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6 	01/10/2006 	AFFIDAVIT IN SUPPORT OF MOTION FOR LEAVE TO 	1120 - 1123 
PROCEED IN FORMA PAUPERIS AND FOR APPOINTMENT 
OF COUNSEL 

3 	10/03/1991 	AFFIDAVIT IN SUPPORT OF MOTION FOR WITHDRAWAL 
OF ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

02/20/1996 

03/11/1996 

01/10/2006 

02/15/2012 

04/30/1998 

09/27/2004 

06/13/1990 

01/09/1990 

11/13/1991 

07/31/1992 

08/14/2013 

01/08/2014 

01/17/2014 

10/29/1996 

06/15/1998 

AFFIDAVIT OF DEFENDANT 

AFFIDAVIT OF PETITIONER 

AFFIDAVIT OF PETITIONER 

AFFIDAVIT OF PETITIONER 

AFFIDAVIT OF ROY D. MORAGA 

AFFIDAVIT OF ROY D. MORAGA 

AMENDED INFORMATION 

AMENDED INFORMATION BY INTERLINEATION 
FEBRUARY 15, 1990 

AMENDED JUDGMENT OF CONVICTION (JURY TRIAL) 

ANSWER IN OPPOSITION TO MOTION FOR RETURNING 
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1064 - 1065 

121 - 124 
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1546 - 1548 

1554 - 1557 

862 - 864 

913 - 914 

4 

4 

4 

3 

4 

4 

6 

7 

5 

5 

1 

1 

03/05/1996 	AFFIDAVIT IN SUPPORT OF MOTION FOR WITHDRAWAL 
OF ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

02/20/1996 	AFFIDAVIT IN SUPPORT OF MOTION TO PROCEED IN 
FORMA PAUPERIS 

03/11/1996 	AFFIDAVIT IN SUPPORT OF MOTION TO PROCEED IN 
FORMA PAUPERIS 

10/03/1991 	AFFIDAVIT IN SUPPORT OF OF REQUEST TO PROCEED IN 
FORMA PAUPERIS 

3 

4 

7 

8 

8 

4 

5 

1 
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02/03/2014 
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CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 
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5 

5 

6 

6 

6 

7 

7 

8 

5 

8 

8 

5 

4 
	

08/05/1996 	CERTIFICATE OF MAILING OF MOTION TO WITHDRAW AS 833 - 833 
COUNSEL 

8 
	

05/08/2014 	CERTIFICATION OF COPY AND TRANSMITTAL OF 
RECORD 

1 
	

12/28/1989 	CRIMINAL BINDOVER 

01/27/1992 

01/08/2014 

06/27/1990 

11/13/1991 

02/13/1992 

10/07/1996 

06/13/1998 

09/22/1998 
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05/08/2014 

05/07/2014 
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CRIMINAL SETTING SLIP 

DECLARATION OF ROY D. MORAGA 

DESIGNATION OF CONTENTS OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DISTRICT COURT MINUTES 

DOCUMENTARY EXHIBITS (UNFILED) 

EX PARTE APPLICATION FOR PREPARATION OF 

472 - 472 

1545 - 1545 

143 - 144 
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852 - 853 

910 - 911 
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1107- 1108 

1664 - 1726 

1606 - 1663 
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3 

8 

1 

3 

3 

4 

5 

5 

6 

8 

8 

3 

2 
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6 

5 

02/15/2012 	EX PARTE MOTION FOR APPOINTMENT OF COUNSEL 

02/09/2004 	EX PARTE MOTION FOR EXCESS FEES 

02/20/1996 	EX PARTE MOTION FOR FEES FOR EXPERT SERVICES 

09/27/2004 	EXTRAORDINARY WRIT OF MANDAMUS 

10/03/1991 	FINANCIAL CERTIFICATE 

01/10/2006 	FINANCIAL CERTIFICATE 

02/08/2007 	FINDING OF FACT AND CONCLUSIONS OF LAW 

09/06/1996 	FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 

08/13/2012 	FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 

12/04/2013 	FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 

01/09/1990 	INFORMATION 

03/15/1990 	INSTRUCTIONS TO THE JURY 

07/07/1990 	JUDGMENT OF CONVICTION (JURY TRIAL) 

03/13/1990 	JURY LIST 

08/14/2013 	MEMORANDUM OF POINTS AND AUTHORITIES PETITION 
FOR WRIT OF HABEAS CORPUS POST-CONVICTION 

06/04/1990 	MOTION AND NOTICE OF MOTION TO AMEND 
INFORMATION 

02/20/1996 	MOTION AND NOTICE OF MOTION TO COMPEL, 
PRODUCTION OF SEMAN AND BLOOD 

02/05/1990 	MOTION AND NOTICE OF MOTION TO ENDORSE NAMES 
ON INFORMATION 

10/18/2004 	MOTION AND ORDER FOR FAILURE TO PROSECUTE AND 
REINSTATE MOTION TO VACATE AND/OR AMEND 
JUDGMENT 

02/22/2006 	MOTION AND ORDER TO TRANSPORT AND PRODUCE 
INMATE FOR HEARING 

7 

5 

4 

5 

3 

6 

6 

4 

7 

7 

1 

1 

1 

1 

7 

1 

4 

1 
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710 - 714 

1066 - 1072 

449 - 450 

1126 - 1127 

1204 - 1209 

836 - 841 

1407 - 1413 

1510 -1520 

12 - 14 

45 - 69 

149 - 150 

44 - 44 

1461 - 1477 

88 - 120 

715 - 729 

34 - 37 

1078 - 1085 

1172 - 1176 

7 
	

08/14/2013 	MOTION FOR APPOINTMENT OF COUNSEL 
	

1478 - 1482 

8 	01/08/2014 	MOTION FOR APPOINTMENT OF COUNSEL 
	

1551 - 1553 

3 
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5 	06/01/1998 	MOTION FOR ENLARGEMENT OF TIME 

7 	04/09/2012 	MOTION FOR ENLARGEMENT OF TIME (FIRST REQUEST) 

4 	04/11/1996 	MOTION FOR EXTENSION OF TIME TO FILE 
SUPPLEMENTAL POINTS AND AUTHORITIES 

7 	02/15/2012 	MOTION FOR JUDICIAL ACTION ON PETITION 

3 	10/03/1991 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

4 	02/20/1996 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

4 	03/05/1996 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

4 	03/11/1996 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

5 	02/25/2002 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

6 	01/10/2006 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 
AND FOR APPOINTMENT OF COUNSEL 
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762 - 762 

772 - 772 

972 - 974 

1128 -1129 

4 
	

08/26/1993 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS; 	686 - 696 
AFFIDAVIT IN SUPPORT OF REQUEST TO PROCEED IN 
FORMA PAUPERIS; MOTION FOR AMENDED JUDGMENT 
OF CONVICTION TO INCLUDE JAIL TIME CREDITS AND 
AFFIDAVIT OF PETITION 

08/06/2012 	MOTION FOR RECONSIDERATION 

12/16/2003 	MOTION FOR RELEASE OF DNA EVIDENCE UNDER 
NEVADA OPEN RECORDS ACT 

07/21/1992 	MOTION FOR RETURNING SEIZED PROPERTY 

03/11/1996 	MOTION FOR RETURNING SEIZED PROPERTY 

03/19/2014 	MOTION FOR RETURNING SEIZED PROPERTY 

01/02/1992 	MOTION TO APPOINT COUNSEL FOR APPEAL 

04/30/1998 	MOTION TO MODIFY OR IN THE ALTERNATIVE CORRECT 
ILLEGAL SENTENCE 

02/25/2002 	MOTION TO PRESERVE EVIDENCE AND ORDER 

08/06/1998 	MOTION TO STRIKE 

7 

5 

4 

4 

8 

3 

5 

5 

5 

1389 - 1402 

999 - 1009 

670 - 672 

773 - 776 

1591 - 1594 

469 - 471 

892 - 893 

975 - 983 

921 - 927 

4 
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3 
	

09/26/1991 	MOTION TO TRANSFER SENTENCING BACK TO 
	

442 - 444 
DEPARTMENT VIII 

5 
	

10/31/2002 	MOTION TO VACATE AND/OR AMEND JUDGMENT 
	

985 - 990 

06/27/1990 

10/30/1991 

09/27/1996 

06/13/1998 

09/22/1998 

02/17/2004 

02/10/2005 

03/02/2007 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

788 - 791 

829 - 832 

1086 - 1091 

1244 - 1251 

1502 - 1509 

701 - 704 

952 - 954 

955 - 962 

963 - 970 

1116 - 1119 

457 - 461 

145 - 146 

463 - 463 

850 - 851 

912 - 912 

949 - 949 

1041 - 1042 

1109 - 1109 

1220 - 1221 

4 

4 

5 

6 

7 

4 

5 

5 

5 

6 

3 

1 

3 

4 

5 

5 

5 

6 

6 

04/09/1996 	MOTION TO WITHDRAW AS COUNSEL 

08/02/1996 	MOTION TO WITHDRAW AS COUNSEL 

10/19/2004 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED 

09/13/2007 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED 

10/30/2013 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED; REHEARING DENIED 

10/30/1995 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

04/30/1999 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

06/01/1999 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

06/01/1999 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

05/02/2005 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

10/04/1991 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - REMAND 

5 
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09/17/2012 

12/16/2013 

01/31/2014 

02/22/2006 

09/19/2011 

09/27/2013 

02/13/2007 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF CHANGE OF ADDRESS 

NOTICE OF CHANGE OF ADDRESS 

NOTICE OF CHANGE OF HEARING 

NOTICE OF ENTRY OF DECISION AND ORDER 
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1576 - 1579 

1177 - 1177 

1321 - 1324 

1500 - 1501 

1210 - 1216 

7 

7 
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6 

7 

7 

6 

7 
	

08/21/2012 	NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS 1414 - 1421 
OF LAW AND ORDER 

7 
	

12/09/2013 	NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS 1521 - 1532 
OF LAW AND ORDER 

4 
	

04/17/1996 	NOTICE OF ENTRY OF ORDER 
	

799 - 802 

09/20/1996 

10/28/1996 

05/29/1998 

07/07/1998 

04/08/2005 

04/22/2014 

02/26/2002 

03/14/2012 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF HEARING - CRIMINAL 

NOTICE OF MOTION 

842 - 849 

854 - 861 

904 - 907 

917 - 920 

1112 - 1115 

1603 - 1605 

984 - 984 

1354 - 1354 

4 

4 

5 

5 

6 

8 

5 

7 

3 
	

10/03/1991 	NOTICE OF MOTION MOTION FOR WITHDRAWAL OF 	452 - 456 
ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

4 
	

03/05/1996 	NOTICE OF MOTION MOTION FOR WITHDRAWAL OF 	763 - 766 
ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

06/29/1990 

08/02/1990 

08/17/1992 

03/30/2005 

04/29/2011 

02/10/1992 

ORDER 

ORDER 

ORDER 

ORDER 

ORDER 

ORDER APPOINTING COUNSEL 

147 - 148 

151 - 152 

684 - 685 

1110 - 1111 

1252 - 1320 

473 - 473 

1 

1 

4 

6 

6 

3 

6 
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1242 - 1243 

915 - 916 

1031 - 1032 

1601 - 1602 

6 	03/23/2007 	ORDER DENYING DEFENDANT'S MOTION FOR 
APPOINTMENT OF COUNSEL 

5 	06/30/1998 	ORDER DENYING DEFENDANT'S MOTION FOR 
ENLARGEMENT OF TIME 

5 	01/07/2004 	ORDER DENYING DEFENDANT'S MOTION FOR RELEASE 
OF DNA EVIDENCE UNDER NEVADA OPEN RECORDS ACT 

8 	04/17/2014 	ORDER DENYING DEFENDANT'S MOTION FOR RETURN OF 
SEIZED PROPERTY 

7 
	

10/05/2012 	ORDER DENYING DEFENDANT'S MOTION TO RECONSIDER 1451 - 1452 

8 
	

03/12/2014 	ORDER DENYING DEFENDANT'S MOTIONS OF FEBRUARY 1589 - 1590 

8 

5 

5 

04/15/2014 

05/28/1998 

08/27/1998 

12, 2014 

ORDER DENYING DEFENDANT'S POST-CONVICTION 
PETITION REQUESTING GENETIC MARKER TESTING 
PURSUANT TO NRS 176.0918 

ORDER DENYING DEFENDANT'S PRO PER MOTION TO 
MODIFY OR IN ALTERNATIVE CORRECT ILLEGAL 
SENTENCE 

ORDER DENYING DEFENDANT'S PRO PER MOTION TO 
STRIKE 

1599 - 1600 

902 - 903 

945 - 946 

462 - 462 

991 - 991 

1040 - 1040 

1165- 1165 

1487 - 1487 

440 - 440 

441 -441 

1189 - 1190 

10/23/1991 	ORDER FOR APPOINTMENT OF COUNSEL 

11/21/2002 	ORDER FOR APPOINTMENT OF COUNSEL FOR POST- 
CONVICTION RELIEF 

02/11/2004 	ORDER FOR PAYMENT OF EXCESS FEES 

01/12/2006 	ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS 

08/26/2013 	ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS 

09/13/1991 	ORDER FOR PRODUCTION OF INMATE (CONTINUED) 

09/13/1991 	ORDER FOR PRODUCTION OF INMATE (CONTINUATION) 

04/21/2006 	ORDER FOR PRODUCTION OF INMATE ROY D. MORAGA, 
BAC # 31584 

3 

5 

5 

6 

7 

2 

3 

6 

6 
	

05/05/2006 	ORDER FOR PRODUCTION OF INMATE ROY D. MORAGA, 	1191 - 1192 
BAC # 315M 

6 
	

06/05/2006 	ORDER FOR PRODUCTION OF INMATE ROY D. MORAGA, 	1202 - 1203 
BAC # 31584 

7 
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APPOINTMENT OF COUNSEL 

PAGE 
NUMBER: 

4 

6 

08/27/1996 

01/27/2006 

835 - 835 

1170 - 1171 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

476 - 477 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

478 - 479 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

480 - 481 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

482 - 483 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

484 - 485 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

486 - 487 

2 
	

01/09/1991 	ORDER RELEASING EVIDENCE 
	

438 - 438 

1 
	

06/13/1990 	ORDER TO AMEND INFORMATION 
	

125 - 125 

1 
	

02/15/1990 	ORDER TO ENDORSE NAMES ON INFORMATION 
	

42 - 43 

4 
	

04/17/1996 	ORDER TO WITHDRAW AS ATTORNEY OF RECORD 
	

803 - 804 

2 
	

01/09/1991 	PETITION FOR RELEASE OF EVIDENCE 
	

439 - 439 

7 
	

08/14/2013 	PETITION FOR WRIT OF HABEAS CORPUS (POST- 	 1453 - 1460 
CONVICTION RELIEF - NRS 34.735 PETITION: FORM) 

4 
	

02/20/1996 	PETITION FOR WRIT OF HABEAS CORPUS (POST- 	 731 -7 51 
CONVICTION) 

6 
	

01/10/2006 	PETITION FOR WRIT OF HABEAS CORPUS (POST- 	 1130 - 1164 
CONVICTION) (NRS 34.720, ET SEQ.) 

8 
	

01/08/2014 	POSTCONVICTION PETITION REQUESTING A GENETIC 
	

1538 - 1544 
MARKER ANALYSIS OF EVIDENCE WITHIN THE 
POSSESSION OR CUSTODY OF THE STATE OF NEVADA 
(NRS 176.0918) 

1 
	

05/16/1990 	PRE-SENTENCE INVESTIGATION REPORT (UNFILED) 	78 -87 
CONFIDENTIAL 

1 
	

03/15/1990 
	

PROPOSED VERDICT 
	

74 - 77 

3 
	

02/26/1992 
	

RECEIPT OF COPY 
	

488 - 488 

3 
	

02/26/1992 
	

RECEIPT OF COPY 
	

489 - 489 

8 
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5 

02/28/1992 	RECEIPT OF COPY 

03/02/1992 	RECEIPT OF COPY 

03/02/1992 	RECEIPT OF COPY 

08/27/1993 	RECEIPT OF COPY 

12/17/2003 	RECEIPT OF COPY 

04/09/1996 	RECEIPT OF COPY AND CERTIFICATE OF MAILING 

04/15/1996 	RECEIPT OF COPY OF MOTION FOR EXTENSION OF TIME 
TO FILE SUPPLEMENTAL POINTS AND AUTHORITIES 

08/05/1996 	RECEIPT OF COPY OF MOTION TO WITHDRAW AS 
COUNSEL 

01/05/2004 	REPLY TO STATE'S OPPOSITION TO DEFENDANT'S 
MOTION FOR RELEASE OF DNA EVIDENCE UNDER 
NEVADA OPEN RECORDS ACT 

3 

3 

3 

4 

5 

4 

4 

4 

490 - 490 

491 - 491 

492 - 492 

697 - 697 

1010 - 1010 

792 - 793 

798 - 798 

834 - 834 

1026 - 1030 

7 
	

08/28/2012 	REPLY TO STATE'S OPPOSITION TO PETITIONER'S MOTION 1422 - 1429 
FOR RECONSIDERATION 

6 
	

05/24/2006 	REPLY TO STATE'S RESPONSE AND OPPOSITION TO 	1193 - 1201 
MOTION TO DISMISS PETITION FOR WRIT OF HABEAS 
CORPUS (POST-CONVICTION) 

6 
	

01/05/2005 	REPLY TO STATE'S RESPONSE TO EXTRAORDINARY WRIT 1102 - 1104 
OF MANDAMUS AND MOTION TO DISMISS 

4 

7 

7 

05/26/1992 

08/28/2012 

03/23/2012 

REQUEST FOR RECORDS 

REQUEST TO FILE EXHIBIT 1 

RESPONSE TO DEFENDANT'S MOTION FOR JUDICIAL 
ACTION AND OPPOSITION TO DEFENDANT'S MOTION TO 
APPOINT COUNSEL 

668 - 669 

1430 - 1443 

1355 - 1359 

4 698 - 700 

1373 - 1376 

1377 - 1380 

1237 - 1241 

09/29/1993 	SECOND AMENDED JUDGMENT OF CONVICTION (JURY 
TRIAL) 

04/17/2012 	STATE'S OPPOSITION TO DEFENDANT MOTION FOR 
ENLARGEMENT OF TIME 

04/17/2012 	STATE'S OPPOSITION TO DEFENDANT MOTION FOR 
ENLARGEMENT OF TIME 

03/16/2007 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
APPOINTMENT OF COUNSEL 

7 

7 

6 

9 
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8 
	

02/07/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 	1582 - 1588 
CORRECTION OF ILLEGAL SENTENCE AND DEFENDANT'S 
MOTION FOR APPOINTMENT OF COUNSEL 

5 

8 

12/26/2003 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RELEASE OF DNA EVIDENCE UNDER NEVADA OPEN 
RECORDS ACT 

04/07/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RETURNING SEIZED PROPERTY 

02/27/2006 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
TRANSPORT 

1011 - 1025 

1595 - 1598 

1178 - 1181 

04/01/1996 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 	777 - 787 
COMPEL PRODUCTION OF SEMAN AND BLOOD, PETITION 
FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) AND 
MOTION TO PROCEED IN FORMA PAUPERIS 

5 
	

05/08/1998 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 	894 - 901 
MODIFY OR IN THE ALTERNATIVE CORRECT ILLEGAL 
SENTENCE 

08/09/2012 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
	

1403 - 1406 
RECONSIDER 

5 
	

11/27/2002 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
	

992 - 996 
VACATE AND/OR AMEND JUDGMENT 

01/19/2006 	STATE'S OPPOSITION TO MOTION FOR APPOINTMENT OF 1166 - 1169 
COUNSEL 

05/16/2012 	STATE'S RESPONSE AND MOTION TO DISMISS 
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS 
(POST-CONVICTION) 

09/19/2013 	STATE'S RESPONSE AND MOTION TO DISMISS 
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS 
(POST-CONVICTION) AND OPPOSITION TO DEFENDANT'S 
MOTION FOR APPOINTMENT OF COUNSEL 

1381 - 1388 

1488 - 1499 

02/27/2006 	STATE'S RESPONSE AND MOTION TO DISMISS PETITION 	1182 - 1188 
FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) 

5 
	

08/17/1998 	STATE'S RESPONSE TO DEFENDANT'S MOTION TO STRIKE 928 - 944 

5 
	

12/15/2004 	STATE'S RESPONSE TO EXTRAORDINARY WRIT OF 
	

1092 - 1101 
MANDAMUS 
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IN THE El 5 Pif T  JUDICIAL DISTRICT COURT OF THE 
STATE OF NEVADA IN AND FOR THE COUNTY OF LLAE.6 

eSOCD92174 
PET 
Pirnion 
33381113 

RE
CE

IV
E D

LC
C

 LL
  F

O
  R

  M
 

1 

11 11 11 1 111 1111111111111 11 
VS. 

STATE OF NEVADA, 

Petitioner 

Respondent 

POSTCONVICTION PETITION 
REQUESTING A GENETIC MARKER 
ANALYSIS OF EVIDENCE WITHIN 
THE POSSESSION OR CUSTODY 

OF THE STATE OF NEVADA 
(NRS 176.0918) 

TO: THE CLERK OF THE COURT FOR  CLARK  	COUNTY, 
(County Where Meaner Was Convicted) STATE OF NEVADA; THE ATTORNEY GENERAL OF THE STATE OF NEVADA, 

AND; THE OFFICE OF 'THE DISTRICT ATTORNEY FOR THE STATE OF 

NEVADA, COUNTY OF 	A IR. K  
(County of District Attorney Wham Pottliccer Wee Convicted) 

1. 1,  Kov 	/7:70/C46-94 	, am the Petitioner in this matter, This (Nam of Petitioner f Convicted Inman) 
Petition requests this Court to issue an Order for a Genetic Marker Analysis of evidence 

pursuant to NRS 178.13E118. OD 
2 

2. Petitioner is informed and believes, and on the basis of such belief, alleges in good 

faith that the State of Nevada, or a political subdivision of the State of Nevada, has 

tEto ssession and control evidence in the form of Genetic Marker Information relating to the 
9L 

C*4 rvestigation or prosecution that resulted In Petitioner's Judgment of Conviction. 
op X 

RECEIVED 
0 

CLERK OF THE COUIr 
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ENSIMIVir r C 1 e'rviart on 

" The Petitioner was convicted of committing all of the following Category A or 

Category B felony / felonies: 

1:2.05. 	B r-31 A rt.  
Crimes NRS 	 Titla of Crime 

..,21.65, 060 64,rii.41^7  
Crime's NRS 	 Tilidof Crime 

atar2,210__Y_ . 13 OA I 	S.Az.i./74  

Category A or 5 	Dale of Convection 

Category A or B 	Data of Convection 

	  I- if- 7 171  
Crime's NR3 	 Title of Crime 

	
Category A or B 	Date of Convection 

260.344 	S c.xutJ Af s..4e.,/51 	 .70 
Crimes NRS 
	

rite of Crime 
	

Category A or 5 	Date of Convection 

4. (if applicable) The Petitioner was sentenced to death and the date set for the 

execution is 
(Date of Execution if known) 

5. Pursuant to N RS 176,0918(3)(a), the following information identifies the specific 

evidence either known or believed by the Petitioner to be in the possession or custody 

of the State of Nevada that can be subject to Genetic Marker Analysis. (Set forth the 

identity of such evidence here) 

2 
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6. Pursuant to NRS 176.0918(3)(4 the following is the Petitioner's rationale as to why 

a reasonable possibility exists that the petitioner would not have been prosecuted or 

convicted if exculpatory results had been obtained through Genetic Marker Analysis of the 

evidence identified in paragraph 5. (Set forth your rationale here) 

TAe re.A.10.0.1 	iligi 	 Par762C1 641,10 	  

re q -t e 4. 	 Meld, ( IP 1" ke"Litmtit_Aia T rs. c 	a 

A& 	 LA.4 LLIAnitsciedt 	yadLi_ 
CJ-. r e#SLJ4AkL  

7. Pursuant to NRS 176.0918(3)(c), the type of Genetic Marker Analysis the 

Petitioner is requesting to be conducted on the evidence identified in paragraph 5 is: 

-re S-P:ro 

3 
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n [If applicable] Pursuant to NRS 176.0918(3)(d), the following are the results of all 

prior Genetic Marker Analysis performed on the evidence in the trial which resulted in 

the Petitioners convection. (Set forth all of such evidence here) 

3 

DA/A14  

9. 	(If applicable) Pursuant to NRS 176.0918(3)(e), the following is a statement of 

the Petitioner that the type of Genetic Marker Analysis the Petitioner is requesting was 

not available at the time of trial or, if it was available, that the failure to request Genetic 

Marker Analysis before the Petitioner was convicted was not a result of a strategic or 

tactical decision as part of the representation of the Petitioner at the trial. (Set forth the 

applicable facts here) 

FeWitAd 1,4 Iy4 VA_ 5 ,1.61-41 	tilS rc Me Alielp_A  

S IA) FACT Tiuithe)cti -Af7:: 

4 
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PRAYER FOR GRANTING OF PETITION 

The petitioner respectfully requests that the Court, pursuant to NRS 176.0918, 

grant the Petitioner's POSTCONVICTION PETITION REQUESTING A GENETIC 

MARKER ANALYSIS OF EVIDENCE WITHIN THE POSSESSION OR CUSTODY OF 

THE STATE OF NEVADA and the Petitioner requests this Court to issue an Order for a 

Genetic Marker Analysis of evidence pursuant to NRS 176.0918 (9). 

Dated this  3 o 0/  day of  De,-  

itiones SignaturcOliere) 

DECLARATION OF PETITIONER 

I,  filmy 11}7Z:le046-714  
'Marne crf Petticoat' I Convicted Inmate) 

	, declare and attest under penalty of perjury 
of the laws of the State of Nevada that the information contained in this Petition does 

not contain any material misrepresentation of fact and that I have a good faith basis for 

relying on particular facts for the request. 

Dated this  70 	day of  Dece,...r4e,  

DOG 2083 034/10} 

5 
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2 

21 

22 

23 

24 

25 

26 

27 

28 

CERTIFICATE OF SERVICE 

2 
	

I do certify that I mailed a true and correct copy of the foregoing 

3 (check appropriate box) 

4 
	

11 Opening Brief 

5 
	

Elil Reply Brief 

6 
	

EEl Motion: 

7 ci Petition: &AP cr 

8 
	

1-1  Other: 

9 to the below address(es) on this 10B day of Prcep--1464,r, 	20  J 	by 

10 placing same in the hands of prison staff for posting in the U.S. Mail, per 

ii Nev.R.App.P. 25: 

12 	 ArfoRAm'y  
pwAi At JU51,c6 	'J51Q,J  

13 

89  70, r Ar. c.,-2A)  e., 	 , Nevada 	-- 571  4 	

s "Info e I. 1 5 	 Attorney For R 	 clAl 

16 	 mo and 

17 	 TAP A) 	04,x:so/If  
--17-432741.4_7' _477-,c7AWEY 

18 	 g 4 we.  
0.• BOA 55/ 2.  

19 	 ‘A 5 V cjAS 	, Nevada 

20 	 Sy9cA)  

89/5122212_ 

q+C=0"2—Z.Z7., LC  
jegatL2,AWsgd____‘L 1. _ #3 o 
Love ock Correctional Center 
1200 Prison Road 
Lovelock, Nevada 89419 

Pei, lt;12n, cr 	In Pro Se 
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IN AND FOR THE COUNTY OF CLARK 

Re) y inoRilr;A  

) 

* * * 	* 	I9C092114 
PIFP 
Application to Proceed In Fornia Paaperis 
3333766 

II I 111 1 1 111 111 111111 111 11 II 

UZI-MAL_ 
Lovdlock Correctional Centdr 
1200 Prison Road 
Lovelock, Nevada 89419 

PAI:KA404,01tim-  	In Pro Se 

FILED 
JAN 0 8 2014 

atheaft 

4 

5 

IN THE El 61-/ 7-   JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

7 

8 

9 

10 

11  
) 

12 	 )
) 

eecrAiiley_.11:  ) 13 
	 ) 14 

15 	COMES NOW Pe- ,,n 71"i tf).AJEIr 	R 	,D, 	A yeil 
16 pro se, and moves the Court for an order granting him leave to 

17 proceed in the above-entitled action without paying the costs 

18 and/or security of proceeding herein. 

19 	This motion is made and based upon NRS 12.015 and the 

20 attached affidavit and certificate of inmate's institutional 

21 account. 

22 	Dated this 20d  day of Pc 1c,/ifigr 	20A3  

1 Case No. 

2 Dept. No. 

3 

APPLICATION TO PROCEED 
24 FORMA PAUPARIS  

, in 

23 

24 

25 

8 26 26 

E27 

0 

g 28 

J 
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ALWAY.116.16162=4.441L9dLAmblication  
to Proceed In =gut Pauneris  

State of Nevada 
) 	ss: 

County of Fershing I  

COMES NOW, Req ..5./0-0P44914 	, who first being duly 
sworn and on my own bath, do hereby depose and state the following 
in support of my foregoing motion: 

(1) Because of my poverty I am unable to pay the costs of the 
proceedings in the foregoing action ot to give security therefore; 
I am entitled to relief. This application is made in good faith. 

(2) / swear that the responses below are true and correct and 
to the best of my knowl ge, information and belief: 

(a) I 	 am 	am not presently employed. I currently earn 
salary or wages per month in the following amount at Lovelock 
Correctional Center or, if I am not presently employed, the date of 
my last employment and the amount of salary or wages I earned per 
month were as follows: 

(b) I have NOT received any money from any of the following 
sources within the past 12 months: business, profession, self-
employment, rent payments, pensions, interests or dividends, 
annuities, insurance payments, gifts or inheritances. Money, if 
any, placed on my prison account from sources such as family or 
friends, is in the amount as indicated on the attached Certificate 
of Inmate's Institutional Account, which reflects the total amount 
of money in my prison account. 

(c) I do NOT own any real estate, stocks, bonds, notes, 
automobiles or other vai„uable property, and I do not have any money 
in a checking account. 

(d) I 	do I/ do not have persons dependent upon me for 
support. The person(s) I support, if any, are as follows, with my 
relationship to them and the amount of my contribution towards 
their support being as follows: 

(3) I swear under the penalty of perjury that the above is 
true and correct and to the best of my personal knowledge, and that 
the foregoing is rendered without notary per NRS 208.165. 

Dated this ?.61,4  day of Pe.,e44c&‘r.z 	 , 2 013  

#3,151ff 
Lovelock Correctional Center 
1200 Prison Road 
L9ve1oFk, NV 89419 
Peit cvoc,r- 	In Pro Se 
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1 
	

MTIRMATION PURSUANT TO NRS 239B.030  

2 
	

The undersigned does hereby affirm that the preceding 

3 APPLICATION FOR LEAVE TO PROCEED IN FORMA PAUPER'S does not 

4 contain the social security number of any person. 

Dated this  ?cid  day of Decco.d e,  , 20  1...3  . 

   

LovdloCk Corre6tionl1 center 
1200 Prison Road 
Lovelock, Nevada 89419 

In Pro Se 

aus- 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

- Affirmation Pureuant to NRS 239B.030 - 
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, 20 day of 

AtIOntijIg Technt 
Inmite Service 
Nevada Department rrect ions 

• 

"t,3 i 5 9 if 
NAME & HACK 0_ge,..p._,,,W,s24,41.4_ 

2 

case No r ?al it 
Dept. N. ILl 

FILE 
JAN 08 2014 ii L fl irt3P- ,1!, 3DvC23 

4 

3 

IN THE  VA,  JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
IN AND FOR THE mum or  ( ) ARK  

i000112174 
CRTF 
Cerlilioate 
33a803 

liii 
VS. 	 CERTIFICATE or INNATE'S 

INSTITUTIONAL ACCOUNT 

R45,04,-(e..J  

12 	I, the undersigned do certify that  Iriv4e 	"1" 	AS A  
13 	NDOO a    above—named, has a balance of # 	r  tat 	On account 
14 	to hia credit in the prisoner's personal property fund for his use at 
15 	Lovelock Correctional Center, in Pershing County. 
16 	I further certify that—saieprisoner owes departmental charges in the 
17 amount of $ 	0‘)  and that the solitary security to his credit is a 
18 	savings account established pursuant to NRS 	209.247(5) with a balance of 
19 

5 

6 

7 

9 

10 

El 

RoVL  710R4i1  
Ay r  II 1111 111 

$_311)CLAIL) which is inaccessible to him. 

Dated this 20 

21 

22 

23 

24 

25 	Submitted by #  31.54 v  , on 12 
This is for a eiv ir—Yh.aheas/ 2 matter. 

11 
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104  

Case Ho. S-'7092/  

Dept. Na. 	V/ 
	

FILED 
JAN 08 2014 

AR. A 
oralAR.  

Roy D. ii172/eA( ....4 
	

) 

Petitioner, 	) 
1 

-vs- 

7-#/- 3Z47ri51  A/fp/DA  
Respondent. 	) 

and moves the Court for an order appointing counsel in the 

instant petition for writ of habeas corpus (post-conviction), 

This motion is made and based upon NRS 34.750; all papers, 

pleadings and documents on file herein; and the points and 

authorities below. 

POINTS AND AUTHORITIlia 

Petitioner is unable to afford counsel. See Application to 

Proceed In Forma Paveris on file herein. 

The substantive issues and procedural requirements of this 

case are difficult and incomprehensible to Petitioner. 

Petitioner, due to his incarceration, cannot investigate, 

take depositions or otherwise proceed with discovery herein. 

Petitioner's sentence is: 0 

i 3 

2 

3 .  

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

6 

IN THE yichir  JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF U_AZIK 

* * * * * 

COMES NOW Petitioner s  

111111111111111111111 	11 
MOTION FOR APPOINTMENT 

OF COUNSEti  

(AEIC 011217 4 
MA PA 
Motion for Appointment of Aitornoy 
3325 

, in pro se, 

1551 



1 	There 	are 	.4(  are not additional facts in support of 
2 

this motion attached hereto on separate page(s). 

3 	Counsel would assist Petitioner with a clearer presentation 

4 of his issues before this Court and would likewise facilitate 

5 and ease this Court's task of discerning the issues and 

6 adjudicating same upon their merits. 

7 	Discretion lies with the Court to appoint counsel under NRS 

8 34.750, Crum v. Warden, 113 Nev. 293, 934 P.2d 247, 254 

(1997). The Court is to consider: (1) the complexity of the 

10 issues; (2) whether Petitioner comprehends the issues; (3) 

11 whether counsel is necessary to conduct discovery; and (4) the 

12 severity of Petitioner's sentence. NRS 34.750(1)-(1)(c). 

13 	Under similar discretionary standards. Federal courts are 

14 encouraged to appoint counsel when the interests of justice so 

15 require - a showing which increases proportionately with the 

16 increased complexities of the case and the penalties involved in 

17 the conviction. Chaney v. Lewis, 801 F.2d 1191, 1196 (9th Cir. 

18 1986). Attorneys should be appointed for indigent petitioners 

19 who cannot "adequately present their own cases." Jeffers V.  

20 Lewis, 68 F.3d 295, 297-98 (9th Cir. 1995). 

21 	Although Petitioner need meet but one (1) of the enumerated 

22 criteria of NRS 3.750 in order to merit appointment of counsel, 

23 he meets all of them. He also presents a classic example of one 

24 meriting counsel under the interest of justice test bespoken by 

25 the Ninth Circuit. Indeed, Petitioner's sentence, coupled with 

26 the other factors set forth above, demonstrate that appointment 

27 of counsel to him would not only satisfy justice, but 

28 fundamental fairness, as well. 

-2- 
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1 CONCLUSION  

2 	For the reasons set forth above, the Court should appoint 

3 counsel to represent Petitioner in and for all further 

4 proceedings in this habeas corpus action. 

5 	Dated this 361,4  day of Deccm...05,e,-  

6 
ivA&nAfA 	#  31,58 if 

Lovelock Correctional Center 
1200 Prison Road 
Lovelock, Nevada 89419 

Petitioner In Pro Se 

CERTIFICATE OF SERVICE 

I do certify that I mailed a true and correct copy of the 

foregoing MOTION FOR APPOINTMENT OF COUNSEL to the below address 

on this 30;4.4  day of F)6cender 	, 20/3  , by placing same 

in the U.S. mail via prison law library staff: 
reocA) 	to.c1F-10,4„, 	/ , 

2.07113 

 

	

e4i 	Ave r  

fd2 	ss 
L.,43 rgyA_s ) Ani. Er?/55-.aa/4 

Attorney For Respondent 

.411s 7Oriwel Ge-oVerA 

19 k o  to.,. 	o& 

AI C,,`"ty INV 91201-", 7/7 

21 	 AFFIRMATION PURSUANT To NRS 239B-030  

22 	The undersigned does hereby affirm that the preceding 

23 MOTION FOR APPOINTMENT OF COUNSEL DOES not contain the social 

24 security number of any person. 

25 	Dated this je4i day of Deac"...,..e. 	, 201,3  . 

_desiot  
isln.LA,z7AntA51 -3/S&1 

Petitioner In Pro Se 

-3- 
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1 Case No. 	5',a/99 
	

FILED 
2 Dept. No. 	V1 
	

JAN 17 
3 	 calltiff5, -;r 
4 

5 

6 IN THE LAJLariL  JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
7 
	

IN AND FoR THE COUNTY OF CLARK 
8 

 
   

49C1792174 
PIFP 
Appl cation te Proceed in Forma Pauperis 
3T/7619 9 , ,r?e,y .2,&70/014 A  	 , ) 

) 1.0 	 PC711 111/4,41er 	, ) 
) 

li  
) 12 5TA1t Di AleV,4DA 	, ) 

) 13 	 Re" PcmhilA Ar'?"- 	) 

) 

 

1111111111111111111111 

 

 

APPLICATION TO PROCEED 
IN ForliA PAUPER'S  

14 

 
   

 

 

15 
	

COMES NOW Pci,Y,`DAI 	
, Roy ,21171,64p1 	 , in 

16 pro se, and moves the Court for an order granting him leave to 

17 proceed in the above-entitled action without paying the costs 

18 and/or security of proceeding herein. 

19 	This motion is made and based upon NRS 12.015 and the 

20 attached affidavit and certificate of inmate's institutional 

21 account.. 

22 Dated this /3f 	 day of ..)A  AMA 	, 20/y  
23 

24 

25 
c.) 
Iii 26 

it 271 

11328 

A time 
1", 41,1  

Loy lock Correctional Center 
1200 Prison Road 
Lovelock, Nevada 89419 

In Pro Se 

 

 

1554 



Affidavit in Support of ApgAcation  
to_Nramtea_In  Forma Pauperis  

State of Nevada 
es: 

Ciwntv of Pershina )  

COMES NOW,  R40)..i 

	

, who first being duly 
sworn and on my own bath, do hereby depose and state the following 
in support of my foregoing motion: 

(1) Because of my poverty I am unable to pay the costs of the 
proceedings in the foregoing action ot to give security therefore; 
I am entitled to relief. This application is made in good faith. 

(2) 1 swear that the responses below are true and correct and 
to the best of my knowledge, information and belief: 

(a) I 	 am  Zam not presently employed. I currently earn 
salary or wages per month in the following amount at Lovelock 
Correctional Center or, if I am not presently employed, the date of 
my last employment and the amount of salary or wages I earned per 
month were as follows! 

(b) I have NOT received any money from any of the following 
sources within the past 12 months: business, profession, self-
employment, rent payments, pensions, interests or dividends, 
annuities, insurance payments, gifts or inheritances. Money, if 
any, placed on my prison account from sources such as family or 
friends, is in the amount as indicated on the attached Certificate 
of Inmate's Institutional Account, which reflects the total amount 
of money in my prison account. 

(c) I do NOT own any real estate, stocks, bonds, notes, 
automobiles or other valuable property, and I do not have any money 
in a checking accoumr 

7 (d) I 	do 	 do not have persons dependent upon me for 

(3) I swear under the penalty of perjury that the above is 
true and correct and to the best of my personal knowledge, and that 
the foregoing is rendered without notary per NRS 208.165. 

Dated this L1136  day of ,JA.o.r4./A17 

 

20,0,  

 

Lovfflock Coerectional Center 
1200 Prison Road 
Lovelock, NV 89419 

r 
	

In Pro Se 

support. The person(s) I support, if any, are as follows, with my 
relationship to them and the amount of my contribution towards 
their support being as follows: 	  
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$FFIRMATION PURgpANT To NRS 239B4O30  

The undersigned does hereby affirm that the preceding 

APPLICATION FOR LEAVE TO PROCEED IN FORMA PAUPER'S does not 

4 contain the social security number of any person. 

Dated this .1,3t*  day of jciAtuArt  

	  1, ..55ty  
Lovdlock Correctional Center 
1200 Prison Road 
Lovelock, Nevada 89419 

	  In Pro Se 

- Affirmation Pursuant to NRS 23933.030 - 
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Case No. 	Cr 51 	Avo 

31% 2 Dept. No, 
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6 IN THE Pi ajyriy-   JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

7 	 IN AND FOR THE COUNTY OF (lAglic. 

-THic 	,ciF' -At 	')- - 
) 

f t/AZ.171;Fr 	) 
) 

-vs- 	 ) 
) 

Ei91 A /77/11e.,4614 	 ) 

) 

Dakita,4Aiit-  	 ) 

CERTIFICATE OF INMATE'S 
INSTITUTIONAL ACCOUNT  

8 
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7J-0 
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27 

) 

vIurpka  

ND 	 a 	 cd)OC # 	 , abovenmed, has a balance 	tO  

1, the undersigned, do certify that 

on 

account to his credit_in -the-prisoners' ,personal property fund 

for his use at Lovelock Correctional Center, in the County of 

Pershing, where he is presently confined. 

- ,I -further_certify_that_sai.d,prisoner_owes_depar.tmentai_ _ 

charges in the amount of $  %,U1LI 	and that the solitary 

security to his credit is a savings account established pursuant 

to NRS 209,247(5) with a balance of $  a6111bM 	which is - 	. 
inaccessible to him. 

Dated this 	 day of 
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AFFIRMATION 
Pursuant to NRS 239B.030 

The undersigned does hereby affirm that the preceding IM- 	Ezr 

ce1-1‘,9A1 	F 1 11 e 
(Title of Document) 

filed in District Court Case No. 	9.2 f>  

Does NOT contain the social security number of any person. 

-OR- 

Contains the social security number of a person as required by: 

A. A specific state or federal law, to-wit: 

(State specific law) 

-or- 

B. For the administration of a public program or for an application for a 
federal or state grant. 

Dated this 15f_h_ day of  J1u1j4 	 , 201 	. 

AVA% A ,App4,44,AF _ 
rel. 

Lov"ock Correctional Center 
1200 Prison Road 
Lovelock, Nevada 89419 

"D_cfcAij4bj±___ In Pro Se 
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IN THE  '3 th  JUDICIAL DiSTRICT COURT OF THE STATE OF NEVADA 
IN AND FOR THE COUNTY OF 	LA je„,  

711 Kt7.11 r)..4-774-7K-4f.,41 

2011 

21 

2311 

Submitted by 

c...1 20 This is for a 
2C C) 
'A 4 

Dated this _;.  day of 

civil  . ./habeas 
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Dept. No. 

 

 

 

3 	
CLERK OF THE COURT 

4 

5 

6 

CERTIFICATE OF INMATE'S 
INSTITUTIONAL ACCOUNT 

8 11 
911 

VS. 

INg_szsze,_12LAUJLAI2.8_ ,  1011 	 PIA14F  

11 

12 

13 

14 

15 

16 

  

I, the undersigned, do certify that 	 T. 

moc # 	 above-named, has a balance of $ 	  on account 
to his credit in the prisoner's personal property fund for his use at 
Lovelock Correctional Center, in Pershing County. 

I further certify that said prisoner owes departmental charges in the 

 
  

17 11  amount of $  <43\:.) 	and that the solitary security to his credit is a 
1811 savings account established pursuant to NRS $ 209.247(5) with a balance of 
19 
	

which is inaccessible to him. 

, 20 

4$1111, ik VLJ 
Acco 	ng 'sc n nrrP 
Mina S rvicas D 41 ion 
Nevada Departm t 	Corrections 

	 on ai 	4.1 
matter. 
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CLERK OF THE COURT 

ii 

Case No. 

VI  

CD6i( 1 7Y 
I. 

MC H 
PP 2 H Dept. No. 

4 

5 

6 u IN THE Pir././270/UUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF  LA RP:  

8 	 * * * * * 

9 RaY 	/72,0RA G.A 	) 
) 

Petitioner, 	) 
) 

11 	-vs- 	 ' ) 	 MOTION FOR APPOINTMENT 
) 

12 3TATE 	AtEV4E).,4 	 ) 

) 

Respondent. 	) 
) 

COMES NOW Petitioner, 1677,0y 	1) .„,„1,7,0ket.971 	, in pro se, 

and moves the Court for an order appointing counsel in the 

instant petition for writ of habeas corpus (post-conviction). 

This motion is made and based upon NRS 34.750; all papers, 

pleadings and documents on file herein; and the points and 

authorities below. 

POINTS AND AUTHORITIES  

Petitioner is unable to afford counsel. See Applicatjon to 

Proceed In Forma Pauperis on file herein. 

24 11 	The substantive issues and procedural .requirements of this 
0 

 
6t 
 0  

25 11 case are difficult and incomprehensible to Petitioner. 

nan 	
26 	Petitioner, due to his incarceration, cannot investigate, 

IL! 
IT. 271 take depositions or otherwise proceed with discovery herein. 
u. 

CLERWOF THE COURT 

iN 

0 

13 

14 

15 1  

16 

17 

18 

19 

20 

2111 

2211 

23 11 

OF COUNSEI4  

Date: 02/12/14 

'Time: 8:30 AN 

cer g 2 

0 ,4 
=CEIVECPetitioner's sentence is /Cyri-Cy0yr_s-C-541A4/a- 055  

L;Pt. wic tifout-e s. 
4 2 1 2014 
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1 	There 	are 	1 are not additional facts in support of 

2 this motion attached hereto on separate page(s). 

3 	Counsel would assist Petitioner with a clearer presentation 

4 of his issues before this Court and would likewise facilitate 

5 and ease this Court's task of discerning the issues and 

6 adjudicating same upon their merits. 

7 	Discretion lies with the Court to appoint counsel under NRS 

8 34.750. Crump v. Warden, 113 Nev. 293, 934 P.2d 247, 254 

9 (1997). The Court is to consider: (1) the complexity of the 

10 issues; (2) whether Petitioner comprehends the issues; (3) 

11 whether counsel is necessary to conduct discovery; and (4) the 

12 severity of Petitioner's sentence. NRS 34.750(1)-(1)(c). 

13 	Under similar discretionary standards. Federal courts are 

14 encouraged to appoint counsel when the interests of justice so 

15 require - a showing which increases proportionately with the 

16 increased complexities of the case and the penalties involved in 

17 the conviction. Chaney v. Lewis, 801 F.2d 1191, 1196 (9th Cir. 

18 1986). Attorneys should be appointed for indigent petitioners 

19 who cannot "adequately present their own cases." Jeffers v.  

20 Lewis, 68 F.3d 295, 297-98 (9th Cir. 1995). 

21 	Although Petitioner need meet but one (1) of the enumerated 

22 criteria of CTRS 34.750 in order to merit appointment of counsel, 

23 he meets all of them. He also presents a classic example of one 

24 meriting counsel under the interest of justice test bespoken by 

25 the Ninth Circuit. Indeed, Petitioner's sentence, coupled with 

26 the other factors set forth above, demonstrate that appointment 

27 of counsel to him would not only satisfy justice, but 

28 fundamental fairness, as well. 

-2- 
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1 	 CONCLuSION 

2 	For the reasons set forth above, the Court should appoint 

3 counsel to represent Petitioner in and for all further 

4 proceedings in this habeas corpus action- 

5 	Dated this )3tA day of ,JALL/4frgq , 20, 

6 	 rd 

7 

8 

9 	 Petitioner In Pro Se 

10 	 CERTIFICATE OF SERVICE 

11 	I do certify that I mailed a true and correct copy of the 

12 foregoing MOTION FOR APPOINTMENT OF COUNSEL to the below address 

13 on this OA  day of .1121J2A/4 , 20AL, by placing same 

14 in the U.S. Mail via prison law library staff: 

15 5t4vev 	tioff.sciAi i  A A- 

16 g„ipt, 	 1.1 4 

p, 	dvic 55.za/), 
17 

L.A ilecyA- tigovriVyl  igx -72esiAndent 

tp;4L_  
R 	d'77IPAyA  

Petitioner In Pro Se 

AFFIRMATION PURSUANT TO NRS 232E-030  

The undersigned does hereby affirm that the preceding 

MOTION FOR APPOINTMENT OF COUNSEL DOES not contain the social 

security number of any person. 

Dated this oW  day of 14AR447 	, 2 0  /1/2"  . 

Petitioner In Pro Se 

-3- 

	  #31.5y• 3-  
LLefic'../tV4;11ectional Center 
1200 Prison Road 
Lovelock, Nevada 89419 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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2 
	 CLERK OF THE COURT 

3 

4 
	

DISTRICT COURT 

CLARK COUNTY, NEVADA 

7 STATE OF NEVADA, 
Case No: S9C092174 

8 
	

Plaintiff'.), 	 Dcpt No: VI 

vs. 

10 
ROY D. MOR_A.GA, 

11 
Defundant(s), 

13 

14 	 CASE APPEAL STATEMENT 
15 

1. Appellant(s); Roy D. Moraga 

2. Judge: Elissa Cadish 
'7 

3. AppAlant(s): Roy D. Moraga 
In 

Counsel : 

Roy D. Malaga ft31584 
20 
	

1200 Prison Rd. 
Lovelock, n: 89419 

21 

22 
	 4. Kespolident: 1 he State of Nevada 

(7ounsel : 

2-1 
	 Steven B. Wolfson. District Attorney 

200 Lewis Ave. 
-25 
	 Las Vegas, NV 89101 

(702) 671-2700 
26 

5. Respondent's Attorney Licensed in Nevada: Yes 

6. Appella.nt Represented by Appointed Counsel In Distriet Court: Yes 
"78 
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7. Appellant Represented hy Appointed Counsel On Appeal: N/A 

8. Appellant Granted Leave to Proceed in Forma Pa uperis: N/A 

9. I/ate (cTT1 frIT1ced in I )istriet (',ourt: I )eoeniber 28, 1989 

10. Brief Description of the Nature of the Action: Criminal 

Type of Judgment or Order Being Appealed: Writ of Habeas Corpus 

11. Previous Appeal: Yes 

Supreme Court Docket Number(s): 21488, 22901, 29321, 32542, 33099, 42828, 44685, 

49049, 61734, 64639 

12. Child Custody or Visitation: N/A 

Dated This 3 day of February 2014. 

Steven D. Grierson. Clerk of the Court 

QL,oc&e,m-- 
Teodora Jones, Deputy Clerk 
200 Lewis Ave 
PO Box 551601 
Las Vegas, Nevada 89155-1601 
(702) 671-0512 
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1 OPPS 
STEVEN B. WOLFSON 

2 	Clark County District Attorney 
Nevada Bar #001565 

3 JAMES R. SWEETIN 
Chief Deputy District Attorney 

4 Nevada Bar #005144 
200 Lewis Avenue 

5 Las Vegas, Nevada 89155-2212 
(702) 671-2500 

6 	Attorney for Plaintiff 

7 

8 

9 

10 THE STATE OF NEVADA, 

11 
	

Plaintiff, 

12 	-vs- 

13 ROY D. MORAG-A, 
#0938554  

DISTRICT COURT 

CLARK COUNTY, NEVADA 

CASE NO: 89C092174 

DEPT NO: VI 

14 
	

Defendant. 

15 

16 
STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR CORRECTION OF 

17 	 ILLEGAL SENTENCE AND DEFENDANT'S MOTION FOR 
APPOINTMENT OF COUNSEL 

18 
DATE OF I-TEARING: FEBRUARY 12 , 2014 

19 	 TIME OF HEARING: 8:30 AM 

20 	COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County 

21 District Attorney, through JAMES R. SWEETIN, Chief Deputy District Attorney, and 

22 hereby submits the attached Points and Authorities in Opposition to Defendant's Motion for 

23 	Correction of Illegal Sentence and Defendant's Motion for Appointment of Counsel. 

24 	This Opposition is made and based upon all the papers and pleadings on file herein, 

25 	the attached points and authorities in support hereof, and oral argument at the time of 

26 	hearing, if deemed necessary by this Honorable Court. 

27 	/. 

28 	II 

P:W,TDOCS-OPPTOPP,907' 90 72 1D1 
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1 	 POINTS AND ATJTHORITIES  

	

2 	 STATEMENT OF THE CASE  

	

3 	 On January 9, 1990, Roy Moraga (hereinafter "Defendant") was charged by 

4 way of Information with COUNTS 1 and 2 — Burglary (Felony — NRS 205.060) arid 

	

5 	COUNTS 3 and 4 — Sexual Assault (Felony — NRS 200.364, 200.366). On January 11, 1990, 

	

6 	Defendant pleaded not guilty. Defendant proceeded to trial on March 12, 1990. On March 

	

7 	15, 1990, the jury found Defendant guilty of all counts as charged in the Information. 

	

8 	On June 4, 1990, the State filed a Notice of Motion to Amend Information in order to 

	

9 	seek habitual offender treatment; the motion included copies of Defendant's prior 

	

10 	convictions. On June 13, 1990, the court signed an Order allowing for the filing of an 

	

11 	Amended Information. The Amended Information charged Defendant as noted above in the 

	

12 	Information, but included a notice of intent to seek habitual criminal punishment based upon 

	

13 	3 prior felony convictions. That same day, Defendant was sentenced to life imprisonment 

	

14 	without the possibility of parole under the "large" habitual criminal statute, NRS 207.010. 

	

15 	Defendant filed a Notice of Appeal on June 27, 1990. The Judgment of Conviction was filed 

	

16 	on July 7, 1990. 

	

17 	On August 27, 1991, the Nevada Supreme Court affirmed Defendant's conviction but 

	

18 	remanded the case for the district court to re-sentence Defendant separately on the 

	

19 	underlying counts rather than giving him a. single life sentence under the habitual criminal 

	

20 	statute. Remittitur issued on September 17, 1991. 

	

21 	On October 21, 1991, pursuant to the Nevada Supreme Court's Remand Order, the 

	

22 	court re-sentenced Defendant as follows: as to COUNT 1 — 10 years in the Nevada 

23 Department of Corrections ("NDC"); as to COUNT 2 — 10 years in NDC consecutive to 

	

24 	COUNT 1; as to COUNT 3 — life imprisonment with parole eligibility beginning after 5 

	

25 	years, consecutive to COUNT 2; and as to COUNT 4 — pursuant to 1\TRS 207.010, life 

	

26 	without the possibility of parole, consecutive to COUNT ITT. The Amended Judgment of 

	

27 	Conviction was filed on November 13, 1991. 1  

28 

1 A Sec arid Amended Jud ,mant of ronyieti art was tiled on September 29, 1991 to reflect one huad red eighty (180) days credit for time served. 

2 	 P:'_WPDOC 3.,OP PTOP Fr:40 TS 71.n 10 oc 
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1 	Defendant filed a Notice of Appeal on October 30, 1991. On October 4, 1995, the 

2 Nevada Supreme Court dismissed Defendant's appeal; in doing so the Nevada Supreme 

	

3 	Court held that Defendant's sentence under the habitual criminal statute was proper and 

	

4 	based On a submission of adequate proof of prior convictions. Remittitur issued 011 October 

	

5 	24, 1995. 

	

6 	On February 20, 1996, Defendant filed his first Petition for Writ of Habeas Corpus 

	

7 	(Post-Conviction). The State filed its Opposition on April 1, 1996. Defendant filed a 

	

8 	Supplement oil June 13, 1996, The State filed its Response on June 27, 1996. On July 16, 

	

9 	1996, Defendant filed a Reply to the State's Response. On July 19, 1996, the district court 

	

10 	denied Defendant's Petition. On September 6, 1996, the district court filed its Findings of 

	

11 	Fact, Conclusions of Law and Order. The Notice of Entry of Order was filed on September 

	

12 	20, 1996. Defendant filed a Notice of Appeal on September 27, 1996. 

	

13 	On April 30, 1998, Defendant filed a. Motion to Modify or in the Alternative Correct 

	

14 	Illegal Sentence. The State filed an Opposition on May 8, 1998. On May 11, 1998, the 

	

15 	district court denied Defendant's motion. On May 28, 1998, the Order Denying Defendant's 

	

16 	Motion to Modify or in the Alternative Correct Illegal Sentence was filed. On June 13, 1998, 

	

17 	Defendant filed a Notice of Appeal from the Order denying his motion. 

	

18 	On April 20, 1999, the Nevada Supreme Court issued a consolidated opinion on the 

	

19 	appeals from the orders denying Defendant's Petition for Writ of Habeas Corpus and 

	

20 	Defendant's Motion to Modify Sentence or in the Alternative Correct Illegal Sentence. Both 

	

21 	decisions were affirmed. Remittitur issued on May 18, 1999. 

	

22 	Defendant filed his second Petition for Writ of Habeas Corpus (Post-Conviction) on 

	

23 	January 10, 2006. The State filed a Response and Motion to Dismiss on February 27, 2006, 

	

24 	Defendant filed a Reply to the State's Response on May 24, 2006. On June 26, 2006, the 

	

25 	district court heard argument and denied Defendant's Petition for Writ of Habeas Corpus. 

	

26 	The district court filed its Findings of Fact, Conclusions of Law and Order on February 8, 

	

27 	2007. Notice of Entry of Order was filed on February 13, 2007. On March 2, 2007, 

	

28 	Defendant filed a Notice of Appeal, On August 16, 2007, the Nevada Supreme Court 

3 	 P:'_WPDOC 3.,OP PTOP Fr:40 TS 71.n 10 oc 
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1 	affirmed the district court's dismissal of Defendant's second Petition. Rernittitur issued on 

	

2 	September 11, 2007. 

	

3 	Defendant filed his third Petition for Writ of Habeas Corpus (Post-Conviction) on 

	

4 	December 8, 2010 in Pershing County. The Petition was transferred to the Eighth Judicial 

	

5 	District on April 29, 2011, but was filed tinder Case No. 11A640265-W and did not 

	

6 	immediately come before the court. Defendant filed a Supplement to his Petition on 

	

7 	November 4, 2011. On March 14, 2012, Defendant filed a Motion for Judicial Action on his 

	

8 	Petition. The State filed an Opposition to this motion on March 23, 2012. On May 16, 2012, 

	

9 	the State filed a Response and Motion to Dismiss Defendant's Petition. On July 16, 2012, 

	

10 	the district court heard argument and denied Defendant's Petition for Writ of Habeas Corpus. 

	

11 	On August 6, 2012, Defendant filed a Motion to Reconsider. The State filed an 

	

12 	Opposition to Motion to Reconsider on August 9, 2012. On August 13, 2012, the district 

	

13 	court issued a Findings of Fact, Conclusions of Law and Order denying Defendant's 

	

14 	Petition. A Notice of Entry of Order was filed on August 21, 2012. On August 28, 2012, 

	

15 	Defendant filed an untimely Reply on his Motion to Reconsider. The district court issued an 

	

16 	Order denying Defendant's Motion to Reconsider on October 5, 2012. 

	

17 	On September 17, 2012, Defendant filed a Notice of Appeal from the order denying 

	

18 	his Petition. The Nevada Supreme Court affirmed the district court's denial of the Petition on 

	

19 	July 23, 2013. On September 25, 2013, the Nevada Supreme Court denied Rehearing. 

	

20 	Remittitur issued October 24, 2013. 

	

21 	In the interim, on August 14, 2013, Defendant filed his forth Petition for Writ of 

	

22 	T-Tabeas Corpus (Post-Conviction). The State filed its Response and Motion to Dismiss on 

	

23 	September 19, 2013. On October 21, 2013, the district court denied Defendant's forth 

	

24 	Petition. The Findings of Fact, Conclusions of Law, and Order were filed December 4, 

	

25 	2013. Notice of Entry was filed December 9,2013. Defendant filed a Notice of Appeal on 

	

26 	December 16, 2013. As of the writing of this Opposition, this appeal is currently pending 

27 before the Nevada Supreme Court as Docket No. 64639. 

	

28 	/1 

4 	 P:'_WPDOC 3.,OP PTOP Fr:40 TS 71.n 10 oc 
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1 	On January 8, 2014, Defendant filed a Post-Conviction petition Requesting a Genetic 

	

2 	Marker Analysis of Evidence. On January 17, 2014, the district court denied the Petition by 

	

3 	Minute Order, noting that it failed on the merits and was barred by law of the case doctrine. 

	

4 	On January 31, 2014, Defendant filed a Notice of Appeal from this denial. As of the writing 

	

5 	of this Opposition, this appeal is currently pending before the Nevada Supreme Court as 

	

6 	Docket No. 64931. 

	

7 	On January 21, 2014, Defendant filed the instant Motion for Correction of Tllegal 

	

8 	Sentence and Motion for Appointment of Counsel. The State responds as follows, 

	

9 	 ARGUMENT  

10 I. THIS COURT MAINTAINS JURISDICTION TO DENY DEFENDANTS 

	

11 	MOTION 

	

12 	Generally [j]urisdiction in an appeal is vested solely in the supreme court until the 

	

13 	remittitur issues to the district court" Buffington v. State, 110 Nev. 124, 126, 868 P.2d 643, 

	

14 	644 (1994) (emphasis added). The State notes that Defendant's appeals in Nevada Supreme 

	

15 	Court Docket No. 64639 and 64931 are still pending at this time. However, while an appeal 

	

16 	is pending the district court maintains jurisdiction to deny motions that would alter the 

	

17 	judgment that is on appeal; nonetheless, the district court does not have jurisdiction to grant 

	

18 	the motion. Foster v. Dingwall, 126 Nev. Adv. Op. 5, 	, 228 P.3d 453, 454 -56 (2010). 

	

19 	As such, this Court maintains jurisdiction to deny Defendant's Motion for Correction of 

20 Illegal Sentence and Motion for Appointment of Counsel. The court should deny them for 

	

21 	the reasons demonstrated below. 

22 II. DEFENDANT'S MOTION FOR CORRECTION OF ILLEGAL SENTENCE IS 

	

23 	BARRED BY LAW OF THE CASE DOCTRINE 

	

24 	Where an issue has already been decided on the merits by the Nevada Supreme Court, 

	

25 	the Court's ruling is law of the case, and the issue will not be revisited. Pelleg -rini v. State, 

	

26 	117 Nev. 860.34 P.3d 519 (2001); see also McNelton v. State,  115 Nev. 396, 990 P.2d 1263, 

	

27 	1276 (1999); Hall v. State,  91 Nev. 314, 315-16, 535 P.2d 797, 798-99 (1975); see also  

	

28 	Valerio v. State,  112 Nev. 383, 386, 915 P.2d 874, 876 (1996); -Hogan v. Warden,  109 Nev. 

5 	 P:'_WPDOC 3.,OP PTOP Fr:40 TS 71.n 10 oc 
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1 	952, 860 P.2d 710 (1993). 

	

2 	T-Iere, Defendant filed a Motion to Modify or in the Alternative Correct Illegal 

	

3 	Sentence on April 30, 1998. The State filed an Opposition on May 8, 1998, On May 11, 

	

4 	1998, the district court denied Defendant's motion. On May 28, 1998, the Order Denying 

	

5 	Defendant's Motion to Modify or in the Alternative Correct Illegal Sentence was filed. On 

	

6 	June 13, 1998, Defendant filed a Notice of Appeal from the Order denying his motion. 

	

7 	On April 20, 1999, the Nevada Supreme Court issued a consolidated opinion on the 

	

8 	appeals from the orders denying Defendant's Petition for Writ of -Habeas Corpus and 

	

9 	Defendant's Motion to Modify Sentence or in the Alternative Correct Illegal Sentence. Both 

	

10 	decisions were affirmed. Remittitur issued on May 18, 1999. 

	

11 	Therefore, the Nevada Supreme Court has already considered this issue on the merits 

	

12 	and found that (1) Defendant was not improperly adjudicated as a habitual criminal, (2) the 

	

13 	district court did not err in denying his alternative Motion to Correct Illegal Sentence, (3) the 

	

14 	district court had jurisdiction to impose the sentence, and (4) Defendant's sentence was 

	

15 	within statutory limits. See Marna v. State, Order Dismissing Appeals, Docket No. 32542 

	

16 	(April 20, 1999). Therefore, Defendant's instant Motion for Correction of Illegal Sentence 

	

17 	must be denied pursuant to the law of the case. 

18 III. DEFENDANT IS NOT ENTITLED TO APPOINTMENT OF AN ATTORNEY 

	

19 	In Coleman v. Thompson, 501 U.S. 722, 752 (1991), the United States Supreme 

	

20 	Court ruled that the Sixth Amendment provides no right to counsel in post-conviction 

	

21 	proceedings. In McKague v. Warden, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada 

	

22 	Supreme Court similarly observed that "[t]he Nevada Constitution 	. does not guarantee a 

	

23 	right to counsel in post-conviction proceedings, as we interpret the Nevada Constitution's 

	

24 	right to counsel provision as being coextensive with the Sixth Amendment to the United 

	

25 	States Constitution." McKa qie specifically held that with the exception of cases in which 

	

26 	appointment of counsel is mandated by statute 2 , one does not have "[a]ny constitutional or 

	

27 	statutory right to counsel at all" in post-conviction proceedings. Id. at 164. 

28 

2  Sec NHS 34,820(1)(a) reni -tan appointed counsel when pciion is uncle: a sentenee of d eathl 
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ROY MORAGA, BAC#31584 
LOVELOCK CORRECTIONAL CENTER 
1200 PRISON ROAD 
LOVELOCK, NV 89419 

/s/ HOWARD CONRAD 
Secretary for the District Attorneys Office 
Special Victims Unit 

hj c/SVU 
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24 

25 

26 

27 

28 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 	The Nevada Supreme Court has observed that a petitioner "must show that the 

2 	requested review is not frivolous before he may have an attorney appointed." Peterson v. 

3 	Warden, Nevada State Prison,  87 Nev. 134, 483 P.2d 204 (1971) (citing former statute NRS 

4 	177.345(2)). The Defendant has not met that burden in the instant case. Therefore, 

5 	Defendant's Motion for Appointment of Counsel should be denied. 

6 	 CONCLUSION  

7 	Based on the foregoing, the State respectfully requests that Defendant's Motion for 

Correction of Illegal Sentence and Defendant's Motion for Appointment of Counsel be 

DENIED. 

DATED this 7th day of February, 2014. 

Respectfully submitted, 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

BY Is! JAMES R. SWEETIN 
JAMES R. SWEETIN 
Chief Deputy District Attorney 
Nevada Bar #005144 

CERTIFICATE OF MAILING  

I hereby certify that service of the above and foregoing, was made this 7th day of 

February, 2014, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 
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STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
JAMES R. SWEET1N 
Chief Deputy District Attorney 
Nevada Bar #005144 
200 Lewis Avenue 

5 Las Vegas, NV 89155-2212 
(702) 671-2500 

6 Attorney for Plaintiff 
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DISTRICT COURT 

8 
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11 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

Case No. 	89C092174 

ROY D. D. MORAGA, 
#0938554 

Dept No. 	VI 

Defendant. 

ORDER DENYING DEFENDANT'S MOTIONS OF FEBRUARY 12, 2014 

DATE OF HEARING: FEBRUARY 12, 2014 
TIME OF HEARING: 8:30 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 

21 12TH day of February, 2014, the Defendant not being present, IN PROPER PERSON, the 

4.- 22 Plaintiff being represented by STEVEN B. WOLFSON, District Attorney, through TYLER 
3  23 SMITH, Deputy District Attorney, and the Court having heard the arguments of counsel and 

24 good cause appearing therefor, 

	

25 	// 

	

26 	/7 

	

27 	/1 
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for 
R SMITH 

District Attorney 
aBar#1011870 

I 	IT IS HEREBY ORDERED that the DEFENDANTS MOTION FOR 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2 CORRECTION OF ILLEGAL SENTENCE, shall be, and is, DENIED; further 

3 	IT IS HEREBY ORDERED that the DEFENDANTS MOTION FOR 

4 APPOINTMENT OF COUNSEL shall be and DENIED. 

5 	DATED this 	b  day of Febluary, 2014. 

6 

7 

8 (AM 

STEVEN B, WOLFSON 
DISTRICT ATTORNEY 
Nevada Bar 14001565 
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CLERK OF THE COURT 

) 
) 
) 
) 
) 
) 
) 
) 
) Defendant. 	  ) 

CASE NO: C092174 

DEPT NO: VI 

THE STATE OF NEVADA, 

Plaintiff, 

ROY MORAGA, 
#0938554 

Electronically Filed 
04/07/2014 02:54'44 PM 

I OPPS 
STEVEN B. WOLFSON 

2 Clark County District Attorney 
Nevada Bar #001565 

3 JAMES R. SWEETIN 
Chief Deputy District Attorney 

4 Nevada Bar #005144 
200 South Third Street 

5 Las Vegas, Nevada 89155-2212 
(702) 455-4711 

6 	Attorney for Plaintiff 

7 
DISTRICT COURT 

8 
CLARK COUNTY, NEVADA 

9 

10 

11 

12 

13 

14 

15 

16 
STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 

17 
RETURNING SEIZED PROPERTY 

18 
DATE OF HEARING: APRIL 9, 2014 

19 	 TIME OF HEARING: 8:30 A.M. 

20 	COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, District Attorney, 

21 through JAMES R. SWEETIN, Chief Deputy District Attorney, and hereby submits the 

22 attached Points and Authorities in Opposition to Defendant's Motion for Returning Seized 

23 Property. 

24 	This opposition is made and based upon all the papers and pleadings on file herein, the 

25 	attached points and authorities in support hereof, and oral argument at the time of hearing, if 

26 deemed necessary by this Honorable Court. 

27 	II 

28 	1/ 
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POINTS AND AUTHORITIES  

	

2 	 STATEMENT OF THE CASE  

	

3 	On December 5, 1989, Defendant, Roy Moraga, was arrested for the sexual assault and 

	

4 	rape of a. woman in her home. The Defendant pled not guilty and a jury trial was had wherein 

	

5 	the Defendant was found guilty of two (2) Counts of Burglary and two (2) Counts of Sexual 

	

6 	Assault. 

	

7 	On June 30, 1990, the Defendant was sentenced to life without the possibility of parole 

	

8 	after being adjudicated a habitual criminal, 

	

9 	The Defendant's direct appeal was denied on August 27, 1991. However, the Court 

	

10 	remanded the Defendant's ease to the District Court for re-sentencing. The Supreme Court 

11 	concluded that the District Court had erroneously imposed one sentence for multiple offenses. 

	

12 	Remittitur was issued on September 17, 1991. 

	

13 	On October 21, 1991, the Defendant was resentenced to ten years for each of the 

	

14 	Burglary counts (Counts I-11), to run consecutive to each other. The Defendant also received 

	

15 	a consecutive term of life imprisonment with the possibility of parole after five years for Count 

	

16 	III — Sexual Assault, The Defendant was adjudicated a habitual criminal as to Count IV 

	

17 	(Sexual Assault) and sentenced to a consecutive term of life imprisonment without the 

	

18 	possibility of parole. An Amended Judgment of Conviction was filed on November 13, 1991. 

	

19 	Between 1992 and 1996, Defendant previously filed several motions for the return of 

	

20 	property seized as part of the criminal case in this matter. Those motions were denied. 

21 	At the time of his arrest, that same day, the police impounded into evidence the clothes 

	

22 	he was wearing. This property included one pair of cowboy boots, one pair of white socks, 

	

23 	one pair of blue Levi jeans, one gray jacket, one pair of white boxer shorts, one white "UNLV 

	

24 	Rebels" sweater, one white pullover shirt, and one brown elastic knee brace. Several of the 

	

25 	clothing items were examined by Linda Errichetto of the Las Vegas Metropolitan Police 

	

26 	Department Crime Lab. The information recovered was used at trial. 

	

27 	1/ 

	

28 	1/ 

2 
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On March 19, 2014. Defendant filed the instant Motion for Returning Seized Property. 

	

2 	The State responds as follows. 

	

3 	 ARGUMENT  

	

4 	Defendant cites absolutely no legal authority which would permit this Court to order 

	

5 	the return of the requested property which was impounded as evidence in this case, pursuant 

	

6 	to a valid search warrant. As such, this Court should not involve itself in this matter and in 

	

7 	fact lacks legal authority to do so. 

	

8 	The State is aware of two statutes that address the return of property. Neither of those 

	

9 	statutes applies in this case, and there is no authority for this Court to order the return of the 

	

10 	property. 

11 	NRS 179.085 authorizes a person to move the court having jurisdiction where the 

	

12 	property was seized, for the return of the property and to suppress for use as evidence anything 

	

13 	obtained. The statute goes on to state that the judge shall receive evidence on any issue of fact 

	

14 	necessary to the decision of the motion. NRS 179.085 does not apply in this case and does 

	

15 	not authorize this Court to return the property. 

	

16 	The other statute which addresses the return of property is NRS 179.1171, which 

	

17 	indicates that a person may file an action for claim and delivery if a forfeiture complaint is not 

	

18 	filed within 60 days of the seizing of the property. At this time it appears that the Defendant 

19 has not filed a civil action for claim and delivery which would allow LVMPD to respond and 

	

20 	defend its position. Thus, NRS 179.1171 does not authorize this Court to return the property. 

21 	This is especially true in light of the fact that this Defendant continues to file Petitions for 

	

22 	Post-Conviction Relief. As such, the property seized must be maintained due to its evidentiary 

	

23 	value and must not be returned to the Defendant. 

	

24 	II 

	

25 	II 

	

26 	1/ 

	

27 	1/ 

	

28 	II 
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CONCLUSION  

2 	Based upon the above and foregoing Points and Authorities, Defendant's Motion for 

3 Returning Seized Property must be DENIED. 

4 	DATED this 7th day of April, 2014. 

5 	 Respectfully subrni tted, 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

BY Is! JAMES R. SWEETIN 
JAMES R. SWEETIN 
Chief Deputy District Attorney 
Nevada Bar #005144 

CERTIFICATE OF MAILING  

I hereby certify that service of the above and foregoing was made this 7th day of April, 

by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

ROY D. MORAGA, BAC#31584 
LOVELOCK CORRECTIONAL CENTER 
1200 PRISON ROAD 
LOVELOCK, NV 89419 

BY Is! HOWARD CONRAD 
Secretary for the District Attorney's Office 

27 

28 hjc/SVU 

4 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

1598 



ORDR 
STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
JAMES R. SWEETIN 
Chief Deputy District Attorney 
Nevada Bar 4005144 
200 Lewis Avenue 
Las Vegas, NV 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Electronically Filed 

04/15/2014 04:15:05 PM 

CLERK OF THE COURT 

V.r.1 

kJ% 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 	 Plaintiff, 

13 

14 

15 	 Defendant. 

16 

17 

18 

19 

20 

21 	THIS MATTER having come on for hearing before the above entitled Court on the 

22 17TH day of JANUARY, 2014, the Defendant not being present, IN PROPER PERSON, the 

23 Plaintiff being represented by STEVEN B. WOLFSON, District Attorney, through JAMES 

24 R. SWEETIN, Chief Deputy District Attorney, without argument, basL1 on the pleadings and 

25 	good cause appearing therefor, 

26 	1/ 

27 1/ 

28 

ROY D. MORAGA, 
40938554 

-VS- CASE NO: 	89C092174 

DEPT 	VI 

ORDER DENYING DEFENDANT'S POST-COWICTION PETITION 
REQUESTING GENETIC MARKER TESTING  

PURSUANT TO NRS 176.0918  

DA 	FE OF HEARING: JANUARY 17, 2014 
TIME OF HEARING: 8:30 A.M. 

. 41, 
6.1 

- 

WA1989F)072k20\84FL)7220-ORDR-WORAGA. ROY Cal) 1 17 2014)-001.DOCX 
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S R. SWE 
ief Deputy District Attorney 
vada Bar #005144 

1 	Defendant does not meet the requirements of NRS 176.0918(3)(b) because there does 

2 	not exist a reasonable possibility that Petitioner would not have been convicted if exculpatory 

3 	results had been obtained. Additionally, Petitioner previously raised the issue of DNA testing 

4 by filing a Motion for Release of DNA Evidence Under Nevada Open Records Act on 

5 	December 16, 2003. On January 5, 2004, the court DENIED the motion on the merits because 

6 	the Petitioner admitted during trial that he had consensual sex with the victim. As this issue 

7 	has previously been decided on the merits, instant Petition is barred by the law of the case. 

8 	DATED this 	day of March, 2014. 
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STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar 4001565 
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STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar 4001565 
JAMES R. SWEETIN 
Chief Deputy District Attorney 
Nevada Bar 4005144 
200 Lewis Avenue 
Las Vegas, NV 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

I 

2 
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4 
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8 

Electronically Filed 
04/17/2014 09:47:41 AM 

ci4xm 
CLERK OF THE COURT 
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15 
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c.  
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26 
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25 
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CLARK COUNTY, NEVADA 

// 

28 	II 

THE STATE OF NEVADA, 

PlaintifL 

ROY MORAGA, 
#0938554 

Defendant. 

CASE NO: 	89C092174 

DEPT Nth 	VI 

W \19 9F 1,20 \ 891707220-ORDR-(MORAGA ROY 49 2014)-001.130CX 

ORDER DENYING DEFENDANT'S MOTION 

FOR RETURN OF SEIZED PROPERTY 

DATE OF HEARING: APRIL 9, 2014 
TIME OF HEARING: 8:30 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 

9TH day of APRIL, 2014, the Defendant not being present, IN PROPER PERSON, the 

Plaintiff being represented by STEVEN B. WOLFSON, District Attorney, through JAMES 

R. SWEET1N, Chief Deputy District Attorney, and the Court having heard the arguments of 

counsel and good cause appearing therefor, 

// 
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S1EVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

BY 	 _  
S R SWErlIAKI 

ef Deputy District Attorney 
vada Bar #005144 

e 7.k 

1 	IT IS HEREBY ORDERED that the DEFENDANT'S MOTION FOR RETURN OF 

2 SEIZED PROPERTY, shall be, and is, DENIED. 

3 	DA1ED this  II/  day of April, 2014. 

4 

5 

6 
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CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

ROY D. MORAGA, 

Petitioner, 
Case No: 89C092174 
Dept No: VI 

THE STATE OF NEVADA, 

NOTICE OF ENTRY OF ORDER 
Respondent, 

PLEASE TAKE NOTICE that on April 15, 2014, the court entered a decision or order in this matter, a 

true and correct copy of wh ich k attached to this notice. 

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you 

must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is 

mailed to you. This notice was mailed on April 22, 2014. 
STEVEN D. GRIERSON, CLERK OF THE COURT 

Teodora Jones, Deputy Clerk 

CERTIFICATE OF MAILING 

I hereby certify that on this 22 day of April 2014,  I placed a copy of this Notice of Entry in: 

The bin(s) located in the Regional Justice Center of: 
Clark County District Attorney's Office 
Attorney General's Office Appellate Division- 

171 The United States mail addressed as follows: 
Roy D. Moraga 4 31534 
1200 Prison Road 
Lovelock, NV 89419 

Teodora Jones, Deputy Clerk 

VS. 
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STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar 4001565 
JAMES R, SWEETIN 
Chief Deputy District Attorney 
Nevada Bar #005144 
200 Lewis Avenue 
Las Vegas. NV 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 
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DISTRICT COURT 
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CLARK COUNTY, NEVADA 

10 

11 THE STATE OF NEVADA, 

12 	 Plaintiff, 

13 
ROY D. MORAGA, 

14 	110938554 

15 	 Defendant. 

16 

17 

18 

19 

20 

21 	-FIRS MATTER having come on for hearing before the above entitled Court on the 

22 17TH day of JANUARY, 2014, the Defendant not being present, IN PROPER PERSON, the 

23 Plaintiff being represented by S1EVEN B. WOLFSON, District Attorney, through JAMES 

24 R. SWEETIN, Chief Deputy District Attorney, without argument, bas6 -d on the pleadings and 

25 	good cause appearing therefor, 

26 	/1 

27 	1/ 

28 	// 
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-V S- CASE NO: 	89C092174 

DEPT NO: 	VI. 

ORDER DENYING DEFENDANT'S POST-CONVICTION PETITION 
REQUESTING GENETIC MARKER TESTING 

PURSUANT TO NRS 176.0918 

DATE OF BEARING: JANUARY 17,2014 
TIME OF I 'FARING: 8:30 A.M. 
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ief Deputy District Attorney 
vada Bar #005144 
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1 	Defendant does not meet the requirements of NRS 176.0918(3)(b) because there does 

	

2 	not exist a reasonable possibility that Petitioner would not have been convicted if exculpatory 

	

3 	results had been obtained. Additionally, Petitioner previously raised the issue of DNA testing 

4 by filing a Motion for Release of DNA Evidence Under Nevada Open Records Act on 

	

5 	December 16, 2003. On January 5, 2004, the court DENIED the Motion on the merits because 

	

6 	the Petitioner admitted during trial that he had consensual sex with the victim. As this issue 

	

7 	has previously been decided on the merits, instant Petition is barred by the law of the case. 

	

8 	DATED this 	day of March, 2014. 
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STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
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3n t4r7ttiretriar ((anat. _ 	. 
OF MARICOPA COUNTY, STATE OF ARIZONA 

THE STATE OF ARIZONA, 

VG . 

ROY DANIELS MORAGA, 

Defendant. ) 

) 

NC. 95940 

INFORMATION FOR 
AGGRAVATED ASSAULT 

9591cg 
IN THE NAME Amu BY THE AUTHORITY OF THE STATE OF ARIZONA, ROY DANIELS 

MORACA is accused this 6th day of Sanuary, 1977, by the County Attorney 

of Marioopa County, State of Arizona, by this Information of the 

crime of Aggravated Assault, a felony, committed as follows, to- 

0 wit: 	
The said ROY DANIELS mORAGA, on or about the 21st day 

of December, 1976, and before the filing of this Information at 

and in the County of Maricepa r  State of Ari zona, committed an aggravated 

assault upon Carol J. Beseler, all in violation of A.R.S. S13-241 

and Sl3-245(A).. Laws 1973, contrary to the form, force and effect 

of the statutes in such cases made and provded and against the 

peace and dignity of the State of Arizona. 

CHARLES F. HYDER 
MARICOPA COUNTY ATTORNEY 

4D/3 

UTY COUNTY ATTORNEY 
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CurCE olsmainioN 
E di 

BONDS REFuND 

1N irmE lit3PERROR cou9174  
OF 

MARICOPA COUNTY, STATE OF ARIZONA 

:11  • •FORFEVAE 

 

0 ? 0 ctial,46Er vtivuE  

&kmAN D. 

A nriE NC ING.  

12-H January 7, 1977  
bArk 

HON. ROGER G. STRAND WILSON D. PALMER, oNk 
• Caro/ n. Novailo DerwrY 

 

 

fLIDGIc 	ISSIO-WR 

CR 95949 

 

STATE OF AR/ZONA 

VS, 

ROY DANIELS MORAGA 

County Attorney 
Kim N. Stuart 

Public Defender 
Bernard J. Dougherty 
FOR: Robert Hertzberg 

Adult Probation Office 

  
 

  
 

9z/q 

  
  

 

PLEA ARRAIGNMENT 

11:26 a.m. 
The State is represented by Deputy County Attorney 

.above named. Defendant is present with counsel above named. 
Court Renorter r _maziA4=1_46. 7 , is present. 

Defendant is advised of the orior waiver of right to Preliminary Hearing and Plea Agreement which is of record. 

Defendant states his true name is as noted on the 
Plea Agreement, and his desire to enter a plea of  guilty  
to the crime of ..2g4maltate nd 

he Court advises the defendant an to constitutional 
rights, consequences of the plea, and the range of possible sen-
tence for the offense(s) - including any special statutory pro-
visions. 

Upon inquiry, THE COURT FINDS defendant desires to 
forego the constitutional rights; that the Iplea is made knowingly 
and voluntarily; not the result of force, threats or promises; 
and that there is a factual basis for the pica. 

(CONTINUED NEXT PAGE) FIDPN1 JAW 
tios.9 

1-  
Aga 

Page 	17  
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IN 'THE SUPERPOR colurt7 
OF 

mARICOPA COUNTY, STATE OF ARIZONA. 

I 

12-H 	Januarym7, 1977 	HON. ROGER G. STRAND  
DiV 	 LOMMISSIUNI14 

WILSON D. PALMER, crea 
Deatory Caro/ n. Novell° 

CR 959491 	STATE OF ARIZONA 1.7S,MORAGA (CONTINUED) 

The Defendant pleads guilty 

The plea of the defendant of  guilty 	is 

accepted and entered of record as to the crime of Aggravated 

Assault, OE:len-End  

committed On December 21, 1976  

IT IS ORDERED Setting for entry of Judgment of 
Guilt and Sentencing for February 7, 1977 	at 2200 P.M.  

, Judge Roger GL_ Strand in Division 12-E1  

FURTHER ORDERED that the Adult Probation Depart-
ment prepare a Pre-Sentence Report and submit the same to the 
Court. 

FURTHER ORDERED affirming existing custody Orders, 

...e?adant intJail.________L • 

Further, the State having Moved to Dismiss  N/A  

IT IS ORDERED taking the same under advisement to be dismissed 
at the time of Sentencing. 

FOITA 431.17 

18 
Page 
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APPERLS  

BONDS: REFUND 

SEFITEHCING 

FORFErTURE 

OP VENUE 

JURY FFES 

F4kiANOS. 

Related 
Cases: 

vs. 

ROY DANIELS MORAGA 

 WHI 	 C CAA T 
OF 

MARICOPA COUNTY, STATE OF ARIZONA 

OFFICE DISTRIBUTION 

.1` 

12-1-1 	Feb. 7, 1977 

17110.1., 

CR 95949 	STATE OF ARI4ONA  

JUDGE RAPP,PRESIDING 

JUPG OR COMM155141,1ER 

MLS,C14 D PALMER, Clelig 

Carol B. Noval10 p"",  

County Attorney . 
by: Elm N. Stuart 

Adult Probation Department 

Marioopa County Sheriff's Office 

P.D.-Robert A. Hertzberg 
Defense Counsel 

SENTENCE - PROBATION - 1,10 JAIL 

The State is represented by the 'above-named deputy; 

the defendant is present with counsel above named. Court 

Reporter:  Merilyn Sanchez 	 

The defendant is advised of the charge, the 

' determination of guilt and is given an opportunity to speak. 
The Court has reviewed the Pre-Sentence Report, 
Having found no legal cause to delay, the Court 

enters the following judgment and sentence: 

IT IS THE JuDGMENT of the Court that the defendant 

is guilty of the crime of  Aggravated Assault, Open-End  

committed on: December 21, 1976 

 

 

in violation of ARS 13-241, 13-245 (A) 

As punishment for this crime, 

ORDERED suspending imposition of sentence and placing 

the defendant on probation for a period of 	FIVE (5) YEARS  
commencing 	February 7, 1977 	, under the supervision of 

the Probation Department of this Court, in accordance with the 

. formal Judgment and Order suspending sentence and imposing terms 

;INcy.7,4 1  of probation signed by the Court. 

F*P.1.4 43-17 51-SEliTENCE  - PROBATION - NO JAIL  
(Continued on next page) 

Pop. 
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OF1C DISTRISUT$ON,  

AP MEAL S. 

BONDS 	REFIND 

,-. 	roPFciTuRE 

oiAN6c tir WNLIE 

JuRY rcEs • 

a 
II 

nEmmuos 
SENTEhiCING 

OVA Ir Ffl EE 	11.,D EE nEOR c: olds ir 0  2, 	I 
OF 

MARICOPA COUNTY. STATE OF ARIZONA 

HON. EDWARD C. RAPP,PRESTDING WILSON D PALMER, c64 
JUOC.ED COP.AMI ssie•ti ER 	 brpoy 

Carn 1  

12-H 	Feb. 7, 1977 
Oa TEL 

CR 95949 	STATE OF ARIZONA vs. 	MORAGA (continued) 

Related ORDERED defendant shall make and pay restitution 
through the Clerk of the Superior Court of Marieopa County in 
the total amount of  NYA  in regular monthly payments 
of 5__________ each month beginning on 
and on tile 	  day of each month thereafter until paid 
in full. 

ORDERED defendant shall pay a fine to the Clerk of 
the Superior Court of Maricopa County in the amount of 
$ N/A 	on or before 

The written terms and conditions of probation are 
handed to the defendant for explanation and signature. 

ORDERED releasing defendant, exonerating any bond 
XXXXXIDZKCICtioCXXX3CIMXIX:XIX#0XCXICCXXOICKIXICKE. 

The defendant is advised concerning the consequences 
of failure to abide the conditions' of probation. 

The defendant is advised concerning rights of appeal 
and written notice of those rights is provided. 

FILED: Conditions of Probation, signed by defendant. 
(Copy provided defendant.); Notice of Appeal 
Rights, signed by defendant. (Copy provided 
defendant.) 

ISSUED: ORDER OF RELEASE. 

'911  

NV LE ...ill 

ro••.. 	IF ill 

52 - sENTENCE 	PROnATTON - NO JAIL  
Polito 	  

54 
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ROY DANIELS MO RAGA 
CONCLIFIRENT WITI-1 CR 

11, Eehrr,fa search rind seizure of nerson or er000rty at any time by any police officer or probation 

beer without the loenetit tit o search warrant. 

12. f'artecigtaKe lo any aoenified drug or alcohol rehabilitative program, either residential or outdOatiant. OS 

directed by the probation officer. 

13. blot leave tha State of Ari2annfrior change place Of residence without approval lit rho probation 

before dolnq either. 

14. Net drink intoxicating I igoor steaming:MD 

17;1'.......  Ntn possess or  control any deadly weapon cc -firearm, withyot peon lesion of the probatiou efficer-r7.&..........;,,, 	_ 

la 	ann.= any new rower finannial obligations without PerMissiP11 Of the PrOOdtiOnofilter. 

19. Special conditions: 	 fLZt 

ro ,_ SUPERIOR COURT OF ARIZONA J.-- 

MAR ICOPA COUNTY 

•CR 	95949 ..•  

o 2 	' 
JUDGMENT AND ORDER SUSPENDING SENTENCE 
AND IMPOSING TERMS Of—RROBATION 

THE STATE OF ARIZONA 

.19 

77 

ORDERED suspending imposition isel sentence tor a period of 	 Tedar(sI rneareFeIegt from thit data and placing Defendaeo 

probation under the supervision of the Adult Probation Departmont of this COLIC!. 

ORDERED Irene-Oil-on of sentence is suspended on those rums and regulations of probation WI-11;114re checked below, and therefore 

DEE ENDANYeSHALL: 

times be e lar? -ebiCrn9 

IsfQ- 	2, Report to ate probation officer at leant onreench month in writing or in person and at all cello Pines 

by the probation officer, 

3. Participate one cooperate fully in any PrOgrant Of aaSKtinde and counseling, whether yskatiOrtal, 

ggaestftul.Psychological or -financial, as &rooted by the Probation officer. 

iser 	4. Remain gainfully employed or enrolled as a student at alt timer and shall keep she prcOationorlioer 

01 WO, erypi? "Twin t or echooling end progress there ,en_ 

S, $ 	all dependents and pay all debtS and obligetinno contrectoa or ordered by Court. 

E. Stibrnit to Urinalysis 'resting os directed by the probation officer. 

7 MeV, and pay re-sti Lotion through the Clerk of the Superior Court of Maricopo County in the total 

soneont of $ 	 in regular monthly payrients of I 	 each month beginning 

err 	  and en trie 	 day Of eadh Month thereafter until paid 

in full. 

Fey a line to the Clerk of the Superior Court Of Maintops County in the aMOI_Int Of $ 

on or Peluso 

Se confined in the Maricopa County Jail in accordance with A.R.3. Sec. 13.1657 f or a period of 

 weekendlol... month.ls). yearlo[ taninning   liNackanda 

begin as G,00 p.m. on Friday and and at &OD pun, on Sunday_} 

El 	10. Re committed to the Arizona Deparoneos of Correolions for e period of 	  days km data 

and Defendant is to report to rho Adult Probation Departrneni 

Ii not more then 72 hoer $ after release. 

Not knbwineby aSSeeiale with any person of lawless reputation Por with MY person why has a 

rirnirmel record or echo is on prolopOson or parole without approval of the probation of ricer. 

hiss tr 	 Air' Ar..er 

.,/c414446 

DATED  "1-2  
csf the Superior Court 

RECEIPT AND ACKNOWLEDGMENT 

HEREBY ACKNOWLEDGE RECEIPT OF A COPY OF THE FOREGOING TERMS AND REGULATIONS OF PROBATION. I 

UNDERSTAND THAT IF I VIOLATE ANY TERM on CONDiTION, THE COURT MAY REVOKE AND TERMINATE MY PROBATION  

DATED 	 - 	  

 

et re"Ha 	 q—Cf:Ide 

 

   

4S-11 
	

IMPORTANT NICITICE ON REVPRSE SIDE 
	

Garin 	& ANSI 11C.1.11.71711P11 F 
• Nowa -riora 

-r— a—rl !DT 	t! 
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from said  said date. 

This Officer ; s informed and has reason to believe that the defendant has violated the conditions or 

lions as follows' Term jl: The defendant conmitt_e_d_the_cxklao_p_f_ s____  

Dated this 	  day of  .r70.,rt  

DIVISION H 

WILLIAM YOUNG 
AM : DPD 	

IN THE SUFtERIOR COURT OF THE STATE Ic ARIZONA  

7 7 
I N_A ND FOR THE COUNTY OF MAR ICOPA 	 ‘ 

, GENT ..-. -JUDGE1` HON . PAP? 
ACIC - 

0 0 ,> 0 0 2 
• •-1 	-) 

E PROBATION ;  ORDER 

ROY DANIELS MORAGA 
	 "11 	 UMMONS 

The above named &fondant vidasforriiaI1 diudged guilty of dic crime of 
	

AGGEAVATEli-AULT f  

and was placed on probation by this Court's iudgment and Alitz, dated tiie 

• 

7th 	 February 	 five ( 5) Nea s  , 

	  day of 	  , "19, 77  , the period of probation being  

Mischief and Tresspaseing  with Force on or  ahaut—Fehruary_lB,  1977 - 

Term 19: The dafendant did  have_=ntaci_mith_+he apAsIar_Lwa'l
y  

on or about Febr uary 16. 1977 	in 

the Bessler family's residence hiding_under  Raren Dessler's bed.  

Dated this 
	 Je 	

day of 
	 , 19 . 7 7. 

04- t- 
Dcwolv NO.31'11011 Cli C 

ORDER  

IT IS ORDERED directing the issuance of a Bench %%arrant for the arrest of the defendant. 

0 IT IS ORDERED that a SLIrIi.ifl11S be issued ordering the oppearacice of 11-le defendant before this court on 

	  at 	 

a %.....arrant shali issue for his arrest. 

 

(a .m.') (p.n.). If the defendant fails to appear as ordered, 

 

THE STATE OF /ARIZONA 

vs. 

Cause Number 	 95949 

OPEN-END 

Whito Copy: 
Piiik Crpy; 
BLue Copy: 
45-T 

Court File 
Detoilse Atteriley 
County Attorney 

PETITION TO REVOKE PROBATION ;  

ORDER FOR WARRANT OR SUMMONS 
Yellow Capyl 
Grcen Cnpy: 

Probat;on 
To be attnched 
worn- rant o SAIMP101-Z. 

1612 



0 

1N THE SUPERIOR COURT 
OF 

MARICOPA COUNTY, STATE.OF ARIZONA 

     

     

 

CATE 

  

J UId Ge cn c9mmis-BI ONE R 

STATE OF ARIZONA 

VS. 

ROY DANTRT   MORAGA 

County Attorney 
by: 	Joseph L. Brownlee  

Adult Probation Office 
by: 	Young  

Maricopa County Sheriff's Office 

Supt., Arizona State Prison 

Public Defender: J. Martin for R. Ritchie 
Defense Counsel 

DISPOSITION REVOCATION HEARING  

(Probation Revoked) 

The defendant is present with counsel above named 
and the State is represented by the above-named deputy. 

Court Reporter: Michael Vacca 

  

Counsel informs the Court that there is no further 
evidence to present. 

The Court states the findings of violation of 
probation as entered previously in these revocation proceedings. 

The defendant is asked if he has anything to say on 
his own behalf and no legal cause for delay appearing, 

ORDERED as the Judge of this Court that defendant 
has violated the conditions of probation imposed on February 7, 

1977 	on the charge of _Aggravated Assault, whiehima5_12.ecn_ 
designated a felony, 

committed on 
	or About December 21, 1976 

in violation of ARS 
JUN 1 0 ic 

1. 064. 13.17 

70 -DISPOSITION REVOCATION HEARING  - Probation Revoked 
(Continued next page) 	 Pogo 

	17 
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By 

7 

STATE OF ARIZONA 
55- 

County of Maricopa ) 

I, JUDITH ALLEN, Clerk of the Superior Court of Arizona, in 

Maricopa County, hereby certify that I have compared the foregoing 

copies with the originals on file in this office. 
Information 	 Filed Jan. 6,1977 
Minute Entry 	 Date&Jan. 7,1977 
Minute Entry 	 Dated Feb. 7,1977 
Judgment and Order 	 Filed Feb. 8,1977 
Petition to Revoke Probation 	 Filed Mar. 2,1977 
Minute Entry 	 Dated Jun. 9,1977 

in the above entitled 	 CR-95949 	 and that same 

are true copies of the originals, and of the whole thereof. 

WITNESS my hand and the Seal of Said Court, this 
	30th 	day 

of 	May 	, 19  90  

JUDITH ALLEN, Clerk of the Superior Court 

1600-0111 R1•97 
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STATE OF ARIZONA 

County of Maricopa 

I. JUDITH ALLEN, Clerk of the Superior Court of Arizona, in 

Maricopa County, hereby certify that I have compared the foregoing 

copies with the originals on file in this office. 
Information 	 Filed Jan. 6,1977 
Minute Entry 	 DatedT Jan. 7,1977 
Minute Entry 	 Dated Feb. 7,1977 
Judgment and Order 	 Filed Feb. 8,1977 
Petition to Revoke Probation 	 Filed Mar. 2,1977 
Minute Entry 	 Dated Jun. 9,1977 

in the above entitled 	 CR-95949 	and that same 

are true copies of the originals, and of the whole thereof. 

WITNESS my hand and the Seal of Said Court, this 
	30th 	day 

of May  , 19 90 

    

ximini ALLEN, Clerk of the Superior Court 

t)191VA  Depu 

t 600-0 le R1-137 

By 

II 
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.1) 

STATE OF ARIZONA 
55- 

County of Maricopa 

I, JUDITH ALLEN, Clerk of the Superior Court of Arizona, in 

Maricopa County, hereby certify that I have compared the foregoing 

copies with the originals on file in this office. 
Information 	 Filed Jan. 6,1977 
Minute Entry 	 DatedvJan. 7,1977 
Minute Entry 	 Dated Feb. 7,1977 
Judgment and Order 	 Filed Feb. 8,1577 
Petition to Revoke Probation 	 Filed Mar. 2,1977 
Minute Entry 	 Dated Jun. 9,1977 

in the above entitled 
	

CR-95949 
	

and that same 

are true copies of the originals, and of the whole thereof, 

of WITNESS my hand and the Seal of Said Court,  this 

May 	  19*: 
	 _r r -"fie  

30th 	day 

JUDITH ALLEClerk of thb64perior Court 

ksi A I  ji 	- 

Tn. 	 4.e 
7r 

C- w 

150C-018 R1-87 
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CHANGE OR VENUE 

JuRr FEES 

REPAANM 

SENTENCING 

7 
	

6  C0.1  
IN THE SUPERIOR COURT 

OF 

MARICOPA COUNTY, STATE OF ARIZONA 

26-F 	June 9, 1977 -HON.'A.-MELIMIMcDOMALD WILSON D. PALMER, Cl.fk 

   

DIV. 	 DATE 
	

JUDGE OR COMMISSIONER 
	

P. Schulz 	Dowly 

CF 959149  I STATE vs. 	MORAGA  

 

(continued) 

  

Related 
Cases; 

IORDERED revokingthe probation previously granted 
defendant on February 7, 1977 

 

ORDERED defendant shay be incarcerated in the 
Arizona State Prison for a period of • not.  less than three 	Years 
nor more than 	four 	years to date from  Aril 19, 1977  

- 

ORDERED that the said defendant be committed to the 
Arizona Department of Corrections to be punished by imprisonment 
for the prescribed terms as provided by A.R.S. 31-201.01; and 
therefore, be remanded to the custody of the Sheriff of this 
County for delivery to the custody of the Director of Corrections. 

Defendant is advised of the right to appeal the 
judgment of violation of probation and the orders pertaining to 
it and understands those rights. 

A copy of the written Notice of Rights to Appeal 
and the procedures to follow is handed to the defendant, signed 
by defendant and filed with the Clerk. 

ORDERED remanding the defendant to the custody of the Sheriff 
to carry out the sentence imposed. 

14010..41-11 
I 	 3. -DISPOSITION REVOCATION HEARING  - Probation Revoked 

MAtt-ELJ  

JUN 1 0 1 $11  

Nge_ 	  
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_7 

STATE OF ARIZONA ) 
) 	ss. 

County of Maricopa 

I, JUDITH ALLEN, Clerk of the Superior Court of Arizona, in 

Maricopa County, hereby certify that I have compared the foregoing 

copies with the originals on file in this office. 
Information 	 Filed Jan. 6,1977 
Minute Entry 	 Dated:Zan. 7,1977 
Minute Entry 	 Dated Feb. 7,1977 
Judgment and Order 	 Filed Feb. 8,1977 
Petition to Revoke Probation 	 Filed Mar. 2,1977 
Minute Entry 	 Dated Jun. 9,1977 

in the above entitled 
	

CR-95949 
	

and that same 

are true copies of the originals, and of the whole thereof. 

WITNESS my hand and the seal of Said Court, this 
	30th 
	

day 

of 	May 	, 19  9G  

JUDITH ALLEN, Clerk of the Superior Court 

160D-I6 11-7 

' 
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LPN ALS 

W hin Ilf n11010 	  

it1.111S1 PP PPI 

War rt$ 

letalomrs 
in,tir•K ■ oro 

IN THE SUP2t410V1 C01.114T 
OF 

MARICOFA COUNIT, STATE OF ARIZONA 

12 01  .  Febd  7, 1977 	ROIL 400.14RILC, MIZINOWIL5C,10,FALM811,c44  
.•. 	 • Li Die or. LOY PI 1.410, 

CR 95940 

ORDBRED defendant dbaiL no and pay reotitetion 

through the Clerk or tha seperi.r court nt Aaricopa County in 

the tete). amount of *  p/A  in requIer monthly parmentm 

of S   each month beginning on 	  

uid on the 	  dsy of each month iheieafter until Paid 

Lo full. 

ORDERED defend.flt abed./ pay n fire to thy Clerk of 

the Gaperior Court of Maticopa county in thn Amount of 

on or before 

The written terms and conditions Of probation are 

handed to the defendant for explanstion ard slgnateva. 

DRDERED roll:lasing defendant, exonerating any bond 

mikiduliereneddedeXXIICCfr eernirkeikkele. 

The defendant lu advlead conccraiag the censacionnoan 

of failure to abido thd ennditinnif of probation. 

The defendant in adviaod concerning rights 

and written nOLiCe of those rights la provided. 
of appeal 

rfiEO ;  Condition, of Probation, signed by 

(Copy provided deronduni.ls motion 

niota, oIri0d by defendant. (COP? 

defendant.) 

-- 
ISSrlt: ORDER wi 

defendant._ 
of Appeal 
provided 

1,111.1 •P 

s2-5ENT'Acr _ optouprion - no JAIL 
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By .  Deputy 

The toriegu:ng ;nseuale4 -1-; a 11114 r  true arid correct copy of 
thc original on filo in thfs office. 

Atte3i 1 9 - YL9 
JUDITH ALLEN, Ci1 i I SLperlor Court of the State of 
Arizona. in and for tne County of Mati000a. 
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APPrn..1 

WW1 ..f.104■ 

--". - - !COM g , Jog 
,p1ANyf ill_ 61 our 	_ 	

. 
_1. 1_ 

r 	
' 

'41 W mil 
7.1,1r1.1C1.14 

11 

1 

M .111 	 —...- 

III THIEI StJimilF11011 ColtatT r 0 1  , 
OF 

lekElooPA COLDi1v, s7e7E OF moroei, 

12-H reb. 7, 1977 JUDGE RAPP,PREO/OING 
ini$1014D.FALMER, .04,1 

Corea B. Novelle pm-,  • 

_CR nE49  STArk or ARI4ORA county Attorney 
by. JA• FL. Stuart 

. ROlaleed - 

01.1011. 

vs_ 

ROY DANIkLa MORAGe  
Adult ProbiltIon'pepirtmeet 

marivewe Ceeoty . 15bertit's ortice 

P.D. -Haber  t A. Rrgr 
Defense C 	nil 

PRODATION - HU JAIL 

The State ix represented hy the ahnve -named deputy; 
rne defendant is present with coeneel abOVe NAtlyd, court 
Ru P w" e " 

The defendant is sdvised of the charge. the 
4  determination of guilt and is given aa Opportunity to spook. The court heel reviewed the Pre-Sreteeee Report, 

Devine found no legal caucus to delay, the Court 
enters the following judgment And eentenees 

IT JS THE auGmnNT of the Court that thy defendant Is guilty of the crime of .11sataviksesibay 

connittun on: Deceebe_g_  21, 1974  

In yiulatioo of ARS 

punienmeht ler this crime, - • — - - 

OADERve suspending iSpeeition of eemtenee and placing 
the deicedant on probation for a 	period or 	(9) TRUE commemeiny 	rebulkemiLJATT 	• under ths supervisit7;77Wr- thr Prehetion D.:par -Leant 01 this court. in ai:cerdaoce with the formal Judeosor and Order etiopending sentnnee and imposing toThs 
of proNa t 011 	g•-"ovgl ey the court. 

ems.. Ipip sl.sednace - PeDeATION - MO 
0Continuod on .omt page} 
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By Deputy 

• 	g. 

Thu loregcing inEtruiriant is a full. Ilfue an oarrect copy at 
the original on file ;n this office. 

Attcsi  1\71 VL -V--,  t 	19  K  
JLIC . Ti-4 i-,L , :\i ''',ini .14 of tric Supvilor Cowl of Ihe State al 
Arizona. in rIrr.:) Jot the County of ivlariccria. 
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IN THE SUPERIOR COURT OF THE STATE OF ARI7ONA 

IN AND FOR THE COUNTY OF MARICOPA 

• 

THE STATE OF ARIZONA, 	 ) 
) 

Plaintiff, 	) 
) 

V S. 
	 ) 

) 
ROY MORAGA. ) 

) 
) 
) 
) 

Defendant. 	) 
	 ) 

NO. CR 131275 

INFORMATION 

CT. I: AGGRAVATED ASSAULT, A CWiSS 
3 FELONY 

CT. II: SEXUAL ABUSE, A CLASS 5 - 
FELONY 

THE MARICOPA COUNTY ATTORNEY accuses ROY MORAGA, on this 24th 

day of January, 1983, charging that in Maricopa County, Arizona: 

ROY MORACA, on or about the 1st day of January, 1983, using 

a deadly weapon or dangerous instrument, to-wit: a knife, 

intentionally placed Pamala K. Morrison in reasonable apprehension 

of imminent physical injury, in violation of A.R.S. §S 

13 - 1 2 0 4 (A)(2),(B)r 13-1203(A)(2), 13-701, 13-702, 13-801 and 

13-604.01. 

COUNT II 

ROY MORAGA, on or about the 1st day of January, 1983, 

intentionally or knowingly engaged in sexual contact with Pamala 

K. Morrison, who was not his spouse and without the consent of Pamala 

K. MorriSOn in violation of A.R.S. SS 13 - 1404, 13 - 1401, 13 - 701, 

13-702, 13 -801 and 13 - 604.01. 

THOMAS E. COLLINS 
MARICCPA COUNTY ATTORNEY 

BY  Int 	ci/t,  
DEPUTY COUNTY ATTO NEY 

kb0. 4 mi■it  
STATE'S -v-
EXHPEIIT 

 

  

1624 



: 	 ■-") 

4.3er.,:erlf) Ami"  

VIV ■AtiLS 1 • 

IN THE SUPSRIOR  COURT OF THE STATE OF ARJZON_ 
IN AND FOR THE COUNTY OF MARICOPA 	 Dap*. 

STATE OF ARIZONA, 

V.S, 

CR - 131275 
NO 	  
PLEA AGREEMENT 

 

 

Defendant. 

Rol NORAGA, 
The State of Arizona and the defendant hereby agree to the following disposition of this case, 

Plea: The defendant agrees to plead guiltyalECICCUsr to 

ATTIPIED AGGRAVATED ASSAULT, a e1a9s 4 felony, pursuant to A.R.S. 13-1001, 

12Gh (A)t2),(1)) 1201iAlt21.7_701, 702 and 801 a non-dangerous felony. 

This is a [non]  dangerous offense under the criminal code. 

Terms:  On the following understandings. terms and conditions: 

I , The crime carres a presumptive sentence of  It 	years; a minimum sentence of 	2   years-, and a maximum sentence= 

of _5_ years. 

Probation Mt:Edia available. Restitution of economic Loss to the victim and waiver of extradi don or probation revocation 

pro* edures will be regitired. 
The maximum fine that can be imposed is  150,000  plus _37_ percent surcharge. Special conditions regarding sentence, 

[Kurile, or commutation imposed by statute (if any) are 	  

la 2,  The parties stipulate to the following additional terms: (These stipulations are subject to court approval at the time of 

senrenctng AS set forth in paragraph 5.j.  ,Rtn .t..P la-i1.1 not ..vitzg.r 	 NIT. Tr,I rrtntoraiento. TUC 

presumptive) Defendant snail not be sentenced to more than 4 year a D.C.C. No priors 

"will be alleged. 

3. The following charges are dismissed, ot if not yet filed, shall not be hrought agninsi the defendant

COUET 11, SEXUAL ALUSE, at timo of centencing. 

Le._a 
	

eBLA, 

3B95-038 F14-82 
	

Page I or 2 
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Date 

..STATE Cli sARIZONA 
	

) 
• 

v5. 
	 ) 	

SUPERIOR CCC - i-  NO. al 	131275  

ROT MURAL 
	

) 
	

J.P.COURT 	  

) 
Defendant 
	

) 
	

J.P. NO, 	  

) 

4, 	This agreement serves to amend the complaint or information, to charge the offense to which the defendant pleads, without 
the filing of any additional pleading. However, if the plea is rejected by the court or withdrawn by either party, or if the conviction 
is reversed upon an appeal by the defendant, the original charges and any charges that are dismissed by reason of this plea agreement 
ere automaticaliy reinstated. 

5. If the defendant is charged with a felony, he hereby waives and gives up his rights to a preliminary hearing or ether probable 
cause determination on the charges to which he pleads. The defendant agrees that this agreement shall not be binding on the State 
should the defendant be charged with or commit a crime between the time of this agreement and the time for sentencing in this 

cause: nor shall this agreement he binding on the State until the State confirms all representations made by the Defendant and his 
attorney, to-wit: 

In the ,event the court rejects the plea, or either the State or the defendant withdraws the plea, the defendant hereby wives and 
gives up his right to a preliminary hearing or other probable cause determination on the original charges 

6. Unless this plea is rejected by the court or withdrawn lay elther party, the defendant hereby waives and gives up any and all 

motions, defenses, objections, or requests which he has made or raised, or could assert hereafter, to the court's entry of judgment 
against him and imposition of a sentence upon him censistent with this agreement. Defendant further waives and gives up the right 
to appeal based upon any of the above. 

7. . If after accepting this agreement the court concludes that any of its provisions regarding the sentence or the term and con• 
ditions of probation are inappropriate, it can reject the plea, giving the state and the defendant each an opportunity to withdraw 
from the plea agreement. In case this plea agreement i5 withdrawn, all original charges will automatically be reinstated. The defen-
dant in such case waives and gives up his right to a probable cause determination on the original charge(s). 

8. Thc parties hereto fully and completely understand and agree that it is the court's Oozy to impose sentence upon the defendant 
and that any sentence either stipulated to or recommended herein in paragraph two is not binding upon the court, and that the 
court need not accept either the stipulation or recommendation but is bound only by the limits set forth in paragraph one rand the 

applicable statutes. 

9. This plea bargain agreement in no way affects a civil vehicle forfeiture proceeding pursuant to A.R.S. Sec. 36-1041 -through 

Sec. 06-11048 or A.R.S. Sec. 32-1993, if applicable, or other types of forfeitures pursuant to A.R.S. Sec. 13-106. 

I have read and understand the provisions of pages one and two of this agreement. I have discussed the case and my constitutional 

rights with my lawyer. I understand that by pleading guilty I will he waiving and giving 41 my right to a determination of probable 
cause, to a trial by jury, to confront, cross-examine, compel the attendance of witnesses, to present evidence in my behalf, my right 

to remain silent, my privilege egMnSt self-incrimination and presumption of innocence. I agree to enter my plea as indicated above 
on the terms and conditions set forth herein. I fully understand that if, as part of this plea bargain, I am granted probation by the 

court, the terms and conditions thereof are subject to modification at any time during the period of probation. I understand that if 
I violate any of the written conditions of my probation, my probation may be terminated end I can be sentenced to any term or 
terms stated above in paragraph one, without limitation. 

• _ 	. 

I have personally and voluntarily placed my initials in each of the above boxes and signed the signature line below to indicate I read 
and approved all of the,previous paragraphs in this agreement, both individually and as a total binding agreement, 

Date Defendant 	 

  

I have discussed this case with my client in detail and advised him of his constitutional rights and all possible defenses. I believe 
that the plea and disposition set forth herein are appropriate under the facts of this ease. I concur in the entry of the plea as 
indicated above and on the terms and conditions set forth herein. 

Defense  

I have reviewed this matter and concur that the plea and disposition set forth herein are appropriate and are in the interests 
of justice. 

Date 
	 3/22/63 

	

Prosecutor 

2400-224 	 Pawl 2 col 2 
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a class  4 	felonygnialloommigfttioncatkint; dIANNOUDaVnOndangerous 
NNNMXXXIX4/nonrepetitive offense in violation of A.R.S. 13-1001, 
1204(A)(2)(B), 1203(A)(2), 701, 702 & 801 

committed on 	Jan. 1, 1983 
and 

   

    

OF 7 ICE DISIRIBUTION 
APP141.5 

BONDS ;;Ei uND 

IN THE SUPERIOR COURT FORFE-iruE 

Ch.a.4%. GE OF VENUE. 

iu ,tY 

;E M AN DS 
11AL 

MARICOPA COUNTY, STATE OF ARIZONA SC- 61E4'40NC* 

32-L 	April 14, 1983  Hon. Cecil 13-...4att'erson, Jr. 

    

vrvIAN KRINGLE, 
m. d. Vega 

Cie. 6. • 
Deputy 

L: E 

 

JUDLiE .DE COMMISSIONI 

 

         

=R 131275 STATE OF ARIZONA, County Attorney 
*By: Herb Williams 

Tom Hall for M, Terribile, Pt 
Adult Probation Department 
• 

 

vs. 

ROY MORAGA 

PLEA AGREEMENT/CHANGE OF PLEA 

10:00 a.m. 

The State is represented by above named counsel; defendant 
is present with above-named counsel. 

Court Reporter Frances Turman is present. 

  

Executed plea agreement is presented to the Court and filed 
herein. 

State's motion to dismiss  with allegation of prior 
convictions 	 is as reflected in the plea 

agreement. 

Defendant states true name is as noted on the agreement. 

Defendant states to the Court a desire to enter a plea of 
GuiltyMiggiiggni to the crime(X) of Attempted Aggravated Assault 

a class 	 felony/misdemeanor/undesignated; dangerous/nondangerous 
repetitive/nonrepetitive offense in violation of A.R.S. 

committed on 

PLEA AGREEMENT 
(CONTINUED} 	  

0.1 
L.. 

:••• 

1.061A j 
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IN THE SUPERIOR COURT 
Of , 

MARICOPA COUNTY, STATE OF ARIZONA 

32-1, 	April 14, 1983 	Hon. Cecil B. Patterson, Jr.  
-DATE 	 1LJDOE OD COMPAISSIQI-4(ii 

VIVIAN KRINGLE, 
m. a. Vega 

O FF ICE C ISIRIBUTION 

A P.7 £41.5 

5 orios 	EFUNO 
!0.7FEOU'I 

. CHANCE OF VI. `41,; E 

_!-L.W1• 	FS 

,--cr.v.,1JAGS 

SEIVEINCIt, G 

- 

CR 131275 	STATE vs. Moraga 	 (CONTINUED) 

The following prior felony convictions were alleged and 
pled to: 

1.  none 

  

    

a class 
in 

2.  
a class 

in 

nondangerous/dangerous felony convicted, on 

 

nondangerousidangerous felony convicted on 

The Court advises the defendant as to the range of possible 
sentences for the offense, including whether or not probation is 
available and any other conditions imposed by statutes, including 
special requirements for probation, if available. The Court further 
advises the defendant as to all constitutional rights waived by the 
plea agreement. 

Upon inquiry, the Court finds the defendant desires to forgo 
the constitutional rights; that the plea of 

(XX) Guilty is made knowingly, intelligently and voluntarily, 
not the result of force, threats, or promises; that there is a 
factual basis for the plea; and that the defendant understands the 
range of sentences and other penalties available. 

( ) No Contest is made knowingly, intelligently, and volun-
tarily, not the result of force, threats or promises; that there is 
a factual basis for the plea of No Contest; that due consideration 
to the views of the parties and best interests of the public in the 
effective administration of justice requires the acceptance of the 

1,---] 	 plea that the defendant understands the range of sentences and 
Z 	 Co 	other penalties available. 

r.:7;ti 

The defendant enters a plea of Guilty/ . — - The plea of the defendant of Guilty/ 	to the crime4N) 0_ 
er 	of Aggravated Assault 

FQM4.) 	

(CONTINUED)........ 
PLEA AGREEMENT 
	

PcDger 

- 
,,- 	e a claas 4 	felon 1041H4NRRNFINXiMMARA*SHRW ; WMMenstms/nondangerou e - 
, -61 	 nonrepetitive offense in violation of A.R.S. 13-1001, 1204 

M ?.._. 1. ., m 	-275-Iggagiaccepted and entered of record. 
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OF- ICE 005fRialiTION 
A pPEALS 

AONDS 	REF{AND 

ORkEITURE 

CHANGE OF IdENsif 

juRY FErs 

cmo,Nn5 
'ANT ENCING 

IN THE SUPERIOR COURT 
OF 	• 

MARICOPA COUNTY, STATE OF ARIZONA 

32-1, 	April 14, 1983 
OW1 
	

DAIL JuDG5.010QC,Jmmis.scr4Eve 

Hon. Cecil B. 15  atterson,Jr. 
VIVIAN KRINGLE, 
m. d. Vega 

Clerk 
10eTWIN' 

CR131275 	STATE vs. Moraga 	 (CONT.) 

ORDERED setting time for am-cleTrtimmnr -o-e—pdmm'Amtry of judgment 
of guilt 	and sentencing on 	May 16, 1983 	 at 	9:00 a.ne 
before Judge  Cecil B. Pattersop_, jr.  - 

ORDERED that a presentence investigation and reportACEEEKbe 
made and that defendant, if not in custody, shall im7Rediately report 
to the Adult Probation Department. 

ORDERED that any motion to dismiss Yill be deemed submitted to 
the time of sentencing_ 

ORDERED affirming prior mogitxemtrelease orders. 

	

ORDERED vacating the trial date of 	of this date. 
and- 	Lr1-cTtruf 	  

FILED: Plea Agreement. 

; ISSUED: Reclnest for presentence report (green slin). 

10:09 a.m. Matter concludes. 

Ci.;.NTEE 
cOniM .13 17 

APR 18 190 	
Pocke 

eocassecil  APR 19 1.983 
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r: 
) 7  IN THE SUPERIOR COURT 

OF 

MARICOPA COUNTY, STATE OF ARIZONA 

32-L 	May 23, 1983 Hon. Cecil E. Patterson, Jr. 
VNIAN KRINGLE, 

 

     

Ord k • 
Deputy 

 

17,k1E 

   

 

21JC•Ge OR COMNASONEIS 

        

County Attorney 
• By: Fred Newton for 

Herb Williams 

Mary Wisdom for M, Terribile,PD 

Criminal Judgments-Clerk's Offi 
• 

Dept. of Corrections 

MCSO 

CR 131275 
	

STATE OF ARIZONA, 

vs. 

ROY DANIEL MORAGA 

APO 
• 

SENTENCE-IMPRISONMENT-DEPARTMENT OF CORRECTIONS  

935 a.m. 

The State is represented by the above-named counsel; the 
defendant is present with above-named counsel. 

Court Reporter  Frances Turman, 	 is present. 

The defendant is advised of the charge, the determination of 
guilt and is given an opportunity to speak. 

Having found no legal cause to delay rendition of judgment 
and pronouncement of sentence, the Court enters the following judg-
ment and sentence; 

IT IS THE JUDGMENT of the Court that the defendant is guilty 
of the crime of Count I: Attempted Aggravated Assault 

a Class 	4 	felony, YdailliN=LYN/nondangerous Xtintfoprelairwo 
nonrepetitive Uffense, in violation of A.R.S. 13-1001, 1204(A)(2), 
& (S), 1203, 701, 702 and 801 committed on Jan 1. 1983  

and 

a Class 

 

felony, dangerous/n6ndangerous, repetitiV-6 

  

 

nonrepetitive offense, in violation of A.R.S. 

   

 

committed on 

 

Faim 43 •7 

..4...L.t!A UT 	L:el_ 

SENTENCE-IMPRISONMENT-60C". •'1- 12:--nr • MI-JTJ4CUNTINUED) 	 /3 
Page 	  

 

MAY ;2-Y 1983 

RT14cessca: MAY 02,5'1983 
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:JIMA U COMMISSION E 

IN THE SUPERIOR COURT 
OF 

MARICOPA COUNTY, STATE OF ARIZONA 

32-1, 	May 23, 1983 
IRA 

 

IL 

CR 131275 STATE vs. Moraga 

Clerk - 
Clvrakir.r 

(CONTINUED) 

Hon. Cecil B. Patterson, Jr. 
VIVIAN KRINGLE, 

m. d. Vega 

The defendant was also found to have been previously 
convicted of the following felonies: 

1.  

a Class 

in 

2.  
a Class 

in 

none 

felony, nondangerous/dangerous convicted on 	  

felony, nondangerous/dangerous convicted on 

Upon consideration of all the facts, law and circumstances 
relevant here, the Court finds that suspension of sentence and a 
_term of probation are not appropriate and that a sentence of incar-
ceration with the Arizona Department of Corrections is appropriate. 
The Court further finds that there are circumstances sufficiently 
substantial to call for a (AMA Presumptive/M4=NNAMMIXXIMUNXNA 
term. These circumstances are as stated by the Court on the record. 

As punishment for this/ XIMB* crime(
As to Count It 
IT IS ORDERED that the defendant is committed to the Arizona 

Department of Corrections for a term of imprisonment for  FOUR (4)  
years; which is the Presumptive/2409=7=034WASOLVOIXterm to date 
from May 2_,,.19113 	and defendant is to be given credit for 

56 	 days served prior to sentencing. 

As to 	  
IT IS ORDERED that the defendant ii-ZOREitted to the Arizona 

Department of Corrections for a term of imprisonment for 
years; which is the Presumptive/Aggravated/Mitigated term to date 
from 	 and defendant is to be given credit for 
	 days served prior to sentencing. 

FOM 43 12 
TI- IL CLIURT 

SENTENCE-IMPRISONMEgt-iitraT.BUTIOn CENTErt 

MAY,2Y 1983(C ONTINUED) 

MAY Af 1993 

Febge 
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STATE OF ARIZONA 
55- 

County of Maricopa 

I, JUDITH ALLEN, Clerk of the Superior Court of Arizona, in 

Maricopa County. hereby certify that I have compared the foregoing 

copies with the originals on file in this office. 
Filed Jan. 24,1983 
Filed Apr. 14,1983 
Dated Apr. 14,1983 
Dated May 23,1983 

in the above entitled 
	

CR-131275 	 and that same 

are true copies of the originals, and 9,f -'6:,,w,ho1e thereof. 
"rc,  

--. 	--0,,r-a--• 	'-'... -c"--  WITNESS my hand and the seal of.L.-2.0-ek-ourt',-;,..thx-4_30th 	day  

of May--  990  
1 	

.-7- 

_ ....I.- 	 ::-....7. _........._,_  
JUDITH A:MIEN, Clerk of :::t1i-01.-  Superior Court 

1g.  
0.-  A 

IBM-Cula FI1-37 

In  
Plea Agreement 	  
Minute Entry 	  
Minute Entry 	  
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OHFICE U151M112111110N 
APPEALS 

BONICS 	.wE., UNIII 

FORFECLZ( 

r..HAnzi,E 0- v i. N LIE 

JURY frE ES 

4; MAN 45 
SENT ErsIC ■ rvc, 1 

U 

IN THE SUPERIOR COURT 
OF 

MARICOPA COUNTY, STATE OF ARIZONA 

9:39 a.m. Hearing concludes. 

DGE OF RIOR COUP. 

	

32-L 	May 23, 1963 Hon. Cecil B. Patterson, Jr. 

	

D.V 
	

OhIL 
	

APIDCE .01/ COmmiSSCitiEu  VIVIAN KRINGLE, 
M. D. Vega 

Clerk - 
Deputy 

CR 131275 'STATE vs. Moraga 
	

(CONTINUED) 	 

The defendant is advised concerning rights of appeal and 
written notice of those rights is provided. 

ORDERED exonerating any bond. 

ORDERED granting motion to dismiss Count II 

ORDERED authorizing the Sheriff of Maricopa County to deliver 
defendant to the custody of the Arizona Department of Corrections 
and authorizing the Department of Corrections to carry out the term 
of imprisonment set forth herein. 

ORDERED that the Clerk shall remit to the Department of 
Corrections a copy of this order, plus all pre-sentence reports, 
probation violation reports, medical and psychological reports 
relating to the defendant and involving this cause. 

FILED: Notice of Rights of Appeal, signed by the defendant. 

ISSUED: Order of Confinement. 

rnif; 

I- 011M 43 M'iA(L OJ1 O1 CEP.4"; 

SENTENCE - IMPRTSONMENT -DOC
M
A
Y 2( 1983 

Rcceivedz 

Ezcce,ssedl MAY AD1983 

PQge 	  

1633 



ROSE MOFFORD 
GCVEANCR SAtvlUEL.A.LEW!S 

DREQ1C. 

MAR Qe '90 13:32 DOC OFFENDER SERVICE 

cikrizattu jaellartmertt xri Cirrgrtions 
1601 WEST JEFFERSON 

PHOENIX, ARIZONA BSCO7 
542-55,18 

OEUmnFP SFRVICES 
FACSIM/LE TRANSMISsiarr COVER SHEET 

Date: 141A46/1 5/)  

To: 	Ce...mick 	 Droig,(C 	1-00/11 

Attn: L 77 	6 tAide. 	L19 pyi e 

No. of Pages (Excluding Cover Sheet) 

Should any pages need to be re-transmitted. 
please call us ASAP at (602) 5412- 5556 

Contact Per on 

Exte ns ion 

bob tn,aogr-z_.- 
Acin,,A.6404. r 	/4561,57;1A-,  r—EZ 

Our Fax Numb.or 
..EX12.F.42.,...1 A 25Z. 

IN THE SUPERIOR COURT 
OF 

MARJCOPA COUNTY, STATE OF ARIZONA 

OFF E DIST RI BU T ION 
IppEms 

ION:A ;EfuND 

ViNQE 

wIhe..s.r.ros 

;A- 1,J TEN( riNG._ 

32-L 	May 23, 1983 
	

Hon. CeCil B. Patterson, 

1634 



SENTENCE-IMPRISONMENT-DOC ' 	itcCONTINUED) 	 
2;9 1383 

:;;AY As-.  1383 

• Rao 

Extended Page 	1. 1 
; 

	

0An 	 jMII 	 VIVIAN KRINGLE, 06 

County AttOrney 
• By; Fred Newton for 

Herb Williams 

•=11101212.=1==11.  

R 131275 	STATE OF ARIZONA, 

VS. 

ROY DANIEL MORAGA 
AE17PFT 

MAY 3 1 1983 

ARJZONA STATE 
CF CORRECTIONS 

MORO SEOTJON 

ry Wisdom for M, Terribile, 

Criminal Judgments-Clerk's 0_ 

Dept. et Corrections 

McS0 

APO 

SENTENCE-IMPRISONMENT-DEPARTMENT OP CORRECTIONS  
935 a.m. 

The State is represented by the above-named counsel; the 
defendant is present with above-named counsel. 

Court Reporter Frances Turman, 	 is present. 

The defendant is advised of the charge, the determination DE 
quilt and is given an opportuaity to speak. 

Having found no legal cause to delay rendition of judgment 
and pronouncement of sentence, the Court enters the following judg-
ment and sentence: 

' 	IT IS THE JUDGMENT of the Court that the defendant is guilt' 
of the cr.i.me of Count I: Attempted Aggravated Assault 

	

%* 	rri-c7miangerous 35555035W--  
non repet raiE7Ef f en s e , in violation of A.R.S. 13-1001, 1204(A)(2), 

	

(R), 1203, 701, 702 and 801 	 committed on Jan 1, 19a)  
and 

 
 

WI.•••■■■1 

 
  

 

 
 

 
  

 

 
 

 

 
  

a ass 	 e ony, angerousinondangerous, repetitive 
nonrepetxrsve offense, in violation of A.R.S. 

committed on 
Mii111111.-" • 
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P.2 
OFFICE Cti$TRititON 

APPEALS 	
_....__.. 

gChICS 	;wEtt. , Nti 

FoREE'rLdwE 

7.,AN.C.E CH; ,.ENti.t. 	 _. 
,..div esEs 

REPAAPICIS 

SireENONG 

MAR 0E1 '90 13:S3 DCIC OFtFENDER SERVICE 

' 

IN THE SUPERIOR COURT 
OP 

MARICOTA. COUNTY, STATE OF ARIZONA 

32-1, 	May 23, 1983 Bon. Cecil B. Patterson, Jr. VIVIAN KIRINGLE, 

 

NEK.A14..0m mOiraiTin 

 
 

 

 
 

.11:1.111■■• 	  

	

CR 131275 STATE VB. Moraga 
	 (CONTINUED1.. 

The defendant was also found to have been previously 
convicted of the following felonies; 

none 

	

•••••■•■=i.M,  	..1■•••••■•■•■••■•■ •••• •■■•••••■■••Pq 

a Class 
	felony, nondangerousidangerous convicted on 	 

■I• 

in 

a Class 
2. Y■N••••• •••••••••• ■•--  

felony, nondanerous/dangerous convicted on 

 
 

in Wagial•d•■■ 

Upon consideration of all the facts, law and circumstances 
relevant here, the Court finds that suspension of sentence and a 
term of probation are not appropriate and that a sentence of incar- 

ceration with the Arizona Department of Corrections is appropriate. 
The Court further finds that there are circumst ances sufficiently 
substantial to call for a WS Presumptive/11002=MAXMItigall1g 
term. These circumstances are as stated by the Court on the reconl 

As punishment for this/XIMIA crime(113 
As  to  Count I; 
IT IS ORDERED that 	 Arixon 

Department of Corrections for a term of imprisonment for  FOUR (4)  

years1 which ia the Presumptive/MCCOMMUMZIMILtelbCterm to date 
from May 23, 1983  and defendant is to be given credit for 

56 	' days 60E70 prior to sentencing. 

AS to 	  
IT IS ORDERED that tho-Tagazit is committerto the Arizona 

Department of Corrections for a term of imprisonment for 	 
years; which is the Presumptive/Aggravated/mitigated term to date 
from ■ 	 and defendant is to be given credit for 

days served prior to sentencing. 

n=m1=11•11411.P...=-= 

•■•••••■■•••■=ia i 	 

1 4P,14 o3 
COLT 

SENTENCE-IMPRISONMENZ-bdar::E l iTlort CENTEP 
MAY 	1983(CONTINUED) 

• •• 

MAY ,i2,6(1983 
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-. 	 OFF 	SIIJTION 

i00.05 ;irs.048 

40gIt ion 

,..,INtot 

VI+ ;iE5  
qtAAALNICIS..  

5!NrtNciNG 

9:39 a.m. Hearing concludes. 

kef' 
Zed: 	 

Yuctf IF -"stilittroa c 

MAR .1214.  "93 13: 83 DOC OFFENDER SERVICE 

1144 THE SUPERIOR OCKIIICT 
O F 

MARICOPA COUNTY, STATE OF ARIZONA 

32-1. 	May 23, 1993 
	

son. Cecil B. Patterson, Jr, 
— 

 

  

V1V IAN R I NIGLE, cid* 
D. Vega EP-- 

DATE- 

 

ra., 	I 4 .L4Mrnia.ipti.ii. 

CR 131275 STATE vs. Moraga 
	

(CONTINUED) 	 

The defendant is advised concernini rights of appeal and 
written notice of those rights is provide d. 

ORDERED exonerating any bond. 

ORDERED granting motion to dismiss Count XI 

ORDERED authorizing the Sheriff of Maricopa County to delive 
defendant to the custody of the Arizona Department of Corrections 
and authorizing the Department of CorreCtions to carry out the ter: 
of imprisonment set forth herein. 

ORDERED that the Clerk shall remit Co the Department of 
Corrections a copy of this order, plus all pre-sentence reports, 
probation violation reports, medical and psychological reports 
relating to the defendant and involving this cause. 

FILED: Notice of Rights of Appeal, signed by the defendant:. 

ISSUED: Order of Confinement, 

imrsa=mp 

 

 

.6.6=Vialscgalas 

 

cet 
sENTENc-zmnusomitift=35 -66 –J  

'4Y .. 4. ..19  

MAY 	1983 

 

1.0.11m 	1.7 

 

'P&P 
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The foreKoing Minute Entry is a full, true and correct copy of the origtnaf Onler on file in this office. 

Attest 	 MAY  2 5 1983  
VMAN KRINGLE, Clerk of the Superior Court of the State of Aracra, in and for the kunty  of Marioope. 

Deputy 

331A635 831N3340 	trE;ET gbi ee b644 17'8 
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Clerk, Superior Court 

.lnithe Superior Court of Yavapai County 
STATE OF ARIZONA 

STATE OF ARIZONA, 
County of Yavapai 

I, ETHEL BOUTON, Clerk of the Superior Court of Yavapai County, State of Arizona, do hereby certify 

and attest the foregoing to be a full, true and correct copy of the 	Inn; otment; Pl ea Agreement; and  

Dona vs. Roy Daniels Moraga ,  Case No. 12891 

as the same appear 

 

of record in my office. 

 

IN WITNESS WHEREOF, I have hereunto 

Bet my hand and affixed the Seal of said Superior 

Court at Prescott, this  10th day of 

May 	 , A. D., 19 90 
ETHS. BOUTON 
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SUPERIOR COUR f OP ARIZONA 

cril) 
FILiD 

CYClock, 	M 

JUN 6 1988 

L 13GUTOR. Clerk / 

YAMPA! COUNEY 

!TEX° I f, AZ 

   

June 6, 198B  JAMES B. SULT Mary SLaughter 
Deputy Div 

 

Date f udge-or- Cetwitis-siOner 

NO. 	12891 

 

 

 
 

51AI E 01 ARIZONA 

VS 

ROY DANIELS MOEAGA 

(=minty Alton -ley 

By: 	Julia Stoner 

Wi  
Defense Counsel 

DAIE OF BIR11 	1/27452 

5EINIIENCE OF PRORMION 

10 ; 30 	a.rolti.444, lite State is represented by the above named Deputy County At- 

torney; the Defendant is present with ,counsel named above. 

Court Reporter  Sandra K Markham 	it present. 

-lire Defendant Is advised of the charge, the `determination of girth and is given the opportunity 

to speak. 

Pursuant to A.R.S. Section 13-607, the Court finds as Wows: 

LJ 	WAIVER OF COUNSEL 1he Defendant knuwingly, iodeltigently, and voluntaitly waived his light 

to be represented by counsel after being advised of the right to be represented by counsel in-

cluding the right lo have counsel appointed tree of charge lithe Defendant is Indigent. 

WAIVER Or WRY ERIAL flie Delendant knowingly. intelligently, and voluntar ily waived his tight 

to a trial by hay after having been advised of lois light Co same. the determination ut guilt was 

basest upon a trial to the Court. 

WAIVER. Of -1111AL floe Defendant knowingly, intelligently. and Yehrritatily waived his 001 lo a 

trial with or wilhoul a buy, his right to confoont and a oss exagnine witnesses. his i iglii tor testify or 

remain silent arid his right to present evideme anti call his own witnesses alter baving been ad-

vised of these rights. the determination of guilt was based, upon a plea of goillyfoo-cm+it.e.st. 

JURY VERDICT The determination of guilt was based upon a Yeldidci i Wi ld ly idler a Julle WM-

(Coni Mitred) 	 Page 	1  
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4 

3 	 June 6, 1908 

 

JAMES B. SULT Mary Slaughter 

      

Div 	 Daie 
	

lo$igetor-C-rairtu-165-it-mrer 	 Divoty 

No. 	12891 

51-AIE V5. 	ROY DANIELS MORAGA 

flaying found no legal cause to delay rendition of judgment and pronouncemeni ci sellience, the 

Cridnii eiders ilie following judgment and sentence, 

IT IS TI1E JUDGMENT or TI IF COUR r lhai lite Defendant is guilty of the aline of 

Third Degree Burglary  

a Class 	4 	 felonyieuitileaxeciantimith3sigirailtdc noridangerous and nonrepetitive offensv, in viola- 
13-701 13-702, 13-801 

iion of &RS 13-1506  13-1501 1  commiited on 	January 10 1988 

and 

a Class 	  felonyienisdemeanoriondusignaled, nondangerutis and nonrepelilive offense, in 

violai ion of A,R.S. 

commiiiied on 

and 

a CLiss 

 

felorty/misdenieanoriundesignated, nondangerims and ncinrepetitive offensv, in viola- 

  

(inn iii A..R.S. 

cominitled on 

and  

a Class 

violation of A.R.S. 

felony/misdemeanorjondesignated, norillangerous and nonrepeiitive offen5e, hi 

commitled oil 

and 

a Class 	 felitityjmisdemeanoriundesIgnated, nondancerous and nonrepeililve offensP, In viola- 

lino of A.R.5. 

committed on 

(Continued) 	 Pare 	2 
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3 	 June 6, 1908 	 Mary $laughter 

Div 	 'Dale 

No. 	128_R1 

STATE VS. 	ROY DANIELS MORAGA 

fudge -or-Gem 	tiler 	 Deputy 

 
 

  

Upon consideration of the offense, and the facts, law and circumstances involved in this case, the 

C I finds dial the Defendant ls eligible fur probation. The specific reasons fur the granting of 

probation are slated by the Court on the record. 

The Court further finds that the term of prohatfon should include incarceration in the Counly Jail 

as a term and condition of probation. 

"the Court further finds that the term of probation should include Imprisonment In the custody of 

the Arizona Department of Corrections as a term of probation. 

As punishment for this/ these critne(s), 

IT IS ORDERED suspending imposition of sentence and placing the Defendant on probation for a 

period of 	4 years 	commencing 	June 6 1988  

under the supervision uf die Adult Probation Department of this Court, in accordance with the for-

mal Judgment and Order suspending sentence and imposing terms of probation signed by the 

Court. 

As a condition of probation, 

IT IS ORDERED that the Detentioni be incarcerated In the yavapai County hail for a period of 

commencing 

 

with credit lor 

 

clays served. 

 
 

 

 
 

  

 

iris ORDERED that the Defendant be conintilted to the Arizona Department of Corrections for a 

term of implisimmeni fur a period of 	  

coinmencing 	  

 
 

 
  

 
 

 
  

IT IS ORDERED that the Defendant pay a monthly probation services fee to the Clerk of the Sive-

dor Court of Yavapai Courtly al a I ate Of S  30.  00 
	 commencing on 

July 1 , 1988 	and due on the 	1st 	day of each tuonth thereafter during the 

term of prulnaiion. 

(Continued) 
	

Page 	3  
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3 
	

June 6, 1988  

	

Div 
	

Date 

No,. 	1 2 8 9 1 

STATE VS, 	ROY DANIELS MORAGA 

JAMES B. SOLT 
Judge Of -Gtititilti SSiOltet- 

Mary S1au91ter 
Deputy 

RESTITUTION 

ORDERED Ihat the defendant shall make and pay restitution to the victim of this crime, for the 

victim's economic loss, through the Clerk of the Superior Court of Yavapai County in the total amount of 

$  647.40 to James Strauss, Jerome L  Arizona  86331  

XIKtxxxxxxxxcxxxxxxxxxxxxxxxzin  regular monthly payments of 

$  53. 95  commencing  August 1, 1988  and on the  1st  day of each month 

thereafter until paid in full, 

six months fallowing release from custody or in regular monthly payments of 

- $ commencing and on the day of each month 

thereafter until paid in full or as ordered by the Board of Pardons and Paroles pursuant to A,R,S. Section 31-412, 

whichever date first occurs, Any order entered by the Board pursuant to A.R.S. Section 31-412 shall be trans-

mitted to the Clerk of the Superior Court of Yayapai County. 

REIMBURSEMENT 

ORDERED that the defendant shall make and pay reimbursement through the Clerk of the Stipen-

or Court of Yavapai County for the reasons staled on the record and in the forms and conditions of probation, 

in the total amount of $ 

payments of $ 	 

day of each month thereafter until paid in full. 

fINE 

on or before 
	 or in regular monthly 

each month beginning on 
	 and on the 

i x 	I ORDERED that the defendant shall pay a fine to the Clerk of the Superior Court of Yavapai County 

in the amount of S —0— 	  which equals $ —0— 	 plus a surcharge of 

$ 	— 0 — 	 and $100.00     is designated as restitution to he paid in 

Ectim Compensation 
Fund 

said fine and surcharge to he paid 

 

no or before  September 1. 198 F  xecirpricigthxxottoilitmmtpunxilsxkx 

   

txxxxxxxxxxx xxxxx)rxureelonuinzxxxxxx xxxxxxxxxxxorkmxtbxxxxxxxxxxxdapcskttaanaumtbt 

MO 15zt1ki :171 x kik 

six months following release from custody or in regular monthly payments of 

commencing 

 

and on the 

 

day of each month 

    

thereafter until paid in WI or as ordered by the Board of Pardons and Paroles pursuant to A.R.S. Section 31-412, 

whichever date first occurs. Any order entered by the Board pursuant to A.R.S. Section 31-412 shall be trans-

mitted to the Clerk of the Superior Court of Yavapai County. 

(Continued) 	 rage 
	4 
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3_ 	 June 	19_88 
	 JAMES B. SUIT 

	
Mary Slaughter 

Div 	 Date 
	

JudgeeF-C-0114P+IiiSientilef• 	 Deputy 

No, 	12891  

SIAIEVS. 	ROY DANIELS MORPLCA 

I he +,vrilten terms and canditioni of probation are handed to the Defendant for explanation, ac-

ceptance, and signature. Defeo(lairi agrees to the slated waiver of right of extradition. lhe Defendant Is advised 

concerning the consequences crf failure to abide by the conditions of probation. 

1 he Defendant is advised concerning rights of appeal and written notice of those rights is provided. 

ITX-1 	ORDER granting lite State's Motion lo Disini55 	Counts II and. III of the 

Indictment harein. 

1_ 	I 

	I 

1 	) 

1  x 	I 

ORDERED remanding Defendant to the custody of the Sheriff of Yavapai County and authorizing 

the Sheriff to carry out the condition of incarceration and probation.. 

ORDERED authorizing the Sheriff of Yavapai County to transport the Defendant to the Arizona 

Department of Corrections and authorizing the Department of Corrections lo carry out the condi-

tion of imprisonment on probation, 

ISSUED: Order of Confinement 

ORDERED that the Defendant he released from custody as to this cause only. 

ISSUED: Order of Release 

ORDERED that the Clerk of the Superior Court remit to the Department of Corrections a copy of 

this Order, plus all pre - sentence reports, probation violation reports, medical and psvchological re-

ports relating to the Defendant and involving this cause. 

ORDERED exonerating any bond. 

MID: Conditions of Probation and Notice of Ffinht to Appeal, both signed by the Defendant and 

copies provided to the Defendant. 

Let the record reflect that the Defendant's fingerprint is permanently affixed to this sentencIng or-

der in open Court. 

Page 



IN THE SUPERIOR 	COURT OF THE STATE OF ARIZONA 

IN AND FOR 'THE COUNTY OF TAVAPAI 

State of Arizona 
	

No  12891 

VS. 	 Division 	3  

ROY DANIELS NORAGA, 
	 Defendant 

	
PLEA AGREEMENT 

The State of Arizona and the defendant hereby agree to the following disposition at this case: 
Plea: The defendant agrees to plead guiltyheinkiliteRKto: 

Count T, as alleged in the Indictment.  

This is a non dangerous offense under the criminal code. 

Terms: On the following understandings, terms and conditions: 

0 1_ The crime carries a presumptive sentence of  four (4) 	years; a minimum sentence of 
two (2) 	years and a maximum sentence of f i"  ( 5 ) 	years. 
Probation leitalentavailable. Restitution of economic loss to the victim will be required. 

The maximum fine that can be imposed is  $1 5 0 . 000 . 00  	plus  37 %  
percent surcharge. Special conditions regarding sentence, parole or commutation imposed by statute (if any) are 
none. 

0 Z The parties stipulate to the following additional terms: (These stipulations are subject to court approval at the 

time of sentencing as set ferth in paragraph 11) Defendant will pay a $100 assessmeet-to  the__ . 

Victim' s Compense.O.on _Fund. gestitot .ion_btill be paid in_the.. amount of $547.40 to 

Betty's Ore souse- 

0 3, The following charges are dismissed, or if not yet filed, shall not be brought against the defendant 
Counts II and III of the Indictmellt. State will not allege any prior convictions. 

0 4. This agreement, unless rejected or withdrawn, or reversed upon appeal by defendant, serves to amend the 
complaint, indictment, or information, to charge the offense to which the defendant pleads, without the filing of 
any additional pleading. if the plea is rejected or withdrawn, or if the conviction is reversed upon an appeal by the 

• 

	

	 defendant, the original charges and any charges that are dismissed by reason of this plea agreement are 
automatically reinstated. 

5. if the defendant is charged with a felony, he hereby waives and gives up his rights to a preliminary hearing or 
other probable cause determination on the charges to which he pleads. The defendant agrees that this agreement 
shall not be binding on the State should the defendant be charged with or commit a-crime between the time of this 
agreement and the time for sentencing in this cause; nor shall this agreement be binding on the State until the State 
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f_ 	 Ce7 ,49 	24/ 
-3//.s7e2  buperior Court of ari3baa 	9.;/5- 

A), 5_ 
Pabapai Countp 

State of Ari10412, 

VS. 

ROY DANIELS MOKAGA 

Defendant(5). 

Superior Court No 	  

Grand Jury No, 	ho -1C1 -  6cA4_  

Division 	  

INDICTMENT 

	

(FELONY) 	(MISDE1/01324:02) 

The grand jurors of Yavapai County, Arizona, accuse 

charging that in 
	

Hpppr Vorflo 
Precinct, Yavapai County, State of Arizona: 

COUNT  I 

nil or about January 10, 1938, ROY DANIELS MORAGA, 
with intent to commit a theft or a felony therein, 
entered or remalned unlawfully in or on thc2 
non-residential structure of James Straus doinq 
huAiness as Betty's Ore House, located at 309 Main 

Jerome, Az, in violation of A.R.S. 	13-1506, 
13-1501, 13-70/, 13-702 and 13-M01, 

COUNT  II 

On or about January 10, 1988, ROY DANIELS MORAGA, 
knowinqiy controlled property of James 	Straus, 
tc-wit: 	cigarettes and currency, of a value pf 
$100,00 or mere but less than $250.00, with the 
intent to deprive James Straus of such property in 
violation of A.P.S. §§ 13-1602, 13-1801, 13-701, 
13-702 and 13-1301. 

**SEE ADDITIONAL CHARGE ON NEXT PAGE** 
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CHARLES R. HASTINGS 
Yarapai County Attorney 

THOMAS B. LINDBER.G 

Deputy County Attorney 

January 21. lq  
Dated 

By 
(Foreman writes NA True Sir) 

Foreman of the Grand Jury 

I 

COUNT III. 

On or about January 10, 1988, ROY DANIELS MONACA, 
fecklessly defaced or damaged property, to-wit! 
ventilation fan, door, window, and ca} reginter, of 
James Straus, causing damge in an amount of more 
rhan $100.00 but less than $1500.00 in violation of 
A.R.S. §§ 13-1602, 13-1601, 13-701, 13-702 and 
13-801. 

• 
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' 	STATEOFARUONA 

COUNi IF 	 YAVAPAI 	ADULTPAWATIOts, PARTMENT 

PRORATION OFFICER  NANU L. SPIRT(IGS 	PROBATION NO. 	1289 1  
INTERVIEW DATE! 	MARCH 22, 1930 

NAME_ 

RESI.DENCE _P.O. BOX 1Q75 CLARIcDAJJEJ  AZ.. 

25 9 1  
PHONE  634-3089 	MESS. PHONE 	  

AKA/MAIDEN _'=_ta 
1.0. NARKS 
	 rr 

EMPLOYE A/ADDRESS/PHONE _UNEMPLoyEn  

occurATIort _GROUND mA TNT . 	EDUCATION 	  

MARITAL STATUs  D 	RELIclicad  CATH  CHILCIEH 	  

RACE-15.2..L.MSEX 	 ,Hr  3' 11" 
Eras ____B2—HAIR  BR wr  J.80  

DOB  ..10127152 	AGE  )5  

CITIZEN OF 	UA  
BIRTHPLACE 	MESA, AZ  
DRIVER'S LC. No.  AZ  
SSNO. 521_-9- 82B8 
FaCNO  759894H  

OCOKING NO . 
 (137009 

 

**TATTOOS SEE ATTACHED SHEET AZ SID 03005925  .CURMEhlTOfF [NSI 

 

	

CAUSE No. 	DATE 	 OFFENSE/A,R.S. NO. 	 CLASS 	hricie 

	

12891 	1/10/88 NON- RF.atDENT AL Bi31GLAFty 	4F  

	  13-702, 13-801  

ARREST DATE/AGENCY  1116188 Jaggpe P. D. 	DATerINDIcTXXXX man  1-21-88  

DATE INCA.  1 /16/ 89  AELEAsEt DATE/arm. us 	 3/15/88  BOND # ROR  

DAYS iN JAIL THIS ARREST  86  REMAND JUVENILE COtORTfOATE 	  

DEFENSE COUNSEL .  WILLIAM KIGER (Aal  p mosEcuToR  MARC HAMMOND  

GUILT BY/DATE  COP 3/15188 	sENTENciND JULLOg- 	 JAMES  SOLT  

DATE op SENTENCING/SENTENCE 	 _ 

CODEFENDANTS/DISPOSITION 	  

. PRIoR CRIMINAL HLSTORY 

 

 

 

WARRANTS OUTSTANDING 

 

 

ND. CONVICTIONS: 
	

EEL. 	 CASE HD. 	 CHARGE 
	

STATE 

NO. iNcAmCERATIONS: 
	

piaisoN_E_ JAI  _X_O THE 

ESCAPES 

NO. SUPERVISIONS: 
	

PROS. _a-PAROLE -2-0 T HE R 

NFORMAT ION 

NAPCOTICSiALcomot HISTORY 	PAST POLY DRL1G /ALCOHOL  ABUSE 

TREATMENT/PROOFIAMS 	A.A.  

A  X _U 

MILITARY HISTORY: 

BRANCH 	  

ENTRY DATE 	 

PR ODATI,CIN: 

TYPE DISCH 	  PROS. TERM. DATE 	  

DISCHARGE DATE 	  TYPE TERM 	  

NONE 

 

C LASS. 

 

FIRST FEL. 

 

 

E LA'T IVESICIFf I .Lcifitk.: , 

 

 

 

NAME 
ROY . MORAGA  
SUSIE MORAGA 

RELATION 	AGE 	• 	 ADDRESS 
P  FATH 	62 , P . O. BOX 1075 CLARKDALE,  AZ651 3 11-E  31149  

MOTH . 61 SAME 

CRC. lat,  
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**TATTOOS 

R.U. ARM 
WOMAN WITH WIZARD 
CHRIST 
MEXICAN FLAG 
GAVEYARD 
PEACOCK 
POPPIES 

L. ARM 
3 WOMEN 
1 WOMAN 
VIRGIN MARY 
AXTEC WARRIOR 

MAGORA ON STOMACH 
2 WOMEN AND 2 PEACOCKS ON BACK 
ROSE ON L. CHEST 

ALL RPISON TATTOOS 

R. FOOT 
SPIDERWEB 
LADY L. THIGH 

r 
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YAVAPAI COUNTY 

ADULT PROBATION DEPARTMENT 

Superior Court, Prescott, Arizona 

Prosecutor: Marc Hammond 

Defense: William T. Kiger 

Case 12891 
Division 3 

Judge James Suit 

Sentencing: April 11, 1988 

DEFENDANT'S NAME: ROY DANIELS MORAGA 

OFFENSE:  

Original:  

COUNT I 

On or about January 10, 1988, ROY DANIELS ORAGA, with 
intent to commit a theft or felony therein, entered or 
remained unlawfully in or on the non-residential 
structure of James Straus doing business as Betty's Ore 
House, located at 309 Main St., Jerome, Az., in 
violation of A.R.S. 13-1506, 13-1501, 13-701, 13-702 
and 13-801. 

COUNT II 

On or about January 10, 1988, 	ROY DANIELS MORAGA, 
knowingly controlled property of James Straus, to-wit: 
cigarettes and currency, of a value of $100.00 or more 
but less than $250.00, with the intent to deprive James . 
Straus of such property in violation of A.R.S. 13-1802, 
13-1801, 13-701, 13-702 and 13-801. 

COUNT /II 

On or about January 10, 1988, 	ROY DANIELS MORAGA, 
recklessly defaced or damaged property, 	to-wit: 
ventilation fan, door, window, and cash register, of 
James Straus, causing damage in an amount of more than 

$100.00 but less than $1,500.00 in violation of A.R.S. 
13-1602, 13-1601, 13-701,.13-702 and 13-801. 

Amended Court Action:  

COUNT I 

On or about January 10, 1988, ROY DANIELS MORAGA, with 
intent to commit a theft or felony therein, entered or 
remained unlawfully in or on the non-residential 
structure of James Straus. doing business as Betty's Ore 

. House, located at 309 'Main St., Jerome, Az., in 
violation of A.R.S. 13-1506, 13-1501, 13-701, 13-702 
and 13-801. 
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ROY DANIELS MORAGA 
	 -2- 	 CASE 12891 

The defendant's plea was accepted and sentencing was set for 
April 11, 1988_ 	A Presentence Report was ordered and the 
defendant was released on his own recognizance, 	at the 
stipulation of both parties. 

PENALTIESr  

The class 4 felony of this instant offense is designated as 
non-dangerous and non-repetitive. It carries a presumptive 
sentence of 4 years; a minimum sentence of 2 years and a maximum 
sentence of 5 years. Probation is available and restitution will 
be required. 

The maximum fine that can be imposed is $150,000.00 plus a 
37% surcharge. A $100.00 assessment payable to the Victim's 
Compensation Fund will be levied. 

Both parties stipulate the defendant will pay. a $100.00 
assessment to the Victim's Compensation Fund and restitution in 
the amount of $647.40 will be paid to Betty's Ora House. 

Counts II and III of the Indictment will be dismissed or not 
charged and the State agrees not to allege any prior convictions 
of the defendant. 

OFFICER'S VERSION:  

Officers of the Jerome Police Department filed information 
regarding this report under DR 88-012. In the original report, 
Patrolmen David Canfield, states that on January 10, 1988 at 
approximately 3:48 in the morning he received a report of a 
burglary in progress at Betty's Ore House on Main Street in 
Jerome, Arizona. The person reporting was Bill Lytle. He stated 
that someone had broken into the bar and fled North bound on 89A 
in light colored, full size, 1974 or 1975 pickup. 

Clarkdale Police Department responded and watched the road 
for the described vehicle without any results. The Jerome 
officer contacted Mr. Lytle, who stated he had been sleeping in 
the hotel upstairs when he was awakened by a bell on the bar-room 
door. 	He looked out the front window of the hotel to see a 
vehicle leaving the scene. 	He then went down stairs and 
discovered the entry, immediately prior to phoning police. 

The officer observed that suspects had apparently gained 
entry by breaking the glass on the bar door, then reaching 
through to open the dead-bolt lock on the inside, The cash 
drawer had been pried open and the money tray was lying on the 
floor in pieces. The officer also observed the liquor closet in 
the hall where the cash box is kept to be partially opened, and 
that several blades on the exhaust fan, in the rear of the 
kitchen, were bent inwards from the outside. 
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ROY DANIELS MORAGA 	 -3- 	 CASE 12891 

Officers came into contact with a subject, who identified 
himself as Roy Danielson at the #1 Food Store in Clarkdale. He 
stated he had been in Jerome just previously, drinking and 
playing pool. He had walked down to the store. Officers 
searched him and observed he had $7.00 in quarters, a ten dollar 
bill and three packages of Camel filter cigarettes, two of which 
were unopened. Officers checked his description and found he was 
an employee of the Ore House, whose correct name was Roy A. 
Moraga, Jr.. 

Officers in Clarkdale were advised that moraga had given 
them a false name, the Spirit Room had a dance that :night and the 
pool table was closed and officers who had been patrolling the 
road did not see Moraga walking down to the 11 Food Store during 
the time stated. He asked that he be held but he had already 
left the area. 

At the burglary scene officers found numerous fresh foot-
prints in the grease residue on the sewer line that runs along 
the rear of the building by the exhaust fan. Additionally, 
finger print impressions were lifted and it was learned this was 
Mr. Maraga's last day of employment at the Ore House. On January 
29, 1980, the owner of the Ore House called officers to report he 
had found a screw-driver behind some boxes, which was bent and 
indicated it was probably used as the pry tool which opened his 
cash register. 

Mr. Lytle told officers he and Moraga had gone to the Spirit 
Room and drank there until closing time. Then they went to Mr. 
Lytle's room in Miner's Roost and drank a six-pack of beer. Mr. 
Moraga left his room at about 2:00 a.m. and Mr. Lytle went to 
bed. 

Officers interviewed the bartender from the Spirit Room and 
he told them that on the night of this offense he had seen the 
person described to him as Mr. Moraga in the bar. After the bar 
closed, Mr. Moraga had asked for a beer to go and the bartender 
refused him. When the bartender locked up, at about 2:15 a.m. on 
January 10, 1980, he noticed Moraga leaning against a vehicle in 
front of the door-way to the Connor Hotel. There is an entry-way 
between the hotel and the bar and the doors automatically lock. 
Mr. Turner felt suspicious about the individual being there and 
he checked the locks. He found the front door to the Connor 
Hotel blocked open and removed the blocks, locking the door. 

Officers arrested Mr. Moraga at his home on January 10, 
1908. At the time of his arrest he pulled away from one officer 
and attempted to flee the apartment. He was subdued and 
handcuffed after a brief struggle. During the struggle, Mr. 
Moraga is reported as stating to the officers "Fuck you, you ass 
hole! I didn't do no burglary!" and "If you don't get out of 
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my facer I am going to get out of these things Aftandeuffs) and 
kick your fucking ass!" Both his parents were present at the 
time of his arrest and tried to calm him down, to no avail. 

Officers confiscated Mr. Moraga's shoes and they matched the 
impressions found at the scene of the burglary. Mr. Moraga was 
held in the Yavapai County Jail and a bond of $10,275.00 was set. 

Officers had enough information to search Lytle's room and 
did so on January 15, 1988. They recovered the following: 

1. 1 small orange and black phillips Screwdriver, on table 
2. 3 open carton of Marlboro Lights, containing 4 packs; one 

pack of Marlboro 100's; one pack Camel Filters; all from the 
table. 

3. 1 tan flop-bill hat belonging to (S) Moraga, greasy, from on 
top of the clothes cabinet 

4. 1 opened paper quarter roll, from the trash can 
5. 1 plastic Safeway cup containing $19.00 in quarters (86) 
6. Empty Marlboro Lights packs, from the trash can 
7. 10 small seeds on table 
B. 1 bottle with small seeds in shoebox 
9. 2 roach clips, hanging on wall 
10. 9 bong, head hitter, sifter, pipe, small bowls. 

Following the search, Lytle was arrested for Possession of 
Paraphernalia. When officers were questioning him, he again 
reviewed the events of the night he reported the burglary at the 
Ore House. He told officers a number of contradictory 
statements. Officers felt both Moraga and Lytle were involved in 
the burglary. 

Mr. Lytle eventually told officers that he had been at his 
home and heard the buzzer to the door ringing. When he opened it 
Mr. Moraga rushed past him and had several cartons of cigarettes 
in his arms. Mr. Lytle saw the door to the bar was open and when 
he went up stairs Mr. Moraga said, "I scored some smokes and some 
cash." Mr. Moraga reportedly stayed in Lytle's room for several 
minutes and then left taking everything he had stolen, with him. 
Mr. Lytle said he neither wanted nor accepted any of the stolen 
property. He told Mr. Moraga he would not call anybody about the 
burglary and he was more frightened of Mr. Moraga than the police 
and that, is why he didn't tell about this incident earlier. 

Officers 	found so many discrepancies in Mr. 	Lytle's 
statements, he was subsequently arrested as a co-defendant in 
this burglary. He entered a plea of guilty to charges on April 
4, 1988 and is pending a disposition for a burglary of the Ore 
House which occurred in August. 
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DEFENDANT'S VERSION:  

Mr. Moraga gave the following statement on March 22,1988. 

Mr. Moraga states, "T entered into the Plea Bargain in order 
to get my R.O.R.. On the night this offense occurred, I had been 
drinking and started up to Lytle's and he didn't have anything to 
eat. He said, "Lets go down and so we went and he showed me how 
to stop the fan to get in to the restaurant. He stated he had 
gone in this way before. I smelled smoke and I could see smoke 
through the windows and I thought the fan was on fire and I broke 
the window and wont in. I didn't intend to steal anything,_ I 
just wanted something to eat. He opened the door and he got the 
money and the cigarettes and everything. I only stopped the fan. 
We went up stairs and then he divided up the money and I left. 
All there was that I got, was two cartons of cigarettes, one 
bottle of whiskey, it was about a gallon, and a little money. 
let him do it and we were dividing the money. I walked down the 
mountain and called my folks. I did it and it's done. I am not 
drinking now. Maybe next week. I can't say. 

I am trying to make my life better and everybody is dropping 
dimes on me and I don't know who to trust. I want out of jail. 
I'll do what ever you want. I would do my five years day for day 
but do time and then pay restitution too. On the streets it is 
different, that goes with my freedom. To go to prison and to 
pay, no that's not right. I am not afraid to go to prison, I can 
go and do my time if that is what the judge wants. I'd much 
rather have probation, then I can go to prison if that's what he 
wants. I don't like the idea of Intensive Probation, that's 
worse than prison. I would rather do my time in prison than have 
to answer to that Intensive Program." 

On April 5, 1987, the defendant came to the probation office' 
and stated he had changed his mind. He would accept Intensive 
Probation in preference to prison. 

VICTIM'S COMMENTS/RESTITUTION:  

The police report lists the following items as a part of 
theft and criminal damage in this instant offense. 

1.) Cash from the register: 
quarters 
nickels 
dimes 
8 five dollar bills 
27 one dollar bills 

Sub total 

2.) Cash closet: 
quarters 

$21.50 
2.30 
3.70 

40.00 
27.00  

$94.50 

$ 7.25 
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416)  

3.) 1 carton Marlboro 
red pack cigarettes 
1 carton Camel Filter 

Sub total 

nickels 
dimes 
2 ten dollar bills 
7 five dollar bills 
29 one dollar bills 

Sub total 

TOTAL THEFT 

4.) Property Damage 
I kitchen exhaust fan 
1 front door 114 glass 
I cash box 
1 cash register 

TOTAL DAMAGE 

COMPLETE TOTAL LOSS 

$207.40 

$540.00 
400.00 
20.00 

1 000 00 
$1,960.00 

$2,167.40 

Mr. Strauss, the victim, states figures in the police report 
are essentially correct. He would feel satisfied with $800.00 
restitution. He did not collect any insurance. At this time he 
has a pay check for the defendant in the amount of $68.44. He 
gave the defendant $20.00 while in custody so he could purchase 
cigarettes. He feels the defendant should receive the maximum 
prison sentence. 

The 	defendant's restitution in the offense has been 
stipulated in the Plea Agreement as $647.40. 

STATEMENT OF INTERESTED PARTIES!.  

Defense Attorneys._ 

Mr. William Kiger, attorney for the defense, will submit a 
presentenee memorandum to the court. 

Prosecuting Attorney:  

Mr. Marc Hammond, prosecutor for the State of Arizona, will 
submit his remarks directly to the court. 

PRIOR RECORD:  

Juvenile:  

This officer could not locate any formal juvenile record for 

1655 



ROY DANIELS MORAGA 
	 -7- 	 CASE 12891 

this individual. However, he told the officer that they could 
not always catch him because he was always on the run. He did 
time in Fort Grant for stealing cars and joy riding, at the Youth 
Center in Tucson for stealing cars and in Durango for stealing 
cars. Additionally, he was arrested in Placerville, California 
for theft and assault. 

Date 

1976 

1982 

Adult:  

Location/Offense  

Mar icopa County 
Agg. Assault-Felony 

Mar icopa County 
Agg. Assault 

Disposition  
2-5 years 
Az. Dept. of Corrections 
1/23/77 served max time 

Az. Dept. of Corrections 
6/20/83 
Max, release left prison 
1/22/86 on original sent. 
2 years-S months & 29 days 

The defendant states he was also arrested for Sexual Assault 
as he refused to pay a prostitute but that case Was dismissed. 

SOCIAL HISTORY:  

The defendant was born in the Mesa/Tempe area of Arizona in 
1952 and is fourth from the oldest of nine children. The 
defendant has five brothers and three sisters. The defendant's 
brothers, Armond°, Pete and Rick, live in Phoenix, Arizona. His 
brother, Bob, lives in Mexico and his brother, David e  lives in 
Cottonwood, Arizona. The defendant does not know the whereabouts 
of his sister, Lucy, but states his sister,. Nelly Hernandez, lives 
in Phoenix, Arizona and his sisters. Terry Cheveria,.lives in Mesa, 
Arizona. Roy states he gets along well with all of his family 
with the exception of one brother. 

When the defendant was growing up, his father was employed 
by the City of Tempe. The defendant stated his father was not a 
drinker but he did things that were wrong and that at that time 
his folks "beat the hell out of him". He adds that he did not 
stay around long enough to change his ways but ran with the 
street gangs. He was a 'toughy" but always ended up going back 
home. At one time the defendant was ordered to leave the State of 
Arizona by the Court and then went to Tijuana for two years. 

• 	Roy adds that he dynamited "cop" cars and things like that 
so he did not have a very good reputation. He likes his tattoos, 
as he feels they are art, but people make him out to be a 
gangster because of them. Roy adds that he can get along well 
in the world if he knows what the rules are and people do not 
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make a game out of the situation. 	If he knows the rules ahead 
of time and no one is pushing him to upset him he can get along 
very well. He states, "I am honest with people unless they are 
playing a game with me." 

The defendant attended grade school at Our Lady of Mount 
Carmel in Tempe, and at two public grade schools in Tempe, 
Arizona. He adds that "Those nuns beat me up all the time, but 
then I was a nasty little kid.' He did not go to school while he 
was living in Mexico. The defendant completed the eighth grade 
while in Fort Grant. 

The defendant graduated from mechanics training through the 
Phoenix Skill Center after he was in prison and also attended 
Mechanics Training through the O.J.T. Program while in prison. 
There he learned auto and diesel mechanics. 

The defendant's first wife was Cindy Davis. 	They were 
married in Buckeye, Arizona in 1979 and divorced one year later. 
He states that he married for security and someone to go to, but 
it just didn't work. She had too many rules and she was 
accustomed to always having money and he was not. He states, "I 
had to work for it or steal it or whatever and it just didn't 
work. There were no children born to the union. The defendant 
states he still thinks about his first wife as she was a good 
person. 

The defendant adds that he has had numerous girl friends 
with which he has lived with but had not established any 
permanent female relationships. 

In his spare time the defendant loves to cook, likes to 
spend time with women, work on cars, do physical work-outs, run 
power equipment, play pool, swim, and be out of doors. He adds 
that when he is in prison he makes the most of his time and 
tries to get something out of it for himself. He adds that he 
does hate County Jail as there is nothing there for him to do. 

When the defendant was employed he was a hard worker and 
even tried detailing cars on his own. He bought buffers and he 
walked the street and went from house to house. He generally 
earned from fifty to seventy dollars a car and was able to find 
work all the time. He adds he can build houses out of rock and 
do a lot of different kinds of things. When he is in prison he 
always does his own time, not someone elses and is a quick 
learner. He can do anything if someone will just take the time 
to show him. 

MEDICAL HISTORY:  

Physical  

The defendant has a work-out routine he keeps up with to 
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keep himself in good physical condition. At this time he does 
not have the proper teeth, as they were pulled in prison and they 
did not replace them. He also suffers from ulcers. 

Mental:  

The defendant states he went to counseling once but he 
doesn't think he needs any counseling at this time. We discussed 
his situation with continual involvement with the law and his 
mental status. The defendant stated he goes out by himself once 
in a while and tries to think. He adds, "I hope I can stay out 
but if worse comes to worse r  I will go back. It matters, but 
then it doesn't. I want something I can't have yet. T want a 
job and freedom. It's hard to accept freedom when you have been 
locked up so long. Sometimes I look at birds and I wish I was a 
bird, they are really free." 

SUBSTANCE ABUSE:  

Alcohol:  

When the defendant was a small child he stole his dad's 
liquor and drank occasionally but didn't like it. He has not 
drank since his release from jail. He would like to at times but 
figures that if he can stay off of the alcohol then he can go 
straight. 	He realizes that he only gets in trouble when he 
drinks. 

Substances:  

The defendant states he has done every kind of drug there is 
to do but has not done any drugs since his last release from 
prison. He adds he does not like drugs. 

EMPLOYMENT: 

From 1986 to 1988 the defendant was employed at the Arizona 
State University in Tempe. He began working in the Research Park 
at A.S.U. as a laborer, worked up through four different job 
descriptions and was an equipment operator when he was laid off. 
The defendant adds that he did a good job for A.S.U., that he was 
eligible for rehire there and that his job at A.S.U. meant a 
great deal to him. After he was laid off at A.S.U. he came to 
Jerome and obtained employment at Betty's Ore House as a dish 
washer and prep cook. He states he was laid off at Betty's Ore 
House, but the owners at Betty's Ore House state that he resigned 
from his job. The defendant had been working for Gene Groves as 
a mechanic at a Texaco station in Cottonwood at the time that he 
was arrested. Mr. Moraga states that Mr. Groves did not pay him 
as much as they had agreed upon and he did not go back to his 
employment there. 
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ASSETS/LIABILITIES:  

Mr. Moraga states he has no assets and AO liabilities. 

PROBATION:  

If this defendant is placed on probation, he has the earning 
capacity to pay a $30.00 per month cost of supervision fee. 

IMPRESSIONS/ RECOMMENDATION:  

Mr. Moraga is no stranger to the criminal justice system. 
He was prompt for his interview and prepared to give all the 
information necessary. He stated it was a new process for him as 
he had never gone through a Presentence Process that he was aware 
of. Mr. Moraga also states he has never been placed on 
probation as the - community felt he was too dangerous with acts 
committed as a kid and he was always sent directly to State 
institutions. His priors were difficult to track as many of his 
records have been lost. The majority of his priors were those 
which were submitted by Mr. Moraga. If this officer is able to 
find additional information a supplement to this report will be 
filed. 

During his interview, Mr. Moraga expressed a desire to try 
completing probation and paying his restitution. He felt he 
could stay sober, obey the rules, pay off his restitution and try 
to prove one time, that he could live by the rules. He states 
definitively that he is adverse to County Jail and feels he might 
try to complete the Intensive Probation Program. 

The defendant is making a concerted effort to obtain a job 
and establish his ability to follow court directions. 

He added that he had advised his attorney and the court that 
he was going to Phoenix to take care of personal business. He 
had done everything that he was ordered to do in an appropriate 
manner necessary for him to leave the area. Mr. Moraga has been 
in prison a great deal of his life and realizes that it is very 
difficult to have freedom. He states that in prison, you try to 
forget everything about your past and just do your time, one day 
at a time and follow the rules. 

Mr. Moraga was defensive with officers and denied any 
complicity in the offense until after he entered his plea. 
During his Presentence Interview he admitted what he had done as 
a part of the burglary but couched it in terms that were cloaked 
in denial. At the time of this offense,; Mr. Moraga was not on 
parole with the State Department of corrections. 
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The defendant seems determined to give probation a try. 	He 
needs explicit rules and instructions and by all his remarks he 

is highly socialized into prison society. He hasn't but the 
faintest hint of life - coping skills. As much as this officer 

would like to recommend probation, the protection of society must 

be the primary consideration. 

Mr. Moraga is an extremely high risk for recidivism and 
violence. 	Therefore, it is respectfully recommehded that the 
court impose the presumptive term of four (4 	years in the 

Arizona Department of Corrections, 

This defendant is not a candidate -  for the 	Intensive 

Probation Program. 

Respectfully submitted to 
Judge James Suit 
this  419aay of (1,27,;,(1  , 1988. 

Chuck Sizemore 
Chief Adult Probation Officer 

pri gs 
Adult iProbation Officer 

Ijpd 
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89C092174 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 
	

April 25, 2012 

89C 092174 
	

The State of Nevada vs Roy D Moraga 

April 25, 2012 
	

8:30 AM 
	

Status Cheek 

HEARD BY: Cadish, Elissa F. 	 COURTROOM: RIC Courtroom 15B 

COURT CLERK: Keith Reed 

RECORDER: Jessica Kirkpatrick 

REPORTER: 

PARTIES 
PRESENT: 	Ferreira, Amy L. 	 Attorney 

State of Nevada 
	

Plaintiff 

JOURNAL ENTRIES 

- Court stated findings noting after the change of venue the Deft's case was calenda red in Department 
V on a civil calendar in error, and was then recaIendared in Department VI and ORDERED, Deft's 
Pro Per Motion for Judicial action GRANTED; matter set for hearing regarding the Deft's Petition For 
Writ Of Habeas Corpus; state's response to be filed by June 13th; Deft's Motion For Appointment Of 
Counsel CONTINUED. 

NDC 

7-16-12 HEARING: DEFT'S PETITION FOR WRIT OF HABEAS CORPUS...DEFT'S EXPARTE 
MOTION FOR APPOINTMENT OF COUNSEL 

CLERK'S NOTE: The above minute order has been distributed to: Roy D. Moraga #31584, Love Lock 
Correctional Center, 1200 Prison Road, Love Lock NV. 89419 

PRINT DATE: 05/08/2014 	 Page 52 of 58 
	

Minutes Date: 	January 11,1990 
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89C092174 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 
	

July 16, 2012 

89C092174 
	

The State of Nevada vs Roy D Moraga 

July 16, 2012 
	

8:30 AM 
	

All Pending Motions 

HEARD BY: Cadish, Elissa F. 	 COURTROOM: RIC Courtroom 15B 

COURT CLERK: Keith Reed 

RECORDER: Jessica Kirkpatrick 

REPORTER: 

PARTIES 
PRESENT: 	Rinetti, Dena I. 	 Attorney 

State of Nevada 
	

Plaintiff 

JOURNAL ENTRIES 

- HEARING: DEFT'S PETITION FOR WRIT OF HABEAS CORPUS...DEFT'S EXPARTE MOTION 
FOR APPOINTMENT OF COUNSEL 

In the absence of the Deft., Court advised there will not be any argument. Court stated findings and 
ORDERED, Deft's Petition For Writ of Habeas Corpus and Exparte Motion For Appointment of 
counsel DENIED. 

NDC 

CLERK'S NOTE: The above minute order has been distributed to: Roy D. Moraga #31584, Ely State 
Prison, POE 1989, Ely Nv., 89301 

PRINT DATE: 05/08/ 2014 	 Page 53 of 58 
	

Minutes Date: 	January 11,1990 
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89C092174 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 
	

August 27, 2012 

89C092174 
	

The State of Nevada vs Roy D Moraga 

August 27, 2012 	8:30 AM 

HEARD BY: Cadish, Elissa F. 

COURT CLERK: Keith Reed 

RECORDER: Jessica Kirkpatrick 

REPORTER: 

Motion 

COURTROOM: RIC Courtroom 15B 

PARTIES 
PRESENT: 	Rinetti, Dena I. 	 Attorney 

State of Nevada 
	

Plaintiff 

JOURNAL ENTRIES 

- In the absence of the Deft., Court noted there will not be any argument. Court stated findings noting 
the Deft is seeking reconsideration of the ruling of July 16th due to his absence and ORDERED, 
Deft's Pro Se Motion For Reconsideration DENIED; there was no argument in the Deft's absence, and 
no basis for reconsideration. 

NDC 

CLERK'S NOTE: The above minute order has been distributed to: Roy D. Moraga #31584. Love Lock 
Correctional Center, 1200 Prison Road, Love Lock Nv. 89419 

PRINT DATE: 05/08/ 2014 	 Page 54 of 58 
	

Minutes Date: 	January 11,1990 
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89C092174 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 
	

October 21, 2013 

89C 092174 
	

The State of Nevada vs Roy D Moraga 

October 21, 2013 	8:30 AM 

HEARD BY: Cadish, Elissa F. 

COURT CLERK Keith Reed 

RECORDER: Jessica Kirkpatrick 

REPORTER: 

PARTIES 
PRESENT: 	State of Nevada 

Wiborg, Erika L. 

Petition for Writ of Habeas 
Corpus 

COURTROOM: RIC Courtroom 15B 

Plaintiff 
Attorney 

JOURNAL ENTRIES 

-In the absence of the Deft., Court stated there will not be any argument. Court stated findings noting 
the petition is untimely, successive, no good cause has been shown for the procedural defaults, there 
is no showing in evidence of actual innocence, the sentence is not illegal and ORDERED, Deft's Pro Se 
Petition For Writ of Habeas Corpus DENIED. FURTHER ORDERED, due to the ruling of the Court, 
Defendant's request for counsel is DENIED; State to prepare the order. 

NDC 

CLERK'S NOTE: The above minute order has been distributed to: Roy Moraga #,31584, Love Lock 
Correctional Center, 1200 Prison Road, Love Lock Nv. 89419 

PRINT DATE: 05/08/ 2014 	 Page 55 of 58 
	

Minutes Date: 	January 11,1990 
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89C092174 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 
	

January 17, 2014 

89C092174 
	

The State of Nevada vs Roy D Moraga 

January 17, 2014 	3:00 AM Minute Order 

 

HEARD BY: Cadish, Elissa F. 

COURT CLERK: Keith Reed 

RECORDER: 

REPORTER: 

 

COURTROOM: RIC Courtroom 15B 

PARTIES 
PRESENT: 

JOURNAL ENTRIES 

- Petitioner submitted a Post-Conviction Petition requesting genetic marker testing pursuant to NRS 
176.0918. Defendant does not meet the requirements of NRS 176.0918(30) because there does not 
exist a reasonable possibility that Petitioner would not have been convicted if exculpatory results had 
been obtained. Additionally, Petitioner previously raised the issue of DNA testing by filing a Motion 
for Release of DNA Evidence Under Nevada Open Records Act on December 16, 2003. On January 5, 
2004, the court DENIED the motion on the merits because the Petitioner admitted during trial that he 
had consensual sex with the victim. As this issue has previously been decided on the merits, instant 
Petition is barred by the law of the case. 

NDC 

CLERK'S NOTE: The above minute order has been distributed to: Roy D. Moraga #31584, Love Lock 
Correctional Center, 1200 Prison Road, Love Lock Nv. 89419 

PRINT DATE: 05/08/2014 	 Page 56 of 58 
	

Minutes Date: 	January 11,1990 
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89C092174 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 
	

February 12, 2014 

89C092174 
	

The State of Nevada vs Roy D Moraga 

February 12, 2014 	8:30 AM 
	

All Pending Motions 

HEARD BY: Cadish, Elissa F. 

COURT CLERK: Keith Reed; ; Carole D'Aloia 

RECORDER: Jessica Kirkpatrick 

REPORTER: 

PARTIES 
PRESENT: 	Smith, Tyler D ESQ 

State of Nevada  

COURTROOM: RJC Courtroom 15B 

Attorney 
Plaintiff 

JOURNAL ENTRIES 

- DEFENDANT'S PRO PER MOTION FOR CORRECTION OF ILLEGAL 
SENTENCE.. DEFENDANT'S PRO SE MOTION FOR APPOINTMENT OF COUNSEL 

Court noted the absence of the Defendant as he is currently in the Nevada Department of Corrections 
(NDC) and was not transported. Court advised it will not hear argument but will rule based on the 
pleadings filed. Court advised that the sentence imposed is legal, Court previously denied this 
motion, Defendant appealed to the Nevada Supreme Court, which upheld this Court's decision and, 
ORDERED, Defendant's Pro Per Motion for Correction of Illegal Sentence and Defendant s Pro Se 
Motion for Appointment of Counsel DENIED; State to prepare and submit appropriate Order .  

NDC 

PRINT DATE: 05/08/ 2014 	 Page 57 of 58 
	

Minutes Date: 	January 11, 1990 
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89C092174 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 
	

April 09, 2014 

89C092174 
	

The State of Nevada vs Roy D Moraga 

April 09, 2014 
	

8:30 AM 
	

Motion 

HEARD BY: Cadish, Elissa F. 	 COURTROOM: RIC Courtroom 15B 

COURT CLERK: Keith Reed 

RECORDER: Jessica Kirkpatrick 

REPORTER: 

PARTIES 
PRESENT: 	Beverly, Leah C 

	
Attorney 

State of Nevada 
	

Plaintiff 

JOURNAL ENTRIES 

- In the absence of the Defendant the Court stated there will not be any argument and a ruling will be 
issued based upon the papers. Court stated findings and ORDERED, Defendant's Pro Se Motion For 
Returning Seized Property DENIED as the items impounded as evidence are not appropriate for 
release under the applicable statutes; State to prepare the order. 

NDC 

CLERK'S NOTE: The above minute order has been distributed to: Roy D. Moraga #31584, Love Lock 
Correctional Center, 1200 Prison Rd., Love Lock Nv. 89419 

PRINT DATE: 05/08/2014 	 Page 58 of 58 
	

Minutes Date: 	January 11,1990 
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Caiii-t at My:L+ffi:66yLas  
This 8 day 	 II/lay 2014. 

•••. 
Grier.Son,: -Cl6i-k of the CiSu 

Certification of Copy and 
Transmittal of Record 

State of Nevada 
SS: 

County of Clark 

Pursuant to the Supreme Court order dated April 28, 2014, I, Steven D. Grierson, the Clerk of the Court 
of the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the foregoing 
is a true, full and correct copy of the complete trial court record for the above referenced case. The record 
comprises eight volumes with pages numbered 1 through 1726. 

STATE OF NEVADA, 	 Case No: C092174 

Plaintiff(s), 
	 Dept No: VI 

VS. 

ROY D. MORAGA, 

Defendant(s), 

now on file and of record in this office. 



IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY DANIELS MORAGA, 
Appellant(s), 	 Case No: C092174 

VS. 
	 SC NoT64931 

STATE OF NEVADA, 
Respondent(s), 

RECORD ON APPEAL 
VOLUME 

7 

ATTORNEY FOR APPELLANT 
ROY D. MORAGA #31584, 
PROPER PERSON 
1200 PRISON ROAD 
LOVELOCK, NV 89419 

ATTORNEY FOR RESPONDENT 
STEVEN B. WOLFSON, 
DISTRICT ATTORNEY 
200 LEWIS AVE. 
LAS VEGAS, NEVADA 89101 



C092174 STATE OF NEVADA vs. ROY D. MORAGA 

INDEX  

VOLUME: 	PAGE NUMBER:  

1 	1 - 220 

2 	221 -440 

3 	441 -660 

4 	661 - 880 

5 	881 - 1101 

6 	1102 - 1320 

7 	1321 - 1537 

8 	1538 - 1726 
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6 	01/10/2006 	AFFIDAVIT IN SUPPORT OF MOTION FOR LEAVE TO 	1120 - 1123 
PROCEED IN FORMA PAUPERIS AND FOR APPOINTMENT 
OF COUNSEL 

3 	10/03/1991 	AFFIDAVIT IN SUPPORT OF MOTION FOR WITHDRAWAL 
OF ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

02/20/1996 

03/11/1996 

01/10/2006 

02/15/2012 

04/30/1998 

09/27/2004 

06/13/1990 

01/09/1990 

11/13/1991 

07/31/1992 

08/14/2013 

01/08/2014 

01/17/2014 

10/29/1996 

06/15/1998 

AFFIDAVIT OF DEFENDANT 

AFFIDAVIT OF PETITIONER 

AFFIDAVIT OF PETITIONER 

AFFIDAVIT OF PETITIONER 

AFFIDAVIT OF ROY D. MORAGA 

AFFIDAVIT OF ROY D. MORAGA 

AMENDED INFORMATION 

AMENDED INFORMATION BY INTERLINEATION 
FEBRUARY 15, 1990 

AMENDED JUDGMENT OF CONVICTION (JURY TRIAL) 

ANSWER IN OPPOSITION TO MOTION FOR RETURNING 
SEIZED PROPERTY 

APPLICATION TO PROCEED IN FORMA PAUPERIS 

APPLICATION TO PROCEED IN FORMA PAUPERIS 

APPLICATION TO PROCEED IN FORMA PAUPERIS 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

445 - 445 

760 - 761 

705 - 707 

767 - 769 

446 - 448 

708 - 709 

770 - 771 

1124 - 1125 

1351 - 1353 

890 - 891 

1064 - 1065 

121 - 124 

15 - 17 

464 - 466 

673 - 683 

1483 - 1486 

1546 - 1548 

1554 - 1557 

862 - 864 

913 - 914 

4 

4 

4 

3 

4 

4 

6 

7 

5 

5 

1 

1 

03/05/1996 	AFFIDAVIT IN SUPPORT OF MOTION FOR WITHDRAWAL 
OF ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

02/20/1996 	AFFIDAVIT IN SUPPORT OF MOTION TO PROCEED IN 
FORMA PAUPERIS 

03/11/1996 	AFFIDAVIT IN SUPPORT OF MOTION TO PROCEED IN 
FORMA PAUPERIS 

10/03/1991 	AFFIDAVIT IN SUPPORT OF OF REQUEST TO PROCEED IN 
FORMA PAUPERIS 

3 

4 

7 

8 

8 

4 

5 

1 
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02/10/2005 

03/02/2007 

03/05/2007 

09/18/2012 

12/17/2013 

02/03/2014 

02/25/2002 

01/08/2014 

01/21/2014 

01/17/1997 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CERTIFICATE OF INMATE'S INSTITUTIONAL ACCOUNT 

CERTIFICATE OF INMATE'S INSTITUTIONAL ACCOUNT 

CERTIFICATE OF INMATE'S INSTITUTIONAL ACCOUNT 

CERTIFICATE OF MAILING 

950 - 951 

1047 - 1048 

1105 - 1106 

1217 - 1219 

1222 - 1223 

1449 - 1450 

1536 - 1537 

1580 - 1581 

971 - 971 

1549 - 1550 

1572 - 1572 

889 - 889 

5 

5 

6 

6 

6 

7 

7 

8 

5 

8 

8 

5 

4 
	

08/05/1996 	CERTIFICATE OF MAILING OF MOTION TO WITHDRAW AS 833 - 833 
COUNSEL 

8 
	

05/08/2014 	CERTIFICATION OF COPY AND TRANSMITTAL OF 
RECORD 

1 
	

12/28/1989 	CRIMINAL BINDOVER 

01/27/1992 

01/08/2014 

06/27/1990 

11/13/1991 

02/13/1992 

10/07/1996 

06/13/1998 

09/22/1998 

02/10/2005 

05/08/2014 

05/07/2014 

02/20/1992 

CRIMINAL SETTING SLIP 

DECLARATION OF ROY D. MORAGA 

DESIGNATION OF CONTENTS OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DISTRICT COURT MINUTES 

DOCUMENTARY EXHIBITS (UNFILED) 

EX PARTE APPLICATION FOR PREPARATION OF 

472 - 472 

1545 - 1545 

143 - 144 

467 - 468 

474 - 474 

852 - 853 

910 - 911 

947 - 948 

1107- 1108 

1664 - 1726 

1606 - 1663 

475 - 475 

3 

8 

1 

3 

3 

4 

5 

5 

6 

8 

8 

3 

2 
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6 

5 

02/15/2012 	EX PARTE MOTION FOR APPOINTMENT OF COUNSEL 

02/09/2004 	EX PARTE MOTION FOR EXCESS FEES 

02/20/1996 	EX PARTE MOTION FOR FEES FOR EXPERT SERVICES 

09/27/2004 	EXTRAORDINARY WRIT OF MANDAMUS 

10/03/1991 	FINANCIAL CERTIFICATE 

01/10/2006 	FINANCIAL CERTIFICATE 

02/08/2007 	FINDING OF FACT AND CONCLUSIONS OF LAW 

09/06/1996 	FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 

08/13/2012 	FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 

12/04/2013 	FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 

01/09/1990 	INFORMATION 

03/15/1990 	INSTRUCTIONS TO THE JURY 

07/07/1990 	JUDGMENT OF CONVICTION (JURY TRIAL) 

03/13/1990 	JURY LIST 

08/14/2013 	MEMORANDUM OF POINTS AND AUTHORITIES PETITION 
FOR WRIT OF HABEAS CORPUS POST-CONVICTION 

06/04/1990 	MOTION AND NOTICE OF MOTION TO AMEND 
INFORMATION 

02/20/1996 	MOTION AND NOTICE OF MOTION TO COMPEL, 
PRODUCTION OF SEMAN AND BLOOD 

02/05/1990 	MOTION AND NOTICE OF MOTION TO ENDORSE NAMES 
ON INFORMATION 

10/18/2004 	MOTION AND ORDER FOR FAILURE TO PROSECUTE AND 
REINSTATE MOTION TO VACATE AND/OR AMEND 
JUDGMENT 

02/22/2006 	MOTION AND ORDER TO TRANSPORT AND PRODUCE 
INMATE FOR HEARING 

7 

5 

4 

5 

3 

6 

6 

4 

7 

7 

1 

1 

1 

1 

7 

1 

4 

1 

1348 - 1350 

1033 - 1039 

710 - 714 

1066 - 1072 

449 - 450 

1126 - 1127 

1204 - 1209 

836 - 841 

1407 - 1413 

1510 -1520 

12 - 14 

45 - 69 

149 - 150 

44 - 44 

1461 - 1477 

88 - 120 

715 - 729 

34 - 37 

1078 - 1085 

1172 - 1176 

7 
	

08/14/2013 	MOTION FOR APPOINTMENT OF COUNSEL 
	

1478 - 1482 

8 	01/08/2014 	MOTION FOR APPOINTMENT OF COUNSEL 
	

1551 - 1553 

3 
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5 	06/01/1998 	MOTION FOR ENLARGEMENT OF TIME 

7 	04/09/2012 	MOTION FOR ENLARGEMENT OF TIME (FIRST REQUEST) 

4 	04/11/1996 	MOTION FOR EXTENSION OF TIME TO FILE 
SUPPLEMENTAL POINTS AND AUTHORITIES 

7 	02/15/2012 	MOTION FOR JUDICIAL ACTION ON PETITION 

3 	10/03/1991 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

4 	02/20/1996 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

4 	03/05/1996 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

4 	03/11/1996 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

5 	02/25/2002 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

6 	01/10/2006 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 
AND FOR APPOINTMENT OF COUNSEL 

PAGE 
NUMBER: 

1573 - 1575 

1224 - 1225 

1558 - 1571 

908 - 909 

1360 - 1372 

794 - 797 

1346 - 1347 

451 - 451 

730 - 730 

762 - 762 

772 - 772 

972 - 974 

1128 -1129 

4 
	

08/26/1993 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS; 	686 - 696 
AFFIDAVIT IN SUPPORT OF REQUEST TO PROCEED IN 
FORMA PAUPERIS; MOTION FOR AMENDED JUDGMENT 
OF CONVICTION TO INCLUDE JAIL TIME CREDITS AND 
AFFIDAVIT OF PETITION 

08/06/2012 	MOTION FOR RECONSIDERATION 

12/16/2003 	MOTION FOR RELEASE OF DNA EVIDENCE UNDER 
NEVADA OPEN RECORDS ACT 

07/21/1992 	MOTION FOR RETURNING SEIZED PROPERTY 

03/11/1996 	MOTION FOR RETURNING SEIZED PROPERTY 

03/19/2014 	MOTION FOR RETURNING SEIZED PROPERTY 

01/02/1992 	MOTION TO APPOINT COUNSEL FOR APPEAL 

04/30/1998 	MOTION TO MODIFY OR IN THE ALTERNATIVE CORRECT 
ILLEGAL SENTENCE 

02/25/2002 	MOTION TO PRESERVE EVIDENCE AND ORDER 

08/06/1998 	MOTION TO STRIKE 

7 

5 

4 

4 

8 

3 

5 

5 

5 

1389 - 1402 

999 - 1009 

670 - 672 

773 - 776 

1591 - 1594 

469 - 471 

892 - 893 

975 - 983 

921 - 927 

4 
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3 
	

09/26/1991 	MOTION TO TRANSFER SENTENCING BACK TO 
	

442 - 444 
DEPARTMENT VIII 

5 
	

10/31/2002 	MOTION TO VACATE AND/OR AMEND JUDGMENT 
	

985 - 990 

06/27/1990 

10/30/1991 

09/27/1996 

06/13/1998 

09/22/1998 

02/17/2004 

02/10/2005 

03/02/2007 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

788 - 791 

829 - 832 

1086 - 1091 

1244 - 1251 

1502 - 1509 

701 - 704 

952 - 954 

955 - 962 

963 - 970 

1116 - 1119 

457 - 461 

145 - 146 

463 - 463 

850 - 851 

912 - 912 

949 - 949 

1041 - 1042 

1109 - 1109 

1220 - 1221 

4 

4 

5 

6 

7 

4 

5 

5 

5 

6 

3 

1 

3 

4 

5 

5 

5 

6 

6 

04/09/1996 	MOTION TO WITHDRAW AS COUNSEL 

08/02/1996 	MOTION TO WITHDRAW AS COUNSEL 

10/19/2004 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED 

09/13/2007 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED 

10/30/2013 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED; REHEARING DENIED 

10/30/1995 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

04/30/1999 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

06/01/1999 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

06/01/1999 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

05/02/2005 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

10/04/1991 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - REMAND 

5 
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09/17/2012 

12/16/2013 

01/31/2014 

02/22/2006 

09/19/2011 

09/27/2013 

02/13/2007 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF CHANGE OF ADDRESS 

NOTICE OF CHANGE OF ADDRESS 

NOTICE OF CHANGE OF HEARING 

NOTICE OF ENTRY OF DECISION AND ORDER 

1444 - 1448 

1533 - 1535 

1576 - 1579 

1177 - 1177 

1321 - 1324 

1500 - 1501 

1210 - 1216 

7 

7 

8 

6 

7 

7 

6 

7 
	

08/21/2012 	NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS 1414 - 1421 
OF LAW AND ORDER 

7 
	

12/09/2013 	NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS 1521 - 1532 
OF LAW AND ORDER 

4 
	

04/17/1996 	NOTICE OF ENTRY OF ORDER 
	

799 - 802 

09/20/1996 

10/28/1996 

05/29/1998 

07/07/1998 

04/08/2005 

04/22/2014 

02/26/2002 

03/14/2012 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF HEARING - CRIMINAL 

NOTICE OF MOTION 

842 - 849 

854 - 861 

904 - 907 

917 - 920 

1112 - 1115 

1603 - 1605 

984 - 984 

1354 - 1354 

4 

4 

5 

5 

6 

8 

5 

7 

3 
	

10/03/1991 	NOTICE OF MOTION MOTION FOR WITHDRAWAL OF 	452 - 456 
ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

4 
	

03/05/1996 	NOTICE OF MOTION MOTION FOR WITHDRAWAL OF 	763 - 766 
ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

06/29/1990 

08/02/1990 

08/17/1992 

03/30/2005 

04/29/2011 

02/10/1992 

ORDER 

ORDER 

ORDER 

ORDER 

ORDER 

ORDER APPOINTING COUNSEL 

147 - 148 

151 - 152 

684 - 685 

1110 - 1111 

1252 - 1320 

473 - 473 

1 

1 

4 

6 

6 

3 

6 
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NUMBER: 

1242 - 1243 

915 - 916 

1031 - 1032 

1601 - 1602 

6 	03/23/2007 	ORDER DENYING DEFENDANT'S MOTION FOR 
APPOINTMENT OF COUNSEL 

5 	06/30/1998 	ORDER DENYING DEFENDANT'S MOTION FOR 
ENLARGEMENT OF TIME 

5 	01/07/2004 	ORDER DENYING DEFENDANT'S MOTION FOR RELEASE 
OF DNA EVIDENCE UNDER NEVADA OPEN RECORDS ACT 

8 	04/17/2014 	ORDER DENYING DEFENDANT'S MOTION FOR RETURN OF 
SEIZED PROPERTY 

7 
	

10/05/2012 	ORDER DENYING DEFENDANT'S MOTION TO RECONSIDER 1451 - 1452 

8 
	

03/12/2014 	ORDER DENYING DEFENDANT'S MOTIONS OF FEBRUARY 1589 - 1590 

8 

5 

5 

04/15/2014 

05/28/1998 

08/27/1998 

12, 2014 

ORDER DENYING DEFENDANT'S POST-CONVICTION 
PETITION REQUESTING GENETIC MARKER TESTING 
PURSUANT TO NRS 176.0918 

ORDER DENYING DEFENDANT'S PRO PER MOTION TO 
MODIFY OR IN ALTERNATIVE CORRECT ILLEGAL 
SENTENCE 

ORDER DENYING DEFENDANT'S PRO PER MOTION TO 
STRIKE 

1599 - 1600 

902 - 903 

945 - 946 

462 - 462 

991 - 991 

1040 - 1040 

1165- 1165 

1487 - 1487 

440 - 440 

441 -441 

1189 - 1190 

10/23/1991 	ORDER FOR APPOINTMENT OF COUNSEL 

11/21/2002 	ORDER FOR APPOINTMENT OF COUNSEL FOR POST- 
CONVICTION RELIEF 

02/11/2004 	ORDER FOR PAYMENT OF EXCESS FEES 

01/12/2006 	ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS 

08/26/2013 	ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS 

09/13/1991 	ORDER FOR PRODUCTION OF INMATE (CONTINUED) 

09/13/1991 	ORDER FOR PRODUCTION OF INMATE (CONTINUATION) 

04/21/2006 	ORDER FOR PRODUCTION OF INMATE ROY D. MORAGA, 
BAC # 31584 

3 

5 

5 

6 

7 

2 

3 

6 

6 
	

05/05/2006 	ORDER FOR PRODUCTION OF INMATE ROY D. MORAGA, 	1191 - 1192 
BAC # 315M 

6 
	

06/05/2006 	ORDER FOR PRODUCTION OF INMATE ROY D. MORAGA, 	1202 - 1203 
BAC # 31584 

7 
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ORDER GRANTING DEFENDANT'S PRO PER MOTION FOR 
LEAVE TO PROCEED IN FORMA PAUPERIS AND ORDER 
DENYING DEFENDANT'S PRO PER MOTION FOR 
APPOINTMENT OF COUNSEL 

PAGE 
NUMBER: 

4 

6 

08/27/1996 

01/27/2006 

835 - 835 

1170 - 1171 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

476 - 477 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

478 - 479 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

480 - 481 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

482 - 483 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

484 - 485 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

486 - 487 

2 
	

01/09/1991 	ORDER RELEASING EVIDENCE 
	

438 - 438 

1 
	

06/13/1990 	ORDER TO AMEND INFORMATION 
	

125 - 125 

1 
	

02/15/1990 	ORDER TO ENDORSE NAMES ON INFORMATION 
	

42 - 43 

4 
	

04/17/1996 	ORDER TO WITHDRAW AS ATTORNEY OF RECORD 
	

803 - 804 

2 
	

01/09/1991 	PETITION FOR RELEASE OF EVIDENCE 
	

439 - 439 

7 
	

08/14/2013 	PETITION FOR WRIT OF HABEAS CORPUS (POST- 	 1453 - 1460 
CONVICTION RELIEF - NRS 34.735 PETITION: FORM) 

4 
	

02/20/1996 	PETITION FOR WRIT OF HABEAS CORPUS (POST- 	 731 -7 51 
CONVICTION) 

6 
	

01/10/2006 	PETITION FOR WRIT OF HABEAS CORPUS (POST- 	 1130 - 1164 
CONVICTION) (NRS 34.720, ET SEQ.) 

8 
	

01/08/2014 	POSTCONVICTION PETITION REQUESTING A GENETIC 
	

1538 - 1544 
MARKER ANALYSIS OF EVIDENCE WITHIN THE 
POSSESSION OR CUSTODY OF THE STATE OF NEVADA 
(NRS 176.0918) 

1 
	

05/16/1990 	PRE-SENTENCE INVESTIGATION REPORT (UNFILED) 	78 -87 
CONFIDENTIAL 

1 
	

03/15/1990 
	

PROPOSED VERDICT 
	

74 - 77 

3 
	

02/26/1992 
	

RECEIPT OF COPY 
	

488 - 488 

3 
	

02/26/1992 
	

RECEIPT OF COPY 
	

489 - 489 

8 
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5 

02/28/1992 	RECEIPT OF COPY 

03/02/1992 	RECEIPT OF COPY 

03/02/1992 	RECEIPT OF COPY 

08/27/1993 	RECEIPT OF COPY 

12/17/2003 	RECEIPT OF COPY 

04/09/1996 	RECEIPT OF COPY AND CERTIFICATE OF MAILING 

04/15/1996 	RECEIPT OF COPY OF MOTION FOR EXTENSION OF TIME 
TO FILE SUPPLEMENTAL POINTS AND AUTHORITIES 

08/05/1996 	RECEIPT OF COPY OF MOTION TO WITHDRAW AS 
COUNSEL 

01/05/2004 	REPLY TO STATE'S OPPOSITION TO DEFENDANT'S 
MOTION FOR RELEASE OF DNA EVIDENCE UNDER 
NEVADA OPEN RECORDS ACT 

3 

3 

3 

4 

5 

4 

4 

4 

490 - 490 

491 - 491 

492 - 492 

697 - 697 

1010 - 1010 

792 - 793 

798 - 798 

834 - 834 

1026 - 1030 

7 
	

08/28/2012 	REPLY TO STATE'S OPPOSITION TO PETITIONER'S MOTION 1422 - 1429 
FOR RECONSIDERATION 

6 
	

05/24/2006 	REPLY TO STATE'S RESPONSE AND OPPOSITION TO 	1193 - 1201 
MOTION TO DISMISS PETITION FOR WRIT OF HABEAS 
CORPUS (POST-CONVICTION) 

6 
	

01/05/2005 	REPLY TO STATE'S RESPONSE TO EXTRAORDINARY WRIT 1102 - 1104 
OF MANDAMUS AND MOTION TO DISMISS 

4 

7 

7 

05/26/1992 

08/28/2012 

03/23/2012 

REQUEST FOR RECORDS 

REQUEST TO FILE EXHIBIT 1 

RESPONSE TO DEFENDANT'S MOTION FOR JUDICIAL 
ACTION AND OPPOSITION TO DEFENDANT'S MOTION TO 
APPOINT COUNSEL 

668 - 669 

1430 - 1443 

1355 - 1359 

4 698 - 700 

1373 - 1376 

1377 - 1380 

1237 - 1241 

09/29/1993 	SECOND AMENDED JUDGMENT OF CONVICTION (JURY 
TRIAL) 

04/17/2012 	STATE'S OPPOSITION TO DEFENDANT MOTION FOR 
ENLARGEMENT OF TIME 

04/17/2012 	STATE'S OPPOSITION TO DEFENDANT MOTION FOR 
ENLARGEMENT OF TIME 

03/16/2007 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
APPOINTMENT OF COUNSEL 

7 

7 

6 

9 
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8 
	

02/07/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 	1582 - 1588 
CORRECTION OF ILLEGAL SENTENCE AND DEFENDANT'S 
MOTION FOR APPOINTMENT OF COUNSEL 

5 

8 

12/26/2003 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RELEASE OF DNA EVIDENCE UNDER NEVADA OPEN 
RECORDS ACT 

04/07/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RETURNING SEIZED PROPERTY 

02/27/2006 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
TRANSPORT 

1011 - 1025 

1595 - 1598 

1178 - 1181 

04/01/1996 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 	777 - 787 
COMPEL PRODUCTION OF SEMAN AND BLOOD, PETITION 
FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) AND 
MOTION TO PROCEED IN FORMA PAUPERIS 

5 
	

05/08/1998 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 	894 - 901 
MODIFY OR IN THE ALTERNATIVE CORRECT ILLEGAL 
SENTENCE 

08/09/2012 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
	

1403 - 1406 
RECONSIDER 

5 
	

11/27/2002 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
	

992 - 996 
VACATE AND/OR AMEND JUDGMENT 

01/19/2006 	STATE'S OPPOSITION TO MOTION FOR APPOINTMENT OF 1166 - 1169 
COUNSEL 

05/16/2012 	STATE'S RESPONSE AND MOTION TO DISMISS 
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS 
(POST-CONVICTION) 

09/19/2013 	STATE'S RESPONSE AND MOTION TO DISMISS 
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS 
(POST-CONVICTION) AND OPPOSITION TO DEFENDANT'S 
MOTION FOR APPOINTMENT OF COUNSEL 

1381 - 1388 

1488 - 1499 

02/27/2006 	STATE'S RESPONSE AND MOTION TO DISMISS PETITION 	1182 - 1188 
FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) 

5 
	

08/17/1998 	STATE'S RESPONSE TO DEFENDANT'S MOTION TO STRIKE 928 - 944 

5 
	

12/15/2004 	STATE'S RESPONSE TO EXTRAORDINARY WRIT OF 
	

1092 - 1101 
MANDAMUS 

10 
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4 
	

06/27/1996 	STATE'S SUPPLEMENTAL OPPOSITION TO PETITION FOR 	819 - 825 
WRIT OF HABEAS CORPUS (POST-CONVICTION) 

06/11/2003 	STIPULATION AND ORDER 

05/20/1996 	SUBSTITUTION OF ATTORNEYS 

09/27/2004 	SUPPLEMENTAL ACT 

02/20/1996 	SUPPLEMENTAL BRIEF AND POINTS AND AUTHORITIES 
IN SUPPORT OF PETITION FOR WRIT OF HABEAS CORPUS 

5 

4 

5 

4 

997 - 998 

805 - 806 

1073 - 1077 

752 - 759 

1325 - 1345 

1043 - 1046 

807 - 818 

7 

4 

5 

11/04/2011 

02/17/2004 

06/13/1996 

SUPPLEMENTAL BRIEF IN SUPPORT OF THE PETITION FOR 
WRIT OF HABEAS CORPUS AND ILLEGAL SENTENCE 
PURSUANT TO NRS 126.555 

SUPPLEMENTAL BRIEF TO STATES OPPOSITION TO 
DEFENDANT'S MOTION FOR RELEASE OF DNA EVIDENCE 
UNDER NEVADA OPEN RECORDS ACT 

SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT 
OF PETITION FOR WRIT OF HABEAS CORPUS 

4 
	

07/16/1996 	SUPPLEMENTAL REPLY AND OPPOSITION FOR WRIT OF 	826 - 828 
HABEAS CORPUS 

01/13/1997 

01/13/1997 

01/13/1997 

01/24/1990 

03/04/1992 

02/12/1990 

03/12/2007 

05/04/2004 

01/13/1997 

01/13/1997 

06/13/1990 

03/12/2007 

10/11/1990 

TRANSCRIPT OF HEARING HELD ON APRIL 17, 1996 

TRANSCRIPT OF HEARING HELD ON AUGUST 12, 1996 

TRANSCRIPT OF HEARING HELD ON AUGUST 21, 1996 

TRANSCRIPT OF HEARING HELD ON DECEMBER 26, 1989 

TRANSCRIPT OF HEARING HELD ON FEBRUARY 15, 1990 

TRANSCRIPT OF HEARING HELD ON JANUARY 11, 1990 

TRANSCRIPT OF HEARING HELD ON JANUARY 23, 2006 

TRANSCRIPT OF HEARING HELD ON JANUARY 5,2004 

TRANSCRIPT OF HEARING HELD ON JULY 15, 1996 

TRANSCRIPT OF HEARING HELD ON JULY 19, 1996 

TRANSCRIPT OF HEARING HELD ON JUNE 13, 1990 
(UNFILED) 

TRANSCRIPT OF HEARING HELD ON JUNE 26, 2006 

TRANSCRIPT OF HEARING HELD ON MARCH 12, 1990 

865 - 869 

870 - 874 

875 - 878 

18 - 33 

493 - 494 

38 - 41 

1226 - 1229 

1049 - 1055 

879 - 880 

881 - 885 

126 - 142 

1230 - 1236 

153 -220 

4 

4 

4 

1 

3 

1 

6 

5 

4 

5 

1 

6 

1 
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(CONTINUED) 

2 	10/11/1990 	TRANSCRIPT OF HEARING HELD ON MARCH 12, 1990 	221 - 267 
(CONTINUATION) 

3 	03/27/1992 	TRANSCRIPT OF HEARING HELD ON MARCH 12, 1990 
	

523 - 660 

2 	10/11/1990 	TRANSCRIPT OF HEARING HELD ON MARCH 13, 1990 
	

268 - 390 

2 	10/11/1990 	TRANSCRIPT OF HEARING HELD ON MARCH 15, 1990 
	

391 - 437 

5 	01/13/1997 	TRANSCRIPT OF HEARING HELD ON MARCH 6, 1996 
	

886 - 888 

4 	04/14/1992 	TRANSCRIPT OF HEARING HELD ON MARCH 7, 1990 
	

661 -665 

4 	04/14/1992 	TRANSCRIPT OF HEARING HELD ON MARCH 9, 1990 
	

666 - 667 

5 	05/14/2004 	TRANSCRIPT OF HEARING HELD ON MAY 11, 1998 
	

1060 - 1063 

5 	05/04/2004 	TRANSCRIPT OF HEARING HELD ON NOVEMBER 13, 2002 
	

1056 - 1059 

3 	03/04/1992 	TRANSCRIPT OF HEARING HELD ON OCTOBER 11, 1991 
	

495 - 497 

3 	03/04/1992 	TRANSCRIPT OF HEARING HELD ON OCTOBER 14, 1991 
	

498 - 502 

3 	03/04/1992 	TRANSCRIPT OF HEARING HELD ON OCTOBER 21, 1991 
	

503 - 514 

3 	03/04/1992 	TRANSCRIPT OF HEARING HELD ON OCTOBER 9, 1991 
	

515 - 517 

3 	03/04/1992 	TRANSCRIPT OF HEARING HELD ON SEPTEMBER 23, 1991 518 - 522 

1 	03/15/1990 	VERDICT COUNT I 
	

70 - 70 

1 	03/15/1990 	VERDICT COUNT II 
	

71 - 71 

1 	03/15/1990 	VERDICT COUNT III 
	

72 - 72 

1 	03/15/1990 	VERDICT COUNT IV 
	

73 - 73 
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In the Supiior Court of Yav al County 
STATE OF ARIZONA 

114 theinie appear —of record in. my dace. 

■••■■■•■■■■■ 

STATE OF ARIZONA. 

County of Yalta* 

1, ETHEL BOUTON. Clerk of the Superior Court al Yavapai County, State of Arizona. do hereby certify 

and attest the foregoing to be a full, true and correct copy of the —LudiattiecalP-3---9.---- .ea A reegrwt: and  

_ 5411.440t44.4i2rjahLADA._stall,  CJILAtilop 	 a vs. Ro Daniels Moraga 1 Case. 12891 

	 -1■■■■•■■■•......••■■■•........1•■••••=.,■—••■■■•■••■•1.1.....■■ 	 

••■•••■•■••••■1.....s.■■••■=1•WW..
.. 

...■1•11=••••■•■,...1.1.•••••••••■■•■■•■•,■•••••■■••■••• 

LN WITNESS WHEREOF, I have hereunto 

met %Irby hind and affixed the Goal of said Superior 

Celia at Prescott, this 	10th 

 

day of 

 

Hay  D., 19— 

ETHEL MOTOR 

Cltrk. Superior Court 

by Deputy' 

EOR 00783 
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SUPERIOR COUR! OF ARIZ UNA 

FILED 
ZZ_ 	M 

JUN 	1968 

L BOUM C1erk 

Vary_ 81.3 .149hter 3 

VAVAPAI CCJUN I Y 

PRESC011, AZ 

June 6, 1988 JAMES B,_SULT 

Div 

no. 	12891  

SIA I E OF ARIZONA 

vs 

Uale judge-at Elm wasslestef 

Ailowey 

'Ely: 	Julia  Stone 

Deputy 

 

 

 

ROY DAN MS MORkqk 
I3efense Counsel 

OAIE or OIROI: 	1/27/52  

5EH1NCI ur PRORAIION 

10:30 	s_i ift.iar. The SI et is teptcstil14c1 by dm above otatned Deputy County At. 
'-• 

tummy; the Defendant Ii pteseRI %tilit counsel named Amer. 

CUM' Repaltet  Sandra K.  Markham 	Is Nowt. 

The Dakildant Is &A so]. er iI. chatge, the'lleittpulstation o Isulif astd iElven the ciliputtunrty 
• 

l'tesuant te &HS, Serdun 134.07, the Court finds as ful1uvo5: 

%won or COUNSEL the Orietulani kiluvetniv, hiierIIgiiiy,am! vohllosalliV waived his right 

to hi: teilesruted by rairnsut :Het bIwjativtsed ol ibe tight la be teitieseikleti by lumina In 

chalk% kitell4h1 ko I lave malaisel appolitled flee Of Cliaige II Iue 13eliekulfull I imiktettl. 

WeaVtil or JURY 1 111AI, 1 he Defendant knowingly, iniefilsently, and iodine 	 1 tti  

tu a niak hy pity aftes having ti ren advised of Ids Ilabl lb mole ,  the iletennination ul milli lea' 

based upon a led la Ike Cutol. 

WAIVER OF likIAL . 1he Defendant knowingly. hitetligently, and voranotatity wuvcuiod$ liaht In 

WA with or willunit • Ivry. his oluld i coufnini anti cm' is exatertie witnesses, Ith Opt to 'kith at 

tannin view .11111 Ii pio Ia11,01,11 evhicoce 01111 c0II , Fai own witnessei ailar loaving been all-

Wietr or I legs ;1.01'1 5. Thal IcIcinilt$A1lolt oi pont wa tin el1,0 11 t A lila a 1.1.1 pilllyino-bimit-c41_ 

luny v(nolICT list; tletennittakiun ni Ihi•41$ 6110 IAN'S velitkl ui gully alter a buy Hai. 

ICuntiontedi 	 rogo 	1  

EOR 00784 
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• 
ROY DANIELS MORAGA 
	 -2 
	 CASE 12051 

The defendant's plea wa
s accepted and sentenci

ng was sat for 

April 11, 1500. 	
A Presentence Report 

was ordered and the 

defendant was releaa
ed on hig own recogn

izance, 	at the
 

stipulation of both par
ties. 

PENALTIES: 

The class 4 felony of
 this instant offense i

s designated as 

non-danlerous and no
n -repetitive.,  It

 carries a presumpt
ive 

Eence of yearsi a mini
mum sentence of 2 year

s and a maximum 

sentence of 5 years. Pr
obation is available an

d restitution will 

be required. 

The maximum fine that 
can be imposed is $150

'0 00.00  Pius a 

37% surcharge. A $100
.08 assessment payabl

e to the Victim's 

Compensation Fund will 
be levied. 

Both parties stipulat
e the defendant will 

pay, a $100.00 

assessment to the Vict
im's Compensation Fund

 and reatitution in 

the amount of $647.40 w
ill be paid to Datty's 

Or House. 

Counts II and III of th
e Indictment will be di

smissed or not 

charged and the State a
grees net to allege any

 prior convictions 

of the defendant. 

°MOM'S VERSION;  

Officers of the aerome
 Police Department fil

ed information 

regarding-  this report under DR
 88-012, In the origina

l report, 

Patrolman Davi4 Canfield
, states that on a

anuary 10, 1908 at 

approximately 346 in the morning he r
eceived a report of a 

burglary in progress 
at aetty's Ore Rouse 

on Main Strett in 

Jerome, Arizona. The p
erson reporting was Bi

ll Lytle. He stated 

that someone had broken in
to the bar and fled 

North bound on 89A 

in light colored, full 
size, 1974 or /975 pick

up. 

Clarkdale Police Depar
tment responded and wa

tched the road 

for the described ve
hicle without any re

sults. The Jerome 

officer contacted Mr. Lyt
le, who stated he had bee

n sleeping in 

the hotel upstairs when h
e was awakened by a b

ell on the bar-room 

door. He looked out t
he front window of th

e hotel to sae a 

vehicle leaving the
 scene. He then won

t down stairs and 

discovered the entry, i
mmediately prier to pho

ning police. 

The officer observed 
that suspects bad app

arently gained 

entry by breaking th
e glass on the bar d

oor, then reaching 

through to open the 
dead-bolt lock on th

e inside. The cash 

drawer had been pried 
open and the money tra

y was lying on the 

floor in piece°. The o
fficer also observed t

he Liquor closet in 

the hall where the cas
h box is kept to be pa

rtially opened, and 

that several blades on the exhaust tan
, in the rear of the 

kitchen, were bent inwa
rds from the outside. 

EOR 00795 
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VIVIAN KFIINCLE, 	or- 
I 	

c. 

Ccunty Atterney 
• By: Fred Newton for 

Herb Williams 

MAY 31 19133 
ARIZONA MT,. • 

PP% CF COna
sEc

tCTIONS 
MONO Tiou 

4 

Ey Wisdom for M r  Ta fribile: 

Criminal Judgmants-ClariOa 0_ 

Dept. of Corrections 

McS0 

1317.75 
	

STATE OF ARIIONA, 

vs. 

ROY DANIEL HORAGA 

APO 
4 

SENTENCE-IMPRISONMENT-DEPARTMENT OF CORRECTIONS 

9:3S a.m. • 
Tha State is rapreaented by the above-named coun

sel: the 

defendant is present with above-named counsel. 

Court Reporter  Frances Turvaf. 	is present. 

The defendant is advised of the charge, the determination
 ot' 

guilt and in given an opportusity to speak. 

Raving found no legal cause to delay rendition of judgme
nt 

and pronouncement of sentence, thu Couvt enters 
the following judg-

1 Ment and sentence: 

' 	IT IS THE JUDGMENT of the Court that the d
efendant is guilt 

of the crime of Count I: At.tempted Aggravated Assault 

i—Elass ony, 	 non angerous, 

nonrepatIEW5Ifen
'  

se in violation of A.R.S. 13-1001 ;  12041 

ll  4 i), 120S ;  701, 702 and ROI. 	 committed on ___________ 

and 

a Class . 	faeihY, daagerousinondangerous, repetitive 

nonropetnr073ffense, in violation of A.R.S. 

committed On 
41.1•■1 

••■...1. 1•■•■■••■•■■•■••••■,.. 

1 
..31Wo.1 1 1 SENTSNCt-impHISoNMENT-00C 

- 	• • .  

:MY Art 1983 

EOR 00779 
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NIMEMil! 

' I 

• .- - 	_. 
I 	lartikit 

•j 	101,41 	‘114.A.5 
'OH MLA 

laW0151. 
Up.tINC.P.S .---......._—____ 

nom 
tii-‘q 29 '92 13133 CCC 	Mizace 

, ••. 	 • 

IN THE SUPERIOR COURT 
OF 

Au in COPA COUNTY, STATE Op ARIZONA 

32-L 	May 23, 1503  Hon. Cecil D. Patterson, 	Or. ViVtANKATNGLE. tiq 
ii 

lk 131275 STATE vs. Morega 	 (CONTINUED) 

The defendant ifts also found to have been previouSly 

convicted of the following felonies* 

none 

a Class 

lin 

  

felony, nondangerousidangsrons convicted on 

 

 

2a 

 

 

 

a Clase 

  

felony, nondangerous/dangeroue convicted on 

 

 

  

 

 

 

	■••■•■■•■ ••••••• 

Upon consideration of all the facto, law and circumatances 

relevant here, the Court finds that suePansien of sentence and 
a 

term of probation are not appropriate and that a sentence of in
car- 

ceration with the Arizona Department of Corrections is appropriate. 

The court further finde that there are circumstance° sufficiently 

subetaatial to call for a Dial PreSumptiveile110==ellXid 
term. These circumstances aro AS stated by the Court on .the recor...1 

As punishment for thin/MOM crisie(321 

AS to Count  I: 
IT XS ORDERED that th-e—re ad ---1"---an 	 to the At zer... 

Department of Corrections for a term of imprisonment for FOUR 
4 

yearsi which is .tha PraeusPtive/MTMINUMZOWLIOLOW5tterm to data 

from .Ha 23 1913 and defendant is to be given credit f
or 

56 	 di 1s BOVQ4 prior to sentencing. 

As to 
IT IS oRDEREb that theemnimitelomora-tarrErWmr-ARiciiii 

Department of Corrections for a term of imprisonmant for 
	 

years, which is the Presumptive/Aggravated/Mitigated term to da
te 

from 	 and defendant ia to ba given credit for 
prior to sentencing. 

1 .15106 .1 .1 1 F 
1.4 	WuNT 

SENTENCE-4MP AiSoNMMITAWMTIOTL CENTD 
ML'4113(CONTINCED) 

Api.e 

,g(1983 

411 
	 EOR 00780 

I II 
I 
I 
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Eua 'SZ 13133 DOC CFFEICM 5AVICE 

• 

IN THE SUPERIOR COURT 

tittAkI(OrAcoUNTY,5TATe of U1ZQ NP.  

VIviAi4 IMINGLE, 
H. D. Vega 

G7t 131275 VATE vs. Noraga (CONTINUED) 

The defendant is advised concerning righLs of appaa1 and 
wmittan notice of those rights is provided, 

ORDERED exonerating at4y bond. 

ORDERED granting motion to'dismiss Count II 

im.....■••■•....INIMNIMMftroPminrp■m•POPP p■••• 

ORDERED authorizing the Sheriff of Maricopa County to delivf 
defendanr to the custody of the Arizona Department of Corrections 
and authorizing the Department of Corrections to carry out the ter' .  
of imprisonment set forth herein, 

ORDERED that tha Cleri shall remit to the Department 
Correction d a copy of this order plus all pre-sentence reports, 
probation violation repotts, medical and psychological reports 
relating to the defendant and involving this cause. 

5112D: Notice of Rights of Appeal, signed by the defenderm. 

ISSO'D! Order of Confinement. 

9:39 a.m. Hearing conclude. 

grPtaioa 

'pima al • 
/ 

• •Isu11 
sstrrEucg-niplasconikie , 	kV DM " 

EOR 00781 
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1.2-itivexwee - riminkTros - se Ihm 

=MILD rtlamosac daroodant. waaneravitio any band 

ma:a KnOnia•Ilith2:1734111  

Tie defendant kw •dris*d ccccc rain, Choaannoinoofal 

Of failure to alrLd* tna canals-loge at probation. 	
t  

Thi defariebrit Li idylsod COAciehi49 eights at appeal. 

Arid Women natica al thins riJIL ia PruOillsd. 

riti Condltlore yf igabot12n, eligrad by da[
saduni. 

leapt p:oriddd dafmndant.h NUALCC Og 

night., iiiimed be dafismd.nl. ICITT ile0, 10104 

ditandanLJ 
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',forage has apprised ma of an that is that he believes thnt 

Judge Wendell did in fact sentence him on each of the font' 

separate counts at issue, but that his final decision was that . 

they Were to run consecutive -- or concurrent with each other. - . • 

THE COURT; Concurrent. I would just point out to you 

that that is not possible for the simple reason that we 

wouldn't be here had he done that, and the Supreme Court had 
the entire transcript of the proceedings before Judge Wendell - 

before it when it made its determination. So there is no 

doubt that Mr. Morage is wrong on that and Ms. Lippie, you 

were there and evidently audge Wendell did not actually do 

that. 

MR. LIPP'S: No, he did not, Your Honor. 

THE COURT: So I don't have the transcript but I know the 

Supreme Court had it 

MR. GARCIA; Right. 

THE COURT: And they would not have sent it back for 

remand, they would not have remanded - it had he done that, but 

you Nay proceed. That's preserved. 

MR. GAHCIA: 	our Honor, I'm simply doing that to 

preserve the record. 

THE COURT: Yes. 

MR. GARCIA; Your Honor, we've gone over the report. NO 

doubt M. moraga has had serious problems with law enforcement 
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RSPN 
STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
JAMES R. SWEET[N 
Chief Deputy District Attorney 
Nevada Bar t1005144 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 
7 

8 
CLARK COUNTY, NEVADA 

10 THE STATE OF NEVADA, 

Plaintiff, 

ROY MORAGA, 
#0938554 

Defendant. 

9 

11 

12 

13 

[4 

CASE NO: -A---14-641f2-6-i—W--  

DEPT NO; V 

15 

16 

17 

18 

19 

20 

24 

22 

23 

24 

25 

26 

27 

28 

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR JUDICIAL ACTION AND  

OPPOSITION TO DEFENDANTS MOTION TO APPOINT COUNSEL  

DATE OF HEARING: APRIL 20, 2012 
TIME OF HEARING: 830 AM. 

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County 

District Attorney, through JAMES R. SWEETIN, Chief Deputy District Attorney, and 

hereby submits the attached Points and Authorities in Response to Defendant's Motion for 

Judicial Action and Opposition to Defendant's Motion to Appoint Counsel. 

This response is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral argument at the time of hearing, if 

deemed necessary by this Honorable Court. 

CaPrograrn 1,3 hestkfecv•Corddionancm CorrverIce_trunlY.2;85.6.38-37.3K7UF.1100 
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1 	 POINTS AND ATJTHORITIES  

	

2 	 STATEMENT OF THE CASE  

	

3 	On January 9, 1990, Roy Moraga (hereinafter "Defendant") was charged by way of 

4 Information with two (2) counts of Burglary (Felony — NRS 205.060) and two (2) counts of 

	

5 	Sexual Assault (Felony — NRS 200.364, 200.366). On January 11, 1990, Defendant entered a 

	

6 	plea of not guilty and his case proceeded to trial. Defendant was found guilty of all counts. 

	

7 	On June 13, 1990, pursuant to an Amended Information filed the same day, Defendant was 

	

8 	sentenced to Life without the possibility of parole under the "large habitual criminal statute, 

	

9 	NRS 207.010. Judgment of Conviction was filed on July 7, 1990. 

	

10 	Defendant timely appealed from his Judgment of Conviction. On August 27, 1991, 

	

11 	the Nevada Supreme Court affirmed Defendant's conviction but remanded for the district 

	

12 	court to resentence Defendant on the underlying counts rather than solely under the habitual 

	

13 	criminal statute. Remittitur issued on September 17, 1991. 

	

14 	Pursuant to the Nevada Supreme Court's Remand Order, on August 27, 1991, the 

	

15 	district court resentenced Defendant to the following: as to Count I — ten (10) years in the 

16 Nevada Department of Corrections ("NDC"); as to Count II — ten (10) years in NDC 

	

17 	consecutive to Count T; as to Count TTT — Life with parole eligibility beginning after five (5) 

	

18 	years had been served, consecutive to Count -11; and as to Count IV — pursuant to NRS 

	

19 	207.010, Life without the possibility of parole, consecutive to Count lit. The Amended 

	

20 	Judgment of Conviction was filed on November 13, 1991. 1  

	

21 	Defendant again appealed his sentence, and on October 4, 1995, the Nevada Supreme 

	

22 	Court dismissed Defendant's appeal. Remittitur issued 011 October 24, 1995. 

	

23 	On February 26, 1996, Defendant filed his first Petition for Writ of Habeas Corpus 

	

24 	(Post-Conviction). Subsequently, Defendant filed numerous Supplements. The State 

	

25 	responded on June 27, 1996. On September 6, 1996, the district court filed its Findings of 

	

26 	Fact, Conclusions of Law and Order denying Defendant's Petition. Defendant appealed, and 

27 

	

28 
	

I  A Second Aniencted Jact men( 01 - Conviction was Filed on September 29, 1993 to reflect one hundred eir„hty (I SO) days 
credit thr time served. 

2 	C:Tnwain. FilcsWccvia.0 oui,Do cmau-rr Conv,rtce.t...027858-48-3288788.DOC 
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1 	on April 20, 1999, the Nevada Supreme Court dismissed his appeal. Remittitur issued on 

	

2 	May 18, 1999. 

	

3 	Defendant filed his second Petition for Writ of Habeas Corpus (Post-Conviction) on 

	

4 	January 10, 2006. The State filed a Response and Motion to Dismiss on February 27, 2006. 

	

5 	The district court filed its Findings of Fact, Conclusions of Law and Order dismissing 

	

6 	Defendant's Petition on February 8, 2007. Defendant appealed, and on September 13, 2007, 

	

7 	the Nevada Supreme Court affirmed. Remittitur issued on September 11, 2007. 

	

8 	Defendant filed his third Petition for Writ of Habeas Corpus (Post-Conviction) on 

9 December 8, 2010. However, Defendant's third Petition was filed in the wrong court. When 

	

10 	the Petition was transferred to the Eighth Judicial District Court, it was assigned Case No. 

	

11 	11A640265-W. As a result, Defendant's Petition never came before the court. On February 

	

12 	8, 2012, Defendant filed the instant Motion for Judicial Action seeking to have his Petition 

	

13 	heard along with a Motion to Appoint Counsel. The State's response is as follows. 

	

14 	 ARGUMENT  

	

15 	1. THE STATE CONCURS WITH DEFENDANT'S MOTION FOR 

	

16 	 JUDICIAL ACTION 

	

17 	As Defendant's Petition was assigned a case number which resulted in his Petition 

	

18 	never having been heard, the State concurs that a hearing must be set on this matter. 

	

19 	Therefore, pursuant to NRS 34.745, the State respectfully requests that this court set a 

	

20 	hearing date at least forty-five (45) days out to allow the State to submit a Response to 

	

21 	Defendant's Petition. 

	

22 	II. DEFENDANT IS NOT ENTITLED TO APPOINTED COUNSEL 

	

23 	In Coleman v. Thompson,  501 U.S. 722 (1991), the United States Supreme Court 

	

24 	ruled that the Sixth Amendment provides 110 right to counsel in post-conviction proceedings. 

	

25 	Tn McKague v. Warden,  112 Nev. 159 912 P.2d 255 (1996), the Nevada Supreme Court 

	

26 	similarly held: "[t]he Nevada Constitution... does not guarantee a right to counsel in post- 

	

27 	conviction proceedings, as we interpret the Nevada Constitution's right to counsel provision 

	

28 	as being coextensive with the Sixth Amendment to the United States Constitution," 

3 	C:Tnwain. FilcsWccvia.0 oui,Do cmau-rr Conv,rtce.t...027858-48-3288788.DOC 
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1 	NRS 34.750 provides, in pertinent part: 

2 

3 

4 

5 

6 

7 

8 

9 

	

10 	Under NRS 34.750, ills clear that the court has discretion in determining whether to 

	

11 	appoint counsel. McKague  specifically held that with the exception of NRS 34.820(1)(a) 

	

12 	(entitling appointed counsel when petitioner is under a sentence of death), one does not have 

	

13 	"[a]ny constitutional or statutory right to counsel at all" in post-conviction proceedings. 

14 McKague,  112 Nev. at 164. The Nevada Supreme Court has observed that a Defendant 

	

15 	"must show that the requested review is not frivolous before he may have an attorney 

	

16 	appointed." Peterson v. Warden,  87 Nev. 134, 483 P.2d 204 (1971) (citing former statute 

	

17 	NRS 177.345(2)). 

	

18 	Defendant has not made any showing, substantive or otherwise, that a review of his 

	

19 	case would not be frivolous pursuant to Peterson.  In fact, Defendant does not even attempt to 

	

20 	show why a review of his case would not be frivolous. Furthermore, Defendant has not 

	

21 	shown that the issues are difficult or counsel is necessary pursuant to NRS 34.750, nor has 

	

22 	he shown why his untimely Petition will not be dismissed summarily pursuant to NRS 

	

23 	34.726. Because Defendant has not met the threshold test pursuant to NRS 34.750 and 

	

24 
	

Peterson,  he is not entitled to have counsel appointed, and his motion should be denied. 

	

25 
	

// 

	

26 
	

/1 

	

27 
	

/1 

	

28 
	

/1 

4 	C:Tnwain. FilcsWccvia.0 oui,Do cmau-rr Conv,rtce.t...027858-48-3288788.DOC 

"[a] petition may allee that the Defendant is unable to pay the 
costs of the proceedings or employ counsel. If the court is 
satisfied that the allegation of indigency is true and the petition 
is not dismissed summarily, the court may appoint counsel at 
the time the court orders the filing of an answer and a. return. In 
making its determination, the court may consider whether: 

(a) The issues are difficult; 

(b) The Defendant is unable to comprehend the proceedings; or 

(c) Counsel is necessary to proceed with discovery." 

(Emphasis added). 
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CONCLUSION  

For the foregoing reasons, the State respectfully requests that this court deny 

Defendant's Motion to Appoint Counsel and set a hearing date on Defendant's Petition for 

Writ of Habeas Corpus (Post-Conviction). 

DATED this 23rd day of March, 2012. 

Respectfully submitted, 

STEVEN 13. WOLFSON 
Clark County District Attorney 
Nevada Bar 4001565 

BY Is! JAMES R. SWEETIN 
JAMES R. SWEETIN 
Chief Deputy District Attorney 
Nevada Bar #005144 

CERTIFICATE OF MAILING  

1 hereby certify that service of the above and foregoing, was made this 23rd day of 

March, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

ROY MORAGA, BAC#31584 
LOVELOCK CORRECTIONAL CENTER 
1200 PRISON ROAD 
LOVELOCK, NV 89419 

Is! HOWARD CONRAD 
Secretary for the District Attorney's Office 

5 	C:Tnwain. FilcsWccvia.0 oui,Do cmau-rr Conv,rtce.t...027858-48-3288788.DOC 

22 

23 

24 

25 

26 

27 

28 hj c/SVU 
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CLERK OF THE COURT 

Electronically Filed 
04/1712012 08:46:17 AM 

1 OPPS 
STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
JAMES SWEETIN 
Chief Deputy District Attorney 
Nevada Bar #5144 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 	 I -A640265-2 
CASE NO: (89-0092174) 

DEPT NO: VI 
ROY 1VIORAGA, 
#0938554 

Defendant. 

STATE'S OPPOSITION TO DEFENDANT MOTION FOR ENLARGEMENT OF 
TIME 

DATE OF HEARING: April 20, 2012 
TIME OF T-TEARING: 8:30 A,M, 

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County 

District Attorney, through JAMES SWEETIN, Chief Deputy District Attorney, and hereby 

submits the attached Points and Authorities in State's Opposition to Defendant's Motion For 

En largement Of Time. 

This Opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 

/1/ 

27 	/// 

28 /8 

CfProgrd. 	 u-7.1.. --mp-_2_8687 76 -338659 I DOC! 
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POINTS AND AUTHORITIES  

STATEMENT OF THE CASE  

On January 9, 1990, Roy Moraga (hereinafter "Defendant") was charged by way of 

Information with two (2) counts of Burglary (Felony — NRS 205.060) and two (2) counts of 

Sexual Assault (Felony — NRS 200.364, 200.366). On January 11, 1990, Defendant entered a 

plea of not guilty and his case proceeded to trial. Defendant was found guilty of all counts. 

8 	On June 13, 1990, pursuant to an Amended Information filed the same day, Defendant was 

9 	sentenced to Life without the possibility of parole under the "large" habitual criminal statute, 

10 	NRS 207.010. Judgment of Conviction was filed on July 7, 1990. 

11 	Defendant timely appealed from his Judgment of Conviction. On August 27, 1991, 

12 the Nevada Supreme Court affirmed Defendant's conviction but remanded for the district 

13 	court to resentence Defendant on the underlying counts rather than solely under the habitual 

14 	criminal statute. Remittitur issued on September 17, 1991. 

15 	Pursuant to the Nevada Supreme Court's Remand Order, on October 21, 1991, the 

16 	district court resentenced Defendant to the following: as to Count I — ten (10) years in the 

17 Nevada Department of Corrections ("NDC"); as to Count II — ten (10) years in NDC 

18 	consecutive to Count 1; as to Count III — Life with parole eligibility beginning after five (5) 

19 	years had been served, consecutive to Count if; and as to Count IV — pursuant to -N-RS 

20 	207,010, Life without the possibility of parole, consecutive to Count 11111. The Amended 

21 	Judgment of Conviction was filed on November 13, 1991. 1  

22 	Defendant again appealed his sentence, and On October 4, 1995, the Nevada Supreme 

23 	Court dismissed Defendant's appeal, Remittitur issued on October 24, 1995, 

24 	On February 20, 1996, Defendant filed his first Petition for Writ of Habeas Corpus 

25 	(Post-Conviction). Subsequently, Defendant filed numerous Supplements. The State 

26 	responded on April 1, 1996. On September 6, 1996, the district court filed its Findings of 

27 

28 
	

I  A Second Aniencted Jactvrnc.n1 01 - Conviction was Filed on September 29, 1993 to reflect one hundred eir„hty (I SO) days 
credit thr time served. 
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1 	Fact, Conclusions of Law and Order denying Defendant's Petition. Defendant appealed, and 

	

2 	On April 20, 1999, the Nevada Supreme Court dismissed his appeal. Remittitur issued on 

	

3 	May 18, 1999. 

	

4 	Defendant filed his second Petition for Writ of Habeas Corpus (Post-Conviction) on 

	

5 	January 10, 2006. The State filed a Response and Motion to Dismiss on February 27, 2006. 

	

6 	The district court filed its Findings of Fact, Conclusions of Law and Order dismissing 

	

7 	Defendant's Petition on February 8, 2007. Defendant appealed, and on August 16, 2007, the 

	

8 	Nevada Supreme Court affirmed. Remittitur issued on September 11, 2007. 

	

9 	Defendant filed his third Petition for Writ of Habeas Corpus (Post-Conviction) on 

	

10 	December 8, 2010. However, Defendant's third Petition was filed in the wrong court. When 

	

11 	the Petition was transferred to the Eighth Judicial District Court, it was assigned Case No. 

	

12 	11A640265-W. As a result, Defendant's Petition never came before the court. On February 

	

13 	8, 2012, Defendant filed a Motion for Judicial Action seeking to have his Petition heard 

	

14 	along with a Motion to Appoint Counsel. The State filed a Response to Defendant's Motion 

	

15 	for Judicial Action and Motion to Appoint Counsel, concurring with Defendant that his 

	

16 	Petition must be placed on calendar but opposing his Motion to Appoint Counsel. 

	

17 	On April 20, 2012, Defendant filed the instant Motion for Enlargement of Time. The 

	

18 	State's opposition follows. 

	

19 
	

ARGUMENT  

	

20 
	

I. DEFENDANT IS NOT ENTTTLED TO ENLARGEMENT OF TIME 

	

21 
	

Defendant seeks an enlargement of time in order to file a Reply to the State's 

	

22 	Opposition to Defendant's Motion for Appointment of Counsel. Specifically, Defendant is 

	

23 	requesting an additional forty-five (45) days to complete this relatively simple motion. 

	

24 	However, Defendant fails to provide good cause for his request. See State v. Nelson,  118 

	

25 	Nev. 399, 46 P.3d 1232 (2002). As such, Defendant's Motion must be denied. 

	

26 	/1/ 

	

27 	/1/ 

	

28 	/1/ 
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CONCLUSION  

For the foregoing reasons, the State respectfully requests that this court deny 

Defendant's Motion for Enlargement of Time and Motion to Appoint Counsel. 

DATED this 17th day of April, 2012. 

Respectfully submitted, 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

BY Is! JAMES SWEETIN 
JAMES SWEETIN 
Chief Deputy District Attorney 
Nevada Bar #5144 

CERTIFICATE OF MAILING 

T hereby certify that service of the above and foregoing, was made this 17th day of 

April, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

ROY D. MORACA BAC #31584 
-LOVELOCK CORRECTIONAL CENTER 
1200 PRISON RD 
LOVELOCK, NV 89419 

Is/ J. MOTL 
Secretary for the District Attorney's Office 
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1 	 POINTS AND ATJTHORITIES  

	

2 	 STATEMENT OF THE CASE  

	

3 	On January 9, 1990, Roy Moraga (hereinafter "Defendant") was charged by way of 

4 Information with two (2) counts of Burglary (Felony — NRS 205.060) and two (2) counts of 

	

5 	Sexual Assault (Felony — NRS 200.364, 200.366). On January 11, 1990, Defendant entered a 

	

6 	plea of not guilty and his case proceeded to trial. Defendant was found guilty of all counts. 

	

7 	On June 13, 1990, pursuant to an Amended Information filed the same day, Defendant was 

	

8 	sentenced to Life without the possibility of parole under the "large habitual criminal statute, 

	

9 	NRS 207.010. Judgment of Conviction was filed on July 7, 1990. 

	

10 	Defendant timely appealed from his Judgment of Conviction. On August 27, 1991, 

	

11 	the Nevada Supreme Court affirmed Defendant's conviction but remanded for the district 

	

12 	court to resentence Defendant on the underlying counts rather than solely under the habitual 

	

13 	criminal statute. Remittitur issued on September 17, 1991. 

	

14 	Pursuant to the Nevada Supreme Court's Remand Order, on October 21, 1991, the 

	

15 	district court resentenced Defendant to the following: as to Count I — ten (10) years in the 

16 Nevada Department of Corrections ("NDC"); as to Count II — ten (10) years in NDC 

	

17 	consecutive to Count T; as to Count TTT — Life with parole eligibility beginning after five (5) 

	

18 	years had been served, consecutive to Count -11; and as to Count IV — pursuant to NRS 

	

19 	207.010, Life without the possibility of parole, consecutive to Count lit. The Amended 

	

20 	Judgment of Conviction was filed on November 13, 1991. 1  

	

21 	Defendant again appealed his sentence, and on October 4, 1995, the Nevada Supreme 

	

22 	Court dismissed Defendant's appeal. Remittitur issued 011 October 24, 1995. 

	

23 	On February 20, 1996, Defendant filed his first Petition for Writ of Habeas Corpus 

	

24 	(Post-Conviction). Subsequently, Defendant filed numerous Supplements. The State 

	

25 	responded on April 1, 1996. On September 6, 1996, the district court filed its Findings of 

	

26 	Fact, Conclusions of Law and Order denying Defendant's Petition. Defendant appealed, and 

27 

	

28 	credit ti-a- time served. 
A Second Aniencted Jact merit 01 - Conviction was Filed_ on September 29, 1993 to reflect one hundred eicAty (ISO) days 
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1 	on April 20, 1999, the Nevada Supreme Court dismissed his appeal. Remittitur issued on 

	

2 	May 18, 1999. 

	

3 	Defendant filed his second Petition for Writ of Habeas Corpus (Post-Conviction) on 

	

4 	January 10, 2006. The State filed a Response and Motion to Dismiss on February 27, 2006. 

	

5 	The district court filed its Findings of Fact, Conclusions of Law and Order dismissing 

	

6 	Defendant's Petition on February 8, 2007. Defendant appealed, and on August 16, 2007, the 

	

7 	Nevada Supreme Court affirmed. Remittitur issued on September 11, 2007. 

	

8 	Defendant filed his third Petition for Writ of Habeas Corpus (Post-Conviction) on 

	

9 	December 8, 2010. However, Defendant's third Petition was filed in the wrong court. When 

	

10 	the Petition was transferred to the Eighth Judicial District Court, it was assigned Case No. 

	

11 	11A640265-W. As a result, Defendant's Petition never came before the court. On February 

	

12 	8, 2012, Defendant filed a Motion for Judicial Action seeking to have his Petition heard 

	

13 	along with a. Motion to Appoint Counsel. The State filed a Response to Defendant's Motion 

	

14 	for Judicial Action and Motion to Appoint Counsel, concurring with Defendant that his 

	

15 	Petition must be placed on calendar but opposing his Motion to Appoint Counsel. 

	

16 	On April 20, 2012, Defendant filed the instant Motion for Enlargement of Time. The 

	

17 	State's opposition follows. 

	

18 	 ARGUMENT  

	

19 
	

I. DEFENDANT IS NOT ENTITLED TO ENLARGEMENT OF TIME 

	

20 
	

Defendant seeks an enlargement of time in order to file a Reply to the State's 

	

21 
	

Opposition to Defendant's Motion for Appointment of Counsel. Specifically, Defendant is 

	

22 	requesting an additional forty-five 05) days to complete this relatively simple motion. 

	

23 	However, Defendant fails to provide good cause for his request. See State v, Nelson,  118 

	

24 
	

Nev. 399, 46 P.3d1232 (2002). As such, Defendant's Motion must be denied. 

	

25 
	

// 

	

26 
	

/1 

	

27 
	

/1 

	

28 
	

/1 
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12 

CONCLUSION  

For the foregoing reasons, the State respectfully requests that this court deny 

Defendant's Motion for Enlargement of Time and Motion to Appoint Counsel. 

DATED this 17th day of April, 2012. 

Respectfully submitted, 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

BY Is! JAMES SWEETIN 

 

JAMES SWEETIN 
Chief Deputy District Attorney 
Nevada Bar #5144 
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CERTIFICATE OF MAILING  

19 
	

I hereby certify that service of the above and foregoing, was made this 17th day of 

20 
	

April, 2012, by depositing a. copy in the U.S. Mail, postage pre-paid, addressed to: 

21 
ROY D. MORAGA RAC #31584 

22 
	

LOVELOCK CORRECTIONAL CENTER 
1200 PRISON RD 

23 
	

LOVELOCK, NV 89419 
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21 	through JAMES R. SWEETIN, Chief Deputy District Attorney, and hereby submits the 

22 	attached Points and Authorities in Response and Motion to Dismiss Defendant's Petition for 

23 Writ of Habeas Corpus (Post-Conviction). 

24 	This Response and Motion to Dismiss is made and based upon all the papers and 

25 	pleadings on file herein, the attached points and authorities in support hereof, and oral 

26 	argument at the time of hearing, if deemed necessary by this Honorable Court. 

27 	•/ 

28 	II 

1 RSPN 
STEPHEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
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1 	 STATEMENT OF THE CASE  

	

2 	 POINTS AND AUTHORITIES  

	

3 	An Information was filed on January 9, 1990 charging Roy Moraga (hereinafter 

4 "Defendant") as follows: Counts 1 and 2: BURGLARY (Felony- NRS 205.060) and Counts 

5 3 and 4: SEXUAL ASSAULT (Felony- NRS 200.364, 200,366). On March 15, 1990, a jury 

	

6 	found Defendant guilty as charged on all counts. An Amended Information was filed on June 

	

7 	13, 1990 wherein the State sought punishment as a habitual criminal based on Defendant's 

	

8 	three prior felony convictions. 

	

9 	In addition to a $20 Administrative Assessment Fee, Defendant was sentenced on 

	

10 	June 13, 1990 to Life without the Possibility of Parole. The Judgment of Conviction was 

	

11 	filed on July 7, 1990. 

	

12 	Defendant filed a Notice of Appeal on June 27, 1990. The Nevada Supreme Court 

	

13 	filed its Order of Remand for Re-sentencing on August 27, 1991. Remittitur issued on 

	

14 	September 17, 1991. 

	

15 	On October 21, 1991, Defendant was re-sentenced as follows: $25 Administrative 

	

16 	Assessment Fee; Count 1: ten (10) years in the Nevada Department of Prisons (NDP); Count 

	

17 	2: ten (10) years in NDP to run consecutive with count 1; Count 3: Life with the Possibility 

	

18 	of Parole after five (5) years in NDP to run consecutive to count 2; and Count 4: habitual 

	

19 	criminal treatment under NRS 207.010(2) to Life without the Possibility of Parole to run 

	

20 	consecutive to count 3. The Amended Judgment of Conviction was filed on November 13, 

	

21 	1991. Defendant was later given one hundred and eighty (180) days credit for time served. 

	

22 	Defendant filed a Notice of Appeal from the Amended Judgment of Conviction on 

	

23 	October 30, 1991. The Nevada Supreme Court filed its Order Dismissing the Appeal on 

	

24 	October 4, 1995. Remittitur issued on October 24, 1995. 

	

25 	On February 20, 1996, Defendant filed a Pro Per Petition for Writ of Habeas Corpus. 

	

26 	The State filed its Opposition on April 1, 1996. Defendant filed a Supplemental Petition on 

	

27 	June 13, 1996. The State filed its Opposition to the Supplement on June 27, 1996. Defendant 

	

28 	filed a Reply on July 16, 1996. The district court filed its Findings of Fact and Conclusions 
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1 	of Law Denying the Petition on September 6, 1996. Defendant filed a Notice of Appeal on 

2 	September 27, 1996. 

3 	Defendant filed a Motion to Modify Sentence or Correct Illegal Sentence on April 30, 

4 	1998. The State tiled its Opposition on May 8, 1998. The district court filed its Order 

5 	Denying the Motion on May 28, 1998. Defendant filed a. Notice of Appeal on June 13, 1998. 

6 	The Nevada Supreme Court filed its combined Order of Affirmance of both the 

7 	Petition for Writ of Habeas Corpus and the Motion to Modify Sentence on April 20, 1999. 

8 	Remittitur issued on May 18, 1999. 

Defendant filed a Second Petition for Writ of Habeas Corpus on January 10, 2006. 

The State filed its Response and Motion to Dismiss on February 27, 2006. Defendant filed a 

Reply on May 24, 2006. The district court filed its Findings of Fact and Conclusions of Law 

denying the Petition on February 8, 2007. Defendant filed a Notice of Appeal on March 2, 

2007. The Nevada Supreme Court filed its Order of Affirmance on August 16, 2007. 

Remittitur issued on September 11, 2007. 

The instant Third Petition for Writ of Habeas Corpus was filed on November 4, 2011. 

The State's Response and Motion to Dismiss follows: 

ARGUMENT  

I. DEFENDANT'S PETITION IS TIME BARRED UNDER 

NEVADA REVISED STATUTE 34.726. 

Defendant's Third Petition for Writ of Habeas Corpus is time barred with no good 

cause shown for delay. Pursuant to NRS 34.726: 

1, 	Unless there is good cause shown for delay, a petition that 
challenges the validity of a. judgment or sentence must be 
filed within 1 year of the entry of the judgment of 
conviction or, if an appeal has been taken from the 
judgment, within 1 year after the Supreme Court issues its 
remittitur. For the purposes of this subsection, good cause 
for delay exists if the petitioner demonstrates to the 
satisfaction of the court: 

(a) 	That the delay is not the fault of the 
petitioner; and 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

CPrtiOlial 1' ilos N cevia .Con D oc u mom C aaveltoruc n 1r297402R - 3511202. D C 

1383 



	

1 
	

(b) 	That dismissal of the petition as untimely 

	

2 
	 will unduly prejudice the petitioner. 

	

3 	Defendant's petition does not fall within this statutory time limitation, The Supreme Court 

	

4 	of Nevada has held that NRS 34.726 should be construed by its plain meaning. Pellegrini v.  

	

5 	State, 117 Nev. 860, 873, 34 P.3d 519, 528 (2001). As per the language of the statute, the 

	

6 	one-year time bar proscribed by NRS 34.726 begins to run from the date the judgment of 

	

7 	conviction is filed or a remittitur from a timely direct appeal is filed. Dickerson v. State, 114 

	

8 	Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998). In the instant case, Defendant filed a 

	

9 	direct appeal. Thus, the one-year time bar began to run from the date the Supreme Court 

	

10 	issued Remittitur — September 17, 1991. The instant Petition was not filed until November 

	

11 	4, 2011. This is over nineteen (19) years beyond the one year time frame. 

	

12 	Additionally, the one-year time limit for preparing petitions for post-conviction relief 

	

13 	under NRS 34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 53 P.3d 901 

	

14 	(2002), the Nevada Supreme Court rejected a habeas petition that was filed two days late 

	

15 	despite evidence presented by the defendant that he purchased postage through the prison 

	

16 	and mailed the Notice within the one-year time limit. 

	

17 	Furthermore, the Nevada Supreme Court has held that the district court has a duly to 

	

18 	consider whether a defendant's post-conviction petition claims are procedurally barred. State 

	

19 	v. Eighth Judicial District Court, 121 Nev. 225, 112 P.3d1070 (2005). The Court found that 

	

20 	"[a]pplication of the statutory procedural default rules to post-conviction habeas petitions is 

	

21 	mandatory," noting: 

22 

23 

24 

25 

26 

27 

28 

Habeas corpus petitions that are filed many years after 
conviction are an unreasonable burden on the criminal justice 
system. The necessity for a workable system dictates that there 
must exist a time when a criminal conviction is final. 

121 Nev. at 231, 112 P.3d at 1074. Additionally, the Court noted that procedural bars 

"cannot be ignored [by the district court] when properly raised by the State." 121 Nev. at 

233, 112 P.3d at 1075. The Nevada Supreme Court has granted no discretion to the district 

courts regarding whether to apply the statutory procedural bars; the rules must be applied. 
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3. 	Pursuant to subsections 1 and 2, the petitioner has the 
burden of pleading and proving specific facts that 
demonstrate: 

(a) Good cause for the petitioner's failure to present 
the claim or for presenting the claim again; and 

(b)  Actual prejudice to the petitioner. 

1 
	

Tn this case, Defendant filed the instant Petition for Writ of Habeas Corpus outside of 

2 
	

the one-year time limit. Remittitur On Defendant's direct appeal issued on September 17, 

3 
	

1991. Defendant did not file the instant Petition until November 11, 2011, which is over the 

4 
	

one (1) year time prescribed in NRS 34.726. Absent a showing of good cause for this delay. 

5 
	

Defendant's claim must be dismissed because of its tardy filing. 

6 
	

II. DEFENDANT'S PETITION IS SUCCESSIVE 

7 
	

Defendant's instant third Petition should be dismissed pursuant to NRS 34.810 as it is 

8 	successive. Pertinent portions of NRS 34.810 state: 

2. 	A second .  or successive petition must be dismissed if the 
judge Of justice determines that it fails to allege new or 
different grounds for relief and that the prior 
determination was On the merits or, if new and different 
grounds are alle ,zed, the judge or justice finds that the 
failure of the Defendant to assert those grounds in a prior 
petition constituted an abuse of the writ. 

14 

15 

16 

17 

18 	NRS 34.810. The district court denied Defendant's first habeas petition on the merits on 

19 	September 6, 1996. Notably, the Nevada Supreme Court subsequently affirmed the district 

20 	court's denial of Defendant's Petition and rernittitur issued on May 18, 1999. Defendant 

21 	should have raised any and all grounds in his first petition and his failure to do so is an abuse 

22 	of the writ as enunciated in NRS 34.810(2). Because Defendant's first petition was filed and 

23 	decided on the merits, the instant petition is a successive petition pursuant to NRS 34.810(2), 

24 	To avoid procedural default under NRS 34.810, Defendant has the burden of pleading and 

25 	proving specific facts that demonstrate both good cause for his failure to present his claims 

26 	in earlier proceedings and actual prejudice. NRS 34.810(3); Hogan v. Warden,  109 Nev. 

27 	952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v. Director,  104 Nev. 656, 659, 764 P.2d 

28 	1303, 1305 (1988). As noted infra,  Defendant has not demonstrated any such good cause, 

9 

10 

11 

12 

13 
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1 	and consequently Defendant has not met that burden. Absent a showing of good cause, 

	

2 	Defendant's petition should be dismissed pursuant to NRS 34.810. 

	

3 	III. DEFENDANT HAS NOT SHOWN GOOD CAUSE FOR THE 

	

4 	 DELAYED FILING OF A SUCCESSIVE PETITION. 

	

5 	In the instant Petition, Defendant has not established good cause for the delay in filing 

	

6 	a late, successive Petition. "Generally, 'good cause' means a 'substantial reason; one that 

	

7 	affords a legal excuse.' Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003) 

	

8 	quoting Colley v. State, 105 Nev. 235, 236, 773 P,2d 1229, 1230 (1989). "In order to 

	

9 	demonstrate good cause, a petitioner must show that an impediment external to the defense 

	

10 	prevented him or her from complying with State procedural default rules." Hathaway, 71 

	

11 	P.3d at 506 citing Pellegrini v. State, 117 Nev. 860, 886-87, 34 P.3d 519, 537 (2001); 

	

12 	Lozada v. State, 110 Nev. 349, 353, 871 P.2d 944, 946 (1994); Passanisi v. Director, 105 

	

13 	Nev. 63, 66, 769 P.2d 72, 74 (1989). An impediment external to the defense can be 

	

14 	demonstrated by a showing "that the factual or legal basis for the claim was not reasonably 

	

15 	available to counsel or that some interference by officials made compliance impracticable." 

	

16 	Hathaway, 71 P.3d at 506. 

	

17 	In this case, Defendant has not given any legally relevant excuse for failure to file his 

	

18 	Petition in a timely manner. Defendant has not stated any facts that would show good cause 

	

19 	for not filing his Petition in the required time frame. Instead, Defendant re-alleges the same 

	

20 	argument that he was improperly adjudicated a habitual criminal. This argument was already 

	

21 	rejected by the Nevada Supreme Court on appeal from the denial of his Motion to Modify 

	

22 	Sentence/Correct Illegal Sentence. Order Dismissing Appeal, April 20, 1999, pg. 5. 

	

23 	Defendant has also stated no facts that would show he would be in any way prejudiced by 

	

24 	having to comply with the procedural time bar. fri so much as Defendant may be claiming 

	

25 	"actual innocence" as good cause, his bare allegation is not sufficient to meet the criteria set 

	

26 	forth in Calderon v. Thompson, 523 U.S. 538, 559 (1998). Defendant must submit new 

	

27 	evidence in his habeas proceeding in light of which no reasonable juror would have 

	

28 	convicted him, Id. In this case, Defendant has failed to include any new evidence to establish 
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1 	his innocence. 1-le merely recites the same arguments that his sentence is illegal, that have 

	

2 	already been raised and rejected. Therefore, since the Defendant cannot show good cause or 

	

3 	actual prejudice for failing to comply with the one year time limit and re-raising claims, the 

	

4 	instant Petition should be dismissed. 

	

5 	IV. DEFENDANT'S PETITION IS BARRED BY LACHES PURSUANT TO 

	

6 	 NRS 34.800 

	

7 	NRS 34.800 creates a rebuttable presumption of prejudice to the State if "[a] period 

	

8 	exceeding five years between the filing of a judgment of conviction, an order imposing a 

	

9 	sentence of imprisonment or a decision on direct appeal of a judgment of conviction and the 

	

10 	filing of a petition challenging the validity of a judgment of conviction...." The statute also 

	

11 	requires that the State plead ladies in its motion to dismiss the petition. NRS 34.800. The 

	

12 	State pleads ladies in the instant case. 

	

13 	As noted, supra,  remittitur on Defendant's Direct Appeal issued on September 17, 

	

14 	1991. Since more than five (5) years have elapsed between the issuance of remittitur and the 

	

15 	filing of Defendant's instant Petition, NRS 34.800 directly applies in this case. 

	

16 	NRS 34.800 was enacted to protect the State from having to go back years later to re- 

	

17 	prove matters that have become ancient history. There is a rebuttable presumption of 

	

18 	prejudice for this very reason and the doctrine of laches must be applied in the instant matter. 

	

19 	If courts required evidentiary hearings for long delayed petitions such as in the instant 

	

20 	matter, the State would have to call and find long lost witnesses whose once vivid 

	

21 	recollections have faded and re-gather evidence that in many cases has been lost or destroyed 

	

22 	because of the lengthy passage of time. Based on the State's arguments above, this Court 

	

23 	should summarily deny the instant petition according to the doctrine of laches pursuant to 

	

24 	NRS 34.800, as the delay of more than five (5) years in filing is unexcused. 

	

25 	II 

	

26 	/1 

	

27 	/1 

	

28 	/1 
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CONCLUSION  

For the foregoing reasons, the Defendant's late Petition for Writ of T-Tabeas Corpus 

Post Conviction should be DISMISSED. 

DATED this 16TH day of May, 2012. 

Respectfully submitted, 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

BY Is! JAMES R. SWEETIN 
JAMES R. SWEETIN 
Chief Deputy District Attorney 
Nevada Bar #005144 

CERTIFICATE OF MAILING  

I hereby certify that service of the above and foregoing, was made this 16th day of 

May, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

22 
	

ROY MORAGA, BAC#31584 
LOVELOCK CORRECTIONAL CENTER 

23 	 1200 PRISON ROAD 

24 
	 LOVELOCK, NV 89419 

25 
	

/s/ HOWARD CONRAD 

26 
	 Secretary for the District Attorney's Office 

27 
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CLERK OF THE COURT 

7 

8 

9 

10 THE STATE OF NEVADA, 

12 	-vs- 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 	the attached points and authorities in support hereof, and oral argument at the time of 

25 	hearing, if deemed necessary by this Honorable Court. 

26 

27 	// 

28 	II 

ROY 1VIORAGA, 
#0938554 

STATE'S OPPOSITION TO DEFENDANT'S MOTION TO RECONSIDER 

DATE OF HEARING: AUGUST, 27, 2012 
TIME OF HEARING: 9:00 AM 

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County 

District Attorney, through JAMES R. SWEETIN, Chief Deputy District Attorney, and 

hereby submits the attached Points and Authorities in Opposition to Defendant's Motion to 

Reconsider. 

This opposition is made and based upon all the papers and pleadings on file herein, 

Plaintiff, 

Defendant. 

CLARK COUNTY, NEVADA 

DISTRICT COURT 

DEPT NO: VI 

CASE NO: C-89-092174-1 

Electronically Filed 
08/0912012 Og:05:57 AM 

1 OPPS 
STEVEN B. WOLFSON 

2 Clark County District Attorney 
Nevada Bar #001565 

3 JAMES R. SWEETIN 
Chief Deputy District Attorney 

4 Nevada Bar #005144 
200 Lewis Avenue 

5 Las Vegas, Nevada 89155-2212 
(702) 671-2500 

6 Attorney for Plaintiff 

C:' Pro gre. Fil 	 u iD00.1111 crrr C' or, u -7.1." -ruap'_:.' 2728-29 -'386258 -2 D 0 C 
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1 	 POINTS AND ATJTHORITIES  

	

2 	 STATEMENT OF THE CASE  

	

3 	An Information was filed on January 9, 1990 charging Roy Moraga (hereinafter 

4 "Defendant") as follows: Counts 1 and 2: BURGLARY (Felony- NRS 205.060) and Counts 

5 3 and 4: SEXUAL ASSAULT (Felony- NRS 200.364, 200.366). On March 15, 1990, a jury 

	

6 	found Defendant guilty as charged on all counts. 

	

7 	In addition to a $20 Administrative Assessment Fee, Defendant was sentenced on 

	

8 	June 13, 1990 to Life without the Possibility of Parole. The Judgment of Conviction was 

	

9 	filed on July 7, 1990. 

	

10 	Defendant filed a Notice of Appeal on June 27, 1990. The Nevada Supreme Court 

	

11 	filed its Order of Remand for Re-sentencing on August 27, 1991. Remittitur issued on 

	

12 	September 17, 1991. 

	

13 	On October 21, 1991, Defendant was re-sentenced as follows: $25 Administrative 

	

14 	Assessment Fee; Count 1: ten (10) years in the Nevada Department of Prisons (NDP); Count 

	

15 	2: ten (10) years in NDP to run consecutive with count 1; Count 3: Life with the Possibility 

	

16 	of Parole after five (5) years in NDP to run consecutive to count 2; and Count 4: as a 

	

17 	habitual criminal under NRS 207.010(2) to Life without the Possibility of Parole to run 

	

18 	consecutive to count 3. The Amended Judgment of Conviction was filed on November 13, 

	

19 	1991. Defendant was later given one hundred and eighty (180) days credit for time served. 

	

20 	Defendant filed a Notice of Appeal from the Amended Judgment of Conviction on 

	

21 	October 30, 1991. The Nevada Supreme Court filed its Order Dismissing the Appeal on 

	

22 	October 4, 1995. Re-mittitur issued on October 24, 1995. 

	

23 	On February 20, 1996, Defendant filed a Pro Per Petition for Writ of Habeas Corpus, 

	

24 	The State filed its Opposition on April 1, 1996. Defendant filed a Supplemental Petition on 

	

25 	June 13, 1996. The State filed its Opposition to the Supplement on June 27, 1996. Defendant 

	

26 	filed a Reply on July 16, 1996. The district court filed its Findings of Fact and Conclusions 

	

27 	of Law Denying the Petition CM September 6, 1996. Defendant filed a Notice of Appeal on 

	

28 	September 27, 1996. 

2 	C:,Pro,-din.Fil“Wccvia.Coni,Docmacat Cormrtcr\t,n.0327:2829-386:25.92.DOC 
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1 	Defendant filed a Motion to Modify Sentence or Correct Illegal Sentence on April 30, 

	

2 	1998. The State filed its Opposition on May 8, 1998. The district court filed its Order 

	

3 	Denying the Motion on May 28, 1998, Defendant filed a Notice of Appeal on June 13, 1998, 

	

4 	The Nevada Supreme Court filed its combined Order of Affirmance of both the 

	

5 	Petition for Writ of Habeas Corpus and the Motion to Modify Sentence on April 20, 1999. 

	

6 	Remittitur issued on May 18, 1999. 

	

7 	Defendant filed a Second Petition for Writ of Habeas Corpus on January 10, 2006. 

	

8 	The State filed its Response and Motion to Dismiss on February 27, 2006. Defendant filed a 

	

9 	Reply on May 24, 2006. The district court filed its Findings of Fact and Conclusions of Law 

	

10 	denying the Petition on February 8, 2007. Defendant filed a Notice of Appeal on March 2, 

	

11 	2007. The Nevada Supreme Court filed its Order of Affirmance on August 16, 2007. 

	

12 	Remittitur issued on September 11, 2007. 

	

13 	Defendant filed a Third Petition for Writ of Habeas Corpus on November 4, 2011. 

	

14 	The State filed a Response and Motion to Dismiss on May 16, 2012. Defendant's Petition 

	

15 	was denied on July 16, 2012. Defendant filed the instant Motion to Reconsider on August 6, 

	

16 	2012. The State's Opposition to Defendant's Motion to Reconsider follows. 

	

1 7 	 ARGUMENT  

	

18 	1. DEFENDANT'S MOTION TO RECONSIDER IS NOT PROPERLY 

	

19 	 BEFORE THE COURT. 

	

20 	Defendant's Motion to Reconsider is not properly before this Court and should be 

	

21 	denied. The Eighth Judicial District Court Rules provide that "[r]o motion once heard and 

	

22 	disposed of may be renewed in the same cause, nor may the same matters therein embraced 

	

23 	be reheard, unless by leave of the court granted upon motion therefore, after such notice of 

	

24 	such motion to the adverse parties." EJDCR 2.24(a). Defendant failed to obtain leave of the 

	

25 	court to file this motion, and therefore, his motion should be denied 

	

26 	Additionally, Defendant has not shown that the Court overlooked or misapprehended 

	

27 	any material issue of fact or law; therefore, there is no reason for the Court to reconsider its 

	

28 	denial of Defendant's late successive petition. See.  NRAP 40(a)(1). 

3 	C:,Pro,-din.Fil“Wccvim.Coni,Docinacat Cormrtcr\t,n.0327:2829-386:25.92.DOC 
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CONCLUSION  

Based on the foregoing arguments, the State respectfully requests this Honorable 

Court to deny Defendant's Motion. 

DATED this 9th day of August, 2012. 

Respectfully submitted, 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

BY Is! JAMES R. SWEETIN 
JAMES R. SWEETIN 
Chief Deputy District Attorney 
Nevada Bar #005144 

CERTIFICATE OF MAILING  

I hereby certify that service of the above and foregoing, was made this 9th day of 

August, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

ROY MORAGA, BAC#31584 
LOVELOCK CORRECTIONAL CENTER 
1200 PRISON ROAD 
LOVELOCK, NV 89419 

Is! HOWARD CONRAD 
Secretary for the District Attorney's Office 

4 	C:',Pro-din.Fil“Wccvim.CouiDocmacat Cormrtcr\t,n.0327:2829-386:25.92.DOC 

22 

23 

24 

25 

26 

27 

28 hj c/SVU 
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Attorney for Plaintiff 

I 

2 

3 

4 

5 

6 

IL E 
Iluc 13 8 5s AN 12 

.15..1 -119  

Ersit 	T 	,X1,;fir 

Defendant, 

THE STATE OF NEVADA, 

Plaintiff, 

-17s- 

ROY D. MORAGA, 
#0938554 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

CASE NO: 

DEPT NO: 

C-89-092174-1 

VI 

FINDINGS OF FACT, CONCLUSIONS OF' 

LAW AND ORDER  

DATE OF HEARING: July 16, 2012 
TIME OF HEARING: 8:30 A.M. 

T111S CAUSE having come on for hearing before the Honorable EL1SSA P. 

CADISH, District Judge, on the 16th day of July, 2012, the Petitioner not present, the 

Respondent being represented by STEVEN B. WOLFSON, District Attorney, by and 

through DCNA RINETTI, Chief Deputy District Attorney, and the Court having considered 

the mailer, including briefs, and documents on file herein, without argument, now therefore, 

the Court makes the following findings of fact and conclusions of law: 

09C092174 
FFCO 
Findings of Fut, Conolonions o Law and ( 
1030375 

11111111111111111111111 111 111111 
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1 	 FINDINGS OF FACT  

1. An information was filed on January 9, 1990 charging Roy Moraga (hereinafter 

	

3 	"Defendant") as follows: Counts 1 and 2: BURGLARY (Felony- NRS 205.060) and 

	

4 	Counts 3 and 4: SEXUAL ASSAULT (Felony- NRS 200.364, 200.366). 

	

5 	2. On March 15, 1990, a jury found Defendant guilty as charged on all counts. 

	

6 	3. An Amended Information was tiled on June 13, 1990 wherein the State sought 

	

7 
	

punishment as a habitual criminal based on Defendant's three prior felony 

	

8 
	

convictions. 

	

9 
	

4. In addition to a $20 Administrative Assessment Fee, Defendant was sentenced on 

	

10 
	

June 13, 1990 to Life without the Possibility of Parole, The Judgment of Conviction 

	

11 
	

was filed on July 7, 1990. 

	

12 
	

5. Defendant filed a Notice of Appeal on June 27, 1990. The Nevada Supreme Court 

	

13 
	

filed its Order of Remand for Re-sentencing on August 27, 1991. Rernittitur issued on 

	

14 
	

September 17, 1991. 

	

15 
	

6, On October 21, 1991, Defendant was re-sentenced as follows: $25 Administrative 

	

16 
	

Assessment Fee; Count 1: ten (10) years in the Nevada Department of Prisons (NDP); 

	

17 
	

Count 2: ten (10) years in NDP to tun consecutive with count I ; Count 3: Life with 

	

18 
	

the Possibility of Parole after five (5) years in NDP to run consecutive to count 2; and 

	

19 
	

Count 4: habitual criminal treatment under NRS 207.010(2) to Life without lhe 

	

20 
	

Possibility of Parole to run consecutive to count 3. 

	

21 
	

7. The Amended Judgment of Conviction was tiled on November 13, 1991. Defendant 

	

-22 
	

was later given one hundred and eighty (180) days credit for time served. 

	

23 
	

8. Defendant filed a Notice of Appeal from the Amended Judgment of Conviction on 

	

24 
	

October 30, 1991. The Nevada Supreme Court filed its Order Dismissing the Appeal 

	

25 
	

on October 4, 1995. Remittitur issued on October 24, 1995. 

	

26 
	

9. On February 20, 1996, Defendant filed a Pro Per Petition for Writ of Habeas Corpus. 

	

27 
	

The State filed its Opposition on April 1, 1996. Defendant filed a Supplemental 

	

28 
	

Petition on June 13, 1996. The State tiled its Opposition to the Supplement on June 

2 
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1 	27, 1996. Defendant filed. a Reply on July 16, 1996. The district court filed its 

	

2 	Findings of Fact and Conclusions of Law Denying the Petition on September 6, 1996. 

	

3 	Defendant filed a Notice of Appeal on September 27, 1996. 

	

4 	10. Defendant filed a Motion to IvTotlify Sentence or Correct Illegal Sentence on April 30, 

	

5 	1998.. The State filed its Opposition on May 8, 1998. The district court filed its Order 

	

6 	Denying the Motion on May 28,1998. Defendant filed a Notice of Appeal on June 

	

7 	13, 1998. 

11. The Nevada Supreme Court filed its combined Order of Affirmance of both the 

	

9 
	

Petition for Writ of Habeas Corpus and the Motion to Modify Sentence on April 20, 

	

10 
	

1999. Remittitur issued on May 18, 1999. 

	

11 
	

12. Defendant filed a Second Petition for Writ of Habeas Corpus on January 10, 2006. 

	

12 
	

The State filed its Response and Motion to Dismiss on February 27, 2006. Defendant 

	

13 
	

filed a Reply on May 24, 2006. The district court filed its Findings of Fact and 

	

14 
	

Conclusions of Law denying the Petition on February 8, 2007. Defendant filed a 

	

15 
	

Notice of Appeal on March 2, 2007. The Nevada Supreme Court filed its Order of 

	

16 
	

Affirmance on August 16, 2007. Remittitur issued on September 11, 2007. 

	

17 
	

13. Daendant filed a Third Petition for Writ of Habeas Corpus on November 4, 2011. 

	

18 
	

The State filed its Response and Motion to Dismiss on May 16, 2012. 

	

19 
	

14. A hearing on the Petition was held on July 16, 2012. 

	

20 
	

15. The Petition is time barred. 

	

2! 
	

16. Defendant filed his Petition outside of the one year time frame. 

	

22 
	

17. The Nevada Supreme Court issued Remittitur on Defendant's direct appeal on 

	

23 
	

September 17, 1991. Defendant's instant Petition was not filed until November 11, 

	

24 
	

2011. 

	

25 
	

18. The Petition is successive. 

	

26 
	

19. Defendant has filed two previous Petitions for Writ of Habeas Corpus. 

	

27 
	

20. Defendant has failed to establish good cause for the late filing of a successive 

	

28 
	

Petition. 

3 
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1 	21. Defendant's claim of actual innocence is not good cause to overcome the procedural 

2 	bars. 

3 	22. Defendant is not entitled to appointment of counsel. 

4 	23. The State has pled inches and Defendant has not overcome the statutory presumption 

5 	that the lengthy delay in filing the instant petition has prejudiced the State. 

6 	 CONCLUSIONS OF LAW 

7 	1. 	NRS 34.726(1) provides: 

1. Unless there is good cause shown for delay, a petition that 
challenges the validity of a judgment or sentence must be tiled 
within .1 yell,. after erth9 ,  of the judgment of  or, if an 
appeal has been taken from the judgment, within 1 year afier the 
Supreme Court issues its remittitur. For the purposes of this 
subsection, good cause for delay exists if the petitioner 
demonstrates to the satisfaction of the court: 
(a) That the delay is not the fault of the petitioner; and 
(b) That dismissal of the petition as untimely will unduly 
prejudice the 

 
petitioner. 

(Emphasis added). 

2. A second or successive petition must he dismissed if the judge 
or justice determines that it fails to allege new or different 
grounds for relief and that the prior determination was on the 
merits or, if new and different grounds are alleged, the judge or 
justice finds that the failure a the Defendant to assert those 
grounds in a prior petition constituted an abuse of the writ. 

3. Pursuant to subsections 1 and 2, the petitioner has the burden 
of pleading and proving specific facts that demonstrate; 

(a) Good cause for the petitioner's failure to present the claim or 
for presenting the claim again; and 
(b) Actual prejudice to the petitioner. 

4. 'lb avoid procedural default under NRS 34.810, Defendant has the burden of 

pleading and proving specific facts that demonstrate both good cause for his failure 

to present his claim in earlier proceedings and actual prejudice. NRS 34.810(3); 

Hogan v. Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v,  

Director, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988), 

8 

9 

10 

I I 

12 

13 

14 

15 	2, NRS 34.810 states: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 	/1 

4 
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1 	5. 	"In order to demonstrate good cause, a petitioner must show that an impediment 

2 	 external to the defense prevented him or her from complying with the state 

3 	 procedural default rules," Ilathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 

4 	 (2003); citing Pellegrini v. State, 117 Nev. 860, 886-87,34 P.3d 519, 537 (2001); 

5 	 Lozada v. State, 110 Nev. 349, 353, 871 P.2d 944, 946 (1994); Passanisi v.  

6 	 Director, 105 Nev. 63, 769 P.2d 72 (1989). 

7 	6. 	Such an external impediment could be that the factual or legal basis for a claim 

8 	 was not reasonably available to counsel, or that 'some interference by officials' 

9 	 made compliance impracticable." Hathaway v. State, 119 Nev, 248, 252, 71 P.3d 

10 	 503, 506 (2003); quoting Murray v. Carrier, 477 U.S. 478, 488, 106 S.Ct. 2639, 

11 	 2645 (1986). 

12 	7. 	To find good cause there must be a "substantial reason; one that affords a legal 

13 	 excuse." Hathaway, 119 Nev. at 252,71 1 3 .3d at 506; citing Colley v. State, 105 

14 	 Nev. 235, 236, 773 P.2d 1229, 1230 (1989). 

15 	8. 	In the absence of good cause, a petitioner may only defeat the procedural bars by 

16 	 showing a "fundamental miscarriage of justice." Pellegrini v. State, 117 Nev. 860, 

17 	 887,34 P,3d 519, 537 (2001). 

18 	9. 	In order to establish a claim of actual innocence, Defendant must submit new 

19 	 evidence in his habeas proceeding in light of which no reasonable juror would have 

20 	 convicted him, Calderon v. Thompson. 523 US. 538, 559 (1998). 

21 	10. In McKague v. Warden, 112 Nev. 159, 912 P2d 755 (1996), the Nevada Supreme 

22 	Court observed that "{tThe Nevada Constitution... does not guarantee a right to 

23 	counsel in post-conviction proceedings, as we interpret the Nevada Constitution's 

24 	 right to counsel provision as being coextensive with the Sixth Amendment to the 

25 	United States Constitution." 

26 	11, NRS 34.750 provides, in pertinent part: 

27 	 [a] petition may allege that the Defendant is unable to pay the 
costs of the proceedings or employ counsel. If the court is 

28 

	

	 satisfied that the allegation of indigency is true and the petition is 
not dismissed summarily, the court may appoint counsel at the 

5 
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time the court orders the filing or an answer and a return. In 
making its determination, the court may consider whether: 

(a) The issues are difficult; 

3 	 (b) The Defendant is unable to comprehend the proceedings; or 

4 	 (c) Counsel is necessary to proceed with discovery. 

5 	(Emphasis added). 

6 	12. The Nevada Supreme Court has observed that a petitioner "must show that the 

requested review is not frivolous before he may have an attorney appointed." Peterson 

v. Warden, Nevada State Prison,  87 Nev. 134, 483 P.2d 204 (1971) (citing former 

statute NRS 177.345(2)). 

13. The relevant portions orNRS 34.800 provide; 

(1) A petition may be dismissed ir delay in the filing or the 
petition: 

(h) 	Prejudices the State of Nevada in its ability to conduct a 
retrial of the petitioner, unless the petitioner demonstrates that a 
fundamental miscarriage of justice has occurred in the 
proceedings resulting in the judgment of conviction or 
sentence... 

(2) A period exceeding five years between the filing of a 
judgment of conviction,. ,and the tiling of a petition challenging 
the validity of the judgment of conviction creates a rebuttable 
presumption of prejudice to the State, 

21 

2`,  

23 

24 

25 

26 

27 

28 

Ii 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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10 

11 
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13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

28 

1 	 ORDER  

2 	THEREFORE, IT IS HEREBY ORDERED that the Petition for Writ of Habeas 

3 	Corpus (Post-Conviction) shall be, and is, dismissed. 

4 	DATED this 	day of August, 2012. 

5 

6 

7 STEVEN B. WOLFSON 
DIsnucT ATTORNEY 

8 	Nevada Bar 14001565 

NA RINEY 
Thief Deputy District Attorney 
evada Bar 4009897 

NOTICE OF SERVICE  

1, HOWARD CONRAD,  hereby eerti -fy that the State forwarded a copy of these 

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER on the 2nd day of 

AUGUST, 2012, to: 

ROY MORACIA, BAC1431584 
LOVELOCK CORRECTIONAL CENTER 
1200 PRISON AD - 
LOVELO 	9419 

hjc/SVU 

7 
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CLERK OF THE COURT 

CLARK COUNTY, NEVADA 

ROY D. MORAGA, 

Petitioner, 	
Case No: 890)92174 

VS, 
	 Dept No: VI 

THE STATE OF NEVADA, 

Respondent, 

NOTICE OF ENTRY OF FINDINGS OF 
FACT, CONCLUSIONS OF LAW AND 
ORDER 

PLEASE TAKE NOTICE that on August 13, 2012, the court entered a decision or order in this matter, 

tnie and correct copy of which is attached to this notice. 

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, yo 

must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice i 

mailed to you. This notice was mailed on August 21,2012. 

STEVEN D. CRIERSON, CLERK OF THE COURT 

CERTIFICATE OF MAILING 

[hereby certify that on this 21 day of August 2012, I placed a copy of this Notice of Entry of Decision an 

Order in: 

The bin(s) located in the Office of the District Court Clerk of: 
Clark County District Attorney's Office 
Attorney General's Office — Appellate Division 

El The United States mail addressed as follows: 
Roy D. Moraga # 31584 
1200 Prison Rd. 
Lovelock, NV 89419 

Heather Ungerniarin, Deputy 
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FILED 
STEVEN H. WOLFSON 

2 Clark County District Attorney 
Nevada Bar 4001516 

3 JAMES R. SWEETEN 
Deputy District Attorney 

4 Nevada Bar 4005144 
200 Lewis Avenue 

5 Las Vegas, Nevada 89155-2212 
(702) 671-2500 

6 	Attorney for Plaintiff 

7 
DISTRICT COURT 

8 

Auc 13 8 ss 	tiz 

CtZi! oF 7   

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 	 CASE NO: 	C-89-092174-I 

-vs- 	 DEPT NO: 	VI 

ROY D. MORAGA, 
40938554 

Defendant 

FINDINGS OF FACT, CONCLUSIONS OF 

LAW AND ORDER  

DATE OF HEARING: July 16,2012 
TIME OF HEARING: 8:30 A.M. 

THIS CAUSE having come on for hearing before the Honorable ELISSA F. 

CADISH, District Judge, on the 16th day of July, 2012, the Petitioner not present, the 

Respondent being represented by STEVEN B. WOLFSON, District Attorney, by and 

through EIENA RINETTI, Chief Deputy District Attorney, and the Court having considered 

the matter, including briefs, and documents on file herein, without argument, now therefore, 

the Court makes the following findings of fact and conclusions of law; 

I/ 	 89C1)121'fd 
FFCO 
F ndi pip of Feet, Coo-Giulio as col Low aid I 
1936311 

1/ 
	

11111 ,111 1111 1 1011111 1 11 
.13 :MPDOCSIF OF)9071,9072200 I cloc 

1 

1415 



1 	 FINDINGS OF FACT 

2 	1. An Information was filed on January 9, 1990 charging Roy Moraga (hereinafter 

3 	"Defendant") as follows: Counts 1 and 2: BURGLARY (Felony- NRS 205.060) and 

4 	Counts 3 and 4: SEXUAL ASSAULT (Felony- NRS 200.364, 200.366). 

5 	2. On March 15, 1990, a jury found Defendant guilty as charged on all counts. 

6 	1 An Amended Information was filed on June 13, 1990 wherein the State sought 

7 	punishment as a habitual criminal based on Defendant's three prior felony 

8 	convictions, 

9 
	

4. In addition to a $20 Administrative Assessment Fee, Defendant was sentenced on 

10 
	

June 13, 1990 to Life without the Possibility of Parole. The Judgment of Conviction 

11 
	

was filed on July 7, 1990. 

12 
	

5, Defendant filed a Notice of Appeal on June 27, 1990. The Nevada Supreme Court 

13 
	

filed its Order of Remand for Re-sentencing on August 27, 1991. Rernittitur issued on 

14 
	

September 17, 1991_ 

15 
	

6. On October 21, 1991, Defendant was re-sentenced as follows: $25 Administrative 

16 
	

Assessment Fee; Count 1; ten (10) years in the Nevada Department of Prisons (NDP); 

17 
	

Count 2: ten (10) years in NOP to run consecutive with count 1; Count 3: Life with 

18 
	

the Possibility of Parole after five (5) years in NOP to run consecutive to count 2; and 

19 
	

Count 4: habitual criminal treatment under NRS 207.010(2) to Life without the 

20 
	

Possibility of Parole to run consecutive to count 3. 

21 
	

7. The Amended Judgment of Conviction was filed on November 13, 1991, Defendant 

22 
	was later given one hundred and eighty (IN) days credit for time served. 

23 
	

8. Defendant filed a Notice of Appeal from the Amended Judgment of Conviction on 

24 
	

October 30, 1991. The Nevada Supreme Court filed its Order Dismissing the Appeal 

25 
	

on October 4, 1995. Remittitur issued on October 24, 1995. 

26 
	

9. On February 20, 1996, Defendant filed a Pro Per Petition for Writ of Habeas Corpus. 

27 
	

The State filed its Opposition en April 1, 1996. Defendant filed a Supplemental 

28 
	

Petition on June 13, 1996. The State filed its Opposition to the Supplement on June 

2 
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I 	27, 1996. Defendant filed a Reply on July 16, 1996. The district court filed its 

	

2 	Findings of Fact and Conclusions of Law Denying the Petition on September 6, 1996. 

	

3 	Defendant filed a Notice of Appeal on September 27, 1996. 

	

4 	10. Defendant filed a Motion to Modify Sentence or Correct Illegal Sentence on April 30, 

	

5 	1998. The Stale filed its Opposition on May 8, 1998. The district court filed its Order 

	

6 	Den.ying, the Motion on May 28,.1998. Defendant filed a Notice of Appeal on June 

	

7 	13, 1998. 

	

8 	11. The Nevada Supreme Court tiled its combined Order of Affirmance of both the 

	

9 	Petition for Writ of Habeas Carpus and the Motion to Modify Sentence on April 20, 

	

10 	1999. Remittitur issued on May 18, 1999. 

	

11 	12. Defendant filed a Second Petition for Writ of Habeas Corpus on January 10, 2006. 

	

12 	The State filed its Response and Motion to Dismiss on February 27, 21}06. Defendant 

	

13 	filed a Reply on May 24, 2006. The district court tiled its Findings of Fact and 

	

14 	Conclusions of Law denying the Petition on February 8, 2007. Defendant filed a 

	

15 	Notice of Appeal on March 2, 2007. The Nevada Supreme Court filed its Order of 

	

16 	Affirmance on August 16, 2007. Remittitur issued on September 11, 2007. 

	

17 	13. Defendant filed a Third Petition for Writ of Habeas Corpus on November 4, 2011. 

	

18 	The State filed its Response and Motion to Dismiss an May 16,2012. 

	

19 	14. A hearing on the Petition was held on July 16, 2012. 

	

20 	15. The Petition is time barred, 

	

21 	16, Defendant flied his Petition outside of the one year time frame. 

	

22 	17. The Nevada Supreme Court issued Remittitur on Defendant's direct appeal on 

	

23 	September 17, 1991. Defendant's instant Petition was not filed until November 11, 

	

24 	2011. 

	

25 	18. The Petition is successive. 

	

26 	19. Defendant has filed two previous Petitions for Writ of Habeas Corpus. 

	

27 	20. Defendant has failed to establish good cause for the late filing of a successive 

	

28 	Petition, 
	

1 
3 
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• • 
21. Defendant's claim of actual innocence is not good cause to overcome the procedural 

bars. 

22. Defendant is not entitled to appointment of counsel. 

23. The State has pled laches and Defendant has not overcome the statutory presumption 

that the lengthy delay in filing ihe instant petition has prejudiced the State. 

CONCLUSIONS OF LAW  

1. 	NRS 34.726(1) provides; 

1. Unless there is good cause shown for delay, a petition that 
challenges the validity of a judgment or sentence must be filed 
within 1 year after ento of the judgment of conviction or, if an 
appeal has been taken from the judgment, within I year after the 
Supreme Court issues its remittitur. For the purposes of this 
subsection, good cause for delay exists if the petitioner 
demonstrates to the satisfaction of the court: 
(a) That the delay is not the fault of the petitioner; and 
(b) That dismissal of the petition as untimely will unduly 
prejudice the petitioner „ . 

(Emphasis added). 

2. NRS 34.810 states: 

2. A second or successive petition must be dismissed if the judge 
or justice determines that it fails to allege new or different 
grounds for relief and that the prior determination was on the 
merits or if new and different grounds are alleged, the judge or 
justice finds that the failure of the Defendant to assert those 
grounds in a prior petition constituted an abuse of the writ. 

3. Pursuant to subsections 1 and 2, the petitioner has the burden 
of pleading and proving specific facts that demonstrate: 

(a) Good cause for the petitioner's failure to present the claim or 
for presenting the claim again; and 
(b) Actual prejudice to the petitioner. 

4. To avoid procedural default under NM 34.810, Defendant has the burden of 

pleading and proving specific facts that demonstrate both good cause for his failure 

to present his claim in earlier proceedings 'and actual prejudice. NM 34.810(3); 

Hogan v, Warden,  109 Nev. 952, 959-60, 860 P.2d 710, 715=16 (1993); Phelps v,  

Director,  104 Nev. 656, 659,.764 P.2d 1303, 1305 (1988). 

4 
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5. "In order to demonstrate good cause, a petitioner must show that an impediment 

2 	 external to the defense prevented him or her from complying with the state 

3 	 procedural default rules." Hathaway v. State,  119 Nev. 248, 252, 71 P.3d 503, 506 

4 	 (2003); citing Pellegrini v. State,  117 Nev. 860, 886-87, 34 13 .3d 519, 537 (2001); 

5 	 Lozada v. State,  110 Nev. 349, 353, 871 P.2d 944, 946 (1994); Passanisi v.  

6 	 Director,  105 Nev. 63, 769 Pld 72 (1989). 

7 	6. 	Such an external impediment could be "that the factual or legal basis for a claim 

8 	 was not reasonably available to counsel, or that some interference by officials' 

9 	 made compliance impracticable." Hathaway v. State,  119 Nev. 248, 252, 71 P.3d , 

503, 506 (2003); quoting Murray v. Carrier,  477 U.S, 478, 488, 106 S.CI. 2639, 

2645 (1986). 

7. 	To find good cause there must be a "substantial reason; one that affords a legal 

excuse." Hathaway,  119 Nev. at 252,71 P.3d at 506; citing Collev  v* State,  105 

Nev. 235, 236, 773 P,2d 1229, 1230 (1989). 

8, In the absence of good cause, a Petitioner may only defeat the procedural bars by 

showing a "fundamental miscarriage of justice," Pellegrini v. State,  117 Nev. 860, 

887,34 P.3d 519. 537 (2001). 

9. In order to establish a claim of actual innocence, Defendant must submit new 

evidence in his habeas proceeding in light of which no reasonable juror would have 

convicted him. Calderon v. Thompson,  523 U.S. 538, 559 (1998). 

10. In McKaeue v. Warden,  112 Nev, 159, 912 P.2d 255 (1996), the Nevada Supreme 

Court observed that "Nhe Nevada Constitution...does not guarantee . a right to 

counsel in post-conviction proceedings, as we interpret the Nevada Constitution's 

right to counsel provision as being coextensive with the Sixth Amendment to the 

United States Constitution" 

11. NRS 34.750 provides, in pertinent part: 

(al petition may allege that the Defendant is unable to pay the 
costs of the proceedings or employ counsel. If the court is 
satisfied that the allegation of indigency is true and the petition is 
noi dismissed summarily, the court may appoint counsel at the 

5 
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11 

11 

11 

11 

If 

• • 
time the court orders the filing of an answer and a return. In 
making its determination., the court may consider whether: 

(a) The issues are difficult; 

(b) The Defendant is unable to comprehend the proceedings; or 

(c) Counsel is necessary to proceed with discovery. 

(Emphasis added). 

6 	12. The Nevada Supreme Court has observed that a petitioner "must show that the 

requested review is not frivolous before he may have an attorney appointed," Peterson 

v. Warden, Nevada State Prison, 87 Nev. 134, 483 P.2d 204 (1971) (citing former 

statute NRS 177,345(2)). 

13. The relevant portions of NRS 34.800 provide: 

(1) A petition may be dismissed if delay in the filing of the 
petition: 

(b) 	Prejudices the State of Nevada in its ability to conduct a 
retrial of the petitioner, unless the petitioner demonstrates that 
fundamental miscarriage of justice has occurred in the 
proceedings resulting in the judgment of conviction or 
sentence... 

(2) A period exceeding five years between the filing of a 
judgment of conviction...and the filin$ of a petition challenging 
the validity of the judgment of conviction creates a rebuttable 
presumption of prejudice to the State. 

6 

2 

3 

4 

5 
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retary or t e Iistri 	ttorney s Dr= 

ORDER 

2 	THEREFORE, IT IS HEREBY ORDERED that the Petition for Writ of Habeas 

3 	Corpus (Post-Conviction) shall be, and is, dismissed. 

4 	DATED this  I  day of August, 2012. 

5 

6 

STEVEN B. WOLFSON 
Dls-nuer ATTORNEY 
Nevada Bar 4001565 
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28 

hief Deputy District Attorney 
evada Bar #009897 

NOTICE OF SERVICE  

I, HOWARD CONRAD,  hereby certify that the State forwarded a copy of these 

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER on the 2nd day of 

AUGUST, 2012, to: 

ROY MORAGA, BAC#31584 
LOVELOCK CORRECTIONAL CENTER 
1200 PRISON AD . 
LOVELO 	9419 

hjelSVU 
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CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

STATE OF NEVADA, 

Plaintiff(s), 

vs. 

ROY D. MORAGA, 

Dcfcndant(s), 

Case No: 89C092174 
Dept No: VI 

CASE APPEAL STATEMENT 

1. Appellant(s): Roy D. Moraga 

2. Judge: Elissa Cadish 

3. Appellant(s): Roy D. Wrap 

Counsel: 

Roy D. Moraga #31584 
1200 Prison Rd. 
Lovelock, /kW 89419 

4. Respondent: The Stale of Nevada 

Counsel: 

Steven B. Wolfson, District Attorney 
200 Lewis Ave. 
Las Vegas, NV 89101 
(702) 671-2700 

5. Respondent's Attorney Licensed in Nevada: Yes 

6. Appellant Represented by Appointed Counsel In District Court: Yes 
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Heather Ungermann, Depu 
200 Lewis Ave 
PO Box 551601 
Las Vegas, Nevada 891 55-1 601 
(702) 671-0512 

7. Appellant Represented by Appointed Counsel On Appeal: N/A 

8. Appellant Granted Leave to Proceed in Forma Pauperk: Yes, September 9, 1993 & 

January 23, 2006 

9. Date Commenced in District Court December 28, 1989 

10. Brief Description of the Nature of the Aetion: Criminal 

Type of Judgment or Order Being Appealed: Writ of Habeas Corpus 

11. Previous Appeal: Yes 

Supreme Court Docket Number(s): 21488, 22901,29321. 32542, 33099, 42828, 44683, 

49049 

12. Child Custody or Visitation: N/A 

Dated This 18 day of September 2012. 

Steven D. Crrierson, Clerk of the Court 
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Attorney for Plaintiff 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

10 
THE STATE OF NEVADA, 

Plaintiff, 

-VS- 
	 Case No. 	C-89-092174-I 

#0938554 
ROY MORAGA, 	 Dept No. VI 

Defendant. 

ORDER DENYING DEFENDANT'S 

MOTION TO RECONSIDER 

DATE OF HEARING: AUGUST 27, 2012 
TIME OF HEARING: 8:30 A.M. 

21 	THIS MATTER having come on for hearing before the above entitled Court on the 

22 27TH day of August, 2012, the Defendant not being present, IN PROPER PERSON, the 

23 Plaintiff being represented by STEVEN B. WOLFSON, District Attorney, through KRISTA 

24 BARRIE, Deputy District Attorney, and the In the absence of the Deft_, Court noted there 

25 will not be any argument, 
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STEVEN B. WOLFSON 
DISTRICT ATTORNEY 
Nevada Bar 4001565 

A BARRIE 
Nel)'Ay District Attorney 

a Bar 40010310 

1 	Court stated findings noting the Deft. is seeking reconsideration of the ruling of July 

2 I 16th due to his absence and ORDERED, Deft's Pro Se Motion For Reconsideration 

3 

4 

DENIED. 

DATED this  3  day of Sep 
do6ef 

ember, 2012. 
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illii11111111111111111 III I 
Case No. 

(Dept. No. 

Date of Hearing : 
Time of Hearing : 

FLED 
AUG 1 2013 

Cl.tRK OF COURT 

IN TIER DISTRICT COURT 

CLARK COUNTY, NEVADA 

* *+* * 

) 
) 

	

titioner, 	) 
) 

) Ii&§10a—k 	r ) 

) 

	

c,3 Respondent. 	) 
	 ) 

MIZZ.S2L-E41-3=1-.2E-LINIZALCS=2 Omet-Conviction Relief - NMS 34.735 Petition' Porn) 

INSTRUCTIONS: 

(1) This petition must be legibly  handwritten or typewritten, signed by  the petitioner and verified. 
(2) Additional pages are not permitted except where noted or with respect to the facts which you rely  upon to support your grounds for relief. No citation of authorities need be furnished. If briefs or arguments are submitted, they  should be submitted in the form of a separate memorandum. 
(3) If you want an attorney  appointed, you must complete the Affidavit in Support of Re quest to Proceed in Forma Pauperis. You must have an authorized officer at the prison complete the certificate as to the amount of mone y  and securities on deposit to your credit in any  account in the institution. 

(4) You must name as respondent the person by whom you are confined or restrained. If you are in a specific institution of the Department of Corrections, name the warden or head of the institution. If you are not in a specific institution of the Department but within its custod y, name the Director of the Department of Corrections. 

11 
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If "yes," list crime, case number and sentence being served at this time: 

n coni4stion,being challenged: 
Nature of.offense involve 

71)1. 

-2- 

(5) You must include all grounds or claims for relief which you may have regarding your conviction or sentence. Failure to raise all grounds in this petition may preclude you from filing future petitions challenging your conviction and sentence. 3 
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(6) You must allege specific facts supporting the claims in the petition you file seeking relief from any conviction or sentence. Failure to allege specific facts rather than just conclusions may cause your petition to be dismissed. If your petition contains a claim of ineffective assistance of counsel, that claim will operate to waive the attorney-client privilege for the proceeding in which you claim your counsel was ineffective. 

(7) When the petition is fully completed, the original and one copy must be filed with the clerk of the state district court for the county in which you were convicted. One copy must be mailed to the respondent, one copy to the Attorney General's Office, and one copy to the district attorney of the county in which you were convicted or to the original prosecutor if you are challenging your original conviction or sentence. Copies must conform in all particulars to the original submitted for filing. 

PETITION 

1. Name of institution and county in which you are presently imprisoned or where and how you are presently restrained of your liberty: Lovelock Correctional Center, Pershing County, Nevada. 
2. Name and location of court which entered the judgment of conviction under attack: Eighth Judicial District Court In and for the County of Clark 

3. Date 0Z judgment of conviction: NtArve.  

4. Case number: 

5. (a) Length of sentence: 

(b) If sentence is death, state any date upon which execution is scheduled: N/A 

6. Are you presently serving a sentence for a conviction other than the conviction under attack in this motion? 

Yes 
	

No  cA  
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8. What was your plea? (check one) 

(a) Not guilty 
(b) GuiltyGuilty 
(c) Guilty but mentally ill 
(d) Nolo contenders 	 

9. If you entered a plea of guilty or guilty but mentally ill to one count of an indictment or information, and a plea of not guilty to another count of an indictment or information, or if a plea of guilty or guilty but mentally ill was negotiated, give details: 

10. If you were found guilty or guilty but mentally ill after a plea of not guilty, was the finding made by (check one) 

(a) Jury )4_  (b) Judge without a jury 
11. Did you testify at the trial? Yes X, No 

12. Did you appeal from the judgment of conviction? 

Yes  Y.  No 

13. 	If you did appeal, answer the following: 

(b) Case number-or c 	
CAt xt,11 

(a) Name of court: 

(c) Result: 
(d) Date of resiat: rynaaa Ok Le119 ,S  

(Attach copy of order or ciclsion, if available,) 
14. If you did not appeal, explain briefly why you did not: 

15. Other than a direct appeal from the judgment of conviction and sentence, have you previously filed any petitions, applications or motions with respect to this judgment in any court, state or federal? Yes 	No .2c  
16. If your answer to No. 15 was "yes," give the following information: 

(a) (1) 	Name of court: 

(2) Nature of proceeding: 

(3) Grounds raised: 
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(4) Did you receive an evidentiary hearing on your petition, application or motion? Yes 	No 

(5) Result: 

(6) Date of result: 

(7) If known, citations of any written opinion or date of orders entered pursuant to such result; 	  

(b) As to any second petition, application or motion, give the same information: 

(1) Name of court: 

(2) Nature of proceeding; 

(3) Grounds raised: 

(4) Did you receive an evidentiary hearing on your petition, application or motion? Yes 	No 

(5) Result; 

(6) Date of result: 

(7) If known, citations of any written opinion or date of orders entered pursuant to such result: 	  

(c) As to any third or subsequent additional applications or motions, give the same information as above, list them On a separate sheet and attach. 

(di Did you appeal to the highest state or federal court having jurisdiction, the result or action taken on any petition, application or motion? 

(1) First petition, application or motion? Yes 	No 

Citation or date of decision; 

(2) Second petition, application or motion? Yes 	No 

Citation or date of decision: 

(3) Third or subsequent petitions, applications or motions? Yes 	No 
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Citation or date of decision: 

(e) If you did not appeal from the adverse action on any petition, application or motion, explain briefly why you did not. (You must relate specific facto in response to this question. Your response may be included on paper which is 8 1/2 by 11 inches attached to the petition. Your response may not exceed five handwritten or typewritten pages in length.) 

17. Has any ground being raised in this petition been previously presented to this or any other court by way of petition for habeas corpus, motion, application or any other postconviction proceeding? If so, identify: 

(a) Which of the grounds is the same: 

(p) The proceedings in which these grounds were raised: 

(c) Briefly explain why you are again raising these grounds. (You must relate specific facts in response to this question. Your response may be included on paper which is 8 1/2 by 11 inches attached to the petition. Your response may not excee,g4ive haxipwritten or type/Fikten poaes VI length%) v el 	 •■•••• 

18. 	If any of the grounds listed in Nos. 23(a), (b), (c) and (d), or listed on any additional pages you have attached, were not previously presented in any other court, state or federaa, list briefly what grounds were not so presented, and give your reasons for not presenting them. (You must relate specific facts in response to this question. Your response may be included on paper which is 8 1/2 by 11 inches attached to the petition. Your response may not exceed five handwritten or typewritten pages in length.) 	  

19. Are you filing this petition more than 1 year following the filing of the judgment of conviction or the filing of a decision on direct appeal? If so, state briefly the reasons for the delay. (You must relate specific facts in response to this question. Your response may be included on paper which is 8 1/2 by 12 inches attached to the petition. Your response may not excee ive han writt n or typewr'tten agga  in e gt 
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Supporting FACTS (Tell your story briefly without cases o law. 
- Itomaiativar;isrmsitimatail 

citin 

Supporting FACTS (Tell your story briefly without Cltincr_cases or law. 
15--A-g=3Q 

77aL73.01116AMia.al&21LECAnd_k_____ 
b) Ground two:  

20. Do you have any petition or appeal now pending in any 2 court, either state or federal, as to the judgment under attack? 

3 
	

Yes 	No 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

If yes, state what court and the case number: 

21. Give the name of each attorney who represented you in the proceeding resulting in your conviction and on direct appeal: 

22. Do you have any future sentences to serve after you complete the sentence imposed by the judgment under attack? Yes 	No 

If yes, specify where and when it is to be served, if you 

23. State concisely every ground an which you claim that you are being held unlawfully. Summarize briefly the facts supporting each ground. If necessary you may attach pages stating additional grounds and facts supporting same. 

-6- 
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(c) Ground three: 

Supporting FACTS (Tell your story briefly without Citing cases or law.): 	
 

(d) Ground four: 

Supporting FACTS (Tell your story briefly without citing cases or law.): 	 

WHEREFORE, petitioner prays that the court grant petitioner relief to which he may be entitled in this proceeding. 
EXECUTED at Lovelock Correctional Center on the  3- 144  day of the month of lisarz6_4 	of the year 2013_. 

#W501.1i  lock Corrctional Center 1200 Prison rtbsd 
Lovelock, Nevada 89419 

Petitioner In Pro Se 
-7- 
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VERIFICATION 
2 

3 

4 

Under penalty 
is the petitioner 
contents thereof; 
knowledge, except 
belief, and as to 

of perjury, the undersigned declares that he named in the foregoing petition and knows the that the pleading is true of his own 
as to those matters stated on information and such matters he believes them to be true. 

Lief 	..11091.14,5"-otlid 
T.W.A1111kli #  kSV-1  
Lov, ock Corre4 ional Center 
1200 Prison Road 
Lovelock, Nevada 89419 

Petitioner In Pro Se 

CERTIFICATE OF SERVICE BY MAIL 

10 	 , hereby certify,pursuant to at oOthis  V-A  day of the month of 11 	 of the year 20  v3,  I mailed a true and correct copy 	the foregoing PETITION FOR WRIT OF HABEAS CORPUS 12 addres ed to: 

13 	 Warden Vij5 ‘,__41  

Lovelock Correctianal Center 14 	 1200 Prison Road 
Lovelock, Nevada 

15 
Catherine Cortez Masto 
Nevada Attorney General 
200 No. Carson Street 
Carson City, Nevada 89701-4717 

David Roger 
Clark County District Attorney 
P.O. Box 552211 
Las Vegas, Nevada 89155-2211 

tad 

LovY ock Corr.ctionil Centdr 
4c- 

1200 Prison R.ad 
Lovelock, Nevada 89419 

Petitioner In Pro Se 
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NJ' 

• Drsiriticr COURT 

CLARK COIIINTX, NEVADA 

FILED 

ItIAR 	rsvo 
LIZ.f74 

THE 'sTATE OF NEVADA, ' 

plaintifi j • 

4,711%.. 

ROY D. NORMA, 
• 

Defendaht ; 

• CASE No. c92174 
DEPT NO. X 
DOCKET X 

. I • 

.9 

BEFORE THE moNoRABLE JACK LEHMAN, DISTRICT auDoE 
• -: . 	•. 	. 	• 

MO,NDAY, Ocirp&it .21, .1991 • 
_ 

• RECORDEit.' S TRANSCP.IPT. RE:  . 	. 	. 
• • 	• 

REMAND FRO) PUPRERIE COURT FDA RE-SENTENCING 

. ,AFFEARAticiSi 
. 	 , 	• • 

.. For the Stata: • • DEBORAH J. LIPPrS, DDA 
' 	 • 

For' the•Defanclart: :R0CPc ESQ.• 

• 

•-• 

• 'RECDRDER/TRANSCRIDSR 
•Sharlean Nicholson t 

-• 
• 

, • 

• 
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ase ,3:03-cv-00220-LRH-RAM DOcument 27-256000 .  .Filed - 117/15/04 Pige . 178 of 332 

^.■••• 

IAS VEGAS 0  REVADA: HONDhY i .O.CTOBER 21, 1991; 9:00 AM. 

THE =MT; M. Lippis,:whiph one are you here on? 

MS. =PPM Moraga, Your HonOr. 

THE COURT: okay. Mr. Garcia' was here but he not- here. 

now. I'll have to wait. 

.MS. LIMB: audge',,I have -about five other,appearances 

2711 	= THE C91.71T: 	 'clor0 .t know what to-say, Ms. Jaippis. 

18 	.MS. LiPpis: 'The courts& pleasure, Your Honor I'll do • 

mbatever you 	
.

suggqs. ,If you want tc trairit I'll run down 

• Pll' to D' epartne 'nt IV and then cone riht'back or '  -- , 
.21 , THE COURT: Okay.' Thatmill be fine. As soon as we find 

Hr. Garcia he'll come down to Department Iv and let you knoW. 

.ML. LIPPIS: . 	either ba in IV or VII. 

2 
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1.0 
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13 
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%17 

• 113 

19 

22 

23 

24. 

25 

26 

27 

. .28 

U500 Filed:07115/04 Puge 179 of 332 

. 	. 
THE COURT: oicay.'.  We're in recess.. 

THE.  BAILIFF: All rise. 

(Whereupon the . Court called a brief recess) 

THE COURT: Let's • see, were you not going to get Ple. 

Lippis. 

THE BrinaIFF: Am, geez.. She was just 

THE COURT: Sh&S'aithor in IV or VII X think. 

THE .DP.ILIErt Let. 'se go get her. 

THE COURT: MA right. • 

(Whereupon the Bailiff left the courtroom) 

MR. GARCIA: Your Honor, while we're waiting for Ms. 

Lippis may I approach the bench? 

THE COURT: Yee. 

(Bench conference, not .recorded) 

THE .CODHT: .  Okay. C92174. State of Nevada v. 'Roy D. 

:Morage. Let the record eflech. the presence of the Defendant 

%in:custody with hi:-.;•httoOmy, lir. Garcia, Lippis for the 

'state. This is the time . set. for,the entry of judgment and the 

- : the: " jury returned. a .  Verdict .of guilty to the offenseS 

:fcliowa; .Count land Count Ii-BiarglarY, Count III and Count - 

/g-sexUalAssault, as charged .in the formation. 
, 	

In
. 

Hr. Moraga, do you have any le9a1 cause or reason 

3 • , 

5 

.6 

7 

. 	. 
imposition of sentence..: 

On the 15th . day of March 1990 'Judge Mike Wendell -- 

1468 



1 
	

why judgment should not bo pronounced against you at till: 

2 
	

time? 

DEFENDANT MORAGAI No. ' THE COURT: Okay. By virtue of the jury's verdict you 

are hereby. adjudged guilty. of Count I and -Burglary and 

. Count III and IV-Sexual Assault. Does the Department of Parole and Probation have 

anything to add to this? PAROLE & . PRoBATIou: No. .TME COfiRT:. All right. _Ms, tiPPis, would you like to 

make a statement? .  
MS. LIPPIS: Just briefly, Your Honor. it appears the 

Court is familiar with the record. • I tried Mr. Moraga in front of the trial court,-

Judge Wendell, and he was convicted of all counts that were 

charged, two counts of Burglary and two counts of Sexual: 

Assault. 

The fury found that the.  Defend,4nt .  broke into the .. 

victim a apartment-on two .ticcasfoni'; On • one -  oeca 	hi' broke . • 

..• in and stole it leiit a ..key trPthe apartiin't and probably a 

watch. The next,timo.he came in ha committed two counts of 

sexual, assault .:aiong *  with the ithrglary. _At 1 thei4ise of seritenping the State proved-up 

'aufficientiy:evidenOe with Which the trial court found that 
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%Now' 

Mr. Moraga should be treated as a habitual criminal. As the 

Court will note in the original Pre-Sentence Report, he has 

several prior felony convictions. 

' 	Certified copies of those convictions and proving 

identity and such were presented to the trial court. The 

Defendant has prior felony offenses for burglary in 1 73, . 

-assault, which was aggravated assault, in 1976, assault and. 

sexual assault in Phoenix, Arizona. He was convicted of . 

* attempted aggraVated.assault. Another burglary in 1985. And 

then 1989 the offense that is currently before Your Honor. . 

He has either been incarcerated since approximately 

1977 or living in his mother's residence, ie was on probation .  

for aggravated assault at the time that he absconded from 

supervision in Arizona and came to the state of Nevada and 

.committed these crimes. 

The Defendant admitted, not only in the Pre-Sentence 

Report but at the trial as well, that he sees nothing .  wrong 

with having sex with a woman against her will. The Defendant 

testified to this because we had located another rape victim 

who was wil1ing to testify and obviously his admission at 

trial precluded and actually we agreed not to call her based 

upon his admission of how he felt about sex in general. 

In his interview with the Department of Probation he 

told them the same thing. The State considered him to be a 

5 
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very dangerous member of our community and of our society. I 
argued before the trial court that he should be adjudicated a 
habitual' criminal ... . I requested. at that time and suggested 
that the evidence supported life without the possibility of 
parole. .1 also argued that on all four counts the defendant 
'should be adjudicated a habitual and life without parole 
sentences 'on all our counts and that they be run consecutive. 

The trial court agreed with the habitual criminal 
statue.. 'The trial court also agreed that he be sentenced to 
Nevada State Prison without the possibility of parole. The 

.11 11 trial court, .however, disagreed on the legality of 
21 ',.adjudicating•the defendant' . habituat'as to all four counts. 

, That's why : we find ourselvesback today /  because the Nevada 
SupreMe Court said. that We have three other counts•that we 

• 
	 deal .with, the tWo.burgliries end,the other 'seinial • • 

assault 

Rased upon the aefendant's•actions, his total lack' ,  
.of remorse, his total lack of responsibility .for what hes .  
done in the pastas'well as the case that brought us hare, 1. , 
Wcelitauggest.to this court as well that the ilefendant should 
be _adjudicated a',,abltual criminai,' . as Judge Wendell found 
hia,.and .that he be.sentenced to life without the possibility 
on ill the remaining three -co:unts .  and that they be run 
consecutive. 
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This man should naver'walk the streets in a free 

society again. 

THE COURT: Okay. Mr. Maraga, do you want to make a 

statement? 	 • 

DEFENDANT MORAGA: No. 

THE COURT: Mr. Garcia? 

MR, GARCIA: Your Honer, there are just several points 

I'd like to raise in order to preserve the possibility that 

Mr. Moraga may be filing an appeal of your decision. 

THE COURT: Sure. 

MR. GARCIA: /our Honor, initially we disagree that this 

is the proper courtroom for Mr. Mcraga to be adjudged. Mr. 

Moraga was originally sentenced by Judge Wendell. The case 

was remanded back down. since that time Judge Wendell has 

retired and there is a new District Court Judge that's been 

appointed to fill his position. We believe that Zudge Gates 

is the appropriate 'judge who should bear this case. 

- Secondly,' Your Honor, because I was not the trial 

attorney I was not present 'during that prooeedl.ng and 

unfortunately I have not been provided with a transcript of 

what transpired during the sentencing. 
.! 

Now I have read the. Supreme Court's Decision, the 
% 

2311 Order of Remand and as Your Honor well knows )  this naming 1 -  

spoke at the bench with you * onoerning an issue .oe which Mr. 

25 

20 

1472 



1 

2 

6 

7 

8 
pi 

le 
11 

12 

13 

14 

15 

10 

17 

18 

191 

20 

21 

22 

. 23 

.24  

25 

26 

27 

• 28 

rase 3:03-cv-00220-LRH-RAM Document 27-2550500 Filed 07/15/04 Page 154 of 332 

Moragi'has apprised me of' And that is that he believes that . 

Judge Wendell did in fact sentence him on each of the four 

separate counts at issue, but that his final decision was that 

they Were to =consecutive -- or concurrent with each other. . 

THE COURT; Concurrent I would just point out to you 

that that is not possible for the' simple reason that we 

wouldn't be here had he done that, and the Supreme Court had 

the entire transcript of the proceedings before Judge Wendell' 

before it when it made its determination. So there is no 

doubt that Mr. Moraga is wrong on that and Ms. Lippis„ you 

were there and evidently Judge Wendell did not actually do 

that.- 

MR. LIPPIS: Ho, he did nOt, Your Honor. 

THE COURT: so I don't have the transcript but I know the 

Supreme Court had it 

MR. GARCIA: Right. 

THE COURT; And they would not have sent it back for 

remand, they would not have remanded it had he done that but 

you may proceed. That's preserved. 

MR. GARCIA; 	Your Honor., 2 t To simply doing that to 

preserve the record. 

THE COURT: Yes. 

MR. GARCIA: tour Honor, we've gone over the report. No 

doUbt Mr. Moraga hashed serious problems with law enforcement 

8 - 
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in the past. Since my coming into this case we discussed the' 

. facts and circUmstances of the case at issue here. 

His position, as he informed me during the trial, is 

the same position that he maintains today, that he simply did 

not force or coerce this woman into having sexual relations. 

He informed me that this was a - person who he had known and 

that in fact the sexual contact was consensual, that there was 

some disagreement with the lady in question afterwards; and 

that that resulted in his arrest and subsequent prosecution in 

this case. 

In addition, Your Honor, the 'statement that appears 

in the - ieport as attributed to him about his feelings about ' 

_forcing women to, have sex, Your Honor. That's on page six, 

• the . Defendent's statement. Also the Comment that me. Lippis 

alluded to, Mr. Moraga has informed ma that that is simply and 

absolutely untrue, that he never made that statement, that. 

that's not the way he feels, that he would not .force himself 

. .upon a woman who would not be consenting to his advances and 

•. that he jUst never made that statement. 

• .Now, Your Honor, let -me just suggest that what Ms. . 

Lippis is arguing is proper according to statute ,.I believe, 

she has -- that Your Honor has the right to do that, but if 

Your Honor is to sentence Mr. Moraga on four life sentences to 

run consecutive without the possibility of parole, that Your 

9 
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Honor's in effect going to be sending away this man to prison 

for a longer period of time than most murderers receive in the 

State of Nevada, and that the facts and circumstances simply 

do not warrant that. 

I'd ask Your Honor to consider a period OC 

incarceration on each of these, but that you run them 

consecutive or concurrent to each other. 

THi COURT: At this time then, under the laws of the 

State of Nevada, this Court does now sentence you, Ray O. 

Noraga, in addition to the $20.00 Administrative Assessment, 

as follows: on Count I-DUrglarY, to ten OM years in the 

Nevada DepartMent of Prisons.. On Count II-Burglary, to ten 

(10) years in the -Nevada Department of Prisons. That is to 

run Consecutively to Count I. On count II1-sexual Assault, 

life in the Nevada Department of Prisons and that Will run 

consecutively to Count IX On Count IV-Sexual Assault, on 

this count.I find that you're a habitue/ criminal pursuant to 

NR.s. 207.010(2), and haVing sustained three prior felony 

convictions in 1977, .298 and 1988 and as a.result of that 

sentrinoo You to life without possibility of parole, and that's 

to run consecutive to Count III. 
• 

Anything else. Let's See. Credit for time served 

23 	in the amount of -- do you have that figure by any chance, N
s. 
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MS. LIPPIE: No, Your Honor, I don't. 

THE COURT: He'll be given credit for time served in 

Whatever he has accrued. It was a hundred and sixty-nine days 

as of the time that ha had been ibreviously sentenced and we 

will make a determination cn what additional time you're 

entitled to, Mr. Horaga. 

THE CLEM: 	Your Honor, on Count III is that with 

possibility of -- 

THE COURT: That's without possibility of parole. 

THE CLEM Count =I? 

THE COURT: Yes. 

THE CLERK: Thank you. 

MS. LIPPIS: 	Judge, is the . Defendant adjudicated a 

habitual on Count 

THE COURT: I did on Count- IV.-, 

• HS. LIPPISt Well,-Count III will have to be with the 

possibility of parole,' •hen,. unless he is adjudicated a -

habitual on thai or 	'oh,. no. 	It doesn't because the 

sentence is five' to life -  On '  a- - segual assault with the 

possibility ox parole. 

THE mum with the possibility of parole. 

MS. LIPPISI Yes. 

THE COURT: I'll leave it with the possibility of parole 

on Count III. Sentenue his to -- on Count IV /In adjudicating 

11 .  
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.ATTEST: Full, true and accurate transcript. 

sHARLEEN NIcHOLSON 
Special Recorder 
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him.a habitual criminal. 

MS. LIPPIS: Thanks, Your Honor. 

MR. GARCIA: Thank you. 

Your Honor, tharess one other issue that Mr. Moraga 

would like to raise and that is he's anxious to be returned 

Amok to prison. I've informed him that I don't believe the 

. Court has the power to do it that all you can do is work with 

the schedule of the Detention Center. 

THE COURT: I'm sUre that that will not take very long. 

Probably -- 

COURT SERVICES oFFICER: Tomorrow, 

THE COURT, Tomorrow. So thatis as quick as we can get 

you back. 

MR. GARCIA: Thank you, Your Honor. 

DEFENDANT !MAGA.: All right. Thank you 

THE COURT: AL). right. 
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Case No, Cc0\711-  
Dept. No. 
	vi —VS- 

Respondent. 

J Petitioner, due to his incarceration, cannot investigate, 
4  

take depositions or otherwise proceed with discovery herein. 7-2 
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# -t‘cat-k  LovAlock Cor4ectional Center 1200 Prison Road 
Lovelock, Nevada 89419 

Petitioner In Pro Se 

DXSTRICT COURT 

9 

HQUQX-EQR-.42EgaMIZEL-S2Z--CQUEMEL 
COMES NOW Petitioner, 	

, in pro se, 
and moves the Court for an ord r appointing counsel in the 
instant petition for writ of habeas corpus (post-conviction). 

This motion is based upon NRS 34.750; all papers and 
documents on file herein; and the points and authorities below, 

XVINTS AND AUTHORITIAP  
Petitioner is unable to afford counsel. See Application to 

Proceed In Forma Pauperis on file herein. 
24fl 	The substantive issues and procedural requirements of this 
0 
A325 4 case are difficult and incomprehensible to Petitioner. 

- 

C.3 

ca. 23 
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1 	
There 	are X. are not additional facts in support of 

this motion attached hereto on separate page(a). 
Counsel would assist Petitioner with a clearer presentation of his issues before this Court and would likewise facilitate 

and ease this Court's task of discerning the issues and 
adjudicating same upon their merits. 

Discretion lies with the Court to appoint counsel under NRS 34.750. Crump v. Watpien,  113 Nev. 293, 934 P.2d 247, 254 
(1997). The Court is to consider: (1) the complexity of the 
issues; (2) whether Petitioner comprehends the issues; (3) 
whether counsel is necessary to conduct discovery; and (4) the 
severity of Petitioner's sentence. NRS 34. 750(1)-(1) (c)- 

Under similar discretionary standards, Federal courts are 
encouraged to appoint counsel when the interests of justice so 
require - a showing which increases proportionately with the 
increased complexities of the case and the penalties involved in the conviction. Lbangx_y_L_Ig2i-,2, 801 F.2d 1191, 1196 (9th Cir, 
1986). Attorneys should be appointed for indigent petitioners 
who cannot "adequately present their own cases." Jeffgrs V.  
Lewis,  58 F.3d 295, 297-98 (9th Cir, 1995). 

Although Petitioner need meet but one (1) of the enumerated 
criteria of NRS 34.750 in order to merit appointment of counsel, he meets all of them. He also presents a classic example of one meriting counsel under the interest of justice test bespoken by 
the Ninth Circuit. Indeed, Petitionerre sentence, coupled with 
the other factors set forth above, demonstrate that appointment 
of counsel to him would not only satisfy justice, but 
fundamental fairness, as well. 
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Petitioner In 'Pro Se 

concrmsroN 
Far the reasons set forth above, the Court should appoint 

counsel to represent Petitioner in and for all further 
proceedings in this habeas corpus action. 

Dated this 	 day of ta ti ,vc7r.  
, 2 0 	- 
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, 2011  , by placing same 

ock CorreAtiona 
1200 Prison RoY 
Lovelock, Nevada 89419 

Petitioner In Pro Se 
ORTIFIgATE OF smvicg 

I do certify that I mailed a true and correct copy of the 
foregoing MOTION FOR APPOINTMENT OF COUNSEL to the below address 
on this  ?Leh  day of  iStocv.R3-  

S in the U.S. Mai/ via prison law library staff: 
c:210-v3 9,41;:t  
csArIK CouTj c)1.5k1-'070061nm.7 
Pt,  .%eig, 55 	x\ 
\_j 	I...Paz-. SCsi 155 

Attorney For Respondent 

aELIEUXIME-EIMAEL.T.g--WalaWisSM 
The undersigned does hereby affirm that the preceding 

MOTION FOR APPOINTMENT OF COUNSEL DOES not contain the social 
security number of any person. 

(-- Dated this _874A  day of 	S\  

Petitioner In 161- o Se 

-1- 

1480 



T
N

D
 ,-

/ 	
I  i

ze
ro

.4
-1

°-
 	

4
.0

 

C
A

tt
 	

0

1
u

l-
\ 

D1
33

 S'
ir

."
k.

,1
3A

 3
1-4

5
0

0
:1

 

L
J
J

Se
kLM

 

fc
, 

2
.0

0
 	

w
‘i

u\
u4

_,
 

J 

'',•
7'`

.11 
AT

E 
MN

1. 

II
 	

eh
 	

1 	
II

I.
 	

)1
11

 	
p

il
l 	

li
d

 	
I 	

I 



Z8171. 

..- 

, 

MeOlE1101120,1103130phi1  

OR 6 0 DV 

C1311 VW 

411e) 
 QUALITY PARK 
. 9% x121/1 



S47,4iE Ftm-- 

2013 

CLE OFTHECOURT 

PLED 
AUG 1 4 2013 

3 

PI FP 
#`1k5Siii Mt') etlar.A.  

LovAlook CorreOtional Center 
1200 Prison Road 
Lovelock, Nevada 89419 

4 faq'iro ioi r  In Pro Se 
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DISTRICT COURT 

7 
	

CLARK COUNTY, NEVADA 

* * h * * 

Drama.  

Case No. CNIk1Li 	 
11 	-vs- 	 Dept. No. 

12 

13 	
. 

 

14 

15 	 APPLICATION TO PROCEED IN FORMA PAUPEAII 
16 	COMES NOW  ci,---TA1.-mr,  

17 pro se, and moves the Court for an order grant ng him leave to 

18 proceed inthe above-entitled action without paying the costs 

19 and/or security of proceeding herein. 

20 	This motion is made and based upon NRS 12.015 and the 

21 attached affidavit and certificate of inmate's institutional 

VI 
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22 account. 

23 	Dated this  ?17A  day of 
24 

/119C11132174 
PIFP 
Application to Mimetic! In Fauna Pauparla 
282 MISS 

111111111111111111111 
1 1  

, 2 0 	 
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9/1111611Ni. 
1:15m§14k coxadtiori5i. Center
1260 -Prison ad 
Lovelock, Nevada 89419 
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r In Pro Se 

Affidavit In Support of Application 
To Prcceed In Forma Pauperis  

STATE OF NEVADA 	) 
) es: 

CONTY OF PERSHING ,) 

COMES NOW, ccel, c) IINta, 	, who first being duly sworn 
and on my own oath, o hereby deRNse and state the following in 
support of my foregoing motion; 

(1) 	ecause of my poverty I am unable to pay the costs of the 
proceedings in the foregoing action or to give security therefore; I am 
entitled to relief. This application is made in good faith. 

	

(2) 	I 
swear that the responses below are true and correct and to the best of 
my knowledge, information and belief: 

(a) I 	am y  an not presently employed. I currently earn 
salary or wages per month in the following amount at Lovelock 
Correctional Center OR, if I am not presently employed, the date of my 
last employment and the amount of salary or wages I earned per month 
were as follows: 

(b) I have NOT received any money from any of the following 
sources within the past 12 months: business, profession, self-
employment, rent payments, pensions, interests or dividends, annuities, 
insurance payments, gifts or inheritances. Money, if any, placed on my 
prison account from sources such as family or friends, is in the amount 
as indicated on the attached Certificate of Inmate's Institutional 
Account, which reflects the total amount of money on my prison account. 

(c) I do NOT own any real estate, stocks, bonds, notes, 
automobiles or other valuable property, and I do not have any money in 
a checking account. 

(d) I 	do )(*(  do not have persons dependent upon me for 
support. The persons I support, if any, are as follows, with my 
relationship to them and the amount of my contribution towards their 
support being as follows: 	  

(3) r swear under penalty of perjury that the above is true and 
correct and to the best of my personal knowledge, and that the 
foregoing is rendered without notary per NRS 208.165. 

Dated this  27LA  day of  c\  
0 	

2013  . 

A 4:iv:AAP 	Agge7e vimmi 	_ 	 
Lo Mock C.,rection Center 
1200 Prison Road 
Lovelock, Nevada 89419 
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LovIkock CorreqViofial Center 
1200 Prison Rode 
Lovelock, Nevada a9419 

1 	 AZEWATIoN punsumu TO MR0 23913.030 
2 
	

The undersigned does hereby affirm that the preceding 

3 APPLICATION FOR LEAVE TO PROCEED IN FORMA PAUPERIS does not 

4 contain the social security number of any person. 

Dated this  3 ni  day of 	  , 2 0 	
. 

J96//tLEW c ie  In Pro Se 
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28 Submitted by:/&i{D 

'his is a Civil 
	 on -7  /15V  11.1  

Matter. Habeas 

Accounting Technician 
Inmate Services Division 
Nevada Department of Corrections 

7ivr---407: 0 

1 Case No. 

(1) 	2 Dept. No. 

3 

4 

5 

eta\ TA  

Kat In61-3 

6 IN THE F/a7477  JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
7 	 IN AND FOR THE COUNTY OF 	  

IN 7 0  

 	) 
) 

-vs- 

146.14-; 	   

CERTIFICATE OF INMATE'S 
INSTITUTIONAL ACCOUNT  

/, the undersigned, do certify that 	tc-161-0,  

NDOC #  .btsci R  , above-named, has a balance of $ 	  on 
account to his credit in the prisoners' personal property fund 

for his use at Lovelock Correctional Center, in the County of 

Pershing, where he is presently confined. 

further certify that said prisoner owes departmental 

charges in the amount of $  1 , (-0 	and that the solitary 
security to his credit is a savings.account established pursuant 

to MRS 209.247(5) with a balance of $  AC) .C).6-(1  	which is 
inaccessible to him. 

Dated this _ 0  day of --3-(A-A 	, 20 	 

_  
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District Court Judge 

811092174 
OPV11.1 
Order lot F.01161)11 ter WM 01 Habeas Corpu 
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FILED 
DISTRICT COURT 	p6  13  

CLARK COUNTY, Nkii'6AL 22 I  
ROY D MORAGA, 

vs. 

Petitioner. 
C.OURT 

Case Na:  890)9217,1 

Dept No: VI 
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STATE OF NEVADA, 
Respondent, ORDER FOR PETITION FOR 

WRIT OF HABEAS CORPUS 

   

Petitioner filed a petition for writ of habeas corpus (Post-Conviction Relief) on 

August 26, 2013. The Court has reviewed the petition and has determined that a response would assist 

the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and 

good cause appearing therefore, 

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date cif this Order, 

answer or otherwise respond to the petition and file a return in accordance with the provisions of NRS 

34.360 to 34.830, incrusive. 

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court's 

Calendar on the  1- 	of  C) 	661 o...1 	.  201 	at the hour of 

O7:clock for further proceedings. 

IT IS SO ORDERED THIS 15 17-- day of  ac.,— 	2013. 

FILE WITH 
VAST S CALENDAP 
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CLERK OF THE COURT 

Electronically Filed 
09/19/2013 03:44:11 PM 

1 RSPN 
STEVEN B. WOLFSON 

2 	Clark County District Attorney 
Nevada Bar #001565 

3 JAMES R. SWEETIN 
Chief Deputy District Attorney 

4 Nevada Har #005144 
200 Lewis Avenue 

5 Las Vegas, Nevada 89155-2212 
(702) 671-2500 

6 	Attorney for Plaintiff 

7 

8 

9 

10 THE STATE OF NEVADA, 

11 
	

Plaintiff, 

12 

13 ROY ROY MORAG-A, 
#0938554  

DISTRICT COURT 

CLARK COUNTY, NEVADA 

CASE NO: 89C092174 

DEPT NO: VI 

14 
	

Defendant. 

15 

STATE'S RESPONSE AND MOTION TO DISMISS DEFENDANT'S PETITION 
FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) AND OPPOSITION  

TO DEFENDANT'S MOTION FOR APPOINTMENT OF COUNSEL  
18 

DATE OF I-TEARING: OCTOBER 17,2013 
19 
	

TIME OF HEARING: 10:30 A.M. 

20 	COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County 

21 District Attorney, through JAMES R. SWEETIN, Chief Deputy District Attorney, and 

22 hereby submits the attached Points and Authorities in Response to Defendant's Petition for 

23 Writ of Habeas Corpus (Post-Conviction) and Motion for Appointment of Counsel. 

24 	This response is made and based upon all the papers and pleadings on file herein, the 

25 	attached points and authorities in support hereof, and oral argument at the time of hearing, if 

26 deemed necessary by this Honorable Court. 

27 	I I 

28 	II 

16 

17 
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1 	 POINTS AND AUTHORITIES  

	

2 	 STATEMENT OF THE CASE  

	

3 	On January 9, 1990, Roy Moraga (hereinafter "Defendant") was charged by way of 

	

4 	Information with two (2) counts of Burglary (Felony — NRS 205.060) and two (2) counts of 

	

5 	Sexual Assault (Felony —NRS 200.364, 200.366). On January 11, 1990, Defendant entered a 

	

6 	plea of not guilty and his case proceeded to trial. 

	

7 	Defendant's jury trial began on March 12, 1990. On March 15, 1990, the jury found 

	

8 	Defendant guilty of all counts. On June 4, 1990, the State filed a Notice of Motion to Amend 

	

9 	Information in order to seek habitual offender treatment. On June 13, 1990, pursuant to an 

10 Amended Information filed the same day, Defendant was sentenced to life imprisonment 

	

11 	without the possibility of parole under the "large" habitual criminal statute, NRS 207.010. 

	

12 	Defendant filed a Notice of Appeal on June 27, 1990. Judgment of Conviction was filed on 

	

13 	July 7, 1990. 

	

14 	On August 27, 1991, the Nevada Supreme Court affirmed Defendant's conviction but 

	

15 	remanded for the district court to resentence Defendant separately on the underlying counts 

	

16 	rather than giving him a. single life sentence under the habitual criminal statute. Remittitur 

	

17 	issued on September 17, 1991. 

	

18 	On October 21, 1991, pursuant to the Nevada Supreme Court's Remand Order, the 

	

19 	district court took notice of the felony convictions entered at Defendant's initial sentencing 

	

20 	and resentenced Defendant to the following: as to Count I— ten (10) years in the Nevada 

	

21 	Department of Corrections ("NDC"); as to Count II — ten (10) years in NDC consecutive to 

	

22 	Count T; as to Count III — life imprisonment with parole eligibility beginning after five (5) 

	

23 	years, consecutive to Count tt and as to Count IV — pursuant to NRS 207.010, life without 

	

24 	the possibility of parole, consecutive to Count III. The Amended Judgment of Conviction 

	

25 	was filed On November 13, 1991. 1  

	

26 	/1 

	

27 	/1 

28 
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1 	Defendant filed a Notice of Appeal on October 30, 1991. On October 4, 1995, the 

	

2 	Nevada Supreme Court dismissed Defendant's appeal. Remittitur issued on October 24, 

	

3 	1995. 

	

4 	On February 20, 1996, Defendant filed his first Petition for Writ of Habeas Corpus 

	

5 	(Post-Conviction). The State filed its Response on April 4, 1996. Defendant filed a 

	

6 	Supplement on June 13, 1996. The State filed its Response on June 27, 1996. On July 16, 

	

7 	1996, Defendant filed a Reply to the State's Response. On July 19, 1996, the district court 

	

8 	denied Defendant's Petition. On September 6, 1996, the district court filed its Findings of 

9 Fact, Conclusions of Law and Order. The Notice of Entry of Order was filed on September 

	

10 	20, 1996. Defendant filed a Notice of Appeal on September 27, 1996. 

	

11 	On April 30, 1998, Defendant filed a Motion to Modify or in the Alternative Correct 

	

12 	Illegal Sentence. The State filed an Opposition on May 8, 1998. On May 28, 1998, the 

	

13 	district court entered an Order Denying Defendant's Motion to Modify or Correct Illegal 

	

14 	Sentence. On June 13, 1998, Defendant filed a Notice of Appeal from the Order denying his 

	

15 	motion. 

	

16 	On April 20, 1999, the Nevada Supreme Court consolidated the appeal from the 

	

17 	orders denying Defendant's Petition for Writ of Habeas Corpus and Defendant's Motion to 

	

18 	Modify Sentence Of Correct Illegal Sentence. Both decisions were affirmed. Remittitur 

	

19 	issued on May 18, 1999. 

	

20 	Defendant filed his second Petition for Writ of Habeas Corpus (Post-Conviction) on 

	

21 	January 10, 2006. The State filed a Response and Motion to Dismiss on February 27, 2006. 

	

22 	Defendant filed a Reply to the State's Response on May 24, 2006. On June 26, 2006, the 

	

23 	district court denied Defendant's Petition for Writ of Habeas Corpus. The district court filed 

	

24 	its Findings of Fact, Conclusions of Law and Order 011 February 8, 2007. Notice of Entry of 

	

25 	Order was filed on February 13, 2007. On March 2 2007, Defendant filed a Notice of 

	

26 	Appeal. On August 16, 2007, the Nevada Supreme Court issued an Order of Affirmance. 

	

27 	Re-mittitur issued on September I I, 2007. 

	

28 	/1 
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1 	Defendant filed his third Petition for Writ of Habeas Corpus (Post-Conviction) on 

	

2 	December 8, 2010 in Pershing County. The Petition was transferred to the Eighth Judicial 

	

3 	District on April 29 2011, but was filed under Case No. 11A640265-W and did not 

	

4 	immediately come before the court. Defendant filed a Supplement to his Petition on 

	

5 	November 4, 2011. On March 14, 2012, Defendant filed a Motion for Judicial Action on his 

	

6 	Petition. The State filed an Opposition to this motion on March 23, 2012. On May 16, 2012, 

	

7 	the State filed a Response and Motion to Dismiss Defendant's Petition. 

	

8 	On July 16, 2012, the district court denied Defendant's Petition for Writ of Habeas 

	

9 	Corpus. On August 6, 2012, Defendant filed a Motion to Reconsider. The State filed an 

	

10 	Opposition to Motion to Reconsider on August 9, 2012. On August 13, 2012, the district 

	

11 	court issued a Findings of Fact, Conclusions of Law and Order denying Defendant's 

	

12 	Petition. A Notice of Entry of Order was filed on August 21, 2012. The district court issued 

	

13 	an Order denying Defendant's Motion to Reconsider on October 5,2012. 

	

14 	On September 17, 2012, Defendant filed a Notice of Appeal from the order denying 

	

15 	his Petition. The Nevada Supreme Court issued an Order of Affirmance on July 23, 2013. 

	

16 	Defendant filed a Petition for Rehearing on August 6, 2013. As of the writing of this 

	

17 	Response, the Petition for Rehearing has not been decided and remittitur has not issued. 

	

18 	Defendant filed the instant Petition for Writ of Habeas Corpus and Motion for 

19 Appointment of Counsel on August 14, 2013. The State's Response and Motion to Dismiss 

	

20 	follows. 

	

21 	 ARGUMENT  

	

22 
	

I. 	DEFENDANT'S PETITION IS TIME BARRED UNDER NRS 34.726 

23 
Defendant's Fourth Petition for Writ of Habeas Corpus is time barred with no good 

cause shown for delay. Pursuant to NRS 34.726: 

1. 	Unless there is good cause shown for delay, a petition that 
challenges the validity of a judgment or sentence must be 
filed within 1 year of the entry of the judgment of 
conviction or, if an appeal has been taken from the 
judgment, within 1 year after the Supreme Court issues its 
remittitur. For the purposes of this subsection, good cause 

4 	C:Tr 	F 	ConiDo C111. at C 	rcar,.tcarm?',4793 -5645 	DOC! 
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1 

2 

3 

4 

for delay exists if the petitioner demonstrates to the 
satisfaction of the court: 

(a) That the delay is not the fault of the petitioner; and 

(b) That dismissal of the petition as untimely will 
unduly prejudice the petitioner. 

	

5 	Defendant's petition does not fall within this statutory time limitation. The Supreme Court 

	

6 	of Nevada has held that NRS 34.726 should be construed by its plain meaning. Pellegrini v.  

	

7 	State, 117 Nev. 860, 873, 34 P.3d 519, 528 (2001). As per the language of the statute, the 

	

8 	one-year time bar prescribed by NRS 34.726 begins to run from the date the judgment of 

	

9 	conviction is filed or a remittitur from a timely direct appeal is filed. Dickerson v. State, 114 

	

10 	Nev. 1084, 1087, 967 P.2d 1132, 1133-34(1998). 

11 	The one-year time limit for preparing petitions for post-conviction relief under NRS 

	

12 	34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 53 P.3d 901 (2002), the 

	

13 	Nevada Supreme Court rejected a habeas petition that W EIS filed two days late despite 

	

14 	evidence presented by the defendant that he purchased postage through the prison and 

	

15 	mailed the Notice within the one-year time limit. 

	

16 	Furthermore, the Nevada Supreme Court has held that the district court has ci duty to 

	

17 	consider whether a defendant's post -conviction petition claims are procedurally barred. State 

	

18 	v. Eighth Judicial District Court, 121 Nev. 225, 112 P.3d 1070 (2005). The Court found that 

	

19 	"[a]pplication of the statutory procedural default rules to post-conviction habeas petitions is 

20 mandatory," noting: 

21 	 Habeas corpus petitions that are filed many years after 
conviction are an unreasonable burden on the criminal justice 

	

22 	 system. The necessity for a workable system dictates that there 
must exist a time when a criminal conviction is final. 

23 

	

24 	121 Nev. at 231, 112 P.3d at 1074. Additionally, the Court noted that procedural bars 

	

25 	"cannot be ignored [by the district court] when properly raised by the State." 121 Nev. at 

	

26 	233, 112 P.3d at 1075. The Nevada Supreme Court has granted no discretion to the district 

	

27 	courts regarding whether to apply the statutory procedural bars; the rules must be applied. 

	

28 	/1 
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1 	Rernittitur issued from the Nevada Supreme Court's affirmance of Defendant's 

	

2 	Judgment of Conviction On September 17, 1991. Thus, Defendant had one year from that 

	

3 	date, or until September 17, 1992, to file a timely petition. The instant Petition was not filed 

	

4 	until August 14, 2013. This is nearly twenty-one (21) years beyond the one year time frame 

	

5 	prescribed in NRS 34.726. Absent a showing of good cause for this delay, Defendant's 

	

6 	Petition must be dismissed because of its tardy filing. 

7 II. DEFENDANT'S PETITION IS BARRED AS A SUCCESSIVE PETITION 

	

8 
	

UNDER NRS 34.810 

	

9 
	

Defendant's instant Petition is his fourth attempt at state post-conviction relief and 

	

10 
	

should be dismissed as a successive petition pursuant to NRS 34.810. Pertinent portions of 

	

11 
	

NRS 34.810 state: 

12 

13 

14 

2. A second or successive petition must be dismissed if the 
judge or justice determines that it fails to allege new or 
difterent grounds for relief and that the prior 
determination was on the merits or, if new and different 
grounds are alleged, the judge or justice finds that the 
failure of the Defendant to assert those grounds in a prior 
petition constituted an abuse of the writ. 

3. Pursuant to subsections 1 and 2, the petitioner has the 
burden of pleading and proving specific facts that 
demonstrate: 

(a) 	Good cause for the petitioner's failure to present 
the claim or for presenting the claim again; and 

20 	 (b) Actual prejudice to the petitioner. 

21 	NRS 34.810. The district court denied Defendant's first habeas petition on the merits on 

22 	September 6, 1996. The Nevada Supreme Court subsequently affirmed the district court's 

23 	denial of Defendant's Petition and remittitur issued on May 18, 1999. Defendant should have 

24 	raised any and all grounds in his first petition and his failure to do so is an abuse of the writ 

25 	as enunciated in NRS 34.810(2). Because Defendant's first petition was filed and decided 

26 	on the merits, the instant petition is a successive petition pursuant to NRS 34.810(2). To 

27 	avoid procedural default under NRS 34.810, Defendant has the burden of pleading and 

28 	proving specific facts that demonstrate both good cause for his failure to present his claims 

15 

16 

17 

18 

19 
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1 	in earlier proceedings and actual prejudice. NRS 34.810(3); Hogan v. Warden, 109 Nev. 

	

2 	952, 959-60, 860 P.2d 710, 715-16 ( . 1993); Phelps v. Director, 104 Nev. 656, 659, 764 P.2d 

	

3 	1303, 1305 (1988). As discussed below, Defendant has not demonstrated any such good 

	

4 	cause, and consequently Defendant has not met that burden. Absent a showing of good 

	

5 	cause, Defendant's petition should be dismissed pursuant to NRS 34.810. 

6 III. DEFENDANT HAS NOT SHOWN GOOD CAUSE FOR THE DELAYED 

	

7 	FILING OF A SUCCESSIVE PETITION 

	

8 	Tn the instant Petition, Defendant has not established good cause for the delay in filing 

	

9 	a late, successive Petition. "Generally, 'good cause' means a 'substantial reason; one that 

	

10 	affords a legal excuse.'" Hathaway v. State, 119 Nev. 248, 252, 71 P.34:1 503, 506 (2003) 

	

11 	quoting Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989). "In order to 

	

12 	demonstrate good cause, a petitioner must show that an impediment external to the defense 

	

13 	prevented him or her from complying with State procedural default rules." Hathaway, 71 

	

14 	P.3d at 506 citing Pellegrini v. State, 117 Nev. 860, 886-87, 34 P.3d 519, 537 (2001); 

	

15 	tozada v. State, 110 Nev. 349, 353, 871 P.2d 944, 946 (1994); Passanisi v. Director, 105 

	

16 	Nev. 63, 66, 769 P.2d 72, 74 (1989). An impediment external to the defense can be 

	

17 	demonstrated by a showing "that the factual or legal basis for the claim was not reasonably 

	

18 	available to counsel Of that some interference by officials made compliance impracticable." 

	

19 	Hathaway, 71 P.3d at 506. 

	

20 	In this case, Defendant has not given any legally relevant excuse for failure to file his 

	

21 	Petition in a timely manner. Defendant has not stated any facts that would show good cause 

	

22 	for not filing his Petition in the required time frame. Instead, Defendant re-alleges the same 

	

23 	argument that he was improperly adjudicated a habitual criminal and that counsel was 

	

24 	ineffective for failing to object at sentencing. This argument was already rejected by the 

	

25 	Nevada Supreme Court in Defendant's first Petition, and as such is barred from further 

	

26 	review by the doctrine of the law of the case. "The law of a first appeal is law of the case on 

	

27 	all subsequent appeals in which the facts are substantially the same." Hall v. State, 91 Nev. 

	

28 	314, 315, 535 P.2d 797, 798 (1975) (quoting Walker v. State, 85 Nev, 337, 343, 455 P.2d 34, 
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1 	38 (1969)). "The doctrine of the law of the case cannot be avoided by a more detailed and 

	

2 	precisely focused argument subsequently made after reflection upon the previous 

	

3 	proceedings," Hall, 91 Nev. at 316, 535 P.2d at 799. Tinder the law of the case doctrine, 

	

4 	issues previously decided on direct appeal may not be reargued in a habeas petition. 

	

5 	Pellegrini v. State, 117 Nev. 860, 34 P.3d 519 (2001) (citing McNelton v. State, 115 Nev. 

	

6 	396,414-15, 990 P.2d 1263, 1275 (1999)). 

	

7 	Tn denying Defendant's first post-conviction Petition, the Nevada Supreme Court 

	

8 	noted that trial counsel did fail to raise an objection to the use of prior convictions, but that 

	

9 	the error was essentially harmless because the "prior convictions presented by the state do 

	

10 	not, on their face, raise a presumption a constitutional infirmity, and that the district court 

	

11 	was entitled to use these convictions for sentence enhancement purposes." Order Dismissing 

	

12 	Appeal, April 20, 1999, at 3 (quoting Order Dismissing Appeal, Oct. 5, 1995) (internal 

	

13 	quotations omitted). Thus, further review of Defendant's ineffective assistance of counsel 

	

14 	claim is barred pursuant to the doctrine of law of the case. 

	

15 	Defendant has also stated no facts that would show he would be in any way 

16 prejudiced by having to comply with the procedural time bar. In so much as Defendant may 

	

17 	be claiming "actual innocence" as good cause, his bare allegation is not sufficient to meet the 

	

18 	criteria set forth in Calderon v. Thompson, 523 U.S. 538, 559 (1998). Defendant must 

	

19 	submit new evidence in his habeas proceeding in light of which no reasonable juror would 

	

20 	have convicted him. Id. In this case, Defendant has failed to include any new evidence to 

	

21 	establish his innocence. He merely recites the same arguments that his sentence is illegal, 

	

22 	that have already been raised and rejected. Therefore, since the Defendant cannot show good 

	

23 	cause or actual prejudice for failing to comply with the one year time limit and re-raising 

	

24 	claims, the instant Petition should be dismissed. 

	

25 	II 

	

26 	/1 

	

27 	/1 
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1 TV. DEFENDANT'S PETITION IS BARRED BY LACHES PURSUANT TO NRS 

	

2 	34.800 

	

3 	NRS 34,800 creates a rebuttable presumption of prejudice to the State if "[a] period 

	

4 	exceeding five years [elapses] between the filing of a judgment of conviction, an order 

	

5 	imposing a sentence of imprisonment or a decision on direct appeal of a judgment of 

	

6 	conviction and the filing of a petition challenging the validity of a judgment of 

	

7 	conviction..." The Nevada Supreme Court observed in Groesbeck v. Warden,  "[P]etitions 

	

8 	that are filed many years after conviction are an unreasonable burden on the criminal justice 

	

9 	system. The necessity for a workable system dictates that there must exist a time when a 

	

10 	criminal conviction is final." 100 Nev. 259, 261, 679 P.2d 1268, 1269 (1984). To invoke 

11 	the presumption, the statute requires the State plead laches in its motion to dismiss the 

	

12 	petition. NRS 34.800(2). The State affirmatively pleads 'aches in the instant case. 

	

13 	Remittitur on Defendant's Direct Appeal issued on September 17, 1991. Since more 

	

14 	than five (5) years have elapsed between the issuance of remittitw -  and the filing of 

	

15 	Defendant's instant Petition, NRS 34.800 directly applies in this case. 

	

16 	NRS 34.800 was enacted to protect the State from the prejudice resulting from having 

	

17 	to reconstruct cases years after the fact. Nearly twenty-four (24) years have passed between 

	

18 	Defendant's crimes and the instant Petition. Witnesses to the crime and investigating police 

	

19 	officers may no longer be available, and their memories of the events have almost certainly 

	

20 	faded. Moreover, the physical evidence in Defendant's case may no longer be available. 

21 	Still yet, police reports will need to be re-procured, if available. Requiring evidentiary 

	

22 	hearings or further proceedings in such matters would be unduly prejudicial to the State. 

	

23 	This Court should summarily deny the instant Petition pursuant to NRS 34.800, as the delay 

	

24 	of more than five (5) years in filing is unexcusecl. 

	

25 	II 

	

26 	/1 

	

27 	/1 

	

28 	/1 

9 	 F 	CouiDo C111. at C 	rcar,.tcarm?',4793 	-5645 	DOC! 

1496 



1 V. DEFENDANT'S MOTION TO CORRECT ILLEGAL SENTENCE SHOULD 

	

2 	BE DISMISSED PURSUANT TO THE DOCTRINE OF LAW OF THE CASE 

	

3 	Inasmuch as Defendant incorporates a Motion to Correct Illegal Sentence in his 

	

4 	instant Petition for Writ of Habeas Corpus, such motion must be denied pursuant to the 

	

5 	doctrine of the law of the case. See T-Tall, 91 Nev. at 315, 535 P.2d at 798. 

	

6 	On April 30, 1998, Defendant filed a Motion to Modify or in the Alternative Correct 

	

7 	Illegal Sentence. The district court denied that motion on May 28, 1998, and on April 20, 

	

8 	1999, the Nevada Supreme Court affirmed that decision. Tn so ruling, the Nevada Supreme 

	

9 	Court stated, 

	

10 
	

We conclude that the district court did not err in denying 

11 
appellant's motion because his claim fell outside the very narrow 
scope of issues cognizable in a motion to correct an illegal 
sentence or a motion to modify a sentence. There is nothing in 

	

12 	 the record to suggest that the sentencing court relied on 
misinformation about appellant's criminal record or that the 

	

13 	 court lacked jurisdiction to impose the sentences in the instant 
case. As noted above, the state produced proper proof of 

	

14 	 appellant's prior convictions before the court adjudicated 
appellant as a habitual criminal. Further, appellant's sentences 

	

15 	 were within statutory limits, 

	

16 
	

Order Dismissing Appeals, Apr. 20, 1999, at 6. As such, the Nevada Supreme Court has 

	

17 	already ruled on the legality of Defendant's sentence and the instant Motion to Correct 

	

18 	Illegal Sentence must be denied pursuant to the doctrine of law of the case. 

19 VI. DEFENDANT IS NOT ENTITLED TO THE APPOINTMENT OF POST- 

	

20 	CONVICTION COUNSEL 

21 	The Sixth Amendment provides no right to counsel in post-conviction proceedings. 

	

22 	Coleman v. Thompson, 501 U.S. 722, Ill S. Ct. 2546 (1991). In McKague v. Warden, 112 

	

23 	Nev. 159, 912 P,2d 255 (1996), the Nevada Supreme Court similarly observed that "[Ole 

	

24 	Nevada Constitution... does not guarantee a right to counsel in post-conviction proceedings, 

	

25 	as we interpret the Nevada Constitution's right to counsel provision as being coextensive 

	

26 	with the Sixth Amendment to the United States Constitution." McKaue specifically held 

	

27 	that with the exception of NRS 34.820(1)(a) (entitling appointed counsel when petitioner is 

	

28 	under a sentence of death), one does not have "[a]ny constitutional or statutory right to 

10 	F 	CouiDo C111. at C 	rcar,.tcarm?',4793 	-5645 	DOC! 
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counsel at all" in post-conviction proceedings. Td. at 164, at 258. 

T-Towever, the Nevada Legislature has given courts the discretion to appoint post-

conviction counsel so long as "the court is satisfied that the allegation of indigency is true 

and the petition is not dismissed summarily." NRS 34.750. NRS 34.750 reads: 

A petition may allege that the Defendant is unable to pay the 
costs of the proceedings or employ counsel. If the court is 
satisfied that the allegation of indigency is true and the petition 
is not dismissed summarily, the court may appoint counsel at the 
time the court orders the filing of an answer and a return. In 
making its determination, the court may consider whether: 

(a) The issues are difficult; 

(b) The Defendant is unable to comprehend the 
proceedings; or 

(c) Counsel is necessary to proceed with discovery. 

(Emphasis added). Under NRS 34.750, it is clear that the court has discretion in determining 

13 	whether to appoint counsel. To have an attorney appointed the defendant "must show that 

14 	the requested review is not frivolous." Peterson v. Warden, Nevada State Prison,  87 Nev. 

15 	134, 483 P.2d 204 (1971) (citing former statute NRS 177.345(2)). Defendant has failed to 

16 	show that his late, successive Petition will not be sinximarily dismissed by the court under 

17 	NRS 34.726 and NRS 34.810(2). As such, Defendant is not entitled to the post-conviction 

18 	appointment of counsel. 

19 	/1 

20 	// 

21 

22 	II 

23 	1/ 

24 	II 

25 	II 
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CONCLUSION  

For the foregoing reasons, the Defendant's late, successive Petition for Writ of 

Habeas Corpus (Post-Conviction) should be DISMISSED and his Motion for Appointment 

of Counsel should be DENIED. 

DATED this I 9th day of September, 2013. 

Respectfully submitted, 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

BY Is! JAMES R. SWEETIN 
JAMES R. SWEETIN 
Chief Deputy District Attorney 
Nevada Bar #005144 

CERTIFICATE OF MAILING  

T hereby certify that service of the above and foregoing, was made this 19th day of 

September, 2013, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

ROY MORAGA, BAC1/31584 
LOVELOCK CORRECTIONAL CENTER 
1200 PRISON ROAD 
LOVELOCK, NV 89419 

/s/ HOWARD CONRAD 
Secretary for the District Attorney's Office 
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STEVEN DAGRIERSON, CEO/Clerk of the Court 

LcI4 Hawkis, 
Deputy Clerk of the Court 
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10 

11 
NOTICE OF CHANGE OF HEARING 

12 

13 	The hearing on the Petition for Writ of Habeas Corpus, presently set for October 

14 17, 2013, at 8:30 AM, has been moved to the, 21st day of October, 2013 at 8:30 

15 AM and will be heard by Judge Elissa F. Cadish 
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2 	 CERTIFICATE OF MAILING 
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3 	I hereby certify that on the 27th day of September, 2013: 

4 	I mailed, via first-class mail, postage fully prepaid the foregoing Notice of 

5 	Change of Hearing to: 

6 	Roy D Moraga 

1200 Prison Rd. 
7 

Lovelock, NV 89419 

E I placed a copy of the foregoing Notice of Change of Hearing in the 

appropriate attorney folder located in the Clerk of the Courts Office: 

Steven B Wolfson 

Lovie Hawkins, 
Deputy Clerk of the Court 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

Supreme Court No. 61734 
Di5triot Court Ca5e No. C092174 

ROY D. MORAGA, 
Appellant, 
vs. 
THE STATE OF NEVADA, 
Respondent.  

STATE OF NEVADA, 3$, 

CLERK'S CERTIFICATE  

FILED 
OCT 3 0 2013 

Aio"Oirrr 

I, Tracie Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the 
State of Nevada, do hereby certify that the following is a full, true and correct copy of 
the Judgment in this matter. 

JUDGMENT 

The court being fuliy advised in the premises and the law, it is now ordered, adjudged 
and decreed, as follows: 

"ORDER the judgment of the district court AFFIRMED." 

Judgment, as quoted above, entered this 23 rd  day of July, 2013. 

"Rehearing denied." 

Judgment, as quoted above, entered this 25 th  day of September, 2013. 

IN WITNESS WHEREOF, I have subscribed 
my name and affixed the seal of the Supreme 
Court at my Office in Carson City, Nevada this 
October 24, 2013. 

Trade Lindeman, Supreme Court Clerk 

By: Sally Williams 
Deputy Clerk 
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7-• AnTinpublis d order shall not be regarded as precedent and shall not be cited as legal authority. SCR 123 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY D. MORAGA, 
Appellant, 
vs. 
THE STATE OF NEVADA, 
Respondent. 

No. 61734 

FILED 
JUL 23 2613 

TRACE K. LINDEMAN elpy71,Mge 
SYMP( '  

DEPUTY CLERK 

ORDER OF AFFIRMANCE 

This is a proper person appeal from an order of the district 

court denying a post-conviction petition for a writ of habeas corpus.' 

Eighth Judicial District Court, Clark County; Elissa F. Cadish, Judge. 

Appellant filed his petition on December 8, 2010, more than 15 

years after issuance of the remittitur on direct appeal on October 24, 1995. 

Moraga v. State, Docket No. 22901 (Order Dismissing Appeal, October 4, 

1995). Thus, appellant's petition was untimely filed. See NRS 34.726(1). 

Moreover, appellant's petition was successive because he had previously 

filed three post-conviction petitions for a writ of habeas corpus, and it 

constituted an abuse of the writ as he raised claims new and different 

from those raised in his previous petitions. 2  See NRS 34,810(1)(b)(2); NRS 

1This appeal has been submitted for decision without oral argument, 
NRAP 34(0(3), and we conclude that the record is sufficient for our review 
and briefing is unwarranted. See Luckett v. Warden, 91 Nev, 681, 682, 541 
P,2d 910, 911 (1975). 

Woraga v. State, 'Docket Nos. 29321, 32542 (Order Dismissing 
Appeals, April 20, 1999); Moraga v. State, Docket No. 42828 (Order of 
Affirmance, September 15, 2004); Morciga v, State, Docket No. 49049 
(Order of Affirmance, August 16, 2007). 

SUPREME Coapr 
OF 

NEVADA 

  

(r.:1 t47A 0115*. /.6 2.090 
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34.810(2). 	Appellant's petition was procedurally barred absent a 

demonstration of good cause and actual prejudice. See NRS 34.726(1); 

NRS 34.810(1)(b); NRS 34.810(3). Moreover, because the State specifically 

pleaded laches, appellant was required to overcome the rebuttable 

presumption of prejudice. NRS 34.800(2). 

Appellant neither argued that he had good cause nor 

attempted to overcome the presumption of prejudice. Rather, he argued 

that any procedural bars should be excused because he is actually 

innocent since new technology exists to test DNA that was collected in the 

case, and if ft were tested, it would demonstrate that he did not commit 

the sexual assault for which he was convicted. Anticipated but non-

existent test results are not evidence. Thus, appellant did not 

demonstrate actual innocence because he failed to show that "it is more 

likely than not that no reasonable juror would have convicted him in light 

of. . . new evidence." Calderon v. Thompson, 523 U.S. 638, 559 (1998) 

(quoting Sehlup v. Delo, 513 U.S. 298, 327 (1995)); see also Pellegrint v. 

State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001); Mazzan v. Warden, 112 

Nev, 838, 842, 921 P.2d 920, 922 (1996). We therefore conclude that the 

district court did not err in denying appellant's ineffective-assistance-of-

counsel claims as procedurally barred. 

It appears that the district court may not have considered 

appellant's remaining claim: that he ought to be granted permission to 

test the DNA collected in this case. However, remand is unnecessary 

because the claim is not cognizable in a post-conviction petition for a writ 

of habeas corpus. Rather, appellant must submit his request on the form 

designated by the Department of Corrections. NES 176.0918; NDOC AR 

571. 
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For the foregoing reasons, we conclude appellant's petition is 

without merit, and we 

ORDER the judgment of the district court AFFIRMED. 3  

cc: 	Hon. Elissa F. Catfish, District Judge 
Roy D. Moraga 
Attorney General/Carson City 
Clark County District Attorney 
Eighth District Court Clerk 

3We have reviewed all documents that appellant has submitted in 
proper person to the clerk of this court in this matter,. and .we conclude 
that no relief based upon .those submissions is warranted, :Tothe extent 
that appellant has attempted to present clairas Or:?,faets -4',. those 
submissions which were not previously presented ite pro"eke-slings 
below, we have declined to consider them in the 7..fiist inseafiCeN 

- 	 - 

• • 
• 

_ 	•." 3 
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J. 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY ID, MORAGA, 
Appellant, 
vs. 
THE STATE OF NEVADA, 
Respondent. 

No. 61734 

FILED 
SEP 25 2013 

ORDER DENYING REHEARING 

Rehearing denied. NRAP 40(c). 

It is so ORDERED. 

	 , 	J. 
Hardesty 

cc: 	Hon. Elissa F. Cadish, District Judge 
Roy D. Moraga 
Attorney General/Carson City 
Clark County District Attorney 
Eighth District Court Clerk 

 

. 	 • 

' 	 • 	1. 

•-• 	 • 	...V 
- 

 

c.; 

• 

••••• 

.•• 	- 	"z 	 t.. — 

- 

" 	 - 
- 

• • 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY D. MORAGA, 
Appellant, 
vs. 
THE STATE OF NEVADA, 
Respondent.  

Supreme Court No. 61734 
District Court Case No. C092174 

   

REMITTITUR 

TO: Steven D. Grierson, Eighth District Court Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and Opinion/Order. 
Receipt for Remittitur. 

DATE: October 24,2013 

Tracie Lindeman, Clerk of Court 

By: Sally Williams 
Deputy Clerk 

cc (without enclosures). 
Hon. Elissa F. Cadish, District Judge 
Roy Daniels Moraga 
Clark County District Attorney 
Attorney General/Carson City 

RECEIPT FOR REMITTITUR 

Received of Tracie Lindeman, Clerk of the Supreme Court of the State of Nevada, the 
REMITTITUR issued in the above-entitled cause, on 	OCT 30 NI  

P.ARBARA BELT 

Deputy District Court Clerk 

RECEIVED 

OCT 2 8 21313 
CLERK OF THE COURT 

1 	 13-32080 

1509 



Electronically Filed 
12/04/2013 10:16.07 AM 

CLERK OF THE COURT 

I ORDR 
STEVEN B. WOLFSON 

2 Clark County District Attorney 
Nevada Bar #001565 

3 ERIKA WIBORG 
Deputy District Attorney 

4 Nevada Bar #13260 
200 Lewis Avenue 

5 	Las Vegas, Nevada 89155-2212 
(702) 671-2500 

6 	Attorney for Plaintiff 

7 DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 
10 	

CASE NO: 	89C092174 
11 

ROY MORAGA, 	 DEPT NO: 	VI 
12 	#0938554 

13 
	

Defendant. 

14 
	

FINDINGS OF FACT, CONCLUSIONS OF 
LAW AND ORDER 

15 	
DATE OF HEARING: October 21, 2013 

16 
	

TIME OF HEARING: 8:30 am 

17 
	

THIS CAUSE having come on for hearing before the Honorable ELISSA CADISH, 

18 
	

District Judge, on the 21st day of October, 2013, the Petitioner not being present, 

19 PROCEEDING IN FORMA PAUPER1S, the Respondent being represented by STEVEN B. 

20 WOLFSON. Clark County District Attorney, by and through ERIKA WIBORG, Deputy 

21 
	

District Attorney, and the Court having considered the matter, including briefs, transcripts, 

22 
	no arguments of counsel, and documents on file herein, now therefore, the Court makes the 

23 
	

following findings of fact and conclusions of law: 

24 
	

FINDINGS OF FACT 

25 
	

1. 	On January 9, 1990, Roy Moraga (hereinafter "Defendant") was charged by 

26 way of Information with two (2) counts of Burglary (Felony — NRS 205.060) and two (2) 

27 
	counts of Sexual Assault (Felony — NRS 200.364, 200366). On January II, 1990, Defendant 

entered a plea of not guilty and his case proceeded to trial. On March 15, 1990, the jury 

P: WPDOCS`..FOR9C 7.90 722 002 doe 

8 

9 

28 
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I 	found Defendant guilty of all counts. On June 4, 1990, the State filed a Notice of Motion to 

	

2 	Amend Information in order to seek habitual offender treatment. On June 13, 1990, pursuant 

	

3 	to an Amended Information filed the same day, Defendant was sentenced to life 

	

4 	imprisonment without the possibility of parole under the "large' habitual criminal statute, 

NRS 207.010. Defendant tiled a Notice of Appeal on June 27, 1990. Judgment of Conviction 

	

6 	was tiled on July 7, 1990. 

	

7 	2. 	On August 27, 1991, the Nevada Supreme Court affirmed Defendant's 

	

8 	conviction but remanded for the district court to resentence Defendant separately on the 

	

9 	underlying counts rather than giving him a single life sentence under the habitual criminal 

	

10 	statute. Remittitur issued on September 17, 1991. On October 21, 1991, the district court 

	

11 	took notice of the felony convictions entered at Defendant's initial sentencing and 

	

12 	resentenced Defendant to the following: as to Count I - ten (10) years in the Nevada 

	

13 	Department of Corrections ("NDC"), as to Count II - ten (10) years in NDC consecutive to 

	

14 	Count I; as to Count III - life imprisonment with parole eligibility beginning after live (5) 

	

15 	years, consecutive to Count II; and as to Count IV - pursuant to NRS 207.010, life without 

	

16 	the possibility of parole, consecutive to Count III, The Amended Judgment of Conviction 

	

17 	was filed on November 13, 1991. Defendant filed a Notice of Appeal on October 30, 1991. 

	

18 	On October 4, 1995, the Nevada Supreme Court dismissed Defendant's appeal. Remittitur 

	

19 	issued on October 24, 1995. 

	

20 	3. 	On February 20, 1996, Defendant filed his first Petition for Writ of Habeas 

	

21 	Corpus (Post-Conviction). The State filed its Response on April 4, 1996. Defendant filed a 

	

22 	Supplement on June 13, 1996. The State filed its Response on June 27, 1996. On July 16. 

	

23 	1996, Defendant filed a Reply to the State's Response. On July 19, 1996, the district court 

	

24 	denied Defendant's Petition, On September 6, 1996, the district court filed, its Findings of 

	

25 	Fact, Conclusions of Law and Order. The Notice of Entry of Order was filed on September 

	

26 	20, 1996. Defendant filed a Notice of Appeal on September 27, 1996, 

	

27 	4. 	On April 30, 1998, Defendant filed a Motion to Modify or in the Alternative 

	

28 	Correct Illegal Sentence. The State filed an Opposition on May 8, 1998. On May 28, 1998, 

2 	 P ,WPDOCSTOF19iM90722002.doe 

1511 



1 	the district court entered an Order Denying Defendant's Motion to Modify or Correct Illegal 

2 	Sentence. On June 13, 1998, Defendant filed a Notice of Appeal from the Order denying his 

3 	motion. On April 20, 1999, the Nevada Supreme Court consolidated the appeal from the 

4 	orders denying Defendant's Petition for Writ of Habeas Corpus and Defendant's Motion to 

5 	Modify Sentence or Correct Illegal Sentence. Both decisions were affirmed. Remittitur 

6 	issued on May 18, 1999, 

7 	5. 	Defendant filed his second Petition for Writ of Habeas Corpus (Post- 

8 	Conviction) on January 10, 2006. The State filed a Response and Motion to Dismiss on 

9 	February 27, 2006, Defendant filed a Reply to the State's Response on May 24, 2006. On 

10 	June 26, 2006, the district court denied Defendant's Petition for Writ of Habeas Corpus. The 

11 	district court filed its Findings of Fact, Conclusions of Law and Order on February 8, 2007. 

12 	Notice of Entry of Order was filed on February 13, 2007. On March 2,2007, Defendant filed 

13 	a Notice of Appeal. On August 16, 2007, the Nevada Supreme Court issued an Order of 

14 	Affirmance. Remittitur issued on September 11, 2007. 

15 	6. 	Defendant filed his third Petition for Writ of Habeas Corpus (Post-Conviction) 

16 	on December 8, 2010. in Pershing County, Atler the Petition came before this Court, the 

17 	State filed its Response and Motion to Dismiss on May 16, 2012. On July 16, 2012, this 

18 	Court denied third Defendant's Petition tbr Writ of Habeas Corpus. On August 6, 2012, 

19 	Defendant filed a Motion to Reconsider. The State filed an Opposition to Motion to 

20 	Reconsider on August 9, 2012. On August 13, 2012, the district court issued a Findings of 

21 	Fact, Conclusions of Law and Order denying Defendant's Petition. A Notice of Entry of 

22 	Order was filed on August 21, 2012. On September 17, 2012, Defendant filed a Notice of 

23 	Appeal from the order denying his Petition. The district court issued an Order denying 

24 	Defendant's Motion to Reconsider on October 5, 2012. The Nevada Supreme Court issued 

25 	an Order of Affirmance on July 23, 2013, Defendant filed a Petition for Rehearing on 

26 	August 6, 2013. On September 25, 2013, the Nevada Supreme Court denied Defendant's 

27 	Motion tbr Rehearing. Remittitur issued on October 24, 2013, 

28 	/// 

3 	 FAWPDOCS',F0F%9G7',90777CD2 dor: 

1512 



	

1 	7. 	Defendant filed the instant Petition for Writ of Habeas Corpus and Motion for 

	

2 	Appointment of Counsel on August 14, 2013. The State's Response and Motion to Dismiss 

	

3 	was filed on September 19, 2013. On October 21, 2013, this Court made the following 

	

4 	findings. 

	

5 
	

8. 	Defendant's Petition is time-barred. Remittitur issued from the Nevada 

	

6 	Supreme Court's affirmance of Defendant's Judgment of Conviction on September 17, 1991. 

	

7 	Thus, Defendant had one year from that date, or until September 17, 1992, to tile a timely 

	

8 	petition. The instant Petition was not filed until August 14, 2011 This is nearly twenty-one 

	

9 	(21) years beyond the one year time frame, 

	

10 
	

9, 	Defendant's Petition is barred as successive.' This is Defendant's fourth post- 

	

11 
	

conviction Petition for Writ of habeas Corpus. 

	

12 
	

10, Defendant's argument that he was improperly sentenced as a habitual offender 

	

13 
	

does not establish good cause for the filing of his late, successive Petition, This argument has 

	

14 
	

already been addressed by the Nevada Supreme Court and it is the law of the case that 

	

15 
	

Defendant was properly sentenced as a habitual offender, 

	

16 
	

11. 	Defendant has failed to provide any evidence of actual innocence which would 

	

17 
	support the filing of a late, successive Petition. 

	

18 
	

12. 	Defendant's sentence is not illegal. Any argument to the contrary has already 

	

19 
	

been addressed by the Nevada Supreme Court and cannot provide good cause for the filing 

	

20 
	

of a late, successive Petition. 

	

21 
	

13. The State has pled laches and Defendant has not Overcome the statutory 

	

22 
	presumption that his delay of more than five years in filing the instant Petition has 

	

23 
	

prejudiced the State, 

	

24 
	

14. 	As Defendant's Petition is untimely and successive with no good cause shown, 

	

25 
	

Defendant is not entitled to the appointment of counsel in connection with his Petition. 

26 

	

27 	8/ 

	

28 	/// 
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CONCLUSIONS OF LAW  

	

1. 	The mandatory provisions of NRS 34.726 state: 

1. 	Unless there is good cause shown for delay, a petition that 
challenges the validity of a judgment or sentence must be filed 
within 1 year after entry of the „judgment of conviction or, if an 
appeal has been taken from the judgment, within 1 year after the 
supreme court issues its remittitur, For the purposes of this 
subsection, good cause for delay exists if the petitioner 
demonstrates to the satisfaction of the court: 

(a) That the delay is not the fault of the petitioner; and 
(b) That dismissal of the petition as untimely will 

unduly prejudice the petitioner. . . 

NRS 34.726(1). 

	

2. 	The Nevada Supreme Court has justified the one-year rule with regard to the 

filing of post-conviction petitions in Concv v. State, 105 Nev. 235, 773 P.2d 1229 (1989), 

when it upheld a district court's dismissal of a petition based on NRS 34.726(1). The Court 

reasoned that: 

At some point, we must give finality to criminal cases. Darnell  
v. State, 98 Nev. 518, 521, 654 P.2d 1009, 1011 (1982). Should 
we allow Colley's post-conviction relief proceeding to go 
forward, we would encourage offenders to file groundless 
etitions for federal habeas corpus relief, secure in the 

-fflowledge that a petition for post-conviction relief remained 
indefinitely available to them. This situation would prejudice 
both the accused and the State since the interest of both the 
petitioner and the government are best served if post-conviction 
claims are raised while the evidence is still fresh, 

Id. at 236, 773 P,2d at 1230. 

	

3. 	Furthermore, the one-year time bar is strictly construed and enforced. In 

Gonzales v. State, 118 Nev. 590, 53 P.3d 901 (2002), the Nevada Supreme Court rejected a 

habeas petition that was filed two (2) days late. The Court reiterated that the "clear and 

unambiguous" provisions of NRS 34.726(1) mandate dismissal absent a showing of "good 

cause" for the delay in tiling. Id. at 593, 53 P.3d at 902. 

	

4. 	To show good cause for delay under NRS 34,726(1), a petitioner must 

demonstrate the following: 1) "ftlhat the delay is not the fault of the petitioner" and 2) that 

the petitioner will be "unduly prejudice[d]" if the petition is dismissed as untimely. Under 

5 
	

l' 1, Vs,  PDGC OFW 07'+ 9 072 2 002 . cloo 

I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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1 	the first requirement, "a petitioner must show that an impediment external to the defense 

2 	prevented him or her from complying with the state procedural default rules." Hathaway v.  

3 	State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003) (citing Pellegrini v. State,  117 Nev. 860. 

4 	886-87, 34 P.3d 519, 537 (2001); Lozada, v. State,  110 Nev. 349, 353, 871 P.2d 944, 946 

5 	(1994); Passanisi v. Director, Dep't Prisons,  105 Nev. 63, 66, 769 P.2d 72, 74 (1989). An 

6 	impediment external to the defense may be demonstrated by a showing that the factual or 

7 	legal basis for a claim was not reasonably available to counsel, or that some interference by 

8 	officials, made compliance impracticable. —  Id. (quoting, Murray v, Carrier,  477 U.S. 478, 

9 	488, 106 S. Ct. 2639 (1986) (citations and quotations omitted)). Clearly, any delay in filing 

10 	of the petition must not be the fault of the petitioner. NRS 34.726(1)(a). Once a petitioner 

11 	has established cause, he must show actual prejudice resulting from the errors of which he 

12 	complains, i.e.. "a petitioner must show that errors in the proceedings underlying the 

13 	judgment worked to the petitioner's actual and substantial disadvantage." State v. Iluebler, 

14 	Nev. , 275 P.3d 91, 94-95 (2012) (citing Hogan v, Warden,  109 Nev. 952, 959-60, 860 

15 	P.2d 710, 716 (1993)). 

16 

17 

18 

19 

20 

21 	Second or successive petitions are petitions that either fail to allege new or different grounds 

22 	for relief and the grounds have already been decided on the merits or that allege new or 

23 	different grounds but a judge or justice finds that the petitioner's failure to assert those 

24 	grounds in a prior petition would constitute an abuse of the writ. Second or successive 

25 	petitions will only be decided on the merits if the petitioner can show good cause and 

26 	prejudice. NRS 34.810(3); Lozada v, State,  110 Nev. 349, 358, 871 P.24:1944, 950 (1994). 

27 	The Nevada Supreme Court has stated: "Without such limitations on the availability 

28 	of post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse 

5. 	NRS 34,810 forbids the filing of successive petitions. NRS 34.810(2) reads: 

A second or successive petition must be dismissed if the judge or 
Justice determines that it fails to allege new or different grounds 
for relief and that the prior determination was on the ments or, if 
new and different grounds are alleged, the judge or justice finds 
that the failure of the petitioner to assert those grounds in a prior 
petition constituted an abuse of the writ. (emphasis added), 

6 	 P-XWPDOCSTOF907\907220(72.d 

1515 



post-conviction remedies. In addition, meritless, successive and untimely petitions clog the 

2 	court system and undermine the finality of convictions." Lozada, 110 Nev. at 358, 871 P.2d 

3 	at 950. The Nevada Supreme Court recognizes that "tu]nlike initial petitions which certainly 

4 	require a carefial review of the record, successive petitions may be dismissed based solely on 

5 	the face of the petition." Ford v, Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In 

6 	other words, if the claim or allegation was previously available with reasonable diligence, it 

7 	is an abuse of the writ to wait to assert it in a later petition. MeClesky v. Zant, 499 U.S. 467, 

8 	497-498 (1991). Application of NRS 34.810(2) is mandatory. See State v. Eighth Judicial  

9 	Dist. Court (Riker}, 121 Nev. 225, 231, '112 P.3d 1070, 1074 (2005), 

10 	6, 	In Calderon v. Thompson. 523 U.S. 538, 560, 118 S. Ct. 1489, 1503 (1998), 

11 	the U.S. Supreme Court held that in order for a defendant to obtain a reversal of his 

12 	conviction based on a claim of actual innocence, he must prove that  "it is more likely than 

13 	not that no reasonable juror would have convicted him in light of the new evidence' 

14 	presented in habeas proceedings" (quoting Schlup v. Delo, 513 U.S. 298, 327, 115 S. Ct, 

15 	851, 867 (1995)). A defendant's bare claim of actual innocence is insufficient to meet the 

16 	Calderon test. 

17 	 7. 	In Hargrove v. State, 100 Nev. 498, 502, 686 P,2d 222, 225 (1984), the Nevada 

18 	Supreme Court held that claims asserted in a petition for post-conviction relief must be 

19 	supported with specific factual allegations, which if true, would entitle the petitioner to 

20 	relief. "Bare" and "naked" allegations are not sufficient, nor are those belied.and repelled by 

21 	the record. id. "A claim is 'belied' when it is contradicted or proven to be false by the 

22 	record as it existed at the time the claim was made." Mann, 118 Nev. at 354, 46 P.3d at 

23 	1230 (2002). 

24 	8. 	NRS 176.555 states that "[Ole court may correct an illegal sentence at 

25 	anytime." See  also Passanisi v. State, 108 Nev. 318, 321, 831 P.2d 1371, 1372 (1992). 

26 	However, the grounds to correct an illegal sentence are interpreted narrowly under a limited 

27 	scope. See Edwards v. State, 112 Nev. 704, 708, 918 P,2d 321, 324 (1996); see also Haney 

28 	v. State, 124 Nev. 408, 411, 185 P.3d 350, 352 (2008). "A motion to correct an illegal 

7 	 PAWPDOCSTOF907,9072170f2 doc 
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I 	sentence is an appropriate vehicle for raising the claim that a sentenc,e is facially illegal at 

2 	any time; such a motion cannot be used as a vehicle for challenging the validity of a 

3 	judgment or conviction or sentence based on alleged errors occurring at trial or sentencing." 

4 	Edwards,  112 Nev. at 708, 918 P 2d at 324. 

5 
	

9. 	"The law of a first appeal is law of the case on all subsequent appeals in which 

6 	the facts are substantially the same." Hall v. State,  91 Nev. 314, 315, 535 P.2d 797, 798 

7 	(1975) (quoting Walker v. State,  85 Nev. 337, 343, 455 P.2d 34, 38 (1969)). The doctrine 

8 	of the law of the ease cannot be avoided by a more detailed and precisely focused argument 

9 	subsequently made after reflection upon the previous proceedings." Hall,  91 Nev. at 316, 

10 	535 P.2d at 799. Under the law of the case doctrine, issues previously decided on direct 

11 	appeal may not be reargued in a habeas petition. Pellegrini v. State,  117 Nev, 860, 34 P.3d 

12 	519 (2001) (citing MeNelton v. State,  115 Nev. 396, 414 - 15, 990 P.2d 1263, 1275 (1999)), 

13 	10. 	NRS 34.800 creates a rebuttable presumption of prejudice to file State if la] 

14 	period exceeding five years relapses] between the tiling of a judgment of conviction, an 

15 	order imposing a sentence of imprisonment or a decision on direct appeal of a judgment of 

16 	conviction and the filing of a petition challenging the validity of a judgment of 

17 	conviction..." The Nevada Supreme Court observed in Groesbeck v. Warden,  "[P]etitions 

18 	that are filed many years alter conviction are an unreasonable burden on the criminal justice 

19 	system. The necessity for a workable system dictates that there must exist a time when a 

20 	criminal conviction is final." 100 Nev. 259. 261, 679 P.2d 1268, 1269 (1984). To invoke 

21 	the presumption, the statute requires the State plead ladies in its motion to dismiss the 

22 	petition. NHS 34.800(2). 

23 	11. 	Under the U.S, Constitution, the Sixth Amendment provides no right to 

24 	counsel in post-conviction proceedings. Coleman v:  Thompson,  501 U.S. 722, 752, 111 S. 

25 	Ct. 2546, 2566 (1991), in McKague v, Warden,  112 Nev, 159, 163, 912 P.2d 255, 258 

26 	(1996), the Nevada Supreme Court similarly observed that "[Ole Nevada 

27 	Constitution...does not guarantee a right to counsel in post-conviction proceedings, as we 

28 	interpret the Nevada Constitution's right to counsel provision as being coextensive with the 
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1 	Sixth Amendment to the United States Constitution," MeKague  specifically held that with 

2 	the exception of NRS 34.820(1)(a) (entitling appointed counsel when petitioner is under a 

3 	sentence of death), one does not have "any constitutional or statutory right to counsel at all" 

4 	in post-conviction proceedings. Id. at 164, 912 P,2d at 258. 

5 	12. 	The Nevada Legislature has given courts the discretion to appoint post- 

6 	conviction counsel so long as the court is satisfied that the allegation of indigency is true 

7 	and the petition is not dismissed summarily." NRS 34.750. NRS 34.750 reads: 

A petition may allege that the Defendant is unable to pay the 
costs of the proceedings or employ counsel. If the court is 
satisfied that the allegation of indigency is true and the petition is 
not dismissed summarily, the court may appoint counsel at the 
time the court orders the filing of an answer and a return. In 
making its determination, the court may consider whether: 

a) 	The issues are difficult; 
h) 	The Defendant is unable to comprehend the 

proceedings; or 
(c) 	Counsel is necessary to proceed with discovery. 

14 	(emphasis added). Under NRS 34,750, it is clear that the court has discretion in determining 

15 	whether to appoint counsel. To have an attorney appointed the defendant "must show that 

16 	the requested review is not frivolous." Peterson v, Warden, Nevada State Prison,  87 Nev. 

17 	134, 136, 483 P.2d 204, 205 (1971), 

18 	/// 

19 	/// 

20 	/// 

21 	fi/ 

22 

23 	/// 

24 	//i 

25 

26 

27 	/// 

28 	/// 

a 
9 

10 

11 

12 

13 
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5 

6 

7 

8 
STEVEN B. WOLFSON 

9 	Clark County District Attorney 
Nevada Bar #001565 

BY 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

puty District Attorney 
vada Bar 412520 

'42,JOR 

(." 

I 	 ORDER  

2 	THEREFORE, IT IS I-TEREBY ORDERED that the Defendant's Petition for Post- 

3 	Conviction Relief and Motion to Appoint Counsel shall be, and are hereby denied. 

4 	DATED this  1?-7  day of November, 2013. 

10 
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4.) 
Certificate of Service 

1 

2 	I J. MOIL  certify that on the 8tIri day of November, 2013, I mailed a copy of the foregoing 

3 	proposed Findings of Fact, Conclusions of Law, and Order to Roy Moraga 4 31584, 

4 	Lovelock Correctional Center, 1200 Prison Road, Lovelock, NV 89149, for his review. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 jm/SVU 
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DISTRICT COURT 

CLARK COUN'TY, NEVADA 

kg-t44-14- 

CLERK OF THE COURT 

NEO 

2 

3 

Electronically Filed 

12/091201311:12:05 AM 

4 

ROY a MORAGA, 

Petitioner, 	
Case No: 89C092174 

7 
	

Dept No: VI 

8 THE STAIF o NEVAI)A, 

Respondelit, 

N(111("F. OF F,NTRY OF FINDINGS OF 

F.4(71', (I1' (I  OF LAW AND 

ORDER 

10 

II 
	

PLEASE TAKE NOTICE that on December 4, 2013, the court entered a decision or order in this 

matter, a true and correct copy of which is attached to this notice. 

13 	You may appeal ID the Supreme Court from the decision or Drder of this court. If yDu wish ID appeal, you 

14 
mu s-t file a notice of appeal with the clerk of this court within thirty-three (23) days after the date this notice is 

mailed to you. This notice was mailed on December 9, 2013. 
15 

STEVEN D. GRIERSON, CLERK OF THE COURT 

Tcodora. Jones, Deputy Ckrk 

CERTIFICATE OF MAILING 

1 hereby certify that on this 9 day of December 2013,  1 placed a copy of this Notice of Entry in. 

16 

17 

In 

19 

20 

21 	The bin(s.) located in the Regional Justice Center of 
Clark County District Attorney's Office 

22 	Attorney 'General's Office Appellate _Division- 

El The United States mail addressed as follows: 
Roy D. Moraga tf 31584 

2A 
	

1200 Prison koad 
Lovelock, NV 89419 

-25 

Tendora .Tones, I )eputy Clerk 
"78 
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tr')  

I ORDR 
STEVEN B. WOLFSON 

2 	Clark County District Attorney 
Nevada Bar 0001565 

3 ERIKA WIBORG 
Deputy District Attorney 

4 Nevada Bar 013260 
200 Lewis Avenue 

5 Las Vegas, Nevada 89155 -2212 
(702) 671-2500 

6 	Attorney for Plaintiff 

7 DISTRICT COURT 

Electronically Fled 
12/04/2013 10:16:07 AM 

CLERK OF THE COURT 

CLARK COUNTY, NEVADA 
8 

THE STATE OF NEVADA, 
9 

Plaintiff, 
10 	

CASE NO: 	89C092174 
11 

ROY MORAGA, 	 DEPT NO: 
	VI 

12 	#0938554 

13 
	

Defendant. 

14 
	

FINDINGS OF FACT, CONCLUSIONS OF 
LAW AND ORDER 

15 	
DATE OF HEARING: October 21, 2013 

16 
	

TIME OF HEARING: 8:30 am 

17 
	THIS CAUSE having come on for hearing before .  the Honorable ELISSA CAD1SH, 

18 
	

District Judge, on the 21st day of October, 2013, the Petitioner not being present, 

19 PROCEEDING IN FORMA PAUPERIS, the Respondent being represented by STEVEN B. 

20 WOLFSON- , Clark County District Attorney, by and through ERIKA WIBORG, Deputy 

21 

	

	District Attorney, and the Court having considered the matter, including briefs, transcripts, 

no arguments of counsel, and documents on file herein, now therefore, the Court makes the 

23 
	

following findings of fact and conclusions of law: 

24 
	

FINDINGS OF FACT  

25 
	

1. 	On January 9, 1990, Roy Mora.ga (hereinafter "Defendant -) was charged by 

26 way of Information with two (2) counts of Burglary (Felony - NRS 205.060) and two (2.) 

27 counts of Sexual Assault (Felony - NRS 200.364, 200.366). On January 11, 1990, Defendant 

28 
	entered a plea of not guilty and his case proceeded to trial. On March 15, 1990, the jury 
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I 	found Defendant guilty of all counts. On June 4, 1990, the State filed a Notice of Motion to 

	

2 	Amend Information in order to seek habitual offender treatment. On June 13, 1990, pursuant 

	

3 	to an Amended Information filed the same day, Defendant was sentenced to life 

	

4 	imprisonment without the possibility of parole under the "large" habitual criminal statute, 

	

5 	NRS 207.010. Defendant filed a Notice of Appeal on June 27, 1990. Judgment of Conviction 

	

6 	was filed on July 7, 1990. 

	

7 	2. 	On August 27, 1991.,the Nevada Supreme Court affirmed Defendant's 

	

8 	conviction but remanded for the district court to resentenec Defendant separately on the 

	

9 	underlying counts rather than giving him a single life sentence under the habitual criminal 

	

10 	statute. Remittitur issued on September 17, 1991. On October 21, 1991, the district court 

	

11 	took notice of the felony convictions entered at Defendant's initial sentencing and 

	

12 	resentenced Defendant to the following: as to Count 1 - ten (10) years in the Nevada 

	

13 	Department of Corrections ("NDC"); as to Count II - ten (10) years in NDC consecutive to 

	

14 	Count I; as to Count III - life imprisonment with parole eligibility beginning after five (5) 

	

15 	years, consecutive to Count II; arid as to Count IV - pursuant to NRS 207.010, life without 

	

16 	the possibility of parole, consecutive to Count III, The Amended Judgment of Conviction 

	

17 	was filed on November 13, 1991. Defendant filed a Notice of Appeal on October 30, 1991. 

	

18 	On October 4, 1995, the Nevada Supreme Court dismissed Defendant's appeal. Remittitur 

	

19 	issued on October 24, 1995. 

	

20 	3, 	On February 20, 1996, Defendant filed his first Petition for Writ of Habeas 

	

21 	Corpus (Post-Conviction). The State filed its Response on April 4, 1996. Defendant tiled a 

	

22 	Supplement on June 13, 1996. The State filed its Response on June 27, 1996. On July 16, 

	

23 	1996, Defendant tiled a Reply to the State's Response. On July 19, 1996, the district court 

	

24 	denied Defendant's Petition. On September 6, 1996, the district court filed, its Findings of 

	

25 	Fact, Conclusions of Law and Order. The Notice of Entry of Order was filed on September 

	

26 	20, 1996. Defendant filed a Notice of Appeal on September 27, 1996, 

	

27 	4. 	On April 30, 1998, Defendant filed a Motion to Modify or in the Alternative 

	

28 	Correct Illegal Sentence. The State tiled an Opposition on May 8, 1998. On May 28, 1998, 
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1 	the district court entered an Order Denying Defendant's Motion to Modify or Correct Illegal 

2 	Sentence. On June 13, 1998, Defendant filed a Notice of Appeal from the Order denying his 

3 	motion. On April 20, 1999, the Nevada Supreme Court consolidated the appeal from the 

4 	orders denying Defendant's Petition for Writ of Hal -leas Corpus and Defendant's Motion to 

5 	Modify Sentence or Correct Illegal Sentence. Both decisions were affirmed, Remittitur 

6 	issued on May 18, 1999. 

7 	5. 	Defendant filed his second Petition for Writ of Habeas Corpus (Post- 

8 	Conviction) on January 10, 2006. The State filed a Response and Motion to Dismiss on 

9 	February 27, 2006. Defendant filed a Reply to the State's Response on May 24, 2006. On 

10 	June 26, 2006, the district court denied Defendant's Petition for Writ of Habeas Corpus. The 

11 	district court filed its Findings of Fact. Conclusions of Law and Order on February 8, 2007. 

12 	Notice of Entry of Order was filed on. February 13, 2007. On March 2, 2007., Defendant filed 

13 	a Notice of Appeal. On August 16, 2007, the Nevada Supreme Court issued an Order of 

14 	Affirmance. Remittitur issued on September 11, 2007. 

15 	6. 	Defendant tiled his third Petition for Writ of Habeas Corpus (Post - Conviction) 

16 	on December 8, 2010, in Pershing County. After the Petition came before this Court, the 

17 	State filed .  its Response and Motion to Dismiss on May-16, 2012 On July 16, 2012, this 

18 	Court denied third Defendant's Petition for Writ of Habeas Corpus, On August 6, 2012, 

19 	Defendant filed a Motion to Reconsider. The State filed an Opposition to Motion to 

20 	Reconsider on August 9, 2012. On August 13, 2012. the district court issued a Findings of 

21 	Fact, Conclusions of Law and Order denying Defendant's -Petition. A Notice of Entry of 

22 	Order was filed on August 21, 2012. On September 17, 2012, Defendant filed a Notice of 

23 	Appeal from the order denying his Petition. The district court issued an Order denying 

24 Defendant's Motion to Reconsider on October 5, 2012. The Nevada Supreme Court issued 

25 	an Order of Affirmance on July 23, 2013. Defendant filed a Petition for Rehearing on 

26 	August 6, 2013. On September 25, 2013, the Nevada Supreme Court denied Defendant's 

27 	Motion for Rehearing. Remittitur issued on October 24, 2013. 

28 
	141 
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1 	7. 	Defendant filed the instant Petition for Writ of Habeas Corpus and Motion for 

2 	Appointment of Counsel on August 14, 2013. The State's Response and Motion to Dismiss 

3 	was filed on September 19, 2013. On October 21, 2013, this Court made the following 

4 	findings. 

5 	8. 	Defendant's Petition is time-barred. Remititur issued from the Nevada 

6 	Supreme Court's affirmance of Defendant's Judgment or Conviction on September 17, 1991, 

7 	Thus, Defendant had one year from that date, or until September 17, 1992, to file a timely 

8 	petition. The instant Petition was not tiled until August 14, 2013. This is nearly twenty -one 

9 	(21) years beyond the one year time frame. 

10 	9, 	Defendant's Petition is barred as successive. This is Defendant's fourth post- 

]] 	conviction Petition for Writ of Habeas Corpus. 

10. Defendant's argument that he was improperly sentenced as a habitual offender 

13 	does not establish good cause for the filing of his late, successive Petition. This argument has 

14 	already been addressed by the Nevada Supreme Court and it is the law of the case that 

15 	Defendant was properly sentenced as a habitual offender. 

16 	11. 	Defendant has failed to provide any evidence of actual innocence which would 

17 	support the tiling of a late, successive Petition. 

18 	12, 	Defendant's sentence is not illegal. Any argument to the contrary has already 

19 	been addressed by the Nevada Supreme Court and cannot provide good cause for the thing 

20 	of a late, successive Petition. 

21 	13. 	The State has pled lathes and Defendant has not OVerco,me the statutory 

22 	presumption that his delay of more than five years in filing the instant Petition has 

23 	prejudiced the State, 

24 	14. As Defendant's Petition is untimely and successive with no good cause shown, 

25 	Defendant is not entitled to the appointment of counsel in connection with his Petition, 

26 

2.8 	rri! 
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CONCLUSIONS OF LAW  

The mandatory provisions of NRS 34.726 state: 

I. Unless there is good cause shown for delay, a petition that 
challenges the validity of a judgment or sentence must be filed 
within 1 year after entry of the judgment of conviction or, if an 
appeal has been taken from the judgment, within 1 year after the 
supreme court issues its remittitur. For the purposes of this 
subsection, good cause for delay exists if the petitioner 
demonstrates to the satisfaction of the court: 

(a) 	That the delay is not the fault of the petitioner; and 
(h) 	That dismissal of the petition as untimely will 

unduly prejudice the petitioner. . . 

1 

2 

3 

4 

5 

6 

7 

8 

	

9 
	

NRS 34.726(1). 

	

10 
	

2. 	The Nevada Supreme Court has justified the one-year rule with regard to the 

11 	tiling of post-conviction petitions in Colley v. State. 105 Nev. 235, 773 1 3 ,2d 1229 (1989), 

	

12 	when it upheld a district court's dismissal of a petition based on NRS 34.726(1). The Court 

	

13 	reasoned that: 

14 

15 

16 

	

17 

	

Al sonic point, we 'must give finality to criminal cases. Darnell 
v. State, 98 Nev. 518, 521, 654 P.2di 1009, 1011 (1982). Should 
we allow Colley's post-conviction relief proceeding to go 

petitions for
h  knowledge tat a petition for post-conviction relief remained 

forward, we would encourage offenders to file groundless 

indefinitely av 
both the accu sed and the State since the interest of both the 

ailable to them. This situation would prejudice 

federal habeas .corpus relief, secure in the 

the government are best served if post-conviction 

	

18 	 petitioner and 
claims are raed while the evidence is still fresh, 

19 

	

20 	Id. at 236, 773 13 .2d at 1230. 

	

21 
	

3. 	Furthermore, the one-year time bar is strictly construed and enforced, In 

	

22 
	

Gonzales v. State, 118 Nev. 590, 53 P.3d 901 (2002), the Nevada Supreme Court rejected a 

	

23 
	

habeas petition that was filed two (2) days late. The Court reiterated that the "clear and 

	

24 
	

unambiguous'.  provisions of NRS 34.726(1) mandate dismissal absent a showing of "good 

	

25 
	cause" for the delay in filing. Id. at 593, 53 P.3d at 902. 

	

26 
	

4. 	To show good cause for delay under NRS 34,726(1), a petitioner must 

	

27 
	

demonstrate the following: 1) "[ghat the delay is not the fault of the petitioner and 2) that 

	

28 
	the petitioner will be "unduly prejudice[d]' if the petition is dismissed as untimely. Under 
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1 	the first requirement, "a petitioner must show that an impediment external to the defense 

2 	prevented him or her from complying with the state procedural default rules." Hathaway v. 

3 	State,  119 Nev. 248, 252, 71 13 .3d 503, 506 (2003) (citing Pellegrini v. State,  117 Nev. 860, 

4 	886-87, 34 P.3d 519, 537 (20(11); Lozada v. State,  110 Ncv. 349, 353, 871 P.2d 944, 946 

5 	(1994); Passanisi v. Director, Dep't Prisons.  105 Nev. 63, 66, 769 1 1 .2d 72, 74 (1989). "An 

6 	impediment external to the defense may be demonstrated by a showing 'that the factual or 

7 	legal basis for a claim was not reasonably available to counsel, or that some interference by 

8 	officials, made compliance impracticable." Id. (9 .Lipting Murray v. Carrier,  477 U.S. 478, 

9 	488, 106 S. Ct. 2639 (1986) (citations and quotations omitted)). Clearly, any delay in filing 

10 	of the petition must not be the fault of the petitioner. NRS 34.726(1)(a). Once a petitioner 

11 	has established cause, he must show actual prejudice resulting from the errors of which he 

12 	complains, i.e., "a petitioner must show that errors in the proceedings undcrying the 

13 	judgment worked to the petitioner's actual and. substantial disadvantage.** State v. ITTuebler. 

14 	Nev. 	275 P.3d 91, 94-95 (2012) (citing Hogan v. Warden,  109 Nev. 952, 959 60, 860 

15 	P.2d 710, 716 (1993)). 

5. 	NRS 34.810 forbids the filing or successive petitions. NRS 34,810(2) reads: 

A second or successive petition inust be dismissed if the judge or 
justice determines that it fails to allege new or different grounds 
for relief and that the prior determination was on the merits or, if 
new and different grounds are alleged, the judge or justice finds 
that the failure of the petitioner to assert those grounds in a prior 
petition constituted an abuse of the writ. (emphasis added). 

21 	Second or successive petitions are petitions that either fail to allege new or different grounds 

22 	for relief and the grounds have already been decided on the merits or that allege new or 

23 	different grounds but a judge or justice finds that the petitioner's failure to assert those 

24 	grounds in a prior petition would constitute an abuse of the writ. Second or successive 

25 	petitions will only be decided on the merits if the petitioner can show good cause and 

26 	prejudice. NRS 34.810(3); Lozada v. State,  110 Nev, 349. 358, 871 P.2d 944, 950 (1994). 

27 	The Nevada Supreme Court has stated: "Without such limitations on the availability 

28 	of post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse 

6 
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1 	post-conviction remedies. In addition, meritless, successive and untimely petitions clog the 

2. 	court system and undermine the finality of convictions." Lozada,  110 Nev, at 358, 871 P,2d 

3 	at 950. The Nevada Supreme Court recognizes that "tuinlike initial petitions which certainly 

4 	require a careful review of the record, successive petitions may be dismissed based solely on 

5 	the face of the petition." Ford -V, Warden,  Ill Nev. 872, 882, 901 P.2d 123, 129 (1995). In 

6 	other words, if the claim or allegation was previously available with reasonable diligence, it 

7 	is an abuse of the writ to wait to assert it in a later petition. McClesky v. Zant,  499 U.S. 467, 

8 	497-498 (1991). Application of NRS 34.810(2) is mandatory. See Ltatelli Judicial 

9 	Dist. Court (Riker),  121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). 

10 	6. 	In Calderon v. Thompson.  523 U.S. 538, 560, 118 S. Ct. 1489, 1503 (1998), 

11 	the U.S. Supreme Court held that in order for a defendant to obtain a reversal of his 

12 	conviction based on a claim of actual innocence, he must prove that "'it is more likely than 

13 	not that no reasonable juror would have convicted him in light of the new evidence' 

14 	presented in habeas proceedings" (quoting Schlup v, Delo,  513 U.S. 298, 327, 115 S. Ct. 

15 	851, 867 (1995)). A defendant's bare claim of actual innocence is insufficient to meet the 

16 	Calderon  test, 

17 	7. 	In Hargrove v. State,  100 Nev. 498, 502, 686 P,2d 222, 225 (1984), the Nevada 

18 	Supreme Court held that claims asserted in a petition for post-conviction relief must be 

19 	supported with specific factual allegations, which if true, ,would entitle the petitioner to 

20 	relief. "Bare-  and "naked" allegations are not sufficient, nor are those belied .and repelled by 

21 	the record. Ed. "A claim is ' belied when it is contradicted or proven to be false by the 

22 	record as it existed at the time the claim was made." Mann, 118 Nev. at 354, 46 1 3 .3d at 

23 	1230 (2002). 

24 	8. 	NRS 176.555 states that "[t]he court may correct an illegal sentence at 

25 	anytime." See also Passanisi v. State,  108 Nev. 318, 321, 831 P,2d 1371 1372 (1992). 

26 	However, the grounds to correct an illegal sentence are interpreted narrowly under a limited 

27 	scope. See FAwards v. State,  112 Nev. 704, 708, 918 P,2d 321, 324(1996); see also Haney 

28 	v. State,  124 Nev. 408, 411, 185 P.3d 350, 352 (2008). "A motion to correct an illegal 

7 
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I 	sentence is an appropriate vehicle for raising the claim that a sentence is facially illegal at 

	

2 	any time; such a motion cannot be used as a vehicle for challenging the validity of a 

	

3 	judgment of conviction or sentence based on alleged errors occurring at trial or sentencing." 

	

4 	Edwards, 112 Nev. at 708, 918 P.2e1 at 324, 

	

5 	9. 	"The law of a first appeal is law of the case on all subsequent appeals in which 

	

6 	the facts are substantially the same." Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 

	

7 	(1975) (quoting Walker v. State, 85 Nev. 337, 343, 455 1 1 .2d 34, 38 (1969)). "The doctrine 

8  of the law or ale case cannot be avoided by a more detailed and precisely focused argument 

	

9 	subsequently made after reflection upon the previous proceedings." Hall, 91 Nev. at 316, 

	

10 	535 P.2d at 799. lUnder the law of the case doctrine, issues previously decided on direct 

	

11 	appeal may not be reargued in a habeas petition. Pellegrini v. State. 117 Nev. 860, 34 P,3d 

	

12 	519 (2001) (citing MeNelton v. State. 115 Nev. 396, 414-15, 990 P.2d 1263, 1275 (1999)). 

	

13 	10. 	NRS 34.800 creates a rebuttable presumption of prejudiee to he State if "[al 

	

14 	period exceeding five years [elapses] between the filing of a judgment of conviction, an 

	

15 	order imposing a sentence of imprisonment or a decision on direct appeal of a judgment of 

	

16 	conviction and the filing of a petition challenging the validity of a judgment of 

	

17 	conviction..." The Nevada Supreme Court observed in Groesbeck v. Warden, "[P]etitions 

	

18 	that are tiled many years after conviction are an unreasonable burden on the criminal justice 

	

19 	system. The necessity for a workable system dictates that there must exist a time when a 

	

20 	criminal conviction is final." 100 Nev. 259, 261, 679 P.2d 1268, 1269 (1984). To invoke 

	

21 	the presumption, the statute requires the State plead laches in its motion to dismiss the 

	

22 	petition, NRS 34.800(2). 

	

23 	11. 	Under the U.S., Constitution, the Sixth Amendment provides no right to 

	

24 	counsel in post-conviction proceedings. Coleman v. Thompson, 501, I .J.S. 722. 752, 111 S. 

	

25 	Ct. 2546, 2566 (1991). In McKag...te v. Warden, 112 Nev. 159, 163, 912 P.2d 255, 258 

	

26 	(1996), the Nevada Supreme Court similarly observed that "[t]he Nevada 

	

27 	Constitution....does not guarantee a right to counsel in post-conviction proceedings, as we 

	

28 	interpret the Nevada Constitution's right to counsel provision as being coextensive with the 
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II 

1 	Sixth Amendment to the United States Constitution," McKague  specifically held that with 

2 	the exception of NRS 34.820(1)(a) (entitling appointed counsel when petitioner is under a 

3 	sentence of death), one does not have "any constitutional or statutory right to counsel at all" 

4 	in post-conviction proceedings. Id.  at 164, 912 P,2d at 258, 

5 	12. 	The Nevada Legislature has given courts' the discretion to appoint post- 

6 	conviction counsel so long as "the court is satisfied that the allegation of incligency is true 

7 	and the petition is not dismissed summarily." NRS 34.750. NRS 34.750 reads: 

A petition may allege that the Defendant is unable to pay the 
costs of the proceedings or employ counsel. if the court is 
satisfied that the allegation of indtgeney is true and the petition is 
not dismissed summarily, the court may appoint counsel at the 
time the MIA orders the filing of an answer and a return. In 
making its determination, the court may consider whether: 

a) The issues are difficult; 
b) The Defendant is unable to comprehend the 

proceedings: or 
(e) 	Counsel is necessary to proceed with discovery. 

	

14 	(emphasis added). tinder NRS 34.750, it is clear that the court has discretion in determining 

	

15 	whether to appoint counsel. To have an attorney appointed the defendant "must show that 

	

16 	the requested review is not frivolous." Peterson v. Warden, Nevada State Prison,  87 Nev. 

	

17 	134, 136, 483 P.2d 204, 205 (1971). 

	

18 	;I,/ 

	

19 	/// 

	

20 	/I/ 

	

21 	/1/ 

	

22 	?il 

	

23 	1/1 

	

24 	/// 

	

25 	/1/ 

26 

27 

28 
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DI 

STEVEN 13. WOLFSON 
Clark County District Attorney 
Nevada par (101565 

BY 
113ORG 

uty District Attorney 
7vada Bar 412520 

w5 

1 	 ORDER  

2 	THEREFORE, IT Is HEREBY ORDERED that the Defendant's Petition for Post- 

3 	Conviction Relief and Motion to Appoint Coune1 shall be, and are hereby denied. 

4 	DATED this  r  r day of November, 2013. 
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2 	1 J. MOIL  certify that on the 8th  day of November, 2013, I mailed a copy of the foregoing 

3 	proposed Findings of Fact, Conclusions of Law, and Order to Roy Moraga 4 31584, 
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NOTICE OF APPEAL 

IN THE PC1 -17,1-/  JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF &AC<  

* * * * * 

) 
Petitioner, 	) 

) 
-vs- 	 ) 

r.7;47:: Ast. 

 

) 

Respondent. 	1 
	 ) 

NOTICE IS GIVEN that Petitioner, 

in pro se, hereby appeals to the Nevada Supreme Court the 

Findings of Fact ?  Conclusions of Law and Order denying / 

dismissing Petition for Writ of Habeas Corpus, which was filed 

entered on the 22aday of itte,iwetem-14c-r-  	, 20.13 . 

Dated this /6/A  day of 	 , 2043  . 

Case No. 2 2 _CtP, 	 FILED 
Dept. No. 	VI / 
	

DEC 1 6 2013 

a 14 m 

IP 
A 
1.01if 
Lovflock Correc ional- Center 
1200 Prison Road 
Lovelock, Nevada 89419 

Petitioner In Pro Se 
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CERTIFICATE OF SERVICE 

I do certify that I mailed a true and correct copy of the 

foregoing NOTICE OF APPEAL to the below address(es) on this 

2614.  day of   	, by placing same in the 

U.S. Mail via prison law library staff: 

7-cv  - "
1 
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Petitioner In Pro Se 

oVglock Correftional Center 
1200 Prison Road 
Lovelock, Nevada 89419 

Petitioner In Pro Se 

ArFIRMATIQN PURSUANT TO NRS 23_111.030  

The undersigned does hereby affirm that the preceding 

NOTICE OF APPEAL filed in District Court Case No. g7to?..„2/9  
does not contain the social security number of any person. 

Dated this ie,71.4'  day of "Die:Pr"--ti-erk'`V- 
	2of 	 . 
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Electronically Filed 

12/1712013 07:46:52 AM 
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	 CLERK OF THE COURT 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

7 STATE OF NEVADA, 
Case No: S9C092174 

8 
	

Plaintiff'.), 	 Dcpt No: VI 

vs. 

10 
ROY D. MOR_A.GA, 

11 
Defundant(s), 

13 

14 	 CASE APPEAL STATEMENT 
15 

1. Appellant(s); Roy D. Moraga 

2. Judge: Elissa Cadish 
'7 

3. AppAlant(s): Roy D. Moraga 
In 

Counsel : 

Roy D. Malaga ft31584 
20 
	

1200 Prison Rd. 
Lovelock, n: 89419 

21 

22 
	 4. Kespolident: 1 he State of Nevada 

(7ounsel : 

2-1 
	 Steven B. Wolfson. District Attorney 

200 Lewis Ave. 
-25 
	 Las Vegas, NV 89101 

(702) 671-2700 
26 

5. Respondent's Attorney Licensed in Nevada: Yes 

6. Appella.nt Represented by Appointed Counsel In Distriet Court: Yes 
"78 
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7. Appellant Represented hy Appointed Counsel On Appeal: N/A 

8. Apr.:110M Grantcd Leave to Prucccd in Forma Pau -ix:xis: Yes, September 9, 1993 

January 23, 2006 

9. Date Commeneed in District Court: Dcuember 28, 1989 

10. Brief Description of the Nature of the Action: Criminal 

Type of Judgment or Order Being Appealed: Post-Conviction Relief 

1 L Previous Appeal: Yes 

Supriimc, Conn Dock;A NumbLins): 21488, 22901, 29321, 32542, 33099, 42828, 44685, 

49049, 61734 

12 Child Custody Or Visitation: N/A 

Dated This 17 day of December 2013. 

Steven D. Grierson, Clerk of the Court 

drc.L á AZt  

Teodora Jones, Deputy Clerk 
200 Lewis Ave 
PO Box 551601 
Las Vegas, Nevada 89155-1601 
(702) 671-0512 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY DANIELS MORAGA, 
Appellant(s), 	 Case No: C092174 

VS. 
	 SC NoT64931 

STATE OF NEVADA, 
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DISTRICT ATTORNEY 
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480 - 481 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

482 - 483 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

484 - 485 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

486 - 487 

2 
	

01/09/1991 	ORDER RELEASING EVIDENCE 
	

438 - 438 

1 
	

06/13/1990 	ORDER TO AMEND INFORMATION 
	

125 - 125 

1 
	

02/15/1990 	ORDER TO ENDORSE NAMES ON INFORMATION 
	

42 - 43 

4 
	

04/17/1996 	ORDER TO WITHDRAW AS ATTORNEY OF RECORD 
	

803 - 804 

2 
	

01/09/1991 	PETITION FOR RELEASE OF EVIDENCE 
	

439 - 439 

7 
	

08/14/2013 	PETITION FOR WRIT OF HABEAS CORPUS (POST- 	 1453 - 1460 
CONVICTION RELIEF - NRS 34.735 PETITION: FORM) 

4 
	

02/20/1996 	PETITION FOR WRIT OF HABEAS CORPUS (POST- 	 731 -7 51 
CONVICTION) 

6 
	

01/10/2006 	PETITION FOR WRIT OF HABEAS CORPUS (POST- 	 1130 - 1164 
CONVICTION) (NRS 34.720, ET SEQ.) 

8 
	

01/08/2014 	POSTCONVICTION PETITION REQUESTING A GENETIC 
	

1538 - 1544 
MARKER ANALYSIS OF EVIDENCE WITHIN THE 
POSSESSION OR CUSTODY OF THE STATE OF NEVADA 
(NRS 176.0918) 

1 
	

05/16/1990 	PRE-SENTENCE INVESTIGATION REPORT (UNFILED) 	78 -87 
CONFIDENTIAL 

1 
	

03/15/1990 
	

PROPOSED VERDICT 
	

74 - 77 

3 
	

02/26/1992 
	

RECEIPT OF COPY 
	

488 - 488 

3 
	

02/26/1992 
	

RECEIPT OF COPY 
	

489 - 489 

8 
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DATE 
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5 

02/28/1992 	RECEIPT OF COPY 

03/02/1992 	RECEIPT OF COPY 

03/02/1992 	RECEIPT OF COPY 

08/27/1993 	RECEIPT OF COPY 

12/17/2003 	RECEIPT OF COPY 

04/09/1996 	RECEIPT OF COPY AND CERTIFICATE OF MAILING 

04/15/1996 	RECEIPT OF COPY OF MOTION FOR EXTENSION OF TIME 
TO FILE SUPPLEMENTAL POINTS AND AUTHORITIES 

08/05/1996 	RECEIPT OF COPY OF MOTION TO WITHDRAW AS 
COUNSEL 

01/05/2004 	REPLY TO STATE'S OPPOSITION TO DEFENDANT'S 
MOTION FOR RELEASE OF DNA EVIDENCE UNDER 
NEVADA OPEN RECORDS ACT 

3 

3 

3 

4 

5 

4 

4 

4 

490 - 490 

491 - 491 

492 - 492 

697 - 697 

1010 - 1010 

792 - 793 

798 - 798 

834 - 834 

1026 - 1030 

7 
	

08/28/2012 	REPLY TO STATE'S OPPOSITION TO PETITIONER'S MOTION 1422 - 1429 
FOR RECONSIDERATION 

6 
	

05/24/2006 	REPLY TO STATE'S RESPONSE AND OPPOSITION TO 	1193 - 1201 
MOTION TO DISMISS PETITION FOR WRIT OF HABEAS 
CORPUS (POST-CONVICTION) 

6 
	

01/05/2005 	REPLY TO STATE'S RESPONSE TO EXTRAORDINARY WRIT 1102 - 1104 
OF MANDAMUS AND MOTION TO DISMISS 

4 

7 

7 

05/26/1992 

08/28/2012 

03/23/2012 

REQUEST FOR RECORDS 

REQUEST TO FILE EXHIBIT 1 

RESPONSE TO DEFENDANT'S MOTION FOR JUDICIAL 
ACTION AND OPPOSITION TO DEFENDANT'S MOTION TO 
APPOINT COUNSEL 

668 - 669 

1430 - 1443 

1355 - 1359 

4 698 - 700 

1373 - 1376 

1377 - 1380 

1237 - 1241 

09/29/1993 	SECOND AMENDED JUDGMENT OF CONVICTION (JURY 
TRIAL) 

04/17/2012 	STATE'S OPPOSITION TO DEFENDANT MOTION FOR 
ENLARGEMENT OF TIME 

04/17/2012 	STATE'S OPPOSITION TO DEFENDANT MOTION FOR 
ENLARGEMENT OF TIME 

03/16/2007 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
APPOINTMENT OF COUNSEL 

7 

7 

6 

9 
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8 
	

02/07/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 	1582 - 1588 
CORRECTION OF ILLEGAL SENTENCE AND DEFENDANT'S 
MOTION FOR APPOINTMENT OF COUNSEL 

5 

8 

12/26/2003 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RELEASE OF DNA EVIDENCE UNDER NEVADA OPEN 
RECORDS ACT 

04/07/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RETURNING SEIZED PROPERTY 

02/27/2006 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
TRANSPORT 

1011 - 1025 

1595 - 1598 

1178 - 1181 

04/01/1996 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 	777 - 787 
COMPEL PRODUCTION OF SEMAN AND BLOOD, PETITION 
FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) AND 
MOTION TO PROCEED IN FORMA PAUPERIS 

5 
	

05/08/1998 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 	894 - 901 
MODIFY OR IN THE ALTERNATIVE CORRECT ILLEGAL 
SENTENCE 

08/09/2012 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
	

1403 - 1406 
RECONSIDER 

5 
	

11/27/2002 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
	

992 - 996 
VACATE AND/OR AMEND JUDGMENT 

01/19/2006 	STATE'S OPPOSITION TO MOTION FOR APPOINTMENT OF 1166 - 1169 
COUNSEL 

05/16/2012 	STATE'S RESPONSE AND MOTION TO DISMISS 
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS 
(POST-CONVICTION) 

09/19/2013 	STATE'S RESPONSE AND MOTION TO DISMISS 
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS 
(POST-CONVICTION) AND OPPOSITION TO DEFENDANT'S 
MOTION FOR APPOINTMENT OF COUNSEL 

1381 - 1388 

1488 - 1499 

02/27/2006 	STATE'S RESPONSE AND MOTION TO DISMISS PETITION 	1182 - 1188 
FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) 

5 
	

08/17/1998 	STATE'S RESPONSE TO DEFENDANT'S MOTION TO STRIKE 928 - 944 

5 
	

12/15/2004 	STATE'S RESPONSE TO EXTRAORDINARY WRIT OF 
	

1092 - 1101 
MANDAMUS 

10 
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4 
	

06/27/1996 	STATE'S SUPPLEMENTAL OPPOSITION TO PETITION FOR 	819 - 825 
WRIT OF HABEAS CORPUS (POST-CONVICTION) 

06/11/2003 	STIPULATION AND ORDER 

05/20/1996 	SUBSTITUTION OF ATTORNEYS 

09/27/2004 	SUPPLEMENTAL ACT 

02/20/1996 	SUPPLEMENTAL BRIEF AND POINTS AND AUTHORITIES 
IN SUPPORT OF PETITION FOR WRIT OF HABEAS CORPUS 

5 

4 

5 

4 

997 - 998 

805 - 806 

1073 - 1077 

752 - 759 

1325 - 1345 

1043 - 1046 

807 - 818 

7 

4 

5 

11/04/2011 

02/17/2004 

06/13/1996 

SUPPLEMENTAL BRIEF IN SUPPORT OF THE PETITION FOR 
WRIT OF HABEAS CORPUS AND ILLEGAL SENTENCE 
PURSUANT TO NRS 126.555 

SUPPLEMENTAL BRIEF TO STATES OPPOSITION TO 
DEFENDANT'S MOTION FOR RELEASE OF DNA EVIDENCE 
UNDER NEVADA OPEN RECORDS ACT 

SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT 
OF PETITION FOR WRIT OF HABEAS CORPUS 

4 
	

07/16/1996 	SUPPLEMENTAL REPLY AND OPPOSITION FOR WRIT OF 	826 - 828 
HABEAS CORPUS 

01/13/1997 

01/13/1997 

01/13/1997 

01/24/1990 

03/04/1992 

02/12/1990 

03/12/2007 

05/04/2004 

01/13/1997 

01/13/1997 

06/13/1990 

03/12/2007 

10/11/1990 

TRANSCRIPT OF HEARING HELD ON APRIL 17, 1996 

TRANSCRIPT OF HEARING HELD ON AUGUST 12, 1996 

TRANSCRIPT OF HEARING HELD ON AUGUST 21, 1996 

TRANSCRIPT OF HEARING HELD ON DECEMBER 26, 1989 

TRANSCRIPT OF HEARING HELD ON FEBRUARY 15, 1990 

TRANSCRIPT OF HEARING HELD ON JANUARY 11, 1990 

TRANSCRIPT OF HEARING HELD ON JANUARY 23, 2006 

TRANSCRIPT OF HEARING HELD ON JANUARY 5,2004 

TRANSCRIPT OF HEARING HELD ON JULY 15, 1996 

TRANSCRIPT OF HEARING HELD ON JULY 19, 1996 

TRANSCRIPT OF HEARING HELD ON JUNE 13, 1990 
(UNFILED) 

TRANSCRIPT OF HEARING HELD ON JUNE 26, 2006 

TRANSCRIPT OF HEARING HELD ON MARCH 12, 1990 

865 - 869 

870 - 874 

875 - 878 

18 - 33 

493 - 494 

38 - 41 

1226 - 1229 

1049 - 1055 

879 - 880 

881 - 885 

126 - 142 

1230 - 1236 

153 -220 

4 

4 

4 

1 

3 

1 

6 

5 

4 

5 

1 

6 

1 

11 
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(CONTINUED) 

2 	10/11/1990 	TRANSCRIPT OF HEARING HELD ON MARCH 12, 1990 	221 - 267 
(CONTINUATION) 

3 	03/27/1992 	TRANSCRIPT OF HEARING HELD ON MARCH 12, 1990 
	

523 - 660 

2 	10/11/1990 	TRANSCRIPT OF HEARING HELD ON MARCH 13, 1990 
	

268 - 390 

2 	10/11/1990 	TRANSCRIPT OF HEARING HELD ON MARCH 15, 1990 
	

391 - 437 

5 	01/13/1997 	TRANSCRIPT OF HEARING HELD ON MARCH 6, 1996 
	

886 - 888 

4 	04/14/1992 	TRANSCRIPT OF HEARING HELD ON MARCH 7, 1990 
	

661 -665 

4 	04/14/1992 	TRANSCRIPT OF HEARING HELD ON MARCH 9, 1990 
	

666 - 667 

5 	05/14/2004 	TRANSCRIPT OF HEARING HELD ON MAY 11, 1998 
	

1060 - 1063 

5 	05/04/2004 	TRANSCRIPT OF HEARING HELD ON NOVEMBER 13, 2002 
	

1056 - 1059 

3 	03/04/1992 	TRANSCRIPT OF HEARING HELD ON OCTOBER 11, 1991 
	

495 - 497 

3 	03/04/1992 	TRANSCRIPT OF HEARING HELD ON OCTOBER 14, 1991 
	

498 - 502 

3 	03/04/1992 	TRANSCRIPT OF HEARING HELD ON OCTOBER 21, 1991 
	

503 - 514 

3 	03/04/1992 	TRANSCRIPT OF HEARING HELD ON OCTOBER 9, 1991 
	

515 - 517 

3 	03/04/1992 	TRANSCRIPT OF HEARING HELD ON SEPTEMBER 23, 1991 518 - 522 

1 	03/15/1990 	VERDICT COUNT I 
	

70 - 70 

1 	03/15/1990 	VERDICT COUNT II 
	

71 - 71 

1 	03/15/1990 	VERDICT COUNT III 
	

72 - 72 

1 	03/15/1990 	VERDICT COUNT IV 
	

73 - 73 

12 
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ASTA 
	

FILED 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

NE FEB 10 P 2: 48 

STATE OF NEVADA, 	 ) 
) Case No: C92174 

Plaintiff(s), 	 ) Dept No: VIII 
) 

vs. 	 ) 
) 

ROY D. MORAGA, 	 ) 
) 

Defendant(s), 	 ) 
) 

CASE APPEAL STATEMENT 

1. Appellant(s) ROY D. MORAGA 

2. Judge: LEE A. GATES 

3. All Parties, District Court: 

Plaintiff, THE STATE OF NEVADA 

Defendant(s), ROY D. MORAGA 

4. All Parties, Appeal: 

Appellant(s), ROY D. MORAG-A 

Respondent THE STATE OF NEVADA 

5. Appellate Counsel: 

Appellant/Proper Person 
Roy a Tvloraga #31584 
P.O. Box 1989 
Ely, NV 89301 

Respondent 
David Roger, District Attorney 
200 S. 3rd  St, 
Las Vegas NV 89101 
(702) 455-4711 

812 
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By: 

6. District Court Attorney, Appointed 

7. On Appeal, N/A 

8. Forma Pauperis, Granted 

9. Date Commenced in District Court: 12/28/89 

Dated This 10 day of February 2005. 

Shirley B. Parraguirre, Clark County Clerk 

Robin J. Mills, D uty led( 
200 South Third Stree 
PO Box 551601 
Las Vegas, Nevada 89155-1601 
(702) 455-4409 
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• OREGUNIAL 	• 
L L 

2 ORDD 	

MR 311 	rrl 105 
3 

DISTRICT COURT 
4 

CLARK COUNTY, NEVADA 
5 

6 

7 

8 ROY D. MORAGA, 

9 

10 vs. 

11 

Case No. C92174 
Petitioner, 

Dept. VIII 

ORDER 

12 

13 

JACKIE CRAWFORD, et al., 

Respondents. 

Hearing Date: January 31, 2005 
Hearing Time: 9:00 am. 

14 

15 

16 	MORAGA's proper person Motion For Order For Failure To Prosecute and Reinstate 

17 Motion To Vacate and/or Amend Judgment came on for hearing on January 31, 2005, In 

18 addition, MORAGA's proper person Extraordinary Writ Of Mandamus also came on for 

19 hearing at the same time on January 31, 2005. MORAGA, in proper person, was not present, 

20 being an inmate in the custody of the Nevada Department of Corrections, at Ely State Prison, 

21 Ely, Nevada, Respondents were represented by legal counsel, BRIAN SANDOVAL, Attorney 

22 General of Nevada, by his Deputy, D. Greg Whicker. Upon reviewing the Motion and 

23 pleadings and papers on file herein, the Court finds and rules as follows: 

24 	For the reasons set forth in State's Response To Extraordinary Writ Of Mandamus, 

25 MORAGA is not entitled to relief he requests. Now therefore, 

26 	IT IS HEREBY ORDERED that Defendant's Motion For Order For Failure To Prosecute 

27 is DENIED; and 

28 

N15 

1110 



1 	IT IS FURTHER ORDERED that MORAGA's Extraordinary Writ of Mandamus is also 

2 DENIED. 

3 	DATED this  c7 Cct  day of  LAI 	 • 2005. 

4 

5 

6 

7 

8 

9 

10 

11 

12 Submitted this a:Z.Z ."9Iay  of March, 2005 by: 

14 
By: 

15 	 e'Q9 L. Hulse 
Senior Deputy Attorney General 

16 	Nevada Bar No. 3778 
555 East Washington, Ave. #3900 

17 	Las Vegas, NV 89101 
(702) 486-3420 

18 	Attorneys for Plaintiff 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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CASE Na: C92174 
) 

) 

) 

) 

) 

) 

) 

)

) 

)

) 

DEPT. NO.: VIII 

	 )

) 
Respondents. 

17 

JACKIE CRAWFORD, et al. 

VS. 

Petitioner, 

11 
ROY D. MORAGA, 

NOTICE OF ENTRY OF ORDER 

2;1' 

25 By: 

• ORIGINAL • 
I 

2 

3 

4 

5 

6 

NEC 
BRIAN SANDOVAL 
Attorney General 
By: RENE L. HULSE 
Senior Deputy Attorney General 
Criminal Division 
Nevada Bar No. 3778 
555 E. Washington Avenue, Suite 3900 
Las Vegas, Nevada 89101 
g02) 486-3420 

Attorney for Respondents 

1113 1PF -8 P 3: 32 

C-7 

7 
DISTRICT COURT 

8 

9 
	 CLARK COUNTY, NEVADA 

* * * 
10 

TO: ROY D. MORAGA, Petitioner; 

PLEASE TAKE NOTICE that an ORDER was entered in the above-entitled action on 

the 30th  day of March, 2005, a copy of which is attached hereto 

DATED this 	day of April, 2005. 

BRIAN SANDOVAL 
Attorney General 

18 

19 

20 

21 

1=-• 	

221, 

i31  

26 
RENE L. HULSE 
Senior Deputy Attorney General 

27 

28 
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1 

2 

3 

4 

CERTIFICATE OF MAILING 

hereby certify that I am an employee of the Office of the Attorney General of the State 

of Nevada and that on the day of April, 2005, I served the foregoing NOTICE OF ENTRY 

OF ORDER by mailing a copy thereof addressed to: 

5 

6 

7 

Roy D. Moraga, #31584 
Ely State Prison 
P. O. Box 1989 

Ey, Nevada 89301 
8 

9 

10 

11 
0):j-CLItg:  

An Employee of the Office of the Attorney General 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

-2- 
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ORDD 

2 

3 

4 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

ife 30 12 29 PH '05 

Ly. 
- 

5 

6 

7 

8 ROY D. MORAGA, 

9 

10 vs. 

11 

Case No C92174 
Petitioner, 

Dept VIII 

ORDER 

12 
JACKIE CRAWFORD, at al., 

Respondents. 

 

Hearing Date: January 31, 2005 
Hearing Time: 9:00 a.m. 

13 

14 

) 

 

15 

16 	IV1ORAGA's proper person Motion For Order For Failure To Prosecute and Reinstate 

17 Motion To Vacate and/or Amend Judgment came on for hearing on January 31, 2005. In 

18 addition, MORAGA's proper person Extraordinary Writ Of Mandamus also came on for 

19 hearing at the same time on January 31, 2005. MORAGA, in proper person, was not present, 

20 being an inmate in the custody of the Nevada Department of Corrections, at Ely State Prison, 

21 Ely, Nevada. Respondents were represented by legal counsel, BRIAN SANDOVAL, Attorney 

22 General of Nevada, by his Deputy, D. Greg VVhicker. Upon reviewing the Motion arid 

23 pleadings and papers on file herein, the Court finds and rules as follows: 

24 	For the reasons set forth in State's Response To Extraordinary Writ Of Mandamus, 

25 MORAGA is not entitled to relief he requests. Now therefore, 

26 	IT IS HEREBY ORDERED that Defendant's Motion For Order For Failure To Prosecute 

27 is DENIED; and 

28 
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1 	IT IS FURTHER ORDERED that MORAGA's Extraordinary Writ of Mandamus is also 

2 DENIED. 

3 	DATED this 	day of (h 	.2005. 

4 

5 
	

Itit A. bk.10 

6 
	

DISTRICT COURT JUDGE 

7 

8 

9 

10 

11 

12 Submitted this fgz±"--,----a ay of March, 2005 by: 

14 
By: 

L Hulse 
Senior Deputy Attorney General 
Nevada Bar No, 3778 
555 East Washington, Ave. #3900 
Las Vegas, NV 89101 
(702) 486-3420 
Attorneys for Plaintiff 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

-2- 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 
	

FILED 

ROY D MORAGA, 
Appellant 

vs . 
THE STATE OF NEVADA, 
Respondent. 

Supreme Court No. 21114135 Z 3 50 	° 05 

District Court Case No. C0921747 1 
CLERK 

CLERK'S CERTIFICATE 

STATE OF NEVADA, as. 

I Janette M. Bloom, the duly appointed and qualified Clerk of the Supreme Court of the State of 
Nevada, do hereby certify that the following is a full, true and correct copy of the Judgment in this 
matter .  

JUDGMENT 

The court being fully advised in the premises and the law, it is now ordered, adjudged and decreed, 
as follows: "ORDER this appeal DISMISSED," 

Judgment, as q uoted above, entered this 1st day of April, 2005, 

IN WITNESS WHEREOF, I have subscribed my name and affixed 
the seal of the Supreme Court at my Office in Carson City , 

Nevada, this 26th da y  of April, 2005. 

Janette M. Bloom, Supreme Court Clerk 

By: 
Chief 	puty Clerk 

JUDGMENT ENTERED 

MAY 10 Z005 

CE.J02 
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APR 0 1 nos 
ORDER DISMISSING APPEAL 

IW 

J. 

1117 

• 
IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY D. MORAGA, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent.  

No. 44685 

HLED 

This is a proper person appeal from a decision of the district 

court to deny a "motion and order for failure to prosecute and reinstate 

motion to vacate and/or amend judgment" and a motion for transport of 

prisoner. Eighth Judicial District Court, Clark County; Lee A. Gates, 

Judge. 

Our review of this appeal reveals a jurisdictional defect. The 

right to appeal is statutory; where no statute or court rule provides for an 

appeal, no right to appeal exists.' No statute or court rule provides for an 

appeal from a decision denying the aforementioned motions. Accordingly, 

we 

ORDER this appeal DISMISSED. 

J. 

Gibbons 

'Castillo V. State,  106 Nev. 349, 792 P.2d 1133 (1990). 

SUPREME COUNT 

Of 

NEVADA 



• 
cc: 	Hon. Lee A. Gates, District Judge 

Roy D. Mora.ga 
Attorney General Brian Sandoval/Carson City 
Clark County District Attorney David J_ Roger 
Clark County Clerk 

SUPREME COURT 

Of 

NEVADA 

(01 19.17A 

2 



IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY D. MORAGA, 	 Supreme Court No. 44685 
Appellant, 

vs. 
THE STATE OF NEVADA, 	 District Court Case Nu COG2174 
Respondent. 

REMITTITUR  

TO: Shirley Parraguirre, Clark County Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and Opinion/Order. 

Receipt for Remittitur, 

DATE: April 26, 2005 

Janette M. Bloom, Clerk of Court 

By: 
Chief Del4uty Clerk 

cc: hon. Lee A. Gates, District Judge 

Attorney General Brian Sandoval/Carson City 
Clark County District Attorney David J. Roger 

Roy D. Moraga 

RECEIPT FOR REMITTITUR 

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the 

REMITTITUR issued in the above-entitled cause, on 

N 0 R R 1_ _A,  
County Clerk 
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• 
AFF 
Roy Moraga 

2 Inmate No. 31584 
Ely State Prison 

3 P.O. Box 1989 
Ely, NV 89301 

4 In Proper Person 

5 

6 

7 

44 hi 10  

nif 106 

OLEN.. 

8 
	

EIGHTH JUDICIAL DISTRICT COURT 

9 
	

CLARK COUNTY, NEVADA 

l0 

11 ROY D. MORAGA, CASE NUMBER C92174 
DEPARTMENT: VIII 

12 

13 

14 

Petitioner, 

vs. 

E.K. McDA.1%.11EL, et al., 

AFFIDAVIT IN SUPPORT OF MOTION  
FOR LEAVE TO PROCEED IN FORMA 
PAUPERIS AND FOR APPOINTMENT 
OF COUNSEL  

   

15 
	 Respondents. 

16 	
I, Roy D. Moraga, being first duly sworn, depose and say that 1 am the petitioner in the above .. 

17 entitled case; that in support of my request to proceed without being required to prepay fees, costs, or 
Is 

give security therefor, [state that because of my poverty I am unable to pay the costs of said proceeding 
19 

or to give security therefor, and that I believe I am entitled to redress. 
20 	

I further swear that the responses which I have made to the questions and instructions below 
21 

relating to my ability to pay the cost of proceeding in this Court are true: 
22 

1. 	Are you presently employed? Yes 	No 
23 

a. 	If the answer is yes, state the amount of your salary or wages per month 

and give the name and address of your employer, 

28 

Sn 
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• 
b. 	If the answer is no, state the date of your last. employment and the amount 

of the salary and wages per month which you received. 

V 961 ?  
4 

5 

2. Have you received within the past twelve months any income from a business, profession 

or other form of self-employment, or in the form of rent payments, interest, dividends, 

or other source? 

Yes 	No 	 

a. 	If the answer is yes, describe each source of income, and state the amount 

received from each during the past twelve months. 

fi."74  

3. Do you own arty cash or checking or savings account (include any funds in prison 

accounts)? Yes 	No V— 

a. 	If the answer is yes, state the total value of the items owned. 

4. Do you own any real estate, stocks, bonds, notes, automobiles, or other valuable property 

(excluding ordinary household furnishings and clothing)? Yes 
	No V.'''.  

a. 	If the answer is yes, describe the property and state its approximate value. 

2 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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1 5. 	List the persons who are dependent upon you for support and state your relationship to 

2 	those persons. 

3 

4 

5 

6 	I understand that a false statement or answer to any questions in this affidavit will subject me to 

7 penalties for perjury. 

8 	Dated this  m  day of January, 2006. 

9 

10 
oy1oraga 

11 
	

TnniVie No. 31584 
Ely State Prison 

12 
	

P.O. Box 1989 
Ely, NV 89301 

13 
	

In Proper Person 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

3 
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CERTIFICATE OF SERVICE  

2 	The undersigned hereby certifies that he is a person of such age and discretion as to be competent 

3 to serve papers. 

4 	That on January .503,  2006, he served a copy of the foregoing by personally mailing said copy 

5 	to: 

6 

7 E.K. IvIcDanieI 
Ely State Prison 

8 P.O. Box 1989 
Ely, Nevada 89301 

9 
Clark County District Attorney 

10 Regional Justice Center 
200 Lewis Ave. 

11 Las Vegas, Nevada 89155 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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9  1142L—a--  
A NUMBER PR14NTED) 

10 

FINANCIAL 
CERTIFICATE  

es 

ii 	 U  	 

(SIOWATURE & NUMBE 
12 

ON MOTION FOR LEAVE TO PROCEED 

IN FORMA PAUPERIS  

I hereby certify that the Petitioner herein has the sum of 

Cig 	 on acs9unt to his credit at the institution 

where he is confined. I further certify that Petitioner likewise 

as the following securities to his credit according to the 

ecords Of said institution: 

13 

14 

15 

16 

17 

18 

19 

2005.—  

o  By: 
Nevada Department of Corrections 
Inmate Servicen Accountant 
Authorized Officer of Institution 

RCM lii SERTDE-22 

C
O

U
N

T Y
 C

LE
RK
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1 CASE NO. Cia  7  

2 DEPT. NO. 
	3 

3 

4 

IN THE ElEttril  

D  
io s 0 tyi 

uo 	• 

• 
' cc ER;40-14., 

JUDICIAL oismor COURT FOR THE STATE CT NEVADA 

IN AND FOR THE COUNTY OF  CLACK  

IN THE MATTER OF 
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1 

I a 	S 
CERTIFICATE OF SERVICE  

2 	The undersigned hereby certifies that he is a person ofsuch age and discretion as to be competent 

3 to serve papers. 

4 	That on January 'HA,  2006, he served a copy of the foregoing hy personally mailing said copy 

5 to 

6 

7 E.K. McDaniel 
Ely State Prison 

8 P.O. Box 1989 
Ely, Nevada 89301 

9 
Clark County District Attorney 

10 Regional Justice Center 
200 Lewis Ave. 

11 Las Vegas, Nevada 89155 

12 

13 

14 

15 

16 

17 

lx 

19 

20 

21. 

22 

23 

24 

25 

26 

27 

28 
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1 MOT 
Roy Moraga 

2 Inmate No. 31584 
Ely State Prison 

3 P.O. Box 1989 
Ely, NV 89301 

4 In Proper Person 

5 

ti 

7 

ORIGINAL 
C 

JO 10 10 oi 	'06 

CLERK 

8 
	

EIGHTFI JUDICIAL DISTRICT COURT 

9 
	

CLARK COUNTY, NEVADA 

10 

11, ROY D. MORAGA, CASE NUMBER: C92174 
DEPARTMENT: VIII 

12 

13 

14 

Petitioner, 

V S. 

E.K. McDANTEL, et al., 

MOTION FOR LEAVE TO PROCEED 
IN FORMA PAUPERIS AND FOR  
APPOINTMENT OF COUNSEL 

15 
	 Respondents. 

16 

17 

18 

19 

24 

ME 25 

0.26 

27 

28 

COMES NOW, the Petitioner, in proper person, pursuant to N.R.S.§12.015, and respectfully 

moves this Honorable Court for an Order granting Petitioner leave to proceed in the above-entitled 

action in forma pauperis, without requiring Petitioner to pay or provide security for the payment °feasts 

of prosecuting this action. Petitioner's affidavit in support of this request and financial certificate is 

attached hereto. 

Petitioner further requests that eounsol be appointed to represent him in this proceeding pursuant 

to NRS 34.750 and 34,820. 

Dated this  '' M   day of January, 2006. 

liunte No. 31584 
Ely State Prison 
P.O. Box 1989 
Ely, NV 89301 
In Proper Person 
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I 	 CERTIFICATE OF SERVICE 

2 	The undersigned hereby certifies that he is a person orsuch age and discretion as to be competent 

3 to serve papers. 

4 	That on January wA,  2006, he served a copy of the foregoing by personally mailing said copy 

5 	to: 

6 

7 ft. K. McDaniel 
Ely State Prison 

8 P.O. Box 1989 
Ely, Nevada 89301 

9 
Clark County District Attorney 

10 Regional Justice Center 
200 Lewis Ave. 

11 Las Vegas, Neva.da 89155 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2 
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Roy Moraga 
Inmate No, 31584 
Ely State Prison 
P.O. Box 1989 
Ely, l'1/41V 89301 
In Proper Person 

ORIGINAL 
r.,. 

 iJ 
 

-rid 1 
1U 00 	, 

rill 06 
e 

CLE 1.  

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE 

STATE OF NEVADA IN AND FOR THE COUNTY OF CLARK 

ROY D. MORAGA, 

vs. 

Petitioner, 
PETITION FOR WRIT OF HABEAS 
CORPUS (Post-Conviction) 
(NRS 34.720, et seq.) 

Case No. C92174 
Dept. No. 8 

INSTRUCTIONS: 

(1) This petition must be legibly handwritten or typewritten, signed by the petitioner and 
verified. 

(2) Additional pages are not permitted except where noted or with respect to the facts which you 
rely upon to support your grounds for relief. No citation of authorities need be furnished. 
If briefs or arguments are submitted, they should be submitted in the form of a separate 
memorandum. 

(3) If you want air attorney appointed, you must complete the Affidavit in Support of Request 
to Proceed in Forma Pauperis. You must have an authorized officer at the prison complete 
the certificate as to the amount of money and SeCUrilieS on deposit to your credit in any 
account in the institution. 

(4) You must name as respondent the person by whom you are confined or restrained, If you arc 
in a specific institution of the department of prisons, name the warden or head of the 
institution. If you are not in a specific institution of the department but within its custody, 
name the director of the department of prisons. 

rra 
S.A4 

1130 



(5) You must include all grounds or claims for relief which you may have regarding your 
conviction or sentence. Failure to raise all grounds in this petition may preclude you from 
filing future petitions challenging your conviction arid sentence. 

(6) You must allege specific facts supporting the claims in the petition you file seeking relief 
from any conviction or sentence. Failure to allege specific facts rather than just conclusions 
may cause your petition to be dismissed. If your petition contains a claim of ineffective 
assistance of counsel, that claim will operate to waive the attorney-client privilege for the 
proceeding in which you claim your counsel was ineffective. 

(7) When the petition is fully completed, the original and one copy must be filed with the clerk 
of the state district court for the county in which you were convicted. One copy must he 
mailed to the respondent, one copy to the attorney general's office, and one copy to the 
district attorney of the county in which you were convicted or to the original prosecutor if 
you arc challenging your original conviction or sentence. Copies must conform in all 
particulars to the original submitted for filing, 

2 
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• 
PETITION 

1. 	Name of institution and county in rhich you are. presently imprisoned or where and how you 
arc presently restrained of your liberty: ELY STATE PRISON, ELY, NEVADA. 

2, 	Name and location of court which entered the judgment of conviction under attack: 
EIGHTH JUDICIAL DISTRICT COURT OF NEVADA, 
COUNTY OF CLARK, LAS VEGAS, NEVADA. 

3. Date of judgment of conviction: July 7, 1990 

4. Case Number: C92I74 

5. (a) 	Length of sentence: 
Count I (Burglary): 	To ten years. 
Count II (Burglary): 	To ten years, consecutive to Count I 
Count III (Sexual Assault): Life with possibility of parole, consecutive to 

Count II 
Count IV (Sexual Assault): Habitual criminal with three prior felony 

convictions in 1977, 1983 and 1988, life without 
passibility of parole, consecutive to Count 

(b) 	If the sentence is death, state any date upon which execution is scheduled for? N/A 

6. Are you presently serving a sentence for a conviction other than the conviction under attack 
in this motion: No. 

If "'YES", list crime, case number and sentence being served at this time. N/A 

7. Nature of offense involved in conviction being challenged: Two counts of burglary and 
two counts of sexual assault. 

8 	What was your plea? Not guilty. 

9, 	If you entered a guilty plea to one count of an indictment or information, and allot guilty plea 
to another count of an indictment or information, or if a guilty plea was negotiated, give 
details: N/A 

10. If you were found guilty after a plea of not guilty, the finding was made by a jury or judge . 
without a jury? Jury. 

11. Did you testify at trial? Yes. 

3 
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12. 	Did you appeal from the judgment of conviction'? Yes. 

	

13. 	If you did appeal, answer the following: 

FIRST DIRECT APPEAL 
a. Name of Court: Nevada Supreme Court 
b. Case Number: 21488 
C. Result: Judgment affirmed, remanded for re-sentencing 
d. 	Date of Result: September 17, 1991 

DIRECT APPEAL FOLLOWING RE-SENTENCING 
a. Name of Court: Nevada Supreme Court 
b. Case Number: 22901 
c. Result: Judgment affirmed 
d. Date of Result: October 4, 1995 

(Attach copy of order or decisions if available) 

	

14. 	If you did not appeal, explain briefly why you did not: N/A 

	

15. 	Other than a direct appeal from the judgment of conviction and sentence, have you 
previously filed any petitions, applications or motions with respect to this judgment in any 
court, state or federal? Yes. 

	

16. 	If your answer to No, 15 was "yes," give the following information: 

(a) 	As to any petition, application or motion, give the same information: 
1. Name of court: Eighth Judicial District Court of Nevada, County of Clark 
2. Nature of proceeding: Petition for Writ of Habeas Corpus (Post- 

Conviction) 
3.3. 	Grounds raised: 

A. VIOLATION OF FOURTH AND FOURTEENTH AMENDMENT OF THE 
UNITED STATES CONSTITUTION, ILLEGAL DETAINMENT AND 
VIOLATION OF DUE PROCESS. PETITIONER WAS ARRESTED ON 
DECEMBER 5, 1989 AND WAS UNNECESSARILY DETAINED FOR 210 
HOURS WITHOUT BEING BROUGHT BEFORE A MAGISTRATE. NOT 
UNTIL DECEMBER 14, 1989 WAS PETITIONER BROUGHT IN PERSON 
BEFORE A JUDGE AT THE INITIAL ARRAIGNMENT WITHOUT A 
PROBABLE CAUSE HEARING. 

B. ILLEGALLY ADJUDICATED HABITUAL CRIMINAL. STATE FAILED TO 
PROVE BEYOND REA SONA HEE. DOUBT THAT PETITIONER 
SENTENCE SHOULD BE ENHANCED PURSUANT TO STATE LAW. NOT 
ALL OF THE CERTIFIED COPIES OF THE CONVICTIONS SUBMITTED 

4 
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TO THE DISTRICT COURT WERE THOSE OF PETITIONER. TRIAL 

JUDGE WENDELL Din NOT INTEND FOR PETITIONER'S SENTENCE TO 

RUN CONSECUTIVELY. 

C. 	INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL. FAILURE TO FILE 

MOTION TO SUPPRESS EVIDENCE (REGARDING PERSONAL PROPERTY 

TAKEN PRIOR TO ARREST). 

a 	INEFFECTIVE ASSISTANCE OF TRIAL couNsEL. FAILURE TO 
INVESTIGATE AND TO QUESTION WITNESSES AND CALL WITNESSES 

TO TRIAL. 

E. DURING PETITIONER'S TESTIMONY, TRIAL COUNSEL ALLOWED THE 
COURT TO BE MISLED BY QUESTIONS PETITIONER DID NOT 

UNDERSTAND. AT NO TIME Diu PETITIONER INTEND THAT HE 

CLAIMED TO HAVE HAD SEXUAL INTERCOURSE WITH THE VICTIM 
BY "INSERTING HIS PENIS IN ITER VAGINA." AT TIME OF TRIAL THIS 
QUESTION WAS NOT DEFINED THE SAME To PETITIONER AS IT WAS 

TO VICTIM. 

F. AT TIME OF TRIAL PETITIONER HAD ONLY AN EIGHTH GRADE 
EDucA i TON AND SEXUAL INTERCOURSE HAS A DIFFERENT MEANING 
TO MANY PEOPLE. WHEN VICTIM WAS A SKED THE SAME QUESTION, 
THE COURT MADE HER MEANING CLEAR TO JURY AND COURT. 

G. VIOLATION OF FOURTH AND FOURTEENTH AMENDMENTS, ILLEGAL 

DETAINMENT AND VIOLATION OF DUE PROCESS. PETITIONER WAS 
ARRESTED DECEMBER 5, 1989 ANT) WAS NOT BROUGHT BEFORE A 
MAGISTRA1 E OR JUDGE U[ II. DECEMBER 14,1989 FOR 210 HOURS, 

THUS VIOLATING THE 72-H01TR PERIOD PROVIDED FOR IN 
NEVADA'S STATUTE FOR A PROBABLE CAUSE DETERMINATION. 

PETITIONER WAS ILLEGALLY ADJUDICATED AS A HABITUAL 

CRIMINAL IN THAT THE STATE FAILED TO PRODUCE PROOF THAT 

PETITIONER HAD THREE VALID, PRIOR FELONY CONVICTIONS. 
TRIAL COUNSEL FAILED TO OBJECT TO CERTIFIED COPIES OF 
PETITIONER'S OTHER CONVICTION& 

T. 	PETITIONER'S RIGHT TO COUNSEL 1S GUARANTEED BY THE SIXTH 
AMENDMENT OF THE UNITED STATES CONSTITUTION. INEFFECTIVE 

ASSISTANCE OF COUNSEL: 

.1- 	TRIAL COUNSEL FAILED TO OBJECT TO THE STATE'S CONDUCT 



WHEN THE STATE VIOLATED ITS OWN INITIAL APPEARANCE 

STATUTE. 

K. TRIAL COIINSEL WOULD NOT INVESTIGATE PETITIONER 'S CASE AND 

WOULD NOT QUESTION WITNESSES ON PETITIONER'S BCHALF- 

L. TRIAL COUNSEL DID NOT ADEQUATELY CROSS-EXAMINE WITNESSES 

AND ALLOWED PETITIONER TO BE MISLED IN ESSENTIAL QUESTIONS 
WHICH HAD SU BSTAN LIM, AND INJURIOUS EFFECT IN DETERMINING 

THE JURY'S VERDICT. 

M. TRIAL COUNSEL TOLD PETITIONER HE. WAS GOING TO PRISON 
REGARDLESS OF WHETHER HE WAS INNOCENT OR NOT. 

N. TRIAL COUNSEL REF USED TO FILE A MOTION TO SUPPRESS 

EVIDENCE. 

O. PETITIONER HAD INFORMED THE. LOWER COURT THERE WAS A 

CONFLICT OE INTEREST BETWEEN HIM AND TRIAL COUNSEL. 

PETITIONER ATTEMPTED TO IIAVE TRIAL COUNSEL REMOVED BY 
MOTION TO COURT BUT THE COURT STILL APPOINTED MR. 

HILLMAN TO REPRESENT PETITIONER ON APPEAL. 

P. A PPE ELATE COUNSEL APPEALED ONLY ONE ISSUE 

(]? 

	

MORAGA IS ENTITLED TO AN EVIDENTIARY HEARING ON HIS 

PETITION BASED ON THE POINTS RAISED IN MR. MORAGA S PRO PER 
PETITION AND THE POINTS RAISED EN THIS SUPPLEMENT. 

R. MORAGA WAS HELD FOR 210 HOURS wri 11OUT BEING BROUGHT 
BEFORE A MAGISTRATE FOR A PROBABLE CAUSE DETERMINATION. 

S. MORAG A RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL IN 

VIOLATION OF THE SIXTH AND FOURTEENTH AMENDMENTS: 

T. num, COUNSEL FAILED TO OBJECT TO CERTIFIED COPIES OF 

MORA GA'S OTHER CONVICTIONS THAT CONTAINED ERRORS ON THE 
FACE OF TILE DOCUMENTS. 

U. num, COUNSEL FAILED TO FILE A MOTION TO SUPPRESS THE 
WARRANTLESS SEARCH THAT LED TO THE DISCOVERY OF THE 

APARTMENT KEY. 



V. TRIAL COUNSEL FAILED TO INTERVIEW WITNESSES THAT WERE 

LISTED BY MORAGA AND TO CALL SUCH WITNESSES TO TESTIFY AT 

TRIAL CONCERNING THE LACK OF SEXUAL ABILITY OF MORAGA 

WHILE INTOXICATED. THESE WITNESSES COULD HAVE TESITEIED 

THAT THEY HAD SEEN MORAGA AND HAWK ENGAGED IN MAKING 
OUT WHEN THEY FIRST MET. WITNESSES COULD TESTIFY TO THE 

NATURE AND EXTENT OF MORAGA'S KNEE INJURY WHICH 

REQUIRED HIM TO WHERE A BRACE AND THAT HE COULD NOT RAVE 

POSSIBLY PERFORMED THE PHYSICAL ACTS DESCRIBED BY HAWK 

AT TRIAL. 

W. TRIAL COUNSEL FAILED TO PREPARE MORAGA TO TESTIFY AND 

DISCUSS THE TYPES OF QUESTIONS THAT WOULD BE ASKED OF HIM. 

MORAGA, A MAN OF LIMITED EDUCATION, DID NOT UNDERSTAND 

SEX TO NECESSARILY INCLUDE PENILE. PENETRATION AND HE 

THEREFORE ANSWERED THE QUESTIONS PUT TO HIM 

INAPPROPRIATELY. MORAGA DID NOT UNDERSTAND WHEN 

QUESTIONED WHETHER HE WOULD HAVE SEX WITH A WOMAN 

WITHOUT HER PERMISSION AND THEREFORE ANSWERED THE 

QUESTION IN SUCH A FASHION AS TO ADMIT THE COMMISSION OF 

THE CRIME CHARGED. 

X. TRIAL COUNSEL FAILED TO HAVE DNA TESTING PERFORMED ON 
THE SEMEN AND BLOOD SAMPLES TO ESTABLISH THAT brIORAGA 

WAS NOT THE SOURCE OF THE SEMEN FOUND IN VAGINAL VAULT OF 
THE ALLEGED VICTIM. 

4. Did you receive an evidentiary hearing on your petition, application or 
motion? No 

5. Result: Petition denied 
6. Date of Result: July 19, 1996 
7. If known, citations of any written opinion or date of orders entered pursuant 

to such result: Findings of Fact, Conclusions of Law and Order 

As to any second petition, application or motion, give the same information: 

1. 	Name of court: United States District Court (CV-N-03-0220-LRH(RAM)) 
Nature of proceeding: Fourth Amended Petition for Writ of Habeas 
Corpus by a Person in State Custody Pursuant to 28 U.S.C. §2254 

3. 	Grounds raised: 

I. 	After Mr. Moraga's Original Sentence Was 
Vacated, Mr. Moraga Was Re-sentenced to a 

7 
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Greater Amount of Time in Violation of His Rights 
to Due Process and Freedom from Cruel and 
Unusual Punishment under the Fifth and 
Fourteenth Amendments to the United States 
Constitution. 

H. 	Mr. Moraga's Sentencing as an Habitual Criminal 
Denied Him His Due Process Rights under the 
Fifth and Fourteenth Amendment to the United 
States Constitution. 

III. The Reasonable Doubt Instruction Given During 
the Trial Improperly Minimized the State's 
Burden of Proof. As a Result, Mr. Moraga's 
Conviction and Sentence Are Invalid under the 
Federal Constitutional Guarantees of Due Proms, 
and a Fair Trial under the Fifth, and Fourteenth 
Amendments to the Constitution. 

1V. 	Insufficient Factual Support Existed to Support a 
First Degree Murder Conviction in Violation of 
Mr. Moraga's Fifth, Sixth and Fourteenth 
Amendment Rights. 

V. 	Defense Counsel's Numerous Failures Prior to and 
During Trial Denied Mr. Matylinsky His Right to 
the Effective Assistance of Counsel in Violation of 
the Sixth and Fourteenth Amendments to the 
United States Constitution. 

A. Failure to investigate witnesses; 
B. Failure to prepare Mr. Moraga for testimony; and 
C. Failure to test blood and semen. 

4. Did you receive an evidentiary hearing on your petition, application or 
motion? No. 

5. Result: Returning to state court to present claims found to be 
unexhausted by the federal court. 

6. Date of Result: Order administratively closing case entered November 15, 
2005. 

7. If known, citations of any written opinion or date of orders entered pursuant 
to such result: November 15, 2005. 
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(c) 
	

As to any third or subsequent additional applications or motions, give the same 
information as above., list them on a separate sheet and attach. N/A 

(d) 
	

Did you appeal to the highest state or federal court having jurisdiction, the result or 
action taken on any petition, application or motion? Yes 
(I) 	First petition, application or motion? Notice of Appeal of Petition for Writ 

of Habeas Corpus (Case No 29321) 
Citation or date of decision: April 19, 1999 

(2) Second petition, application or motion? N/A 
(3) Third or subsequent petition, application or motion? N/A 

(e) 
	

If you did not appeal from the adverse action on any petition, application or motion, 
explain briefly why you did not. (You must relate specific facts in response to this 
question. Your response may be included on paper which is 8 1/2 by 11 inches 
attached to this petition. Your response may not exceed five handwritten or 
typewritten pages in length.) N/A 

17. Has any ground tieing raised in this petition been previously presented to this or any other 
court by way of petition for habeas corpus, motion, application or any other post-conviction 
proceeding? If so, identify: 

Which of the wounds is the same: Ground One 
The proceedings in which these grounds were raised: Petition for Writ of Habeas Corpus 
filed in the United States District Court. 
I am raising these grounds because: Appellate counsel failed to adequately raise this 
claim in terms of a constitutional violation and it has been found to be unexhausted by 
the federal court. 

18. lf any of the grounds listed in Nos. 23(a), (b), (c) and (d), or listed on any additional pages 
you have attached, were not previously presented in any other court, state or federal, list 
briefly what grounds were not so presented, and give your reasons for presenting them. (You 
must relate specific facts in response to this question. Your response may be included on 
paper which is 8 1/2 by 11 inches attached to this petition. Your response may not exceed five 
handwritten or typewritten pages in length. N/A 

19. Are you filing this petition more than 1 year following the filing of the judgment of 
conviction or the filing of a decision on direct appeal? If so, state briefly the reasons for the 
delay. (You must relate specific facts in response to this question. Your response may be 
included on paper which is 8 1/2 by 11 inches attached tot his petition. Your response may 
not exceed five handwritten or typewritten pages in length.) The federal court has found 
this ground to be unexhausted and has afforded me the opportunity to return to state 
court to exhaust this claim. 

9 

1138 



20. Do you have any petition or appeal now pending in any court, either state or federal, as to the 
judgment under attack'? Federal post-conviction proceeding has been administratively 
dosed pending exhaustion of claims asserted in this petition and return to the United 
States District Court. 
If yes, state what court and the case number. United States District Court for the District 
of Nevada, CV-N-03-0220-LRH(RAM) 

21. Give the name of each attorney who represented you in the proceeding resulting in your 
conviction and on direct appeal: 
At Preliminary Hearing, Trial and Direct Appeal: Roger R. Hillman 
On Direct Appeal Following Re-Sentencing: Mark B. Bailus 

22. Do you have any future sentences to serve after you complete the sentence imposed by the 
judgment under attack? No. 

State concisely every ground on which you claim that you are being held unlawfully. 
Summarize briefly the facts supporting each ground. If necessary, you may attach pages 
stating additional grounds and facts supporting same. 

GROUND ONE 

AFTER MR. MORAGA'S ORIGINAL SENTENCE WAS 
VACATED, MR. MORAGA WAS RE-SENTENCED TO A 
GREATER AMOUNT OF TIME TN VIOLATION OF HIS 
RIGHTS TO DUE PROCESS AND FREEDOM FROM CRUEL 
AND UNUSUAL PUNISHMENT UNDER THE FIFTH AND 
FOURTEENTH AMENDMENTS TO THE UNITED STATES 
CONSTITUTION. 

After his conviction, the trial court sentenced Mr. Moraga to one term of life without 

parole. Although Mn Moraga was convicted on four different counts, based on the prosecutor's 

recommendation, the judge imposed the habitual criminal enhancement and gave one overarching 

sentence. Following his conviction, Mr. Moraga appealed the conviction on the basis that he felt 

there was insufficient evidence to support the guilty verdict. He did not raise an issue with regard 

to the sentence stmcture. 

Nevertheless, in its order of remand, the Nevada Supreme Court held sua sponte that there 
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was a problem with his sentence. The court indicated that the district court did not have the 

authority to impose one sentence where there were multiple offenses. The case was remanded for 

a new sentencing. Despite numerous requests for a remand to the trial judge who actually heard the 

case, a new judge re-sentenced Mr, Moraga, Instead of one sentence of life without, Mr. Moraga 

received consecutive sentences of ten years, ten years, life with parole and life without parole. 

Mr. Moraga had a due process right under the Fifth and Fourteenth Amendments and a right 

under the to not be punished vindictively simply because he had challenged his conviction. This 

significantly harsher sentence was imposed solely to punish Mr. Moraga for exercising his right to 

an appeal. Mr. Moraga should not have received a more severe sentence because he appealed the 

judgment in his case. 

CONCLUSION  

WHEREFORE, petitioner prays that the court grant petitioner a hearing regarding the 

issues raised in this brief and grant relief to which he may be entitled in this proceeding. 

EXECUTED at ELY, Nevada on this  it HI  day of January, 2006. 

11 

Rox(y. Moraga 
Inmate No. 31584 
Ely State Prison 
RU. Box 1989 
Ely, NV 89301 
In Proper Person 

1140 



VERIFICATION 

Under penalty of perjury, the undersigned declares that he is the petitioner named in the 

foregoing petition and knows the contents thereof; that the pleading is true of his own 

knowledge, except as to those matters stated on information and belief, and as to such matters he 

believes them to be true. 

ROWD. MORAGA 

1.2 
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CERTIFICATE OF SERVICE BY MAIL 

I, ROY D. MORAGA, hereby certify pursuant to NR,CP. 5(b), that on this _V_Al day of 

January, 2006,1 mailed a true and correct copy of the foregoing PETITION FOR WRIT OF 

HABEAS CORPUS addressed to: 

E.K. McDaniel 
Ely State Prison 
P.O. Box 1989 
Ely, Nevada 89301 

Clark County District Attorney 
200 S. Third Street 
Las Vegas, Nevada 89155 

13 

1142 



IN THE SUPREME .COURT OF THE STATE.OF.NEyADA 
- 

.ROY D. MORAGA, 
. 	•". 
Appellant, ,  

	

. 	• 

• No.. 214$e 

cno-n4 
vs. 

• 

FILE') 
• AUG 27.199i 

dtkepmefita in 
.74 • By 

ORDER_OF REMAND  

This is an appeal from a judgment of conviction 

pursuant to a jury verdict of two counts Of burglary and two 

_counts of sexual assault in violation of NRS 200.364, 200.366 

and 205.060. 	The district court .adjudicated appellant' 

habitual criminal and sentenced him to a single term of life 

imprisonment in the Nevada State Prison without the possibility 

of parcae. 

Appellant's solo contention .  on appeal is that the 
evidence presented at trial WaS insufficient to support the 

'jury's finding of guilt. Our review of the record on appeal, 

however, reveals sufficient evidence to establish guilt beyond 

a reasonable doubt as determined by a rational trier of fact. 
See_Wilkine v. State, 96 Nay. 367, 609 P.2d 3D9 (1900). 

In particular, we note that the victim's daughter 

testified that on December 5, 1959, -she discovered that her. 
Watch, apartment key, and some .other items were missing. She 
had heard a noise the night before._ .The same day, appellant 

gave the daughter's watch to his ex-girlfriend as a present.: A 
key to the apartment was found among appellant's belongings. 
Although the victim had locked the door to the apartment, later 
that day the' victim saw appellant standing In har bedroom; r' 
hmlitoomp 	H. 46168r. 

	
4 

.- 
.THE STATE OF NEVADA,'- 

Respondent. 
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the apartment. 

appellant twice entered the apartment, once with intent to 
*colorant larceny, once with intent to commit the felony of sexual 

assault. 

. In addition; we note that the victim testified that 
when she.woke'up and Emit appellant-in- herrbedroom h1/way, she 
screamed out the bathroom window for help. Appellant grabbed. 
her mouth and threw her on the bed. Following a struggle, 
appellant inserted his penis into her vagina against her will. 
After she showered, he again threw her an the bed and inserted 
his penis into her.vagina against her will. Medical evidence. 
revealed the presence of semen and sperm in her vagina. The 
victim immediately called for help. Appellant bragged about, 
his -deeds to a worker at the apartment complex as he left. 
This evidence eupports the Conclusion that appellant twice 

“ subjected the victim to sexuel.penetration against her will. 

The jury could reasonably infer from the evidence 
presented that appellant committed two counts of burglary and 
two counts of sexual assault. It is for the jury to determine 
the weight and credibility to give conflicting testimony, and 
the jury's verdict will not be disturbed on appeal where, as 
here, substantial ao.;idence supports the verdict. See Bolden v. 
State, 97 Nev. 71, 624 P.2d 20 (1981). 

Finally, we note that appellant's sentence is 
erroneous. Appellant was convicted of four separate offenses 
(in addition to which he was adjudicated a habitual criminal), 
yet he received a single sentence. athough the district court 
has discretion to dismiss a count of habitual criminality, sea 
NRS.  207.010(4), the district court does not have discretion to 
impose but one sentence for multiple primary offenses. Cf-
Barrett V. State, 105 Nev. 361, 775 P.2d 1276 (19B9). Our 

This evidence supports the conclusion that 
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a corresponding 

sentence. Accordingly, we remmnd this case to the district' 

'court ,for resentencinii of appellant. 

- It is so ORDERED. ' 

defendant is convicted, there should be 

: 

C.J. 
Howbray 

3. 

Cc: Hon. Michael J. Wendell, District Judge 
Hon. Frankie Sue Del Papa, Attorney General 
Hon. Rex Bell, District Attorney 

. Morgan D. Harris, Public Defender 
Loretta Bowman, Clerk 

1145 



IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROI D. MORAGA, 

Appellant, 

vs. 

THE STATE OF NEVADA, 

Respondent. 

No. 22901 

FILED 
OCT 04 1195 

JANE1TE 101.131.4014 
CJ..Eni< suPnEue own,* 

OIPUT 

ORDER D7SMUSTNG APPEAL 

This is an appeal from a judgment of conviction, 

pursuant to a jury verdict, of two counts each of burglary and 

sexual assault. At appellant's sentencing hearing, the district 

court adjudicated him a habitual criminal and, as a result, 

sentenced him to a term of life in the Nevada State Prison without 

the possibility of parole. The habitual criminal adjudication was 

based on three prior felony conVictions: (1) a 1977 conviction for 

aggravated assault in Arizona; (2) a 1983 conviction for attempted 

aggravated assault in Arizona; and (3) a 1988 conviction for third 

degree burglary in Arizona. 

Appellant points out that two of the prior convictions 

list the name ',Roy Daniels Moraga" and that the other lists the 

name "Roy Daniel Koraga" and asserts that the state presented 

convictions that may not apply to him. Appellant, however, failed 

to object to these prior convictions on the basis of identity. 

"[A]n unexcused failure to object in the trial court to the 

State's failure to make an affirmative showing of the validity of 

the prior convictions relied upon to enhance a penalty under MRS 

207.010 preclude[s] the raising of this objection for the first 

time on appeal." Haymon v. State, 94 Nev. 370, 372, 580 P.2d 943, 

944 (1978)(citing Thomas v. state, 93 Nev. 565, 571 P.2d 113 

(1977)). 

Moreover, we conclude that the state adequately proved 

that appellant received the three prior convictions. file.  MRS 

1146 



207.010; Jackson v. State, 97 Nev. 179, 625 P.2d 1165 (1981). 

The prior convictions presented by the state do not, on their 

face, "raise a presumption of constitutional infirmity," and the 

district court was entitled to use these convictions for sentence 

enhancement purposes. McAnulty v. State, 108 Nev. 179, 181, 826 

P.2d 567, 569 (1992). Accordingly, we 

ORDER this appeal dismissed. 

, C. J. 
Steffen 

cc: 'Hon. Jack Lehman, District Judge 
Hon. Frankie Sue Del Papa, Attorney Genera/ 
Hon. Stewart L. Bell, District Attorney 
Cherry, Bailus & Helesis 
Loretta Bowman, Clerk 
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911 	-vs- 

1011 ROY MORAGA, 
4938554 

I i II 
12 1 

13 

14 

7 1  THE STATE OF NEVADA, ) 
) 

Plaintiff, 	 ) 
) 
) 
) 
) 
) 
) 
) 

Defeadant(s). 

FINDINGS OF FACT, coNcLusioNs OF 

LAW AND ORDER 

DATE OF HEARING: 7/19/96 

TIME OF HEARING: 9:00 A.M. 

TIIIS CAUSEIming come an for hearing before the Honorable Jack Ullman, District Judge, 

on the 19th day ofJaly, 1996. the Petitioner not being present, represented by DAVID SCI HECK. M., 

Lite Respondent being represented by sTawART L. BELL, District Attorney. by and through VICKI 

J. MONROE, Deputy District Attorney, atul the Court having considered the matter, including briefs, 

transcripts, arguments of counsel, and documents on file herein, non' Own:fore, the Conn makes the 

following findings or fact and conclusions of Izity: 

Case No.. 	C92I74 
Dept. No. 	X 
Docket 

!0.17GINAL 
0 ltDR 
STIRWART L. BELL 
DISTRICT AITORNEY 
Nevada Bar ft000477 

311 200 S. Third Street 
Las Vegas. Nevada 89153 

411 (702) 45547f1 
Ationtey for Plaintiff 

SEP b 12 so 

I f' 
DisTiticrr Colin 

CLARK COUNTY, NEVADA 

f 

5 

 

 

6 

 

 

 
 

 

 

24 

Eirmactanutici 

1. 	Defendant was arrested lir the December 5 1989. sexual assault and rape of a woman 

in Iser home. Defendant plead not guilty and a jury trial was had wherein Defendant livm found guilty 

16 

28 
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of two counts of Durgiary and two counts of Sexual Assault, Thereafter on June 30, 1990, Defendant 

was sentenced to life in the Nevada State Prison without am passibility of parole after heing 

adjudicated a habitual criminal. Defendant's direct appeal to the Nevadil Supreme Court was denied 

4 on August 27, 1991. 1 lowever, the Court remanded Defendant's case to the District Court fer 

5 rescnteneing. The Supreme Court concluded that the District Court had erroneously imposed one 

Ii SelitCliCe for multiple offenses. 

7 	2. 	On Geuther 21, 1991, Defendant ms. resentenced in Department X of the Eighth 

8 Judicial District to ten years for each of the Burglary counts, to run COIISCCULIVC to 4:4101 other, and 

9 consecutive to a sentence of life imprisonment without the possibility of parole for Count 111 - Sexual 

LO Assault. Defendant was adjudicated a habitual criminal as to Count IV and sentenced to another 

11 consecutive lenn of life imprisonment without the passibility of parole. Defendant then appealed the 

12 second sentencing, specitically contesting the validity of the judgments or conviction used to 

13 adjudicate him a habitual criminal. The Nevada Supreme Court denied the Saille on Octohcr 4, 1995. 

14 	3. 	On December 5, 1989, between the hours of 1:30 a.m. and 530 a.nt iktiziabat 

15 entered the victim's residence located at 1000 Dumont. Apartment 221, Las Vegas, Once inside. 

lfi Defendant took a woman's Seiko watch and approximately $25 from a coffee table in the living roam. 

17 tat unknown amount of cash front the victim's bedroom dresser, and a key to the apartment which was 

IS laying on a table near the front door. Defendant then left the apanment. At approximately 7:30 a.m.. 

19 the victim returned to nnd the hems missing. Las Vegas Metropolitan Police were contacted and a 

20 ['Tort of the entry submitted. 

21 	4. 	Approximately noun unite saute day the victim (a 46 year.old female) was awakened 
71 by Defendant knocking at her front door. Alter informing Defendant that he had awakened her and 

2.3 asking him to iC;IYe, the victim returned to her room. Almost two hours later, the victim was 

24 awakened by a noise, only to find Defendant outside her bedroom on the stairs. Defendant gxabhed 

25 the victim and after a brier struggle, the victim was able to momentarily free herself. However, 

26 Defendam regained his hold and pushed the victim down the stairs. Thereafter Defendant raped the 

27 victim, instructed her to shower and raped her again. When Defendant exited the room. the victim 

2S contacted her daughter and requested her to contact the police. 
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5. 	Around 2:15 p.m., LAIMPD detained Defendant at in the 900 block of Sierra Vista and 

after a positive identification by the victim. he was arrested and transported to the Clark County 

3 Detention Center. 

4 
	 lE 

CONCLUSIONS OF LAW 

	

6. 	Defendant, for the first time in his cull:Lieral attack. challenges the length of time he 

7 was incarcerated before he was brunt:in before 3 magistrate. Specifically, after remaining silent on 

the issue in appealing front two judgments of conviction, Defendant now anuses that he was 

9 incarcerated some 210 hours before Ids initial arraignment, and that no probable cause determination 

10 was made. Defendant did not preserve this issue below or raise it in his direct appeal and as such, 

11 it has been waivcd. NRS 34.810(1) provides in part: 

The court shall dismiss a petition if the court 
determines that: 

13 	 . . . 
(b) The petitioner's conviction was the result of a trial 

14 	 and Iklie grounds for the petition could have been: 

15 	 (1) Presenlcd to the trial court; 

16 	 (2) Raised in a direct appeal or a prior 
petition for a writ ofhabeas corpus or 

17 	 post-cnnvietion relief; or 

(3) Raised in any other proceeding that 
the petitioner has taken to secure relief 

19 	 front his conviction and sentence, 
unless the court finds both cause for 

10 	 the failure to present the grounds and 
actual prejudice to the petitioner. 

NRS 34.3 l0(3) imposes the burtlan upon the defendant of proving specific facts that 

denitinkarale good cause for his failure to present such a claim in earlier proceedings and of sintWill3 

actual prejudice to the defendant. Accordingly. the waiver of claims doctrine mandates the dismissal 

Derendant's insinn] claim   v. 'Warden.  101 Nev. 6, 692 li.11 1282 (1985); apitku.±.„ 

State.  99 Nev. 1St. 659 1).2d 886 (L953). Defendant's Pctitiort is barren as to wny itiS allegaliOnS 

surrounding  prnilahle cause delerininaliOn were rim raised in either of his direct appeals. 

7. 	Delculaut took the iand at trial and offered a defense or "cuasem" to Me ch.:trues of 
2S 

-3- 

-) 1 

23 
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10 

11 

12 

13 

14 

15 

16 

17 

19 

21 

11 1 

24 

25 

27 

7 N 

; • 
Sexual Assault. An excerpt from his Weft(' 4esrimony is as follows: 

PROSECUTOR: 	Basically, Mr. Muraga, wiuu you are stiyitrg In 
us is you are really confirming everything 
everybody already testified to. You are ii131 
Naying that the sex that happened between you 
and Ms. Hawk was with her consent; is that 
right? 

DEFENDANT: 	That's right. (3 ROA 550), 

8. Any issues of identilication that DNA toting might hope to resnlve has 110.11 rendered 

moot by offering the defense of -consent' to the sexual assault. Moreover. Defendant tuts waived 

this issue by (I) not preserving it Mow and (2) hot raising the identification in his direct appeal 

pursuant to N RS 34.5111 

9. Nor %vas Defendant's COUnSel ineffective l'or not testing 1)NA evidence at the time of 

trial. In Psilp(r 	 SO2 P.24 278. 298 (Cal. 1991)).' a habeits petitioner claimed 

iheliective rupresentalion because his counsel failed to independently lest dried stains on 

impounded clothing. Counsel therein did not know that a time limit existed lir testing the 

material. such that the test results would be reliable: counsel admitted that be did not Icimi uf the 

Lime limit until one yenr aller the clothing was impounded. As such, the integrity urany 'lame 

testing was jeopardized. The Calilbrnia Supreme Court relitsed to find any prejudice inured to 

that defendant. Thu Court noted that more was required than speculation that timely testing, 

would have shown a Otvorable result: there MUM 1111We been a reasosirthic probability that such 

evidence would be produced. Kattrish,  at 298. No such reasonable probability can he itleuned 

from the record herein. 

ID. 	In his last appeal from the judgment of conviction entered on remand, Delendant 

specifically challenged the validity of his habifunl erlininal status. The Nevada Supremv coun 

siwcificallY denied his contentions and in a Order Dismissing Appeal, affirmed the District Court's 

conclusion dun Defendant was :1 habitual criminal and the State had met its burden beyond it 

reascmabb.- doubt. As such, that Order becomes the raw or the case and forecloses Deceit/lilt's 

successive attempt at relief tmt this issue. JiallStale,  91 Nev. 314. 535 17.2d 797 (1975). 

refs denied. Eauri.5.1) v. California,  502 U.S. 837, 112 S.Ct. 121 (1990). 

-4. 
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4 
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6 

7 

9 

10 

11 

14 

15 

16 

17 

19 

20 

, 

Deretnitiot duplicates his -complaints surrounding his adjudication as a habitual criminal, 'Eke Supreme 

Court confirmed  that adjudication aintl, therefore. the Supreme Courts ruling, issued on Defendant's 

direct appeal. became the law of this case and forecloses Defendant's ability to revive this claim. 

11, The United States Supreme Court has clearly established the appropriate test for 

determinitie whether a defendant received constitutionally defective counsel. A defendant's burden 

Ls two.fotd. First. a convicted defendant must show that his counsel's performance was objectively 

deficient midi that counsel was not functioning as the 'counsel envisioned by Sixth Amendment 

guarantees. Second, the defendant must show that ifte deficient performance prejudiced the defendant 

IL a way that effectively deprived hint of a fair trial. Stric):farK)  v. Washinelan.  466 U.S. 668, 687, 

104 S.Ci. 2052, 2064 6984 1)efetulant is unable to show any prejudice inured by his usertion that 

his 1031 counsel should have moved to suppress a key that was found as Mc result of a warrantless 

icarcb. Defendant cannot show that the outcome of his trial would have been different With ihe 

suppression of the house key. 

CO.k; CM'S to  

Based on the forgoing Findings of Fact and Conclusions of Law. Defendant's Petition for Writ 

oI Habeas Corpus (Post-Conviction) is DEINICD. 

Rfl ER 

THEREFORE. IT Is I IERimv ORDERED that 

be, trod it is, herebydada-a l  

DNEtiD this '17 	day of August. 1996... 

11 

11 

DtSTIICV JUDGE 
23 
241 sn:WART L.,13ELL. 

DISTRICT ATTORNEY 
Nevada Mr gfi00-1, 77 

11Y 
27 h VICKI J. MONROE 

Deputy District Atiorlicy 
2811 	Nevada Liar 1O03776 

) 

1152 

the Petition for Post-Conviction Relict - shall 



BY 
302 E. Carson 11600 
La& Vegas, NV 8 1,1101, Nevada 

• 
1:uicI•I FIT f}1 CoPY 

RECEIPT OF COPY of the above arid Rm.:goingFiititgs or Fact is hereby acknowledged ihis 
& day til*Atigast. 19 44. 

David M. Schietk 
Al TORNEY FOR DM' 1 ENDANT 
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ORDR 
sTEWART L. BELL 

211 DISTRICT ATTORNEY 
Nevada Bar 0000477 

311 200 S. Third Street 
Las Vaults, Nevada S9155 

4 (702) 85-4711 
Attorney for Plaintiff 

Ff 1 F:ri 
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DISTRICT COURT 

	

II 
	

CLARK COUNTY, NEVADA 

7 

#0938554 

n Defendat. 	II 

8 THE STATE OF NEVADA, 

	

9 	 Plaintiff', 

	

10 	-vs,• 

11 ROY D. NIORAGA, 

	

15 II 	ORDER.DENYING DEFENDANT'S PRO PER MOTION TO MODIFY 
OR IN Ti-IE ALTERNATIVE TO CORRECT ILLEGAL SENTENCE 

16 
DATE OF I-IU.ARING: 05/11/98 

	

17 	 TIME OF HEARING: 9:00 A.M. 

	

IS 	THIS MATTER. having come on for hearing before the above entitled Court on the 11th 

19 thy  of M ny, 1998, the Defendant not bein g  present, and not represented by counsel, the plaintiff 

20 being  represented by  STEWART L. BELL, District Attorney, through ROBERT 3. DASKAS, 

21 Deputy Districi Attorney, and the Court Win g  heard the arguments or counsel and good cause 

72 appearing t here ror, 

1 3 1/ 

24 if 

25 if 

26 if  

27 /1 

28 ! II 

CnseNn. 
Dept No. 
Docket 

C92 174 
VIII 
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7 

811 SIC WART L BELL 
DISTRICT ATTORNEY 

911 Nevada. Bar ki}(10477 

10 

.DA 
12 ll 	geputy District A 

evada Bar if1004963 
13 

14 

15 

16 

17 

18 

19 

20 

71 

1 7 

23 

25 

26 

27 

78 

PAW PL'fbC MOE t 11XWOR 17 fLISVUM 72_'013 I 	n 

4 

IT IS HEREBY ORDERED that the Defendant's Pro Per Motion to Modify or in the 
Alternative Correct Illegal Sullen; shall he, and it is denied. 

DATED this  a0  day of May, 1998. 

1."STRICT JUDGE 

4 

6 
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OROER DISMISSING APPEAL 

JANE71'E 	Bt0.01.1 
CLE qlk.."‘LIPIRE..-KAE CC 

IN THE SuRREME COURT OF THE STATE OF NEVADA 

ROY D. MORAGA, 

Appellant, 

vs. 

THE STATE OZ NEVADA, 

Respondent. 

No. 33099 

FILED 
MAR 02 1199 

This is a proper person appeal from an order of the 

district court denying appellant's motion to strike- Appellant 

filed a motion to correct an illegal sentence in the district 

court. The state filed an opposition, and the district court 

denied the motion. Appellant then filed a motion to strike the 

state's opposition. The district court denied the motion to 

strike, and this appeal followed. 

Our review of this appeal reveals a jurisdictional 

defect.. The right to appeal is statutory where no statute or 

court rule provides for an appeal, no right to appeal :exists. 

Castillo v. State, 106 Nev. 349, 	92 P.2d 1:23 (1990). 

statute or court rule provides for an appeal from an order 

denying a motion to strike. 	Accordingly, we conclude that we 

lack jurisdiction to consider this appeal, and we 

ORDER this appeal dismissed) 

J. 
Vaupin 

Agosti 

J. 
Becker 

cc: Hon. Lee A. Gates, District Judge 
Hon. Frankie Sue Del papa. Attorney General 
Hon. Stewart L. Bell, District Attorney 
Roy D. Moraga 
Shirley parraguirre, Clerk 

IWe have considered all proper person documents filed or 
received in this matter, and we conclude that the relief 
requested is not warranted. 

40,-•11 
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FILED 
APR 20 •999 

_ROY MORAGA, ' 

Appellant, 

IN.TRE SUPREME COURT OF THE STATE OF NEVADA 

-] 

No. Z9321 

VS. 

THE STATE OF NEVADA, 

Respondent. 
• 16 

ROY D. MORAGA, No. 32542 

'Appellant, 

Vs. 

TILE Si'ATE'OF NEVADA, 

Respondent. 

ORDER_DISMISS1NG'APPEALS  

. Docket NO. 29321 is.an appeal from a .district court 

. 	. 
order denying appellant's post-conviction petition fora writ of 

habeas corpus. Docket No. 32542 is.a proper person appeal from 

a district court order denying appellant's motion to.modity or 

correct an illegal sentence. We elect to consolidate these 

appeals for disposition. NRAP 3(b). 

On July 7, 1990, the district court convicted 

appellant, pursuant to a jury verdict, of two counts of burglary 

and two counts of sexual assault. The court sentenced appellant 

to life without the possibility of parole. On direct appeal, 

thiK.  court upheld appellant's conviction but remanded to the 

'district court for resentencing on the ground that the district 

court had failed to sentence appellant for each of the four 

primary offense5. 1  Moraga v. state, Docket No. 21488 (Order of 

Remand. August 27, 1991), 

• — 
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.4 .  

a consecutive term of life with the possibility of parole for 

one of the counts of sexual assault. The court also adjudicated 

appellant as a habitual criminal, sentenCing him to a 
• 

• - 
consecutive term of life. without the possibility,of parole for 

the second count of sexual assault. 	This court dismissed 

appellant's appeal from the amended judgment of conviction. 2  

Moraga v. State, Docket No. 22901 larder Dismissing Appeal, 

October 4, 1995). 

.0n February 20, 1996, appellant filed a proper person 

post-conviction petition for a writ of habeas corpus in the 

distxict court. Appellant subsequently obtained counsel to 

represent him, . and counsel filed supplemental documents in 

Support Of appellant's petition. ' The state opposed appellant's 

petition, . and the district court denied the petition . . 

Appellant's .  subsequent appeal is docketed in this court aS 

Docket No. 29321. 

On April 30, 1998, appellant filed a proper person 

motion to modify or correct an illegal sentence in the district 

court. .The state opposed appellant's motion. 	The district 

court summarily denied the motion. 	Appellant's subsequent 

appeal is docketed in this court as Docket No. 32542. 

Appellant's habeas Corpus Petition 

Appellant claims that the district court should have 

held an evidentiary hearing an several claims that he presented 

in his habeas corpus petition. See Hargrove v. State, 100 Nev. 

498, 686 P.2d 222 f1024) (stating that a defendant pursuing 

post-conviction relief is entitled to an evidentiary hearing if 

he or she alleges a claim supported by sufficient factual 

allegations that, if true, would entitle the defendant to 

I. I 
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First, appellant claims that he was not taken before a 

magistrate for a timely probable cause determination after his 

arrest.. 'See NRS 171.178; Powell v. State,. 113 Nev. 41, 930 P12d 1  

1123 (1997), We conclude that the district court' properly 

rejected appellant's claim because appellant failed to allege 

sufficient facts to support a showing of prejudice or cause for 

his failure to previously raise this claim. See NRS 

34.810(1)(b), (3); see also Strickland v. Washington, 466 U.S. 

668 (19841; Powell,  113 Nev. 41, 930 P.2d 1123; Huebner v. 

State, 103 Nev. 29, 731 P.2d 1330 (1987). 

Next, 	appellant claims that his counsel was 

ineZfective.for failing to object to certified copies of prior 

convictions that were introduced .  by the state in seeking 

appellant's adjudication as a habitual criminal. 'In his 

petition, appellant explained that inconsistencies in these' 

documents revealed that the prior convictions: did not all 

pertain to the same individual. 

We agree with the state that this claim is effectively 

precluded by the doctrine of the law of the case: See Hall v. 

State, 91 Nev. 314, 535 P.2d 797 (1975). On appeal from the 

amended judgment of conviction, appellant pointed out that two 

of the prior convictions named "Roy Daniels Moraga" and the 

third listed "Roy Daniel Moraga." Appellant claimed that all of 

the prior convictions might not apply to him. This court noted 

that appellant's counsel had failed to make an appropriate 

objection, but this court further concluded: 	"[T]he state 

adequately proved that appellant received the three prior 

convictions. The prior convictions presented by the state do 

not, on their face, 'raise a presumption of constitutional 

infirmity,' and the district court was entitled to use these 

1159 



• es, 
evidence of the victim's apartment key, which was seized from 

appellant. Appellant failed to support this claim with 

sufficient. factual allegations that demonstrate that police 

obtained the key as a result .of• an illegal search or seizure. 

See Hargrove v. State, 100 Nev, 498, 686 P.2d 222 (1904). 

Additionally, appellant's counsel in the district court and on 

appeal has failed to articulate any valid basis for suppression 

of the evidence. Finally, even assuming that counsel would have 

been succesaful in a .  motion to suppress the key, we do not 

perceive any prejudkce to appellant in light of the persuasive 

evidence of his guilt. See Strickland v. Washington, 466 U.S. 

668 11984). Accordingly, appellant was not entitled to an 

evidentiary .  hearing'.on . thii claim ,nor is he entitled to relief 

as a matter of law, which he also.requests.• 

Appellant 	claim S that his counsel did not 

interview witnesses to. prepare for trial. Appellant claims that 

if counsel had done so, he would have uncovered evidence to show 

that appellant had been seen "making out" with the victim when 

they first met, and that appellant was incapable of sexual 

intercourse while intoxicated. ,Appellant failed, however, to 

name the witnesses who would have, allegedly supported these 

allegations. Thus, we conclude that appellant failed to support 

his claim with sufficient supporting factual allegations to 

warrant an evidentiary hearing. See Hargrove v. State, 100 Nev. 

498, 6G6 P.2d 222 (1984).-  

Next, appellant claims that his counsel did not 

properly prepare him for questioning at the trial. Appellant 

complains that he "did not understand sex to necessarily include 

penile penetration and therefore he answered questions 

inappropriately" and that he "did not understand when questioned 

1160 



the meaning of "sex" and that he admitted to having consensual 

sexual intercourse with the victim. 

Appellant next claims that his counsel failed to 

request testing of blood and semen samples to ascertain whether 

appellant had sexual intercourse with the victim. We perceive 

no prejudice to appellant, even assuming that counsel acted 

unreasonably in failing to obtain testing of the samples. See 

Strickland v. Washington, 466 U.S. 668 (19841. 

finally, appellant claims that the reasonable doubt 

instruction in this case, which was based on the former version 

MRS 175.211, was constitutionally deficient. See 1967 Hiv. 

Stat., ch. 523, 5  194, at 1427-28. .Appellant acknowledges that 

he failed to raise this claim below. "Nevertheless, appellant 

claims that the error iu of constitutiona/ magnitude, and he 

requests this court to consider it. We decline to consider 

appellant's claim because of his failure to raise it below and 

the absence of plain constitutional error. See Ramirez v. 

Hatcher, 136 F.3d 1209 19th Cir. 19981, cert. denied, 119 S.Ct. 
w• 

415 11999); Davis v. State, 107 Nev. 600, 606, 817 P.2d 1169, 

1173 11991). 

Appellant's moton to correct or Modify an illeqal Sentence  

The district court has authority to grant a motion to 

correct an illegal sentence or a motion to modify a sentence 

only if the sentencing court misapprehended a material fact 

about the defendant's criminal record that worked to the 

defendant's extreme detriment Or if the defendant's sentence is 

facially illegal. See Edwards v. State, 112 Nev. 704, 707-08, 

918 P.2d 321, 323-24 11996). A sentence is facially illegal if 

the sentence exceeds the statutory maximum or it the sentencing 

1 
	

court otherwise lacked jurisdiction to impose the sentence. Id. 	 
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was aware that it had discretion not to adjudicate appellant as 

a habitual criminal after the state produced proof of 

appellant's prior convictions. 

We conclude' that the district court did not err in 

denying appellant's motion because his claim fell outside the 

very narrow scope of issues cognizable in a motion to correct an 

illegal sentence or a motion to modify a sentence. There is 

nothing in the record to suggest that the sentencing court 

relied on misinformation about appellant's criminal record or 

that the court lacked jurisdiction to impose the sentences in 

the instant case. As noted above, the state produced proper 

proof of appellant's prior .  convictions before the court 

adjudicated 'appellant as a habitual criminal. Further, 

appellant's sentences . were within statutory limits. 

conclusion  

Having reviewed the records on appeal and for the 

reasons set forth above, we conclude that appellant is not 

entitled to relief in these matters. Accordingly, we 

ORDER these appeals dismissed. 3  

14.4)214:104044704:A...  	 4 	J. 
maupin 

(721  
Agostg 

cc: Hon. Jack Lehman, District Judge 
Hon. Lee A. Gates, District Judge 
Attorney General 
Clark County District Attorney - 
State Public Defender 
Roy D. Uoraga 
Clark County Clerk 
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27 
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ORDR 
DAVID ROGER 

2 Clark County District Attorney 
Nevada Bar #002781 

3  ERIC JORGENSON 
Chief Deputy District Attorney 

4 Nevada Bar #001802 
200 South Third Street 

5 Las Vegas, NV 89155-2211 
(702) 455-4711 

6 Attorney for Plaintiff 
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FILETtco  
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0LEWRic 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

ROY D. h4ARAGA, 
#938554 

Case No. 	C92174 
Dept No. 	VIII 

Defendant. 

ORDER DENYING DEFENDANT'S MOTION FOR RELEASE OF DNA EVIDENCE 
UNDER NEVADA OPEN RECORDS ACT 

DATE OF HEARING: 1/5104 
TIME OF HEARING: 9:00 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 

5th day of January, 2004, the Defendant not being present, represented by CHRISTINA 

HINDS, Esq., the Plaintiff being represented by DAVID ROGER, District Attorney, through 

ERIC JORGENSON, Chief Deputy District Attorney, and the Court having heard the 

arguments of counsel and good cause appearing therefor, 

Li/ 

P : PDOCSAD R DWG RD11.90 75,401 2100 I Ac 
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uty District Attorney 
Bar 11001802 

• 
IT IS F1ER_EBY ORDERED that the Defendant's Motion for Release of DNA 

2 	Evidence Under Nevada Open Records Act, shall be, and it is denied. 

3 	DATED this  7  day of January, 2004. 

4 

5 

6 

7 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 

DISTM O'DGE 

:k wP C31011-D MFOR D RWO nsonmi.doc 
2 
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3 

4 

ROY D. MORAGA, 

Petitioner, 

vs. 

E.K. MCDANIEL, 
Respondent, 

S 

9 

10 

11 

ppow 	
E: 

2 

DISTRICT COURT 	ZU04 JAI! 12 A 11:38 

CLARK COUNTY, NEVADA 

C!..EFIK 

Case No: C92174 
Dept N. 8 

ORDER FOR PETITION FOR 
WRIT OF HABEAS CORPUS 

Petitioner filed a petition for writ of habeas corpus (Post-Conviction Relief) on 
12 

January I 0, 2006. The Court has reviewed the petition and has determined that a response would assist 

the Court in determining whether Petitioner is illegally imprisoned and restrained of histher I iberi y, and 
14 

good cause appearing  therefore, 
15 	

IT IS HEREBY ORDERED that Respnrident shall, within 45 days after the date of this Order, 
1 0 

answer or otherwise respond to the petition and file a return in accordance with the provisions of N RS 

34.360 to 34,830, inclusive. 
18 	

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court's 

2D 
Calendar on the  pI  day of  re1 r 	200. 	, at the hour of 

21 

22 

  

o'clook a.mlfor further proceedings. 
73 

t. 

 

.594-ara.a. 

District Court Judge 

Th 
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6 

COPPS 
1 DAVID ROGER 

Clark County District Attorney 
Nevada Bar #002781 
TALEEN R. PANDL1KHT 

3 Chief Deputy District Attorney 
Nevada Bar #005734 

4 200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 

5 	(702) 671-2500 
Attorney for Plaintiff 

FILED 
Iv; 19 2 al Pt; '06 
t.. 

	

7 
	

DISTRICT COURT 

	

8 
	

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 	 CASE NO: C92174 

11 
	

-VS- 

12 ROY D. MORAGA, 
#0938554 

	

13 	
Defendant. 

14 

	

15 	
STATE'S OPPOSITION TO MOTION FOR APPOINTMENT OF COUNSEL 

DATE OF HEARING: 01/23/06 

	

16 	 TIME OF HEARING: 9:00 AM 

	

17 	COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

18 TALEEN R. PANDUKHT, Chief Deputy District Attorney, and hereby submits the attached 

	

19 	Points and Authorities in Opposition to Defendant's Motion for Appointment of Counsel. 

	

20 	This opposition is made and based upon all the papers and pleadings on file herein, 

21 	the attached points and authorities in support hereof, and oral argument at the time of 

22 hearing, if deemed necessary by this Honorable Court. 

	

23 	1/ 

	

24 	1/ 

	

25 	// 

	

26 	// 

27 

28 

9 

10 

DEPT NO: VIII 

XWPDOC S P FWCP P N90700722 DO 2.drve 

k

1/ 

ECEIVED 

N 19 7006 
'TV CLERK 
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1 	 POINTS AND AUTHORITIES  

	

2 	 STATEMENT OF THE CASE 

	

3 	On December 5, 1989, Defendant, Roy Moraga, was arrested for the sexual assault 

4 and rape of a woman in her home. Defendant pled not guilty and a jury trial was had 

5 wherein Defendant was found guilty of two (2) Counts of Burglary and two (2) Counts of 

	

6 	Sexual Assault. On June 30, 1990, Defendant was sentenced to life without the possibility of 

	

7 	parole after being adjudicated a habitual criminal. Defendant's direct appeal was denied on 

	

8 	August 7, 1991. However, the Court remanded Defendant's case to the District Court for re- 

	

9 	sentencing. The Supreme Court concluded that the District Court had erroneously imposed 

	

10 	one sentence for multiple offenses 

	

11 	On October 21, 1991, Defendant was re-sentenced to ten years for each of the 

	

12 	Burglary counts (Counts I-II), to run consecutive to each other. Defendant also received a 

	

13 	consecutive term of life imprisonment with the possibility of parole after five years for 

	

14 	Count 111 — Sexual Assault. Defendant was adjudicated a habitual criminal as to Count TV 

	

15 	(Sexual Assault) and sentenced to a consecutive term of life imprisonment without the 

16 possibility of parole. An Amended Judgment of Conviction was filed on November 13, 

	

17 	1991. Defendant appealed the second sentencing. The Nevada Supreme Court denied the 

	

18 	same on October 4, 1995. 

	

19 	On February 20, 1996, Defendant filed a post-conviction petition for a writ of habeas 

	

20 	corpus. On September 6, 1996, the District Court denied Defendant's petition. On April 30, 

	

21 	1998, Defendant filed a motion to correct an illegal sentence. On May 20, 1998, the District 

	

22 	Court denied Defendant's motion, and Defendant appealed the denial of both the petition and 

	

23 	the motion. On April 20, 1999, the Nevada Supreme Court denied Defendant's appeals. 

	

24 	On December 16, 2003, Defendant filed a motion in District Court for the release of 

	

25 	DNA evidence. On January 7, 2004, the District Court denied the motion and Defendant 

	

26 	appealed. The Nevada Supreme Court treated the motion as a successive writ of petition for 

	

27 	habeas corpus. On September 20, 2004, the Nevada Supreme Court denied Defendant's 

28 appeal. The Supreme Court found that Defendant's motion was procedurally barred and 

2 
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• • 
Defendant failed to demonstrate good cause and prejudice. 

On January 12, 2006, Defendant filed another petition for writ of habeas corpus. On 

January 10, 2006, Defendant filed the instant Motion for Appointment of Counsel. The State 

responds as follows. 

ARGUMENT 

I. 
DEFENDANT IS NOT ENTITLED TO 
APPOINTMENT OF AN ATTORNEY 

In Coleman v. Thompson,  501 U.S. 722 (1991), the United States Supreme Court 

ruled that the Sixth Amendment provides no right to counsel in post-conviction proceedings. 

In Mc!Cape v. Warden,  112 Nev. 159, 912 P.2d 255 (1996), the Nevada Supreme Court 

similarly observed that "[t]he Nevada Constitution...does not guarantee a right to counsel in 

post-conviction proceedings, as we interpret the Nevada Constitution's right to counsel 

provision as being coextensive with the Sixth Amendment to the United States 

Constitution." 

NRS 34.750 provides, in pertinent part: 
"[a] petition may allege that the Defendant is unable to 

pay the costs of the proceedings or employ counsel. If the court 
is satisfied that the allegation of indigene)/ is true and the petition 
is not dismissed summarily,  the court may appoint counsel at the 
time the court orders the tiling of an answer and a return. In 
making its determination, the court may consider whether: 

(a) The issues are difficult; 
(b) The Defendant is unable to comprehend the 
proceedings; or 
(c) Counsel is necessary to proceed with 
discovery." 

(emphasis added). Under NRS 34.750, it is clear that the court has discretion in determining 

whether to appoint counsel. McKague  specifically held that with the exception of NRS 

34.820(1)(a) [entitling appointed counsel when petition is under a sentence of death], one 

does not have "[a]ny constitutional or statutory right to counsel at a11" in post-conviction 

proceedings. Id. at 164. The Nevada Supreme Court has observed that a Defendant "must 

show that the requested review is not frivolous before he may have an attorney appointed." 

Peterson v. Warden, Nevada State Prison,  87 Nev. 134, 483 P.2d 204 (1971) (citing former 

3 	 :.,WPD0CSIOPPWOPK907190722002.cloe 
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DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY 
ALEEN R. PANDLICHT 

Chief Deputy District Attorney 
Nevada Bar #005734 
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• • 
statute I\TRS 177.345(2)). 

Defendant fails to meet the threshold showing that his third successive Petition for 

Writ of 1 labeas Corpus will not be dismissed summarily as it is procedurally barred. 

Defendant also has not demonstrated that his contentions have any merit from which he 

would benefit by having the assistance of an attorney. The presence of an attorney will not 

advance Defendant's successive frivolous attempts to seek meritless relief. Defendant is not 

entitled to the appointment of counsel. The Court should exercise its discretion to deny 

Defendant's motion. 

CONCLUSION 

For all the foregoing reasons, Defendant's Motion for Appointment of Counsel should 

be denied. 

DATED this  / //310 (eday of January, 2006. 

Respectfully submitted, 

CERTIFICATE OF MAILING  

I hereby certify that service of the above and foregoing was made this 18th day of 

January, 2006, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 
ROY MORAGA, #31584 
ELY STATE PRISON 
RU. BOX 1989 
ELY, NEVADA 89301 

BY  M. Warner  
Secretary for the District Attorney -Mg-6.e 

28 rnrnwiSVU 
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1,Tib. JO 21 	2,  13 

I ORDR 
DAVID ROGER 

2 	Clark County District Attorney 
Nevada Bar #002781 

3  TALEEN R. PANDUKHT 
Deputy District Attorney 

4 Nevada Bar #005734 
200 Lewis Avenue 

5 Las Vegas, NV 89155-2212 
(702) 671-2500 

6 Attorney for Plaintiff 

7 

8 

9 

10 THE STATE OF NEVADA, 

11 
	

Plaintiff, 

12 

13 ROY D. MORAGA, 
#0938554 

14 

15 

16 

17 

18 

19 

20 

21 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

) 

) 

Case No. 	C92174 
Dept No. 	VIII 

ORDER GRANTING DEFENDANT'S PRO PER MOTION FOR 

LEAVE TO PROCEED IN FORMA PALTPERIS AND ORDER 

DENYING DEFENDANT'S PRO PER MOTION FOR 

APPOINTMENT OF COUNSEL 

DATE OF HEARING: 1/23/06 
22 TIME OF HEARING: 9:00 A.M. 

23 	THIS MATTER having come on for hearing before the above entitled Court on the 

24 23rd day of January, 2006, the Defendant not being present, In Proper Person, the Plaintiff 

25 being represented by DAVID ROGER, District Attorney, through TRACEY S. BRIERLY, 

26 d3eputy District Attorney, and the Court having heard the arguments of counsel and good 

!i use appearing therefor, ca  

N.PDOCSI,011 DR is FOR D R1,907.90722002.(10C 

S1 E 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

• 
1 	IT IS HEREBY ORDERED that the Defendant's Pro Per Motion for Leave to 

2 	Proceed in Forma Pauperis, shall be, and it is GRANTED. 

3 	IT IS HEREBY ORDERED that the Defendant's Pro Per Motion for Appointment 

4 	of Counsel, shall be, and it is DENIED. 

5 	DATED this  2  7  day  of January, 2006. 

6 

' DIST d-I) JUDGE 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 

JalitiA- Pod(dAiius--- 
TALEEN R.  PANDUICHT 
Deputy  District Attorney 
Nevada Bar 4005734 
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OPP S 
DAVID ROGER 

2 Nevada Bar #002781 
Clark County District Attorney 

Deputy Name 
3 	Deputy District Attorney 

Nevada Bar #00Deputy Bar 
4 200 Lewis Avenue 

Las Vegas, Nevada 89155-2212 
5 	(702) 671-2500 

Attorney for Plaintiff 
6 

• 	ELECTRONICALLY FILED 

E-F1LE,  LITE 
	

02/27/2006 01:46:02 PM 

ORIC-WAL 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 	 CASE NO: C92174 

-VS- 
	 DEPT NO: VIII 

ROY D. MORAGA, 
#0938554 

Defendant. 

STATE'S OPPOSITION TO DEFENDANTS MOTION FOR TRANSPORT 

DATE OF I-TEARING: 03/22/06 
TIME OF HEARING: 9:00 AM 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

TALEEN R. PAN DUKHT, Chief Deputy District Attorney, and hereby submits the attached 

Points and Authorities in Opposition to Defendant's Motion for Transport. 

This opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 

// 

// 
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POINTS AND AUTHORITIES  

2 	 STATEMENT OF THE CASE  

3 	On December 5, 1989, Defendant, Roy Moraga, was arrested for the sexual assault 

4 and rape of a woman in her home. Defendant pled not guilty and a jury trial was had 

5 wherein Defendant was found guilty of two (2) Counts of Burglary and two (2) Counts of 

6 	Sexual Assault. On June 30, 1990, Defendant was sentenced to life without the possibility of 

7 	parole after being adjudicated a habitual criminal. Defendant's direct appeal was denied on 

8 	August 27, 1991. However, the Court remanded Defendant's case to the District Court for 

9 	resentencing. The Supreme Court concluded that the district court had erroneously imposed 

10 	one sentence for multiple offenses. Remittitur was issued on September 17, 1991. 

11 	On. October 21, 1991, Defendant was resentenced to ten years for each of the 

12 	Burglary counts (Counts 	to run consecutive to each other. Defendant also received a 

13 	consecutive term of life imprisonment with the possibility of parole after five years for 

14 	Count III— Sexual Assault. Defendant was adjudicated a habitual criminal as to Count IV 

15 	(Sexual Assault) and sentenced to a consecutive term of life imprisonment without the 

16 possibility of parole. An Amended Judgment of Conviction was filed on November 13, 

17 	1991. Defendant appealed the second sentencing. The Nevada Supreme Court denied the 

18 	same on October 4, 1995. Rernittitur issued on October 24, 1995. 

19 	On February 20, 1996, Defendant filed a pest-conviction petition for a writ of habeas 

20 	corpus. On September 6, 1996, the district court denied Defendant's petition. On April 30, 

21 	1998, Defendant filed a motion to correct an illegal sentence. On May 20, 1998, the district 

22 	court denied Defendant's motion, and Defendant appealed the denial of both the petition and 

23 	the motion. On April 20, 1999, the Nevada Supreme Court denied Defendant's appeals. 

24 	On December 16, 2003, Defendant filed a motion in district court for the release of 

25 	DNA evidence. On January 7, 2004, the district court denied the motion and Defendant 

26 	appealed. The Nevada Supreme Court treated the motion as a successive writ of petition for 

27 	habeas corpus. On September 15., 2004, the Nevada Supreme Court denied Defendant's 

28 	appeal. The Supreme Court found that Defendant's motion was procedurally barred and 

C:Wagarn estiNeev in.Con0Ducu went OninveltrOtErn04179-131746.1:10C: 
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Defendant failed to demonstrate good cause and prejudice. On November 15, 2005, 

2 	Defendant's federal Petition for Writ of Habeas Corpus was denied and remanded for failure 

3 	to exhaust his claims in state court. 

4 	On January 10, 2006, Defendant filed a Petition for Writ of Habeas Corpus. On 

5 	February 22, 2006, Defendant filed the instant motion. The State responds as follows. 

6 	 ARGUMENT 

DEFENDANT HAS NOT ESTABLISHED SUFFICIENT GROUNDS 
TO JUSTIFY AN ORDER TO PRODUCE THE PRISONER. 

A defendant must he present at those hearings in which the Court deems it necessary 

to expand the record. See Gebers v. State,  118 Nev. 500 (2002). In the instant matter, 

Defendant has not shown, nor is there is any need, for the court to receive evidence or take 

testimony from any party before ruling on Defendant's petition. In addition, there is no need 

for Defendant to testify and present evidence, because all of Defendant's factual and legal 

allegations arc contained in the petition he filed on January 10, 2006. Therefore, there is no 

justification for an order to produce Defendant for the hearing scheduled for March 29, 2006. 

CONCLUSION  

For all the foregoing reasons, Defendant's Motion for Transport should be DENIED. 

DATED this  27th day of February, 2006. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY  isiiTALEEN R. PANDUKI-IT 
TALEEN R. PANDUKHT 
Chief Deputy District Attorney 
Nevada Bar #005734 
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CERTIFICATE OF MAILING  

2 	1 hereby ocrtify that service of the above and foregoing was made this 27th day of 

3 	Fehniary, 2006, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

4 	 ROY D. MORAGA, #3I584 
NSP 

5 	 P.O. BOX 607 

6 
	 CARSON CITY, NEVADA 89702 
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• 
RSPN 
DAVID ROGER 
Clark County District Attorney 

2 Nevada Bar 4002781 
TALEEN R. PANDUKLIT 

3 Chief Deputy District Attorney 
Nevada Bar 4005734 

4 240 Lewis Avenue 
Las Vegas, Nevada 89155-2212 

5 	(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 	 CASE NO: C92174 

—11S— 
	 DEPT NO: VIII 

ROY D. MORAGA, 
#0938554 

Defendant. 

STATE'S RESPONSE AND MOTION TO DISMISS PETITION FOR WRIT 
OF HABEAS CORPUS (POST-CONVICTION) 

DATE OF HEARING: 03/29/06 
TIME OF HEARING: 9:00 AM 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

TALEEN R. PANDUKHT, Chief Deputy District Attorney, and hereby submits the attached 

Points and Authorities in Response to Defendant's Petition for Writ of Habeas Corpus (Post-

Conviction) and in Support of the State's Motion to Dismiss. 

This response and motion to dismiss is made and based upon all the papers and 

pleadings on file herein, thc attached points and authorities in support hereof, and oral 

argument at the time of hearing, if deemed necessary by this Honorable Court. 

1/ 
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1 	 POINTS AND AUTHORITIES  

	

2 	 STATEMENT OF THE CASE  

	

3 	On December 5, 1989, Defendant, Roy Moraga, was arrested for the sexual assault 

	

4 	and rape of a woman in her home. Defendant pled not guilty and a jury trial was had 

	

5 	wherein Defendant was found guilty of two (2) Counts of Burglary and two (2) Counts of 

	

6 	Sexual Assault_ On June 30, 1990, Defendant was sentenced to life without the possibility of 

	

7 	parole after being adjudicated a habitual criminal. Defendant's direct appeal was denied on 

	

8 	August 27, 1991, However, the Court remanded Defendant's case to the District Court for 

	

9 	resentencing. The Supreme Court concluded that the district court had erroneously imposed 

	

10 	one sentence for multiple offenses. Remittitur was issued on September 17, 1991. 

	

11 	On October 21, 1991, Defendant was resentenced to ten years for each of the 

	

12 	Burglary counts (Counts i-ll), to run consecutive to each other. Defendant also received a 

	

13 	consecutive term of life imprisonment with the possibility of parole after five years for 

	

14 	Count IH — Sexual Assault. Defendant was adjudicated a habitual criminal as to Count IV 

	

15 	(Sexual Assault) and sentenced to a consecutive term of life imprisonment without the 

16 possibility of parole. An Amended Judgment of Conviction was filed on November 13, 

	

17 	1991. Defendant appealed the second sentencing. The Nevada Supreme Court denied the 

	

18 	same on October 4, 1995. Remittitur issued on October 24, 1995. 

	

19 	On February 20, 1996, Defendant filed a post-conviction petition for a writ of habeas 

	

20 	corpus_ On September 6, 1996, the district court denied Defendant's petition. On April 30, 

	

21 	1998, Defendant filed. a motion to correct an illegal sentence_ On May 20, 1998, the district 

	

22 	court denied Defendant's motion, and Defendant appealed the denial of 'both the petition and 

	

23 	the motion. On April 20, 1999, the Nevada Supreme Court denied Defendant's appeals. 

	

24 	On December 16, 2003, Defendant filed a motion in district court for the release of 

	

25 	DNA evidence_ On January 7, 2004, the district court denied the motion and Defendant 

	

26 	appealed. The Nevada Supreme Court treated the motion as a successive writ of petition for 

	

27 	habeas corpus_ On September 15, 2004 the Nevada Supreme Court denied Defendant's 

	

28 	appeal. The Supreme Court found that Defendant's motion was procedurally barred and 

(:' Pagram Files'iNeevia.Conf,Document Convert cr StInne 84193 - I 31760. DOC 
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Defendant failed to demonstrate good cause and prejudice. On November 13, 2005, 

Defendant's federal Petition for Writ of Habeas Corpus was denied and remanded for failure 

to exhaust his claims in state court. 

On January 10, 2006, Defendant filed the instant Petition for Writ of Habeas Corpus. 

The State responds as follows, 

ARGUMENT  

DEFENDANT'S PETITION IS TIME-BARRED 

NRS 34.726 provides: 

	

(1) 	Unless there is good cause shown for delay, a petition that 
challenges the validity of a judgment or sentence must be filed within 1 year of 
the entry of the judgment of conviction Or, if an appeal has been taken from the 
judgment, within 1 year after the Supreme Court issues its remittitur. For the 
purposes of this subsection, good cause for delay exists if the petitioner 
demonstrates to the satisfaction of the court: 

	

zi.;) 	That the delay is not the fault of the petitioner; and 

	

) 	That dismissal of the petition as untimely will unduly prejudice 
the petitioner. 

Defendant's Amended Judgment of Conviction was filed November 13, 1991, The 

Nevada Supreme Court issued its remittitur from Defendant's direct appeal of the Amended 

Judgment on October 24, 1995. The instant Petition was filed on January 10, 2006. Thus, 

pursuant to NRS 34.726(1), Defendant's Petition was untimely tiled. See Downing v. State, 

Docket No. 42905 (Order of Affirmance. August 23, 2004), where the Nevada Supreme 

Court found Defendant's third Petition for Writ of Habeas Corpus similarly untimely 

("Appellant filed his petition more than six years after this court issued the remitfitur from 

his direct appeal."). Defendant provided no justification for the delay, and he fails to show 

that he will be prejudiced if this Petition is dismissed, flue to the fact that Defendant filed 

his Petition more than ten years after the Nevada Supreme Court's issuance of its remittitur 

from his direct appeal of his amended judgment of conviction and failed to show good cause 

for his failure to abide by the statute, his Petition must be dismissed. Pellegrini v. State, 117 

Nev. 860, 34 P.3d 519, 525 (2001). 

1 

2 

3 

4 

5 

6 

7 

8 

9 
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The Nevada Supreme Court has stated that to establish good cause, a defendant must 

2 	demonstrate that some impediment external to the defense prevented him from complying 

3 	with the procedural bar that has been violated. Lozarla v. State.  110 Nev. 349, 353, 871 P.2d 

4 	944, 946 (1994). The Court reaffirmed this holding in Crump v. Warden,  113 Nev. 293, 

5 	934 P.2d 247 (1997). The Court went on to say that once the State has raised procedural 

6 	grounds for dismissal, the burden then falls on the defendant "to show that good cause exists 

7 	for his failure to raise any grounds in an earlier petition and that he will suffer actual 

8 	prejudice if the grounds are not considered." Id. at 302, 934 P.2d at 253 (citation omitted). 

9 	The Court explained that in order to establish prejudice, the defendant must show "not 

10 	merely that the errors of trial created possibility of prejudice, but that they worked to his 

11 	actual and substantial disadvantage, in affecting the state proceedings with error of 

12 	constitutional dimensions." Id. (citing Hogan v. Warden,  109 Nev. 952, 960, 860 P.211 710, 

13 	716 (1993). 

14 	Defendant alleges no circumstances or justification for his non-compliance with the 

15 procedural bar which would amount to good cause. Defendant's sole allegation supporting 

16 	the timeliness of his Petition is the federal court's alleged affording of the opportunity to 

17 	exhaust claims presented in federal court. However, remand from federal court to exhaust 

18 	state remedies is not good cause to overcome state procedural bars. See Shumway v. Payne, 

19 	223 F.3d 982, 988-989 (9th Cir. 2000). Defendant also fails to establish actual prejudice. 

20 	Pursuant to NRS 34.726, Defendant's Petition should be dismissed. 

21 	 IL 

22 

23 

24 

25 

26 

27 

28 

DEFENDANT'S PETITION IS SUCCESSIVE AND DEFENDANT 
FAILS TO DEMONSTRATE GOOD CAUSE 

Defendant's instant Petition should be dismissed pursuant to NRS 34.810 as it is 

successive. Pertinent portions of NRS 34_810 state: 

2. A second or successive petition must he dismissed if the judge or 
justice determines that it fails to allege new or different grounds for relief and 
that the prior determination was on the merits or, if new and differeut grounds 
are alleged, the judge or justice finds that the failure of the Defendant to assert 
those grounds in a prior petition constituted an abuse of the writ. 
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3. Pursuant to subsections / and 2, the petitioner has the burden of 

2 
pleading and proving specific facts that demonstrate: 

(a) Good cause for the petitioner's failure to present the claim or for 
3 presenting the claim again; and 

4  (b) Actual prejudice to the petitioner. 

	

5 	Defendant filed his initial Petition on February 20. 1996. The Petition was denied on 

	

6 	the merits and the denial affirmed by the Nevada Supremo Court on April 20, 1999. 

	

7 	Consequently, the instant Petition filed on January 10, 2006 is a successive petition. To 

	

8 	avoid the procedural default under NRS 34.810, Defendant has the burden of pleading and 

	

9 	proving specific facts that demonstrate both good cause for his failure to present his claim in 

	

10 	earlier proceedings and actual prejudice. NRS 34.810(3); Hogan v. Warden, 109 Nev. 952, 

	

11 	959-60, 860 P.2d 710, 715-16 (1993); Phelps v. Director, 104 Nev. 656, 659, 764 P.2c1. 

	

12 	1303,1305 (1988). 

	

13 	In order to show good cause, Defendant has the burden of demonstrating that there 

14 was an impediment external to the defense which prevented him from complying with the 

	

15 	state procedural default rules. Lozada v. State, 110 Nev. 349, 353, 871 P.2d 944, 946 

	

16 	(1994). Good cause for the delay is defined as "a substantial reason; one that affords a legal 

	

17 	excuse." Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989). In order to 

	

18 	establish prejudice, a petitioner must demonstrate that the alleged errors worked to his actual 

	

19 	and substantial disadvantage. Hogan, 109 Nev. at 959, 860 P.2d at 716. 

	

20 	Defendant has failed to make such a showing of either good cause or prejudice in his 

	

21 	Petition. Defendant's allegation concerning the federal court's remand to exhaust claims is 

	

22 	insufficient to establish good cause. Remand from federal court to exhaust state remedies is 

23 not good cause to overcome state procedural bars. See Shumway v. Payne, 223 F.3d 982, 

	

24 	988-989 (9th Cir. 2000). In addition, no prejudice is demonstrated by Defendant. 

	

25 	Defendant's Petition should be dismissed pursuant to NRS 34.8 I O. 

	

26 	1/ 

	

27 	II 

	

28 	/I 
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2 
	

DEFENDANT'S PETITION IS PRECLUDED BY 
LACHES UNDER NRS 34.800 

3 

4 	NRS 34.800 creates a rebuttable presumption of prejudice to the State if "Ial period 

5 	exceeding five years between the filing of a judgment of conviction, an order imposing a 

6 	sentence of imprisonment or a decision on direct appeal of a judgment of conviction and the 

7 	filing of a petition challenging the validity of a judgment of conviction...." The statute also 

8 	requires that the State plead laches in its motion to dismiss the petition. NRS 34.800. The 

9 	State pleads laches in the instant case. 

10 	Defendant's Amended Judgment of Conviction was filed November 13, 1991. The 

11 	Nevada Supreme Court issued its remittitur from Defendnnt's direct appeal of the Amended 

12 	Judgment on October 24, 1995. The instant Petition was filed on January 10, 2006. Since 

13 	over ten (10) years have elapsed between the rernittitur from Defendant's direct appeal of the 

14 	amended judgment of conviction and the filing of the instant Petition, NRS 34.800 directly 

15 	applies in this case. 

16 	NRS 34.800 was enacted to protect the State from having to re-prove matters that 

17 	have become ancient history. In Groesbeck v. Warden,  100 Nev. 259, 260, 679 P.2d 1268, 

18 	1269 (1984), the Court explained: The lengthy passage of time between conviction and a 

19 	subsequent challenge is a factor which by itself unduly works to the advantage of a felon 

20 	belatedly seeking relief from conviction. Memories of the crime may diminish and become 

21 	attenuated. The facts and, circumstances of the offense may be impossible to reconstruct" 

22 	All of the concerns that the Court expressed in Groesbeck  are issues in this matter where 

23 	more than ten years have passed between the underlying conviction and the filing of this 

24 petition- witnesses may have left the area, memories may have faded — any number of 

25 	material issues may be harder to prove. At this date the State is severely prejudiced by 

26 	Defendant's delayed claims presented in his Petition, 

27 	/I 

28 	it 
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23 

24 

25 

26 

27 

41, 

Defendant's Petition, therefore, should be dismissed. 

2 	 CONCLUSION  

3 	For all the foregoing reasons, Defendant's Petition for Writ of Habeas Corpus (Post- 

4 Conviction) should be DISMISSED. 

5 	DATED this  27th  day of February, 2006. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY /si/TALEEN R. PANDUKET 

Chief Deputy District Attorney 
Nevada Bar #005734 

CERTIFICATE OF MAILING 

I hereby certify that service of the above and foregoing was made this 27th day of 

February, 2006, by depositing a copy in the U.S. Mail, postage pro-paid, addressed to: 

ROY D. MORAGA, #31584 
NSP 
P.O. BOX 607 
CARSON CITY, NEVADA 89702 

BY M. Warner 
Secretary 	 -h e 3st r 	e s Ofee 

28 innaw/SVIJ 
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1 OPI 
DAVID ROGER 

2 	Clark County District Attorney 
Nevada Bar #002781 

3 TALEEN R. PANDUKHT 
Chief Deputy.  District Attorney 

4 Nevada Bar 4005734 
200 Lewis Avenue 

5 Las Vegas, Nevada, 89155-2211 
(702) 671-2500 

6 	Attorney for Plaintiff 

7 

Artql 4 40 PVG6 

" 

CLEiNi 

8 

9 

10 TIIE STATE OF NEVADA, 

11 

12 
	

-VS- 

13 ROY D. MORAGA, 
4-0938554 

14 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Case No. 	C92174 

Dept No. 	VIII 

Plaintiff, 

ORDER FOR PRODUCTION OF 1N1vIATE 

15 	 Defendant. 

ROY D. MORAGA, BAC 0 31584 
18 

	

19 	 DATE Or HEARING: 05/01/06 
TIME OF HEARING: 9:00 A.M. 

'7 0 

	

2 1 	 TO: BILL DANAT, Warden, Nevada State Prison 

	

22 	TO: Bill Young, Sheriff of Clark County, Nevada 

	

23 	Upon the ex parte application of THE STATE OF NEVADA, Plaintiff, by DAVID 

124 ROGER, District Attorney, through TALEEN R. PANDUKHT, Chief Deputy District 

S S'io9 	
_5

„. 	Attorney, and good cause appearing therefore, c3))_   

7a4 	IT IS HEREBY ORDERED that BILL DANAT, Warden of Nevada State Prison shall 

C4 ..'1 7 be, and is, hereby directed to produce ROY D. MORAGA, defendant in Case No. C92174, 

* 28 on a charge of Sexual Assault wherein THE STATE OF NEVADA is the Plaintiff, inasmuch 

p. ,kw ppocs \IDR.DRIscal)R1,9071,9072200S' 

816 

16 

17 
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BY 
TALE R. PANDUKI IT 
Chief Deputy District Attorney 
Nevada Bar 4005734 

• 	• 
1 	as the said defendant is currently incarcerated in the Nevada State Prison located in Carson 

2 	City, Nevada, and his presence will be required in Las Vegas, Nevada, commencing on 

3 	05/01/06, at the hour of 9:00 o'clock A,M. and continuing until completion of the 

4 	prosecution's ease against the said Defendant. 

5 	IT IS FURTHER ORDERED that Bill Young, Sheriff of Clark County, Nevada, shall 

6 	accept and retain custody of the said defendant in the Clark County Detention Center, Las 

7 	Vegas, Nevada, pending completion of said matter in Clark County, or until the further 

8 	Order of this Court; or in the alternative shall make all arrangements for the transportation of 

9 the said defendant to and from the Nevada Department of Corrections facility which are 

10 	necessary to insure the defendant's appearance in Clark County pending completion of said 

11 	matter, or until further Order of this Court. 

12 	DATED this  1 /  day of April;'2006. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 mmw/SVU 
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/./ 

DAVID ROGER 
Clark County District Attorneyt, /  
Nevada Bar #002781 
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f!LED 

1 

3 

4 

5 

6 

OP. 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
TALEEN R. PANDUKHT 
Deputy District Attorney 
Nevada Bar #005734 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2211 
(702) 671-2500 
Attorney for Plaintiff 

NAT 5 4 39 
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CLERK 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

8 

THE STATE OF NEVADA, 

Plaintiff, 	 CASE NO: C92174 
DEPT NO: VIII 

ROY D. MORAGA, #0938554 

Defendant. 

ORDER FOR PRODUCTION OF INMATE 
ROY D. MORAGA, BAC #31584 

DATE OF HEARING: 5/31106 
TIME OF HEARING: 9:00 A.M. 

TO: DWIGHT W. NEVEN, Warden of the High Desert State Prison; 

TO: Bill Young, Sheriff of Clark County, Nevada 

21 	Upon the cx parte application of TUE. STATE OF NEVADA, Plaintiff, by DAVID 

22 ROGER, District Attorney, through TALEEN R. PANDIJICHT, Deputy District Attorney, 

23 	and good cause appearing therefor, 

IT IS HEREBY ORDERED that DWIGHT W. NEVEN, Warden of the High Desert 

State Prison shall be, and is, hereby directed to produce ROY D. MORAGA, in Case No. 

26 C92174, wherein THE STATE OF NEVADA is the Plaintiff, inasmuch as the said ROY D. 

27 IvIORAGA is currently incarcerated in the High Desert State Prison located in Indian 

28 Springs, Nevada and his presence will he required in Las Vegas, Nevada commencing 

l'AW111)0CWRDR‘FORDR\907\910114 

si 
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16 
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18 

19 

20 
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on 5/31/06, at the hour of 9:00 o'clock A.M. and continuing until completion of the 

2 	prosecution's case against the said Defendant. 

3 	IT IS FURTHER ORDERED that Bill Young, Sheriff of Clark County, Nevada, 

4 	shall accept and retain custody of the said ROY D. MORAGA in the Clark County Detention 

5 	Center, Las Vegas, Nevada, pending completion of said matter in Clark County, or until the 

6 	further Order of this Court; or in the alternative shall make all arrangements for the 

7 transportation of the said ROY D. MORAGA to and from the Nevada State Prison facility 

8 which are necessary to insure the ROY D. MORAGA's appearance in Clark County pending 

9 	completion of said matter, or until further Order of this Court. 

10 	DATED this 	11  day of May, 2006, 

11 

12 

13 	
DIST.IdTJUDGE 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 ct/SVU 

P AWPDOC S'kOR DR TORDP0907%90722b04-  doc 
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DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 

- 
"IALEEN R. PANDUKHT 
Deputy District Attorney 
Nevada Bar #005734 
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1 OPPS 

Roy Moraga 
2 Inmate No. 31584 

High Desert State Prison 
3 

In Proper Person 
4 

5 

6 

7 

hv N 11 s 3 	Pa6 
174% 

EIGHTH JUDICIAL DISTRICT COURT CLERK 41  

CLARK COUNTY, NEVADA 

8 ROY D. MORAGA, 	 CASE NUMBER: C92174 
9 	

Petitioner, 
	 DEPARTMENT: 8 

REPLY TO STATE'S RESPONSE AND 
vs. 	 OPPOSITION TO MOTION TO  

DISMISS PETITION FOR WRIT OF 
E.K. MeDANIEL, et al., 	 HABEAS CORPUS (POST- 

Respondents. 
	 CONVICTION)  

Hearing Date; 	May 31, 2006 
Time of Hearing: 9:00 a.m. 

Petitioner, Roy D. Moraga, in proper person, opposes the motion to dismiss Petitioner's petition 

for writ of habeas corpus (post-conviction). This opposition is based upon the attached points and 

authorities and all pleadings and papers on file herein. 

Dated this at <lay of May, 2006. 

In Proper Person 

10 
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I 	 POINTS AND AUTHORITIES 

	

2 	 I. 

	

3 	 PROCEDURAL HISTORY  

	

4 	Mr. Moraga was arrested on December 5, 1989. Pursuant to an Information filed on January 9, 

5 1990, Mr. Moraga was charged with two counts of burglary and two counts of sexual assault. Deputy 

6 Public Defender Roger R. Hillman was appointed to represent Mr. Moraga. 

	

7 	A three-day jury trial commenced on March 12, 1990. The jury found Mr. Moraga guilty of all 

8 four counts. At the June 13, 1990 sentencing hearing, Mr. Moraga was adjudged a habitual criminal, 

9 and Mr. Moraga was sentenced to a term of life without the possibility of parole. 

	

10 	On a timely direct appeal of the judgment of conviction, attorney Hillman raised one issue, 

11 namely, THE EVIDENCE ADDUCED AT TRIAL WAS INSUFFICIENT TO SUSTAIN A VERDICT OF GUILTY. The 

12 Nevada Supreme Court sua sponte remanded the case to district court for resentencing noting that Mr. 

13 Ivloraga had received a single sentence for four offenses. Mr. Moraga was resentenced on October 21, 

14 199 Ito two, consecutive ten-year terms (burglaries), a consecutive term of life with the possibility of 

15 parole (sexual assault), and a consecutive life without the possibility of parole (habitual criminal). 

	

16 	On appeal of the Amended Judgment of Conviction filed on November 13, 1991, Mr. Moraga 

17 raised the following claim on direct appeal: STATE FAILED TO PROVE BEYOND A REASONABLE DOUBT 

18 THAT APPELLANT'S SENTENCE SHOULD BE ENHANCED PURSUANT TO THE I L4BITUAL CRI MINA', STATUTE. 

19 The Nevada Supreme Court dismissed the appeal on October 4, 1995. 

	

20 	Mr. lvloraga mailed on February 12, 1996 a proper person Petition for Writ of Habeas Corpus 

21 (Post-Conviction) which was filed on February 20, 1996. Mr. Moraga filed a proper person 

22 Supplemental Brief and Points and Authorities in Support of Petition for Writ of Habeas Corpus on 

23 February 20, 1996, David M. Schieck was retained by Mr. Moraga to represent him on post-conviction. 

24 Mr. Schieck, on June 13, 1996, filed a Supplemental Points and Authorities in Support of Petition for 

25 Writ of Habeas Corpus. A post-conviction hearing was held on July 19, 1996. Mr. Moraga was not 

26 present at the hearing but was represented by Mr. Schieck. The court denied the petition. 

	

27 	On Mr, Schiecles withdrawal from the case, the court appointed Richard Palma of the Special 

28 Public Defender's Office to represent Mr. Moraga on appeal of his post-conviction. Mr. Palma filed an 

2 
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1 Opening Brief with the Nevada Supreme Court. 

2 	On August 30, 1998, Mr. Moraga filed a proper person Motion to Modify or in the Alternative 

3 Correct -Illegal Sentence with the Eighth Judicial District Court Clerk on April 30, 1998. The court 

4 denied Mr. Moraga's motion, finding that the motion lacked legal foundation as an examination of the 

5 record showed four prior convictions which satisfies the criteria for habitual criminal status. The court 

6 further found that defendant had exhausted the argument in appeals, all of which were denied. Mr, 

7 Moraga filed a proper person Notice of Appeal on the Eighth Judicial District Court's denial of his 

8 motion to correct illegal sentence which would later be docketed under Case No. 32542 of the Nevada 

9 Supreme Court. 

10 	On April 19, 199 , the Nevada Supreme Court issued Order Dismissing Appeals under Case No. 

II 29321 (post-conviction appeal) and Case No. 32542 (appeal on denial of motion to modify or correct 

12 illegal sentence). Reminitur issued on May 18, 1999. 

13 	On February 5,2002, Mr. Moraga filed a proper person Motion to Preserve Evidence and Order 

14 with the Eighth Judicial District court. Attorney Cristina Hinds was appointed to represent Mr. Moraga. 

15 Ms. Hinds filed a Motion for Release of DNA Evidence Under Nevada Open Records Act on December 

16 16, 2003. Ms. Hinds argued at the hearing on the motion on Mr. Moraga's behalf. The court denied the 

17 motion. The denial of the motion was appealed to the Nevada Supreme Court, The Nevada Supreme 

18 Court denied the appeal. 

19 	Mr. Moraga filed his first pro se Petition for Writ of Habeas Corpus with the United States 

20 District Court on September 14, 1999 under Case No. CV-N-99-507-DWH (RAM), Following 

21 appearance by various attorneys on his behalf and the filing of three supplements to his petition, on 

22 November 3, 2003, the Law Offices of the Federal Public Defender was appointed to represent Mr. 

23 Moraga in federal court. Counsel filed a Fourth Amended Petition and following briefing, the United 

24 States District Court found Mr. Moraga's mixed petition contained exhausted and unexhausted claims. 

25 Pursuant to an order issued by the United States District Court, counsel's motion for a stay and abeyance 

26 was granted to allow Mr. Moraga the opportunity to exhaust his unexhaustcd claims in state court. This 

27 matter follows. 

28 

3 
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1 

2 	 ARGUMENT 

3 	Claim in Issue: 

4 

5 

GROUND ONE:  AFTER MR. MORAGA'S ORIGINAL SENTENCE WAS 
VACATED, MR. MORAGA WAS RE-SENTENCED TO A GREATER AMOUNT 
OF TIME IN VIOLATION OF HIS RIGHTS TO DUE PROCESS AND FREEDOM 
FROM CRUEL AND UNUSUAL PUNISHMENT UNDER THE FIFTH AND 
FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION, 

6 	Mr. Moraga is entitled to litigate this petition and the claim as pled in his 0.1.rrently pending 

7 petition for writ of habeas corpus. Mr. Moraga's petition is not procedurally barred, as he has 

8 demonstrated good cause and will be unduly prejudiced from the denial of this petition. Mr. Moraga 

9 concedes that the petition is successive; however, as he has shown adequate cause for failure to present 

10 this claim until now and obvious actual prejudice that would ensue should he not be allowed to litigate 

11 these claims. Pursuant to Nev, Rev. Statute §34.810(3), a petitioner may overcome a successive petition 

12 with proof of specific filets that demonstrate good cause for the petitioner's failure to present the claim 

13 previously and actual prejudice would unduly prejudice the petitioner should he not be allowed to 

14 present the claim Finally, pursuant to NRS § 34.800, Mr. I'vloraga can rebut the presumption of 

15 prejudice raised as the State has plead ladies. 

16 A. 	Mr. Marna Has Demonstrated Good Cause 

17 	The Nevada Supreme Court has determined good cause exists when an impediment external to 

18 the defense prevented the petitioner from complying with state procedural rules. Harris v. Warden,  114 

19 Nev. 956(1998); Pellegrini v. State, 117 Nev. 860,886-87 (2001); Lozada v. State. 1 10 Nev. 349, 353 

20 (1994). An impediment external. to the defense may be illustrated by a showing -that the factual or legal 

21 basis for a claim was not reasonably available to counsel, or that some interference by officials' made 

22 compliance impracticable." Murray v. Carrier, 477 U.S. 478, 488 (1986)(citations omitted). 

23 	Failure of appellate counsel to raise this claim in an adequate manner violated Mr. Moraga's 

24 constitutional right to effective assistance of appellate counsel. In the contcxt of procedural default, 

25 ineffective assistance of appellate counsel can be used to excuse a claim's procedural default only if the 

26 claim of ineffectiveness is, itself exhausted. Mr. Moraga filed a timely petition for post-conviction relief 

27 on the Amended Judgment of Conviction and therefore his claim of ineffective assistance of counsel was 

28 properly presented to this Court. H .  that claim had merit, the denial of relief by this Court would 

4 
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1 constitute an impediment external to the defense that would excuse Mr. Moraga's default in presenting 

2 the same claim in a successive petition, Lozada v. State, 110 Nev. 349, 353 (1994). A defendant must 

3 demonstrate that counsel's performance fell below an. objective standard of reasonableness and that 

4 counsel's errors were so severe that they rendered the jury's verdict unreliable. Strickland v,  

5 Washinoon, 466 U.S. 668 (1984). Here, counsel had no tactical or strategic justification within the 

6 range of reasonable competence for their failure to properly represent Mr. Moraga by properly raising 

7 this claim. Mr. Moraga was prejudiced by his lawyer's performance. A reasonable likelihood exists that 

8 but for his lawyer's deficient performance, Mr. Moraga would have had a more favorable outcome on 

9 appeal. 

10 	On appeal from the initial Judgment of Conviction and the sentence imposed by the trial court 

11 of one term or life without parole, the Nevada Supreme Court sua sponte held there was a problem with 

12 Mr. Moraga's sentence. The case was remanded for a new sentencing. Although numerous requests had 

13 been made for a remand to the original trial judge, a new judge resentenced Mr. Moraga. Mr, Moraga's 

14 sentence was changed from one life without sentence to consecutive sentences of ten years, ten years, 

15 life with parole and life without parole for the four counts on which he was convicted. 

16 	Thereafter, court appointed attorney Bailus filed Appellant's Opening Brief on October 5, 1992 

17 challenging the Amended Judgment a f Conviction. Under Nevada Supreme Court Case No. 22901. The 

18 brief raised one issue: STATE l'AILED TO PROVE BEYOND A REASONABLE DOUBT THAT APPELLANT'S 

19 SENTENCE SI 10 LIED BE ENHANCED PURSUANT TO THE HABITUAL CRIMINAL STATUTE. Appellate counsel 

20 failed to identify the instant claim and failed to present the claim as a constitutional violation. 

21 	Further, as a pro se litigant, Mr. Moraga is entitled to the benefit of any doubt as to "good cause." 

22 Mr. Moraga attempted to litigate issues he identified which were filed in his February 12, 1996 post- 

23 conviction petition and in his supplemental brief. Mr. Moraga then retained David M. Schieck to 

24 represent him on post-conviction. Mr. Schieck filed supplemental points and authorities in support of 

25 the post-conviction petition. Again, the instant claim was not identified and counsel failed to present 

26 the claim as a constitutional violation. 

27 	A post-conviction hearing was held on July 19, 1996. Mr. Moraga was not present at the hearing. 

28 The hearing consisted of the judge's recital of the petition claims followed by the court's ruling denying 

5 
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1 the petition. Mr. fvforaga's retained counsel did not attempt to make a record or argue the claims in the 

2 petition, 

	

3 	Counsel Richard Palma was appointed to represent Mr. Moraga on the appeal of his post- 

4 conviction. Appellate counsel failed to identify this claim and present it as a federal violation. 

	

5 	Counsel's failures have actually and substantially disadvantaged Mr. Moraga. Counsel's failures 

6 may be "imputed to the state. -  Coleman v. Thompson,  501 U.S. at 753-54 (ineffectiveness of counsel 

7 in violation of the Sixth Amendment can constitute the type of "external impediment" that satisfies the 

8 'cause' requirement because the Sixth Amendment itself requires that responsibility for the default be 

9 imputed to the State) quoting Murray v. Carrier,  477 U.S. at 488. "Where a petitioner defaults a claim 

10 as a result of the denial of the right to the effective assistance of counsel, the State, which is responsible 

11 for the denial as a constitutional matter, must bear the cost of any resulting default and the harm to state 

12 interests that federal habeas review entails." Id. at 2566-67_ 

	

13 	In Coleman,  the Court emphasized agency law principles. As a matter of "well-settled principles 

14 of agency law," a principal may not be held liable for the acts of an agent when the agent breaches the 

15 relationship or acts outside the scope of the agency relationship. Id. [fan attorney is acting outside the 

16 scope of the agency relationship, a client is not bound by the attorney's acts. See Jamison v. Lockhart, 

17 975 F.2d 1377, 1380 (8th Cir. 1992) (quoting Coleman,  501 U.S. at 754). Therefore, if an attorney is 

18 not "acting," or failing to act in furtherance of the litigation," a petitioner does not have to "bear the risk 

19 of attorney error." Coleman,  501 U.S. at 753 (quoting Carrier , 477 U.S. at 488). 

	

20 	Counsel's failures clearly meet the Strickland v, Washington,  466 U.S. 668 (1984) test for 

21 establishing ineffective assistance of counsel. But for counsel's inadequate representation of Mr, 

22 Moraga, there is a reasonable probability that the outcome would have been different, 

	

23 	The ineffective assistance of appellate counsel constituted a factor external to the defense which 

24 impeded Mr. Moraga's ability to comply with state procedural rules. Under Coleman,  defense counsel's 

25 inactions must be deemed something external to Mr. Moraga and thus "cause." "Prejudice" as used in 

26 the procedural default context equates to a "harmful error" concept. See Brecht v. Abrahamsorn,  113 

27 S.Ct. 1710 (1993); Kotteakos v. United States,  328 U.S. 750 (1946). The incompetence of Mr. Moraga's 

28 'counsel is Mr. Moraga's cause to surmount any default; that Mr. Moraga was prejudiced by counsel's 

6 
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1 errors is obvious from the State's attempts to deny Mr. Moraga any meaningful review of his 

2 constitutional grounds for relief. 

3 B. 	Mr. Moraea Will Be Unduly Prejudiced From Denial Of This Petition 

4 	Mr. Moraga adequately demonstrates prejudice as the failure to consider this claim would 

5 amount to a "fundamental miscarriage ofjustice." Pellerini v. State, 117 Nev. 860 (2001). This claim 

6 demonstrates the violation of Mr. Moraga's right to due process when the Nevada Supreme Court sua 

7 sponte remanded the case for resentencing. After failed attempts to remand the case back to the original 

8 trial judge, a new judge resentenced Mr. Moraga to a harsher sentence. Mr. Moraga had a due process 

9 right under the fifth and Fourteenth Amendments to not be punished vindictively simply because he had 

10 challenged his conviction. This harsher sentence was imposed to punish Mr. Moraga for exercising his 

11 right to an appeal. Mr. Moraga should not have received a more severe sentence because he appealed 

12 the judgment in his case. 

13 C. 	Mr. Moraga Can Easily Rebut the Laches Presumption. 

14 	̀Taches is an equitable doctrine. Its application must be considered on the facts of each case, 

15 based upon the reasonableness of the party's behavior under the circumstances." Stralian v. Blackburn, 

16 750 F.2d 438,441 (5th Cir)(citations omitted); see also, Jessup v. United States Parole Comm., 889 F.2d 

17 831, 834 (9 th  Cir. 1989). The mere passage of time has affected neither the state's ability to respond to 

18 Mr. Ivloraga's allegations. Mr. Moraga's delay in filing the current petition was reasonable in light of 

19 the circumstances and is not within his control_ The state has not shown that any transcripts, records, 

20 evidence, and witnesses are unavailable. The state has not been and is not prejudiced by any delay in 

21 the filing of Mr. Moraga's petition, 

22 	Other than stating that ten years have elapsed since the date of judgment, the state provides no 

23 specifics as to why the doctrine of laches should specifically apply to the instant matter. While asserting 

24 that in "many cases" evidence "has been lost or destroyed because of the lengthy passage of time," A 

25 general allegation that memories may have faded or that memories of the crime may be diminished is 

26 insufficient to support a finding that the state has been prejudiced. NRS § 34.800 creates a "rebuttable 

27 presumption" of prejudice to the state, not an insurmountable one. 

28 

7 
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• 	• 
EXECUTED at ELY, Nevada on this c771 3T- day of May, 2006. 

• Moraga 
le No, 31584 

High Desert State Prison 
P.O. Box 650 
Indian Springs, NV 89070-0650 
In Proper Person 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that he is a person of such age and discretion as to be 
competent to serve paperi. 

That on May #21 51,  2006, he served a copy of the foregoing by personally mailing said copy 
to: 

I 

2 

3 

4 
EIC. McDaniel 

5 Ely State Prison 
P.O. Box 1989 

6 Ely, Nevada 89301 

7 Clark County District Attorney 
Regional Justice Center 

8 200 Lewis Ave. 
Las Vegas, Nevada 89155 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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2 

3 

41 

T OPI 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar 4002781 
TALEEN R. PANDUKHT 
Deputy District Attorney 
Nevada Bar 4005734 
200 Lewis Avenue 

5 Las Vegas, Nevada 89155-2211 
(702) 671-2500 
Attorney for Plaintiff 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

8 

9 THE STATE OF NEVADA, 

	

10 
	

Plaintiff 
	

CASE NO: C92174 
DEPT NO: VIII 

4 

6 

11 	-vs- 

12 ROY D. MORAGA 40938554 

13 
	 Defendant. 

14 

15 
	

ORDER FOR PRODUCTION OF INMATE 

16 
	 ROY D. MORAGA, BAC #31584 

DATE OF HEARING: 6/26/06 
17 
	

TIME OF HEARINC: 9:00 A.M. 

18 

19 	TO: DWIGHT W. NE YEN, Warden of the High Desert State Prison; 

20 	TO: Bill Young, Sheriff of Clark County, Nevada 

21 	Upon the ex pane application of THE STATE OF NEVADA, Plaintiff, by DAVID 

22 ROGER, District Attorney, through TALEEN R. PANDUKHT, Deputy District Attorney, 

23 	and good cause appearing therefor. 

24 	IT IS HEREBY ORDERED that DWIGHT W. NEVEN, Warden of the High Desert 

25 State Prison shall be, and is, hereby directed to produce ROY D. MORAGA, in Case No. 

26 C92174, wherein THE STATE OF NEVADA is the Plaintiff, inasmuch as the said ROY D. 

27 MORAGA is currently incarcerated in the High Desert State Prison located in Indian 

28 Springs, Nevada and his presence will be required in Las Vegas, Nevada commencing 

RECEIVED 
PAWFDOCS\ORDR \FORDRS.907%.90722003.cloc 
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 nii _ c.-7T,  a 
DIS`MCV JUDGE 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada ar #002781 n  

ith11/14-' 
BY 

TALEEN R. PANDUKI-IT 
Deputy District Attorney 
Nevada Bar #005734 

Ft 

1 	on 6/26/06, at the hour of 9:00 o'clock A.M. and continuing until completion of the 

2 	prosecution's case against the said Defendant. 

3 	1T 1S FURTHER ORDERED that Bill Young, Sheriff of Clark County, Nevada, 

4 	shall accept and retain custody of the said ROY D. MORAGA in the Clark County Detention 

5 	Center, Las Vegas, Nevada, pending completion of said matter in Clark County, or until the 

6 	further Order or this Court; or in the alternative shall make all arrangements for the 

7 	transportation of the said ROY D. MORAGA to and from the Nevada State Prison facility 

8 which are necessary to insure the ROY D. MORAGA's appearance in Clark County pending 

9 	completion of said matter, or until further Order of this Court. 

10 	DATED this  —5"--   day of June, 2006. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 	et/SVIJ 
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• 	• 
I 

,Nor 

ORDR 
DAVID ROGER 

2 	Clark County District Attorney 
Nevada Bar #002781 

3 TALEEN R. PANDUKI-ET 
Chief Deputy District Attorney 

4 Nevada Bar #005734 
200 Lewis Avenue 

5 	Las Vegas, Nevada 89155-2212 
(702) 671-2500 

6 	Attorney for Plaintiff 

7 
DISTRICT COURT 

8 
CLARK COUNTY, NEVADA 
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1 FINDINGS OF' FACT 

 

	

2 	1. On December 5, 1989, Defendant, Roy Moraga, was arrested for the sexual assault 

	

3 	and rape of a woman in her home. 

	

4 	2. The Defendant pled not guilty and a jury trial was had wherein the Defendant was 

	

5 	found guilty of two (2) Counts of Burglary and two (2) Counts of Sexual Assault. 

	

6 	3, On June 30, 1990, the Defendant was sentenced to life without the possibility of 

	

7 	parole after being adjudicated a habitual criminal. 

	

8 	4. The Defendant's direct appeal was denied on August 27, 1991. However, the 

	

9 	Court remanded the Defendant's case to the District Court for resentencing. The Supreme 

	

10 	Court concluded that the district court had erroneously imposed one sentence for multiple 

	

11 	offenses. 

	

12 	5. Remittitur was issued on September 17, 1991. 

	

13 	6. On October 21, 1991, the Defendant was resentenced to ten years for each of the 

	

14 	Burglary counts (Counts 1-11), to run consecutive to each other. The Defendant also received 

	

15 	a consecutive term of life imprisonment with the possibility of parole after five years for 

	

)6 	Count 111 — Sexual Assault. The Defendant was adjudicated a habitual criminal as to Count 

	

17 	IV (Sexual Assault) and sentenced to a consecutive term of life imprisonment without the 

	

18 	possibility of parole. 

	

19 	7. An Amended Judgment of Conviction was filed on November 13, 1991. 

	

20 	8. The Defendant appealed the second sentencing. The Nevada Supreme Court 

	

21 	denied the same on October 4, 1995. 

	

22 	9. Remittitur issued on October 24, 1995. 

	

23 	10. On February 20, 1996, the Defendant filed a post-conviction petition for a writ of 

	

24 	habeas corpus. 

	

25 	11. On September 6, 1996, the District Court denied the Defendant's petition. 

	

26 	12. On April 30, 1998, the Defendant filed a motion to correct an illegal sentence. 

	

27 	13. On May 20, 1998, the District Court denied the Defendant's motion and the 

	

28 	Defendant appealed the denial of both the petition and the motion. 

2 	 PrOC Ft Din FQ RDI-6907 '007 22(06 d c 
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8 

9 

10 

11 

12 

13 

14 

1 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

1 	14. On April 20, 1999, the Nevada Supreme Court denied the Defendant's appeals. 

2 	15. On December 16, 2003, the Defendant filed a motion in district court for the 

3 	release of DNA evidence, 

4 	16. On January 7, 2004, the district court denied the motion and the Defendant 

5 	appealed. The Nevada Supreme Court treated the motion as a successive petition for writ of 

6 	habeas corpus. 

7 	17 On September 15, 2004, the Nevada Supreme Court denied the Defendant's 

appeal. The Supreme Court found that the Defendant's motion was procedurally barred and 

IL Defendant failed to demonstrate good cause and prejudice. 

18. On November 15, 2005, the Defendant's federal Petition for Writ of Habeas 

Corpus was denied and remanded for failure to exhaust his claims in state court. 

19. On January 10, 2006, the Defendant filed a Petition for Writ of Habeas Corpus. 

20. On February 27, 2006, the State filed a Response and Motion ti)' ,  Dismiss the 

Petition for Writ of Habeas Corpus, in which it affirmatively pled laches. 

21. The Defendant's Petition is time barred. 

22. The Defendant's Petition is successive. 

23. The Defendant has failed to set forth good cause for the late filing of a successive 

petition. 

24. The Defendant has not overcome the statutory presumption that the 	filing of 

the instant petition has prejudiced the State. 

CONCLUSIONS OF LAW 

1. NRS 34.726 provides: 

(1) 	Unless there is good cause shown for delay, a petition that 
challenges the validity of a judgment or sentence must be filed within I year of 
the entry of the judgment of conviction or, if an appeal has been taken from the 
judgment, within 1 year after the Supreme Court issues its remittitur. For the 
purposes of this subsection, good cause for delay exists if the petitioner 
demonstrates to the satisfaction of the court: 

(a) That the delay is not the fault of the petitioner; and 
(b) That dismissal of the petition as untimely will unduly prejudice 

the petitioner. 

3 
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2 	must demonstrate that some impediment external to the defense prevented him from 

	

3 	complying with the procedural bar that has been violated. Lozacla v. State, 110 Nev. 349, 

	

4 	353, 871 P.2d 944, 946 (1994). The Court reaffirmed this holding in Crump v. Warden, 113 

	

5 	Ncv, 293, 934 P.2d 247 (1997). The Court went on to say that once the State has raised 

	

6 	procedural grounds for dismissal, the burden then falls on the defendant "to show that good 

	

7 	cause exists for his failure to raise any grounds in an earlier petition and that he will suffer 

	

8 	actual prejudice if the grounds are not considered." Id. at 302, 934 P.2d at 253 (citation 

	

9 	omit(ed). The Court explained that in order to establish prejudice, the defendant must show 

	

10 	"not merely that the errors of trial created possibility of prejudice, but that they worked to his 

	

11 	actual and substantial disadvantage, in affecting the state proceedings with error of 

	

12 	constitutional dimensions." Id. (citing Hogan v. Warder?, 109 Nev. 952, 960, 860 P.24:1 710, 

	

13 	716 (1993). 

	

14 	3. Remand from federal court to exhaust state remedies is not good cause to overcome 

	

1 5 	state procedural bars, See Shurnway v. Payne, 223 F.3d 982, 988-989 (9th Cir. 2000). 

	

16 	4. Pertinent portions of NRS 34.810 state: 

2. A second or successive petition must be dismissed if the judge or 
justice determines that it fails to allege new or different grounds for relief and 
that the prior determination was on the merits or, if new and different grounds 
are alleged, the judge or justice finds that the failure of the Defendant to assert 
those grounds in a prior petition constituted an abuse of the writ. 

3. Pursuant to subsections I and 2, the petitioner has the burden of 
pleading and proving specific facts that demonstrate: 

(a) Good cause for the petitioner's failure to present the claim or for 
presenting the claim again; and 

(b) Actual prejudice to the petitioner. 

5. To avoid the procedural default under NRS 34.810, Defendant has the burden of 

pleading and proving specific facts that demonstrate both good cause for his failure to 

present his claim in earlier proceedings and actual prejudice. NRS 34.810(3), Hogan v. 

	

27 	Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v. Director, 104 Nev. 

	

28 	656, 659, 764 P.2d 1303,1305 (1988). 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

1 	2. The Nevada Supreme Court has stated that to 	iLtitt 	 1■11""tilliL 
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6. In order to show good cause, defendant has the burden of demonstrating that there 

2 	was an impediment external to the defense which prevented him from complying with the 

3 	state procedural default rules. Lozada v Slate, 110 Nev. 349, 353, 871 P.2d 944, 946 

4 	(1994). 

5 	7. Good cause for the delay is defined as "a substantial reason; one that affords a legal 

6 	excuse." Colley v. State, 105 Nev. 235, 236, 773 1.2d 1229, 1230 (1989). 

7 	8. In order to establish prejudice, a petitioner must demonstrate that the alleged errors 

8 	worked to his actual and substantial disadvantage. Hogan, 109 Nev. at 959, 860 P.2d at 716. 

9 	9. NRS 34.800 creates a rebuttable presumption of prejudice to the State irla] period 

10 	exceeding live years between the filing of a judgment of conviction, an order imposing a 

11 	sentence of imprisonment or a decision on direct appeal of a judgment of conviction and the 

12 	filing of a petition challenging the validity of a judgment of conviction...." The statute also 

13 	requires that the State plead laches in its motion to dismiss the petition. NRS 34.800, 

14 	10. NRS 34.800 was enacted to protect the State from having to re-prove matters that 

15 	have become ancient history. In Groesbeck v. Warden, 100 Nev. 259, 260, 679 P.2d 1268, 

16 	1269 (1984), the Court explained: "The lengthy passage of time between conviction and a 

17 	subsequent challenge is a factor which by itself unduly works to the advantage of a felon 

18 	belatedly seeking relief from conviction. Memories of the crime may diminish and become 

19 	attenuated, The facts and circumstances of the offense may be impossible to reconstruct" 

20 	/- 

21 	it 

22 	// 

23 

24 	// 

25 	// 

26 	II 

27 	II 

28 	// 

5 
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ORDER 

THEREFORE, IT IS HERE13Y ORDERED that the Petition for Writ of Habeas 

Corpus (Post-Conviction) shall be, and is, hereby DISMISSED. 

DATED this 	day of February, 2007. 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 
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13 
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26 

27 

28 mm w/S VU 

TATEEITR. PANDU I KH 
Chief Deputy District Attorney 
Nevada Bar #005734 
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Th,D 3 	 • ORIGINAL • 
FILED 

1 NOED 

	

2 	 DISTRICT COURT 
	 FEB 13 9 43 Ali 01 

	

3 	 CLARK COUNTY, NEVADA 
4 

5 ROY D. MORAGA, 

6 

7 

Petitioner, 

C LE*, 

Case No: C92 1 74 
Dept No: VIII 

8 THE STATE OF NEVADA, 

9 
	

Respondent, 	 NOTICE OF ENTRY OF 
DECISION AND ORDER 

I0 

PLEASE TAKE NOTICE that on February S. 2007, the court entered a decision or order in this matter, 

true and correct copy of which is attached to this notice. 

You may appeal to the Supreme Court from the decision or order of this court. If you wish -to appeal, yo 

must file a notice of appeal with the clerk of this court within thirty-three (31) days after the date this notice i 

mailed to you, This notice vitas mailed on February 13, 2007, 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

4.44..  S J. SHO , CLERK OF THE COURT 

J. Wendel, Deputy Clerk 

CERTIFICATE OF MAILING 

3 hereby oertiTy that on this 13 day of February 2007.1  placed a copy of this Notice of Entry of Decision 

and Order in: 

The bin(s) located in the Office of the County Clerk of 
Clark County District Attorney's Office 
Attorney General's Office — Appellate Division 

M The United States mail addressed as follows 
Roy D. Moraga # 31584 
P.O. Boa 650 
Indian Springs, NV 890') 

24 

25 

26 

27 

2R 
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I 7 4r• 

2 

4 

ORDR 
DAVID ROGER 
Clark County _District Attorney 
Nevada Bar #002781 

3 TALEEN R. PANDUKHT 
Chief Deputy District Attorney 
Nevada Bar #005734 
200 Lewis Avenue 

5 Las Vegas, Nevada 89155-2212 
(702) 671-2500 

6 Attorney for Plaintiff 

Piteo - N 8  
4.  27 	ro7  

- • :±z- count  

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 	 CASE NO: C92174 

.vs 
	 DEPT NO: VIII 

ROY D. MORAGA, 

#0938554 Defendant. 

 

FIN-DINGS OF FACT AND CONCLUSIONS OF LAW 

• DATE OF HEARING: 06/26/06 
TIME OF HEARING: 9:00 AM 

THIS MATTER having come on for hearing before the Honorable Lee Gates, District 

Judge, on the 26th day of June, 2006, the Pro Per Petitioner being present, the Respondent 

being represented by DAVID ROGER, District Attorney, by and through SUMMER 

TANASI, Deputy District Attorney, and the Court having heard the arguments of counsel 

and taking the matter under advisement until July 6, 2006, the Court makes the following 

findings of fact and conclusions of law: 

// 

I/ 

11 
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1 
	 FINDINCS OF FACT 

2 

3 

6 

5 	found guilty of two (2) Counts of Burglary and two (2) Counts of Sexual Assault. 

1. On December 5, 1989, Defendant, Roy Moraga, was arrested for the sexual assault 

and rape of a woman in her home. 

2. The Defendant pled not guilty and a jury trial was had wherein the Defendant was 

3. On June 30, 1990, the Defendant was sentenced to life without the possibility of 

parole after being adjudicated a habitual criminal. 

8 4. The Defendant's direct appeal was denied on August 27, 1991. However, the 

9 	Court remanded the Defendant's case to the District Court for resenteneing. The Supreme 

10 	Court concluded that the district court had erroneously imposed one sentence for multiple 

11 	offenses. 

12 	5. Remittitur was issued. on. September 17, 1991. 

6. On October 21, 1991, the Defendant was resentenced to ten years for each of the 

Burglary counts (Counts 1-H), to run consecutive to each other. The Defendant also received 

a consecutive term of life imprisonment with the possibility of parole after five years for 

Count III — Sexual Assault. The Defendant was adjudicated a habitual criminal as to Count 

IV (Sexual Assault) and sentenced to a consecutive term of life imprisonment without the 

possibility of parole. 

7. An Amended Judgment of Conviction was filed on November 13, 1991. 

8. The Defendant appealed the second sentencing_ The Nevada Supreme Court 

denied the same on October 4, 1995. 

9. Remittitur issued on October 24, 1995. 

10. On February 20, 19%, the Defendant filed a post-conviction petition for a writ of 

habeas corpus. 

11. On September 6, 1996, the District Court denied the Defendant's petition. 

12. On April 30, 1998, the Defendant filed a motion to correct an illegal sentence. 

13. On May 20, 1998, the District Court denied the Defendant's motion and the 

Defendant appealed the denial of both the petition and the motion. 

2 	 P AWPIXICSSORDR \FOR DR:00700722 006.doc 
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1 	14. On April 20, 1999, the Nevada Supreme Court denied the Defendant's appeals. 

2 	15. On December 16, 2003, the Defendant filed a motion in district court for the 

3 	release of DNA evidence. 

4 	16. On January 7, 2004, the district court denied the motion and the Defendant 

5 	appealed_ The Nevada Supreme Court treated the motion as a successive petition for writ of 

6 	habeas corpus. 

7 	17. On September 15, 2004, the Nevada Supreme Court denied the Defendant's 

8 	appeal. The Supreme Court found that the Defendant's motion was procedurally barred and 

9 	the Defendant failed to demonstrate good cause and prejudice, 

10 
	18. On November 15, 2005, the Defendant's federal Petition for Writ of Habeas 

11 
	

Corpus was denied and remanded for failure to exhaust his claims in state court. 

12 
	

19. On January 10, 2006, the Defendant fi led a Petition for Writ of Habeas Corpus. 

13 
	

20. On February 27, 2006, the State filed a Response and Motion to Dismiss the 

14 
	

Petition for Writ of Habeas Corpus, in which it affirmatively pled ladies. 

15 
	

21. The Defendant's Petition is time barred. 

16 
	

22. The Defendant's Petition is successive. 

17 
	

23. The Defendant has failed to set forth good cause for the late filing of a successive 

18 	petition. 

19 
	

24. The Defendant has not overcome the statutory presumption that the late filing of 

20 
	

the instant petition has prejudiced the State. 

21 
	

CONCLUSIONS OF LAW  

22 
	

1. NRS 34.726 provides: 

23 

24 

25 
	judgment, within 1 year after the Supreme Court issues its rernittitur. For the 

the entry of the judgment of conviction or, if an appeal has been taken from the 

purposes of this subsection, good cause for delay exists if the petitioner 

challenges the validity of a judgment or sentence must be filed within 1 year of 

demonstrates to the satisfaction of the court: 

(1) 	Unless there is goad cause shown for delay, a petition that 

26 	

a) 
	That the delay is not the fault of the petitioner; and 

l:•) 	That dismissal of the petition as untimely will unduly prejudice 
27 
	

the petitioner. 

28 
	

if 

3 
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1 	2. The Nevada Supreme Court has stated that to establish good cause, a defendant 

2 	must demonstrate that some impediment external to the defense prevented him from 

3 	complying with the procedural bar that has been violated. Lozada v. State, 110 Nev. 349, 

4 	353, 871 P,2d 944, 946 (1994). The Court reaffirmed this holding in Grumpy. Warden, 113 

5 	Nev, 293, 934 P2d 247 (1997). The Court went on to say that once the State has raised 

6 	procedural grounds for dismissal, the burden then falls on the defendant "to show that good 

7 	cause exists for his failure to raise any grounds in an earlier petition and that he will suffer 

8 	actual prejudice if the grounds are not considered." Id. at 302, 934 P.2d at 253 (citation 

9 	omitted), The Court explained that in order to establish prejudice, the defendant must show 

10 	"not merely that the errors of trial created possibility of prejudice, but that they worked to his 

11 	actual and substantial disadvantage, in affecting the state proceedings with error of 

12 	constitutional dimensions." Id. (citing Hogan v. Warden, 109 Nev. 952, 960, 860 P.2d 710, 

13 	716 (1993). 

14 	3. Remand from federal court to exhaust state remedies is not good cause to overcome 

15 	state procedural bars. See Shurnway v. Payne, 223 F.3d 982, 988-989 (9th Cir. 2000). 

16 	4. Pertinent portions of NRS 34.810 state: 

17 	 2. A second or successive petition must be dismissed if the judge or 
justice determines that it fails to allege new or different grounds for relief and 

18 

	

	that the prior determination was on the merits or, if new and different grounds 
are alleged, the judge or justice finds that the failure of the Defendant to assert 

19 	those grounds in a prior petition constituted an abuse of' the writ. 

20 	 3. Pursuant to subsections 1 and 2, the petitioner has the burden of 

21 	
pleading and proving specific facts that demonstrate: 

(a) Good cause for the petitioner's failure to present the claim or for 
22 	presenting the claim again; and 

23 	 (b) Actual prejudice to the petitioner. 

24 	5. To avoid the procedural default under NRS 34.810, Defendant has the burden of 

25 	pleading and proving specific facts that demonstrate both good cause for his failure to 

26 	present his claim in earlier proceedings and actual prejudice. NRS 34.810(3); Hogan v. 

27 	Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v, Director, 104 Nev. 

28 	656, 659, 764 P.2d 1303,1305 (1988). 

4 
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1 	6. In order to show good cause, defendant has the burden of demonstrating that there 

	

2 	was an impediment external to the defense which prevented him from complying with the 

	

3 	state procedural default rules. Lozada v. State, 110 Nev. 349, 353, 871 P.2d 944, 946 

	

4 	(1994). 

7. Good cause for the delay is defined as "a substantial reason; one that affords a legal 

	

6 	excuse." Colley v. State, 105 Nev. 235, 236, 773 1).2d 1229, 1230 (1989). 

	

7 	8. In order to establish prejudice, a petitioner must demonstrate that the alleged errors 

	

8 	worked to his actual and substantial disadvantage. Hogan, 109 Nev. at 959, 860 P.2d at 716. 

	

9 	9. NRS 34.800 creates a rebuttable presumption of prejudice to the State if "[a} period 

	

10 	exceeding five years between the filing of a judgment of conviction, an order imposing a 

	

11 	sentence of imprisonment or a decision on direct appeal of a judgment of conviction and the 

	

12 	filing of a petition challenging the validity of a judgment of conviction...." The statute also 

	

13 	requires that the State plead laches in its motion to dismiss the petition. NRS 34.800. 

	

14 	10. NRS 34.800 was enacted to protect the State from having to re-prove matters that 

	

15 	have become ancient history. In Groesbeck v. Warden, 100 Nev. 259, 260, 679 P.2d 126S, 

	

16 	1269 (1984), the Court explained: "The lengthy passage of time between conviction and a 

	

17 	subsequent challenge is a factor which by itself unduly works to the advantage of a felon 

	

18 	belatedly seeking relief from conviction. Memories of the crime may diminish and become 

	

19 	attenuated. The facts and circumstances of the offense may be impossible to reconstruct." 

	

20 	1/ 

	

21 	II 

22 

	

23 	II 

	

24 	II 

	

25 	/1 

	

26 	11 

	

27 	II 

28 p 

5 	 PAWPDOCS \ORDRWORDR \90790722006.4oc 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 rnmw/SVU 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar 11002781 

Chief Deputy District Attorney 
Nevada Bar #005734 

1 
	 ORDER  

2 
	THEREFORE, IT IS 11ERE-BY ORDERED that the Petition for Writ of Habeas 

3 
	Corpus (Post-Conviction) shall be, and is, hereby DISMISSED. 

4 
	DATED this 	day of February, 2007. 

5 

6 

7 

8 

6 	 PAWIIDOCSIORDRWORDW:9971.90722006,dot 
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CLERK - THE COURT 

1)geD Am, 
	 • 

I ASTA 
Roy D, Moraga 

2 Inmate # 31584 
Ely State Prison 

3 P. 0. Box 1989 
Ely, NV 89301 

4 
In Proper Person 

5 

6 

7 

8 

9 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

Case No, C92174 
Dept. No. 8 

V. 

THE STATE OF NEVADA, et al., 

Respondent. 

13 CASE APPEAL STATEMENT 

14 
1. Name of petitioner filing this case appeal statement: 

Roy D. Moraga 

2. Identify the judge issuing the order appealed from: 

_honorable Lee A. Gates, Dept, 8, Clark County District Court. 

3. All parties to the proceedings in the district court: 

Roy D. Moraga, Petitioner; The State of Nevada, Respondent. 

4. All parties involved in this appeal: 

Roy D. Moraga, appellant; The State of Nevada, appellee. 

5. Set forth the name, taw firm, address and telephone number of all counsel on appeal and 

15 

16 

17 

18 

19 

20 

21 

22 

23 
party or parties whom they represent: 

24 
David Roger 

25 	Clark County District Attorney 
200 Lewis Avenue 

26 	Las Vegas, NV 89155-2212 
Counsel for the State of Nevada 

27 

2fl COVED 

!VAR 0221301 

CLER11: OF THE COURT 
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2 

3 

Roy D. Ivloraga 
Lnrnate 31584 
Ely State Prison 
P. O. Box 1989 
Ely, NV 89301 
In proper person 

4 

5 6. 	Whether petitioner/appellant was represented by appointed or retained counsel in the 

 

6 	district court: 

7 	Mr. Moraga appeared in the instant case in proper person. He requested, but was denied, 

8 	appointment of counsel. 

9 7. 	Whether petitioner/appellant is represented by appointed or retained counsel on appeal: 

10 	Mr. Moraga has not been appointed counsel on the appeal of this case and is filing, concurrent 

11 	with the filing of the instant Notice of Appeal and Case Appeal Statement, a Motion for 

12 	Appointment of Counsel on Appeal. 

13 8. 	Whether petitioner/appellant was granted leave to proceed in forma pauperis, and the date 

14 	of entry of the district court order granting such leave: 

15 	a) 	With respect to his Motion for Leave to proceed in Forma Pauperi s and Petition for Writ 

[6 	 of Habeas Corpus (Post-Conviction) filed on January 10, 2006, Mr. Moraga was granted 

17 	 in. forma pauperis pursuant to a January 23, 2006 bearing, at which he was not present 

18 	 The court's granting of the in forma pauperis motion is reflected in its court minutes and 

19 	 in the January 23, 2006 hearing transcript which has been ordered for transcription. 

20 9, 	Date proceedings commenced in the district court (e.g., date complaint, indictment, 

21 	information or petition was filed): 

22 	a) 	Petition for Writ of Habeas Corpus filed February 20,1996. 

23 	b) 	Petition for Writ of Habeas Corpus filed January 10, 2006. 

24 	Dated thisgfrii day of  &Ir.—L./A/7 	, 2007. 

25 

26 

19 42- a,..,00.5;_ 
ROYA.r. MORAGA 
I,i P per Person 

2 

27 

28 
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rciZa-dm  
ROV. MORAGA, Petitionert  

• 
1 	 CERTIFICATE OF SERVICE 

2 
	

The undersigned hereby certifies that he is a person of such age and discretion as to be competent 

3 to serve papers. r, 

4 	That on  CD /A 	, 2007, he served a copy of the foregoing by personally 

5 mailing said copy to: 

6 David Roger 
Clark County District Attorney 

7 Regional Justice Center 
200 Lewis Avenue 

8 Las Vegas, Nevada 89155 

9 

10 Clerk of the Court 
Eighth Judicial District Court 

11 Regional Justice Center 
200 Lewis Avenue 

12 Las Vegas, NV 89155 

13 

E. K. McDaniel, Warden 
Ely State Prison 
P. 0. Box 1989 
Ely, NV 89301 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 	CIAO Nalleasei - Dperiilviuraga'splaSth JaCuseAppealSiTIli,Wrill 

28 

4 

14 

15 

16 
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FILED 

14" 
2 
 Q, ?H IV 

q1E41.1( TH1 COURT 

NOAS 
Roy D. Moraga 031584) 
Ely State Prison 
P.O. Box 1989 

3 Ely, NV 89301 
In Proper Person 

4 

5 

20 

21 

22 
	 By: 

23 
ROY ,Q MORAGA 
In Nobler Person 

24 

25 

26 

21-171  CEIVED 
28 

AR 02 7007 

CLEFO OF THE COURT 

1220 

18 

Dated this 234 day of 2007. 19 

• 
	 LL 

	 • 	• 

6 
	

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF CLARK 

8 

9 

ROY D. IvIORAGA, 	 Case No. C92174 
Dept. No. VIII 

Petitioner, 
NOTICE OF APPEAL 

s, 

STATE OF NEVADA, et al., 

Respondent.  

NOTICE IS HEREBY GIVEN that the Petitioner, Roy D. Ivloraga, appeals to the Nevada 

Supreme Court from the Findings of Fact, Conclusions of Law and Order, entered and served in this 

action on the 13 th  day of February, 2007. 

10 

11 

12 

13 

14 

15 

16 

17 



I 

it 
	 • 	S 

I 	 CERTIFICATE OF SERVICE, 

2 	The undersigned hereby certifies that he is a person of such age and discretion as to be competent 

3 to serve papers, 

4 	That on f e,, 44, ,-21 	2007, he served a copy of the foregoing by personally mailing 

5 said copy to: 

6 
Clerk, Eighth Judicial District Court 

7 Regional Justice Center 
200 Lewis Avenue, 3rd  Floor 

8 Las Vegas, NV 89155 

9 David Roger 
Clark County District Attorney 

10 Regional Justice Center 
200 South Lewis Avenue 

1 1 Las Vegas, -NV 89155 

12 E. K. McDaniel, Warden 
Ely State Prison 

13 P. O. Box 1989 
Ely, NV 89301 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2 
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• 
ORIGINAL 

ASTA 

2 

3 
	 21H1 ra -5 I p 	C li  

4 
	

DISTRICT COURT 
1 
	

CLARK COUNTY, NEVADA 
6 

7 STATE OF NEVADA, 	 ) 
) Case No: C92 174 

8 
	

Plaintiffs), 	 ) Dept No: VIII 
) 

vs. 	 ) 
) 

10 ROY D MORAGA, 	 ) 
) 

II 	 Defendant(s), 	 ) 
	 ) 

12 

13 

14 
	 CASE APPEAL STATEMENT 

15 

16 

17 

19 

20 

21 

22 

23 

24 

25 

26 

27 

1. Appellant(s): ROY D. MORAGA 

2. Judge: LEE A. GATES 

3, All Parties, District Court: 

Plaintiff; TUE STATE OF NEVADA 

Defendant(s), ROY D. MORAGA 

4. All Parties, Appeal: 

Appellant(5), ROY D. MORAGA 

Respondent, TI- IE STATE OF NEVADA 

5. Appellate Counsel: 

Appellant/Proper Person 
Roy D. Moraga ;13 1584 
P,O. Box 1989 
Ely, NV 89301 

Respondent 
David Roger, District Attorney 
200 Lewis Ave. 
Las Vegas, NV 89101 
(702) 671-2700 

28 



By: 

• 
6. District Court Attorney, Appointed 

7. On Appeal, N/A 

8. Forma Pauperis, Granted 

9. Date Commenced in District Court: December 2S, 1989 

Dated This 5 day of March 2007. 

Charles J. Short, Clerk of the Court 

Robin J. Mills, peptityVerk 
200 Lewis Ave 
PO Box 551601 
Las Vegas, Nevada 89155-1601 
(702) 671-0512 

-2- 
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1 MOT 
Roy D. Moraga 

2 Inmate # 31584 
Ely State Prison 

3 P. O. Box 1989 
Ely, NV 89301 

4 In Proper Person 

5 

6 

7 

FILED 

AR j  9 Q5 

Ci 
CLERK 	

CU..] RT 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 
8 

9 

10 

11 
ROY D. MORAGA, 

Petitioner, 

5,11'61  

CASE NUMBER: C92174 
DEPARTMENT: 8 

12 

13 
vs. 

THE STATE OF NEVADA, et al., 

Respondents. 

MOTION FOR APPOINTMENT OF 
COUNSEL ON APPEAL 

14 

 

15 

16 

17 

18 

19 

20 

21 

24 

25 

6 
71:7 
	

0, 
Cri 

r(28 
- • - 

COMES NOW, the Petitioner, in proper person, and respectfully requests that he be appointed 

counsel to represent him on appeal of these proceedings pursuant to NRS 34.750 and 34.820, 

Dated this gyd  day of feici/,,4,7  , 2007. 

1224 



3 to serve papers. 

That on  reA4 ,;  
, 2007, he served a copy of the foregoing by personally 4 

CERTIFICATE OF SERVICE 

2 
	

The undersigned hereby certifies that he is a person of such age and discretion as lobe competent 

5 mailing said copy to: 

6 David Roger 
Clark County District Attorney 

7 Regional Justice Center 
200 Lewis Avenue 

8 Las Vegas, Nevada 89155 

9 

10 Clerk of the Court 
Eighth Judicial District Court 

11 Regional Justice Center 
200 Lewis Avenue 

12 Las Ve las, NV 89155 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

E. K. McDaniel, Warden 
Ely State Prison 
P. 0. Box 1989 
Ely, NV 89301 

2 
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1 

2 

3 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

12 ii 29 Al) '07 

f,r2,/„ 
CLEM-{ 

• 

4 

5 THE STATE OF NEVADA, 

6 
	

PLAINTIFF, 

7 VS. 

8 ROY MORAGA, 

9 
	

DEFENDANT. 

CASE NO: C092174 

10 

11 
	

REPORTER'S TRANSCRIPT 

12 
	

OF 

13 DEFT'S PRO PER MOTION FOR LEAVE TO PROCEED IN FORMA 
PAUPERIS AND FOR APPOINTMENT OF COUNSEL 

14 

15 
	

BEFORE THE HONORABLE JUDGE LEE A. GATES 
DISTRICT COURT JUDGE 

16 
	

DEPARTMENT VIII 

17 

18 

19 
	

DATED MONDAY, JANUARY 23, 2006 

20 

21 FOR THE PLAINTIFF: TRACEY BRIERLY, ESQ. 

22 

REPORTED BY: SONIA L. RILEY, CCR NO. 727 

UNCERTIFIED ROUGH DRAFT TRANSCRIPT 
1 
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1 APPEARANCES: 

2 
	

FOR THE PLAINTIFF: 

3 
	

TRACEY BRIERLY, ESQ. 
DISTRICT ATTORNEY'S OFFICE 

4 
	

200 Lewis Avenue 
Las Vegas, Nevada 89155 

5 
	

(702) 671-2501 

6 
DEFENDANT NOT PRESENT 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 I 

UNCERTIFIED ROUGH DRAFT TRANSCRIPT 
2 
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I 
	

LAS VEGAS, NEVADA; MONDAY, JANUARY 23, 2006 

	

2 
	

PROCEEDINGS  

	

3 
	 * * * * * 	* 	* 

	

4 
	

THE COURT: Roy Moraga. 

	

5 	 Defendant's Pro Per Motion for Leave to 

6 Proceed Informa Pauperis is granted, and since this 

7 is his third or fourth successive petition, the 

8 Court is going to deny the appointment of an 

9 attorney. 

	

10 
	

Send a copy of the minute order to the 

II defendant. 

	

12 
	

(WHEREUPON, THE PROCEEDINGS WERE 

CONCLUDED.) 

	

14 
	 * * * * * * * 	* * 

15 

17 

18 

19 

20 

21 

22 

23 

24 

25 

UNCERTIFIED ROUGH DRAFT TRANSCRIPT 
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1 I 	 REPORTER'S CERTIFICATE 

2 

3 

10 

11 

12 

13 

14 

15 

16 

17 

18 

STATE OF NEVADA) 
:SS 

COUNTY OF CLARK) 

I, SONIA L. RILEY, CERTIFIED COURT 

REPORTER, DO HEREBY CERTIFY THAT I TOOK DOWN IN 

STENOTYPE ALL OF THE PROCEEDINGS HAD IN THE 

BEFORE-ENTITLED MATTER AT TEE TIME AND PLACE 

INDICATED, AND THAT THEREAFTER SAID STENOTYPE NOTES 

WERE TRANSCRIBED INTO TYPEWRITING AT AND UNDER MY 

DIRECTION AND SUPERVISION AND THE FOREGOING 

TRANSCRIPT CONSTITUTES A FULL, TRUE AND ACCURATE 

RECORD TO THE BEST OF MY ABILITY OF THE PROCEEDINGS 

HAD, 

IN WITNESS WHEREOF, I HAVE HEREUNTO 

SUBSCRIBED MY NAME IN MY OFFICE IN THE COUNTY OF 

CLARK, STATE OF NEVADA, 

4 

19 

20 

21 

22 

23 SONIA L. RILEY, CCR 727 

24 

25 

UNCERTIFIED ROUGH DRAFT TRANSCRIPT 
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1 
	

DISTRICT COURT 
	 .11 Irg /2 

i 

	

2 
	

CLARK COUNTY, NEVADA 	 - 

3 

4 

5 THE STATE OF NEVADA, 

	

6 
	

PLAINTIFF, 

CASE NO; C092174 

8 ROY MORAGA, 	 ) 
) 

	

9 	 DEFENDANT. 	) 
	 ) 

1 0 

	

11 
	

REPORTER'S TRANSCRIPT 

	

12 
	 OF 

	

13 
	ARGUMENT: PETITION FOR WRIT OF HABEAS CORPUS 

14 

	

15 
	

BEFORE THE HONORABLE JUDGE LEE A. GATES 
DISTRICT COURT JUDGE 

	

16 
	

DEPARTMENT VIII 

17 

18 

	

19 
	 DATED MONDAY, JUNE 26, 2005 

20 

21 FOR THE PLAINTIFF! SUMMER TANASI, ESQ. 

FOR THE DEFENDANT: IN PROPRIA PERSONA 

2 ,4 

25 REPORTED BY 	SONIA L. RILEY, OCR NO. 727 

SONIA L. RILEY, INC- 	(702) 526-1298 
1 

1230 



I APPEARANCES: 

2 
	

FOR THE PLAINTIFF: 

3 
	

SUMMER TANASI, ESQ. 
DISTRICT ATTORNEY'S OFFICE 

4 
	

200 Lewis Avenue 
Las Vegas, Nevada 89155 

5 
	

(702) 671-2501 

6 
FOR THE DEFENDANT: IN FORMA PAUPERIS 

7 

8 

9 

10 

11 

12 

7_3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SONIA L. RILEY, INC. (702) 526-1298 
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AI 

1 	 LAS VEGAS, NEVADA; MONDAY, JUNE 26, 2066 

2 
	

PROCEEDINGS  

4 
	

THE COURT: State of Nevada vs. Roy D.  

5 Moraga.  

6 
	 All right, sir. This is your motion. 

7 
	

THE DEFENDANT: What motion? 

8 
	

THE COURT: Don't you have a petition for 

9 writ? 

1 0 
	

You're Moraga? 

11 
	

THE DEFENDANT: Yes. 

12 
	

THE COURT; Roy D.? 

13 
	

THE DEFENDANT: Yes. 

14 
	

THE COURT; This is the time tor your 

15 argument on your petition. That's why you're here. 

16 	 THE DEFENDANT: Okay. Well, I thought the 

17 State went first. 

18 	 THE COURT: What now? 

19 	 THE DEFENDANT: I thought the state went 

20 first. 	I didn't know. 

21 	 THE COURT: You go first. You're the one 

22 who is filing this claiming your rights have been 

23 violated. 

24 
	

THE DEFENDANT: None of my attorneys have 

25 done any motions for me. 

SONIA L. RILEY, INC. 	(702) 526-1298 
3 
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THE COURT: You're representing yourself. 

THE DEFENDANT: When I was represented on 

my petition, the ineffective assistance of counsel, 

I tried to get them to bring in issues on my 

habitual criminal, and they wouldn't do it. I've 

tried everything from doing motions myself, and the 

Court still denied me. Then not too long ago in 

2004, I did a motion to vacate my judgment of 

conviction, and again your Honor -- 

10 	 THE COURT; Have you ever thought maybe it 

11 didn't have any merit? 

12 	 THE DEFENDANT: They hired attorneys on my 

13 case, but they won't do anything for me. They just 

14 keep denying me. 

15 	 THE COURT: You know why they deny it, 

16 because it was denied before, because they found 

17 your petition didn't have any merit. It even went 

18 up to the Supreme Court, and you can't keep filing 

19 these successive petitions. 

20 
	 THE DEFENDANT: Back at my direct appeal, 

21 the attorneys that they gave me refused to do 

22 anything I asked them, and when I filed my own 

23 motions, Chen the Court kept telling me, "Well, you 

24 have an attorney. That's what he's there for," but 

25 if he's not doing it, how am I going to get it in? 

SONIA L. RILEY, INC. 	(702) 526-1298 
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How am i going to get any kind of action out of the 

Court when the attorneys won't file any motions for 

me? They just -- they just won't do it 	Like I 

said, on my motion to vacate, you gave me Christina 

Hinds to do that motion, and she did some other 

thing -- Nevada Open Records Act -- and nobody asked 

her to do that, but she did it anyway, and they've 

been doing this for over 16 years, and I can't get 

anybody to do anything. 

10 
	

THE COURT: Sixteen years, huh. When are 

11 you coming up for parole? Do you get parole? 

12 
	

THE DEFENDANT: No. They gave me a 

13 habitual criminal on a misdemeanor and two felonies. 

14 That's life without, and they're trying to impose 

15 the new case law in 2001 saying that life without 

16 means life without. Shouldn't I be under the 

17 grandfather clause, because I was convicted back in 

18 	'89? 

19 
	

THE COURT: I agree. 

20 
	

THE DEFENDANT: They're not doing it. 

21 They're refusing to let me go to parole, refusing me 

22 everything. I can't get any attorney to do anything 

23 for me. 	I've done everything I can, and I'm still 

24 getting denied. 

25 
	

THE COURT: State? 

SONIA L. RILEY, INC. 	(702) 526-1298 
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1 	 MS. TANASI: Thank you, Judge, 

2 
	

The Supreme Court issued its remittitur 

3 from the defendant's direct appeal of the Amended 

4 Judgment of Conviction in 1995. This petition was 

5 filed in 2006, therefore, the petition is time 

6 barred, Judge, by the law. Furthermore, remand from 

7 federal court is not good cause for the delay. The 

8 State would be severely prejudiced, Judge, if you 

9 would allow that. It doesn't give him a reason to 

10 overcome State procedural bars because of coming 

11 down from federal court. An your Honor already 

12 mentioned, this petition is successive. 	It was 

13 already denied back in 1996, now this is his next 

14 petition citing the same thing_ That too should be 

15 denied, Judge. In this case, the State is pleading 

16 laches, Over ten years has elapsed between the 

17 first -- between the judgment of conviction filing 

18 and this instant petition, Judge, therefore, the 

19 State would be severely prejudiced by it, and we 

20 submit it on that and our written motion, Judge, 

21 which we have given to the Court. 

22 
	

THE COURT: 111 take it under advisement. 

23 Thank you. 

24 
	

(WHEREUPON, THE PROCEEDINGS WERE 

25 
	

CONCLUDED.) 

SONIA L. RILEY, INC. 	(702) 526-1298 
6 
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REPORTER'S CERTIFICATE 

STATE OF NEVADA) 
:SS 

COUNTY OF CLARK) 

I, SONIA L. RILEY, CERTIFIED COURT 

REPORTER, DO HEREBY CERTIFY THAT I TOOK DOWN IN 

STENOTYPE ALL OF THE PROCEEDINGS HAD IN THE 

BEFORE-ENTITLED MATTER AT THE TIME AND PLACE 

10 INDICATED, AND THAT THEREAFTER SAID STENOTYPE NOTES 

11 WERE TRANSCRIBED INTO TYPELAIRITTNG AT AND UNDER MY 

12 DIRECTION AND SUPERVISION AND THE FOREGOING 

13 TRANSCRIPT CONSTITUTES A FULL, TRUE AND ACCURATE 

14 RECORD TO THE BEST OF MY ABILITY OF THE PROCEEDINGS 

15 HAD. 

16 	 IN WITNESS WHEREOF, T HAVE HEREUNTO 

17 SUBSCRIBED MY NAME IN MY OFFICE IN THE COUNTY OF 

18 CLARK, STATE OF NEVADA. 

19 

20 

21 

22 

23 

24 

25 

SONIA L. RILEY, INC. 	(702) 526-1298 
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• 
E-F1LE LITE, 
ORIGINAL 

OPPS 
DAVID ROGER 

2 	Clark County District Attorney 
Nevada Bar #002781 

3 TALEEN PANDUKLIT 
Chief Deputy District Attorney 

4 Nevada Bar #005734 
200 South Third Street 

5 Las Vegas, Nevada 89155-2212 
(702) 455-4711 

6 	Attorney for Plaintiff 

• 
Elect rook ail'y Filed 

03/16/2007 11:04:43 AM 
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CLERK:Sir THE COURT 

	

7 
	

DISTRICT COURT 

	

8 
	

CLARK COUNTY, NEVADA 

9 
THE STATE OF NEVADA, 

	

10 	
Plaintiff, 	 CASE NO: C092174 

I I 
-vs-- 	 DEPT NO: VIII 

12 
ROY MORAGA, 

13 # 0938554 

	

14 
	 Defendant, 

	

15 
	

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 

	

16 
	

APPOINTMENT OF COUNSEL  

	

17 
	

DATE OF HEARING: March 19, 2007 
TIME OF REARING: 9:00 a.m. 

18 

	

19 
	

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

20 'FALLEN PANDUICHT, Chief Deputy District Attorney. and hereby submits the attached 

Points and Authorities in Opposition to Defendant's Motion to Appoint Counsel. 

	

22 
	

This opposition is made and based upon all the papers and pleadings on file herein, 

	

23 
	

the attached points and authorities in support hereof, and oral argument at the time of 

	

24 
	

hearing, if deemed necessary by this Honorable Court. 

	

25 
	

it 

	

26 
	

II 

	

27 
	

/1 

	

28 
	

il 

C , WATkr.rn 	 -Corri'Docu Dent Con veil erS lemy0,175130-230215.LX3C 
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1 	 POINTS AND AUTHORITIES  

	

2 	 STATEMENT OF THE CASE  

	

3 	On December 5, 1989, Defendant, Roy Moraea, was arrested for the sexual assault 

4 and rape of a woman in her home. The Defendant pled not guilty and a jury trial was had 

5 wherein the Defendant was found guilty of two (2) Counts of Burglary and two (2) Counts of 

	

6 	Sexual Assault. On June 30, 1990, the Defendant was sentenced to life without the 

	

7 	possibility of parole after being adjudicated a habitual criminal. 

The Defendant's direct appeal was denied on August 27, 1991 However, the Court 

	

9 	remanded the Defendant's case to the District Court for re-sentencing. The Supreme Court 

	

10 	concluded that the District Court had erroneously imposed one sentence for multiple 

	

11 	offenses. Remittitur was issued on September 17, 1991. 

	

12 	On October 21, 1991, the Defendant was resemenced to ten years for each of the 

	

13 	Burglary counts (Counts 1 -10, to run consecutive to each other. The Defendant also received 

	

14 	a consecutive term of life imprisonment with the possibility of parole after five years for 

	

15 	Count HI — Sexual Assault. The Defendant was adjudicated a habitual criminal as to Count 

	

16 	IV (Sexual Assault) and sentenced to a consecutive term of life imprisonment without the 

	

17 	possibility of parole. An Amended Judgment of Conviction was filed on November 13, 

	

18 	1991. 

	

19 	The Defendant appealed the second sentencing. The Nevada Supreme Court denied 

	

20 	the same on October 4, 1995. Retnittitur issued on October 24, 1995. On February 20, 1996, 

	

21 	the Defendant filed a post-conviction Petition for Writ of Habeas Corpus. On September 6, 

	

22 	1996, the District Court denied the Defendant's Petition. On April 30, 1998, the Defendant 

	

23 	filed a Motion to Correct an Illegal Sentence. On May 20, 1998, the District Court denied 

24 	the Defendant's Motion and the Defendant appealed the denial of both the Petition and the 

	

25 	Motion. 

26 	On April 20, 1999, the Nevada Supreme Court denied the Defendant's appeals. On 

27 	December 16, 2003, the Defendant filed a motion in District Court for the release of DNA 

28 	evidence. On January 7, 2004, the District Court denied the motion and the Defendant 

C7:1.13 1011rjani riles'Neev ie. Cocni ,Doc u mein C onvc rteagm0175130-230215, DOC 

1238 



appealed. The Nevada Supreme Court treated the motion as a successive petition for writ of 

2 habeas corpus, On September 15, 2004, the Nevada Supreme Court denied the Defendant's 

3 	appeal. The Supreme Court found that the Defendant's motion was procedurally barred and 

4 	the Defendant failed to demonstrate good cause and prejudice. 

5 	On November 15, 2005, the Defendant's federal Petition for Writ of Habeas Corpus 

6 	was denied and remanded for failure to exhaust his claims in state court. On January 10, 

7 	2006, the Defendant filed a Petition for Writ of Habeas Corpus. On February 27, 2006, the 

8 	State filed a Response and Motion to Dismiss the Petition for Writ of Habeas Corpus, in 

which it affirmatively pled laches. The Petition was denied on July 06, 2006. 

On March 5, 2007, the Defendant filed the instant Motion for Appointment of 

Counsel on Appeal. The State responds as follows. 

ARGUMENT  

I. DEFENDANT IS NOT ENTITLED TO APPOINTMENT OF AN 
ATTORNEY 

In Coleman V. Thomp,c6n, 501 U.S. 722 (1991), the United States Supreme Court 

ruled that the Sixth Amendment provides no right to counsel in post-conviction proceedings. 

In 44-cKague v. Warden, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada Supreme Court 

similarly observed that "Me Nevada Constitution.. .does not guarantee a right to counsel in 

post-conviction proceedings, as we interpret the Nevada Constitution's right to counsel 

provision as being coextensive with the Sixth Amendment to the United States 

Constitution." 

NRS 34.750 provides, in pertinent part: 
"raj petition may allege that the Defendant is unable to 

pay the costs of the proceedings or employ counsel. If the court 
is satisfied that the allegation of indigency is true and the petition 
is not dismissed summarily, the court may appoint counsel at the 
time the court orders the filing of an answer and a return. In 
making its determination, the court may consider whether: 

a) The issues are difficult; 
) The Defendant is unable to comprehend the 

proceedings; or 
c') Counsel is necessary to proceed with 

discovery." (emphasis added). 

28 
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Under NRS 34.750, it is clear that the court has discretion in determining whether to 

2 	appoint counsel. McKague specifically held that with the exception of NRS 34.820(1)(a) 

3 	[entitling appointed counsel when petition is under a sentence of death], one does not have 

4 	"Wily constitutional or statutory right to counsel at all" in post-conviction proceedings. Id. 

5 	at 164. 

The Nevada Supreme Court has observed that a Defendant "must show that the 

requested review is not frivolous before he may have an attorney appointed." Peterson v. 

Warden, Nevada Slate Prison, 87 Nev. 134, 483 P.2d 204 (1971) (citing former statute NRS 

177.345(2)). The State submits that the appointment of counsel would be a waste of public 

funds to appoint counsel for an appeal of the Defendant's procedurally barred post 

conviction relief. As such, the Defendant has failed to make the requisite showing for the 

appointment of counsel and his request should he denied. 

CONCLOSION 

Based on the aforementioned arguments, the State respectfully requests that this court 

DENY Defendant's Motion for Appointment of Counsel. 

DATED this 16 th  day of March, 2007. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #00278 I 

BY  Is/ TALEEN PANDLIKIIT 
TALEEN PANOLIKI-IT 
Chief Deputy District Attorney 
Nevada Bar #005734 

C Prcgrarn F Awl:Cm vi a.Co reDoc meal Convert ceatm 0175130-230215 .DOC 
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1 	 CERTIFICATE OF MAILING  

2 	1 hereby certify that service of the above and foregoing was made this 16 th  day of 

3 	March, 2007, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

4 
ROY D. IvIORAGA, BAC#31584 
ELY STATE PRISON 
P.O. BOX 1989 
ELY, NV 89301 

BY is/ HOWARD CONRAD 
Secretary for the District Attorney's Office 
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DAVID ROGER 
2 	Clark County District Attorney 

Nevada 13ar h,00278 
3  DANIELLE PIEPER 

Deputy District Attorney 
4 Nevada Bar #008610 

200 Lewis Avenue 
5 Las Vegas, NV 89155-2212 

(702) 671-2500 
Attorney for Plaintiff 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

10 

11 	
) 

12 
	

Case No. 	C09217,4 
Dept No, 	VIII 

13 

14 

15 

16 	 ORDER DENYING DEFENDANT'S MOTION FOR 

17 	 APPOINTMENT OF COUNSEL 

18 
DATE OF HEARING: March 19, 2007 

19 	 TIME OF HEARING: 9:00 A.M. 

20 	THIS MATTER having come OB for hearing before the above entitled Court on the 

21 	19th day of March, 2007, the Defendant not being present, IN PROPER PERSON, the 

22 Plaintiff being represented by DAVID ROGER, District Attorney, through DANIELLE 

23 	PIEPER, Deputy District Attorney, and the Court having heard the arguments of counsel and 

24 good cause appearing therefor. 
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Pa/A 	cLuitud—k„ 
A-NrELLE PIEPER 

1 	IT IS HEREBY ORDERED that the DEFENDANT'S MOTION FOR 

 2 APPOINTMENT OF COUNSEL, shall bc, arid is DEND. 

3 	DATED this  R. I  day of March, 2007. 

DAVIDROGER 
DISTRICT ATTORNEY 
Nevada Bar 4002781 

DeputyDistrict Attorney 
Nevada Bar 4008610 

hie/SW' 

DffiTkET JUDGE 
	cra., 

2 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY D MORAGA, 
Appellant, 

vs 
THE STATE OF NEVADA, 
Respondent. 

FIL FD 
Supreme Court No. 49049 

1031 SEP 13 P 2: 13 
District Court Case No. C092174 

( 	 ( 

CLE' JF TH COURT -T 

CLERK'S CERTIFICATE 

STATE OF NEVADA, ss. 

I, Janette M. Bloom, the duly appointed and qualified Clerk of the Supreme Court of the State of 
Nevada, do hereby certify that the following is a full, true and correct copy of the Judgment in this 
matter. 

JUDGMENT 

The court being fully advised in the premises and the law, it is now ordered, adjudged and decreed, 
as follows: "ORDER the judgment of the district court AFFIRMED,'' 

Judgment, as quoted above, entered this 16th day of August, 2007, 

IN WITNESS WHEREOF, I have subscribed my name and affixed 
the seal of the Supreme Court at my Office in Carson City, 

Nevada, this 11th day of September, 2007_ 

Janette M. Bloom, Supreme Court Clerk 

RECEIVED 

SEP 1 3?007 

CLERK OF THE CUUHT 
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IN THE SUPREME COURT or THE STATE OF NEVADA 

ROY D. MORAGA, 
Appellant, 

vs, 
THE STATE OF NEVADA, 
Respondent,  

No. 49049 

FILED 
AUG I 6 Z007, 

if.A1Pcift.;. 

l'4.‘Yr1j411-641.71-likr 

ORDER OF AFFIRMANCE 

This is a proper person appeal from an order of the district 

court dismissing appellant's post-conviction petition for a writ of habeas 

corpus. Eighth Judicial District Court, Clark County; Lee A. Gates, 

Judge. 

On July 7, 1990, the district court convicted appellant, 

pursuant to a jury verdict, of two counts of burglary and two counts of 

sexual assault. The district court sentenced appellant to serve a single 

term of life without the possibility of parole in the Nevada State Prison, 

On. direct appeal, this court upheld appellant's conviction but remanded to 

the district court for resentencing on the ground that the district court 

failed to sentence appellant for each of the four primary offenses,' 

After resentencing, the district court entered an amended 

judgment of conviction. 2  The district court sentenced appellant to serve 

two consecutive terms of ten years for the burglary counts and a 

'Moraga v. State, Docket No. 21488 (Order of Remand, August 27, 
1991). 

20n September 29, 2003, the district court entered a second 
amended judgment of conviction granting appellant with 180 days of 
credit for time served. 

RECEIVED 

SEP 1370G7 

CLERK OF THE COURT 	
- IMk3 
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• 	• 
consecutive term of life with the possibility of parole after five years for 

one of the sexual assault counts. The district court also sentenced 

appellant as a habitual criminal to a term of life without the possibility of 

parole for the remaining sexual assault count. This court dismissed 

appellant's appeal from the amended judgment of conviction. 3  The 

remittitur issued on October 24, 1995. 

On February 20, 1996, appellant filed a proper person post-

conviction petition for a writ of habeas corpus in the district court. 

Appellant, with the assistance of counsel, subsequently filed a supplement 

to the petition. The State opposed the petition and supplement. On 

September 6, 1996, the district, court denied appellant's petition. This 

court affirmed the district court's order on appea1. 4  

On January 10, 2006, appellant filed a proper person post-

conviction petition for a writ of habeas corpus in the district court. The 

State opposed the petition arguing that. the petition was procedurally time 

barred and successive. Moreover, the State specifically pleaded ladies. 

Pursuant to NRS 34.750 and 34.770, the district court declined to appoint 

counsel to represent appellant or to conduct an evidentiary hearing. On 

February 8, 2007, the district court dismissed appellant's petition. This 

appeal followed. 

In his petition, appellant claimed that his constitutional due 

process rights were violated because his sentence after resentencing 

3Moraga v, State, Docket No. 22901 (Order Dismissing Appeal, 
October 4, 1995). 

4Moraga v. State,  Docket Nos. 29321, 32542 (Order Dismissing 
Appeals, April 20, 1099). 
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exceeded his original sentence. Specifically, appellant alleged that the 

increased sentence was a result of vindictive punishment for challenging 

his convictions, 

Appellant filed his petition more than ten years after this 

court issued the remittitur from his appeal from the amended judgment of 

conviction. Thus, appellant's petition was untimely fi1ed. 5  Moreover, 

appellant's petition constituted an abuse of the writ because appellant 

could have raised his claim in his prior petition. 6  Appellant's petition was 

procedurally barred absent, a demonstration of good cause and prejudice)  

Good cause must be an impediment external to the defensc. 8  In the event 

that. good cause is not shown, a petitioner may he entitled to a review of 

defaulted claims if failure to review the claims would result in a 

fundamental miscarriage of justice) A petitioner may meet this standard 

upon a colorable showing that he is actually innocent of the crime)- 0  

Finally, because the State specifically pleaded laches, appellant was 

required to overcome the presumption of prejudice to the State) - 1  

5See NRS 34.726(1). 

6See NRS 34.810(2). 

7See NRS 34.726(1); NRS 34.810(1)0)); NRS 34.810(3). 

8See Lozada v. State, 110 Nev, 349, 353, 871 P.2d 944, 946 (1994)_ 

9See Mazzan v. Warden, 112 Nev. 838, 842, 921 P.2d 920, 922 
(1996). 

wSee Pellegrini v, State, 117 Nev, 860, 887, 34 P.3c1619, 637 (2001). 

ll-See NRS 34.800(2). 
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• 	• 
In an attempt to excuse his procedural defects, appellant first 

argued that he filed the untimely petition in an effort to exhaust his claim 

in state court. Exhausting state remedies does not constitute good cause 

to support the filing of an untimely petition. 

Second, appellant argued that his appellate counsel's failure to 

raise his claim on appeal from the amended judgment of conviction 

constituted an impediment external to the defense. Appellant failed to 

demonstrate that an impediment external to the defense prevented him 

from raising his claim within the statutory time period. Appellant's claim 

was reasonably available to him when he filed his first post-conviction 

petition for a writ of habeas corpus, and appellant failed to demonstrate 

that interference by officials prevented him from raising the claim in his 

first petition_ 12  

Third, appellant asserted that failure to consider his claim 

would result in a fundamental miscarriage of justice. Appellant's claim 

that his new sentence violated his due process rights lacked merit. In 

North  Carolina v. Pearce,  the United States Supreme Court held that 

"[The process of law, . . . , requires that vindictiveness against a defendant 

for having successfully attacked his first conviction must play no part in 

the sentence he receives after a new trial." 13  Unless the reason for 

increasing a sentence affirmatively appears on the record, a presumption 

arises that a gTeater sentence has been imposed for a vindictive purpose. 14 

12 See Pellegrini,  117 Nev. at 887, 34 P,3d at 537. 

13 395 U.S. 711, 725 (1969) overruled in part on other grounds by 
Alabama v. Smith, 490 U.S. 794 (1989). 

"Id. at 726. 
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• 
However, the presumption of vindictiveness does not apply where there is 

no reasonable likelihood of actual vindictiveness on the part of the 

sentencing authority, and in such a case the defendant must prove actual 

vindictiveness. 16  Here, there is no basis for a presumption of 

vindictiveness. Appellant did not successfully challenge his convictions, 

rather appellant's case was remanded because the district court 

erroneously sentenced appellant to a single sentence although appellant. 

was convicted of four separate offenses. As this court noted in the order of 

remand, Nevada laws anticipate that a corresponding sentence be imposed 

for each offense a defendant is convicted 0E 16  Appellant failed to 

demonstrate that the district court was acting vindictively when it 

imposed the new sentence an remand. Therefore, appellant failed to 

demonstrate that his due process rights were violated. Because 

appellant's claim lacked merit, appellant failed to demonstrate that a 

fundamental miscarriage of justice would result by failing to consider his 

Finally, in response to the State's plea of ladies, appellant 

claimed that the State would not be unduly prejudiced by the delay in 

filing his petition because the State cannot demonstrate that any 

transcripts, witnesses, evidence or records necessary for reviewing his 

claim are unavailable. Appellant further argued that the delay in filing 

his petition was not unreasonable because he was not responsible for the 

1 .5Smith,  490 U.S. at 799 - 800. 

ifiMoraga v. State,  Docket No. 21488 (Order of Remand, August 27, 
1991). 
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• 	• 
delay. We conclude that this falls short of overcoming the presumption of 

prejudice to the State. 

Based upon our review of the record on appeal, we conclude 

that the district court did not err by iiismissing appellant's petition, and 

we affirm the order of the district court. Having reviewed the record on 

appeal, and for the reasons set forth above, we conclude that appellant is 

not entitled to relief and that briefing and oral argument are 

unwarranted. 17  Accordingly, we 

tt". j.te.-4:14,s.tri,ctc-co t AFFIRMED. 18  

Gibbons 

„ 	J. 

cc: 	Hon. Lee A. Gates, District Judge 
Roy D. Moraga 
Attorney General Catherine Cortez Mastofes.rson City 
Clark County District Attorney David J. Roger 
Eighth District Court Clerk 

17See Luckett v. Warden,  91 Nev. 681, 682, 541 P.2d 910, 911 (1975). 

181Are have reviewed the document that appellant has submitted in 
proper person to the clerk of this court in this matter, and we conclude 
that no relief based upon that submission is warranted. 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY D, MORAGA, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

Supreme Court No. 49049 

District Court Case No. C092174 

REMITTITUR  

TO: Charles J. Short, Clark District Court Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and OpinionADrder. 
Receipt for Rernittitur. 

DATE: September 11, 2007 

Janette M. Bloom, Clerk of Court 

By: 
Chief peputy Clerk 

cc: Hon. Lee A. Gates, District Judge 
Attorney General Catherine Cortez Masio/Carson City 

Clark County District Attorney David J. Roger 

Roy D. Moraga 

RECEIPT FOR REMITTITUR 

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the 

REIVIITTITUR issued in the above-entitled cause, on 	sEp 13 200? 

BRANDI J.WENDEJ 

DEtiNA9 District Court Clerk 

tg-ISSEti+ 
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1 Case No. P110-0754 
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FILED 
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7 
	 IN AND FOR THE COUNTY OF PERSHING 

12 ROBERT LEGRAND, WARDEN, 

13 
	

Respondent. 

9.140djh  

C 92' i?f(  
ORDER  01 s'SkttO 

8 

9 ROY D. MORAGA, 

10 
	

Petitioner, 

11 
	

VS. 

SUBMITTED BY: 

3 
	

OISTRi1.7 COURT ctiRK 
LALL dt_Al.,1,3SCH 

4 

5 

6 
	IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

14 	This matter comes before the Court on the Respondent's motion for change of venue (motion). 

15 The Petitioner filed the petition for writ of habeas corpus (post-conviction) (petition) in this Court, 

16 challenging the validity of a conviction from Clark County, Nevada. Having reviewed the parties' 

17 moving  papers, the Court finds that the proper venue for the petition is the Ei ghth Judicial District 

18 Court of the State of Nevada in and for the Count y  of Clark. See NRS 34.738. Accordin gly, the Court 

19 grants the motion, and the petition shall be transferred to Clark Count y  for further proceedings. 

20 	IT IS SO ORDERED this 	2; . 	day of  A (:),,-j 	, 2011. 

21 
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Attorney General 	 I ORIGINAL ON ELE iN THES °Fla, LACEY LTNALUSODC COUNTY 
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26 Deputy Attorney General ; FOR THE COUNTY OFP.ERSIii 	STATE OF NEVADA. 

Appellate Division 
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ORIGINAL • 
FL ED 

1 Case No. PI 10-0754 

2 Dept. No, 2 

3 

4 

2011 APR- 1  PM 2: 05 

LA t.. 
DISTA /COUR, 	FOC 

gr: 
J 

5 

6 
	

IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

7 
	

IN AND FOR THE COUNTY OF PERSHING 

8 

9 ROY D. 1VIORAGA, 

10 
	

Petitioner, 	 MOTION FOR  
CHANGE OF VENUE 

11 	vs. 

12 ROBERT LEGRAND, WARDEN, 

13 
	

Respondent. 

14 	The Respondent, Robert Legrand, by and through counsel of record Catherine Cortez Masto, 

15 Attorney General of Nevada, and Jeffrey M. Conner, Deputy Attorney General, move this Court for an 

16 order for a change of venue on the Petitioner, Roy D. Moraga's ("Moraga") Petition for Writ of Habeas 

17 Corpus (Post-Conviction) ("Petition"). This Motion is made pursuant to NRS 34.738, and is supported 

18 by the accompanying memorandum of points and authorities, together with all other pleadings, papers 

19 and exhibits on file herein. 

20 	 MEMORANDUM OF POINTS AND AUTHORITIES 

21 	 I. 

22 	 FACTUAL, BACKGROUND  

23 	Moraga was tried and convicted of two counts of sexual assault in Clark County, Nevada, and 

24 received a sentence of life without the possibility of parole after the district court adjudicated Moraga 

25 habitual criminal. Moraga filed the Petition on December 8, 2010, in Pershing County, asserting three 

26 grounds for relief, all based on allegations that no is actually innocent. 

27 

28 
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2 
	

ARGUMENT  

3 
	Moraga asserts three different grounds for relief in his Petition, each of which is a collateral 

4 attack on the validity of his conviction from his conviction in Clark County. 	Pursuant to 

5 NRS 34.738(1), "[a] petition that challenges the validity of a conviction or sentence must be filed with 

6 the clerk of the district court for the county in which the conviction occurred." Moraga was convicted 

7 in Clark County, but filed the Petition in Pershing County. Accordingly, the Court should order a 

8 change of venue to Clark County. 

9 

10 	 CONCLL Mori 

11 	Moraga was tried and convicted in Clark County, and has filed the Petition attacking the validity 

12 of his conviction in Pershing County. NRS 34.782(1) requites a petition challenging the validity of a 

13 conviction to be filed in the same county where the petitioner was tried and convicted. Accordingly, the 

14 Court should order the Petition to be transferred to Eight Judicial District Court of the State of Nevada 

15 in and for the County of Clark. 

16 	RESPECTFULLY SUBMITTED this 1st day of April, 2011. 

17 	 CATHERINE CORTEZ MA STO 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

By: 
JEFF jM. CONNER 
Dc ty tIorney General 
Appellate Division 
100 North Carson Street 
Carson City, Nevada 89701-4717 
(775) 684-1200 

-2- 
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AFFIRMATION  
(Pursuant to NRS 23913.030) 

The undersigned does hereby affirm that the preceding document, MOTION FOR CHANGE OF 

VENUE, filed in case number PI 10-0754, does not contain the social security number of any person. 

DATEDthis 1st day of April, 2011. 

By: 
JEFF 	M. CONNER 
Deputy Attorney General 
Appellate Division 
100 North Carson Street 
Carson City, Nevada 89701-4717 
(775) 684-1200 

CERTIFICATE OF SERVICE  

[certify that I am an employee of the Office of the Attorney General and that on this lst day of 

April, 2011, 1 served a copy of the foregoing MOTION FOR CHANGE OF VENUE, by placing said 

document in the U.S. Mail, postage prepaid, addressed to: 

Roy D. Ivioraga 
NDOC 431584 
Northern Nevada Correctional Center 
P 0 Box 7000 
Carson City, Nevada 89702 

-3- 
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CATHERINE CORTEZ MASTO 
Attotne-v-Geoera 

JEF 't M. CONNER 
Depu Attorney General 
Appellate Division 
100 North Carson Street 
Carson City, Nevada 89701-4717 
(775) 684-1200 

Case No, PI 10-0754 

	 ORIGINAL 
	• 

FILED 
Dept. No. 2 1011 MAR I 6 PM 2: 06 

th;i4A, JSBN 
0157 • 	;01 URI-  CLERK 

41/ 0: 

IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF PERSHING 

ROY D. MORAGA, 

Petitioner, 	 NOTICE OF REPRESENTATION  
OF RESPONDENT 

vs. 

ROBERT LEGRAND, WARDEN, 	 ) 
) 

Respondent. 

The State of Nevada, by and through counsel, CATHERINE CORTEZ MASTO, Attorney General 

of the State of Nevada, hereby notifies the Court and respective parties to this action that Deputy Attorney 

General JEFFREY M. CONNER has assumed responsibility for representing the interests of the named 

respondent, and the Attorney General of the State of Nevada, and the interests of the State of Nevada in 

the above-entitled action 

RESPECTFULLY SUBlvII1 I ED this 17th day of March, 2011. 

By: 

1262 



CATHERINE CORTEZ MASTO 
Attorney__ 

By: 

20 

21 

17 

18 

19 

Roy D., IvIoraga 
NDOC #31584 
Northern Nevada Correctional Center 
P 0 Box 7000 
Carson City, Nevada 89702 

AFFIRMATION  
(Pursuant to NRS 239E1.030) 

2 
	

The undersigned does hereby affirm that the preceding document, NOTICE OF 

3 REPRESENTATION OF RESPONDENT, filed in case number PI 10-0754, does not contain the social 

4 security number of any person, 

5 	DATED this 17th day of March, 2011. 

JEFF Yipl. CONNER 
Depufy Ak-tb mey General 
Appellate Division 
100 North Carson Street 
Carson City, Nevada 89701-4717 
(775) 684-1200 

6 

7' 

8 

9 

10 

11 

12 

13 	 CERTIFICATE OF SERVICE  

14 	1 certify that I am an employee of the Office of the Attorney General and that on this 17th day of 

15 March, 2011, I served a copy of the foregoing NOTICE OF REPRESENTATION .  OF RESPONDENT, 

16 by placing said document in the L.T.S. Mail, postage prepaid, addressed to: 

23 

24 

25 

26 

27 

28 

-2- 
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4 

2 

3 
IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NIEVADA 

CASE NO. PI 10-0754 
DEPT. NO. 2 ZlI FE825 Pli 3: 27 

LACLI' GT:ANAL:330N 
DISTRIAqURT CLERK 

22 

• 
FILED 

IN AND FOR THE COUNTY OF PERSHING 
5 

6 

	

7 
	

ROY D. MORAGA, 
Petitioner, 

	

8 
	

VS. 	 AFFIDAVIT OF MAILING 

	

9 	
ROBERT LEGRAND, WARDEN, 

	

10 
	

Respondent. 

11 

	

12 
	I, Dawn Bequette, being first duly sworn depose and say: That I am, and was 

	

13 
	when the herein described mailing took place, a citizen of the United States, over 

	

14 
	21 years of age, and not a party to, nor interested in, the within action; that I 

am a Deputy Clerk of the Sixth Judicial District Court and that on the 25' day of 

	

15 	
February, 2011, I deposited in the United States Post Office at Lovelock, Nevada, 

	

16 	
a copy of Order and the Notice of Entry of Order, that was enclosed in a sealed 

	

17 	envelope upon which first class postage was fully prepaid, addressed to: 

18 

19 

20 

21 

Roy D. Moraga #31584 
1200 Prison Rd./LCC 
Lovelock, NV 89419 

Office of the Attorney General 
100 North Carson St. 
Carson City, NV 89701 

23 	 Deputy Courtlerk 

24 

25 

26 
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1 

2 

3 

4 

FILED 
7011 FEB 25 , PM 12/ 

LAi 	LLiSON 
DISTRICT cpuRr CLERK 

CASE NO. PI 10-0754 
DEPT. NO. 2 

Lacey Donaldson 

Clerk of Court 

By , 1. 

(Seal) 

IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
5 

	

6 
	 IN AND FOR THE COUNTY OF PERSHING 

	

7 
	

ROY!): N1ORAGA, 
Petitioner, 

NOTICE OF ENTRY 

	

9 
	 vs. 	 OF ORDER 

	

10 
	

ROBERT LEGRAND, WARDEN, 
Respondent. 

11 

12 

	

13 
	 PLEASE TAKE NOTICE that on February 25, 2011, the Court 

	

14 
	entered an order in this matter, a true and correct copy of which is 

	

15 
	

attached to this notice. 

DATED: February 25, 2011 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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• 
CASE NO, P110-0754 

DEPT. NO. 2 

• 
F E 

1011 FEB 25 Pil 3: 2'? 

3 

4 

5 

 

ClISTRI celt&C"" 
it 	(IL 

IN THE THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
6 
	

IN AND FOR THE COUNTY OF PERSHING 

7 
	 -oacp- 

8 
ROY D. MORAGA, 

9 
	

Petitioner, 

10 vs. 	
ORDER TO RESPOND 

11 ROBERT LEGRAND, WARDEN, 

12 
	 Respondent. 

13 

14 	Petitioner Roy D. Moraga filed in this Court a Petition for Writ of Habeas Corpus 

15 
(Post-Conviction) on December 8, 2010. The Court has reviewed the Petition and has 

16 

17 
determined that a response would assist this Court in determining whether Petitioner 

18 Mora.ga is unlawfully committed, detained, confined or restrained of his liberty. The State 

19 shall, within 45 days after the date of this Order, answer or otherwise respond to the 
20 

Petition and file a return in accordance with the provisions of NRS 34.360 through 34.830, 
21 

22 
inclusive. 

23 	IT IS SO O.RDERED. 

24 
	

DATED: February 24, 2011. 

25 

DISTRICT JUDGE 

28 

Sixth Judlelof 
Distritt Court 

26 

2 7 
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• 	• 
CASE NO. P110-0754 
	 FILED 

DEPT. NO. 2 
	 7011 FE8 25 PM 3: 27 

LAL.E1 LA.HALDSON 
D1SIli1P9T COURI_CLERK 

IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
IN AND FOR THE COUNTY OF PERSHING 

-o0o- 

ROY a MORAGA, 
9 
	

Petitioner, 

10 vs. 	
ORDER TO RESPOND 

11 ROBERT LEGRA.ND, WARDEN, 

12 
	 Respondent. 

13 

Petitioner Roy D. Moraga filed in this Court a Petition for Writ of Habeas Corpus 

(Post-Conviction) on December 8, 2010. The Court has reviewed the Petition and has 

determined that a response would assist this Court in determining whether Petitioner 

18 MOraga is unlawfully committed, detained, confined or restrained of his liberty_ The State 

shall, within 45 days after the date of this Order, answer or otherwise respond to the 

Petition and file a return in accordance with the provisions of NRS 34.360 through 34.830, 

inclusive. 

23 	IT IS SO ORDERED. 

DATED: February 24, 2011. 

14 

15 

16 

17 

19 

20 

21 

22 

24 

25 

26 

27 

28 

&xttl Jucticid 
District Court 
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CERTIFICATE OF SERVICE BY MAII4 

I do certify that I mailed a true and correct copy of the 

3 foregoing 

4 to the below address(es) on this  17yA  day of reby-u4r7  

5 2011  , by placing same in the U.S. Mail via prison law library 

6 staff, pursuant to NRCP 5(b): 

LoVelock Corre6tiona1 Center 
1200 Prison Road 
Lovelock, Nevada 89419 

Pe7lIVY-0.40e,r  In Pro Se 

aFFIRMATZQN PURSUANT TO NRS 2393.030  

The undersigned does hereby affirm that the preceding 

,edie1.A.1 far jacker..di Act;:nAJ 	PC,Mt .o.ni 
	

filed in 

District Court Case No. pi it)- 095v  does not contain the 

social security number of any person. 

Dated this 
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Case No. 

Dept. No. 

10-070-f 
FILED 

MO DEC -8 AM 9= I I 

DONNA GILES 
DISTRICT COURT CLERK 

IN THE 9brrii JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF PaSoOtrs  

) 

) 

Petitioner, 	) 
) 

-vs- 	 ) 
	

MOTION FOR APPOINTMENT 
) 
	

OF COUNSET4 
AJAWE 	) 

) 

Respondent. 	) 
	 ) 

COMES NOW Petitioner, gl  ,,77,20g/419,4 	, in pro se, 

and moves the Court for an order appointing counsel in the 

instant petition for writ of habeas corpus (post - conviction). 

This Motion is made and based upon NRS 34.750; all papers, 

pleadings and documents on file herein; and the points and 

authorities below. 

Kam AND AUTHORIIIES  

Petitioner is unable to afford counsel. See Application to 

Proceed In Forma Pauperis on tile herein. 

The substantive issues and procedural requirements of this 

case are difficult and incomprehensible to Petitioner. 

Petitioner, due to his incarceration, cannot investigate, 

Lake depositions or otherwise proceed with discovery herein. 

Petitioner's sentence is: /11,0/.4 es)  /oyes_ el, 1,714f e0 ,4.4 IVIPe  
tort-110a/, 
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• 	• 
There 	are 	r are not additional facts in support of 

this motion attached hereto on separate page(s). 

Counsel would assist Petitioner with a clearer presentation 

of his issues before this Court and would likewise facilitate 

and ease this court's task of discerning the issues and 

adjudicating same upon their merits. 

Discretion lies with the Court to appoint counsel under NRS 

34.750. Crump v. Wardell,  113 Nev. 293, 934 P.2d 247, 254 

(1997). The Court is to consider: (1) the complexity of the 

issues; (2) whether Petitioner comprehends the issues; (3) 

whether counsel is necessary to conduct discovery; and (4) the 

severity of Petitioner's sentence. NRS 34.750(1)-(1)(c). 

Under similar discretionary standards, Federal courts are 

encouraged to appoint counsel when the interests of justice so 

require - a showing which increases proportionately with the 

increased complexities of the case and the penalties involved in 

the conviction. Chaney v. Lewis,  801 F.2d 1191, 1196 (9th Cir. 

1986}. Attorneys should be appointed for indigent petitioners 

who cannot "adequately present their own cases." Jeffers N.f-

Lewis,  68 F.3d 295, 297-98 (9th Cir, 1995). 

Although Petitioner need meet but one (1) of the enumerated 

criteria of NRS 34.750 in order to merit appointment of counsel, 

he meets all of them_ He also presents a classic example of one 

meriting counsel under the interest of justice test bespoken by 

the Ninth Circuit. Indeed, Petitioner's sentence, coupled with 

the other factors set forth above, demonstrate that appointment 

of counsel to him would not only satisfy justice, but 

fundamental fairness, as well. 

-2- 
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CONCLUSION 

2 	For the reasons set forth above, the Court should appoint 

3 counsel to represent Petitioner in and for all further 

4 

5 

proceedings in this habeas corpus action. 

Dated this JO  day of  1ft.ir,,rihce- 201121.)  

 

/ 	#  345Yr  
LoVelock Correctional Center 
1200 Prison Road 
Lovelock, Nevada 89419 

9 
	

Petitioner In Pro Se 

10 
	

CERTIFICATE OF SERVICE  

11 
	

I do certify that I mailed a true and correct copy of the 

12 foregoing MOTION FOR APPOINTMENT OF COUNSEL to the below address 

13 on this /17 -   day of  14)0,r_ariki.-  

 

, 2047  , by placing same 

 

14 in the U-S. Mail via prison law library staff! 

15 	 Jftili SA?-rkt$ C 5 ?- 

16 	
PWArard,1 C-owo-Ty 0.1411K-er _111714:Pr-A■ Cy 

43ertr .2. T 7 	 • 

i_vi.re/pic i  tv ev.i.d.A g- 9 4/  / 7 

Attorney For Respondent 

(7). 
ti7 irrAe.94 3/1-5fg 

Petitioner In Pro Se 

AFFIRMATION PURSUANT TO NRS 23911.030 

The undersigned does hereby affirm that the preceding 

MOTION FOR APPOINTMENT OF COUNSEL DOES not contain the social 

security number of any person. 

Dated this er day of ocalt.rK,-4 cr 	, 20210 . 

26 
i 2 PA741e Ad 11-1  

Petitioner In Pro Se 

-3- 
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AFFIRMATION 
Pursuant to NRS 2396.030 

The undersigned does hereby affirm that the preceding  fk71C,OAJ  

sig 
 

cure 

(Title of Document) 

filed in District Court Case number 

0 	Does not contain the social security number of any person. 

-OR- 

0 	Contains the social security number of a person as required by: 

A. A specific state or federal law, to wit: 

(State specific law) 

-or- 

B. For the administration of a pubtic program or for an application 

for a federal or state grant. 

)(- 
jL- 
Date 

t p iP-'7.0 /C4514 
Print Name 

Title 
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Case No. 

2 Dept. No. 

FL ED 
20I1 DEC El All 9: I 

3 	 DONNA GILES 

4 
	 DISTRICT COURT CLERK 

5 

6 IN THE 3I117i  JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

7 	 IN AND FOR THE COUNTY OF IWYN0q5  
* * * * * 

PETITION FOR WRIT 
OF HABEAS CORPUS 
(POST-CONVXCTION)  

00 

U 

9

•  

Em 

11 

12 LEE/UAW)  L.gArde_Ai 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

ROY 0 , MoS4 6A 

) 
Respondent, 	) 

) 

) 
) 

Petitioner, ) 

c v ed 	eee 
INSTRUCTJONS: AeTUA em-feccAlei, i) is 	4t ev:d 

Per /UR 31, 340; Ala .5 3 Y. 5no j k3) et, g ep 

(1) This petition must be legibly handwritten or 
typewritten, signed by the petitioner and verified. 

(2) Additional pages are not permitted except where noted 
or with respect to the facts which you rely upon to support your 
grounds for relief_ No citation of authorities need be 
furnished. If briefs or arguments are submitted, they should be 
submitted in the form of a separate memorandum. 

(3) If you want an attorney appointed, you must complete 
the Affidavit in Support of Request to Proceed in Forma 
Pauperis. You must have an authorized officer at the prison 
complete the certificate as to the amount of money and 
securities on deposit to your credit in any account in the 
institution. 

(4) You must name as respondent the person by whom you are 
confined or restrained. If you are in a specific institution of 
the Department of Corrections, name the warden or head of the 
institution. If you are not in a specific institution of the 
Department but within its custody, name the Director of the 
Department of Corrections. 

27 
	

(5) You must include all grounds or claims for relief which 

28 raise all grounds in this petition may preclude you from filing 
you may have regarding your conviction or sentence. Failure to 

1 

1279 



7. Nature of offense involved in conviction being challenged: 

II A 

1 	Failure to raise all grounds I this petition may preclude you from filing future petitions challenging 

I your conviction and sentence. 
2 

3 	(6) You DULA allege specific fitcta supporting the claims in the petition you file seeking relief from 

any.  conviction or sentence. Failure to ego specific facts rather than just conclusions may cause youri 

4 petition 	be dismissed. If your petition con tains a claim of ineffective assistance of counsel, that 	I 

claim will operate to waive the attorney-client privilege for the proceeding in which you claim your 

5 counsel was ineffective.  

(7) If your petition challenges the validity of your conviction or sentence, the original and one 

copy must be filed with the clerk of the district court for the county in which the conviction occurred. 

Petitions raising any other daim must be filed with the clerk of the district court for the county in 

which you are incarcerated_ One copy must be mailed to the respondent, one copy to the attorney 

g 	office, and one copy to the district attorney of the county in which you were convicted or to 

the original prosecutor if you are challenging your original conviction or sentence, Copies must 

confr3rm in all particulars to the original submitted for filing. 

PETITION 

1. Name of institution and county in which you are presently imprisoned or where and who you 

are presently restrained of your liberty: 

2. Name the location of court which entered the judgment of conviction under attack: / C/i6,4H2  

14 

15 

16 
	

4. Case number: 
	

L ?/ 

17 
	

5. (a) Lend' of sentence: 20 yrs e_ S I  10 
Our. 

18 
	

(b) If sentence is death, state any date upon which execition is scheduled: 

19 	6. Are you . presently serving a sentence for a conviction other than the conviction under attack in 

20 this motion: 

21 	Yes 	No _  X.  If "Yes", list crime, case number and sentence being served at this time: _ 	 

22 

23 

24 

25 

26 

27 

28 1 
	 2 

6 

7 

S 

9 

10 

11 

12 

13 

3. Date ofjudgment of conviction: 

 

4-13- 261 • 

 

 

 

A/7,4  
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• 
S. What VIIS your plea? (Check one) 

2 	(a) Not guilty jf,_ 

3 	(b) Guilty 	 

4 	(c) Nolo contendere 

5 	9. If you entered a guilty  plea to one count of an indictment or information, and a not guilty plea 

6 to another count of an indictment or information, or ifa guilt y  pica was negotiated, give details: 

9 	10. If you were found guilty after a plea of not guilty, was the finding made by (check one) 

10 	(a) July  

	

11 	(I) Judge without a jury 

12 	11. Did you testify at trial? Yes  X  No 

	

13 	12, Did you appeal from the judgment of conviction? 

	

14 	Yes)  No 

	

15 	13. If you did appeal, answer tbe followin g : 

	

16 	(a) Name of court: AI e VA IA Syt 	ca Lief 

	

17 	(b) Came minter or citation: aixi g 

	

la 	(c) Result: Dr5 ish 

	

19 	(d) Date of appeal: / — 	17,.1 

	

20 
	

(Attach copy  of order or decision, &available). 

	

21 
	

14.) firm. did not appeid, explain briefly  why you did not:  

22 

23 

	

24 
	

15. Other than a direct appeal from the jud gment of conviction and sentence, have you previously  

25 filed any petitions, applications or motions with respect to this judgment in any  court, state or 

26 federal? Yes If-  No 	 

	

27 I 
28 
	 3 



7 

result 

5 

1 	16. If your answer to No 15 was "Yes", Ore the following information: 

2 	(a) (1) Name of court: Lazi1e_4_12/151,_ 

3 	 (2) Nature of proceedings: Liza_ e_LI. 

4 

(3) Grounds raised :  gee_ ?WA cXed  

6 

a 	(4) Did you receive an evidentiary bearing On your petition, application or motion? 

9 	 Yea 	No/ 

10 	 (5) Result: 	Pe/kJ cik;uLt_. 

11 	 (6) Date of result 	A/YA  

12 	 (7) If known, citations of any written opinion or date of orders entered pursuant to each 

13 result: 	 A //4  

14 	(b) As to any SeC011Ci petition, application or motion, give the same information: 

15 	 (1) Name of COurt: :C.4644 1.1.zitr.,21_,Q.4,:iir-at_a_wei___ 	 

16 	 (2) Nature of proceeding: 

17 	 (3) Grounds raised: 	 

18 	 (4) Did you receive an evidentiary hearing on your petition, application or motion? 

19 	 Yea h" No 

20 	 (5) Result:  4.11;14 C 	S  

(6) Date of result 
	

Alit/A f_y 7 )  „2_,022Y_____ 

(7) If known, citations or any written opinion or date of orders entered pursuant to each 

(c) As to any third or subsequent additional application or motions, give the same information 

as above, list them on a separate sheet and attack 

21 

22 

23 

24 

25 

26 

27 

28 
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1 	(d) Did you appeal to the highest state or federal court having jurisdiction, the result or actios. 

2 taken on any petition, application or motion? 

	

3 	 (1) First petition, application or motion? 

	

4 	 Yea 	No 

	

5 	 Citation or date of decision: 

	

6 	 (2) Second petition, application or motion? 

	

7 	 Yes 	No 

	

8 	 Citation or date of decision: 

	

9 	(e) If you did not appeal from the adverse action on itny petition, application or motion, 

10 briefly why you did not. (You may relate specific facts in response to this question. Your response 

11 may be included on paper which is %x 11 inchesattached to the petit' ion. Your response may not 

12 exceed five handwritten or typewritten pages in length).  ALL It rtvrst.___Arli'fo ALS  

13 f. Apt e_ifildr  

	

14 	17. Has any ground being raised in this petition been previously presented to this or any other 

15 court by way of petition kw habeas corpus, motion or application or any other post-conviction 

16 proceeding? If so, identify: 

	

17 	(a) Which of the grounds lathe same: 

18 

	

19 	(b) The proceedings in which ther grounds were raised: 	117/4  

20 

	

21 	(c) Briefly explain why you are again raising these grounds. (You must relate specific facts in 

22 response to this question. Your response may be included on paper which is 8 ½ x 11 inches attached 

23 to the petition. Your response may not exceed five handwritten or typewritten pages in length). — 

	

24 	  

25 

261 

27 

28 	 5 



20. Do you have any petition or appeal now pending in any court, either state or federal, as to the 

judgment under attack? 

Yes NE No 

If "Yes", statfi what court and the case number .  /1/;41_6__Cir_cleji_a_Liz51  

21. Give the name of each attorney who represented you in the proceeding resulting in your 

conviction and on direct appeal: 

zit! C 

22, Do you have any figure sentences to serve after you complete the sentence imposed by the 

judgment under attack? 

Yes 	No -71f "Yes", specify where and when it is to be served, if you know: 

6 

s 
	 • 

1 	18. If any of the grounds listed in Nos, 23(a), (b), (c), and (d), or listed on any additional pages 

2 you have attached, were not previously presented in any crther court, state or federal, Est briefly what 

3 grounds were not so presented, and give your reasons for not presenting them. (You mast reLate 

4 specific facts in response to this question. Your response may be included on paper which is 3 '/.3 x 

5 11 inches attached to the petition. Your response may not exceed five handwritten or typewritten 

6 pages in length). 	 2,3 

7 
PPove iy / AtAJOC AJc C 

3 	19. Arc you filing this petition more than one (1) year Maw* the firing of the judgment of 

9 conviction or the firing of a decision on direct appeal? If so, state briefly the reasons for the delay. 

10 (You must relate specific facts in response to this question. Your response may be included on paper 

11 which is 3 1,6 x Ii inches attached to the petition. Your response may not exceed five handwritten or 

12 typewritten pages in length). 	it/0  

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

28 

27 I 

rr 	. 
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Supporting FACTS (tell your 

law): qee. Alt  

story briefly without citing _cas
e? or 

(c) Ground Three: 71: '71-14. 

Supporting Factx-rEar-ipur story brief 
y withou—T-Fitctn7;gii76i7M747-7----  

C 	 • 	P 	• 	e4,0  parsud DA/A rcsi, 

AMTPAPIVAINE77, 

23 	
State concisely every ground on whic

h you claim your rights were 

violated 	
Summarize briefly the facts 

supporting each ground and 
if necessary, you may attach additional

 pages which 

state additional grounds and facts 
supporting the same. 

(d) Ground Fur: 

 

 

 

 

 

 

 

Supporting FACTS ftell your story bri
efly without citing cases or law); 
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WHEREFORE, eCt  71-;12/vey,  prays that the court grant 	 — 

renef ti which he may be entitled in this proceeding. 

EXECUTED at j...e/ve.i.:2 ir.e Lord- 	 1  

on the la_ day of A_ 	J-J_Ly_2,- 2OLL: 

5.7.ERNICAnani 

15nder penalty of periumy, pursuant to N.R.S. 208.165 et seq., the undersigned declares that he is 

the Petitioner named in the foregoing petition and knows the contents thereof, that the pleading is 

true and correct of his own personal knowledge, except as to those matters based on information and 

helieC and to those matters, he believes them to be true. 

Alttonicy for Petitioner 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
- 0 - 

28 



Ac›-  
Date 

AFFIRMATION 
PursuantPursuant to NRS 2398.030 

The undersigned does hereby affirm that the preceding 1,1 ,AJ For  

f-  411 .- +C 

 
 

 

to 

 
 

(Title of Document) 

filed in District Court Case number 

• Does not contain the social security number of any person. 

-OR- 

1] 	Contains the social security number of a person as required by: 

A. A specific state or federal law, to wit: 	z  , 

A1123 3 4366,  j ivies 3f,5e2oPta)(3)efsef. 
(State specifIc law) Areal Diluver 	r•-  d c e 

-or- 

B. For the administration of a public program or for an application 

for a federal or state grant. 

kte,‘I 	r)7,0A6464 
Print Name 

Pe.! at;LIIA.1  
Title 



VERIFICATION 

2 

3 

4 

5 

6 

7 

8 

Under penalty 
is the petitioner 
Contents thereof 
knowledge, except 
belief, and as to 

of perjury, the undersigned declares that he 
named in the foregoing petition and knows the 
that the pleading is true of his own 
as to those matters stated on information and 
such matters he believes them to be true. 

Ar 
eihr 	77--  
JT 	040AAn 	4,3151Z 

Lbv61ock Correctional Center 
1200 Prison Road 
Lovelock, Nevada 89419 

Petitioner In Pro Se 

9 	 CERTIFICATE OF SERVICE BY MAIL 

10 	1, g9i,  	, hereby certify,pursuant to 
N.R.C.P. 51b), that on this iir) 	day of the month of 

11 	krAmertswb,e4- 	of the year 20/0  , I mailed a true and correct 
copy of the foregoing PETITION FOR WRIT OF HABEAS CORPUS 

12 addressed to: 

13 	 warden Lf LRAM et)  
Lovelock Correctional Center 

14' 	 1200 Prison Road 
Lovelock, Nevada 

15 
Catherine Cortez Masto 

16 	 Nevada Attorney general 
100 No, Carson Street 

17 	 Carson City, Nevada 89701=4717 

18 	 ci6;,-/y, 654Z  
FceskLy_l   Minty District Attorney 
Po. ge5x  

26 

27 

28 

19 

20 

21 

22 

23 

24 

25 

LstJrK 	Nevada 89  q, c 

(District Attorney of County of Conviction) 

,:foe'e deli( 9e4' 
Loy lock Correctional Center 
1200 Prison Road 
Lovelock, Nevada 89429 

Petitioner In Pro Se 

-8- 

1300 



18 a copy of which is attached hereto. 
64.,1 

19 	DATED this  2 g.   day of Septentlfer, 1996. 

20 

21 

22 

23 

24 

25 

26 

27 

28 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar 4000477 

BY 	hialqk  
VICK n1&WOE 
Deputy District Attorney 
Nevada Bar #003776 

• &WV 
1 NEW 

STEWART L. BELL 
2 DISTRICT ATTORNEY 

Nevada Bar 4000477 
3 200 S. Third Street 

Las Vegas, Nevada 89155 
4 (702) 455-4711 

Attorney for Plaintiff 
5 

RECEIVED 

OCT 2896  

YWCA MUM DEIPMan 

DISTRICT COURT 
6 
	

CLARK COUNTY, NEVADA 

7 

8 THE STATE OF NEVADA, 	
) 

) 

9 
	

Plaintiff, 	
) 

) 
10 
	

) 
	

Case No. 	C92174 
) 
	

Dept. No. 	X 
ROY MORAGA 
	

) 
	

Docket 
4938554 
	

) 
) 
) 

Defendant. 	 ) 
) 

NOTICE OF ENTRY OF ORDER 

TO: STATE PUBLIC DEFENDER 

17 	YOU WILL PLEASE TAKE NOTICE that an Order was entered in the above-entitled action, 

11 

12 

13 

14 

15 

16 

ext,i6i- 
1301 



BY 

• 
1 	 RECEIPT OF COPY  

2 	RECEIPT OF COPY of the above and foregoing Findings of Fact, Conclusions of Law and 

3 Order is hereby acknowledged this 	day af October, 1996. 

4 	 STATE PUBLIC DEFENDER 

5 

6 

7 

8 

9 

11 

12 

13 

14 

15 

16 

17 

18 

19 

90 

91 

22 

23 

24 

25 

26 

27 

28 
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:1
)  
) 

) 

) 

.1
)  
) 

	 ) 

Case. No.. 	C92174 
Dept. No. 	X 
Docket 

-VS- 

ROY MORAGA, 
#918554 

Defendant(s) 

ORDR 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
Nevada Bar #000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-4711 
Attorney for Plaintiff 

5 

• 
FILED 

SEP 	so Di '36 

R 

DISTRICT COURT 
6 
	

CLARK COUNTY, NEVADA 

7 THE STATE OF NEVADA, 

8 
	

Plaintiff, 

9 

10 

11 

12 

13 

14 
	

FINDINGS OF FACT, CONCLUSIONS OF 

15 
	

LAW AND ORDER 

16 
	

DATE OF HEARING: 7/19/96 

17 
	

TIME OF HEARING: 9:00 A.M. 

18 
	

THIS CAUSE having come on for hearing before the Honorable Jack Lehman, District _fudge, 

19 on the 19th day of July, 1996, the Petitioner not being present, represented by DAVID SCIAIECK, ESQ., 

20 the Respondent being represented by STEWART L. BELL, District Attorney, by and through VICKI 

21 J. •ONROE, Deputy District Attorney, and the Court having considered the matter, including briefs, 

transcripts, arguments of counsel, and documents on file herein, now therefore, the Court makes the 

23 foilowin,g findings of fact and conclusions of law. 

?4 

25 	 FINDINGS OF FACT 

26 
	

1. 	Defendant was arrested for the December 5, 1989, sexual assault and rape of a woman 

'77 in her home. Defendant plead not guilty and a July trial was had wherein Defendant was found guilty 

28 
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I of two counts of Burglary and two counts of Sexual Assault. Thereafter on June 30, 1990, Defendant 

was sentenced to life in the Nevada State Prison without the possibility of parole after being 

3 adjudicated a habitual criminal. Defendant's direct appeal to the Nevada Supreme Court was denied 

4 on August 27, 1991. However, the Court remanded Defendant's ease to the District Court for 

5 resenteneing. The Supreme Court concluded that the District Court had erroneously imposed one 

6 sentence for multiple offenses, 

	

7 	2. 	On October 21, 1991, Defendant was resentenced in Department X of the Eighth 

8 Judicial District to ten years for each of the Burglary counts, to run consecutive to each other, and 

9 consecutive to a sentence of life imprisonment without the possibility of parole for Count Ill - Sexual 

10 Assault. Defendant was adjudicated a habitual criminal as to Count JV and sentenced to another 

11 consecutive term of life imprisonment without the possibility of parole. Defendant then appealed the 

12 second sentencing, specifically contesting the validity of the judzments of conviction used to 

13 adjudicate him a habitual criminal. The Nevada Supreme Court denied the same on October 4, 1995. 

	

14 	3. 	On December 5, 1989, between the hours of L30 a.m. and 5:30 a.m., Defendant 

15 entered the victim's residence located at 1000 Dumont, Apartment 22.7, Las Vegas. Once inside, 

16 Defendant took a woman's Seiko watch and approximately $25 from a coffee table in the living room, 

17 an unknown amount of cash from the victim's bedroom dresser, and a key to the apartment which was 

18 laying on a table near the front door. Defendant then left the apartment. At approximately 730 a.m., 

19 the victim returned to find the items missing. Las Vegas Metropolitan Police were contacted and a 

20 report of the entry submitted. 

	

4. 	Approximately noon of the same day, the victim (a 46 year-old female) was awakened 

72 by Defendant knocking at her front door. After informing Defendant that he had awakened her and 

".-3 asking him to leave, the victim returned to her room. Almost two hours later, the victim was 

14 awakened by a noise, only to find Defendant outside her bedroom on the stairs. Defendant grabbed 

1 5 the victim and after a brief struggle, the victim was able to momentarily free herself. However, 

16 Defendant regained his hold and pushed the victim down the staixs. Thereafter Defendant raped the 

'7 victim, instructed her to shower and raped her again. When Defendant exited the room, the victim 

contacted her daughter and requested her to contact the police. 
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1 

	

5, 	Around 2:15 p.m., LVMPD detained Defendant at in the 900 block of Sierfa Vista and 

after a positive identification by the victim., he was arrested and transported to the Clark County 

Detention Center, 

4 
	

II 

5 
	

CONCLUSIONS OF LAW 

6 
	

6. 	Defendant, for the first time in his collateral attack, challenges the length of time he 

7 was incarcerated before he was brought before a magistrate. Specifically, after remaining silent on 

8 the issue in appealing from two judgments of conviction, Defendant now alleges that he was 

9 incarcerated some 210 hours before his initial arraignment, and that no probable cause determination 

10.  was made. Defendant did not preserve this issue below or raise it in his direct appeal and as such, 

I it has been waived. NRS 34.810(1) provides in part: 

The court shall dismiss a petition if the court 
determines that: 

13 
(b) The petitioner's conviction was the result of a trial 

14 	 and the grounds for the petition could have been! 

15 
	

(1) Presented to the. trial court; 

16 
	

(2) Raised in a direct appeal or a prior 
petition for a writ of habeas corpus or 

17 
	 post-conviction relief; or 

13 
	

(3) Raised in any other proceeding that 
the petitioner has taken to secure relief 

19 
	

from his conviction and sentence, 
unless the court finds both cause for 

1 0 	 the failure to present the grounds and 
actual prejudice to the petitioner. 

NRS 34.810(3) imposes the burden upon the defendant of proving specific facts that 

demonstrate good cause for his failure to present such a claim in earlier proceedings and of showing 

actual prejudice to the defendant. Accordingly, the waiver of claims doctrine mandates the dismissal 
'34 

of Defendant's instant claim. Kimmel v. Warden,  101 -Nev. 6, 692 P.2d 1282 (1985); Bolden v.  

State,  99 Nev. 181, 659 P.2d 886 (1983). Defendant's Petition is barren as to why his allegations 
26 

surrounding probable cause determination were not raised in either of his direct appeals. 

	

7. 	Defendant took the stand at trial and offered a defense of "consent" to the charges of 
28 

-3- 
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Sexual Assault. An excerpt from his offered testimony is as follows: 

2 	PROSECUTOR: 	Basically, Mr, Moraga, what you are saying to 
us is you are really confirming everything 

3 	 everybody already testified to. You are just 
saying that the sex that happened between you 

4 

	

	 and Ms. Hawk was with her consent; is that 
right? 

DEFEND ANT: 	T hat ' s right. (3 ROA 550). 

8. Any issues of identification that DNA testing might hope to resolve has been rendered 

moot by offering the defense of "consent" to the sexual assault. Moreover, Defendant has waived 

this issue by (1) not preserving it below and (2) not raising the identification in his direct appeal 

pursuant to NRS 34.810. 

9. Nor was Defendant's counsel ineffective for not testing DNA evidence at the time of 

trial. In People v. Kaurish, 842 1).2c1 278, 298 (Cal. 1990),' a habeas petitioner claimed 

ineffective representation because his counsel failed to independently test dried stains on 

impounded clothing. Counsel therein did not know that a time limit existed for testing the 

material, such that the test results would be reliable: counsel admitted that he did not learn of the 

time limit until one year after the clothing was impounded. As such, the integrity of any future 

testing was jeopardized. The California Supreme Court refused to find any prejudice inured to 

that defendant. The Court noted that more was required than speculation that timely testing 

would have shown a favorable result: there must have been a reasonable probability that such 

evidence would be produced. Ka-Latish, at 298. No such reasonable probability can be gleaned 

from the record herein, 

10. In his last appeal from the judgment of conviction entered on remand, Defendant 

specifically challenged the validity of his habitual criminal status. The Nevada Supreme Court 

specifically denied his contentions and in a Order Dismissing Appeal, affirmed the District Court's 

conclusion that Defendant was a habitual criminal and the State had met its burden beyond a 

reasonable doubt. As such, that Order becomes the law of the case and forecloses Defendant's 

successive attempt at relief on this issue. Hall v, State,  91 Nev 314, 535 P.2d 797 (1975). 

' cert denied, Kaurish v. California, 502 U.S. 837, 112 S.Ct. 121 (1990). 
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26 
BY 

VICKI J. 1v101S/RDE 
Deputy District Attorriey 
Nevada Bar *003776 .)8 

1 Defendant duplicates his complaints surrounding his adjudication as a habitual criminal. The Supreme 

2 Court confirmed that adjudication and, therefore, the Supreme Court's ruling, issued on Defendant's 

3 direct appeal, became the law of this case and forecloses Defendant's ability to revive this claim. 

4 	11. 	The United States Supreme Court has clearly established the appropriate test for 

5 determining whether a defendant received constitutionally defective counsel. A defendant's burden 

6 is two-fold. First, a convicted defendant must show that his counsel's performance was objectively 

7 deficient such that counsel was not functioning as the 'counsel' envisioned by Sixth Amendment 

8 guarantees. Second, the defendant must show that the deficient performance prejudiced the defendant 

9 in a way that effectively deprived him of a fair trial. Strickland v. Washington,  466 U.S. 668, 687, 

10 104 S.Ct. 2052, 2064 (1984). Defendant is unable to show any prejudice inured by his assertion that 

11 his trial counsel should have moved to suppress a key that was found as the result of a warrantless 

12 search. Defendant cannot show that the outcome of his trial would have been different with the 

13 suppression of the house key. 

14 	 CONCLUSION  

15 	Based on the forgoing Findings of Fact and Conclusions of Law, Defendant's Petition for Writ 

16 of Habeas Corpus (Post-Conviction) is DENIED. 

17 	 ORDER  

18 	THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction Relief shall 

19 be, and it is, hereby denied. 

20 	DATED this 

21 

23 
STEWART L. BELL 

-14 DISTRICT ATTORNEY 
Nevada Bar 4000477 

25 
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RECEIPT OF COPY 

2 
	

RECEIPT OF COPY of the above and foregoing Findings of Fact is hereby acknowledged this 

3 	69   day of August, 1996. 

David M. Schieck 
ATTORNEY FOR DEFENDANT 

	

BY  co-LiA. 1)1 	ce_ALI h7r  

	

302 E. Carson #600 	 it 
Las Vegas, NV 89101, Nevada 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

71 2 

23 

24 

26 

27 
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Ca a 3:03-cv-00220-LRH-RAM Document 78-2 	Filed 07/1012008 Page 19 of 29 

	

1 
	

GROUND FIVE 

	

2 
	

DEFENSE COUNSEL'S NUMEROUS FAILURES PRIOR TO AND 
DURING TRIAL DENIED MR. MORAGA HIS RIGHT TO THE 

	

3 
	

EFFECTIVE ASSISTANCE OF COUNSEL IN VIOLATION OF 
THE SLXTH AND FOURTEENTH AMENDMENTS TO THE 

	

4 
	

UNITED STATES CONSTITUTION. 

	

5 	 A defendant in a criminal case is entitled to the effective assistance of counsel during all 

6 phases of a criminal proceeding. Because of counsel's errors, as more particularly set forth below, Mr. 

7 1VIoraga did not receive reasonably competent representation and was, therefore, prejudiced because had 

8 his lawyer performed competently he would have had a better outcome at trial. Accordingly, this court 

9 cannot conclude that the outcome was reliable. 

	

10 	A. 	Failure to investigate witnesses 

	

11 	 During testimony at trial it was shown that Mr. Moraga and Ms. Hawk had met outside 

12 of a bar called the Player's Lounge. Ms. Hawk was drinking inside her car and invited Mr. Moraga to 

13 join her Mr. Moraga testified that Ms. Hawk began crying and after comforting her the two began to 

14 kiss. In order to continue drinking the two traveled to a different, unnamed, bar a short distance away. 

15 While inside this bar Mr. Moraga testified that himself and Ms. Hawk began to "make out" so heavily 

16 that the bartender told them to go and get a motel room. 

	

17 	Mr. Moraga's trial attorney was aware that there were witnesses that would be able to support 

18 Mr. Moraga's contention that he and Ms. Hawk had. been physical prior to the alleged rape. Had Mr. 

19 Hiilma.n, the trial attorney, done some investigation of the case he could have called to testify at trial; 

20 the bartender, a person drinking at the bar, a person who was in the parking lot of the Player's Lounge 

21 or any other number of people who might have witnessed the pair kissing. Testimony from someone 

22 who could support Mr. Moraga's contentions would have been a great boost at trial. Such supportive 

23 testimony likely would have changed the outcome of the trial. 

	

24 	B. 	Failure to prepare Mr. Moraga for testimony 

	

25 	 During his testimony at trial Mr. Moraga proved that he was poorly prepared. The first 

26 example of this misunderstanding came when Mr. Moraga testified about what had happened while he 

27 was in Ms. Hawk's residence the night of the alleged rape. Ms. Hawk asked Mr. Moraga what had 

28 happened when the two had gone out drinking a week or so earlier. Earlier in his testimony Mr. Moraga 

19 

E -Kkit)it 
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AFFIRMATION 
Pursuant to NRS 239B.030 

The undersigned does hereby affirm that the preceding NOtLeA,/ 7c6i;  

' 	T. •a• 

Date 

(Title of Document) 

filed in District Court Case number 	C  cq 9 41 

Does not contain the social security number of any person. 

-OR- 

D 	Contains the social security number of a person as required by: 

A. A specific state or federal law to wit: 

ica5 	0 I 5 (1_5  
(State specific law) 

-or- 

B. For the administration of a public program Or for an application 

for a federal or state grant. 

SigrYture 

Print Jarne 

/17e9 / 0 iur 
Title 
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Case No. 

Dept. No. 

• 

yl!-I  OD- 5 1-1 

_e61z2; 
cg-- 

FILED 
2010 DEC -13 nIl 9: I 

DONNA GILES 
0151RICT COURT CLERK 

2 

3 

4 

5 

6 IN THE 52X771  JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

	

7 	 IN AND FOR THE COUNTY OF FIA95/17/V6  

8 

	

9 
	 /116446A 	 ) 

	

10 
	

Pell; . /.0'19ider  

	

11 	-vs- 

12 iigRAA/AAJARDEN  

13 
94242f:  

14 

15 

16 

17 

18 
n - 

	

19 	IT IS HEREBY ORDERED that 	  

20 shall be permitted to proceed In Forma Pauperis in this action, 

21 with no fees, costs or securities being necessary towards the 

22 filing or issuance of any writ, process, pleading or papers. 

	

23 	IT IS FURTHER ORDERED that the Sheriff shall make personal 

24 service of any necessary pleadings in this action without fees_ 

	

25 	IT IS SO ORDERED. 

	

26 	 Dated this L2-  day of  	 , 2011=, . 

27 

28 

 

riot Court Judge 

ORDER TO PROCEED 
IN F.QR1  PAUPERIS 

Upon consideration of Pe4:11 0A.ICO's  Application to Proceed 

In Forma Pauperis and it appearing that there is not sufficient 

income, property or resources with which to commence and 

maintain the action, and with good cause appearing: 

1313 



Accounting Technician 
Inmate Services Division 
Nevada Department of Corrections 

#345-6t-- on ZLig_l_i_212 Submitted by: 

1314 

lk 10_0-3674 

1 Case No. 

2 Dept. No. 

3 

4 

5 

IN TEE 31)(77/Y  JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
7 
	

IN AND FOR THE COUNTY OF tonf5A69V13  

8 
	 * * * 	* 

9 	 '61  

10 

84-  .° 34514 _ 

oveifz  I ; 

11 	-vs- 

12 	  

13 

14 

15 	T, the undersigned, do certify that  Roi  

16 NDOC 4  3/594 	, above-named, has a balance of $  .4.“! 	on 

17 account to his credit in the prisoners' personal property fund 

18 for his use at Lovelock Correctional Center, in Pershing County. 

19 	I further certify that said prisoner owes departmental 

20 charges in the amount of $ 	and that the _solitary 

21 security to his credit is a savings account established pursuant 

22 to NRS 209.247(5) with a balance of $ ( '.si 	which is 
23 inaccessible to him. 

24 	Dated this 	 day ofMaki 	 , 200  

CERTIFICATE OF INMATE'S 
112.02=IMIELLA=11 

Rectokele, ,Ot..) .  

25 

26 

27 

28 



28 

LC
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4 

5 

6 

7 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

1P 	(57544, 
	• 

1 Caae No. LLLY.2kr' 
	

FILED 
ZlIONOV 18 AMAI; 55 

DONNA GIES 
D1S 	COURT CLERK 

2 Dept. No_ 

3 

IN THE _5 1iX1711  ITUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF PER Alm ly  

* * * * * 

go t  b Alegit  A 

Pe 74, --troiver  

APPLICATION TO PROCEED 
IN FORMILSAUPERI S  

LEtfAltlei  w4X0EAI  

Ifertifb-Air  

COMES NOW Pe1;74:6 c 
	Rd,  7 9 . rige,,e,415.4 	 , in 

pro se, and moves the Court for an order granting him leave to 

proceed in the above-entitled action without paying the costs 

and/or security of proceeding herein. 

This motion is made and based upon //RS 12.015 and the 

attached affidavit and certificate of inmate's institutional 

account_ 

Dated this ..//0 	day of 	  

if.10 
if  3z5,fef  

Lo '-lock Correctional Center 
1200 Prison Road 
Lovelock, Nevada 89419 

drd r 	In Pro Se 
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•idavit in Sunport_of Applikttap  
to ProceedAjr-orma Pauperis  

State of Nevada 

County of Pershing  )  
EIB : 

sworn and on my  own "oat , do here y  depose and state the following  
in. support of my foregoing motion: 

COMES NOW, h':ie L 
	

A77ele.104 	
, who first being  duly  

(1) Because of my  poverty  I am unable to pay  the costs of the 
proceedings in the fore going  action at to give security  therefore ;  
I am entitled to relief. This application is made in good faith. 

(2) I swear that the responses below are true and correct and 
to the best of my  knowledge, information and belief: 

(a) I 	 am  v7  am not presently  employed. I currently  earn 
salary  or wages per month in the following  amount at Lovelock 
Correctional Center or, if I am not presentl y  employed, the date of 
my  last employment and the amount of salary  or wages I earned per 

7  month were as follows: J.4 	1, 1'"°,4,e-t` re," 	 pri7 M.171:1ee  

(b) I have NOT received any  money  from any  of the following  
sources within the past 12 months: business, profession, self-
employment, rent payments, pensions, interests or dividends, 
annuities, insurance payments, gifts or inheritances. Mone y, if 
any, placed on my  prison account from sources such as family  or 
friends, is in the amount as indicated on the attached Certificate 
of Inmate's Institutional Account, which reflects the total amount 
of money  in my  prison account. 

(c) I do NOT own any  real estate, stocks, bonds, notes, 
automobiles or other valuable propert y , and I do not have any money 
in a checking account. 

(d) I 	do Z_ do not have persons dependent upon me for 
support. The person(s) I support, if any, are as follows, with my 
relationship to them and the amount of my contribution towards 
their support being  as follows: 

(3) I swear under the penalt y  of perjury  that the above is 
true and correct and to the best of m y  personal knowledge, and that 
the foregoing is rendered without notary per NRS 208.15s. 

Dated this  /0  day  of  AA0V401/.4<,- 	2m a,  

/127 (;72  
0,kneeAp 	/  

Lo lack Correctional Center 
1200 Prison Road 
Lovelock, NV 89419 
er-ii.i,2w Er 	In Pro Se 
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AFFIRMATION PURSUANT TO MRS 239E1.030  

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

The undersigned does hereby affirm that the preceding 

APPLICATION FOR LEAVE TO PROCEED IN FORMA PAUPER'S does not 

contain the social security number of any person. 

Dated this /0  day of 	 20 /6  . 

k  /17/04e-A,-4  
Lov lock Correctional Center 
1200 Prison Road 
Lovelock, Nevada 89419 

In Pro se 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

- Affirmation Pursuant to NRS 239E1_030 - 
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Run; 04/19/11 Sixth Judicial District Court - Pershing County 
	

Page 	1 
13:59:58 	 Case Summary 

	
DC2100 

Case #: 	PI-10-0754 

Judge: 	MONTERO, MICHAEL R 

Date Filed: 11/16/10 	Department: 02 

Case Type: HABCOR HABEAS CORPUS 

Title/Caption: Roy D. Moraga 
-vs- 

Legrand, Warden 

Defendant (&) 
LEGRAND 

Plaintiff(e) 
MORACA, ROY D. 

Disp/Judgment: XBDT Date: 04/19/11 

Attorney(s) 
ATTORNEY GENERAL 

Attorney(s) 
PRO PER 

Filings; 

)1 
 Date Pty Filing 
1/18/10 P APPLICATION TO PROCEED IN FORMA PAUPERIS 	 FILED 
1/18/10 P CERTIFICATE OF INMATE'S INSTITUTIONAL ACCOUNT 	FILED 

A2/08/10 C ORDER TO PROCEED IN FORMA PAUPERIS 	 FILED 
,ii2/08/10 P PETITION FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) FILED 
A2/06/10 P MOTION FOR APPOINTMENT OF COUNSEL FILED 
A2/29/10 P EX PARTE SUPPLEMENTAL MOTION FOR APPOINTMENT OF 

COUNSEL 
12/22/11 F MOTION FOR JUDICIAL ACTION ON PETITION 
,.//25/11 C ORDER TO RESPOND 
J2/25/11 C NOTICE OF ENTRY OF ORDER 
2:2/25/11 C AFFIDAVIT OF MAILING 
1/3/10/11 F NOTICE OF CHANGE OF ADDRESS 
13/18/11 D NOTICE OF REPRESENTATION OF RESPONDENT 
A/04/11 D MOTION FOR CHANGE OF VENUE 
14/18/11 P OPPOSITION TO STATES MOTION FOR CHANGE OF VENUE 
/4/19/11 C ORDER 

Events: 
Date 	Time Code Event 

FILED 
FILED 
FILED 
FILED 
FILED 
FILED 
FILED 
FILED 
FILED 
FILED 

Fees 

11/18/10 
12/30/10 
2/24/11 
4/04/11 
4/19/11 
4/19/11 

FILE PUT IN JUDGE'S BOX 
MOTION COUNSEL IN JUDGE'S BOX 
CASE FILE RETURNED BY JUDGE WAGNER'S LAW CLERK/NO ORDER 
CASE FILE SENT TO JUDGE MONTERO 
CASE FILE RETURNED BY JUDGE WAGNER/ORDER FILED 
CASE TRANSFERRED TO EIGHTH JUDICIAL DISTRICT PER CT ORDER 
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LAC I?( DONALDSON 

	 CLERK - TREASURER 	CAROL ELERICK 
Cl ark &l Tro &rut or 	 Pershing County 	 Deputy 

DAWN BEQUETTE 
Deputy 

Date: April 19, 2011 

To: Eighth Judicial District Court 
200 Lewis Avenue 
Las Vegas, NV. 89155-2311 

Please find enclosed: 

Case /RI 10-0'754 
Entitled: Roy D. Moraga vs Robert LcGrand, Warden 

This case was ordered to your jurisdiction on April 19, 2011 by the 

Honorable Michael R. Montero. 

Sincerely, 

Carol Eleriek 
Deputy Court Clerk 

ce 
Encl. 

POST OFFICE BOX 820 • LOVELOCK, NEVADA 89419 • (775) 273-2410 • Ekx (775) 273-2434 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY DANIELS MORAGA, 
Appellant(s), 	 Case No: C092174 

VS. 
	 SC NoT64931 

STATE OF NEVADA, 
Respondent(s), 

RECORD ON APPEAL 
VOLUME 

5 

ATTORNEY FOR APPELLANT 
ROY D. MORAGA #31584, 
PROPER PERSON 
1200 PRISON ROAD 
LOVELOCK, NV 89419 

ATTORNEY FOR RESPONDENT 
STEVEN B. WOLFSON, 
DISTRICT ATTORNEY 
200 LEWIS AVE. 
LAS VEGAS, NEVADA 89101 



C092174 STATE OF NEVADA vs. ROY D. MORAGA 

INDEX  

VOLUME: 	PAGE NUMBER:  

1 	1 - 220 

2 	221 -440 

3 	441 -660 

4 	661 - 880 

5 	881 - 1101 

6 	1102 - 1320 

7 	1321 - 1537 

8 	1538 - 1726 



89C092174 	The State of Nevada vs Roy D Moraga 

INDEX 
PAGE 

VOL 	DATE 	PLEADING 
	

NUMBER: 

6 	01/10/2006 	AFFIDAVIT IN SUPPORT OF MOTION FOR LEAVE TO 	1120 - 1123 
PROCEED IN FORMA PAUPERIS AND FOR APPOINTMENT 
OF COUNSEL 

3 	10/03/1991 	AFFIDAVIT IN SUPPORT OF MOTION FOR WITHDRAWAL 
OF ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

02/20/1996 

03/11/1996 

01/10/2006 

02/15/2012 

04/30/1998 

09/27/2004 

06/13/1990 

01/09/1990 

11/13/1991 

07/31/1992 

08/14/2013 

01/08/2014 

01/17/2014 

10/29/1996 

06/15/1998 

AFFIDAVIT OF DEFENDANT 

AFFIDAVIT OF PETITIONER 

AFFIDAVIT OF PETITIONER 

AFFIDAVIT OF PETITIONER 

AFFIDAVIT OF ROY D. MORAGA 

AFFIDAVIT OF ROY D. MORAGA 

AMENDED INFORMATION 

AMENDED INFORMATION BY INTERLINEATION 
FEBRUARY 15, 1990 

AMENDED JUDGMENT OF CONVICTION (JURY TRIAL) 

ANSWER IN OPPOSITION TO MOTION FOR RETURNING 
SEIZED PROPERTY 

APPLICATION TO PROCEED IN FORMA PAUPERIS 

APPLICATION TO PROCEED IN FORMA PAUPERIS 

APPLICATION TO PROCEED IN FORMA PAUPERIS 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

445 - 445 

760 - 761 

705 - 707 

767 - 769 

446 - 448 

708 - 709 

770 - 771 

1124 - 1125 

1351 - 1353 

890 - 891 

1064 - 1065 

121 - 124 

15 - 17 

464 - 466 

673 - 683 

1483 - 1486 

1546 - 1548 

1554 - 1557 

862 - 864 

913 - 914 

4 

4 

4 

3 

4 

4 

6 

7 

5 

5 

1 

1 

03/05/1996 	AFFIDAVIT IN SUPPORT OF MOTION FOR WITHDRAWAL 
OF ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

02/20/1996 	AFFIDAVIT IN SUPPORT OF MOTION TO PROCEED IN 
FORMA PAUPERIS 

03/11/1996 	AFFIDAVIT IN SUPPORT OF MOTION TO PROCEED IN 
FORMA PAUPERIS 

10/03/1991 	AFFIDAVIT IN SUPPORT OF OF REQUEST TO PROCEED IN 
FORMA PAUPERIS 

3 

4 

7 

8 

8 

4 

5 

1 
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09/28/1998 

02/18/2004 

02/10/2005 

03/02/2007 

03/05/2007 

09/18/2012 

12/17/2013 

02/03/2014 

02/25/2002 

01/08/2014 

01/21/2014 

01/17/1997 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CERTIFICATE OF INMATE'S INSTITUTIONAL ACCOUNT 

CERTIFICATE OF INMATE'S INSTITUTIONAL ACCOUNT 

CERTIFICATE OF INMATE'S INSTITUTIONAL ACCOUNT 

CERTIFICATE OF MAILING 

950 - 951 

1047 - 1048 

1105 - 1106 

1217 - 1219 

1222 - 1223 

1449 - 1450 

1536 - 1537 

1580 - 1581 

971 - 971 

1549 - 1550 

1572 - 1572 

889 - 889 

5 

5 

6 

6 

6 

7 

7 

8 

5 

8 

8 

5 

4 
	

08/05/1996 	CERTIFICATE OF MAILING OF MOTION TO WITHDRAW AS 833 - 833 
COUNSEL 

8 
	

05/08/2014 	CERTIFICATION OF COPY AND TRANSMITTAL OF 
RECORD 

1 
	

12/28/1989 	CRIMINAL BINDOVER 

01/27/1992 

01/08/2014 

06/27/1990 

11/13/1991 

02/13/1992 

10/07/1996 

06/13/1998 

09/22/1998 

02/10/2005 

05/08/2014 

05/07/2014 

02/20/1992 

CRIMINAL SETTING SLIP 

DECLARATION OF ROY D. MORAGA 

DESIGNATION OF CONTENTS OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DISTRICT COURT MINUTES 

DOCUMENTARY EXHIBITS (UNFILED) 

EX PARTE APPLICATION FOR PREPARATION OF 

472 - 472 

1545 - 1545 

143 - 144 

467 - 468 

474 - 474 

852 - 853 

910 - 911 

947 - 948 

1107- 1108 

1664 - 1726 

1606 - 1663 

475 - 475 

3 

8 

1 

3 

3 

4 

5 

5 

6 

8 

8 

3 

2 
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TRANSCRIPTS 

6 

5 

02/15/2012 	EX PARTE MOTION FOR APPOINTMENT OF COUNSEL 

02/09/2004 	EX PARTE MOTION FOR EXCESS FEES 

02/20/1996 	EX PARTE MOTION FOR FEES FOR EXPERT SERVICES 

09/27/2004 	EXTRAORDINARY WRIT OF MANDAMUS 

10/03/1991 	FINANCIAL CERTIFICATE 

01/10/2006 	FINANCIAL CERTIFICATE 

02/08/2007 	FINDING OF FACT AND CONCLUSIONS OF LAW 

09/06/1996 	FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 

08/13/2012 	FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 

12/04/2013 	FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 

01/09/1990 	INFORMATION 

03/15/1990 	INSTRUCTIONS TO THE JURY 

07/07/1990 	JUDGMENT OF CONVICTION (JURY TRIAL) 

03/13/1990 	JURY LIST 

08/14/2013 	MEMORANDUM OF POINTS AND AUTHORITIES PETITION 
FOR WRIT OF HABEAS CORPUS POST-CONVICTION 

06/04/1990 	MOTION AND NOTICE OF MOTION TO AMEND 
INFORMATION 

02/20/1996 	MOTION AND NOTICE OF MOTION TO COMPEL, 
PRODUCTION OF SEMAN AND BLOOD 

02/05/1990 	MOTION AND NOTICE OF MOTION TO ENDORSE NAMES 
ON INFORMATION 

10/18/2004 	MOTION AND ORDER FOR FAILURE TO PROSECUTE AND 
REINSTATE MOTION TO VACATE AND/OR AMEND 
JUDGMENT 

02/22/2006 	MOTION AND ORDER TO TRANSPORT AND PRODUCE 
INMATE FOR HEARING 

7 

5 

4 

5 

3 

6 

6 

4 

7 

7 

1 

1 

1 

1 

7 

1 

4 

1 

1348 - 1350 

1033 - 1039 

710 - 714 

1066 - 1072 

449 - 450 

1126 - 1127 

1204 - 1209 

836 - 841 

1407 - 1413 

1510 -1520 

12 - 14 

45 - 69 

149 - 150 

44 - 44 

1461 - 1477 

88 - 120 

715 - 729 

34 - 37 

1078 - 1085 

1172 - 1176 

7 
	

08/14/2013 	MOTION FOR APPOINTMENT OF COUNSEL 
	

1478 - 1482 

8 	01/08/2014 	MOTION FOR APPOINTMENT OF COUNSEL 
	

1551 - 1553 

3 
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8 	01/21/2014 	MOTION FOR APPOINTMENT OF COUNSEL 

6 	03/05/2007 	MOTION FOR APPOINTMENT OF COUNSEL ON APPEAL 

8 	01/21/2014 	MOTION FOR CORRECTION OF ILLEGAL SENTENCE 

5 	06/01/1998 	MOTION FOR ENLARGEMENT OF TIME 

7 	04/09/2012 	MOTION FOR ENLARGEMENT OF TIME (FIRST REQUEST) 

4 	04/11/1996 	MOTION FOR EXTENSION OF TIME TO FILE 
SUPPLEMENTAL POINTS AND AUTHORITIES 

7 	02/15/2012 	MOTION FOR JUDICIAL ACTION ON PETITION 

3 	10/03/1991 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

4 	02/20/1996 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

4 	03/05/1996 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

4 	03/11/1996 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

5 	02/25/2002 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

6 	01/10/2006 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 
AND FOR APPOINTMENT OF COUNSEL 

PAGE 
NUMBER: 

1573 - 1575 

1224 - 1225 

1558 - 1571 

908 - 909 

1360 - 1372 

794 - 797 

1346 - 1347 

451 - 451 

730 - 730 

762 - 762 

772 - 772 

972 - 974 

1128 -1129 

4 
	

08/26/1993 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS; 	686 - 696 
AFFIDAVIT IN SUPPORT OF REQUEST TO PROCEED IN 
FORMA PAUPERIS; MOTION FOR AMENDED JUDGMENT 
OF CONVICTION TO INCLUDE JAIL TIME CREDITS AND 
AFFIDAVIT OF PETITION 

08/06/2012 	MOTION FOR RECONSIDERATION 

12/16/2003 	MOTION FOR RELEASE OF DNA EVIDENCE UNDER 
NEVADA OPEN RECORDS ACT 

07/21/1992 	MOTION FOR RETURNING SEIZED PROPERTY 

03/11/1996 	MOTION FOR RETURNING SEIZED PROPERTY 

03/19/2014 	MOTION FOR RETURNING SEIZED PROPERTY 

01/02/1992 	MOTION TO APPOINT COUNSEL FOR APPEAL 

04/30/1998 	MOTION TO MODIFY OR IN THE ALTERNATIVE CORRECT 
ILLEGAL SENTENCE 

02/25/2002 	MOTION TO PRESERVE EVIDENCE AND ORDER 

08/06/1998 	MOTION TO STRIKE 

7 

5 

4 

4 

8 

3 

5 

5 

5 

1389 - 1402 

999 - 1009 

670 - 672 

773 - 776 

1591 - 1594 

469 - 471 

892 - 893 

975 - 983 

921 - 927 

4 
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3 
	

09/26/1991 	MOTION TO TRANSFER SENTENCING BACK TO 
	

442 - 444 
DEPARTMENT VIII 

5 
	

10/31/2002 	MOTION TO VACATE AND/OR AMEND JUDGMENT 
	

985 - 990 

06/27/1990 

10/30/1991 

09/27/1996 

06/13/1998 

09/22/1998 

02/17/2004 

02/10/2005 

03/02/2007 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

788 - 791 

829 - 832 

1086 - 1091 

1244 - 1251 

1502 - 1509 

701 - 704 

952 - 954 

955 - 962 

963 - 970 

1116 - 1119 

457 - 461 

145 - 146 

463 - 463 

850 - 851 

912 - 912 

949 - 949 

1041 - 1042 

1109 - 1109 

1220 - 1221 

4 

4 

5 

6 

7 

4 

5 

5 

5 

6 

3 

1 

3 

4 

5 

5 

5 

6 

6 

04/09/1996 	MOTION TO WITHDRAW AS COUNSEL 

08/02/1996 	MOTION TO WITHDRAW AS COUNSEL 

10/19/2004 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED 

09/13/2007 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED 

10/30/2013 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED; REHEARING DENIED 

10/30/1995 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

04/30/1999 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

06/01/1999 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

06/01/1999 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

05/02/2005 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

10/04/1991 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - REMAND 

5 
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09/17/2012 

12/16/2013 

01/31/2014 

02/22/2006 

09/19/2011 

09/27/2013 

02/13/2007 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF CHANGE OF ADDRESS 

NOTICE OF CHANGE OF ADDRESS 

NOTICE OF CHANGE OF HEARING 

NOTICE OF ENTRY OF DECISION AND ORDER 

1444 - 1448 

1533 - 1535 

1576 - 1579 

1177 - 1177 

1321 - 1324 

1500 - 1501 

1210 - 1216 

7 

7 

8 

6 

7 

7 

6 

7 
	

08/21/2012 	NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS 1414 - 1421 
OF LAW AND ORDER 

7 
	

12/09/2013 	NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS 1521 - 1532 
OF LAW AND ORDER 

4 
	

04/17/1996 	NOTICE OF ENTRY OF ORDER 
	

799 - 802 

09/20/1996 

10/28/1996 

05/29/1998 

07/07/1998 

04/08/2005 

04/22/2014 

02/26/2002 

03/14/2012 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF HEARING - CRIMINAL 

NOTICE OF MOTION 

842 - 849 

854 - 861 

904 - 907 

917 - 920 

1112 - 1115 

1603 - 1605 

984 - 984 

1354 - 1354 

4 

4 

5 

5 

6 

8 

5 

7 

3 
	

10/03/1991 	NOTICE OF MOTION MOTION FOR WITHDRAWAL OF 	452 - 456 
ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

4 
	

03/05/1996 	NOTICE OF MOTION MOTION FOR WITHDRAWAL OF 	763 - 766 
ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

06/29/1990 

08/02/1990 

08/17/1992 

03/30/2005 

04/29/2011 

02/10/1992 

ORDER 

ORDER 

ORDER 

ORDER 

ORDER 

ORDER APPOINTING COUNSEL 

147 - 148 

151 - 152 

684 - 685 

1110 - 1111 

1252 - 1320 

473 - 473 

1 

1 

4 

6 

6 

3 

6 
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1242 - 1243 

915 - 916 

1031 - 1032 

1601 - 1602 

6 	03/23/2007 	ORDER DENYING DEFENDANT'S MOTION FOR 
APPOINTMENT OF COUNSEL 

5 	06/30/1998 	ORDER DENYING DEFENDANT'S MOTION FOR 
ENLARGEMENT OF TIME 

5 	01/07/2004 	ORDER DENYING DEFENDANT'S MOTION FOR RELEASE 
OF DNA EVIDENCE UNDER NEVADA OPEN RECORDS ACT 

8 	04/17/2014 	ORDER DENYING DEFENDANT'S MOTION FOR RETURN OF 
SEIZED PROPERTY 

7 
	

10/05/2012 	ORDER DENYING DEFENDANT'S MOTION TO RECONSIDER 1451 - 1452 

8 
	

03/12/2014 	ORDER DENYING DEFENDANT'S MOTIONS OF FEBRUARY 1589 - 1590 

8 

5 

5 

04/15/2014 

05/28/1998 

08/27/1998 

12, 2014 

ORDER DENYING DEFENDANT'S POST-CONVICTION 
PETITION REQUESTING GENETIC MARKER TESTING 
PURSUANT TO NRS 176.0918 

ORDER DENYING DEFENDANT'S PRO PER MOTION TO 
MODIFY OR IN ALTERNATIVE CORRECT ILLEGAL 
SENTENCE 

ORDER DENYING DEFENDANT'S PRO PER MOTION TO 
STRIKE 

1599 - 1600 

902 - 903 

945 - 946 

462 - 462 

991 - 991 

1040 - 1040 

1165- 1165 

1487 - 1487 

440 - 440 

441 -441 

1189 - 1190 

10/23/1991 	ORDER FOR APPOINTMENT OF COUNSEL 

11/21/2002 	ORDER FOR APPOINTMENT OF COUNSEL FOR POST- 
CONVICTION RELIEF 

02/11/2004 	ORDER FOR PAYMENT OF EXCESS FEES 

01/12/2006 	ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS 

08/26/2013 	ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS 

09/13/1991 	ORDER FOR PRODUCTION OF INMATE (CONTINUED) 

09/13/1991 	ORDER FOR PRODUCTION OF INMATE (CONTINUATION) 

04/21/2006 	ORDER FOR PRODUCTION OF INMATE ROY D. MORAGA, 
BAC # 31584 

3 

5 

5 

6 

7 

2 

3 

6 

6 
	

05/05/2006 	ORDER FOR PRODUCTION OF INMATE ROY D. MORAGA, 	1191 - 1192 
BAC # 315M 

6 
	

06/05/2006 	ORDER FOR PRODUCTION OF INMATE ROY D. MORAGA, 	1202 - 1203 
BAC # 31584 

7 
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ORDER FOR TRANSCRIPTS 

ORDER GRANTING DEFENDANT'S PRO PER MOTION FOR 
LEAVE TO PROCEED IN FORMA PAUPERIS AND ORDER 
DENYING DEFENDANT'S PRO PER MOTION FOR 
APPOINTMENT OF COUNSEL 

PAGE 
NUMBER: 

4 

6 

08/27/1996 

01/27/2006 

835 - 835 

1170 - 1171 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

476 - 477 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

478 - 479 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

480 - 481 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

482 - 483 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

484 - 485 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

486 - 487 

2 
	

01/09/1991 	ORDER RELEASING EVIDENCE 
	

438 - 438 

1 
	

06/13/1990 	ORDER TO AMEND INFORMATION 
	

125 - 125 

1 
	

02/15/1990 	ORDER TO ENDORSE NAMES ON INFORMATION 
	

42 - 43 

4 
	

04/17/1996 	ORDER TO WITHDRAW AS ATTORNEY OF RECORD 
	

803 - 804 

2 
	

01/09/1991 	PETITION FOR RELEASE OF EVIDENCE 
	

439 - 439 

7 
	

08/14/2013 	PETITION FOR WRIT OF HABEAS CORPUS (POST- 	 1453 - 1460 
CONVICTION RELIEF - NRS 34.735 PETITION: FORM) 

4 
	

02/20/1996 	PETITION FOR WRIT OF HABEAS CORPUS (POST- 	 731 -7 51 
CONVICTION) 

6 
	

01/10/2006 	PETITION FOR WRIT OF HABEAS CORPUS (POST- 	 1130 - 1164 
CONVICTION) (NRS 34.720, ET SEQ.) 

8 
	

01/08/2014 	POSTCONVICTION PETITION REQUESTING A GENETIC 
	

1538 - 1544 
MARKER ANALYSIS OF EVIDENCE WITHIN THE 
POSSESSION OR CUSTODY OF THE STATE OF NEVADA 
(NRS 176.0918) 

1 
	

05/16/1990 	PRE-SENTENCE INVESTIGATION REPORT (UNFILED) 	78 -87 
CONFIDENTIAL 

1 
	

03/15/1990 
	

PROPOSED VERDICT 
	

74 - 77 

3 
	

02/26/1992 
	

RECEIPT OF COPY 
	

488 - 488 

3 
	

02/26/1992 
	

RECEIPT OF COPY 
	

489 - 489 

8 
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5 

02/28/1992 	RECEIPT OF COPY 

03/02/1992 	RECEIPT OF COPY 

03/02/1992 	RECEIPT OF COPY 

08/27/1993 	RECEIPT OF COPY 

12/17/2003 	RECEIPT OF COPY 

04/09/1996 	RECEIPT OF COPY AND CERTIFICATE OF MAILING 

04/15/1996 	RECEIPT OF COPY OF MOTION FOR EXTENSION OF TIME 
TO FILE SUPPLEMENTAL POINTS AND AUTHORITIES 

08/05/1996 	RECEIPT OF COPY OF MOTION TO WITHDRAW AS 
COUNSEL 

01/05/2004 	REPLY TO STATE'S OPPOSITION TO DEFENDANT'S 
MOTION FOR RELEASE OF DNA EVIDENCE UNDER 
NEVADA OPEN RECORDS ACT 

3 

3 

3 

4 

5 

4 

4 

4 

490 - 490 

491 - 491 

492 - 492 

697 - 697 

1010 - 1010 

792 - 793 

798 - 798 

834 - 834 

1026 - 1030 

7 
	

08/28/2012 	REPLY TO STATE'S OPPOSITION TO PETITIONER'S MOTION 1422 - 1429 
FOR RECONSIDERATION 

6 
	

05/24/2006 	REPLY TO STATE'S RESPONSE AND OPPOSITION TO 	1193 - 1201 
MOTION TO DISMISS PETITION FOR WRIT OF HABEAS 
CORPUS (POST-CONVICTION) 

6 
	

01/05/2005 	REPLY TO STATE'S RESPONSE TO EXTRAORDINARY WRIT 1102 - 1104 
OF MANDAMUS AND MOTION TO DISMISS 

4 

7 

7 

05/26/1992 

08/28/2012 

03/23/2012 

REQUEST FOR RECORDS 

REQUEST TO FILE EXHIBIT 1 

RESPONSE TO DEFENDANT'S MOTION FOR JUDICIAL 
ACTION AND OPPOSITION TO DEFENDANT'S MOTION TO 
APPOINT COUNSEL 

668 - 669 

1430 - 1443 

1355 - 1359 

4 698 - 700 

1373 - 1376 

1377 - 1380 

1237 - 1241 

09/29/1993 	SECOND AMENDED JUDGMENT OF CONVICTION (JURY 
TRIAL) 

04/17/2012 	STATE'S OPPOSITION TO DEFENDANT MOTION FOR 
ENLARGEMENT OF TIME 

04/17/2012 	STATE'S OPPOSITION TO DEFENDANT MOTION FOR 
ENLARGEMENT OF TIME 

03/16/2007 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
APPOINTMENT OF COUNSEL 

7 

7 

6 

9 
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8 
	

02/07/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 	1582 - 1588 
CORRECTION OF ILLEGAL SENTENCE AND DEFENDANT'S 
MOTION FOR APPOINTMENT OF COUNSEL 

5 

8 

12/26/2003 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RELEASE OF DNA EVIDENCE UNDER NEVADA OPEN 
RECORDS ACT 

04/07/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RETURNING SEIZED PROPERTY 

02/27/2006 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
TRANSPORT 

1011 - 1025 

1595 - 1598 

1178 - 1181 

04/01/1996 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 	777 - 787 
COMPEL PRODUCTION OF SEMAN AND BLOOD, PETITION 
FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) AND 
MOTION TO PROCEED IN FORMA PAUPERIS 

5 
	

05/08/1998 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 	894 - 901 
MODIFY OR IN THE ALTERNATIVE CORRECT ILLEGAL 
SENTENCE 

08/09/2012 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
	

1403 - 1406 
RECONSIDER 

5 
	

11/27/2002 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
	

992 - 996 
VACATE AND/OR AMEND JUDGMENT 

01/19/2006 	STATE'S OPPOSITION TO MOTION FOR APPOINTMENT OF 1166 - 1169 
COUNSEL 

05/16/2012 	STATE'S RESPONSE AND MOTION TO DISMISS 
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS 
(POST-CONVICTION) 

09/19/2013 	STATE'S RESPONSE AND MOTION TO DISMISS 
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS 
(POST-CONVICTION) AND OPPOSITION TO DEFENDANT'S 
MOTION FOR APPOINTMENT OF COUNSEL 

1381 - 1388 

1488 - 1499 

02/27/2006 	STATE'S RESPONSE AND MOTION TO DISMISS PETITION 	1182 - 1188 
FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) 

5 
	

08/17/1998 	STATE'S RESPONSE TO DEFENDANT'S MOTION TO STRIKE 928 - 944 

5 
	

12/15/2004 	STATE'S RESPONSE TO EXTRAORDINARY WRIT OF 
	

1092 - 1101 
MANDAMUS 

10 
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4 
	

06/27/1996 	STATE'S SUPPLEMENTAL OPPOSITION TO PETITION FOR 	819 - 825 
WRIT OF HABEAS CORPUS (POST-CONVICTION) 

06/11/2003 	STIPULATION AND ORDER 

05/20/1996 	SUBSTITUTION OF ATTORNEYS 

09/27/2004 	SUPPLEMENTAL ACT 

02/20/1996 	SUPPLEMENTAL BRIEF AND POINTS AND AUTHORITIES 
IN SUPPORT OF PETITION FOR WRIT OF HABEAS CORPUS 

5 

4 

5 

4 

997 - 998 

805 - 806 

1073 - 1077 
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LAS VEGAS, NEVADA: FRIDAY, JULY 19, 1996 AT 9 A.M. 

THE COURT: C92274. State of Nevada v. Roy D. Moraga. 

Okay, let the record reflect the presence of Mr. Schlock 

representing Mr. Moraga, Mr. Coumou for the State. 

In this matter -- this is also a petition for post- 
6' 

conviction writ of habeas corpus. Pursuant to NRS 34.810, 

which generally provides that a court shall dismiss a petition 

if the grounds for the petition could have been raised at an 

earlier proceeding unless the defendant can demonstrate good 

cause for the failure and actual prejudice. 

In this case, Defendant failed to provide any 

reason, including ineffective assistance of counsel, for why 
13 

14 ] 
his alleged two hundred and ten hour detention, prior to 

determination of probable cause, was not raised at trial or on 
15] 

direct appeal. Consequently, this claim is barred under the 
16 

doctrine of waiver. 
17 

Defendant's remaining claims could have also been 
18 

raised at an earlier proceeding, but the fact that they are 
19 

based on ineffective assistance of counsel could demonstrate 
20 

good cause for the failure to do so and actual prejudice, 
21 

thereby avoiding waiver. However, some of these claims can be 
22 

23 
	disposed of on grounds other than ineffective assistance of 

counsel_ 
24 

25 
	

2 

26 

27 

28 
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First, the defendant's contention regarding 

counsel's failure to object to the certified copies of his 

prior convictions is procedurally barred by the doctrine of 

law of the case because the Nevada Supreme Court, in 

dismissing defendant's first appeal, concluded that the State 

adequately proved that he had received three prior 

convictions. 

secondly, defendant's claims regarding counsel's 

failure to interview and call certain witnesses to testify 

about his alcohol -induced impotence and have DNA tests 

performed are moot based on defendant's use of the defense of 

consent. When asked during cross examination if the sex 

between the victim and himself was consensual, the defendant 

responded, and I'm quoting, ' ,That's right," unquote. 

Now based on defendant's testimony there are no 

questions regarding identification of the assailant. Since he 

alleges that consent was there, DNA is simply not something 

that would be done under the circumstances. Even if consent 

was not used as a defense, counsel's failure to conduct DNA 

testing did not prejudice the outcome based on People v. 

Korish, a California case in 1998, 802 P.2d 278 at 298. In 

Korish defense cOunsel failed to independently test dried 

stains during the time limit that existed for testing 

materials so that the results would be reliable. 

3 
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Now the California Supreme Court refused to find any 

prejudice to the defendant and noted that more was required 

than speculation that timely testing would have shown a 

favorable result. There must have been a reasonable 

1 

2 

3 

4 

G 	probability that such evidence would be produced. Defendant 

6 

7 

9 

10 	Washington, defendant failed to show that counsel's 

11 

12 

13 	no evidence that an objection to the warrantless search and 

14 	the possible exclusion of the apartment key from evidence as 

15 
	a result would have changed the outcome of this matter. As a 

16 
	result, the petition for post-conviction relief by way of 

17 
	

habeas corpus is denied. 

18 
	

MR. SCHIECK: Can the state prepare the findings on that, 

19 
	

Your Honor? 

20 
	

THE COURT: Yes. Mr. Coumou, you can check with my law 

21 
	

clerk and she will show you what has been prepared on that. 

22 

23 

24 

25 	 4 

26 

27 

28 

sets forth no information that indicates another test would 

produce an outcome different from that obtained by the state. 

In addition, of course, I think the key to this is 

the defense of consent. 	Now pursuant to Strickland v. 

performance was deficient and the deficient performance 

prejudiced the defense. Specifically, the defendant provides 

884 



MR. coumou: Thank you, Judge. 

THE COURT: Okay. Right. 

MR. SCHIECK: Thank you, Your Honor. 

THE COURT: Okay. 

ATTEST: 
	Full, true and accurate transcript. 

SHARLEEN NICHOLSON 
Special Recorder 
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1 	LAS VEGAS, NEVADA: WEDNESDAY, MARCH 6, 1996 AT 9 A.M. 

	

2 	 THE COURT: Next is C92174. State of Nevada v. Roy D. 

	

3 	Moraga. Let the record reflect the absence of the defendant 

	

4 	who I guess is in Nevada State Prison. 	Mr. Schieck 

	

5 	representing him: Mr. Hendricks for the State. 

	

6 	 It's my understanding you're requesting a 

	

7 
	

continuance until the 13th. Is that right, Mr. Hendricks? 

	

8 
	

MR. HENDRICKS: 	Since I don't have the file that's 

	

9 
	

probably correct, Your Honor. 

	

10 
	

MR. SCHIECK: 	Your Honor, if I could. 	I was just 

	

11 
	

retained. 	Mr. Moraga filed all these motions in proper 

	

12 
	

person. What I would like to do is file a supplemental 

	

13 
	

pleading setting forth his contentions in a more concise 

	

14 
	

manner. 

	

15 
	

THE COURT: Sure. 

	

16 
	

MR. SCHIECK: And then the State can respond to that. 

	

17 
	

THE COURT: Haw much time do you want? 

	

18 
	

MR. SCHIECK: If I could have 30 days to do that because 

	

19 
	

I need to get all his files from him. 

	

20 
	

THE COURT: Okay. Then I'll -- why don't I give you four 

	

21 
	

weeks to do that and then give the State two weeks after that 

	

22 
	

to respond. So we'll have the hearing in -- then if you want 

	

23 
	

to say anything in court in response to what the State files, 

	

24 
	

Mr. Schieck, you can do so. 

	

25 	 2 

26 

27 

28 
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1 
	

MR. SCHIECK: Thank you, Your Honor. 

2 
	

THE COURT: We'll have the hearing in about six weeks. 

3 
	

THE CLERK: April 17th, 9 a.m. 

4 
	

THE COURT: Okay. That's it. 

5 
	

MR. SCHIECK: Thank you, Judge. 

6 
	

THE COURT: Alright. 

7 

8 
	

(Whereupon, the court heard unrelated matters 

9 
	

and the instant matter was continued to 

10 
	

April 17, 1996 at 9 

11 

12 

13 

14 	ATTEST: 	Full, true and accurate transcript. 

15 

16 
SHARLEEN NICHOLSON 

17 
	

Special Recorder 

18 

19 

20 

21 

22 

23 

24 

25 
	

3 

26 

27 

28 

888 



DISTRICT COURT 

FILED IN OPEN COURT 
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DISTRICT COURT 
	

CL F R  
CLARK COUNTY, NEVADA 

5 

7 

8 THE STATE OF NEVADA, 

9 	 Plaintiff, 

10 	-vs- 	 Case No. 	C92174 

1 ROY D. MORAGA, 	 DDoepekteNt 
#0938554 

1.2 

VIII 

13 	 Defendant. 

1-4 	  

15 	 STATE'S OPPOSITION TO DEFENDANT'S MOTION TO MODIFY 
OR IN THE ALTERNATIVE CORRECT ILLEGAL SENTENCE 

16 
DATE OF HEARING: 05/11/98 

17 	 TIME OF HEARING: 9:00 A.M. 

18 	COMES NOW, the Slate ofNevada, by STEWART L. BELL, District Attorney, through 

19 VICKI J. MONROE, Chief Deputy District Attorney, and files this State's Opposition to 

20 Defendant's Motion to Modify or in the Alternative Correct Illegal Sentence. 

21 11! 

22 111 

23 111 

24- /11 

25 III 

26 /1/ 

27 /i/ 

28 18 
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1 	This opposition is made and based upon all the papers and pleadings on file herein, the 

2 attached points and authorities in support hereof, and oral argument at the time of hearing, if 

3 deemed necessary by this Honorable Court. 

4 	DATED this  2 	day of May, 1998. 

5 	 Respectfully submitted, 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

CM J. MONROE 
Chief Deputy District Attorney 
Nevada Bar #003776 

STATEM•iT OF FACTS  

On December 5, 1989, between 1:30 a.m. and 5:30 a.m., Defendant entered his victim's 

(a forty-six year old female) residence and stole a Seiko watch, $25.00 from the living room, an 

unknown amount of U.S. currency from the bedroom dresser, and a key to the apartment. The 

Defendant then left. The victim returned at 7:30 a.m. and discovered the items were missing. 

She contacted police aml submitted a report. 

At approximately 12:00 p.m. the same day. the Defendant awakened the victim by 

knocking on her front door. She answered the door and told the Defendant to leave. Two hours 

later, the victim was awakened by a noise and found the Defendant standing outside of her 

bedroom. She screamed for help and the Defendant covered her mouth with his hand and threw 

her down on the bed. They struggled and the victim was able to free herself. However. the 

Defendant again restrained her and threw her down the stairs. He then forcibly inserted his penis 

into her vagina, instructed her to shower, and then forcibly inserted his penis into her vagina 

again. Thereafter, the Defendant left the residence. On his way out he bragged about what he 

had just done to a worker at the apartment complex. The victim immediately called for help. 

Police found and detained the Defendant at 2:15 p.m. that day. Subsequently, the victim 

28 positively identified him as the man who broke into her apartment and raped her. Police arrested 
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I the Defendant and transported him to the Clark County Detention Center. Thereafter, medical 

2 evidence revealed the presence of semen in the victim's vagina. 

3 	During his interview, on May 9, 1990, at the Clark County Detention Center, the 

4 Defendant stated that he had done nothing wrong, the victim lied, and that he saw nothing wrong 

5 with forcing women to have sexual relations with him. He added, "1 just roll over and do." He 

6 also acknowledged that he was a member of the Mexican Mafia gang, At trial, the Defendant 

7 pled not guilty to two counts of Burglary and two counts of Sexual Assault and offered a defense 

of consensual sex. The jury found the Defendant guilty of all counts_ 

	

9 	 SIALEMENEDEMIELLASE 

	

10 	On December 5, 1989, police arrested the Defendant for the crimes of Burglary and 

11 Sexual Assault. The Defendant pled not guilty to two counts of Burglary and two counts of 

12 Sexual Assault and a trial was held. On March 15, 1990, the jury returned a verdict of guilty and 

13 on June 30, 1990, the court adjudicated Defendant a habitual offender and sentenced him to life 

14 in prison without the possibility of parole. The Defendant appealed his conviction to the 

15 Supreme Court of Nevada and his appeal was denied on August 27, 1991.   

	

16 	The Court also remanded the case to district court for resentencing because the Defendant 

17 had received an erroneous sentence. The Supreme Court stated that the Defendant was 

18 convicted of four separate offenses but only received a single sentence. The Court reasoned that 

19 although the district court had discretion to dismiss a count of habitual criminality, it did not 

20 have discretion to impose one sentence for multiple primary offenses. On October 21, 1991, the 

21 court resentenced Defendant as follows: Count I - ten years in the Nevada Department of 

22 Prisons; Count II - ten years in the Nevada Department of Prisons, sentence to run consecutive 

23 to Count I; Count III - life in the Nevada Department of Prisons with the possibility of parole 

24 after Defendant has actually served five years, sentence to run consecutive to Count II; Count 

25 IV - that on a motion by the State and granted by the Court to amend the Information to allege 

26 Defendant be treated as a Habitual Criminal pursuant to NRS 207.010(2), that he be sentenced 

27 /1/ 

28 /11 
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26 

27 

28 11/ 

4 	 The Defendant appealed the second sentencing, specifically contesting the validity 

5 of the judgment of conviction used to adjudicate him a habitual criminal. The Supreme Court 

of Nevada denied Defendant's second appeal on October 4, 1995. 

Thereafter, the Defendant submitted a Petition in Support of Writ of Habeas Corpus. On 

July 19, 1996, the Court denied Defendant's petition. On April 30, 1998, Defendant filed a 

Motion to Modify or in the Alternative Correct Illegal Sentence in proper person. 

ARGUMENT  

DEFENDANT MAY NOT MODIFY OR CORRECT HIS SENTENCE AS 
HE DID NOT RECEIVE AN ILLEGAL SENTENCE. 

The Defendant argues that the court may have abused its discretion in adjudicating him 

abitual offender if his prior convictions were non-violent and remote in time. First of ail, 

Defendant fails to cite any authority for which this argument relies on. (Defendant's Motion, 

p. 2). Additionally, Defendant's criminal history reveals that on March 14, 1973, he was 

convicted of felony Burglary. On August 13, 1976, he was convicted of felony Aggravated 

Assault. On January 1, 1983, he was convicted of felony Attempt Aggravated Assault. On 

January 16, 1988, he was convicted again of felony Burglary. 

NRS 207.010 provides in pertinent part: 

Unless the person is prosecuted pursuant to NRS 207.012 or 
207M14, a person convicted in this state of (b) any felony, who has 
previously been three times convicted, whether in this state or 
elsewhere, of any crime which under the laws of the situs of the 
crime or of this state would amount to a felony is a habitual 
criminal and shall be punished for a category A felony by 
imprisonment in the state prison: 
(1) For life without the possibility of parole; 
(2) For life with the possibility of parole, with eligibility for parole 
beginning when a minimum of 10 years has been served ; or 
(3) For a definite term of twenty-five years, with eligibility for 
parole beginning when a minimum of 10 years has been sewed. 

1 to life in the Nevada Department of Prisons without the possibility of parole, sentence to run 

2 consecutive to Count III. The second amended judgment of conviction was filed on September 

3 29, 1993. 
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Clearly, The Defendant earned his status as a habitual offender. An examination of his 

2 criminal record indicates that he had four prior felony convictions. As such, the Defendant is 

3 eligible for habitual criminal status under the statute. Additionally, felony Burglary and Assault 

4 can hardly be considered non-violent crimes. In fact, the Defendant's commission of a burglary 

5 in the instant case resulted in the repeated rape of a young woman. Hence, the Defendant's 

6 argument is seriously without merit. 

7 	The Supreme Court of Nevada has held that a motion to modify a sentence is limited in 

8 scope to sentences based on mistaken assumptions about a defendant's criminal record which 

9 work to the defendant's extreme detriment. Edwards v. State,  112 Nev. 704, 918 P.2d 321 

10 (1996). See also State v„Diatrict Court,  100 Nev. 90, 677 P.2d 1044 (1984); The Pm-Sentence 

11 Report submitted by the Department of Parole and Probation accurately reflects Defendant's 

12 prior criminal record. Thus, the Defendant's sentence was not predicated upon any mistaken 

13 assumption regarding his criminal record. In fact, the Defendant does not contest this. 

14 Consequently, there exists no legal ground by which the Defendant may modify his sentence. 

15 	Moreover, the court is without jurisdiction to modify sentence if a mistake or false 

16 assumption did not contribute to the Defendant's sentence. The Supreme Court ofNevada ruled 

17 that: 

18 	 If a sentencing court pronounces sentence within statutory  
the court will -have jurisdiction to modify, suspend, or ot1er wise 

19 

	

	 correct that sentence IF it is based upon materially untrue 
assumptions or mistakes which work to the extreme detriment of the 

20 	 defendant. 

21 State v. District Court,  100 Nev. 90, 677 P.2d 1044 (1984). As previously illustrated, the 

22 Defendant's sentence was not based upon any untrue assumption or mistake regarding his 

23 criminal record. Additionally, the Defendant even admits to the events that unfolded regarding 

24 entering his victim's home and engaging in sexual intercourse with her. (3 ROA 550). Because 

25 Defendant's sentence was not based on erroneous information, the court lacks jurisdiction to 

26 modify sentence. 

27 	rfhe Supreme Court of Nevada also ruled that issues concerning the validity of a 

28 conviction or sentence must be raised in habeas proceedings, State v. Edward,5,  112 Nev. 704, 
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918 Pld 321, 324 (1996). The Court adopted the reasoning in State v. Meier, 440 N.W.2d 700, 

2 703 (N.D. 1989) stating that: 

3 	 We have observed that defendants are increasingly filing in district 
court documents entitled "motion to correct illegal sentence" or 

4 

	

	 "motion to modify sentence" to challenge the validity of their 
convictions and sentences in violation of the exclusive remedy 

5 provision detailed in NRS 34.724(2)(b), in an attempt to circumvent 
the procedural bars governing post -conviction petitions for habeas 
relief under NRS chapter 34. We have also observed that the 
district courts are often addressing the merits of issues regarding the 

7 

	

	 validity of convictions or sentences when such issues are presented 
in motions to modify or correct allegedly illegal sentences without 

8 	 regard for the procedural bars the legislature has established.. 

9 ist Most, importantly, the Court ruled that if a motion to correct an illegal sentence or to modify 

10 a sentence raises issues outside of the very narrow scope of the inherent authority recognized in 

11 this Opinion, the motion should summarily be denied. W. In the ease at bar, the Defendant 

12 previously submitted a Petition for Writ of Habeas Corpus which was denied on July 19, 1996_ 

13 He cannot couch his arguments in a Motion to Modify or Correct Illegal Sentence to achieve 

14 now what he could not achieve before. Additionally, the Defendant already argued in one of his 

15 two appeals that the State failed to produce three valid prior felony convictions by which he 

16 could be considered a habitual offender. However, the Defendant lost this argument and both 

17 appeals were dismissed. To conclude, because the Defendant may not use the vehicle of a 

18 motion to supplement a habeas petition, his motion must therefore be denied. Even assuming 

19 arguendo that his motion is properly submitted, the Defendants case fails on the merits. The 

20 court's classification of the Defendant as a habitual otTender falls well within the parameters of 

21 NRS 207.010, as previously demonstrated. Thus, Defendant's sentence was correctly and justly 

22 imposed in accordance with the laws of Nevada. 

23 	Furthermore, the State also submits that the Defendant's motion should not be reviewed 

24 on the merits based on the Doctrine or the Law of the Case. The Supreme Court of Nevada 

25 applied the doctrine in Hall v. State, 91 Nev. 314, 535 P.2d 797 (1975), whereby the defendant 

26 claimed on appeal that he entered into an involuntary plea. However, the same claim had 

27 previously been denied on a petition for post -conviction relief. The Court held that the first 

28 ruling became the law of case and the defendant could not later revive the issue. Additionally, 
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I in Darnell v. State, 98 Nev. 518, 654 P.2d 1009 (1982), the Court held that the law of the first 

2 appeal is the law of the case on all subsequent appeals in which the facts are substantially the 

3 same. Also, in Bejarano v. Stale, 106 Nev. 840, 801 P.2d 1388 (1990), the defendant challenged 

4 a death penalty sentence pursuant to a petition for post-conviction relief The Court noted that 

5 the same issue had been raised on direct appeal and in citing Hal held that the prior ruling 

6 represents the law of the case and will not be disturbed. J. at 841, 801 P.2d at 1389. Most 

7 recently, in Dawson v. State, 108 Nev. 112, 825 P.2d 593 (1992), the defendant renewed an 

8 argument on appeal that was also previously raised and denied in a petition for post-conviction 

9 relief. The Supreme Court would not address the issue again because it previously rejected 

10 defendant's argument as meritless. 

11 	The foregoing authority controls the instant ease_ The Defendant contested the validity 

12 of his habitual offender status on appeal subsequent to his second sentencing. However, the 

13 Supreme Court denied his appeal. Thus, the Court's ruling became the law of the case and the 

14 Defendant cannot revive the issue under the guise of a motion to modify or correct illegal 

15 sentence. Consequently, his motion is without merit and a denial thereof is warranted. 

16 	 CONCLUSION  

17 	The Defendant's motion to modify or correct illegal sentence lacks legal foundation and 

18 is seriously without merit. The Defendant contests the validity of the habitual offender status 

19 relied upon during sentencing. However, an examination of the Defendant's criminal record 

20 reveals that he satisfies the requisite criteria for habitual criminal status pursuant to NRS 

21 2071012. Thus, the Defendant received an appropriate sentence within the realm of the statute. 

22 Additionally, the Defendant has previously exhausted this argument in the form of appeals and 

23 a petition for post-conviction relief, which were all denied. The Defendant now submits a 

24 1/1 

25 

26 /1/ 

27 111 

28 11/ 
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4.)/ 
CKI J. M010.0E 

Chief Deputy District Attorney 
Nevada Bar 4003776 

1 motion in another attempt to contest his sentence, 1 -lis argument is belied by the record and has 

2 already been ruled upon numerous times. As such, the State respectffilly requests denial of 

3 Defendant's motion. 

4 	DATED this  21-k--  	day of May, 1998, 

5 
	

Respectfully submitted, 

6 
	

STEWART L. BELL 
DISTRICT ATTORNEY 

7 
	

Nevada Bar 4000477 

9 

1(1 

11 

12 

13 

14 	[ hereby certify that service of the above and foregoing was made this 45"-'  Day of 

15 May, 1998, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

16 

17 

18 

19 

20 

2.1 

22 

23 

24 

25 

26 

27 

28 
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CEKTIFICATBDF lvl All NCI 

ROY D. MORAGA BAC# 31584 
ELY STATE PRISON 
PO BOX 1989 
ELY, NV 89301 

/  BY  
Secretary for the District Attorney's Office 
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1 ORDR 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
Nevada Bar #000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-4711 
Attorney for Plaintiff 

5 

6 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

7 

8 THE STATE OF NEVADA, 

	

9 	 Plaintiff, 

	

10 	-vs- 	 Case No. C92174 

11 ROY D. MORAGA, 	
Dept No. VIII 
Docket 	M 

40938554 
12 

	

13 	 Defendant. 

	

14 	  

	

15 	ORDER DENYING DEFENDANT'S PRO PER MOTION TO MODIFY 
OR IN THE ALTERNATIVE TO CORRECT ILLEGAL SENTENCE 

16 
DATE OF HEARING: 05/11/98 

	

17 	 IlM.E Oli HIEARINCi: 9:00 A.M. 

	

18 	THIS MATIER having come on for hearing before the above entitled Court on the 11th 

19 day of May, 1998, the Defendant not being present, and not represented by counsel, the Plaintiff 

20 being represented by S'1EWART L. BEI J,, District Attorney, through ROBERT J. DASKAS. 

21 Deputy District Attorney, and the Court having heard the arguments of counsel and good cause 

22 appearing therefor, 

23 it 

24 it 

25 // 

26 1/ 

27 1/ 

28 I/ 
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IT IS HEREBY ORDERED that the Defendant's Pro Per Motion to Modify or in the 

2 Alternative Correct Illegal Sentence, shall be, and it is denied. 

3 	DATED this  a-CIF day of May. 1998. 

Ft 	. A 
eputv District A or6ey 

(Nevada Bar #004963 
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8 STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #1300477 9 
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BY 	I  
THOMA! 
Chief Dep 
Nevada Bar 

REO 
istrict Attorney 

02415 

5 

I NEW 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
Nevada Bar #000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455 -4711 
Attorney for Plaintiff 

ORIPINA! 
FILED 

KAY 29 10 oi AM '98 

CLERK 
DISTRICT COURT 

6 
	

CLARK COUNTY, NEVADA 

7 

8 THE STATE OF NEVADA. 

Plaintiff, 

Defendant. 

9 

10 

11 ROY ROY D. MORAGA 
#0938554 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28  

Case No. 
Dept. No, 
Docket 

STEWART L. HELL 
DI STRICT ATTORNEY 
Nevada Bar #000477 

C92174 
VIII 

NOTICE OF ENTRY OF ORDER 

TO: ROY D. MORAGA, Defendant in proper person 

YOU WILE, PLEASE TAKE NOTICE that an Order was entered in the above-entitled 

action, a copy of which is attached hereto. 

DATED this )L r41̀ "'"  day of May, 1998. 
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I 
	

CERTIFICATE OF MAILING  

2 
	

I h reby certify that service of the NOTICE OF ENTRY OF ORDER was made 

3 the 	day of May, 1998, by depositing a copy in the U.S. Mail, postage prepaid, addressed 

4 to: 

5 
	

ROY D. MORAGA #31584 
ELY STATE PRISON 

6 
	

PO BOX 1989 
ELY, NV 89301 

7 

8 
R y 

9 
	

Secretary for the District Attorney's Office 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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ORDR 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
Nevada Bar #000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702)455-4711 
Attorney for Plaintiff 

FRED 
NAY ZO 9 ris Ail '98 

5 

6 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

7 

8 THE STATE OF NEVADA, 

9 	 Plaintiff, 

10 	-vs- Case No. C92174 
Dept No. VIII 

11 R_OY D. MORAGA,  Docket M 
#0938554 

12 

13 	 Defendant. 

14 	  

15 

16 

17 

I S 	THIS MATTER having come on for hearing before the above entitled Court on the llth 

19 day ofMay, 1998, the Defendant not being present, and not represented by counsel, the Plaintiff 

20 being represented by STEWART L. BELL, District Attorney, through ROBERT J. DASKAS, 

21 Deputy District Attorney, and the Court having heard the arguments of counsel and good cause 

22 appearing therefor, 

23 7/ 

24 fi 

25 // 

26 

27 // 

28 /1 

ORDER DENYING  DEFENDANT'S PRO PER MOTION TO MODIFY 
OR IN THE ALTERNATIVE TO CORRECT ILLEGAL SENTENCE 

DATE OF HEARING: 05/11/98 
TIME OF REARING: 9:00 A.M. 
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4 

5 

6 

7 

STEWART L. BELT. 
DISTRICT ATTORNEY 

9 Nevada Bar 41500477 

10 

11 B 

12 

13 

14 

15 

16 

17 

19 

20 

1 	1T IS HEREBY ORDERED that the Defendant's Pro Per Motion to Modify or in the 

Alternative Correct Illegal Sentence, shall be, and it is denied. 

3 	DATED this  (-Qv  day of May. 1998, 

22 

23 

24 

25 

26 

27 

28 

P:V6VPDOC SKJFLDELWORD M9%89722001 .W PD 
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Petitioner/Ap 
Ely State Prison 
P.O. BOX 1989 
Ely, Nevada 89301 

AP 

- ant 

DISTRICT COURT 

it 

N 

l 

 FILED 
CLARK 
CLARKCCIIINT7P 	

mi
t 

 

* * * 

1 

2 

4 22/4-12-2-1" 	
) 
) 

5 	 Petitioner. 	) 
) 

) 

7 le.--DatZe&—atikidetif 	) 
) 

8 	 Respondent. 	) 

CLERK 

CASE NO. e goZ I 24,  
DEPT. NO. Vag=  

DOCKET NO. _dAd__ 

9 

10 	 DESIGNATION OF RECORD ON APPEAL 

11 	COMES NOW, InD 	 . Petitioner/Appellant 

12 in the above entitled matter and designates the following as the 

13 Record on Appeal. 

14 	Eacn and every Document, Return, Pleading and Paper 

15 heretofore tiled with the Clerk of the Court in Case Number 

16 CV/7 (1  , Department Number VAr,,  on Docket Number Al  

17 	DATED this ?1,4  day of 	 19911. 

81
. 4

1
.5  

t  p
or
t
a
,  

18 

19 

20 

21 

22 

4 111i /1/ 

/// 
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1 	 CERTIFICATE OF SERVICE  

2 
	

I I 
	 4 1ei&4i3A 	hereby certify that I am the 

8 Petitioner/Appellant in tie above entitled matter, and that on the 

4 Id.. day of 	 , 199S. I served a true and correct copy of 

5 the foregoing NOTICE OF APPEAL and DESIGNATION OF RECORD ON APPEAL 

6 by mailing same to: 

	

7 
	

Nevada State Supreme Court 
Supreme Court Building 

	

8 
	

Capitol Compiex 
Carson City NV 89710 

9 
Clerk, of the District Court 

	

10 
	

Eighth Judicial District Court 
200 South Third Street 

	

11 
	

Las Vegas NV 89101 

	

12 
	

District Attorneys' Office 
Clark County Courthouse 

	

13 
	

200 South Third Street 
Las Vegas NV 89101 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

-3- 
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CASE NO. 

DEPT. NO. 

DOCKET NO. 

CLERK 

C (M/ 7  

) 
) 
) 
) 
) 
) 
) 

Respondent. 	) 

7 

8 

9 

Petitioner, 

vs. 

Petitioner/Appillant 
Ely State Prison 
P.O. BOX 1989 
Ely, Nevada 89301 

DISTRICT COURT 
	

FILED 
CLARK COUNTY. NEVADA 

iiii3 1 36 MI 18 

11 

	APPEAL 10 

12 

12 Supreme 	Court 	of 	Neva.da. 

Peru ; ed .  Plei 	KC pled o 'ict r i rA e 

14 itharodAftveLItxr.,.a_r_hificiLfelarikrar_ , entered in this action on 

15 the 02,&(  day of  A-Mr 	, 1996 

16 	DATED this ,Voi  day of „Taive. 	1998. 

17 

18 

19 

20 

21 

22 /// 

- 22 /1/ 

-1- 

Notice is hereby given that, 

NOTICE OF APP 

41p.frieoie472-A ./M■11. 

Petitioner in the above entitled action, ftereoy appeals to the 

from 
	the 
	Order 
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FILED 

JUN 5 	11 114 Al 'S[) 

3 

4 

5 

6 

District Court 
Clark, County, Nevada 

7 

8 

9 

10 
	 Case No. C-2 

11 
	 Department 

12 THE STATE OF NEVADA, 

13 
	

Plaintiff, 

14 vs. 

15 ROY D. MOEZAGA 

16 
	

Defendant(s), 

17 

18 

19 
	 CASE APPEAL STAMM:EU 

2.0 L Appellant(): ROY D. MORAGA 

21 
	

2. Iudge: 	LEE A_ GATES, DISTRICT COURT JUDGE 

22 
	

3. All Parties, District Court: 

23 plaintiff, THE STATE OF NEVADA 

24 Defendant(s), ROY D MORACA 

25 
	

4. All Parties, Appeal: 

26 Appellant(s), . ROY D. MORAGA 

27 Respondents THE STATE OF NEVADA 

28 
	

5. Appellate Counsel: PROPER PERSON, P 0 BOX 199 
ELY, NEVADA 89301 



2 	 THE STATE OF NEVADA, Stewart L Bell, District 

3 Attorney, 200 South Third Street, Las Vegas, Nevada 89155 (702) 455-4711, Counsel for 

4 Respondent 

5 
	

6. District Court, APPOINTED 

7. On Appeal, N/A 

S. Forma Pauperis: N/A 

9. Date Commenced in District Court: December 29, 1989 

DATED this...3.5_ day of June 19- 9B 

LOR.ETTA BOWMAN 
CLARK COUNTY CLERK 

9 

10 

11 

12 

13 

14 

15 

16 

VDIFTTE PORTER 
DEPUTY CLERK 
200 South Third Street 
PO Box 551601 
Las Vegas, Nevada 89155-1601 
(702) 455-4409 

17 

Is 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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S 

1 ORDR 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
Nevada Bar 4000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (7O2)45-4711 
Attorney for Plaintiff 

FILED 
dux 30 12 si Ili 'IS 

rk4-444',72'  

DISTRICT COURT 
6 	 CLARK COUNTY, NEVADA 

7 

8 THE STATE OF NEVADA, 

9 	 Plaintiff; 

10 	-VS- 	 Case No. C921 74 
Dept No_ XIII 

11 ROY D. IVIORAGA, 	 Docket 
#938554 

12 

13 	 Defendant. 

14 

15 

16 

17 

18 	THIS MATTER having come on for hearing before the above entitled Court on the 17th 

19 day of June, 1998, the Defendant not being present, in proper person, the Plaintiff being 

20 represented by STEWAR-T L. BELL, District Attorney, through ROBERT DASKAS, Deputy 

21 District Attorney, and the Court having heard the arguments of counsel and good cause 

22 appearing therefor, 

23 1! 

241 /I 

25 // 

26 // 

27 // 

28 // 

ORDER DENYING DEFENDANT'S MOTION FOR ENLARGEMENT 
OF TIME 

DATE OF HEARING: 06/17/98 
TIME OF HEARING: 9:00 A.M. 

915 



IT 15 HEREBY ORDERED that the Defendant's Motion for Enlargement of Time, shall 

2 be, and it is hereby DENIED. 

3 	DATED this P.....day of June, 11998. A (K 
4 

5 

6 

7 

8 STEWART L. BELL 
DISTRICT ATTORNEY 

9 Nevada Bar 4000477 

10 

11 BY 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 gmr 
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day of July, 1998. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

S 

RONAL 
1 NEOJ 

STEWART L. BELL 
2 DISTRICT ATTORNEY 

Nevada Bar 4000477 
3 200 S. Third Street 

Las Vegas, Nevada 89155 
4 (702) 455-4711 

Attorney for Plaintiff 

FILED 
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E K 
DISTRICT COURT 

6 
	

CLARK COUNTY, NEVADA 

7 

8 THE STATE OF NEVADA, 

	

9 	 Pl ainti ff 

	

10 	-vs- 

11 ROY D. MORAGA 
4938554 

12 

	

13 
	

Defendant. 

	

14 	  

15 

16 

17 

18 

	

19 	DATED this 

20 

21 

22 

23 

4- 

25 

26 

27 

2 g 

Case No. 
Dept_ No. 
Docket 

C92174 
XIII 

NOTICE OF ENTRY OF ORDER 

TO: ROY D. MORAGA, Defendant in proper person 

YOU WILL PLEASE TAKE NOTICE that an Order was entered in the above-entitled 

action, a copy of which is attached hereto. 

.1;77f7.-.17171, 
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1 	 CERTIFICATE QE MA11,11g1 

2 	1 hereby certify that service of the NOTICE OF ENTRY OF ORDER was made 

3 the 7  day of July, 1998, by depositing a copy in the U.S. Mail, postage prepaid, addressed 

4 to: 

S 
	

ROY D. MORAGA #31584 
P.O. BOX 1989 

6 
	

ELY, NV 89301 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 gmr 

BY A2 
Secretary for the 	trict Attorney's Office 
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ORDR  
S FEWART L, BELL 

2 DISTRICT ATTORNEY 
Nevada Bar N000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-4711 
Attorney for Plaintiff 

FILED 
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5 

6 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

7 

8 THE STATE OF NEVADA, 

9 	 P lainti ff 

10 

11 

12 

13 
	

Defendant. 

14 

15 
	

ORDER DENYING DEFENDANT'S MOTION FOR ENLARGEMENT 
OF TIME 

16 
DATE OF HEARING: 06/17/98 

17 
	

TIME OF HEARING: 9:00 A.M. 

18 	THIS MATTER having come on for hearing before the above entitied Court on the 17th 

19 day of June, 1998, the Defendant not being present, in proper person, the Plaintiff being 

70 represented by STEWART L. BELL, District Attorney, through ROBERT DASKAS, Deputy 

21 District Attorney, and the Court having heard the arguments of counsel and good cause 

72 appearing therefor, 

1/ 

24 // 

7.5 dori 

26 11 

')7 / 

78 1/ 

ROY D. MOI-CiA, 
4938554 

Case No. C92174 
Dept No )II 
Docket 	G 
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ASKAS 
ict Attorney 
004963 

1 	IT IS HEREBY ORDERED that the Defendant's Motion for Enlargement of Time, shall 
2 be, and it is hereby DEN D. 

DA1ED this jdav of June, 1998. 

MARK GIBBONS 

DISTRICT JUDGE 

7 

5 

6 

8 STEWARTL.BELL 
DISTRICT ATTORNEY 

9 Nevada Bar 4000477 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

27 

28 01111' 
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I RSPN 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
Nevada Bar #000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-4711 
Attorney  for Plaintiff 

ORIGINAL 
FILED 

Auc 17 1) 42 M ' 9 8 

Li FIK 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

Case No. 	C92174 
Dept. No. 	VIII 
Docket 

Defendant. 

STATE'S RESPONSE TO DEFENDANT'S MOTION TO STRIKE 

DATE OF BEARTNG: 08/18/98 
TIME OF HEARING: 9:00 A.M. 

COMES NOW, the State ofNevada, b y  STEWART L. BELL, District Attorney, through 

VICKI J. MONROE, Chief Deputy District Attorney, and files this State's Response to 

Defendant's Motion to Strike. 

This response is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral argument at the time of hearing, if 

deemed necessary by this 1-11!_io rable Court. 

DATED this  [ 7'k  day of August, 1998. 

Respectfully  submitted, 

STE WART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

-VS- 

ROY D. MORAGA, 
#938554 

4! Add 
VIC ifir qff • liE 
Chief e uty District Atto 
Nevada Bar #003776 

Fai 
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STATE'S RESPONSE TQ DEFENDANT'S MOTION TO STRIXE 

2 	 STATEMENT OF ISM TE.  

3 1. Whether The District Court Should Deny The Defendant's Motion To Strike Because 
The Method By Which The Dehndunt Is Utilizing To Challenge His Prior Sentence Is 

4 Improper. 

5 2. Whether The District Court Should Den The Defendant's Motion To Strike Because 
6 the Issues Raised Are Both Barred Sy The Doctrine Of Law Of The Case And Lack Merit. 

7 	 STATEMENT OF THE CASE 

8 	Roy Moraga, hereinafter the defendant, was convicted on March 15, 1990, after a jury 

9 trial, of two counts of burglary and two counts of sexual assault. On June 30, 1990, the District 

10 Court adjudicated the defendant as a habitual offender and sentenced him to life in prison 

1 without the possibility of parole. After the defendant appealed his conviction to the Nevada 

12 Supreme Court, that Court afftrmed the defendant's convictions. (See  Exhibit 1, Supreme Court 

13 Opinion 8/27/91). However, the Supreme Court reversed the District Court's sentence as 

14 erroneous and remanded the case back for re-sentencing. (See Exhibit 1), 

15 	On October 21, 1991, the defendant was resentenced in Department X of the Eighth 

16 Judicial District to ten (10) years for each of the burglary counts, to run consecutive to each other 

17 and a consecutive sentence of life imprisonment with the possibility of parole for one of the 

18 sexual assault convictions. The District Court also adjudicated the defendant as a habitual 

19 offender as to the second conviction for sexual assault and sentenced him to a consecutive term 

20 of life imprisonment without the possibility of parole under NRS 2071010(2). The defendant 

21 then appealed the district court's sentence to the Nevada Supreme Court. The defendant 

22 challenged the district court's adjudication of him as a habitual offender. The defendant 

23 contended that the judgments of conviction used to adjudicate him as a habitual offender were 

24 invalid. On October 4, 1995, the Nevada Supreme Court denied the defendant's appeal. The 

25 Court found that the defendant's status as a habitual offender was sufficiently proved through 

26 evidence that the defendant had been convicted: 1) in 1977 for aggravated assault in Arizona; 

27 2) in 1983 for attempted aggravated assault in Arizona; and 3) in 1988 for third degree burglary 

28 in Arizona. (See Exhibit 2, Supreme Court Order 10/4/95). 

-2- 	 P; WPDOCSSOPPFCIPP909's 9092 I 740,WPD 
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I 	The defendant then filed a petition for habeas corpus seeking post-conviction relief. As 

2 part of that petition, the defendant argued, for the second time, that he was improperly 

3 adjudicated and sentenced as a habitual criminal. The District Court, Department X, denied the 

4 petition. Specifically, the Court ruled that the defendant was properly adjudicated and sentenced 

5 as a habitual offender and that his claim to the contrary was barred by the doctrine of law of the 

6 case. (See Exhibit 3, District Court's Findings of Fact and Conclusions of Law 9/6196). 

	

7 	On April 30, 1998, now in Department VIII, the defendant filed a motion to modify or 

8 in the alternative to correct an illegal sentence. For the third time, the defendant included a 

9 challenge to his previous sentence of life in prison without the possibility of parole based on the 

10 District Court's prior adjudication of him as a habitual offender under NRS 207.010. On May 

11 20, 1998, this Court denied the defendant's motion. On August 6, 1998, the defendant filed the 

12 instant motion to strike. 

	

13 	 ARGUMENT  

14 

15 THE DISTRICT C01URT SHOULD DENY THE DEFENDANT'S MOTION TO STRIKE 
BECAUSE THE METHOD BY WHICH THE DEFENDANT IS UTILIZING TO 

16 CHALLENGE HIS PRIOR coNvienoN Is IMPROPER 

	

17 	The defendant has filed a motion to strike under the Nevada Rules of Civil Procedure. 

18 See Nev. R. Civ. Pro. 12(f). The defendant's motion is convoluted. A plain reading of the 

19 document fails to reveal exactly what the defendant is attempting to strike. However, the most 

20 likely interpretation appears to be that the defendant's motion is yet another attack on the validity 

21 of his conviction as a habitual offender. 

	

22 	The defendant's attempt to invoke the rules of civil procedure to invalidate his prior 

23 conviction as a habitual offender should be summarily dismissed. The procedural method by 

24 which the defendant has attempted to collaterally challenge his conviction is improper. NRS 

25 34.780 states that the Nevada Rules of Civil Procedure only apply to petitions for habeas corpus 

26 "to the extent that they are not inconsistent with NRS 34.360 to 34.830." In l'Agizzan v. State, 

27 109 Nev. 1067, 1073, 863 P.2d 1035, 1038 (1993), the Nevada Supreme Court noted that a 

28 habeas corpus proceeding is unique as it is both a civil and criminal procedure. 
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I 	Thus, the provisions of NRS 34.780 expressly limit the extent to 
which civil rules govern post-conviction habeas proceedings. We 

	

2 	cannot turn to the rules of civil procedure for guidance when NRS 
Chapter 34 has already addressed the matter at issue. Therefore, 

	

3 	the cited legislation does not nullify the fundamental proposition 
that habeas corpus is a special statutory remedy which, being 

	

4 	neither civil nor criminal, is unique unto itself. 
id. 

5 

A motion to strike is inconsistent with the procedures provided by Chapter 34 and as such 

7 is not a proper method by which to challenge a prior denial of a petition for post-conviction 

8 relief or, as in the instant case, a denial of a motion to correct an illegal sentence_ Moreover, the 

9 defendant's motion does not comply with the rules of civil procedure. Rule 12(f) allows a 

10 motion to strike: 1) upon motion made by a party before responding to a pleading; 2) upon 

11 motion made by a party within twenty days after the service of the pleading upon him; or 3) upon 

12 the court's own initiative. None of the above are applicable to the instant scenario, The 

13 defendant is not responding to a pleading that has been filed by an opponent. Rather, he is 

14 invoking the rules of civil procedure in an attempt to have this Court review its prior order 

15 denying his request to reverse his prior adjudication as a habitual offender. A proper method to 

16 challenge this Court's prior order is either a motion to reconsider or an appeal to the Nevada 

17 Supreme Court. Neither of these appropriate options were utilized by the defendant. As such, 

18 this Court should summarily deny the defendant's motion. 

	

19 	 II 

20 THE DISTRICT COURT SHOULD DENY THE DEFENDANT'S MOTION 
BECAUSE THE ISSUES RAISED ARE BOTH BARRED BY 'THE DOCTRINE OF 

21 LAW OF THE CASE AND LACK MERIT 

	

22 	The defendant challenges the validity of the district court's prior determination that 

23 the defendant was a habitual offender by arguing that a 1976 conviction for aggravated 

24 assault was invalid because of a deficient plea agreement and that a 1988 burglary conviction 

25 could not be used to enhance his sentence because it was a non-violent offense. 

	

26 	The doctrine of law of the case prevents this Court from further considering the issue 

27 of the validity of the defendant's conviction and sentence as a habitual offender under NRS 

28 207.010. It has long been the rule in Nevada that "the law of a first appeal is the law of the 
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case on all subsequent appeals in which the facts are substantially the same." LIall v. State, 

2 91 Nev, 314, 315, 535 P.2d 797, 798 (1975) quoting, Walker v. State, 85 Nev, 337, 455 P.2d 

3 34 (1969); Sge also Dejarno v. State, 106 Nev. 840, 801 P.2d 1388 (1990); Paine v. State, 

4 110 Nev. 609, 877 P.2d 1025 (1994). The Nevada Supreme Court has also previously held 

5 that: 

	

10 	district courts remarks violated the law of the case and 

	

6 	When an appellate court states a principle or rule of law 

	

7 	the case and must be followed throughout its subsequent 

8 

	

9 	such actions as conform to tkiefudgment of the appellate 

pro_gress, both in the lower court and upon subsequent a 
Lo 3:11C Y,SIA10 ex rl. Dept 1-1 s., 92 Nev. 529, 53E 54 P.2d 

tribunal. Id., 554 P.2d at 260. Therefore, in this dispute, the 

necessary to a decision, the principle or rule becomes the law of 

258, 260 (1976). Upon 	the lower court can take only 

constituted reversible error. Id., 554 P.2d at 260. 
11 

12 Wickliffe v. Sunrise Hospital. Inc., 104 Nev. 777, 780, 766 P.2d 1322, 1324 (1989). 

13 The reasoning for this doctrine was enunciated by the Fifth Circuit; the doctrine "affords 

14 courts the security of consistency within a single case while at the same time avoiding the 

15 wastefulness, delay, and overall wheel-spinning that attends piecemeal consideration of 

16 matter which might have been previously adjudicated." U.S. v. Connell, 6 F.3d. 27, 30 (5th 

17 Cir. 1993). 

	

18 	The defendant has failed to overcome application of this doctrine because the 

19 underlying facts on which the Nevada Supreme Court determined that the defendant's 

20 conviction was valid (in its decision on October 4, 1995) have not changed. (See Exhibit 2). 

21 In that opinion, the Nevada Supreme Court considered the defendant's conviction and 

22 sentence on direct appeal. The Court concluded that "the State adequately proved the 

23 appellant received the three prior convictions." In addition, the defendant raised the exact 

24 same challenge in his initial petition for habeas corpus, The District Court specifically found 

25 that the defendant's conviction was valid. (See Exhibit 3), Most recently, the defendant 

26 once again raised the argument in his motion to correct an illegal sentence. The defendant's 

27 claims were rejected for a third time, albeit now by Department VIII. Clearly, the 

28 defendant's claims should be once again summarily dismissed. See hall v. State. 91 Nev. 
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314, 535 P.2d 797 (1975 )("The doctrine of law of the case cannot be avoided by a more 

2 detailed and precisely focused argument subsequently made after reflection upon the 

3 previous proceedings."). 

4 	Furthermore, the substance of the claims raised by the defendant lack merit. The 

5 defendant's claim that a 1976 conviction for aggravated assault in Arizona is invalid is a bare 

6 allegation unsupported by any facts. In liargrove v. State,  100 Nev, 498, 686 P.2d 222 

7 (1984), the Nevada Supreme Court held that a post-conviction petition that was devoid of 

8 any specific facts did not entitle the petitioner to either an evidentiary hearing or any post- 

9 conviction relief In that case, the defendant's allegation that "certain witnesses could 

10 establish his innocence ... was not accompanied by the witness names or descriptions of 

11 their intended testimony." J. at 502, at 225. Likewise, the instant motion does not contain 

12 any facts supporting the allegations contained therein. Moreover, a proper challenge to the 

13 validity of that conviction would be to file a petition for habeas corpus with the district court 

14 in Arizona responsible for convicting the defendant. 

15 	The defendant's contention that his 1988 burglary conviction could not be properly 

16 utilized as a prior conviction for purposes of the habitual offender statute because it was a 

17 non-violent offense similarly is devoid of any merit. NRS 207.010 allows for the imposition 

18 of a sentence as a habitual offender based on a procedure whereby the district court finds that 

19 a defendant has previously been convicted of three felonies. See  NRS 207.010(1Xb). There 

20 is no limitation in the statute that the felony must be a violent offense. Moreover, a review of 

21 the defendant's record reveals the fact that he has been convicted of numerous felonies that 

22 have, by their very nature, been violent offenses'. As such, the defendant's motion should be 

23 summarily rejected. 

24 

25 
	

I  These include a 1973 conviction for burglary in California, a 1977 conviction for aggravated assault in 

26 Arizona, a 1983 conviction for attempted aggravated assault in Arizona, a 1988 conviction for burglary in Arizona 

27 and the instant two convictions, in 1990 in Nevada, for burglary and two convictions for sexual assault out of 

28 which came the defendant's sentence as a habitual offender. Sga Pre-Sentence Report of 5/16/90. 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 TFigtnr 

CONCLUSION  

2 	Based on the subsequent points and authorities, the State respectfully requests this 

3 Court deny the defendant's motion to strike. 

4 	DATED this  I ()SP—  day of August, 1998. 

5 	 Respectfully submitted, 

6 	 STEWART L. BELL 
DISTRICT ATl'ORNEY 
Nevada, Bar #000477 

J  11'1- 
I hereby certify that service of the above and foregoing was made this  4 	day of 

August, 1998, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

ROY D. MORAGA #31584 
P.O. BOX 1989 
ELY, NV 89301 

CERTIFICATE OF MAILING 
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EXHIBIT°  

! FILED 
lame sp 

ma on C.:: 7! 
For' Reserritncirls op APPlaAA17--  

IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY D. MORAGA, 	 ) 
) 

Appellant, 	) 
) 

va. 	 ) 
) THE STATE OF NEVADA, 	 ) 
) 

Respondent. 	) 
	  ) 

ORDER OF REMAND  

This is an appeal from a judgment of conviction 
pursuant to a jury verdict of two counts of burglary and two 
counts of sexual assault in violation of NRS 200.364, 200.366 
and 205.060. The district court adjudicated appellant a 
habitual criminal and sentenced him to a single term of life 
imprisonment in the Nevada State Prieon without the possibility 
of parole. 

Appiallant l e mole contention on appeal is that the 
evidence pros:tented at trial was insufficient to support the 
jury's finding of guilt. Our review of the record on appeal, 
however, reveals sufficient evidence to establish guilt beyond 
a reasonable doubt as determined by a rational trier of fact. 
See Wilkins v. State, 96 Nev. 367, 609 P.2d 309 (1980). 

In particular, we note that the victim's daughter 
testified that on December 5, 1989, she discovered that her 
watch, apartment key, and some other items were missing. She 
had heard a noise the night before. The same day, appellant 
gave the daughter's watch to his ex-girlfriend as a present. A 
key to the apartment was found among appellant's belongings. 
Although the victim had locked the door to the apartment, later 
that day the victim saw appellant standing in her bedroom 
hallway. He then raped her twice. Appellant's fingerprints 
were found on a can of hairspray in the bathroom. Neither the 
victim nor hor daughter had given appellant permission to enter 

935 



the apL ment. 	This evidence suppc—cs the conclusion that 
appellant twice entered the apartment, once with intent to 
commit larceny, once with intent to commit the felony of sexual 
assault. 

In addition, we note that the victim teetified that 
when she woke up and saw appellant in her bedroom hallway, she 
screamed out the bathroom window for help. Appellant crabbed 
her mouth and threw her on the bed. Following a struggle, 
appellant inserted his penis into her vagina against her will. 
After she showered, he again threw her on the bad and inserted 
his penis into her vagina against her will. Medical evidence 
revealed the preeence of semen and sperm in her vagina. The 
victim immediately called fOr help. Appellant bragged about 
his deeds to a worker at the apartment complex as he left. 
This evidence supports the conclusion that appellant twice 
subjected the victim to sexual penetration against her will. 

The jury could reasonably infer from the evidence 
presented that appellant committed two counts of burglary end 
two counts of Sexual assault. It is for the jury to determine 
the weight and credibility to give conflicting testimony, and 
the jury's verdict will not be disturbed on appeal where, as 
here, substantial evidence supports the verdict. SA6 Bolden v. 
State, 97 Nev. 71, 624 P.2d 20 (1981). 

e 
Finally, we note that appellant's aentenc is  

erroneous. Appellant was convicted of four separate offenS08 
(in addition to which he was adjudicated a habitual criminal), 
yet he received a single sentence. Although the district court 
has discretion to dismiss a count of habitual oriminality, sea 
MRS 207.010(4), the district court does not have discretion to 
impose but one sentence for multiple primary offenses. Cf. 
Barrett v. State, 105 Nev. 361, 775 P.2d 1276 (1989). Our 
criminal laws anticipate that, for each offense of which a 



J • 

defendani s convicted, there shou 	be a corresponding 
sentence. Accordingly, we remsnd this case to the district 
court for resentencing of appellant. 

It is so ORDERED. 

Mowbray 

cc : HOrt. Michael J. Wendell, District Judge Hon. Frankie Sue Del Papa, Attorney General Hon. Res Bell, District Attorney Morgan D. Harris, Public Defender Loretta Bowman, Clerk 
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Appellant, 	
) 

) 

) 

) 

) 

Respondent. 	) 

FILED 
OCT 04 1995 

VS. 

THE STATE OF NEVADA, 

• 	• 
IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY D. MORAGA, 	 ) EXHWITY9 01 

	
) 

JANETRAL 
CLERK !..IPM 	-M.0 

0221:8-121ENUESING-AREFAL 

This is an appeal from a judgment of conviction, 

pursuant to a jury verdict, of two counts each of burglary and 

sexual assault. At appellant's sentencing hearing, the district 

court adjudicated his a habitual criminal and, as a result, 

sentenced him to a term of life in the Nevada State Prison without 
the possibility of parole. The habitual criminal adjudication was 

based on throe prior felony convictions: (1) a 1977 conviction for 

aggravated aseault in Arizona; (2) a 1983 conviction for attempted 

aggravated assault in Arizona; and (3) a 1988 conviction for third 
degree burglary in Arizona. 

Appellant points out that two of the prior convictions 

list the name "Roy Daniels Moraga" and that the other lists the 

name *Noy Daniel forage" and asserts that the state presentedi 

convictions that may not apply to him. Appellant, however, failed! 

to object to these prior convictions on the basis of identity. I 

n[A]n unexcused failure to object in the trial court to the I 

State's failure to make an affirmative showing of the Validity of ; 
• 

the prior convictiOnS relied upon to enhance a penalty under MRS 

207.010 preludes] the raising of this objection for the first 

time on appeal." flaymon v. State, 14 Nev. 370, 372, 580 P.2d 943, 

944 (1978)(citing Thomas v. State, 93 Nev. 565, 571 P.2d 113 

(1977)). 

Moreover, we conclude that the state adequately proved 

that appe1lant received the three prior convictions. ass NRS 



ir• 

207.010; Jackson v. State, 9/ Nev. 179, 625 P. 	1165 (1982). 

The prior convictions presented by the state do not on their 

face, "raise a presumption of constitutional infirmity," and the 

district court was entitled to use these convictions for sentence 

enhancement purposes. McAnuity v. State, 108 Nev. 179, 181, 826 

P.2d 567, 569 (1992). Accordingly, we 

ORDER this appeal dismissed. 

Steffen 

cc: Hon. Jack Lehman, District Judge 
Hon. Frankie Sue Del Papa, Attorney General 
Hon. Stewart L. Dell, District Attorney 
cherry, Delius & Kelesis 
Loretta Bowman, Clerk 
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8 

ORDR 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 4554711 
Attorney for Plaintiff 

) 
) 
) 
) 

9 	-vs- 	 ) 	Case No.. 	C92174 
) 	Dept No. 	X 

10 ROY MORAGA, 	 ) 	Docket 	K 
4938554 	 ) 

11 

Defendant(s). 

13 

14 	 FI1DD1GS OF FACT, CONCLUSIONS OF 

15 	 LAW AND ORDER 

16 	 DATE OF HEARING: 7/19196 

17 	 TIME OF H,EARING: 9:00 A,M. 

18 	THIS CAUSE having come On for hearing before the Honorable Jack Lehman, District Judge, 

19 on the 19th day of July, 1996, the Petitioner not being present, represented by DAVID SC,FILECK, ESQ., 

20 the Resperndent being represented by STEWART L. BELL, District Attorney, by and through VICKI 

21 J. MONROE, Deputy District Attorney, and the Court having considered the matter, including briefs, 

transcripts, arguments of counsel, and documents on file herein, now therefore, the Court makes the 

23 following findings of fact and conclusions of law: 

74 

FINDINGS OE FACT 

26 
	1. 	Defendant was arrested for the December 5, 1989, sexual assault and rape of a woman 

17 in her home. Defendant plead not guilty and a jury trial was had wherein Defendant was found guilt:, 

SEFt 	L. Q 	1 % 

7' 

EXHIBIT' 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

28 



of two counts of Burglary and two counts of Sexual Assault. Thereafter on June 30, 1990, Defendant 

was sentenced to life in the Nevada State Prison without the possibility of parole after beim - 

adjudicated a habitual criminal. Defendant's direct appeal to the Nevada Supreme Court was denied 

4 on August 27, 1991, However, the Court remanded Defendant's case to the District Court for 

resentencing. The Supreme Court concluded that the District Court had erroneously imposed one 

6 sentence for multiple offenses. 

7 	2. 	On October 21., 1991, Defendant was resentenced in Department X of the Eighth 

8 Judicial District to ten years for each of the Burglary counts, to run consecutive to each other, and 

9 consecutive to a sentence of life imprisonment without the possibility of parole for Count lIE - Sexual 

16 Assault. Defendant was adjudicated a habitual criminal as to Count IV and sentenced to another 

II consecutive term of life imprisonment without the possibility of parole. Defendant then appealed the 

12 second sentencing, specifically contesting the validity of the judgments of conviction used to 

13 adjudicate him a habitual criminal, The Nevada Supreme Court denied the same on October 4, 1995. 

14 	3. 	On December 5, 1989, between the hours of 1:30 a.m. and 5:30 a.m., Defendant 

15 entered the victim's residence located at 1000 Dumont, Apartment 227, Las Vegas_ Once inside, 

16 Defendant took a woman's Seiko watch and approximately 325 from a coffee table in the living room, . 

17 an unknown amount of cash horn the victim's bedroom dresser, and a key to the apartment which was 

18 laying on a table near the front door_ Defendant then left the apartment_ At approximately 730 a.m., 

19 the victim returned to find the items missing_ Las Vegas Metropolitan Police were contacted and a 

20 report of the entry submitted. 

el_ 	Approximately noon of the same day, the victim (a 46 year-old female) was awakened 

22 by Defendant knocking at her front door. After informing Defendant that he had awakened her and 

23 asking him to leave, the victim returned to her room, Almost two hours later, the victim was 

24 awakened by a noise, only to find Defendant outside her bedroom on the stairs, Defendant grabbed 

25 the victim and after a brief smuggle, the victim was able to momentarily free herself. However, 

26 Defendant regained his hold and pushed the victim down the stairs_ Thereafter Defendant raped the 

77 victim, instructed her to shower and raped her again_ When Defendant exited the room, the victim 

28 contacted her daughter and requested her to contact the police, 



	

5. 	Around 2:15 p.m., LVMPD detained Defendant at in the 900 block of Sierra Vista and 
after a positive identification by the victim, he was arrested and transported to the Clark County 
Detention Center. 

11 

CONCLUSIONS OF LAW 
6 
	

6. 	Defendant, for the first time in his collateral attack, challenges the length of time he 
7 was incarcerated before he was brought before a magistrate. Specifically, after remaining silent on 
8 the issue in appealing from two judgments of conviction, Defendant now alleges that he was 
9 incarcerated some 210 hours before his initial arraignment, and that no probable cause determination 

10 was made. Defendant did not preserve this issue below or raise it in his direct appeal and as such 
Ii it has been waived. NRS 34.810(1) provides in part: 

The court shall dismiss a petition if the court determines that: 
13 

(b) The petitioner's conviction was the result of a trial and the grounds for the petition could have been 

(1) Presented to the trial court; 

(2.) Raised in a direct appeal or a prior 
petition for a writ of habeas corpus or 
post-conviction relief; or 

(3) Raised in any other proceeding that 
the petitioner has taken to secure relief from his conviction and sentence, unless the court finds both cause for 
the failure to present the grounds and 
actual prejudice to the petitioner. 

NRS 34.810(3) imposes the burden upon the defendant of proving specific facts that 
demonstrate good cause for his failure to present such a claim in earlier proceedings and of showing 
actual prejudice to the defendant. Accordingly, the waiver of claims doctrim mandates the dismissal 
of Defendant's instant claim. Kilanael  v. Warden,  101 Nev. 6, 692 P2c1 1282 (1985); B9Ideri v. 
State,  99 Nev. 181, 659 P.2d 886 (1983). Defendant's Petition is barren as to why his allegations 
surrounding probable cause determination were not raised in either of his direct appeals. 

	

7. 	Defendant took the stand at trial and offered a defense of "consentTM to the charges of 

14 

15 

16 

17 

18 

19 

20 

21 

?") 

'3 

/4 

25 

28 
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Sexual Assault. An excerpt from his offered testimony is as follows: 

PROSECUTOR; 	Basically, Mr. Moraga, what you are saying to 
us is you are really confirming everything 

3  II 	 everybody already testified to. You are just 
saying that the sex that happened between you 

4 

	

	 and Ms. Hawk was with her consent; is that 
right? 

DEFENDANT: 	That's right. (3 ROA 550). 

8. Any issues of identification that DNA testing might hope to resolve has been rerxlered 

moot by offering the defense of "con.sent" to the sexual assault. Moreover, Defendant has waived 

this issue by (1) not preserving it below and (2) not raising the identification in his direct appeal 

pursuant to NRS 34.810. 

9. Nor was Defendant's counsel ineffective far not testing DNA evidence at the time of 

trial. in EssaleauLilh, 802 P.2d 278, 298 (Cal. 1994), 1  a habeas petitioner claimed 

ineffective representation because his counsel failed to independently test dried stains on 

impounded clothing. Counsel therein did not know that a time limit existed for testing the 

material, such that the test results would be reliable: counsel admitted that he did not learn of the 

time limit until one year after the clothing was impounded. As such, the integrity of any future 

testing was jeopardized. The California Supreme Court refused to find any prejudice inured to • 

that defendant. The Court noted that more was required than speculation that timely testing : 

would have shown a favorable result: there must have been a reasonable probability that such 

evidence would be produced. Kaurish,  at 298. No such reasonable probability can be gleaned 

from the record herein. 

10. In his last appeal from the judgment of conviction entered on remand, Defendant 

specifically challenged the validity of his habitual criminal status. The Nevada Supreme Court 

specifically denied his COrlientiOISS and in a Order Dismissing Appeal, affirmed the District Court's 

conclusion that Defendant was a habitual criminal and the State had met its burden beyond a 

reasonable doubt. As such ;  that Order becomes the law of the case and forecloses Defendant's 

successive attempt at relief on this issue. Hall v. State, 91 Nev. 314, 535 P. 2c1 797 (1975). 

cert denied,. Kautish v. California,  502 U.S. 837, 112 S.Ct. 121 (1990). 
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I Defendant duplicates his complaints surrounding his adjudication as a habitual criminal. The Supreme 

2 Court confirmed that adjudication and, therefore, the Supreme Court's ruling, issued on Defendant's 

3 direct appeal, became the law of this case and forecloses Defendant's ability to revive this claim. 

4 	11. 	The United States Supreme Court has clearly established the appropriate test for 

5 determining whether a defendant received constitutionally defective counsel. A defendant's burden 

6 is two-fold. First, a convicted defendant must show that his counsel's performance was objectively 

7 deficient such that counsel was not functioning as the 'counsel' envisioned by Sixth Amendment 

8 guarantees. Second, the defendant must show that the deficient performance prejudiced the defendant 

9 in a way that effectively deprived him of a fair trial. Strickland v. Washington,  466 U.S. 668, 687, 

10 104 S.Q. 2052. 2064 (1984). Defendant is unable to show any prejudice inured by his assertion that 

11 his trial counsel should have moved to suppress a key that was found as the result of a warrantless 

1 7  search. Defendant cannot show that the outcome of his trial would have been different with the 

IS suppression of the house key. 

14 
	

CONCLUSION  

15 
	

Based on the forgoing Findings of Fact and Conclusions of Law, Defendant's Petition for Writ 

16 of Habeas Corpus (Post-Conviction) is DENIED. 

17 
	

ORDER 

18 
	

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction Relief shall 

19 benc1itis,hereby dened.  

20 	DATED -this 

21 

'T? 

73 
STEWART L. BELL 

24 DISTRICT ATTORNEY 
Nevada Bar 4000477 

25 

BY  VilcX_Li  
VI ICI ,L 
Deputy District Attorney 
Nevada Bar #003776 

?6 



ORMAL 	4 

ORDR 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
Nevada Bar #000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702'435-471l 
Attorney for Plaintiff 

5 
DISTRICT COURT 

6 	 CLARK COUNTY, NEVADA 

7 

811 THE STATE OF NEVADA, 

9 

11 h ROY D. MORAGA, 
#938554 

Plaintiff, 

Case No. C92174 
Dept No. AEI* -XEL 
Docket 	-NI- 

12 

13 

14 

1511 

16 

17 

Defendant. 

ORDER DENYING DEFENDANT'S PRO PER MOTION TO STRIKE 

DATE OF HEARING: 08/18/98 
TIME OF REARING: 9:00 A.M. 

18 	THIS MATTER having come on for hearing before the above entitled Court on the 18th 

19 day of August, 1998, the Defendant not being present, represented in proper person, the Plaintiff 

20 being represented by STEWART L. BELL, District Attorney, through LISA LUZAICH, Deputy 

21 District Attorney, and the Court having heard the arguments of counsel and good cause 

22 appearing therefor, 

23 1/ 

24 11 

25 11 

26 11 

27 11 

28 11 
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1 	IT IS HEREBY ORDERED that the Defendant's Motion to Strike, shall be, and it is 

2 hereby DENIED. 

3 	DATED this :26-   day of August, 1998. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * 	• *  

FILED 
se v. It voin 

0)4  

1 

2 

3 

4 

5 

6 

Roy a pl 01M oA 

Petitioner. 

VS. 

7 	41eft4,14Z4 .3 

8 	 Respondent.  

) 
1 
) 
) 
) CASE NO. C- 1.  7 4,  
) 

) DEPT. NO. Atigalimm.142._  
) 
) 	DOCKET NO 	

••■•••11•1•■■• 

GLEN( 

10 	 D!SIGNA'rjON OFRECORD OS APPEAL 

11 	CONES NOW,  ie0 y 	11101e/96A 	P•titioner/Appellant 

12 in the above entitled matter and designates the following an the 

13 Record on Appeal. 

14 	Each and every Document. Return, Pleading and Paper 

15 heretofore filed with the Clerk of the Court in Case Number 

16 .C.2,1 12 ...t. Department Number )7..Ca.  on Docket Number 

DATED this  OA  day of 44,gatmLEL. , 

TEEndl- NarT747peei--ii- i 
Ely State Prison 
P.O. BOX 1959 
Ely, Nevada 89301 

L-t 

csT, 

IrT 

-2- 

17 

18 
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1 
	

CERTIFICATE OF SERVICE 

2 	 Ro/i1/1107e4rail 	hereby certify that I am the 

Petitioner/Appellant in the above entitled matter, and that on the 

4 ..1.111 day of 42470atarike 1993, I served a true and correct copy of 

5 the foregoing NOTICE OF APPEAL and DESIGNATION OF RECORD ON APPEAL 

6 by mailing same to: 

Nevada State Supreme Court 
Supreme Court Building 
Capitol Complex 
Carson City NV 89710 

Clerk, of the District Court 
Eighth Judicial District Court 
200 South Third street 
Las Vegas NV 89101 

District Attorneys Office 
Clark County Courthouse 
200 South Third Street 
Las Vegas NV 89101 
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fiff2' 
PetItIceez/Appallant 
Ely State Prison 
F.O. BOX 1989 
Ely, Nevada 89301 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* 	* * 

0. MoRA5A 	 ) 

) 

Petitioner. 	) 
) 
) 	CASE NO. 

oF A/eV4cLA  , 
	 ) 

) DEPT. NO. 
) 

Respondent. 	) 	DOCKET NO.  

FIL ED 
SEP Z2 1'1 4.4 AK '913 

of„.beze-,- 
CLERK 

Iar2y  

tftria&. 

-NIMM■TIM. 

1 

2 

3 

6 

6 
	VS. 

7 

NOTICE OF APPEAL 

Notice is hereby given that, 

12 Petitioner in the above entitled action, hereby appeals to the 

Order - 

	 7; 	tr Ke N-c red 	entered in tnis action on 

15 the  i 6-th  day of tick:west  

DATED this  471-,4  day of ,qe-ifteohicr,  199r. 
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ORIGINAL 
1 

2 

3 

4 

6 

7 	 District Court 
Clark, County, Nevada 

9 

flag! 

SEP 28 2 46 Pll '38 

10 
	

Caso No, C92174 

11 
	

Department IV (C) 

12 TRH STATE OF NEVADA, 

13 
	

Plaintiff, 

14 vs. 

15 ROY D. MORAGA, 

16 
	

Defendant(s), 

17 

18 

19 
	

CASE APPEAL STATEMENT 

20 
	 1, Appellant(s): ROY D. MORAGA 

21 
	

2, Judge: DON P. CHAIREZ 

22 
	

3, All Partics, District Court: 

23 Plaintiff, THE STATE OF NEVADA 

24 Defendant(s), ROY D. MOR AGA 

25 
	

4. All Parties, Appeal: 

26 Appellant(s), ROY D. MORAGA 

27 

2g 	 IC 
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1 Respondent, THE STATE OF NEVADA 

2 	 5. Appellate Counsel: Proper Person, ROY D. MORAGA, P.O. BOX 1989, ELY 

3 STATE PRISON, ELY, NEVADA 89301, Appellant 

4 	 THE STATE OF NEVADA, Stewart U Bell, District 

5 Attorney, 200 South Third Street, Las Vegas, Nevada 89155 (702) 455-4711, Counsel for 

6 Respondent 

6. District Court, APPOINTED 

7. On Appeal, N/A 

8. Fonna Pauperis: NIA 

9. Date Commenced in District Court: 12/28/89 

DATED this(2-e-day of September, 1998. 

LORETTA BOWMAN 
CLARK COUNTY CLERK 

ALAN CASTLE 
DEPUTY CLERK 
200 South Third Street 
PO Box 551601 
Las Vegas, Nevada. 89155-1601 
(702) 455-4409 

28 	 2 	 EC92174 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

951 



AC2) 
I 	I 
	Ma 

IN THE SUPREME COURT OF THE STATE OF NEVADA FILED 

ROY D. MORAGA, 
Appellant, 
vs. 
THE STATE OF NEVADA, 
Respondent. 

••••• 1 
in 30 	3 PH 99 

No. 3.30n 

1.1 

District Court Case No. C92174 

CLEggisoliFAAlg 

STATE OF NEVADA. se . 

I, Janette M. Bloom, the duly appointed and qualified Clerk of the Supreme Court of the 
State of Nevada, do hereby certify that the following is a full, true and correct copy of the 
Judgment In this matter. 

JIVGMENT 

The court being fully advised in the premises and the law, it is now ordered, adjudged and 
decreed as follows: "ORDER this appeal dismissed." 

Judgment, as quoted above, entered this 2nd day of March, 1999. 

WITNESS WHEREOF, I have subsalbed my name 
and affe4 ad the seal of the Supreme Court at my Office 
to Carson City, NeVidal this 3041 day of March, 1999, 

Janette M. Bloom, Supreme Court Mirk 

By 41111‘..f2LilkiLLAA- 
Chit) Deputy Clark 

• 

.47;g1 
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ROY D. MORAGA, 

APPellent, 

vs. 

No. 33099 

FILED 
THE STATE OF NEVADA, 

Respondent. 
MAR 02 an 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

ORDER DISMISSING APPEAL 

This la a proper person appeal from an order of the 

district court denying appellant's motion to strike. Appellant 

filed a motion to correct an illegal sentence in the district 

court. The state filed an opposition, and the district court 

denied the motion. Appellant then filed a motion to strike the 

state's opposition. The district court denied the motion to 

strike, and this appeal followed.4 

our review of this appeal reveals a jurlsclictional 

defect. The right to appeal is statutory; where no statute or 

court rule provides for an appeal, no right to appeal exists. 

Castillo V. State, 106 Nev, 349, 192 P.2d 1133 (1950. No 

statute or court rule provides for an appeal from an order 

denying a motion to strike. Accordingly, we conclude that we 

lack jurisdiction to consider this appeal and we 

ORDER this appeal dismiseed, t  

z . 

Maupin 

J. 

Becker 

cc: Hon. Lee A. Gates, District Judge 
Non. TranXie Sue Cal Papa, Attorney General 
Hon. Stewart L. Bell, District Attorney 
Roy D. Mosaga 
Shirley Parraguirre, Clerk 

We have considered all proper person documents filed or 
received in this matter, and we conclude that the relief 
requested is not warranted. 

var.rtEl- 
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• I. • 
IN THE SUPREME COURT OF THE STATE Of NEVADA 

ROY 0. MORAGA, 
Appellants  
vs. 
THE STATE OF NEVADA, 
Respondent. 

No. 33099 

 

District Court Case No. C92174 

REM1TTITUR 

TO: Honorable Shirley Parraguirre, Clark County Cleric 

Pursuant to the rules of this court, enciosed are the following: 

Certified copy of Judgment and copy of Order. 

Receipt for Rerniftitur. 

DATE: Mardi 30, 1999 

Janette Bloom. Oa* of Court 

Chief Deputy Clerk 

cc: Hon. Lee A. Gates, District Judge 
Hon. Frankie Sue Del Papa, Attorney General 
Hon, Stewart L Bell, District Attorney 
Roy D. Moraga 

RECEIPT FOR REMITTITUR 

Received of Janette M. Bloom, Clark of the Supreme Court of the State of Nevada, the 
APR I 5  REMITTITUR issi.red in the above.entillecl cause, on 	 1999 

County :jer-rk'  Cl 



PN THE SUPREME COURT OF THE TOFWFVADA 

ROY MORAGA, 
Appellant, 
vs. 
THE STATE. OF NEVADA, 
Respondent. 

J la I 	J 35 HI 159N0. 29321 

District Court Case No. C92174 

CLERK'S CERTIF /CATE 

STATE OF NEVADA, ss. 

I. Janette M. Bloom, the duly appointed and quailed Clerk of the Supreme Court of the 
State of Nevada, do hereby certify that the following is a full, true and correct cop y  of the 
Judgment in this matter. 

JUDGMENT 

The court being fully advised in the premises and the law, it is now ordered, adjud ged and 
decreed as follows: "ORDER these appeals dismissed? 

Judgment, as quoted above, entered this 20th day of April, 1999. 

IN WITNESS WHEREOF, I have subscribed my name 
end affted theme] of the Supreme Court at my Mice 
in Carotin City, Nevada, this 18tro day of May, 1999. 

Janette M. Bloom Supreme Court clerk 

By: 

Sof 
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IN THE SUPREME COURT OP THE STATE OF NEVADA 

ROY MORAGA, 

Appellant, 

vs. 

THS STATE OF NEVADA, 

Respendent. 

ROY O. MORAGA, 

Appellant, 

us_ 

THE STATE OF NEVADA, 

Respondent. 

No. 29321 

FILED 
APR 2 0 1999 
JAMIE 1.1.44e 

infi r m 
No. 32542 

ORDER DISMISSING APPEALS 

Docket No. 29321 is an appeal from a district court 

order denying appellant's post-conviction petition for a writ of 

habeas corpus. Docket No. 32542 is a proper paroun appeal from 

a district court order denying appellants motion to modify or 

correct an illegal nentenoo. we elect to conaolidate these 

appeals for diaposition. NRAP 3(b). 

On 1%110  /, 1990, the diStrict court convicted 

appellant, pursuant to a jury verdict, of two counts of burglary 

and two counts of sexual assault. The court sentenced appellant 

to life without the possibility of parole. On direct appeal, 

this court upheld appellant's conviction but remanded to the 

district court for reuentencing an the ground that the district 

court had failed to sentence appellant for each of the four 

primary offenaes. 1  Moraga v, State, Docket No. 21488 larder of 

Remand, August 27 4. 1991). 

After resentancing, the district court entered an 

amended judgment of conviction. The court sentenced appellant 

to two consecutive ten-year terms for the burglary offenses and 

'This court noted: 	"Although the district court has 
discretiOn to dismiss a count of hebitua1 criminality, see NRS 
207.01014), the district court does not have discretion to 
impose but one sentence for multiple primary offensoo.m 
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a consecutive term of life with the Pdesibility of parole for 

one of the counts of sexual assault. The court also adudicated 

appellant as a habitual criminal, sentencing him to a 

conseouttve term of life without the pOssibility of Parole for 

the second count of sexual assault. This court dismissed 

aPPPIlant"s appeal from the amended judgment of conviction. 

Moraga V. State, Docket No. 22901 (Order Dismissing Appeal, 

October 4, 1995). 

On February 20, 1996, appellant filed a proper person 

post-conviction petition for a writ of habeas corpus in the 

district court. Appellant subsequently obtained counsel to 

represent him, and counsel. filed supplemental documents in 

support of appellant's petition. The state opposed appellant's 

petition, and the district court denied the petition. 

Appellant's subsequent appeal is docketed in this court aB 

oocket No. 29321. 

On April 30, 1998, appellant filed a proper person 

motion to modify or correct an illegal sentence in the district 

COert. The state opposed eppollant'a motion. The district 

court summarily denied the motion. Appellant's subsequent 

appeal it docketed in thin court as pocket NO. 32542. 

Appellant's Habeas Corpus Petition 

Appellant claims that the district court should have 

held an evidentiary hearing on several claims that he presented 

in his habeas corpus petition. see Hargrove v. State, 100 Nev. 

498, 696 P.2d 222 (1984) (stating that a defendant pursuing 

post-conviction relief is entitled to an evidentiary hearing If 

he or she alleges a claim supported by sufficient factual 

allegations that, if true, would entitle the defendant to 

relief). We disagree. We will address each of appellant's 

claims in turn, 

2
0n September 29, 1993, the district court entered a Second 

amended judgment of Conviction granting appellant 180 days 
Credit for time served. 

2 
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First, appellant claims that ha was not taken before a 

magistrate for a timely probable calibe determination after his 

arrest. 111 NRS 171.178: Powell v. State, 113 Nev. 41, 930 P.2d 

1123 (1957). We conclude that the district court properly 

rejected appellant's claim because appellant failed to allege 

sufficient facta to support a showIllg of prejudice or cause for 

his failure to previously raise this c/aim. see NR$ 

34.910(Ii(b). (31,: see also Striolaehd v. Washington, 466 U.S. 

668 (1994): Powell, 113 Nev. 41, 930 V.2d 1123; Huebner v. 

State, 103 Nev. 29, 731 P.2d 1330 (1997). 

Neat, 	appellant claims that hie 	counsel was 

ineffective for falling to object to certified copies of prior 

convictions that were introduced by the state in seeking 

appellant's adjudication as a habitual eriminal. In his 

petition, appellant explained that inconsistencies in these 

documents revealed that the prior convictions did not all 

pertain to the same individual. 

We agree with the state that this claim ie effectively 

precluded by the doctrine of the law of the case. See Nall v. 

State, 91 Nev. 314, 535 4.2d 797 (1975). on appeal from the 

amended jedgment of conviction (  appellant pointed out that two 

of the prior convictions named 'Roy Daniels Horne" and the 

third listed "Roy Daniel forage." appellant claimed that ell of 

the prior convictions might not apply to him. This court noted 

that appellant's counsel had failed to make an appropriate 

objection, but this court further concluded: "(Tlhe state 

adequately proved that appellant received the three prior 

convictions. The prior convictions presented by the state do 

not, on their face, 'raise a presumption of constitutional 

infirmity,' and the district court was entitled to use these 

convictions tot sentence enhancement purposes." Moraga V. 

State, °octet No, 22902 (Order Dismissing Appeal, October 4, 

1995) (citations omitted). 

Appellant further claims that his counsel was 

ineffective for failing to file a motion to suppress the 

3 
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evidence of the victim's apartment key, which was seized from 

appellant. Appellant failed to support this claim with 

sufficient factual allegations that demonstrate that police 

obtained the key as a reault of an illegal search or seizure. 

See Hargrove v. State, 100 Nev. 498, 686 P,2d 222 (19841. 

Additionally, appellant's counsel in the district court and on 

appeal has failed to articulate any valid basis for suppression 

of the evidence. Finally, even aseuming that counsel would have 

been successful in a motion to suppress the key, we do not 

perceive any prejudice to appellant in light of the persuasive '  

evidence of his guilt. See Strickland v. Washington, 466 0.6. 

663 (1904). Accordingly, appellant was not entitled to an 

evidentiary hearing on this 2aim nor la he entitled to relief 

as a matter of law, which he also requests_ 

Appellant also claims that hie counsel did oot 

interview witnesses to prepare for trial. Appei/ant claims that 

it counsel had done ao, he would have uncovered evidence to show 

that appellant has' been seen "making out" with the victim when 

they first met and that appellant was incapable of sexual 

intercourse while intoxicated. Appellant failed, however, to 

name the witnesses who would have allegedly supported these 

allegations. Thus, we conclude that appellant failed to support 

his claim with alLIfflotent supporting factual allegations to 

warrant an evidentiary hearing. See Hargrove v. State, 10a Nev. 

49E, 6S6 P.2d 222 19134), 

Oext, appellant claims that his counsel did not 

properly prepare hilt for questioning -at the trial. Appellanl 

complains that ha 'A did not understand aex to necessarily include 

penile penetration and therefore he answered questions 

inappropriately" and that he "did not understand when questicnedl 

sO]ether he would have 30K with a woman without her permission l  

and therefore answered the question as to admit the commission 

of the crime charged erroneously." After reviewing appellant's 

trial testimony, we conclude that appellant's claims are devoid 

of merit. Appellant's testimony demonstrated that he understood 

4 
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the meaning of "sex" and that he admitted to having consensual 

sexual intercourse with the victim. 

Appellant next claims that his counsel failed to 

request testing of blood and semen samples to ascertain whether 

appellant had sexual_ intercourse with the victim. We perceive 

no prejudice to appellant, even assuming that counse1 acted 

unreasonably in failing to obtain testing of the samples. see 

Strickland v. Washington, 466 U,S. 660 (19041. 

Finally, appellant claims that the reasonable doubt 

instruction in this case, which was based on the former version 

NRs 175.211, wa3 constitutionally deficient. Sae 1967 Nev, 

Stat., ch. 523, § 194, at I427-2S. Appellant neitnowledges that 

he failed to raise this claim below. Nevertheless, appe2lant 

claims that the error is of constitutional magnitnde, and he 

requests this court to consider . it. We decline to consider 

appellant's claim because of his failure to raise it below and 

the absence of plain constitutional error. See Itemirea v. 

Hatcher, 136 F.3d 1209 Oth Cie. 1096/, cart. denied, 119 5.Ct_ 

415 (1998); Davis v. State, 107 Nev. 600, 606. 517 P.2d 1169, 

12/3 (1991). 

Motion tQ Correct or  

The district court has authority to grant a motion to 

correct an illegal sentence or a motion to modify a sentence 

Only if the sentencing court misapprehended a material fact 

about the defendant's criminal record that worked to the 

defendant's extreme detriment tit if the defendant's sentence is 

facially illegal. See Edwards v. State, 112 Nev. 704, 107-08, 

918 P.2d 321, 323-24 (1996). A sentence is facially illegal if 

the sentence exceeds the statutory maxirmm or if the sentencing 

court otherwise lacked jurisdiction to impose the sentence. Yd. 

at 709, D18 F.2d at 324. 

In his motion, appellant argued, pursuant to Clark v. 

State, 109 Nev. 426, 851 P.2d 426 (1993), that he was improperly 

adjudicated as a habitual criminal. Appellant specifically 

alleged that the record did not reflect that the district court 

5 
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was aware that it had discretion not to adjudicate appellant as 

a habitual criminal after the state produced proof Of 

appellant's prior convictions_ 

We conclude that the district court did not err in 

denying appellant's motion because his claim fell outside the 

very narrow scope of issuea cognizable in a motion to correct an 

illegal eentence or a motion to modify a sentence. There is 

nothing in the record to suggest that the sentencing court 

relied orc misinformation about eppellant's criminal record or 

that the court lacked jurisdiction to impoee the sentences in 

the instant case. As noted above, the state produced proper 

proof of appellant's prior convictions before the coart 

adjudicated appellant es a habitual criminal. Further. 

appellant's sentences were within statutory limits. 

Conclusion  

Having reviewed the records on appeal and for the 

reasons set forth above, we conclude that appellant is not 

entitled to relief in these matters. Accordingly, we 

ORDER these appeals dismissed. 

J . 

J. 
Agosti 

J. 
8C ex 

cc: Hon. Jack Lehman, District Judge 
Hon. Lee A. Mates, District Judge 
Attorney General 
Clark County District Attorney 
State Public Defender 
Roy D. Morage 
Clark County Clerk 

3We have considered all proper person documents filed or 
received in these mattera and we .conclude that the relief 
reeweated is not warranted. Further, we conclude that briefing 
and oral argument are unwarranted in eppellant's proper person 
appeal. Sea Luckett v. Warden. 91 Nev. 681, 582, 541 P.2d 910, 
511 11975T—cert. denied, 423 U.S. 1077 :19761. 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY MORAGA, 
Appellant, 
vs. 
THE STATE OF NEVADA, 
Respondent 

N. 29321 

District Court Case No. C92174 

REMITTITYR 

TO: Honorable Shirley Parraguirre, Clark County Clerk 

Pursuant to the rules of this court, encrosed are the following: 

Certified copy of Judgment and copy of Order. 
Receipt for Remittltur. 

DATE: May 113, 1999 

Janette Hoorn, Clerk of Court 

BY: 

cc: 	Hon. Jack Lehman, District Judge 
Attorney General 
Clark County District Attorney 
State Public Defender 

RECEIPT FOR REM1TTITUR 

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the 
REMITTITUR Issued in the above-entitled cause, on  MAY 2 7 r999  

MORRETA CALDWELL 

County Clerk 
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• 	• 
IN THE SUPREME COURT OF THEFIKTE31,-t NEVADA 

ROY D. MORAGA, 
Appellant. 
V8. 
THE STATE OF NEVADA, 
Respondent 

I 	I 3S [II in Na. 32542 

District Court Case No. C92174 

CLERK'S CERTIFICATE 

STATE OF NEVADA, ss, 

I, Janette M. Bloom, the duly appoinied and qualified Clerk of the Supreme Court of the 
State of Nevada, do hereby certify that the following Is a full, true and correct copy of the 
Judgment in this matter, 

JUDGMENT 

The court being fully advised In the premises and the law, it is now ordered, adjudged and 
decreed as follows: 'ORDER these appeals dismissed. 

Judgment, as quoted above, entered this 20th day of Apri1,1999, 

IN WITNESS WHEREOF, I have subscribed my name 
an affixed the seal of the Supreme COUT1 at my Office 

Carsan City, NevadsAils 1.0th day,  or May, 1999. 

Jan etie Bloom, Supreme Court Clerk 

By: 

f Deputy Clerk 
iw 

CEIti 
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No. 3Z50. 

HY 

IN TRE SUPREME COURT OF THE STATE OF NEVADA 

ROY MORAGA, 

Appellant, 

vs, 

TRE STATE OF NEVADA, 

Respondent. 

ROY D. MORAGA, 

Appellant, 

vs. 

THE STATE or NEVADA, 

Respondent. 

' No 29321 

FILED 

ORDER DISMISSING APPEALS  

Doeket No. 29321 is an appeal from a district court 

order denying appellant's post-conviction petitIon fox a writ of 

habeas corpus. Docket No. 32542 i a proper person appeal from 

a district court order denying appellant's motion to modify or 

Correct an illegal Sentence. We elect to consolidate these 

appeals for disposition. NRP 3(b). 

On July 7, 1990, the district court convicted 

appellant, pursuant to a jny verdS,CS, .of two counts of burglary 

and two counts of sexual assau)S._ The court sentenced appellant 

to life without the poasibility of parole. On direct appesi, 

this court upheld appellant's conviction but remanded to the 

district court for resentencing on the gxound that the district 

court had failed to sentence appellant for each of the four 

primary offenses. Noraga v. State. Docket No. 21480 (order of 

Remand, August 27, 1991). 

After rasentencing, the district court entered an 

amended judgment of convi_ction. The court sentenced appeilant 

to two consecutive ten-year terms for the burglary offenses and 

AS AS AAAS AASAAAA AA ASS As )15)AA 
ASSAA AA ASS A AS AA ASS ASHASS Ais AAA 
ASASS AA ASS AS As AAA SA SASS AA 

SAAA IS AAA ASAAAA AAA ASSA ASs ASSAAS 



a consecutive term of life with the possibility of parole for 

One of the counts of sexual assault. The court also adjudicated 

appellant as a habitual criminal, eentencing him to a 

consecutive term of life without the possibility of parole for 

the second count of sexual assault. This court dismissed 

appellant's appeal from the amended judgment of conviotion, 2  

Koraga v. SCat, Uocket Mc. 22901 lOrdez Dismissing Appeal, 

October 4, 1995). 

On February 20, 1996, appellant filed a proper person 

post-conviction petition for a writ of habeas corpus in the 

district court. Appellant subsequently obtained counsel to 

represent him, and counsel filed supplemental documents in 

support of appellant's petitton. The state opposed appellant's 

petition, and the district court denied the petition. 

Appellant's subsequent appeal is docketed in this court as 

Docket No, 29321. 

On April 30, 1998, appellant filed a proper perscn 

Motion to modify or correct an illegal sentence in the district 

court. The state opposed appellant's motion. The district 

court summarily denied the motion. 	Appellant's subsequent 

appeal is docketed in this court as Docket No_ 32542. 

Appellant claims that the dietrict court should have 

held an evidentiary hearing on several claims that he presented 

in his habeas corpus petition. See Hargrove v. State, 100 Nev, 

498, 686 P.2d 222 (1984) (stating that a defendant pursuing 

post-conviction relief is entitled to an evidentiary hearing if 

he or she alleges a claim supported by sufficient factual' 

allegations that, if true, would entitle the defendant to 

relief). We disagree. We will address each of appellant's 

claims in turn. 

20n September 29, 1993, the district court entered a second 
amended judgment of conviction granting appellant HD days 
credit for time served. 

2 
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First, appellant claims that he was not taken before a 

magistrate for a timely probable cause deternamation after his 

arrest. See NR S 171.1713,: Powell v. State, 113 Nev. 41, 930 P.2d 

1123 {1997). We conclude that the diStriet court properLy 

rejected appellant's claim because appellant failed to allege 

sufficient facts to support a showing of prejudice or cause for 

his failure to previously raise this claim. See MRS 

34.B10(1) 1b), (3); see also Strickland v. Washington, 466 U.S. 

66B (1984); Powell, 113 Nov. 41, 930 P.2d 1123, Huebner v. 

State, 103 Nev. 29, 731 le.2d 1330 (19e71. 

Next, 	appellant claims that his counsel was 

ineffective for failing to object to certified copies of prior 

convictions that were introduced by the state in seeking 

appellant's adjudication as a habitual crim1na1. In his 

petition, appellant explained that inconsistencies in these 

documents revealed that the prior convictions did not all 

pertain to the same individual. 

We agree with the state that this claim is effectively 

precluded by the doctrine of the law of the case. See Hall v. 

State, 91 Nev. 314, 535 P.2d 797 (1975). On appeal from the 

amended judgment of conviction, appellant pointed out that two 

of the prior convictions named 'Roy Daniels Morage and the 

third listed "Roy Daniel Moine," Appellant claimed that all of 

the prior convictions might not apply to him. This court noted 

that appellant's counsel had failed to make an appropriate 

objection, but this court further Concluded: 'Tribe state 

adequately proved that appellant received the three prior 

convictions. The prior convictions presented by the state de 

not, on their face, 'raise a presumption of constitutional 

infirmity,' and the district court was entitled to use these 

convictions for sentence enhancement purposes," Moraga v, 

State, Docket Ho. 22001 (Order Dismissing Appeal, October 4, 

1995) (citations omitted), 

Appellant further claims that his counsel was 

ineffective for failing to file a motion to suppress the 

3 
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• 
evidence of the victim's apartment key, which was seized from 

appellant. Appellant failed to support this claim with 

sufficient factual allegations that demonstrate tnat police 

obtained the key as a result of an illegal search or seinue. 

See Hargrove v, State, 100 Nev. 498, 686 P.2d 222 U964}. 

Additionally r  appellant's counsel in the district court and on 

appeal has failed to articulate any valid basis for suppression 

of the evidence. Finally, even assuming that counsel would have 

been sueeesSful in a motion to suppress the key e  we do not 

perceive any prejudice to appellant in light of the persuasive 

evidence of his guilt. see Strickland v. Hashington, 466 U.S. 

668 (19641. Accordingly. appellant was not entitled to an 

evidentiary hearing on this claim nor is he entitled to relief 

as a matter of law, which he also revests. 

Appellant also claims that his counsel did not 

interview witnesses to prepare for trial. Appellant claims that 

if counsel had done so, he would have uncovered evidence to show 

that appellant had been seen '"making out" with the victim when 

they first met and that appellant was incapable of sexual 

intercourse while intoxicated. Appellant failed, however, to 

name the witrieeSee who would have allegedly supported these 

allegations. Thus, we conclude that appellant failed to support 

his claim with sufficient supporting factual allegations to 

warrant an evidentiary hearing. See Hargrove V. State, 100 Nev. 

496, 666 P.2d 222 (1984). 

next, appellant claims that his counsel did not 

properly prepare him for questioning at the trial. Appellant 

complains that he "did not understand sex to necessatily include 

penile penetration and therefore he answered questions 

inappropriately" and that he "did not understand when questioned 

whether he would have sex with a woman without her permission 

and therefore answered the question as to admit the commission 

of the crime charged erroneously." After reviewing appellant's 

trial testimony, we conclude that appellant's claims are devoid 

of merit. Appellant's testimony demonstrated that he understood 
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• 	• 
the meaning of '"sex°  and that he admitted to haying consensual 

sexual intercourse with the victim. 

Appellant next claims that his cOunael failed to 

request Mating of blood and 'amen samples to ascertain whether 

appellant had sexual intercourse with the victim. We perceive 

no prejudice to appellant, even assuming that counsel acted 

unreasonably in failing to obtain teat-ins of the samples. See 

Strickland v. Washington, 466 U.S. 668 (1984/. 

FimalIy, appellant claims that the reasonable doubt 

instructlon in this case, which was based on the former version 

NRS 175.211, W53 constitutionally deficient. See 1967 Nev. 

Stat„ oh. 523, S 194, at 1427-20. Appellant acknowledges that 

ha failed to raise this claim below. Nevertheless, appellant 

claims that the error is of constitutional magnitude, and he 

requests this court to consider . lt. We decline to consider 

appellant's claim because of his failure to taise it below end 

the absence of plain constitutional error. See Ramirez v, 

Hatcher, 136 P.3d 1209 (9th Cir. 19581, cert. denied, 119 S.Ct-

41S 11995); Davis v. State, 107 Nev. 60D, 06, 817 P.2d 1169.. 

1173 (1991.. 

Appellant's Minion to Correct or Modify an Illegal Sentence  

The district court haa authetity to grant a motion to 

correct an illegal sentence or a motion to modify a sentence 

only if the sentencing court misapprehended a material fact 

about the defendant's criminal record that worked to the 

defendant's extreme detriment Qt l c  the defendant's sentence is 

facially illegal. See Edwards v. State, 112 Nev. 144, 707 - 06. 

518 P,2d 321, 323-24 (1996). A sentence ia facially illegal if 

the sentence exceeda the statutory maximum or it the aentencina 

court otherwise lacked jurisdiction to impose the sentence. Id. 

at 700, 910 P.2d at 324. 

In his motion, appellant argued, purauant to Clark V. 

State, 109 mew. 426, 661 P.2d 426 (1953), that he was improperly 

adjudicated as a habitual criminal. Appellant specifically 

alleged that the record did not reflect that the district court 

5 
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• 	• 
was aware that it had discretion not to adjudicate appellant as 

a habitual criminal aftet the state produced proof of 

appellant's prior convictions. 

We conclude that the district court did not err in 

denying appellant's motion because his claim fell outside the 

very narrow scope of issues oegni2able in a motion to correct an 

Illegal sentence or a motion to modify a sentence. Thera is 

nothing in the record to suggest that the sentencing court 

relied on miain2ormation about appellent's criminal record or 

that the court lacked jurisdiction to impose the sentences in 

the instant case. As noted above o  the state produoad Proper 

proof of appellant's prior convictions before the court 

adjudicated appellant as a habitual criminal. Further, 

appellant's sentences were within Statutory limits. 

Conclusion  

Having reviewed the records on appeal and for the 

reasons set forth above, we conclude that appellant is not 

entitled to relief in these hactere. Accordingly, we 

ORDER these appeals dismissed. 

*)7142-4470-4:44.=.- 
Naup i 

J. 

J. 

cc: Hon. Jack Lohman, District Judge 
Hon. Lee A. Gates, District Judge 
Attorney General 
Clark County District attorney 
State Public Defender 
Roy b. Norage 
Clark County Clerk 

Ilde have Considered all proper person documents filed or 
received in these natters, and we conclude that the relieE 
requested is not warranted. Further, we conclude that briefi -ng 
and oral prguMent are unwarranted in appellant's proper person 
appeal, See Lockett v. Warden, 91 Nev. 681, 632, 541 P.2d 91D, 
911 (191517-cert. denied, 423 U.S. 107/ (1974), 

6 

J. 
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DATE: May15, 1999 

Janette Bloom. Clerk of Court 

BY. 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY D. IvIDRAOA, 
Appellant 
vs. 
THE STATE OF NEVADA 
Respondent. 

No. 32642 

District Court Case No, C92174 

1 
	

E ri&_m_m 

TO: Honorable Shirley Parreg &re, Clark County Clerk 

Pursuant to the rules of this court, enclosed are the farrowing: 

Certified copy of Judgment and copy of Order. 

Receipt for Remittitur. 

cc: 	Hon.. Lee A. Gates, District Judge 
Attorney Genera1 
Cleric County District Attorney 
Roy D. Moraga 

RECEIPT FOR REMITTMill 

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the 

REMTTITUR issued in the above-entitled cause, on 144Y 2 7 1999  

FIDRRETA CALDWELL 

---. 
W:: —Eountsr Clerk 



ThII 	 e Undersigned, Undersigned, hereby certify that the Plaintiff. 

, NIX)P NO. 	,5""'  .5i,  has an accessible- 

, and a non-accessible savings account balance of sd2 11 

S.A 
40, 	?LW fli SEPEI2JI121 

FILED 

JUSTICE COURT. LAS VEGAS f2rTH)T 11111112.  

CLARK COUNTY. NEVADA 

3' 

4 	R611, rviokiinA 
cLERK 

1 

2 

5 

6 

7 
VB. 

PLAINTIFF, 
4 
i CASE NO. 

-pepf 

DEFENDANT. 

CERTIFICATE OF INMATE'S 
INSTITUTIONAL ACCOUNT 

balance of $J2a)  

I further certify that said Plaintiff owes Departmental 

changes in the amount of $ 	 and that he has no necuriLl 

9 

10 

11 

12 

13 

14 

15 

16 

17 

1R 

19 

20 

21 

22 

23 

24 

25 

26 

27 

is to his credit according to the records of the Southern 

Desert Correctional Center, Indian Springs, Nevada where he is 

confined. 

DATED this 

SoutAern Desert Co 
Post Office Sox 20 
Indian Springa, Nevada 89070 

4.1y, (4:7-SUIXt- 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

22 

23 

%
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b1
32

61
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v
  

COMES NOW the 	Fl  

- In Propria Persona 

NOOP NO. 3/5E9 	E1CC 
2n Post Office Box 208 

iniian Springs, Nevada 83070 

- In Propria Persona 

5 

Fl& tDdi Lt 
FEE/ 25 i Vieff 

ve?:. 	• 

aISTRICT COURT 

CLARK COUNTY, NEVADA 

8 

N
kM

1
0
 k

iN
f10

3
 

Roy ?no RASA CASE NO.  
DEPT NO. 
DOCKET 

VS. 

EloloyerS-1.,..Isist.ro4kice LoyelpAloy,  

vevAdi 
Defe-Artihit  

) 	MOTION FOR LEAVE TO 
) 	PROCEED IN FORMA PAUPER'S  
) 
) 	Date of Hearing; 
) 
) 
	

Time of Hearing: 

3- ik -f"--  

in and through his proper person, purs -asnt to NRS 12.015, and 

respectfully moves this lionorable Court for an Order granting 

/1.27)11-2  leave to proceed in forma pauperis in the above-

entitled action without requiring the prepayment of costs or 

provisions of security for costs and official fees, and ousts of 

proseouting this action. 

This Motion is made and based upon the above referenued 

Statute, attached Affidavit of Ray/v/6/45A  and the accompanying 

Certificate of Inmate's Institutional Account. 

DATED this  ie,/.7 	day Of 	#1:4, 
	

10&22fa- 
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ts, 

• • 
AFFIDAVIT OF MIN SUPPORT OF MOTION 

FOR LEAVE TO PROCEED IN FORMA PAUPERIS 
2 

STATE or NEVAbA ) 
) ss. 

COUNTY OF CLARK ) 

do hereby swear under penalty Ii 

of perjury that the assertions Of this affidavit are true, that: 

7 	1. I am the PIAj4iJin the  above-entitled action. 

8 	2. I make this affidavit in support of my motion to proceed 

9 in the above-entitled action without being required to prepay 

10 fees, costs or give security therefor. 

11 	3. Because of my poverty, I am unable to pay the costs of 

12 said proceedings or to give security to cover such costs or fees. 

13 	4. I believe that I am entitled to the relief sought in the 

14 action filed herein. 

15 	5. I am unemployed and confined in prison, and have been 

16 unemployed since my confinement in the Nevada State Prisons. 

17 	6, I have not received within the past  La tnedits  ( 

18 months, nor do I anticipate receiving, any money from any of the 

19 following sources: 	business; rent payments; interests or 

20 dividends; pensions; annuities or life insurance payments; gifts 

21 or inheritance; or from any other source. 

22 	7. Other than my prison commissary account, which currently 

23 has the balance reflected om the attached Certificate of Inmate's 

24 Institutional Account, I do not own any other cash, nor do 1 have 

25 any checking or savings accounts. 

96 

 

B. I do not own any real estate, stocks, bonds, notes, 

27 automobiles or other valuable property. 

28 • • • 

-2- 

3 

4 

5 

6 
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DIDOP 460.3/5 7 4/ 
Post Office Box 208, SDCC 
Indian Springs, Nevada 89070 

- In Propria Persona 

NDOP'NO. 
Post Office Box 208, SDCC 
Indian Springs, Nevada 89070 

• 
1 
	

S. 	also have the following persons dependent upon me for 

2 support: 

8 

41 However because of my poverty I am unable to provide any support. 

5 1 10. I understand that a false statement in this affidavit 

6 will subject me to penalties for perjury. 

7 	Further, your affiant sayeth naught. 

8 

0 

10 

11 

12 

13 	EXECUT this is .0 	 ax6 4  day of 6r p 

14 at Sot. 	 44::..:Da 	A..an Spring5, Nevada 

15 under penalty of perjury pursuant to the provisions of NRS 

16 208.165. 

17 

11$ 

19 

20 

21 	 - In ?ropria Persona 

22 

23 

25 

26 

2? 

28 
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• • 
EMPLOYIEne iNGURANCEI COMPANY 

OF NeVADA 

A 141ffiimal CGrrowil 

1700 W. Charleston Boulevard, P.O. Box 26929, Lee Woe, Nevada 09126 -0929 

January 29, 2002 

Roy Moraga 
#31584 
S.d.c.c Po Box 208 
Indian springs, NV 89070 

Rc: Injured Worker: Roy Moraga 
Claim No.: 	19900682027 
Injured: 	11/09/1989 

Dear Mr. Moraga: 

The Employers Insurance Company of Nevada is in receipt of your letter of January 
22, 2002, regarding your claim and transportation to your appointments. 

I aware that due to your current situation you are not able to arrange for 
transportation. I refer you to you my letter of November 9, 2001, in which I 
recommended that you contact the prison infirmary to have them schedule 
your appointment. They will schedule your appointment and they will make 
the appropriate arrangements for your transportation.. 

As there are many steps in scheduling your appointments, due to your 
incarceration. It is easier for the prison to schedule your appointments as well 
as make the appropriate custody arrangements for your appointments. 

The Employers Insurance Company of Nevada will authorize payment for any 
medical treatment that is required, pending prior approval. 

If you have any questions, please contact our customer service center at 1-888-
682-6671 

Sincerely, 

Curtiss V. Lewis 
Claims Adjuster-704/ RM 
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EMPLOYERS INatiPLANcm COMPANY 

EDIF` NEVADA 

A MAIma Cunprp 

170C W. Charleston Boulevard, P.O. 7:10-x2692% Las Vegas, N4rva4a R126-0Qg 

November 9, 2001 

Ruy Morage *31084 
S.D.C.0 P.O. 33o3t 208 
Indici.Spthigs. NV 89070 

Re: Injured Worker: 
	

Roy Mora.ga. 
Claim No.: 
	

19900642027 
injured: 
	

11/09/1989 

Dear Mr. Moraga: 

Thank you fur your recent letter regarding which 'benefits you are currently entitled, Lie advised 
that you are only entitled to receive medical benefit:4 as you. are currently incarcerated. 

NHS 616C.475 Amount and duration of compensation; limitations. 

2. Except as otherwise provided in NRS 61611185 and 6 [68.186, an injured employee or 
his dependents are not entitled to accrue or be paid any benefits for a temporary total 
disability during the time the injured employee is incarcerated. The injured employee or 
his dependents are entitled to receive such benefits when the injured employee is 
released. from incarceration if be is certified as temporarily totally disabled by a 
phyuician or chiropractor. 

As it relates to your surgery as recommended by Dr. James Manning, As you are currently 
incarcerated and due to security reasons I recommend that you contact the Prison Infirmary 
and have them schedule any medical appointments that you may need, including your surgery. 
Por your convenience, Dr. James Manning office i3 located at 701 S. Tonopah, Las Vegas and 
the phone number is 388-1008. 

Please provide a copy this letter to the Infirmary Staff, for your file and the scheduling of your 
appointment. 

If you have any questions, please contact our customer service center at 1-888-682-6671. 

Sincerely, 

Carnes Y. Lewis 
Claims Adpaster-701/ RM 

cc; 	Western States Contracting Inc 
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fl-eserve 	rivee 	.3ezejety 11 Or let 	S AO 414) 

ACee WAS Pled 1,,4 tr2eillorlic-Ke doAte A71  Ae 44j4.(x. of 

Or. I-491ms hioe 	fl,fc4 	./770 

ilh/ ,ge "ny 6.J,* 	etilfie‘iocc 

 Ael: Atiorolorixt berveFits 49-ov,Ved 

by  MPS Z/i 
Re"ectiC././i _gam,.heeal 

7-Pe:12.44,1_345ev  

eo, 	- $,D C.C., 

..k./;*s) Alr 8'7020 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

16 

16 

17 

18 

19 

20 

21 

22 

24 

25 

26 

28 



Ce.r*:Avede. of Serwce 

1 	7 14e ev,vder5iJecij hertity  C4rtiFyj a,,JemNt Nee sia), 
2 IA 10 	Al' S iitACI Ay OF 	 420oa 

8 _X Served 4e Awe_901m.9 	 frt.e serve Er,d,dAoce by 

4 /}2,fiky 	t;-ere Aka evrreet c1ry (1) 	 /jd SCOW 

5 eNvelope, &loop) 	postue. Lo4s 15./../41 eeldt,41c0ficelres,red 

6 

5 diet. e Oompirivy 

AleteAd.4 

00° 1A1 2iar/6 15AM Bendev4rd 
RD 130.>e a ?a? 

Vei4s. ) Aii/ gr1,7t- 07,2 

7 

8 

9 

10 

11 

12 

13 

14 

16 

16 

17 

18 

19 

20 

21 

22 

25 

26 

27 

28 

O r; XI/Vas a, MANNIAJ3 

7011.S 74.9,411 

1,45 Ve3A,s-  Afevxd# 549'404- 



EMPLOYERS itliausiArsoce COMPANY 

OF NEVADA 

A Maud! Casuparv 

iv 

1700 W. Charleston Boulevard, P.O. Box 269'19, Las Vegas, Nevada 89126-0929 

January 29, 2002 

Roy Moraga, 
-#31584 
S.d.e.o Po Box 208 
Indian Springs, NV 89070 

Re: Injured Worker: Roy Moraga 
Claim No.: 	19900682027 
Injured: 	11/09/1989 

Dear Mr. Moraga: 

The Employers Insurance Company of Nevada is in receipt of your letter of January 
22, 2002, regarding your claim and transportation to your appointments. 

I aware that due to your current situation you are not able to arrange for 
transportation. I refer you to you my letter of November 9, 2001, in which I 
recommended that you contact the prison infirmary to have them schedule 
your appointment. They will schedule your appointment and they will make 
the appropriate arrangements for your transportation. 

As there are many steps in scheduling your appointments, due to your 
incarceration. It is easier for the prison to schedule your appointments as well 
as make the appropriate custody arrangements for your appointments. 

The Employers Insurance Company of Nevada will authorize payment for any 
medical treatment that is required, pending prior approval. 

If you have any questions, please contact our customer service center at 1-888- 
682-6671, 

Sincerely, 

Curtiss Y. Lewis 
Claims Adjuster-704/ RM 
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EM PLOVERS irosuarAaice COMPANY 

OF NEVADA 

A Mama! Campoly  

1700 W. Charleston Boulevard, P.O. Box 26929, Lea Vegas, Nevada 8.9115-09'29 

November 9, 2001 

Roy Morage. 031584 
S.D.C.0 P.O. Box 208 
Indian Springs, NV 89070 

Re: Injured Worker: 
	

Ray IVIoniga 
Claim No.: 
	

19900682027 
Injured.: 
	

11/09/1989 

Dear Mr. Mora: 

Thank you for your recent letter regarding which beneEts you are currently entitled. Eie advised 
that you are only entitled to receive medical, benefits, as you are currently incarcerated. 

DIRS. 616C.47S Amount and duration of cantpensalion; limitations. 

2. Except as otherwise provided in DIR8 616B.185 and 51613.186, an injured employee or 
his dependents are Ain entitled lit accrue or be paid any beneflts for a temporary total 
disability during the time the injured employee is incarcerated. The iniutzd employee or 
his dependents are entitled to receive such benefits when the injured employee 
rel"-sed- from in  if be is certified as temporarily totally disabled by a 
physician or chiropractor. 

As it relates to your surgery as recommended by Dr. James Manning, AS you are currently 
incarcerated and clue to security reasons 1 recants:am:I that you conduct the Prison Infirmary 
and have them schedule any medical appointments thatyou may need, including your surgery. 
For your convenience, Dr. James Manning Moe is located at 701 S. Tonopah, Las Vegas and 
the phone nucaber is 388-1008. 

Please provide a copy thin letter to the Inairmary Stag for your Se and the scheduling of your 
appointment. 

If you have any questions, please contact our customer service center at 1.-888-682-66.71, 

Sincerely, 

Curtiss Y. Lewis 
Claims Adjuster-704 RM 

CC: 
	

Western States Contracting Inc 
	

Paper Mail 
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ORIGINAL • 
FILED 

FED 2b 	45 Ail 'OZ 
STATE OF NEVADA 	) 

PLAINTIFF,) 

VS 

ROY D. MORAGA 	 ) 
DEFENDANT.) 

- 

L L. R 

CASE 14: g9-C-092174 

DEPT 4: VII 

NOTICE OF IIEARTNG-CREMINAL 

Thu MOTION TO PRESERVE EVIDENCE AND ORDER previously set 3/11/2002, has been 
VACATED. 

I hereby certify that on February 26, 2002 

I placed a copy of NOTICE OF HEARING - CRIMINAL 

IN: X) STEWART BELL 
located in the Office of the County Clerk 

(Xi PRO PER 
The United States mails addressed as follows: 
ROY D, MORAGA #31584 
PO BOX 208  
INDIAN SPRING'S, NV 89070  

attorney's folder 

IIILEY DE-)PAR144GUIRRE 

Deputy County Clerk 

RECEIVED 

FEB 26 200? 

COUNTY CLERK 
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3 

4 
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24 

MOTN 
ROY DANIELS MORAGA #31584 
Southern Desert Correctional Center 
Post Office Box 208 
Indian Springs, Nevada 89070 

Defendant pro se 

Fl LE 

OCT 1 	0 J.J Jt;i 02 

DISTRICT COURT 
6 

6 
	 CLARK COUNTY, NEVADA 

* * * 
'7 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 ) 

MOTION TO VACATE AND/OR AMEND JUDGMENT 

COMES NOW the Defendant, ROY DANIELS MORAGA, pro se,  and 
pursuant to Warden v. Peters, 429 P.2d 549 (Nev.1967); FRCP Rule 

60(b)(4); NRCP 60(b)(3); and the Due Process and Double Jeopardy 

Clauses of the U.S. Constitution (5th and 14th Amendments), hereby 

moves this Honorable Court to vacate and/or amend the Amended 

Judgment of Conviction in the above-entitled case. 

This motion is made and hased upon the papers and pleadings on 

file in this case and the attached Points and Authorities. 

DATED this  234  day of October, 2002. 

Respectfully submitted, 

Case No. C92174 

Dept. No. VIII 

Docket 

Date of Hearing: 

Time of Hearing: 

THE STATE OF NEVADA, 

Plaintiff, 

vs. 

ROY DANIELS MORAGA, 

Defendant. 
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POINTS AND AUTHORITIES  

STATEMENT OF FACTS 

On June 13, 1990, Defendant was convicted, pursuant to a jury 

verdict, of two counts of burglary and two counts of sexual assault. 

The district court adjudicated Defendant a habitual criminal and 

sentenced him to a single sentence of life without the possibility of 

parole. The Judgment of Conviction was filed on July 7, 1990. On 

direct appeal, the Nevada Supreme Court found that the sentence was 

erroneous, as Defendant should have received a sentence for each of 

his four convictions, and his case was remanded to the district court 

for resentencing.NorlmLyAtatg, Docket No. 214138 (Order of Remand, 

August 27, 1991). 

On October 21, 1991, Defendant was sentenced to two consecutive 

ten-year terms for the burglary offenses and a consecutive term of 

life with the possibility of parole for one of the counts of sexual 

assault. The court also adjudicated Defendant a habitual criminal, 

sentencing him to a consecutive term of life without the possibility 

of parole for the second count of sexual assault. For the reasons set 

forth below, the Amended Judgment of Conviction is void, and 

Defendant respectfully asks that it be vacated and/or amended, 

ARGUMENT 

In Warden v. Peters,  429 P ad 549 (Nev 1967), the Nevada Supreme 

Court held: 

" -courts which make i mistake in rendering a 
judgment which works to the extreme detriment 
of the defendant will not allow it to stand 
uncorrected. In a situation such as this, 
where., as discussed below, the court has 
inherent power to reconsider a judgment for 
good cause shown, we hold that such an issue may 
be raised by a motion to vacate judgment." 

1 

2 

3 

4 

5 

6 

7 

9 

10 

11 

12 

13 

14 

15 

16 

18 

19 

20 

21 

22 
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24 

25 

26 

27 
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Id., 429 P.2d at 551. Also, Rule 60(b) of the Nevada Rules of Civil 

Procedure, which was modeled after Rule 60(b) of the Federal Rules of 

Civil Procedure, provides in pertinent part: 

On motion and upon such terms as are just, the 
court may relieve a party or his legal 
representative from a final judgment, order, or 
proceeding for the following reasons.... (3) the 
judgment is void.... 

NRCP Rule 60( b) (3) ; FRCP Rule 60( b) (4) . The Nevada Supreme. Court has 

held that relief from a void judgment should be sought in the trial 

court under the provisions of NRCP 60(b) rather than by an appeal. 

Osman v. Cobb, 360 P .2d 258 (Nev.1961), Although motions pursuant to 

NRCP 60(b) are generally required to be made within a reasonable time 

and to be adjudicated according to the district court 'a discretion, a 

moving party on a motion brought pursuant to NRCP 60(b) (3) is not 

required to make the motion within a reasonable time or to show 

existence of a meritorious defense, and the court has no discretion 

in adjudicating the motion. Garcia v. Ideal Supply Co., 874 P.2d 752 

(Nev.1994). 

I. DISTRICT COURT'S IMPOSITION OF CONSECUTIVE SENTENCES UPON 
RESENTENCING UNCONSTITUTIONALLY INCREASED DEFENDANT'S 
TERM OF IMPRISONMENT IN VIOLATION OF DUE PROCESS 

Generally, a defendant cannot be resentenced to a longer term of 

imprisonment without violating the Due Process Clause. See North 

Carolina v. Pierce, 395 U.S. 711, 721 (1969). A trial court may not 22 

23 impose a longer sentence to penalize the defendant for seeking a new 

24 trial, nor may a defendant be placed in "apprehension of.. ..a 

25 
retaliatory motivation on the part of the sentencing judge." Id., at 

26 
725. If a longer sentence is imposed at the resentencing, the reasons 

27 
for the increased sentence must "affirmatively appear" on the 

28 

1 

2 

8 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
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record, and these reasons "must be based upon objective information 

concerning identifiable conduct on the part of the defendant 

occurring after the time of the original sentencing proceeding," 

Id., at 726. See also Wasman v. United States, 466 U.S. 559, 570-72 

( 1984 ) (at second sentencing proceeding, court considered conviction 

between first and second sentencing in imposing a more severe 
6 

sentence). In the instant case, Defendant's original sentence was a 
7 

single sentence of life without the possibility of parole. Upon 
8 

remand, the district court properly imposed sentences for each of 
9 

Defendant's four convictions; however, by imposing them to run 
10 

consecutively, the court improperly increased Defendant's term of 
11 

imprisonment, and no reasons for the increased sentence 
12 

"affirmatively appear" on the record. As such, and since there was no 
13 

"identifiable conduct" on the part of Defendant "occurring after the 
14 

time of the original sentencing proceeding" upon which to base an 
15 

increase in Defendant's sentence, the subsequent increase violated 
16 

the Due Process Clause of the U.S. Constitution. 
17 

II. DISTRICT COURT'S IMPOSITION OF CONSECUTIVE SENTENCES UPON 
18 

	

	
RESENTENCING INCREASED THE SEVERITY OF THE TOTAL 
SENTENCING PACKAGE IN VIOLATION OF DOUBLE JEOPARDY 

19 

20 
	A court may increase the severity of a sentence when an 

21 
appellate court finds the first sentence invalid. Nevertheless, the 

22 
court may not increase the severity of the total sentencing package. 

28 
See Stewart v. Scully, 925 F.2d 58, 65 (2nd Cir.1991) (double 

24 
jeopardy barred modification of unlawful sentence of 10 to 20 years 

25 
to 8 to 24 years because defendant had legitimate expectation of 

26 
finality in maximum term) . If a defendant success-fully appeals part 

27 
of a multi-count conviction, the court may increase the sentence for 

28 

-4- 

1 

2 

8 

4 

5 

988 



increase the sentence for the remaining counts but may not exceed the 
1 

2 
total original sentence or act vindictively. See, e.g., U.S. v.  

Pimienta-Redondo,  874 F .2d 9, 16 (1st Cir .1989) (en bane) (on remand, 
3 

trial court may increase sentence on one count after second count 
4 

vacated because presumption of vindictiveness unwarranted because 
5 

original sentence was not exceeded); U.S. v. Busic,  639 P.2d 940, 950 
6 

(3rd eir .1981 ) (on remand, trial court may increase sentence on some 
7 

counts, knowing that other counts no longer available for 
8 

sentencing, as long as possible maximum total sentence does not 
9 

exceed original sentencing package); U.S. v. Lopez,  706 F .2d 108, 109 
10 

(2nd Cir.1983) (per curiam) (defining "bright line rule" allowing 
11 

courts to correct illegal sentences if no prejudice to defendant; no 
12 

double jeopardy violation when defendant's total sentencing 
13 

package, including number of years, prospects for parole and 
14 

calculation of "good time" remained unchanged because no prejudice 
15 
16 resulted from resentencing). In the case at bar, Defendant had a 

17 
legitimate expectation of finality in the maximum term of 

18 
imprisonment originally imposed, and he was prejudiced by the 

19 
imposition of consecutive sentences that exceeded the total of the 

20 original sentence. A presumption of vindictiveness exists due to the 

21 
increase in the overall length at Defendant' s term of imprisonment 

22 
without justification. 	As such, the unjustified increase 

23 
constitutes a violation of the Double Jeopardy Clause of the U.S. 

24 
Constitution. 

25 / / / 

26 / / / 

27 /1 / 

28 
-5- 
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8 
oysy. Moraga #3 

Defendant pro  se 

BY:  77elf -- 7--7.  
goy 	Moraga 1f31 
Def hdant pro se 

2 

WHEREFORE, based upon the foregoing, De
fendant prays this 

Honorable Court VACATE the Amended Judgmen
t of Conviction and Order 

that a new Amended Judgment of Convicti
on be filed wherein the 

sentences are imposed to run CONCURRENTLY
. 

DATED this  24  day of October, 2002. 

Respectfully submitted, 

4 

5 

6 

7 

CERTIFICATE OF MAILING  

I, ROY DANIELS MORAGA, do hereby certify tha
t I mailed a true and 

correct copy of the foregoing MOTION TO VA
CATE AND/OR AMEND JUDGMENT 

to the following: 

DISTRICT ATTORNEY'S OFFICE 
200 South Third Street, Suite 701 

Post Office Box 552212 
Las Vegas, Nevada 69155-2212 

DATED this 1.2a1-1k  day of October, 2002. 
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CRISTINA HINDS, ESQ. 
2 Nevada Bar No 7014 

525 S. 6th  St 
3 11 Las Vegas, Nevada 89101 

(702) 940-1234 
4 11 Attorney for Defendant 

FILED 

liav 21 3 43 PU OZ 
_ 

IN THE EIGHTH DISTRICT COURT OF THE STATE OF NEVADA FOR THE COUNTY OF CLARK 

THE STATE OF NEVADA, 

Plaintiff 

vs. 

ROY D. MORAGA 

Defendant 

CASE NO.: C092174 
DEPT. NO,: VIII 

5 

6 

7 

8 

9 

10 

1 1 

12 

ORDER FOR APPOINTMENT OF COUNSEL FOR POST-CONVICTION  RELIEF 
IT IS HEREBY ORDERED that CRIST1NA HINDS, ESQ counsel for the Defendant, RO 

D. IVORAGA, is appointed as of November 18' 4, 2002 by virtue of this court to represent the abov 
defendant as the attorney of record for the Defendant's Post-Conviotion relief pursuant to SCR 25 
(2)(f). 

Dated this  (  day of November, 2002. 

Respectfully Submitted, 

to NI) 

Page 1 of 1 

CRISTINA HINDS, ESQ. 
Nevada Bar No. 7014 
525 S. Sixth Street 
Las Vegas, NV 89101 
(702) 940-1234 
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STE WART L. BELL 
Clark County District Attorney 
Nevada Bar #000477 
DOUGLAS HERNDON 
Chief Deputy District Attorney 

4 Nevada Bar N004286 
200 South Third Street 
Las Vegas. Nevada 89155-2211 
(702) 455-4711 

6 	Attorney for Plaintiff 

7 

2 

3 

5 

Fit L o  
mov zi 	

'02 

DISTRICT COURT 
8 

CLARK COUNTY, NEVADA 

9 THE STATE OF NEVADA, 
10 	

Plaintiff, 	 CASE NO: C92174 
11 

-VS- 
	 DEPT NO: VIII 

12 
ROY D. MORAGA, 

13 W0938554 

14 
	

Defendant. 

15 
	

STATE'S OPPOSITION TO DEFENDANT'S MOTIO TO VACATE 
AND/OR AMEND JUDGMENT 

16 
DATE OF 11EARING: 12i2/02 

17 
	

TIME OF HEARING: 9:00 a.m. 

18 	COMES NOW, the State, of Nevada, by STEWART L. BELL, District Attorney, 

19 through DOUGLAS HERNDON, Chief Deputy District Attorney, and hereby submits the 

20 	attached Points and Authorities in Opposition to Defendant's State's Opposition To 

21 Defendant's Motion To Vacate 

22 	And/Or Amend Judgment. 

23 
	

This opposition is made and based upon all the papers and pleadings on file herein, 

24 the attached points and authorities in support hereof, and oral argument at the time of 

25 hearing, if deemed necessary by this Honorable Court. 
it 

6 

i7 
tE:4 

..d 

8 
	„ 

EA 

v puucs\01.1,..vowNA,chive\oono9217401.doc 
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POINTS AND AUTHORITIES  

	

2 	 STATEMENT OF THE.QASE 

Ray Moraga, hereinafter Defendant, was convicted on March 15, 1990, after a jury 

	

4 	trial, of two counts of burglary and two counts of sexual assault. On June 30, 1990, the 

	

5 	District Court adjudicated the Defendant as a habitual offender and sentenced him to life in 

	

6 	prison without the possibility of parole. After the Defendant appealed his conviction to the 

7 Nevada Supreme Court, that Court affirmed the Defendant's convictions. (See, Supreme 

	

8 	Court Opinion 8/27/91). However, the Supreme Court reversed the District Court's sentence 

	

9 	as erroneous and remanded the case back for re-sentencing, 

	

10 	On October 21, 1991, the Defendant was re-sentenced in Department X of the Eighth 

11 	Judicial District to ten (10) years for each of the burglary counts, to run consecutive to each 

	

12 	other and a consecutive sentence of life imprisonment with the possibility of parole for one 

	

13 	of the sexual assault convictions. Tim District Court also adjudicated the Defendant as a 

	

14 	habitual offender as to the second conviction for sexual assault and sentenced him to a 

	

15 	consecutive term of life imprisonment without the possibility of parole under NRS 

	

16 	207.019(2). The Defendant then appealed the District Court's sentence to the Nevada 

	

17 	Supreme Court. The Defendant challenged the District Court's adjudication of him as a 

	

18 	habitual offender. The Defendant contended that the judgments of conviction used to 

	

19 	adjudicate him as a habitual offender were invalid. 

	

20 	On October 4, 1995, the Nevada Supreme Court denied the Defendant's appeal. The 

21 	Court found that the Defendant's status as a habitual offender was sufficiently proved 

	

22 	through evidence that the Defendant had been convicted: 1) in 1977 for aggravated assault in 

	

23 	Arizona; 2) in 1983 for attempted aggravated assault in Arizona; and 3) in 1988 for third 

	

24 	degree burglary in Arizona. (See,  Supreme Court Order 1014/95). 

	

25 	The Defendant then filed a Petition for Writ of Habeas Corpus (Post-Conviction). As 

	

26 	part of that petition, the Defendant argued, for the second time, that he was improperly 

	

27 	adjudicated and sentenced as a habitual criminal. The District Court, Department X, denied 

	

28 	the petition. Specifically, the Court ruled that the Defendant was properly adjudicated and 

2 	P : WPDOCSA0 	0 I' 'Arc h vel 9 CI C192, 1740 IA:lac: 

993 



	

I 	sentenced as a habitual offender arid that his claim to the contrary was barred by the doctrine 

	

2 	of law of the case, (See, District Court's Findings of Fact and Conclusions 0 r Law 9/6/96). 

	

3 	On April 30, 1998, in Department VIII, the Defendant filed a motion to modify or in 

	

4 	the alternative to correct an illegal sentence. For the third time, the Defendant included a 

	

5 	challenge to his previous sentence of life in prison without the possibility of parole based on 

	

6 	the District Court's prior adjudication of him as a habitual offender under NRS 207.010. On 

	

7 	May 20, 1998, this Court denied the Defendant's motion. 

	

8 	On October 31, 2002, the Defendant filed the instant Motion to Vacate and/or Amend 

9 Judgment. 

	

10 	 ARGUMENT  

	

11 	All post-conviction motions except proper motions to modify or to correct illegal 

	

12 	sentences must be made through a Petition for Writ of Habeas Corpus pursuant to NRS 

	

13 	34,735. Under NRS 176.555, a motion to correct an illegal sentence is limited to the "facial" 

	

14 	legality of a sentence. Edwards v. State,  112 Nev. 704, 708, 918 P.2d 321 (1996), A 

	

15 	sentence is facially illegal if it is at variance with the controlling sentencing statute or if the 

	

16 	court acted without proper jurisdiction. Id. A motion to correct an illegal sentence 

	

17 	"cannot„.be used as a vehicle for challenging the validity of a judgment of conviction or 

	

18 	sentence based on alleged errors occurring at trial or sentencing." Id. In Edwards, the 

	

19 	Nevada Supreme Court held that it lacked jurisdiction to entertain an appeal that, although 

	

20 	styled as a motion to correct a sentence, in reality sought to challenge not the facial legality 

	

21 	of the sentence but the evidence introduced during the sentencing hearing. Id, at 709. The 

	

22 	present motion is not a proper motion to correct an illegal sentence because it does not attack 

	

23 	a facially illegal sentence per Edwards. 

	

24 	Furthermore, the doctrine of law of the case prevents this Court from further 

	

25 	considering the issue of the validity of the Defendant's conviction and sentence as a habitual 

	

26 	offender under NRS 207.010. It has long been the rule in Nevada that "the law of a first 

	

27 	appeal is the law of the case on all subsequent appeals in which the facts are substantially the 

	

28 	same." Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975) quoting, Walker v. State, 

3 	AWPDOCS OPPTOPP1Arch:vd.,009%.01.1.92 1740 1.due 
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1 	85 Nev. 337, 455 P.2d 34 (1969); See also Bejamo v. State, 106 Nev. 840, 801 P.2d 1388 

	

• 2 	(1990); Paine v. State, 110 Nev. 609, 877 P.2d 1025 (1994), 

	

3 	When an appellate court states a principle or rule of law necessary to a decision, the 

	

4 	principle or rule becomes the law of the case and must be followed throughout its subsequent 

	

5 	progress, both in the lower court and upon subsequent appeal. LoBue v. State ex rel. Deptt 

	

6 	TIwys.,  92 Nev. 529, 532, 554 11 .2d 258, 260 (1976). Upon remand, the lower court can take 

	

7 	only such actions as conform to the judgment of the appellate tribunal. Id., 554 P,2d at 260, 

	

8 	The defendant has failed, to overcome application of this doctrine because the 

9 underlying facts on which the Nevada Supreme Court determined that the Defendant's 

	

10 	conviction was valid (in its decision on October 4, 1995) have not changed. In that opinion, 

	

11 	the Nevada Supreme Court considered the Defendant's conviction and sentence on direct 

	

12 	appeal. The Court concluded that "the State adequately proved the appellant received the 

	

13 	three prior convictions." In addition, the Defendant raised the exact same challenge in his 

	

14 	initial Petition for Writ of Habeas Corpus (Past-Conviction). The District Court specifically 

	

15 	found that the Defendant's conviction was valid. Most recently, the. Defendant once again 

	

16 	raised the argument in his motion to correct an illegal sentence. The Defendant's claims 

	

17 	were rejected for a third time, albeit now by Department VIII. Clearly, the Defendant's 

	

18 	claims should be once again summarily dismissed. See. Hall v. State, 91 Ncv. 314, 535 P.2d 

	

19 	797 (1975)("The doctrine of law of the case cannot be avoided by a more detailed and 

	

20 	precisely focused argument subsequently made after reflection upon the previous 

	

21 	proceedings."). 

	

22 	The Defendant's motion should also he barred by the equitable doctrine of faches. In 

	

23 	determining whether ladies applies, this Court must look at several factors: "(1) whether 

	

24 	there was an inexcusable delay in seeking relief; (2) whether an implied waiver has arisen 

	

25 	from the defendant's knowing acquiescence in existing conditions; and (3) whether 

	

26 	circumstances exist that prejudice the State." Hart v. State, 116 Nev. Adv, Op. 66, pp. 4-5, 1 

	

27 	P.3d 969, 972 (2000). The Defendant in the present case challenges an Amended Judgment 

	

28 	of Conviction that was riled on September 29, 1993. The Defendant's delay in raising the 

4 	 SAO PF q•OPKArchivo 009 \ 0092174 C 1 Al.cic 
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Respectfully submitted, 

STEWART L. BELL 
Clark County District Attorney 
Nevada Bar #000477 

CERTIFICATE OF MAILING  

I hereby certify that service of the above and foregoing was made this  A r  day of 

	

1 	current issue over nine (9) years after the Judgment of Conviction was filed is inexcusable 

	

2 	and constitutes an implied waiver of the claim, 

	

3 	Furthermore, the Defendant's claims are invalid on the. merits. NRS 207.010 allows 

	

4 	for the imposition of a sentence as a habitual offender based on a procedure whereby the 

	

5 	district court finds that a defendant has previously been convicted of three felonies. See, 

	

6 	NRS 207.010(1)(4 There is no limitation in the statute that the felony must be a violent 

	

7 	offense. A review of the Defendant's record reveals the fact that he was previously 

	

8 	convicted of at least three serious felonies. As such, the Defendant's motion should be 

	

9 	summarily rejected. 

	

10 	DATED this 	day of November, 2002. 

11 

12 

13 

14 

15 

17 

18 

19 

20 

	

21 	November, 2002, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

22 

23 

24 

25 

26 

27 

28 MILLERigmr 

ROY DANIELS MORAGA #31584 
S.D.C.C. 
P.O. BOX 208 
INDIAN SPRINGS, NV 89070 

BY: G. Reiger 
Secretary for the District Attorney's Office 
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FILED 

Jun I 	1 33 PH r g3 

TN THE EIGHTH DISTRICT C 	r '7 
OF THE STATE OF NEVADA FOR THE COUNTVOIr CLARK 

7 THE STATE OF NEVADA, 

8 	 Plaintiff 

9 	vs. 

10 ROY D. MORAGA 

I 1 	 Defendant. 

CASE NO,: C092174 
DEPT. NO.: VIII 

12 

13 
STIPULATION AND ORDER 

14 
It is hereby stipulated and agreed to between Leon. Simon, Esq. Deputy District Attorney and 

15 
Cristina. Hinds, Esq. that, Cristina Hinds, Esq. shall have up to and including the LI' day of August, 2003 

16 
in which to file the Petition for Writ off fabeas Corpus (Post-Conviction) in the above-entitled case. Tho 

17 
State shall have until the 18th  day of September, 2003 in which to file a response. 

18 
It is hereby requested that the oral argument currently on calendar for the 23' of July, 2003 

19 
should be vacated and reset to a date and time convenient to the Court. 

20 

21 Dated this the  ) .4 11-ay of June, 2003, 

 

22 

23 VO6 

 

t;g14  
,eon Simon, Esq. 

Deputy District Attorney 

)1
}; 1

3
1

0
 A

iN
no

o  

24 CistinTIlinds, Rsq. 
Attorney foT Defendant 

  

25 3:11.  
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0 26 / / / 
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SAO 
CRISTINA HINDS, ESQ. 

2 Nevada Bar No. 7014 
525 S. 6th  St. 

3 1,as Vegas, Nevada 89 I 01 
(702) 940-1234 

4 Attorney for Defendant 
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1 	IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Cristina Hinds, Esq. shall have 

2 up to and including the 4th  day of August, 2003 in which to file the Petition for Writ of I labeas Corpus 

3 (Post-Conviction) in the above-entitled ease, The State shall have until the I 8' day of September, 2003 

4 in which to file a response. 

5 	IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the oral argument currently 

6 calcudared for July 23, 2003 shall he vacated and reset to a time and date convenient to the Court. 

7 	Dated this  [1:;)  day of June, 2003. 

DISTRICT COURT JUDCi:Eit_ 

RECEIPT OF COPY 

RECEIPT OF COPY of the foregoing STIPULATION AND ORDER is hereby 

acknowledged this 	day of June. 2003. 

Leon Simon, Esq, 
Deputy District Attorney 

20 
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MOT 
CRISTINA A. HINDS, ESQ. 
Nevada Bar No. 7014 
525 S. 6th St, 
Las Vegas, NV 89101 
(702) 940-1234 
Attorney  for Defendant 

DISTRICT COURT 
CLARK COUNTY NEVADA 

4+7.  

Oa 16 4 48 it '03 

' 

CLERK 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

V. 	 ) 

THE STATE OF NEVADA, 	 )
) 

) 

	 CASE NO: C92174 
) 
	

Dept 8 

) ROY DANJ ELS MORAGA 

Defendant, 	) 
	 ) 

MOTION  FOR RELEASE OF DNA EV DENCE UNDER NEVADA OPEN RECORDS ACT 
COMES NOW, Defendant, ROY DANIELS MORAGA, by  and through his attorney  of 

record, Cristina Hinds, Es q . and moves this Honorable Court to release all DNA evidence 
under the custod y  of the Las Vegas Metropolitan Police Department to an expert so that it can 
be tested. This Motion is based upon the pleadin gs, attached declaration, and oral ar gument 18 
at the time of hearin g . 

19 

DATED this i5P4Iay  of  9e(E VV1 \9e  _, 2003. 

CiigtihceN' 1+1 4-''.13 
UM-S-TINA A. HINDS, ESQ. 
Nevada Bar No. 7014 
525 5, 6" St. 
Las Vegas, NV 89101 
(702) 940-1234 
Attorne y  for Defendant 
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ifp +h14.  
ISTINA A. HINDS, ESQ. 

hearing before this court on the ay of 

NOTICE OF MOTION 

To: The State of Nevada, Plaintiff 

You and each of you please tale notice that the foregoing motion will take place on for 

C. 	 2003 at the hour of 

or as soon thereafter as counsel may be heard, 

Attorney for Defendant 

I 

2 

3 

4 

3 

6 

7 

8 
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10 

11 
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13 

14 

15 
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17 
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19 
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21 
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23 
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26 
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STATEMENT OF THE CASE 

2 

	

On or about the g th  day of January, 1990, Defendant Roy Daniels Moraga (Mr. Moraga) 
was charged two counts of burglary and two counts of sexual assault. On June 13, 1990, an 

4 amended information was filed charging Mr. Moraga as a habitual criminal. 

	

5 	After entering a plea of not guilty, a jury trial was held from March 12, 1990 until March 
6 14, 1990. Mr. Moraga testified at the trial. He claimed that he had sex with the alleged victim 
7 but argued that it was consensual. The jury subsequently convicted him on all four (4) counts, 
8 and he was adjudged a habitual criminal. 

Thereafter, the court sentenced Mr. Moraga to one term of life without the possibility 
10 of parole for the habitual criminal enhancement. 

	

11 	Mr. Moraga appealed the judgment of conviction to the Nevada Supreme Court. He 
12 alleged that there was insufficient evidence to convict him of the charges. The Court 
13 dismissed the appeal, but remanded the case for re-sentencing. The Court determined that 
14 Mr. Moraga was required to be sentenced on all counts. 

	

15 	On remand, he was sentenced by the District Court to two consecutive ten year 
16 sentences plus a consecutive life sentence with the possibility of parole, plus a life sentence 
17 without the possibility of parole. 

	

18 	Mr. Moraga appealed the new sentence, but said appeal was denied by the Nevada 
19 Supreme Court. 

	

20 
	

Mr. Moraga subsequently filed for relief seeking DNA testing of the evidence in this 
21 case. On June 13, 1996, through counsel, Mr. Moraga filed a Supplemental Points and 
22 Authorities in Support of Petition for Writ of Habeas Corpus. There, he argued that trial 
23 counsel was ineffective for falling to have DNA testing performed on the semen and blood 
24 samples to establish that he was not the source of the semen found in the "vaginal vault" of 
25 the alleged victim. He also argued that trial counsel was ineffective for failing to properly 
26 prepare him to testify, and that trial counsel was ineffective for failing to interview witnesses 
27 

concerning his lack of sexual ability while intoxicated. 
28 

1 

3 
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The Court denied the Petition and found, in part, that because Mr. Moraga offered the 
2 defense of consent at trial, any identification issues which could be resolved through DNA 
3 testing were moot Findings and Fact, Conclusions of Law and Order (9/6/96 FFCL). Further, 
4 the Court determined that trial counsel was not ineffective because a time limit existed for DNA 
5 testing, and waiting beyond that year compromised the integrity of the testing, citing People 

6 v. Karush,  802 P.2d 278, 298 (Cal. 1990). 916196 FFCL, p. 4. The Court also explained that 
7 a defendant must show both a reasonable probability that the evidence was favorable, and 

that it could be produced. Id. Additionally, the Court found that Mr. Moraga waived the issue 
9 of DNA testing by not raising it in the District Court or on direct appeal. id. 

10 	
STATEMENT OF THE FACTS 

11 	
At trial, Las Vegas Metropolitan Police Department Criminalist Linda Errichetto (Ms. 12 

Errichetto) testified that she examined articles of clothing believed to contain Mr. Moraga's 13 
blood, semen, and saliva. RTP, p. 71-76. She also examined the victim's sexual assault kit. 14 
Ms. Errichetto was looking for the presence of seminal material and sperrnatoza in both the 15 

16 victim's vagina and mouth. j.  76-79. She also typed the victim's blood, and examined the 
victim's saliva to determine if the victim was a secreter. According to Ms. Errichetto, about 17 

18 80% of the population are secreters, meaning that they secrete their blood type in some of 
19 their peripheral body fluids. j. 	80. 

20 
	Ms. Errichetto determined that the victim had type 0 and that she was a secreter. Id. 

21 She also concluded that Mr. Moraga had type 0 blood and he was a secreter. Id. at 81. 

22 
Ultimately, she stated she could not conclude that anything foreign in the victim's vagina was 

23 attributable to a semen donor; however, she could not exclude Mr. Moraga from being a 
24 source of the seminal material that was on the swabs. Id at 82. 

25 
	It is not known why Ms. Errichetto did not perform DNA testing on samples taken from 

26 either the victim or Mr. Moraga. Mr. Moraga desires to have DNA testing performed so that 

27 he can be excluded as a suspect. He is not asking to take any new samples from the victim. 

28 
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Rather, he wants the samples tested that are still in the custody of the Las Vegas Metropolitan 
Police Department. 

ARGUMENT 

POINTS AND AUTHORITIES  

THE DNA EVIDENCE IS A PUBLIC RECORD AND MUST BE RELEASED FOR INSPECTION BY MR MORAGA 

Mr. Moraga desires to have DNA testing performed on the evidence that is currently 

in the possession of the Las Vegas Metropolitan Police Department. He will pay for the 

cost of testing himself. He desires this testing because he believes the results will show 

that he is excluded as a possible suspect in this matter. 

Generally, all public records in the possession of the government which are not 

declared by law to be confidential must be open for inspection. NRS 239.010 provides 

1. All public books and public records of a governmental entity, the contents 
of which are not otherwise declared by law to be confidential, must be open 
at all times during office hours to inspection by any person, and may be fully 
copied or an abstract or memorandum may be prepared from those public 
books and public records. Any such copies, abstracts or memoranda may be 
used to supply the general public with copies, abstracts or memoranda of the 
records or may be used in any other way to the advantage of the 
governmental entity or of the general public. This section does not supersede 
or in any manner affect the federal laws governing copyrights or enlarge, 
diminish or affect in any other manner the rights of a person in any written 
book or record which is copyrighted pursuant to federal law. 

2. A governmental entity may not reject a book or record which is copyrighted 
solely because it is copyrighted. 

3. A person may request a copy of a public record in any medium in which 
the public record is readily available. An officer, employee or agent of a 
governmental entity who has custody of a public record shall not refuse to 
provide a copy of that public record in a readily available medium because he 
has already prepared or would prefer to provide the copy in a different 
medium. 
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NRS 239.011 Application to court for order allowing inspection or copying of 
public book or record. If a request for inspection or copying of a public book or 
record open to inspection and copying is denied, the requester may apply to the 
district court in the county in which the book or record is located for an order permitting him to inspect or copy it. The court shall give this matter priority over other civil matters to which priority is not given by other statutes. If the requester prevails, he is entitled to recover his costs and reasonable attorney's fees in the proceeding from the governmental entity whose officer has custody of the book or record. 

The aforementioned statutes related to all public records in general. The following 

statutes relate specifically to criminal records. 

2 

3 

4 

5 

6 

7 

8 

9 
NRS 179A.100 entitled, "Records which may be disseminated without restriction; persons to whom records must be disseminated upon request; permission required for dissemination of information relating to sexual offenses" provides, in pertinent part: 
1. The following records of criminal history may be disseminated by an agency of criminal justice without any restriction pursuant to this chapter: (b) Any which pertain to an incident for which a person is currently within the system of criminal justice, including parole or probation, 
5. Records of criminal history must be disseminated by an agency of criminal justice upon request, to the following persons or governmental entitles: 
(a) The person who is the subject ef the record of criminal history for the purposes of NRS 179A.150. 
(b) The person who is the subject of the record of criminal history or his attorney of record when the subject is a party in a judicial, administrative, licensing, disciplinary or other proceeding to which the information is relevant. (j) Persons and agencies authorized by statute, ordinance, executive order, court rule, court decision or court order as construed by appropriate state or local officers or agencies. 

NRS 179A.070 defines a "record of criminal history'' as follows: 
1. "Record of criminal history" means information contained in records collected and maintained by agencies of criminal justice, the subject of which is a natural person, consisting of descriptions which identify the subject and notations of arrests, detention, and indictments, informations or other formal criminal charges and dispositions of charges, including dismissals, acquittals, convictions, sentences, correctional supervision and release, occurring in Nevada. The term includes only information contained in memoranda of formal transactions between a person and an agency of criminal justice in this state. The term is intended to be equivalent to the phrase "criminal history record information" as used in federal regulations. 
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2. "Record of criminal history" does not include. 

(a) Investigative or intelligence information, reports of crime or other 
information concerning specific persons collected in the course of the enforcement of criminal laws. 
(b) Information concerning juveniles. 
(c) Posters, announcements or lists intended to identify fugitives or wanted persons and aid in their apprehension. 
(d) Original records of entry maintained by agencies of criminal justice if the records are chronological and not cross-indexed in any other way. 
(e) Records of application for and issuance, suspension, revocation or 
renewal of occupational licenses, including permits to work in the gaming industry. 
(f) Court indices and records of public judicial proceedings, court decisions and opinions, and information disclosed during public judicial proceedings. (g) Records of traffic violations constituting misdemeanors. 
(h) Records of traffic offenses maintained by the department to regulate the issuance, suspension, revocation or renewal of drivers' or other operators' licenses. 
(i) Announcements of actions by the state board of pardons commissioners and the state board of parole commissioners. 
(j) Records which originated in an agency other than an agency of criminal justice in this state. 

NRS 179A.110 entitled, "Further dissemination of information or records' states: No person who receives information relating to sexual offenses or other records of criminal history pursuant to this chapter may disseminate it further without express authority of law or in accordance with a court order. This section does not prohibit the dissemination of material by an employee of the electronic or printed media in his professional capacity for communication to the public. 

NRS Chapter 179A was enacted in 1979 in response to the federal government's 

requirement that states, "provide an acceptable plan concerning the dissemination of 

criminal history records, or be subject to certain budgetary sanctions." Don rey V.  

Bradshaw,  106 Nev. 630, 798 P.2d 144, 145 (1990). There, the Nevada Supreme Court 

reviewed the aforementioned criminal history statutes to determine the meaning of "public 

record' within NRS Chapter 179. Oddly, the term "public record" is not defined in this 

section of the NRS Chapter 179. 
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In Bra_dshaw,  the appellant, a newspaper wanted to obtain a copy of a report 
2 prepared by the Reno City Attorney's Office in connection with an investigation of Joe 
3 Conforte. Appellants cited NRS 179A.070 and argued that the exclusion of the records 

4 listed in NRS 179A.070(2) from the definition of "record of criminal history" demonstrated 

that the legislature did not intend for those items to be confidential, Further, they argued 

that the Attorney General's opinion finding that investigative reports were confidential was 7 

8 inconsistent with the public status of the other records listed in NRS 179A.070(2). The 

Court agreed with this argument and noted that other excluded records were clearly not 

considered confidential, such as posters of wanted persons and court records of public 

judicial proceedings. 

Furthermore, appellants noted that although Chapter 179A was patterned after the 

14 federal regulations concerning criminal history records, the Nevada legislature specifically 

15 declined to follow the federal regulations by excluding investigative and intelligence 
16 information from the definition of "criminal history records." See NRS 179A.070(2). On the 

contrary, under federal regulations, while the definition of "criminal history record 

information" is qualified not to extend to investigative information, there is a separate 

subpart which specifically excludes various other records from the regulations governing 

disclosure of criminal history records. See 28 C.F.R. §§ 20.3(b), 20.20(b) and (c), and 

Appendix -- Commentary on § 20.3(b) (1989). 

23 	Unlike the federal regulations, the Nevada statute lists investigative and intelligence 

information together with other excluded records in the same subsection, NRS 

179A.070(2), as not included in the definition of "record of criminal history' contained in 

NRS 179A.070(1). For this reason, the Court concluded that the Nevada legislature 
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1 intended investigative reports to be subject to disclosure like other records if "policy 

2 considerations so warrant." 

	

3 
	

Next, the Court explained under what circumstances criminal investigative reports 

4 were disclosable under NRS 239.010. While NRS 239.010 mandates unlimited disclosure 
5 

of all public records, the Court explained that a common law limitation on the disclosure of 6 
7 such records must exist. As such, the need for open government shall be balanced 

8 against the following factors propounded by the Attorney General: (1) the legitimate public 

9 policy interest in maintaining confidentiality of criminal investigation records and crime 

10 reports including the protection of the elements of an investigation of a crime from 

11 premature disclosures; (2) the avoidance of prejudice to the later trial of the defendant from 12 
13 harmful pretrial publicity; (3) the protection of the privacy of persons who are not arrested 

14 from the stigma of being singled out as a criminal suspect; (4) and the protection of the 

15 identity of informants. 83 Op. AM/ Gen, No. 3 (May 2, 1983). 

	

16 
	

Applying the balancing test applies to the instant case, none of the public 

17 policy considerations described by the Court justify the withholding of the blood and 

18 semen. Specifically, there is no pending or anticipated criminal proceeding; there are no 19 
20 confidential sources or investigative techniques to protect; there is no possibility 

21 of denying someone a fair trial, and there is absolutely no potential jeopardy to law 

22 enforcement personnel. If the DNA evidence demonstrates that Mr. Moraga is not a 

23 suspect, the appropriate avenue for obtaining relief will be dealt with at that time. 

	

24 	
For these reasons, all DNA evidence in the possession of the is a public record and 

25 
must be released to an expert for testing at no cost to the State. 26 

27 
11 / 
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CONCLUSION  

"Public record" is not defined in the relevant statutes. According to the Nevada 

Supreme Court's balancing test, Mr. Moraga is entitled to examine the DNA being held by 
the Las Vegas Metropolitan Police Department so that an expert can perform testing. 

Respectfully submitted this 15  day of  ON frit 	2003. 

	  in6As,  
CRISTINA A. HINDS, ESQ. 
Nevada Bar No. 7014 
525 S. 6 th  St. 
Las Vegas, NV 8910'f 
(702) 940-1234 
Attorney for Defendant 
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13 
EXECUTED this 	day of December, 2003. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

vi6\ ttl  
CRISTINA HINDS 

5 
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DECLARATION OF CRISTINA HINDS, ESQ. 

	

2 1. 	That I was appointed to represent Mr. Moraga for post-conviction relief. 

	

3 2. 	At this point, he wishes to have the DNA evidence examined to determine if he can 
4 

be excluded as a possible suspect. 

	

3. 	That phone calls have revealed that the evidence is still in the custody of the Las 

7 	Vegas Metropolitan Police Department. 

	

4. 	That payment has been promised for testing. Mr. Moraga is not seeking to have the 
9 	testing paid for by the State. Regardless, the issue of payment is for Mr. Moraga to 

work out with the expert. 

I swear under penalty of perjury that the foregoing is true and correct. 

10 
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CRISTINA A. HINDS, ESQ. 
Nevada Bar No. 7014 
525 S. 6th St. 
Las Vegas, NV 89101 
(702) 940-1234 
Attorney for Defendant 
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THE STATE OF NEVADA, 

Plaintiff, 
V. 

CASE NO: C92174 
Dept. 8 

ROY DANIELS IVIORAGA 
12 

13 	
Defendant. 

14 

15 

RECEIPT OF COPY 

I HEREBY CERTIFY that on the  r7day of December, 2003, a true and correct 

copy of the foregoing MOTION TO RELEASE DNA EVIDENCE UNDER THE NEVADA 

OPEN RECORDS ACT was received in the District Attorney's Offi 

a6t4 	 
Employee for the Disgrict Attorneys Office 
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ORIGINAL 
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I 	911 1.}S 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
ERIC G. JORGENSON 
Chief Deputy District Attorney 
Nevada Bar #001802 
200 South Third Street 
Las Veg.as, Nevada 89155-2211 
(702) 455-4711 

6 	Attorney for Plaintiff 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 	 CASE NO: C92174 

- Vs- 
	 DEPT NO: 8 

ROY D. MORAGA, 
*938554 

Defendant. 

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR RELEASE OF DNA 
EVIDENCE UNDER NEVADA OPEN RECORDS ACT 

DATE OF HEARING: 12-29-03 
TIME. OF HEARING: 9:00 A.M. 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

ERIC G. JORGENSON, Chief Deputy District Attorney, and hereby submits the attached 

Points and Authorities in Opposition to Defendant's State's Opposition To Defendant's 

Motion For Release Of DNA Evidence Under Nevada Open Records Act 

This opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral orpiment at the time of 

hearing, if deemed necessary by this Honorable Court. 
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I 	 POINTS AND AUTTIORITIES  

	

2 	 STATEMENT OF THE CASE P !CRT INENT TO THIS OPPOSITION 

	

3 	Roy Moraga, hereinafter Defendant, was convicted on March 15, 1990, rt ,er a jury 

	

4 	trial, of two counts of burglary and two counts of sexual assault, On June 30, 1990, the 

	

5 	District Court adjudicated the Defendant as a habitual offender and sentenced him to life in 

	

6 	prison without the possibility of parole. After the Defendant appealed his conviction to the 

	

7 	Nevada Supreme Court, that Court affirmed the Defendant's convictions, (See.  Supreme 

	

8 	Court Opinion 8/27/91). However, the Supreme Court reversed the District Court's sentence 

	

9 	as erroneous and remanded the case back for re-sentencing, 

	

10 	On October 21, 1991, the Defendant was re-sentenced in Department X of the Eighth 

	

11 	Judicial District to ten (10) years for each of the burglary counts, to run consecutive to each 

	

12 	other and a consecutive sentence of life imprisonment with the possibility of parole for one 

	

13 	of the sexual assault convictions, The District Court also adjudicated the Defendant as a_ 

	

14 	hahitual offender as to the second conviction for sexual assault and sentenced him to a 

	

15 	consecutive term of life imprisonment without the possibility of parole under NRS 

	

16 	207.010(2). The Defendant then appealed the District Court's sentence to the Nevada 

	

1_7 	Supreme Court. The Defendant challenged the District Court's adjudication of him as a 

	

18 	habitual offender. The Defendant contended that the judgments of conviction used to 

	

19 	adjudicate him as a habitual offender were invalid., 

	

20 	On October 4, 1995, the Nevada Supreme Court denied the Defendant's appeal. The 

	

21 	Court found that the Defendant's status as a habitual offender was sufficiently proved 

	

22 	through evidence that the Defendant had been convicted: 1) in 1977 for aggravated assault in 

	

23 	Arizona; 2) in 1983 for attempted aggravated assault in Arizona; and 3) in 1988 for tInrd 

	

24 	degree burglary in Arizona. (See, Supreme Court Order 10/4/95). 

	

25 	The Defendant then filed a Petition for Writ of Habeas Corpus (Post-Conviction). As 

	

26 	part of that petition, the Defendant argued, for the second time, that he was improperly 

	

27 	adjudicated and sentenced as a habitual criminal. The District Court, Department X, denied 

	

28 	the petition. Specifically, the Court ruled that the Defendant was properly adjudicated and 
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1 	sentenced as a habitual offender and that his claim to the contrary was barred by the doctrine 

	

2 	of law of the ease. (See,  District Court's Findings of Fact and Conclusions of Law 9/6/96). 

	

3 	On April 30, 1998, in Department VIII, the Defendant filed a motion to modify or in 

	

4 	the alternative to correct an illegal sentence. For the third time, the Defendant included a 

	

5 	challenge to his previous sentence of life in prison without the possibility of parole based on 

	

6 	the District Court's prior adjudication of him as a habitual offender under NRS 207.010, On 

	

7 	May 20, 1998, this Court denied the Defendant's motion. 

	

8 	On December 15, 2003, the Defendant filed a Motion for Release of DNA Evidence 

	

9 	Under Nevada Open Records Act. The State's Opposition follows. 

	

10 	 STATEMENT OF vAcrs PERTINENT TO THIS OPPOSITION  

	

11 	On December 5, 1989, between the hours of 1:30 a.m. and 5:30 a.m., Defendant 

	

12 	entered the residence of Pennie Flawk, located at 1000 Dumont, Apt. #227, Las Vegas, 

	

13 	Nevada, As there were no signs of forced entry into the apartment, it is believed that Ms. 

	

14 	Hawk's 22 year-old daughter left the front door closed but unlocked. Once inside the 

	

15 	residence, the defendant took a woman's Seiko watch and approximately $25.00 from a 

16 coffee table in the living room, an unknown amount of cash from Ms. Hawk's bedroom 

	

17 	dresser, and a key to the apartnient which was laying on a table near the front door, 

	

18 	Defendant then left the apartment. 

	

19 	At approximately 7:30 a.m., Permie Hawk returned to her apartment to find the 

	

20 	aforementioned items missing. Ms. Hawk contacted the Las Vegas Metropolitan Police 

	

21 	Department and a report submitted. Interestingly enough, Ms. Hawk's 22 year-old daughter 

	

22 	was upstairs, inside the residence, when the burglary occ.;urred. 

	

23 	At approximately noon that same day, Pennie Hawk, (a 46 year old female) was 

	

24 	awakened by the Defendant knocking on her front door. After questioning the defendant on 

	

25 	how he knew where she lived and informing the defendant that he had awakened her, before 

	

26 	asking him to leave, Ms. Hawk bolted the door and went back to sleep in her bedroom. 

	

27 	Awhile later, Ms. Hawk was awakened by a noise, only to tind the defendant outside her 

	

28 	bedroom on the stairs. Defendant grabbed Ms. Hawk and a brief struggle ensued. The 
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I 	defendant put his hands over Ms. Hawk's mouth and forced her into the bedroom and onto 

2 	her bed, where he sexually assaulted her by placing his penis into her vagina. After the 

3 	defendant ejaculated into Ms. Hawk's vagina, he allowed her to get up and go downstairs. 

4 Once downstairs, the -defendant pushed Ms. Hawk onto the couch and attempted to have 

5 	sexual relations with her, again. Ms. Hawk was able to free herself and the defendant 

6 	instructed her to go upstairs and shower, and she complied. 

7 	Upon Ms. Hawk exiting the shower, the defendant forced her back onto her bed and 

8 	inserted his penis into her vagina a second time. Alter ejaculating, the defendant went into 

9 the bathroom and began washing himself and Ms. Hawk went downstairs and contacted her 

10 	daughter. Ms. -Hawk informed her daughter of the attack and asked for police assistance, 

11 	The defendant then came downstairs and exited the apartment. 

12 	On his way out of the complex, the defendant bragged about what he had just done to 

13 	Michael Harper, a worker at the apartment complex. 

14 	Additionally, William Gomez, another maintenance man working on the grounds of 

15 	the apartment complex testified at trial that he heard calls for help but he wasn't sure where 

16 they were coming from. 

The defendant was detained at approximately 2:14 p.m., that same day. After being 

18 	positively identified by the victim, the defendant was arrested and transported to the Clark 

19 	County Detention Center. 

20 	Ms. Hawk was transported to University Medical Center where a rape examination 

21 	was completed. Medical evidence, revealed the presence of semen in the victim's vagina. 

22 	A standard serology kit from the defendant was also booked into evidence on 

23 	December 5, 1989. That kit contained blood, saliva, and hair samples. 

24 	Tests on the sexual assault kit showed the presence of semen which came from a type 

25 	0 secretor. Testing of the defendant's serology kit revealed that the defendant was a type 0 

26 	secretor and could not be excluded as a possible source of the semen on the victim's vaginal 

27 swab. 

28 	/ 
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1 	In addition to the aforementioned physical evidence, the defendant's fingerprint was 

2 	lifted from a hair spray canister in M. T -fawk's apartment and the Seiko watch taken from 

3 	Ms. Hawk's apartment was recovered from the defendant's ex-girlfriend, Jean Behl, who 

4 	related to police that the defendant had giver her the watch as a gift, 

5 	In a May 9, 1990 interview at the Clark County Detention Center the defendant stated 

6 	that he had done nothing wrong and that the victim lied. The defendant further stated that he 

7 	saw nothing wrong with forcing women to have sex with him and added, "I just roll over and 

8 	do it," 

9 	At trial the defense offered a consensual sex defense. Defendant testified at trial the 

10 	he agreed with the facts that had been presented to the jury and that the only issue as far as 

I I 	he was concerned, was whether or not the sex he had with the victim was consensual. The 

12 	defendant was later convicted on all counts. 

13 	 LEGAL ANALYSIS 

14 I . 	The Motion For Release of DNA Evidence Under Nevada Open Records Act 
Should be Dismissed On Its Merits, As the Weight of the Evidence Presented at 

15 	Trial Proved Roy Moraga's Guilt Beyond a Reasonable Doubt. 

16 	The first issue to he determined is whether post-con -viction DNA testing would likely 

17 	affect the verdict in Mr. Mora.ga's criminal conviction. 

18 	A criminal defendant is not entitled to post -conviction DNA testing as a matter of 

19 	right. As has been previously held, a blanket rule allowing any defendant to obtain post 

20 	conviction DNA testing at State expense would be overly broad. Mebane v. State, 902 P.211 

21 	494, 497 (Kan. Ct. App. 19951. 

22 	At the discretion of the court, post-conviction DNA testing is appropriate where the 

23 	biological evidence is determined to actually exist in testable quantities, and where a. judicial 

24 	determination is made that the results of the testing could lead to a more favorable verdict for 

25 	the defendant. Washpon v. New York State District Attorney, King's County, 625 N.Y.S.2d 

26 	874, 876 (N.Y. Sup. Ct. 1995). 

27 	Nevada has not conclusively addressed the public policy questions relating to post- 

28 	conviction DNA testing. The 2001 Nevada Legislature considered legislation to allow 
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"genetic marker" testing for defendants sentenced to death, but failed to adopt it, signaling 

	

2 	the lack of consensus that exists about this issue in Nevada. AB354, 71st Session (Nev., 

	

3 	2001). 

	

4 	Cases from other jurisdictions where courts have addressed the issue of post- 

	

5 	conviction DNA testing have at least two main similarities. First, each case involved a 

	

6 	single perpetrator, which would tend to make DNA testing determinative of the guilt or 

	

7 	innocence of the defendant. Second, the State's evidence in each case was weak or the 

	

8 	defense was sufficient to support a reasonable doubt. Mebane, 902 P.2d at 497. 

	

9 	Post conviction DNA testing of biological evidence may be appropriate in critninal cases 

	

10 	where the state's proof is weak, when the record supports at least a reasonable doubt of guilt 

	

11 	and the interests of justice could be served by establishing guilt or innocence once and for 

	

12 	all. Sewell v. State, 592 N,E.2d 705, 708 (Ind, Ct, App. 1992). New York courts, in 

	

13 	interpreting the New York statute, held that in addition to determining that biological 

	

14 	evidence exists, a judicial determination must be made as to whether a reasonable probability 

	

15 	exists of a more favorable verdict. Washnon, 625 N.Y.S.2d at 878. 

	

16 	The Mebane Court denied the Defendant's request for post-conviction DNA testing. 

	

17 	902 P.2d at 498. Tyrone Mebane was convicted of rape, burglary, sodomy, and kidnapping, 

	

18 	Id. at 494. Several co-defendants pled guilty before trial. The court held that DNA testing 

	

19 	should be allowed where "...the State's evidence is weak or the defense was sufficient to 

	

20 	support a reasonable doubt." I. at 496. In denying the request for testing, the Court noted 

	

21 	that there were four perpetrators and the evidence against Mebane was "overwhelming" and 

	

22 	that conflicts in the facts were resolved against Mebane at trial. Id. at 498. 

	

23 	Here, as in Mebane,  supra, the evidence presented against Moraga at trial was 

	

24 	overwhelming. The victim testified that on the day the crimes occurred Moraga had come lo 

	

25 	her door and woke her up. After inquiring as to how he knew where she lived, the victim 

	

26 	refused to let the defendant into her apartment, tolling him that had to got some sleep. The 

	

27 	victim closed and locked the apartment door and went back to bed, only to wake up later to 

	

28 	find the defendant inside her residence, on the stairs, in front of her bedroom door. 
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1 
	

M trial, the maintenance worker at the complex, Michael Harper also testified that he 

	

2 
	

encountered the defendant leaving Ms. Hawk's apartment complex after the attacks. At that 

	

3 
	

time, the defendant was only half dressed and bragged about just having sex with a woman, 

	

4 
	

twice. 

	

5 	Additionally, the key to Pennie Hawk's apartment, which had been stolen along with 

	

6 	the Seiko watch, just hours prior to the sexual assaults when Ms. Hawk's daughter was home 

	

7 	alone sleeping, was found in the defendant's possession upon his arrest, Likewise, the Seiko 

	

8 	watch th.at  was missing from Pennie Hawk's apartment had been given to Jean Belli, the 

	

9 	defendant's ex-girfricrid, as a. gift from the defendant, the same. day that Pennie Hawk was 

	

10 	raped and the watch went missing. 

	

11 	Defendant Moraga was not a stranger to Pennie Hawk. In fact, Ms. Hawk had first 

	

12 	met the defendant just two or three weeks prior, at the Player's Lounge. Ms. Hawk socially 

	

13 	had drinks and engaged in conversation, at the bar, with the defendant; however, no mention 

	

14 	of a sexual relationship was ever suggested by the defendant. 

	

15 	In this case the defense offered a consent defense. Defendant testified at trial the he 

	

16 	agreed with the facts that had been presented to the jury and that the only issue as far as he 

	

17 	was concerned, was whether or not the sex he had with the victim was consensual. the 

	

18 	defendant's admission to having sexual intercourse with the victim, along with the fact that 

	

19 	he could not be excluded as a possible source of the semen on the victim's vaginal swab; and 

	

20 	the fact that he had the victim's apartment key in his possession and had given his then 

	

21 	girlfriend the Seiko watch taken from the victim's apartment, the evidence presented in this 

22 case overwhelmingly supports the conviction of the defendant. 

	

23 	In Sewell, the Defendant, Jeremy Sewell, was convicted of raping two teenaged girls, 

	

24 	who identified him at trial. Sewell, 592 NE.2d at 706-7. The Sewell court held that DNA 

	

25 	testing is appropriate when the state's proofs are weak, when the record supports at least a 

	

26 	reasonable doubt of guilt, and there exists a. way to establish guilt..." Sewell, 592 N.E.2d at 

	

27 	708. 

	

28 	/ 
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1 	',Unlike Sewell,  in this ease Roy Maraga was positively identified by the victim as the 

	

2 	person who sexually assaulted her. Additionally, Michael Harper, a witness who was 

	

3 	working at the apartment complex the day Ms. Hawk was attacked, saw the defendant after 

	

4 	the attack occurred and noticed that the defendant was only half dressed. Moreover, the 

	

5 	defendant bragged to Mr. Harper that he had just had sex with a woman, twice. Moreover, 

	

6 	forensic lab testing of the semen taken for the victim's vaginal swab could not exclude the 

	

7 	defendant as a source. Clearly, Moraga's own admissions to the police and to his friends 

	

8 	and acquaintances; along with his admissions to the jury, clearly implicated his involvement 

	

9 	as the attacker who raped Patti Hawk and stole from her apartment. 

	

10 	The State's proof in this case was not weak, nor does the record support any 

	

11 	reasonable doubt of guilt. Quite simply, DNA testing will not change the outcome for Roy 

	

12 	Moraga. He was convicted and sentenced to ten (10) years for each of the burglary counts, 

	

13 	to run consecutive to each other and a consecutive sentence of life imprisonment with the 

	

14 	possibility of parole for one of the sexual assault convictions. The District Court also 

	

15 	adjudicated the Defendant as a habitual offender as to the second conviction for sexual 

	

16 	assault and sentenced him to a. consecutive term of life imprisonment without the possibility 

	

.17 	of parole under NRS 207,010(2). Furthermore., his conviction was uphold on appeal because 

	

1S 	of the overwhelming evidence presented at trial, 

	

19 	II. 	Defendant's Motion to Withdraw Exhibits Should be Dismissed, Pursuant to 
Category 5 of the Department of Justice Reconunendations for Classifying Post 

	

20 	Conviction DNA Testing Requests. 

	

21 	Although it is the State's position that this Defendant's request should be denied on 

	

22 	it's merits based upon the evidence of overwhelming guilt that was presented at trial of this 

	

23 	matter, the State is also aware of the fact that guidelines have been put together by the 

	

24 	National Institute of Justice which aids a prosecutor in establishing any initial relevancy 

	

25 	determinations when considering whether a case is suited .ror post-conviction DNA testing. 

	

26 	In sum, there are five separate categories illustrating circumstances in which conducting 

	

27 	post-conviction DNA testing may or may not favorable or helpful to a petitioner's claim of 

	

28 	innocence as follows: 

8 	 r: ,,wpoocs ,opii\popt.,972,,97:220014..,, 
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7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 	Posteonviction DNA Testing: Recommendations for T-Tandling Requests, NC.1 177626 

20 	(September 1999). 

21 	It is the State's position that under the Department of Justice's recommendations for 

22 	handling DNA testing requests, this case is a Category 5 case. 

23 	In this case, the biological evidence was collected and still exists, but exclusionary 

24 	results from DNA testing are not likely to he determinative of innocence. The defendant 

25 	admitted to having sex with the victim but indicated that it was consensual. Furthermore, the 

26 	defendant's fingerprints were found on a can of hairspray in the victim's house; and, the 

27 	items taken from the victim's apartment were either found in the defendant's possession 

28 	andlor had been given to the defendant's girlfriend at the time, as a gift. 

2 

3 

4 

5 

6 

I Category 1. These are cases in which biological evidence was collected and 
still exists. There is agreement on the need fbi DNA testing and that, if the 
results are exclusionary, tile petitioner will be exonerated. These are eases in 
which the prosecution should be willing to stipulate to the testing and to agree 
that the testing will be paid for by the State if the inmate is exonerated. 

Category 2. These are cases in which biological evidence was collected and 
still exists. If the evidence is subjected to DNA testing or retesting, favorable 
results would be helpful to the petitioner's claim of innocence, but reasonable 
people might disagree as whether the results would amount to a demonstration 
of innocence, would establish reasonable doubt of guilt, or would merely 
constitute helpful evidence to exonerate him. This category also includes cases 
where, for policy and/or economic reasons, there might be disagreement as to 
whether DNA testing should be permitted at all or, for indigent inmates, at 
State expense. The decision on whether testing or retesting should be done 
may have to made by a judicial officer. 

Category 3. Those are cases in which biological evidence was collected and 
still exists. If the evidence is subjected to DNA testing, favorable results 
would not be meaningful. 

Category 4, These are cases in which biological evidence was never collected 
or cannot be found despite all efforts. In such cases, post-conviction relief on 
the basis of DNA testing in not possible. 

Category 5, These are cases in which a request for DNA is frivolous. 
Considerations include: I whether the petitioner confessed or pleaded guilty at 
trial; 2) whether the petitioner testified to performing .  the charmed act hut 
raised a tie ense such as consent, self-defense, duress, or entrapment; 3„) 
whether  t petitioner was cati7t in the act or other strong evidence of  
identity or involvement exists such as unambiguous fingerprint evidence;  and 
4) whether an earlier version of DNA testing had been performed but not 
introduced at trial. 
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1 	According to the NO Recommendations, the request for DNA testing is frivolous in a 

	

2 	Category 5 case. Id. at p. 6. 

	

3 	Obviously, in this case, not only was there a general serology testing of blood and/or 

4 semen from the victim and the defendant, of which Moraga could not be precluded; the 

	

5 	defendant's finger print was discovered on a can of hairspray in Ms. Hawks residence. 

	

6 	Additionally, there was a confession by the defendant, to not only another witness in the 

	

7 	case; but, law enforcement as well. Likewise, the defendant testified at trial that he engaged 

	

8 	in sexual intercourse with Pennie Hawk. 

	

9 	Evidence was also presented at trial indicating that the items taken from the burglary 

	

10 	of Ms. Hawk's residence earlier in the day, prior to the sexual assault, was found either in 

	

11 	the defendant's possession or linked back to him through his girlfriend al the time, Jean 

	

12 	Behl. 

	

13 	Clearly, the State presented strong, competent and credible evidence in this case that 

	

14 	established the defendant's guilt beyond a reasonable doubt. More importantly the 

	

15 	defendant did not deny having sex with the victim, he simply denied forcing her to do so. 

16 

17 

18 

	

19 

	

III. The Motion for Release of DNA Evidence Under the Nevada Open Records Act 
Should be Dismissed On Its Merits, However, If DNA Testing is Ordered by the 
Court Under Applicable Legal Authority, All of the Biological Evidence 
Currently Available For Testing Should be Tested and the Testing Should Be 
Conducted Locally by the Las Vegas Metropolitan Police Department's Crime 
Lab. 

	

20 	Should this Court determine that post-conviction testing of the evidence in this ease 

	

21 	should occur, it is the State's position that: (1) all the relevant items of evidence should be 

	

22 	made available for examination and testing and (2) the testing should he accomplished 

	

23 	through the use of the Las Vegas Metropolitan Police Department Forensic Laboratory. 

	

24 	This Court should note that the Las Vegas Metropolitan Police Department Forensic 

	

25 	Laboratory is the one who conducted the original serology testing in this ease. It is 

	

26 	unquestionable that the most logical and prudent course of action would be to have them do 

	

27 	any examinations and DNA testing. Moreover, the criminalist who did the initial serology 

	

28 	testing and is most familiar with the ease, Linda Errichetto, is still employed with the 

10 	 P :',WPDOCS OPP FOPPN.97207224) I .11E2 
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1 	LVMPD and is now the Director of the Las Vegas Metropolitan Forensic Laboratory.. 

2 	The LVMPD lab is a state of the art facility that is currently three fourths of the way 

3 	through the process of being recognized as a ASCLAD/LAB, a process that takes two years 

4 	to achieve. The crirninalists who staff the LVMPD Forensic Laboratory are highly 

5 	experienced, proficiency tested criminalists, experienced in the discipline of DNA analysis. 

6 	Moreover, the LVMPD Forensic Laboratory is a nationally recognized lab that is 

7 	often utilized by the private sector to critique various areas of forensic technology. More 

8 	importantly, the LVMPD Forensic Laboratory is equipped to conduct the requested Short 

9 	Tandem Repeat (STR) testing of the biological evidence in this matter and it is prepared to 

10 	give priority to the work in the instant case. 

11 	ft would appear that a great number of pieces of evidence remain in the custody of the 

12 	court clerk, excluding the Seiko watch which was released back to Penni° Hawk, though the 

13 	defendant has not specified exactly what items he would like released for testing or the name 

14 	of any expert the defense would employ for the testing. As such, the motion filed by the 

15 	defendant is vague and irresponsible. Moreover, both the State, and this Court, would be 

16 	derelict in their respective duties to simply agree to release evidence from a criminal case to 

17 	any defense counsel under the "Nevada Open Records Act", as suggested by the defense in 

18 	this case. Quite frankly, evidence in a criminal case is not categorized in such a manner, nor 

I 9 	can this Court release such evidence for inspection and/or testing under any Nevada statutes 

2.0 	governing the Open Records Act. 

21 	The State would submit that, in the interests ofjustice and fairness, if such DNA 

22 	testing is going to be attempted, it would be more prudent and proper to have any and all 

23 	relevant evidence released from the court clerk, said evidence all being turned over to the 

24 	Las Vegas Metropolitan Police Department's forensic lab. At that point, all items of relevant 

25 	evidence can be examined to see what, if any, evidence exists that might lend itself to 

26 	possible DNA testing. 

27 	For all the reasons stated above, the State would propose that if the Court rules that 

28 	DNA testing should occur in this case, the following should occur: 

11 
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1 	,1. 	All of the available exhibits, as well as all evidence remaining in the custody of the 

	

2 	North Las Vegas Police Department shall be released to Berch E. Henry, II , Ph.D., the 

	

3 	laboratory manager at the Las Vegas Metropolitan Police Department 

	

4 	Criminalistics/Forensic Laboratory, located at 6765 W. Charleston Blvd., Las Vegas, 

	

5 	Nevada 89146. The evidence shall be obtained in a manner that maintains the integrity and 

	

6 	chain of custody of the evidence. 

	

7 	2. 	That a criminalist specializing in the analysis of DNA, for the Las Vegas 

	

8 	Metropolitan Police Department Forensic Laboratory, shall examine all relevant evidence to 

	

9 	determine what items have evidentiary value for DNA testing and if it will be necessary to 

	

10 	consume more than one half of each item of evidence in order to perform DNA testing. 

	

11 	Should it be necessary to consume more than one half of any item of the evidence, the Court, 

	

12 	defense counsel, and the Clark County District Attorney's Office will be notified by a 

	

13 	representative of the LVMPD Forensic Laboratory. 

	

14 	3. 	Upon completion of the testing, remaining evidence will be returned, through the 

	

15 	proper chain of custody utilized by the Las Vegas Metropolitan Police Department Forensic 

	

16 	Laboratory, to the custodian of the Eighth Judicial District Court Evidence Vault. 

	

17 	4. 	If necessary, a saliva, and a blood sample shall be obtained from Roy Moraga by a 

	

18 	qualified employee of the Las Vegas Metropolitan Police Department and taken to the 

	

19 	LVMPD Criminalisties/Forensie Laboratory, at 6765 W. Charleston Blvd, Las Vegas, 

	

20 	Nevada 89146. The State of Nevada will arrange when the sample(s) will be taken and will 

	

21 	notify the Court and defense counsel when such arrangements have been made with Ely 

	

22 	State Prison in Ely, Nevada, the facility where Defendant is currently incarcerated, and have 

	

23 	been finalized so that the defense may a have a representative present if they so chose. 

	

24 	5. 	The State of Nevada, by and through Chief Deputy District Attorney Eric G. 

	

25 	Jorgenson, agrees to release the results of the DNA testing performed by the Las Vegas 

	

26 	Metropolitan Police Department Criminalisties/Forensic Laboratory, regardless of the 

	

27 	outcome, to Cristina Hinds, Esq., defense counsel in this case. 

/ !/ 

12 
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Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

RGENSON 
ty District Attorney 
#001802 

	

1 	 CONCLUSION 

	

2 	The State opposes the Motion to Release DNA Evidence Under the Nevada Open 

	

3 	Records Act because it is certainly NOT the proper authority under which a request for Post 

	

4 	Conviction DNA testing should be granted. Moreover, the State opposes the release of any 

	

5 	exhibits/evidence reference this case, in the custody of the Clerk of Court, because the 

	

6 	results of post-conviction DNA testing will not change the fact of Mr. Moraga 8 guilt 

	

7 	conviction for the crimes of Burglary and Sexual Assault. 

	

8 	While courts in Nevada have not yet addressed the issues relating to post-conviction 

	

9 	DNA testing, courts in other jurisdictions have concluded that testing is appropriate where 

	

10 	the State's evidence is weak and where the results of such testing are likely to support a 

	

11 	verdict more favorable to the Defendant. This case is not such a case. The evidence proving 

	

12 	Mr. Moraga's guilt is overwhelming. Identification of the Defendant was made by 

	

13 	numerous witnesses as well as the victim, who was acquainted with him. Justice does not 

	

14 	require testing when the results of testing will not likely impact the validity of the original 

	

15 	verdict and in this case it would be frivolous based on the defendant's consent defense. 

	

16 	However, should this Court find cause to order testing of DNA evidence, the State 

	

17 	respectfully requests that all relevant evidence be turned over to the LVMPD for 

	

18 	examination and potential testing as outlined above. 

19 DATED this 	 day of December, 2003. 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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1 	 CERTIFICATE OF FACSIMILE TRANSMISSION  

2 	I hereby certify that service of STATE'S OPPOSITION TO DEFENDANT'S 

3 MOTION FOR RELEASE OF DNA EVIDENCE UNDER NEVADA OPEN RECORDS 

4 ACT, was made this y of December, 2003, by facsimile transmission to: 

5 
	

CRISTINA A. HINDS, ESQ. 

6 
	 FAX # 940-1235 

7 
e74 

8 	 BY 

9 
	 mp oyee of t.lrict Attorney's Offl77--  

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 Eatiss 
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12/24/2003 14155 FAX 3840146 
	

DA CRIMINAL DIVISION 

m****************** 
*** 	TX REPORT 	*** 
***********$******** 

TRANSMISSION OK 

TX/RX NO 
CONNECTION TEL 
CONNECTION 1D 
ST. TIME 
USACE T 
PCS. SENT 
RESULT 

3201 

12/24 14:'52 
02'46 
14 

OK 

9401235 

1 °PPS 
DAVID ROGER 

2 Clark County District Attorney 
Nevada Bar #002781 

3 ERIC G. JORGENSON 
chief Dwuty District Attorney 

4 Nevada Bar #001802 
200 South Third Street 

5 Las Vegas, Nevada 89155-2211 
(702) 4D5-471I 

6 Attorney for Plaintiff 

7 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 	 CASE NO; C92174 

-vs- 	 DEPT NO: 8 

ROY D. MORAGA, 
0938554 

Defendant. 

STATE'S OPPOSITION TO DEFENDANTS MOTION FOR RELEASE OF DNA 
EVIDENCE UNDER NEVADA OPEN RECORDS ACT 

DATE OF HEARING: 12-29-03 
TIME OF HEARING: 9:00 A.M. 

• 	COMES NOW, the State a f Nevada, by DAVID ROGER, District Attorney, tin-ough 

ERIC G. JORGENSON, Chief Deputy District Attorney, and hereby submits the attached 

Points and Authorities in Opposition to Defendant's States Opposition To Defendant's 

Motion For Release Of DNA Evidence Under Nevada Open Records Act. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

1025 



DISTRICT COURT 
CLARK COUNTY NEVADA 

SHARON 
4i6ay 

5 

525 S. 6 th  St. 
3 Las Vegas, NV 89101 

(702) 940-1234 
4 Attorney for Defendant 

ORIGINAL 4° 
1 RPLY 

CRISTINA A. HINDS, ESQ. 
2 Nevada Bar No. 7014 

-7..  --I 	 rl 	"7 . 	_ 	 C 

AN b- 5 2004 

6 

7 
THE STATE OF NEVADA, 

8 
	

CASE NO: C92174 
Dept. 8 9 

	
Plaintiff, 

V. 
10 

ROY DANIELS MORAGA 

12 
	

Defendant. 

13 
REPLY TO STATE 7S OPPOSITION TO DEFENDANT'S  MOTION FOR RELEASE OF  14 	 DNA EVIDENCE_ IEV  DA  OPEN RECORDS ACT  

15 	COMES NOW, Defendant, ROY DANIELS MORAGA, by and through his attorney of 
6 record, Cristina Hinds, Esq. and files this Reply to the State's Opposition to Defendant's 

17 Motion for Release of DNA Under the Nevada Open Records Act 
18 

29 
	Dated this zl.' h  day of January, 2004. 	

CIA3hiA1? 
'JO 
	

CRISTINA A. HINDS, ESQ. 
Nevada Bar No. 7014 21 

	
525 S. 6 th  St. 
Las Vegas, NV 89101 22 

	
(702) 940-1234 
Attorney for Defendant 23 

24 

25 

26 

27 

28 
	RECEIVED 

JAN D 5 .,nn. 

COUNTY CLERK 
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8 

ARGUMENT 
POINTS AND AUTHORITIES 

OTHER JURISDICTIONS HAVE NO BEARING ON THE  QUESTION OF NEVADA STATUTORY INTERPRETATION  

4 	The State argues that a "blanket rule" allowing a defendant to obtain post-conviction 

5 DNA testing at State expense would be overly broad, citing Mebane V. State, 902 P.2d 
6 494, 497 (Kan. Ct. App. 1995). First, Mr. Moraga is not asking the State to pay for any 

testing. He has already stated that he will pay for the cost of testing himself. Second, a 

9 
Kansas court of appeals ruling has absolutely no bearing on the interpretation of a Nevada 

statute. 

The State also argues that there should be a judicial determination that, if testing is 

allowed, there will be a reasonable probability that a more favorable verdict exists. 

New York State District Attorney, King's County, 625 N.Y.S. 2d 874 (N.Y. Sup. 

Ct. 1995). it is Mr. IVIoragais contention that a more favorable verdict would have existed 

had the DNA been tested. Mr. Moraga contends that if he had received effective 

assistance of trial counsel, trial counsel would have requested DNA testing prior to trial, 

and said testing would have exonerated him. Without the ability to conclusively show that 

the was net source of DNA, Mr. Moraga argues that he was left with no choice but to 

proceed to trial unprepared. 

The State claims that there was overwhelming evidence that Mr. IVIoraga was guilty 

of sexual assault because Mr. Moraga was found in possession of the key to the victim's 

apartment, he had given his girlfriend a watch allegedly taken from the victim's apartment, 

and his fingerprints were found on a can of hair spray in the victim's apartment. State's 

Opposition, pp. 7,9. Assuming these facts are true, they show nothing more than that Mr. 

IVIoraga was in possession of a these items. Even the State admits that Mr. Moraga and 

1 

2 

3 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2.4 

25 

26 

27 

28 
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1 and the victim knew each other prior to the incident. Perhaps the victim gave these items 

2 to Mr. Moraga. Whatever Mr. Moraga did or did not possess does not demonstrate that he 

3 raped the victim. Again, it is important to note that Mr. Moraga felt compelled to testify that 

he and the victim had consensual sex because, without the DNA evidence to exonerate 
5 

him, he did not have any other defense to offer at trial. 
6 

7 
	Attached hereto is a copy of the evidence that is in the possession of the Las Vegas 

Metropolitan Police Department. He is seeking to have the blood, semen, and saliva 

9 tested. 

10 	
CONCLUSION  

11 	
The State fails to respond to the merits of Mr. Moraga's argument. Specifically, that 12 

13 the evidence in the custody of the Las Vegas Metropolitan Police Department is a public 

;4 record which must be made available for inspection to Mr. Moraga. 

15 

16 

17 

18 

19 

20 

/1 

22 

23 

Dated this 4' day of January, 2004. 

Cristina Hinds, Esq. 
Attorney for Defendant 
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1 ORDR 

DAVID ROGER 
2 	Clark County District Attorney 

Nevada Bar #002781 
3 ERIC JORGENSON 

Chief Deputy District Attorney 
4 Nevada Bar #001802 

200 South Third Street 
5 	Las Vegas, NV 89155-2211 

(702) 455-4711 
6 	Attorney for Plaintiff 

F LED' ,vzo  

1"141: 1[ 125 	Zb 	vi.r:74! 

CL, L. cr.E. 
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10 THE STATE OF NEVADA, 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

Case No. 	C92174 
Dept No. 	VIII 

Defendant, 

ORDER DENYING DEFENDANTS MOTION FOR RELEASE OF DNA EVIDENCE 
UNDER NEVADA OPEN RECORDS ACT 

DATE OF I-TEARING: 1/5/04 
TIME OF HEARING: 9:00 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 

5th day of January, 2004, the Defendant not being present, represented by CHRISTINA 

HINDS, Esq. the Plaintiff being represented by DAVID ROGER, District Attorney, through 

ERIC JORGENSON, Chief Deputy District Attorney, and the Court having heard the 

arguments of counsel and good cause appearing therefor, 

111 	
S8 

P P DOCKOR DR \FORDR \907 \97722001.cloc 

Plaintiff, 

-VS- 

ROY D. MARAGA, 
#938554 
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• 
1 	IT IS HEREBY ORDERED that the Defendant's Motion for Release of DNA 

2 	Evidence Under Nevada Open Records Act, shall be, and it is denied. 

3 	DATED this 	_ day of January, 2004. 
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DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 

P,',WPIDOCSYDRDWECIRDR\90.7 907220.01 doe. 
2 

ENSON 
eputy District Attorney 

Nevida Bar #001802 
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I ORIGINAL • 
1 I MOT 

CRISTINA HINDS, ESQ. 
2 Nevada Bar No. 7014 

525 S. 61  St, 
3 Tas Vegas, Nevada 89101 

(702) 940-1234 
4 Attorney for Defendant 

P L ED 
LJ j 	ril ,04  

- 

5 IN THE EIGHTH DISTRICT COURT:  OF THE STATE OF NEVADA FOR THE COUNTY 'OP'CLARIC 6 

7 THE STATE OF NEVADA, 
CASE NO.: C092174 8 

	
Plaintiff 
	

DEPT. NO. VIII 
9 

EX PARTE MOTION FOR EXCESS FEES 

COMES NOW, Defendant, Roy l'vloraga, by and through his attorney, CRISTINA HINDS, 
ESQ., and hereby moves this Honorable Court, pursuant to NRS 7.125 (4), to allow extraordinary 
fees incurred in the preparation and argument of his post-conviction petition for writ of habeas 
corpus. 

This motion is based upon the attached points and authorities, the Declaration of Cristina 
Hinds, Esq., the itemized bill, and the record in this action. 

DATED this 	of February, 2004. 

(. 6-111112 -11111S  
CzNISTINA HINDS, ESQ. 
Nevada Bar No. 7014 
525 S. Sixth St. 
Las Vegas, NV 89101 
(702) 940-1234 
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10 ROY D. MORAGA 

11 	 Defendant. 
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• 
1 	 POTNT$ AND AUTHORITIES  

2 	Counsel for Mr. Moraga seeks to have this court grant extraordinary fees in this matter in the 

3 sum of $2.088.68 arising out of representation of the Mr. Moraga from researching his post-conviction 

4 claims and drafting his motion. A copy of counsel's bill is attached hereto. Exhibit 1. 

5 
NRS 7.125 provides in relevant part: 

3. An attorney appointed hy a district court to represent an indigent petitioner for a writ 
of habeas corpus or other post-conviction relief, if the petitioner is imprisoned pursuant 
to a judgment of conviction of a gross misdemeanor or felony, is entitled to be paid a fee 
not to exceed $750. 
4. If the appointing court because of: 
(a) The complexity of a ease or the number of its factual or legal issues; 
(b) The severity of the offense; 
(c) The time necessary to provide an adequate defense; or 
(d) Other special circumstances, 
deems it appropriate to grant a fee, in excess of the applicable maximum, the payment 
must be made, but only if the court in which the representation was rendered certifies that 
the amount of the excess payment is both reasonable and necessary and the payment is 
approved by the presiding judge of the Judicial district in which the attorney was 
appointed, or if there is no such presiding, judge or if he presided over the court in which 
the representation was rendered, then by the district judge who holds seniority in years 
of service in office. 

In addition to the statutory authority which allows for excess lees, the Nevada Supreme Court 

has held that it is proper to make payment for reasonable and necessary expenses in excess of 

statutory limits for court-appointed attorneys; in fact, the Nevada Supreme Court has viewed the 

approval of reasonable attorney's fees as a matter of abuse of discretion by District Court when 

explicit reasoning is not cited for the denial of reasonable attorneys fee by Court appointed counsel. 

Diaesti v.Third Judicial fist. Court,  109 Nev. 532. 853 P.2d 118 (1993). 

In Digesti  an attorney was hired to represent an indignant client. Id, The District Court 

arbitrarily awarded the counsel $5,000 in fees without first making a determination whether his fees 

submitted to the Court in the amount of $11,418 was unreasonable, As a result the District Court 

explicitly provided reasoning in their determination of the reasonableness of fees. Furthermore, the 
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Nevada Supreme Court rarely rules only in extraordinary circumstances regarding the District 

2 Court's certification of excess fees. Wood v. State.  113 Nev. 1455, 951 P. 2d. 601 (1997). 

3 	In this case, Mr. Moraga had an extensive filings which were necessary to review. Further, 

4 there was a good faith argument for raising the requested claims for relief. Given these 

5 circumstances, the toL.ul billing for this ease of $2,088,68 is accurate, fair, and reasonable. As such, 

6 there are no grounds to deny this ex parte order for reasonable excess fees. 
7 	 CONCLUSION  

It is hereby requested that this Honorable Court to allow and approve reasonable excess fees 

associated with the leading to and preparation of the post-conviction matter. 

Respectfully submitted, 

I4  
1-1t1 $ 	1  M.55  

C STINA HINDS, ESQ. 
Nevada Bar No. 7014 
525 S. Sixth St. 
Las Vegas, NV 89101 
(702) 940-1234 
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DECLARATION OF CRISTINA HINDS 
2 1. 	That I was appointed to represent thc Defendant in this case. 
3 2, 	That I am requesting $2,088.68 for fees and costs incurred in this matter. 
4 3, 	That this truly and accurately reflects the fees and costs incurred in this matter. 
5 4, 	That I swear under penalty of perjury that the foregoing is true. 
6 Executed this jj day of February, 2004. 
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Cristina Hinds Esq. 
525 S. 6th Street 

Las Vegas, NV 89101 

?1r702940 1234 
	

Fax702-940-1235 
Roy Moraga 
	

February 4, 2004 
200 S. Third Street 
Las Vegas, NV 
89101 

p.2 

DESCRIPTION 

Court appearance to confirm as counsel 

Draft introductory letter to client. 

Telephone call to David Schreek regarding file. 

Draft Order of Appointment 

Telephone call. 

Telephone call to Probation office regarding case Ile. 

Review client letter. 

Draft Response. 

Attend hearing for status check on petition. 

Telephone call regarding transcript request. 

Review Blackstone to determine if transcripts have. been. tiled, 

Draft Stipulation and Order; Make copies (No Charge). 

Attention: 

RE: 

DATE 

Nov-18-02 

Nov-20-02 

Dec-19-02 

Feb-05-03 

Apr-23-03 

May-01-02 

Jun-03-03 

HOURS AMOUNT LAWYER 

	

0.16 	1200, 	 CH 

	

0,25 
	

18,75 
	

CH 

	

0.10 
	

7.50 
	

CH 

File #: 
	

222-1 
Iv 
	

597 

0.16 

0,08 

0,16 

12.00 

6.00 

12.00 

CH 

CH 

CH 

	

0.16 
	

1200. 	 Cu 

	

0.25 
	

18.75 
	

C1-1 

	

0,25 	18.75 
	

CH 

	

0.08 
	

6.00 
	

CH 

	

0.32 	24.00 
	

C11 

0.16 	12.00 	CH 
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February 4, 2004 

Jun-30-01 	Telephone conference with client. 	 0,16 
	

12.00 
	

Cu Jul-07-03 
	

Order file from court; Telephone call to prison 	0.25 
	

18,75 
	

C24 
to set tip visit, will need to call back tomorrow. 

Jul-10-03 
	

Draft letter to client; Make copies (No 
	

0.16 
	

12.00 
	

CH 
Charge). 

Telephone conference with the prison to set 
	

0.16 
	

12.00 appointment for visit 7/17/03. 
Jul- I 1-03 	Proof read letters to client. 	

0.16 	12.00 
Jul-16-03 

Jul-17-03 

Jul-29-03 

Jul-31-03 

Review all trial tran rims and begin drafting 
	

3,50 	262,50 motion. 

Meeting with client at High Desert State 	 1.25 
	

93.75 Prison. 

Research DNA testing in post conviction 
	

0.32 
	

24.00 relief. 

Telephone cenference with client. 	 0.16 	1200, 
Telephone conference regarding DNA testing. 	0,25 	1 R.75 
Review materials sent by client. 	 035 	56.25 
Research how to bring Request for DNA 	3.25 	243.75 testing. 

CH 

CH 

CH 

CFI 

CH 

CH 

CH 

Begin drafting motion, 	
2,25 	16.75 
	

CH Aug-01-03 
	

Research. 	
0.32 	24.00 
	

C1-1 Oct-01-03 
	

Telephone conference with client regarding 	0.16 	16.00 
	

CH 
!notion, 

Oct-03-03 
	

Meeting with client at High Desert State 	0.75 
	

75.00 
	

CH 
Prison, 

Finish drafting motion. 	
2.50 	250.00 
	

CII Oct-14-03 
	

Review client letters and draft response. 	 0.40 	40 00 
	

CH Oct-20-03 
	

Review client letter. 	
0.25 	25.00 
	

CH 
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February 4, 2004 

Nov-06-03 
	

Review client letter and suppoi ling 
	

0.50 	50.00 
	

cir doeurnentotion. 

Review client letter. 

Complete Motion. 

Review State's Opposition. 

Review client iettcr. 

Research State's Opposition, 

Prepare for bearing 

Attend court hearing. 

Draft Reply to State's Opposition. 

Draft letter to client. 

Review Order denying motion. 

Totals 

	

0.16 
	

16.00 

	

0.58 	58.00 

	

0.40 	40,00 

	

0.32 
	

32.00 

	

0:75 	75,00 

	

0.32 	32.00 

	

0,50 	50.00 

	

1.00 	100.00 

	

0.25 	25.00 

	

0.25 	25.00 

	

24.16 	$2,039.25 

Dec-0I -03 

Dec-15-03 

Dec-29-03 

Irin-04-04 

Jan-05-04 

Jan-12-04 

CH 

CH 

CH 

CH 

CH 

Cu 

CM 

CR 

CH 

CH 

DISBIJR,SEMENTS 

Jul- I 7-03 
Oct-03-03 
Dec-18-03 
Dec-19-03 
Dec-31-03 

Postage 
Mileage Expense - 51 miles ,38 
Mileage Expense - 51 miles Ca) .38 Postage Expense 
Photocopies - 36 ® .10 
Photocopies - 14 @ .I0 

4.84 
19.38 
19.38 
0,83 
3.60 
1.40 

Totals 

Total Fee eir Disbursements 

Balance Now Due 

$49.43 

 

 

 

$2,088.68 

 

$2,088.68 
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CRISTINA HINDS, ESQ. 
Nevada Bar No. 7014 
525 S. 6 th  St. 
Las Vegas, Nevada 89101 
(702) 940-1234 
Attorney for Defendant 

1 

3 

4 

5 

6 

7 

8 

9 

10 

I' 

12 

13 

14 

15 

16 

17 

18 

19 

20 

IN THE EIGHTH DISTRICT COURT 
OF TIIE STATE OF NEVADA FOR THE COUNTY OF CLARK 

THE STATE OF NEVADA, 	 ) 
) 	CASE NO.: C092174 Plaintiff 

	
) 	DEPT. NO.: VIII 
) vs 

	
) 
) ROY D. MORACIA 

	
) 
) 

Defendant. 	 ) 

) 
) 

ORDER FOR PAYMENT OF  EXCESS  FEES 
Based upon the Ex Pane Motion for Excess Fees, attached declaration of counsel 

and itemized bill, it is hereby ordered that CRISTINA HINDS, ESQ. shall be paid the sum of 
$2,088,68 for fees and costs arising out of her representation of Defendant Roy Wimp in post-
conviction relief proceedings. 

DATED this _/(of 	 , 2004. 

RICT C UR DGE 
21 

22 

13 

24 

25 

Page 1 of 1 
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7 STATE OF NEVADA, 	 ) 
) Case No: C92174 

8 	 PI aira il-T(s), 	 ) Dept No; VIII 
) 

9 	vs. 	 ) 
) 

to ROY D. MORA.GA , 	 ) 
) 

11 	 Defendant(s), 	 ) 
	 ) 

12 

13 

CASE APPEAL STATEMENT 

15 
	 1. Appellant(s): ROY D. MORAGA 

16 
	

2, Judge: LEE A. GATES 

17 
	

3, All Parties, District Court: 

I S Plaintiff, THE STATE OF NEVADA 

19 Defendant(s), ROY D, MORAGA 

24 	4. All Parties, Appeal: 

21 Appellant(s), ROY a MORAOA 

22 Respondent, THE STATE OE NEVADA 

23 	 5. Appellate Counsel: 

Respondent 
David Roger, District Attorney 
200 S. 3 1.d  St. 
Las Vegas NV 89101 
(702) 4554711 

28 

3 

4 

5 

24 	Appellant/Proper Peron 
ROY D. MORAGA ft3 1584 

25 	PO nox 1989 

26 
	ELY NV 89301 
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6. District Court Attorney, Appointed 

7. On Appeal, N/A 

8. Forma Patipetis, Granted 

9. Date Commenced in District Court: 12/28/1989 

Dated This 18 day of Feb 
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s  

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* 	* 	* * * * * 

Mu II 3 51 Pil 'Oil 

THE STATE OF NEVADA, 

PLAINTIFF, 
ORIGIN 

VS. 	 ) 

	

CASE NO.: C092174 
) 

le 

REPORTER'S TRANSCRIPT 

OF 

DEFT'S MOTION FOR RELEASE OF DNA 
EvIDNCE UNDER NEVDA PEE RECORDS ACT 

BEFORE THE HONORABLE JUDGE LEE A. GATES 
DISTRICT COURT JUDGE 

DEPARTMENT VIII 

DATED MONDAY, JANUARY 3, 2004 

0 22 FOR THE PLAINTIFF; LYNN ROSTNSON, ESQ. 
0 

23 FOR THE DEFENDANT: CRTSTINA HINDS, ESQ. 

21 

25 REPORTED 	SONIA L. RILEY, OCR NC. 727 

SONIA L. RILEY, OCR NO. 721 	(702) 455-3610 

12 

13 

14 

15 

17 

18 
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1 APPEARANCES: 

2 
	

FOR THE PLAINTIFF: 

3 
	

LYNN ROBINSON, ESQ. 
DISTRICT ATTORNEY'S OFFICE 

4 
	

200 South Third Street 
Las Vegas, Nevada 89101 

5 
	

(702) 455-4711 

6 
FOR THE DEFENDANT: 

7 
CRISTINA HINDS, ESQ. 

8 
	

525 S. Sixth Street 
Las Vegas, Nevada 89101 

9 
	

(702) 940-1234 

1 0 

11 

12 

13 

14 

15 

16 

18 

20 

21 

22 

23 

24 

25 

SONTA L. RILEY, CCR NO. 727 	(702) 455-3610 
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LAS VEGAS, NEVADA; MONDAY, JANUARY 5, 2004 

PROCEEDINGS  

* 	-k * 	* 	* * * 

THE COURT: State vs. Roy Meraga. 

MS. HINDS: Cristina Hinds on behalf of 

Mr. Moraga. 

I just did a reply this week. 	I don't 

know if the State would like to pass it for two days 

in order to read the reply. 

10 	 THE COURT: Do we have to keep passing 

11 this thing here? 

12 	 MS. ROBINSON: Your Honor, I'm ready L:o 

13 proceed. 

14 
	

THE COURT: Let's hear it. 

15 
	

MS. HINDS: My argument is simple. What 

15 we're asking for is a release of the DNA that's in 

17 the custody of Las Vegas Metropolitan Police 

18 Department. 

19 	 May I approach, your Honor? 

20 	 This is the DNA evidence in the State's 

21 possession. 	What I'm asking to under the Nevada 

22 Open Records Act is to allow Mr. Moraga to have the 

23 DNA to be released to an expert to test the DNA to 

24 see if it matches his DNA. What happened during the 

25 trial is for some reason they didn't test the DNA, 

SONIA L. RILEY, CCR NO. 727 	(702) 435-3610 
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they just tested the secretors, and of course it 

showed he could not be excluded as a possible source 

of the semen, the blood and saliva. 	So, what we 

would like is to have that tested under the Nevada 

Open Records Act to see if his DNA matches her DNA 

that's in the custody of the Las Vegas Metropolitan 

Police Department, 

THE COURT: Councl? 

MS. ROBINSON: The main argument is it 

10 doesn't make sense to do it under this case. 	He 

11 admitted that he had consensual sex with her. 

12 	 THE COURT: Identity isn't an issue, is 

13 it, Counsel? 

14 	 MS. RINDS: That's correct. 	Of course 

15 it's my client's contention that had counsel net 

16 been ineffective and had ccunsel been prepared and 

17 requested the DNA at the earlier time, it would have 

18 exonerated him as a possible suspect, beca' ,.ise he was 

19 unprepared for trial. 

20 	 THE COURT: Wait a minute. He admits that 

21 he had sex with her and IL was consensual and she 

22 agreed to have sex with him? 

23 	 MS. HINDS: It's his contention. 

24 	 THE COURT: That was the testimony at 

25 trial, right? 

SONIA L. RILEY, CCR NC. 727 	(702) 455-3610 

1052 



MS, HINDS: That was the testimony at 

trial. 

THE COURT: He wants the DNA test to show 

that -- I don't knew what ho wants. 

MS. HINDS: That's correct. 	It's his 

contention that had the DNA been tested originally, 

it would have exc1uded him as a suspect. 

THE COURT: So, he would have been -- 

MS. HINDS: He would have been prepared 

10 for trial. 

11 
	

THE COURT: He would have been on the 

12 stand to lie about actually having sex? 

13 
	

MS. HINDS: That's correct. Under the 

14 Nevada Open Records Act, that doesn't appear to he 

15 relevant in any event. 	I hats to say that appears 

16 to be stupid, but I think it's frivolous. 	I don't 

17 think the Court is required to grant this motion. 

18 The guy already he admitted he had sex with her, the 

19 only issue is whether or not it was consensual. A 

20 DNA test is not going to prove or have any effect on 

21 the evidence in this case. 	It's a waste of time, 

22 and it's frivolous. 

23 	 The Court denies the motion. 

24 
	

MS. HINDS: Thank you, your Honor. 

THE COURT: Of course, T know it was your 

SONIA L. RILEY, CCR NO. 727 	(702) 455-3610 
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client who came up with this. 

MS, RINDS: Thank you, your Honor. 

(WHEREUPON, THE PROCEEDINGS WERE 

CONCLUDED.) 

-k * 	* * * * -k 

10 

1 1 

12 

13 

14 

16 

17 

19 

19 

20 

21 

22 

23 

24 

25 

SONIA L. RILEY, OCR NO. 727 	(702) 455-3610 
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20 

2 

22 

REPORTER'S CERTIFICATE 

STATE OF NEVADA) 
:SS 

COUNTY OF CLARK) 

I, SONIA L. RILEY, CERTIFIED COURT 

REPORTER, 

DO HEREBY CERTIFY THAT I TOOK DOWN IN STENOTYPE ALL 

OF THE PROCEEDINGS HAD IN THE BEFORE-ENTITLED MATTER 

1C AT THE TIME AND PLACE INDICATED, AND THAT THEREAFTER 

11 SAID STENOTYPE NOTES WERE TRANSCRIBED INTO 

12 TYPEWRITING AT AND UNDER MY DIRECTION AND 

13 SUPERVISION AND THE FOREGOING TRANSCRIPT CONSTITUTES 

14 A FULL, TRUE AND ACCURATE RECORD TO THE BEST OF MY 

15 ABILITY OF TUE PROCEEDINGS HAD. 

16 	 IN WITNESS WHEREOF, I HAVE HEREUNTO 

17 SUBSCRIBED MY NAME IN MY OFFICE IN THE COUNTY OF 

18 CLARK, STATE OF NEVADA. 

19 

23 
	

SONIA L. RILEY ? ".  CCR 721 

24 

SONIA L. RILEY, CCR NO. 727 	(702) 455-3610 
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1 	 DISTRICT COURT 	 gi 3 51 PH loti 

	

2 
	

CLARK COUNTY, NEVADA 

	

3 
	 * * * * * * * * * * 	.,")LERK 

4 

	

5 	THE STATE or NEVADA, 
	

) 

	

6 	 PLAINTIFF, ) 

	

) 
	

ORIGINAL 
) 

	

7 	VS. 	 ) CASE NO.: C092174 
) 

	

8 	ROY DANIELS MORAGA, 	 ) 
) 

	

9 	 DEFENDANT. ) 
) 

10 

	

11 
	

REPORTER'S TRANSCRIPT 

	

12 
	

OF 

	

13 
	

DEFT'S PRO PER MOTION TO VACATE 
AND/OR AMEND JUDGMENT 

	

15 
	

BEFORE THE HONORABLE JUDGE LEE A. GATES 
DISTRICT COURT JUDGE 

	

16 
	

DEPARTMENT VIII 

17 
DATED WEDNESDAY, NOVEMBER 13, 2002 

18 

19 

20 

	

21 	FOR THE PLAINTIFF: DONNA ROSENBERG, ESQ. 

	

44 	FOR THE DEFENDANT: PRO PER 

REPORTED BY: 	SONIA L. RILEY, CCR NO. 727 

30NIA L. RILEY, CC R NO. 727 	(702) 455-3610 
1 

s8 
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1 	APPEARANCES: 

2 
	

FOR THE PLAINTIFF: 

3 
	

DONNA ROSENBERG. ESQ. 
DISTRICT ATTORNEY'S OFFICE 

4 
	

200 S. THIRD STREET 
LAS VEGAS, NEVADA B9101 

5 
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7 

8 

9 
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11 

12 

13 

14 
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16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

* * * 
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1 	LAS VEGAS, NEVADA; WEDNESDAY, NOVEMBER 13, 2002 

	

2 	 EROCEEDINGs 

3 

THE COURT: State of Nevada vs. Roy  

	

5 	Moraga. This is defendant's pro per motion to vacate 

	

6 	and/or amend judgment. 

	

7 	 The defendant is in Nevada Department of 

	

8 	Corrections. The defendant got life without parole. 

	

9 	Defendant was sentenced to life without parole, 

	

10 	habitual criminal. Defendant resentenced, pursuant to 

	

11 	Supreme Court request to Count I, ten years; count II, 

	

12 	ten years; count III, life without parole; Count IV, 

	

13 	life without parole, all consecutive. 

	

14 	 I'm going to appoint -- what's her name -- 

	

15 
	

on this case -- cristina Hinds; 50, let's continue it 

	

16 
	

over until Monday and notify her to be here. 

	

17 
	

THE CLERK: November 18th at 9:00 o'clock, 

	

18 
	

confirmation of counsel. 

	

19 
	 * 	* * * * c * * 

	

20 
	

(WHEREUPON, THE PROCEEDINGS WERE 

	

21 
	

CONCLUDED) 

	

22 
	 * * 	* 	* 	* 

23 

24 

25 

SONIA L. RILEY, CCR NO . 727 	7021 455 - 3610 

1058 



	

1 	 REPORTER'S CERTIFICATE 

	

2 	STATE OF NEVADA) 
:SS 

	

3 	COUNTY OF CLARK) 

4 

5 

	

6 	 I, SONIA L. RILEY, CERTIFIED COURT 

7 REPORTER, DO HEREBY CERTIFY THAT T TOOK DOWN IN 

	

8 	STENOTYPE ALL OF THE PROCEEDINGS HAD IN THE 

	

9 	BEFORE-ENTITLED MATTER AT THE TIME AND PLACE 

	

10 	INDICATED, AND THAT THEREAFTER SAID STENOTYPE NOTES 

11 WERE TRANSCRIBED INTO TYPEWRITING AT AND UNDER MY 

	

12 	DIRECTION AND SUPERVISION AND THE FOREGOING TRANSCRIPT 

13 CONSTITUTES A FULL, TRUE AND ACCURATE RECORD TO THE 

	

14 	BEST OF MY ABILITY OF THE PROCEEDINGS HAD. 

	

15 	 IN WITNESS WHEREOF, I HAVE HEREUNTO 

16 SUBSCRIBED MY NAME IN MY OFFICE IN THE COUNTY OF 

17 CLARK, STATE OF NEVADA. 

18 

19 

20 

21 

22 

23 

24 

25 

GONIA. L. RILEY, CCR NC. 72V 	(702) 4.5b-36.10 
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CASE NO. C092174 

4T1 	12 28 P60 
,e Kr.; 

64' 	 1'4 
CLERK 

2 

3 

DEPT. NO. !G1NAL 

1 

FILED 

	

4 
	

DISTRICT COURT 

	

5 
	

CLARK COUNTY, NEVADA 

-000- 

7 

	

8 THE STATE OF NEVADA, 	) 
) 

	

9 	 Plaintiff, 	 ) REPORTER'S TRANSCRIPT 
) 

	

10 	vs. 	 ) 	 OF 
) 

11 ROY D. MORAGA, 	 ) PROCEEDINGS RE DEFENDANT'S 
) PRO PER MOTION TO MODIFY OR 

	

12 	 Defendant. 	 ) CORRECT ILLEGAL SENTENCE 
	 ) 

13 

14 

	

15 
	

BEFORE THE HON. DON P. CHAIREZ, DISTRICT JUDGE  

	

16 
	

MONDAY, MAY 11, 1998 

	

17 
	

9:00 A.M. 

18 

19 APPEARANCES: 

20 
For the State: 
	

ROBERT J. DASKAS, ESQ. 

	

21 
	

Deputy District Attorney 

22 
For the Defendant: 	(NO APPEARANCE) 

23 

24 

25 Reported by: 	MARILYN WAGGONER, CCR No. 553 
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2 

1 	LAS VEGAS, CLARK COUNTY, NV., MONDAY, MAY 11, 1998 

2 	 9:00 A,M. 

3 	 -o0o- 

4 	 PROCEEDINGS 

5 

6 	 THE COURT: 	Page 3. 	Case No. C092174, State of 

7 Nevada versus Roy Moraga, 

8 	 The record will show the absence of the 

9 defendant, the absence of his attorney, Mr. Michael 

10 Cherry, and the presence of Robert Daskas on behalf of 

11 the State of Nevada. 

12 	 This is a pro per motion by the defendant to 

13 modify or correct an illegal sentence, 

14 	 Has the State filed an opposition? 

15 	 MR. DASKAS: 	We have, Judge. 	It was filed 

16 May 8th, 	I can provide the Court with a copy if it 

17 doesn't have one. 

18 	 THE COURT: 	Let me see that, please. 

19 	 All right. 	The motion to correct the illegal 

20 sentence will be denied. 	It lacks legal foundation. 	The 

21 examination Of the record shows that he did have four 

22 prior felony convictions and was eligible for habitual 

23 criminal status pursuant to NRS 207.012. 	Therefore, the 

24 sentence that Judge Foley (phonetic) gave to the 

25 defendant was within the realm of the statute. 



3 

• 

• 

1 	 Previously, the defendant has exhausted this 

2 argument in the form of appeals and a petition for 

3 post-conviction relief, which were all denied. 	The 

4 defendant is just rehashing arguments that have already 

5 been made and decided. 

6 	 So will the State prepare an order in accordance 

7 with that? 

8 	 MR, DASKAS: 	Yes, we will. 

9 	 -o0o- 

10 

11 

12 

13 

14 

• 

15 

1€ 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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• 

4 

REPORTER'S CERTIFICATE  

3 STATE OF NEVADA 
) ss 

4 COUNTY OF CLARK 

5 

6 

7 

8 	 I. MARILYN WAGGONER, Certified Shorthand 

9 Reporter, do hereby certify that I took down in Stenotype 

10 all of the proceedings had in the before-entitled matter 

11 at the time and place indicated and that thereafter said 

12 shorthand notes were transcribed into typewriting at and 

13 under my direction and supervision and that the foregoing 

14 transcript constitutes a full, true and accurate record 

15 of the proceedings had. 

16 	 IN WITNESS WHEREOF, I have hereunto set my hand 

17 and affixed my official seal in my office 	n the County 

18 of Clark, State of Nevada, this 9th day of May, 2004. 

19 

20 

21 

MARILWWAGGONAli 
NV CCR-  No. 5531 
CA CSR No. 3586. 

22 

23 

24 • 	25 
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11 

12 . 

12 

14 

15 

POINTS AND AUTHORITIES  

On October 31, 2002, Defendant's MOTION TO VACATE AND/OR AMEND 

JUDGMENT was filed. 

At a status check hearing on February 5, 2003, the Court set the 

following briefing schedule: 

4-9-03 Opening brief due; 

6-18-03 Answering brief due; 

7-9-03 Reply brief due. 

The Court set 7-22-03 for ARGUMENT: POST-CONVICTION RELIEF, Sea 

EXHIBIT "A", the CRIMINAL COURT MINUTES from the 2-5-03 hearing. 

For the reasons set forth below, Defendant asserts his right to 

be personally present at the July 23, 2003 hearing on his motion, and 

hereby moves the Court for an Order to transport and produce 

Defendant for the hearing. 

ARGUMENT  

I. THE ABSENCE OF DEFENDANT AT THE HEARING WOULD VIOLATE HIS RIGHTS 

MIER THE CONFRONTATION AND DUE PROCESS CLAUSES OF THE U.S. 

CONSTITUTION ( 5TH , 6TH gg 14TH AMENDMENTS) 

The Nevada Supreme Court has long recognized the right of an 

accused to be present during the presentation of evidence in his 

case, and that his absence violates his rights under the Confron-

tation and Due Process Clauses of the U.S. Constitution. In Kirksey 

v. State, 923 P.2d 1102 (Nev.1996), they wrote: 

16 

17 

18 

19 

20 

- 21 

22 

23 

24 

25 

26 

27 

28 	/1/ 

"The right to be present is rooted in the Con-

frontation Clause and the Due Process Clause of 

the Federal Constitution. The confrontation 

aspect arises when the proceeding involves the 

presentation of evidence. United States v. 

Gagnon, (Citations omitted). The due process 

aspect has been recognized only to the extent 

that a fair and just hearing would be thwarted 
by the defendant's absence. Id." 

2 
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Respectfully submitted, 

3 

4 

MOTN 
ROY DANIELS MORAGA #31584 
Southern Desert Correctional Center 
Post Office Box 208 
Indian Springs, Nevada 89070 

Defendant pro se  

FILEC 

Oct 3) it] 13 uN'02 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * fr 

THE STATE OF NEVADA, 

Plaintiff, 

vs. 

ROY DANIELS MORAGA, 

Defendant. 

MOTION TO VACATE AND/OR AMEND JUDGMENT  

COMES NOW the Defendant, ROY DANIELS MORAGA, pro se, and 

pursuant to Warden v. Peters, 429 P.2d 549 (Nev.1967): FRCP Rule 

60(b)(4): NRCP 60(b)(3); and the Due Process and Double Jeopardy 

Clauses of the U.S. Constitution (5th and 14th Amendments), hereby 

moves this Honorable Court to vacate and/Or amend the Amended 

Judgment of Conviction in the above-entitled case. 

This motion is made and based upon the papers and pleadings on 

file in this case and the attached Points and Authorities. 

day of October, 2002. 

E )41;10, 
„
8 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

is 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

) 	Case No. C92174 
) 
) 
	

Dept. No. VIII 
) 
) 
	

Docket 
	

M 

Date of Hearing: 

Time of Hearing: 

DATED this 



THE STATE OF NEVADA, 

Plaintiff, 

vs. 

ROY DANIELS MORAGA, 

Defendant. 

Case No. C92174 

Dept. No. VIII 

Docket 

ORDER TO TRANSPORT 

8 

9 

10 

11 

12 

13 

ORDR 
ROY DANIELS MORAGA #31584 

2 Southern Desert Correctional Center 
Post Office Box 208 

3 Indian Springs, Nevada 89070 

4 Defendant p, q_at 

5 
	 DISTRICT COURT 

6 
	 CLARK COUNTY, NEVADA 

* * * 

To: ROBERT BILDRETH, Warden 

14 
	Southern Desert Correctional Center 

U.S. Highway 95 EL Cold Creek Road 

15 
	Post Office Box 208 

Indian Springs, Nevada 89070 

16 

17 
	IT APPEARING to the satisfaction of the Court that application 

18 has been duly made by the Defendant, ROY DANIELS MORAGA, NDOC No. 

19 31584, in proper person, showing the necessity that said Defendant, 

20 presently incarcerated at the Southern Desert Correctional Center, 

21 Indian Springs, Nevada, be brought.before the court for hearing on 

22 his MOTION TO VACATE AND/OR AMEND JUDGMENT in the above-entitled 

23 action. Now therefore; 

24 /// 

25 /// 

26 /// 

27 

28 /// 	E>d)i'bi 
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Supreme Court No. 4.2828 

District Court Case No/ C09311E4,A-1,K 

IN THE SUPREME COURT OF THE STATE OF NEVADA FILED 

ROY D. MORAGA, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

CLERK'S CERTIFICATE 

STATE OF NEVADA, as 

I, Janette M. Bloom, the duly appointed and qualified Clerk of the Supreme Court of the State of 
Nevada, do hereby certify that the following is a full, true and correct copy of the Judgment in this 
matter. 

JUDGMENT 

The court being fully advised in the premises and the law, it is now ordered, adjudged and decreed, 
as follows: "ORDER the judgment of the district court AFFIRMED."' 

Judgment, as quoted above, entered this 15th day of September, 2004. 

IN WITNESS WHEREOF, I have subscribed my name and affixed 

the seal of the Supreme Court at my Office in Carson City, 

Nevada, this 12th day of October, 2004. 

Janette M. Bloom, Supreme Court Clerk 

By: eRN:416CLIAL4...r,_:  
Chief 1..mputy Clerk 

JUDGMENT E10ERBD 

OCT 2 1 2004 
1.1 	

CS.02 
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• 
IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY a MORAGA„ 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent.  

ORDER OF AFFIRMANCE 

No, 42828 

FILED 
SEP 152O0 
JANETTE M. BLOOM 

CL.EnK ..SUPREME COUT-IT 

EY •■ 
iIE D17.HASTY CLEF ,.1( 

This is a proper person appeal from an order of the district 

court denying appellant Roy D. Moraga's motion for release of DNA 

evidence under the Nevada Open Records Act. Eighth Judicial District 

Court, Clark County; Lee A. Gates, Judge. 

On July 7, 1990, the district court convicted Moraga, pursuant 

to a jury verdict, of two counts of burglary and two counts of sexual 

assault. The district court sentenced Moraga to serve a term of life 

without the possibility of parole in the Nevada State Prison. This court 

affirmed the conviction but issued an order of remand to resentenee 

Moraga. 1  The remittitur issued on September 17, 1991. An amended 

judgment of conviction was entered on November 13, 1991, whereby 

Moraga was sentenced to two consecutive ten-year terms in the Nevada 

State Prison for the burglary offenses and a consecutive life term with the 

possibility of parole after five years for one of the sexual assault counts. 

1Moraga v. State,  Docket No. 21488 (Order of Remand, August 27, 

1991). We remanded Moraga's appeal because he was convicted of four 

separate offenses, yet received only one sentence_ 

SUPREME COURT 

(0) 1947A 	 cY4 — 11A,17.— 

Z 
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• 
The district court also adjudicated Moraga as a habitual criminal, 

sentencing him to a consecutive term of life without the possibility of 

parole for the second sexual assault count. This court dismissed Moraga's 

appeal from the amended judgment of conviction. 2  The remittitur issued 

on October 24, 1995. 

On February 20, 1996, Moraga filed a post-conviction petition 

for a writ of habeas corpus. He asserted, among other claims, that his 

counsel was ineffective for failing to have the blood and semen samples 

tested to exclude him as a possible source of the semen collected from the 

victim. On September 6, 1996, the district court denied Moraga's petition. 

Moraga's subsequent appeal was docketed in this court in Docket No, 

29321. On April 30, 1998, Moraga filed a motion to correct an illegal 

sentence. The district court denied the motion. Moraga's appeal was 

docketed in this court as Docket No. 32542. This court dismissed both 

appeals . 3  

On December 16, 2003, Moraga filed a motion for release of 

DNA evidence under the Nevada Open Records Act 4  in the district court. 5  

2Moraga v. State,  Docket No. 22901 (Order Dismissing Appeal, 
October 4, 1995). 

3Moraga v. State,  Docket Nos_, 29321, 32542 (Order Dismissing 
Appeals, April 20, 1999). 

4NRS 239.010. 

5Moraga labeled his petition a motion for release of DNA evidence 
under the Nevada Open Records Act. However, because he challenged his 
conviction and sentence, we construe Moraga's motion as a post-conviction 

continued on next page. . . 
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• 
The State opposed the motion. On January 5, 2004, the district court 

conducted a hearing to listen to arguments of counsel regarding Moraga's 

motion. During that hearing, the judge noted that Moraga's defense at 

trial was that the sexual contact between him and the victim was 

consensual, and thus identity was not at issue. On January 7, 2004, the 

district court denied Moraga's motion.° This appeal followed. 

Moraga filed his motion more than eight years after this court 

issued the remittitur from his direct appeal of his amended judgment of 

conviction. Thus, Moraga's motion was untimely filed . 7  Moreover, 

Moraga's motion was successive because he had previously filed a habeas 

corpus petition.B Moragals motion was procedurally barred absent a 

demonstration of good cause and prejudice. 9  

Moraga offers no explanation for the delay in filing his motion 

or why he did not assert his claim in his previous habeas corpus petition. 

• . . continued 
petition for a writ of habeas corpus. See NRS 34.724(2)(b) (stating that a 
post-conviction petition for a writ of habeas corpus "[c]omprehends and 
takes the place of all other common-law, statutory or other remedies which 
have been available for challenging the validity of the conviction or 
sentence, and must be used exclusively in place of them"). 

6We note that Moraga's motion falls outside the purview of NRS 
239.010. 

7See NRS 34.726(1). 

8See NRS 34.810(1)(b)(2); NRS 34.810(2). 

9See NRS 34.726(1); NRS 34.810(3). 

SUP HE ME COURT 

OF 
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4 

Based upon our review of the record on appeal, we conclude Moraga has 

not demonstrated good cause to excuse his procedural defaults. 

Having reviewed the record on appeal, and for the reasons set 

forth above, we conclude that Moraga is not entitled to relief and that 

briefing and oral argument are unwarranted. 10  Accordingly, we 

ORDER the judgment of the district court AFFIRMED. 11  

, 	J. 
Becker 

cc; 	Hon. Lee A. Gates, District Judge 
Roy D. Moraga 
Attorney General Brian Sandoval/Carson City 
Clark County District Attorney David J. Roger 
Clark County Clerk 

thSee Luckett v. Warden,  91 Nev. 681, 682, 541 P.2d 910, 911 (1975). 

11We have reviewed all documents that Moraga has submitted in 
proper person to the clerk of this court in this matter, and we conclude 
that no relief based upon those submissions is warranted. 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY D. MORAGA, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

Supreme Court No. 42828 

District Court Case No. C092174 

REM ITTITUR 

TO: Shirley Parraguirre, Clark County Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and Opinion/Order. 

Receipt for Remittitur. 

DATE: October 12, 2004 

Janette M. Bloom, Clerk of Court 

By: 
ChiefI paha/%421/44—uty Clerk  

hn  

cc: Hon. Lee A. Gates, District Judge 

Attorney General Brian Sandoval/Carson City 

Clark County District Attorney David J. Roger 

Roy D. Moraga 

RECEIPT FOR REMITTITUR 

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the 

REMITTITUR issued in the above-entitled cause, on 	  
Pni• 

County Clerk 
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ERK 

1 

7 

• 
RSPN 
BRIAN SAN DOVAL 

2 Attorney General 
By: D. GREG WHICKER 

3 Deputy Attorney General 
Criminal Justice Division 

4 Nevada Bar Number 8307 
565 E Washington Avenue #3900 

5 Las Vegas, Nevada 89101 
(702) 486-3420 

6 Facsimile: (702) 486-3768 
Attorneys for Respondents 

8 
EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

11 

12 

13 

14 

15 

16 

17 

ROY DANIELS MORAGA, 

Petitioner, 

V. 

STATE OF NEVADA, et al. 

Respondents. 

Case No. C92174 
Dept. No. VIII 

STATE'S RESPONSE TO  
EXTRAORDINARY WRIT OF MANDAMUS  

18 
	Respondents, through legal counsel, BRIAN SANDOVAL, Nevada Attorney General, 

19 by Deputy Attorney General D. Greg Whicker, hereby file their Response to Roy Daniel 

20 Moraga's (Moraga) Petition for an Extraordinary Writ of Mandamus. This Response is based 

21 upon the pleadings and papers on file herein and the following memorandum of points and 

22 authorities. 

23 

24 
	DATED this 	day of December, 2004. 

25 
	

BRIAN SAN DOVAL 
Attorney General 

26 

27 	 By: 

28 
	 DS-KIVU WHICKER 

Dep6.4 Attorney General 

S15 

9 

10 
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MEMORANDUM OF POINTS AND AUTHORITIES  

As a preliminary matter, Respondents expressly deny each and every factual allegation 

contained in Moragais filings save and except those expressly found to exist by a Nevada 

court of competent jurisdiction. 

PROCEDURAL HISTORY 

Based upon Moraga's request for Mandamus, it appears that Moraga was accused of 

stalking a corrections officer while he was incarcerated at the Southern Desert Correctional 

Center. Moraga claims that he was charged with stalking the officer and that as a result of 

the findings of the disciplinary panel, he was transferred to Ely State Prison. Moraga now 

challenges the prison disciplinary proceedings in the instant petition for Extraordinary Writ of 

Mandamus. 

LEGAL ARGUMENT 

A. THE INSTANT PETITION IS NOT PROPERLY BEFORE THE COURT 

Moraga has filed a petition for Extraordinary Writ of Mandamus. However, such 

extraordinary relief is not allowed in this instance. NRS 34.160 states that the writ of 

mandamus may be issued to "compel the performance of an act which the law especially 

enjoins as a duty resulting from an office, trust, or station.. ." With regards to this statute, the 

Nevada Supreme Court has held that mandamus will not issue unless a clear legal right to the 

relief sought is shown. State ex rel. Conklin v. Buckingham,  58 Nev. 450, 83 P.2d 462, 463 

(1938). In Gill v. State ex rel. Booher,  75 Nev. 448, 451, 345 P.2d 421, 422 (1959), the Court 

held, "Mandamus is a remedy which may be invoked to cause an administrative officer to 

perform a ministerial act when the duty to perform such act is clear." 

-2- 



Moraga's petition does not identify what act the law specifically enjoins as a duty in this 

matter, nor has he shown that he has a clear legal right to the relief he seeks. Accordingly, 

the instant petition is not properly before this Court. Moraga's own arguments show that his 

petition is improper, as he argues that his confinement at Ely State Prison is illegal. To 

support his argument, Moraga alleges guards at SDCC were retaliating against him because 

he would not participate in sexual acts with a female guard. Moraga claims his transfer to Ely 

State Prison is a result of the retribution exhibited by the guards at SDCC. Clearly, Moraga's 

petition is not proper under NRS 34.160 and the Court should deny the instant petition. 

B. HABEAS CORPUS IS THE ONLY REMEDY AVAILABLE TO CHALLENGE A 
CONVICTION OR SENTENCE.  

NRS 34.724(2)(b) provides that a petition for a writ of habeas corpus "comprehends 

and takes the place of all other common law, statutory or other remedies which have been 

available for challenging the validity of the conviction or sentence, and must be used 

exclusively in place of them." Additionally, NRS 34.735 sets out the specific form that is to be 

used by petitioners seeking habeas relief, directing that a petition substantially follow the form 

as specified by the legislature. Furthermore, NRS 34.370(4) requires the petitioner to attach 

•. affidavits, records, or other evidence supporting the allegations in the petition unless the 

petition cites the cause for failure to attach these materials. . ." Moraga has not attached any 

documentation to support his allegations, nor does he attempt to explain why the 

documentation is not attached. 

Just as Moraga's petition fails to meet the statutory requirements for mandamus, it also 

fails to meet the statutory requirements for a proper habeas petition. Accordingly, the instant 

petition should be denied. 

/ 

1 1 1 
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Moraoa's Claims Do Not Warrant Relief 

Even if Moraga had properly followed the statutory requirements in the instant matter, 

his claims would not entitle him to relief. Moraga contends that Fifth and Fourteenth 

Amendment rights were violated. Moraga bases his claim upon his unsupported allegation 

that he was accused of stalking a correctional officer at Southern Desert Correction Center 

(SDCC), but was never charged. He then claims that he was placed into disciplinary 

segregation and lost statutory good time credits. Moraga also claims that he was transferred 

into maximum custody at Ely State Prison. Moraga further contends that his TV and radio 

were damaged between the time he was transferred from SDCC and the time his belongings 

arrived in Ely. Not only are Moragals claims bare, conclusory, and completely unsupported by 

the record, he cannot challenge his transfer from one prison to another through a writ of 

habeas corpus. 

Post-conviction petitions for writs of habeas corpus are limited in scope and are only 

available to the petitioner who: 

1. Requests relief from a judgment of conviction or sentence in a criminal case; or 

2. Challenges the computation of time that he has served pursuant to a judgment 
of conviction. 

NRS 34.720. Such petitions may challenge the validity of current confinement, but not the 

conditions thereof. Bowen v. Warden,  100 Nev. 489, 490 (1984)(citing Director, Dep't Prisons  

V. Arndt, 96 Nev. 84 (1982); Rogers v. Warden,  84 Nev. 539 (1962); Rainsberaer v. Levpoldt, 

77 Nev. 399 (1961)). Thus, the Nevada Supreme Court has held that a claim of brutal 

treatment at the hands of prison officials was not cognizable on a habeas petition, because 

the claim spoke to the conditions and not the validity of confinement. ,Roaers  at 540. Specific 

to punitive disciplinary segregation, the imposition of a qualitatively more restrictive type of 

confinement within the prison only speaks to the conditions of confinement and likewise may 

not be raised by a habeas corpus petition. Bowen  at 490. 
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Moraga's petition must be dismissed because he cannot challenge his placement in 

disciplinary segregation by a habeas corpus petition. Bowen  is directly on point. There is no 

indication that Moraga has been sanctioned in any way, shape, or form. Moraga has made 

only bare and conclusory statements, yet has failed to file any documentation whatsoever to 

support his claims. The Nevada Supreme Court has held that such claims do not warrant 

relief. Hargrove v. State,  100 Nev. 498, 686 P.2d 222 (1984). Other than making the bare 

assertion that his computation of time has been effected, Ivloraga has failed to show how his 

any of his claims warrant relief or that any of his constitutional rights have actually been 

violated. As such, his allegations speak only to the conditions of his confinement and not the 

validity of his confinement; therefore, his petition exceeds the scope of the habeas statute 

and the petition must be dismissed. 

B. RESPONDENTS DID NOT VIOLATE THE CODE OF PENAL DISCIPLINE 

Moraga further argues that his Due Process rights have been violated due to various 

violations of the Code of Penal Discipline (hereinafter, the Code). Moraga lists the portions of 

the code which he feels were violated by prison officials. Moraga ignores the preliminary 

information provided in the Code dealing specifically with the rights associated thereto. On 

page 3 of the Code, Section D: Clarification of Procedures, specifically informs: 

It is not intended that the establishment of this Code create any 
right or interest in life, liberty, or property, or establish the basis for 
any cause of action against the State , . , officers or employees. 
The Code does not create any liberty interest on behalf of inmates 
nor is any liberty interest in favor of any inmate to be assumed from 
any part of the Code. 

The Code specifically states that a liberty interest is not created by the creation of th 

Code. In the paragraph following the above, the drafters of the Code inform Nevada inmates: 

Reliance on any published standard, the use of mandatory 
language, if such exists, or the creation of procedures related to the 
conduct of the disciplinary process, including but not limited to 
timeframes . , . is solely for the purpose of providing guidance for 
employees and should not be considered representative of the 
manner in which the NDOP has chose to exercise its discretion in 
such matters. The Failure of any employee of the NDOP to follow 
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any procedure should not result in any mandatory outcome, e.g., 
dismissal of charges, but should be one of many factors to be 
considered in exercising jurisdiction as to the outcome of any 
violation. 

In situations similar to the instant case, the United States Supreme Court has held that 

Due Process is not implicated when a statute does not create a liberty interest in existing 

freedom or a presumption of release, or a presumption of continued enjoyment of a presently-

existing right. In Meachum v. Fano,  427 U.S. 215 (1976) the Supreme Court, in rejecting the 

argument that Wolff v. McDonnell,  supra, controlled, held that Due Process is not implicated 

when a prisoner is transferred from one prison facility to another which maintains conditions 

arguably substantially less favorable than the first. While the transfer represented a change 

in conditions having a substantial adverse impact on the prisoner, even a "substantial 

deprivation", Due Process was not implicated because the Massachusetts statute did not 

create any right or liberty interest, expectation of right or liberty interest, or any presumption of 

the continuation of existing conditions, or a presumption of future happenings. Creating no 

right or presumption, the statute did not implicate Due Process: 

Here, Massachusetts law conferred no right on the prisoner to 
remain in the prison to which he was initially assigned, defensible 
only upon proof of specific acts of misconduct. Insofar as we are 
advised, transfers between Massachusetts prisons are not 
conditioned upon the occurrence of specified events. On the 
contrary, transfer in a wide variety of circumstances is vested in 
prison officials... 

Meachum,  427 U.S. 226-27. Because the authority to transfer was discretionary, Due Process 

was not implicated. See, Board of Reg_ents v. Roth,  408 U.S. 564 (1972). 

In Sandin v. Connor,  515 U.S. 472 (1995) an inmate was sentenced pursuant to a 

disciplinary hearing to disciplinary segregation for misconduct while in prison. The Ninth 

Circuit reversed the district court's summary judgment for the prison officials, and found that 

an inmate has a liberty interest in remaining free from disciplinary segregation citing Wolff,  
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• 
supra. The Supreme Court reversed and found that no such Due Process right existed either 

because of the change in conditions or because of the regulation permitting the discipline 

system. Apparently believing that the emphasis on finding liberty interests in mandatory 

statutory language had created unnecessary litigation, and believing that "liberty interest" 

litigation had gotten out of control, "'the Court [having] encouraged prisoners to comb 

regulations in search of mandatory language on which to base entitlements to various state-

conferred privileges," Sandin,  515 U.S. at 481, the Court reigned in the test for liberty interest 

litigation. The court rejected the assertion that any action taken for a punitive reason 

encroaches on a liberty interest. The Court found that disciplinary punishment in a prison 

setting effectuates prison management and prisoner rehabilitative goals, and that it falls within 

the expected perimeters of the sentence imposed by a court of law_ The Court held that 

sentencing the Petitioner to disciplinary segregation did not present an atypical, significant 

deprivation in which a state might create a liberty interest. The segregation did not constitute 

a major change in conditions. 

Moraga makes a number of accusations, arguing that NDOC violated its own policies 

and IVioraga's constitutional rights. However, he does not provide any supporting 

documentation whatsoever to bolster his clams. Accordingly, his claims are nothing more 

than bare and conciusory arguments that do not warrant relief. See Hargrove v. State,  100 

Nev. 498, 686 P.2d 222 (1984). 

C. SUPPLEMENTAL ACT  

Ivloraga has also filed a "supplemental act." The State interprets this to be a 

supplement to Moraga's invalid petition for mandamus. In the supplement, Moraga contends 

that he was transferred to a cell at Ely State Prison that he did not want to be transferred to. 

As with the rest of Moraga's petition, the claim in the l'supplemental act" is without merit and 

should be denied. 
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• 
Besides the fact that Moraga has not properly identified the Respondents in this matter 

2 (NRS 34.735 specifically states that the petitioner must name as Respondent the person by 

3 whom he is confined or restrained. If a petitioner is incarcerated at a particular institution, 

4 they are to name the warden of that institution. If he is not in a specific institution, he is to 

name the Director of the Department of Corrections), he has completely failed to provide any 

6 documentation to support his claims as required by NRS 34.370(4). 

	

7 	
The very face of Moraga's claim shows that it is suspect. He asks this court to believe 

8 
that he was allowed to choose the type of cell he wanted to be placed in (lockdown versus 

9 
non-lockdown). It seems highly dubious that a maximum security prison facility would allow 

an inmate to choose whether he would be placed in a lockdown cell or in a cell with more 

12 freedom. Additionally, Moraga claims that he is being singled out because he is a Mexican 

13 and that inmates of other ethnicities are not being treated the same way he is. Moraga again 

14 fails to support his claims. Moraga's claims amount to nothing more than a fishing expedition 

and witch hunt at the expense of NDOC employees that he has had problems with. As 

16  
Moraga has failed to meet his burdens under the controlling law, the instant petition should be 

denied. 
18 

	

19 
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20 
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• 	• 
CONCLUSION  

Not only is Moraga's petition improperly before the court, but as the foregoing 

arguments show, he was provided with the minimum procedural safeguards as required by 

the Constitution. Not only were Moragals various constitutional rights not violated, they were 

not even implicated by the disciplinary process in the instant case. Moraga has failed to meet 

his burdens under the various statutes and case law, accordingly, the instant petition should 

be denied. 

DATED this  54- day of December, 2004. 

BRIAN SAN DOVAL 
Attorney General 

By; 	 
D. (3F3EG WHICKER 
Odpufy Attorney General 
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04/22/2014 

02/26/2002 

03/14/2012 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF HEARING - CRIMINAL 

NOTICE OF MOTION 

842 - 849 

854 - 861 

904 - 907 

917 - 920 

1112 - 1115 

1603 - 1605 

984 - 984 

1354 - 1354 

4 

4 

5 

5 

6 

8 

5 

7 

3 
	

10/03/1991 	NOTICE OF MOTION MOTION FOR WITHDRAWAL OF 	452 - 456 
ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

4 
	

03/05/1996 	NOTICE OF MOTION MOTION FOR WITHDRAWAL OF 	763 - 766 
ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

06/29/1990 

08/02/1990 

08/17/1992 

03/30/2005 

04/29/2011 

02/10/1992 

ORDER 

ORDER 

ORDER 

ORDER 

ORDER 

ORDER APPOINTING COUNSEL 

147 - 148 

151 - 152 

684 - 685 

1110 - 1111 

1252 - 1320 

473 - 473 

1 

1 

4 

6 

6 

3 

6 
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1242 - 1243 

915 - 916 

1031 - 1032 

1601 - 1602 

6 	03/23/2007 	ORDER DENYING DEFENDANT'S MOTION FOR 
APPOINTMENT OF COUNSEL 

5 	06/30/1998 	ORDER DENYING DEFENDANT'S MOTION FOR 
ENLARGEMENT OF TIME 

5 	01/07/2004 	ORDER DENYING DEFENDANT'S MOTION FOR RELEASE 
OF DNA EVIDENCE UNDER NEVADA OPEN RECORDS ACT 

8 	04/17/2014 	ORDER DENYING DEFENDANT'S MOTION FOR RETURN OF 
SEIZED PROPERTY 

7 
	

10/05/2012 	ORDER DENYING DEFENDANT'S MOTION TO RECONSIDER 1451 - 1452 

8 
	

03/12/2014 	ORDER DENYING DEFENDANT'S MOTIONS OF FEBRUARY 1589 - 1590 

8 

5 

5 

04/15/2014 

05/28/1998 

08/27/1998 

12, 2014 

ORDER DENYING DEFENDANT'S POST-CONVICTION 
PETITION REQUESTING GENETIC MARKER TESTING 
PURSUANT TO NRS 176.0918 

ORDER DENYING DEFENDANT'S PRO PER MOTION TO 
MODIFY OR IN ALTERNATIVE CORRECT ILLEGAL 
SENTENCE 

ORDER DENYING DEFENDANT'S PRO PER MOTION TO 
STRIKE 

1599 - 1600 

902 - 903 

945 - 946 

462 - 462 

991 - 991 

1040 - 1040 

1165- 1165 

1487 - 1487 

440 - 440 

441 -441 

1189 - 1190 

10/23/1991 	ORDER FOR APPOINTMENT OF COUNSEL 

11/21/2002 	ORDER FOR APPOINTMENT OF COUNSEL FOR POST- 
CONVICTION RELIEF 

02/11/2004 	ORDER FOR PAYMENT OF EXCESS FEES 

01/12/2006 	ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS 

08/26/2013 	ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS 

09/13/1991 	ORDER FOR PRODUCTION OF INMATE (CONTINUED) 

09/13/1991 	ORDER FOR PRODUCTION OF INMATE (CONTINUATION) 

04/21/2006 	ORDER FOR PRODUCTION OF INMATE ROY D. MORAGA, 
BAC # 31584 

3 

5 

5 

6 

7 

2 

3 

6 

6 
	

05/05/2006 	ORDER FOR PRODUCTION OF INMATE ROY D. MORAGA, 	1191 - 1192 
BAC # 315M 

6 
	

06/05/2006 	ORDER FOR PRODUCTION OF INMATE ROY D. MORAGA, 	1202 - 1203 
BAC # 31584 

7 
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PAGE 
NUMBER: 

4 

6 

08/27/1996 

01/27/2006 

835 - 835 

1170 - 1171 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

476 - 477 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

478 - 479 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

480 - 481 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

482 - 483 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

484 - 485 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

486 - 487 

2 
	

01/09/1991 	ORDER RELEASING EVIDENCE 
	

438 - 438 

1 
	

06/13/1990 	ORDER TO AMEND INFORMATION 
	

125 - 125 

1 
	

02/15/1990 	ORDER TO ENDORSE NAMES ON INFORMATION 
	

42 - 43 

4 
	

04/17/1996 	ORDER TO WITHDRAW AS ATTORNEY OF RECORD 
	

803 - 804 

2 
	

01/09/1991 	PETITION FOR RELEASE OF EVIDENCE 
	

439 - 439 

7 
	

08/14/2013 	PETITION FOR WRIT OF HABEAS CORPUS (POST- 	 1453 - 1460 
CONVICTION RELIEF - NRS 34.735 PETITION: FORM) 

4 
	

02/20/1996 	PETITION FOR WRIT OF HABEAS CORPUS (POST- 	 731 -7 51 
CONVICTION) 

6 
	

01/10/2006 	PETITION FOR WRIT OF HABEAS CORPUS (POST- 	 1130 - 1164 
CONVICTION) (NRS 34.720, ET SEQ.) 

8 
	

01/08/2014 	POSTCONVICTION PETITION REQUESTING A GENETIC 
	

1538 - 1544 
MARKER ANALYSIS OF EVIDENCE WITHIN THE 
POSSESSION OR CUSTODY OF THE STATE OF NEVADA 
(NRS 176.0918) 

1 
	

05/16/1990 	PRE-SENTENCE INVESTIGATION REPORT (UNFILED) 	78 -87 
CONFIDENTIAL 

1 
	

03/15/1990 
	

PROPOSED VERDICT 
	

74 - 77 

3 
	

02/26/1992 
	

RECEIPT OF COPY 
	

488 - 488 

3 
	

02/26/1992 
	

RECEIPT OF COPY 
	

489 - 489 

8 
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5 

02/28/1992 	RECEIPT OF COPY 

03/02/1992 	RECEIPT OF COPY 

03/02/1992 	RECEIPT OF COPY 

08/27/1993 	RECEIPT OF COPY 

12/17/2003 	RECEIPT OF COPY 

04/09/1996 	RECEIPT OF COPY AND CERTIFICATE OF MAILING 

04/15/1996 	RECEIPT OF COPY OF MOTION FOR EXTENSION OF TIME 
TO FILE SUPPLEMENTAL POINTS AND AUTHORITIES 

08/05/1996 	RECEIPT OF COPY OF MOTION TO WITHDRAW AS 
COUNSEL 

01/05/2004 	REPLY TO STATE'S OPPOSITION TO DEFENDANT'S 
MOTION FOR RELEASE OF DNA EVIDENCE UNDER 
NEVADA OPEN RECORDS ACT 

3 

3 

3 

4 

5 

4 

4 

4 

490 - 490 

491 - 491 

492 - 492 

697 - 697 

1010 - 1010 

792 - 793 

798 - 798 

834 - 834 

1026 - 1030 

7 
	

08/28/2012 	REPLY TO STATE'S OPPOSITION TO PETITIONER'S MOTION 1422 - 1429 
FOR RECONSIDERATION 

6 
	

05/24/2006 	REPLY TO STATE'S RESPONSE AND OPPOSITION TO 	1193 - 1201 
MOTION TO DISMISS PETITION FOR WRIT OF HABEAS 
CORPUS (POST-CONVICTION) 

6 
	

01/05/2005 	REPLY TO STATE'S RESPONSE TO EXTRAORDINARY WRIT 1102 - 1104 
OF MANDAMUS AND MOTION TO DISMISS 

4 

7 

7 

05/26/1992 

08/28/2012 

03/23/2012 

REQUEST FOR RECORDS 

REQUEST TO FILE EXHIBIT 1 

RESPONSE TO DEFENDANT'S MOTION FOR JUDICIAL 
ACTION AND OPPOSITION TO DEFENDANT'S MOTION TO 
APPOINT COUNSEL 

668 - 669 

1430 - 1443 

1355 - 1359 

4 698 - 700 

1373 - 1376 

1377 - 1380 

1237 - 1241 

09/29/1993 	SECOND AMENDED JUDGMENT OF CONVICTION (JURY 
TRIAL) 

04/17/2012 	STATE'S OPPOSITION TO DEFENDANT MOTION FOR 
ENLARGEMENT OF TIME 

04/17/2012 	STATE'S OPPOSITION TO DEFENDANT MOTION FOR 
ENLARGEMENT OF TIME 

03/16/2007 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
APPOINTMENT OF COUNSEL 

7 

7 

6 

9 
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8 
	

02/07/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 	1582 - 1588 
CORRECTION OF ILLEGAL SENTENCE AND DEFENDANT'S 
MOTION FOR APPOINTMENT OF COUNSEL 

5 

8 

12/26/2003 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RELEASE OF DNA EVIDENCE UNDER NEVADA OPEN 
RECORDS ACT 

04/07/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RETURNING SEIZED PROPERTY 

02/27/2006 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
TRANSPORT 

1011 - 1025 

1595 - 1598 

1178 - 1181 

04/01/1996 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 	777 - 787 
COMPEL PRODUCTION OF SEMAN AND BLOOD, PETITION 
FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) AND 
MOTION TO PROCEED IN FORMA PAUPERIS 

5 
	

05/08/1998 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 	894 - 901 
MODIFY OR IN THE ALTERNATIVE CORRECT ILLEGAL 
SENTENCE 

08/09/2012 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
	

1403 - 1406 
RECONSIDER 

5 
	

11/27/2002 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
	

992 - 996 
VACATE AND/OR AMEND JUDGMENT 

01/19/2006 	STATE'S OPPOSITION TO MOTION FOR APPOINTMENT OF 1166 - 1169 
COUNSEL 

05/16/2012 	STATE'S RESPONSE AND MOTION TO DISMISS 
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS 
(POST-CONVICTION) 

09/19/2013 	STATE'S RESPONSE AND MOTION TO DISMISS 
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS 
(POST-CONVICTION) AND OPPOSITION TO DEFENDANT'S 
MOTION FOR APPOINTMENT OF COUNSEL 

1381 - 1388 

1488 - 1499 

02/27/2006 	STATE'S RESPONSE AND MOTION TO DISMISS PETITION 	1182 - 1188 
FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) 

5 
	

08/17/1998 	STATE'S RESPONSE TO DEFENDANT'S MOTION TO STRIKE 928 - 944 

5 
	

12/15/2004 	STATE'S RESPONSE TO EXTRAORDINARY WRIT OF 
	

1092 - 1101 
MANDAMUS 

10 
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4 
	

06/27/1996 	STATE'S SUPPLEMENTAL OPPOSITION TO PETITION FOR 	819 - 825 
WRIT OF HABEAS CORPUS (POST-CONVICTION) 

06/11/2003 	STIPULATION AND ORDER 

05/20/1996 	SUBSTITUTION OF ATTORNEYS 

09/27/2004 	SUPPLEMENTAL ACT 

02/20/1996 	SUPPLEMENTAL BRIEF AND POINTS AND AUTHORITIES 
IN SUPPORT OF PETITION FOR WRIT OF HABEAS CORPUS 

5 

4 

5 

4 

997 - 998 

805 - 806 

1073 - 1077 

752 - 759 

1325 - 1345 

1043 - 1046 

807 - 818 

7 

4 

5 

11/04/2011 

02/17/2004 

06/13/1996 

SUPPLEMENTAL BRIEF IN SUPPORT OF THE PETITION FOR 
WRIT OF HABEAS CORPUS AND ILLEGAL SENTENCE 
PURSUANT TO NRS 126.555 

SUPPLEMENTAL BRIEF TO STATES OPPOSITION TO 
DEFENDANT'S MOTION FOR RELEASE OF DNA EVIDENCE 
UNDER NEVADA OPEN RECORDS ACT 

SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT 
OF PETITION FOR WRIT OF HABEAS CORPUS 

4 
	

07/16/1996 	SUPPLEMENTAL REPLY AND OPPOSITION FOR WRIT OF 	826 - 828 
HABEAS CORPUS 

01/13/1997 

01/13/1997 

01/13/1997 

01/24/1990 

03/04/1992 

02/12/1990 

03/12/2007 

05/04/2004 

01/13/1997 

01/13/1997 

06/13/1990 

03/12/2007 

10/11/1990 

TRANSCRIPT OF HEARING HELD ON APRIL 17, 1996 

TRANSCRIPT OF HEARING HELD ON AUGUST 12, 1996 

TRANSCRIPT OF HEARING HELD ON AUGUST 21, 1996 

TRANSCRIPT OF HEARING HELD ON DECEMBER 26, 1989 

TRANSCRIPT OF HEARING HELD ON FEBRUARY 15, 1990 

TRANSCRIPT OF HEARING HELD ON JANUARY 11, 1990 

TRANSCRIPT OF HEARING HELD ON JANUARY 23, 2006 

TRANSCRIPT OF HEARING HELD ON JANUARY 5,2004 

TRANSCRIPT OF HEARING HELD ON JULY 15, 1996 

TRANSCRIPT OF HEARING HELD ON JULY 19, 1996 

TRANSCRIPT OF HEARING HELD ON JUNE 13, 1990 
(UNFILED) 

TRANSCRIPT OF HEARING HELD ON JUNE 26, 2006 

TRANSCRIPT OF HEARING HELD ON MARCH 12, 1990 

865 - 869 

870 - 874 

875 - 878 

18 - 33 

493 - 494 

38 - 41 

1226 - 1229 

1049 - 1055 

879 - 880 

881 - 885 

126 - 142 

1230 - 1236 

153 -220 

4 

4 

4 

1 

3 

1 

6 

5 

4 

5 

1 

6 

1 
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2 	10/11/1990 	TRANSCRIPT OF HEARING HELD ON MARCH 12, 1990 	221 - 267 
(CONTINUATION) 

3 	03/27/1992 	TRANSCRIPT OF HEARING HELD ON MARCH 12, 1990 
	

523 - 660 

2 	10/11/1990 	TRANSCRIPT OF HEARING HELD ON MARCH 13, 1990 
	

268 - 390 

2 	10/11/1990 	TRANSCRIPT OF HEARING HELD ON MARCH 15, 1990 
	

391 - 437 

5 	01/13/1997 	TRANSCRIPT OF HEARING HELD ON MARCH 6, 1996 
	

886 - 888 

4 	04/14/1992 	TRANSCRIPT OF HEARING HELD ON MARCH 7, 1990 
	

661 -665 

4 	04/14/1992 	TRANSCRIPT OF HEARING HELD ON MARCH 9, 1990 
	

666 - 667 

5 	05/14/2004 	TRANSCRIPT OF HEARING HELD ON MAY 11, 1998 
	

1060 - 1063 

5 	05/04/2004 	TRANSCRIPT OF HEARING HELD ON NOVEMBER 13, 2002 
	

1056 - 1059 

3 	03/04/1992 	TRANSCRIPT OF HEARING HELD ON OCTOBER 11, 1991 
	

495 - 497 

3 	03/04/1992 	TRANSCRIPT OF HEARING HELD ON OCTOBER 14, 1991 
	

498 - 502 

3 	03/04/1992 	TRANSCRIPT OF HEARING HELD ON OCTOBER 21, 1991 
	

503 - 514 

3 	03/04/1992 	TRANSCRIPT OF HEARING HELD ON OCTOBER 9, 1991 
	

515 - 517 

3 	03/04/1992 	TRANSCRIPT OF HEARING HELD ON SEPTEMBER 23, 1991 518 - 522 

1 	03/15/1990 	VERDICT COUNT I 
	

70 - 70 

1 	03/15/1990 	VERDICT COUNT II 
	

71 - 71 

1 	03/15/1990 	VERDICT COUNT III 
	

72 - 72 

1 	03/15/1990 	VERDICT COUNT IV 
	

73 - 73 
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. 1 	CASE NO. C092174 
DEPARTMENT B Also 14 8 iz IV 'SZ 

FILED 

3 
r.) 

C L U'i lk 
4 

5 	IN THE EIGHTH JUDICIAE, DISTRZOT COURT OF THE STATE OF 

6 
	

NEVADA, IN AND FOR THE COUNT OP CLARK 

7 

S 

THE STATE OF NEVADA, 	) 
) 

Plaintiff, 	) 
) 

versus 	 ) 	TRAN9CRIPT BY 
) 	REPORTER 

ROY D. MORAGA, 	 ) 
) 

Defendant. 	) 
	 ) 

14 

15 

I 

16 	HELD BEFORE THE HONORABLE MICHAEL J. WENDELL, 
DISTIUCT JUDGE 

1, 	Hearing held this 7th of Horeb, 1990 at 10“:1 1D a.m. 

18 

19 

APPEARANCES1 

Plaintiffl 	DEBORAH J. LIPPIS, En. 

Defendant' 	PETER J. CHRISTIANSEN, ESQ. 

n 

e 24 

25 f Reincrted bv: aannifer Marie Sperduti, CSR #293 

9 

10 

11 1 

2o 

21 

22 
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2. 

1 
	 * * * 

2 

3 	 PROCEED/NCS 

4 

5 
	

BY THE COURT: This is the State of 

6 	Nevada against Roy Moraga who's present with 

7 	Mr. Christiansen of the defender's office and 

8 	Miss Lippis representing the district attorney's oftice. 

9 	Mr. Christianaen? 

10 	 BY MR. CHRISTIANSEN: Your Honor, I 

11 	had previously notified the court and counsel that 

12 	Mr. Hillman came in this morning ready to proceed with 

13 	trial and he was ill when he got here and became more 

14 	ill as he stayed around and ended up going home, 

15 	There's no way that I believe he will be here tomorrow, 

16 	and I'm just hoping --I understand from speaking to the 

17 	prosecution and also the bailiff that the court's 

18 	talking about passing this and beginning on Monday. 

19 	That iS fine with uS with just a couple of caveats. 

20 	 One is he haa, Roger Hillman has, a 

21 	supreme court argument next Wednesday the 14th. In 

2a 	fact, I've already had to reassign his justice court 

23 	calendar that day due to that fact. 

24 	 The other is i'm jut:ft hoping his 

25 	health will be such he'll be able to try the case next 
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3 

	

. I 	' 	week. He ha a had some fairly serious problems with 

	

2 	ulcers. Bleeding ulcers. In fact, we thought he had 

	

3 	gotten it under control. He lost a good parcel of work. 

	

4 	Re was in the hospital and they ended up not having to 

	

5 	operate on him. It all began the way this illness began 

	

6 	this time, and I'm hoping what's wrong with him is just 

	

7 	the flu and it's not back to the ulcer problem he had 

	

8 	before. 

	

9 	 I just want to put all this On the 

	

10 	record and make the court a record of it because if 

	

11 	miss Lippis holds witnesses in town until Monday and 

	

12 	he's not available tbere's nothing I can do about it. 

411 13 	 I understand her problem. She says 

	

14 	she's got 17 witnesses, some of which she's notified 

	

15 	already that it's going to be continued over until 

	

16 	Monday. X guess we can to that. It would make some 

17 	sense to continue it beyond that time from our 

	

18 	perspective, but I can uee it from their perspective 

	

19 	that they would like to hold it to a Monday trial, 

	

20 	 BY THE COURT: I'm overnow next week 

	

22 	and I could start the trial on Monday. 

	

22 	 BY MS. LIPPIS: Judge, that would he 

	

23 	preferable to the state. 1 know that Mr. Hillman has 

410 	24 	hod these medical problems in the past and our concern 

	

25 	for hi a health is certainly I think the eame as 
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4 

Mr. Christiansen's. What I suggest is, 1 have notified 

	

2 	a majority of the witnesses we are going to start on 

3 	Monday, perhaps if we could check with Mr. Hillman on 

	

4 	Friday with a status check. 

	

5 	 BY THE COURT' I think thatql a good 

	

6 	idea. 

	

7 
	 By ms„ Lipput If he's not ready 

	

8 	that would give me sufftcient time to recall everybody. 

	

9 
	

1 have only one out-of-state witness and I'll send him 

	

10 	back, 

	

11 	 What I needed to do is confirm that 

	

12 	everybody will be available next week and beyond that 1 

	

13 	think we would need subpoena. 

	

14 	 BY THE COURTt 1 could put it back on 

	

15 	status check for Friday morning. 

	

16 	 SY MS, LIPPIS: Friday iS fine. 

	

17 	 BY MR. CRRISTIANSEN: I think we'll 

	

18 	have a real good idea on his health by then. 

	

19 	 BY TIM COURT; Let's continue this 

	

20 	until Friday at R:00 in tha morning. That's just for a 

	

21 	status check. 

	

22 	 BY MR. CHR1STXANSENz We are also at 

	

23 	this point, Judge, tentatively at least looking at this 

	

24 	thing on march 12th as long as Roger's health ia fine. 

	

25 	I 
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la 

5 

. .1 • 	 BY THE COURT: Yes. Monday, 

2 	march 12. And he has to be in Carson City on Wednesday? 

3 	 BY MR, CHRISTIANSEN: Yes. I think 

a 	that's to fly up, do his argument and fly back. 

5 	 By THE COURT: We couId recess for 

6 	one day and resume back on Thursday. 

7 
	 BY MS. LIPPIS: That'll be fine, 

8 
	

BY THE COURT: All right. 

9 

10 	ATTEST: True and accurate transcript. 

11 

14 
	 COURT REPORTER 

• 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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4 

5 
	

IV THE EIGHTH JUDICIAL DISTRICT COURT VE"AtE STATE or 

6 
	

NEVADA, IN MID FOR THE cOUNTY OF CLARK 

8 

9 	THE STATE OF NEVADA, 

10 

11 
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1.3 
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versue 

ROY D. MORIVGA r  
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) 	TRANSCRIPT OF 
) 	REPORTER 
1 
1 

1 

16 	HELD BEFORE THE HoNORABLE MICHAEL J, wENDELL, 
D1sTRICT JUDGE 

17 	Hearing held thi e gth of march, 1990 at 9490 a.m. 

18 

19 
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22 	Defendant: 	ROGER R. HILLMAN, ESQ. 

23 • 24 

25 	Reported by; Jennifer Marie Sperdliti, CsR #293 
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.1 • 

* * * * 

PROCEEDINGS 

BY THE COURT: The state of Nevada 

against Roy Moraga. 

	

7 	 He is present with counsel, Mr. Rogr 

	

8 	Hillman, and Miss Debbie Lippis repreuenting the 

	

9 	district attorney's office. 

	

10 	 This matter is going to trial it 

	

11 	looks like on monday, Counsel. 

	

12 	 BY MS. LIPPIS: Yes, your Honor. • 	13 	State's prepared. 
14 	 BY R. HIVJMANt Yes. 

15 	 BY THE COURT' Monday at 10L00 in 

16 	this department for trial. 

17 	 BY MS. LIFFISr Thank you, sir. 

15 

19 

20 	ATTtSTt True ax a aCcurate transcript. 

21 

22 

23 • 	2d 
25 

0-ail..-.1.6...-.1■,-•••• •••••MI•■•••-■T 

4 

5 

6 
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FILL!) 
NIT 26 iiAO '92 

1 

2 

8 

4 ROY D. MORAGA 

5 	PETITIONER 

6 	V. 

7 THE STATE OF NEVADA 

8 	RESPONDENTS 

DISTRICT COURT 

CLARK COUNTY NEVADA 
**************4**** 

) 

	

CLERK 

) 

	

CASE No C-92174 

) 

	

DEPT No. VIII 

) 

) 

9 	 ) 

10 
	

REQUEST FOR RECORDS 

11 
	

PLEASE TAKE NOTICE, that, Now comes, ROY D. MORAGA, IN 

12 PRO PER, AND RESPECTFULLY REQUEST THIS HONORABLE COURT for an 

13 ORDER to get all records and transcripts, pleadings, papers a 

14 rid tangible personal property, including any and all discover 

15 Ts of evidence, and copies of Exhibits in possession of respo 

16 ndent, THE STATE OF NEVADA AND RODGER HILLMAN, to be sent at 

State expense, to Petitioner at his place of confinement in 

18 Ely State Prison. 

19 STATEMENT OF FACTS 

	

1. 	PETITIONER, ROY D. MORAGA, has file stamped copies of 

21 notice of motion for withdrawal of attorney of record and tra 

22 nsfer of records, Dated OCTOBER 3, 1991, at 9:57 am. 

	

2. 	Motion for leave to proceed in forma paupers Dated OCT. 

3, 1991, at 9:56 am. 

	

3. 	The petitioner cannot proceed with appeals without said 

'26 records, and the respondents should have records wick petiti 
7 

'27 oner seems unable to obtain. 

28 	
CE03 	

(1) 
	

tfr 

20 

5‘23 

to24 

t_ 25  
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HOYIKTF. Moraga 
P.O.Box 1989 
Ely Nevada, 89301 

I 
	

CONCLUSION 

2 
	

PETITIONER, Prays this Honorable grant an order requiri 

rig the respondents to send the records requested as soon as 

4 possible. 

5 

6 
	

CERTIFICATE OF SERVICE 

7 
	

I hereby certify that 1, ROY D. MORAGA, am the Petition 

er in the above entitled action, and that on the 15th day of 
9 may. 1992, I served a true and correct copy of the foregoing 
10 Motion for records by mailing same to; 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

RI:1MR R. HILLMAN 
Deputy Public Defender 
Public Defenders Office 
309 S. Third Str. 
Las Vegas, Nevada H9101 

Respectfully Submitted 

23 

24 

25 

26 

27 

28 
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ROY D. NORAGA 
PETITIONER 

Vs 

THE STATE OF NEVADA 
RESPONDANTS 

Motion for Returning 

8 

9 

10 

11 

12 

13 

14 

15 

17 

18 

19 

20 

21 

22 

23 

2 

3 

4 

ROY D. NORMA 
PiO.KOK Igeg 
ELY, wevxm 89301 

FILED 

JL ZI S 42 a '9Z 

5 
	

IN THE EIGHTH JUDICIAL DISTRICT COURT OF NEVADA 

6 
	

IN AND FOR CLARK COUNTY 

Now Comes, Roy D. Moraga,Before this Honorable Court and hereby 

moves this Court to direct that certain property of which he is 

owner, a schedule of which is attacted hereto, and which on Dec. 

5,1989 at the Las Vegas, County Jail, in Clark County,was taken 

from him during booking, and unlawfully seized by Metro officers, 

whose true names are unknown to Petitioner, and that property be 

returned him. 

The Petitioner further states that the property was seized 

against his will. 

REC 
Dated this 7th Day of December 

LO, Ro D. Moraga 
P.O.Box 1989 
ELY,NEVADA 89101 

COUN T  
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1 

2 

3 

4 

5 

6 

7 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

The undersigned decliarem under the penalty of perjury 

that he is the Petitioner in the aboved named action, that he has 

read the above pleadings and that the information contained therein 

is true and correct. 

Dated this 7th day of December 1992. 

RogD. Moraga F.• 
F.D.Box 1989 
Ely,Nevada 89301 

21 

23 

24 

25 

28 



PROPERTY TAKEN 

1. Pair of lioots 

2. 1. U.N.L.V. Sweatshirt 

3. 1. T-gbirt 

4. 1. Levis Jacket 

5. 1. Levis Pants 

6. 1. Pair of socks 

7. 1. Boxer shorts 
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D  

2 

3 

4 

6 

REX BELL 
DISTRICT ATTORNEY 
Nevada Bar 0001799 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 
THE STATE OF NEVADA 

3 tibl 	1 22 

,.4.11.•••■•110. 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 

	

CASE NO. C92174 
) 

Plaintiff, 	) 

	

DEPT. NO. 
) 
) 
	

DOCKET NO. 	K 
) 

ROY D. MORAGA, 	 ) 
) 
) 
) 

Defendant, 	) 
) 

	 ) 

ANSWER IN OPPOSITION TO  

MOTION FOR RETURNING SEIZED PROPERTY  

Hearing Date: 8-3-92 
Hearing Time: 9:00 A.M. 

COMES NOW the state of Nevada through REX BELL, Clark County 

District Attorney, by and through Deputy District Attorney, VICKI 

23 J. MONROE, and opposes the defendant's motion for returning seized 

24 property. 

25 / 1 / 

26 / 

27 / 

28 / 	 NI 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 
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I 
	

This answer is based upon the entire record of these 

2 Proceedings, the points and authorities attached hereto, and 

3 argument of counsel. 

4 	DATED thisAi day of July, 1992. 

REX BELL 
DISTRICT ATTORNEY 

6 
	 Nevada Bar #001799 

7 

8 
	

BY  ci.„)KI J. MO E
,L4.16111I  

VIC  
Deputy District Attorney 
Nevada Bar #00003776 9 

10 

EQINIa_ARP_AUEUQEITIEE 11 

STATEMENT OF FACTS  12 
of 1:30 a.m. and 5:30 On December 5, 1989, between the hours 13 

a.m., the defendant entered the victim's residence located at 1000 14 

Dumont, Apt. 227. As there were no signs of forced entry into the 15 

apartment, it is believed that the victim's 22 year old daughter 16 

left the front door closed but unlocked. 	Once inside, the 17 

defendant took a woman's Seiko watch and approximately $25 from a 18 

coffee table in the living room, an unknown amount of cash from the 19 

victim's bedroom dresser, and a key to the apartment which was 20 

laying on a table by the front door. The defendant then left the 21 

apartment. At approximately 7:30 a.m., the victim returned home 22 

23 and discovered the items missing. Police were contacted and a 

24 crime report was submitted. Significantly, the victim's 22 year 

25 old daughter was upstairs asleep during the time of the incident. 

26 
	

On December 5, 1989, at approximately noon, the victim (a 46 

27 year old female) was awakened by the defendant knocking at her 

28 front door; after informing the defendant that he had awakened her 

-2- 
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and to leave, the victim returned to her bed, Approximately 1 3/4 

2 hours later, the victim was awakened by a noise in her home; upon 

3 investigating, she discovered the defendant on the stairs outside 

4 of her bedroom. The defendant grabbed the victim, placing his hand 

5 over her mouth and forced her into her bedroom and onto her bed. 

6 A struggle ensued and the victim was able to free herself and 

7 attempted to flee; however, the defendant pushed her down on the 

8 staire. The defendant grabbed the victim from behind, twisting her 

9 arm behind her back, forced her back into her bedroom, threw her 

10 onto the bed, and sexually assaulted her by inserting his penis 

11 into her vagina. After the defendant ejaculated into the victim's 

12 vagina, he allowed her to get up. The victim went downstairs to 

13 the kitchen, followed by the defendant; while downstairs, the 

14 defendant pushed the victim onto the couch and attempted to have 

15 sexual relations with her. The victim was able to free herself. 

16 The defendant then instructed the victim to shower and she 

17 complied. Upon the victim exiting the shower, the defendant forced 

18 her back onto the bed and inserted his penis into her vagina a 

19 second time. After ejaculating, the defendant allowed the victim 

20 to get up. When the defendant went into the bedroom and began 

21 "washing himself", the victim went downstairs and telephonically 

22 contacted her daughter, informing her of the attack and asking for 

23 police assistance. The defendant cams downstairs and left the 

24 apartment. 

25 
	At approximately 2:14 p.m., police detained the defendant in 

26 the 900 Block of Sierra Vista; after being positively identified by 

27 the victim, he was arrested and transported to the Clark County 

2a Detention Center. The victim was transported to the University 

-- 
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Medical Center and a rape examination completed. 

Defendant plead not guilty and his case proceeded to trial on 

March 12, 1990, through March 15, 1990. The jury found Defendant 

guilty of two counts of Burglary and two counts of Sexual Assault. 

On June 13, 1990, the Defendant was sentenced to life in the 

Nevada State Prison without the possibility of parole after being 

adjudicated a habitual criminal. 

Defendant's appeal to the Nevada Supreme Court was denied on 

August 27, 1991; however, the court remanded the Defendant's case 

to District Court for resentencing. The Supreme Court found that 

the District Court had erroneously imposed one sentence for 

multiple offenses (Exhibit I - attached hereto and incorporated 

herein). 

On October 21, 1991, this Court resentenced Defendant to ten 

(10) years Nevada State Prison for Count T - Burglary, to run 

consecutive to Count 11 - Burglary to run consecutive to life 

imprisonment without the possibility of parole to Count III - 

Sexual Assault to run consecutive to life imprisonment without 

possibility of parole for which Defendant was also adjudicated an 

habitual criminal. 

21 

I 

On January 29, 1992, this Court appointed Mark Bailus to 

22 handle any further proceedings. 

23 	 ARGUMENT  

When Defendant was arrested shortly after he sexually 

25 assaulted the victim, the police impounded into evidence the 

26 clothes he was wearing at the time of the arrest. This property 

27 included one pair of cowboy boots, one pair of white socks, one 

28 pair blue levi jeans, one gray jacket, one pair white boxer shorts, 

-4- 
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REX BELL 
DISTRICT ATTORNEY 
Nevada, Bar 0001799 

14/24i2 
VICKI J. M 
Deputy District Attorney 
Nevada Bar 000003776 

BY: 

one white "UNLV Rebels" sweater, one white pullover shirt, and one 

2 brown elastic knee brace. 	(Exhibit IT, attached hereto and 

incorporated herein). 	Several of these clothing items were 

examined by Linda Errichetto of the Las Vegas Metropolitan Police 

Department Crime Lab. The information recovered was used at trial. 

The clothing that is the basis of Defendant's motion was and 

remains evidence in this case. The State anticipates that 

Defendant's attorney will file Petitions for Post-Conviction 

Relief. Due to the fact that the clothing is evidence and 

Defendant's case is still ongoing, the clothing must not be 

returned to the Defendant. 

CONCLUSION  

The State respectfully requests that Defendant's motion to 

return his property be denied. 

DATED this 
	

day of July, 1992, 

23 

24 

25 

26 

27 

28 
-5- 
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19 

20 

21 

22 
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CgRTIFISATE OF MAILOG 

I hereby certify that on the 	 day of July, 1992, I 

3 deposited a copy of the above and foregoing in the United States 

Mail, Las Vegas, Clark County, Nevada, addressed as follows: 

ROY D. MORAGA 
Ely State Prison 
P. O. Box 1989 
Ely, Nevada 89301 

1 

2 

5 

6 

7 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

1:4 0-CrNUSL. 
1 T  Employee of t 4 istr ct 

Attorney's Of ice 

RECEIPT OF COPI 

RECEIPT OF A COPY of the above and foregoing ANSWER IN 

OPPOSITION TO DEFENDANT'S MOTION FOR RETURNING SEIZED PROPERTY is 

hereby acknowledged this -51-41E day  of July, 1992. 

MARK B. BAILUS, ESQ. 

MARK B. BMWS 
By 

600 S. Eighth Street 

22 
	 Las Vegas, Nevada 89101 

23 

24 

25 

26 

27 

28 kjh 
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n  
Fb Rie&ery lcir1,3 6F A PPel-LA 417-  

IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY D. MORAGA, ) 
) 

Appellant, ) 
) 
) 
) 

) 
Respondent. 	) 

) 

No. 21488 

. FILED 
AUG 27 199i 

clituppwmmac,"01 

vs. 

T1i2 STATE OF NEVADA, 

ORDER OF REMAND 

This is an appeal from a ludgment of conviction 

pursuant to a jury verdict of two counts of burglary and two 

counts of sexual assault in violation of NRS 200.364, 200.366 

and 205.060_ The district court adjudicated appellant a 

habitual criminal and sentenced him to a single term of life 

imprisonment in the Nevada State Prison without the possibility 

of parole. 

Appellant's sole contention on appeal is that the 

evidence presented at trial was insufficient to support the 

jury's finding of guilt. Our review of the record on appeal, 

however, reveals sufficient evidenCe to establish guilt beyond 

a reasonable doubt as determined by a rational trier of fact. 

See Wilkins Ar. State, 96 Nev. 367, 609 P.2d 309 (1980). 

In particular, we note that the victim's daughter 

testified that on December 5, 1909, she discovered that her 

watch, apartment key, and some other items were missing. She 

had heard a noise the night before. The same day, appellant 

gave the daughter's watch to his ex-girlfriend as a present. A 

key to the apartment was found among appellant's belongings. 

Although the victim had locked the door to the apartment. later 

that day the victim saw appellant standing in her bedroom 

hallway. He then raped her twice. Appellant's fingerprints 

were found on a can of hairspray in the bathroom. Neither the 

victim nor her daughter had given appellant permission to enter 



- 

the apartment. 	This evidenee supports the oonclusion that 

appellant twice entered the apartment, once with intent to 

commit larceny, —once with intent to commit the felony of sexual 

assault. 

In addition, we note that the victim testified that 

when she woke up and saw appellant in her bedroom hallway, she 

screamed out the bathroom window for help. Appellant grabbed 

her mouth and threw her on the bed. Following a struggle, 

appellant inserted his penis into her vagina against her will. 

After she showered, he again threw her On .  the bed and inserted 

his penis into her vagina against her will. medical evidence 

revealed the presence of semen and sperm in her vagina. The 

victim immediately called for help. Appellant bragged about 

his deeds to a worker at the apartment complex as he left. 

This evidence supporta the conclusion that appellant twice 

subjected the victim to sexual penetration against her will. 

The jury could reasonably infer from the evidence 

presented that appellant committed two counts of burglary and 

two counts of sexual assault. It is for the jury to determine 

the weight and credibility to give conflicting testimony, and 

the jury's verdict will not be disturbed on appeal where, as 

here, substantial evidence supports the verdict. See Bolden v. 

State, 97 Nev. 71, 624 P.2d 20 (1981). 

Finally, we note that appellant's sentence is 

erroneous. Appellant was convicted of four separate offenses 

(In addition to which he was adjudicated a habitual criminal), 

yet he received a single sentence. Although the district court 

has discretion to dismiss a count of habitual criminality, see 

NRS Z07.010(4). the district court does not have discretion to 

impose but one sentence for multiple primary offenses. 	Cf. 
Barrett v. State, 105 Nev. 361, 775 F.2d 1276 (1989). 	Our 
criminal laws anticipate that, for each offense of which a 



J . 
Ros 

Steffen 

You 

J. 

resentencing of appellant. 

It is so ORDERED_ 

defendant is convicted, t 	e'shoUld he a corresponding I 

sentence. 	Accordingly, we remand this case to the district 
court for 

Rowbray 

cc: Bon. Michael J. Wendell, District Judge 
Hon. Frankie Sue Del Papa, Attorney General 
Hon. Rex Bell, District Attorney 
Morgan D. Harris, Public Defender 
Loretta Bowman, Clerk 
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7 

8! 

10 '  

11 

12 

13: 

14! 

15 

16! 

17i 

18; 

191 

201 being 

211 being 

) 
) 
) 

) 
) 

ROY D. MORAGA, ) 
) 
) 
) 
) 

  ) 

VS. 

entitled Court on the 3rd day of August, 1992, the Defendant not 

THE STATE OF NEVADA, 

ID#93S554 

THIS MATTER having come on for hearing before the above 

represented by REX BELL, District Attorney, through VICKI J. 

present, represented by MARX BAILUS, ESQ., the Plaintiff 

Plaintiff, 

Defendant. 

DATE OF HEARING: 8-3-92 
TIME OF HEARING: 9:00 a.m. 

CLARE COUNTY, NEVADA 

CASE NO. C92174X 

DEPT. NO. X 

DOCKET NO. X 

ORDER 

1 

2 

3 

4 

5 

6 

REX BELL 
DISTRICT ATTORNEY 
Nevada Bar 0001799 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 
THE STATE OF NEVADA 

Aus 17 10 16 AI4 1 31 

Criff 	• 

LERK 

DISTRICT COURT 

22 1 
23 arguments of counsel and good cause appearing therefore, 

613  

Di 

MONROE, Deputy District Attorney, and the Court having heard the 

684 



6 

Deputy District Attorney 

IT IS HEREBY ORDERED that the Defendant's Motion for Return of 

Seized Property shall be, and it is, hereby denied without 
prejudice. 

DATED this 	 day of August, 1992. 

1 

2 

4 

5 

7 

8 
REX BELL 
DISTRICT ATTORNEY 
Nevada Bar #001799 
Nevada Bar 1003776 

12 

13 

14 

15 

16 1  

17 

18 

19 

21.1 

21 

22 

23 

24 

25 

26 

27 

28 
grnr 
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4r, 
'+41P-1 

motrcg- - 	g 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

  

ED 
3 

CLERK 

1 

2 

3 

4 

5 

MARK B. BAILUS, ESQ. 
Nevada Bar No. 002284 
CHERRY, BAILUS KELESIS 
600 South Eighth Street 
Las Vegas, NV 89101 
(702) 	385-3788 

THE STATE OF NEVADA, ) 

VS. 

) 
) 
) 
) 
) 

ROY MORAGA, 	 ) 	TIME/HEARING: 

Defendant.  
) 
) 

	 ) 

MOTION FOR LEAVE TO PROCERP IN_PORNA PAUPER'S;  

7QAMLIAMPARELUSIZIS&MLAINIMaa 

AFFIDAVIT OP F2TIT1ON  

COMES NOW, Defendant, ROY MORAGA, through his attorney of 

record, MARK B. BAILUS, ESQ., of the law offices of CHERRY, BAILUS 

& KELESIS, and as a courtesy to Defendant and pursuant to E.D.C.R. 

3.70, said counsel files the following documents for an on behalf 

of Defendant, ROY MORAGA: 

1. Motion for Leave to Proceed in Forma Pauperis; 

2. Affidavit in Support of Request to Proceed in Forma 
Pauper is; 

Attorney for Defendant, ROY MORAGA 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

CASE NO, C 92174 
DEPARTMENT NO. X 

Plaintiff, 

DATE/HEARING: 	 

1 	 ig 
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3. Motion for Amended Judgment of Conviction to Include 
Jail Time Credits and 

4. Affidavit of Petitioner 

DATED this  0DP 62  day of August, 1993. 

CHERRY, BAILUS & XELESIS 

MARX 8, BAILUS, ESQ. 
State Bar No. 002284 
600 South Eighth Street 
Las Vegas, Nevada 89101 

NOT;CE 07 MOTION 

TO: STATE OF NEVADA, Plaintiff; and 

TO: REX BELL, ESQ., its attorney of record: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the 

undersigned will bring the MOTION FOR LEAVE TO PROCEED IN FORMA 

PAUPERIS and MOTION FOR AMENDED JUDGMENT OF CONVICTION TO INCLUDE 

JAIL TIME CREDITS on for hearing on the   day of 

6 	4,-- 1993, at the hour of 	 .m., in Department No. X of the above- 

entitled Court, or as soon thereafter as counsel may be heard. 

DATED this (3(P  day of August, 1993. 

CHERRY, BAILUS & KELESIS 

By 
	irA-14./ 
MARE B. 	ILdS, ESQ. 
State Bar No 002284 
600 South Eighth Street 
Las Vegas, Nevada 89101 
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I 	 DISTRICT COURT 

2 CLARK COUNTY, NEVADA 

ROY MORAGA #31584 
) 

Petitioner 	 ) 
) 

3 

4 

6 

6 Case No. C 92174 

7 	vs. 	 ) 
	

Dept NO. X  
) 

8 THE STATE OF NEVADA, 	) 
) 

9 
	

Respondent. 	 ) 
) 

10 

11 
	

MOTION FOR LEAVE TO 
PROCEED IN FORMA PAUPER'S 

12 

13 

14 

15 

16 

17 

Date of Hearing: 

Time of Hearing! 

COMES NOW the Petitioner, in propraa persona, pursuant to 

NRS 12.015, and respectfully moves this Honorable Court for an 

Order granting Petitioner leave to proceed in the above-entitled 

action in forma pauper].-s, without requiring Petitionerto pay or 

19 provide security for the payment of costs at prosecuting this 

20 action. 

This motion is made and based upon the attached affidavit 

22 and certificate. 

23 
	

DATED this f. 	day of August 	, 199 3. 

24 
	

Respectfully submitted, 

2.5 

27 

28 

18 
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5 

6 

8 

9 

10 

11 

12 

13 

14 

15 

1 
	

Dr.3TRICT COURT 

2 
	

CLARK COUNTY, NEVADA 

3 

4 
ROY MORAGA 431584 

PETITIONER, 

vs. 	 Case No. C 9217A  

THE STATE OF NEVADA, 	 Dept No.  x  

RESPONDENT. 

AFFIDAVIT IN SUPPORT OF 
REQUEST TO PROCEED IN FORMA PAUPERIS 

Date of Hearing: 

Time of Hearing: 

I F  ROY MORAGA 431584 	 , first being duly sworn, depose and 

16 say that I am the Petitioner in the above-entitled case; that in 

17 support Of my motion to proceed without being required to prepay 

18 fees *  costs or give security therefor; I state that because of my 

19 poverty I am unable to pay the costs of said proceeding or to give 

20 security therefor that I an entitled to relief. 

21 
	

I do xxx do not 	request an attorney to be appointed 

22 for me. 

23 	 I further swear that the responses which I have made to 

24 questions and instructions below are true. 

25 	 1. Are you presently employed: Yes 	NoXXX 

26 
	 a 	If the answer is yes, state the amount of your salary 

27 of wages per month, and give the name and address of your 

28 employer: 

- 1 - 



b. If the answer is no, state the date of last employment 

and the amount of salary and wages per month which you received. 

2. 	Have you received within the past twelve months any 

money from any of the following sources? 

a. Business, profession or form of self-employment? 

Yes 

 

No XXX 

    

b. Rent payments, interest or dividends? 

Yes 	No XXX 

c. Pensions, annuities or life insurance payments? 

Yes 

 

No xxx 

    

d. Gifts or inheritances? 

Yes 

 

No xxX 

    

e. Any other sources? 

Yes 	No XXX 

If the answer to any of the above is "YES" describe each 

source of money and state the amount received from each during the 

past twelve months:   

3. 	Do you own cash or equivalent prison currency, Or do 

you have money in a checking or savings account? 

Yes 	No XXX 

If the answer is 'YES" state the total value of the items 

owned: 

2 



ELY ]?ATE PRISON 
P.0t' Box 1989 
Ely, Nevada B9301 

4, 	Do you own any real estate, stocks, bonds, notes, 

automobiles, or other valuable property (excluding ordinary house- 

hold furnishings and clothing)? Yes 

 

No XXX 

   

If your answer is "YES" describe the property and state its 

approximate value: 

5. 	List the persons who are dependent upon you 

8 far support, state your relationship to those persons, and 

9 indicate how much you contribute toward their support: 

10 

11 

12 
	

-UNDER THE PENALTY OF PERJURY, pursuant to NR S 208.165, the 

13 above affidavit is true and correct to the best of affiant's 

14 personal knowledge and belief. 

15 
	 DATED this  j  day of August, 1993. 

16 

17 

18 

19 

20 / 

/ 

22 / 	/ 

1 

2 

3 

4 

5 

6 

7 

23 

24 

25 

26 

27 

28 



etOticher-In P pria Persona 

1 
	 DISTRICT COURT 

2 
	

CLARK COUNTY, NEVADA 

7 

8 

9 

3 

4 

ROY MORAGA t31584  
) 

6 	 Petitioner, 	 ) 
) 

vs. 	 ) 
) 

THE STATE OF NEVADA 	) 
) 

Respondent- 	 ) 
	 ) 

Case No. C '12174 

Dept No. X 

10 

11 	 MOTION FOR AMENDED JUDGMENT OF 
CONVICTION TO INCLUDE JAIL TIME CREDITS  

12 

13 
	 Date of Hearing: 	  

14 
	 Time of Hearing: 	  

15 
	

COMES NOW the Petitioner, ROY MORAgA #31584 	, in propria 

16 persona, and respectfully moves this Honorable Court for an Order 

17 granting Petitioner credits for all time served in presentence 

18 custody (a combined total of roughly 	193 
	

days) in the above 

19 case, and for an Amended J'udgment of Conviction reflecting said 

20 credits. 

21 
	 This motion is based on the accompanying Points and 

22 Authorities, attached Affidavit of Petitioner and all records and 

23 files of the above-entitled case on file with this Court. 

DATED this  d7  day of August  

 

1993 . 

  

24 

25 

26 

27 

28 



1 	 POINTS AND AUTHORITIES 

2 
	

Traditionally, in this State, any defendant convicted of a 

8 crime and sentenced to a term of imprisonment is entitled credit 

4 against such term and sentencing. Slack vs. State,  90 Nev. 373, 

5 
	

528 P.2d 703 (1974). 

6 
	

The common law rule, although discretionary in nature, has 

7 been held applicable regardless of the sentence imposed be it 

8 maximum, minimum, or whatever. Anglin vs, State,  90 Nev. 287, 525 

9 P.2d 34 (1979). And to all classes of defendants. Moreso, to the 

10 indigent defendant who is unable to post bail, in which case the 

11 awarding of presentence credits become mandatory. Id. 

12 
	

Along the same lines, the legislature has implemented 

13 credit to those convicted of crime. In this regard, NRS 176.055, 

14 sets forth the following: 

15 
	

(W)henever a sentence of imprisonment in the 
...state prison is imposed, the court may order 

16 

	

	
that credit be allowed against the duration of 
the sentence, including any minimum term thereat 

17 
	

prescribed by law, for the amount of time which 
the defendant has actually spent in confinement 

Is 
	

before conviction. unless his confinement was 
pursuant to a judgment of conviction for another 

19 
	

offense. 

20 
	

NEV. REV. STAT. 176.055 (1989). 

21 
	

Furthermore, NRS 176.105 commands that all credits awarded 

22 be reflected in the Judgment of Conviction: 

23 	 (I)f a defendant is found guilty and is,..(b) 
Sentenced as provided by law, the judgment of 

24 	 conviction must set forth 	the exact amount 
of credit granted for time spent in confinement 

25 	 before conviction, if any. 

26 
	

Here, the Petitioner spent  193   days in custody prior to 

27 sentencing, from 12/5/89  . 19§ 9  , to  6/16/90  . 1990 . 

28  / 

2 



1 	 However, neither the common law or statutory rule of award- 

2 ing presentence credits is being applied to the Petitioner's case. 

8 In essence, Petitioner, an indigent person, is being denied equal 

4 protection of law in violation of the Fourteenth Amendment to the 

5 United States Constitution ant Article 4, section 21 of the Nevada 

6 Constitution. 

	

7 	Furthermore, since the Nevada Department of Prisons uses a 

8 method of calculation whereby they back date the sentencing date 

9 by the total amount of jail time credit an inmate receives, deny 

10 ing Petitioner credit directly affects the amount of time the Pet- 

11 itioner must remain in custody. 

	

12 	 THEREFORE, for those reasons cited above, Petitioner 

13 respectfully requests this court award him all jail time credit to 

14 which he may be entitled. Furthermore, Petitioner requests this 

16 Court issue an Amended Judgment of Conviction reflecting any 

16 credit awarded. 

	

17 	 DATED this 	 day of August 	. 1993. 

18 

Respectfully submitted 19 

20 

21 

22 

23 

if 
4 ger 
Pet 1 ioner-In Prop 
ELY STATE PRISON 
P.C1.BOX 1989 
Ely, Nevada 89301 

24 	/ 

25 	/ 

26 	/ 

27 

28 



1 
	

DISTRICT COURT 

2 
	

CLARK COUNTY, NEVADA 

3 

4 

5 

6 

7 

8 

9 

10 

11 

ROY MORAGA #31584 

Petitioner, 

vs. 

THE STATE OF NEVADA 

Respondent. 

Case No. C 92174 

Dept No. X 

AFFIDAVIT OF PETITIONER 

Date of Hearing: 

13 	
Time of Hearing: 

14 STATE OF NEVADA 
) ss. 

15 wKITE PINE COUNTY 

1, ROY MORAGA #31584  • do hereby swear under penalty of 

perjury that the assertion of this affidavit are true, of my 

personal knowledge and belief. 

1. I am the petitioner in the above-entitled action and I 

am a lay person untrained in law; 

2. 1 make this affidavit in support of my Motion for 

22 Amended Judgment of Conviction to include Jail Time Credits. 

23 	 3. 1 have not received any credit whatsoever tor the time 

24 I spent in presentence custody in connection with the above-entit- 

25 led action. 

26 	 4. 	I was sentenced in the above-entitled action on or 

27 about  6/ 1 6/9 0   , 1990 , and prior to sentencing I served 193  

28 days in custody, from 12/5/89 	, 19 89 , to 6/1 5/90  	, 19 9 ° . 

16 

17 

18 

13 

20 

21 



5. That T believe I should be credited with a total of 

193 	days pursuant to NRS 176.055 for the time spent in custody 

prior to sentencing. 

6. If I an not given the credits sought, I will be incar-

cerated and deprived of my freedom and liberty for a period longer 

than allowed by law, and the sentence imposed by this Court, 

unless this Court takes corrective action to provide full credit 

for all time spent in custody prior to the imposition of sentence 

in the above-entitled action. 

Further your affiant sayeth nought. 

EXECUTED this  4 	day of August 	, 1993 . 

UNDER TEE PENALTY ClY PERRY, pursuant to NRS 208.165, the 

above affidavit true and correct to the best of affiant's 

personal knowledge and belief. 

DATED this 	 day of Augu5t 	, 1993 

I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

 

a 777.  j/  

la Persona' Pe ,.VEioner-In P 

ROY MORAGA * 31584 

23 / 

24 / 	/ 

2,5 / 

26 

27 

28 



in 27 le 

41womisio 
NINA 

4 

MARK B. BAILUS, ESQ. 
Nevada Bar No. 002284 2 CHERRY, BAILUS & KELESIS 
600 South Eighth Street 3 Las Vegas, NV 89101 
(702} 	385-3788 

5 

6 
Attorney for Defendant, ROY MORAGA 

7 

	

8 	 DISTRICT COURT 

	

9 	 CLARK COUNTY, NEVADA 

	

10 	 * * * * * * 

11 THE STATE OF NEVADA, 

	

12 	 Plaintiff, 

	

13 	vs. 

14 ROY MORAGA, 

	

15 	 Defendant. 

16 

17 

	

18 
	RECEIPT OF COPY of the MOTION FOR LEAVE TO PROCEED IN FORMA 

19 
PAUPER'S; AFFIDAVIT IN SUPPORT OF REQUEST TO PROCEED IN FORMA 

20 
PAUPERIS; MOTION FOR AMENDED aUDGMENT OF CONVICTION TO INCLUDE JAIL 

21 
TIME CREDITS, AND AFFIDAVIT OF PETITIONER is hereby acknowledged 

22 
this  / 	day of August, 1993. 

	

23 
	

REX BELL, DISTRICT ATTORNEY 

24 

	

25 
	

By 	  
Deputy District Attorney 
200 South Third Street 

	

26 	 Seventh Floor 
Las Vegas, Nevada 89155 27 

28 

1 

CASE NO. C 92174 
DEPARTMENT NO. X 

DATE/HEARING: 	9/8/93  
TIME/HEARING; 9:00 a,mt 

OF COPY 
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REX BELL 
DISTRICT ATTORNEY 

2 Nevada Bar #001799 
200 S. Third Street 

3 Las Vegas, Nevada 89155 
(702) 455-4711 

4 Attorney for Plaintiff 
THE STATE OF NEVADA 

5 

6 

7 

./9 	2Q kV lir 

DISTRICT COURT 

CLARK COUN1X, NEVADA 

THE STATE OF NEVADA, 	 CASE NO. 	C92174 
10 

Plaintiff, 	 DEPT. NO. 	X 
11 

-VS- 
	

DOCKET NO. 
12 

ROY D. MORAGA, 
13 #0938554 

14 
Defendant. 

15 

16 
SECOND AMENDED 

17 
	

JUINNENT OF CONVICTION (JURY TRIAL)  

18 
	

WHEREAS, on the 11th day of January, 1990, the defendant ROY 

19 D. MORAGA, entered a plea of not guilty to the crime of COUNTS I 

20 and II - BURGLARY, COUNTS III and IV - SEXUAL ASSAULT, committed 

21 between December 4, 1989, through December 5, 1989, in violation of 

22 NRS 205.060, 200.364, 200.366, and the matter having been tried 

21 before a jury, and the defendant being represented by counsel and 

24 having been found guilty of the crime of COUNTS I and TT 

25 BURGLARY, COUNTS III and IV - SEXUAL ASSAULT; and 

26 
	

WHEREAS, thereafter, on the 13th day of June, 1990, the 

27 defendant being present in Court with his counsel ROY GARCIA, ESQ., 

28 and DEBORAH J. LIPPTS, Deputy District Attorney also being present; 

8 

9 
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I the above entitled Court did adjudge defendant guilty thereof by 

2 reason of said trial and verdict and, in addition to the $25.00 

3 administrative assessment fee, sentenced defendant to Life without 

4 the possibility of parole. 

THEREAFTER on the 27th day of August, 1991, the Supreme Court 

6 ordered that the case be sent back to District Court for 

7 resentencing. 	That on October 21, 1991, the defendant was 

8 sentenced to a $25.00 administrative assessment fee and Count I - 

9 ten (10) years in the Nevada Department of Prisons. Count II - ten 

10 (10) years in the Nevada Department of Prisons, sentence to run 

11 consecutive to Count I. Count III - Life in the Nevada Department 

22 of Prisons with the possibility of parole, defendant not being 

13 eligible for parole until he has actually served five (5) years, 

14 sentence to run consecutive to Count II. Count IV - That on June 

15 13, 1991, on a motion by the State, and granted by the Court to 

16 amend the Information to allege the defendant be treated as a 

17 Habitual Criminal, pursuant to NRS 207.010(2) and that he be 

18 sentenced to Life in the Nevada Department of Prisons without the 

19 possibility of parole, sentenced to run consecutive to Count III. 

20 Credit for time served to be determined by Department of Parole and 

21 Probation. 

22 	THEREAFTER on the 15th day of September, 1993, the defendant 

23 not being present in court, represented by his attorney, the Court 

24 ordered the defendant given 180 days credit for time served. 

25 // 	
// 

26 // 	 // 

27 // 	 // 

28 // 
 

-2- 
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THEREFORE, the Clerk of the above entitled Court is hereby 

2 directed to enter this JUdgment of Conviction as part of the record 

I 3 in the above entitled matter. 

DATED this  At  day of September, 

50 Vegas, County of Clark, State of Key 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

is 

19 

20 

21 

22 

23 

24 

25 
DA189092174Ximmw/SAU 

26 LVMPD DR189-117715 
BURG. & SA - F 

27 (TK2) 

28 

1993, in the City of Las 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

CLERK'S CERTIFICATE 
	FILE 

Oci J L4 4 ,4 J 

STATE OF NEVADA, ss, 

I, Janette M. Bloom, the duly appointed and qualified Clerk of the Supreme Court of said State of 

Nevada, do hereby certify that the following is a full, true and correct copy of the Judgment in the 

matter of ROY D. NORAGA vs. THE STATL OF NEVADA, 

Case No. 22901. 

JUDGMENT  

The Court being fully advised in the premises and the law, it is now ordered, adjudged and 

decreed, to the effect; "ORDER this appeal dismissed. " 

Judgment, as quoted above, entered this 
	4tIl day 04- 
	october 

sp 
	

&p:11  

IN WITNESS WHEREOF, I have hereuniu set my hand and 

altxed the Seal of said Supreme Court. at my office in 

24th 

	

Carsoa City, Nevada, this__ 	 day ot 

	

0 ut ober 	 95 „ 19 	 

JANETTE M. BLOGNI 
Nark of Supreme Court a the Stale a Nevrtia 

Chief Deputy Clerk 

1,}7.11 Alleps 



vs. 	 ) 
) 

THE STATE OF NEVADA, 	 ) 

Respondent. 	) 
	 ) 

FILED 
OCT 04 1995 
JANETTE At (Loom 

OLE BA QE  SuPREUE COURT 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY D. MORAGA, 	 No. 22901 

Appellant, 

BY 

ORDER DISMISSING APPgAii 

This is an appeal from a judgment of conviction, 

pursuant to a jury verdict, of two counts each of burglary and 

sexual assault. At appellant's sentencing hearing, the district 

court adjudicated him a habitual criminal and as a result, 

sentenced him to a term of life in the Nevada State Prison without 

the possibility of parole. The habitual criminal adjudication was 

based on three prior felony convictions: (1) a 1977 conviction for 

aggravated assault in Arizona; {2) a 1981 conviction for attempted 

aggravated assault in Arizona; and (3) a 1988 conviction for third 

degree burglary in Arizona, 

Appellant points out that two of the prior convictions 

list the name "Roy Daniels Moragals and that the other lists the 

name "Ray Daniel Moraga" and asserts that the state presented 

convictions that may not apply to him. Appellant, however, failed 

to abject to these prior convictions on the basis of identity. 

"[A]n unexcused failure to object in the trial court to the 

State's failure to make an affirmative showing of the validity of 

the prior convictions relied upon to enhance a penalty under NRS 

207.010 preclude[s] the raising of this objection for the first 

time on appeal." Baymon V. State, 94 Nev. 370, 372, 580 P.2d 943, 

944 (197R) (citing Thomas v. State, 93 Nev. 565, 571 P.2d 113 : 

(1_977)). 

Moreover, we conclude that the state adequately proved' 

that appellant received the three prior convictions. Se  NRS 



• 
207.010; Jackson V. State, 97 Nev. 179, 625 P.2d 1165 (1981). 

The prior convictions presented by the state do not, an their 

face, "raise a presumption of constitutional infirmity," and the 

district court was entitled to use these convictions for sentence 

enhancement purposes. McAnulty v. State, 108 Nev. 179, 181, 826 

P.2d 567, 569 (1992). Accordingly, we 

ORDER this appeal dismissed. 

Steffen 
	 , C. J. 1 

Rose 

cc: Hon. Jack Lehman, District Judge 
Hon. Frankie Sue Del Papa, Attorney General 
Hon. Stewart L. Bell, District Attorney 
Cherry, Benue 4 Kelesis 
Loretta Bowman, Clerk 



IN THE SUPREME COURT OF THE STATE OF NEVADA 

REMITTITUR 

DATE: October 24, 1995 

TO: 
	Honorable Loretta Bowman, Cierk 

RE: 
	

Roy D. MORAGA vs. THE STATE OF NEVADA 

N 	.. g. P.4 
	

DIST. CT. 

Pursuant to NRAP Rule 41, enclosed is (are) the following: 

Certified copy of Judgment and copy of Order. 

_ Certified copy of Judgment and copy of Opinion. 

.......... Certified copy of Judgment and Opinion. 

.... .. Receipt for Rernittitur. (County Clerk please sign below and return Retain the 
attached copy for your records.) 

Record on Appeal Volumes 	  

Exhibits 	 

Deposition(s) of 	  

..... Memorandum of Costs and Dishursemects, 

...... 	Other_ .............. 	...... 	...... 	........... ..... 	..... _...... ....... 	........ 	........ 	........ 

cc: Hon. Jack Lehman, District Judge 
Cherry & Bailue 
Hon. Frankie Sue Del Papa, Attorney General 
Hon. Stewart Bell, District Attorney 

Issued by: 	 
Chief Deputy Supreme Court Clerk 

sp 

RECEIPT FOR REMITTITUR 

Received of fanette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the 

REMITTETUR issued in the above-entitled cause, on (date)  _ 	OCT 3  0 R95 

LORE74 1!:::" 

c go rig y Clerk 

0,• Inn AIM. 



lliCese No. C92174 

EN 
1- EU Zj ui J7 'SG 

2 ept. No. 	10 
	

(71/41.1.-CtiLI, 

3 
	

F 

ri 
to 

tr..) 

4 

5 

6 IN THE EIGHTH 	  JUDICIAL EISTRICT COURT OF THE STATE OF NEVADA 
IN AND FOR THE COUNTY OF CLARK 

ROY DANIELS MORAGA 
-.+•■•■■•••••-■-••••••••+--...1., 	7 

Petitioner, 

1 1 

12 THE STATE OF NEVADA 

AFFIDAVIT IN SUPPORT 
OF MOTION TO PROCEED 
IN FORMA PAUPERIS 

13 
	 7 

14 
	

Respondent. 

0  0 15 

, hereby declare and state 
that I am the Petitioner in the above entitled case; that in suppor 
of my Motion to proceed without being required to prepay fees, cost 
or give security thereibr; I state that because of my poverty I am 
nable to pay the costs of said proceeding or to give security 

therefor; that / am entitled to relief. 

doxXx do not 	request an attorney be appointed to 
present me. 

I further swear that the responses which I have made to 
questions and instructions below are true. 

1. Are you presently employed: Yes 	NoxxX 

a. If the answer is Yes, state the amount of your salary 
2SHor wages per month, and give the name and address of your employer: 

7 

8 

10 

16 	 1,  ROY DANIELS MORAGA 

17 

18 

19 

24 

25 

26 

27 
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1 NOT APPLICABLE 

b. If the answer is No, state the date of last employment 

and the amount of salary and wages per month which you received: 

3 

4 

2 

5 

2. Have you received within the past twelve months any 

money from any of the following sources? 

a. Business, profession or form of self-employment? 

Yes 	No  xXX 

b. Rent payments, interest or dividends? 

Yes 	No  xxx 

c. Pensions, annuities or life insurance payments? 

Yes 
	

No XXX 

d. Gifts or inheritances? 

	

Yes 	No  xxx 

e. Any other sources? 

	

Yes 	No  XXX 

If the answer to any of the above is "Yes" describe each 

source of money and state the amount received from each during the 

past twelve months:  NOT APPLICABLE 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

..■T•1■1•01 

23 
	

3. Do you own cash or equivalent prison currency, or do 

24 you have money in a checking or savings account? 

25 	 Yes 	 No  xxx 

26 	 If the answer is "Yes", state the total value of the 

27 items owned: 	 NOT APPLICABLE 

28 

706 



4. Do you own any real estate, stocks, bonds, notes, 

2 automobiles, or other valuable property (excluding ordinary house- 

hold furnishings and clothin2)? 	Yes 

 

No  XXX 

   

4 
	

If your answer is "Yes", describe the property and state 

5 its approximate value: NOT APPLICABLE 

   

6 

7 	 5. List the persons who are dependent upon you for 

8 support, state your relationship to those persons, and indicate 

9 how much you contribute towards their support: 	  

10 	 A/49i  

11 

12 
	

UNDER THE PENALTY OF PERJURY, pursuant to N.R.S,§208,165, 

the above affidavit is true and correct to the best of affiants 

personal knowledge. 

15 
	

DATED this /2//i  day of  February 	 19 96  

ROY DANIELS MORAGA # 31584 

Print your name 
	

DOP# 

22 

22 

24 

25 

26 

27 

28 

-3- 

14 

12 

16 

17 

18 

19 

20 

21 
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Case No. 

Dept No 

AFFIDAVIT OF DEFENDANT 

) 

) 

) 

‘7
v3

io
  A

iN
n

o
o
  

Cy) 

)c) 

1 

2 

3 

4 

Roy D. Moraga-31584 
P.0.8ox 1989 
Ely, Nevada 89301 

Plaintiff, In Pro Se 

Fl! Fri 
FEB ZUi id 	'36 
or•L 

CLERK 
DISTRICT COURT 

5 
	

CLARK COUNTY I NEVADA 

6 

7 

8 

) 

) 

1, ROY D. MORAGA, do hereby Swear and depose under penalty of 

Perjury that the assertionsgo Awnip Affliglyit are true and correct 

to the best of affiant's kn4wVei and bs11141. 

1) That I am an inmate in4a*rated w 'j.; 13.7he Nevada Department 

of Prisons and have been housed at the M:y StOte Prison Since 

S544.4er istA,1990 

2) That Affiant is over the age of (18) eighteen years of age 

and of sound mind competent to testify to the matters as stated 

herein. 

3) That on or about December 5th, 1989 affiant is incarcerated 

PM for two counts of Sexual Assualt and two counts of burglary,that 
en: 
rip am innocent of,and can show this by way of D.N.A. testing. affiant 

mAg to this Honorable Court to Grant Dafendant this Motion and Notice 

1.76,5 of Motion to Compel Production of seman and blood of the Samples 

of Pennie Hawk, Plaintiff, and Roy D. Moraga, Defendant. 

27 	This affidavit is made, pursuant to N.R.S.208.165, without 

28 Notary Public. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

The State of Nevada 

Plaintiff 

vs 

Roy D. Moraga 

Defendant 
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11 NAME 

ON MOTION FOR LEAVE TO PROCEED 

12 IN FORMA PAUPER'S 

13 

FINANCIAL 
CERTIFICATE 

IN THE MATTER OF 

ROY DANIELS NORAGA _ !,:DOP = 31564 
9 

10 

Ii 

Dept. No. 

3 

4 

5 

case  !,7 0 .c92174 

10 

6 IN THE JUSTICE COURT OF THE STATE OF NEVADA 

IN AND FOR UHITE PINE COUNTY 

8 

14 	 I hereby certify that the Plaintiff herein has the sum 

15 of $ 

16 where he is confined, 	further certify that Plaintiff lik
ewise 

17 has the following securities to his credit according to the 

18 records of said Institution: 

19 

20 

21 

22 	 DATED: 

23 

24 	 By: 
Nevada Department of 1l5risons 

• Inmate Services Accountant • 
Auttiroized Officer of Institution 

Inm 

4  

25 

26 

27 

28 

on account to his credit at the Institution 
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Mark 8. Bailus, Esq. 
600 S. 8th Streut 
P.O.Box 43007 
Lae Vegas, Nevada 09116 

3 
'Attorney for Petitioner 

4 'Roy D. mordga 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

7 Roy D. Moraga 	 ) Case No. C-92174 
) 

8 	Petitioner 	 ) Dept.No. 

9 	vs 	 ) 
) 

10 State of Nevada 	 ) 
) 

11 	Respondent 	 ) 
	 ) 

12 

13 	 EX PART7 MOTION FOR FEES FOR EXPERT SERVICES 

14 	 Date of Hearing 	 

15 	 lime of Hearing 

2 

5 

6 

"I
lv

i
t)
 x

im
n

o
'3  19 

4NY 

FIE 

16 	COMES NOW, Petitioner Roy D. Moraga, by and through his Court 

17 appointed counsel of record, Mark 8. Etai/us, Esq., and hereby 

18 moves this Honorable Court for an ORDER authorizing the expenditur 

This application for granting of fees in the amount of Five 

24 Hundred ($500,00) dollars by the court which are proper and 

25 necessary for the perparation of an affirmative defense in the 

26 above entitled action. 

27 	It is further requested that all records of the subject matte 

28 of this Motion be Sealed by the Court in order to protect 

of fees for the purposes of compensating an expert witness needed 

for Petitioner's defense, pursaut to N.P.S. 7.135, The purpose of 

compensating and subpoenaing said witness is Lo ascertain if 

petitioner voluntarily and knowingly entered a Plea of not Guilty. 

(113;Vi 
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1 Petitioner's rights to a Fair Trial, should a New Trial be Ordered. 

21 	This pleading is made and based upon N.F.S. 7,135, all the 

3 papers and pleadings on file, and the affidavit attached hereto, 

4 and is made in good faith and not to delay justice. 

5 Dated this 
	

day of 	 , 199 . 

RESPECTFULLY SUBMITTED 

Mark B. Bailus, Esq. 
600 S. 8th Street 
P.O.Box 43087 
Las Vegas, Nevada 89116 
Attorney for Petitioner 

NOTICE DP MOTION 

TO: The Honorable Court in teh above entitled cause of 

Action. The State of Nevada, FlOspondent. and it attorney, you and 

each of you, will please take notice that the under-signed will 

bring the foregoing Ex Parte Motion for fees for Expert Services 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

for hearing before the above entitled Court on the day of 

,199 , at the hour of 
	

am/pm; Department 
	

or 

as soon thereafter as counsel can be heard. 

RESPECTFULLY SUBMITTED 

Mark B. Bai1us, Esq. 
22 

23 

24 

25 

26 

27 

28 
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POINTS AND AUTHORITIES 
IN SUPPORT OF EX PARTE APPLICATION 

UNDER N.R.S. 7.135 

FACTS 

Defendant has applied for an appropriation of expense funds to 

employ, Dr. Thorn Jefferson -Sutler. 

The state has a constitutional duty to provide indegent defen-

dants with expert and other services reasonably necessary in prese 

nting meaningful defense. AKE  V. Oklahoma,  470U.S.68 (1985).Mason 

10 

11 

12 

13 

19 

15 

16 

17 

18 

19 

v. Arizona, 504 F.2d. 1245,1351 (9th Cir. l974). The Nevada Legis-

lature has fecognized it's duty to provide such Services by enact-

ingN.R.S.7.135 which provides in relevant part as follows...The 

attorney appointed to represent a defendant.. .may employ,subject 

to the prior approval of...the district court in an ex parte appli 

cation, such investigative,expert or other services as may be 

necessary for an adequate defense. The defendant is unaware of any 

Nevada cases construing N.R.S. 7.135. 

HOWEVER, N.R.S. 7.135 is similar to the criminal Justice Act 

provision Authorizing appropriations for experts in Federal Cases, 

20 18 U.S.C.6 300 A(e). Federal Cases construing said statute have 

21 established the principles which govern indigent applications for 

22 expert and other services. A discussion of those principles follow, 

23 	The decision whether to appropriate funds to the defense for 

24 expert services is not an adversarial matter. Indeed, A defendant 

25 application for funds to employ an expert is ex parte, SEE N.R.S. 

26 7.135. 

27 	To qualify for funds, a defendant must make a showing that the 

28 employment of the expert is necessary for an adequate defense, N. 

1 

2 

8 

6 

6 

7 

8 



1 S. 7.135. This standard of 'necessity' is not by any means, a 

2 strict one,the standard is one of "reasonable necessity". United 

3 States v. Durant, 545 F.2d. 823,827 (2nd dr. 1971).Moreover, the 

4 goal is not Simply to provide an indigent defendant with a minimal 

5 adequate defense, rather, the gola is, insofar as possible, to 

6 overcome the defendant's indigency and provide him with the same 

7 quality of expert services that a financially Solvent defendant 

8 could afford, See, United States v. Theriault, 440 F.2d 713,716, 

9 (5th Cir. 1971),(Wisdom J.noncurring),thus, it is reversable error 

10 to deny an indigent defendant's request for funds to retain an 

11 expert if a reasonable attorney representing a financially solvent 

12 defendant might hire the exoert. Durant, supra,Commonsensically, 

13 the extent to which a reasonable attorney would involve experts in 

14 the defense of a case would depend upon the seriousness of the 

15 charge. Obviously, in a case such as the instant case, a reasonabl 

16 attorney would seek experts to a greater degree then in a routine 

17 felony case. 

18 An expert employed by the defense with court-appointed funds 

19 is not a neutral adviser to the court. Rather, he is a member of 

20 the defense team, and as such, his role is to assist the defense 

21 by being available to testify if called upon by the defense, by 

22 assisting counsel in cross-examining state witnesses, etc. United  

23 States v. Crews, 781 F.2d 826,834 (10th Cir. 1966),United States 

24 v. Bass, 477 F.2d 723,725, (9th Cir. 1973), United States v. Pat- 

25 terson, 724 F.2d 1128,1130, 1131,(5th Cir.1984). Because the exper 

26 is a member of the defense team,the court should erdinarilv defer 

27 to defense counsel's selection of experts. Bas .s, 477 F.2d at 726. 

28 	Defense counsel's sh6w in7  for wanting to retain the requested 

(4) 
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1 

4 

2 defense, and counsel's approach to the case, Thus,an attorney re- 

5 

6 

expert's does reveal counsel's mental processes, areas of possible 

presenting a solvent client would nit, However, have to apply for 

funds pursuant to N.R.S. 7.135 and, therefore, would never be re-

quired to reveal his mental processes. To prevent disclosure to 

the state of defense counsel's mental processes regarding a proper 

defense, the defendant is requesting that all pleadings relating 

8 to his requested appropriation... be sealed, Pursaunt to N.R.S. 

9 7.135. 

10 	The sealing of these pleadings becomes necessary to avoid 

11 constitutional deprivations, defendant submits that requiring his 

12 attorney to reveal information to the state prosecutor Ln a situa- 

13 tion where a financially solvent client's attorney would not have 

14 to do so intrudes upon the attorney-client relationshin in violet- 

15 ion of the Sixth Amendment right to counsel and the Fifth Amcndmen 

16 due process clause. IT also constitutes invidious discrimination 

17 based upon lack of wealth in violation of the equal protection and 

18 due process clauses of the Fourteenth Amendment. 

19 	 CONCLUSION 

20 	Based upon the legal argument herein, the defendant respect- 

21 fully request that this court authorize the necessary funds for 8 

22 	n. Al A, te./.■/1),  a for the purpose of (n rff. A)S ? z ( nopti solj 	and to 

23 issue a court order sealing all pleadings relating to these 

24 request. 

25 	Dated this iAtif day of i - 4J)i-Z141 1 	199iJ. 

26 

27 

7 
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Roy D. Moraga 
Inmate No. 31584 
P.O.Box 1989 
Ely, Nevada 89301 

3 

4 

5 
	

DISTRICT COURT 

6 
	

CLARK COUNTY, NEVADA 

7 
	

oo0oo 

8 The State of Nevada 	 ) 	Case No. C-92174 
) 	Dept. No. 	 

9 	Plaintiff 	 ) 
) 

10 	vs 	 ) 	MOTION AND NOTICE OF MOTION 
) 	TO COMPEL,PRODUCTION OF 

11 Roy D. Morage 	 ) 	SEMAN AND BLOOD 
) 

12 	Defendant 	 ) 
) 

13 
Date of Hearing3-  	Ce.,  

14 	 Tin*, of Hearing  tnooppoll4i  

15 	TO; The State of Nevada, Plaintiff,and 

16 	TO; Stewart Sell,Clark County District Attorney. 

17 	You and each of you Please take notice that that the defen.T5. ,  

18 dent respectfully moves this Court to Order the state witness 

19 Linda T. Errichetto, to give to Dr Thorne Jefferson Butler, M.D. 

20 A forensic Pathologist and Toxicologist for Associated Pathologist 

21 Laboratories, Located at 4230 Burnham Avenue, Las Vegas, Nevada, A 

22 sample of his blood and semen for D.W.A. Profiling Analysis. 

This Motion is being made so that a D.N.A. Forensic compari-

son can be made between Semen and Blood Samples obtained and the 

evidence recovered by the Metropolitan Police Department and is 

based upon the pleadings and records on file, the points and 

27  authorities attached hereto and any argument of defendant required 

28 by the Court. 

1 

2 

(1) 
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5 

6 

7 

BY 
oy40, *Drage-- 

P.6.Box 1989 
Ely, Nevada 89301 

La._/Azz 

1 
	

Said Motion will be heard in the above-entitled Court on the 

2 
	day of 	,1996), at 	 a.m. or as soon thereafter 

8 as defendant can be heard. 

4 dated this 	day of 

 

,1996, 

  

POINTS AND AUTHORITIES 

Forensic DNA Evidence; Analysis 

When forensic DNA analysis appeared in 1987 the publicity 

made it sound like a dream come true for prosecutors and a night-

mare for defense counsel. This new law technique could be used to 

identify the source of mini.scule bits of blood.skin. seman and eve 

hair roots or saliva. DNA typing was hailed as an infallible way 

to find the perpetrarors of violent crimes, almost as if the 

criminal had left an address and social security number behind. In 

many early cases, defense lawyers could find no way to critize the 

process, and it's air of scientific certainty gave it extra weight 

with juries. 

However, petitioner submits that situation has now changed as 

another aspect of DNA evidence is it's ability to exclude suspects 

this new wave of tests are being used to exclude rape suspects and 

23  murder suspects otherwise implicated by circumstantial or eye wit- 

24 nesses testimony. In Fatc,, defense attorneys are useing new DNA 

25 tests in order to successfully appeal old convictions.(see DNA 

26 Exclusions; new tounds for attacking old convictions.BNA crim.Prac 

27 Manual, Jenurary fi, 1993, at 6).Kolecules in tissue called DNA 

28 (Deoxyribonucleic Acid), which contains each individual's genetic 

( 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 
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1 code), which contains each individual's genetic code and carry 

2 hereditary patterns, are being used to identify suspects in crimi- 

3 nal cases. Sometimes. years after a conviction, this new high- 

4 technology test proves a convicted person was innocent. 

5 	In Forensic DNA tests, genetic material from a suspect is 

6 compared to DNA from evidence which could be from the victim,the 

7 perpetrator or. of"course, someone else' four, six or eight highly 

8 variable (alleles) from each susprct's DNA are compared. If the 

9 (alleles) "do not match' the suspect could not be the Source of 

10 the evidence, if they do match, then he or she could. Roy D.Moraga 

11 was convicted of the alleged rape of Penni. Hawk(a white female) 

12 thus based upon forensic DNA test, Moraga would have a different 

13 (alleles) than Pennie Hawk in DNA analysis of blood semen. 

14 	The undisputed evidence in the instant Case, reveals that Metr 

16 Criminalest Linda T. Erricbetto examined the following samples fro 

16 Fannie Hawk at Las Vegas, Metropolitan Police Department Forensic 

17 Laboratory. Blood, Vaginal Swabs, Oral swabs, Vaginal Smeare,Saliv 

18 Pubic Haircombed. Pubic hair Standard and Head Hair.(D.C.11 7).and 

19 DR. No. 89-117709. Old Convictions. (SEE Dna Exclusions; New 

20 grounds for attacking Inforeneic DNA tests, genetic material from 

21 a suspect is USEING, the use of forensic testimony and it'steshing 

22 procedures are well documented in this State where prosecutors hay 

23 obtained convictions based upon such inculpatory findings against 

24 Suspects and/or Defendants in criminal cases. These testing proce- 

25  dures have also exonerated defendant's convicted of a crime. See i 

26 e, Crockett v. State,  In each case the state went to great lengths 

27 and expense to introduce Scientific Evidence to connect the Suspec 

28 or Defendant to the physical evidence examined and tested by 

(31 



I Forensic Experts. 

2 	In Redman v. State,  829 F.2d. 395 (Nev, 1992) the state and 

3 its agents searched the defendants vehicle and obtained 2 pair of 

4 handcuffs, a stun gun with dried blood on it, survival knife and 

6 a .22caliber Ruger and Finger print evidence, was all found all 

6 over the victim's Van. This physical evidence was tested and used 

7 against the defendant at his trial and resulted in his conviction. 

8 	In Dawson v. State,  825 P.2d 593 (Nev. 1992) the state used 

9 forensic experts to connect teh defendant to the crime when they 

10 found 2 buttoms, a small piece of belt and some hair samples, a 

II witness idnetified one of the buttons as having characteristics 

12 identical to the remaining buttons on the victims blouse, the belt 

13 was idenified as part of victims belt, and the hair samples found 

14 in Dawaons car had similar characteristics as hair samples taken 

15 from victims body. See also Michael Doyle v. State,  101 Nev. 360, 

16 705 P.2d 626 (1985). 

17 	 HAIR ANALYSIS EVIDENCE 

18 	Radioimmunoassay hair Analysis, used to reveal drug use over 

19 a period of time (nomths) was sufficiently to be admissible in a 

20 probation hearing as some proof that the probationer violated the 

21 conditions of his probation. The court concluded that extensive 

22 Scientific Writings on RIA hair samples analysis established its 

23 reliability and acceptance in the field of forensic Tolicology 

24 when used to determine cocaine use, U.S. v. Media, 	U.S. 	,1990 

25 	(E.D.N.Y.). 

26 
	

DISCOVERY-FAILURE TO MAKE REQUEST 

27 
	

Departing from the Federal Law, the Massachuseets Supreme 

28 Judicial Court concluded that, when a defendant has not made a 



1 Specific Request for the evidence in question. proSecution nondis- 

2 clousre of exculpatory evidence entitles the defendant to a new 

8 trial if absent the evidence would have played an important role 

4 in the jury's deliberations and conclusions, even though even 

5 it is not certain that the evidence would have produced a verdict 

6 of not guilty. (the prosecutions failure to disclose photographs 

7 taken of defendant after his arrest clearly showing that he had a 

mustache entitled defendant to a new trial, even though the defen- 

9 dant did not make a specific request for the photographs, whereas 

10 here,the alleged victim and another witness stated the attacker 

11 was clean shaven. 

12 	Adopting Dinoisio, supra,  United  States v.  Mara, supra_,  held 

13 that a specific and narrowly drawn directive requirsing a witness 

14 furnish a handwriting sample to a grand jury, to be used se a 

15 standard of comparison with certain writing, violated no Fourth 

16 Amendment interest. 

17 	The defendant delieves that the overriding function of the 

18 Fourth Amendment is to protect personal privacy and dignity again- 

19 et unwarrented intrusion by the state. The instant case does not 

20 reflect such inwarrented intrusion. 

21 	 CONCLUSION 

22 	Based upon the above Pointe and Authorities, and any argument 

23 of defendant, the defendant respectfully requests an Order compel- 

24 ling the productiov of seman from the states witness, Linda T. 

25 Errichetto. The prior testing of Errichetto's Semen found inside o 

26 Pennie Hawks. 

27 

28 	Dated this 146  day of rAN•Py 	199&7. 
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1 Roy D. Moraga-31584 
P.O.box 1969 

2 Ely, Nevada 89301 

3 	 Case No. 	  

4 	 MOTION FOR RELEASE ON OWN RECOGNIZANCE 

5 	COMES NOW, the appellant Roy D. Moraga In proper person and 

6 in Forma Pauper's, and respectfully requests this court to grant 

7 the appellant an C.R. release. 

This Motion is based upon the attached affidavit of appellant 

9 and Scientific Evidence previously submitted herein and all papers 

10 pleadings and documents on file herein. 

11 
	

nated. this littit day ot 	LriJ4y 1996.  

12 
	

Respectfully Submitted 

13 
	

Wherefore your affiant prays he be granted an O.R. and be 

19 released pending the court's ruling on the merits of appellant's 

16 Forensic Exculpatory Evidence establishing appellant's colorable 

16 claim of innocence. 

17 

18 
	

RESPECTFULLY SUBMITTED 

20 

21 

22 

23 

24 

25 

26 

2'7 
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1 	 MEMORANDUM OF POINTS AND AUTHORITIES 

2 
	

Petitioner's right to effective assistance of counsel includes 

8 the right to ancillary services necessary in teh preparation of a 

4 defense. Such right is statutorily Authorized by Nevada Revised 

5 Statute Section 7.135 Providing compensation of appointed counsel 

6 and provides that counsel shell be reimbursed for "necessary expense 

7 
	

Petitioner's Statutory right is based on the provisions of 

8 law which provide that the court shall allocate resources for the 

9 payment of experts as part of necessary expenses for defense; if 

10 petitioner cannot afford the cost. Corenevski V. Superior Court. 

11 36 C.3d 307, 682 13 .2d 360 (Ce1.1984). 

12 	rc.R.S. 7.135 States; 

13 	7.135 Reimbursement for expenses; emplOyment of investigative 

14 expert or other services. 

15 	The attorney appointed by a Magistrate or District Court to 

16 represent a defendant is entitled in addition to the fee provided 

17 by N.R.S. 7.135 for his services, to be reimbursedor expenses 

18 reasonably incurred by him in representing the defendant and may 

19 employ. subject to the approval of the Negietrate or the District 

20 Court in Ex Parte Application, such investigative, expert or other 

21 services, must not exceed $300.00. exclusive of reimbursement for 

22 expenses reasonably incurred, UNless payment in excess of that 

23 limit IS: 

24 1. 	Certified by the trial judge of teh court ,or by the magistrat 

25 if the services were rendered in connection with a case disposed 

26 of entirely before, as necessary to provide Fair compensation for 

27 character or duration and 

28 2. 	Approved by the presiding iudge of the judicial district in 
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which the attorney was appointed, or if there is no presiding 

judge, by the district Judge who holds Seniority in years of 

service in offire.(1975,P.1155,1981,P.875,1983 P.110). 

POINTS AND AUTHORITIES 

The following Authorities stand for the proposition that all 

real or physical evidence is not ptrtected by the Fifth Amendment, 

Mc Cray v. State, 85 Nev. 597,460 P.2d 160 (1969). 

The Court,in Schmerber v. California, 384 U.S. 757, 86 S.CT. 

1826, 16 L.Ed. 2d 908 (1966), was called to decide whether the 

withdrawal of blood and admission in evidence of the analysis 

violated a defendant's privilege under the Fifth Amendment. 

"We hold that the privilege protects an accused only from 
being compelled to testify against himself, or otherwise 
provide the state with evidence of a testimonial or 
communications nature, and that the withdrawl of blood and 
use of the analysis in question in this ease did not involve 
compulsion to these ends". 
IN United States v. Wade,388 U.S.218 (1967), the Court said: 

"We held in Schmerber, supra, 184 U.S.at 761, 86 S.Ct.at 1830 
that the distinction ot be drawn under the Fifth Amendment 
privilege against self-incrimination is one between an accuse 
communications in whatever form, vocal or physical, and 
compulsion which makes physical evidence Schmerber, supra, at 
764, 86 S.Ct. at 1832, werecognized that both Federal and 
State Courts have usually held that-. .'(the privilege) offers 
no protection against compulsion to submit to fingerprinting 

or photography, or measurements, to write or speak for 
identification, to appear in court, to stand, to assume a 
stance, to walk or to make a particular gesture". Id at 764, 
86 S.Ct. at 1832, 388U.5. 223. 
The court held that the extraction and chemical analysis of a 

blood sample involved no shadow of testimonial compulsion upon or 

enforced communication by the accused". Id. at 765, 86 S.Ct. at 

1832. 

These cases led the Supreme Court to conclude in Gilbert v. 

Celifornia.388  U.S. 263, 87 S.Ct. 1951, (1967). that handwriting 

exemplars were not protected by the privilege against compulsory 

1 

2 
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4 

5 
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self-incrimination. While(o)ne's voice and hand writing are of 

2 course means of communications,"we held that a'mere handwriting 

3 exemplars in contrast to the content of what is written, like the 

4 voice or body itself, is an identifying physical characteristic 

5 outside it's protection," Id, at 266, 267, 87 S.Ct. at 1953, and 

6 similarly, in United States v. Wade,388 U.S. 218, 87 S.Ct.1926. 18 

7 14 - ed. 2d 1149, We found no error in compelling a defendant accused 

8 of bank robbery to utter in a lineup words that had allegedly been 

9 spoken by the robber, The accused there was required to use his 

10 vioce as an identifying physical characteristic, not to speak his 

11 guilt: Id.at 222, 223, 87 S.Ct. at 930. 

12 	Finally, United States v. Dioniei0,410  U.S.1. 93 S.Ct. 764 

13 (1973) and United States v. Nata,410 U.S.19, 93 S.Ct. 774 (1973). 

14 furhter supports the defnedant's position, In Dionisio,  supra,the 

16 court held that a subpoena to compel a person to appear before a 

16 grand Jury doe not constitute a "seizure" within the meaning of 

17 the Fourth Amendment, and the fact that many others besides respon-

dent were ordered to give vioce renardings did not render the sub-

poena unconstitutional. 

23 

24 

25 

26 

27 

28 
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1 	When forensic DNA analysis first appeared in 1987, the publi- 

2 city made it sound like a dream come true for prosecutor and a 

8 nightmare for defense counsel. 

	

4 	This new law technique could be used to indenify the sousce o 

5 miniscule bit of blood, skin, semen, even hair roots or salvia. DN 

6 typing was hailed as an infallible way to find the perpetrors of 

7 violent crimes, almost as if the criminal had left an address and 

8 Social Security Number behind. In many cases, defense lawyers caul 

9 find no way to critize the process, and its air of scientific cer- 

10 tainty gave it extra weight with jurors. But that situation change 

11 Sceintific debate over DNA analysis has become heated. As a result 

12 Eight Appellate Courts have excluded it or barred Statistics based 

13 explanations of what it means when a suspects DNA matches the DNA 

14 of evidence from a crime scene. Meanwhile another aspect of DNA 

15 evidence it's ability to exclude suspects, is coming to fore. Test 

16  are being used to exclude rape suspects otherwise implicated by 

17 circumstantial or eyewitness testimony, and defense counsel are 

18 useing new DNA test in order to appeal old convictions. 

	

19 	Weakland Part Indian would have a different alleles than 

20 Marvin Krouse in DNA analysis of blood,skin, hair-roots, the typin 

21 process often called DNA fingerprinting is based on an analysis of 

22 the genetic material found in all cell nuclei. The process takes 

23 about 6 weeks and uses about $100.00 worth of materials. Three mai 

24 commercial Lab. cellmark, lifecodes, and Cetus, do the test. Sp do 

25 the Federal Bureau of Investigations and about 40 statesand local 

26 crime Lab.s.Protocals and materials at different Gab's may vary,if 

27 they do, the results are not comparable and cannot be used to link 

26 crimes. However, most states and local crime Lab's use the F.B.I. 
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1 techniques, so their experts centralized databanks to help connect 

2 serial rapes and murders.. In forensicDNA test, genetic material 

3 from a suspect is compared to DNA from the evidence, whichcould be 

4 from the victim, the perpetrator or of course, someone else. four 

5 six, or eight highly variable segments (alleles) from each suspect - 

6 about a third of the time. This frees police to seek the real 

7 criminal and saves the tax payer dollars. A recent San Diego case 

8 shows how important DNA exclusions can be. A test of an overlooked 

9 semen stain on a rape child's nightgown freed her father Jim Wade, 

10 on the eve of trial. The authorities had not beleaved the girl 

11 when she said she had been abducted by a stranger. She was placed 

12 in a Foster Home and convinced to say her father had molested her, 

13 and Wade was jailed. A year later, Someone noticed the stain,DNA 

14 ruled out the father and pointed to a Known child molester who 

15 lived nearby. People v. Wade,  No.CR-120451 (cal.San Diego Super. 

16 Ct.Nov. 1991).The whole family has filed suit against the private 

17 parties and government agencies involved in the prosecution. In a 

18 few cases, people convicted by circumstantial evidence or eyewit- 

19 neSS testimony have used DNA analysis to win freedom, Ironically, 

20 district attorneys who enbrace DNA evidence for prosecution some- 

21 times argue that it is so new and expensive for use in appeals. 

22 	Thus far, the convict pays, In a widely reported New York case 

22 Kerry Koter was released after serving 11 years when DNA test he 

24 paid for showed he was no the Source of seman found on a Rape victi 

25 clothing. Peter Newfield and Law Professor Barry Scheck, who head 

26 the National association of Criminal Defense Lawyers task force on 

27 DNA evidence, represented Koter in his appeal. People v. Koter,No. 

28 2480-81 (New York Suffolk County Sup. Ct. Dec. 14,1992). 



1 Koter was convicted when a woman identified him as the man 

2 who had raped her twice, her testimony apparently outweighed Koter 

3 's alibi and other evidence suggesting a misidentification. While 

in prison. Koter saw a '1. V. show on DNA evidence and asked to have 

tests doen. Repeated DNA test show that neither he nor the victims 

husband was the source of the semen. Scheck says that both the 

Koter case and the Mi l e rate of conclusions suggest that many 

innocent men are rotting in jail"(See DNA EXclusions; new grounds 

for attacking old convictions, DNA Crim.Prac. Manual, January 6, 

1993. at 6). 

In a recent incident where a man charged with rape by a form- 

er girlfriend found himself in the same ,efell with a man who looked 

very much like himself, the pe 
r

te saije* too, had once dated 
/ r — 

someone who lived in the rapield -Wpan's apartment complex. When the 

first man was later excluded by 4 DNA test, he told the authoritie 

about the cellmate, whose DNA turned out to match the rape evidenc 

Here the technology worked both ways: it ruled out one suspect and 

zeroed in on another. 

Criminal Defense lawyers spend a great deal of time thinking 

about experts, these lawyers know thatthe testimony an expert give 

21 in a trial often can make the difference in the defendant's case. 

22 	Making the best use of an experts of knowing when to challeng 

za a government expert are critical skills that every defense lawyer 

24 needs to have, but developing those skills can be a constant chal- 

25 lenge. In recent decades, many new areas of expertise have develop 

26 and established areas are constantly evolving. 

27 	The most fundamental principle underlying a defendant's right 

28 to present evidence at a criminal trial is the public interest in 
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determining truth and reaching an accurate conclusion as the Supr. 

Court noted in AK E . Oklahoma,The  states interest in prevailing 

at criminal trials, unlike that of a private litigant,is necessari 

tempered by its interest in the fair and accurate adjudication of 

criminal cases': expert testimony is frequently used to provide 

evidence in the form of opinions and hypotheticals that neither 

the defendant nor the government can otherwise introduce at trial. 

To be admissible, expert testimony must meet five criteria, (1)the 

witness giving the testimony must qualify as an expert under Fed. 

Rules of Evidence 702;(2), the testimony mullt be helpful to the 

jury and must focus an a subject the average juror knows A LITTLE 

ABOUT. (3) It must be relevant and material; (4) It must be reliab 

or conform with generally accepted explanatbry theory and (5) its 

probative value must outweigh any potential prejudicial impact.If 

expert testimony is to be helpful to a jury in determining the 

truth, that the evidence also must be reliable and accurate. To 

insurethis, many courts apply a test adopted in 1923 by the distri 

of Colunbie Circuit in Frye v. States,293  P. 1013 (D.C. Cir.1923), 

that a test requires that scientific expert testimony be based on 

a Scientific principle or discovery that has gained general accep-

tance in the particalar field in which it belongs': 10. U.S. v.  

Cooper, 983  F.2d 928 (9th Cir.1993) defendants charged with offens a 

relating to manufacture of Methamphetime moved to dismiss Indict-

ment on grounds of distruction of evidence. 

The court of Appeals, Beezer, J. held that:(1) government 

bad faith failure to preserve laboratory equipment seised from 

defendants violated due process, and (2) appropriate remedy was 

dismissal of indictment, rather than suppression of evidence. 



1 	Because of the governments bad faith actions, the Laboratory 

2 equipment seized from Apotheosis Research Lies broken and buried 

8 in a toxic waste dump. This equipment cannot be introduced at tria 

4 It can neither Support nor undermine Wayne Cooper and Vincent 

5 Gammills repeated assertions that their Lab..lacked the Physical 

6 Capacity to manufacture methamphotamine. Id at 929, we review de 

7 novo districts court's determination the governemtns failure to 

8 preserve potentially exculpatory evidence violated Cooper and 

9 Gammill's due process rights. Paradie v. Arave,954 F.2d /483,1488, 

10 (5th Cir. 1992). 

11 	Tow Supreme court cases set out the test we apply to determin 

12 when the government's failure to preserve evidence to the level of 
4 

13 a due process violation. IN  .11,4otnia v.-;. :11!=gmbetta,  467 U.S.479, 

14 104 S.Ct. 2528, 2534, (1984)r , he court heid that the government 

15 violates the defendant's right to due process if the unavaible 

16 evidence possesses 'exculpatory value that was apparent before the 

17 evidence was destroyed,and (is) of such a nature that the defendan 

18 would be unable to obtain comparable evidence by other reasonabley 

19 available means': In Arizona v. youngblood,488  U.S. 51,58, 109 S.Ct 

20 333 (1988), the court added the additional requirement that the 

21 defendant demonstrate that the police acted in bad faith in failin 

22 to preserve the potentially useful evidence. SEE also, Paradis 954 

23 at 1488 (explaining Trombetta and Youngblood test). 

24 	Youngblood's bad faith requirement dovetails with the first 

26 part of the Trombetta test; that the exculpatory value of the 

26 evidence be apparent before its destruction.Trumbetta, 467 U.S.at 

27 489, 104 S.Ct. at 2534. The presence or absence of bad faith turns 

28 on the government's knowledge (avants-Lee- Harmon) of the apparent 
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1 exculpatory value of the evidence at the time it was lost or des- 

2 troyed. Youngblood, 488 U.S. at 56-57w. , 109 S.Ct. at 336-337n,Id 

8 at 931. 

4 	General testimony about the possible nature of the destroyed 

5 equipment would be an inadequate Substitute for testimony informed 

6 by its examination, Id at 932. 

7 
	

CLERKS OF THE COURT 

8 
	

If the district clerk received petitioner's proper person 

9 Motions and Documents, clerk had absolute duty to file Motion for 

10 leave to proceed in Forma Pauperis and the clearly stamp the date 

11 of receipt of other documents on them. Donoho v. Eighth Judicial  

12 District Court, 842 P.2d 731 (1992)( had a duty to keep accurate 

13 record of case pending before the Distript Court). 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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1 Case No. C92174 

2 Dept. No.  10 

22 

23 

24 

3 

4 

6 IN THE EIGHTH 	JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

7 	 FOR THE COUNTY OF CLARK 

9 ROY DANIELS MORAGA 

10 	 Petitioner, 

11 	 -vs- 

12 

13 

14 	 Respondent. 

15 

16 	 COMES NOW the fetitioner, in propria persona, pursuant 

17 to N.R.S. §12.O15, and respectfully moves this Honorable Court far 

18 an Order granting Petitioner leave to proceed in the above-entitled 

19 action in forma pauperis, without requiring Petitioner to pay or 

20 provide security for the payment of costs of prosecuting this 

21 action. 

This motion is made and based upon the attached affidavit 

and certificate. 

DATED this AVA  day of  February 	 1996 .  

THE STATE OF NEVADA 

MOTION FOR LEAVE TO 
PROCEED IN FORMA PAUPERIS 

3-67-q 
,voQlogifv-/ 

'N! Respectfully submitted, 

„4fr  

8 
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Case No. Cf.-7  
Dept. No. /0 

IN THE EiG1-0774  JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF 

8 

9 
	

RoY tJiilL s /I okh 	 , 

Ike 
Pi/ 

(7Y 
.1Z) 
	 64, 	•86,, 

" 
3 	11 

5 

6 

7 

I () 

1l 

Petitioner, 
V. PETITION FOR WRIT 

OF HABEAS CORPUS  
MOST-CONVICTION) —1-14E STE 1;) )\)Evr\U), 

13 
Respondent. LQ -C ( t‘v 

(--410ot9p'--)  

 

14 
	INSTRUCTIONS: 

15 
	(1) This petition must bs:t legibly handwritten or type- 

written, signed by the petitioner and verified. 

16 
(2) Additional pages are not permitted except where noted 

17[ or with respect to the facts which you rely upon to support 
your grounds for relief. No citation of authorities need be 

18 furnished. If briefs or arguments are submitted, they should 
--- I be submitted in the form of a separate memorandum. 0 

z 171 4—,  11 	(3) If you want an attorney appointed, you must complete 

-1 	140 ! the Affidavit in Support of Request to Proceed in Forma• 
pst 	L "." 1 Pauperis. You must have an authorized officer at the prison 

n 
I-- 	07, 	4„ 
m 

1 (4) You must name as respondent the person by whom you are 
h confined or restrained. If you are in a specific institution 

of the department of prisons, name the warden or head of the 
institution. If you are not in a specific institution of the 
department but within its custody, name the director of the 
department of prisons. 

(5) You must include all grounds or claims for relief 
which you may have regarding your conviction or sentence. 

-1- 

complete the certificate as to the amount of money and 
securities on deposit to your credit in any account in the 

titution. 
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5. 	(a) Length of sentence: 

25 
	 (h) If sentence is death, state any date upon which 

26 execution is scheduled: 

Failure to raise all grounds in this petition may preclude you 

, from filing future petitions challenging your conviction and 

2: sentence. 

3 	(6) You must allege specific facts supporting the claims 

in the petition you file seeking relief from any conviction or 

4 sentence. Failure to allege specific facts rather than just 

conclusions may cause your petition to be dismissed. If your 

5 .petition contains a claim of ineffective assistance of counsel, 

that claim will operate to waive the attorney-client privilege 

6 for the proceeding in which you claim your counsel was 
ineffective. 

7 
(7) If your petition challenges the validity of your 

conviction or sentence, the original and one copy must be filed 

with the clerk of the district court for the county in which 

the conviction occurred. Petitions raising any other claims 

must be filed with the clerk of the district court for the 

county in which you are incarcerated. One copy must be mailed 

to the respondent, one copy to the attorney general's office, 

and one copy to the district attorney of the county in which 

you were convicted or to the original prosecutor if you are 

challenging your original conviction or sentence. Copies must 

conform in all particulars to the original submitted for 
filing. 

PrITION 

1. Name of institution and county in which you are 

presently imprisoned or where and how you are presently 

restrained of your liberty: 

8 

9 

10 

11 

12 

14 

15 I 

16 

c ur. _ --1-01TE 	 c) iL'q 1\3 E P. 18 

19 

,1 

11 I 

2. Name and location of court which entered the judgment 

of conviction under attack: 

CC/1-k rkt 	La& VeqQs 	cck o. 	  

Date of judgment of conviction: 	 19'10  

4. Case number; L a 1T-7  

27 
	6. Are you presently serving a sentence for a conviction 

28 other than the conviction under attack in this motion: 

732 



Yes 	 No  X 	. If "yes," list crime, case number and 

11! sentence being served at this time: 

4 

5 
	

7. Nature of offense involved in conviction being 

6 challenged: u c 9  or 	 (-a.) Courrr..s 

 

  

cl‘s.s cid TL c (A. Lt  

8. what was your plea? (check one) 

(a) Not guilty  x  

(b) Guilty 

(c) Nolo contendere 

9. If you entered a goil,4y. plea to_alpe count of an 

- 
indictment or information, 4ncrr- a riot guilttplea to another 

count of an indictment or iVfcliirtitation, or if a guilty plea 

negotiated, give details: 

was 

10. If you were found guilty after a plea of not guilty, 

was the finding made by: (check one) 

(a) Jury 	X 

(b) Judge without a jury: 	 

11. Did you testify at the trial? Yes  X 	No 

23 	12. Did you appeal from the judgment of conviction? 

7 4 I Ces 	 No 

 

    

13. If you did appeal, answer the following: 

26 

 

(a) Name of court: C,OI-Act )_  

 

1 

(1:) Case number or citation: 

-3- 

aiLleos 

7 

8 

9 

10 

11 

12 

13 

14 

15 

17 

18 

19 

20 
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( o) Result: RemcAndi bacAs,  

(LI) Date of Result: Fl 	-r 	7,  .vc-i ci 	pcvne_ 4 Kz,c2)  

(Attach copy of order or decision, if available). 

14. If you did not appeal, explain briefly why you did 

not: 

15. Other than a direct appeal from the judgment of 

conviction and sentence, have you previously filed any 

petitions, applications or motions with respect to this 

10 
	

judgment in any court, state or federal? Yes 	No )( 

11 
	

16. If your answer to No. 15 was "yes," give the 

12 
	

following information: 

13 
	

(a) (1) Name of COut!..:  Sucisve.m.e., court  

14 
	 (2) Nature of pr4ceeding: 	 4t-NcAs. 

1 

3 

4 

5 

6 

7 

8 

9 

15 

16 

17 
	

(3) Grounds raised:  s-r,„-k, 	o k--.0Au,c..e.  

18 	T\-ee.. ( 3 ) Jai 
	

C111 

19 
	

9 

20 
	

(4) Did you receive an evidentiary hearing on 

11 	your petition, application or motion? Yes 	 No)(  

•' 
1 
	 (5) Result: 

23 	 (6) Date of Result: 	IVA 

1 4 	 (7) If known, citations of any written opinion or 

date of orders entered pursuant to each result:  .4/A 

26 

-)8 	 -4- 
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No. 21488 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY D. MORAGA, 	 ) 
) 

Appellant, ) 
) 
) 
) 

THE STATE OF NEVADA. 	 ) 
) 

Respondent. 
	 ) 

ORDER OF REMAND 

This is an appeal from a judgment of conviction 

pureuant to a jury verdict of two counts of burglary and two 

counts of sexual assault in violation of NRS 200.364, 200.366 

and 205_060_ The district court adjudicated appellant a 

habitual criminal and sentenced his to a single term of life 

imprisonment in the Nevada State Prison without the possibility 

of parole. 

Appellant's sole contention on appeal is that the 

evidence presented at trial was insufficient to support the 

Jury's finding of guilt. Our review of the record on appeal, 

however, reveals sufficient evidence to establish guilt beyond 

a reasonable doubt as determined by a rational trier of fact. 

See Wilkins v. State, 96 -Nev. 367, 609 P.20 309 (1980). 

In particular, we note that the victim's daughter 

testified that on December 5, 1989, ehe discovered that her 

watch, apartment key, and some other items were missing. She 

had heard a nOlee the night before. The same day, appellant 

gave the daughter's watch to his ex-girlfriend as a present. A 

key to the apartment wag found among appellant's belongings. 

Although the victim had locked the door to the apartment, later 

that day the victim saw appellant standing in her bedroom 

hallway. He then raped her twice. Appellant's fingerprint 

were found on a can of hairepray in the bathroom. Neither the 

victim nor her daughter had given appellant permission to enter 

) 
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the apartment. 	This evidence eupports the conclusion that 

appellant twice entered the apartment, once with intent to 

commit larceny, once with intent to commit the felony of sexual 

assault. 

In addition, we note that the victim testified that 

when she woke up and saw appellant in her bedroom hallway, she 

Screamed Out the bathroom window for help. Appellant grabbed 

her mouth and threw her on the bed. rollowing a struggle, 

appellant inserted his penis into her vagina against her will. 

After She showered, he again threw her on the bed and inaerted 

hie penis into her vagina against her will. Medical evidence 

revealed the presence of semen and sperm in her vagina. The 

victim immediately called for help. Appellant bragged about 

his deeds to a worker at the apartment complex as he left. 

This evidence Supports the conclusion that appellant twice 

subjected the victim to sexual penetration against her will. 

The jury could reasonably infer from the evidence 

presented that appellant committed two counts of burglary and 

two counts of sexual assault. It 18 for the jury to determine 

the weight and credibility to give conflicting testimony, and 

the jury's verdict will not be disturbed on appeal where, as 

here. substantial evidence supports the verdict. See Bolden v. 

State, 97 Nev. 71, 624 P.2d 20 (198/). 

Finally, we note that appellant's Sentence in 

erroneous. Appellant was convicted of four separate offenses 

(in addition to which he was adjudicated a habitual criminal), 

yet he received a single sentence. Although the district court 

has discretion to dismiss a count of habitual criminality, see 

MRS 207.010141, the district court does not have discretion to 

impose but one sentence for multiple primary offenses. Cf. 

Barrett v. State, 105 Nev. 361, 775 P.2d 1276 (198g). Our 

criminal laws anticipate that, for each offense of which a 

2 



, J. 

defendant is convicted, there should be a corresponding 

sentence. Accordingly, we remand this CROB 

POurt for resentenoing of appellant 

It is so ORDERED. 

cc: Hon. Michael J. Wendell, District Oudge 
Hon. Frankle Sue Del Papa, Attorney General 
Hon_ Rex Bell, District Attorney 
Morgan D. Harris, Public Defender 
Loretta Bowman, Clerk 

3 

P.M.! 



23 

No__42Z_2 

Citation or date of decision: 

26 , 

27 

or motions? Yes 

(b) As to any second petition, application or motion, 

give the same information: 

(1) Name of Court; 	 

(2) Nature of proceeding:  AJM  

(3) Grounds raised: 	 

(4) Did you receive an evidentiary hearing on 

your petition, application or motion? Yes 	144q  No  /A  

(5) Result: 	Alb)  

(6) Date of Result: 	  

(7) If Icnown, citations or any written opinion or 

date of orders entered pursuant to each result: Ai/H  

(c) As to any third or subsequent additional 

applications or motions, give the same information as above, 

list them on a separate sheet and attach. 

(d) Did you appeal to the highest state or federal 

court having jurisdiction, the result or action taken on any 

petition, application or motion? 

(1) First petition, application or motion? 

Yes 

Citation or date of decision: 

(2) Second petition, application or motion? 

4 

5 

6 

7 

9 

10 

11 

13 

14 

15 

16 

17 

s 

19 

20 

21 

No_,(14(41 

24 
	 Citation or date of decision: 

2 :. 	 (3) Third or subsequent petitions, applications 

18 	 -5- 

738 



e. If you did not appeal from the adverse action on 

2 any petition, application or motion, explain briefly why you 

3 , did not. (You must relate specific facts in response to this 

4 I question. Your response may be included on paper which is 

5 8 1/2 x 11 inches attached to the petition. Your response may 

6 not exceed five handwritten or typewritten pages in length.) 

7 

8 

 

tqn  

 

  

17. Has any ground being raised in this petition been 

previously presented to this or any other court by way of 

petition for habeas corpus, motion or application or any other 

post-conviction proceeding? If so, identify: identify: 

a. Which of the grounds is the same: 	  

6 
b. The proceedings in which these grounds were raised: 

c. Briefly explain why you are again raising these 

Isj grounds. (You must relate specific facts in response to this 

19 question. Your response may be included on paper which is 

20 8 1/2 x 11 inches attached to the petition. Your response may 

21 
	not exceed five handwritten or typewritten pages in length.) 

18_ If any of the grounds listed in Nos. 23(a), (h), (c) 

14 and (d), or listed on any additional pages you have attached, 

were not previously presented in any other court, state or 

") 6 federal, list briefly what grounds were not so presented, and 

27 give your reasons for not presenting them. (You must relate 

28 
	 -6- 

9 

10 

11 

12 

13 

14 

15 

16 

17 

25 
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specific facts in response to this question. Your response may 

? be included on paper which is 8 1/2 by 11 inches attached to - 

3 

4 h typewritten pages in length.) 

5 

6 
	

19. Are you filing this petition more than 1 year 

7 following the filing of the judgment of conviction or the 

filing of a decision on direct appeal? If so, state briefly 

9 the reasons for the delay. (You must relate specific facts in 

I0 response to this question. Your response may be included on 

11 
	paper which is 8 1/2 x 11 inches attached to the petition. 

12 Your response may not exceed five handwritten or typewritten 

13 
	pages in length.) 

14 
	

ry-Nu__ 	 erk\ Acc-,s'\ 0 

15 
	

20. Do you have any petition or appeal now pending in any 

16 court, either state or federal, as to the judgment under 

17 attack? Yes  Olvk 	No  7  

If yes, state what court and the case number: 	 

19 
	

AA71V0do Sedpr-crry_e_ 	 (1ie çç.,InC)ki /cleti1d611  Dec, 1”1 

10 
	

21. Give the name of each attorney who represented you in 

'71 	the proceeding resulting in your conviction and on direct 

appeal: 	 4A+ e'vOor‘ 	 C 	 .S 

23 

22. Do you have any future sentences to serve after you 

complete the sentence imposed by the judgment under attack? 

the petition. Your response may not exceed five handwritten or 

Yes 

 

N0  X  If yes, specify where and 

  

when it is to be served, if you know: 

-7.- 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
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1 
	23. State concisely every ground on which you claim that 

you are being held unlawfully. Summarize briefly the facts 

3 supporting each ground. If necessary you may attach pages 

4 stating additional grounds and facts supporting same. 

5 
	 (a) Ground one: Vi. oloon o 	L.  

6 	g..(21  a fT1F Ar)A 

7 supporting FACTS (Tell your story briefly without citing cases 

8 
	or law) 
	

r Ef 
	 neT 

9 
	

IC\CA.1 	i:oe_c".0t 
	

t -t1 
	

aArao +t-- 	AA 

10 

11 

12 

(b) Ground two: 1- 110.\\4.  

Fri 0 a L (Gcn-0- .  

Supporting FACTS (Tell your story briefly without 

 

 

citing cases 

13 	or law):  S1C 	' ec 10 pS- c...1a,k-tc&s..  

14 	Qv+ 	 Irk 0 ch`l  

15 	 (c1 Ground three:  :Coef c1j  

16 

17 Supporting FACTS (Tell your story briefly without citing cases 

18 
	or law) : 	 nc 	C_ 	 1R. 0  

•t 
ii 

lo 1. 

1 1 

zw_loc\ lb ir:m,2  moi--io\--1to ,SLAw-css 

(d) Ground four: 

AGrY/1 .9  

ceirit -(2E 

    

72 Supporting FACTS (Tell your story briefly without citing cases 

23 

26 

27 

Q r law) : 

WHEREFORE, Petitioner prays that the court grant 

petitioner relief to which he may be entitled in this 

proceeding. 

.-5- 
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CASE O. _2220X-89F  

STATE VS 	FIDRAGA. ROY D. 

CHARGE pilmnLaRv & AP-MAL ASSAULT 

  

BALL TN criqTrinv 

  

DATE, JUDGE 
OFFICERS OF 

COURT PRESENT 
	

APPEARANCES — HEARING 
	

CONTINUED TO 

12-14-89 
D. AHLSTROM 
V. MONROE,DA 
C. JORGENSON,PD 
B.KULISH,CR 
M. MCCREARY,CLK 

INITIAL ARRAIGNMENT 
Deft PRESENT in Court */N CUSTODY* 
ADVISED/WAIVES 
PH set 
Court appoints PD to represent deft 

DEPT REMANDED TO THE CUSTODY OF THE SHERIFF 

12-26-89 9:00 i 

12-26-89 
M. ROBINSCN FORf3 
D. LIPPIS,DA 
R. HILLMAN,PD 
T. FERRIOLA,CR 
M. SHANKLEICLK 

TIME SET FOR PRELIMINARY HEARING 
DEFT PRESENT In 	Court *IN CUSTODY* 
States witnesses : Penny Hawk 

John S. Fox 
State rests 
Deft held to answer to said charge 
Hound over to District Court as charged. 
DEFT REMANDED TO THE CUSTODY OF THE SHER/FF 

1-11-90 9:00 ir 
District Court 

. 

4 

, 

4 

X• I kz 
Pew- 111$ j:/-43.  F '  MINUTES — CRIMINAL 
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the witnesHeK, =-;. c, 7 

I hat 	11.-In murk-J. 

Ms, L;ppi!-; 	stoc3 

4 	the vietm 	thk. 

T 	fl 	(3 	t 4) 	LIE] 	1 IL 	[1 

5 	ThreI 	MH 	 ,lhout the \r1..tim thal 

d n 'V 	c7 m 	Lit 	lIJ 	trial 	that 	I:==, 	thH  

7 	of hnth of 11R i- 7Ar wonld show tlial she:,  F,and ;0 

A 	fartyinn 	 T don't want 	to 5-;ay that S4 1r1H 11-1!..:HrldwF: 

,inything thAt 	 happened to her, bnt 

iritereRtintl tn no."ce that tir -I(.:t.o the 	 rile victim 

11 
	and her dauuhter nu luntjor live touethr. 	Ti 

12 	‘./;;r:tim 	httpri-!(3 her dalicjtiter a(jain, 

of fact, l-he WAFi In jn!-Itiev outlr't 'llt-rday 	n Fvont 

14 	nr .11.1dge,! 
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	what the jury deoided what the defendkint iR 

r, s o nst i IA e f or. 

23 	 The court heard the testimony of Mrizi. 

24 	 Col)rt hi R heard many Ci=1FIRS. 	Tt'R my 

25 	impreRRion that although this i R an act of uiolenre, 
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EXECUTED at 	  on the 	 day 

of 

3 

4 

5 

6 

7 

199 	. 

L )  4j(j4cZ4 / 5  

8 

9 

Jt),/fi  
Signature of Attorney (if any) 

Attorney for Petitioner 

Address 
11 

13 

VERIFICATION  

Under penalty of perjury, the undersigned declares that he 

is the petitioner named in the foregoing petition and knows the 

contents thereof; that the pleading is true of his on 

knowledge, except as to those matters stated on information and 

belief, and as to such matters he believes them to be true_ 

14 

15 

16 

17 

18 

19 

28 

Attorney for Petitioner 

-9- 

20 

21 

23 

24 

-)5 
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CERTIFICATE OF SERVICE BY MAIL 

I, 	1R0 4.:5 	 Mc)c-0,(3ok  , hereby certify pursuant 

3 to 	 5 (b) , that on the /Ai/  day of 	  

4 19 	, I mailed a true and correct copy of the foregoing 

PETITION FOR WRIT OF HABEAS CORPUS addressed to: 

wfiR Lout 	 Q. 
Respondent At<i}i&V,r( 34X Xj)ta official 

Pc=3 	jO.X bc,  
a.c,c) cLk  

Address 

14-cks 	 Of.t (3.6 0,, 	 S 	o 

Attorney General 
Heroes Memorial Building 
Capitol Complex 
Carson City, Nevada 89710 

Count  
District Attorney of County of Conviction 
p, 
apo  

Address 

20 

11 

24 

15 

26 

28 -10-- 

5 

6 

7 

8 

9 

EO 

12 

13 

14 

15 

16 

17 

18 

19 
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Roy Daniels Moraga, 0 
Post Office Box 19119. 
Ely State Prison, 
Ely, Nevada, 0 89301 

3 

4 Petitioner, Pro Se, 

6 	IN THE EIGHTH JUDICIAL DISTRICT COURT IN AND FOR THE 

6 	 STATE OF NEVADA, COUNTY OF CLARK 

7 
	 **********0***** 

1 

2 

8 ROY DANIELS MORAGA, 

	

9 	 Petitioner, 

	

10 	 Vs, 

11 THE STATE OF NEVADA, 

	

12 	 Respondent. 

13 

CASE NUMBER: C92174 

DEPT. NUMBER:  

DOCKET NUMBER: 

Ji 

c fy\ 

M
ia

-1
0
  

A
l

N
11

0
0 

SUPPLEMENTAL BRIEF Arip 24NTS AND AUTHORITIES IN 
SUPPORT OF PETIfION P(•WRIT OF hABEAS  

16 

COMES NOW, Roy Daniels Moraga, Petitioner, Pro Sc in the a-

bove entitled cause of action, and hereby submits his Supplemental 

18 Brief And Points and Authorities filed in support of his previous12 

19 filed Petition For Writ Of Habeas Corpus for the Court's review ani 

20 consideration, and respectfully shows the following: 

	

;6 	 POINTS  AND AUTHORITIES  

I . 

In relationship to item number 23, Ground A. of Petitioner's 

k 
Original Petition For writ Of Habeas Corpus, violation of the 

fourth and the Fourteenth Amendments to the united States Constit- 

26 ution; Illegal detainment and violation of Due Process. 

	

27 	1.) That on the 5th day of December, 1989, Petitioner, Roy 

14 

28  

(1) 
-71 1.44;44 
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1 Daniels Morose' was arrested by the Las Vegas Metroolitan Police 

2 Department (LVMPD) at 14:45 hours. Petitioner was not brought be- 

3 fore a magistrate or a Judge empowered to commit persons charged 

4 with offenses against the laws of the State of Nevada until Dec- 

5 ember 14th, 1989, at 09:000 hours, 210 hours after his arrest. 

	

6 	 2.) The Petitioner respectfully submits that the State Of 

7 Nevada violated it's own initial appearance Statute by failing to 

8 bring the Petitioner before a magistrate within 72 hours; See, 

9 NRS.171.178 (3), (EMPHASIS SUPPLIED).  

	

10 	 3.) the Petitioner further points out to the court that 

11 NRS.178.388 (1) additionally mandates that a Defendant must be 

12 present except as provided in NRS.178.388 (4) wherein the Court 

13 has provided for use of a Closed Circuit Television to facilitate 

14 communication between the Court and the Defendant during such pro- 

15 ceedings. (EMPHASIS SUPPLIED).  

	

16 	 4.) The Petitioner points out however, that on May 13, 1991 

17 the United States Supreme Court tendered a ruling as to Pre-Trial 

18 Detainment, mandating that • persons arrested SHALL be brought be- 

19 fore a magistrate or a judge within 46 hours  . Not excluding Non- 

20 Judicial hours, weekends, or holidays'; See RIVERSIDE COUNTY VS,  

21 mcLAUGHLIN,  111 S.Ct. 1661, 1 1991), (EMPHASIS SUPPLIED).  

	

22 	5.) The Petitioner further submits that in September, 1992, 

23 the Nevada Supreme Court refused to impliment or adopt the rule 

24 of law cited in RIVERSIDE, supra, Ill S.Ct. 1661, as so stated in 

25 the case of POWELL VS, NEVADA,  838 P.2d 921, (1992); 

26 	6.4 Petitioner respectfully points out however, that on the 

27 30th day of March, 1994, the United States Supreme Court made thei 

28 1/11/11/11 

( 2 ) 



ruling clear to the State Of Nevada in their Decision and Ruling in 

the case of POWELL VS NEVADA,  114 S.Ct. 1280. (1994), wherein the 

Court speciffically made it clear that in the rule of conduct of 

criminal prosecutions is to be applied retroactively to ALL cases,  

State and Federal, not yet finally adjudicated when the rule is 

Announced; See. GRIFFITH VS, KENTUCKY,  479 U.S. 314, 328. 

7.) Petitioner respectfully submits and argues that he was 

improperly and illegally detained beyond the maximum 46 hours per-

mitted for the purpose of investigation and to accumulate other 

charges, Sae, WILLIS VS, CITY OF CHICAGO, 999 F.2d 264, (1993), 

where the Court ruled that where detention of a suspect pursuant 

to police department policy for 45 hours without a judicial determ-

ination of probable cause for the purpose of allowing the police 

additional time to investigate other crimes the suspect may have 

15 committed violated his rights under the Fourth Amendment even 

16 though the status of the investigation of other offenses was relev-

ant to bail determination on offenses for which the suspect had 

been arrested: delay was not administrative or procedural in natur 

19 and the suspect had in fact been processed in time for earlier 

20 probable cause determination. (D.S.C.A. Const. Amend. 4). 

21 	8.) Petitioner further submits that in HAILSTORM VB. GARDEN 

1 CITY, 991 F.2d 1473, (9th Cir. 1993) states that arresting officer 
22 

23 determination of probable cause, justifies only a brief period of 

24] detention  to  take the administr21242_11212_112EA4plit  to arrest'. 

25 also, In GERSTEIN, 420 U.S. 114. the Court attached special sign- 

26 ificance to the shifting calculus of interests from the State to 

27 the individuals in custody", especially one in custody for a pro- 

28  ////////// 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

vi 

18 
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longed period of time, furthermore, the Court emphasized the 'high 

2 stakes" involved for individuals' liberty interests and undertook 

3 to ensure "meaninful fourth amendment protection. Wherefore, it 

4 is the Petitioner's contention that the State Of Nevada failed to 

5 safeguard his constitutional right to due process, 

6 

	

7 
	In relationship to item 23, Ground B. of the Original Pet- 

8 ition For Writ Of Habeas Corpus, Petitioner submits that he was 

9 illegally adjudiciated a Habitual Criminal in that the State failec 

10 to produce proof that Petitioner had 3 valid prior felony convic- 

11 tions pursuant to NRS.207.010, and Petitioner was sentenced to Lif4 

12 Without The Possibility Of Parole. 

	

13 	9.) Petitioner subits andc argues that the State Of Nevada 

14 failed to prove beyond a real:mailable doubt that Petitioner's sent- 

15 ence should he enhanced pursuant to the Habitual Criminal Statute, 

15 NRS.207.010: Petitioner additionally submits that in prosecuting 

17 a Defendant as a Habitual Criminal under NRS.207.010, the State 

18 MUST prove prior convictions beyond a reasonable doubt, and the 

19 failure to rebutt the presumption created in NRS,207.010 (5) is 

20 not considered, See, HOLLANDER VS, STATE,  52 Nev. 345, 415 P.2d 

21 802. (1966,4 cited, HOWARD Vs. STATE,  84 Nev. 53 at 56, 422 P.2d 

22 545, (1967), ATTEBERRY VS, STATE.  438 P.2d 789, (1965), and CARR 

23 VS, STATE.  96 Nev. 936 at 939, 620 P.2d 369. (1980). 

	

24 	10.) Petitioner submits that there was insufficient proof of 

25 Habitual Criminality as mandated under NRS.207.010, sp
ecifically. 

26 the State failed to prove *beyond a reasonable doubt'' that the 

27 identtty of the person named in the certified copies of the Judg- 

28  ////////// 
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11ments of Convictions presented to the Court was the
 same person as 

2 the Petitioner. 

3 	11.) Petitioner submits that close scrutiny of the ce
rtified 

4 copies of the Judgments Of Convictions reve
al that they contain 

5 discrepancies and contradictions which indicate that 
they may or 

6 may not pertain to the Petitioner. In one instance t
he person is 

7 charged by the name of Roy D. Moraga, however, in t
he 1977 1988 

8 convictions the person named therein was charged Roy 
DanielsMoraga 

9 and in the 1983 conviction, the person named was cha
rged by the 

10 name of Roy Daniel Moraga; further, a reading 
of the documents per-

il taming to the 1983 conviction reveals that in th
e portion of the 

12 these documents addressing whether the Defendant had
 been previous- 

13 ly convicted of any felonies indicates 'MOW, 
thus, the Defendant 

14 named in the 1983 conviction, ROY Daniel Nonage, had not bee
n pre- 

15 viously convicted of a felony. 

16 

17 	 In relationship to item 23, Ground C. of the Origina
l Pet- 

18 ition For Writ Of Habeas Corpus, Ineffective Assistance
 Of Counsel. 

19 	12.) Petitioner respectfully submits that he was 
appointed 

20 counsel, such counsel being Mr. Roger Millman of th
e Clark County 

21 Public Defenderts Office; Petitioner and Mr. H
illman had many 

22 disagreements as to how Mr. hillman was handling 
Petitioners case. 

23 Petitioner submits and states that Counsels' representa
tion did 

24 ii not effectively assist him in his d
efense, and denied him of his 

Sixth Amendment right to effective assistance of Coun
sel. 

13.) Petitioner submits and argues that Counsel failed 
to 

raise any objection to the States' conduct when the 
State violatel 

//1/1/1/1/1/ 

25 

26 

27 

28 

(5) 



1 it's own initial appearance statute. NRS.171.178 when Petitioner 

2 was not brought before a magistrate within 72 hours. Counsel also 

3 would not investigate Petitioner's case and would not question 

4 witnesses on Petitioner's behalf. 

5 	 14.) Petitioner filed a Motion To DiffMige Counsel on March 

6 12th, 1990, and this Motion was denied by the court. counsel did 

7 not adequately cross examine State witnesses and allowed Petitionel 

8 to he misled in essential questions which had substancial and in- 

9 jurous effect and influence in determining the jury's verdict, 

10 See, O'NEAL VS McANICR,  115 S.Ct. 992, (1995). Counsel's actions 

11 for he Petitioner in this case compared to those condemned in the 

12 case of FRAZER VS, UNITED STATES,  18 F.3d 778, (9th Cir. 1994). 

13 Petitioner's right to counsel guaranteed by the Sixth amendment to 

14 the U.S. Constitution means more than just the opportunity to be 

15 physically present and/or accompanied by a person privileged to 

16 practice law, but, rather, assistance to which Defendant is entit- 

17 led most be effective and unhindered by State or by counsel's con- 

18 stitutionally deficient performance. U.S.C.A. Conet. Amend. 6. 

19 	 15.) Petitioner further submits that Mr. Hillman told him 

20 that he was going to prison regardless if he was innocent or not
: 

21 in FRAZER the court stated that a Defense Attorney who abandons 

22 his duty of loyalty to his client and effectively joins the State 

23 in an effort to obtain a conviction suffers from 
an obvious con-

flict of interest, in that the interests of the State and the De-

25 endant are necessarily in opposition. 

16.1 Pibtitioner further submits as demonstration of Mr. 

Hillmans' ineffective representation Petitioner claimed that evid- 

iiii//iiiii 

(6) 



1 once taken from his person was taken prior to his arrest counsel 

2 still refused to file a Motion To Supress this evidence as request- 

8 Had by the Petitioner. Petitioner points out that in the case of 

4 PEOPLE VS, POPE,  Cal. 3d 412, 425. (1979) the Court Stated that if 

5 counsel failed to perform in a manner to be expected of reasonably 

6 competent attorney acting as a diligent advocate, and if his fail-

ure deprived Defendant of a potentially meritorious defense, rev-

8 1 exsal is required, See Cal. 634 P.2d 534, Petitioner also directs 

9 the Courts attention to, EVITTS VS, LUCEY, 105 S.Ct. 830. (1995), 

10 wherein the United States Supreme Court held that a criminal De- 

ll fondant is entitled to effective assistance of counsel on first ap-1 

121 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 was denied. Petitioner was sentenced to 30 more years than he watiL 

24 sentenced to originally. Counsel relied entirely upon the District 

25 Attorney's evidence and police reports, and, in fact, let the State 

26 try the Defendant, petitioner herein, and provided no defense for 

271 petitioner vhatsoever. 

28 ////////// 

peal as a matter of right. 

17.) Petitioner submits toot even miter Petitioner had made 

it known to the lower Court mat there was in fact a conflict of 

interest between himself and Mr, Hillman and had attempted to have 

him removed by Motion the court still appointed Mr. Hillman to 

represent Petitioner on appeal, which was grossly improper, 

Furthermore, Mr. Hillman appealed ONLY that there wasint en-

ough evidence to convict, an issue he had never before expressed 

in his defense for Petitioner. The Supreme court of Nevada remanded 

Petitioner's case for resentencing, and Petitioner again moved the 

court for dismissal of Roger Hillman as his attorney and his motion 

(7) 



1 	 In Conclusion, Petitioner respectfully submits that in the 

2 case, POWELL VS ALABAMA,  278 U.S. 45, 69, the U.S. Supreme Court 

8 stated that even the intelligent and educated layman has small and 

4 sometimes no skill in the science of law, if charged with a crime 

5 he is incapable, generally, of determining for himself whether the 

6 indictment is good or bad, he requires the guiding hand of Counsel 

7 at every step of the proceedings against him. Moreover, the court.. 

8 has assigned a special vaLUe to this right: of all the rights that 

9 an accused person has, the right to be represented by counsel is by 

10 far the most pervasive for it affects his ability to assert any 

11 other rights he may have'. In other words, the assistance to which 

12 a defendant is entitled must be effective. 

13 Dated this 	 day of ilrikaikait, 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Respectfully Submitted, 

Mora 
P t 
Rgeniels 
F Office Box 14389, 

Ely State Prison, 
Ely, Nevada, 	89301 

(a) 
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CLERK 

CASE NO. C(12y" 

DEPT. NO. 

DISTRICT COURT 

CL /9 R K CoURTY. NEVADA 
	FILED 

3 

4 THE STATE OF NEVADA, 
1 

5 	 Plaintiff, 	1 

6 	-v- 
7 

7 1 

8 	 Defendant. 

AFFIDAVIT IN SUPPORT OF MOTION FOR WITHDRAWAL 

OF  ATTORNEY OF RECORD AND TRANSFER OF RECORDS  

SEARING DATE: 	(6Y 

HEARING TIME: 

12 

13 STATE OF NEVADA 
) ss. 

14 COUNTY OF WHITE PINE ) 

15 	r. 	
being first duly sworn and 

under 

16 penalty of perjury, pursuant to MRS 208.165, do hereby depose and 

1711 say that: 

18 	1) 	I am the Defendant in the above entitled action. 

19 	2] 	On the /Vi% day of 	
I nailed a 

20 letter of "Termination of Counsel/Transfer of Records" 
to Mr. 

21 1 17Ark  

22 	3) 	received no response from Mr. 

a3 

24 	41 	On the ..,-.LL4„ day of    l 9 	petitioned 

25 this Court for it's order for production of all documents 

26 pursuant to NRS 7.055. 

27 	DATED this 0751.),  day of 

9.Pg 
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DISTRICT COURT 

C..44teik COUNTY. NEVADA 

3 

4 THE STATE OF NEVADA, 
) 

5 	 Plaintiff,) 
) 

6 	-v- 	
CASE NO. ci  

) 

7  2.14 	 ) 	
DEFT. NO. 

) 

	

8 	 Defendant. 

	

9 	 0 R.0 E  R 

	

10 	 DATE OF HEARING: 	  

	

11 	 TIME OF HEARING: 	  

	

12 	THIS MATTER having come on hearing be
fore the above entitled 

13 Court on the 	
the Defendant not being• 

14 present, presently incarcerated in Ely S
tate prison and not being 

15 represented by counsel. The Plaintiff
 being represented by 

161. 
	 • Deputy 

:7A! District Attorney and the Court h
aving heard the arguments of 

18 counsel and good cause appearing therefo
re, 

	

19 
	

IT IS HEREBY ORDERED that Defendan
t's Motion for the 

20 Withdrawal of Counsel and the Tr
ansfer of all Documents and 

21 records of the Petitioner is hereby gra
nted. 

	

22 	IT IS FURTHER ORDERED that said w
ithdrawn attorney* 

	

23  	shall 	send, 	at st
ate expense, 	to 

24 Petitioner, at his place of confinement in Ely State P
rison, all 

25 Pleadings, Papers, Documents and oth
er tangible personal property 

26 in his possession FORTHWITH. 

27 	DATED this 	day of 	 , 19 

28 
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1 96. 

1 ROY D. MORAGA 
DOP No. 31584 

2 ELY STATE PRISON 
P. O. Box 1969 

3 Ely, Nevada 89301 

4 Defendant in Proper Person 

5 

6 

FILED 

yag 5 	INS 

LP 

DISTRICT COURT 
7 

CLARK COUNTY, NEVADA 
8 

* * * * * * 
9 

THE STATE OF NEVADA, 	 ) 	CASE NO. C 92174 
10 	 ) 	DEPARTMENT NO. X 

Plaintiff, 	) 
11 	 ) 

vs. 
12 	 ) 

ROY MORAGA, 	 ) 
13 	 ) 

Defendant. 	) 
14 	 ) 

15 
	

MOTION FOR LEAVE TO 
kla==_ZILZ.Q.BAULRAWRIUS 

16 
COMES NOW petitioner above-named, 

17 

18 
pursuant to N.R.S. 12.015, and respectfully moves 

Court for an Order granting Petitioner leave to proceed in the 
19 

above-entitled action in torma pauperis, without requiring Petition 
20 

to pay or provide security for the payment of costs of prosecuting 
21 

this action. 
22 

This motion. is made and based upon the attached affidavit 
23 

certificate_ 
24 

25 
	DATED this VIA  day of /c/bp.rtinri  , 1996. 

Respectfully submitted, 
26 

27 

28 
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CLERtc,  211 

3 

4 THE STATE OF NEVADA, 

5 

6 	-v- 

7 	 

	.■■■■•■•Mh 

9 

10 

11 

12 

13 

22 

23 

2. 4  

26 

DISTRICT COURT 

iiC ■kr  COUNTY, NEVADA 

* * * 	*  

FILED 

5 II ae 	P% 

) 
) 

Plaintiff, 	) 
) 
) 
) 
) 
) 

Defendant. 	) 

NOTICE OF MOTION  

MOTION FOR WITHDRAWAL
 OF ATTORNEY 

OF RECORD AND T#AMSFER 
 OF RECORDS  

HEARING DAM  3411c
.f_ 

HEAR= TIME: q ooefiryl 

CASE NO. ci,Latf,  

DEPT. NO. 

• PLEASE TAKE NOTICE, 	that, 	
COMES NON, Petitioner

, 

in Propria Persona, 
and Respectfully 

requests this Honorable Court 
for an Order to wit

hdraw 

ZwirK 131 8476/5 at ft7li  17Am' A -c1_5- 45 

as the Attorney of Record in the above entitl
ed action, 

and for the transfer o
f Petitioner's Documen

ts, Pleadings, Papers 

and tangible personal
 property in possessi

on of respondent, 

11741K i13/);Iiis 
	to be sent, at State 

expense, to Petitioner 

at his place of confin
ement in Ely State Pri

son. 

This Motion is made an
d based upon Ef_odA Judicial District 

Court Rules, Rule 7.40
(h)(2)(il), Nevada Rev

ised Statute 7.055, 

and supported by the following Points and 
Authorities, attached 

Letter of Termination 
and Petitioner's Affid

vit. 

POINTS AND AUTHORITI 

14 

15 

16 

17 

18 

19 

20 

21 

28 	PAtitioner 	a/./
 	in Propria Persona, 

in support 
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1 of his motion for Withdrawal 
of Attorney of Record and Trans

fer 

2 of Records, offers the follOwthg: 

3 	The 	 Judicial 	District 	Court 	
Rules, 	Rule 

4 7.40(13)(2)(in, whicn deals
 with Withdrawal of Change of 

5 Attorney, states; 

	

S 
	 "(N Counsel in any case may be c

hanged only: 

(2) When no attorney has been ret
ained to 

	

7 
	 replace the attorney withdrawing

, by  order 

of the court. granted upon 
written motion 

	

8 
	 therefor, and: 

(ii) If the application is made b
y the client, 

	

9 
	 he must state in the application

 the address 

at which he may be served with n
otice of all 

	

1 0 
	 furtner proceedings in the case 

in the event 

the application is granted, and 
must serve 

	

11 
	 a copy of the application upon h

is attorney 

and all other parties to the act
ion, and 

	

12 
	 their attorneys." 

	

13 
	Therefore, as cleacly seen by t

he TJfEh 3udicial District 

14 Court Rules. the Defendant
 can file to have his attorne

y of 

15 record withdrawn and proceed 
in Propria Persona. 

	

16 	The Nevada Revised Statute Ihere
inafter NRS) 7.1:15511J, which 

deals with the duty of a discharged attorney, states: 

"An attorney who has been discha
rged by his 

client shall, upon demand and pa
yment of the 

fee due from the client, immedia
tely deliver 

to the client  all papers, document
s, 

pleadings and items of tangible 
personal 

property which belono to or were
 preoared  

for that c lent.' 

22 	As can be seen in this case, the
 Petitioner does not owe any 

23 fees 	to 	the 	Respondent, 	
in 	fact 

 

24r rAL_Lj ;iv_S 	was appointed by the court,. 

25 	 to represent the Petitioner, who
 is indigent, in 

26 the case at bar, that being Case No. c. y:Z/7y'  , Dept. No. 1%L. 

27 

	

	NRS 7.055(2) gives the Court the
 power to Order the 

Respondent to produce and del
iver to the Petitioner all th

e 

1 " 

18 

19 

20 

21 
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1 documents and property belonging to the Petitioner in Respondents 

2 possession. It further states: 

"A client who, after demand therefore and 

payment of the fee due from nim, does not 

receive from his discharged attorney 

all papers, documents, pleadings and items 

of tangible personal property may, by a 

motion filed after at least 5 days' notice to 

the attorney, obtain an order for the produc-

tion of his papers, documents, pleadings 

and other property." 

In numerous cases. Courts have held attorneys to a high 

91Idegree of professional responsibility and integrity. 	This is 

10 carried from the time of hiring to and through the attorney's 

11 termination of employment. 

12 	Supreme Couzt Rule 173 states clearly that a withdrawn 

13 attorney owes his former client a "- 	- prompt accounting of all 

14 his client's 	- 	property in his possession." 

15 	This is echoed in Cannon 2 of the Code of Professional 

16 Responsibility of the American Bar Association which states in 

17 pertinent cart EC 2-32). "A lawyer should protect the welfare 

18 of his client by - - 	delivering to his client all papers and 

19 property to which the client is entitled - 	" 	Again, in 

20 Disciplinary Rule 2-110(A)(2) of the ABA, it is brought out that 

21 a withdrawn attorney must deliver to the client all papers and 

22 comply with all applicable laws on the subject. The ABA Rules do 

23 apply by adoption under Supreme Court Rules, Rule 150. 

24 	In the cases of, In Re Yount, 93 Ariz. 322, 300 P.2d 780 

25 (1963), and State v. Alvey, 215 Kan. 460, 524 P.2d 747 (1974), 

26 both cases dealt with a factual situation involving a withdrawn 

1 

27 attorney refusing to deliver to a former client his documents  

28 after beina, re9uested to do so by the client. 

3 

4 

5 

6 

7 

8 
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1 1 2 t while in Alvev supra,  the Court had the attorney censored. 
The Court in Yount suora. ordered the attorney disbarred, 

	

3 
	

While it is not the intention of the Petitioner to have the 

4 attorney sanctioned, these cases do snow a pattern in the courts 

5 in considering the refusal to deliver to a former client all of 

6 his documents and property after being requested to do so, which 

7 amounts to a serious infraction of the law and of professional 

ethics. See: In Re Sullivan,  212 Kan. 233, 310 P.2d 1199 (1.973). 

In summary, this Court has the jurisdiction through MRS 

7.055 to ORDER tne Respondent to produce and deliver unto the 

Petitioner all documents and personal property in his possession 

to him or prepared for him. 	The Petitioner has 

13 fulfilled his obligations in trying to obtain the papers. 

	

14 II 	The Respondent is in disacord with Cannon 2 of the Code of 

15 Professional Responsibility and the Nevada Supreme Court Rule 

1611173, 176 and 203. 

7  
DATED this 	day at LehrzAbv 	19V  

Respectfully Submitted: 

/s/2(bsi_ 

ueEenoantiretitioner - pru Per 

Ely state Prison 
P.O. BOX 1989 
Ely e  Nevada 89301 

24 

25 

26 

27 

9 

10 

11 1 12 Ibelonging 

1 

18 

19 

20 

21 

22 

23 / 
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8 

9 

1 IlCase No. cqoifyi  

2 10ept. No. 

3 

4 

5 

6 IN THE ki?7,17/i  JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

7 	 IN AND FOR THE COUNTY OF  CAT  

10 
	 Petitioner, 

11 

12 117e it, .74e ic Ne iJ  

13 

14 	 Respondent. 

15 

AFFIDAVIT IN SUPPORT 
OF MOTION TO PROCEED 
IN FORMA PAUPERIS 

9 .40047. 

cc' 

16 	 I, Po/ I7.2170f-A,53A 	, hereby declare and state 

17 that I am the Petitioner in the above entitled 
case; that in suppor 

18 of my Motion to proceed without being required 
to prepay fees, cost 

19 or give security thereror; I state that because
 of my poverty I am 

20 unable to pay the casts of said proceeding or t
o give security 

21 therefor; that I am entitled to relief. 

22 	 I do 	do not  X  request an attorney be appointed4to 

23 represent me. 

24 	 T further swear that the responses which I have ma
de to 

25 questions and instructions below are true. 

I. Are you presently employed t Yes 	No .AL 

27 	 a. If the answer is Yes, state the amount of your 
salary 

28 or wages per month ?  and give the name and address of your employe
r; 

-1- 
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1 

2 

3 
	

b. If the answer is No, state the date of last employment 

4 and the amount of salary and wages per month which you received: 

5 	 /1-4 

2. Have you received within the past twelve months any 

money from any of the following sources? 

a. Business, profession or form of self-employment? 

Yes 
	

No )c".  

b. Rent payments, interest or dividends? 

Yes 

c. Pensions, annuities or life insurance payments? 

Yes 	No 

d. Gifts or inheritances? 

15 Yes No 

6 

7 

8 

9 

10 

11 

12 

13 

14 

e. Any other sources? 

Yes 	No 	 

If the answer to any of the above is "Yes" describe each 

source of money and state the amount received from each during the 

past twelve months: 

21 

22 
.■••■••••.. 

23 	 3. Do you own cash or equivalent prison currency, or do 

24 you have money in a checking or savings account? 

25 	 Yes 

26 	 If the answer is "Yes", state the total value of the 

27 items owned: 

28 

16 

17 

18 

19 

. 20 

-2- 



4. Do You awn any real estate, stocks, bonds, notes, 

automobiles, or other valuable property Kexcludina ordinary house-

hold furnishings and clothing)? 	Yes 	 No 	 

If your answer is "Yes", describe the property and state 

its approximate value: 	AiOt /47,/ .0 A hie 

5. List the persons who are dependent upon you for 

support, state your relationship to those persons, and indicate 

how much you contribute towards their support: 	 

A145 ,frti  

UNDER THE PENALTY OF PERJURY, pursuant to N.R.S.§208.165, 

the above affidavit is true and correct to the best of affiants 

personal knowledge. 

DATED this 3rd  day of  AV,i,r ci4  	 , 19 7 . 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Print your name 

769 

20 

21 

22 

23 

24 

25 

26 

27 

28 

4 
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4 

5 

fl 	TT,T 

7 

THE 	 

9 

10 

11 

12 

13 

14 

15 

16 

17 

IS 

19 

20 

21 

22 

23 

24 

1 Case No. C  
2 Dept. No. 	

)‹. 

3 
FILED 

*II 	09 4ii  

CiALzt„titt 
JUDICIAL DISTRICT COURT OF THE Sii&iKOF NEVADA 

FOR THE COUNTY OF _clArK  

Petitioner, 

Shie rf NevAcht  = 
1 	  

Re dpOnden t. 

MOTION FOR LEAVE TO 
PROCEED IN FORMA PAUPERIS  

4/-1 7- 

voq 

COMES NOW the Petitioner, in propria persona, pursuant 

to N.R.S. §12.015, and respectfully moves this Honorable Court for 

an Order granting Petitioner leave to proceed in the above-entitled 

action in forma pauperis, without requiring Petitioner to pay or 

provide security for the payment of costs of prosecuting this 

action. 

This motion is made and based upon the attached affteavit 

and certificate. 

DATED this 3141  day of MI 	h 	 , 19 Z.L. 

Respectfully submitted, 

A27/.;42-61.1—  

t 	1 
L E ! 
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1 OPPS 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
Nevada Bar #000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-4711 
Attorney for Plaintiff 

ORIGINAL 
Hi ED 

- 	CLERK 

DISTRICT COURT 

	

6 
	

CLARK COUNTY, NEVADA 

7 

8 THE STATE OF NEVADA. 	 ) 
) 

	

9 
	

Plaintiff, 	 ) 
) 

	

10 	-VS- 
	

) 
) 

11 ROY MORAGA, 	 ) 
41938554 
	

) 

	

12 
	

) 
) 

	

13 
	

Defendant 	 ) 
) 

14 	 ) 

15 

	

16 
	

STATE'S OPPOSITION TO DEFENDANT'S MOTION TO COMPEL 
PRODUCTION OF SEMEN AND BLOOD, PETITION FOR WRIT 

	

17 
	

OF HABEAS CORPUS (POST-CONVICTION) AND MOTION TO 
PROCEED IN FORMA PAUPER'S 

18 

19 
DATE OF HEARING: 4/17/96 

20 
TIME OF HEARING: 9:00 A. M. 

21 
COMES NOW, the State of Nevada, by STEWART L. BELL, District Attorney, through 

VICKI J. MONROE, Deputy District Attorney, and files this Opposition to Defendant's Motion to 
23 

Compel Production of Semen and Blood, Petition for Writ of Habeas Corpus (Post-Conviction) and 
24 

Motion to Proceed, in Forma Pauperis 
25 

This Opposition is made and based upon all the papers and pleadings on file herein, the attached 
26 

28 

LEUI 

Case No, 	C92174 
Dept. No. 	X 
Docket 
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71 

points and authorities in support hereof, and oral argument at the time of hearing, if deemed necessary 

2 by this Honorable Court. I  

3 	DATED this  J:::?1 	day of April, 1996. 

4 	 Respectfully submitted, 

5 
	

STEWART L. BELL 
DISTRICT ATTORNEY 

6 
	

Nevada Bar #000477 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 	Defendant was arrested for the December 5, 1989. sexual assault and rape of a woman in her 

17 home. Defendant plead not guilty and a jury trial was had wherein Defendant was found guilty of two 

18 (2) counts of Burglary and two (2) counts of Sexual Assault, Thereafter, on June 30, 1990, Defendant 

19 was sentenced to life in the Nevada State Prison without the possibility of parole after being adjudicated 

20 a habitual criminal. Defendant's direct appeal to the Nevada Supreme Court was denied on August 27, 

1 991 . However, the Court remanded Defendant's case to the District Court for rescntencing. The 

22 Supreme Court concluded that the District Court had erroneously imposed one sentence for multiple 

23 offenses, 

24 	On October 21, 1991, Defendant was resentenced in Department X of the Eighth Judicial 

25 District, to ten (10) years for each of the Burglary counts, to run consecutive to each other and 

26 consecutive to a sentence of life imprisonment without the possibility of parole for Count 111, Sexual 

27 Assault. Defendant was adjudicated a habitual criminal as to Count IV and sentenced to another 

28 consecutive term of life imprisonment without the possibility of parole. Defendant then appealed the 

-2- 

BY  1,,/..4 KA  
VICKI MONRO 
Deputy District Attorney 
Nevada Bar #00377 

POINTS AND AUTHORITIES 

PROCEDURAL JIJSJORY 
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1 second sentencing, specifically contesting the validity of the judgments of conviction used to adjudicate 

2 him a habitual criminal. The Nevada Supreme Court denied the same on October 4, 1995. Defendant 

3 now files the instant Motion and Petition for Writ of Habeas Corpus (Post-Conviction). 

4 

5 

6 
	

STATEMENT OF THE FACTS 

7 

8 	On December 5, 1989, between the hours of I :30 a.m. and 5:30 a.m., Defendant entered the 

9 victim's residence located at 1000 Dumont, Apartment 227, Las Vegas. As there were no signs of 

10 forced entry into the apartment, it is believed that the victim's 22 year-old daughter left the front door 

11 closed but unlocked Once inside, Defendant took a woman's Seiko watch and approximately $25 from 

12 a coffee table in the living room, an unknown amount of cash from the victim's bedroom dresser, and 

13 a key to the apartment which was laying on a table near the front door. Defendant then left the 

14 apartment. At approximately 7:30 a.m., the victim returned to find the items missing. Las Vegas 

15 Metropolitan Police were contacted and a report of the entry submitted. Significantly, the victim's 22 

16 year-old daughter was upstairs at the time of the incident. 

17 	At approximately noon of the same day, the victim (a 46 year-old female) was awakened by 

18 Defendant knocking at her front door. After intbrrning Defendant that he had awakened her and asking 

19 him to leave, the victim returned to her room. Almost two hours later, the victim was awakened by a 

20 noise only to find Defendant outside her bedroom on the stairs. Defendant grabbed the victim and after 

21 a brief struggle, the victim was able to momentarily free herself. However, Defendant regained his 

22 hold and pushed the victim down the stairs. Thereafter Defendant raped the victim, instructed her to 

23 shower and raped her again. When Defendant exited the room, the victim contacted her daughter and 

24 requested her to contact the police. 

25 	At around 2:15 p.m., Las Vegas Metropolitan Police detained Defendant in the 900 block of 

26 Sierra Vista and alter a positive identification by the victim, he was arrested and transported to the Clark 

27 County Detention Center. 

28 

-3- 
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I 

2 	 THE TRIAL RECORD BELIES DEFENDANT'S 
NEED FOR POST-TRIAL FORENSIC TESTING 

3 

4 	Defendant requests this Court to compel DNA testing of semen and blood samples that were 

5 obtained from the victim some seven years ago. The impracticalities aside, Defendant took the stand 

6 at trial and offered a defense of "consent" to the charges of Sexual Assault. An excerpt from his offered 

7 testimony is as follows: 

8 	PROSECUTOR: 	Basically, Mr. Moraga, what you are saying to 
us is you are really confirming everything 

9 	 everybody already testified to. You are just 
saying that the sex that happened between you 

10 	 and Ms, Hawk was with her consent; is that 
Tight? 

11 
DEFENDANT: 	'that's right (3 ROA 550). 

12 
Apparent front Defendant's proffered defense is that any issue of identification that DNA testing might 

13 
hope to resolve has been rendered moot by offering the defense of "consent" to the sexual assault. 

14 
Moreover, Defendant has waived this issue by (1) not preserving it below, and (2) not raising the 

1 5 
identification in his direct appeal. See Kimniel,  infra, As such, this untimely request for unneeessEtry 

16 
testing need only be denied by this Court 

17 

18 

19 

20 

21 

22 

93 

24 

25 

26 

27 

28 

DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS 
(POST-CONVICTION PRESENTS ISSUES THAT SHOULD 
HAVE BEEN RAISED IN HIS DIRECT APPEALAND AS SUCH, 
THEY ARE DEEMED WAIVED. 

Defendant, for the first time in his collateral attack, challenges the length of time he was 

incarcerated before he was brought before a magistrate. Specifically, after remaining silent on the issue 

in appealing from two judgments of conviction, Defendant now alleges that he was incarcerated some 

210 hours before his initial arraignment and that no probable cause determination was made. 

Defendant's challenge is foreclosed for several reasons: 

1. Defendant did not preserve this issue below or raise it in his direct appeal; 

-4- 
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2, The Order Dismissing Appeal in Defendant's case concluded that there was sufficient 

2 evidence to uphold the conviction; and 

3 	3. Defendant only refers this Court to the time of his initial arraignment, but does not indicate 

4 	when a probable cause determination was made. 

5 	First, the State submits that as Defendant has already had his appeal found rneritless by the 

6 Supreme Court, any allegation herein that the a proper probable cause determination was not made, has 

7 been waived. NRS 34.810(1) provides in part: 

8 	 The court shall dismiss a petition if the court determines 
that: 

9 
(b) The petitioner's conviction was the result of a trial 

10 
	

and the grounds for the petition could have been: 

11 
	

(1) Presented to the trial court; 

12 
	

(2) Raised in a direct appeal or a prior 
petition for a writ or habeas corpus or 

13 
	

post-conviction relief; or 

14 
	

(3) Raised in any other proceeding that 
the petitioner has taken to secure relief 

15 
	

from his conviction and sentence, unless 
the court finds both cause for the failure 

16 
	

to present the grounds and actual 
prejudice to the petitioner. 

17 

18 	NRS 34.810(3) imposes the burden upon the defendant of proving specific facts that 

19 demonstrate good cause for his failure to present such a claim in earlier proceedings and of showing 

20 actual prejudice to the defendant. Accordingly, the waiver of claims doctrine mandates the dismissal 

21 of Defendant's instant claim. Kimmel v. Warden,  101 Nev 6, 692 P.2d 1282 (1985); Boldekv. State, 

22 99 Nev. 181, 659 P.2d 886 (1983). Defendant's Petition is barren as to why his allegations surrounding 

23 probable cause determination were not raised in either of his direct appeals. 

24 	The Nevada Supreme Court held in Phelps v, Director,  11)4 Nev. 565, 764 P.2d 1301 (1988), that 

25 the defendant has the burden of both pleading and proving his failure to present the claim and the State 

26 may then bring an affirmative defense of a waiver in its response to the Post-Conviction Relief It is 

27 respectfully submitted that this Court can lawfully make a finding of waiver based upon the face of the 

28 petition alone. In Johnson v, Warden.,  89 Nev. 476, 515 P.2d 63 (1973) the Nevada Supreme Court 
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stated: 

2 	 . . . this court will consider as waived those issues raised 
in a post-conviction relief application which might 

3 

	

	 properly have been. raised on directappeal, where no 
reasonable explanation is offered for petitioner's failure 

4 	 to present such issues. 

5 	In Scott er, Warden,  94 Nev, 726, 587 P.2d. 36 (1978), the Supreme Court upheld a District 

6 Court's denial of Post-Conviction Relief on. the grounds that the points raised in the petition, ''were or 

7 could have been raised in the direct appeal and good cause has not been shown for the failure to do so". 

8 ld at p. 727. Defendant's Petition is barren of legal authority or rationale as to good cause or prejudice. 

9 As such, the State submits that Defendant has waived his ability to raise any issue surrounding probable 

10 cause determination upon a warrantless arrest. 

11 	Next, as Defendant's conviction has been affirmed, any complaint about an illegal detention 

12 prior to a determination of probable cause, has been rendered moot Cierstein v. Pugh,  420 U.S.. 103, 

13 95 S.Ct. 854 (1975) (an illegal arrest or detention does not void a subsequent conviction)'. Once a 

14 criminal defendant has been convicted by a jury, his confinement is justified by the judgment of 

15 conviction and the Gerstein  violation is moot. County of Riverside v. l'elel-auehlin,  500 U.S. 44, 1 I I 

16 S.Ct. 1661, 1667 (1991). Defendant bases his complaint partially on Powell v. Nevada,  ---US 	114 

17 S.Ct. 1280 (1994). Therein. the United States Supreme Court held that (1) when four days had elapsed 

18 between warrantless arrest and probable cause determination, that time lapse was presumptively 

19 unreasonable under County of Riverside v. McLaughlin,  500 U.S. 44, 111 S.Ct. 1661 (1991), as a 

20 violation of the Fourth Amendment prohibition against unreasonable seizures, and. (2) while the remedy 

21 is not release. Powell v. Nevada,  114 S.Ct. at 1283, the proper remedy was to be decided on remand by 

22 the Nevada Supreme Court Defendant however misconstrues Powell-Ciersteile  Mcljvghiin,  in that a 

23 challenge is only proper during the detention, and he is entitled to neither release nor his conviction 

24 vacated, As such, his collateral attack need only be denied on this issue. 

25 	Defendant was arrested on December 5, 1989, and his initial arraignment was on December 14, 

26 
n 'Gerstein v. Puah,  420 U.S. 1(13, 95 S Ct, 854 (1975), the United States Supreme Court held that the Fourth 

Amendment requires a prompt :ludic* determination of probable cause following an arrest made w ithout a warrant and an 
ensuing detention. In County saf Riveriside v. MeClautailin, 500 U.S, 44, 111 S.a. 1661 (1991), the same Court determined 
that prompt generally means within 48 hours of the warrantless arrest. 
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1989. However,  owell v. Nevada,  supra, discusses probable cause determination, not initial 

2. arraignment. Therefore, Defendant's allegation that he was incarcerated for some 210 hours before 

probable cause was determined to hold him. is belied by the record. Defendant can only direct this Court 

to his arraignment date and not the date of arty probable cause detemiination. Bare allegations, without 

5 factual specificity, entitle Defendant to neither a post-conviction evidentiary hearing nor other post- 

6 conviction relief. Hargrove v. State,  100 Nev. 498, 686 P.2d 222 (1984). The policy behind presenting 

7 claims lOr post-conviction relief to the District Court is that issues of fact can be determined. See 

8 Gibbons v. Slate,  97 Nev. 520, 523, 634 P.2d 1214 (1981). Defendant has the burden of persuasion in 

9 a collateral attack and must raise and support these claims. Defendant's initial hurdle is to support his 

10 propositions: issues of fact must be created to warrant an evidentiary hearing. Drake v. State,  108 Nev. 

11 1 523, 836 P.2d 52 (1992). Moreover, Defendant does not complain that any statements made during this 

12 period of incarceration were impermissibly used against him and as such no prejudice can be inferred. 

13 

14 	 III 

15 
THE DOCTRINE OF THE LAW OF THE CASE FORE- 

16 	 CLOSES DEFENDANT'S CHALLENGE TO HIS HABITUAL 
CRIMINAL ADJUDICATION 

17 

18 	Next, Defendant alleges that he was improperly adjudicated a habitual criminal pursuant to NRS 

19 207.010(2), In his last appeal from the judgment of conviction entered on remand, Defendant 

20 specifically challenged the validity of his habitual criminal status. The Nevada Supreme Court 

21 specifically denied his contentions and in a Order Dismissing Appeal, affirmed the District Court's 

22 conclusion that Defendant was a habitual criminal and the State had met its burden beyond a reasonable 

23 doubt. As such, that Order becomes the law of the ease and forecloses Defendant's successive attempt 

24 at relief on this issuc. 

25 	The Nevada Supreme Court applied the doctrine in Hall v. State,  91 Nev. 314, 535 P.2d 797 

26 (1975). in Hall,  the defendant claimed, on appeal, that he entered into an involuntary guilty plea despite 

27 the fact that identical claim had been denied in a petition for post -conviction relief The Court held that 

28 the first ruling became the law of that case and Defendant could not later revive that issue. The law of 
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I a first appeal is the law of the case on all subsequent appeals in which the facts are substantially the 

2 same. (Citations omitted). it at 315, 

3 	Most recently, in Marshall v. State,  110 Nev. 1328, 885 P.2d 603 (1994), the Nevada Supreme 

4 Court, on direct appeal, affirmed the defendant's convictions. The Court expressed that there was 

5 sufficient evidence to convict the defendant of trafficking and manufacturing charges. Thereafter, the 

6 defendant petitioned the District Court for post-conviction relief. In an appeal from denial of his post- 

7 conviction petition, the defendant resubmitted the sufficiency claim. In dismissing that appeal, the 

8 Supreme Court opined that the Order Dismissing the Appeal became the law of the case and foreclosed 

9 the sufficiency of the evidence issues. I.  at 605. Likewise, Defendant's Petition should not be 

10 addressed on the merits because the Supreme Court has previously found his arguments undeserving. 

11 	On direct appeal. Defendant raised the identical issue that is in the Petition now before this 

1.2 Court Defendant duplicates his complaints surrounding his adjudication as a habitual criminal. The 

13 Supreme Court confirmed that adjudication and, therefore, the Supreme Court's ruling, issued on 

14 Defendant's direct appeal, became the law of this case and forecloses Defendant's ability to revive this 

15 claim. 

16 

17 	 IV 

18 	DEFENDANT WAS AFFORDED EFFECTIVE ASSISTANCE OF COUNSEL 

19 

20 	The United States Supreme Court has clearly established the appropriate test for determining 

21 whether a defendant received constitutionally defective counsel. A defendant's burden is two-fold. 

22 First, a convicted defendant must show that his counsel's performance was objectively deficient such 

23 that counsel was not functioning as the 'counsel' envisioned by Sixth Amendment guarantees. Second, 

24 the defendant must show that the deficient performance prejudiced the defendant in a way that 

25 effectively deprived him of a fair trial. Strickland v. Washington,  466 U.S. 668, 687, 104 S.Ct. 2052, 

26 2064 (1984). '[he United State's Supreme Court recently opined: 

27 	 Thus, an analysis focusing solely on were outcome 
determination, without attention to whether the result of the 

28 	 proceeding was fundamentally unfair or unreliable, is defective. 
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To set aside a conviction or sentence solely because the 
outcome would have been different but for counsel's error may 

2 

	

	 grant the defendant a windfall to which the law does not entitle 
him. Lockhart v.  Fretwell,  -- US. ---, 113 S.Ct. 838, 842-843 

3 	 (1993). 

4 Further, unreliability or unfairness does not result if the ineffectiveness of counsel claim does not 

5 deprive the defendant of any substantive or procedural right. id . at 844. 

6 	To rise to the level of ineffective assistance, the representation must be outside the range of 

7 competence demanded of attorneys in criminal cases. Hill v. Lockhart,  474 U.S, 52, 106 S.Ct. 366 

8 (1985). Furthermore, "it is presumed that counsel fully discharged his duties, and that presumption can 

9 only be overcome by strong and convincing proof to the contrary." Davis v ‘  State,  107 Ncv. 600, 602, 

10 817 P.2d 1169, 1170 (1991), citing Lenz v. State,  97 Nev, 65, 66, 624 P.2d 15, 16 (1981). On those 

11 premises, the State respectfully suggests that Defendant's counsel was effective. Defendant complains 

12 counsel was ineffective in that he did not challenge the length of incarceration without a probable cause 

13 determination, nor did he file suppression motions on Defendant's behalf. Defendant's contention that 

14 counsel failed to file a suppression motion is a bare allegation: Defendant neither reveals what the 

15 'evidence" is, nor does he suggest how it was necessary to an effective defense. Based on Hargrove,  

16 supra, Defendant is not entitled 10relief on this claim as he cannot support a claim of ineffective 

17 assistance without the requisite specificity. 

18 	Moreover, counsel cannot be rendered ineffective for failing to challenge a Nevada practice 

19 before the issue has even been resolved. Defendant was arrested in 1 989: McLaughlin,  supra, and its 

20 1-night line 48 hour rule were not announced until 1991 and the first Powell  decision was not entered 

21 until 1992. As such, counsel's actions cannot be deemed unreasonable under Strickland.  supra, nor 

22 representation ineffective, for not challenging the practices in Clark County before the United States 

23 Supreme Court decided what constituted a reasonable detention while awaiting a probable cause finding 

24 upon warrantless arrest. Moreover, even if counsel's actions in failing to challenge the detention were 

25 unreasonable, Defendant was not prejudiced in that once a jury convicted him, any detention violation 

26 was rendered moot. See McLangfLU,  supra. Defendant's representation did not fall outside what is 

27 expected of professionally competent counsel. 

28 /11 
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BY  Li/ C (Z1 ,044/kvil  
VICKI J. MO-  — 
Deputy District Attorney 
Nevada Bar 4003776 

1 	 CONCLUSION 

2 

3 	Based on the forgoing, it is respectfully requested that Defendant's Motion to Compel Blood and 

4 Semen Samples, Defendant's Petition for Writ of Habeas Corpus (Post-Conviction), and Defendant's 

5 Motion to Proceed in Forma Panperis be denied. 

6 DATED this( 

 

day of April, 1996. 

Respectfully submitted, 

  

7 

  

STF-WART I.. BELL 
DISTRICT ATTORNEY 
Nevada Bar 4000477 
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CERTIFICATE OF MAILTNQ 
S7i  

I hereby certify that service of the above and foregoing was made this  „, ---  day of April, 

1996, by depositing a copy in the U.S. Mail, postage pre -paid, addressed to: 

ROY D MORAGA 
P. G. BOX 1989 
ELY, NEVADA 89301 
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10 

11 H 

12 ; 
1 . STATE OF NEVADA, 

Plaintiff, 

VS. 

ORIGINAL 
FILED 

2 

3 

6 

1 0042 
MARK B. BAILUS, ESQ. 
Nevada Bar No. 002284 
CHERRY, BAILIN & KELESIS 
600 South Eighth Street 

4 Las Vegas, NV 89101 
(702) 385-3788 

5 
Attorney for Appellant 

ROY MORAGA 
7 

APR 9 12 42 PM '9G 

t?.K 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * * * 

CASE NO. C2174 
DEPT. NO. X 
DOCKET NO. 

16 

17 

18 

ROY D. MORAGA, 

Respondent. 
	 ) 

MOTION TO WITHDRtW AS COUNSEL 
1 9 

2(1 
Date of Hearing: 	7-94 

q,06  Time of Hearing: 
21 

22 

23 

25 

26 

27 

COMES NOW, MARK B. BAILUS, ESQ., of the law offices of CHERRY, BAILUS 

& KELESIS, and moves this Honorable Court for its Order allowing the undersigned and the 

law offices of CHERRY, BAILUS & KELESIS to withdraw as Attorney of Record foi.  

Defendant, ROY D. rsi1ORAGA, in the above-captioned matter. 

This Motion is made and based upon the papers, pleadings and documents on file 

herein, the Affidavit of MARK B. BAILUS, ESQ., filed herewith and upon such oral argument 
28 

1 

788 



, 1996, at the hour of 9 a.m., 

as may be adduced at the time of the hearing hereon. 

2 	 DATED this 4_ day of April, 1996, 

3 CHERRY, BAILUS & ICELESIS 

By 	  

Nevada State Bar No. 002284 
600 South Eighth Street 
Las Vegas, Nevada 891O1 

4 

5 

6 

17 

NOTICE OF MOTION 

TO: STATE OF NEVADA, Plaintiff; and 

TO: STEWART BELL, ESQ., its attorney of record: 

TO: ROY D. MORAGA, Defendant: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned 

will bring on the above and foregoing MOTION TO WITHDRAW AS ATTORNEY OF 

18 RECORD on for hearing on the  /7  day of 

-19 before the above-entitled Court in Department No. X, or as soon thereafter as counsel may be 

20 
heard 

DATED this 4_ day of April, 1996. 

CHERRY, BAILUS & KELESIS 

21 

22 

23 

25 
By _ /,‘,5 0.).1).„) 

. BAI(U1 
g 

Q.  
Nevada State Bar No. 002284 

26 
	

600 South Eighth Street 

27 
	 Las Vegas, Nevada 89101 

28 
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AFFIDAVIT OF MARK B. BMWS IN SUPPORT 
2 	 OF MOTION TO WITHDRAW AS ATTORNEY OF RECORD 

3 STATE OF NEVADA 
4 
	

SS: 

COUNTY OF CLARK 
5 

6 
	MARK B. BAILUS, ESQ., being first duly sworn according to law, deposes and says: 

7 
	 1. 	That Affiant is an attorney duly licensed to practice law in the State of Nevada 

8 	and is a partner in the law offices of Cherry, Bailus & Kelesis. 

2. 	That Affiant was appointed by the above-entitled Court to represent Defendant 

for appellate purposes only. 

3. That on or about October 4, 1995, Affiant received an Order Dismissing Appeal 

from the Supreme Court of the State of Nevada and thereafter, on or about October 24, 1995, 

Affiant received the Remittitur, thus concluding Affiant's representation of Defendant. 

4. That because of the foregoing reasons, Aftiant requests that he be allowed to 

withdraw as counsel of record. 

5. That the last known address known to Affiant for service of Defendant is: 

Mr. Roy El Moraga 
Inmate ID # 31584 
Ely State Prison 
Post Office Box 1989 
Ely, Nevada 89301 

6. That this Motion is not made for the purposes of delay, but in the interest of justice. 
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8 

9 

'10 46  
B LUS, ESQ. 

1 
	

7. Further you.r Aftiant sayeth naught. 

2 

3 

5 

6 SUBSCRIBED and SWORN to before me 

7 this leday of April, 1996. 

10 
	County and State 
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) 

) 

) 

) 

) 

) 

) 

Respondent. ) 
) 

STATE OF NEVADA, 
12 

Plaintiff, 

vs. 

ROY D. MORAGA, 

17:1 	  

ORIGINAL 
1 ROC 

MARK B. BA1LUS, ESQ. 
Nevada Bar No. 002284 
CHERRY. BAILUS Se. KELESIS 
600 South Eighth Street 

4 Las Vegas, NV 89101 
_ (702) 385-3788 

Attorney for Appellant 
ROY MORAGA 

7 
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ERK 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

10 * * * * * 

CASE NO. C 92174 
DEPT. NO. X 
DOCKET NO. 

RECEIPT OF COPY AND CERTIFICATE OF MAILING  

Date of Hearing: April 17, 1996 
Time of Hearing: 9:00 a. m. 

RECEIPT OF COPY of the MOTION TO WITHDRAW AS COUNSEL is hereby 

acknowledged this T  day of April, 1996. 
.5rae.ildfr 

NM 	 DISTRICT ATTORNEY BELL,  

18! 

19 

20' 

21 

22 : 

23 
1
1 

24 

25 
By 	  

Deputy District Attorney 
200 South Third Street 
Seventh Floor 
Las Vegas, Nevada 89155 

CE31 
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27 
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CERTIFICATE OF MAILING  

I HEREBY CERTIFY that I am an employee of the law offices of CHERRY, BAILUS 

& KELESIS, and that on the 044-1   day of April, 1996, I deposited for mailing in the United 

States Mail, at Las Vegas, Nevada, a true and correct copy of the MOTION TO WITHDRAW 

AS COUNSEL addressed as follows: 

Mr. Roy D. Moraga 
Inmate ID # 31584 
Ely State Prison 
Post Office Box 1989 
Ely, Nevada 89301 
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L, 	- 

0001 
DAVID M. SCHTECK, ESQ. 
NEVADA BAR NO. 0824 
302 E. CARSON, 0600 
LAS VEGAS, NV 89101 
(702)362-1844 
ATTORNEY FOR DEFENDANT 

L 

DISTRICT COURT 
CLARK CO(JNTY, NEVADA 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 ) 

MOTION FOR EXTENSION OF TIME 
TO FILE SUPPLEMENTAL POINTS AND AUTHORITIES 

DATE: 4-17-96 
TIME: 9:00 A.M. 

COMES NOW, Defendant ROY D. MORAGA, by and through his 

attorney DAVID M. SCHIECK, ESQ., and moves this Court pursuant 

to N.R.S. 34.750(3) for an Order Extending the Time to File 

Supplemental Points and Authorities to MORAGA/S pro per 

Petition for Writ of Habeas Corpus (Post Conviction). 

This Motion is based upon the Points and Authorities and 

Affidavit Of Counsel attached hereto, and all of the papers and 

pleadings heretofore filed in this matter. 

r\rv 
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THE STATE OF NEVADA, 

Plaintiff, 

vs. 

ROY D. MORAGA, 

Defendant. 

CASE NO. C 92174 
DEPT. NO. X 
DOCKET NO. K 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

NOTICE OF MOTION  

TO THE STATE OF NEVADA, Plaintiff herein; and 

TO THE DISTRICT ATTORNEYS OFFICE, its attorney: 

PLEASE TAKE NOTICE that the undersigned will bring this 

Motion on for bearing on the 17th day of April, 1996, at the 

hour of 9:00 a.m. before the above entitled Court, at the Clark 

County Courthouse, or as soon thereafter as counsel can be 

heard. 

STATENEMT-_QE_EACIR 

On March 6, 1g96 DAVID M. SCHIECX, ESQ. appeared before 

this Court and confirmed as counsel for Defendant ROY MORAGA. 

The Court granted until April 17 1  1996 to supplemental the 

Points and Authorities of the pro per Petition for Writ of 

Habeas Corpus filed by MORAGA. 

Mr. moraga does not have all of the paperwork necessary 

for counsel to review in order to supplement the Petition. Due 

to other priority cases of counsel, requests for the files of 

Mr. Moraga's previous counsel were delayed. (See Affidavit 

attached hereto) 

POINTS AND AUTHORITIES 

N.R.S. 34.750(3) states in pertinent part that 

"3. After appointment by the court, counsel for 
the petitioner may file and serve supplemental 
pleadings, ... within 30 days after; 

(a) The date the court orders the filing of an 
answer and a return; or 

(b) The date of his appointment, 

whichever is later. If it has not previously been 
filed, the answer by the respondent must be filed 
within 15 days after receipt of the supplemental 
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pleadings and include any response to the 
supplemental pleadings." 

In the instant case MORAGA is entitled to the effective 

assistance of counsel and the due process of law pursuant to 

the Sixth and Fourteenth Amendments to the United States 

Constitution and Article I, Section 8, of the Nevada 

Constitution. Counsel for MORACA believes that relevant and 

justiciable issues should be reviewed by this Court and makes 

this Motion in good faith. 

CONCLUSION 

It is respectfully requested that this Court grant an 

extension of time of 30 days to file supplemental points and 

authorities to the pro per Petition for Writ of Habeas Corpus 

(Post Conviction) and reset the hearing for a time thereafter 

convenient to the Court and District Attorney. 

DATED this  H  day of April, 1996. 

By 

STIBMI 	BY: 

DAVID M. SCHIE K, KSQ. 

21,E.EIDAILLT 

STATE OF NEVADA) 
) ss. 

COUNTY OF CLARK) 

DAVID M. SCHIECK, being first duly sworn, deposes and 

says: 

That Affiant is an attorney duly licensed to practice law 

in the State of Nevada, and retained counsel for MORAGA. 
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SUBSCRIBED and SWORN to before me 

tW.s 	 day of April, 1996. 
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25 

That Affiant appeared and confirmed as counsel on March 6, 

1996 for MORAGA at which time the Court set a hearing date of 

April 17, 1996 and until April 3, 1996 to supplemental the 

Petition. 

That since March 6, 1996 Affiant has had to file a capital 

Opening Brief in Greene v. State; file an emergency Writ of 

Mandamus in Leonard adv. State; and prepare for a capital trial 

Lopez adv. State. 

That Affiant has had to request files, which as of this 

date have not been received by Affiant, from previous counsel 

as Mr. Moraga does not have the paperwork necessary for counsel 

to review and prepare supplemental points and authorities. 

That this Motion is not made for the purpose of delay, but 

is made in the interest of justice. 

Further Affiant sayeth naugh 

DAVID M. SCHIECK 

NOTARY PLIEUC 
STATE OF NEVADA 

County of Cqvh 
KATHLEEN FITZGERALD No. 	867-1 

My Appointrngnt Expires Jata, 1 24:10C 
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	 day of April, 1996. 

DISTRICT ATTORNEYS OFFICE 

IN 't-A 

I ROC 
DAVID M. SCHIECK, ESQ. 
NEVADA BAR NO. 0824 
302 E. CARSON, #600 
LAS VEGAS, NV 89101 
(702)382-1844 
ATTORNEY FOR DEFENDANT 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 
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CASE NO. C 92174 
DEPT. NO. X 
DOCKET NO. K 

RECEIPT OF COPY OF 
MOTION FOR EXTENSION OF TIME 

TO FILE SUPPLEMENTAL POINTS AND AUTHORITIES 

DATE: 4-17-96 
TIME; 9;00 A.M. 

RECEIPT OF A COPY of the Motion for Extenstionof Time to 

nts and Authorities is hereby acknowledged 
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FILED 
38 Flit '96 

CLERK 

NOEJ 
MARK B. BAILUS, ESQ. 

2 Nevada Bar No. 002284 
CHERRY, BAILUS & KELESIS 

3 600 South Eighth Street 
Las Vegas, NV 89101 
(702) 385-3788 

Attorney for Appellant 
6 ROY MORAGA 
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	 CLARK COUNTY, NEVADA 

	

10 
	 * * * * * * 

11 

12 

STATE OF NEVADA, 

Plaintiff, 

CASE NO. C 92174 
DEPT. NO. X 
DOCKET NO. 

VS. 

ROY D. MORAGA, 

Respondent, 

17 
NOTICE OF ENTRY OF ORDER 

18 
Date of Hearing: April 17„ 1996 
Time of Hearing: 9:00 a.m. 

TO: STATE OF NEVADA, Plaintiff; and 

TO: STEWART BELL, ESQ., its attorney of record: 

TO: ROY D. MORAGA, Defendant: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on the 17th day 

of April, 1996, an Order to Withdraw As Attorney of Record was entered in the above-

captioned matter, a copy of said Order is attached hereto and by this reference incorporated 
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By 	75a 
MARK B. EfAILLYS, ESQ. 
Nevada State Bar No. 002284 
600 South Eighth Street 
Las Vegas, Nevada 89101 

1 herein as though full set forth. 

2 	DATED this  17  day of April, 1996. 
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6 

8 

9 
CERTIFICATX 01? MAILING 

I HEREBY CERTIFY that I am an employee of the law offices of CHERRY, BAILUS 

44-)  & KELESIS, and that on the I 1 ay of April, 1996, I deposited for mailing in the United 

States Mail, at Las Vegas, Nevada, a true and correct copy of the MOTION TO WITHDRAW 

AS COUNSEL addressed as follows: 

Mr. Roy D. Moraga 
Inmate ID # 31584 
Ely State Prison 
Post Office Box 1989 
Ely, Nevada 89301 

Stewart L. Bell, Esq. 
District Attorney 
200 South Third Street 
Seventh Floor 
Las Vegas, NV 89155 
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OWAR 
MARK B. BA1L1JS, ESQ, 
Nevada Bar No. 002284 
CHERRY, BMWS & KELESIS 
600 South Eighth Street 
Las Vegas, NV 89101 
(702) 385-3788 

Attorney for Appellant 
ROY MORAGA 

ION I 	I 11 	'96 

DISTRICT COURT 

9 	 CLARK COUNTY, NEVADA 

* * * * * * 

11 
STATE OF NEVADA, 	 ) 

	
CASE NO. C 92174 

1') 
	

) 
	

DEPT. NO. X 
Plaintiff, 	 ) 
	

DOCKET NO. 
) 

VS. 
	 ) 

) 
ROY D. MORAGA. 	 ) 

) 
Respondent. ) 

17 	 ) 

IS 
	

ORDER TO WITHDRAW AS ATTORNEY OF RECORD 

I 9 
	

Date of Hearing: April 17, 1996 

) 0 
	 Time of Hearing: 9:00 a.m. 

21 	THIS MATTER having come on for hearing this 17th day of April, 1996, upon the 

Motion to Withdraw as Attorney of Record, filed by MARK B. BA1LLTS, ESQ., of the law 

2 3 offices of CHERRY, BAILUS & KELES1S, no opposition having been filed herein. the Court 

having before it all the papers, pleadings and documents on file herein, being fully advised in 
25 

the premises and good cause appearing, 
26 

IT IS HEREBY ORDERED that the Motion to Withdraw as Attorney for Record filed 

28 by MARK B. BAILUS, ESQ., of the law offices of CHERRY, BA1LUS & KELESIS be, and 

1 
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I 	it hereby is, granted. 

IT IS FURTHER ORDERED that a copy of this Order shall be served upon Defendant 

3 ROY D. MORAGA, at his last known address of: 
4 

Mr. Roy D. Moraga 
Inmate 1D # 315M 
Ely State Prison 
Post Office Box 1989 
Ely, NevIda g9301 

DATED and DONE this 	day of April, 1996. 

1)1  
DISTRICt COURt JUDGE 

Submitted by: 

CHERRY, BAILIJS & KELESIS 

aAft)76  
l.—B. BMWS. gSQ. 

State Bar No, 002284 
600 South Eighth Street 
Las Vegas, Nevada 89101 
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ORIGINAL 
OWAR 
MARK B. BAILUS, ESQ. 
Nevada Bar No. 002284 
CHERRY, BAILUS & KELESIS 
600 South Eighth Street 

4 Las Vegas, NV 89101 
(702) 385-3788 

5 

Attorney for Appellant 
ROY MORAGA 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * * * 

12 
STATE OF NEVADA, 

Plaintiff, 

vs. 

ROY D. MORAGA, 

CASE NO. C 92174 
DEPT. NO, X 
DOCKET NO. 

Respondent. 

-17 
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18 
	

ORDER TO WITHDRAW AS ATTORNEY OF RECORD 

19 
	

Date of Hearing: April 17, 1996 

20 
	 Time of Hearing: 9:00 a.m. 

21 
	

THIS MATTER having come on for hearing this 17th day of April, 1996, upon the 

22 Motion to Withdraw as Attorney of Record, filed by MARK B. BAILUS, ESQ., of the law 

23 offices of CHERRY, BAILUS & KELESIS, no opposition having been filed herein, the Court 

having before it all the papers, pleadings and documents on tile herein, being fully advised in 

25 
the premises and good cause appearing, 

26 

27 
	IT IS HEREBY ORDERED that the Motion to Withdraw as Attorney for Record filed 

by MARK B. BAILUS, ESQ., of the law offices of CHERRY, BAILUS & 10ELESIS be, and 
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Submitted by: 

9 

10 

11 

it hereby is, granted. 

IT IS FURTHER ORDERED that a copy of this Order shall be served upon Defendant 

ROY D. MORAGA, at his last known address of: 

Mr. Roy D. Moraga 
Inmate ID # 31584 
Ely State Prison 
Post Office Box 1989 
Ely, Ne,v4da 89301 

DATED and DONE this 	day of April, 1996. 
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18 	600 South Eighth Street 
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SUBT 
DAVID M. SCHTECK, ESQ. 
	 FLE.D 

NEVADA BAR NO. 0824 	
Ay 10 2 it N 'SS 302 E. CARSON, #600 

LAS VEGAS, NV 89101 
(702)382-1844 

CLUrk 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 

) 
Plaintiff, 	 ) 

) 
VS. 
	

) 
	

CASE NO. C 92174 
) 
	

DEPT. NO. X 
ROY D. MORAGA, 	 ) 
	

DOCKET NO. K 
) 

Defendant. 	 ) 
) 

	 ) 

SUBSTITUTION OF ATTORNEYS 

DATE: N/A 
TIME: N/A 

Defendant ROY D. MORAGA, hereby substitutes David M. 

Schieck, Esq, in the above entitled cause in the place and 

instead of R. ROGER HILLMAN Deputy Public Defender. 

DATED: 

)07  
ROYVD. MORAGA 

I hereby agree to the above substitution. 

DATED: sfr iIiG..  
PUBLIC DEFENDER'S OFFICE 

BY: -1(  

R. ROGER hLMAN, ESQ. 
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I hereby accept the above substitution. 

Dated: 

BY: 
DAVID M. SCRIECK, 

CIATULT 

The undersigned does hereby certify that on 	  .11 
	a 

copy of the foregoing Substitution of Attorneys, was deposited 

in the United states mail at Las Vegas, Nevada, postage 

prepaid, addressed to the following: District Attorneys Office, 

Attorney for Plaintiff, 200 S. Third Street, Las Vegas, NV 

B9155. 

KATHLEEN FITZGERALD 
An employee of David Sohieck 
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I 1PTAT 
'DAVID M. SCHIECK, ESQ. 2 Ltlevada Bar No. 0824 
302 E. Carson, #600 3 : Las Vegas, tor 89101 

.1 702-382-1844 
-1 Attorney for MORAGA 

Ay 13 2 
11:i PP36 

ftg:Z 
DISTRICT COURT 

CLARK COUNTY, NEVADA CU:Rif  

OY C. MORAGA, 

Petitioner, 

vs. 

THE STATE OF NEVADA, 

Respondent. 

CASE NO. C 92174 
DEPT NO. X 
DOCKET K 

SUPPLEMENTAL POINTS AND AUTHORITIES 
IN SUPPORT OF PETITION FOR WRIT OF HABEAS CORPUS 

DATE: JULY 15, 1996 
TIME: 9:00 A.M. 

15: 

17 COMES NOW, Petitioner ROY D. MORAGA, by and through his 

ttorney DAVID M. SCHIECK, ESQ., and for his Supplemental 

19 oints and Authorities in Support of Petition for Writ of 

20 abeas Corpus and states as follows: 

21 	 I. 

22 	 PROCEDURAL HISTORY 

23 	On or about January 9, 1990 ROY D. MORAGA (hereinafter 

24 referred to as MORAGA) was charged with the crimes of Burglary 

25 (two counts) and Sexual Assault (two counts). An amended 

information charging MORAGA as a habitual criminal was filed on 

June 13, 1990. A jury trial was commenced on march 12, 1990 

and the trial was concluded on March 14, 1990 with a jury 

5 

6 

7 

18 

26 

27 
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verdict of guilty to all four counts of the information. 

MORAGA was sentenced by District Court Judge Michael Wendall to 

life in prison without the possibility of parole as a habitual 

criminal. MORAGA was represented at trial by Deputy Public 

Defender Roger Hillman. 

MORAGA appealed from the judgement of conviction with only 

one issue being raised on the direct appeal, to wit: there was 

insufficient evidence adduced at trial to sustain the habitual 

criminal enhancement. The Nevada Supreme Court determined that 

the issue raised on the direct appeal was without merit, 

however the Court determined that the habitual sentence imposed 

by the trial court was erroneous and the matter was remanded 

for a new sentencing. MORAGA was represented on his direct 

appeal by Deputy Public Defender Roger Hillman. 

On remand, MORAGA was sentenced to two consecutive ten 

year sentences plus a consecutive life with the possibility of 

parole, plus a life without the possibility of parole on the 

habitual criminal allegation. MORAGA was represented on remand 

by attorney Mark Bailus, who also appealed from the remanded 

sentence with said appeal being dismissed by the Nevada Supreme 

Court. 

It 

STATEMENT OF FACTS 

This statement of facts is summarized from the witnesses 

called at trial as contained in the Opening Brief filed on 

behalf Of MORAGA, 

Jodi Howard was the daughter of Penny Hawk, the alleged 

2 

808 



1 victim. On the day of the alleged sexual assault, Howard was 

2 
given a ride to work by her mother. Howard, as was her usual 

3 
practice, called her mother at 1:30 PM to wake her up for work, 

4 
but received no answer to her call. About fifteen minutes 

5 
later, Hawk called her and asked her to call the police because 

6 
she had been attacked. Howard then called the police. 

7 	
Penny Hawk first met MORAGA at the Player's Lounge when he 

8 
asked her for the time. Later they sat in her pickup truck and 

9 
talked for a while and then they went to another bar, Rascals. 

10 
On the morning of December 5, 1989, Hawk took her daughter to 

11 
work at about 7:30 AM and then returned home and went to bed. 

12 
About 8:15 her doorbell rang and she went and answered the door 

13 
and MORAGA was there. She did not let MORAGA into the 

14 
apartment and closed and bolted the door and went back to bed. 

15 
At about 1:45 she woke up and MORAGA was in her apartment. 

16 
MORAGA sexually assaulted her and then followed her downstairs 

17 
while she got a drink of water. They then talked for a while 

18 
and Hawk went upstairs to take a shower and MORAGA followed 

19 
behind her and again sexually assaulted her. MORAGA went into 

20 
the bathroom to wash up and Hawk used the time to telephone her 

21 
daughter. 

22 
On cross-examination Hawk admitted to spending 

23 

24 
approximately four hours in the truck with MORAGA when they 

first met, but denied having a sexual encounter with him or 
25 

26 
having any other social contact. 

27 
	Maintenance man William Gomez was working on the grounds 

28 
of the apartment complex where Hawk lived. On the day in 
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1 
question he heard calls for help but was not sure where they 

2 
were coming from. Michael Harper was also employed by the 

3 
Courtyard Gardens Apartments and saw MORAGA on the grounds of 

4 
the apartment complex. MORAGA stated to him that he had just 

had sex with someone and that it wasn't that good. 
6 	

Police officer Robert Novack interviewed a number of 

witnesses and obtained a description of the perpetrator from 

Hawk and arrested MORAGA. Novack also collected sexual assault 

kit from Hawk. Physician Donald Reisch assisted in the 

preparation of the sexual assault kit and also conducted an 

examination of Hawk. He did not note any contusions or bruises 

on Hawk. 

A fingerprint found on a hair spray canister in Hawk's 

apartment was matched to MORAGA. Tests on the sexual assault 

kit showed the presence of semen which came from a type 0 

secretor. Both Hawk and MORACA were type 0 secretors. Nothing 

in the tests performed by Linda Erricheto could eliminate 

MORAGA as the donor of the semen, but likewise nothing that 

could be identified as being foreign to Hawk could be 

identified. 

A watch belonging to Howard was recovered from the ex-

girlfriend of MORAGA, Jean ehl. Ben related that she had 

been given the watch as a gift from MORAGA. 

MORAGA testified on his own behalf that he had moved to 

Las Vegas in October, 1989 with Behl. He had first met Hawk at 

the Player's Lounge where she was sitting in the cab of her 

truck. He got into the truck and she bought some drinks for 

4 
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them. They talked for a while, lasting for a period of three 

or four hours. They moved to a new location and went into a 

bar where they started making out. A second social meeting 

occurred in late November, 1989. 

On December 5, 1989 MORAGA had gone to Hawk's apartment 

complex looking to rent an apartment. He knocked on her door 

and they talked for a while and he told her that he would be 

back in a few hours. When he returned to her apartment he took 

off his coat, shirt and sweater and walked upstairs, whereupon 

Hawk started running around yelling. Hawk appeared to be in 

some physical distress as she was breathing real hard. 	She 

then laid down and MORAGA began kissing her. Hawks said she 

was thirsty so she walked downstairs and sat in a chair. 

MORAGA got her a wet towel and placed it around her neck. She 

told him that it was okay that they had sex. Hawk went 

upstairs and took a shower and when she got out he began to rub 

her back and then he began to kiss her and they had consensual 

sex. MORAGA testified that he had found a key on the floor of 

the apartment when he was putting on his knee brace and that he 

picked it up and put it on his key ring. The watch that Jean 

Behl turned over to the police had been purchased by MORAGA in 

a place known to him as crack alley from a tall skinny black 

24 
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2 	
POINTS AND AUTHORITIES 

A. 

MORAGA IS ENTITLED TO AN 
EVIDENTIARY HEARING ON HIS PETITION 

It has long been the holding of the Nevada Supreme Court 

that if a petition for post Conviction relief Contains 

allegations, which, if true, would entitle the Petitioner to 

relief, an evidentiary hearing is required. Bolden v. State, 

99 Nev. 181, 659 P.2d 886 (1983); Grandin v. State,  97 Nev. 

454, 634 P.2d 456 (1981); Doggett v. State,  91 Nev. 768, 542 

P.2d 1066 (1975). 

In Drake v. State,  108 Nev. 523, 836 P.2d 52 (1992) the 

Court remanded the case for an evidentiary hearing over the 

State's objection where trial counsel had not adequately 

opposed a Motion in 'Amine filed by the State. The purpose of 

the hearing was to determine whether counsel had sufficient 

cause for the noted failure. Drake, 108 Nev. at 527-528. 

The Petition filed by MORAGA fits squarely within the 

parameters of the decision in Hargrove, supra. Contrary to the 

position of the State, Rargrove  mandates that an evidentiary 

hearing occur. In HArgroye, the Nevada Supreme Court stated: 

'Appellant's motion consisted primarily of - bare' 
or -naked' claims for relief, unsupported by any 
specific factual allegations that would, if true, 
have entitled him to withdrawal of his plea. 
Specifically, appellant's claim that certain 
witnesses could establish his innocence of the bomb 
threat charge was not accompanied by the witness' 
names or descriptions of their intended testimony. 
As such, to the extent that it advanced merely 
- naked' allegations, the motion did not entitle 
appellant to an evidentiary hearing. ja= 
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Vaillancourt v. Warden,  90 Nev. 431, 529 P.2d 204 
(1974)7 Zina_m„...11Axa&n, 90 Nev. 166, 521 P.2d 374 
(1974); see, also Knialitatata, 619 P.2d 155, 158 
(Kan.Ct.App. 1980) (to entitle defendant to an 
evidentiary hearing, a post-conviction petition must 
set forth - a factual background, names of witnesses 
or other sources of evidence demonstrating . 	. 
entitlement to relief').. 

The Petition of MORAGA contains the following claims for 

relief: 

1. That MORAGA was held for two hundred and ten hours 

without being brought before a magistrate for a probable cause 

lohdetermination. 

fl 	2. That he received ineffective assistance of counsel in 

12 !  the following respects; 

13 	 a. Trial counsel failed to object to the certified 

lc copies of MORAGA'S other convictions that contained errors on 

15' the face of the documents; 

16 	 b. Trial counsel failed to file a Motion to suppress 

17 the warrantless search that led to the discovery of the 

18 apartment key; 

19 	 c. Trial counsel failed to interview witnesses that 

20 were listed by MORAGA and to call such witnesses to testify at 

21 trial Concerning the lack of sexual ability of MORAGA while 

22 intoxicated, that he had been drinking heavily on the day in 

23 question. These witnesses could also have testified that they 

24 had seen MORAGA and Hawk engaged in "making out" when they first 

26 met. Witnesses could also testified to the nature and extent 

26 of MORAGA'S knee injury which required him to where a brace and 

27 that he could not have possibly performed the physical acts 

28 described by Hawk at the trial. 
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d. Trial counsel failed to prepare MORAGA to testify 

2 and discuss the types of questions that would be asked of him. 

3 MORAGA, a man of limited education did not understand sex to 
4 

necessarily include penile penetration and therefore he 
5 

answered questions put to him inappropriately. Additionally 
6 

MORAGA did not understand when questioned whether he would have 
7 

sex with a woman without her permission and therefore answered 

8 the question in such a fashion as to admit the commission of 
9 

the crire charged. 
10 	

e. Trial counsel failed to have DNA testing 
11 

performed on the semen and blood samples to establish that 
12 

MORAGA was not the source of the semen found in the vaginal 
13 

vault of the alleged victim. 
14 

Based on the allegations contained in the pro per Petition 
15 

for Writ of Habeas Corpus filed by MORAGA and the points raised 
16 

herein it is respectfully urged that this Court grant an 
17 

evidentiary hearing to Mr. MORAGA. 
18 

B . 
19 

MORAGA RECEIVED INEFFECTIVE 
20 
	

ASSISTANCE OF COUNSEL 

21 	The State typically has taken the position that a Petition 

22 for Habeas Corpus should contain evidence to support every 

23 detail of the allegations. Such is not the purpose of the 

Petition but rather should be explored at an evidentiary 

hearing if sufficient allegations are raised to merit an 

evidentiary hearing. It is MORAGAIS position that sufficient 

allegations have been made to mandate an evidentiary hearing as 

to whether he received the effective assistance of counsel at 
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17 

18 

1 he trial and upon direct appeal. 

2 	The Sixth Amendment guarantees that a person accused of a 

3 rime receive effective assistance of counsel for his defense. 

he right extends from the time the accused is charged up to 

5 nd through his direct appeal and includes effective assistance 

6 or any arguable legal points. Angiamm_y,_Lalit=nia, 386 U.S. 

7 38, 87 S.Ct. 1396, 18 L.Ed.2d 493 (1967). The United State 

8 upreme Court has consistently recognized that the right to 

9 ounsel is necessary to protect the fundamental right to a fair 

10 rial, guaranteed under the Fourteenth Amendment's Due Process 

11 lause. Ppwell v. Alabama,  287 U.S. 45, 53 S.Ct.55, 77 L.Ed. 

12 158 (1932); Gideon v, Wainwright,  372 U.S. 335, 83 S.Ct. 792, 9 

1311L.Ed.2d 799 (1963). Mere presence of counsel does not fulfill 

14 khe constitutional requirement: The right to counsel is the 

15 'right to effective counsel, that is, "an attorney who plays the 

1 1511role necessary to ensure that the trial is fair." Strickland,  

466 U.S. 668, 104 S.Ct. 2052, BO L.Ed.2d 657 (1984); McMenn V.  

, 439 U.S. 759, 771, 90 S.Ct. 1441, 25 L.Ed.2d. 763 
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23 

24 

25 

2611 

27' 

(1970). 

Pre-trial investigation is a critical area in any criminal 

case and failure to accomplish same has been held to constitute 

ineffective assistance of counsel. The Nevada Supreme Court in 

Jackson V. Warden,  91 Nev. 430, 537 P.2d 473 (1975) stated: 

"It is still recognized that a primary requirement is 
that counsel . 	. conduct careful factual and legal 
investigations and inquiries with a view toward 
developing natters of defense in order that he make 
informed decisions on his client's behalf both at the 
pleading stage . . 	and at trial." 

Jackson  91 Nev. at 433, 537 P.2d at 474. The Federal Courts 
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1 re in accord that pre-trial investigation and preparation for 

2 rial are a key to effective representation of counsel. U.S.  

3 	 , 716 F.2d 576 (1983). 

In U.S. V. Baynes, 607 F.2d 659 (1982) the Court, in 

5 anguage applicable to this case, stated: 

"Defense counsel, whether appointed or retained is 
obligated to inquire thoroughly into all potential 
exculpatory defenses and evidence, mere possibility 
that investigation might have produced nothing of 
consequences for the defense could not serve as 
justification for trial defense counsel's failure to 
perform such investigations in the first place. Fact 
that defense counsel may have performed impressively 
at trial would not have excused failure to 
investigate defense that might have led to complete 
exoneration of the Defendant." 

In Warner v. State, 102 Nev. 635, 729 P.2d 1359 (1986) the 

1310 

15 

evada Supreme Court found that trial counsel was ineffective 

144.there counsel failed to conduct adequate pre-trial 

'investigation, failed to properly utilize the Public Defender's 

1rull time investigator, neglected to consult with other 
ttorneys although urged to do so, and failed to prepare for 

he testimony of defense witnesses. See also, Sanborn v.  

, 107 Nev. 399, 812 P.2d 1279 (1991). 

The United States Supreme Court in Strickland v.  

, 466 U.S. 668, 104 S.Ct. 2052 (1984) set forth the 

tandard for determining the merits of a claim of ineffective 

ssistance of counsel. In Strickland, supra, the Court stated 

n relevant portion: 

"A convicted defendant's claim that counsel's 
assistance was so defective as to require reversal of 
a conviction or death sentence, has two components. 
First, the defendant must show that counsel's 
performance was deficient. This requires showing 
that counsel made errors so serious that counsel was 
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not functioning as the counsel guaranteed the 
defendant by the Sixth Amendment. Second the 
defendant must show that the deficient performance 
prejudiced the defense. This requires showing that 
counsel's errors were se serious as to deprive the 
defendant of a fair trial, a trial whose result is 
reliable. Unless a defendant maXes both showings, it 
cannot be said that the conviction or death sentence 
resulted from a breakdown in the adversary process 
that renders the result unreliable." 

• 466 U.S. at 687, 194 S.Ct. at 2064. The question of 

hether a defendant has received ineffective assistance of 

ounsel at trial in violation of the Sixth Amendment is a mixed 

uestion of law and fact and is thus subject to independent 

eview. ,Str.ickland,  466 U.S. at 698, 104 S.Ct. 2070. State v.  

, 109 Nev. 1136, 865 P.2d 322 (1993). 

IV. 

CONCLUSION 

Based on the allegations of the Petition and the 

uthorities and arguments contained herein it is respectfully 

equested that the Court grant an evidentiary hearing and that 

t the conclusion thereof the conviction of ROY MORAGA be 

reversed. 

DATED this 11th day of June, 1996. 

REgICEFULLY SUBMITTED: 
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RECEIPT OF COPY 

2 	RECEIPT OF A COPY of the foregoing document is hereby 

3 cXnowledged this  /1  day of June, 1996. 
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1 OPPS 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
Nevada Bar #000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-471] 
Attorney for Plaintiff 

S 

F I L r. D 

2 5,-, Ni '96 

CLERK 

13 

14 

15 

16 

17 

18 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 ) 

STATE'S SUPPLEMENTAL OPPOSITION TO PETITION FOR 
WRIT OF HABEAS CORPUS (POST-CONVICTION) 

DATE OF HEARING: 7115196 
TIME OF HEARING: 9:00A.M. 

6 

7 

8 

9 

10 

11 

12 

THE STATE OF NEVADA, 

Plaintiff, 

ROY lvfORAGA., 
#938554 

Case No. 
Dept. No. 
Docket 

Defendant(s). 

C92174 
X 

19 	COMES NOW, the State of Nevada, by STEWART L. BELL, District Attorney, through VICKI 

20 1. MONROE, Deputy District Attorney, and files this Opposition to Defendant's Petition for Writ of 

21 Habeas Corpus (Post-Conviction). 

22 	This Opposition is made and based upon all the papers and pleadings on file herein, the attached 

23 11/ 

24 /// 

25 if/ 

26 //I 

27 II/ 

28 /1/ 
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points and authorities in support hereof, and oral argument at the time of hearing, if deemed necessary 

2 by this Honorable Court. 

3 	DATED this 	day of June, 1996. 

Respectfully submitted, 

SUEWAR.T L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

4 

6 

7 

8 

9 

10 

:ii  

12 

13 

VICKI J. MONROE 
Deputy District Attorney 
Nevada Bar #003776 

EQUIDAISIX.A.11110111.11L1 

PROCEDURAL HLSTORY 

14 

15 	The State hereby incorporates the statement of the procedural history as outlined in State's 

16 Opposition to Defendant's Petition for Writ of Habeas Corpus (Post-Conviction) and Motion to Compel 

17 Production of Blood and Seinen Samples. After the States Opposition was filed, David Schieek EsQ, 

18 was appointed to represent Defendant and permitted to file Supplemental Points and Authorities for 

19 Defendant's Petition for Writ of Habeas Corpus (Post-Conviction), 	he State supplements it's 

20 Opposition herein. A detailed version of the facts adduced at trial is set forth in the State's first 

21 response. 

22 

23 

24 	AN EVIDENTIARY HEARING IS NOT WARRANTED REGARDLESS OF A 
PETITION'S FACTUAL ww,Lcillar(ANTIES_THE UNDERLYING CLAIMS ARE 

25 	 IESEVI 
FORUM 

26 

27 I 	Defendant's Supplemental Points and Authorities offer nothing beyond Defendant's original 

28 I pro se Petition such that an evidentiary hearing is warranted. The Supplemental Petition reiterates 

-2- 

820 



1 Defendant's allegations and suggests that those allegations meet the requisite for an evidentiary 

2 hearing under Hargrove M State, 100 Nev. 498, 686 P.2d 222 (1984). This position is misguided in 

3 that an evidentiary hearing cannot be warranted where there is no nexus between the underlying 

4 claims and any prejudice to Defendant. Phrased in a different manner, an evidentiary hearing cannot 

5 be warranted when the facts taken as true do not entitle a defendant to relief. Defendant's alleged 

6 errors do not impute prejudice because they have either been decided, reiaderedmoot or are 

7 inappropriately presented in a collateral attack. 

	

8 
	

II 

9 IEFENDAY 	 1111.011:1.1A.C.LIO_TILAtia ALLEGED GERSTEIN ERROR  
HAS BEEN WAIVED BY NOT PRESENTING TtIAT ARGUMENT Pi HIS DIRECT 

	

10 	 APPEAL AND RENDERED MOOT BY DEFENDANT'S CONVICTION  

	

11 	While the State responded to this argument in full in its previous response, it's position will 

12 be briefly reiterated herein. First Defendant argues, and the State agrees, that if a petition contains 

13 allegations which if true would entitle a defendant to relief,  then an evidentiary hearing is proper. 

14 Hargrove v. State. Defendant misses the crux of the test, namely that a petitioner would have to 

15 have some relief forthcoming on the allegation. As Defendant's conviction has been affirmed, any 

16 complaint concerning an illegal detention prior to a determination of probable cause has been 

17 rendered moot. Gerstein v. Pugh. 420 U.S. 103, 95 S,Ct. 854 (1975) (an illegal arrest OT detention 

18 does not void a subsequent conviction). Once a criminal defendant has been convicted by a jury, his 

19 confinement is justified by his judgment of conviction and the Gerstein violation is moot. Couray of 

20 Riverside v McLaughlin, 500 U.S. 44, 111 S.Cl. 1280 (1994). Thus, even if Defendant alleges in 

21 his Petition that he was held some 210 hours before a probable cause determination was had, the 

22 subsequent jury verdict and judgment of conviction rendered this issue moot. Ergo, Defendant is 

23 entitled to no relief and an evidentiary hearing is not warranted on this issue. Additionally, this issue 

24 was not raised on Defendant's direct appeal. As such, the waiver of claims doctrine forecloses this 

25 claim. NRS 34.810(1); See also Kimmel v. Warden. 101 Nev. 6, 692 P.2d 182 (1985). Similarly, 

26 by not presenting by way of direct appeal his claim that a warrantless search produced the key to the 

27 victim's apartment, Defendant has also waived that claim. Nothing presented in the instant Petition 

28 approaches good cause to find to the contrary. 

-3- 
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I 
	

111 

2 
	

DEFENDANT'S PROCURED DEFENSE BELOW. NAMELY CONSENT.  
RENDERS ANY ISSUE 0j1  IDENTIFICATION MOOT 

3 
Defendant insists that DNA testing should have been performed or should presently be 

4 
performed. Again. Defendant offered the defense of consent at trial, thus. there is no issue of 

5 
identity and no prejudice can be imputed to Defendant as he took the stand and testified accordingly. 

6 
Notwithstanding the internal inconsistency as between offering the defense of consent at trial and 

7 
now claiming some seven years later to need require DNA testing, the State also insists that 

8 
Defendant was not prejudiced by cotaiser s not obtaining such a test. 

9 
in People v. Kaurish, 802 P.2d 278, 298 (Cal. 1990), a habeas petitioner claimed ineffective 

10 
representation because his counsel failed to independently test dried stains on impounded clothing: 

11 
the clothing, belonging to the murder victim, had been electrophoretically tested by the police. 

12 
Analysis of the dried blood, semen and saliva were used to link that petitioner to a group of 5% of 

13 
the population that could have committed the crime. Counsel therein did not know that a time limit 

14 
existed for testing the material such that the test results would be reliable: counsel admitted that he 

15 
did not learn of the time limit until one year after the clothing was impounded. As such, the integrity 

16 
of any future testing was jeopardized. The California Supreme Court refused to find any prejudice 

17 
inured to that defendant. The Court noted that more was required than speculation that timely 

18 
testing would have shown a favorable result: there must have been a reasonable probability that such 

19 
evidence would be produced. Kaurish, at 298. Therein, petitioner could not establish that the 

20 
serological procedures employed by the police were suspect nor that independent testing would 

21 
provide a different result. The Court said: 

22 
"To hold otherwise would be to establish a perverse 

23 
	 system of incentives: defense counsel would have the 

choice of retesting physical evidence on some 
24 
	

undetermined possibility that it might yield a 
favorable result to his client, or not retesting, with a 

25 
	

high probability that any conviction of his client 
might be overturned." Id. 

26 

27 

28 	' cert denied, Kaurish v. Califbrnia, 502 U.S. 837, 112 S.Ct. 121 (1990). 

-4- 
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1 	Nor can Defendant offer this Court anything beyond speculation of what additional testing 

2 would show. This issue does not necessitate any more of this Court's attention. 

	

3 	Similarly, Defendant suggests that counsel was remiss in failing to call several witnesses that 

4 could testify to Defendant's alcohol-induced impotency: again, this is inconsistent with the defense 

5 of consent and as such, warrants no relief from this Court. 

	

6 
	

IV 

7 THE DOCTRINE OF THE _LAW OF .THE_CASE FORECLOSES_THE_NEED FOR AN  
FIDENTIARY HEARING ON 

	
LLOE.DEFENDANT'S  HABITUAL CRIMINA 

	

8 	 STATUS  

	

9 	Defendant complains that the judgments of conviction used to adjudicate him were erroneous 

10 and counsel failed to object to the errors therein. First. Defendant does not outline any of the errors 

11 or how they were determinative of his adjudication. Bare allegations, without the requisite factual 

12 specificity, do not warrant an evidentiary hearing. Hargrove, supra. 

	

13 	Moreover, the Nevada Supreme Court, on Defendant's direct appeal specifically approved of 

14 his habitual criminal adjudication. That ruling becomes the law of the case in Defendant's case and 

15 forecloses this issue herein. See Hall v. Stare, 91 Nev. 314, 535 P.2d 797 (1975): Marshall v. State, 

16 110 Nev. 1328, 885 P.2d 603 (1994). As Defendant attempts to have this Court revisit an issue, the 

17 propriety of which has been previously addressed by the Nevada Supreme Court, this claim need 

18 only be dismissed. 

	

19 	 V 

20 DEFENDANT'S CANNOT MAKE A_PRIMA FACIE SHOWING OF PREJUDICE PER 
STRICIL4JVD SUCH THAT AN VIDENTIA.Y IWAR1G NEED EVEN BE 

	

21 	 CONTEMPLATED 

	

22 
	

The State has dispelled all of Defendant's contentions such that no prejudice has been 

23 imputed to him and thus, he cannot meet the second prong in Strickland, The United States Supreme 

24 Court has clearly established the appropriate test for determining whether a defendant received 

25 constitutionally defective counsel. A defendant's burden is two-fold. First, a convicted defendant 

26 must show that his counsel's performance was objectively deficient such that counsel was not 

27 functioning as the 'counsel' envisioned by Sixth Amendment guarantees. Second, the defendant 

28 must show that the deficient performance prejudiced the defendant in a way that effectively deprived 

823 



I him of a fair proceeding. $tricklanashington,  466 U.S. 668, 687, 104 S.Ct. 2052, 2064 

2 (1984). The United State's Supreme Court recently opined: 

3 	 Thus, an analysis focusing solely on mere outcome determination, without 
attention to whether the result of the proceeding was fundamentally unfair or 

4 

	

	 unreliable, is defective. To set aside a conviction or sentence solely because 
the outcome would have been different but for counsel's error may grant the 

5 

	

	 defendant a windfall to which the law does not entitle him. Lockhart v,  
EretNell, --- U.S. ---, 113 S.Ct. 838, 842-843 (1993). 

Further, unreliability or unfairness does not result if the ineffectiveness of counsel claim does 

not deprive the defendant of any substantive or procedural right. rd. at 844. 

To rise to the level of ineffective assistance, the representation must be outside the range of 

competence demanded of attorneys in criminal cases. 11,11.__V_.j.&ICkharl„ 474 U.S. 52, 106 S.C. 366 

(1985). Furthermore, "it is presumed that counsel fully discharged his duties, and that presumption 

can only be overcome by strong and convincing proof to the contrary," Davis v. State.  107 Nev. 

600, 602, 817 P.2d 1169, 1170 (1991), citing Lenz v. State,  97 Nev. 65, 66, 624 P.2d 15, 16 (1981). 

To that end, Defendant has failed to make a showing of prejudice or show how prejudice inured 

because of counsel's conduct. Because the State has successfully dispelled Defendant's allegations, 

no prejudice can be imputed to Defendant and no evidentiary hearing warranted. 

CONCLUSION  

Based on the forgoing Supplemental Opposition, it is respectfully requested that Defendant's 

Petition be denied and no evidentiary hearing be ordered. 

Dated this c2.. Id ay of June, 1996. 

Respectfully submitted, 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY 	  VICKI 	OE 
Deputy District Attorney 
Nevada Bar #003776 
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1 	 CERTIFICATE OF MAILING 

2 	I hereby certify that service of the above and foregoing Opposition was made this  .27  day of 

3 	June, 1996, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

ROY D. MORAGA 
P. O. BOX 1989 

RIX, NEVADA 89301 

S'ecrethcy fo v.the District'Attorneys Office 

27 

28 kollins/k1/89092174X 
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2 DAVID M. SCHIECK, ESQ. 
Nevada Bar No. 0824 
302 E. Carson, #600 
Las Vegas, NV 89101 
702-382-1844 
Attorney for MORAGA 

1 

3 

4 

JUL IG 	2 i fil t9G 
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o g- 

J 	 DISTRICT COURTCOURT 

6 
	 CLARK COUNTY, NEVADA 

7 

9 

10 

11 

12 

ROY C. MORAGA, 

Petitioner, 

vs. 

THE STATE OF NEVADA, 

Respondent. 

) 

) 

) 

CASE NO. C 92174 
DEPT NO. X 
DOCKET K 

13 

14 
	 SUPPLEMENTAL REPLY AND OPPOSITION 

FOR WRIT OF HABEAS CORPUS 

15 	
DATE: JULY 22, 1996 

16 
	 TIME: 9:00 A.M. 

17 
	COMES NOW, Petitioner ROY D. MORAGA, by and through his 

18 attorney DAVID M. SCHIECK, ESQ., and for his Supplemental Reply 

19 and Opposition for Writ of Habeas Corpus and states as follows: 

20 

21 
	 AN EVIDENTIARY HEARING IS WARRANTED 

2,2 
	

In the States Opposition the position is taken that many 

23 f the claims made by MORAGA have been waived by failure to 

24 raise same on the direct appeal. MORAGA was represented by the 

25 same attorney on appeal as handled the trial. The claim of 

26 ineffective assistance of counsel includes the failure to raise 

27 these issues on appeal. Therefore if the Court determines that 

28 the issues have been waived, the Court must necessarily find 

1 
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11 that appellate counsel was deficient and that MORAGA was 
2 Iprejudiced by the loss of viable claims. 

Specifically on Page 5(0 of the Pro Per Petition for 

Relief, MORAGA stated: 

"Petitioner now states, being his first opportunity 
to bring this ground before the Court, as 
petitioner's state appointed counsel for petitioner's 
trial and his appeal were same person. And acting on 
counsel's advice, that being not to worry about 
anything, that he could get me out and handle 
everything, did not bring these issues before the 
Court. One being his ineffectiveness by appealing 
only one issue, that there was not enough evidence to 
convict." 

Additionally a substantial portion of the State's 

Opposition is based on the belief that MORAGA'S defense at 

trial was consent and that he is now urging inconsistent 

issues. In fact MORAGA claims that his defense was not 

consent, but rather that he did not engage in sexual 

intercourse by penetration with the alleged victim. The 

failure of communication with counsel and lack of preparation 

for his testimony resulted in the confusion. As stated in the 

Pro Per Petition: 

"At no time did Petitioner intend that he claimed to 
have had sexual intercourse with alleged victim, 
Penny Hawk by 'inserting his penis in her 
vagina'-- At the time of trial Petitioner had only on 
eighth grade education and sexual intercourse has a 
different meaning to Many people. In fact when Penny 
Hawk was questioned as to the same question, the 
Court made her meaning clear to the jury and court. 
Petitioner took the stand at counsel's request and 
counsel should have made the question clear." 

25 

26 
	

CONCLUSION 

27 
	

Based on the failure of communication and failure to raise 

28 issues as detailed in the Supplemental Points and Authorities 

2 
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it is respectfully requested that the Court grant an 

evidentiary hearing to NORAGA. 

DATED: 	OAA9.'t Vo tJFf4 
RESPECTFULLY SUBMITTED: 

DAVID M. SCHIECK, ESQ. 

RECEIPT OF COPY 

the foregoing document is hereby 

day of July, 1996. 

DISTRICT ATTORNEYS OFFICE 

(Ne2f,200 S( THIRD STREET / 
LAS VEGAS, NV 89155 / 

RECEIPT OF A COPY 

acknowledged this /((  
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DAVID M. SCHIECK, E. 
Nevada Bar No. 0824 
302 E. Carson, 4600 
Las Vegas, NV 69101 
702-382-1844 
Attorney for Dcfndant 

   

DISTRICT COURT 
6 	 CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

vs. 	 CASE NO. C 02174 
DEPT. NO. X 

ROY D. MORAGA, 	 DOCKET NO. N 

Defendant. 

MOTION TO WITHDRAW AS COUNSEL 

DATE: 	 
TIME: 

COMES NOW, DAVID FL SCHIECK, ESQ. and moves this Honorable 

Court to allow him to withdraw as attorney of record for 

Defendant MORAGA. This motion is based on the fact that the 

Court has denied MORAGA'S Post Conviction Relief. 

This motion is based on E.D.C.R. 7.40, the pleadings and 

papers on file herein, and the Points and Authorities and the 

Affidavit of David M. Schieck attached hereto. 

NOTICE OF MOTION  

TO: THE STATE OF NEVADA, Plaintiff; and 

TO: DISTRICT ATTORNEY'S OFFICE, Plaintiff's attorneys: 

YOU WILL PLEASE TAE NOTICE that the undersgrled will 
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16 

bring the foregoing Motion on for hearing before the above- 
2 

entitled Court on the 	/02  day of 

hour of 	 .m., or as soon thereafter as counsel can be 

heard, at the Clark County Courthouse, Las Vegas, Nevada. 

STATEMENT OF FACTS 

David M. Schieck, Esq. was retained to file Supplemental 

Points and Authorities with respect to Roy Moraga's Petition 

for Post Conviction Relief. 

On July 19, 1996 the Court denied Defendant's post 

'conviction petition and as of this date the District Attorney's 

Office has not served the Findings on this office, 

Mr. Moraga has been notified of the Court's decision and 

POINTS AND AUTHORITIES 

EDCR 7.40 provides in relevant portion as follows: 

"(b) counsel in any case may be changed only: 

(1) When a new attorney is to be substituted in 
place of the attorney withdrawing, by the written 
consent of both attorneys and the client, all of 
which must be filed with the court and served upon 
all parties or their attorneys who have appeared in 
the action, or 

(2) When no attorney has been retained to replace 
the attorney withdrawing, by order of the court, 
granted upon written motion therefore, and 

(i) If the application is made by the 
attorney, he must include in an affidavit 
the address, or last known address, at 
which the client may be served with notice 
of further proceedings taken in the case in 
even the application for withdrawal is 
granted, and he must serve a copy of the 
application upon the client and all other 
parties to the action or their attorneys, 
or... 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14  has stated that he will nandie the appeal in proper person_ 

15 

, 1996, at the 

2 
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No application for withdrawal or substitution may be 
granted if a delay of the trial or of the hearing of any 
other matter in the case would result." 

In Brown v. Craven,  424 F.2d 1166 (9th Cir. 1970) the 

We think, however, that to compel one charged with 
grievous crime to undergo a trial with the assistance 
of an attorney with whom he has become embroiled in 
irreconcilable conflict is to deprive him of the 
effective assistance of any counsel whatsoever." 

, 424 F.2d at 1170. 

Similarly in United States v. Williams, 594 F.2d 1258 (9th 

1979) the Court found: 

"Here, there was no finding, although a strong 
showing was made, on the issue of irreconcilable 
conflict, and the matter was called to the attention 
of the trial court well before the date of trial. 
Under the stated facts we find to exist here, the 
denial of appellant's motion for change of appointed 
counsel was error. As a result, appellant was 
deprived of his constitutionally guaranteed right to 
have the effective assistance of counsel at his 
trial." 

, 594 F.2d at 1261. 

CONCLUSION  

Based on the argument above and the Affidavit of Counsel 

attached it is respectfully requested that DAVID M. SCHIECK, 

ESQ. be  allowed to withdraw as counsel for Defendant. 
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DATED this 	 day of August, 1996. 
-% 

RESPE4TF1iLLY SUBMITTED 

DAVID M. SCHIECK, ESQ. 
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PLEEIDAVIT-ILFCOLTILSEL 

STATE OF NEVADA 
SS: 

COUNTY OF CLARY 

DAVID M. SCHIECK, being first duly sworn, deposes and 

says: 

1. That Affiant is duly licensed to practice law in 

evada and attorney of record for MORAGA in the above matter. 

2. That MORAGA has stated he will handle his appeal in 

proper person. 

3. Affiant is informed and believes the last known 

address of MORAGA is Ely State Prison, P.O. Box 1989, Ely, NV 

89301. 

4. Further your Affiant sayeth patight. 

DAVID M. SCHIECY 

SUBSCRIBED AND SWORN to before me 

this 
	

day of August, 1996. 

NOTARY FUBLAC 
STATE OF NEVADA 

County DiCialc 
KkTi-ILEEN fillOtRALID 

S
Appointrn  nt  
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CERT 
DAVID M. SCHTECK, ESQ. 
Nevada Bar No, 0824 
302 E. Carson, #600 
Las Vegas, NV 89101 
702-382-1844 
Attorney for Defendant 
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1 0  

1] ,  7.75. 

121 ROY D. MORAGN, 

LIM 5 11 11  'MI  

cLER +C 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

CASE NO. C 92174 
DEPT. NO. X 
DOCKET NO. K 

THE STATE OF NEVADA, 

Plaintiff, 

13 

14 

15 

16 

17 

18 

19 

20 

Defendant. 

CERTIFICATE OF MAILING OF 
MUTTON TO WITHDRAW AS COUNSEL 

DATE: 6-12-96 
TIME: 9:00 A.M. 

Vegas, Nevada, a copy of the Motion to Withdraw as Counsei r  

21 postage prepaid, addressed to the following: Roy Moraga, Ely 

22 State Prison, P.O. Box 1989, Ely, NV, 89301. 

An e  ee of chieck, Esq. 

The undersigned does hereby certify that on August 5, 

1996, I deposited in the United States Post Office at Las 

-jj  
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ROC 
DAVID M. SCHIECK, ESQ. 
Nevada Bar Na. 0824 
302 E. Carson, #600 
Las Vegas, NV 89101 
702-382-1844 
Attorney for Defendant 

FILED 
Au 5 •ti 17 All 

CLERK 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

VS. 	 CASE NC. C 92174 
DEPT. NO. X 

ROY D. ORAGA, 	 DOCKET NO. K 

Defendant. 

RECEIPT OF COPY OF 
MOTION TO WITHDRAW AS COUNSEL 

DATE: 8-12-96 
'fiRE: 9:00 A.M. 

RECEIPT of a copy of the Motion to Withdraw as Counsel is 

hereby acknowledged this 	 day of Auglaist, 1996. 

DISTRICT ATTORNEY'S OFFICE 

200 S. THIRD ST. 
LAS VEGAS, NV 89101 
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ORIGINAL 
ORDR 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
Nevada Bar #000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-4711 
Attorney for Plaintiff 

5 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

7 

8 THE STATE OF NEVADA, 

9 Plaintiff, 

  

10 

11 ROY D. MORAGA, 

12 

 

Case No. 
Dept No, 
Docket 

C92174 
X 

13 Delendarit 

  

ORDER FOR TRANSCRIPT 
14 

15 	Upon the ex-parte application of the State of Nevada, represented by STEWART L. BELL, 

16 District Attorney, by and through. VICKI J. MONROE, Deputy District Attorney, and good cause 

17 appearing therefor, 

18 	IT IS HEREBY ORDERED that a transcript of the Argument and Decision heard on the 19th 

19 day of July, 1996, be prepared by SHARLEEN NICHOLSON, Court Reporter for the above-entitled 

20 Court. 

DATED this  "5„-1:._  day of August, 1996. 21 

22 

23 STEWART L. BELL 
District Attorney 

24 Nevada Bar 4000477 

25 

26 BY -ti_lz.L4L 
VICKI J. MONK 

27 

	

	Deputy District Attorney 
Nevada Bar #003776 

28 fkl 

DISTRICT J 

17-11-1c_44-e._  
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'"GINAL 
1 ORDR 

STEWART J. BELL 
2 DISTRICT ATTORNEY 

Nevada Bar #000477 
3 200 S. Third Street 

Las Vegas, Nevada 89155 
4 (702) 455-4711 

Attorney for Plaintiff 
5 

SEP b o 

DISTRICT COURT 

	

6 
	

CLARK COUNTY, NEVADA 

7 

8 

	

9 
	

Case No.. 	C92174 
Dept. No. 	X 

	

10 
	

Docket 

11 

[2 

	

14 
	

FTNDINGS OF FACT, CONCLUSIONS OF 

	

15 
	

LAW AND ORDER 

	

16 
	

DATE OF HEARING: 7/19/96 

	

17 
	

TIME OF HEARING: 9:00 A.M. 

	

18 
	

THIS CAUSE having come on for hearing before the Honorable Jack Lehman, District Judge, 

19 on the 19th day of July, 1996, the Petitioner not being present, represented by DAVID SCHIECK, ESQ., 

20 the Respondent being represented by STEWART L. BELL, District Attorney, by and through VICKI 

21 J. MONROE, Deputy District Attorney, and the Court having considered the matter. including briefs, 

22 transcripts, arguments of counsel, and documents on file herein, now therefore, the Court makes the 

23 following findings of fact and conclusions of law: 

	

25 
	

FINDINGS OF _FACT  

26 
	

L 	Defendant was arrested for the December 5, 1989, sexual assault and rape of a woman 

27 in her home. Defendant plead not guilty and a jury trial was had wherein Defendant was found guilty 

28 
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I of two counts of Burglary and two counts of Sexual Assault. Thereafter on June 30, 1990, Defendant 

2 was sentenced to life in the Nevada State Prison without the possibility of parole after being 

3 adjudicated a habitual criminal. Defendant's direct appeal to the Nevada Supreme Court was denied 

4 on August 27, 1991, However, the Court remanded Defendant's case to the District Court for 

5 resentencing. The Supreme Court concluded that the District Court had erroneously imposed one 

6 sentence for multiple offenses. 

7 	2. 	On October 21, 1991, Defendant was resentenced in Department X of the Eighth 

8 Judicial District to ten years for each of the Burglary counts, to run consecutive to each other, and 

9 consecutive to a sentence of life imprisonment without the possibility of parole for Count III - Sexual 

10 Assault. Defendant was adjudicated a habitual criminal as to Count IV and sentenced to another 

11 consecutive term of life imprisonment without the possibility of parole. Defendant then appealed the 

12 second sentencing, specifically contesting the validity of the judgments of conviction used to 

13 adjudicate him a habitual criminal. The Nevada Supreme Court denied the same on October 4, 1995. 

14 	3. 	On December 5, 1989, between the hours of 1:30 a.m. and 5:30 a.m., Defendant 

15 entered the victim's residence located at 1000 Dumont, Apartment 227, Las Vegas. Once inside, 

16 Defendant took a woman's Seiko watch and approximately $25 from a coffee table in the living room, 

17 an unknown amount of cash from the victim' s bedroom dresser, and a key to the apartment which was 

18 laying on a table near the front door. Defendant then left the apartment. At approximately 7:30 a.m. , 

19 the victim returned to find the items missing. Las Vegas Metropolitan Police were contacted and a 

20 report of the entry submitted. 

21 	4. 	Approximately noon of the same day, the victim (a 46 year-old female) was awakened 

22 by Defendant knocking at her front door. After informing Defendant that he had awakened her and 

23 asking him to leave, the victim returned to her room.. Almost two hours later, the victim was 

24 awakened by a noise, only to find Defendant outside her bedroom on the stairs. Defendant grabbed 

25 the victim and after a brief struggle, the victim was able to momentarily free herself. However, 

26 Defendant regained his hold and pushed the victim down the stairs. Thereafter Defendant raped the 

27 victim, instructed her to shower and raped her again. When Defendant exited the room, the victim 

2 8 contacted her daughter and requested her to contact the police. 

-2- 

837 



	

5. 	Around 2:15 p.m., LVIviPD detained Defendant at in the 900 block of Sierra Vista and 

after a positive identification by the victim, he was arrested and transported to the Clark County 

Detention Center. 

II 

CONCLUSIONS OF LAW 

	

6. 	Defendant, for the first time in his collateral attack, challenges the length of time he 

was incarcerated before he was brought before a magistrate. Specifically, after remaining silent on 

the issue in appealing from two judgments of conviction, Defendant now alleges that he was 

incarcerated some 210 hours before his initial arraignment, and that no probable cause determination 

was made. Defendant did not preserve this issue below or raise it in his direct appeal and as such, 

it has been waived. NRS 34.810(1) provides in part: 

The court shall dismiss a petition if the court 
determines that 

(b) The petitioner's conviction was the result of a trial 
and the grounds for the petition could have been: 

(1) Presented to the trial court; 

(2) Raised in a direct appeal or a prior 
petition for a writ of habeas corpus or 
post-conviction relief; or 

(3) Raised in any other proceeding that 
the petitioner has taken to secure relief 
from his conviction and sentence, 
unless the court finds both cause for 
the failure to present the grounds and 
actual prejudice to the petitioner. 

NRS 34.810(3) imposes the burden upon the defendant of proving specific facts that 

demonstrate good cause for his failure to present such a claim in earlier proceedings and of showing 

actual prejudice to the defendant. Accordingly, the waiver of claims doctrine mandates the dismissal 

of Defendant's instant claim. Kimmel v. Warden,  101 Nev. 6, 692 P.2d 1282 (1985); i3olden v.  

State,  99 Nev. 181, 659 P.2d 886 (1983). Defendant's Petition is barren as to why his allegations 

surrounding probable cause determination were not raised in either of his direct appeals. 

	

7. 	Defendant took the stand at trial and offered a defense of "consent" to the charges of 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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I Sexual Assault. An. excerpt from his offered testimony is as follows: 

2 	PROSECUTOR: 	Basically, Mr. Moraga, what you are saying to 
us is you are really confirming everything 

3 	 everybody already testified to. You are just 
saying that the sex that happened between you 

4 	 and Ms. Hawk was with her consent; is that 
right? 

5 
DEFENDANT: 	That's right. (3 ROA 550). 

6 
8. 	Any issues of identification that DNA testing might hope to resolve has been rendered 

7 
moot by offering the defense of "consent" to the sexual assault. Moreover, Defendant has waived 

8 
this issue by (1) not preserving it below and (2) not raising the identification in his direct appeal 

9 
pursuant to NRS 34.810. 

10 
9. 	Nor was Defendant's counsel ineffective for not testing DNA evidence at the time of 

11 
trial. In People v. Kaurish,  802 P.2d 278, 298 (Cal. I 990),' a habeas petitioner claimed 

12 
ineffective representation because his counsel failed to independently test dried stains on 

13 
impounded clothing. Counsel therein did not know that a time limit existed for testing the 

14 
material, such that the test results would be reliable: counsel admitted that he did not learn of the 

15 
time limit until one year after the clothing was impounded. As such, the integrity of any future 

16 
testing was jeopardized. The Calitbrnia Supreme Court refused to find any prejudice inured to 

17 
that defendant. The Court noted that more was required than speculation that timely testing 

18 
would have shown a favorable result: there must have been a reasonable probability that such 

19 
evidence would be produced. Kauri.sh, at 298. No such reasonable probability can he gleaned 

20 
from the record herein- 

21 
10. 	In his last appeal from the judgment of conviction entered on remand. Defendant 

22 
specifically challenged the validity of his habitual criminal status. The Nevada Supreme Court 

23 
specifically denied his contentions and in a Order Dismissing Appeal, affirmed the District Court's 

24 
conclusion that Defendant was a habitual criminal and the State had met its burden beyond a 

25 
reasonable doubt. As such, that Order becomes the law of the case and forecloses Defendant's 

26 
successive attempt at relief on this issue. Hall v, State  91 Nev. 314, 535 P.2d 797 (1975). 

17 

28 	cert denied, liauxidlv. California,  502 U.S, 837, 112 S.Ct. 121 (1990). 
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CO_NCLUSION 

Based on the forgoing Findings of Fact and Conclusions of Law, Defendant's Petition for Writ 

of Habeas Corpus (Post -Conviction) is DENIED. 

ORDER 

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post -Conviction Relief shall 

be, and it is, hereby denied. 

DATED this 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

I Defendant duplicates his complaints surrounding his adjudication as a habitual criminal. The Supreme 

2 Court confirmed that adjudication and, therefore, the Supreme Court's ruling, issued on Defendant's 

3 direct appeal, became the law of this case and forecloses Defendant's ability to revive this claim. 

4 	11. 	The United States Supreme Court has clearly established the appropriate test for 

5 determining whether a defendant received constitutionally defective counsel. A defendant's burden 

6 is two-fold. First, a convicted defendant must show that his counsel's performance was objectively 

7 deficient such that counsel was not functioning as the 'counsel envisioned by Sixth Amendment 

8 guarantees. Second, the defendant must show that the deficient performance prejudiced the defendant 

9 in a way that effectively deprived him of a fair trial Strickland v. Washington, 466 U.S. 668, 687, 

10 104 S.Ct. 2052, 2064 (1984). Defendant is unable to show any prejudice inured by his assertion that 

11 his trial counsel should have moved to suppress a key that was found as the result of a warrantless 

12 search. Defendant cannot show that the outcome of his trial would have been different with the 

13 suppression of the house key. 

14 
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27 
BY 

VICKI J. MO 
Deputy District Attothey 
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RECEIPT OF COPY  

	

2 	RECEIPT OF COPY of the above and foregoing Findings of 	Fact is hereby acknowledged this 

3 	67 day of August, I 996, 

David M. Schieck 
ATTORNEY FOR DEFENDANT 

	

BY  fak-4..4., fl/I, 	 TX - 

	

302 E. Carson #600 	 1/ ac4 
Las Vegas, NV 89101, Nevada 
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c 	, 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

) 

) 

) 

) 

) 

) 

) 

 ) 

10 

11 ROY MORAGA 
4933554 

12 

13 	 Defendant. Defendant. 

14 

Case No. 	C92174 
Dept. No. 	X 
Docket 

CIGINAL 
NEOJ 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
Nevada Bar 4000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-4711 
Attorney for Plaintiff 

5 

6 

7 

8 THE STATE OF NEVADA, 

Sep 4;7, -) 
c4, 47#  

9 
	

Plaintiff, 

15 	 NOTICE OF ENTRY OF ORDER 

16 	Tfr STATE PUBLIC DEFENDER 

17 	YOU WILL PLEASE TAKE NOTICE that an Order was entered in the above-entitled action, 
18 a copy of which is attached hereto. 

19 	DATED this  / i?  day of September, 1996. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar 4000477 

VICKI J. MONROE 
Deputy District Attorney 
Nevada Bar #003776 

2.5 

26 

27 

23 

),,C 01 

20 

22 

23 

24 

842 



STATE PIWIC 111EFEI!!IDEWS-ELE.FICE 
ATTO 

Vegas, 

RECEIPT OF COPY 
2 	RECEIPT OF COPY of the abov and foregoing Findings of Fact. Conclusions of Law and 

Order is hereby acknowledged this  t 	day of September, 1996. 
4 
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ORDR 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

- S - 

10 ROY MOP-A.GA, 
4938554 

11 

Case No.. 
Dept No. 
Docket 

C92174 
X 

Defendant(s). 

FINDINGS OF FACT, CONCLUSIONS OF 

15 	 LAW AND ORDER 

16 	 DATE OF HEARING: 7/19/96 

I 7 	 TIME OF HEARING: 9:00 A.M. 

18 	THIS CAUSE having come on for hearing before the Honorable Jack Lehman, District Judge, 

191 on the 19th day ulJuly, I 996, the Petitioner not being present, represented by DAVID SCHIECK. ESQ., 

20 the Respondent being represented by STEWART L. BELL, District Attorney, by and through VICKI 

21 J. MONROE, Deputy District Attorney, and the Court having considered the matter, including brieLs, 

transcripts, arguments of counsel, and documents on file herein, now therefore, the Court makes the 

23 following findings of fact and conclusions of law: 

24 

25 	 FINDINGS CIF FACT  

26 	1. 	Defendant was arrested for the December 5, 1989, sexual assault and rape of a woman 
-27 in her home. Defendant plead not guilty and a jury trial was had wherein Defendant was found guilty 

28 

,YEP 

E 

uti 

12 

Ii 
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I of two counts of Burglary and two counts of Sexual Assault Thereafter on June 30, 1990, Defendant 
2 was sentenced to life in the Nevada State Prison without the possibility of parole after being 
3 adjudicated a habitual criminal. Defendant's direct appeal to the Nevada Supreme Court was denied 
4 on August 27, 1991. However, the Court remanded Defendant's case to the District Court for 

3 resentcncing. The Supreme Court concluded that the District Court had erroneously imposed one 
6 sentence for multiple offenses. 

7 	2, 	On October 21, 1991, Defendant v+fas resentenced in Department X of the Eighth 

8 Judicial District to ten years for each of the Burglary counts, to run consecutive to each other, and 
consecutive to a sentence of life inaprisonment without the possibility of parole for Count 111 - Sexual 

10 Assault. Defendant was adjudicated a habitual criminal as to Count IV and sentenced to another 

11 consecutive term of life imprisonment without the possibility of parole. Defendant then appealed the 
12 second sentencing, specifically contesting the validity of the judgments of conviction used to 

13 adjudicate him a habitual criminal. The Nevada Supreme Court denied the same on October 4, 1995. 
14 	3. 	On December 5, 1989, between the hours of 1:30 a.m. and 5:30 a.m., Defendant 
15 entered the victim's residence located at 1000 Dumont, Apartment 227, Las Vegas. Once inside, 

16 Defendant took a woman's Seiko watch and approximately $25 from a coffee table in the living room, 

17 an unknown amount of cash from the victim's bedroom dresser, and a key to the apartment which was 

18 laying on a table near the front door. Defendant then left the apartment. At approximately 730 	, 

19 the victim returned to find the items missing, Las Vegas Metropolitan Police were contacted and a 

20 report of the entry submitted. 

	

4. 	Approximately noon of the same day, the victim (a 46 year-old female) was awakened 

72 by Defendant knocking at her front door. After informing Defendant that he had awakened her and 
23 asking him to leave, the victim returned to her room. Almost two hours later, the victim was 

24 awakened by a noise, only to find Defendant outside her bedroom on the stairs. Defendant grabbed 

25 the victim and after a brief struggle, the victim was able to momentarily free herself. However, 
26 Defendant regained his hold and pushed the victim down the. stairs. Thereafter Defendant raped the 

▪ victim, instructed her to shower and raped her again. When Defendant exited the room, the victim 

• contacted her daughter and requested her to contact the police. 

845 



23 

24 

25 

7 6 

27 

28 

5, 	Around 2:15 p.m., INIMPD detained Defendant at in the 900 block of Sierra Vista and 

after a positive identification by the victim, he was arrested and transported to the Clark County 

Detention Center .  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10-  

11 

1 -7 

13 

14 

15 

16 

17 

18 

CONCLUSIONS OF LAW 

6 	Defendant, for the first time in his collateral attack, challenges the length of time he 

was incarcerated before he was brought before a magistrate. Specifically, after remaining silent on 

the issue in appealing from two judgments of conviction, Defendant now alleges that he was 

incarcerated some 210 hours before his initial arraignment, and that riCi probable cause determination 

was made. Defendant did not preserve this issue below or raise it in his direct appeal and as such, 

it has been waived. NRS 34.810(1) provides in part: 

The court shall dismiss a petition if the court 
determines that: 

(b) The petitioner's conviction was the result of a trial 
and the grounds for the petition could have heetv 

(1) Presented to the trial court 

(2) Raised in a direct appeal or a prior 
petition for a writ of habeas corpus or 
post-conviction relief; or 

(3) Raised in ally other proceeding that 
the petitioner has taken to secure relief 
from his conviction and sentence, 
unless the court finds both cause for 
the failure to present the grounds and 
actual prejudice to the petitioner. 

NRS 34.810(3) imposes the burden upon the defendant of proving specific facts that 

'70 

21 

demonstrate good cause for his failure to present such a claim in earlier proceedings and of showing 

actual prejudice to the defendant. Accordingly, the waiver of claims doctrine mandates the dismissal 

of Defendant's instant claim. Kimmel v. Warden,  101 Nev. 6, 692 P.2d 1282 (1985); Bolden:v.  

State,  99 Nev. 181, 659 P.2d 886 (1983). Defendant's Petition is barren as to why his allegations 

surrounding probable cause determination were not raised in either of his direct appeals. 

7. 	Defendant took the stand at trial and offered a defense of "consent" to the charges of 



1 Sexual Assault. An excerpt from his offered testimony is as follows: 

2 	PROSECUTOR: 	Basically, Mr. Moraga, what you are saying to 
us is you are really confirming everything 
everybody already testified to. You are just 
saying that the sex that happened between you 

4 

	

	 and Ms. Hawk was with her consent; is that 
right? 

DEFENDANT: 	That's right. (3 ROA 550). 

8. 	Any issues of identification that DNA testing might hope to resolve has been rendered 

moot hy offering the defense of "consent" to the sexual assault. Moreover, Defendant has waived 

this issue by (1) not preserving it below and (2) not raising the identification in his direct appeal 

pursuant to NRS 34.810. 

9, 	Nor was Defendant's counsel ineffective for not testing DNA evidence at the time of 

trial. In People v. Icaurish,  802 1 1 .2d 278, 298 (Cal. 1990),' a habeas petitioner claimed 

ineffective representation because his counsel failed to independently test dried stains on 
1 3 

impounded clothing. Counsel therein did not know that a time limit existed for testing the 
[4 

material, such that the test results would be reliable: counsel admitted that he did not learn of the 
15 

time limit until one year after the clothing was impounded. As such, the integrity of any future 
16 

testing was jeopardized. The California Supreme Court refused to find any prejudice inured to 
17 

that defendant. The Court noted that more was required than speculation that timely testing 
18 

would have shown a favorable result: there must have been a reasonable probability that such 
19 

evidence would be produced. &aurish, at 298. No such reasonable probability can be gleaned 

from the record herein. 
21 

10. 	In his last appeal from the judgment of conviction entered on remand, Defendant 
22 

specifically challenged the validity of his habitual criminal status. The Nevada Supreme Court 
23 

specifically denied his contentions and in a Order Dismissing Appeal, affirmed the District Court's 

conclusion that Defendant was a habitual criminal and the State had rnet its burden beyond a 
25 

reasonable doubt, As such, that Order becomes the law of the case and forecloses Defendant's 
26 

successive attempt at relief on this issue. Hall ye  Stare. 91 Nev. 314, 535 P.2d 797 (1975). 

28 	cert denied, ,Katirilly. California, 502 U.S.837, 112 S.Ct. 121 (1990). 
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19 be, and it is, hereby denied. 

20 	DATED this tY day of August, 1996. 

21 

?? 

STEWART L. BELL 
24 DISTRICT ATTORNEY 

Nevada Bar 4'000477 
.7)3 

/ 

BY 	,EQ K  
vICKI J MONROE 
Deputy District Attorriey 

28 	Nevada Bar #003776 

26 

I Defendant duplicates his complaints surrounding his adjudication as a habitual criminal, The Supreme 

2 Court confirmed that adjudication and, therefore, the Supreme Court's ruling, issued on Defendant's 

3 direct appeal, became the law of this case and forecloses Defendant's ability to revive this claim. 

4 	11. 	The United States Supreme Court has clearly established the appropriate test for 

5 determining whether a defendant received constitutionally defective COURSel. A defendant's burden 

6 is two-fold. First, a convicted defendant must show that his counsel's performance was objectively 

7 deficient such that counsel was not ftmetioning as the 'counsel' envisioned by Sixth Amendment 

8 guarantees. Second, the defendant must show that the deficient performance prejudiced the defendant 

9 in a way that effectively deprived him of a fair trial. 'Strickland v. Washington,  466 15.S. 668, 687, 

16 104 S.Ct. 2052, 2064 (1984). Defendant is unable to show any prejudice inured by his assertion that 

11 his trial counsel should have moved to suppress a key that was found as the result of a warrantless 

12 search, Defendant cannot show that the outcome of his trial would have been different with the 

13 suppression of the house key, 

14 	 CONCLUSION  

15 	Based on the forgoing Findings of Fact and Conclusions of Law, Defendant's Petition for Writ 

16 of Habeas Corpus (Post-Conviction) is DENTED. 

17 	 ORDER  

1 8 	THEREFORE, IT 1S HEREBY ORDERED that the Petition for Post-Conviction Relief shall 

-5- 
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RECEIPT OF COPY  

2 
	

RECEIPT OF COPY of the above and foregoing Findings of Fact is hereby acknowledged this 

3 
	

day of August, 1996. 
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David M. Schieck 
ATTORNEY FOR DEFENDANT 
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ORIGINAL 
NOAS 
STEVEN G. McGUIRE 
Nevada State Public Defender 
Nevada Bar No. 0335 

3 309 South Third Street, 4th Floor 
Las Vegas, Nevada 89155 

4 ( 702 )  455-6265 
Attorneys for Defendant 

S DISTRICT COURT 

FFLED 
SEr21 S i A  

a-- 

CLERK 

6 
	

CLARK COUNTY, NEVADA 

7 

8 THE STATE OF NEVADA, 

9 	 Plaintiff, 

) 

) 

) 

10 	vs. 

1 I ROY VIORAGA, 

12 	 Defendant, 

Case No 
Dept. No 
Docket No 

C92174 
X 

	 ) 

13 

14 	 NOTICE OF APPEAL 

15 	NOTICE is hereby given that the Defendant, ROY MORAGA, hereby appeals from an order 

16 denying his petition for post-conviction relief dated August 28, 1996, to the Supreme Court of the State 

17 of Nevada. This appeal is to all issues of law and fact 

18 	DATED this 26th day of September, 1996 

STEVEN G IvIcGUIRE 
State Public 17-4en.:1 

By 	
f 

C 7117.41 ALMA 
Deputy State Public Defender 
Nevada Bar No. 5733 
309 South Third Street, 4th Floor 
Las Vegas, Nevada 89155 
( 702)  455-6265 
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CERTIFICATE OF SERVICE 

2 	I hereby certify that I am an employee of the Office of the Nevada State Public Defender and 

3 on this 26th day of August, 1996, I served a copy of the foregoing NOTICE OF APPEAL, by mailing 

4 a copy thereof to: 

5 SUPREME COURT CLERK 
SUPREME COURT BUILDING 

6 CAPITOL COMPLEX 
CARSON CITY NV 89710 

7 
STEWART L BELL 

8 CLARK COUNTY DISTRICT ATTORNEY 
ATTENTION APPELLATE DIVISION 

9 200 SOUTH THIRD STREET 
LAS VEGAS NV 89155 

10 
FRANKIE SUE DEL PAPA 

11 NEVADA ATTORNEY GENERAL 
ATTENTION CRIMINAL DIVISION 

12 CAPITOL COMPLEX 
CARSON CITY NV 89710 

13 
SHARLEEN NICHOLSON - DEPT X 

14 DISTRICT COURT 
200 SOUTH TFUJW STREET 

15 LAS VEGAS NV 89155 

16 ROY MORAGA #31584 
ELY STATE PRISON 

17 POST OFFICE BOX 1989 
ELY 7s.1V 89301 
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RICHARD PALMA 
Deputy State Public. Defender 
Nevada Bar No. 5733 
309 South Third Street, 4th Floor 
Las Vegas, Nevada 89155 
(702) 455-6265 

ORIGINAL 
1 DROA 

STEVEN C. McGUIRE 
2 Nevada State Public Defender 

Nevada Bar No. 0335 
3 309 South Third Street, 4th Floor 

Las Vegas, Nevada 89155 
4 (702) 455-6265 

Attorneys for Defendant 
5 DISTRICT COURT 

6 
	

CLARK COUNTY, NEVADA 

7 

8 THE STATE OF NEVADA, 

9 
	

Plaintiff, 

10 	vs 	 Case No. 	 C92174 
Dept. No 
	

X 
11 ROY MORAGA, 	 Docket No. 

12 
	

Defendant 
	 ) 

13 

14 
	

DESIGNATION OF _MCORD ON APPEAL  

15 
	

COMES NOW, STEVEN 0. McGUIRE, Nevada State Public Defender, and RICHARD 

16 PALVLA., Deputy State Public Defender, attorneys for the above-named Defendant, and designation of 

•17 the following as the record on appeal: 

18 
	

Each and every document, pleading, transcript, trial transcript, and paper heretofore filed or 

19 lodged with the Clerk of the above-entitled court in Case Number C92174. 

20 
	

DATED this 3rd day of October, 1996. 

Ltd 
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Deputy District Attorney 
Nevada Bar #003776 
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Docket 
4938554 
	

) 

	

1 , 
	

) 
) 

	

13 
	

Defendant. 	 ) 
) 
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15 	 NOTICE OF ENTRY OF ORDER 

	

16 	TO: STATE PUBLIC DEFENDER 
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YOU WILL PLEASE, TAKE NOTICE that an Order was entered in the above-entitled action, 
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10 ROY IvIORAGA, 
4938554 

11 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

FINDINGS OF FACT, CONCLUSIONS OF 

15 	 LAW AND ORDER 

16 	 DATE CIF HEARING: 7/19/96 

17 	 TIME OF HEARING: 9:00 A.M. 

1 S 	THIS CAUSE having come on for hearing before the Honorable Jack Lehman,. District Judge, 

19 on the 19th day of July, 1996, the Petitioner not being p -resent, represented by DAVID SU-ZECK, ESQ., 

20 the Respondent being represented by STEWART L. BELL, District Attorney, by and through VICKI 

21 1 MONROE, Deputy District Attorney, and the Court having considered The matter, including briefs, 

72 transcripts, arguments of counsel, and documents on file herein, now therefore, the Court makes the 

23 following findings of fact and conclusions of law; 

FINDINGS OF FACT  

76 	1. 	Defendant was arrested for the December 5, 1989, sexual assault and rape of a woman 

in her home. Defendant plead not guilty and a jury trial was had wherein Defendant was found guilty 

28 



I of two counts of Burglary and two counts of Sexual Assault, Thereafter on June 30, 1990, Defendant 

was sentenced to life in the Nevada State Prison without the possibility of parole after being 

3 adjudicated a habitual criminal_ Defendant's direct appeal to the Nevada Supreme Court was denied 

4  on August 27, 1991. However, the Court remanded Defendant's case to the District Court for 

5 resenteneing. The Supreme Court concluded that the District Court had ermneously imposed one 

6 sentence for multiple offenses. 

7 	2. 	On October 21, 1991 Defendant was resentenced in Department X of the Eighth 

8 Judicial District to ten years for each of the Burglary counts, to run consecutive to each other, and 

9 consecutive to a sentence of lift imprisonment without the possibility of parole for Count LEI - Sexual 

10 Assault_ Defendant was adjudicated a habitual criminal as to Count IV and sentenced to another 

11 consecutive term of life imprisonment without the possibility of parole. Defendant then appealed the 

second sentencing, specifically contesting the validity of the judgments of conviction used to 

13 adjudicate him a habitual criminal. The Nevada Supreme Court denied the same on October 4, 1995. 

14 	3 . 	On December 5, 1989, between the hours of 1;30 a.m. and 5:30 a.m., Defendant 

15 entered the victim's residence located at 1000 Dumont, Apartment 227, Las Vegas, Once inside, 

16 Defendant took a woman's Seiko watch and approximately $25 from a coffee table in the living room, 

17 an. unknown amount of cash from the victim's bedroom dresser, and a key to the apartment which was , 

18 laying on a table near the front door. Defendant then left the apartment. At approximately 7:30 am., 

19 the victim returned to fmd the items missing. Las Vegas Metropolitan Police were contacted and a 

20 report of the entry submitted. 

? -1 	4. 	Approximately noon of the same day, the victim (a 46 year-old female) was awakened 

e.e by Defendant blocking at her front door. After informing Defendant that he had awakened her and 

23 asking him to leave, the victim returned to her room. Almost two hours later, the victim was 

24 awakened by a noise, only to find Defendant outside her bedroom on the stairs. Defendant grabbed 

the victim and after a brief struggle, the victim was able to momentarily free herself. However. 

Defendant  regained his hold and pushed the victim down the stairs. Thereafter Defendant raped the 

victim, instructed her to shower and raped her again. When Defendant exited the room, the victim 

28 contacted her dalighter and requested her to contact the police. 



5. 	Around 2:15 p.m., LVMPD detained Defendant at in the 900 block of Sieri -a Vista and 

after a positive identification by the victim, he was arrested and transported to the Clark County 

Detention Center. 

4 
	

II 

5 
	

CONCLUSIONS OF LAW 

	

6. 	Defendant, for the first time in his collateral attack, challenges the length of time he 

7 was incarcerated before he was brought before a magistrate. Specifically, after remaining silent on 

8 the issue in appealing from two judgments of conviction, Defendant now alleges that he was 

9 incarcerated some 210 hours before his initial arraignment, and that no probable cause determination 

10 -  was made- Defendant did not preserve this issue below or raise it in his direct appeal and as such, 

11 it has been waived NRS 34,810(1) provides in part: 

12 	 Thc court shall dismiss a petition if the court 
determines that: 

1.3 
(b) The petitioner's conviction was the result of a trial 

14 	 and the grounds for the petition coulhi have been: 

15 	 (1) Presented to the trial court; 

1 6 
	

(2) Raised in a direct appeal or a prior 
petition for a writ of habeas corpus or 

r 
	 post-conviction 'cliff; or 

:.8 
	

(3) Raised in any other proceeding that 
the petitioner has taken. to secure relief 

19 
	

from his conviction and. sentence, 
unless the court finds both cause for 
the failure to present the grounds and 
actual prejudice to the petitioner. 

71 
NRS 34.810(3) imposes the burden upon the defendant of proving specific facts that 

demonstrate good cause for his failure to present such a claim in earlier proceedings and of showing 

actual prejudice to the defendant. Accordingly, the waiver of claims doctrine mandates the dismissal 
")4 

of Defendant's instant claim. Kinune1 v. Warden,  101 Nev, 6, 692 P_2cl 1282 (1985); Bolden v.  

Stale.  99 Nev. 181, 659 P.2d 886 (1983). Defendant's Petition is barren as to why his allegations 
26 

surrounding probable cause determination were not raised in either of his direct appeals. 

	

7. 	Defendant took the stand at trial and offered a defense of "consent to the charges or 
28 

-3- 



Sexual Assault. An excerpt from his offered testimony is as follows: 

PROSECUTOR: 	Basically, Mr. Moraga, what you are saying to 
us is you are really confimiing everything 
everybody already testified id. You are just 
saying that the sex that happened between you 
and Ms. Hawk was with her consent; is that 
right? 

DEFENDANT: 	That's right. (3 ROA 530). 

8. Any issues of identification that DNA testirw might hope to resolve has been rendered 

moot by offering the defense of 'consent" to the sexual assault Moreover, Defendant has waived 

this issue by (1) not preserving it below and (2) not raising the identification in his direct appeal 

pursuant to NRS 34.810. 

9. Nor was Defendant's counsel ineffective for not testing DNA evidence at the time of 

trial. In People v. Kaurish,  802 P.2d 278, 298 (Cal. 1990); a habeas petitioner clairrieci 

ineffective representation because his counsel failed to independently test dried stains on 

impounded clothing. Counsel therein did not know that a time limit existed for testing the 

material, such that the test results would be reliable: counsel admitted that he did not learn of the 

time limit until one year after the clothing was impounded. As such, the integrity of any future 

testing was jeopardized. The California Supreme Court refused to find any prejudice inured to 

that defendant. The Court noted that more was required than speculation that timely testing 

would have shown a favorable result: there must have been a rensonable probability that such 

evidence would be produced. Kaurish,  at 298. No such reasonable probability can be gleaned 

from the record here i n. 

10. In his last appeal from the judgment of conviction entered on remand, Defendant 

specifically challenged the validity of his habitual criminal status. The Nevada Supreme Court 

specifically denied his contentions and in a Order Dismissing Appeal, affirmed the District Court's 

conclusion that Defendant was a habitual criminal and the State had met its burden beyond a 
25 

reasonable doubt. As such, that Order becomes the law of the case and forecloses Defendant's 

successive attempt at relief on this issue. Hall v, State,  91 Nev. 314, 535 P.2d 797 (1975). 

28 	cert denied, Kaurish v. California,  502 U.S. 837, 112 S Ct. 121 (1990). 
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19 be, and it is, hereby denied, 

,DATED this 	day of August, 1996, 

71 

I Defendant duplicates his complaints surrounding his adjudication as a habitual criminal, The Supreme 

Court confirmed that adjudication and, therefore, the Supreme Court's niling, issued on Defendant's 

3 direct appeal, became the law of this case and forecloses Defendant's ability to revive this claim. 

4 	11. 	The United States Supreme Court has clearly established the appropriate test for 

5 determining whether a defendant received constitutionally defective counsel. A defendant's burden 

6 is two-fold. First, a convicted defendant must show that his counsel's p erformance was objectively 

7 deficient such that counsel was not functioning as the 'counsel' envisioned by Sixth Amendnrient 

8 guarantees. Second, the defendant must show that the deficient performance prejudiced the defendant 

9 in a way that effectively deprived him of a fair trial, $tlick.land v. Washington,  466 U.S. 668, 687, 

10.  104 S.Cr. 2052, 2.064 (1984), Defendant is unable to show any prejudice inured by his assertion that 

11 his trial counsel should have moved to suppress a key that was found as the result of a warrantless 

12 search. Defendant cannot show that the outcome of his trial would have been different with the 

13 suppression of the house key. 

	

1i1 	 CONCLUSION  

	

15 	Based on the forgoing Findings of Fact and Conclusions of Law, Defendant's Petition for Writ 

16 of Habeas Corpus (Post-Conviction) is DENIED. 

ORDER  

	

18 	THEREFORE;  IT IS HEREBY ORDERED that the Petition for Pest-Conviction Relief shall 

SI EWART L. BELL 
24 DISTRICT ATTORNEY 

Nevada Bar *000477 
,5 

-)6 

	

BY 
27 	VI ICJ, MO 

Deputy District Attorney 

	

28 	Nevada Bar f#003776 

-5- 



RECEIPT OF COPY  

RECEIPT OF COPY of the above and foregoing Findings of act is hereby a.cknowledged this 

6")  day of AugusT, 1996. 

David 1\1 Schlock 
ATTORNEY FOR DEFENDANT 

BY  eati-e-d. 	.  

	

302 E. Carson #600 	 it is-Ar  
Las Vegas, NV 89101, Nevada 

9 

14 

13 

16 

17 

18 

19 

r'20 

23 

'74 

25 

77 

	 N
, 

4 

6 

7 

28 kollinsikl 



8 THE STATE OF NEVADA, 

9 
	

Plaintiff, 

10 	vs. 

11 ROY MORAGA, 

12 	 Defendant. 

Supreme Court No 

Case No 
Dept. No. 
Docket No. 

29321 

cC92174 

ORIGINAL FILED  
CASA 
STEVEN G. McGUTRE 

2 11 Nevada State Public Defender 
Nevada Bar No. 0135 

3 309 South Third Street, 4th Floor 
Las Vegas, Nevada 89155 
(702) 455-6265 
Attorneys for Defendant  

flu 6 	ftl '96 

. 	 • w 

DISTRICT COURf LERK 

CLARK COUNTY, NEVADA 

1. 	Appellant 

2_ 	Judge 

3. Parties in District Court 

4. Parties in Appeal 

5, 	Counsel on Appeal  

Roy Moraga 

Jack Lehman 

Stue_of.N_DL-ada  vs. Roy Moraga 

Roy Moraga vs. State of Nevada 

Richard Palma 
State Public Defender's Office 
309 South Third Street 
Las Vegas, Nevada 89155 
(702) 455-6265 
Appellant Roy Moraga 

Clark County District Attorney's Office 
Attention: Appellate Division 
200 South Third Street 
Las Vegas, Nevada 89155 
(702) 455-4801 

Frankie Sue Del Papa, Attorney General 
Attention -  Criminal Division 
Capitol Complex 
Carson City, Nevada 89710 
(702) 687-4170 

13 

14 

15 

IC) 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

CASE APPEAL STATEMENT 

862 



10 

11 

12 

13 

14 

15 

6 	Appellant was represented by appointed counsel in the district court 
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AN Calik 

1 

3 

4 	THE STATE OF NEVADA, 

5 
	

Plaintiff, 

6 	vs. 

7 	ROY D. MORAGA, 

	 ) 

) 

) 

) 

) 8 	 Defendant. 	
) 

) 9 
	 ) 

CASE NO. C092174 
DEPT NO. X 
DOCKET 

10 

11 
BEFORE THE HONORABLE JACK LEHMAN, DISTRICT JUDGE 

12 
WEDNESDAY, APRIL 17, 1996 

13 
RECORDER'S TRANSCRIPT RE: 

14 

15 

16 
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DEFENDANT'S PRO PER MOTION FOR PEES FOR EXPERT SERVICE 

18 
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DEFENDANT'S PRO PER PETITION FOR WRIT OF HABEAS CORPUS 

20 

21 
	

DEFENDANT'S PRO PER MOTION TO COMPEL PRODUCTION OF 
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22 

23 
DEFENDANT'S PRO PER MOTION FOR LEAVE TO PROCEED 
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MARK BAILUS' MOTION TO WITHDRAW AS COUNSEL 
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LAS VEGAS, NEVADA: WEDNESDAY, APRIL 17, 1996 AT 9 A.M. 

THE COURT: C92174. State of Nevada v. Roy D. Moraga. 

Let the record reflect the presence -- the absence of Mr. 

Moraga, but he's in Nevada State Prison; the presence of Mr. 

Schieck and Mr. Bailus. Mr. Bailus, your motion is granted. 

MR. BAILUS: Thank you, Your Honor. If I may approach? 

THE COURT: Sure. 

(Order signed in open court) 

MR. HILL: 	Your Honor, could we pass this matter. 

Somebody from the Crimes Against Women and Children Sexual 

Assault Unit of our office will be handling this matter. 

THE COURT: Well, actually we're going to do -- 

MR. SCHIECK: All we're going to do is appoint. 

MR. HILL: Well that's the problem. 

THE COURT: Mr. Schieck has already been appointed. 

MR. SCHIECK: I've been retained, Your Honor, but Mr. 

Moraga apparently, before he retained me or since he retained 

me, has filed a bunch of pro per motions of which I have no 

knowledge. 

We knew that he had filed a pro per petition for 

writ of habeas corpus, and I confirmed on that and Was here 

today to ask for another month to supplement his petition 

because I haven't been able to get a hold of all of his files 

because he's in Ely. 
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1 	 The calendar reflects he's filed a bunch of other 

	

2 	motions that aren't in my file. 

	

3 
	

THE COURT: He's filed six motions all together. He 

	

4 	filed a motion for extension of time to file supplemental 

points and authorities. I was going to grant that to you, 

whatever time you needed. 

Then evidently you had knowledge of the habeas 

	

8 	corpus. 

MR. SCHIECK: Correct. 

	

10 	THE COURT: 	Defendant's pro per motion for fees for 

	

11 	expert service, is it expert service? 

	

12 	MR. SCHIECK: Could we just take all those off calendar 

	

13 	and the ones that are meritorious I'll ref lie if appropriate 

14 . and if not I'll discuss them with Mr. Moraga and we'll come to 

	

15 	a resolution of them that way. 

	

10 	THE COURT: That will be fine, so the rest of them will 

	

17 	be taken off calendar. And how much time do you want for 

1:  

	

19, 	• 

20 

21
1
1 

22; 

24: 

25 -  

26 

27 

281! 
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May 24, 1996 at 9 a.m.) 

Full, true and accurate transcript. 

MR. SCHIECK; One more month to file the supplement, Your 

	

2 	Honor. 

	

3 	 THE COURT: That will be fine. 

	

4 	 THE CLERK; May 24th, 9 a.m. 

	

5 	 THE COURT: Okay. 

	

6 	 MR. SCHIECK: Thank you, Judge. 

7 

	

8 	 (Whereupon, the matter was continued to 

9 

10 

11 

12 

13• ATTEST: 

14 

15 
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20 
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22 

23 

24 
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I 	LAS VEGAS, NEVADA: MONDAY, AUGUST 12, 1996 AT 9 A.M. 

	

2 
	

THE COURT: C92174. State of Nevada v. Roy D. Moraga. 

	

3 	Mr. Schieck, the Nevada Supreme Court in April came down with 

	

4 	a thing called Kim Blandino v. State. Did you read that? 

	

5 	MR. SCHIECK: No, I did not, Your Honor. 

	

6 
	

THE COURT: It says that Mr. Blandino cannot represent 

	

7 	himself on an appeal. They won't allow it. That puts me in 

	

8 	a quandary with regard to your motion. 

	

9 	MR. SCHIECK: The problem is, Your Honor, I was retained 

	

10 	to do the post conviction proceedings. He can't afford to 

	

11 	retain me to go on any further. If the Court desires to 

	

12 	appoint me that would be acceptable. 

	

13 	 I know Mr. Moraga wants to appeal. 

	

14 	THE COURT: Is there a reason why the Public Defender's 

	

15 	Office can't represent him? 

	

16 	MR. SCHIECE: I believe the Public Defender's Office 

	

17 	represented him at trial, Your Honor. 

	

18 	THE COURT: Did they. 

	

19 	MR. SCHIECK: I don't have my file here to recall. 

	

20 	MR. HENDRICKS: I think they did, Judge. 

	

21 	THE COURT: If they did then -- do you want to represent 

	

22 	him on the appeal? 

	

23 	MR. SCHIECK: That's fine, Your Honor. 

	

24 	THE COURT: Is he entitled to counsel on appeal of -- 

	

25 	 2 

26 
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1 	 MR. SCHIECK: 	That's been a subject of some recent 

	

2 	discussion between different District Court departments, Your 

	

3 	Honor. Some departments take the position that on appeal from 

	

4 	denial of post conviction you're not entitled to counsel. 

	

5 	Some departments have still been appointing counsel to do it. 

	

6 	THE COURT: Has the Nevada Supreme Court said anything 

	

7 	yet, that you know of? 

	

8 	MR. SCHIECK: Not that I was able to find, Your Honor. 

	

9 	THE COURT: Well, it would be interesting to see what 

	

10 	happens if he files his own briefs. I'm going to kick this 

	

11 	over a week to see whether we can find anything on the Nevada 

	

12 	Supreme Court with regard to the right to an attorney to 

	

13 	appeal a denial of post conviction relief and we'll have it 

	

14 	back on calendar in a week. 

	

15 	THE CLERK: August 19th at 9 a.m. 

	

16 	MR. SCHIECK: Thank you. 

	

17 	THE COURT: I will grant your motion to withdraw then. 

	

18 	MR. SCHIECK: 	come back on the 19th. 

	

19 	THE COURT: Yes. Just to see. 

	

20 	MR. SCHIECK: Your Honor, my file also indicates the 

	

21 	State has not prepared the written findings on the case so 

	

22 	that his 30 days to file his appeal is not run. I would just 

23 

	

24 	THE COURT: Okay. I'll ask that the State go ahead and 

	

25 
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1 	prepare that. Make sure you get that done. I've forgotten, 

	

2 	who was the D.A. that -- 

	

3 	 MR. SCHIECK: I don't remember who was there. 

	

4 	THE COURT; You can check that out though, can't you? 

	

5 	MR. HENDRICKS: Sure, Judge. 

	

6 	ER. SCHIECK: Thank you. 

	

7 	THE COURT: 	Okay. 	Make sure. 	We'll -- I want to 

	

8 	calendar that for 10 days to make sure that the findings of 

	

9 	fact and conclusions of law have been filed. If they haven't 

	

10 	I'll raise hell with whoever the deputy D.A. is. 

	

11 	THE CLERK: Do you want it back on calendar next week and 

	

12 	then in 10 days? 

	

13 	THE COURT: Let's do it. Yes. Let's make it a week from 

	

14 	Wednesday. 

	

15 	THE CLERK: Okay. 

	

16 	THE COURT: Yes. 

	

17 	THE CLERK: For everything? 

	

18 	THE COURT: For -- 

	

19 	THE CLERIC: Or just for the findings of fact? 

	

20 	THE COURT: 	Yes. 	No point having it Monday and 

	

21 	Wednesday. A week from Wednesday we'll have it on calendar to 

	

22 	determine whether I'll appoint you as counsel and also to 

	

23 	determine whether the findings of fact and conclusions of law 

	

24 	have been filed. If you can just tell whoever's job it is 

	

25 	 4 
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that I expect it done by Wednesday of next week at the latest. 

Okay. 

THE CLERK: August 21st at 9 a.m. 
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MR. SCHIECK: Thank you, Judge. 
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I 	LAS VEGAS, NEVADA: WEDNESDAY, AUGUST 21, 1996 AT 9 A.M. 

	

2 	THE COURT: C092174, State of Nevada v. Roy D. Moraga. 

	

3 	Okay. Have we determined, do you know Mr. Schieck, whether -- 

	

4 	I guess the Public Defender's office cannot do this case, is 

	

5 	that correct? 

	

6 	MR. SCHIECR: That's correct, Your Honor. 

	

7 	THE COURT: So do you want to be appointed? 

	

8 
	

MR. SCHIECK: Your Honor, at this point my schedule is 

	

9 	pretty well booked up. I am -- besides my trial calendar I 

	

10 	have three murder appeals that I have to get done within the 

	

11 	next about forty-five days. I really don't think I could do 

	

12 	service to Mr. Moraga. 

	

13 
	

THE COURT: Okay. we'll have to -- let's see. The 

	

14 	people -- I could appoint Mr. Gonzalez, who is the contract 

	

16 	attorney, one of the contract attorneys assigned -- 

	

16 	MR. SCHIECK: I think appeals are outside the contract, 

	

17 	Your Honor. 

	

18 	THE COURT: Are they. Then -- 

	

19 	Ms. MONROE: Your Honor, is the State Public Defender's 

	

20 
	

Office taking cases from the Public Defender's office? 

	

21 	THE COURT: Do you know? I don't know. That's a good 

	

22 	question. 

	

23 	Ms. MONROE: They have been. 

	

24 	THE COURT: It's probably e good idea. 

	

25 	 2 

26 

27 

28 
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MR. SCHIECK: They have been assigned to some post-

conviction matters in other departments. In fact I know of 

one appeal they are handling. 

THE COURT: Would you do me a big favor, Mr. Schieok. 

Could you make contact with them and tell then I've 

tentatively appointed them. 

MR. SCHIECK: okay. 

THE COURT: And we'll set this on calendar next Monday 

for confirmation of counsel. 

MR. SCHIECK: Okay. 

THE COURT: And if they can't take it then they need to 

have somebody here next week. 

THE CLERX: Okay. Monday, August 26th at 9 o'clock. 

MS. MONROE: Your Honor, in addition, for the record, 

I've asked the court recorder to get me a copy of the 

transcript so that we can do the findings of fact and 

conclusions of law. 

THE COURT: Okay. 

21 
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23 
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26 

26 
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Full, true and accurate transcript. 

SHARLEEN NICHOLSON 
Special Recorder 

MS. MONROE: As soon as I have that we'll work on that 

2 	and hopefully by next weak have that. 

3 	THE COURT: That will be fine. Okay, that's fine. 

4 	ms. MONROE: Thank you. 

5 
	

MR. sCHTECK: Thank you, Your Honor. 

6 

7 

8 

9 	ATTEST: 

10 
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2 

3 

4 	THE STATE OF NEVADA, 

CLARK COUNTY 

CRIIUCIN 
1 
	

DISTRICT couRLED IN OPEN COURT 

5 
	

Plaintiff, 

6 	vs. 

7 	ROY D. MORAGA, 

8 	 Defendant. 

	 ) 

) 

) 

) 

) 

) 

) 

) 

	

DEPT NO, X 
DOCKET 	X 

CASE NO. C092174 

BEFORE THE HONORABLE JACK LEHMAN, DISTRICT JUDGE 

MONDAY, JULY 15, 1996 

RECORDERS TRANSCRIPT RE: 

ARGUMENT AND DECISION 

APPEARANCES: 

FOR THE STATE: 
	 FRANK COUMOU, DDA 

FOR THE DEFENSE: 
	 NO APPEARANCE 
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H RECORDER/TRANSCRIBER 

2511 Sharleen Nicholson 
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Full, true and accurate transcript. 

LAS VEGAS, NEVADA: MONDAY, JULY 15, 1996 AT 9 A.M. 

THE COURT: C092174. State of Nevada v. Roy D. Moraga. 

That argument and decision is being continued to July the 

1 

2 

3 

4 	19th. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 	ATTEST: 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

(Whereupon, the Court heard unrelated cases 

and the instant matter was continued to 

July 19, 1996 at 9 a.m.) 

MR. COUMOU: That's correct. 

THE COURT: Okay. 
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Deputy 

2* 

Carson City, Nevada and his presence will be required in Las 

2 Vegas, Nevada commencing on September 23, 1991 at the hour of 

3 9:00 o'clock a.m., and continuing until the completion of the 

4 prosecution's case against the said defendant. 

IT IS FURTHER ORDSRED that JOHN MORAN, Sheriff of Clark 

6 County, Nevada, shall accept and retain custody of the said 

7 defendant in the Clark County Jail, Las Vegas, Nevada, pending 

completion of said matter in Clark County, or until the further 

9 Order of this Court; or in the alternative shall make all 

arrangements for the transportation of the said defendant to 

and from the Nevada State Prison facility which are necessary 

to insure the defendant's appearance in Clark county pending 

completion of said matter, or until further Order of this 

Court. 

DATED this  tot  day of September, 1991. 

grnr 
28 

10, 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
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27 

28 

1 

2 

3 

4 

MORGAN D. HARRIS 
PUBLIC DEFENDER 
Nevada Bar #1879 
309 S. Third Street 
Las Vegas, NV 89155 
(702) 455-4665 
Attorney for Defendant 

t. 

3 se tYt 1S1, 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 	CASE NO. C92174 
) 

Plaintiff, 	) 	DEPT. NO. X 
) 

VS. 	 ) 	DATE OF HEARING: 10/9/91 
) 

ROY D. MORAGA, 	 ) 	TIME OF HEARING: 9:00 AM 
) 

Defendant. 	) 
	 ) 

MOTION TO TRANSFER SENTENCING BACK TO DEPARTMENT VIII 

COMES NOW the defendant, ROY D. MORAGA, by and 

through his attorney, R. ROGER HILLMAN, Deputy Public 

Defender, and moves this Honorable Court for aa order 

transferring this case back to District Court VIII, pursuant 

to the Order of Remand from the supreme Court of Nevada. 

This Motion is based on Affidavit of counsel. 

DATED this 26th day of September, 1991. 

MORGAN D. HARRIS 
Nevada Bar #1679 
PUBLIC DEFENDER 

R. ROatik HILLMAN, #3076 
Deputy Public Defender 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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2 

3 

4 

said 

-2- 

AFFIDAVIT 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

STATE OF NEVADA) 
sa: 

COUNTY OF CLARK) 

R. ROBER HILLMAN, having been first duly sworn, deposes 
and says 

1. That he is an attorney duly licensed to practice 
law in the State of Nevada, is the Deputy Public Defender 
assigned to represent the defendant and is familiar with the 

case. 

2. That this case was tried in front of the Honorable 
ichael J. Wendell. 

3_ 	That the Honorable Michael J. Wendell is familiar 
with all the facts of the case, as well as the thought processes 
involved in reaching the sentence given the defendant. 

4. 	That your affiant has been informed by the 
secretary in District Court VIII that Judge Wendell is due to 
return in mid-October to render decisions in several civil 
matters. Therefore, this case could properly be heard by Judge 

wendeil at that time. 
20 

21 

22 

23 

24 

25 

26 

Subacri 
this 

y Public in/and 
County and State 

d anal/Sworn to bfrftre me 
day kof Septembeir/ 1991. 

Notary Public-State Or Mamie 
CC UNTY OF CLARK 
UONIVE M. SMITH 	I My corrunon tiokrmi 

Fob. 2.1. 1 OS ......... 4111M.M1 
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NOTICE OF MOTION  

TO; 	CLARK COUNTY DISTRICT ATTORNEY 

YOU WILL PLEASE TAKE NOTICE that the Public Defender's 

Office has set the foregoing MOTION TO TRANSFER SENTENCING BACK 

TO DEPARTMENT VIII for hearing on Wednesday, the 9th day of 

October, 1991, at 9:00 am. in Department X of District Court. 

DATED this 26th day of October, 1991. 

MORGAN D. HARRIS 
Nevada Bar #1879 
PUBLIC DEFENDER 

Deputy Public Defender 

22 	 RECEIPT OF COPY of the foregoing MOTION TO TRANSFER 
23 SENTENCING BACK TO DEPARTMENT VIII is hereby acknowledged 
24 thist1.22!*ay of 	September 
	

1991. 

CLARK COUNTY DISTRICT ATTORNEY 

3- 

By 

ii 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

25 

26 

27 

28 
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1 	 DISTRICT COURT 
	F ILED 

2 

3 

MARX COUNTY. NEVADA 
Oti 	9 511811  

* * * * * 

4 THE STATE OF NEVADA, ) 
) 

Plaintiff, ) 
) 
) 
) 
) 
) 

Defendant. 	) 

CASE NO, 0 92174 
VIII 

DEPT. NO. 

-v- 
Roy D. kloraga 

5 

6 

7 

8 

9 

10 

11 

AFFIDAVIT IN SUPPORT OF MOTION FOR WITHDRAWAL 
OF ATTORNEY OF glecclap AND TRANSFER OF RECORDS  

HEARING DATE; 

HEARING TIME: 
12 

13 STATE OF NEVADA 
) ss. 

14 COUNTY OF WHITE PINE ) 

is 
	

1, 	 being first -  duly sworn and under 

16 penalty of perjury, pursuant to NRS 208.165, do hereby depose and 

17 say that: 

18 	 I am the Defendant in the above entitled action. 

19 	2) 	On the 30th.  day of  July 	, j991 , I mailed a 

20 letter of "Termination of 'Counsel/Transfer of Records" to Mr. 

21 R. Roger Hillman 	, Deputy Public Defender. 

22 	3) 	I received no response from Mr. Hillman , Cr the 

Public Defenders Office. 

4) 	on the k.-.Q14.4 day of Augmot 	1991,   I petitioned 

this Court for it's order for production of all documents 

pursuant to NRS 7.055. 

DATED this 20th day of  Auvist 	, 1991 . 

/s/'K  
-6- xtoy D. horega 

2.3 

25 

26 

271 
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8 

9 
	Roy D. Moraga 	 • 

10 
	 Petitioner, 

11 VS. 

12 
	State of Nevada 

14 
	 Respondent. 

13 

28 

1PASE NO:  C 92174 

2  11DEPT NO 	VIII 

Ur. 

6 
• 

8th 6 IN THE 	 JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

7 
	

IN AND FOR  Clark Count 

AFFIDAVIT IN SUPPORT OF 
OF REQUEST TO PROCEED IN 
FORMA PAUPERIS 

LAW 
LISRART 

15 
	I t  Roy D. horaga 	 First being duly sworn, depose 

16 and say that I am the Petitioner in the above-entitled case; that 

17 in support of my Motion to proceed without being required to prepay 

18 fees, costs or give security therefor: I state that because of my 

19 proverty I am unable to pay the costs of said proceeding or to 

20 lgive security therefor; that I am entitled to relief. 

21 
	

do 	do not -X  request an attorney to be appointed for 

22 

23 
	

further swear that the responses which I have made to 

24 questions and instructions below are true. 

25 11 	1. Are you presently employed: Yes 
	

No X 

26 
	

a. If the answer is yes, state the amount of your salary of 

27  wages per month, and give the name and address of your employer; 

446 



b. If the answer is no state the date of last employment 

and the amount of zalary ad wayes per month which you received; 

2 

S 

4 • . • 	 • 	a 	• 	a II a 	 - • • 

5 have been unable to work the mast ear and a half since 
meIng Incarcerated. 

6 
	

2. Have you received within the past twelve months any money 

7 from any of the following sources? 

8 	a. Business, profession or form of self -employment? 

9 Yes No  X  

b. Rent payments, interest or dividends? 

Yes 	 No A 

C. Pensions, annuities or life insurance payments? 

Yes 	No 	 

d. Gifts or inheritances? 

Yes 	No  x  

e. Any other sources? 

Yes — 	No -- 
	X 

If the answer to any of the above is "YES' describe each 

source of money and state the amount received from each during the 

20 past twelve months: 

21 

3. Do you own cash or equivalent prison currency, or do you 

have money in a checking or savings account? 

25 Yes X 

If the answer is "YES" state the total value of the items 

ownedt_ 

10 

11 

12 

13 

14 

15 

16 

1? 

19 

19 

22 

23 

24 

26 

27 

28 

_n_ 



1 	4. Do you own any real estate stocks, bonds ?  notes ?  automobiles, or 

2 other valuable property (excluding ordinary household furnishings and 

aothing)? re s No X 

 
 

 
 

4 
	

If your answer is "YES" describe the property and state its approximate 

6 value: 

6 

7 	5. List the persons who are dependent upon you for support ?  state 

8 your relationship to those persons, and indicate how much you contribute 

9 toward their support: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

none 

■Ml■ 

umam THE PENALTY OF PERJURY, Pursuant to N.R.S. 208.165 the Above 

affidavit Is true and correct to the best of affiants personal knowledge. 

20th _ day  or August 
Dated this    1991 

-3- 



13 

/ a 
20'1 	ATE this 4e.  ---  day of 

21 

BY: 
Keeada epar 
Inmate serv 
Authorized 

enl - of PriSons 
es Nccountant 
ficer of Institution 

25 

281 

449 

[16E 4e 

OA'FF NO: 

=EFT 'TO: 

 

FILED 
-- 

uci  3 9 s%Eiii -P#11991 

 

4 

5 
1_, 

6 	:N THE 	 JUDTC7= DISTRICT COURT FOR 77-TE STATE 07 NTEVADA 

7 	 TN AND FOR THE COUNTY OF C 	k  

8 

9 

10 

11 

:• THE MATTER C.17  

y 472). ›.'PLV'"Iv et, 0 4 
NAME' 
ON MOTION FOR L7AvT 70 7ROCEED 

FINANCIAL 
CE•=ICAT7 

12 TN FORMA PA 72-7.77IS 

i3 • 	1 here., 	 =fidE the 7eL11...1,-,T.-1.- 	1:ns 

14 of $  ///  
15 where he is confined. : further certify that 'Petitioner likewis

e 

16 has the following securities to his credit according to the 
records 

17 of said institution: 

on account ',:0 his credit at the institution 



Ili the Matter of: 

Authorized 0 
Inslitution 

of Penal. 

STATE OF NEVADA 
DEPARTMENT OF PRISONS 

ADMINISTRATIVE OFFICES 

ad Mal r rots-am COM i ssior/Ews MUSK Ifte&LILI GOI.1111E54.111 f RNIUt MI sat rAPA AnDAND1114CtsLAAS Ckerspirs. Ural SEtechuel oTSTATIS 

NON ArIGIXOTint TaiaLLION 
KARL SArmicits ASSISTANT uIC7Opi , fomi GILO kat W 	In ASSISTANT Dixtcroli,StalwitT SLIMICES HOWARD t, SW:4M N ASSSISTANT Illin.CTO fir Jr16184,114 IIIMISTATE; 

%.1:0110 Clerk of the Court 

Dipactment of Prisons Administrative Regulations prohibit inmate access to 
-$2013 af money in savings account. This Regulation is an offset for Releaza 
Money.. 

'arm Account 

&wings Amount 

-Charges owed to DO?. Dept. Charges 
$. 

1.i.estitutiou 

Net Total 

I hereby certify that on securities in the amount the =1  institution where 

A l,'  
fl/ 	' • the novant herein had cash and on account to his/her credit at 

ceencesormcm Aesezion. CAnamarnaMVADAerms twnitsmaxwmuss 
. hr/Unifleigorner STTOS_LIAAYLAND PARKWAy, NO. 312 usliEGAS-NEVADA11414 MIMS Mit aso-4.sio 

•11. 	• 	•‘'Nod" 	 .4.111 
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11 

12 

13 

MOTION FOR LEAVE TO 
PROCEED IN FORMAPAUPERIS 

vs. 

Sate of Nevada 

33m-f 

FILED 

1 

2 

C  Case No 	92174. 

Dept. No.  VIII 

OCT 3 9 ss AN 11 

3 

4 

5 

 

8th 

 
 

6 IN THE 
	

JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

7 IN AND FOR 	Clark Couni4 

Roy D. Moraga 
8 

9 

10 Petitioner, 

Resnondent. 
14 

15 

16 	 COMES NOW the Petitioner, in propria persona, nursuant 

17 	N.R.S. 12.015, and respectfully moves this Honorable Court for 

18 an Order granting Petitioner leave to Proceed in the above-entitled 

19 action in forma pauperis, without requiring Petitioner to pay or 

40 provide security for the payment of costs of prosecuting this 

action. 

22 	 This motion is made and based upon the attached affidavit 

23 and certificate. 

ICC 	D 	 August 
24 	 DATED this 20th day of 0 

25 
Respectfully submitted, 

g=4 
4.164 

, 19 
R•117/■• 

• 

E S 	26 
LAW 

LIBRARY 27 

28 
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F!LED 
1 

2 

3 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * 	* * 

OCT 3 9 57 Ar91 

' 

   

4 THE STATE OF NEVADA, ) 
) 

Plaintiff, ) 
) 
) 
) 
) 
) 

Defendant. 	) 

NOTICE OF MOTION  

MOTION FOR WITHDRAWAL OF ATTORNEY 
oF_RFoRD AND TRAwsrm OF RECORDS  

HEARING DATE: 1/111.----9---9- 1 

HEARIMC TIME: 

-v- 

Roy D. kioraga 

CASE NO. C 92174 

DEPT. No. VIII 

5 

6 

7 

8 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

x.20 

Er7 '221 

›- 22 

Z 

0 24 

25 

26 

27 

28 

PLEASE TAKE NOTICE, that, COMES NOW, Petitioner, 

Roy D lioraga 	in Propria Persona, and Respectfully 

requests this Honorable Court for an Crder to withdraw 

R. Roger EllImaa 	
of the Clark County Public Defenders 

office, as the Attorney of Record in the above entitled action, 

and for the transfer of Petitioner's Documents, Pleadings, Papers 

and tangible personal property in possession of respondent, 

R. Roger Hillman , to be sent, at State expense, to Petitioner 

at his place of confinement in Ely State Prison. 

This Motion is made and based upon Eighth Judicial District 

Court Rules, Rule 7.40(b)(2)(ii), Nevada Revised Statute 7.055, 

and supported by the following Points and Authorities, attached 

Letter of Termination and Petitioner's Affidvit. 

POINTS AND AUTHORITIES 

Petitioner, Roy D. horaga 	in Propria Persona, in suppor,  

-1- 
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I of his Motion for Withdrawal of Attorney of Record and Transfer 

2 of Records, offers the following: 

3 	The 	Eighth 	Judicial 	District 	Court 	Rules, 	Rule 

4 7.40 (b)(2)(iiI. which deals with Withdraedal of Change of 

5 Attorney, states: 

6 	 "(b) Counsel in any case may be changed only; 
(2) When no attorney has been retained to 

	

7 	 replace the attorney withdrawing, by order  
of the court, granted upon written motion  

	

8 	 therefor, and; 
(ii} If the application is made by the client, 
he must state in the application the address 
at which he may be served with notice of all 

	

10 	 further proceedings in the case in the event 
the application is granted, and must serve 

	

11 	 a copy Of the application upon his attorney 
and all other parties to the action, and 

	

12 	 their attorneys." 

	

13 	Therefore, as clearly seen by the Eighth Judicial District 

14 Court Rules, the Defendant can file to have his attorney of 

15 record withdrawn and proceed in PrOpria Persona. 

	

16 	The Nevada Revised Statute (hereinafter NR5) 7.055(1), which 

17 deals with the duty of a discharged attorney, states: 

	

IS 	 "An attorney who has been discharged by his 
client shall, upon demand and payment of the 

	

19 	 fee due from the client, immediately deliver  
to the client all papers, documents, 

	

20 	 pleadings and items of tangible personal 
property which belong to or were prepared 

	

21 	 for that client." 

22 
	

As can be seen in this case, the Petitioner does not owe any 

23 fees 	to 	the Respondent, 	R. Roger Hillman 

 

in fact 

  

24 R. Roger Hillmaa 	was appointed by the Court from the Public 

25 Defenders Office to represent the Petitioner, 

0 92174 
26 the .case at bar, that being Case No. 	 

who is indigent, in 

, Dept. No. 
VII 

27 
	

NRS 7.D55(2) gives the Court the power to Order the 

28 Respondent to produce and deliver to the Petitioner all the 

-2- 

AR, 
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1 documents and property belonging to the Petitioner in Respondents 

2 possession. It further states: 

3 
	

"A client wno, after demand therefore and 
payment of the fee due from him, does not 

4 
	

receive from his discharged attorney 
all papers, documents, pleadings and items 

5 
	

of tangible personal property may, by a 
motion filed after at least 5 days' notice to 

6 
	

the attorney, obtain an order for the produc- 
tion of his papers, documents, pleadings 

7 
	

and other property." 

In numerous cases, Courts have held attorneys to a high 

9 degree of professional responsibility and This is integrity. 

10 carried from the time of hiring to and through the attorney's 

11 termination of employment. 

12 	Supreme Court Rule 173 states clearly that a withdrawn 

13 attorney owes his former client a "- - 	prompt accounting of all 

14 his client's - - 	property in his possession." 

15 	This is echoed in Cannon 2 of the code of Professional 

16 Responsibility of the American Bar Association which states in 

17 pertinent part (EC 2-32). "A lawyer should protect the welfare 

18 of his client by - 	- delivering to his client all papers and 

19 property to which the client is entitled - 	" Again, in 

20 Disciplinary Rule 2-110(A)(2) of the ABA, it is brought out that 

21 a withdrawn attorney must deliver to the client all papers and 

22 comply with all applicable laws on the subject. The ABA Rules do 

23 apply by adoption under Supreme Court Rules, Rule 150. 

24 
	

In the cases of, In Re Yount,  93 Ariz. 322, 380 P.2d 780 

25 (1963,) 	and State v. Alvey,  215 Kan. 460, 524 P.2d 747 (1974), 

26 both cases dealt with a factual situation involving a withdrawn 

27 attorney refusing to deliver to a former client his documents 

ZS after being requested to do so by the client. 

-a- 
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1 	The Court in Yount supra, ordered the attorney disbarred, 

4 r1 Alwey supra, the court_ had the attorney censored. 

	

3 	While it is not the intention of the Petitioner to have the 

4 attorney sanctioned, these cases do show a pattern in the courts 

5 in considering the refusal to deliver to a former client all of 

6 his documents and property after being requested to do so, which 

7 amounts to a serious infraction of the law and of professional 

8 ethics. See; In Re Sullivan, 212 Ean. 233, 510 P.2d 1199(1973). 

	

9 	In summary, this Court has the jurisdiction through NRS 

10 7.055 to ORDER the Respondent to produce and deliver unto the 

11 Petitioner all documents and personal property in his possession 

	

12 	belonging to him or prepared or him. 
	The Petitioner has 

13 fulfilled his obligations in trying to obtain the papers. 

	

14 	The Respondent is in disacord with Cannon 2 of the Code of 

15 Professional Responsibility and the Nevada Supreme Court Rule 

16 173, 176 and 203. 

	

17 	DATED this 20th day cf  August 	, 19 91 . 

18 

19 

20 

21 

22 

23 1/1 

24 /1/ 

26 /1/ 

26 

27 

 

Respectfully Submitted: 

zapy iJ,T1oraa 	1 
Defendant/Petitioner Pro Per 
Ely State Prison 
P.O. BOX 1989 
Ely, Nevada 89301 

28 

-4- 
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1 CERTIFICATE OF SERVICE 

I herehv cmrtify that 1. E.Oy D. noraga am the 

     

3 Defendant/Petitioner in the above entitled action, and that on 
20th 	 August 	 91 

4 the 	day of 	 , 19 	,I served a true and correct 

5 copy of the foregoing MOTION FOR WITHDRAWAL OF ATTORNEY OF RECORD 

6 AND TRANSFER OF RECORDS, by mailing same to 

1,0cper  
Deputy Public Defender 
Public Defenders Office 
309 South 3rd Street 
Las Vegas NV 89W1 

Rex Bell 
District Attorney 
Clark County Courthouse 
200 SoutA 3rd Street 
Las Vegas NV 89101 

s 	I),  

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 -5- 
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C92174 
Dept, VIII - M 

lfsf THE SUPREME COURT OF THE StA1E- 10F NEVADA 

CLERK ' S CERTVICA_ 

STATE O F NEVADA, ss. 

I, Janette M. Bloom, the duly appointed and qualified Clerk el the Supreme Court of said State of 

Nevada, do hereby certify that the following i5 a full, true and correct copy of the Judgnient in the 

matter 01 Roy D. Moraga vs. The State of Nevada t  No. 21488. 

JUDGMENT 

The Court being fully advised in the premises and the law, it is now ordered, adjudged and 

decreed, to the effect; P. . 	we remand this case to the district court 

for resentenoing of appellant." 

Judgment, a:1; quoted abovc, enturcd !ION 	27th day of 
	

AuguEt 	, 1991. 

IN WITNESS WHEREOF, I have heretwu set my hand arid 

affixed the Seal if said Supreme Court, at my office ri 

17th Carson city. Nevad4 	 day ot 

September 19 91  

N TTE. M. BLOOM 
lea Sopmerne Coon of Om State ot Nevada 

By '`..CL"VA4NSIWnt 
Ora 

-011111w, 



• 	FILED 
IN THE SUPREME COURT OF THE STATE OF NEVADA 

pa 4 	Di M 191  

REMITTITUR 
CLERK 

DATE: 8eptember 17, 1991 

TO; 
	

Honorable Loretta Bowman, Clerk 

RE: 
	

Roy D. Morava vs. The State of Nevada 

NO 	21.4R.13.. 	DIST, CT, NO...g.9.1.74 

Pursuant to NRAP Rule 41, enciii ,..ecl is (are) the foll owing:  

X. Certified copy of Judgment and copy of Order. 

	 Certified copy of Judgment and copy of Opinion. 

Certified copy of Judgment and Opinion. 

Receipt for Remittitur (County Cierk please sign below and return Retain the attached copy for your reeords_) 

	 Record on Appeal. Volumes. 

...... Exhibits 	 

	 Deposition(s) of 	  

. ..... 	rvIerrtoranclum of Costs and Disbursements, 

	 Other 	 

cc: Morgan D. Harris, Public Defender 
Hon. Frankie Sue Del Papa, Attorney General 
Hon. Rex Bell, District Attorney 

Sp 

RKCEIPT FOR REMITTITUR 

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the 
REMETTITUR issued in the above-entitled cause, of date—. ....... 	......... ....... ....... . 

LOREITA BOWMAN 

MARY MOSLEY 
County Clerk 

1 -V44 
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No. 21488 

FILED I 
AUG 27 1991 

411 

20\ IN THE SUPREME COURT OC iiimeSTATE OF NEVADA 
A II' 

ROY D. MORAGA„ 

Appall an 
) 

vs. 	 ) 
) 

THE STATE OF NEVADA, 	 ) 
) 

Respondent. 	) 
) 

ORDER OF REMAND  

This is an appeal from a judgment of conviction 

pursuant be a jury verdict of two counts of burglary and two 

counts of sexual assault in violation of IRS 200.364, 200.366 

and 205.050. The district court adjudicated appellant a 

habitual criminal and sentenced him to a single term of life 

imprisonment in the Nevada State Prison without the possibility 

of parole. 

Appellant's sole contention on appeal is that the 

evidence presented at trial was insufficient to Support the 

Jury's finding of guilt. Our review of the record on appeal, 

however, reveals sufficient evidence to establish guilt beyond 

a reasonable doubt as determined by a rational trier of fact. 

See Wilkins v, State, 96 Nev. 367, 609 F.2d 309 (1980). 

In particular, we note that the victimie daughter 

testified that on December 5, 1989, she discovered that her 

watch, apartment key, and some other items were missing. She 

had heard a noise the night before. The same day, appellant 

gave the daughter's watch to his ex-girlfriend as a present. A 

key to the apartment was found among appellant's belongings. 

Although the victim had locked the door to the apartment, later 

that day the victim saw appellant standing in her bedroom 

hallway. Me then raped her twice. Appellant's fingerprints 
were found on a can of hairspray in the bathroom. Neither the 

victim nor her daughter had given appellant permission to enter 



the apartment. 	This evidence supports the conclusion that 

appellant twice entered the apartment, once with intent to 

commit larceny, once with intent to commit the felony of sexual 

assault. 

In addition, we note that the victim testified that 

when she woke up and saw appellant in her bedroom hallway, she 
screamed out the bathroom window for help. Appellant grabbed 

her mouth and threw her on the bed. Following a struggle, 
appellant inserted his penis into her vagina against her will. 
After she showered, he again threw her on the bed and inserted 
his penis into her vagina against her will. Medical evidence 
revealed the presence of semen and sperm in her vagina. The 
victim immediately called for help. Appellant bragged about 
hie deeds to a worker at the apartment complex as he left. 
This evidence supports the conclusion that appellant twice 
subjected the victim to sexual penetration against her will. 

The jury could reasonably infer from the evidence 
presented that appellant committed two counts of burglary and 
two counts of sexual assault. It is for the jury to determine 
the weight and credibility to give conflicting testimony, and 
the jury's verdict will mot be disturbed on appeal where, as 
here, substantial evidence supports the verdict. See Bolden v. 
State, g7 Nev, 71, 624 P.2d 20 (1981). 

Finally, we note that appellant's sentence is 
erroneous. Appellant was convicted of four separate offenses 
(in addition to which he was adjudicated a habitual criminal), 
yet he received a single sentence. Although the district court 
has discretion tu diamiss a count of habitual criminality, see 
NRS 207.010(4). the district court does not have discretion to 
impose but one sentence for multiple primary offenses. Cf. 
Barrett v. State, 105 Nev. 351, 775 P.2d 1270 (1989). Our 
criminal laws anticipate that, for each offense of which a 

2 
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defendant is convicted, there should be a oorreaponding 

sentence. Accordingly, we remand this case to the district 

court for resentencing of appellant. 

It is so ORDERED. 

Mowbray 

J . 

J. 
Ros 

Steffen 

You 

cc: Hon. Michael J. Wendell, District Judge 
Hon. Frankia Sue Del Papa, Attorney General 
Hon, Rex Bell, District Attorney 
Morgan D. Harris, Public Defender 
Loretta Bowman, Clerk 

3 
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23 

24 
	Respectfully submitted, 

25 
By: 

CIA, E-Q. 
tat BarNo. 2303 
2028 E. Charleston Blvd. 
Las Vegas. NV 89104 
Attorney for Defendant 

26 

27 

28 

ke\ 	 FILED 
1 

2 

3 

4 

ROY GARCIA, ESQ, 
State Bar No_ 2SO -2. 
2028 E. Charleston Blvd_ 
Las Vegas, NV 89104 
(702) 387-8888 
Attorne>, for Defendant 

Liu ,Z3 i2 es 1111 

1.4 •;,:. 

5 
DISTRICT COURT 

6 
CLARK COUNTY, NEVADA 

7 

VS. 

ROY D. MORAGA, 
ID#938554 

The Court having been apprised of the Order of remmand 

from the Nevada Supreme count and further having noted that 

a conflict exists between the Defendant and I-Os attorney, 

the Office of the Pubiic Defender, It is hereby Ordered, 

Adjudged 

appointed as subst7tute counsel for Defendant, 	ROv D. 

MORAGA. 

DATED this 

22 

ROY GARC IA 
ATTC{INEY Al LAW 

21126 E, CHARLE SION 
LAS VEGAS, NV 69104 

C.71727 387411118 
FAX 38,7-1339 

.1.A.Q1 

8 	THE STATE OF NEVADA, 

9 	 Plantif=. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

and Decreed tnat ROY 	ARC A, ESO. 

day of October, 

) 

CASE NC_ C 92174 
DEPT. NO. X 

ORDER FOR APPOiNTMENT OF  
COUNSEL  

hereby 
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1 

2 

3 

4 

70v GARCIA. ESQ. 
State Bar No. 2303 
2028 E. Charleston a - vd. 
Las Vegas, NV B9104 
(702) 387-8988 
Attorney for Defenda:-.t 

FILED 

11" 307P1129, 

CLERK 
DISTRICT COURT 

6 
CLARK OO'UNTY, NEVADA 

7 

8 
STATE OF NEVADA, 

9 
Plaintiff, 	 CASE NO. 	C92174 

10 vs. 	 DEPT. NO. VI! 

11 ROY D. MORAGA, 
iD# 938554 
	

NOTICE OF APPEAL 
12 

Defendant. 

NOTHCE 
	

HEREBY GiVEN that Defendant, ROY 0. MORAGA, 

hereby appeals to the Nevada Suoreme Court fro n the sentence 

imposed on October 2' 	- 9 -  

DATED tilts 29th day of October, 1991. 

Respectfully submitted, 

By : 
Rr G4PCIA, ESQ. 
State Bar No. 2343 
2028 E. Charleston 	Ntd. 
Las Vegas, NV 89104 
Attorney for Defendant 

t3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

241 

25 ;  

26 

27 

28 
IZOY GA RCP, 

Armilrevmuam 
2028ECHAPLE3T3N 
1.A5VE-6A5,PN891C4 

(702) 7-$ 
FAX! 381—i3so 
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Court with his counsel ROY GARCIA, ESQ., and DEBORAH J. 

ajojtmorl, d5 

REX BELL 
DISTRICT AT UWEY 
Nevada Bar#Uu1799 

Las Vegas, NV 89155 
200 S. Third Street 	

FILED (702) 455-4861 
Attorney for Plaintiff 	

la 13 I is 2 THE STATE OF NEVADA 

3 

CLERK 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

THETHE STATE OF NEVADA, 	
) 

) 

) 

) 

) 

VS 

ROY D. MORAGA, 
	 ) 

) 

	 CASE NO. C92174X 

	
 ) 

938554 
	

Defendant. 	
) 

) 

) 

) 

) 

	 DOCKET NO. K 

DEPT NO. 	X 

AMENDED 
JUDGMENT OF CONVICTION (JURY TRIAL)  

WHEREAS, on the 11th 

1990 , the Defendant, ROY D. MORACA 

entered a plea of not guilty to the crimes of  COUNT I and 

20 COUNT II - BURGLARY, COUNTS III and IV - SEXUAL ASSAULT 

21 

committed between December 4, 1989 through December 5, 1989  

19 	, in violation of NRS 	205.060,200.364, 200.366 

24 and 

25 WHEREAS, thereafter, on the 13th day of  June 

 

  

 

, 1990 	, the defendant being present in 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Plaintiff, 

day of  January 

22 

23 

2 8 
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LIPPIS, Deputy District Attorney, also being present, the 

above-entitled Court did adjudge defendant guilty thereof by 

reason of said trial and verdict and sentenced the defendant to 

a $20.00 administrative assessment fee and Life without the 

possibility of parole. 

THEREAFTER, on August 27, 1991, the Supreme Court ordered 

that the case be sent back to District Court for resentencing. 

That on October 21, 1991, the defendant was sentenced to a 

$25.00 administrative assessment fee and COUNT I - Ten (10) 

years in the Nevada Department of Frisons. COUNT II - Ten (10) 

years in the Nevada Department of Prisons, sentence to run 

consecutive to Count I. COUNT III - Life in the Nevada 

Department of Prisons with the possibility of parole, defendant 

not being eligible for parole until he has actually served five 

15 ;  (5) years, sentence to run consecutive to Count II. COUNT IV 

16 That on June 13, 1991, on a motion by the State, and granted by 

1 7 the Court to amend the Information to allege the Defendant be 

18 treated as a Habitual Criminal, pursuant to NRS 207.010(2) and 

/91 that he be sentenced to Life in the Nevada Department of Prisons 

20 without the possibility of parole, sentence to run consecutive 

21 to Count III. Credit for time served to be determined by 

22 

 

Department of Parole and Probation. 

23 	THEREFORE, the Clerk of the above-entitled Court is hereby 

24  directed to enter this Judgment of Conviction as part of the 

25  record in the above-entitled matter. 

I ! 

1 : 

4 

5i 

6; 

7, 

10 

11 ,  

12 

13; 

14: 

-2- 
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DATED this  /A  day of 
the City of Las Vegas, County of C 

1 

2 

5 

6 

7 

8 

19  g1  , in 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

89092174Xigmr 
LVMPD DR#89-117715, 117709 
Burg, Sex Asslt - F 
Tk2 

3* 
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r-p Z7  
noraga 

Ely State Prison 
_P.O. Box 1989 
Ely blevada, 89301 

2 

8 

District Court 

)lark L:ounty, Nevada 
* * * * * 

FILED 

Mau I3 11 rill,* 
4 

5 
	

CLEft 

6 :Fi,oy D. Aoreza 
	

) 

	

Case NO. C 92174 
7 _Oefendant 	

) 

	

Dept. No, VIII 

8 	Ir.L. 	
) 

9 The State of Nevada 
	

) 

10 Plaintiff. 	
) 

11 

12 
	

DE6IGNATIO1 OF RECORD OF APY_h:AL, 

13 TO, The clerk of the court. 

14 
	

Please take notice that the following is the designation of 

15 record on appeal in the above -entitled action as follows. 

16 
	

1. Any and all records, files and do cuments file in the abov 

17 entitled action. 

18 
	

2. Any and all transcripts and or recordinL;s of any and all 

19 proceedings in the above entitled action. 

20 
	3. iiny and all minutes of the court in the above entitled 

21 action. 

22 
	

4. i-tequested appointment of appeals counsel, on the 20th 

23 day of August, 1991 , and would like any and all information 

24 regarding appointment of appeals counsel. 

25 
	

Respectfully Submitted 

26 
	 FCEIVED 

27 
	

NGV I 	19'91 

28 	 COUNTY CLERK 
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8 

CERTIFICATE OF SERVICE  

The undersigned, do hereby certify that on the 7th day of 

November, 1991, that I placed a copy of the Designation of appeal 

in the United States Mail, addressed as follows. 

5 

6 Rex Bell 
District Attorney 

7 Clark County Courthouse 
200 	Third Street. 
Las Vegas, Nevada 89155 

9 	and 

10 Clerk of the court 
Eighth judicial District 

11 Clark County Courthouse 
200 60. Third btreet. 

12 Las Vegas, Nevada 89155 

13 

14 Dated this 7th day of November 1991 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

oraga 
P.O.Box 1989 
Ely Nevada, 89301 



STATE OF NEVADA, 	) 
) 

Plaintiff, ) 
VS. 
	

) 
) 

ROY D. MORAGA, 	) 
) 

Defensient.  ) 

CASE HO. C92174 
, DEPT. NO, X 

PIOT441/ 020.U. 
- FOR APPftit, 

ROY GARCIA 
ATIOCHEYJU LAW 

• .7474ECIMIASSIVI 

•A ij.i33 

tASVEGALM/07144 
00030744A, 

ey 
ARCIA. ESQ. 

Stdle 8dr N. 2303 
SOS S. 7th Street 
Las Vegas, NV 119101 
Attorney far Defendant 

.s ran°  

• FIL E D' 
ROY GARCIA, Eso, 
State Bar No. 2303 
202B E. Charleston Blvd. 
Les Vegas, NV 89104 
Attorney for Defendant 
(702, 397-8888 

AN 2 3 50 fig 

OLERK 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

11 

12 

/3 

14 

15 

la 

17 

10 

19 

20 

21 

22 

23 

24 

COMES NOW Defendant ROY O. MORAGA by and through 

his attorney or record, ROY GARCIA, ESO. and.hereby moves 

this honorable court for an order t* appoint Defendant 

counsel for his appeal. This motion is based upan all 

papers and pleadings on file herein and the attached 

affidavit of ROY GARCIA, ESQ. as well as any arguement of 

counsel. 
4 

DATED this 
	

day or December, 1991. 

Respectfully submitted, 
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7 

NOTI9E_QF HOT I OW 

TO; DISTRICT ATTORNEY 

YOU AND EACH OF YOU will plaise take notice that the 

undersigned Win bring the foregoing MOTION TO APPOINT 

COUNSEL roR APPEAL on for hearing before the above entitled 

court on the _15 day of :212001L, 19 at the hour of 
çô frnn or as soon thereafter as counsel' can be heard. 

DATED this all- day of December, 1991. 

2 

3 

4 

5 

0 

10 

11 

12 

13 

14 

16 

16 

17 

19 

20 

21 

22 

23 

24 

25 

26 

Respectfully submitted, 

ESO. 
Stata Bar No. 2903 
509 S. 7th Street 
Las Vegas, NV 89101 
Attorney for Defendant 

_AEFAILWAI  

STATE OF NEVADA) 
$s: 

COUNTY OF CLARK) 

ROY GARCIA, ESQ., being first duly sworn, deposes 

and says that 

1. I am the attorney of record for Defendant, ROY 

D. MORAGA. 

2. I was appointed to handle his sentencing only. 

3. An appeal notice to that sentence was filed on 

October 30, 1991. 

27 
• 

28 
ROY GARCIA 
ASCOC1 Al LAW 

3021 E. O(A= Cti 
, VEGA& MA MS 

CIRD311 Una 
' VAX 2104331 

-z- 
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-MaLLELPY-Jatt 

F COPY OF the above and foregoing MOTION TO 

10 

11 

12 RECEIP 

APPOINT 

1111 day of 

15 

16 

17 

18 

19 

2D 

21 

22 

23 

24 

25 

26 

27 

23 

?PEAL ia hereby acknowledged this - 

By: 
Deputy District Aftqrney 

-3- 

COUNSEL FO 

199 

appeal because, 1 am not an appellate atto5 

RCIA, ESQ. 

5UBSCRIBED and SWORN to 
before me this 0. day 
of  

NOTARYFUUO 
STATEOFNEVADA 

of al* 
ALM"jAnK MAWS 

Moginomis uonsonAmy 

2 

4 

5 

7 

NOTARY PUBLIC 
9 

8 

1 

e 

1 	 4, 	Defendant needs new counsel to handle his 

ROY GARCIA 
AMMINTAIVW 
N=LOAKOMM 
LAMtG.IN P144 

11:M ;MAW 
DX AONUN 
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2 

3 

4 

MARK B. BAILUS, ESQ. 
Nevada Bar No. 002284 
LAW OFFICES OF CHERRY & BAILUS 
600 South Eighth Street 
Poet Office Box 43087 
Las Vegas, NV 89116 
(702) 	385-3788 

JANV 	44 fil gYi 

Attorney for Appellant, ROY MORACA 
	 R K 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

1 ROY MORAGA, 

Petitioner, 

VS. 

THE STATE OF NEVADA, 

CASE NO. 	C 92174 
DEPT. NO. 	X 
DOCKET NO. 

5 

6 

8 

9 

to 
11 

12 

Respondent. 

CRIMINAL BATTING BLIP 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

(E127  28 

Date/Hearing: 1/29/92 
Time/Hearing: 9:00 a.m. 

The undersigned hereby requests this matter be placed on 

calendar in Department X of the above-entitled Court, on the 29th 

day of January, 1992, at the hour of 9:00 a.m., for the purposes of 

confirming the undersigned as counsel for the above-captioned 

Petitioner for the purpose of appeal. 

DATED this r-2744-j 
 
day of January, 1992. 

LAW OFFICES OF CHERRY & BAILUS 

Rot 

By 
MARK B. BArLUS, ESQ. 
600 South Eighth Street 
P. O. Box 43087 
Las Vegas, NV 89116 
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1 

2 

3 

4 

5 

6 

7 

MARK B. BAILUS, ESQ. 
Nevada Bar No. 002284 
LAW OFFICES OF CHERRY & BAILUS 
600 South Eighth Street 
Post Office Box 43087 
Las Vegas, NV 89116 
(702) 	385-3788 

Attorney for Appellant, ROY MORAGA 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

FILED 
feu ILI 3 0.11112 

CLERK 

8 

9 ROY D. MORAGA, 	 ) 
) 

10 	 Appellant, 	) 
) 

11 	vs. 	 ) 	ORDER APPOINTING COUNBEL 
) 

12 THE STATE OF NEVADA, 	 ) 
) 

13 	 Respondent. 	) 
	 ) 

14 
THIS MATTER having come before the Court and the Court being 

fully advised in the premises, it is hereby 

ORDERED that MARK B. BAILUS, ESQ., of the Law offices of 

CHERRY & BAILUS, be and he hereby is appointed as counsel of record 

to represent Appellant, ROY MORAGA, for the pu4ose j aeal. 

DATED this 	day of 	 199 

41/ 
D STRICT JUDGE 

Submitted by: 
LAW OFFICES OF CHERRY & BAILUS 

By 	  
MARK B. BAZIJOS,'Ek. 
600 South Ei ghth Street 
Post Office Box 43087 
Las Vegas, Nevada 89116 
Attorneys for Appellant, MORAGA 

CASE NO. C92174 
DEPARTMENT NO. X 

Date/Hearing: 1/29/92 
Time/Hearing: 9:00 a.m. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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FILED 
Fie 13 3241W 

CLERK 

I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

MARK B. BA1LUS, ESQ. 
Nevada Bar No. 002284 
LAW OFFICES OF CHERRY & BAILUS 
600 South Eighth Street 
Post Office Box 43087 
Las Vegas, Iry 	89116 
(702) 	385-3788 

Attorney for Appellant 
ROY MORAGA 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
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ROY MORAGA, 

Petitioner, 

VS. 

THE STATE OF NEVADA, 

I li 	n 13 
1 '‘4"lig3:2 1 % 	: 

_ 	Lg. 

TO: LORETTA BOWMAN, CLERK, EIGHT JUDICIAL DISTRICT 
COURT, COUNTY OF CLARK, STATE OF NEVADA: 

Please prepare an Original and two (2) copies of all of the 

records, pleadings and/or documents in the above-entitled matter as 

the record on appeal herein, at the expense of the State of Nevada. 

DATED this 	 day of February, 1992. 

LAW OFFICES OF CHERRY & SAILUS 
22 

By 	  
MARK . BA LUSf ESQ. 
State Bar No. 002284 
600 South Eighth Street 
Post Office Box 43087 
Las Vegas, NV 89116 
Attorney for Appellant, 

ROY MoRAGA 

1 

CASE NO. 	C 92174 
DEPT. NO. 	X 
DOCKET NO. 

1 4 
Respondent. 

15 

16 

DESIGNATION OF RECORD ON AFFEAL 

17 

18, 

19 

20 

21 

231 

24 

25 

26 

27 

28 

474 



1 

2 

3 

4 

5 

6 

MARK B. BAILus, ESQ. 
Nevada Bar No. 002284 
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600 South Eighth Street 
Post Office Box 43087 
Las Vegas, NV 	89116 
(702) 	385-3788 

Attorney for Appellant 
ROY MORAGA 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * * * 

ROY MORAGA, 

Petitioner, 	 CASE NO. C 92174 
DEPARTMENT NO. X 

VS. 

THE STATE OF NEVADA, 	 TIME/HEARING: N/A 
DATE/HEARING: N/A 

Respondent. 

EX PARTE APPLICATION FOR 
PREPARATION OF TRANSCRIPTS 

COMES NOW, Appellant, ROY MORAGA, by and through his attorney 

of record, MARK B. BAILUS, ESQ., and hereby makes an ex parte 

application that certain transcripts of the Court proceedings 

and/or hearings be prepared and/or transcribed, at the State's 

expense, for the purpose of Appellant's Appeal herein. 

DATED this  13  day of February, 1992. 

LAW OFFICES OF CHERRY & „BAILUS 

BY ilAg?Lk.,1 .4.5 	(2A 
MARK B. SATLUS ESQ. 
Nevada Bar No. 002284 
501 South Sixth Street 
Lag Vegas, NV 89101 
Attorney for Appellant 
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ROY MORAGA, 

Petitioner, 

vs. 

THE STATE OF NEVADA, 

Respondent. 

CASE NO. 	C 92174 
DEPT. NO. 	X 
DOCKET NO. 

1 MARK E. BAILUS, ESQ. 
Nevada Bar No. 002264 

2 LAW OFFICES OF CHERRY & BAILUS 
600 South Eighth Street 

3 Post Office Box 43087 
Las Vegas, NV 89116 

4 (702) 	385-3788 
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5 Attorney for Appellant 
ROY MORAGA 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * * * 

ORDER RE: PREPARATI0N or TRANOCRIPTS  
16 

TO: R. SILVAGGIO, COURT REPORTER: 
17 

Upon the Ex Parte Application of MARK B. BAILUS, ESQ., 
18 

attorney for the above-named Appellant in the above-entitled 
19 

20 
matter, and for good cause appearing therefor, 

21 
	IT IS HEREBY ORDERED that the original and two (2) copies of 

22 
the transcripts of the court proceedings and/or hearing listed 

23 
below be prepared and/or transcribed, at the State's expense, for 

24 
the purposes of Appeal: 

25 

26 

27 

28 
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2 DATED and DONE this if  
3 
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8 

9 Submitted by: 

1. 3/5/90 - Jury Trial Overflow 

day of 1992- 

10 LAW OFFICES OF CHERRY & BAUM 

11 

01y 5 ,F3a,uLv__4------ 12 By 

	

.2 	 MARK B. BATTUS, ESQ. 

A .!..= , 13 	Nevada Bar No. 001238 
501 South Sixth Street 

	

.1%1' 1 ,431 14 	Las Vegas, NV 	89101 
tk611:_mg 	Attorney for Appellant 
AV2,1E  15 : ROY D. MORAGA 
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1 ,MARE B. BAILUS, ESQ. 
, Nevada Bar No. 002264 

2.LAW OFFICES OF CHERRY & BATLUS 
.600 South Eighth Street 

3. Post Office Box 43067 
Las Vegas, NV 89116 

4 (702) 	385-3788 

5 Attorney for Appellant 
ROY MORAGA 

FH I .  r) _ 

1.6.6 41 	i 25 AN es/ 
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6 

7 

8 

9 
ROY MORAGA, 

10 

11 

12, 
:THE STATE OF NEVADA, 

13! 

DISTRICT COURT 

CLARE COUNTY, NEVADA 

* * * * * * 

CASE NO. 	C 92174 
DEPT. NO. 	X 
DOCKET NO. 

Respondent. 
14, 

15 
ORQER RE: PREPARATION OF TRANSCRIPTS 

16,  
TO: PATSY SMITH, COURT REPORTER: 

17,  
Upon the Ex Parte Application of MARK B. BAILUS, ESQ., 

18 
attorney for the above-named Appellant in the above-entitled 

19 
matter, and for good cause appearing therefor, 

20 .  

21 
	IT IS HEREBY ORDERED that the original and two (2) copies of 

22 ! 
 the transcripts of the court proceedings and/or hearing listed 

Opelow be prepared and/or transcribed, at the State's expense, for 

24 
the purposes of Appeal: 

25 
	1. 3/12/90 - Jury Trial: 

26 
	2. 3/13/90 - Continued Jury Trial; 

27 
	3. 3/15/90 - Continued Jury Trial; 

28 
	4. 6/6/90 - Sentencing; 

CE03 
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5. 6/13/90 - State's Motion to Amend Information 
and Sentencing 

DATED and DONE this  JT  day of 

4 

5 

6 

7 Submitted by: 

8 LAW OFFICES OF CHERRY & BAILUS 

9 

10 By 	  
MARK B. BATLUS, ESQ. 

11 

	

	Nevada Bar No. 001238 
501 South Sixth Street 

12 

	

	Las Vegas, NV 89101 
Attorney for Appellant 

13 	ROY D. MORAGA 
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1 MARK B. RAILUS, ESQ. 

Nevada Bar Mo. 002284 
2 LAW OFFICES OF CHERRY & BAILUS 

600 South Eighth Street 
3 Post Office Box 43027 

Las Vegas, NV 89116 
4 (702) 	385-3722 

5 Attorney for Appellant 
ROY NORMA 
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DISTRICT COURT 

CLARE COUNTY, NEVADA 

* * * * * * 

ROY MORAGA, 

Petitioner, 

vs. 	 CASE NO. 	C 92174 
DEPT. NO. 	X 

THE STATE OF NEVADA, 	 DOCKET NO. 

Respondent. 

ORDER RE : P 	 FTEI. 

TO: RUSSELL GARCIA, COURT REPORTER: 

Upon the Ex Parte Application of MARK B. BAILUS, ESQ., 

attorney for the above-named Appellant in the above-entitled 

matter, and for good cause appearing therefor, 

IT IS HEREBY ORDERED that the original and two (2) copies of 

the transcripts of the court proceedings and/or hearing listed 

below be prepared and/or transcribed, at the State's expense, for 

the purposes of Appeal: 
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DATED and DONE this  d  day of 1992. 3 

1 
	

1. 2/15/90 - State's Motion to Endorse Names 

Submitted by: 

LAW OFFICES OF CHERRY & BAILUS 

By  CaA/C2(5  
MARK B. B LUS, ESQ. 
Nevada Bar No. 00123B 
501 South Sixth Street 
Las Vegas, NV 89101 
Attorney for Appellant 

ROY D. MORAGA 
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the purposes of Appeal: 
24 

25 

26 

27 

28 
F]  

1.  1/11/90 - Arraignment 

2. 3/1/90 - Calendar Call 

1 MARK B. BAILtJS, ESQ. 
Nevada Bar No. 002284 

2 LAW OFFICES OF C{ERRY & BAILCIS 
00 South Eighth Street 

3 Post Office Box 43087 
Las Vegas, NV 89116 

	

4 : (702) 	393788 

5 Attorney for Appellant 
I 	roi 
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Fh 	r:•fl 
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DISTRICT COURT 
7 

CLARK COUNTY, NEVADA 

9I 
RO 

1oi 
Petitioner, 

11:; 
vs. 	 CASE NO. 	C 92174 

12H 
	

DEPT. NC.. 	X 
DOCKET NO. 

13 
Respondent. 

14 	  

15 
ORDER RE; PREPARATION OP TRANSCRIPTS  

16 
TO: CONNIE SMITH, COURT REPORTER: 

17 
Upon the Ex Parte Application of MARK B. BAILUS, ESQ,, 

18 , 
 attorney for the above-named Appellant in the above-entitled 

19: ,  
matter, arid for good cause appearing therefor, 

20 

21 
the transcripts of the court proceedings and/or hearing listed 

below be prepared and/or transcribed, at the State's expense, for 

1 
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DATED and DONE this  /7  day of 
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5 
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7 
Submitted by: 
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By AL44 6' 
MARK B. AI fliS, ESQ. 
Nevada Bar No. 001238 
501 South Sixth Street 
Las Vegas, NV 89101 
Attorney for Appellant 

ROY D. MORAGA 

2 

3. 5/14/90 - State's Oral Motion to Continue 
Sentencing of 5/23/90 

2 

LAW OFFICES OF CHERRY & BAILUS 
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MARK B. BAILUS, ESQ. 
Nevada Bar No. 002284 
LAW OFFICES OF CHERRY & BAILUS 
600 South Eighth Street 
Pest Office Box 43087 
Las Vegas, NV 89116 
(702) 	385-3788 
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Attorney for Appellant 
ROY MORAGA 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * * * 
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 ) 

ORUR RE: PREPARATION OF TRANSCNIPTS  

TO: JENNIFER SPERDUTTI, COURT REPORTER: 

Upon the Ex Parte Application of MARK B. RAILUS, ESQ., 

attorney for the above-named Appellant in the above -entitled 

matter, and for good cause appearing therefor, 

IT IS HEREBY ORDERED that the original and two (2) copies of 

the transcripts of the court proceedings and/or hearing listed 

below be prepared and/or transcribed, at the State's expense, for 

the purposes of Appeal: 
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ROY MORAGA, 

Petitioner, 

VS. 

THE STATE OF NEVADA, 

Respondent. 

CASE NO. 	C 92174 
DEPT. NO. 	X 
DOCKET NO. 
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, 1992. 

BY 

1. 3/7/90 - Jury Trial 

2. 3/9/90 - Status Check 

DATED and DONE this  /1/   day of 
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LAW OFFICES OF CHERRY & BAILUS 

MARK B. BAILUS, ESQ. 
Nevada Bar No. 001238 
501 South Sixth Street 
Las Vegas, NV 89101 
Attorney for Appellant 

ROY D. MORAGA 
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1 MARK B. BAILUS, ESQ. 
Nevada Bar No. 002264 

2 LAW OFFICES OF CHERRY & BAILUS 
600 South Eighth Street 
Post Office Box 43087 
Las Vegas, NV 89116 
(702) 	385-3788 

Attorney for Appellant 
ROY MORAGA 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * * * 

ROY MORAGA, 

Petitioner, 

vs. 	 CASE NO. 	C 92174 
DEPT. NO. 	X 

THE STATE OF NEVADA, 	 DOCKET NO. 

Respondent. 

ORDER RE: PREPARATION OF TRANSCRIPTS  
16 

TO: SHARLEEN NICHOLSON, COVRT REPORTER: 
17 . 	

Upon the Ex Parte Application of MARK B. BAILUS, ESQ., 
18 

attorney for the above-named Appellant in the above -entitled 
19 

matter, and for good cause appearing therefor, 
20 

21 
the transcripts of the court proceedings and/or hearing listed 

22 
below be prepared and/or tran -Scribed, at the State's expense, for 

23 
the purposes of Appeal: 

24 
1. 9/23/91 - Remand from Supreme Court for Re-Sentencing; 

25 
2. 10/9/91 - All Pending Motions 

26 
3. 10/11/91 - Remand from Supreme Court for Re-Sentencing; 

27 
4. 10/14/91 - Remand from Supreme Court for Re-Sentencing; 

28 
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DATED and DONE this  Ai/   day 

Submitted by: 

LAW OFFICES OF CHERRY & BAILUS 

5. 10/21/91 - Remand from Supreme Court for Re-Sentencing. 

aAA-I l . 	414 0‘64) 
MARK . BAI 
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uS, ESQ. 

Nevada Bar No. 001238 
501 South Sixth Street 
Las Vegas, NV 	89101 
Attorney for Appellant 
ROY D. MORAGA 
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600 South Eighth Street 

3 Post Office Box 43087 
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4 (702) 	385-3788 

5 Attorney for Appellant 
ROY MORAGA 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 
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ROY MORAGA, 	 ) 
) 

Petitioner, 	) 
) 

VS. 
	

) 
	

CASE NO. 	C 92174 

	

) 
	

DEPT. NO. 	X 
THE STATE OF NEVADA, 	 ) 
	

DOCKET NO. 
) 

Respondent. 	) 
	 ) 

RECEIPT OF COPY 

RECEIPT OF A COPY of the ORDER RE: PREPARATION OF TRANSCRIPTS 

	

is hereby acknowledged this .,7, ) 	day of February, 1992. 

IT IS FURTHER ACKNOWLEDGED that T have been advised that the 

supplemental record on appeal is presently scheduled for trans-

mittal on April 6, 1992. 
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R nee SILVAGGIO, 
509 South Seventh Street 
Las Vegas, Nevada 89101 
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5 Attorney for Appellant 
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Petitioner, 

CASE NO. 	C 92174 
DEPT. NO. 	X 
DOCKET NO. 

RECEIPT or copy 

RECEIPT OF A COPY of the ORDER RE: PREPARATION OF TRANSCRIPTS 

is hereby acknowledged this ;49   day of February, 1992. 
IT IS FURTHER ACKNOWLEDGED that I have been advised that the 

supplemental record on appeal is presently scheduled for trans-

mittal on April 6, 1992. 

By 	  
--IFEWSPERD TI, CSR 

0/0 Computran 
1600 Lewis Street 
Las Vegas, NV 89101 
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20. mittal on April 6, 1992. 
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PATSY SMITH, C.S.R. 
Department VIII - District Court 
Las Vegas, Nevada 89155 

MARK B. BAILUS, ESQ. 
Nevada Bar No. 002284 

2 LAW OFFICES OF CHERRY & HAILUS 
600 South Eighth Street 

3 Post Office BOX 43087 
Las Vegas, NV 89116 

4 (702) 	385-3788 
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ROY MORAGA 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 
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Attorney for Appellant 
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At,,”.gEj 15 	 RECEIPT OF COPY 
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16 	RECEIPT OF A COPY of the ORDER RE: PREPARATION OF TRANSCRIPTS 

is hereby acknowledged this ,:.-:(ZW Iliday of February, 1992. 

	

18 	IT IS FURTHER ACKNOWLEDGED that r have been advised that the 

19 supplemental record on appeal is presently scheduled for trans- 

ROY MORAGA, 

Petitioner, 

THE STATE OF NEVADA, 

vs .  CASE NO. 	C 92174 
DEPT. NO. 	X 
DOCKET NO. 

Respondent. 
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.Nevada Bar No. 002284 
LAW OFFICES OF CHERRY & BAILUS 
600 South Eighth Street 
Post Office Box 43087 
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Attorney for Appellant 
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RECEIPT OF A COPY of the ORDER RE: PREPARATION OF TRANSCRIPTS 

is hereby acknowledged this p4r,  	day of February, 1992. 

IT IS FURTHER ACKNOWLEDGED that I have been advised that the 

supplemental record on appeal is presently scheduled for trans-

mittal on April 6, 1992. 

By 	 16- 	'kr),  • 

RUSSELL GARCIA, CSR 
Department V - Justice Court 
Justice Court - Las Vegas 
Las Vegas, Nevada 89101 
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ROY MORAGA, 

Petitioner, 
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By 
EN NICHOLSON, C.S.R. 

DepartMent X - District Court 
Las Vegas, Nevada 89155 
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MARK B. BAILUS, ESQ. 
Nevada Bar No. 002284 
LAW OFFICES OF CHERRY & BAILUS 
600 South Eighth Street 

3 Post Office Box 43087 
Las Vegas, NV 89116 

4 (702) 	385-3788 

5 Attorney for Appellant 
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DISTRICT COURT 
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IT IS FURTHER ACKNOWLEDGED that I have been advised that the 

supplemental record on appeal is presently scheduled for trans-

mittal on April 6, 1992. 
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C1Jki3K CO_ONTILL_ NUADA MAR 4 V992 

oittAPI:zi 1PLE,P2 
0? 

ORIGINAL 
DISTRICT COURT 
	FILED 

THE STATE OF NEVADA, 	) 
) 

Plaintiff, 	) 	Case No. C92I74 
-vs- 	 ) 	Dept. No. VII 

) 	Docket: ,  P 
ROY O. MORAGA, 	 ) 

) 
DeTendant. 	) 
	 ) 

RERMLIELS_DAASULEI 

DE 

STATE' ,S_ _MU 01 TO ENDORSE MEESALIECiateja  

5ELIE.E_TILE_JDNIIKAI 	1111iL J —CHI 

Thursday, February 15, 1990 

9:00 o'clock calendar 

APPEARANCES: 

for the state: 
	

ROBERT LOWERINI, Ea, 
Deputy District Attorney 

For the Defendont; 	PETER J, CHRISTIANSEN, ESQ 
Deputy Public Defender 

Reported by: RUSSELL A. GARCIA, CSR No, 257, RPR 

,RUSSELL A GARCIA, CSR NO. 257, RPR 



■■■••■■■■••■=rft-..1...-4...••• 

RUSSELL A. GARCIA, CSR NO. 257, APR 
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12 	ATTEST: Full, true, and accurate trdnscriPt of proceedings. 

13 
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22 

23 

24 

LAS VEGAS, CLARK COUNTY, NEVADA; THURSDAY, FEBRUARY 151 1990 

' 	tROLEEDIN.E.S 

THE COOT: State of Nevada versus Roy Dean Memo°, 

Record Hill show the Presence of-the defendant iR 

custody Hith counsel, Peter Christiansen, chief public 

defender; Robert Lucherini, deputy district attorneY, 

State's motion to endorse names is granted $ubject 

to usual discovery, 

(WhereoPon the proceedings in the foregoing 

mcrtter were adjourned.) 

1:-l5k: :"---Lj  
RUSSELL A. ARCIA, CSR 9a. 257, RFA 
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1 
	LAS VEGAS, NEVADA: FRIDAY, OCTOBER 11, 19911 g A.M, 

2 	THE COURT: C92174. State of Nevada v. Roy 0. Moraga. 

3 

	

	
Let the record -reflect the presence of the defendant, -in 

custody. You can stop down, Mr. Moraga. 

5 	THE pAILIM Down thia way. 

THE COURT:. Ms.? 

7 
	

MS. GEM: Geib, Your Honor. 

8 	THE COURT: 

a 	MS. -GEIB: Your Honor, this is Mr. Hillman's case Of our 

Jo 	office. He's in pilaXiminarY hearings this morning. Hs.was 
11 	hoping to be back in time to hahdle this matter. Perhaps we 

12 	could 13ati it for his preSenceg. 

33 	THE COURT:' It's going to have to be passed, then, until 

Dronday because I have a jury .waiting-to.comeAn Volt was told 

to be back at 9:30. 
16 	MS. GEI6: Aiciry'welHYdiui• Honor.. 
17 	THE CoURT: So it will .fie'oontinued until Monday if 
18 	you'll —tell him that. . 
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MS. GEM Yes, sir. 

THE CLERK; October 14th at p ogclook. 
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LAS VEGAS, NEVADA: MONDAY, OCTOBER 14, 1991: 9:00 A.M. 

THE COURT: C92174. State of Nevada v.' Roy D. Moraga, 

Let the record reflect the premanco of the defendant and his 

attorney, Mr. Williams, Ms. Lippie for the state. 

This is a case that .was remanded,for santencin 
, 	. 

This is the time set for entry of judgmeni . and'imposition of. 

sentencing. 

WiLLiAMSi Your Henor i:this is Mr. Hillman's case and ' 

X noticed a RUM 

THE COURT: And he just walked in. 

THE BAILIFF: He just walked in. 

MR. WILLIAMS: Okay. 

THE COURT: Are you ready? 

MR. HILLMAN: 1 guess so. Mr. Moraga has informed me 

that he's suing •re. I haven't .received any notification • : 
- 

regarding that. That kind of creates a conflict at this point - , 

in time. . 

MS. LIFPIS: Judge, I have -- 

DEFENDANT MORAGA: T filed that a month ago. 

THE COURT: Just a minute. 

MS. LIPPIS: 	I have a motion in our file for the • 

withdrawal of attorney of record filed by the defendant in 

proper person on or about October 3, 1991. I don't .  know that 
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it required a response from the state. We generally do not , 

take a position with regard to Who represents defendants, but 

it has been filed. 

THE COURT: Is he suing you individually or the whole 

Public Defendees Office? 

DEFENDANT MORAGA: The Public Defender le Office. 

THE COURT: Well. I guess you know the system but I agree 

that you are to be represehted by an attorney ether than one 

that you're making) allegations about at this point. 

Mr. Hillman, do you Want to make an oral motion? 

MR. HILLMAN: Yee. I'd hove to withdraw, Vour Honor. 

TUB COURT: All right. That motion will be granted and 

give gm that list again. 

i will appoint Kathy Teague to repreeent him. 

MR. MILLMAN: your Honor? 

THE COURT: No, let he num, Tess 

R. HILLMAN: she works in our office now. 

THE COURT: Oh, Kathy Teague does. 

MR. HILLMAN: She's been hired by us. Yee. 

THE COURT: I'll appoint Paul J. Fitzgerald to represent 

him. He should be kept in custody here in Clark County until 

after sentencing. Ho will have an opportunity to discuss this 

hotter with Hr. Fitzgerald and then we'll set the matter for 

Hentencing in one week. If Mr. .Fitzgerald for some reason 
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needs more time, 'Mr. Hillman, would you.- see that Mr; 

Fitzgerald gets everythOg on this, including 'the PSI. 

.there anything else ha would need, Ma. -- wall, he'll ne.cid 

xi m sure Your file contains the rend from the Supreme .  COurt,%. 
• . 	.• 

does it not?' 

MR.. .MILLMILN: -Yee, it does.. 	
— „. 

TUE COURT: Okay. Then ...it' wi11" i2e set, 2or sentaijoinarke. -.: ;  

week from :today. ' . 	 , 	 • 

, • 

411 

6 

711 

• 
DEPEHDANT I MORAGA: ,TourritOnor ' I'm' ward of the state. „ . 	. • 

'I'm in prison.' How. coic . 	can.it. go' back. there. Xi  

. 	. 
here 	-- 	 • - 

• P 	 , 	 • 	 . 
• • 	 . 	• 	 •• 	 . 	• 	 • • • 	. 

• THE COURT: Welt, because wet. re  not going .tO!keep ittlymihg 

THE COURT: what's the normal procedure, officer? .  

COURT SERVICES orFICER: It's up to you Your Honor. If 
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THE.CLERIC:' tictober 215t 'at ? o'clock. 

And Hurt, will you notify Mr. FitZgers.ld? 

THE BAILIFF: 	n,our HOnor:.. 
• 

THE •COpRi!: :Do yclu havehia :pit:10116 'number? 

THE BAILIFi: I'll .kind it. 	. 

THE 'COURT: '1 1 6 387-8888 Hit 'should deo:it:Rot Mr. Hbraga 

as soon fts possiblo .. 
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you .back and forth,' Mr. Morsga., 

DEFEMINSIIT MORAG:ri.: 	1e11 ,, it's only twenty Minutes .away- ': 

Iron where I'm at from Las Vegas. 
1 	 - 	 • 	- 	- 
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you want him here to talk to the attorney we'll -- 

THE CQUR' 	I definitely want him here so he'll stay 

here. You'll just be here a week. 

DEFENDANT MORAOA: Yeah, but X don't want to stay here a 

day. 

THE COURT: You'll be here a weak. 

DEFENDANT MoRAGA: Well. 

THE COURT: Here's your list. 
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LAS VEGAS, NEVADA: MONDAY, OCTOBER 21, 1991; 900 A.M. 

THE COURT: Ms. Lippis, Which one are you here on? s  

MS. LIPPIS: Moraga, Your Honor. 

THE COURT; Okay. Mr. Garcia was here but he's not here .  , 

now. I'll have to wait. 

LIPPIS: Judge, I have.about.five other appearances 

to make. Should I wait for a few minutes before I head off, 

probably never to be seen again.. 

THE COURT: I don't understand'where he went. 

THE BAILIFF! Yes, I don't know where he went, Judge. I - 

remember seeing him back her in your chambers. 

THE COURT: Yes, he was here in my chambers.' 

(Whereupon the Beilifi'left the courtroom) 
. 	 ' 

THE COURT; No? 

THE BA*Liprf I haven't seen him, Your Honor. 	checked 
,•; 

in XIV'end'XVI." 

THE cpURT1. Well, I don't know what to . say, Ms. Lippis.: 

MS. LIPPIS: The Court's pleasure, Your Honor. I'll : do. 

whatever you.auggest. If you want to trail it I'll run down 

to Department IV and then come right back or -- 

THE COURT: Okay. That will be fine. As soon as we find .  

Mr. Garcia he'll coma down to Department IV and let you know. , 

MS. LIPPIS: I'll either be in Iv or VII. 
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THE 'COURT; Okay. We're in recess. 

THE BAILIFF: All rise. 

(Whereupon the court called a brief recess) 

THE COURT: Lot's gee, ware you not going to get Ms. 

Lippin. 

THE BAILIVF: Aw, geez. She was lust -- 

THE COURT: She's either in IV or VI/ X think. 

THE BAILIFF: Let me go gat heir. 

THE COURT: All right. 

(Whereupon the Bailiff left the courtroom) 

MR. GARCIA: Your Honor, while welt-a waiting for Ms. 

Lippis may I approach the bench? 

THE COURT: Yes. 

(Bench conference, not recorded) 

THR COURT : okay. C92174. State of Nevada v. 'Roy D. 

Morega. Let the record reflect the presence of the Defendant 

in custody with his attorney, Mr. Garcia, Ms. Lippis for the 

State; This is the time set for the entry of judgment and the 

imposition of santonco. 

On the 15th day of March 1990 Judge Mike Wendell -- 

the jury returned a . verdict .of guilty to the offencea as 

follows: . Count and Count II-Burglary, 'Count /II and Count 

IV-Sexual Assault, as charged in the Information. 

Mr. Moraga, do you have any legal cause or reason 
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why judgment should not be pronounced against you at this 

time? 

DEPENDANT MORAGA: Mo. 

THE COURT E Okay. By virtue of the juryls verdict you 

are hereby adjudged guilty of Count I and II-Burglary and 

Count III and IV-Sexual Assault. 

Does the Departterst of Parole and Probation have 

anything to add to this? 

PAROLE Ji PROBATIoN: Ho. 

THE MUM All right. N. Ltppis, would you like to 

make a statement? 

HS. UPPIS: 31.1st briefly, Your Honor. It appears the 

Court is fawiliar with the record. 

I tried Mr. Moraga in front of the trial cou'rt,-. 

Judge Wendell, and he was convicted of all counts that were 

charged, two counts of Burglary and two counts of.seXual' . ' 

Assault« 

The jury found that the Defendant broke into 'thefl  

victim's apartment on two.  occasions. . On one' roccasion.he broke: 

in and stole at least a key to the apartment and -  probably a 

2111/ watCh. The next time he came in he committed two counts of 

24 
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28 

sexual assault along with the burglary. 

At the. . time of sentencing the State proved-up 

sufficiently evidence with which the trial court found that 
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Mt. Moraga should be treated as a habitual criminal. As the 

Court will note in the original Fre-Sentence Report, he has 

several prior felony convictions. 

Certified copies of those convictions and proving 

identity and such were presented to the trial court. The 

Defendant has prior felony offenses for burglary in '73, 

aasault, which was aggravated ascauit, in 1976, assault and. 

sexual assault in Phoenix, Arizona. He was convicted of 

attempted aggravated assault. Another burglary in 2985.. And .  

then 1999 the Offenee that is currently before Your Honor. 

He has either been incarcerated since approxiMately 

1977 or living in his mother's residence. Hewes on probation 

for aggravated assault at the time that he absconded frem 

supervision in Arizona and came to the state of Nevada and 

committed these crimes. 

The Defendant admitted, not only in the Pre-Sentence .  

Report but at the trial as well, that he sees nothing wrong 

with having sex with a woman against her will. The Defendant 

testified to this because we had located another rape victim 

who was willing to testify and obviously his admission at 

trial precluded and actually we agreed not to call her based , 

upon his admission of how he felt about seX in general. 

in his interview with the Department of Probation he 

told them the same thing. The state considered him to be a 
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very dangerous member of our community and of our society. I ..  

argued before the trial court that he should be adjudicated a - 

habiltual criminal. 2 requested at that time and suggested 

that the avIdence supported life without the possibility of 

parole. I also argued that on all four counts the defendant 

should be adjudicated a habitual and life without parole 

sentences on all four counts and that they be run consecutive. 

The trial court agreed with the habitual criminal 

status. The trial court also agread that he be sentenced to 

Nevada State Prison without the possibility of parole. The 

trial court, however, disagreed on the legality- of 

adjudicating the defendant habitual'as to all four Counts. 

That's why we find oUrseiVes back today, because the Nevada 

Supreme Court said that we have three other counts that we- :", 

moist deal with, the two burglaries and the other .  sexual . ' . 

assault. 

Based upon the Defendant's actions, his total lack 

of remorse, his total lack of responsibility for, what he's 

done in the past as well as the case that brought Us here, I 

would suggest to this Court as well that the Defendant Should 

be adjudicated a habitual criminal, 'as Judge gendell found 

him, and that he be sentenced to life witheut the possibility 

on all the remaining three counts and that they be run 

consecutive. 
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Thig an should never walk the streets in a free 

society again. 

THE =HT: Okay. Mr. Moraga, do you want to make a 

statement? 

DEFENDANT MORAGAt Na. 

TH2 COURT: H. Garcia? 

MR, GARCIA: Your Honor ;  there are just several points 

I'd like to raise in order to preserve the possibility that 

Mr. Moraga nay be filing an appeal of your decision. 

THE COURT; Sure. 

HR. GARCIA: 'Your Honor, initially we disagree that this 

is the proper courtroom for Mr. Moraga to be adjudged. Mr. 

Horaqa was originally sentenced by Judge Wendell. The case 

was remanded back down. Since that time Judge Wendell has 

retired and there is a new District Court Judge that's been 

appointed to fill hie position. We believe that Judge Gates 

is the appropriate judge who should hear this case. 

Secondly, Your Honor, because I was not the trial 

attorney r vas not present during that proceeding and 

unfortunately I have net been provided with a transcript of 

what transpired during the sentencing. 

Wow I have read the sUpreme court's Decision, the 

Order of Remand, and as Your Honor well knows, this morning I 

spoke at the bench with you concerning an issue of which mr. 
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Moraga has apprised me of and that is that he believes that 

aUdge Wendell did in fact sentence him on each or the four -

separate counts at issue, but that his tinal decision was that 

they were to run consecutive -- or concurrent with each other: 

THE COURT: concurrent. I would just point out to you 

that that is not possible for the simple reason that we 

wouldn't be here ha d he done that, and the Supreme court had 

the entire transcript of the proceedings before audge Wendell, 

before it when it made its determination. So there is no 

doubt that Mr. Moraga is wrong on that and ms. Lippis, you 

were there and evidently audge Wendell did not actually do 

that. 

MR. LIPPIS: No, he did not, Your Honor. . 

Tilt COURT: So I don't have the transcript but I know the 

Supreme court had it. 

MR. GARCIA: Right. 

THE COURT: And they would not have sent it back for 

remand, they would not have remanded it had he done that, but 

you may proceed. That's preserved. 

MR. GARCrA: 	Your Honor, I'm simply doing that to 

Preserve the record4 

THE COURT: Yes. 

MR. GAkcIA: Your Honor, we've gone over the report. No 

doubt Kr. Moraga has had serious problems with law enforcement 
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in the past. Since my coming into this case we discussed the 

facts and circumstances of the case at issue here. 

His position, as he informed me during the trial, is 

the same position that. he maintains today, that he simply did 

not force or coerce this woman into having sexual relations. 

He informed me that this was a person who he had known and 

that in fact the sexual contact was consensual, that there was 

some disagreement with the lady in question afterwards, and 

that that resulted in his arrest and subsequent pro&ecution in 

this case. 

In addition, Your Honor, the statement that appears 

in the report as attributed to him about his feelings aboUt 

forcing women to have sex, Your Honor. That's on page six, 

the Defondant's statement. Also the comment that Ms. Lippis 

alluded to, Mr. Horaga has informed me that that is simply and 

absolutely untrue, that he never made that statement, that 

that's not the way he feels, that he would not force himselr 

upon a woman who would not be consenting to his advances and 

that he just never made that statement. 

Now, Your Honor, let me Just suggest that what Ms. 

tipple is arguing is proper according to statute. I believe, 

she has -- that Your Honor has the right to do that, but if 

Your Honor is to sentence Mr. Moraga on four life sentences to 

run consecutive without the possibility of parole, that Your 
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lionoros in effect going to be! sending away this man to prison 

fora longer period of time than most murderers receive in the 

State of Nevada, and that the facts and circumstances simply 

do not warrant that. 

I'd ask Your Honor to consider a period of 

incarceration on each of these, but that you run them 

consecutive -- or concurrent to each other. 

THE COURT: At this time then, under the laws of the 

State of Nevada, this Court does now sentence yoU, Roy D, 

Mirage, in addition to the $20.00 Administrative Assessment, 

as follows On count I-Burglary, to ten (10) year in the 

Nevada Department of Prisons. On Count II-Burglary, to ten 

(10) years in the Nevada Department of Prisons. That is to 

run consecutively to Count I. On Count III-SeXUal Assault, 

life in the Nevada papattmout of Prisons and that will run 

consecUtivaly to Count II. On Count TV-Sexual Assault, on 

this count.X find that you're a habitual criminal pursuant to 

NRS 207.010(2), and having sustained three prior felony 

convictions in 1977, 3.953 and 19118 , and as a result of that I 

sentence You to life without possibility of parole, and that's 

to run consecutive to Count XII. 

Anything else. Let's see. credit for time served 

in the amount of -- do you have that figure by any chance, MS-

Lippia? 
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MS. LIPP'S: Ho, Your Honor, I donat. 

THE COURT: He'll be given credit for time served in • ' 

whatever he has accrued. It was a hundred and simty-nine days 

as of the time that he had been previously sentenced and we 

will make a determination on what additional time yourre 

entitled to, Mr. Moraga. 

THE CLERK: 	Your Honor, on Count III is that with 

possibility of 

THE COURT: Thatrs without possibility of parole. 

THE CLERK: Count III? 

THE COURT: Yes. 

THE CLERK: Thank you. 

MS. LIPP'S; 	Judge, is the Defendant adjudicated a 	• 

habitual on count -- 

THE COURT: I did on Count IV. 

MS. LIPPIS: Well, Count III will have to be with the 

possibility of parole, then, unless he is adjudicated a 

habitual on that one. Oh, ,  no. /t doesn't because thi 

sentence is five to life On a sexual, assault with the 

possibility of parole. 

THE COURT: With the possibility of parole. 

MS. LIPPIS: Yes. 

THE COURT: I'll leave it with the possibility of parole 

on count III. sentence him to -- on Count IV I'm adjudicating 
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him a habitual criminal. 

HS. LIPPIS: Thanks, Your Honor. 

MR, GARCIA: Thank you. 

Your Honor, there's one other issue that Mr. Moraga 

would like to taise and that is he's anxious to he returned 

back to prison. I've informed him that I don't believe the 

Court has the power to do it, that all you can do is work with 

the schedule of the Detention Center. 

THE COURT: I'm sure that that will not take very long. 

Probably -- 

COURT SERVICES OFFICER: Tomorrow. 

THE COURT 2 Tomorrow. So thatte as quick as we can get 

you back. 

MR. GARCIA: Thank you, Your Honor. 

DEFENDANT MORAGA: All right. Thank you. 

THE COURT; All right. 

ATTEST: Full, true and accurate transcript. 

SHARLEEN HicHoLSON 
Special Recorder 
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LAS VEGAS, NEVADA: WEDNESDAY, OCTOBER 9, 1991; 9:00 A.MF 

Jr 

I 

2 
THE COURT: C921741 State of Nevada v. Roy D. Moraga. 

MR. HILLMAN: What was that date? December -- 

THE CLERK: December 10th. 

MR. HILLMAN: Thank you. 

I believe he's still in Nevada state Prison, Your : 

Honor. We'd ask to waive his presence. 

THE COURT: Okay. This is defendant's motion to transfer 

sentencing to 

MR. HILLMAN: I checked with Imir 

THE COURT: -- Judge Wendell. Let me explain. judge ._ ...  

Wendell has indicated he'll be hearing nothing until after 

January 1. There's no money for him to sit as a visiting 

Judge until July 1; consequently, the, motion to transfer" 

sentencing to Department VIII will be denied. 

MR. HILLMAN: Judge, may I interject something? 

THE COURT: Sure. 

MR. HILLMAN: I checked with Anna, or excuse, with the 

secretary who spoke with Anna in Court Administration, and 

Judge Wendell will be back next Tuesday. 

THE COURT: No, he's back already. I talked to him • 

yesterday. 

MR. HILLMAN: Uh -huh. 
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THE COURT: And he advised ne that he will not be sitting 

-- he will not even consider sitting until after aanuary 1, 

but what I'm advising you that as a senior judge he will not 

be able to sit becaUse of no funds until after July 2 of 1992, 

and for those reasons VIII denying the notion to transfer 

sentencing . back to Department WM 

Defendant's pro per motion for withdrawal of 

attorney of record and transfer of records, I guess he wishes 

to represent himself. He should probably be represented at 

the time of sentencing, len hesitant to grant that notion. 

At this point 1 will deny that. 

Defendant's pro per motion for leave to proceed in 

forma pauperis, I'll grant that after the sentencing. So that 

will be held in abeyance until. sentencing. 

MR. lirt.i.MAN: Thank you, Your Honor. 

THE COURT; Okay. 

* * * 

ATTEST: Full, true and accurate transcript. 
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LAS VEGAS, NEVADA: MONDAY, SRPTEMBER 23, 1991; 9 A.M. 

THE COURT: Okay. So latls go ahead with Departmentle 

3 	mile remand from the Supreme Court. C92174. State of 

Nevada v. Roy D. moraga. Let the record reflect the absence 

5 	of the Defendant, who is in Nevada state Prison, and the 

6 	presence of Mr. Hillman and Mr. Henry for the State. 

7 	 This is the tine set for imposition of sentence. on 

8 	the 15th day of March 1990, in Department No. VII/ of the 

9 	Eighth Judicial District Court a 'jury returned a verdict of 

10 	guilty of Counts I and II, Burg/ary, and counts III and IV, 

11 	Sexual Assault. 

12 	 By virtue of the fact that the defendant, Roy D. 

18 	Horace', had three prior felony convictions, one for assault in 

14 	1976, one for assault and sexual assault in 1983. On the 1976 

15 	he was sentenced of aggravated assault and on the 1983 he was 

10 	sentenced to attempted aggravated assault, and in im he had 

17 	a burglary. Ho was convicted of burglary third degree, which 

18 	is also a felony. All of these prior to the instant offense. 

19 	 I have reviewed the Pre-sentence Investigation 

20 	Report, and it was remanded to me on the basis that Judge 

211 
Wendell erred by sentencing him only on one CoUnt and from the 

22 	Supreme Court Remand Decision it's not clear which count he 

23 , was sentenced on, but I think dudge Wendell felt that he would' ' 

24 
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just sentence him to life without possibility of parole as a 

habitual criminal under the habitual criminal statute, 

207.010(2). 

And do you want to say anything, Mr. Hillman? 

MR. HILLMAN; Well I think that this probably belongs in - 

Department VIII. Secondly, I don't know that we can ,proceed' 

without Mr. Moraga's presence. 

It seems to me that the defendant has the right and 

is supposed to be present at all important parts of the-

proceedings, and lid hays to say this is probably a very.  

important part. Other than that, I really don't have very 

much to say, Your Honor. 

THE COURT: Hr. Honry? 

MR. HENRY: Your Honor, it seems to me that 	I don't . 

know if Judge Wendell retired or went senior, but in any event 

he's not regularly available: By sending it beck to. 

Department vIII we can't get it before. Judgre Wendell. who heard. 

the trial and did the sentencing. 

THE COURT: That's correct and on that basis I'm going to - 

deny that I'm hearing Judge Gates' calendar. He's going to 

be gone for three mere weeks. I plan to Sentence this an 

since I'm hearing his calendar and since we dot have Judge 

Wendell available. : 

KR. HENRY: I think it would be safe to have him present - 
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for sentencing, though, Your Honor. 

THE COUflT I agree, so what I would like to do is set it 

for -- we can probably get him down here by Friday of this 

week, can't we? 

MR. HENRY: If he's in a facility in Clark County we can, 

but if he's up North I don't know. 

MR. HILLMAN: I suspect he in Ely. 

THE COURT: I would imagine. 

MR. HILLMAN: I am going to be leaving on vacation, 

starting this Saturday, for ten days. I won't be back until 

after the 10th of October. 

THE cOURT: Well, we can surely get him down here after 

that so we'll sentence him on the Ilth of -- lot's see. Tenth 

of October. Do I have anything -- do you know if I have 

anything on the 11th? 

THE CLERK: Only a revocation hearing. 

THE COURT: Yes, well that's fine. We'll sentence him on 

the 11th. Mr. Henry, is that agreeable-to you? 

MR. HENRY: That's fine, Your Honor. We'll prepare an 

order to transport if Your Honor will sign it. 

THE COURT: If you would do that. That should give him 

enough time, don't you think? 
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THE COURT: Okay. That will be fine. 
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1 	 MONDAY, '  MARCH I. 1 1;90, 10:30 	M. 

THR CIOURT: 	Thi5 19 the Statil. of Nnvd .a 

	

1 	agninnt Pny 9. MOrnga, who Tn pranehl' with his 

	

4 	ronnAnl, Mr. Hiltman. 	Mn. Lippin 	rePprrniinting 

	

5 	the Statm, 

	

6 	 This _la out nf the preo&nep nf the jirry. 

	

7 	 Mr. H.1, 1 1. Inn Si 

MR. KT1".1-.MAN: 	Your Honor. briefly. 

Mr. Mnrngn nxpronned opmol dirinticstac!Tion 

	

15 	with my reprnsentation of him. 	For rhe record, T 

	

11 	wont numr to 9en him Thuraday. 	Pe doelinnd N 

	

12 	visit. 	Whnn T. went nn Friday, he denlined a 

• 13 	When I went to see him Eunday, hn declined n 

	

14 	He Informed mn about two womiza agn hit was gniru 

	

15 	Ank tho Cnnrt to appoint a now attnrnRy. Ho mnde 

	

15 	Uhat motion In front of Judgm Chrint,ent:vn. 	Judge. 

	

17 	Chri:Itonnnn nugtjented he mn1..0 	motinn in front or 

the overflnW judgo. 	That mntion wan nnt made at 

	

19 	th.ot time. 	M. Moraga informf;-  me ho wnntn tn 

	

20 	that matinn At thio point in time mnd I advIned him 

	

21 	if ho wanted to pnt it on rho rocord to renorvo 

	

22 	that. 

THE COURT- Mr. Mnraga, do yot) want to 

	

24 	;It,71to on the racnrd why you want anothor attornfly7 

THE DERMMANT: Ha hann't boe. n doing 

6 
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onything for me z'2nri ht:,  just keerin trying tn get me 

• 1ii oentenr:p. 	T have unt all the motionn. 

	

3 	havn't seen him niocr March zind Tivn heon calling 

	

4 	overyday from DecnmhPr n13 the way to Mareh and T 

	

5 	riDvor seen him until March to apik him for things and 

• he,  -- even whe.n he waA in his nffioc:_, 	wouldnrt 

	

7 	tic my c31lt7i. 

	

a 	 Sr that'm not right and thin that othnr 

.

• 	

lawynt,  becaufze hn w. 	ick, thatPs why T dAdn't ptIt 

	

10 	any motionN in and that other lawyer told me tfl nhut 

	

11 	up. 	So I don't want to final with that. 	TV T rmn'T 

	

12 	make it through a point to try to get me a lawyer 

	

13 	that'n going 'co dnfend 	fnr thenn 	 thot thoy 

	

14 	f;ily r 'have 6 -ane and T'knoW I f:an hf-Ai" it, If T had n 

	

t5 	lowypr t111-  would U0 ont there and get my witnnrtge.q, 

	

15 	hut ht: :onit want to do anythinu. 	SoI ju'c.t don't 

	

17 	want him. 

	

111 
	

"PmE CnURT: 	Mntinn la denir-d. 

	

19 
	

cot tho jury. •Wo will uet underway. 

(Off the record t 10:17 R.m, arta 

baok on the record at 10140 a,m.) 

TuF notIRT! nood morning, ladlen ond 

	

23 	uoritlematl. 	Thin is thm timn fAxml of the trial of 

	

24 	Starr. of Newida, plaintiff, against Ilrry O. MoreuN, 

drfondant. Hr. Mornun ih pren. ont in perNon and 

7 
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1 	revrellenrca by hit' rlttnrney, Mr. Rogor Hillman. 

Rrpronenriea the Stara of Kew-r‘dA in Mn. nobh1f, 

nf the Dir:trint Att1rne7tri nffinR. 

	

A 	 At this tilme, the rlerk will tnke thu 

rnll tir the prnnpectiVe jurnrR. 	Whir ynur nnme In 

6riiu1ple:ftne nnswer prnnent nr here. 

	

7 
	 TiP Cr.ERK: 	17:1.7t nin1 Sodfrev nrinper? 

	

8 
	 MR, COOPER.. 	Bern. 

THE CLERK: 	Marini Winna4nn 

	

I C 
	

MP. Ii8ROANIIP.7.: 	Prf,sr?hf- 

TR 	 ar 	Purr:I7 

	

17. 	 M. PUCCI': 	Mrro, 

THE Cr.ERK: 	3nhn Award N aufinP)D7,  

	

14 
	 MR. KAGFMAN: 	Here. 

	

15 
	

CLERK: 	511Ar1Ihn C. Roollmr? 

	

tf. 	 RrIF,EF!! 	Prevent, 

	

17 
	

THE er.F.RE: 	Keith Harmon WF!.rkt7 

MR. W.F.:KS: 

	

q 
	 THF. nriFIRK, 	Vintnn Duane Ernent7 

	

7t) 
	

MR. Erg -EMI': 	mere. 

	

27 
	 THE CLFRK1 ThnmAn E, Davis? 

	

7. 2 
	

MR. flAVrA: 	UttVe. 

THE f:1-.P.1K: 	Michanl Pan] Reaa07 

	

7. 4 
	 MR. RFASO: 	Rnrrl. 

THR Cr.REE: 	VeronlrA Anuct Pike'7 
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I 
	 MS. PTER: 	Prenont, 

2 
	 THE CNR .EK: 	Danglan Arvin Cmud111? 

MR, CAHDTTA: 	Here, 

4 
	

THE nTI ERK: 	JOSP de JPSILS rJeyva7 

5 
	

MR. 1.E71/1.: 	Prammnt. 

6 
	

TM R CLERK: nennis Wayne 71roy? 

7 
	

R. TTREY: 	HerP. 

8 
	

THE nnERr, 	navid flar)ahd Rnrnehy, 

9 
	

MR. %ARNE:RV: 	Hive. 

I0 
	

THS CnERK: Jayne Marlenvl Hughnol 

11 
	

MS. HUGHES 1 	Here. 

rtm CLERK; ClarencR non Margan, Jr.? 

1 3 
	

MR. MORGAN: 	Hare. 

1 J. 
	 THE CLERK: 	Kcnneth A. Novo1:7 

MR. NOVAE: 	More. 

THE CLERET 

MR. ENAPP! 

THE (MERE: 

MR. MARSH: 

THE .r1T-IEEE: 

Clare Arland nrapp? 

Here. 

JamelA Reimers MartA7 

Hera. 

rIerrerl Leci Pittnnver? 

16 

1. 7 

MR, PTTTENnER: 

THE CT.ERK• 	Rrin Scntt Metz? 

MR. ME.T7: 	Hnre. 

24 
	

THE CLERU4 	J.PiniT!t Carn1 Sur? 

Ms, REGUR: 	Here— 
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THE CT.ERKt 	crilinen Mooney' 

MS. MOCIREY 	Mere, 

	

a 	 THE CLERK: Howard Tnbler? 

MR, TORLER: 	Merick. 

	

5 
	

THE rnEAK: 	1-1Rhrri 5nne Rohlnoon? 

	

6 
	

MS. RflATWSON: 	Ren..rP. 

	

7 
	 TN P CLRHK; Monique Cm1o? 

MR. COLE.: 	Hare. 

TRE ttLEPK: 	Evn)yo BlnomFinia7 

MR. BrammFrmbn: 	7-fere. 

THE r:LERK: 	PAT', DanhIn PPI-Arlp? 

MR. PETARI,F.: 	tinrey 

	

I:1 
	

THE C5PEn: 	Diana Wirl4i! Sneil,ngT 

	

14 
	 MS. SNKLI,TRS= 	[-Toro. ,  

15 
	

THE CEFRK! 	Chertpc Wilford 14Ra2Y? 

MR. REAM: 	Hero_ 

THE (71-0KIRK 	Nis:11ne1 Tftorp-Pr7. Hrfdrobnrv? 

	

1R 
	 MR. ARTORNSERG: 	Mere. 

	

IR 
	 THE cr.RKK: 	 Joan Ppvron? 

	

20 
	

S. FERR0M! 	Hore. 

THE crirRrt 	Stan.Ify Orlanao Shnrpp7 

	

72 
	 MR. SHARPR: 

TR1 cr.FI 	Annv. DHirmne117.'' 

ms. novAmry! 	HFIre. 

	

25 
	 THF ilf%V.RK! 	lawRi; Edward VorrIp4CP 

1[1 
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IC) 

11 

12 

13 

7 

M. VE.R0EN1 	Hire. 

THE CLERK 	WIlihm Edward Nc•lann? 

MR. USt.S01fl 

THE CLERK: Onbn HnFronri? 

M. KORMAN:I: 	Herk4. 

THE CLERr! 	0nna16 Lorny Wi)or1:17 

MR. WTT.S0N: 	Hero. 

THE Cl.KIRK: 	P. pi' Kenbpth Haw.iRy7 

MH. RAW.EY: 	Brtre.. 

THF CLE.R1.7.: 	Sviarinna Brown Terry? 

MS. TERRy: 	1.1errt. 

THE CnRRK: 	Barbara Unminletk;s Prander14 - n7 

MS. PRA:MT:MA: Present, 

THE Ci,Kpr: 	Kathloeeri Martinez Mr(1Pe? 

MS. Mr.11ER: 	Here. 

THE CLERKt 	Julia E. Strnmn•? 

MS. STROMER: 

THE CLERK: Maroaret RnzHrfh? 

MS, R0ZARTR! 	Rare. 

THS CtERE': 	Jnhn nilhert Kneley!' 

MR. KEELEY": 	Hore. 

THE CLRRK: 	E1i7-lhezth MAhln? 

mS. MARTA: . Presont. 

THF CLEirp:: 	17.larp Becknr7 

MS. RECKER; 	Hnro. 

11 
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1 
	

THE CLERK: 	Nennet11 Janet: Kirkey, Jr..7  

	

.2 
	

MR. KTRKtY: 	Hrre. 

	

:1 
	

THE CLERK: 	Prentnn Van Cole? 

	

It 
	

M. COLR: 	Here- 

	

5 	 THE COURT: A11 prenent7 

	

fi 	 THE CLERK: Von. 

	

7 	 THE nOURT: 	If., there anyone present whe'Re 

nam• wan nnt 

	

1 	 Thn rlmrk will nnll uhn firot 12 nnmen nn 

	

10 	the list tn fill the jury bnK. 	An ynur namm lu 

	

11 	JriJ , lAdien and gentlemen, pleane come fnrward 

	

17 	rond take n seat in thn jury hnm, 	We will 	tart with 

	

1!1 	the first rnw, Nrst F;PRt triwardn Inn and fill 

	

14 	Ar-, :tts, then we will go te the nennnd row sta•ting 

	

15 	with the flrnt niPAt tewarr/ 	me, fill the next Flix 

	

16 	snatn LL,wrt will 1-ive 12 vernnns in uho jury helm. 

	

17 
	

THE Cr.r.RK 	naniel Gndfrey Cnoper, Mnrin 

	

18 	Vi ic IrtciHI?rnAndop., MyrajNnn nrowett Ponni, ,Inhn 

	

, 1H 
	Fdwarri Kaufman, snarling- C, pcel ler 	7 	tI. Harmiln 

	

70 	Wookn, Vinton Donne Ernest, Thrama% E. navin, Mir7hA.P1 

Paul Rmagn, liernninn Annri Pikn, Dnugiat4  Arvin 

Jelne De .71-,.nloy: Leyva. 

	

23 
	

TRY. COIJRT: 	r.adlen and gentlnmpn, thn.r.c, 

	

24 	yr 	ti the Pory how, will yrill ple4a6 	tand rn he 

	

75 	placna undor nath hy my n1r, rk. 

17 
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1 	 (At t- hi- titii , tho jury panel way duly 

.:worn.) 

T1-1A CO1RT7 	M. 	 will 'inn ntatFt tn 

	

A 	 pr.nnvec:tivn juror tl, Ihnth thnftn in tho jury hom 

.Lnd 1hosr ttnynod the rail, thP naturo of thin c;sfln 

	

A 	.13 t-  -c -' namon of thn witnnyno,o you intond to 

MS. LTV-1 0TR'; 	Wir., 

	

8 
	

Gana mnrning, ladio and 9entlemnn. 

	

9 	rhe Judge indiratnd tn you, my name in rlrhhir 

	

10 	 •fliet with tho Di!ttrint Attornpy's 

	

11 	Vnu 	htbrf. thip: mnrnihg tn hP ca/1p0 ;In pntr:Inli,ril 

jut-orr.z in rhe GOSP invnivinu thr StrAte nf Ne.voida 

	

l• 	vnts11,1 Roy n. Mnralp). 

	

14 	 Th15. nnurt will rona 1, yrI tr'r / will 

hripfly pant tn tn1I yq;11 WhAt 1hp ch,trg•s nrn 

	

IF' 	 TI- ' dolvndant, Mr. Mnraua, 	rh:crund W t1 

	

17 	two ,-- ounts 	F Intrulary. 	That im, in f:nunt 7, l'ht 

	

1A 	ht. ourprod 	r:tort,iin aNprtmont with tho int[*nt tn 

i!ommir 1.74rrfarrls. 	Cr,11nt Ti 	•h.n• hn nntrrpd a 

	

20 	 apc3rrmont whinh in burglary, with thn iutitit 

	

21 	tn niommit p.,:px11.11 ar%nault, Count ITT, and Count TV 

nh,-Irger4 the. de fondant, Mr. Mnraua, with two cnunts 

	

71 
	

nf nnxual assmult. 

	

24 
	

Wp nntloip..21- 0 that thore will he botweon 

	

75 	17 And 90 witnosr.uv, tn Li 	r7F.111pd at t'hir; 

I A 
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1 	entimkt.Ing approximately two and a hmlf.  d.lyn For 

the 11-.4)9th of the tripl. 

	

1 	 What I'd like to dn tfl road to you minmv: 

	

4 	-RAMP'S' 	If you arc Pam11iar with any of thenm name 

5 	GY ronagni7._e them nr think you malty knnw theoe 

	

6 	people, please remember the nftme henaimin Judge 

	

7 	Wendell will then ac;14 ynu no we aro ns -:41/red 	It wirt 

have 4 fir trial Fnr hll puriveir.pn. 

THF COOFT: Pardon me, c.vo everyone in 

	

10 	the jury hn‘c hPar al! right? 

	

11 
	

'A VOTCE: 	Nn. 

	

12 
	

MR_ LIPPTSs 	POrhapS if T cnmm )11.1  here'. 

THE COURT: YeA, that would help. 

MS. LIPPTS 	CcAn evoryone hear mn now? 

Dennla nevitte, who iv; 1) police officer 

	

15 	with the Lan Vmonn Metropolitan poiioe, John FoK• 

	

17 	altle a p011ee neftnr i  W.l1la Bommv., a lay witne, 

	

18 	Mir;11.,).e3 RArper in n •ay witoelqn, Penny 

	

15) 	Howard, and Robert-  F. Nnvack, a pollen nfricer wirh 

	

2n 	thfl Lan Vegan Metropolitan Police DepartMe:nt, Je;114 

21RI1 	n lay witnot1A. 	WC have ondnr:-,nkl, 

e:ou1d hT.Jve called thr e:1:ntndian nf rrlsInt.th; rev itip 

trnive.rf4ity medloal CetLter. 	?nu will hoAr 

	

2.41 	hnwovur ‘  frnm the phyniloian artinr oentilr 1; .  well 

	

25 	peAnihiy th rmrsm. 	Se Thvrn will rot-rt bn n 

14 
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• 
1 	vuntnvlian ne rpcnrd.r.:. 	EA716a Errhettn, shR in a 

• fornItic rioientimt witli thin Lan VsglA Po%icn 

5 	Dnpartment, Mary Ruth 'Prink in actually in the 

4 	rinuervrint noction nf the r,ar; Vogan Miltrollo)ltjon 

5 	Pn11174-. flepartmeut. 	T Onn't hm1ieve we. will have tn 

• ralt her, hilt Z' want'to montinn hmr n.AmO in the ,  

7 	ovont that her te;,:iimeny herInmen ne.oPoln(:Irle, 

O qill tTiF, whn in -,- thar'r4 a police offioRr with thR 

Vegas Metrepnlitan Pnlice npoprtnn-nt, Richard 

In 	14,:, t)ur, Alsi n in tbe fingorprint identlfiction 

1t 	ao,ntion w$th Metrn, fIffie:er LAke, whinne rirst naiRon 

17. 	i-int%avon 	flt)W 	ii olthe.r 	 T hmliove 1 -tin• 

13 	 alno an Offiopr. with Metro, KarriRon Mayn, 

14 	a/mo an offirrer with Mntro, MPlen Prenr.ott, she in a 

1A 	reuintered aurne at thR Clark Cnnnty Detention 

16 	Ce,ntnr, Dawn,Ronche (phonetic}, nbi Im Phlfaini:411  

17 	at nnivnrnity Modica] Center, henlw- Rudolph, rlhe i?; 

18 	c't corrPtctionn ntfictor at the Clal-k Comntv ncit'Fffltion 

rP/$10'.r, Ron,FJ1d Swift with mr:rrq, nnti Shin or Sehina 

2n 	irhonetic), Tim Aot quite nu-re tht,  prnmjniation, 

ht.r lant nam0 Ynonu, nhe in .F1 rpuiFiterea nurne ,  with 

the,  Unfvo:Psfty 	le 	CweLter. 

73 
	

rHE COURT! Thank you. 

5.! 4 
	 MS. tT -FIPTS: 	ThAillz you. 

TRR rnnwr , 	 ;Jild L7F.n .rlemitn, thrio 
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1. 	of yo)) in rbe, jury box, 1 will he anking 	CIfl  sn" 

questiourl that' will hear upon ynur quaiifirations Ic 

i t its jnrorA in the r. -is( cingi when T fininh with my 

4 	exminatino, the attnrneys will hvi 	ri rippori :unity 

5 	to alit; you queiltinrin. 	 nnt our purpose tn 

4 	embarrans you. 	Tt'n not our purpot.';e to pry, hut 

7 

	

	it'9 neoesnory that wo ank tier e questions and thrit 

,thoy be annwered fully 4nd rtorrently 1:ri we arn 

9 	as.7,urPA of having 12 neutral jurnrs in the jury 

efnr T get underway, aa Mina nippis 

ntated, the matimatod timo fnr thin trial is 

13 	anmething 1Jlze two and a half or three days. 

14 	Hownvnr, hpcausn ni prior coMMitThentn, thin norall 

15 	will nnt he in nesoinn on Wednesday. 	So we would gn 

16 	from Monday 	Toelmelay and nnt wednenday and return 

17 	op Thurndiiy. 	T will repeat uhhr later on. 	Rut we 

1R 	do hop 	to nrinc:ludo rh I 	tr ii I this pinr1,7, ladion and 

lg 	gentlem e n. 

Ler mn ask those nf yov in thr,  jury hdix, 

2.1 	firn.t of all, do any or yno know one another? 	rt 

77 	yell, do will ynil rbinim your handn7 

23 
	

MR. COCIPER! 
	?en, cilsnal/y. 

THR COURT: 	Mr. Cnnrer, yrin knnw Mr. 

is 
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MR, C0OPER! Yen. 

THE COURT: How eln you know nn0 anothofr? 

	

3 	 MP. CODPSR: 	We are in f, bowling 

	

A 	inurnament lpague. 

MR. DAUTA: 	Thntort oll, 

7HP- cOURT: 	7 floe. 	Mr. ConpFr AnA Mr. 

	

7 	Tlavin, if you two ;ire iii t1iiiiIn1y 	oated on thin 

	

A 	jry, will Fanh nf you keep your own indevenilent 

	

9 	judgmpot and thlolzing in thci nnse,Mr.Cooper? 

	

10 
	

MR. COOPER: 	Yen 

	

1 1 
	

THE COURT: And Mr. Onvin7 

	

'L2 
	

NIL )AVTS 	Y,nir. 

	

13 
	

THE FJOURTi no any of you in the jury box 

	

14 	10w alnythlno aboi t. this r.iso othor than whal you 

hrikrd no r.ir In .L!nort thin ontinlng? 	gy I h9I 	7 owan 

	

%A 	hitut,  yo o rFl.nd nboot it, herArd it dir.ou:Isoli hy 

	

17 	anynne, anyth%ng of that nature? 

	

TR 	 If yoflr •nAwnr in yosi to any of my 

	

iq 	qur.$41ions, pleFise raiNe your liana. 

	

20 	 Aro any of you aciawlintod with Mt. 

	

21 	Morfign, who Is thr• dr-fr,!ndanr in 	nar:P.? 	Hr heir; 

72 

 

tit a:irk -nhortnlo.eumd nhirt i  neatoci al thF_, noun:lel 

	

23 	rah107 

	

24 
	

Do any of you know his attornPy, Mr. 

	

75 	Rmunr Willman? 

17 
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• 	• 
	

1 	 Arn arty of you aoqualnted with Mn. nehhita 

Lipplei of the nintrict AltornRy'n offine7 

	

3 	 Do Any or you Unow Rey Rell, the ilintrIc=t 

	

a 	Attorney nf rlark County, or anyone-that workA in 

	

5 	thnt offid7 

	

6 	 TI- J-; A funrtIon nf m jury In h jury 

7 tri91, ladinh ahd Oantlemnn, An . hOth a civil eind in 

a (:riminal r7one 1  tn decic3e. whmt the Fart n mre aftRr 

thoy havn hem  rd ,11 the evidanre in thi mitAR. Aftor 

	

10 	all the evidPnce han heen presented, nn4. of the. 

	

11 	funt-rinns of tho mourt iR Ni inAtrunt the jury on 

	

17 	what the law lo aR it applinu in this nano. 	Ti is . 

	

1:4 	tho duty of 1,1/ thn juvorm to follow thr! Courtif: 

	

14 	Tot;trunrionn nn the law. 
	1thern anyone is the 

	

1 h 	jury hox that fe.ol:i for any rnanon you could ont 

	

iS 	feJliow thp novrtrol Tnntrnotions -on the law? 

	

17 	 T SRE1 110 harlaR, T thoreforo ammutne th4t 

	

IR 	narh of yOu will follow th.f• Comrtim Toruiltinn,e: on 

	

lq 	thf. 1 AW 

	

70 
	 Let It 	tai.,e this one step fUrther. 	Tn 

	

71 	the ovont the nourt's Tn,qtrUc:tioniq nn the lnw iiri 

different th..4n what you think the -low im or OUribt to 

	

73 	you wnuld h.avo to set anidt.1 your dwn personal 

74 

 

be 	ond -Follow the nourt'n Tnntructiono, 

that pro:lent a problem for tiny of pow.; 
	

• 

I R 
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1 	 Ti 	nnythinu nbout 	rat+)re of 

	

2 	this r.rtici that would make: it diffinult for you to hip 

	

1 	rair pod impartial jurors? M. 	 indiontPd 

	

4 	whet the ohargen are! in thin case. 	I holieve two 

	

5 	chargeo-1 nf burg lary and two charges nt ApxuA# 

43.1%s,-,ult7 

	

7 
	

MS. LIPPTS! 	'inn, sir. 

Ti;F: COUR7: 	TM there anythiru by reason 

of th• n.-,ture of the charges thkt wou7d make 

	

ID 	clifricult fnr you tn 110 fmir And ImpNrr1a17 

Hove any nf you in thf: jury hnx, oither 

	

I. 	you yourself i!.P any fr4on07-4 or ro,lrotive, •ver ror.mn 

	

ln 	tho 	 af h ceme? 	riot mn tnkrr thttl n rnw at it 

	

14 	iime, iu the firrit row7 	Ler me oivp yna unmn 

	

1S 	pxample. 	When T otay hhue ynu hnEln thc vir-tim of .; 

	

lfi 	cvimp, if nomebody broke Ailt0 your lions mnel 	ml i- 

	

17 	noduething nr robbod you a1 gunpoirit, s.toIe your lawn 

	

18 	1.0.owor, brnke into your truck t .ind 	cic yoNior 

	

15) 	those are just examplen where. you wore the vir.triA 

thr orime2. 

	

21 
	

Wow, im the first row, havo any of yon nr 

	

P2 	anyone olone to you kouvr been the viotim of k•y 

	

13 	crime 	Let me start with Mr. Hernandelr., wer 	you 

	

P4 	 viotim, Mr. Fernande7,7 

	

7. 5 
	

MR. HRRWANDR.7; 	144411 r  my Ilna!4.e- wmici brnkoa 
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1 	in -twine. 

	

2 	 THF C011131: 	Tn Clark County7 

MR. '  HERNAN11P.77 	Yen. 

	

4 
	

TI F COURT! Wnuld Chat in Any way 

	

5 	influennm. ynnr vordirt In ihiL4 ca:Ao for or nuainst 

	

6 	eithc.r nidn7 

	

7 	 MR. KFRNAN1)F.7.: 	Not really. 

	

Fl 
	

THF COURT! 	Did yrii revnrt it tn thn 

	

9 	anthr)ritleoi, to the rinlic:P? 

	

I n 
	

MR, HERNAUnR7.• 	Iten, we did. 

	

11 
	

TSP. COURT: Wan anyone arrented7 

	

12 
	

MR. 14RRNANTIR7.: 	No. 

	

1 a 	 THR COURT: Wern ynn natiAfied with tho 

	

14 	way the poline handled ynur aann7 

	

15 
	

MR. HFRNANDEZ: 	Yon, T 

	

16 
	

THE COURT! Haw, T helievc snmebody e1p4e 

	

17 	dnwn therP. 

	

IR 
	

Mr. W•okei? 

MR. WRRKS! 	IPA. 

	

20 
	

TIM COURT: 	You were rhp lairtim, MP. 

	

11 	Weoks7 

	

• J 
	 M. WF.FXS: 
	

clic A rnhIsr-_.ry. 

	

2n 
	

THR EOHRT1 A rnhhery7 

M. WEEKS: 	Yeo. 

THX It01151T• 	Nnw tell me what h.niliened, 
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1 	Mr. Wne.ks7 

MR, loWFA:S! F.nmehody brnkn intn my garau& 

• Arid -crole A couple motorcycles,. 

4 
	

THR COURT: 	Rev, flint wr)utd hP burglary. 

6 	A hsirgIary if; hreaking tri and sr/failing Anmmthing. 	A 

6 	rnhtivry in heking nomPthing by frirro nr yinlencH. 

• So tFit wn414 hAvo berrn A buri)17iry. 	Wan it in Clark: 

• runty? 

9 
	

MR. WEEKSr 	Wn, it wan in Plinonix. 

• 0 
	

THR In0ORr: 	Did yon repnrt it to thm 

11 
	

euthoritins therp? 

12 
	

MR. WEEKS! 

THE couRT: Win anyone erren -rnd7 

14 
	

MR. WEE;:7.1 	Nn. 

15 
	

THE COURT! 	i41 r) rtIRT F,IfvF7.rlenr:Ft in tily 

IS 	way influnnoo your ttPrOICt-  for or a0AinftV 

)7 	r,i0e. in thin nAne7 

IS 	 MR, WEEKS! 	I reA;ly don't knnw. 

lq r 	COURT 	no you thira. ir might? 

20 	 , MR. w7RYS: 	It coulr3. 

71 	 TKP CONNT: 	T'm Vilf7JU 	OXf117.9• you. 	Cr 

hArk to the jury commininnflr, Mr. Wei-k. 	Rmpoor 

down therp on tho rIrkt f1nnr. 

2 4 
	

Will you nI I ..JnothPr nanm, plmase7 

75 
	

THR CLERK: 	D.rinnSt1willinri Tirf-y. 

21 
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• 
lip.UNTS WT1W.TAK 1'TRE7. 

2 	hnvjnu hPen firgt dn1y f1..Itlrfl ta tell the trni -h, thr 

3 	wholn truth ;4 -rid nothing but thn troth, tentifiod and 

4 	oaia 	fnllows: 

5 	 TaK r:OURT: Mr. Tirey or Tirey7 

M. TTHEV: 	Tirey. 

7 
	 THR COURT! 'Mr. Tir-ey, ynn heard the 

quietionn T have aelkmd no Far. 	no yno know of Any 

re-,154.0it why you en%Ild not ho i fBiT and impartial 

10 	jurnr7 

KR. TTR,RY: 	N. 

12 	 THF COURT! Do ynu know anyonm sHared lo 

13 	tlin jury box'? 

14 	 MR. T7REV! 	Nn. 

1S 	 THE rouET: 	On you know Mr. Moroal thP 

1H 	dorl.ndant7 

17 
	 MR. 1'T1E7t 	Nn. 

1R 
	 T1.17. COURT: 	DO you knnw Hi r110.1 ,  nf thp 

lq 	Attnrney1.1 involuod in tbn 

;(1 
	 M. TTY: 	Nn. 

2 I 
	 TNS COURT: no von know anyone that wnrks 

1,7 	Enr Rox 	 th.o 1111,1trint Attnrhey of nlapi: 

24 

 23 	Connryl' 

ME. TTRPV- 	No. 

THE POURT: 	Will yrIll follow thR Courtl /5 

22 
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1 	ToatruotInna nn thn 1aw7 

	

R. TTREY: 	11i-huh. 

a 
	

THE (OURT: 	T. that yen? 

	

M. TTREV1 	7e:3. 

THE COURT: Hilve you nvnr hmen rhp vicrlm 

6 	of a rrime? 

7 MR. T7REY: 

THE COURT: 

MR. TTREV: 

THE COVRT: 

MR. TTRRY: 

THE COURT: 

MR. TTREY: 

THE CCURT: 

MR. TTREY! 

THR tnORT: 

MR. TTREY: 

THE COURT: 

7Ps. 

What wan the rrine, 7 

Rorg1ary. 

Tn CTark (Monty? 

7e.A, 

Now rpeentiv war4 it? 

TbreeT yearn Aan. 

Wan anyOne! Arrres17 

Nn. 

Was it to ynor home nr? 

YRR. 

Woold that experience 

0 

1f) 

11 

17 

13 

1 !1 

16 

17 

10 	inflnemre ynor veell$nt tn thSn Pane? 

710 
	

MR. TIREY: 	No. 

1'1 
	 TNF COURT: 	Anynne eine in the Pirnt rnw 

71 	that has tinen the victim nf a nrime7 

7.3 
	

Tn the necnn4 row, Mr. nAttiq7 

24 
	

MR. OAVTS: 	Yes. 

THS COuRT. 	Wern you thr? 1Jirtim7 
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1 	 mR .  nAvTS! 	Yns' 

TWE 	 What wae4 the crimn7 

3 	 ME. nAVIS: 	wnefk, eanmrlhody brslke in 

4 	the% window thrno tlMen. 

5 	 THR CCT1PTt 	Rroko 4 711- 0 what 7  

6 	 MP. DAVTR! 	The windrrw, brnkm in tho- 

	

7 	winelow. 

A 

11) 

11 

17 

in 

14. 

15 h;-Appoi. 17 

THE (OURT! 	Oh, T r.- mta to yonr home? 

I. nAliTs: 	Yon, sir., 

TRE COURT! nia rhRy gnt in tht- how.? 

MR. DAVTS: 

rRE COURT: 	Tnnide7 

MR. DAVTS! 	Nn. 

THF nOU,NT, 	Now lorry 11,jrl Oil') this 

18 	 MR. DAVIS: Threp years. 

TTAK COURT: 	Wart It in Cinrk Cnnnty? 

IR 	 MR. DAVIS: 	7PN. 

19 	 THE nOURT: Nas anynno arrRstedT 

::!11 

 

MR. 1)AIPTS! 	VRM, 

21 	 THE (WURT: 	nta tbat mo.tte.r. f.in to 

P7 	tr1A1, On yon 1:nnw7 

9n 	 MR, no,vrs, 

51 4 	 THE COURT: 	We!ro ynn satiNflod with the 

71i 	wAy rho,  polin4. handled your r:F4rt.tN7 
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MAR. hAV75: 	Ven. 

	

w'r 
	 TI O1 CoURT! 	Would that.  exprictnne 

	

3 	influnnne your vordlnt Jo thirl cafirr for nr , FignInrit 

	

4 	eirhclr sJcic7 

	

S 	 MP. nAvIs2 YHA. 

6 	 THR COURT! 	Nnw would it iofli/F!nue! you+.  

	

7 	Lor mo reidate my uneRtion, 

Wnuld ,nu ho affooted in this rlane by 

what' happened to you, wmuld th.Tit 	 yOU 1:11 be 

	

10 	inilunnne-d in how yerm wnuld ;i'r'/i 	jvni-ilit7 

	

11 	 MR. OAVTS: 	Oh, nn. nn. 	Tt wonldn't 

	

12 	Afrpnt mu at a11. 

	

13 	 THE coURT: Thnt would nnt In 	ynnr 

	

14 	7f6r3irt? 

	

15 	 MN. nAvIS: 	Ni'. 

	

16 	 THE COURT: 	Anyone elt;et In tile. nF, Irnnd 

	

17 	row? 	Mr. grnent, In ir Frns nr ET-nest7 

	

18 	 MR, FRXRSTI 	Rrnont. 	T hAd air! Fittfimptnd 

	

fR 	haunlary itinii i fivr ,  years ,kun. 

THE COURT! 	In Clark Cnottry/ 

	

:I 1 
	

R. ERWRY17: 	in rlar14 COunAY. 	my drui 

	

27 	uha!iod .1i burglar Away •ifla liH droppe.d hiN 

	

73 	 F;11 T didn't rftprirt It. 

	

24 	 THR rouRT: 	W0A10 that inflIwnnt' Ynu in 

	

75 	th;2-; r:Amp7 

2.5 
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• 	• 
M. ERNEST: 	No. 

'2 
	 THE COTIRT! 	And, Mr. rlayiv., 

3 	ynnr hand, 

4 

F. 

• 

mR. T/AVTS: 

TIM rnORT: 

MR, n.a.VTS. 

TKE COCIRT: 

MR. ilAVTS: 

ve!, 1, 

Wpro ynu thP 1/inrIM? 

7 waA. 

What wan rho orivr? 

Rre,40.'Ing In the ,talowntrIlo 

and theft nf n rnd;r1 from thorel. 

10 THE COnRI: 

MR. nAITTSJ 

THE COURT! 

MR. DAVTR: 

TNE COIrRT: 

MR. 11AVTS: 

THE COURT: 

MR. OAVTS-

THR COURT, 

WNA lhat in 11,-Irk rnunry7 

No, it wnn not. 

Hnw long aut.') Wil4 

Oh, ten gp-nrE: ngn. 

where wls it? 

VgAt wan in 'Now JernHy, oir. 

WAr• hnyonP .4rrentPliq 

NIV. 

Wnuld thnt in 4ny way 

17 

1 :1, 

la 

1 V, 

17 

1 R 

1P 	influstnne your vPrdict in thlo 

R. nAvTs, 	Nn, 

THP CODRT! 	Anyone pinp in thr nmr..nrid 

7.7 

HAvm Any of ynu rver bnen 

or pnuaged Ni law oofnrcomPnt rplmtnd notivity7 

2.5 
	

Mr. PAVIR, wr- VM you an ntricor7 

26 

PATSY K. SMTTH, OFFIOTAL 1ooR7 REPORTRR 

548 



6179 

	

82/HU4ea IH.OUL) "IVILlisAU 144.1t4t: 	ASLVd 

	

Autuw45,4al m,aoutjlo uLlitud 	.1,14444 ou4 UQ 	uul.414:Anti 

	

omt,u 	:11.JA .:ibe ow 4 iJJ:JAIJOU JAI 

'4eA 4Juv 4v0t4V 	;16-dNMa 'NW 

L.434041 lauM /11-JA pip Ouul muH 	:.1.81AUJ arta. 

t4W,140 tiPPJALII 

lv pat:u6 4444qAwN 	vwm 	:Ls:4Ng2 .8g4 

2.4"Aa 'IN 

4rtaom pi,viwtm.a 411QULAOJUR NANI ur p4Ovilui-0 ttooq 

J;JAa VVI4 4u1i4 0810 OUDA1117 

	

ifiVU 	all 

;,-;AIATIAV 4106t4AJ 4PLI1 au4 pue oLoo!j,$u 

	

oNtiod 	MIHLI oataineu0q •t.;fir Amm 4;1141.'hi wolignoitoq 

15113.0[ au i'Llivo.o4Lk4q oaom ts} A1um14:4:44 u,auzsu 

41A4q4 •uA up '1.i..nuu 

-AUUMF.1-1 

tri 

91 

41. 

It 

LL 

u4 	UA 441-mM 3q4 DI UW 	A4iLL41P-Jaj 	OL 

I 44 u4 	1;01.(14tAilk4 vqm ;.m.loA14,JA0 ofiptkr 114 4,44 	
6 

tilnu4 ;444' 'Aulam14Li44 LIJA4u1.41" ;clultud Q4 "AO 4g 

	

014 1415/'461 4944 UL" A41l$LIA-PdAL, 	onPur u4 0roeq LLI,m 

A4nr ag4 Ptiv 	1.91"" 01'14 'IL fhtt1.JI4L,4 
	

9 

	

04 1L$A1 t=""'JI4J210  ojfiud 	;IHNLID HHI. 	U 

	

'Aau3FLIW ur 4tWqu JU 
	

1-SIAVU 'UN 

	

05u11t 'nog Au uae144LLIJJ. 	1SoUU 1m1 

aeoA-pr 	ju •Aa.u:IA uo4 4h1)4v auA 4.;oliju 

	

%I) L'1 AaV4ILim u HUM I 	1S;AVU 'aW 

• 	• 



	

I 	In morr heltmuahln, than anyone. 	 henauso hP'n N 

2 

	

3 	 MR. ERNEST- 	I On, Kir. 

	

4 	 TFR 001•1RT: 	ni-e. if A pa1(no 	 wnala 

testify from t)le n1and and hin tont;mnny reinflinted 

	

fi 	wIth .111 thr othur witnosfz.ns' tontimony andI I the 

	

7 	othrLr,  otridennR, you would dlnrogard a11 their 

and hpliplun himl 

MR. ERNEST: 	11.1prndn upon the Kit - nation, 

	

10 	bit T twlinve 	pcil iri offinor is trained In that 

	

11 	And h• wnnld hi - morl- hv1.iPidFsh119. 

	

I 2 
	 TKF COURT: 	14611, jpPrhapn 	iii 	hnico iiF 

	

13 	word:4 en my part yeu Hay mnrft hollevahlP. 	Do ynn 

	

14 	think he's more himlinv;:thliq henkOnc.i he le 	traitm411 

	

15 	to hr. an oharryfir7 

	

IR 	 MR. FRURST7 	Rivht ye', 

	

17 	 THE GMIRT: 	Tf bin twntimony Gnnflitlted 

	

tR 	wilh ‘.i11 thF! rther tetimnny in rho 4 -;nso:, haw would , 

	

11 	yni1 judge hi r1 teStImOey ten7 

MR. RRUEST: 	T would have to un with Hip 

	

21. 	pelio0 effirrriK. 

	

77 	 THE nOUST: 	Rvrn thnnuh A polir:R nffic , %r 

	

23 	n;ijd the nolnr wa.'; blAnk .% -nd 20 Othe.P vi.~11p1v. cnktPle' ih 

., 1011 mayhi- toren tInme pot;np offlGors Ilionist.•lvF_!m and 

	

2h 	r401 ;t1 it wrli whitP. nnw hnw vonnid yotz 	 1111017 
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M. ERNEST: 	 AAid, it duqo..ndn nn 

2 

A 'HR CURT : 	1011, Whht w 	rer 1- Pyielu tri 

	

4 	avoin 1m to havr nomnbody in thn airy box tA -1;ir  

we!11, hp. 1 1-1 	Linlicn offir:en nnd 7 1 m go;ng to belivt-± 

c.vvrytbing 	say,: ;--.11r11 annit r:ArpL whi ! I 	orhp-Tr 

	

7 	pvide-he:o 	 Nrvit rbp zirr3r11141. 	wnul0 

	

A 	 MR. ERNEST: 	Nri s  Air. 

THE COURT: 	Would yoor attitude: bp -- 

	

10 	 Ntriko tNat. 

	

T1 	 Wrol1d y  r II jlidtpe. 

	

12 	1PstImnny the way yoU judue anybody ellso , k te.-itimoby 

	

/3 	by nbnprvina Jima hx! 84-)yel ft, Li/4AF' hd=, Rep-17 

	

1 4 
	

M. F.RisiFST: 	'fen, sir. 

	

1R 
	

TFE COURT: 	CrImpAring it with otbr-r. 

	

18 	P.virie.nce 	 yn 	rhi t4o71ire,, ", 

MR. ERNRST: 	7*-1s, sir. 

	

1A 
	

THR enultiT! 	Wnuld yoo roinct A politto 

offictor'n rPsttmony if ynn t:ifd ro yournelf, we?1, 

	

70 
	

thic; is cnntrary 	ii 611 the! other evidnne;e1 rhht 

	

21 	14P11.P? 

MR. ERKEST: 	YHA, wt.-11, 

THE CCURT: 	SoH, WhAt 	c. trylr19 

	

74 	riVOtei 4  .R ro havp people: in thr- jfiry hox thht v:avz, 

	

2.n 	wi, 11, 1,0 , A a polloo. uffic:er 	iT r wiTT 
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accPpt h 	rontImnny On mAtter what it is nr thn 

othr!r micip of th• rnin, he's A pnlir 	 nnd 

3 	t'm not oiling to hFIllp.vp ranything th.nt he RnYti- 
	pinw 

4 	w 	donli w4=1 pee: ph:: that' way. 	We 4,int ponple- 

6wit.1 hp! 	 Fn juaLw 	iosulmony of eiir:11 

hnw thoy nay lt, thAir rHoollectioo of how 

7 	riw 	 happeord e'n0 thPn M* 0:1' a ao:=Iflieln 

• whytbrIr nr nat iv's helievablo or not bf.lievAhle. 

▪ (mold yon an Vhht7 

10 
	

MR. DAVTS- 	Yerl, rtir. 

THE COBRT: 	Anynno el!=;e thar' 	etdilv hrIno 

17 	p4nuAuod In law eanforroTen1 rehl.itod work7 

11 
	

On in 	n1 you know iinv nr th4;! wItnns.nkn 

14 	se.lho.nr1 nAmeF4 wrIrrt ', pad by Mn. LipDtv? 	Sh*1 revid fvnm 

15 	A lint- nr witneKtlet: that she intent-1n tn 

IF 	of you knnw Any nr thonn EvQrnonnl 

Hi.Ave any of. yoo 	 j -nrori; bofOre? 

1R 	la.r1 Tre- thicli that a row at a time. 	To thp f1rnt row, 

Vr. r,00per, you bavt- hop!ri A jurnr be:Forn7 

MR. 00DP1 	Vihn, niv. 

TNT: COURT: 	WA1:: ft n nIvIl nr criminal 

17 	cane, if you can romwollorl' 

MR. Cni0F1rii: 	A nrimioal cane. 

24 
	

THE cnuRT1 	Win it in rlArk ronntY7 

2.9 
	

ME. COOPRR 	Yef.c, o;ir. 
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1 
	

THE COURT: 	1IIW innu aun w 	it? 

H . COOPER: 	Eight yrru. 

3 
	

▪ 	

cnirT 	flri n11 VPMPMher wht the 

A 	chAruew1i. in 11161 niltqW, 

MR. COOPER! 	Rritakiriu Nnd entiltrinuH 

fi 
	

THE. nnTIRT! 	Wivholit roiling inc what -Ti 

7 	vc ri I i W n 	did tliipit 	 vnrclict7 

Fl 
	

MR. COnPFR: 	le.P.R, 83r. 

THH 1flUR1: 	ncrl arlyth1nQ hAppon during 

10 	th:it trio) thnt miCht qnmilhnw influpnnyl ynur Sivrgi1C1 

31 	in thin trial fnr nr ng.iiri!At v!itl.smr 

12 	 MR.CODPF.R:. No, r. 

'THE COURT: 	Me. 111-ienandr7., h,cJri yiiti hoin 

o juror hnfore7 

MR. HFRWANDr.Z: 	T wAs nn 	fi43o.ra7 

19 

20 	jornr7 

2.1 

23. 

P5 	 harld'7.1  

TWK cnORT: 	Pparlral 

MR. -HERNANWp77.! 	VAR. 

THE CritIRT: 	NfaVW ynu r:VIPP hoc, n i triAl 

MR. 1-117.HAAND: 	NO. 

Ti47. COURT! 	Pv=tit ;11r0r7 

MP_ HVRNAVni.:77.! 

TWE COOFTt 	 ycru rr-i5tt-! 
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1 	 Mg. pttCTI 	Vpn, T 

9 

	

3 	lic.roAr.p7 

4 

6 

7 

	

to 	itT;Ir.re.7 

11 

17 

	

13 	verdict? 

la 

15 

TSP. CrIHRT: 	fi'„clu• ynu htlfrri a juror .  

MR. pTiCni 	Ypo, ihrpe. 101;.Lirn viun. 

THR CCIURT! 	Tn 11.-trk Crinnry7 

M s. punnT. 

THR couRT! 	W. it a nrim1n;$1 

Ms, POCCT1 

THE (100R7L 	Whcit we  tho ilhargr in Vhot 

ms. pncnr. 	Murds:t16. 

THE GOOAT 	Ill d thAt jury rr-ar:h a 

Ms. pucc-r 	11PFt 

-TT'S cOURT: 	Dig! Anyttlinu 1 -0,qpr&n citivi“0 

ln 	11-0: rrial that wnilid nilmohnid ine7uPirinp .  ynur vPrelSr7f 

17 	in tIlis urin37 

1B 	 MS, PUCCI': 	441-111-101. 

THR COURT: 	AnynnT4 071-1 	In cher firg4 

20 	rnvo 	 Mr. F;Aufmail d  hAvo 	hopti A Jilsrnrl' 

71 
	

MR. KAUFMAN: 	Yes, 

2'2 
	

THF COURT: Row mAny thrsos? 

23 
	

MR. KAUFMAN 	Orwq 	 . 

2d 
	

TRK COURT: 	WAN it 	 crilor s ty7 

2Es 
	 MR. KAUFMAN: 	Vs'tn, Rfr. 

FATnv 	 oppTcrAh couRT RptpnR?ER 
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1. 	 THR cpupT, 	we'w long ago wels.: %VT 

	

A 
	

MR_ KAUFMAPar 	Ahnnt-  six yvileN -600. 

THE CrMRT: 	What wat-; 11,H 1:hArip-1 In thodt 

MR. KAUFMAN: 	A rhpr. 

	

6 
	

THE COURT: 	Withnut tpl 	rigroP* wLot th.0 

	

7 	vperlint WriF 	Aid thht jury r.each a vprdIct7 

mR, 7-:4(i7mAN• 	Wes, :qtr. 

THE cnoRT! 	Wrrf. thtn/ 	 un F.torpo 

	

1 n 	niyin m vc, relict in that oano? 

	

11 
	

MR. EAUFMAX: 	Nor tb4it timp, DO. 	LAIttr 

	

12 	thil.y did. 

	

1:4 
	

THE cnuRT2 	Tp11 inf what happi, n&d, why 

	

14 	ynit 1:4.5u11nI1 	rpach 	vord1v:t7 

	

1M 	 MR. KAUFMAN: 	Werl i  Pvirryholly did nDt 

	

16 	;4urt.r. with thi4 vo.r4int. 

	

17 	 THE rouliT! 	Rn ih wan wtull WILt CiAl a hnnu 

	

tA 	jur,yr,  

	

1C) 	 M. KAUFMANr 	Nang j.11-y, yPn. 

THE COURT 	Anything by rfa!afton nf thlt 

	

21 	exuPrietrinpl thft? mivht somPhow inf1nnnrle rinr uprilloV 

	

27 	in thin ir:ant.7 

	

PS 	 MR. KAUFMAN: 	N0, nir_ 

	

74 	 THE COURT: 	Anynnrt Plne in thr. First re.lw 

	

, 5 	thilt han h4-1 	jnrc*P7 
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I 	 Tn th‘q Ainq:nnd rnw, bairn any of ynq 1-114Rn 

	

2 	jurnr!.; heFnr1N7 	Mr. Frnormt, hnw rec:ontly wit; 11-7 

	

3 
	

M. EANKST1 	Ahnut throe yr.arn ago, a 

	

4 	nkild mnli:ntatInn +wise, hut hePorrk thl'! jury wan 

	

5 	st-ntod, thr4 defondant nountiated a [Ilea harualn, 

	

6 
	

THE COURT: 	Anything by reat7;on nf thr! 

	

7 	timp uhAt yno w•ro. In i-:glurt nn that nnriamion that 

yr)11 wi1.1111 Ii 	iiifl nrnneti .1 ri 	hie; clair50? 

MR. ERNEST! 	Nn. 

	

10 
	

711R CrIURT: 	Mr. flak/11:c, hnvs,  you Isst.n 

	

;1 	-juror? 

	

1P 	 MR. DAVIS: 	Nnt In thm 

	

13 	nnirollunity. 	T s$, r1.1R0 nn mi1itaty nnortll hnth an 

	

14 	trial mminke7, Oilfrrimr r:nuntte.1, and mr- mht.r or tio-,  

court ond A KiIMMflry cnurt offivHr. 

TH -F 	 Nnw, Tim nnro aflhl uodorustAnd, 

	

17 	Mr. tlavia, that the lAW rit-; it applie!: 	Ti this c:ase 

	

1A 	might hp differPnt than thR undn nF tarlttahy 

	

lq 	jantiroT 

	

20 	 MR. 	}AVTS: 	VF1 1,;, sir. 

	

71 	 THR 	FT 	Vr,ii nnderKtand t1i4tg 

	

72 	 MR. nAVTS: 	YoF:, sir. 

	

93 	 TEM cnuRT, Anything ny roAsm's or lhoRn 

	

n4 	u,r-hpue, tItu4IP thnt yon Hid pnrtIcip 	 t:n1101: 

morilale; thnt ynu think yon mtuht he,  intri1700 I ii 

34 
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1 	this calytH7 

7 
	

R. nAvrs: 	Nnt at All, t;ir. 

	

TH7 cno1 	Awynnr!.elIne.that ha3 hoPn .14 

4 	pirne-  Lu'rnro? 	Ire9 

5 

7 

A 	i juror7 

9 

n 

11 

13 

14 

15 

16 

17 

Mr. 	 Ii 'IV 

MR. cAunrc,1%. 	Yolq. 

THF: COURT. 	Row many ttrio.r4.11Avr ynu 

MR. cAunrir,Li 	One:n 

THE COURT: 	Rnw /rota arin wii 	?- 

MR. ctimITT.n1 	Fight irn 'Firm ypars.agn. 

TRF CI-HIRT! 	WidE it 1h Clark CnIun'ty? 

MR. CAOOTI.T11 	Yos. 

THE COURT1 	Wan It a ctri•illaT rnrlf!7 

MR..C:AUOT1W.: 	Ve50:. 

THE O9DRT7 What wan the nharup in that 

IS 
	

mR_ cannTivr. 	4 miAn waA iiirnuApd ur 

IP 	r1;-suhinv,smo 

70 
	 THE CODET! 	Dr w12,,17' 

71 
	 M. CAITT1II.r.! 	Of f1.4shinu 	 vo 

27 
	

re, jumohi1o,;. 

23 
	 T-HR C0URT: 	nJo l'hat jury rFtar:h 

24 	uordint7 

MR. nAunTtL! 	Yet-4, 
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THP GnURT: Did anything happen dnrinu 

7 	that tria? that miuht 3nfln.enrp yon -now in i'hIA 

MR. CAUDTTJ.: 

THR CCHWT! 	HAVO ToV0v100k04 Prrly4M4?..7 

Faue any nf you eyr:r beer 	party to eppy 

olvil OP criMInAl liri0OtiOn, yell] 	1i ii1 nr were Ktrd, 

or detl r-nilant7 	Tn the firs:.t rnui? 

rn 1111-  sPnosin row, Mr. /16i/1r:I 

10 	 MR, T1AVT5: 	Tn Teuan, T was a hnaineiiHman 

11 	nod rrase! nf an indivIduril returned to me nome 

12 	oatorial whicth T had f;old to him, ho haA broken port 

IA 	ef it, t failed tn oheok it nnder the law of oavr..at 

14 	impe-irt, 110 snod MP hocanNe T ("Ionr:elnd the otif.G1r, 

15 	Aoni it héii. 	WA wArit In the nourt. 	T 	 wirl 

IR 	Un'Olej in If}titt. 	Wv (1;i3 InIgni and T 11d In 01if 	him 

17 	hack hin mnnelv. 

1H, 	 THR COURT 	Woald that fl.y1101*P11.1rP. in iiny 

14 	way inFlumnoe ynu hov.e? 

7n 	 MP. DALT /S. 	No, nIr. 

2/ 	 THR nOURT: 	Did it loaye you wlth A bALI 

fr2.0ipej ahrv/t rhrv j 130;r:1;11 :!zystr- ml 

r."5 
	

MR. F}AVTS? 	Nil, Air; noi at all. 

TKP. COURT 	Areyheyely els- 0 bPpn 	party 

25 	 or defendant In any ofull or crtmloa/ 
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1 	prorpoding7 

	

2 	 HAVP any nf ye.m ovnr had a pe!rizron;)I 

	

3 	intore,gt in thp ootnomo of a criminal case'? 	Now T 

	

4 	emphaiRP pc.rnonaT !ntmrmst to diAringilish Chat-  feom 

	

A 	 rh;11 you ire fflrE.rtpil In Kpv:auno ir wAN 

f. nr.wworthy, a oplo-p yhwr you might 	 jnAt 

	

7 	fol1ow1ou In the! nowspapmr, but ynn 

	

A 	,Joynne- involvRd 	F;iV 	ony nr you r-lypr had h 

	

9 	ro-rsonol intoreINt in tho notnomp of elny criminal 

	

511 
	

Maybr. yr)%1 %new thm defo.odalit, maybe you ki1F!14 

	

11 	the. .11- torneyri 	 maybr'l you know a Wi1nos:;, 

	

17 	whatover you ha0 	pd-irson.r17 

prinrtIp14:- of law iN thp UnlInd 

	

14 	Etatv, 	 6na gttIvmv.n. And it-  hvvISItfs 4k% 

	

15 	f-vvIry criminal reit46,  in 4-4ory J1JviR01• .:1- 14.1n, 

	

IG 	docenriani in N rtrimihal rasm is pt.i.psnmorl to he 

	

17 	inncw.pnt, 	Do rirly 	y nn hAve any nvoble.m ac!ot.LIFInu 

	

18 	thw vrpnomution or Innn000rm prinnlv3e thi2t kipplies 

	

lq 	Tr' rmIti1 1:aNc1:0 

2n 

 

Ti Is Alnn a prInalplo of law I 	ury 

	

21 	(-1-1mInal 17:4!;1., 	 Unlreta StriFe!R tlyit tho bordPn 

	

72 	I 	npirpn thrr itrnimpc:oricAri. 	Tn thim rAF.0 Vhmr woold Int 

	

73 	thr State. elf Neuada Toprovi,L thrt Jofpndant 

	

21 	twpond 4 rPa4011ah1e 	 T will larpr tP11 you oc 

inEtiriwt y•lio Ns 	wh,741- 	moR.rlt hy a roJdRonahlp 

17 
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My loy.Nvinn rinw in t  lo nny of you 1.1.4v1._ 

rcenh1ems; 	 prinrivlo o  that thr. 

titirdr0I. nvon thf! 	 tn prove ILI:. dofondanr 

5 	 bnyonil 	re,E.Ant.Nbla 

roAnon thrst uomplg: tn yc.or 

7 	thinds, ladiRs and vnitlymen, 	you' Nit hero- tntihy 

A 

	

	Pind you feel thilt fnr now rHasou yoq nomId not by 

f:1 1.r :41.4(1 iNpartiA1 And do jifitinr- to hnth tin+ 

dr-fpndanr in ThiA 	iii 'hod tn thr SV;IFP of Nitu1d.17 

a I 	 Mr, rocipoil, 	lar Ii 	fqI 	y41%1 11131110 

17 	riimpr1rmlq. 	Hrrw leiog 	 llved ln Clark 

Coonty? 

14 	 M. cOnPFR! 	AImolIt 1A yeors. 

15 	 TRF COURT: Are yo0 emploVed? 

16 	 ME. C:r1MPRR: 	Von. 

17 	 TEM COURT: Whor$t dn 	ii work7 

In 	 MR. nnnpRR: 	AL tht.1 r.aft 1.71.4uol tz Cnnvi-!rlInn 

ru-ntr,  nn •15n Pra45R 	Rroati. 

THE ClOURT: 	What .4141.. your durirR Ihr-PP? 

21 
	 mR. COOPRR: 	T work in kvpvinr•s. 

THF couRT! 	Arr. jni 	ii'rIirI7 

MR. CflOPER! 	ffn. 

THE CMIRT! 	Tim Rort-y7 

mR. innOFF.7: 
	

11411. 
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1 

3 

4 	forces? 

F. 

7 

A 

‘,1 

THE COURT- 	Havp,  you nvfir hei-n marr14-a7 

M. (rinpF...R, 	No, :Air. 

THE COURT: 	nio you servi- in the: Hemt-a 

MR. nnoPERt Y. 

THR (101TRT: 	What bronchl 

MR. OODPFR: Wavy. 

THR COURT: 	HOvt lwrig aid ynn sorvoi.7 

MR. COnPF.13. 	Fnar yoarc. 

THE cnuRT1 	What wore yni)r rintioa in tho 

MR. OWIPER! 	AVlAtinh elentrinInn. 

TEI3 c:OURT: 	What In the vgtOnI of ynor 

MR. cnnprR! 	Tv/plum yrt.=.1t.N. 

1S 
	

TEM COURT: 	Mr. Esrnando7, hilw long hkuo 

17 	you 15vor-a1 in (/Ark cnnnty? 

111 
	

MR. HERKANOEn. 	gighteen 

1S 
	

THE GOURT: 	Where.% an ynt, work? 

211 
	

MR. HERNAKTIEV-.: 	BAIly Grnnd. 

TEE COURT: 	Rally? 

7:1 
	

MR_ RERNANTIE7.: 	Rally. 

77. 
	 I'VE COURT: 	WhJit an you dip IheTrf 

24 
	

MR, HERNAKOE'.7.1 	Purnituro ardso1sror. 

THE. cnORT! 	What 	r yr.ii r t-:ci(11- 11--)WJ 

3171 
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1 	 MR_ PIRRNAHTIF7.: 	Sixth grade. 

THF COURT1 	ArP ynn marrifid7 

MR. 1iEVKANDR7.: 	Ves. 

THE nnURT2 	To4 yemr wifn •.aploynd? 

M. HRRIIANTIF.7! 	 l!q. 

6. 	 THE C.:01MT:- 
	Whpri,  doo.s Rill-,  work? 

7 
	

MR. 11FRWAKIIE7: 	LK*4 	 Club. 

rit C:01;RI: 	no yon hx,uf,  r.1.;141.1.1,!ro 

M. WT.ENAKT3R7.! 	ve!51• 

i n 	 TIM COURT: 	How meirly7 

71 
	

MR. HPRNANnPr.: 	Fivo. 

12 	 THR C01TRT! 	How mploy 	1- 1111. five! childrno 

13 	live'. in CU,irk CriGnVv7 

14 	 mn_ TiF, RmAlinF.7.! 	trone 

THR C0URT: Whir' do tbo 	 1ivw7 

16 	 MR. 1.16RNANTIF.7.! 	PirnPnik, 

17 	Tnd1;,driapnlin, 

741 	 TSR 001MT! 	nid ynu RII4rWrs in tlio irmid 

1 -1 	rnr4-1P.:i74  

?r} 
	

MR. i;ERNATITIIR7.: 	 aid. 

21 
	

THE C:WIRT! 	WhNi hrHnnit? 

M. HRRNAIME7.: 	Arwy Air ror1r4, 

TMR cnunr! 	How look.' (110 you 5-41.-1-7 

NR. RFRKANhp.7, 	nirrep..n 

THP rourTT 	Ws. Pucni, hnw lnritj hctvo yon 

A n 
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Iivr-0 In on,* ne,mmo1iity7 

2 	 Ms. PUCCT: 	Thirty-foor yearn. 

TMg CI1UPT: 	AVP yon coakilnyrId 

4 	h.omp..%? 

M. POCET! 

T;f7. COURT! 

ms„ Ptlf!.CIt 

TWP. 101114T: 

M, p1Tc7rT! 

THr. rrIMPT: 

jnAl-  pArt-limn. 

What do you rlo part-t1m7 

TI )IN an APPMeri.01k. intItrlifttOr. 

Aro yiril warried7 

Ver. 

Whi.re IA yolir hur,brirld 

A 

n 

11 	Pmpinyea? 

12 .MS. P11E2T! 	Re'a a frnP lancn munirJan. 

ThJit ta*lAns wh P e,trimmtlinegy nalln hito op Nrid noOrIA A 

14 	mnpiir;Ian env 	r:ertAin thipiu, 	hii 	hH. 

15 

1? 

114 	r:nunry? 

TZAR COURT: 

MR. PUMITI 

VHF, cnURTI 

TIn you 11.1vrx “hildrpn7 

Thrvte. 

flu 	tboy live in cI41.4 k 

lq 	 M. PUCCI. 	?oft. 

70 	 TKR =MT: 	ArkAley 430111tt47 

PI 	 Ms. PNCCT: 	YrAA. 

112 	 THF CDURTt 	Whilv type,. of 1-..mpinymr-n1 411 

.1=L 

 

I. l. 	d 	mt, ? 

74 	 MS, PIIncT! 	Thr: yegongHt nne 	puivloyr-d 

7.6 	for efornr1 World. 	Shelrfl a '10c:rotary. 	Thg-. ollior two 

41 

PATSY K, SMTTH, nPricrAr. COTIFT RFPORTRP 

563 



1 	Aro jnut riv;trrled. 

7 	 TRE GOURD: 

MS. PUCCT: 

4 	 TRK cnviRT1 

force!.:? 

7 	 THK co1RT1  

WhNt is yrrur etaucatine" 

'r- )id rine! lik!Ar or onlInov. 

nid you APtivv! in tbe .%4rIn1413 

Mr. ERufti)an, how 10hil bAue 

MS. PUCCI': 	No, Rir, T 

A 	you llvod in Clark Cnunty7 

M. KAOFMAN: 	About 1 471 

1 (1 
	

THE rouRT! 	Ariz! •nn remp1nyed7 

MP. PATJEMAN: 	 111r- 

1 2 
	

THE nramT; 	hpr tlo ynu work? 

13 	 MR. 1.:AORMAR7 	Roynolflf-.1 -  R1rsilt V 	1 

14 	Emjinr:tirina Comv.uny. 

IN 	 CnORT! 	whAt ail you 

1S 	 . MR. FAnFmAN! 	Tim its ne!nlor honlIffit 

37 	firpoolaltt. 

1E 
	

TIM criuRT, 	i4h.qti 	ynur r!lim.4tinn7 

MR. YAUTrMAN: 	Four yt-ars 

711 
	

7MX 	 Do you hovve: h deurpo7 

71 
	

MR. KAlli7MAN! 	Ti 

Tqr CDURT! 	/n what figIld7 

MR. KAUVMAN: 	RusInenn,. 

?•4 
	

THr COURT: 	Are you marrte:47 

MR. KAUFMAN: 	Yeq, 

PATSV 	SmTTH, nyrICTAL imnR7 FflEPP 



1 
	 THF rouRT! 	your wifo 

M. KAWFMAN. 	VmR. 

THF OCKIRT: 	WhRrl- does 91as work7 

A 
	 mR. i1FMAN 	Iin woekn al ths ws1(rim? 

(1P LiFirimv.nt. 

6 	 TRF COURT! Do y ou hzivil 00)dren7 

	

7 	 MR. KAJ1FMAN! 	V. 

	

a 	 TUV. Ce111RT: 	On tips y  11vet in Clavk 

	

A 	Gnorit y 7 

	

sn 	 MR. 'KAUFMAN: 	Ves. 

	

11 	 'HR 1OU1TT: 	W11.41 typs of scuplOymont do 

	

12 	ths i:hildr4.1n haws? 

	

;3 	 MR. KAUFMAN! 	 noZ; 	Shoin otily 13 

	

14 	yo;irs 01d, 

	

5 
	

THE cnuRT! 	I gpt. 	T ar,1, 1 1 khow if T 

	

1R 	AtIkf.a you this or,mot, did you Serttv 	ths 

	

7 
	

rOVU P T--.7 

is 

19 

20 

21 

22 

9;1 

14 	servIL:pT 

26 

• MR 	KAUFMAN: 	?Hs, n I r. 

TRF COURT: What hrAhohl! 

	

MR, KAUFMAN: 	Arm y , 

THR CflUN 	How lon g  dicl you 1;r1rvt-07 

	

MR. rAt1FMAN! 	About thrsp 

THP. COURT! 	Whrsr wore y our diltic-N in thp 

	

MR. KAUFMAN! 
	7-11-FLonnel 
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• 
1 	 TRK C:OURT: 	Mn. Rniiller, bow long brivo 

7 	ynoI VCI 	n C1,=Irk cmuhly? 

3 
	

MS. ACIELLERi 	Twn ytl.arn, 

4 

rhAt7 

6 

7 

10 

11 

17 

13 

1 4 	rimploylid? 

lh 

THF. COURT; 	WhArp.rild yno HUM! liPiOrr_ 

M. ROF.LLIIR: 	Chnoo-r, Wyoming. 

11-TF CnURTt 	Row long rlid yclo Hun thflr7 

mg. prrp.r.T.FR. 	Tbirry-oro21 yotalq. 

•KE cnuFTT 	 yno ompluypi0 in raNpl,.1 , 7 

MS. ROAr,LFP• 	70R. 

TME nilmiTt 	What typO nr'envIoyme'n1 7  

M!. ROELLR.4: 	With hanks. 

TRF. (MORT: 	Wbere arP you vritPriVly 

MS , RoFt.1.F.R1 	Tim iligt going to sLrlirt a 

1f; 	ntitki job inmurrow at Weiyorhar -losr Mortgage. 

17 

16 

151 

20 	o3ii1oyd7 

71 

77 

PS 

THE COURT! 	Are you married? 

Ms- ROELLRR! 	Yon, 

r:OORT! 	Wir' 	i ynur hu,nliHnd 

M. FirJET;FR: 

TRR r;flURT: 	Whi-rw in hi/ r.mployocIT 

M. EtlEr.7.ER: 	Wor•kn for s.- ormi-ynr!-T. TOL:. 

THE rrIHRT; 	flu ynu haw- ohildron? 

MS. ROELLF.R: 	Two. 

441 
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1 	 THE COURT: 	Tirlw nld art ,' thPy7 

is. 	 Sixtof#n snd twl-r.ty-onn. 

THE rnunrt 	Ts thi. 21 year old Tivinu 

	

4. 	hPro In Clark County? 

mS. ROPT.LER1 	Ni'. 

	

A 	 TKR COUIRT: 	Whi., ri ! iv; th.=It ohild? 

	

7 	 M. VLIRT.t.RR: 	1ttnko. 

THR COURT: 	TA the ohild omp1oyHd? 

MS. RflFr.FR 	N,iF411ct is uo4elu to 

i n 

	

1 1 	 . THR caluvT: 	nnes the 16 Irf!Ar old live 

I 	I Ii yrill Anti your hwibointl? 

mR. Rogtrimq! 	11-hu).1. 

	

14 
	

TRR cnuRr: , 	thrit 

M. RORTJ,ERt 	Y. 

	

1 F. 
	 THE COURT: 	T nood an, Hu/Wile AnAW&V. 

	

17 
	

MS. ROVrJ.R14! 	Oksy.. 

	

18 
	

THE COURT: 	And T Aky it hor:aulio it looLri 

	

1c1 	io Iho roc.ord, If it Wiirk trneo-o .;vih., d, thnt I hove,  

	

pn 	., 4kod tho guloRtion, hut it hasn't 'boon arlawt:rrld 

	

21 	thoufjh T kook./ by A nrid 4pr n hibad or 10.,;0;ft ckr th& 

	

P2. 	lio .(id what rho anAwor In, hut, For nip rocord, 

lcrok:4 like ItLs unnnnword. 

	

24 	 nid yvm sprviq in rho Acrinv.A rk -Jrc:os1 

	

25 
	

MS. RCIFF.T.FR: 	No, T CIAO not. 

45 

PATS? K. SMITH, OFPTCIAT. COOST RFFORTRS 



I 	 THE: nariRr 	Mr. Tirol', I onw lnuu havo you 

	

7 	livori in Clark CoOnty7 

	

3 	 MR. TTRFY: 	Twenty yoarR. 

	

a 	 THE COURT: 	Ave ycol employed? 

ME. TTRRY: 	Ylas. 

6 	 THF COUPT: Where. du yoo work? 

M. TTREY: 	rif1 VeuRs Transit Systom. 

Mr COURT: 	What do 'j(jl rCi Vher0, 7 

	

9 	 MR. TM-I': 	Meehanic;., 

	

10 	 1H7'. CPURT: 	Whnt is ynur edue:atlen7 

	

11 	 MR. T1RRV 	Twolrth grRdP. 

	

17 	 TRF COURT: 	D16 yilo servo in tho kr , med 

	

11 	for.co-n7 

MR. TTREYt 

THE CflJFT 	A 	you mhrrisa7 

MR. TTWEY: 	Hr.. 

THE COURT: Have you e.ver boon marriell? 

MR. TIRK -7: 	NO, 

THF CCURT: 	M. Frnnst, how lenID I.hive you 

lived lh Clark Cnnoty7 

KR. P.RNRST: 	T1iirly-f4ix yaeR. 

THE 17011RT: 	Ate von employed'? 

MR. P.PNEST: 	Ven, sir. 

THE OCTIPT: 	Whare an yno wilt? 

MP. RRNR-97: 	Corollo Hevoruo. 

14 

15 

17 

1 R 

1 q 

24 
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1 
	

TRM COURT: Whia An you An h•ro? 

MR. FRMEST! 	0r1ver. 

	

3 
	

THE COURT: 	WhAr. In ynor oducatInn? 

	

4 
	

M. FIRMEST! 	Twolve yel:6r,c4. 

TRr COURT:- 	ArP you merrte-07 

HR. RRIIRST! 	YPN. 

TRE COURT: TA ynur 	omp1oyP07 

MR. ERNEST: 	ND, 'jr. 

	

9 
	

TEF COURT: no ynu have c111OrRn7 

	

10 
	

MR', ERNEST: 	Thrper. 

THE nnopT , 	nn I. 	Ilun in C1hr1. 

MR. RRNRST! 	 nir. 

THE COURT! 	1,41.At typR nf kmulnyment On 

	

IA 
	

MR. ERNEST. 	Or 	IA a Grati 	de‘a3•r, oTle! 

	

17 	 enc-rnw riffle:Pr, 	one In inor-o,dwiful, 

	

3R 
	

THE CnnET: 	nid yno sprup In rhp. armR0 

ig 

70 

71 

271 

'24 

felVr7oK7 

MP. mRNEST: 	YRA, Alr. 

714R COURT! 	Wh;:i7 Ilr5nelh7 

M. ERNEST: 	Air rorrn. 

THE COURT: 	Saw 1rsioj airi yell] 14P1vP? 

MR. P1RURST: 	SIR ye:arn. 

THE r.rnPRT 	Wh F wpor, yoor OutIppi in 

47 
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I 	generhl? 

MR. ERNE.ST: 	Tntl1igenoe terOinini.too. 

THR r.ol'r 	Ari1 	Mr. navie, how lnritj haVe 

• ynR liverl In :nark (lonety7 

5 	 MR, nAV15; 	TI will hP. (nor yslarm thp 

• 71th Vh124 

7 	 THr CDURT: 	Whel.re did you live! rr1or tn 

• that? 

MR. nAvrs, 	Trt Nmw JerAPy, flit'. 

THR COURTJ 	Wirt- yoR employed ih 14e4u, In 

11 	Jersey? 

12 

1 R 

1 4 

	

R. DAVTR: 
	

7r, s, sly, I wam. 

THE COURT! What type nr employment? 

	

MR. 11AVTS! 
	

My last employmmnt, T WAS 

15 	asNoriate pJnfe.Aso.r Fbt the Univerflity frir 

16 	dr-ntistYPy in 4PW .74.!PRoy. 

THR crinR7 	Whore aria ynu presently 

IR 	15  Ill [1. n.yo-!r17 

M. DAVTR1 	Tim nnt rmpinyPo. 	T 

7n 	prnf6nAionally. 	That't1 wherp T F4roAnCi my time. 

P7 	 THR rnr4T! 

MR. TlikviSt 

73 	 THR Cf117191: 

24 	 MR. nAvls. 

2s 	dent;,ctry n.m.n. 

Whyj t 	i yoor tAluration? 

Twenty ymarn, sir. 

no lion hnla degreoR? 

I hnlri a dorliorote aoure ih 

4g 
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THP nOURTr 	And you tirlAni- lenul 	Ne-:ut 

7 	Jorme.y? 

3 	 MR. nAvls, 	I pr:AuLtie:49d in Nriw Jerpoly, 

4 	yes, nir,"and the military. 

A 
	

THR nouRT! 	Fulw lnnu did yr_su nPryv in till-- 

6 	mtl'itaryT 

7 
	

MR. DAVIS: 	Thirty - three yearn fmr 

rfIrlrhimont; nn,,Irly forty - two years. 

TNE cooRT! 	What.  IF: the hiuh$1st i4 O'sfr 	or 

10 	r,4tinu yn” i=irhielded -? 

11 	 R. DAVIS: 	Co1nne1, wir. 

12 	 THR COURT: 	Are ynu marrei17 

lA 	 MR. TIAVTS: 	I am, sir. 

14 	 THR COURT! 	Tfl your wife empinyRO? 

16 	 MR. nAVTRf 	Shr- do ,ks thez name thing T 

i 	in.She gambit:et. 

/7 	 THE cnripT: no ynn hnwt children liuing 

IA 	in thin 'Inmmurh1ty7 

19 	 MR. HAVIS: 	Nn, sir_ 

20 	 TFF COUPT! 	Mr. Rpolun, how lnnu hrive you 

21 	 fn (114rk remnl - y7 

MR, REAM.): 	Twenty-fnur yarA. 

III F flOTIVT1 	Whrtrol ArP you omployed7 

MR. RRACin: 	Wir'h T,EIS Vieu6e1 Valley Wk4'Or 

25 	111mIrir:t. 
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571 



• 

 

 

	

1 	 7HE (71-MR7: 	 dr$ you dri thi-rp7 

	

? 	 MR. RRAnn 	T i m a t7IVI1 '0)I1j1neAr. 

TH6 COURTt 	What is yo -nr oiluarSirm? 

	

4 	 MR. RFAGO: 	I hAVe 	haChril0r 1 44 Aourph,  in 

riuil pnatneerinU. 

	

6 	 THR 	C1HTWhe"re rita you. rPr.nivia your 

	

7 	4o1 urv-e7 

MN. REA0D• 	Pew% StAto:I. 

THE C0UHT: ArP yna 

	

10 	 ME. REAM,: 	Ni. 

	

11 	 THE COURT: 	14;lvt.4 you 11 .1 1,1 P hnon warrir. 117 

	

17 	 MR. RFASII: 

	

13 	 THF CI1IR'T 	n il yim iirv. In Ihm arrtie..6 

14 	e 	rt's 

15 

17 

1 8 

MR. RrAnoI 

THR anuRT: 

MR. R -RAC;OT 

THR COHFT: 

MR. RRAG11: 

Yen. 

Whit hrt-iroA7.  

Thn air frIrno, 

Hriw long did Y:ou 14.1.!rvn? 

About rIvil 

7n 	 THR COUNT: .  Ana what wPirr: %hunk. dutiw ,c7 

PI 	 MR, RRAnn! 	T wi-ou 	vivi1ehuiht-Pv. 

77 	 THR rOuRT? 	 huw lonu have yuu• 

g)hpk nouni'y7 

P7KE: 	Sim ilnd a hFJir ynnrst. 

25 	 71.77,! rmIR1! 	whorp did you 14Np 	lovinr 

PATSY g. SMTTH, riFFTc -rAr. crimur RFP0R7ER 
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MS. PTKEI 	Long 1A1aud, Nv.w 'York. 

THE COURT: 	Whor.K.7 

MS, PTYR: 	Lying Talacol. 

TRF COURT: 	Woro yoo omplayP-d 1- 1,Hro.7 

6 
	

MS. PTER: 	Nn. 

7 
	 THE COURT: Ar0 you prnseotly omploynd7 

MS. p1s 	IF., T AM. 

THF ncluRT 	whi=!rt) do yno mmrk7 

1 0 
	 MR. PTKR: 	Eio.LoAars 

1 1 
	

THE COURT: 	Whi:ot On you do ttourt17 

M. PTIZE: 	ILm 	ryrn11 clprk, 

THF COURTt 	What igt your feIrMal 

14 	4 , 0 • 	 117 

1 Fi 
	 Ms. PT ER! 	I have hrwirTel to elinilour 	fnr 

IS 	 yarr: LIEJt.  It'm 	 t-rt two fiall yoarpc. 

THE CEURT. 	 Rtudyinq'.' 

1 6 
	

Ms. Plt:F.- 

iR 
	 THF COURT! 	Aro.' you TArrINA? 

MS. PTY: 	No. 

71 
	

THF COHRT: 	H..iJr you 0.1w ,Ar lwen tuJivrivd? 

M. PT%'F.7 	HO. 

7' 3 
	

THE COUHTt 	Mr. Caudill, how lrinu 

24 
	)0,0 liund lo C1ritt innor,ty7 

25 
	 MR. CATID7r.L! 	Twenty-two yonrn, 
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573 



1 
	

THR nonRT1 	 ar& you r,inploy4.(17 

MR. CAUDYLI% 	4:hr-1/lariR 

THE COUPTI Whato k n you An7 

4 
	

MR. CAUPTLI , 	T work I 	I lie enalriPHrinu 

5 	deporlmfmt. 

on,  

forroW7 

10 

11 

114r, nnunTt 	Telth.lit IA ynur i-!donnt-1on7 

MR. r*;nrr.r. 	r1 yexr•,-;, 

TRR CRUHT: 	nio you sc:ruct in vhcm, ,11•Inerl 

MR. cAttnir.L: 	No. 

714 .E: cntriil. 	Are you marrit5 t1? 

MR. CAUDTrA; 	YS. 

1-rm nrinwT 	Tm your wiffl f.4mp1oyoa nOtsidr- 

mR. rAnnTLL, 	RO- 

TH)? cnr[PT 	nn you have. Ghf1drrn7 

17 	 • f L 1 7) 1 1. . 	 r hoyn, 

1R 	 THF C0URI: How n10 are  

19 	 MR. CAUFITLh: 	Riuht, Fitio, Ana f1up 

20 	monthg. 

71 
	

THR C1411P1T: 	nel . thp:y All livp wItql you i,ind 

22 	ynur 14/3f1 

MR. cAon7Lr, , 	vps4, 	ir 

24 	 THR CoURT: 	Mr. T.pyvz4, hnw 	 yno 

Ilvpa in (31.10:: (7nunty7 

SP 
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1 	 R. LRVIIA! 

	

7 Tiic. C01$RTI 	Ark 	ynn 

	

A 	 MR. T.F.YVA.! 

	

4 	 THE C:OtTRT: 	WhkrEs dxi ymi wiArk? 

MR. trY1.7A! 	At t/in nInerA. 

Tmg 	 wh-At an yoin do therel 

	

7 	 MR. LRVVA: 	at-:1,7 har kt1ond6n1, 

	

A 	 TILE GnURT: 	 riii4rriud? 

MR. r.E.Y1YA: 	Vac. 

TFF CWIRT! 	Ti ynur w!Fn omfil,tyeaT 

	

11 	 MR 	t .F.YVA 	YOR. 

	

IP 	 THE nnuRT, 	Where antlF; 011,2. kociv1.- 7 

MR.'T.T:TVA: 	At the Manes. 

	

24 	 TFF CnTIRTI 	What iR 'ynnr r-Ounatinn? 

	

1 5 	 MR. r.P.YVA.: 	Eive. yrs. 

	

E 	 TKPI nrAIRTz 	Did ynn srlilvm in thil Eormwd 

	

17 	rorne!W7 

	

1R 	 MR. TiFVVA• 	Nn. 

	

1'1 	 TFE crEIRT! 	r.onnFinl, wou .ld ycln nnmr. uv to 

	

70 	I hi. hwnoh, p1Panr0 

	

21 	 (Dff MO rOc:ot.d iiiront4lnyt nod- rppo1"t1.h0,) 

	

2 
	

THE rOUPT: 	nn either r)f yell] 

	

23 	quostiOnri? 

	

24 
	

MP.H1 1 n.ui 1 	o yeill 11.4ton 	coolt;tinnA 

	

7n 	yo., won/A I kI 	 rif Ihp vreiRlipintivw jurco.:-47 

5.1 
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1 	 MR. HTLT.MAN: 	I bawm nnei th.!“ r wmild 

m:p to ilsk. 

	

3 	 THE cnuRT, 	Yert4. 

	

4 	 MR. RTLINMAN1 	nr tlie! 1.!wriv44 	 ir T 

thnt eloP.ntin 	in wnuld thP! folor niiit Mr. 

	

6 	Morau:zo• nt 	elffA:, r&nt y Of vum 

	

7 	 11-Arii/u oprin 	y 	f rr yoo might mAke-r ;Y• 

t11 •i c.4owF 

11-iF CMIRTt 	'If it wumld, wunla .111 .14 Ii MI- 

	

1(1, 	yor h.:419A5. 

	

11 
	 MR, NTLLMAN: 	 Thrsl"1-4 vh11 1'*l3y 

qufliTion T hAvr, . 

rmg rcm7RT 	Ms. r,ipplA, did you hAvo rsny 

	

la 	 ye31] wiNlh 	AA14.7 

MR_ r.TP7, 1- S 	No, your Honor. 

	

16 
	 TRE 	 Thc: Statc,  mAy 1,.xort:ise 

	

11 	Firp;t perometory r:bnl)vouv., 

	

18 	 MS. LTPPTS: Mara: van. 

	

1c1 	 Ynnr Honor, tht4 St- at i. wno10 rr!que-t 

	

241 	r:unrt to r - tL ariLl 	 Mr. CAufm;;An. 

	

21 	 THE (aORTt 	Mr. Kaurhan, 	wnir)d 

vim felt. ynor .-4FV4.;4111!p. 

	

73 	 MR. tAOPmAN: 	Th.Ank yrm. 

	

2a 	 THK CflUNT: 	Yori ;Aro frr.A. to utl turmv. j  Mr. 

U.-AUFwan, 

T4 
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I 	 THE rF1IE 	Thank ynu. 

9 
	

THE COCRT 
	

W;11 you e!R11 Nnothor 

4 
	

THE CLTRF;fl.sutdriatkland Rarnolhy. 

5 	 nAvTn SARLAND RARNFEY, 

6 	hiivinej bO. Pn Viv6r Cloiy Nwora in 1v11 the 	r , T1111, t'ho 

7 

	

	 troth Ana 11411- bin hii r thrt rputh, te, sitria 

ilAid As ro?lnw.gt 

rwg COITRTt 	Mr. Earnolly, do you kAiCiW or 

$n 	any roAnnn why you r -,1,;(1 n•l bo .14f I rjueor7 

11 
	

M. FIARNF.EY: ' Ns). 

12 
	 THE cn3RT1 	Aro you AequAinted with 

13 	eirlynoR sf-Atod In e- ho jury hom7 

MR. RARNERV1 	Nn, TIM not. 

15 	 THE COURT: 	Jrt yniFdcgri1h1ntel.r1 wil'h Mr. 

1F. 	W%rour., thn dfendAnt? 

17 	 MR. RARTigiv, 	No. I'm nnl. 

1R 	 THE CDOET 	Are. you a4'quH)ole!,1 wi i1 

1 11 	Pillior of tilt. Atlopoi-yR Involvnd in tho Irlal? 

9c1 
	 MR. RARNERYL 	14n 1  1"in 41-11, 

7.1 
	

THE ronrT; 	niet ynu hp.Ar what T 	iii 

12 	ii1 tfin funclion nf thn Cnlyrt kna [hr funni;oll of 

P3 	lho jury .:1r)11 thAt 	.7:our( wt/1 ho inntroi:t/ug Ihv 

24 	juy on thR 1.4w7 

2A 	 MP. 'RARKERVT 	Vets. 
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1 
	 T4R rnuRT! 	win vnu it 111W hP Cnurlif: 

it 	ii- n 	nv 1Ir lAW7 

M. BARNERY: 
	Ve.r,I, 	T wi11- 

	

4 
	

THP COtTRT! 	r.von thonuti ik reIght 

Fa 	glirrt4r(qnt 
	 whAl you Vhiuk thP 1,7-1w 

MR. RARNRR ,fs! 	Vp. 

7 
	

TRT. COURT: 
	Wig.tr yem t.t1.001-  br.ev thv! virT1;1111 

,r a c.r limul.? 

MR. AARKERV• 	 T hav•I. 

	

ln 	 riiF enunT! 	Whal-  was the nrim4!:7 

	

11 	 MR. RARKF,RY: 	It was a howtle pre4w1 

	

12 	Von-glary in 1ARK. 

	

13 	 TWE n(111RT: 	In C)ftrk Crronty7 

	

14 	 MR. RARKEWV: 	ve,K, 

1 	 THE r7OUR7! ' 	Wax, etriyono arrnntrq07 

	

1R 	 R. RARNERV , 	Kn. 

	

17 	 TH E r.flTIRl 	Ti Iyno ri-tplirt 	IL iu Ih 

	

1A 	isnihnvitips? 

	

151 	 MR. RARNFSV; 	Yes, 

	

7n 	 THF rIntIRT! 	wH•A yno 14..krlaNild with •ho 

	

91 	way tliPy 1/1Vos.tild yolr 

MR. 'RARNESY! 

THk EfiHRT: 	W;1110 that lixpvriplif:o 

ynur vprOil:1 In this nasi4 frit,  ci r aurilnwt 

56 
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1 	 MR. EIARNR5V! 	T 1n 	think rlo. 

THR COORT: 	T 	1. )%pre Anything hy rason 

of thr- ;Iature of 1h .:1  chigruHF In thig 	 thAt Wnald 

	

4 	moku It difficult fnr you to ho fRie ancl ImpArtia?1,  

	

5 	 MR. RARNESY: 	No. 

	

6 	 THR 0OURT: 	Havc- you womir her, n vm01.091-d in 

	

7 	1,om 1.11? -nruv-mr2nV wOr10 

MR. RARNFAV. 	No,I 1iNvo!.n 1 1. 

	

9 	 rMR MIURT! 	nn ynn havk: friernIR or 

	

10 	r11.1.111- ivt'9 I- hat Arf! Emli(;0! offinnrAl 

11 	 MR. SARNRRT: 	T hasn't h.nr1 n4;:ruhhors whin 

	

12 	 r.ourt bailiffs and tmcri4t. 	 Agouts. 

13 

 

TI R COHRT! 	Anythinu 	4Asuin of thilsi" 

	

14 	eirclu.Aint•Inenships that miuht 	 ynar vrIrOirrt 

15h. 	r1 R ERAn7 

15 

 

M. RARRRRY: 	Ni. 

	

;7 	 THR CDURT: 	Fin you know any fir !hr .  

	

IS 	witrool:4H.-4 w1uor4 	nAmPR 	rt4ad by MA. LIppik7 

MR. SARNFRV: 	No, T cLesn'l. 

	

2n 
	

7Hr InnURT: 	How lotpu hAvo- you liuprl in 

7101 	Coority7 

	

22 
	

MR. AAR:JP:RV: 	Rorly-nne- 

THE COURT 	WhcIrn arK yrois empiny.o07 

	

74 
	

M. RARNRSY! NovAda 

	

25 
	

THR roupT! 	WhAl. dn yrin du-  thr:re7 

.51 
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M. RAPURi 	Tt vut prPmfOent or pnwpr 

isopoly fop 	 Powimr. 

TRF 1flflFTLingfit is th,,! +-Ixtont or youT 

rurm,ti 

MR. SARi]RRY: 	T h-'v 	t R.. 	hi WO11.401Sc:ri1 

A 

7 	 THR CCIORT: 	An' you 	rIJ 

MR, RARNRRYt 	N'Ptt. 

THR COURT: 	TA yoLir Wico emp1nyp4 nutRlap 

n 	rho home? 

MR. HARNrSY: 	No. 

THR COHRT: po yoi) hAvq/ 

NR. 14ARNRnV: 

?SF CallRi: 	how meirry? 

Mg. RARNARY: 	T hnum two. 

THE COURT: 	KoW Old.FAre Ihey 7  

MR. HARNFP17: 	F1numo aod fo‘n, 1et7/1. 

TIM cOuRT 	no tl[vy 'Hurl witli 

MR. RARNRRY: 	 1hpy 3u. 

THr CrItrRT 	nik3 you neriirPr in rhp Arlcpa 

MR- BARNRTiv! 	70.14, 

TRF COURT: Wh,Nt briMPtv7 

1 1; 

1 .71: 

16 

17 

IR 

lq your wirt.:7 

Pl 

'2 	fnrnr!A? 

23 

MR. SARNRliv: 	Army, 

5A 

PAI"FIN N. SMITH, DPFTMTAL cnORT REPnRTER 

580 



THE COURT: 	Row lung aid yoo RPOVP7 

MR. 1AR77ES7: . 	 yearg. 

MR COURT: 	WhA! ii-ri ynnr dtatiest 1.44eve? 

4 	 MR, RARNBSV: 	I wAn an riffinev In the 

5 	Cnrpm of F.auirloors. 

THR CIVINT; 	HzLvd ,  you PVer ber-n a jtirnr 

tiPfnve7 

MR. BARNES?: 	N. 

THE cnuRT, 	IiAUH y04 e!ver R4e.41 nr 

!-:11.pd in tiny hylur of pronerlinu? 

11 
	

MR. nAaNgsy, 	T hAve boo.rs 	..voi.vpil to n 

12 	oum61-1,  nf riga!) nnsfrs with ibp pnwv!r itinopmny, oitbi4P 

15 
	

.41:i A WitXists 	invollod in c-xfarilng 

14 
	

THE cOORTr 	AnyltOpg by pr!ilf-loo of lhaV 

Ifi 	Ii1igatinn that woolgl in Any way lrifloprrloo yno in 

1RthIs rartP? 

17 	 ME. BARNREY: 	Nn. 

18 	 THE COURT: 	Rave ynn PUf, r hnd h IIPV'Anna) 

1 ,4 	inlet;. h in I- ht nute:nmk1 of any crImina1 ilase7 

2n 
	

MR. BARNES?: 

91 
	

THE CCURT: 	Old yn4 hear what-  T sala 

P2 	HlinnI the liorilen 	prlior aori rhit proN.umprioo or 

13 	Innurtlno ih A criminkl (:Ast-47 

MR. BAH4RS'1, : 	•utta. 

THR COURT: 
	Do yoo diarcela t1iO4e 

SA 
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princ- iples7 

	

2 	 MR. 1:iARWPOIV: 	 T 

	

3 	 THE COTIRTt 	nn you hAve. itoy qunKt!nus, 

	

4 	Mr. Hilmiin7 

vaTR nTRx KKAMTNATTIW 

RV MR. HTLT.MAN: 

	

7 
	

Q• 
	JriNt 	quep4tfon. I aFOrpd 	 4114 yirli 

	

A 	Viomr Lh 	quoAtinn 7 AskIPW; 

A. 	YAA, 	did. 

q. 	Weil, whi-it wunld yrrpr ArrAwor ho? 

	

11 
	

Tr miikp.s ir differrfnoe IP mer. 

	

17 
	

MR. HTTW.MAP7 	Thes014 y ■Lto, 

THE nooxr: 	MR. F.ippftg. 

	

14 
	

M. LIPPTR: 	 nn riuntions. 

	

15 
	

THE MIURT: The dPfenn* mAy purr IF- thP 

	

16 	firFct pprvimpt6ry rthArlon0H_ 

	

17 	 on the rennrd 41 	Inn nut rt9portrd.) 

	

15 	 MR. NTI.T.MAN: 	Your linhOr, thP gleieHnsv. 

	

IR 	wnuld thAnk nn0 PrXCHAP- Juror Numbirtr 3n, Mr; Froemt. 

	

20 	 TMR crIHRT: 	Mr. Et•nr-At, you AVk i-,A0.404P0 

	

21 	ii .d you ri P 	rp 	e,jih 	. 	Wt1 r3o- think you ri;r 

12 	your rIttendAnn todAy. If yoo innmp tirvi tivIn wAy j  

23 	ynu will h.pivr-i morel. rcvnin to wAlk T think. 

24 
	

THM CLERK: 	Jiiyhe Marlettlf 

2.9 
	

JAVWF. MARr.RNR KffroTRA, 

60 
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1 	hauJua been flrqt duly f.iworn to tell the truth, thm 

	

P 	wholi,  truth and ri ii F i I ! 	ii I 	thp truth, InmIlfirt.11 acid 

maid A!.; c,- 1 )'w. 

	

4 	 TKR (MITA?: 	Mm. Rnahori, do you knnw rar 

mfly rnenann why ynu r:cpola nnt servc ,  fAlrly Artd 

	

6 	imp.z4vIfallyT 

	

7 	 M. FUSWFS: 	Yem. 

	

Fl 	 THE .nriciRTt 	vnin 'In? 

	

4 	 M. RUGHRS• 	T'm nix mnnth:41 preonAnt. 

	

10 	loonn10 dofinitm;:ly. 	T boue nlmo liP•n 4 vintiM or A 

	

1I 	nox- n:11 

THF nOTIR?: 	T'm aoinu 	OknuA0 ynn. 

I a 	ThOnk ynn and ynn arn frem to an homo. 

	

14 
	

M. HUGHES: 	"1"11Auk yau. 

	

15 
	

?RR nnuRT, 	Will yon 4':Po11 rinuihr-, r namo 

16 	ple-mmm. 

17 

16 

?KR er.P.A1:: 	Clkt.eoom min 14000An, 

cr.ARliNcR nnN maRnAu, aw., 

havinv be.lAtn fIrA,I (July swn•n to tell t:he Iruth, t.hm 

71) 	 ar6 nocthina hnt thP troth, tv, nlir;o0 Fonl 

21 	maid am folinwm: 

THF C701IRT! 	Mr. MutAgan, do ynu kuNw iif 

Nny 1,'+'.ASnrh why yon onuld rnr nuruI fkIr ly And 

inp;4rt1A11y? 

MR. MCMIAN: Nr 	r. 

61 
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rim CnURT! 	no yenu knnw 4-inynnn so.qtr.d in 

	

2 	 Jury hnx7 

	

3 	 MR. MOROAN: 	No, I dn not. 

	

4 	 THE Cill1FT7 	0n ynu lzripow e11- 11Pr nf 1hP 

	

5 	,J1Invneys inunlvpil? 

	

6 	 MR. MORGAN1 	Un. 

	

7 	 THE cnURT! 	no yogl kionw Mr. MnrAui-s, thr,  

	

8 	ilt-fofidan7 

MR. MORSAN: 	Nn_ 

	

10 
	 rnimir! 	nrher than wilAt ynn 	 in 

	

11 	c. olirt o 	yoll know anyVhinu ,ihnuL th;R rasio? 

	

12 
	

MR. MORC-iAN: 	No, r4ir. 

	

1.9 
	

THE' r7nUET. 
	

Will 	yiptirri1.ii tii 	Cr1nr1 1 , 

	

14 	Th:11roct- Imis 1111 the 1 .HLY -:' 

MR. puroRnAN7 	Y0:4, 

	

16 
	 Tgr nnnWr , 	iirivo you nr ;.0.nyt5np 	 hn 

	

17 	yern ev&r. 11(..Hn 1hp. 	 nr 	rr'imo7 

	

18 
	

MR. mnr;;Ai ! 	mo s  sir, 

	

1 q 
	

THR COURT: 	RAW: you Pver 4,:nu:Hul..4 in lAw 

	

70 	c.Airnocknal!!nt ro/A1Hd woric? 

	

21 
	

MR. MilRi3AN• 	NO, 

	

77 
	

TRF. COURT: 	Do ynu hxvn frii;ind14 nr 

	

2.1 	relritiuo!-4 	 po1i47e oPfld7Pr!,-.2 

	

'.71 4 
	

MR. M115ri1AN! 	Ni,. 

	

2A 
	

TFr CnuwT7 no yno know any or Uhw 

67 
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I 	wi11-.11"eNns4 	 mAMPN wPrt- vt.ta.a7 

2 
	 MR. MnRgATI! 	No, olir. 

TRR CflURT: 	Herw louu hAtto you 11v....0 in 

4 	 cnunt- y? 

HR. MORGAN: 	•hrop ye.arp.. 

IMF COf1RT: 	Pt' 1n 	1%6 th;ff whir p did you 

7 	1-osido7 

MR. MOAN: 	Cnloralln. 

TT P nnuRT: 	yriu efmrOloye,-.A 1J.J 

ln 	ccoor.,,d07 

. 	11 

1, 

16 

17 	pmployod7 

1R 

14 

21 

27 

74 

?5L 

MR. MORGAN: 	71, n, 54i .r, 

THR COURT! 	WhAt tyin! of pmploymmni7 

MR. MORGAN: 	T mas Inst811 ni 6  1r,  AT&T. 

THE COURT: 	W1ir:re7 

MR. moRnAw, 	7R5itizi11etv for ATaT. 

TRR Cn1TRTt Whorn arp you pronrIntly 

MR. MiIRSAN: 	Tmruet. 

THR nOORT: 	10-14;dt do you do thpro7 

MR. mnanAN: 	rom rec(!iwino #11io,rvi!“ -ip. 

rfirc cnuRT, 	Arc} you ma -ryil4d7 

MR. MnRGAN! 	V. 

THR rOURT: 	T;z4 your wifp Halfiloyr-OT 

MR. mnivriAN. 	Air. 

TNE rOUR7: 	 61-11f:5 	wOrki 
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7 

A 

4 

6 	Csointie7 

MR. mnRnAmt 

TRW: COVIRTt 	no you havo inhildron7 

MR. MORnAllt 	VIIR f  Air. 

THE {flCIRT 	fir Finy nf thpm 1 1 Ji ih c1ark 

6MI. moRn4N: 	VpA, AiV. 

7 	 TFF cnuRT4 	whA r type 'of empl oymi-4r1 I do 

childrp, n hAvc7 

9 	 MR. MORnAU: 	DAuohler #14 m Houplowilm ,t&rid 

10 	moo' 	i worleinu For flepiort Prodiirm. 

11 
	

THE COURT! 	whar is; your Form,t11 

12 

13 	 mnRnAN. TwkIvo vtarK. 

14 	 THE COVERT: 	ni0 	RPrvf. ;h ri 	alimp.d 

15 	Forneta7 

16 M14. Mr1FGAN r 	V rIS 	A i r. 

17 	 THE COTTET! 	Whal hrBroch? 

MR. MORnAN! Coagl 

IQ 	 THE gOTIRT: 	Now lnog niel you smrvt0 

20 	 MR_ moRs4N• 	Thrrfil 

TRP CnriRT 	RA4if ,  you ovcir Aervmd 6N 

72 	jnrur brIrovo? 

23 FTR. mpRnAN: 	rcni , 	 ir. 

24 	 THE rAIHRT: 	HaVe y011 evPr nu•il or bpen 

.15 	Aumd7 

84 
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,r 

	

1 	 ME. MaRriAN: 	Nn, Kir. 

	

2 
	

THR cnuivr: 	ynu ovnr hat) . 	pHrson.IL1 

1ntort-t-01: jr. flIp! oulnomm of an y  uriminal 1:arw-.7 

	

4. 	 MR. MORSAN 	No, 8$r. 

	

A 
	

CPURT:. Mr, FillmAn, any 9.qm:4111)11R? 

vilTn ntRE ERAmrnATToff 

	

7 	RV MR. HIL1,MAN: 

	

Ft 
	

Mr. Morf.pArl, did y rol 	t-110. cl utint4ou I 

au4kor1 vrevio6n1y7 

	

In 
	

Vf:R 4  

	

11 
	

And whal 14 .7; o1c1 y o ur  ANNWP.P 	to 1hal7 

MR. HILLMAN: TbAnk yn”, 

TRV CMIURT: 	Mn. Lippin. 

MS. riTPPTS: 
	I ha v e n o  ill uguion.F., yoqr 

7. 14F. c7rnuRT! 
	Stilo may p,xf,pcinp 

pvrpmptor y  

MS.'LTPPTS: 	Th.inV y ou, y roir Rini 	The 

	

2n 	 wmild th;irl. and a'2414 10 PICCilt-4kJ Mr. Tirr'y- 

	

71 
	

COUR7! 	Mr. Tirey, Wi OD rink you 

	

27 	for yoor 	 you A.F. 	rrep) to u o homt- ?  Mr. 

23 

 

Toy. 

	

74 	 MR, TIRRY: 	Th.rfsn 	you. 

T-I 	 Will put fLall p.P.othv.r tiiii 
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1 	 THR Cr.RAK: 	Kmnnt:rh A. Nnvmk. 

E•1N7f11 A. INCIVP,V., 

11.1vilitj 	(Irst tinly 	.iwi P p 	ii 	011 	1hr. Pv1111$1 	ttw 

A 	WIPIPI. IriIh eind hnihiuu tnIC' rhel 	 1w3.01.- fr1s.0 mnd 

5 	RAM 	filllnwA: 

A 	 THP. COURT; 	Mr. Nnvak, On ''nu knrA...I of Any 

rr? rittnn why ypo cmila nnl hp. a ri4111 ji)vnr7 

A 
	

MR. NOVAK. 	No. 

TRR rnuRT, 	ArIL. ynu 	In t' 	WI I), 

IG 	auynno kPAtiarlwi Iii ynii in P1IP Jury'to4K7 

11 	 FAH, NOvAN: 	Nn. 

17 	 THP COURT: 	Do  ynn klinw e;i- hp!r L.r thF7 

IA 	,.tirnre!yn 1nvn!ve4117 

14 	 MR. NOVAE: 

THE COURT: 	nn yriu kiiow thin dor.ondAnt, 

1R 	M. Mnraga? 

1A 
	

TRR COURT: 	Will lulu fnllnw Ihn Comr(' / r% 

IA 	 thft 

MR. NOVAK• 	Ye..s, 

THA COURT: 	 thoup it m1it hP 

.7.#1 
	

ihan wh,it yoll think ihr. 1.pw1.<7 

MR. NOVAK': 	VOR. 

Tmg (4,nuRir 
	

Rave ynu o-./Rr helpri thm 

25 	nf A vcrimn7 
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MR. unvAi:: 	Kn. 

	

7 
	

TNR cc1I'r 	ritiycia hAve. 1.14N/ frion&A firL 

	

a 	re1,2V1von 1iInt kre prille!ut ort)r1PrA? 

	

4 
	

MR. NOVAK: 	Nn. 

THR (7.01INT; 	an you know aoy of 

6

iii- 

I nicuhar mAy he- 14:al1pd tn tes;lify 

	

7 	StaUe7 

MR. Umr4r: 

TIM nOUR7: 	Now Tong have ynit 11.04-.0 In 

	

10 	iponorimniey7 

	

11 	 MR, NOvAK: 	Apprnmimately rIvp year!-1. 

	

12 	 THR in[111R1; 	Prior lo thaI whore 01/1 yiiu 

	

13 	r41.silv7 

MR. N0114141i: 

THR COVST: Were yoo employ4a back 

tq 

MF. NOVAK: 

rrR cnrmr, 

M. NOVA. 

VA,q. 

WhAt 1 . ype or empl4lyment7 

T 'worked frsr Uslitt-A Parl;e1 

70 	norvIA:e, UPS', 	rii 	ir1ri1rr, 

21. 

7? 

2:1 

24 	tImp1nyv07 

75 

TRR CO1FRTt 	KIPS? 

M. NovAn- 	VAN. 

•HR nnilET, 	Where are you prosontly 

MR. woVAI4: 

67 
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1 	 THE cnup71 	W1il4t An you dlo there? 

mR. NnvAn. 
	Tim h In 	prt-lidHnton 

A 	menrojc-r. 

4 

7 

11 

17 

13 

TRE nODRT: 	Are- you uk.-Irriv-d? 

MR. WrIVAN! 	71. 

THE CnTIRT: 	Ts your' wifH ommployeA7 

MR. NOVA 	Ven. 

THE mini. : 	Win•re 	1iF;-1111- work7 

MR. HnVAK: 	RarhAry Go4imt H(.6Tel. 

THE 4-:OURT: 	no ynia havw nh1lAron7 

MR, NOVA 	V. 

THR n1IURT7 Now miqny7 

MR. NOVAtfr nrio. 

14 	 TIM CrlOPT! 	Ripw 01A ik rhe. rhl1d7 

16 	 MR:  WnVAtt 	Twn yl4w6rR old. 

16 	 TRH cnuRTI 	;MPH 	 IlvO 10111h 

17 	rola your wiCH7 

IB 	 MR. Nr1VAK: 	VPm, Hria. 

In 	 THE. rOURT: Whit im your formal 

7n 	pducArinn7 

2% 	 MR. NnVAK: 	Twelve yenrN 	abo.ut two 

71 	yeAlrfl of colle.go. 

2z1 	 THF cnaRT! 	nid you Horvp in the Agunod 

24 
	

frirco.s7 

MR. NOVAK- 	Nil. 

rill 
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1 
	

cnuFT: 	Natio ynn tIver RrarvAd AR a 

jnen• hernre7 

MR. WCWAK: NO. 

	

A 
	

THE cnoRT, Havm yrtu Nvor sued or bwen 

5 

	

6 
	

MR. NOVAM: MO. 

	

7 
	

THE couNT! 	}tame y(Jti 1-5:UP -1.4 had a ptirnal 

	

A 	ini'Pr•rat fn any criminal naa*I? 

	

MR. NOVA K ; 	A few ; ,thR nnom that T do.a.41t 

	

in 	with will) my nompAny. 

	

11 	 THR crIrmr! 	Thom,:m wHrk rnlatell to your 

	

12 	#-:mploycr? 

MR, Tuntrsg - 

	

THR Cf11RT: 	1.44.1rn ynu a wittinsii in any Or 

	

IS 	Vhoso e:anmR? 

	

16 	 MR. MOVAET 

	

17 	 TKE CrIURT: 	Did thely take plane In flits 

	

ln 	A1eit0 nn in 1)11nn1;q7 

	

19 	 MR, NCIVAKr 	Tr t hi- 

	

THF CrIHRT: 	Anythinu by rr.:umn or thnAp 

thNt might in any way inflafinnk yino In thir,1 

72 

	

2S 	 MA, NE1.1.01.Kt 	Nn. 

	

74. 	 THR (10HRT: 	 thneot. nrimln,N1 g:rpriv, F4 nr 

	

25 	civil c:alqi-s' 

aq 
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MR. NOVAK! 	Crimin.11. 

2 	 THE COURT! 	What wftre thH chArull! 	in 

thost- ck:les? 

4 	 MR. NOVAK: 	a-rkind lat'GV:ny, pHtl . y laenny 

5 	thAi's hoisiftally /111. 

	

THE CriI1RT: 	Wol 4n nol -  fRolthrlr thoHu? 

▪ re5.1As wnuld Ih Ahy wAy itifl9ph0e 909r vitrdile:t 	ti 

▪ thIR nARR7 

Mi. NOVAK! Nn. 

n 	 THE. cnTIRT- 	Anything hy re-Asmo or rhos 

11 	c.-1:4vt-4 that left yiPu with it, 1A;,4 fpR1lho in urttn.r:Al 

12 	aZwilt,tho: c:riminal . jw4rtue- tlystem? 

	

MR. NOVAK: 	No. 

14 

Ih 	gonpral? 

16 

17 

1R 

TMR rznuRT 	nr about attnrno.ya In 

MR. NoVAK. 	Uo. 

THE GOURT: 	Mr. Hillman? 

VOTR OTRF_ RKAMTNATTOW 

1 Pt 	RY MR_ F.ITT,LMAN 

711 
	

Mr. Novak, you hoara rho qunKrIon T 	kt-0 

is thAt corrper7 

77 
	 Tr.R. 

7:; 
	 yonririHviP 	ho to th.e4t? 

74 
	

A. 

75 
	

MR. HTLLMAW. 	Thank yon. 	Nntlilnu 

70 
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1 
	 THE criilSTT 	MiNR 1.1ppin7 

M. LTPPTS; 	T hAtktft no qui-l.kt-inon. 

Tgr. 170UPT: 	Thk i1pf .kut.to2 mAy 	 tho 

1,- ea4ind pr-vpwsiatol-T 

ioff thp 	 dismikmion Rut el=rprIrt...d.! 

MR. HTT.t.MANJ 	WroW, ytlur 110 -rtor j  

	

7 	dolonmo wool0 thAtik And kxnuAt'' juror ranwhilr S4, MP. 

78F (MOTO': 	MP. Dauiti, igt,• 06 rhanIC ynti 

	

In 	r o r yemr ktrenliAnnizt toaRy. 	You Are? fprl, p t- n vn 

	

11 	homp. 

	

12 	 MR. RAVTS: 	Th.Ank ynu. 

THP 
	

c1avi ArlAnti Knapv. 

	

14 	 nrARr. AFMANI,  VRAPP, 

hAviTiu been first duly :4worn to toll tho truth, tho 

	

16 	 trii1 - 11 Arbil nothiug hut thk truth, rigr/f/rtd ii r1 

	

17 	ii1 .ii 	1- 0110W:14t 

	

18 	 THR GflORT: 	You hAvk hriArd thi,f quL.64.1 - innH, 

	

14 	Mr. /-:ti.%siv. 	Tl• yem 14hi114 	rPaf4nr0 why ynn 

	

7'0 	ht. 	IHir jurorT 

	

21 	 no. KNAPP! 	We!ll, whon my tittxl' in 

	

22 	pinnuomt dslitibler JT 	1 i.vrij,tet hmmi4 Nhrq WA1.1 

vn 

	

24 	 THE. rollURTi 	no you think VI,HI tAight 

	

7.5 	i6C7uenr!el yelur vmrdlc:1 In thi'P. na!4.17 

71 
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1 	 MR. KNAPP: 	T do, mir. 

THE COURT: 	Thrlri Tint.  uoinu to i4unnso 

	

3 	yori_ 	Th,Ink you fn r your attendHPOIA Inday, Mr. 

	

4 	KLapp. T 1IIi 'I o r-rep in 00 hnmp, Mr. KnAvv. 

	

5 
	 MR_ EMAPP! 	Thank you. 

	

A 
	

THE Cr,P.Rg' 	JamsN Reimrlrm Marsh. 

	

7 	 JAMES RETMERS MARSH, 

having h000 fikO41. duly Aworn In 11:111 thv. trolh, fho 

wholo truth and nottlinu bolt the t'rultir Ir:FIAIrloa Ana 

	

10 	A.:lid as follows.r 

	

11 	 THE COURT! 	Mr. Marsh, do yno know allyoro' 

AoRteol in 	Ii I' jury box with ynn7 

MR. MARnH: 	Ni 	sir. 

	

14 
	

THE COURT: 
	nthor th r' ' whAt yrm ho.4 , (1 

	

ln 	cooirt, do yon know anything about rho ooso? 

	

16 	 MR. MARSH: 	No, Pgir. 

	

17 	 'ME COURT; 	no yon lenow 4=!I r .1.• r r f Ih 

	

ls 	ottcir.no.ys 

	

ig 	 MR, MARSH! 	No, :141r. 

	

PO 	 THE COURT: 	nn yoo Ilnow Mr. Mnraua, Ihp 

	

71 	dr-FF.ndAnt? 

MR. MARSH: 	NO, A3r. 

THE COURT: 	Will yurn fnlow thr- fionor's 

	

4. 	Inntrunflons nn thi=l law? 

MR. MARSH! 	7Rs, 

72 
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I 	 THE rOCRT: 	And if 	 Tnsk'risotions OPP 

clfropont thoin what p.m think thp lkw 1 	Jill yoll 

3 	 yolir own porPinnkl he21iaLfs; 	 tho 

4 	neolot. e, TrisFruc:FInriR7 

5 M. MARSH: 	Vns, Nelr. 

6 

	

THE non -RTI 	HAVH 1,011 	 rniploof-ei In 114w 

Frriforfi!volsr-nt rp1a .tp.15 wnr147 

Fl 
	

MR. MARSH: 	Nn, 141 . r. 

Fl 
	

T74F1 nnuRT, 
	Now, havo ynu nr any hosinH:.L:4 

12 

I Al 

14 

rhat yn0 mfuhf-  hAVO 	 IntFTItrd It C-Uu-'r ir)volvild 

4s 4 victim In 

MR. MARSH: 	YFIN, HIr. 

TRE COURT: 	1-144:4 II hAppona%1 i nmmbor 

tluuo2 

1 
	

MR. MARSH: 
	

VPH, HIP. 

16 	 TKE 	 7LAII tt,,LeR a Okr dvAiAleRb;LI, 

17 	MP 	MilvAh? 

1R 	 win. MARSH. 	Yels, Hir- 

14), 	 THR C.C4UR1: 	Ana travo thp4.F. C;imr ,.R 

PO 	to ycmr husInolqA 	Ihrt mOst riar? 

21 
	

MR. MARSH: 	MitiOr vw4ndAllis.m 

72 	 TSE Cr1NRT: 	li,pivp your ri4prirtr-rd !hes, -  

73 	InntOlc.n1w., tn tho 	 .40.htlyttkoR7 

24 
	 ME. MARSH. 	Vr-lq 	I P . 

TRE nnuRT , 	m.vt. 
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1 	ukul.rpil with thip! way thk If1 	aue haflalmil yoOT 

	

7 	oomplalorR7 

MR. MARSH. 	Vpts, Rir. 

	

4 
	

THE (MORT: 	RaR anyr;nM eve:t. tifikr1 mrre!mtit-d 

• eiri any nf thORf! OCnaninnni 

K MR. MARSH: 	YPA, nir. 

	

7 	 THE COURT 	ntil 	 riattmra uo to triH1 

• it you krow? 

MR. MARSH: 	I aoriir toOikvk so. 	T 

	

10 	ho1ic‘wi4 thPy wri- pl riisbartlelinka. 

	

11 
	

THE rniliRT 	no you thInk !honk 

	

12 	1.xlikrirloop4 ffliuht to any v.p.41, 	 yOuir vetdif:t 

tr thiii; naq,17 

	

14 	 MR. MARSH: 	T wooldn't think nc). 

	

15 	 THE' rmaRT: 	Arp. yoa .187:3o.H;ntd1.0 w;t4 Ar.y 

	

1E 	14w wrifi4P1%0Mpunt offinerN7 

	

17 	 ,MR. MARSH! 	Nn, nir. 

THE nnuRT:. no you know ay of Ihfr 

witneRBen whoncr nammn wkrk read? 

	

20 	 MR. MARSH: 	No, Air. 

	

PI 	 THE CCURT: 	Row loou Iv 	yno 11 1 .0 iu 

	

77 	 ftoonty7 

	

23 	 MR. MARSH! 	Rinkto•o ymara. 

	

74 	 THE coURT ! 	Aod woold yob tkll tit; the. 

	

2.5 	nature. of yeri,r kmploymkrit or Unetinmar4 . 7 
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A. 	I'm solr-Autployod antnmntivet. 

7 	 TH7 GOTTRT: 	Hnw lnng hivi yrrn onvelve0 	ru 

-that huAinon,n7 

4 	 Mk. MASHt 	S.inro I Arrivr0 	in '71. 

5 	 THE! 47nuRT: 	Ar 	yent wea•r$•io17 

A 	 MR. MARSH: 	Nn, 

7 	 Tkn 	IITHAVO yno.,Rver latan-tn . 11-1-Arv1r.d7 

MP, MARSH! 	No, RIP- 

TuiR cnuRT: 	1114 yelat :-Af-9rs.01 ,• ;11 thf: Formt°11 

10 	frirr:om7 

17 

Mn. MARSHI 

TNP. COURT: 

M. MARSH: 

TH7 COUIRT: 

YeLk, Air. 

WhAt lAranc:h7 

Army twei yrs. 

Whit IN ywar - formal 

15 	rOUC:A tin nT 

MR. MARRS: 	Wr11,r 	Ihrnwfi rnii 1)1 

17 	cesiloge my third plar. 
	AO T UliPs5,3 Ibilt .140MS, it Op. 

crInT! HAU0 yn OW&P hPon m inrnr 

MR. MAPSH: 	 14;ir- 

TRs rmiRT: 
	Nriwiiiiy tilror? 

MR, MARSH: 
	

Twit:11T. 

TRF COURT: 
	W• 	t! 11s014.o. 	 11 1 1.111  

Mii. MARSH: 	Onr nf of:An11. 

7 
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I , 	 1 
	

THF COUR1 1 	 each of t- hulAc! lurion 

ri••eii1i 	ii 	4.#a;c:t'7 

	

3 
	

M. MARSH: 	Yflm, 	thPy or0. 

	

4 
	

THE COURT: 	WIIAt wrin Ihe ehAvuru 

	

A 
	

MR. MARSH: 
	

i4ii ril P . 

	

7 	 THP COURT: ' Did Awythiog havpsri durinu 

withr , r ;Inf for t1iIr 	triaIR Ibar miuht 	iii Any wAy 

if,11neuinik. yi,ur rh;yikino in I hi 	I r 	r1-ii' ar moAioAI 

	

10 	 KIde7 

	

11 	 MR, MARSH: 	No, Air. 

THE C.OURT: 	HaVpyrill boeni 	party  

iitivatinw= 

	

14 
	

M. MARSH! 	Yr.$4, 	r 

	

15 
	

THE COURT! 	Anyrhinu by rokon 	rhuNo 

	

16 	1itlukvionn that witjhr it) Any wAy 	rlueucr,. pour 

	

17 	vordlil'41 	in thia 

	

1S 	 MR. MARSH: 	No, rii'. 

	

lq 	 TEE cnurRTI 	lehlrr 

	

2n 	ltriuHrinnt-4 hamod uporn hoicifrot.sfq 4ekl3ng•1  FlOnus 

	

71 	lh,ar 	r4,11- n1 e, 7 

	

7? 	 MU. MARSH! 	ThA('R norre:c!I. 

	

77. 	 THR COURT 	no Any e,t,  1 h41 :,41t. or did Any nr 

	

24 	 Irf/tiRf.1% 	 yriu wIth a bAd fel,!1ing.Aho1 

	

25 	judJ4':1AT 1.4yrotHm? 

76 
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1 	 MR. MARSR• 	No, 

7 
	

THE InnrIRT: 	HAur you liquetv Wid h IIPPr4nn9; 

IiiIonFoAt In ihr ouI . r:omp or Any crIminAl oANI- ork.-!r 

4 	than tholro-!. vandAlit;in ni461. 1 s you spoko elf 7  

5 
	

MR. MARSH 7 	No, s ir. 

THE couRT: 	nci you accvpt tho,r! 

7 	t 	pl 	thAt T4nive montionr0 rouAraIou 

tiiiili.; rf vroor and 1.11*-1 prowumplion 'Jr lun.e.r. ,% , 7 

MR, MARSH! 	AbooluFFIly. 

i n 
	

THF. rOURT: 	Mr. 

MR. RTLLMAN . 	ThAnk you r  3101y!.. 

1 2 
	 vnTR DIRE RXAMTKATTCIN 

3 2 	AY MR_ ilIr.I.MAN! 

14 
	

Mr. MAr411, wooid 	fRnt.  1)1.41 MP. Miirdurr 

i!L: of A 	 11A1Azi;rworii1 wiev-h you wrfk.JIlt 

16 	your dolhorAt$onR In mny loamy'? 

17 
	 A 	 No, 'Air, 

18 
	

MR. RTLI.MAN! 	Thank 	 Nn11 nu 

1 
	

TSP. COnnT: 	MR. r.ivpil47 

7ft 
	 ms. f,IPPTS! 	Th,irik you, Judurr. 

21 

	

	
VOIR DIRF FAAMTNATTON 

• M. T.1PPT51 

q. 	 the 1:wo iiiri0.44 that yn%1 Httrvi!c't 

24 	 1 thrliir 	tit In 	plur vt.rdictA;, 	i 	jur.nn 

25 	;/10A to Agrtr:el on irn opInlo-n7 

77 
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• 	

1 	 A. 	Yksi, 	wprr. 

Ms. LIPP -1- 8! 	7'hdLink yogi, *41r, 
	KothIllu 

	

.1 
	

farlhpr. 

	

4 	 THV, MIT1INT! 	Si; m.ay Pxf.prit644:! thn 1h;r0 

	

fi 	porr , mptory 

A M. r.TPPTS! 	Yoav Honor, The S1F1 1(.-` Imula 

	

7 	th;ink and aNk tbch nnort tn nmoaRn Mr74. Parci. 

THE ;704RT: 	Mrs. Ponci r  wi wouIa 

yna rnr your 1l1on04nno. 	'fun 	P. fep to un 

TRE r:7.RTIK! 	Goo-r& 

	

11 	 FIRARV 1.7F. FTTTEUSER, 

	

12 	6.-Iviou he 	r1r$4 ,  srworn rn re-,11 

	

13 	 truth and amthirn.) but thr truth, tvP.tIriril 

	

T4 	moid tu Inllown! 

	

IA 	 714F. COURT: 	Mv. PtttAnume, bitvinu ht.!.-Irt1 

t 	iJui ijTiF 	Ju havm ben-10 aRkinu. dr) yua know or 

	

17 	any PflaAnn why yoiJ cnala not In.. a rair arit3 impArVIA1 

	

IR 	jurov7 

	

1 q 
	

PTTTRNSP.Rt 	NO. 

	

7.0 	 'MR (111:ORT! 	nn ynks know Aoyonr. Re,Arod ;. 

	

21 	 Piry hnx7 

22 

 

MP. PTTTRUnER! 	No. 

THE (MORT: 	)tho-r than wh.11 yri0 hv,lvd 

	

74. 	 tIiiri miirriitoo, 00 •na know anyihlou ahoat 
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I 	 MR. PITTENf;ERT 	No. 

2 
	

110: COURT: 	ynu ki-.quhintrul wiUh M. 

5 	LlIvt t;, wLn 	i 	hi 1;15)1vy 6istrc":r Attnv-nn,y1 

4 
	

MR. FITTRUGER. 	14n, 141r. 

TRP cnuRT. 	Arm ynn h(lqua1ntp0 wiVh Mr, 

6 	F:11mAn, who ia th?. . (1.9F114171ut's altornryl 

7 

ilorpridAnt? 

in 

11 

MR, PTITENGER: 

THF 1011RT1 	no yrni Urn5w Mr. Mnri.“-v r  

MR. PITTEWIER: 	Nn, 

THR finURT, 	Wi71 yor) follOw Ihp 4101101 4 A 

11 	TrimtpuniluuK nu the law? 

1 S. 	 MR. PITTFNnFR: 	T hOU your p.1 01-1111n? 

14 
	 Tpr CCIVRT: 	Will ynu 	 Crio1 	2-4 

15 	 ou the 1.4w7 

1F. 	 M. RTTTP.NARR 	VPA. 

17 
	 THR C.OURT 	Tr th• CuurtI.i4 In).-AtrurIttsluK 

TS 	flo 1)1L! law 	differnnt than what 	iiii 	tiu tiL 111.,  1 

1 q 	It-k, will yrn] havp any prohli-:m 	1 I' tri 	Ii1i ynur 

2n 	 r. 	1 boli&fs in 1. 011nvolnu 	Cnnell- ip; 

P1 	TrintruntiuuW? 

MR. PTTTFPGRR! 	flin t  kir. 

THR conliT! 	rin you )p,i v 	y hekrioQ 

74 	inp44;rmd.rnt ,7 
	

flit you haq“. 	pruhIPm hparinu7 

MR. PTTT -5:NnFP! 	V•A, 

7q 
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• 
1 	 THR 0DUAT: 	Do ynu wPar A hArinu aid'? 

4 

5 	Surry. 

6 

MR. PTTTFM5RR1 	*fr.8, sir. 

T117. cnnHT 	ArP yol] wusrinu it 10clay7 

MR. PTTTRWCIRR! 	No,T fnruDt 

TIM (flFfFT 	If yuu Arr.- nr-11.c1P11, w111 yctu 

7 	hvinu yuur hrmrinu mid w i th yuu7 

A 
	

MP. PTTTRIMFR: 	7 , 	 r . 

9 	 THR rounT! 	Aro yno hmvinu ilny pruhlsms 

10 	unill-rsimndlnu yin:,  nuw7 

11 	 MR. PTTTENGPF: 	Nu, 

12 
	

THF r.OuRT: 	Wu ArP in Pi rAWM t1ir4 

1R 	 Arni,o4hic:141. arr.,' just erR.Aarcil ;41,i1 	All 

14 	rnrturliv 	that And if hrly 	f yon hann kny problv!ill 

16 	hsartnu mo nr 	mttfrrIleoloo, or witncon, joist rmIrkei 

16 	your hand, 1f you wru11d, 	 snWi citon 

17 	awlurea 	PVFO-yrOl hoars WhAlls uniou un, 

1B 	 SWWQ yITh I 	F V I F 	I F P 1I thr! %.,- ;criw of m 

1 1 4 	cr1mo - 

2n 

 

M. F7TTENnFR! 	fur humH was hurulmr1;:t-d 

21lui I four ypapik huel. 

TI-1F nriTIRT! 	WAP. PhAt ir 	 r:oun1y7 

MR, FITTFNCIRR• 	VRs, sir 

THF flOURT: 	I) Id ynu 	upri ri ii lu ihw 

PATSY K.', SMTTH, C1FF-MTAL couvT RFPnRTRA 
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1 	 MR. PITTPNGER:  

7 
	

THE rnuRT. 	AI'Lynrir 

MR. 'PITTENGER: 	NO. 

THR 001IRT: 	 yt)1.1 4Fi I i 	r i ICI wiIh IhP 

A 	 Ihoy 	til 	our 

MR. PITTENGER: 	Vets, Air 

	

4":11EIRT: 	W,010 l'hot 

A 	Inr•I I J 	II .1:1-1. 	y l oir 	wpr4.11c: t 	in 	!hi 	r:plitiFt7 

MR. PITTFNGRR: 	NO, 

10 	 TUE C 	 Art-,  y00 antioAintea wIih mi$sf 

11 	 orflci-:rW? 

1/ 	 MR. ptTrgnciRg! 	No, KIr. 

11 
	

TA- F. COUNT: 	nfl you know mill, nr Uhr:f 

lA 	 nArri. w?Y.o O•-Ad by IhP dIstin1 

1F, 	4Vtor16.r.y? 

MR. PITTENGER: 	Nci. 

1/ 	 THE COORT! 	1411W lflnu hmve ynu I Ito 

1R 	nor r:owinuility7 

lq 	 MR. PTTTRKGPF! 	Forr.y 

20 	 THR COURT: 	Arp yoo rktri1loymd7 

71 	 MR. PTTTENREE! 	 Ar. 

77 	 TMF cnuRT. Whi-rr do Imo work? 

7A 	 MR. FITTTRMIRE: 	T work Fru.  RE:yroolla:-.1 

74 	Fleetr. lo. 

PS TH rouRT! 	Whiir do you an therp7 

.1. 
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M. 10 7TTEUrIE1• 	T i m An 	11.fcA 

TRF. .7,1111R17 	Aro ynu marrir.d? 

MR. PTTTENSRRr 	Y011, tttiv. 

PRF. tOURT 	TA your wiro Hmr1nyod7 

5 
	

MR. PTTTENSER- 	Y(-9, 

THE r.00ET: Whelpe OnAR she work? 

7' 	 M. PTTTENGER! 	Sho wnrks for Whilinu 

Fl 	Rr, nthorA. 

TRIP. C0URT: 	Do -viol havo, 1111)dron7 

in 	 MR. PTTTRIAGFR: 	Two. 

THE rnriFmt 	nn thy 	1vi 	uC1.41ok 

M. P1TTENnER! 	VP, Air. 

14 	 THE COT1RT: 	What ,typo of wmploymeo1 Ora 

I 	Ihu. Lhilflren have? 

If 	 M. FTTTENSEE: 	T havv. erne: Hon that wrir-L-A 

17 	feir Whiting ErOthors w-ind rone• Ann thailk In ri 

i 	 I ,  I ii D 	ij 	lo)singlfls. 

lq 	 'FRE cnuuT! 	WhAu I 	r fnrm,41 

20 

T1 MR. PTTTPTISP.r! 	SIrjh 

22 
	 7-1iE (MOWN 	n;d you 1..-40 -rwi' in thi' Arrit-16  

23 

7.4 
	

MR. PTTTENSER- 

25 
	

TRE COURT: Havo ynn ovnr NRrveci aR a 

R2 
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jrivor loofuri-!? 

MR. PITTEWIRR: 	 Air. 

THE CrgIRT2 	Hnw many timt.7 

4 
	

MR. OTTTRWGXR! 	TI—WILI.A fp! 	rt-idOrell Oretha 

iiry ,T4nd T wRivi Oh a rf?lielral oourt tr)Al Jury. 

r•s: rcirRT: 	ffow lorru Ago mas the 1- mdel?ri,11 

	

7 	nntirl trial? 

MR. P7TrRNGPR: 	4tit'llit four yoarpi. agf1. 

THR CraIRT: Do you rovRembPr ;JI 	WaA 

	

ID 	rrIm171.741 catip ur c;;vi1 car.14 - 7 

MR. PTTTF.N(RR 	Tt wJ, a rrimin0.1 

THE CrIURT: 	nio I-11kt jury rpAn11 

ME. PTITENGRFt 

cnuRT! 	nig! mnything 

	

IR 	rhar rrihl vhAt miuht sowohulo Iu11- 113t4 (11.0 prolr 

	

17 	h id i riiJ iu Chie, tv1A17 

	

1R 	 MR. PITT 	FR 	No, Alr. 

THE COVET: 	RAVf.. you 0,vPv. Kw-A or liv.en 

wiled in nny Pype,  nr procileding? 

	

Pl 
	

MR. PITTRWIER 	Wn, 	i 

	

2:7 
	 THR 	 Havo you 1.vnr 1.1.011.1 a Lwrglina% 

1i-ro4At in thA co,Vnom,4 nf nny 

	

24 
	

MR. PT7TRURRR: 	Nor, sill. 

Tr R (iTR'1' 	fli, ynu 	 prtsiciolrA 

H3 . 
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1 
	

thelT h.vr- AIludeld Un prPvIrtnAily Pou.33*011';U 1 . 11A 

b1I!'I1fr 	1.r Livniof Atia tlkf• prtamumillinn of innorco:1"7 

MR. FITTTPWCFR: 	Ye, p; )  sir. 

	

4 	 THA COURT 	fln yno t3i(1114 you nFill him Fair 

hi both AidoRO 

	

6 	 MR. ToTTTANWAR: 	VeR, Air. 

	

7 
	 TRF CnURT: The afcrn,-~ MAy 

third preemptnry 

MR. KTLT.MAAJ: 	Think yfln, 

	

1 11 
	

Filor Bour, 1-hieg OFfonr4v- wnold IhAnI4 And 

	

11 
	

roCt:iir;p juror ciumhor 3%, Mt-. Rrte71PP. 

	

17 
	

TRA COURT.. 	MK. Rool1kr, 	ao IllAuk you 

	

1S 	 yuriPr. aitetridmns:0 And you arm frAte,  to go homo. 

	

14 
	

MN. Engrit.vR: 	1'h..74 	"on. 

	

16 
	

THE CflURT , 	P7oHRn na13.4nolbrtr 

	

16 
	

TRR 	 RK: 	Arin Scntt 

	

17 	 RPTC senTT 

	

1R 	having benn first duly tl-IWOrr) 10 ,te11 tto Irotb, tho 

	

141 	whoIv truth And nothInu hut 1-111,  truth, re , Arifiq-a itn0 

Snid AS frsilnWn.: 

	

73 	 THF rf1DRT: 	Mr. TAPILIA, do ynu kow l)r" Any 

modtty you e:vio10 not LP g4 	r And imo1r1iA7 

Juror? 

P4 	 MR. Mr.T711 

P5 
	

THR rouRT: 	no yogi know anynne! 

Lit 
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I 	li I 	y cor7 

	

2 	 MR. MP.T:7• 	No. 

	

3 	 TPF COURT: 	2141 y osi linow an y tIlin j 	1itinl 

	

4 	thIR rAt=tri othrr tbein whAt IIRRrd in nnurt7 

MK.MF.T7: 	ND, 

	

6 
	

THR r,OURT: 	Aro yna 

	

7 	1-Ithpr nf the ;41 - tr,IrroPlys involvt- 0 7  

MR, 4FT71! 	r hkii• 1-11-tv.n thr. aer&roMn; 

attorney, ItlaT 1' don't krow win hP is. 

	

10 	 THR CflIr! 	WFu't-'i Ao y nki Ihihk y rm 24,14W 

M. NT 	T 	trnurt, herouke T hawl=! Iwon 

	

13 	 r 	 . 

	

14 	 THR COURT: 	Why 	 ynn Iiirii In enroirA 

	

15 	bororo? 

	

16 	 MR. M7TZ, 	T hhel nrimin,arl netst'H a 1c/Fiu 

	

17 	[lira'. ago, 

	

IR 	 TRE COURT! 	Work-,  you a drrond,104 1+4 rtinNi! 

	

1q 	nriKvs7 

	

7n 	 !CR. tot -gl-V.. 	TN. 

	

91 	 IKE nwIRT! 	Wh,it ws-Trt 	thR chAroHN in 

	

:1 7 	 cagrE-1, Mr. Met-1x7 

	

7A 	 MF. MET71 	Conpirkny to nommft Ihmrt crri 

	

24 	wrortainu 

	

75 	 71-117 nowAT : 	Did Thr,A,t 	 uo tn 

RA 
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t r i A1 7 

2 	 MR. MET: 	Nfl, thf-y dianIt. 	Tt' lo“iF4 a 

3 	1111-1,71 hvirgain, 

4 	 vip coHNT: 	HflW long ;lull wAs th.4t7 

N M. METII! 	A r:mailloi. yFovars T think, Aboal 

a yr1.4r or UW6- 

7 
	

THR comiT1 	Ar*1 you nn 

MR. MET!  

9 
	

TIP COURT: 	nn ynu think it would V$k 

rilff;nult froo ynn rn he A ricir ana 	 I jurnr 

11 	n thifk 	Ana an juslico to inlill 

MR.,METI-.1 	Kn. 

13 
	

THE CDUR ri: 
	Do yoo have any ill reHllnus 

14 	„4ht:•ar thP. crOminal inatn.e A.y.srr?m, 

1 F.) 
	 MR. 	R1:7.: 	Not at 

1f 
	 THR cDURT: 	Do you havFr koy )11 Pre-13 /14. -  

17 	 Aliornoy'p4 

IA 
	

MR, MFM: 	Ni.. 

l q 
	 Tar. (InoRT : 	nr rdlout a,orrnso attornnyR7 

7.0 
	

MR. MRT2! 	Ni.. 

21 
	

THE COURT: 	Will yna follOw th«. C1-lur.1 1 :4 

P2 	11.2-LIviintitJnm crn 	1 . 1141. 	law? 

MR, ME77:1 	Yvs. 

THF cnuRT, 	fi- A0,,  you 1,,vor 	I it vir:1)m 

PA 	nf a crlm(37 
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MR, MRT2 - 	Ni. 

	

2 	 THr nmraTt 	H0.4, Mr. HillmAn w./ ,  Ual.J” 

yonr aft(IrOey7 

	

4 	 MR 	MRT`-,t 

	

- h 	 THE cnovT! 	Are yron mminmint-'Hel with tiny 

	

A 	law oinforoemen1-  nFfic!err;7 

	

1 
	

M R. M E 1':1T 	No. 

	

fi 
	

THE CfMNT: 	Pnliqtr,  ofrirlers will Vie 

tv!ni. ify1nu In 	1' r4 41ASP', MV. Mv I'' 	flc yon 101ink m 

	

70 	pntinv- offic.:or'A r,LIAtimorly if.1 more nr 

	

1 ) 	helievahlvl I.!ither way heoleAur.ol he's a pollri- 

	

12 	offif:or 7  

MR. METZ• 	lin, 

	

14 
	 THR COURT: OAVO ynn 	ha0 any boll 

pNpr-i-irtne:e with any 1ww t-nTnrr:emrint ofriceco7 

	

I a 
	 KR. mFT7.1 	No. 

	

17 
	 mimaT 	Jn yon lennw any or Ihe 

	

1R 	 whAtk4-. nNm#s toftmf! 

lq 

 

M. MET7.: 	Un. 

THE nouRT! 	How loroa have glown 111/1..0 in 

7; ri 	i;Ir,1y? 

	

2a 	 KR. MATZ! Twenry-wo yrs. 

	

21 	 THF Gnu .RTt 	How F.11. have. you, goof= ih 

	

7,4 	stlhon17 

	

P6 
	

MU. 	 Grmadatr-TO rrom lt)Lib nr:hool. 

S7' 

PATS'; F, 	 nrrrcTAn COURT'RFPORTER 



1 	 THE Gat1RTI 	Whal 	sichoOl aid ynu 

7 	u4'.r4d1,sit.,  foom7 

3 
	

MR. MF.T;1 	Ch;-sphyrill. 

A 
	

THR r7.0t1RT: 	WIlkt ye..0 Ala yon aralls%ale7 

Ps 
	 MR. METZT 	'RA. 

a 
	

THE COURT: 	1.157 

M. MRTZ: 	Yr1K, mir. 

THR COITRT? 	Whirr Are yoo 	111111nyPd? 

MR. MT: 	T'm rsct s.Lslnyd. 

THE COORT: 	Wirnrci i 	ill.% 1.ttAt LANcr. [pr.  

11 
	soi1ls1myshon17 

1 3 

Is 

1.5 	Lintlmilloyltd? 

17 

MR. MRT-7. 	Thrlfty'k_ 

THE COURT: 	10i61 .  dia you dn thro-0 7 

MR. KET7: 	T waf; 	ntrinV 0Hrk. 

TRR nOURTt 	Row 1onsj h;ive you Isi-vn 

MR. MR77.: 	Oh, ahoot rwn o 	 yekr1-4. 

1F1 
	

THE CiltIRT 	WhAt do yno On trl mArn a 

1R 	i 	i riu7 

7,1n 	 MR. METZ! 	T'm inflvponginVly 	I dun't 

PI 	tivP tri work. 	T'm inilHpe 'rldAncly wealthy. 

27 	 THR COURT 	WhAl ig yelo4A Aourno iI yriur 

71% 	ws;t1t1il 

24 MR. MET;l: 	T belitei? 	buniAl nr inhrtr11,41. 

THR COVrT: nu you hAvO pAreEn1A liwinu 

RH 
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I 	1,1,!rf? 	in 	ibis. r:rorimIlnity7 

	

2 
	

N. MR71":":1. 	7em, T an. 

rUF f:OURT1 	Wil.4[ typo1 emp1nymrtni drilm$:; 

	

4 	ynou father have? 

	

Ti 	 MR..MRTV.: 	Re ign't. 	My mot- hor iqllrkS At 

	

6 	Cirras rircus. 	My fathor Is d0003l!..110. 

THR CCIURT! 	Rid hP dip or o a ticral 

Cii$15;rin7 

MW. MR77.! 	RPAP1 att7sck. 

	

In 	 THE COURTt 	nin you have , hrOthi, Prk 41-111 

	

1 	 Itur 	1 hr!re? 

	

12 	 MR. MRT7,1 	VOR, I an. 

	

13 	 THE GOSIRTT 	141.164 ffiarry? 

	

14 	 MR. MET:',7 	T havv 	hrvither. 	Hp'm PS ...via 

	

15 	hn wrirks nn Tartit 9Voirtn 

THE COITFT: 	nn yula havo o 53tr.41- Or olf41-17 

	

1 . 7 
	

MR. MET! 

	

111 
	

THE COURTI 	T-1•N'siel yOkli 1,410rP1"- 1111.0.71 ■■4 	11 ' 

	

lg 	bofor7 

	

7.r1 
	

MR. MET.7,! 	'Ye. 

	

9. 1 
	

TUF CafIRT: 	How long Auel wA:4 Ft7 

	

77 
	

MR. MR77.t 
	4hcl u t two nr- Oirop yoaro. 

THR CCIVRT 
	

'Two tI 	Chre.i;! ylkArK 	 ipine3 

	

7.4 
	

II 	I ri 	(r 'I 	rit y? 

	

P:5 
	

MF#  

Fig 
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1 	 THE COTTRT! 	WAIA it 	 nr 

MR. Mr. 	7t WAR a nrimina 	:ak0. 

4 
	 THE COURT: 
	

Whs wari thP ohNr00 iu t 1 441-  

5 	r:ksP7 

6 
	 MR. ME17.! 	Tt was an aksaul .t,.senlivity 

7 	Lplara Frew a hritm.1 Auppr~Oly asanitild 	081rh
n. 

THE 1700E1: WAR thht a nriminal  

4 	 CC,LAP t  WPPP t- hny 	tir 	mnnily drimagiliH in that 

1D 	naNe? 

11 
	 MR. MF.77, 

1 9 
	

TT-1F COURT 	ThAl prcitlAly Wi%sl a 

Mr. Mot:).. 	How m;rny jororH wnr -c: In thp! jury 

14 	Isnic with yoo, ae, yon roprolmber? 

MR. ME17,! 	Thnre writ: 12 rif 	c. 

THE OOURT: WithooV 	 thp 

17 	trpodint wws, dIA thnt Jury 1...tich a vmrdrut? 

M. mrTnt 	VA, they did. 

14 
	 THE COTIRT! 	nil anything twippl-n durinu 

20 	 thal might in arly wAy 	 ywor 

71 	thlint—Ing in 11-lit4 trinl 7 

2 2 
	

MR. MET 	No. 

THE COORT: 	VLYA had tho. nrol. prior 

74 	i:LyIrsii1 r 	 1 -1,t r 	e4, 	hst ir:r3 reec t 

MR. MRT7: 

40 
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I 	 TRF COURT. 	t7ohid1ntion7 

nu yon h,4%/i7. 	othrl.r. cohviurions7 

MR, MRT7,!: 
	 rhinv, I i k E on0+-r lbfa. 

	

A 	 4 .51 Alc:(0.01 .4.50 thltsjA 	thmh, 

nouRTt 	How ro.nently worr! 11-14'1+7 

	

A 	 MR. MRTnt 	Aboni whon T WAS. 1S. 	rIvt. 

	

7 	yF,Hrg. T wohla Kmy. 

TRR cnoRT! 	no yrill hew'i mny proh7I'm 

al:coutinu ihn!;F.! print:ip1pN 	 tho bordvh or 

	

10 	proof oiha ihr! vvoRomptInn El F 	hnone.ng:67 

	

11 
	

MR. MF17: 	141:1.  At All. 

THE. COURT: 	nn 1,0,1 vhhik you 0;115 ho friir 

tn hnrh t 	i# 	I r 	thitA [7:21?;07 

MR -1- n: 

THR 0OURT: 	QooklionA, Mr. Nillmhn. 

MR. HTLLNAN: 	Wiy wo appet,aoh rhk httnrh, 

17 	 141:nor7 

IR 
	

THR COT1NT•  

13 
	

(orf vhe.. Pwowoll 	 nol ri,, plortoa.) 

70 	 THR COURT! 	MH1- 7, in thk E:ARo guiII 

'1 	wontlon0-0 • clur lippf.ornA1 	 di4 the. pOillio 

;12 	Roront3Rp rqlpPr-sont yoh7 

vn 

 

M. M7 	v. 	i'-y did. 	CAV0111 

P4 	Rr;lAit-r. 

75 
	

THR COURT: 	Thi,.re might hk A CrInrlillt 14 
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• 	• 
1 	1111:4. ovIAP, eu.o T'm 	 rougip vi o, Mr. Mn 	tah,  

? 	a 	thank yon ror your atipnilAnno triOay 	yoo 

3 	frpF, 	ii 

4 	 THE r:LERKI 	JRni-t (Lnrcil Stiunr. 

Fi 	 J'APIET cARnr. sFam4, 

A 	 hp, (1•1 Tir1.7.1. 	1 i 1 y  mw)vu 1 u 	U1911 	L.111-4 rroth, 

7 	wholi,, tenth ftrol nnthinu blot the trnkh, 	t I I 	n6 

AHN RA foIlwA! 

THE CrIURTi 	MR. Ser:Unr t  dea ynu know of Hoy 

16 	rOANIM why you iloo30 nnt 1114 	r;iir ;-ind 

11 	jnror $n thi5 

17 	 MS. SE/WR1 	Vt!K. 	RV lonkir%t) at 11;N, he 

IA 	rololndm 	 Chavlms MHrIA-on. 	V'mii 	r!rhrus_ 

1d 	 THF. COURT: 	I'm goinu tn px4:0,-4!? 

MS. REMMI1 	Thiestk yon. 

lg 	 THR CilURT: 	Yon icrei 	lo ugl tuiiii 

17 	Ttoint! yon, 	Sognv. 

la 	 Will yi)1, c:.111 avbeither neimo, plia, asw7. 

THE?, CLERR: 	Cn11mpo NAV14' MnOny. 

7.11 	 Crir,T.FEU MARIE MOMWRY, 

haviriu he-po Hrsft duly Anir,rn 	r tp11 tin- 

22 	who1p troth Rna oothtIo hut ' h r 	z ii F 	le%tJfioll 	u Ii 

.119 feu 1iW4 

24 	 THR rInnRT! 	Ms. Moroly, Jo yon knpla of 

25 	.Rny rpmAon why you conla riot 	 Rna 

'49 

FAT5Y . K. SMT7H, OEFTCTAL criuRT REFDRTRR 

614 



impartially? 

V 	 RS. MOOMEirT 	Ue. 

a 	 THE rouRTT 	Al 110:4 tikno, we Arv UnInU to 

4 	ial:H our hreal for 1iiich. 	We will resome at 1.3n, 

5 	lsdies an0 

fi 	 NOW, At mac;h admeinItion wr AV HaiTh 

7 	adjnwrnmEint, it's my duty to admenish tho jury thal 

A 	you must not dIscirils this cask,: among yourlelvHs Lir 

with Anytine 	 7nit must not.rHall, watrh, or 

i n 	liAteln to any nowH, shni110 thr!re het ally nrA ,.!S, 

31 	tOTal and yoU MOST'nr1 rnro riPPxprRsa Any opintrnK 

12 	r:onc:1,•rnin0 any suloJsett .c:rinnwe1e0 With iteri 

13 	uotT1 the nARF' 1K rithaily RahfriVri.Ni rn 	jary. 

14 	 Also, ladie!... and gontliz, mon, you will he 

av, e, i6gL 1i 	ittilvrie!yn out in tim, hallway parbaps. 

th 	Mn. r.ippSs aria Mr, KiIIIIIF‘n +Ail) not ho oruaoing 

17 	me.ml,#- r 	or rlip jury panir,1 in rInnversRtirms. 	711P 

18 	roaHlin litrinty that thoy, at; attornpys, arn dOupruP-, (1 

19 	by certain rules that apply to thilir proeem,nifin and 

2) 	dur.ing th.icoOrne nf the trisl, it jumt would not hr 

71 	prnpor for the: mtVornRym to ho engaulau mr!mlwrs or 

22 	thH jurry 	 nnyivoirRations. 

P3 	 Now wP will rftsu HIP At l!nn, ladTes arr3 

P4 	genth-men, and fietthmr 	iJwr,t.*ir. Ir. thi jory rn•m 

2h 	WhPrO you weri ,  Harlie.r this morning rina JUR!' Whit' 

95i 
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1 	thoro. ri'lr my h:Oliff 	hrinu you op to court, 	Wp 

will vr.AUmr' At l!sn. 

(Off rC•e rociord at 11!5fi A.m. and hauk on 

	

A 	 t.he renorrl 	lr;51 p.m.) 

5 	 TRF CnORT:: W1-4 wi11 rpAutoo with !lie Coort' 

	

6 	exklmininu MR_ Mreoney. 

	

7 	 Mg. MOnriFy i  yOU itidiaated yno ttiouttht Yol) 

rouia hp R rair ana hripAr4Viet, • neor, 	Jurflfet.op, 1?,V 

	

0 	thtlit 1:0rrHEt7 

	

10 	 MS. metownr, 	vels. 

	

11 	 THE COnAT: Do yoo know Anyone pPatnd in 

thp jury iv' x? 

	

13 	 MS. MOONFY! 	Nn, I do 	L. 

THV. COURT! 	Are you acquelinlea with auy 

	

15 	of the participants in the tri.41, thP altorhPys or 

	

16 	rhp dprpndant Mr. Moraga7 

	

17 
	

N. MOORRVI Nos 1"m not. 

	

Ft 	 Tyr, cnurrt. : , 	you ¶'ol 1 nw thP Coor!"'m 

	

1q 	7ntitruolino141 on tho 

	

2n 	 MS. monmKy! 	Yop, 7 will. 

	

71 	 THE CnUFT! 	Have you k-.Vor h0Pn tho 

	

77 	uf 	r:rimP7 

	

7 :1 
	

MS- MODURY! 	Nii , T have. not. 

	

74 
	

TRF c:nuRTI 	no vg,0 )1Ak.fr,  frienrip or 

	

25 	rolArtueN, ir yoin knw, that 11/4V44-1 	vi01'%miv.P67 
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Ms_ monNRy. 	yps, T do. 

	

7 
	

THF COURT: 	Who Wit. ii th.tit ho7 

MS. MO0NEY: 	My pArenrA uot thrtiv 

	

4 	hrokP into jug! A 	 morithR acol. 

A 
	

T1-X OrIVET: 	W1 	iryt- arresI.Hd7 

6 
	

M. MOONFY: 	No. 

	

7 
	

THFrOURT: 	tolOald I1iri pxpkeiR14,nr- lhAU 

thtly Hnr:onntorma in fill y  wQy inrluu n eo yoor vftrdit:t 

	

10 
	 ms. mnntiFY! 	No, ir would not. 

	

11 
	

THF 1.:OVR7: 	Arr- you scqukfori,Jd with 4-iny 

	

12 	 nffivPr!4? 

	

I S 
	

MS. mnrINFIv: 	No, T'in not. 

	

1 4 
	

THR COURT : 	Tt4 thert! anythinaj hy r•mRosi 

	

16 	or tilt% naturr or tine nhargt41,4 In thiR raRor1 	wros/11 

	

IR 	1111,ke it diffionit ror you to be PAir And imp,irliAl? 

	

17 	 MR, MnOWRV! 

lA 

 

••P, (MORT• 	no you know 	 Uw. 

	

lq 	wltnt*piRI h 	St 1 	5nCRI1OR io 1.11117 

	

20 	 NS_ mnrcaRyi 	Nti, 7 do not. 

	

71 	 THg criVRT1 	Hnw long 11;1Vi 6  ru t  reAidPd 

	

27 	ClArk Ociunty 7  

	

771 	 MS. MOONEY: 	For eight yPAPR. 

	

174 	 TBF C0ORT- 	Pviur 	i 	th1 	inalettle- 11;C: you 

75 
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1 
	 MS. monmET1 	New Orloam,i, hnniRian, 

THE COURT; 	Werr ,  pin ermilloyv!, 0 UhRry7 

M. MOr1HEV: 	Nn, T wAK not. 

4 
	

THR (MORD . 	Are yno prmsHrit1y p ■ mv1oyP07 

5 
	

ms. MnaNETt 	No, I'm 

THR InOURTt ArH ynn marr4ed7 

7 
	

MS. mnONPV 	YPA. T am. 

A 
	

THE COURTf WhHrIP js ynOr huKhand 

ci 0m1170y 0d ? 

10 
	 tom. M:1011F.VT 	HP* * /;: ompinyr1 Al Siulp S'yp4tetim 

11 
	

TrinnrporAtelt. 	Ho iN An uOvotririAn. 

12 
	

THE CDURT: 	no yna hauP 

MS. MOnNEY: 	Wn 	T itiF r 

1 4. 	 THE COURT7 
	nid yew RervH 10 tho mrmod 

15 	frirr:p .e17 

MR. MOOK17.77 	No, I have:.  tin'. 

17 	 THR CIOHRT: 	What ig thH e.:4114nr of ynur 

IR 	FurmAl vdAu8lion7 

19 	 MR. MCIONKY! 	THulth uraaa. 

7D 	 THF. COURT: 	RE-i 0+,. ynin elver Ae • Up40 Ak 0 

21 	jkir-ur hiterneri 

22 	 MS. MOONEY. 	Nn, T 	nor. 

THE CODRT: 	Hpsvm ynu PAJsr 141JF:0 cor 111.pri 

24 	quo0 In ,frilf tyri 	nP lit1umtrion? . 

25 
	

MS. mnGuRy! 	No, T hn.so-   rtit 

9 6 

PATSY V, RMTTR, OFFTCTAT. COURT RKPORTFIR 

618 



1 	 TUR CaURT: 	U.41.011- you vever hiar3 pe!litta 

2 	Intortit or vr1vato. intprosi io 	orimiro;iI ca.s.a7 

ms. mrin'lmv! 

THE 	rnIR1 	QuIPstcri 	M. ;111111.,1n7 

MR. MTLF.MANT 	No questiorim,, 

fi 
	

TRK rouRT , 	M. LIvvis41. 

7 
	 MR. LVDPIR , 	No, your Ronr. 

THE nniTRT 	The StiitH m;iy mrHuriRe thH 

foorl- h 1er1=v1- nry 1:hdlIvnue. 

HI 
	

MS. LTPPTS: 	Your Ri4nor, al Ihi247. timv, 

11 	tlo-. State wnold walvk ItA fnurih pHrr-Inprory 

1, 	challenue. 

IS 
	 THF caupT• 	The de-frTngH mAy pxorr:lvie Ilii 

. 14 
	

relorth pororavVory rhAllHnuia. 

15 	 MR, ETT.LmAn , 	rmilo wr. iflpproro:11 thH 

IF 	114oir:h, %Filar lionor7 

17 	 THE crIvRT! 

Off thH rHcor3 clisnogsion not -rwlior1- H0,) 

I q 
	

THF. roovr. 	Thn,  dvIrennt-: mAy vrtercis 	1hH 

fuorth pitrHnitory EhA 11cfnUI-?. 

21 
	

1.41-1,LMAII , 	Your H000e, 	1ir dp2f4-nste 

/2 	woul0 thank 6140 051CIIKO juror nuitilo-r 37, Mr. 

11A 	CAudi71. 

24 	 TgF. CnTIFT: 
	

71-nant you, Mr. r.poolitII, r,rp 

75 	ynilr Attmndancr4 today aml you arl. 	 In un 

97 
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1 	 cLERK: 	Howkr0 T. 	Tnhlrfr. 

	

7 	 HOWARTI L. TO'RLER, 

	

3 	h,ivirku 	rirNt aolyp.iw.i rh 10 tell 	111r. tr.. ■$th, 	tI 

whL11v tvuth i 	1 i I 	hut 1ho I ri 	tHAtifis-md 14110 

	

h 	11,1111 A1-1 

6 	 TAP Cr1UPTt 	Mr, Tiihlor, 	t uvoUs 

	

7 	 F I I-  I vc. 	hill wn hA ,L7 	AKk thiqvr-e. q11oN4h. liim. 	no 

von tznilw ii ny0nr. p;;MAtilld with y.rio? 

	

9 	 MR. 

 

•rYFIT.Ea. 	No, 	T 1161.' 1 1. 

	

10 	 rWE colYRT1 	no von Izn(lw 	 ni Lit 

	

11 	 Illun)ve.d7 

	

12 	 MR- TOKLER! 

	

la 	 THE cnoRT7 	nn pit -1 kilinw Mr. Mornu.1, 

	

14 	Ooft.ndkni7 

MR. TORI.P.R: 	7411;., 

THE nnuRT! 	nr, yold Irnow or Anv lov.a,41)1 why 

	

17 	11001.1 4:01110 VO1 ho rair glad ImpArIi.41 ,  

	

1 7; 
	

MR, TORLER! 	Mo. 

TI COORT: 	Will ynu fnllow thitl CempiIN 

	

70 	7uRreuctinnR on 	1Aw7 

	

21 	 MR. TFIRLFR: 	Yeg. 

	

77 	 THE 13(11,7RD: 	 thrmgh 	I mighl hR 

	

7N 	iltfrt.rnr0 IhRn wht ynn think IhH 1„Aw 1$1 e)t. F4hould 

	

74 	bp? 

	

fi 
	

MR _ ToTILER:  

R 
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94 

1 	 TRF nnuRT1 	Hive ynu ovor hike.0 Ihtl vi,:tiol 

7 	rkr .4 f:rialFT7 

	

71 	 MR, TfIRLF.R! 	Nn. 

4 
	

THR CflhIR1 	flri yn13 hAup nuynnr- 	 tcl 

	

5 	 thAt hAs heou vintimisa7 

	

6 
	

MR. TORLFR: 	T Li2o.to m nlocr .r. Jhmt waq d 

rof A Eli and rhri 

THR IflIJT 	Wj1,1 rhRi In sny wmy 

	

4 	 yent In thiA 

MR. TiIRLFRI 	Kn, the Forson riJmo 

r;n0011,4 hours lator. 

THR COaRT; 
	Tin ynit hautl frionthi nr 

rsIilcvc 	Ihat art-. 	 niffloe4'f-17 

MR. TOBr.FR! 	T limktH ROmP 4n1JuAlrit.zipi7w4, 

THR COTIRT: 	Arr• thoy with i- hn 

	

17 	Motropn1itari 12 411ielire Dopzirtmnnt? 

	

is 
	

MR. TtlRr.RH: 	Yes. 

	

1 q 
	

THM cofIRT! 	Worf! any nr thoso i•ir!uds (Iv 

	

7n 	Rrclinharinns on thP TiAt Dr wiurf,sRi:s Ihaq 

	

21 	Lippi, ri iii? 

	

mm 	 MR. TnStFF: 	Ncr. 

	

2.9 	 THF COTIRT! 	Anyrhirip hy rp,ason or yoGt,  

ararkmotAirwelKhipw Iii thnso nfrinurA that might h. 

	

25 	iliffIr:n1r for yviu Ice ;IdOgr 	c:rpailli1ity 0f 

in 

11 

1 n 
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1 	ofFinerR7 

	

2 
	

mR, TnaLE.R.. 	Nn. 

THE couRT 	nn ynn te.nw any or thnr%6 

	

4 	WihttASilA whos.% nairwR wrvo rad7 

MR. ToRr.E.R2 

TNR COURT! 	Now lrolg hava ynn remidrtd 11'4 

	

7 	n1Hrk Connty7 

	

a 	 MR. TnIIT.RR: 	Thirty-two ypwirrl. 

THE croprIT• 	Wheri=,  Arte yon anifilnyw17 

	

10 
	

MR. TORr.ER: 	Falcnn FriMPR. 

	

11 
	

TRP CnURT! 	What dn you do tharc=7 

	

1 7 
	

MP. TOBT.F17; 	Trm 	uro01-n1 

	

13 	r+HAnr.4,1. 

	

14 
	

TKE COURT: 	WhaI ia yonr odnnatIoN? 

	

15 
	 MT. rnatsR! 	I havo a R.S. In huAinc 

	

in 	aOminIsyration. 

	

17 
	

TRE COURT: 	Are you mAro1e, 07 

MR. TnALT4R: 

TNR COITET: 	 wlfp 141410.1017 

	

70 
	

M. Tr5RT.F.AR 

	

71 
	

THF 	 nn 9no havP rAlildru,n7 

MR. TDRLER: 

THR cilmufh How many7 

MR. T01-11".gR! 	FOilr. 

	

7.A 	 TME 
	

How 0;0 ;1.4 IhFc1a 1 t:h11d7 

100 
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1. 	 MR. TORr.FR: 

TRT. CririRT! 	rn 	 nhildrvn 

ynn ,And ynnv wAro7 

	

4 
	

M. TIIIRLRR: 	Y. 

71-1R nOCIRT! 	fin yr21] Ar.r.vR in' thn Armod 

	

A 	f.oPreN7 

	

7 	 MR. TrIsi.RR: 	No, 

TR 	DUR7: 	Ravp ynn c!,v•.r 4prupd 	R 

inrc;r 111nrf-!7 

	

tfl 	 MR. T(111LER! 	Nn. 

	

S i 	 THR nCIT117: 	HWIrg,  ynit 	1)ppn 

	

17 	ho A j.nrnr heinro nnd unttPn Rs Fr A4 	jory troX 

	

13 	and l'hen IL!wc.. -nspd? 

	

14 	 MR. TGFILFR: 	No. 

	

15 	 THE cnuET: 	HAup you purr Ring14 nr 1.$14olin 

	

16 	sin-./1? 

	

17 	 MR. TWMER: no. 

	

Is 	 THE noUET• 	%AvP you „Fiver 11A0 Ahy 

	

IA 	In-rAnnAl 1nlore-st 1n rhill nnloomft 174 any 4:rim11:1A1 

211 

	

71 
	

MR. TOfir.RR• 	Ng). 

	

72 	 TRE cnuET! 	1-11- ; 	ailce1'1 UhnsP 

	

73 	 t- 1)A1 T ninnlipoonl 1-Ar11.0Tr ruArd%nu 

	

74 	heiradeintif proni an0 I lu 	plop-sumptinv nf innnnRnwp in 

	

P5 
	, t:rhuina, 

1C11 
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1 
	

MR. TORF.FR! 

7 
	

THR COURT! 	1uestioni4, Mr. R111wah7 

HR, HILLMAN. 	No ivivnlinoR, ynur Ronne. 

4 
	 poiTRT 	Lipp? 

5 	 Ms. LTPPT,q! 	rin1J■ Arinni.z, ynnr Hortri•. 

THR rouRT! 	Stkle mely Rxero1f4H thel! fifth 

7 	v;., •pmptnry NI,..4)1HnuP. 

MN. F.TPPTS7 	Thm 51,1to wou14 	 ILK 

firrh pF!remptory challnnTo 

THR C7OURT! The 6,,!frInno.mi 	oxerniAo the 

11 	NFU, pitrmmptoPy t7h.314-11go. 

i2 	 MR. HTLLMAN! 	'Your Hnnor, the driPrig.e 

1 	wniifll 	hank ,;irof ii.RcTuse jnror nurrIlirri ,  4a, Mr. MAr!A. 

14 	 THF COURT! 	Mr, Meirtsti, we thahL you ror 

1 
	

yi . iI 	1 I 	 lod,41y. 

(ii 11 koother m=imo, please. 

i. 1 
	

THE V,T.FRK! 
	DebrA RohInviou. 

IR 	 TIFBRA JUNE EnRiNSON, 

11 	11.1v;o1.1 livon Firsr r3  LI y 	t orn CP FP6 11 Iho truth, the 

711 	 teOth And uoPhinu hut Ihe tri)th, teRtirira aud 

Pi 	KA10 W9 

THR (1007T: 	Roblios.nn, 1.1 yrski knnw z)r 

Pa 	Nny rtmeisnro why youiriiIi1 ruJr 	t4 fair ji)ror7 

M. RORTNsWI: 	No, 	don 1 1. 

25 
	

THF rot flrr 	fl. you kuow auyou• 4&mted In 

1 

PATSY K. SMTTR, fIPPTCTAN copuRT RRPORTFIR 



thi- Jury !lox? 

	

2 
	 M. No1ATINTSA9J! 	Nn. 

TRE nonwrt no you toow Mr. WIPALIA, the 

	

A 	 t 7 

M. RORrNSON: 
	go, T an on t. 

	

6 	 - THE COURT. 	no ynu know Mr. Hillman, tihl 

	

7 	;ittorne!y? 

H. RaRTNAON! 	Nn. 

THE. anURTI 	no you know M. F,ippIN7 

	

10 
	

MS. ROR1NA0N: 	No. 

THE rOttlifT 	 DIstvie- 1 Altoruny m s 

	

12 	riffif!t.7 

	

13 
	

Will you follow rhr Court's Tuf4t ViWtitinA 

	

14 	nn the 1.:1w7 

	

1.9 
	 M- RnRTNBON: 	Yes, T 

	

1F, 	 THE nnuRTt 	no you havt4 Frie.nds or 

	

17 	vplatIve7r4 the,t 	po13c:e nrfine:yA? 

	

iFi 
	 ms, RnpirNsnm! 	T• 

	

is 
	 THE COURT 	Mhile pill nr anyone: nlose to 

	

20 	yno etviar to;t0n the %/intim of A orimni 

	

71 
	 ms. nnniusaN! 	1,HR, 	I bavo. 

THR COnR"r! WhAt WAR thP orlmo7 

	

2S 
	 MS, Rnimisnhit 	our Ron In an .711 - 1omplu.r1 

	

7A 	woranr, 

	

25 
	

THE (=PT: 	W6 40, IP i41H B.11MH 11101de'nt .' 

Ina 
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I 	 M. ROBTRSCIN: 	V. 

THE CflUST: 	Cou1 .d you tR11 inc- a 

hit mnril cohout thp. dt:.tai1R7 

	

4. 	 MS. RITSTNRON: 	My ou-huoben13 Rhot 	io 

hik nr thp. tw.111 wivh a 	rif1P NTO1 thrlo 

	

a 	T W.i.a1 thn 	 ho dlAra 	ha0z and 1-1- frt my 

	

7 	mothe 	/14)0r4P. on 

VHF. cni1FiT7 	How Iooti ijiu did this 

	

9 	hAppeui 

	

In 
	

MS. ROSINSGN: 
	AlmoAr f1up yeArg: i/uo. 

	

1 1 
	

THE COURT: 
	 yclu rolly rrrolot-:t ,07 

MS. ROBINSON: 	VOR, T have. 

THE COURT: 	wan IhPlit. 	tvial, il)ry 

1• 

1S 

1 ht cA1-411,0 

MS. ROBINSON: 	Nol 4 jury tri.11, no. 

THK criuRT: 	WaR 	arrolAti•d? 

MS. ROBINSON: 	uavE. kimNplr uo. 

THF MiaTI n6 yoo *know whar h:Om-a 10 

7E1 	 MR. tinwrasnN! 	p1H.adr1 uullty aod no 

21 	 -40n1 to priRIM frit. Kix ye.ars. 

79 
	

TRR COURT: 	nit) t7.Ai c;.-1141- ,  in .=“ly 

17:1 	10, ;000 	 Abmil• 

21Ji 	1-31- vm7 

PF 	 MS. ROATNRON 	WtIi th,u$t pariic111.-be 

141.4 
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1 	 nid your CG'ormor IlucclvAtIO h.L Jr  AO i-s4i. orup.y 

2 	Hvpointr.d for hill', an yna know? 

MR. RORTWRON! 

4 
	

TKE CW1131": 	WAm ir I Jir 	ihIfc; 13Feroitir 

S. RnSTNSON! 	T 

7 
	

TH14, 1E-1111R1': 	-- if you I. riiw 

MS. ROBrMS0N? 	I aqsumi._ 	T 	 kllow 

70 
	

THR GOTIRT: 	nn yro$ hAv-k iriy  1p1-1111UA 

1 1 	Ahnul dolforoio pittnrnova in crimilA1 c:at;11:147 

IP 
	

MS. RITRTNSTIPT: 	Nn. 

13 
	 irs COURT7 	AdvPreze rellirruN7 

1 4 
	

MS. RW1T4SnW• 

lA 	 THR 	 TN your 	 tctill An 

1fi 	Jail, in prison? 

17 	 Mg. RnBThiscin! 	Y•R, hr. ilk, 

TFP CrIURT: 	M.Fito.1 yoo r4-rJ!.)vi-43 

19 	1-nArropon00..nile- from your huAband Aint:e ho Vkas 

7n 
	

In voine'on'? 

MS , RciRrwsnw! 	Alf this lime. 

TT-iR nmiRT, 	Arpt 111f.y t1iri-,AVFAinu7 

MS. ROATIORnri; 	N. 

11.P1.111 

24 
	

THR rooRT: 	Hms hmI t Anythinio to you 

in tilln neivroAvimilf.nrL4 or hft$A anythlau aevelnroo3 

10R 

PATSY 
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1Ii iimmr}74niumf-nt th.,1 miubt Notaellow 	.411. 

	

P 	itarmiot on yirmr 11110.tinj In thiN caHr? 

MS. IRCIRTNSONt 	Nn. 

	

4 
	

THE i"., OURT: 	Anyhinp hyrfIRKon of thr 

A 	nkturr or vhe chAru•pi in t1.17!4 a.451F-i 1ict wouTd 

;11- liffi4;011 	fm,  you to toq f,,$1.. and ImpAr11.417 

MS. 'RoFTNAnN1 	Nor 

TIIF. nnuRil 	no you Vnow kny 	rthneio 

	

% 	pu•Y;nn1-4 who5414 na ini4s WI* rwz- re.7.0 AR WitliPMROS? 

	

In 
	

MS. RCETNSON: 	Nn, T don°t. 

	

ti 
	

THE nnuriT. 	How lowi 	 yno livPd in 

	

17 
	

r.lArk Courify7 

MS. 	 A yrlAr and A hair. 

	

14 
	

THE -COURT! 	Prior tcl 11.L•it, whe.rIL! Old you 

MS. RIISTNRON: 

TME n01174T; 	nio thiA inci6pnV thrit you 

	

1S 	rolktf-d, Old rhAl I'mk* plmct'l in MichlUan ,  

	

11 
	 MS, RORTNFMN1 	YeL!R, it dill. 

THF, COURT: 	Whpn you wrart4 livinu In 

	

71 	 uo,.reJ! you rTinployod ther.07 

	

2 7 
	

MS. RORTNEON: 	Ni., 	wAs nnt. 

TNP COURT: 	Arr-,  you pro!4;erntly 14,11111,1,4,41d7 

mn, FICIRTNONI 	No. 	i 4 m 	lionoLmAkpr. 

	

2E 
	 7mR cnuRr, 	what lypr! 	 11tak 

07 
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1 	y nu r hu A lnri o d 

MS. RORTNApN: 	RP w6ok!-; 	 Roud 7re 

3 	CIPF'si0r pn r I 	r 	Re 1 .R-At partA purchanRr t Ii Pd 

4 

5 

7 	mArriAge!? 

A 

THR CrIURTt 	flo you hAurt chtldVeW2 

. MS. RCISTNSCIN: 	VoN, T du, three. 

TWR COURT: 	Are they hy this prolscInt 

mn. nrin.TNnnnr 	nrio is. 

ci 
	

THE C.:0(MT: 	And two by thy: rormoo 

10 	marrlau7 

17 
	

MS. STIA7NNGN• 
	

7 Iuht- 

TWF COPFT! 	Row old Alo.R (he uhf1dren7 

13 
	

MS. RORTNSON 	Aouftn, four, and two and a 

14- 	hnif. 

15 
	

TWR co1114T 4 	;1,4 (411 three IJIliar,-(1 

wilh you isrji1 your—husband? 

17 

111 

“.1 

2n 

21 	rolo,(1:vc? 

22 

MS. R0RTNSON! 	717, 8, thrl, do. 

TRE 	 What ici your eOur:htion7 

MS. ROBTMMON! 

TKR nOURT: 	ycwo Ar11111.7E1 In the .7‘em44A 

MS. RDATNSON:' Nn. 

23 	 TRP CCIURT! 	RAVI• yOn F!Vi4r WIPM Cr'ollwd 

24 	jury Auty hoforo7 

25 	 MS. ROSTNSON: 	No, 	haven't, 
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THE'. MCIIIRT! 	Hilu• yr;ro ottor morla 4Ir 

2 

••■ 	

• 	

Roniwsnw? 	T PIHtfr HI1Pd hP.rfIrP. 

4 
	

TI-IF 	 Tp-11 ui 	Metthinv tbrni L that, 

5 	 tinpvenfla in thnt caA1 -1 9  

MS. Rf1RTN5ON: 	My daoglii•-.r. who IN kfIllf:, 11. 

7 	now, whe!n Ahow 	IWo, Rho. ro-11 i iim vimc:10 

a 	tinp:-.11 1 "NA 	in Mirhluan and Aouorwly cul 	hir.110 

9 	and T 	 rnr iL.iMmOITBnui th,11. 

in 
	

✓ I.TI nnuRT: 	nio thibt go 10 a jury rle 

11 	IIAvvi- 103? 

MS. ROATNRilig , 	TI waA :4et11rtri oni of 

1 n 	(. :0,10pt. 

14 
	

THR crivR11 	Vinuld !hat sxionrit.or:e lo any 

1S 	way infiurrnce ynar vp.rclict in this poqi.7 

1F. 	 ms. RnivrNsnu• 	On. 

▪ CODRTe Maui,  ynu e.ver hAA R pirsonal 

1R 	inimrri.st in rhp ri ohtame!  nr Any cniminal UASP 

lq 	kly(1 mu. %;per.4f. yolk 	 yriur ioc-bush1167 

20 	 MS. Rflr1NflI 	Hi 4  T haven't', 

21 
	

TRP. cotIFT: 	Mr. H111MAn7 

22 
	

MR. HILLMAN! 
	

?.1%} qUe!St' 141F1 8, yO fir 140101 r. 

THE COURT: 	Mk. Livpisl 

74 
	

MS. T.TPPT 	Nn animlAtIons, ynor Honor. 

?A 
	

THR cnuRT1 	l'Iiu SIIm.. may pknrnisn thr! 

1 nq 
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1 	sixth peromvtooy 

MS. LTPFITS• 	ThP SviRtH wcrold WaTwfi 30-+ 

Higth pe:rririptnry ih1 1r-iii, 

	

4 	 THE cnuRT! 	ile.fpnRp may totreoi.4.r. 

Kiwth nhAllonuo. 

	

6 	 MR. HTT.LMAN! 	Your 14ijiiri 1 	tin 

	

7 	woot10 vbAnk And lorruKr juror 57, Mr!;:. Roll3n1;nn, 

	

A 	 TRE CflURTE 	Mr-. 1ohinmo;1, wt.- !brink po, 

	

4 	for yntir attvodAnce rneLny mna yr,11 arv! rreP! ti jel 

	

iO 	hiri- 

	

1 1 
	

MS. RWATNSON! 	ThAnk yon. 

	

1 2 
	

THE OT.ERX: 	Moniquo 

	

13 
	

MONIQUE 1. CO6E, 

	

14 	hAvindj boon First duly swnrn to te!11 t Ii . 	i ii I Ii, F 

 whole truth aria not- h$Tig but thF. truth, ttl!Atic. iprd Ahd 

IS jpj fOl1OWK1 

	

17 	 TUE COURT: 	MrK. Cnlo, yno hkvp he-..'d A11 

linestions wo lattu. 	,;$:;k;nu, 	ncs +pm I:How ur 

	

14 	.4Hy rOjPACIA why yrin 	 mit f4OPUI-. r.Liply7)  

M. 	or 	1411, 

	

21 	 TRR COURT 	no you kouw utilhor of !rho 

27 	Alloroe.ys4 involuod? 

73 	 M. n0F.F.: 

THF clnurRT! 

75 	 Ms. cOrrE: 

	

No, 	T 	1 i rt 1. 

	

no 	it know the derenaaol- 7 

No, T don't, 

110 

PATAV K. SMTTH, DPFTOTAL 	1ITRT REPORTER 

632 



	

1 	 THF CDORT! 	fin you knnw anyntirl thai l  

si...410(1 with yno in rheN jilry inis7 

MR. 17.0LE: 	un, T 

	

4 	 THE (')IIRT 	fli yclii know snythinu atioul 

thts 6:aso othor than w1.-11 -  you hosrd in o:ourl Lodi-y7 

	

6 	 MS. OOT,F: 	No g  I diJn't, 

THE COURT , 	Did you ii 	whst T said 

	

A 	,:tinuE the. rui4:71rinom or 1hs jury ahl thr rung';tion or 

M . st-! Court? 

	

10 	 M. MILE! 	•1-1:,4, I did. 

	

11 
	

THF. COORT: 	Will yn0 frOloW thp 

	

17 	 epn 	lAw? 

	

1.3 
	

MS, CoLE: 	VHS. 

	

14 
	

THE nOtURT: 	Ftaki 	yfIll 	HilyiPhil i%106:1- 

	

hi 
	

7+111 rv0rFnr.  11w virtim nf 	rmi-J17: 

	

16 
	

ms. rmnF! 

THE ("ormrR1. 	whkt is thi.,  crtow? 

MS, (701.S1 	Attr.tplitml :4F0411 ,11 asssull. 

	

1S 
	

THE. COURT: 	•nw lkinu awl 

MS. COT,E! 	Akin01 	I yHAvs sun. 

	

21 
	

THR couRT: 	Witt.; it in Olsrl: Oncinty7 

MS_ t:OLE! 	7ni 	1 wAfi. 

	

9:1 
	

Tiff! CnIIIRT: 	Was snyonra arvoRtt:107 

MS. 	 thpy WPrPflPt.• 

THR romir! 	yuu know thi-! por5inn7 
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Nn, T dldn't. 

THR ilnURT! 	Now t  tho de.AfF.ndant in thi8 

A 	i;kr g, p 14.as rlimi/ar nharve-k no.4InAt him in rhIN 

4 	nel yo0 thlnie that' won)0 vnnsf A prnblom for 4oucil 

MS . roLm! 	No, T doWit, 

THE 0OURT 	WH.rr.. you ivjorrad lo ihal 

MS. CMLE: 	Mn, inSt vilry rr$uhke.O. 

	

ci 	 THR CDTIRT: 	Nriw old 	you al thil. 

10 

	

11 	 MS. Cr1F.R: 	FaurFr.Hn, 

	

12 	 *Nig mirwiT! 	Whi-rr. did ?l 	p7aor.7 

	

17 	 MS. COrR; 	In our hrimr. 

	

14 	 TNE COORT: 	To NeAvalTa7 

15 

 

I.I. COT.R: 	VeA, 	11$ 	 Couot'y. 

	

ln 	 TME ;%0UAT: 	Wv!rN you matrFqfid Wi I. 	F. 

	

17 	way thip: pollne 111“ Earl yroir 

	

iA 	 MS. C. O1.E2 	VOA11, I1i 	el id  thrl 

	

19 	orol10. 

	

21) 	 TKE COITRT. 	11 	ynu Ruffrer ony pl-rmantsor 

	

21 	injur.y or deimaur-7 

	

27 	 MS, C01.7! 	Nil. 

	

na 	 THR COURT: 	Po.yllholotOcal 	villyAirn17 

	

24 	 MS. COLE: 	.7u1 afraid rcl.r 	longj titan, 

	

26 	bur lha•IA all. 

13 t! 
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1 	 TRV. COURT! 	Ari- you employoll outside 

7 

MS. Cr)r 	IJ, 

	

4 
	

TN. nOURT: 	Wri.nro i i yowl. hunhi2lid 

	

5 	emillnyd7 

	

5 
	

M. COLE: 	Nevada Prefab FruInFPr14. 

	

7 
	

THE CCIURT: 	Po you 11;ive 

MR. COr.67: 	 T do. 

THR rnuRT 	Nnw many7 

	

111 
	

MS, COLE! 	Throi-!. 

	

11 
	

VHF. cnimT! 	Holw ol0 tS this o1dPs17 

MS. cnr.R! 	Thipte!r!. 

TRE COURT! 	04-1 all thr 	ilhi?dren 

	

14 	with ynu and your hvirlbAnd7 

	

1A 
	

MS. COLF.r 	YPR, they do. 

11-1 

17 	fOrrev.? 

15 

lq 

2n 	eduratiern? 

21 

THP. CflIfE 	I1I 	you 214elovt- I 	ihr. avmlad 

MS. COLE: 	No, I dld not. 

TFR COURT! What i 	your foTmal 

MS. CM.F.: 	H Uh snhool 	About r.ix 

9, 	montbs no)11-tp- PquivAloni:y. 

23 
	

TWR (-MORT: 
	HAVO yrin oupr hi!ftn 	jupoe 

7-11 

7h 
	

Ms. Car.P: 	Nn 	I hai.o-! not. 
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THE EMIETI 	Have. von 	hov.o A vi,ety la 

any 1,w4.tuff'? 

MS, COLE: 	Ni 	T 

	

4 	 THE COURT: Rilve you over hNd pPrf4nni41 

	

5 	;nror4'40 in tho ouIc:ismo of any urimlnol r;ANttt? 

MS. COLE.: 	Kn. 

	

7 
	

TRE COORI: 	Mr. Hillman? 

MR. HILT,MAKT 	No quctatiopoq. 

	

1, 	 MS 	LTIIPTS: 	Rn, sir. 

THE COURT: 	Thf. Slat.: may exHrciRn 111P 

rlounuth pnrnmptory uhallensw. 

	

12 	 MR. LT72 1.2 tS 	St.gitH 14.001d WriitiR ilA 

	

IN 	Kevonth 

	

14 	 TRF COURT: 	ThH dormomw ' w.ly t!..g.rtr.r2;NI-1 , 

	

15 	 MR. HILLMAN: 	Vour Honor, the 0,i rnAr

la 	L, 11.41 thank and MNCIIRP Ms. rc,iO4, juror numhvr Mf;. 

	

17 	 TRP COURT! 	Mani: you, M. Colfl, for yoar 

	

18 	attnndanco today. 

	

19 	 MR, CUTLE: 	Thauk •niu. 

	

:t70 	 THE CLERK: 	EviAlyn 81nomf1cld. 

91 	 1-.VN BAUM Annomrmr.n, 

	

22 	bewinu bit:rn Fir141-  duly rtiwtir 4 n lo 11111 I - ho 1riovit, 	IhH 

who1w troth anti notIlInu 	 twIgtifind AtI4 

J J;ti.' tnlleywnl. 

THE CITUET• 	M14. R1 nnmfir10, In you knsiw 

11 d. 
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1 	of wiiy rftAtinn why ynn nannnt 1-1e a fai). an0 lmpacti1 

	

2 	r r 7 

MS. Armomr -rvo..n: 	T hive ,  A Aidnuhtr Ihat 

	

4 	 A rmve 

	

5 
	

Tl 	CIMIRT: 	1 OlOn'l cwt .  7121 

MS. RIXIiIMPTEI.TI! 	T 11,4vt-1 ,Lo daoublrr theli 

	

7 	wAN invo1vod In A raprm raKo=! and it ignn1d, 

TIM 	fl11I1 	14,1 	rliAt Jn c)Arlz cfmnly2 

M s. RLDOMFTELD: 	Yn$. 

	

10 
	

THE (MORT: 	nu' yon thiuk Ihritii hjhl 11,1ve. 

	

11 	itiTaotui 	your Thinking In thita o;ARA? 

1 7 
	

M. 1tonmFTELn7 
	 T .10 	 11 wAl4 

1 3 

THE COURT: 	T 1 11 excuse ynu. 

15 	FOznimfituld. 

1g 	 rcLFR14. 	PAul Fmtarda. 

17 
	

THE I1-UR1 	Ti.iruI ynn For p l us,  

1R 	today, 

PAM. TVENN”; PTT}, 

20 	hriviriu 	u-. Ii rIrAi d Ii 1 y KwOrn VO te-11 	 ihr 

71 	i 	relulh mrs0 rturhinu ho 1 	I . 	I r ui I h 	Up.stiFivl 

72 	p4.1 	roIlnwK, 

73 fl. 	CODRT. 	Mr. Pvtarile r  how Inut) I 1 41%/0 

74 	 1-1144t. 

25 Flu 	yuuu know dnycono rt*t.viVirel WI II 	yam In ihfl 
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• 
1 	jury hinn7 

MR. PRTAqT1P! 	xir, T Onn/1 

3 
	

TMF COURT: 	no ynb kret?w czf any rl'ah!4"Jil WhY 

4. 	y 1'W e n eJ lel n Li t 	 .zt red 	Tin Etar 	$ 	1 ei n II 	lo j u 1 	; t• 

to Imth the Stalo Arld thP akrein0Allt? 

A 
	

W. PRTARGE• 	Hie, air. 

'7 
	

THE rouRT,.. 	y nu knnw vithrt. (Jr nip 

aintrern.p y s inve$11/1-J1 in VhIN trial"? 

MR. PrinF 	Nc., 	.1r. 

10 
	

THE tIDURT! 	no Ion know Mr. MnrHu, 1-hr. 

11, 	elPf1•ne1nn17 

MR_ PRTART,R. 	Nn, sir. 

3 
	 rHp cnunrt 	WJ11 y lw 	 npurl'5. 

14 	Tnstrsurtinnn on Ihu. Tflw? 

15 	 MR. PV.TANnFill 	'ens, R(v, r will. 

1R 	 TSF CDURT! 	Rave: you r•vr,r hi.ir iIi vir;4iTu 

17 	cif A nr1m4-7 

1 A 	 RR. PRIARDE! 	tin, Air, T irAW:r0t. 

ln 	 THR COURT: 	r5, 4l yom haur 4ny fr;vridA 1hrit 

21) 	 bfqpn v1.11timi7cid? 

21 	 MR. pTITARI1F. : 	A rriond cif mina had hilA 

77 	rtiv brukt-n inln pina 	,-Itorpo 

THR COCHT: 	 tle,'0 in any way 

i n t 1 u i. r, r u 	y c 	thik r:k!kr*..? 

75 
	

MP. PETAROR: 	Thi !;11P 4 	it W.1.11110161 t• 
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1 	 THE romiT- 	Arc yon 	 wIth Any 

orfloers1 

1 	 MR. PRTARDE• 	Or;e' i.r rout. criulillorF; down 

a 	 t4.1r4tet 	i;:k A voil):c.,  PsfcifIv...r, lost: o5her IhAl; 

5 	1 ac.hnti know Acyboay. 

THE 17MIR1r 	Would that in .loy wAy hdltio at. 

ImpAot co yonr thinkinu In Itilm 1:Ase7 

A 	 MR. PETARFIF! 	Ho, !-;ir, o4lt ii N11_ 

9 	 THE ronRT! 	Dv.  in indwirin thn testimony 

in 	or the poilae nffir:erm? 

11 	 M , PETARTIE: 	Mn, cr. 

12 	 THE MORT: Dv' ynu 	atly of the 

1:i 	witneRAos whoEiel. nAno.s wern vo.407 

14 	 MR. P'F.701Rne; 	;In, Kir_ 

in 	 THE cnuRT, 	Inog  hAu r  ymii, remidra ic 

ln 	r1lArk Connty7 

17 	 MR. PRTARnEl 	Twe4nPy-nrip yiNhrri. 

IA 	 rouRT• 	A. you mArz.im07 

19 

 

M. PRTARDE! 	Ni, sir. 

20 	 THE 0011RT. 	Whit is yniJr PgIncAticorL7 

71 	 MR. PKTARDR! 	Tim hjilnirirht 

v, 	 THE COURTT What are yoo mtnayinu7 

MR. PETA.RIIR: 	Pr-t1. 

94 	 THR f7nuRT: Are v4a A ursduAte of onp 

1hr 1oca1 snho1-i1W2 

117 
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• 
MR_ PRTARTiR!' MA, Air. 	T 	 in 

7 	3,tii.Ily PRE from 9astnrn H101 School. 

THP. 	fl1R1HavP yoo Pvelr bovn 1%.411mla 

4 	A jikrov brfort17 

MR, PF,TAR5-VE: 	w4m oallvd 	I WN4 irP 

• (1104 .Rtthonl, klat T 	ii 	o 15m.1'::4ovAo of Kuhool. 

7 
	 Tun now:yr! 	'Ravi% you rtV)wV riuPfl or hvpn 

• aawd in Any typt,  Clf nisJA1 inriminAl prov:I. , olOinus47 

M. PRTARIlft 	No, Air. 

1(1 
	

THE COURT: 
	

Hi.jn y1:1$1 ovv-r VIA%1 	pre.p4.(3n1l 

11 	int'prumr ;n I h,. nutnomA (If; .-tsty 	 trii? 

12 
	

MR. PETAR11E: 	No, Air, 	don't, 

13 	 THE ilOURT: no 	havv any prOiAlvdox 

14 	Nceptinu thnAF! 	 thAt T 1L4-~ mrtattoi0 

15 	PArliPr ptiouF 1 - ho liturtIn or 	P I 	d  ii thp 

1fi 	prPf4omulticin or Innnet.envp7 

17 	 MR. RRTARIIK• 	NO, 

111E COURT: 	Dn v.111 think yoo rri i& 

sidpA7 

711 	 MR. PETARDE: 	'rips, 	iv 	I Uhfrat T oan. 

21 	 THE reURT! 	Rtatti inay 	., scia!rc!i!l4• 	itN 

22 	pvrpmp tory rhAllengo 	T'm snrry -- Mr, 

93 
	

MR. HTMAHT 	Mr, quoAtJonn., 

THE CCHIPT: 

25 
	

MS. nT1D -PTI 	7 just h.ruv. 	rraw 

1 IA 
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1 

	

2 
	

V0TR hTRR'ENAMTHATTnN 

	

3 	RV M. LTPPTS: 

4 
	

Mr- FilVkra0, ArCt VII& ;11 	 nco4, 

	

5 	f:urrt.ntly [1147".V1 

	

6 
	

A 
	

T AM. 

Q- 
	Do yno havfl c1^asnts 6nr[ou thvl aavtimm7 

A. 	Ni, al night'. 

q• 
	

▪ 	

Aitkiwo AfA A jornr 	 ytIt; 

	

10 	fri minn kny c;1awcfr•n7 

Nn. 

	

52 	 Mn. LTPPTS! 	Thahk yew, Jildur!. 

	

13 	 THR CCORT 	tA t i. mxy 

	

14 	xrrttvpsmprt)rv enalltlhue. 

	

16 	 MS- r.TPPTST 	Stoitt.. vanuld wliwo 11;4-10 1-J 1 h 

	

16 	n11.47/uo, ynur Hnnur ,  

	

17 	 TmR 611111R7 	Thn 11.offirkne may HxF!rciAn th0 

	

113 	pilhth pPrPmptOPy rThAlln0P. 

	

lq 
	

MV. RTi.T.MANT 	Vnup Hnnnr, t1ur tifmrime 

	

20 	wop,301 tidAimf! 	plOhrh pprmiriptnry 1:1 11.417AnuF7. 

	

21 
	 THE COURT; 	L.401rs mnd gr4ntlomeln 1  will 

	

22 	yJ ii 	lAna ple.aso tn hff p4wOrn AA 1 . 110 jiiPlorKI i 	Ih;1... 

7.3  

	

74 	 •him I- 1MP iht2 jnry pankl wAA anly 

	

P5 	!.;wfirn.) 

ilq 
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• 	• 
1 	 THP COURT! 	WI11 you nall 114 	namile: as. 

2 	alL-ornats. jurorm Or!riAo. 

3 
	

THE CLERK! 	niabP 11 
liii 

4 
	

TAR COURT! 	thib:. Snmithw, wnald ifiII romp- 

A 	rnrwrsrd Eir7e.•-, He an0 tako a ApAi In Ilein Jary bok whrre 

the h.-41111. 1.  will 	1mliv ,gre. 

7 
	

TAR. CF.P.RM: 	ChArlos 

A 	 UTANE SNEr.LiNit Abd CHARLES WIT.FIIRD REAN, 

fleFst dolly Awerion ro r0.11 I.  N i 	roll), 	rho 

who lo truth and Hnrhing bol the Trull', tr.stifiHd Hud. 

11 	 AP. follows ,  

12 	 THE rritinT: 	Plnase bn 

TA 	 finpl7Inu and NIT', 	FiT-!ipn o 	641 tq'ill1-1-tr 

14 	you. know or any re-asou whv yod orm16 	bo f^ir 

1A 	1mpArtial jnrorft, MR. SIIPIllnU? 

1;; 
	

MS. RNET.F.INS• 	No. 

THE (:0tJR'r 	Mr. Se.-4117 

MR. liEAT.1: 	No. 

THE rc}tlR 1r 	A 	11'orrinto jurorA, 

9 n 	 ni41 un hNnk witli the nth.1. 	 1- 11 

2/ 	deT;Nerate Af the cnn477risirm of .471 . the Ovide.or:1- in 

22 	tbP naso unle!Fi• for strimn rPitsOn'thp C.roirt woald haw,- 

23 	to omeAllAv non of tho reuulat. juroes 	1-10, In thaI 

74 	F.-vont, MR. %rioI1Inu, you wrioIa be NeAled for 11...it 

1-n 	juror, 	Tr wo bad tn 	 twn jhrors, thnn, Me. 

120 
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1 	RoAn, you would ho ooAtod fn v Iho Neoond ono. 

n 

	

, 	 PMUll thA1 InformAtion, would thAr Ir:.0,No 

	

3 	yin, to he lroN iilleulisio AS til WhAtil.; On ;n0 OR 

	

1 	durinu the trimr 	Kri. SHOOlinti? 

	

A 
	

MS. SNRLY.TNG: 	No. 

	

6 
	

MR. REAM! 	No. 

THR COURT: 	Do f., it)•lor of you koow oirhp.r 

Mr. HillmAn, Attovuoy ror hh• defPndanr, or MI- 

	

fl 	h4vis 1  rhe attc-Jrnoy ['or Chit,  5tmtn, MN. Snm111nu7 

	

10 
	

M. 	 .No. 

	

11 	 . MR. ARAN: 	No. 

	

12 
	

THR cnoRT, 	pr. rip 	f yritJ kuow Mr. 

	

13 	MorAva, who iN rho dolt:Jr- Ida/It? 

	

14 
	

MN. SNgt.r.TNII! 	Nn. 

	

15 
	

F. REAR! 	No, 

r.OURTr 	W;11 oar.h ur ymU Wlow ihtt 

	

17 	ne,,ptrs, instrnetiooN on tho lAw7 

	

1 a 
	

MS. SNF.r.LINCI: 	Yom. 

	

1A 
	

M. BEAN: 

	

20 
	

THE nDURT: 	Sul-1111%g, haul you vuer 

	

71 	hee-ri the 1014.:lim of A (7rimP7 

	

72 
	

M. S.NRT.r.114tIr 	No. 

	

7S 
	

THR COHRT: 	nu you hAvo Any rv,ienih-: thAi 

	

74 	have beer), ir you knuw7 

	

7fi 
	

M. SNELLiNn: 	My mri1hor../n..1kwim hnmo 

12; 
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643 



I 	'4;: hrokpn !ntn. 

'7 
	

THE COURT: 	In nloi?. k Cnonty 7  

3 
	 MS . 51.mr.r.1Nni 	Yes, 

THR r741HRT! 	Helw rpnv.ntly7 

M. NNFLI',IIIR2 	Wlibin rho peAr, larit 

F.• 

7 
	

THE r:OURT: 	Anyt%nrf Arro, stvd7 

MR. SNELLING! 	No. 

THS COURT 	would uhAt ogporlr-rwe io any 

10 	wAy inflWTrostn yin ln ThIR rpfhle'? 

1 1 
	

MS. RNEr.F.TNn! 	No. 

12 	 T1-1P f;f1URT: 	Mn. Roan, 	ynn etv44P hi-.-ii 

i3 	$111.7 vintim nr a nrimil7 

14 	 MA. BRAN1 	Kn. 

1h 	 THE 	URT 	fl..yoru hava any FrikInds nr 

16 	rc)ativng thAt hkun 11ln, if yno knowT 

17 	 MR. REAH 	N..1 . 

Is 	 THF nnuRT• 	no withcor tlf ;jou knJ.'vw Asly 

1S 	 nrfirtv-•K o  MK. SkIN1/InU? 

CI 

2 1 

24 	ilatuue. elf 

MR. AKAN! 	Nn. 

THE c.ntiRT: 	Mr. Rran7 

MR. ARAN: 	Nn. 

THF COURT: 	Anythin by r 	 I Ihr 

1111. 1:baruoA In thip: nal4p 1h(!d1 wsJold m.sko 

7 	t 	 r rnr yno tu hr. fair ood 1mpartIA17 	M!,;. 

122 
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1 

	

2 	 MS. SliMtraNri: 

TAK cri/IRT: 	Me. S+4an7 

	

A 	 MK. 	AN 	N. 

	

I I 	 THE r.nURT! 	Do oirhiNv or you krinw aay 

wIlnosRo:s whiJr41 nAmFts we rf!.-ed hy MR. T-.111111R7 

	

7 
	

M. SNRT.r.TNS. 	No, 

MR. 'ARAN; 	No. 

T11P 	fltUrt 	Nt. 	Sne111nu, how 1einu 

	

in 	yoa 11uPd In 411.4/rk Crinnly7 

	

11 
	

MS. SURT.r.ltin: 	Nino yetAr. 

	

17 
	

TNK CflURT: 	Prior to 1 h..i t 	whprt. did you 

	

13 	romiOn7 

	

14 	 MS. SNP.I.T.TNS! 	North .  Hollywood '  

	

In 	CAltforniA. 

THR CODRT: 	5./1;!er yon e'tivleryd Ihuro!? 

M. sNELLTNnt 	Y. 

TIN 	 WhAt typ 	of r.invInyMenh7 

MS. SNRI.F.TNS: 	T wa's A sil.V:vr&rAry. 

TAP. COURT! 	WPrith yno Po.olpr a lIIjill 

MS. SNRr.LINc7, : 

TR'S rnuRT - 	 wkA it ,ds 	lrual r-oacri-lapy 

MS. SNE1W.114flt 	No. 	Tt War: VoPwinnA Iii 

15 

17 

113 

2n 

AeftreAtary? 

27 

73 

',1 41 	thrIrrl, 

123 
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1 	thar. 

	

2 	 TH8 1(1LURT 	TIt 	jrtnrn y  vhat y . .iwnyL7e,..i 

3 	for, whoo y nn welrp a iv! g ..11 Rer:r(11-Filt y ,. did hP On 

	

A 	criminAl work

5 	 MS. 5MELnT1R: 	VO. 	Civil. 

	

6 	 THF COPRT: rliH wnrk. WhAt- 	ynur 

	

7 	1-■ Aucyai- irin7 

MS. SNEF.I.TNO: 	Hi g h nnhonl 	1 I I I u hit 

uif c:nill-r g w. 

	

i n 
	

THE COORT: 	Ari,- pin ma.erivil? 

M. SNFJ.T.TWI: 	ViLk. 

	

1 
	

TRF cntiRT! 	Wherpr io y onr homband 

	

11 	omp 1o y Rd7 

	

14 
	

MS. SIVKI%T.TNnl 	 r10-11-  nnw 1ii 	m 

	

15 	11010vmployPd. 

THR CC1HRT 	WhAt typt4 nf work Aid loR 

r.nrmFilly dn7 

M. SUFM.THAr. 	Wricklay14.11. 

THE COURT: 	no y no hauP cliildrPn7 

MR. RWELT.ING! 

rfir COURT: 	How mkoy? 

M. SWEZ.F-1-Nn: 	Two, 

TIM COUET: How old 	1,tw y . 

MS. RNELhFWIlp 	Re.voh 

TIM COURT, 	tin thr-hy 	wIth ynn7 

374 
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I 	 MS. SPITT4hLTMI: 

	

2 
	

TKR (IflUIR7! 	Hays you rrrr tison A jOrelP 

	

3 	hernrn7 

	

4 
	

MS. SUP.T.L.TMG- 	Mo, 

	

5 
	

THR I:604T! 	1-1 -i4VP you r!vs-r mund OP tirt'!b 

K 	mui;..0 in iy type nf 1ronfied1nu7 

	

7 
	

P45- S4R1.7.7411! 	 T havm mund. 

THE (70t1RT: 	Wat wan the naturs or ih.t17 

	

Ft 
	

MS. SW11.111'4r3! 	it wan a finndillo 

	

in 
	

THR COURT: 	Was that in Callfornis7 

	

11 
	

MS. BNPLLING! 	4n, it waF. hsre. 

	

12 	 rmk r:aHRT: 	nla it gn th H TriF117 

	

. 13 	 M. SICRT.LTNG: 	Nov our cartinular 

	

14 	TT WAr4 like. a whn/tr. lot of ppolilf. that 11,40 ,A00, 

THE Cr11111T: 	Was thin .74 mobiln brimv. park'? 

	

IA 
	 us. shmr.r.run; 	vps. 

	

17 	 THR roupr 	Ii 141 	ever go inin 1111- 

	

18 	i:nori on that 

	

in 	 MS. SNIPT.LTIn! 	Ro. 

THR W1UR1: 	 you told Ihst 11 WAA 

	

?1 	vritid ;n rhin ouoritroom7 

	

72 
	

M. sNrJ.T,TNIG! 

	

23 
	

THE nr1HRT! 	AuyIbing by ri.,-Fsnil or thal' 

Tholt might haul-. suIno. impro:1 on your 

	

251 	111inkin 1 	in l'hin 

125 
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MS. qffErJ.T740: 

TMS: cnuRT, 	Anylltinj by P122al-..nn of that 

3 	c:a.q4e IhAt Miuht leAuP you WIth A bad fri-Olnu 

4 	rho. jnainlal p-tyslitml 

M s. SNELLTRA: 	No. 

TRF COt1RT: 	nr nhortt ntrouno-, ys? 

'7 
	

MS. SUELLTMG: 	1.1111. 

THE COURT! 
	HaLtp! yntl 	 1+1 11 

intt;.rokt in t.114i 	 rir any nrimlnal 

MS. SlIRT.r.ING: 	Vms. 

17 
	

THE enuRT! 
	

101,L.1 t.tnA that,,Mft. Sne1linu? 

i2 

11 	 tinrt-4, 

14 

in 

 

MS. SNF1W.TNF: 	My hutqband t441R in troub1H 

THE cnuRT, 	whAr 	 ri!Ik 	hMA4 P ."2  

M. SWF:LT.11'ra: 	TPm no 	iri- 	7 tbitt 	it 

16 	lift4:1H NHAaitlf. 

17 	 THE CODRTz 	WAR this Artpr yni wpri- 

is 	lit:irrletd or lipforP ynu 	marriE8T 

M. SNELLTNn: 

TWR rnnaT: 	nid It un. to N tri.41? 

MS. SMSLT,ING! 	No. 

THR 	 nid ho havo an ..tiorney 

145 	 Cl%sle?' nvi.rointr.d1 	11... 

TRS COURT: 	Wz.is it A public doc•-nOr-e, 1r 

1 S. 

70 

21 

7? 

PS 	Mint C;411,5X!? 

PA 

PS 
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1 	you knnw? . 

MS. SNETJ.INCT.: 

	

3 	 THE COnAT: 	ConnRe!1, would ynn comP up 

	

a 	hppp, p1easA7 

	

5 	 (nrr 111v rvr.ord alAnnOslino.  nr.t rPLIovted , ) 

	

6 
	

THE CCUAT- 	Tn th .A.t -nase, MK. 

	

7 	wnrv. you vretly 	Aat5nFind ynir. hnshAnd wAr4 

	

A 	tre%Atod justly• 

MS. SHELLT1s11.1: 

	

10 
	

THR COORT: 	Any bad ftlf11.inus FAbnul Ihk 

	

11 	public dvfvndor'a offInPl? 

	

12 
	 Ms. swKLurant 	kn. 

THE CDORT: 	AbOui rhe nistrir.r Allornr-y 1 A 

Mg. SKELLTNn! 	Nn. 

THE C011RTt 	Ahoul rhel nr1m1ni$1 juslicR-= 

ms. sNE -r.r.TNGI 	Nn. 

13 

14 	office? 

15 

1R 

17 	6,yNte.m7 

lB 

lq 	 THE COVRT! 	10114 hH placod on prnhatinn 

7n 	dii10,)0 

21 	 M. ANEF.T.TH0: 	YPs, hm wam. 

22 
	 7HE nnORT: 	hc 	If pvnbAtion now? 

23 
	

MS. RNELF,T1411: 	Tom. 

THE nnuRT! 	ni0 you 11HAr whot T lqa.10 

25 	kbouF the hurde,n of ornof And i'hp,  pri-t=.nmptIon c3A" 

127 
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41. 

	

• 	ilmo.e r ni741 hA they Atitily in lIelmina3 GastliK7 

M. SNRtrING! 	V. 

3 THE EWIRT: 	Any prohlom w;ih ginnwOrng 

thei.Kp prIa4:112.)ew7,  

	

A 	 H. SKRLLTI1G• 

TIFF:. roofer. 
	no ym, thinlf you nan ht rHin 

	

7 	to tioth I- ii 	aorfindanr And tu It.ha .11a1P of Ntuvntla 

M. SWELLTNG: 	Ves, 7 du. 

	

n 
	

IRE 5TOURT: 	Mr. Soan, how lrrnq 	yol) 

	

11 	 in Cli-irk rnanly? 

	

17 
	

MR. FIRAIi 	Two.nty-throo yf!mrs. 

TIM cnuRT -1 	Art,  villa etmvloyP07 

MR. RRAN! 	yog., 

THE COURT! WhevH an ynvi wo11:7 

	

1-R 
	

mR. nRADI: 	3J P)Ilinhfnj. 

	

1 7 
	

THE: cnuPT! 	Arr. y•,"L) A plomhor7 

. MR. BEAK! 	7A14. 

TIPP. Cq11RT ! -  Aro yoli married? 

MR. RRAN7 

	

71 
	

TWR cnTIRT 	Is ynut' wirP pmp1nyl;*(17 

MR. BRAN .YP. 

flfl ro1!w7! 	whpro,. OryAN shp work? 

MR. BFAN 	rI Tn11,brRii.ite Rank, 

THE nnuEr. 	flc Troi hkue cAlildroln? 
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1 
	

MR. BEAK!  

	

2 
	

THF CONRIt Snw many7 

MR. SEAN! Three. 

THR C0URT: 	Hnw riZel are they 

	

6 
	

M. RRAN: 	TwcIrrty-nix,.thlrty, 

	

6 	IhIrly-nix. 

	

7 
	

THE COURT: . no ihey 11w.u! in f;lArk! 

Coarliy7 

	

4 	 MR. BRAN! 	01114:. 

	

10 	 THF COURT: 	Wh.it type or HmkoloymiAt dovs. 

	

)1 	thar 0111!3 havo7 

	

12 	 M. BRAN: 	CArpenliAr. 

	

13 	 THR COURT. 	Whopo arn (hu! 1, i114,JIP Iwo 

	

14 	01,110r(107 

	

15 	 MR. RRAN: 	 calireirf.la .4nd ori• $n 

	

16 	Gotrc/;1. 

	

17 	 THE 0171/14T 	What $A yOur eclunhtInn7 

	

16 	 MR. BEAN: 	Tc-nth grado. 

THE, COURT: 	Ohl yon sonrile in thp .;gripled 

	

70 	rgire:oel7 

Ms. T;RAN2 

THR COURT: 	Fill.4V becilic; -17 

MR, BEAN! 	Army. 

THE COURT: HOW 10n07 

MR. RNAINT: 

12.9 
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1 	 THR cOURT: 	Wha1 werf yolIr a1l1'imr4 

2 	upnOrally? 

3 

A 	rooryrhavt. 

5 

fi 	h.fop07 

MR. REAN: 
	

Motor pool, ar:rinti mnlor pnol 

ailURT1 	Rayt1 ynntihopn ,c4 juror 

7 
	

MR. RFAN! 	Ku. 

THE 4704IRT: 	Kaye ynu Ryer sur0 or titaRn 

MR. BRAN! Uo. 

11 
	

Tmr . roorT, 	MAtor* ynn liviAr had A pl4PKuIrtm1 

12 	intovRst in the otircnmR of Finy rr 	rij e:Aftr.!7 

13 
	

MR. BEAN. 	No. 

1 
	

THK CritIFT: 	nes you ontleqvt.  thuse 

1A 	prthoip1PR that T mrnriorIP0 rtr.:uarding Iii 1,or01,-n ni .  

ln 	prnmf on0 rro.9,:nriti1n nf inrconehnR7. 

17 	 MR. SEAN't  

1R 	 THE flflURT: 	no yon think srortJ can be_. falr 

151 	both sides? 

2n 	 M. ARAN: 	013, yk..s. 

21 	 THA COURT: 	The: Start.: may 1-tliOr0 t114-! 

92 	ol. ohviIit-tige to OoN a1t . rnoto jurOrs. 	Rf-rovel you 

23 	dm -- 

2 
	

M. HTLLMANt 	Can 7 kmk Mr. 1741.5!an a f(0.4 

quo!.=tlirsns, 	 Hnrinv? 

1 NO 
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''HR cnuRT! 	YE-R, I'm Rorvy, Mr. H;ilman 

vnTR nTRr EXAMTNATTCIN. 

R7 MR. HILLMAN. 1 

Mr 	19(:,srl d  you 14tAI1-: yoOr 	wo•kN aV 

5 	FirAt TritrreihAtfl Stink. 	Whick hr.=111c1, dov:4 she wort: 

ii mI7 

7 	 A. 	 workA for vhF. r:owputor 

MR. HILLMAN. 	nkRy. 	No forthor 

cor.NVioro.i. 

i n 	 THE COORT 	Any qui- -,stInn5A'l 

11 
	

MS. LTPPYR! 	Ho qup!sl'ion:q. , your Roniir, 

THE COURT: 	Before! you exr.eg:ie. yOur 

if ri1titrs).41 - 1.,  nowthrt.r %mi.!, MN. Snerling, 

14 	itge:111-;i10 for any rr..1140h, numbrAr two dnoA not wove. 

Is 	ioto numhe.tr rino/pc. poRltion, 	Tto4y wAinia;r1 

ifi 	i I ill I 	oRiVion one mnd VW  CI. 

17 	 The SImIv 'Hwy Hxviarte !its vrremplovy 

rhAI)F:nuir!, 

14 
	

MS. LIFTS- 	Voole N000r, tho Starr- would 

PO 	thriuk 'hut excaup 

21 
	

THE COURT: 	MA. Snerlino, wet do thank you 

7? 	for your attelsdarivo And yolt arf: Rarg:•tsrl.d. 	Yon Hre 

23 	 tn jr! 	howl,-. 

24 	 MS, SNELT,INCI: 	Tfiauk you. 

?A 
	

THE CLERK: 	Minhafhl lirldentolvu 

1:31 
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I 	 MTCHARL . THOMAS BRTTiENRITRS, 

	

2 	hkuIrsu bki-:n first Chaly sworn to tell thu 	 thk 

	

3 	wh431c. truth ;4416 nolhitiu hut The, truth, tesVlf;Ad 

	

A 	Y4Wid AA followA: 

	

A 	 THR GOURT! 	Mr. Rridknhtiru, du you know 

srt uny reaRon why you crouEll noi. hp fair .r,a 

	

7 	impartial? . 

MR. RRroRN40413! 	nir. 

	

4 	 INNR 17.0DRT: .  Aru yOu 

	

in 	onynn• iu the jury hok7 

	

11 	 MR. FIRTnRWRIIRS! 	No, RiP. 

	

17 
	

TI-1F i-mgRT1 	you know tht,,  

• M. Mora(07 

• 4 
	

MR_ 'RRTrIRNRNRG: 	Uct, 

	

1 2% 
	

THE COURT 	fin you know Mr. Hillman ur 

	

in 	Ms. tippiR7 	The attorneye:7 

	

17 
	

MR. IIRTtIVNI,IHRa: 	Ur, sir. 

1"Hg COURTt 	yoq heizir whAl T Ri-A10 

	

IS 
	

about thk COMP C - , telstru.atinv !Am jnry in ihk law7 

MR. FIR1;IRMR6RElt 	Certainly. 

	

71 	 THR C.flIRT 	Wril Von 	 thk Court's, 

	

77 	T 	V rue! t (n•7 

	

23 	 MR. RRTnRNIIIIRn! 	Ckrtminly. 

11-1- 17. OnORT: 	H.r.Auei you PUHr liken ihk uikiim 

	

25 	flr A Crinit-1/ 

1:12 

PATSY V:: gmTTH, nrPTI1TAL 	HP.12 nRTO.R 

654 



	

1 	 MR. ARTDE4RIIRS• 	W.R, Air. 

THR CCURT 	What was Chia c7rimo7 

	

3 
	

MR. FiRTTIRNMIRS: 	BurglAry. 

THY, COORT! 	ro ynur homila? 

MR. ARTI1RNRURG1 	70m, 

THE COURT! Moro Ihmu cm f,  timi0 

	

7 
	

MR. RRTTIRWAHRri: 	NO, Sir, jumi otwo. 

TMR CrIURT: 	Woo.; it In Cl;ffrk County'? 

MR. P.RTIOENRURG: 	'el.:A, sir. 

THR innunT 	mow eoc:,-ntly 	it? 

	

11 
	

MR. RRTT1VNI41114a. 	Four yPArK 

	

17 	 TRK CCIURT: 	nlo yuu ri-qpnri it 

13 

	

74 	 MR. kRTrMNNURG: 	 Nip, 

	

15 	 THE COURT: 	WiJs auyoniL. arro-Alp07 

	

16 
	

MR. KRIntriiitiRn 	I IPik 	ti , r4Ir. 	Thry 

	

17 	InPro itil(tors. 

THE CDURT: 	Wrrt-  ynn it if Iir wi II 

	

lq 	wAy I Iii 	pc41111:0 han41elli1 your inicepr7 

MR. RETTiRNRORR! 	Vos, Air. 

	

71 	 THE CIOURT! 	Would 	hat Hxvo-rivtnuP 

	

27 	lorim-nr70 your urrilirt-  In this cAsml 

MR. ART[IF.NRORSI 	No. 

THE cpunT! 	Do yoo knOw .sirty 

75 
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• 	.1 
1 	 MH. 	RTnR412101114: 	Yes, T an• 

2 
	

THR COURT: 	A'c' the:y with thq.': 

5 	Mx'TIropo11tAn Po1inn Prp.IrtmPnt7 

4 
	

MR. RRTFURNRURA! 	Vps, Air. 

THE COURTI 
	tanuld 111„, nhArac:tHrivP Ihoa 

6 	i 	rionds or anquaintanc:&s7 

7 
	

MR. FIRTDENROPNt 	T toitio ROn'. or hoi. 

THR cnnRT: 	Tr a poli4!p offinr•r 

toAlifiv:s, Mr, Rrilliloira, rla you thinlz hiR 

10 	te!klimony Is mom,- hWi-ovaiAle 	 to 1.10e.rilliv 

11 	wtilght thAn anyoni. plso's lier.Aus 	hots a pOlire 

17 	ornct..e7 

1:1 
	

MR. RRTI1ENTURn! 
	Nn, 

74 	 THR cnuRT1 	no y00 thluk tipt 	 to 

1 A 
	

Io-TRqPr 	 nr t1011pv.ilhility 	 hfl IR A 

t Fl 	u'i1 Tr offiuPr7 

IT 	 MR, RRTORNAORSI 	Ni. sir, 

11 
	 THE cnuFT ;  wolod yoo try to Arlpolgo 

1g 	policr ofilrerts tpslixony thP wi4y you .:143jtudijo 

70 	 Itestimony? 

21 	 MR. RRTORNRORS! 	CprlAinly. 

27 
	

THE C.FICT: 	no you 'ruu 	uiy nf thr 

23 	 whor.i . oR1044.R wmrR ro,td7 

74 
	

MP, RAPTDP.WRUHO! 	Ni, sir. 

215 
	

THE 17OURTr 	How long hive yofi 11vo3 	+rk 

1:14 
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1 	r„lort: County? 

M. ARTORIIRHRG7 	Forty-twc3 yPaVA. 

TKX COURT: 	Arel vim umpl4Iy0117 

	

4 	 mp, FIRT9ENflURS: 	I'm pesrt-ilme mngl TIM el 

THE CCIURV, WhAV arm you 

	

7 
	

MR. ARIORRBURS! 	Fngine0rin0. 

THE cnrRrt Aro you 

MR. RRTDFNRURS; 	Ymm, Kir. 

	

10 
	

TR"F COORT: 	TA yv4lit' Wire- itimp1oyr0 

	

11 	1 hi- homo7 

	

12 
	

MR. alunnwitmn! 	YPH, Air. 

	

13 
	

THg mitivvr 	Tn whht I.:a/Mr:11y? 

	

14 
	 MR. RRTTIRURrIRAi 	Shp iR thr: c:ablm 7 V 

	

1 h 	nno111F-1r fur vrimo iIlt 

• 

	

1 6, 	 THE COURT: 	flo you haum oT•i1drmu7 

	

17 
	

MR. SRTT1KNEORCI! 	Orom. 

	

I S 
	

THE COI1RT: 
	14row 	is II! rIi I 1i17 

	

q 
	

HR. SRTFIRNSURG: 
	

SP V t1.41. 

VER cnruiT, 	Tm It liny or ule12 

	

.11 
	

MR. SRITIEHIAHRG! 	kny. 

	

22 
	

THR COURT: 	finfu.4 1or livr ! with yi/o, rind 

priur wiro? 

MR, BRTTIRNRUHS. 	'ettri p  Air. 

TSR 17nuF7 , 
	

Whi. 	lo yemir 

1 :lb 
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1HR 	1ItnRrJRrTRr. 	T Iivi 	I wiyf...1rF: Fir 

7 	 vlur; 	corrp.ntly enrc$111-4(1. 

3 

4 	forci.s7 

A 

7 

n•ruy? 

1 n 

THE Z-maRT: 	old you Nprvi in tht4 ApraHd 

MR. ERT1iENB1IR6: 	Tn thr. U.S. Navy. 

THE COURT: 
	How 'icing did you Rorvol 

MR, ARIflFKRUNTIr 	Emir ioors. 

THE COURT: 	whAt wore your Antlos in 	ii 

MR. aRTnEmums! 	T wan Pr PAdin mein. 

11 	 TRE COURT: 	H.lik./Fi youuP.r 	l4rvgid 	A 

12 	juror befnr+.7 

13 	 MR_ERTDEKRURilt Nn, Air. 

14 	 THE n7ORPT: 	HAW. you puPr Nue0 or bcinn 

15 	 ID any pri-JooPiiinaV 

1A 	 MR. HRTDENSORS! 	At ono I ifli I %vein iho 

1? 	sovorviscIr 11 -1 ciiiiruu of 11119gil'inn 1i 	hH nrifar tir 

in 	Nc.vAda. 	Al 7 niVII. 

1HE rnuRT. 	Any oxporitrinae Ihoi6o IhAt 

20 	mluhl ,nomohow impaot your Chinkilio'in rhiH ceiNn? 

21 
	

MR. TtETTIFINKURO: 	Wo, sir. 

THE COUET 	Rawo you ovor had m porr:onAl 

7S 	inrr.ro- Al 	in 	 (16:511.? 

MR. RRTDENAITRS. 	rtjr. 

7A 
	

TNR COURT! 	no yolJ 	 tho princiv1HR 

136 
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1 	T h j ii mrintinoc-d ri4Uardin6 tht;: horili-rt of prnor 

2 	vrosumprioii of Into-In t-in t.:$-17 

3 	 MR. ERTTIENgHRGt 

4. 	 THE 0011ViT: 	Tht-,  apremlp Wpy e-rtlil4tR t•P 

rhallt-ligl- U0 lht.1 mIrgrrroLttP. 

(nfr the- retuIrd alsco.Amloo nol 

7 
	

M11. H1MAN1 	7our,  Honor, rto..2,  anft.ns.-m 

8WiLi 1 liwaiutL. 	I 	oi4.mptory 

THE f7.00RT: 	Mr. Krith.ntiurg :41-ti) Mr. Soan, 

ln 	will yoN 	Ind1,11so tO 	 -;.“4 	a1lerni4tu. 

11 	jornr!A. 

1 7 
	

(At this firtIP!, tho joror6 wPre duly 

13 
	

nwoTo.) 

14 
	

THE 00U81: 	Ti [hr. othrr mi.±whor2-1 II 	thv 

75 	jury Lol••t.1, 	1.=,1iR. Rua uRI,t1Flmil, 	 nor .iory 

16 	ilnw 	twu alrernarir,  joropw, your 1-t-pliineuq will nol 

17 	ht. rPlinirt-li In rtilig; 1:414e. 	 IhtL.y mity Ii 

18 
	

rorloired 3ict .Lionther 	 So p)r;!roll- rAvriri h.mok Vro 

rht- iry rlomait4ogioro-v no I' Ii 	firkt floor Ana 	dn 

20 	1. 11,11.11, yon for your AIPI-rolmonet. 

21 

(AF thitl timr-, rho jory pane.' lc!fr iuu 

2.3 
	

rzoortroom.) 

24 

2.5 
	

thim rimr, proc:ppainEpt wort'. rrtporlett, 

137 
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1 	 .111-ei$ay tranAnrihP.a.) 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY DANIELS MORAGA, 
Appellant(s), 	 Case No: C092174 

VS. 
	 SC NoT64931 

STATE OF NEVADA, 
Respondent(s), 

RECORD ON APPEAL 
VOLUME 

2 
ATTORNEY FOR APPELLANT 
ROY D. MORAGA #31584, 
PROPER PERSON 
1200 PRISON ROAD 
LOVELOCK, NV 89419 

ATTORNEY FOR RESPONDENT 
STEVEN B. WOLFSON, 
DISTRICT ATTORNEY 
200 LEWIS AVE. 
LAS VEGAS, NEVADA 89101 
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NUMBER: 

6 	01/10/2006 	AFFIDAVIT IN SUPPORT OF MOTION FOR LEAVE TO 	1120 - 1123 
PROCEED IN FORMA PAUPERIS AND FOR APPOINTMENT 
OF COUNSEL 

3 	10/03/1991 	AFFIDAVIT IN SUPPORT OF MOTION FOR WITHDRAWAL 
OF ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

02/20/1996 

03/11/1996 

01/10/2006 

02/15/2012 

04/30/1998 

09/27/2004 

06/13/1990 

01/09/1990 

11/13/1991 

07/31/1992 

08/14/2013 

01/08/2014 

01/17/2014 

10/29/1996 

06/15/1998 

AFFIDAVIT OF DEFENDANT 

AFFIDAVIT OF PETITIONER 

AFFIDAVIT OF PETITIONER 

AFFIDAVIT OF PETITIONER 

AFFIDAVIT OF ROY D. MORAGA 

AFFIDAVIT OF ROY D. MORAGA 

AMENDED INFORMATION 

AMENDED INFORMATION BY INTERLINEATION 
FEBRUARY 15, 1990 

AMENDED JUDGMENT OF CONVICTION (JURY TRIAL) 

ANSWER IN OPPOSITION TO MOTION FOR RETURNING 
SEIZED PROPERTY 

APPLICATION TO PROCEED IN FORMA PAUPERIS 

APPLICATION TO PROCEED IN FORMA PAUPERIS 

APPLICATION TO PROCEED IN FORMA PAUPERIS 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

445 - 445 

760 - 761 

705 - 707 

767 - 769 

446 - 448 

708 - 709 

770 - 771 

1124 - 1125 

1351 - 1353 

890 - 891 

1064 - 1065 

121 - 124 

15 - 17 

464 - 466 

673 - 683 

1483 - 1486 

1546 - 1548 

1554 - 1557 

862 - 864 

913 - 914 

4 

4 

4 

3 

4 

4 

6 

7 

5 

5 

1 

1 

03/05/1996 	AFFIDAVIT IN SUPPORT OF MOTION FOR WITHDRAWAL 
OF ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

02/20/1996 	AFFIDAVIT IN SUPPORT OF MOTION TO PROCEED IN 
FORMA PAUPERIS 

03/11/1996 	AFFIDAVIT IN SUPPORT OF MOTION TO PROCEED IN 
FORMA PAUPERIS 

10/03/1991 	AFFIDAVIT IN SUPPORT OF OF REQUEST TO PROCEED IN 
FORMA PAUPERIS 

3 

4 

7 

8 

8 

4 

5 

1 
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09/28/1998 

02/18/2004 

02/10/2005 

03/02/2007 

03/05/2007 

09/18/2012 

12/17/2013 

02/03/2014 

02/25/2002 

01/08/2014 

01/21/2014 

01/17/1997 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CERTIFICATE OF INMATE'S INSTITUTIONAL ACCOUNT 

CERTIFICATE OF INMATE'S INSTITUTIONAL ACCOUNT 

CERTIFICATE OF INMATE'S INSTITUTIONAL ACCOUNT 

CERTIFICATE OF MAILING 

950 - 951 

1047 - 1048 

1105 - 1106 

1217 - 1219 

1222 - 1223 

1449 - 1450 

1536 - 1537 

1580 - 1581 

971 - 971 

1549 - 1550 

1572 - 1572 

889 - 889 

5 

5 

6 

6 

6 

7 

7 

8 

5 

8 

8 

5 

4 
	

08/05/1996 	CERTIFICATE OF MAILING OF MOTION TO WITHDRAW AS 833 - 833 
COUNSEL 

8 
	

05/08/2014 	CERTIFICATION OF COPY AND TRANSMITTAL OF 
RECORD 

1 
	

12/28/1989 	CRIMINAL BINDOVER 

01/27/1992 

01/08/2014 

06/27/1990 

11/13/1991 

02/13/1992 

10/07/1996 

06/13/1998 

09/22/1998 

02/10/2005 

05/08/2014 

05/07/2014 

02/20/1992 

CRIMINAL SETTING SLIP 

DECLARATION OF ROY D. MORAGA 

DESIGNATION OF CONTENTS OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DISTRICT COURT MINUTES 

DOCUMENTARY EXHIBITS (UNFILED) 

EX PARTE APPLICATION FOR PREPARATION OF 

472 - 472 

1545 - 1545 

143 - 144 

467 - 468 

474 - 474 

852 - 853 

910 - 911 

947 - 948 

1107- 1108 

1664 - 1726 

1606 - 1663 

475 - 475 

3 

8 

1 

3 

3 

4 

5 

5 

6 

8 

8 

3 

2 
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TRANSCRIPTS 

6 

5 

02/15/2012 	EX PARTE MOTION FOR APPOINTMENT OF COUNSEL 

02/09/2004 	EX PARTE MOTION FOR EXCESS FEES 

02/20/1996 	EX PARTE MOTION FOR FEES FOR EXPERT SERVICES 

09/27/2004 	EXTRAORDINARY WRIT OF MANDAMUS 

10/03/1991 	FINANCIAL CERTIFICATE 

01/10/2006 	FINANCIAL CERTIFICATE 

02/08/2007 	FINDING OF FACT AND CONCLUSIONS OF LAW 

09/06/1996 	FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 

08/13/2012 	FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 

12/04/2013 	FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 

01/09/1990 	INFORMATION 

03/15/1990 	INSTRUCTIONS TO THE JURY 

07/07/1990 	JUDGMENT OF CONVICTION (JURY TRIAL) 

03/13/1990 	JURY LIST 

08/14/2013 	MEMORANDUM OF POINTS AND AUTHORITIES PETITION 
FOR WRIT OF HABEAS CORPUS POST-CONVICTION 

06/04/1990 	MOTION AND NOTICE OF MOTION TO AMEND 
INFORMATION 

02/20/1996 	MOTION AND NOTICE OF MOTION TO COMPEL, 
PRODUCTION OF SEMAN AND BLOOD 

02/05/1990 	MOTION AND NOTICE OF MOTION TO ENDORSE NAMES 
ON INFORMATION 

10/18/2004 	MOTION AND ORDER FOR FAILURE TO PROSECUTE AND 
REINSTATE MOTION TO VACATE AND/OR AMEND 
JUDGMENT 

02/22/2006 	MOTION AND ORDER TO TRANSPORT AND PRODUCE 
INMATE FOR HEARING 

7 

5 

4 

5 

3 

6 

6 

4 

7 

7 

1 

1 

1 

1 

7 

1 

4 

1 

1348 - 1350 

1033 - 1039 

710 - 714 

1066 - 1072 

449 - 450 

1126 - 1127 

1204 - 1209 

836 - 841 

1407 - 1413 

1510 -1520 

12 - 14 

45 - 69 

149 - 150 

44 - 44 

1461 - 1477 

88 - 120 

715 - 729 

34 - 37 

1078 - 1085 

1172 - 1176 

7 
	

08/14/2013 	MOTION FOR APPOINTMENT OF COUNSEL 
	

1478 - 1482 

8 	01/08/2014 	MOTION FOR APPOINTMENT OF COUNSEL 
	

1551 - 1553 

3 
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8 	01/21/2014 	MOTION FOR APPOINTMENT OF COUNSEL 

6 	03/05/2007 	MOTION FOR APPOINTMENT OF COUNSEL ON APPEAL 

8 	01/21/2014 	MOTION FOR CORRECTION OF ILLEGAL SENTENCE 

5 	06/01/1998 	MOTION FOR ENLARGEMENT OF TIME 

7 	04/09/2012 	MOTION FOR ENLARGEMENT OF TIME (FIRST REQUEST) 

4 	04/11/1996 	MOTION FOR EXTENSION OF TIME TO FILE 
SUPPLEMENTAL POINTS AND AUTHORITIES 

7 	02/15/2012 	MOTION FOR JUDICIAL ACTION ON PETITION 

3 	10/03/1991 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

4 	02/20/1996 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

4 	03/05/1996 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

4 	03/11/1996 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

5 	02/25/2002 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

6 	01/10/2006 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 
AND FOR APPOINTMENT OF COUNSEL 

PAGE 
NUMBER: 

1573 - 1575 

1224 - 1225 

1558 - 1571 

908 - 909 

1360 - 1372 

794 - 797 

1346 - 1347 

451 - 451 

730 - 730 

762 - 762 

772 - 772 

972 - 974 

1128 -1129 

4 
	

08/26/1993 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS; 	686 - 696 
AFFIDAVIT IN SUPPORT OF REQUEST TO PROCEED IN 
FORMA PAUPERIS; MOTION FOR AMENDED JUDGMENT 
OF CONVICTION TO INCLUDE JAIL TIME CREDITS AND 
AFFIDAVIT OF PETITION 

08/06/2012 	MOTION FOR RECONSIDERATION 

12/16/2003 	MOTION FOR RELEASE OF DNA EVIDENCE UNDER 
NEVADA OPEN RECORDS ACT 

07/21/1992 	MOTION FOR RETURNING SEIZED PROPERTY 

03/11/1996 	MOTION FOR RETURNING SEIZED PROPERTY 

03/19/2014 	MOTION FOR RETURNING SEIZED PROPERTY 

01/02/1992 	MOTION TO APPOINT COUNSEL FOR APPEAL 

04/30/1998 	MOTION TO MODIFY OR IN THE ALTERNATIVE CORRECT 
ILLEGAL SENTENCE 

02/25/2002 	MOTION TO PRESERVE EVIDENCE AND ORDER 

08/06/1998 	MOTION TO STRIKE 

7 

5 

4 

4 

8 

3 

5 

5 

5 

1389 - 1402 

999 - 1009 

670 - 672 

773 - 776 

1591 - 1594 

469 - 471 

892 - 893 

975 - 983 

921 - 927 

4 
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3 
	

09/26/1991 	MOTION TO TRANSFER SENTENCING BACK TO 
	

442 - 444 
DEPARTMENT VIII 

5 
	

10/31/2002 	MOTION TO VACATE AND/OR AMEND JUDGMENT 
	

985 - 990 

06/27/1990 

10/30/1991 

09/27/1996 

06/13/1998 

09/22/1998 

02/17/2004 

02/10/2005 

03/02/2007 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

788 - 791 

829 - 832 

1086 - 1091 

1244 - 1251 

1502 - 1509 

701 - 704 

952 - 954 

955 - 962 

963 - 970 

1116 - 1119 

457 - 461 

145 - 146 

463 - 463 

850 - 851 

912 - 912 

949 - 949 

1041 - 1042 

1109 - 1109 

1220 - 1221 

4 

4 

5 

6 

7 

4 

5 

5 

5 

6 

3 

1 

3 

4 

5 

5 

5 

6 

6 

04/09/1996 	MOTION TO WITHDRAW AS COUNSEL 

08/02/1996 	MOTION TO WITHDRAW AS COUNSEL 

10/19/2004 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED 

09/13/2007 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED 

10/30/2013 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED; REHEARING DENIED 

10/30/1995 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

04/30/1999 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

06/01/1999 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

06/01/1999 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

05/02/2005 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

10/04/1991 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - REMAND 

5 
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09/17/2012 

12/16/2013 

01/31/2014 

02/22/2006 

09/19/2011 

09/27/2013 

02/13/2007 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF CHANGE OF ADDRESS 

NOTICE OF CHANGE OF ADDRESS 

NOTICE OF CHANGE OF HEARING 

NOTICE OF ENTRY OF DECISION AND ORDER 

1444 - 1448 

1533 - 1535 

1576 - 1579 

1177 - 1177 

1321 - 1324 

1500 - 1501 

1210 - 1216 

7 

7 

8 

6 

7 

7 

6 

7 
	

08/21/2012 	NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS 1414 - 1421 
OF LAW AND ORDER 

7 
	

12/09/2013 	NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS 1521 - 1532 
OF LAW AND ORDER 

4 
	

04/17/1996 	NOTICE OF ENTRY OF ORDER 
	

799 - 802 

09/20/1996 

10/28/1996 

05/29/1998 

07/07/1998 

04/08/2005 

04/22/2014 

02/26/2002 

03/14/2012 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF HEARING - CRIMINAL 

NOTICE OF MOTION 

842 - 849 

854 - 861 

904 - 907 

917 - 920 

1112 - 1115 

1603 - 1605 

984 - 984 

1354 - 1354 

4 

4 

5 

5 

6 

8 

5 

7 

3 
	

10/03/1991 	NOTICE OF MOTION MOTION FOR WITHDRAWAL OF 	452 - 456 
ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

4 
	

03/05/1996 	NOTICE OF MOTION MOTION FOR WITHDRAWAL OF 	763 - 766 
ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

06/29/1990 

08/02/1990 

08/17/1992 

03/30/2005 

04/29/2011 

02/10/1992 

ORDER 

ORDER 

ORDER 

ORDER 

ORDER 

ORDER APPOINTING COUNSEL 

147 - 148 

151 - 152 

684 - 685 

1110 - 1111 

1252 - 1320 

473 - 473 

1 

1 

4 

6 

6 

3 

6 
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NUMBER: 

1242 - 1243 

915 - 916 

1031 - 1032 

1601 - 1602 

6 	03/23/2007 	ORDER DENYING DEFENDANT'S MOTION FOR 
APPOINTMENT OF COUNSEL 

5 	06/30/1998 	ORDER DENYING DEFENDANT'S MOTION FOR 
ENLARGEMENT OF TIME 

5 	01/07/2004 	ORDER DENYING DEFENDANT'S MOTION FOR RELEASE 
OF DNA EVIDENCE UNDER NEVADA OPEN RECORDS ACT 

8 	04/17/2014 	ORDER DENYING DEFENDANT'S MOTION FOR RETURN OF 
SEIZED PROPERTY 

7 
	

10/05/2012 	ORDER DENYING DEFENDANT'S MOTION TO RECONSIDER 1451 - 1452 

8 
	

03/12/2014 	ORDER DENYING DEFENDANT'S MOTIONS OF FEBRUARY 1589 - 1590 

8 

5 

5 

04/15/2014 

05/28/1998 

08/27/1998 

12, 2014 

ORDER DENYING DEFENDANT'S POST-CONVICTION 
PETITION REQUESTING GENETIC MARKER TESTING 
PURSUANT TO NRS 176.0918 

ORDER DENYING DEFENDANT'S PRO PER MOTION TO 
MODIFY OR IN ALTERNATIVE CORRECT ILLEGAL 
SENTENCE 

ORDER DENYING DEFENDANT'S PRO PER MOTION TO 
STRIKE 

1599 - 1600 

902 - 903 

945 - 946 

462 - 462 

991 - 991 

1040 - 1040 

1165- 1165 

1487 - 1487 

440 - 440 

441 -441 

1189 - 1190 

10/23/1991 	ORDER FOR APPOINTMENT OF COUNSEL 

11/21/2002 	ORDER FOR APPOINTMENT OF COUNSEL FOR POST- 
CONVICTION RELIEF 

02/11/2004 	ORDER FOR PAYMENT OF EXCESS FEES 

01/12/2006 	ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS 

08/26/2013 	ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS 

09/13/1991 	ORDER FOR PRODUCTION OF INMATE (CONTINUED) 

09/13/1991 	ORDER FOR PRODUCTION OF INMATE (CONTINUATION) 

04/21/2006 	ORDER FOR PRODUCTION OF INMATE ROY D. MORAGA, 
BAC # 31584 

3 

5 

5 

6 

7 

2 

3 

6 

6 
	

05/05/2006 	ORDER FOR PRODUCTION OF INMATE ROY D. MORAGA, 	1191 - 1192 
BAC # 315M 

6 
	

06/05/2006 	ORDER FOR PRODUCTION OF INMATE ROY D. MORAGA, 	1202 - 1203 
BAC # 31584 

7 
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ORDER FOR TRANSCRIPTS 

ORDER GRANTING DEFENDANT'S PRO PER MOTION FOR 
LEAVE TO PROCEED IN FORMA PAUPERIS AND ORDER 
DENYING DEFENDANT'S PRO PER MOTION FOR 
APPOINTMENT OF COUNSEL 

PAGE 
NUMBER: 

4 

6 

08/27/1996 

01/27/2006 

835 - 835 

1170 - 1171 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

476 - 477 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

478 - 479 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

480 - 481 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

482 - 483 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

484 - 485 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

486 - 487 

2 
	

01/09/1991 	ORDER RELEASING EVIDENCE 
	

438 - 438 

1 
	

06/13/1990 	ORDER TO AMEND INFORMATION 
	

125 - 125 

1 
	

02/15/1990 	ORDER TO ENDORSE NAMES ON INFORMATION 
	

42 - 43 

4 
	

04/17/1996 	ORDER TO WITHDRAW AS ATTORNEY OF RECORD 
	

803 - 804 

2 
	

01/09/1991 	PETITION FOR RELEASE OF EVIDENCE 
	

439 - 439 

7 
	

08/14/2013 	PETITION FOR WRIT OF HABEAS CORPUS (POST- 	 1453 - 1460 
CONVICTION RELIEF - NRS 34.735 PETITION: FORM) 

4 
	

02/20/1996 	PETITION FOR WRIT OF HABEAS CORPUS (POST- 	 731 -7 51 
CONVICTION) 

6 
	

01/10/2006 	PETITION FOR WRIT OF HABEAS CORPUS (POST- 	 1130 - 1164 
CONVICTION) (NRS 34.720, ET SEQ.) 

8 
	

01/08/2014 	POSTCONVICTION PETITION REQUESTING A GENETIC 
	

1538 - 1544 
MARKER ANALYSIS OF EVIDENCE WITHIN THE 
POSSESSION OR CUSTODY OF THE STATE OF NEVADA 
(NRS 176.0918) 

1 
	

05/16/1990 	PRE-SENTENCE INVESTIGATION REPORT (UNFILED) 	78 -87 
CONFIDENTIAL 

1 
	

03/15/1990 
	

PROPOSED VERDICT 
	

74 - 77 

3 
	

02/26/1992 
	

RECEIPT OF COPY 
	

488 - 488 

3 
	

02/26/1992 
	

RECEIPT OF COPY 
	

489 - 489 

8 
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5 

02/28/1992 	RECEIPT OF COPY 

03/02/1992 	RECEIPT OF COPY 

03/02/1992 	RECEIPT OF COPY 

08/27/1993 	RECEIPT OF COPY 

12/17/2003 	RECEIPT OF COPY 

04/09/1996 	RECEIPT OF COPY AND CERTIFICATE OF MAILING 

04/15/1996 	RECEIPT OF COPY OF MOTION FOR EXTENSION OF TIME 
TO FILE SUPPLEMENTAL POINTS AND AUTHORITIES 

08/05/1996 	RECEIPT OF COPY OF MOTION TO WITHDRAW AS 
COUNSEL 

01/05/2004 	REPLY TO STATE'S OPPOSITION TO DEFENDANT'S 
MOTION FOR RELEASE OF DNA EVIDENCE UNDER 
NEVADA OPEN RECORDS ACT 

3 

3 

3 

4 

5 

4 

4 

4 

490 - 490 

491 - 491 

492 - 492 

697 - 697 

1010 - 1010 

792 - 793 

798 - 798 

834 - 834 

1026 - 1030 

7 
	

08/28/2012 	REPLY TO STATE'S OPPOSITION TO PETITIONER'S MOTION 1422 - 1429 
FOR RECONSIDERATION 

6 
	

05/24/2006 	REPLY TO STATE'S RESPONSE AND OPPOSITION TO 	1193 - 1201 
MOTION TO DISMISS PETITION FOR WRIT OF HABEAS 
CORPUS (POST-CONVICTION) 

6 
	

01/05/2005 	REPLY TO STATE'S RESPONSE TO EXTRAORDINARY WRIT 1102 - 1104 
OF MANDAMUS AND MOTION TO DISMISS 

4 

7 

7 

05/26/1992 

08/28/2012 

03/23/2012 

REQUEST FOR RECORDS 

REQUEST TO FILE EXHIBIT 1 

RESPONSE TO DEFENDANT'S MOTION FOR JUDICIAL 
ACTION AND OPPOSITION TO DEFENDANT'S MOTION TO 
APPOINT COUNSEL 

668 - 669 

1430 - 1443 

1355 - 1359 

4 698 - 700 

1373 - 1376 

1377 - 1380 

1237 - 1241 

09/29/1993 	SECOND AMENDED JUDGMENT OF CONVICTION (JURY 
TRIAL) 

04/17/2012 	STATE'S OPPOSITION TO DEFENDANT MOTION FOR 
ENLARGEMENT OF TIME 

04/17/2012 	STATE'S OPPOSITION TO DEFENDANT MOTION FOR 
ENLARGEMENT OF TIME 

03/16/2007 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
APPOINTMENT OF COUNSEL 

7 

7 

6 

9 



89C092174 	The State of Nevada vs Roy D Moraga 

INDEX 
PAGE 

VOL 
	

DATE 
	

PLEADING 
	

NUMBER: 

8 
	

02/07/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 	1582 - 1588 
CORRECTION OF ILLEGAL SENTENCE AND DEFENDANT'S 
MOTION FOR APPOINTMENT OF COUNSEL 

5 

8 

12/26/2003 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RELEASE OF DNA EVIDENCE UNDER NEVADA OPEN 
RECORDS ACT 

04/07/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RETURNING SEIZED PROPERTY 

02/27/2006 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
TRANSPORT 

1011 - 1025 

1595 - 1598 

1178 - 1181 

04/01/1996 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 	777 - 787 
COMPEL PRODUCTION OF SEMAN AND BLOOD, PETITION 
FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) AND 
MOTION TO PROCEED IN FORMA PAUPERIS 

5 
	

05/08/1998 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 	894 - 901 
MODIFY OR IN THE ALTERNATIVE CORRECT ILLEGAL 
SENTENCE 

08/09/2012 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
	

1403 - 1406 
RECONSIDER 

5 
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I 	the subject might be in that area. 11 went over to 

	

2 	the Players Lounge and went inside and looked around 

	

3 	and as t was looking for a subject fitting the 

	

4 	description I had, / then heard that there was a 

	

5 	suspect In custody; not in custody, but a suspect 

	

6 	stopped at 920 	T think It was 920 Sierra Vista by 

	

7 	a plaine/othes 

	

a 
	

Q. 	Would that have been Mayo and Girlins7 

A. 	Yes, it was. 

	

1 0 
	

Is 920 Sierra Vista relatively close to 

	

11 	the Dumont address? 

	

12 	 A. 	Yes, it Is. 

	

13 	 Q. 	What type of dintance are you tslking 

	

14 	about? 

Ha)f 

	

16 	 Q, 	.Within a half mile? 

	

37 	 A. 	Within a half mile. 

	

16 	 Q. 	The gardener who gave you the 

	

19 	description, do you recall what description you Were 

	

2n 	given? 

	

21 	 I believe it W2S a description of a 

	

22 	Hispanic looking male, one of the things that I 

	

23 	keyed on, because not too many people are out 

	

24 	running around that the subject had a leu brace and 

	

2 	Z be3leve it was a gray jaket and blue jeans. 
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1 
	

Q. 	That description that you were given, did 

	

2 	you in turn call that into dispatch? 

	

3 
	

A . 	That description was not given by me to 

	

A. 	dispatch that I recall, 

	

6 
	

Q. 
	Another officer? 

	

A. 	There was several units in the area on 

	

7 	the same call. 

	

a 
	

q• 
	Once you received that information, nnw 

	

9 	we are at the Players Lounge again, what did you 

	

10 	do? 

	

11 	 A. 	I then got in my vehicle and want over tn 

	

12 	the 920 Sierra Vista address. 

	

13 
	

Q. 
	Where Officers Mayo and Oillins had a 

	

14 	subject stopped; As that correct? 

	

A. 	Yea. 

	

16 
	

Q. 	Do you see that subject present In court 

	

17 	today? 

	

IA 	 A. 	Yee t do, 

	

19 	 41- 
	Would you point to him and describe an 

	

20 	article cif clothing that he Js wearing? 

	

21 	 A. 	He la wearing a black shirt and dark 

	

22 	sungiasses, 

	

23 
	 ms. E,IPPISI May the record reflect 

	

24 	identification of the defendant, your Honor? 

	

25 
	

THE COURT: 
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I 	 Q. 	BY MS. LIPP:181 	The description that you 

2 	had remetived frnm the gardener, did that match the 

defendant's description the one who was stopped at 

	

4 	the area with Officers Mayo and Gillins? 

	

5 
	

A. 	Yes, It did. 

	

Q. 	Did he have the leg brace with him? 

	

A. 	Yes, he did. 

	

F3 
	

Q. 
	WD R the victim brought tn the scene to 

make an on scene 1dent4f1cat1on with another 

	

10 	officer, 'I believe Officer Devitts? 

	

1 1 
	

A. 
	Ves t  

	

12 
	 And to your recollection, was she eZ)le to 

	

13 	identify this person? 

	

14 
	

A. 	I had gotten the confirmation that he 

pntAitivply identified the suvvect. 

	

16 	 Q. 	once that identification was made, what 

	

17 	did you do? 

	

18 	 A. 	then pAaced him under arrnst for sexual 

	

19 	assault. 

	

20 
	

Q. 
	Did you than take him to the Clark county 

	

21 	Detention Center where he was hooked? 

	

?,2 	 A. 	Yes, 7 did. 

	

23 
	

Q. 
	Did you brivg certain items with you 

	

24 	today au a result of the subpoena that r had issued 

	

25 	to you? 
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A. 	Yes. 

	

2 
	

Q. 
	Are these yours es well? 

	

3 
	

A. 	Yes. 

	

4 
	

MS. LIPPIS: Court's indulgence cue 

	

5 	moment. 	I'm going to get a pair of sr.:issorn. 

	

6 	 THR C0UR7t Oast have them marked 'before 

	

7 	he opens them. 

	

8 	 MS. LIPP'S: 	I wAJI. 

	

9 
	

Officer, while I'm having thnnn marked, 

	

10 	would you -- may 1-  have the court's indulgence. 

	

11 	 Off the record discussion not reported. 

	

12 	 Q. 	(BY MS. LIPP'S) 	Officer, when you are 

	

13 	booking somebody in the Clark County Iletention 

	

14 	Center for a crime such ea sexual assault, in there 

	

15 	a ertairl protocol that you follow with in terms of 

	

16 	confiscating clothing, taking certain samples? 

17 	 A. 	Yes, there Is, 

16 	 Q. 
	Would you describe to the jury what that 

19 	is? 

20 	 A. 	On a sexUal aaeanit arrest, it's our 

21 	policy that a sexual assault kit it completed on the 

22 	subject who has been booked for sexual. assault and 

23 	the items of clothAng that the svbject is wearing is 

24 	a)ao booked in fnr evidenOe. 

25 
	

Q. 
	old you in fact personalJy book the 
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I 	defendant into jail? 

A. 	Yes, I did. 

Q. 
	Did you confiscate his clothing? 

A. 	Yes., I did. 

Q. 
	And hook that into evidence? 

A. 	Yes. 

Q. 	Did you assist with the taking of a 

▪ sexual assault kit on the subject? 

9 
	

A. 	Yes, T did. 

Q. 
	What is included in the sexuaJ aesault 

2 

3 

4 

5 

ft 

A. 	The first step As a pankaga- 
 The first 

33 	step there is an envelope with a comb An it and the 

14 	subject is instructed to nomb the pubic area wits 

15 	the comb with the envelope underneath the pubic 

16 	region and it's cnmbed out and the comb is placed 

17 	into the envelope and sealed .up. 

35 	 The next step is hair from the pubic area 

19 	la pulled out and placed Into another envelope and 

20 	sealed up. 

21 	 And then the next step is head hair is 

22 	pulled from the suspect and placed in the enve3nye 

23 	and sealed up. 

24 	 Then there is a white disc that is folded 

25 	over snd the suspect places that in their mouth an 
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saliva is deposited on It and It's allowed to JrF 

	

2 	dry and 	then placed in an envelope and meJa1ed. 

3 
	

Q. 	And all of these things are Ear later 

forensic testing; is that correct? 

	

A. 	Yes. 

	

6 	 Q. 	At some point is blood drawn from the 

	

7 	defendant? 

	

8 	 A. 	Yea. 

	

9 
	

Q. 	Did Nurse Helen Prescott draw blood from 

	

10 	this defendant to your reoollectIon? 

	

21 	 A. 	Yes, she did. 

	

12 	 Q. 	And you were present when that blood was 

	

13 	drawn? 

	

14 	 A. 	Yes, I was. 

	

15 	 Q. 	Mae the b]ood been given to you tn be 

	

16 	booked? 

	

17 
	

A. 	Yes. 

	

18 
	

Q. 	Did you in fact book Jt? 

	

1 9 
	

A. 	Tan— 

	

20 
	

Q. 	Did bring the rape kit you just described 

	

22 	With you today? 

	

22 
	

A . 	Ye5, I did. 

	

23 
	

Q. 
	And it wili be in one of these packages 

	

24 	that we 	are going to open? 

	

26 
	

A. 	Yes. 

74 

PATSY R. SMITH, OFFICIAL COURT REPORTER 

226 



So that we can stay In order, I'm showing 

	

2 	ynu what's been marked for identification, State's 

	

3 	proposed FAthibit No. 4, and I'll ask you, first oe 

	

4 	all, if you can Identify this bag? 

	

5 	 A. 	NO 	I can't. 

	

6 	 Q. 	And why can you not identify the bag? 

	

7 	 A. 	This isn't the bag that r put the items 

In. 

	

' Q. 	If we were tO open up this bag, do you 

	

10 	believe that we would find what you originally put 

	

11 	in your own bag? 

	

12 	 A. 	Yes, I do. 

	

33 
	

Q. 
	There is some handwriting and spmpi 

	

,14 	signature on here that you have aesn,  before? 

	

15 
	

A. 	Yes. 

	

16 
	

Q. 	There le a name on there, Linde 

	

17 	Errinhetto, do you know whn she is? 

	

18 
	

A. 	No 	I don't. 

	

19 
	

Q. 
	Tf would you please, without disturbing 

	

20 	the eeals that are In this bag -- let me ask YOU 

	

21 	about the seals first. 

	

22 	 Are your initials located on these seals 

	

23 	in the initials right here? 

	

24 	 A. 	No. 

	

Q . 
	And these are other alealia? 

7 
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2 	 Q. 	nid the bag that you put the defendant's 

3 	items in, did you initial the items and write on the 

	

4 	bag and seal the bag up with seals? 

6 
	

A. 	Yes, I did. 

	

6 
	

Q. 
	What I would like you to do, without 

disturbing these seals, is to open this bag on the 

	

8 	side and let's remove the contents? 

MR. HILLMAN: Before they do that, may T 

	

10 	look at the contents7 

	

11 	 THR COURT: Yes, piease. 

	

12 	 MS. LIPP'S: 	I'm sorry, Mr. Millman. 

	

13 
	

(Off the record discussion not reported.) 

	

14 
	

(BY M. LIPPIS) 	If you will remove the 

	

15 	other items from inside the package. 

	

16 	 (off the record discussion not reported.) 

	

17 	 Q. 	(BY MS. LIPPIS) 	Officer, I'm going to 

	

18 	stand over here. Tsai going to show you whette been 

	

19 	marked ao State's Exhibit 4-A, 	It's the bag yoll 

	

20 	took out of State's proposed Exhibit No 4. Do you 

	

21 	recognize this bag? 

	

22 	 A. 	Yes, I do. 

	

23 
	

And how is it that you recognize the hag 

	

24 	that we removed from 4-A? 

	

2 5 
	

A . 	I recognize my initials, and it has my 
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1 	writing on it, 

	

2 
	

Q. 
	All right. Is this the bag that you used 

	

3 	to impound or to place some of the Items of clothing 

	

4 	that you took from the defendant during this booking 

	

5 	process? 

	

6 
	

A. 	Ifee3. 

	

7 
	

Q. 
	Did you list the items that you had 

	

8 	origInally placed in this bag? 

A. 	Yes, I did. 

	

10 
	

Q. 	What did you list on your beg? 

	

11 
	

A. 	one one pair brown cowboy boots, ons pair 

	

12 	white socks, and one pair blue Levi jeans. 

	

13 
	

Are these the boots ynu too(c from the 

	

34 	defendant, which have been marked as State's 

	

15 	proposed Exhibit 4 - 8? 

	

16 	 A. 	Yes, they are. 

	

17 
	

Q. 
	Are these the boots that you had 

	

18 	originally put into ymir own packaging? 

79 

 

A. 	Yes. 

	

20 
	

Q• 
	It appears that these items havA Lein 

	

21 	repackaged by someone; is that correct? 

	

22 	 A. 	Yes. 

	

23 
	

Q. 
	Are these the blue jeans that's marked as 

officais proposed oich1b1t 4-C that you placed in your 

	

25 	own evidence bay? 
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1 
	

A. 	Yea_ 

2 
	

Q. 	These are the blue Jeans that yoll removed 

	

3 	from ths defendant at the Clark County Detention 

	

4 	Center? 

	

5 	 A. 	Yes. 

	

6 	 Q. 	I'm handing you now what's been marked 

	

7 	for identification State's proposed Exhibit Wn. 5 

	

6 	And ask you to take a look at this. 

	

9 	 THE COURT: no you want to see it, 

	

10 	Mr. HJllman? 

	

11 	 Q. 	(BY MS. Limn) I'd ask you to take a 

	

12 	look at State's proposed Exhibit No. 6 and ask you 

	

13 	if you can identify this bag? 

14 
	

A. 

16 
	

Q. 

15 
	

A. 

17 
	

Q. 

16 	bag? 

19 
	

A. 

Yes, I will. 

What is the nature of identification? 

My handwriting and my initia1ft. 

Where ls your handwriting located no the 

All along the front part of the bag and 

20 	on the seals. 

21 
	

Q. 
	On the seals? 

22 
	

A. 	Yes. 

23 
	

Q • 
	Do those seals appear to be in the same 

24 	condition now as they were at the time you See)ed 

25 	the bag with the evidence in At? 
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1 
	

A. 	No 

	

z 	Q. 	They have been -- 

	

3 
	

A. 	They have been opened. 

Q. 	-- opened? 

A. 	Broken, yes. 

	

6 
	

Q. 	There is another different nolored seal 

	

7 	pLaced on the bag, a dark red one, did you plaCe 

	

8 	that seal? 

A. 	No, 1' didn't. 

	

10 
	

Q. 
	Is At true that someone has been in the 

	

11 	bag: is that correct? 

	

12 
	

A. 	Yes. 

	

13 
	

When you package eViderce, are you 

	

14 	assigned a O.R. number? 

	

1.5 
	

A. 	yffa, 1 am. 

	

16 
	

Q. 
	what is the 0.P. number? 

	

17 
	

A. 	B9-11770099. 

	

18 
	

Q. 
	And that is thft name D.R. number on thP 

	

29 	other States proposed Exhibit 4 and the letters 

	

20 	that went with At; is thRt correct? 

	

21 	 A. 	Yee. 

	

72 	 Q. 	wbet.e did you oet this DR. number? Who 

	

23 	assigns it? 

	

24 	 A. 	The department of records. 

25 
	

Q. 
	Is It a daily report number'? 
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1 	 A. 	Yes. 	It's the report number that's 

	

2 	assigned to a case or a booking. 

	

3 
	

Q. 
	So each time another case oores through 

	

4 	the system s  another arrest, it there is evidence to 

	

5 	be booked, its given its own D.R. number? 

	

6 
	

A. 	Yes. 

	

7 
	

Q• 
	So Dams D.R. 89-11770099 is the D.R. 

	

8 	number assigned specifically to this case? 

	

9 
	

P.. 	7hat'e correct, 

	

10 	 Q. 	I'm going to ask you is that all the 

11 	evidence that you booked, to make the reftord claar 

	

12 	with regard to State's proposed Exhibits 4-A 1  R, and 

	

13 	C, and now we are into State's proposed Exhibit 5, 

	

14 	that these al] were in your sole care, custody, and 

	

15 	control from the time you received them from the 

	

16 	nefandant Moraga until you placed them in these 

	

17 	bags? 

	

16 
	

A. 	Yes. 

	

19 
	

Q. 
	Do they so tar appear to be in 

	

20 	substantially the same condition now as they were at 

	

21 	the time you booked them? 

	

22 
	

A. 	Except for the repackaging, 

	

23 
	

Q. 
	Repackaging nid sea] on State's proposed 

	

24 	Exhibit 5; la that correct? 

	

25 
	

A. 	Yes. 
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Q. 	Officer, would you please open Statn'n 

	

2 	proposed Exhibit D10. 5 without touching the seal

3 	if you can. 

	

4 	 If you will remove the contents from thet 

	

6 	package 7 will have it marked before we discuss it. 

	

6 	 Is that it? 

	

7 	 A. 	Yes. 

	

6 	 MS. LIPP'S; Mr. Hillman would you like 

	

9 	to see these as they are being marked? 

	

10 	 (Off the record discussion not reporte(L) 

	

11 	 THE COURT: We will take a ten minute 

	

12 	break, ladies and gentlemen. Don't discuss the case 

	

13 	among yourself or with anyone else. 

	

14 	 We will be in recess for ten minutes. 

	

15 	 (Off the record at 4:07 p.m. and back on 

16 

 

• the record at 418 p.m.) 

	

17 
	

rhE COURT: You may resume, M8. Lippis, 

	

10 
	

MS. LIPP'S! 	Thank you, your Honor, 

	

19 
	

nriggc7 EXAMINATION CONTINURn 

	

20 	SY M. E.TIPP71z 

	

23 
	

Q. 
	Officer, we left off with State's 

	

22 	prcpnmed Fxhibit No, 5 4. which was your evidsous 

	

23 	impound bag. I'm showing you what's been marked as 

	

24 	part of the contents from that bag am State's 

	

2,5 	proposed Exhibit 5-A, do you know what this is, 
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A. 	No, T 

2 	 Q. 	Do you recogniZe the initials un Jt7 

3 	 A. 	The same ao it was on the outside of the 

bag. 

6 

6 

Okay, thank you. 

MR, HILLMAN: Your Honor, T'm having a 

hard time bear.ing the witness. 

8 
	

THE COURT: Would you speak up, pleurae. 

9 
	

Q. 	(BY MS. LIFFITS) You iniflcated they were 

10 	the same inals s9 on State's proposed Exhibit 4; 

11 	is that cOrrect7 

12 	 A. 	Yee. 

13 	 Q. 	The initials of 1TE? 

14 	 A. 	Ves. 

15 	 Q. 	Parhepe Uncle. Errichetto; le that 

16 	correct? 

1? 	 Yes. 

1B 
	

Q. 
	showing 'you what's been marked foe 

19 	identifioatiDn as States propnEtpd Exhibit 5-E. pin 

20 	that come out of State's proposed Exhibit S? 

21 	 A. 

22 	 Q. 

23 	 h. 

24 	brace. 

25 	 Q. 

Y. 

What As this? 

It's an elastic knee brace or elastic: 

An elastic band that stretches? 
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I 
	

A. 	Yes, sir. 

	

2 	 Q. 	Was the defendant wearing this when you 

booked him or did he have It on hi* person or do you 

	

4 	recall'? 

A. 	I believe he had At on his leg. Under 

	

6 	the clothing. 

	

7 	 Q. 	Under his clothing? 

	

a 	A. 	I'm not sure. 

	

9 	 q- 	That's fine. 

	

10 	 Showing you what has been marked for 

	

11 	identification an State's proposed Exhibit 5-E 1  do 

	

12 	you recognize this? 

	

13 	 A, 	Yes, I do. 

	

14 	 Q. 	This came out of State's 5; le that 

	

lb 	correct? 

	

16 	 A. 	Yes. 

Q. 	wag the defondknt wearing this or 

	

18 	carrying this when you transported him and booked 

	

19 	him at the C)ark County Detention Center-7 

	

20 	 A. 	I don't recall. 

	

21 	 Q. 	It Was in his possession; Is that 

	

22 	correct? 

	

23 	 A. 	Yeg, it was 

	

24 	 Q. 	Showing you what has been marked as 

	

25 	Etste'cq proposed Exhibit 5-D which appears to bn a 
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1 	T-shirt. Did thi also come from the defendant? 

	

2 
	

A. 	Yes. 

And you booked this during the procedure; 

	

4 	is that right? 

	

5 
	

A. 	Yea, I did. 

	

6 	 • 
	Pc you recall whether or not he was 

	

7 	woaring or carrying this? 

	

A. 	No, I don't. 	He had several items of 

	

9 	clothing, and I don't recall if he was wearing some 

	

10 	of At, or all of it, or he was carrying it, 

	

11 
	

Q. 	Showing you what has been marked for 

	

12 	identification as State's proposed Exhibit 5-C, 

	

13 	which appears to be min's boxer shorts, WPVP these 

	

id 	Filen taken from the defendant? 

	

15 
	

A. 	Yes, slr. 

	

16 
	

Q. 
	Do you rece11 whether he War$ wearing or 

	

17 	carrying these? 

	

18 
	

A. 	Ha was wearing them. 

	

19 
	

Was he wearing his blue jeans and br,n1a7 

	

20 
	

A, 	Yea, sir. 

	

21 
	

Q. 	The ones we just described as State's 

	

22 	proposed Exhibits 4-B and 4-C? 

	

23 
	

A. 	Yes. 

	

24 	 MS, LIPPTS: For the record, your Honor, 

	

25 	contained within State's proposed Exhibit R, which 

PATEN'  R. SMITH, OFFICIAL COURT REPORTER 

236 



are the boots, are a pair of socks. 

2 
	

IRV, COURT: RaVii they been marked? 

3 
	

LIPPTS: No, they have nrt 	I just 

4 	tonnd them in there when I was looking for it. 

5 	 Q, 	Showing you what has been marked State'u 

6 	proposed Exhibit 5-B, which appeerR to be man's gray 

7 	jacket, do you recognize this? 

A, 	Yes, I do. 

9 
	

Q. 
	Was th1s also taken from the defendant 

10 	diarng his booking procedure, 

11 
	

A. 	Yes, it wan. 

12 	 Q. 	Do you receil when he was stopped in the 

23 	area of the crime with other officers, whether he 

14 	was wearing this jacket or carrying it? 

15 
	

A. 	1 believe he wms wearing it. 

36 
	

Q. 	Are you Wire? 

17 
	

A, 	No. 

18 
	

Q• 	Or do you re0a.117 

19 
	

A. 	I don't reos31. 

20 
	

Q. 	Finally, Officer, ilm showing you what's 

21 	been marked for identification as State's proposed 

22 	Exhibit 6 and ask you, first of el), do you 

23 	recognize this smeller enve3ope? 

. 24 	 A. 	Yes, I do. 

25 	 q. 	what in the basi* . of your recognStion, 
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1 
	

A. 	My signature. 

2 
	

Q. 
	Your P number? 

3 
	

A. 	P number, signature, 

4 
	

q. 
	Your handwriting? 

A. 	My handwriting. 

6 
	

Q. 	What is the D.R. number on that envelope? 

7 
	

A. 	80-1177D099. 

8 
	

Q. 
	Being the same D.E. nuMber - ht waR 

0 	assigned to Exhibit 4 and contents and 5 is the 

10 	contentS; is that correct? 

11 
	

A. 	Yes, it ie. 

12 
	

Q . 	officer, if we were to open up thin 

13 	peckage 4  what would we find? 

A4 
	

A. 	Find the oollppction kit for the aexuai 

15 	assault and the blood saltple. 

18 
	

Q. 
	noes this envelope appear to be An the 

17 	same condition now AS 	was at the time you sealed 

28 	it wItli your initial on that blue seal? 

la 
	

A. 	Yes, on the top itls been resealed. 

20 
	

Q • 
	So it appears not to be in the same 

21 	condition; Is that correct? 

22 
	

A. 	Correct. 

23 
	

q. 	What is different about it? 

24 
	

A. 	It's been opened. 

26 
	

Q. 
	And is there.. a new seal placed on it? 

a6 

PATAV K. smITH. nrwicTAL CfluRT iigiloRTER 

238 



• 
	

1 	 A. 	Yes, there is. 

2 	 Q. 	'is your seal the red seal? 

	

3 	 A. 	My see/ is the blue Deal. 

4 	 Q. 	Tam sorry, blue eem.1? 

5 	 A. 	Yes, 

5 	 Q. 	DO you recognize the AnItfal on the red 

7 	seal'? 

8 	 A. 	They are the same initials on all the 

0 	other ones. 

	

10 	 Q. 

	

12 	 A. 	Yes. 

	

12 	 Q. 	Would you plesAe open this on the aide 

	

13 	without disturbing the seal, I don't mind this an 

	

14 	t- 1 	side. You can open it up through here, re-move 

	

15 	the contents so Y can have them marked. 

	

16 	 Have you got it open? 

	

17 	 A. 	Yes. 

	

la 	Q. 	Would you remove the contents, please. 

	

39 	is there anything else Inside there? 

	

20 	 A. 	Yes. 

	

21 	 Q. 	You can lay it nut on the counter, TOM. 

	

22 	 Q. 	IS It empty now? 

	

23 	 A. 	Yes. 

	

24 	 Q. 	Tt appears you have removed three vials, 

	

25 	one burnt orange top, yellow top, purple top, and 
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I 	four envelopes; is that correct? 

	

2 
	

A. 	Yes, 

	

3 
	

Q. 	First of all, with regard -- let me get 

	

4 	these marked. Do you want to see these. Mr. 

	

5 	Hillman? 

	

6 	 R. HILLMAN; Thanks. 

	

7 
	

Q. 	(BY MS. LIPP -Es) 	officer, Tim showing you 

	

8 	now what has been marked for identification as 

	

9 	State's proposed Exhibit 6-A, Ft, and C, which appear 

	

10 	to be the three vials or tubes which were msntioned 

	

11 	previously. 

	

12 
	

First of all. with regard to State's 

	

13 	proposed Exhibit 6-A, do you recognize that? 

	

14 	 A. 	Yes, I do. 

	

15 
	

Q. 
	And what JR the basis of your 

	

15 	recognition? 

	

17 	 A. 	My p number is written an them. 

	

18 	 Q. 	On the tube itself? 

	

19 	 A. 	On the tube, yen. 

20 

 

Q. 	Does that bald true for all three vials, 

	

21 	A, B. and C7 

	

22 
	

A . 

	 Yee, it doss. 

	

23 	 Q. 	Were vials of blond taken by Helen 

	

24 	Prescott in your presence from the defendant Roy 

	

25 	Moraga? 
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I 
	

A. 	Yeft, they Were. 

	

2 
	

Q. 
	Once the blood was taken and sealed in 

	

3 	the tube, Ms. Prescott glve it to you to be placed 

	

4 	in evidence? 

Yee. 

Did you put the information on the 

Yea. 

Is that correct? 

	

Jo 
	

A. 	The information of my signature. 

	

13 
	

THR COURT T Keep your voice op, please. 

	

12 
	

MS. LIPPIS: Speak op, please. 

	

13 
	 THE couNT! The problom in when you Eint 

	

14 	close together, y00 are conversing aa if ynsa ere 

	

16 	lust talking to one another. 

	

16 	 Q. 	(BY MS. L1PPIS) Your initials are OD the 

	

17 	tube; is that correct? 

	

10 	 A. 	Vas. 

	

1.9 
	

Q- 
	Is there other handwriting bh the tube 

	

20 	with the defendant's name and date and time, 

	

21 	approximately 1605 hours, did you wrlte that on 

	

22 	there? 

	

23 	 A. 	Ho, I didn't. 

	

24 	 Q. 	So that would have been written by the 

	

25 	nurse, Heirah PresGott; 	that correct? 
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A. 	yea, it is. 

	

2 	 Q. 	Thank you. 

	

3 	 Did you keep these tubes in your soie 

	

4 	care, custody, and control trom the time you 

	

5 	received them from ffurse Prescott until the time 

	

6 	rhey were placed in the evidence vault and when it 

	

7 	was retrieved from the evidence vault; is that 

	

8 	correct? 

	

9 	 A. 	Yes, sir. 

	

10 	 Q, 	You did keep them In your sole care and 

	

1! 	custody? 

	

12 	 A. 	yes, 1 did. 

	

t3 
	

Q. 	Do they appear to be substantAnTly in tho 

	

14 	condition now as they were at the tlme you bookOd 

	

15 	them other than the seals from the ehemist? 

A. 	Yes. 

	

37 
	

Q. 
	Showing you now what has been marked for 

	

is 	Adentification as State's proposed Exhibit D, F, F• 

	

19 	and 0, which appear to be four efluslnpas and ask you 

	

20 	if yoU can identity these? 

	

21 	 THE COURT; That's 6 - D, E, F and G; is 

	

22 	that correct? 

MS. LIPPTS; 	Yen, your. linnar. 	That is 

	

24 	correct. 

	

25 
	

THE WITNR.Ss: Yen, I tan. 
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I 
	

Q. 
	(BY MS. TAPPTS) You previously described 

	

2 	to us the sexual prot000l that's done at the Clark 

	

3 	County Detention Center oc a person who is nrrawied 

	

4 	for seX1183, 86Sallit; is that correct? 

	

5 
	

A. 	Yes. 

Q. 
	And you have advised 1.16 nn taking public 

	

7 	strands, comb strands, and head hair, do you recall 

that -- 

	

9 	 A. 	Yes. 

	

10 	 Q. 	-- and saliva samples. 

	

31 	 With regard to State 'A proposed Exhibit 

	

12 	6-D, it indicates bead hair on the envelope; lu thfti 

	

13 	correct? 

	

14 	 A. 	Yes, it Js. 

	

15 
	

q. 	no you recognize this envelope? 

	

16 
	

A . 	Yes, T do. 

	

17 	 Q. 
	What is the basis of your recognition? 

	

18 	 A. 	My initials and F number or them. 

	

19 	 Q. 	Did this head hair come from the 

	

20 	clfteendant? 

	

21 	 A. 	Yeti, it did. 

	

22 	 Q. 	Did he remove it or did you remove it? 

	

23 	 A. 	' had him remove it. 

	

24 	 Q. 	And did he place it ,in this envelope? 

	

25 	 A. 	Yes, he did. 
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1 	 Q. 	Did ynu seal the envelape abd put your 

	

2 	initials over it? 

	

3 
	

A. 	Yes, I did. 

	

4 
	

Does the envelope appear to be In 

	

5 	substant5e31y the eame onnditinn now as It was at 

	

6 	the time you sealed It with the defendant's bes0 

	

7 	halt.? 

	

a 	A. 	Yea, sir. 

	

9 
	

Q. 	Showing you what hes been marked Fill- 

	

20 	identification as state's proposed gmhiblt 6-R, do 

11 	you recognize this envelope? 

- 	12 	 A. 

13 

14 
	

A . 

35  

Yes,I do. 

What is the basis of your recognition? 

My initial and P number. 

This enveJOpe indicates pubic hair 

36 	strands; is that correct? 

/7 
	

A. 	Yes. 

18 	 Q. 	Were these the pubic hair el- rands from 

19 	the Defendant Mnraga? 

20 
	

A . 	Yes, they are. 

21 
	

Q. 
	Did he remmea those etrands himself? 

27 
	

A . 

	 Yes, he did. 

23 
	

Q. 	Are combed hairs or pulled heirs? 

24 
	

These are pulled hairs. 

25 
	

ci 
	

The defendant putted thsm himself? 
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I 	 A. 

2 	 Q. 

3 	 A. 

4 	 q. 

5 	envelope? 

Yes, he dld. 

Did he place them in the envelope? 

Yea, he did. 

Once he did whet, dAd you seal the 

6 	 A. 	Yes, I did. 

Q. 
	Does the envelope appear now to be the 

8 	same condition as it waa at the time you aRaled it? 

	

9 
	

h. 

	

10 	 Q. 	Whet is different about tr? 

	

11 	 A. 	It has been opened. 

	

12 	 q. 
	And there Is scotch tape at the top with 

	

13 	initia3s7 

	

14 	 A. 	Yes. 

Q. 
	And they are indtiala foreign to Ynla; 1A 

16 	that cnrreot? 

17 
	

A. 	YRSi. 

18 
	

Q. 	Are these the same initials that appear 

29 	throughout all the other evidence? 

20 
	

A. 	Yes, it is. 

21 
	 0, 	Showing you what been marked RR St;it- POR 

22 	proposed Exhibit 6-F, do you recognize thle 

23 	envelope? 

24 	 A- 	Yet, I do. 

25 	 Q. 	What le the basis of your recognition? 
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1 	 A. 	I have my initinls and P number on them. 

	

2 	 Q. 	Are these the combed pubic hairs or the 

	

S 	defendant? 

	

4 	 A. 	Yea, they are. 

	

5 	 Q. 	Did he comb his own pubic hair area? 

	

6 	 A. 	Yes, he did. 

	

? 	 Q. 	If there was any hair, he pJaced the comb 

	

S 	and hair into the envelope? 

	

9 
	

A. 	Yes, he did. 

	

10 
	

Q• 
	'Cid you then seal it and place your 

	

11 	initials and P number? 

	

12 	 A. 	Yes, he did. 

	

13 
	

Q. 
	Does this envelope appear to he in the 

	

34 	samP condition now as At was booked in evidence? 

	

15 
	

A. 	Ho, it doesn't. 

	

16 
	

Q. 	Bas it been opened and reecutched with 

	

17 	tape? 

	

18 
	

A. 	Yes. 

	

19 
	

Q. 	Do you see the same initials we have bean 

talking on this envelope? 

	

21 
	

Yes, I dO. 

	

22 
	

Q. 
	Other than that, does it appear to be in 

	

23 	the same condition as it was now at the time? 

	

24 	 A. 	Yes. 

	

25 	 Q. 	Finally showing you State's proposed 
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1 	Exhibit 6-G, do you recognAze this envelope? 

	

2 
	

A. 	Yes, T do. 

	

3 
	

Q. 
	What 3a the basis Of your recognition? 

	

4 
	

A. 	My P number and initials. 

	

5 
	

Q. 	This says saliva sample on the front of 

	

6 	it. 	•Is the saliva aample, you previously described 

	

7 	for us and that which you took from the defendant? 

	

8 
	

A. 	Yes, it is. 

	

9 
	

Once that saliva sample air dried, who 

	

IC 	placed it into the envelope? 

	

11 
	

A. 	r placed It in the envelope. 

	

12 
	

Q. 
	Did you then seal the enveTope ana put 

	

13 	your initleis and P number? 

	

14 	 A, 	Yes, I did. 

	

15 	 Q. 	Does it appear -- this envelope appear to 

	

26 	be in elibstantially the same ondit.inn now ae it was 

	

17 	at the time that you sealed the saliva ReMp1e7 

1B 

	

19 	 Q. 	The difference again is scotch tape 

	

20 	resealing and initials foreign to you? 

	

21 	 A. 	That's correct. 

	

22 	 Q. 	Those initials look like LTE, is that 

	

23 	correct? 

	

24 	 A. 	Yes. 

	

25 
	

Q. 	Once you completed tne rape kit and 
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I 	packaged everything. did you place a11 of this into 

2 	evIdence far purposes of forensic testing Jater In 

3 	the future*? 

4 
	

A. 	Yes, I did. 

Q. 	Now, you mentioned, ih your direct 

6 	tQl2t1m0ny. yog were talking about a lag brace, you 

7 	had been given a description of a xispanic male 

8 	either carrying, or I forgot, wearing a leg brace. 

0 	Did the defendant in fact have a broce7 

20 	 A. 	YBS, he did,. 

11 
	

Q. 
	Now, ali these packages that we have 

12 	opened we found certainly the elastic brace, if ynu 

13 	want tn describe it as such. was there a brace in 

14 	addition to that? 

15 	 A. 	Yes, there was. 

16 	 Q. 	What did you do with that brace*? 

17 	 A. 	It was left at the jail. 

18 	 Q. 	For what purpose? 

39 	 A. 	For wedical reasons. 

2D 	 Q. 	Are you saying to US than that when 

21 	people have redlCal needs such ae brace's or, et 

21 	cetera, they are not booked into evidence, but left 

23 	for the prisoner to use? 

24 
	

A. 	In this case At was not known what the 

25 	medical reason or the extent or the medical reason 
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I 	why he had the leg brace, it was left there in case 

	

2 	it was needed or an Item that he had to have In the 

	

4 
	

Q. 	He would be checked then by JaLl 

	

5 	physicians or nurses; ls that correct? 

	

6 
	

Yes. 

Q. 	When you removed thP rest of him pereonal 

property, did you fill out a form, prisoner evidence 

	

9 	receipt? 

	

30 	 A. 	Yes, r did. 

	

12 
	 MS. LIPPIS: May 1 approach the witness, 

	

12 	yoUr Honor? 

	

1S 
	

THE COURT; Yes. 

	

14 	 Q. 	(BY MS. rarprs, 	/ haven't had this 

	

15 	marked, In showing you whet appears to be a 

	

16 	photocopy, however, prisoner evidence receipt form. 

	

17 	Does that have your name on 1t7 

	

18 	 A. 	Yea, It does. 

	

1 9 
	

Q. 	0000 it indicate thAt certain 1toWl; of 

	

20 	evidence were released to you? 

	

23 
	

A. 	Yes, it does. 

	

22 
	

On 12-5-59; ill that correct? 

	

23 
	

Yet. 

	

2 4 
	 q. 	Regarding Defendant Roy Moraga7 

	

2$ 
	

A. 	That's correct. 
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1 	 Q. 	Would you review that and ivaicete to the 

	

2 	jury what items of personal property of the 

	

3 	defendant was An fact released to you? 

	

4 
	

A. 	one brown pair of cowboy boots, one pa.ir 

	

5 	of blue jeans, one pair of socks, one white UNLV 

	

6 	Rebel sweeter, one white pullover shirt, one gray 

	

7 	jacket, nnd one pair of white striped shorts. 

	

8 
	

Q. 	Those shorts meaning mon i s underwear, 

	

9 	boxer-type shorts? 

	

1 0 
	

A. 	Yes. 

	

1 1. 	 Q. 
	That's all the evidence we have just gone 

	

12 	through, is that correct? 

	

3 3 
	

A. 	Yee, sir. 

	

14 
	

Q. 	Thank you. 

	

15 
	

MS. LTPPIS: 	I have nothinu further of 

	

16 	this witness, your Honor. 

17 

16 

19 	Judge. 

20 

21 	BY MR, HILLMAN: 

CROSS-EXAMINATION 

THE COURT: CrnRs examination. 

MR. HILLMAN: Just a few questions, 

22 
	

Q. 
	Officer Novack, you testified that ynu 

23 	arrived at the scene after two other offiCers had 

24 	stopped Mr. Mbracia; An that correct? 

25 
	

A. 	No. When I arrived in the area. T was 

93 

PATSY E. SMITH, OPFICIAL COURT REPORTER 

250 



	

I 	approached by the gardener who gave me infoemation 

	

2 	of -- 

	

3 	 Q. 	'Let me restate my question. 

	

4 	 A. 	Okay. 

	

6 	 Q. 	This is after you arrived there. Whet 

	

6 	I'm talking about was some point in time, Mr. Moraga 

had been stopped by two other officers and then you 

	

8 	arrived at the scene where Mr. Mora ga was at; is 

	

9 	that correct? 

	

1Ct 
	 A. 	Yes. 

	

•1 
	

Q. 	To transport him? 

	

12 
	

A. 	Yes; yes. 

	

13 
	

Q. 
	You don't remember if he was wearing hia 

	

14 	coat at that point in time? 

	

25 
	

A, 	I-  believe he was wearing his coat at that 

	

36 	time. 

	

1? 
	

Q. 
	Was it a cold day that day, or warm day, 

	

18 	or do you recall? 

	

19 
	

I don't recall. 

	

20 
	

Q. 
	Now you took the statements from Mr. 

	

21 	Gomez and Mr. Harper; is that correct? 

	

22 	 A. 	YOR, 

	

23 	 Q. 	But At was not on December 6th, is that 

	

24 	correct? 

	

26 	 A. 	That's correct. 
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1 
	

Q• 
	Do you re nib 	what day it was7 

2 
	

A. 	believe it was the next day 	I went 

3 	back for investigation follow-up. 

5 	questions. 

6 

0 	Novack. 

MR. HILLMAN: I have no further 

LippIS- Nothing further. 

THE OUR?: Yciu may step down, Off10er 

	

9 
	

OS. LIPP79: 	Officer Swift. 

	

10 
	

THE COURT; You can just leave those 

11 	there. Oh, those are yours. 

	

12 	 MS. LIPPIS: May I have the Court's 

	

13 	indulgence one moment. 

	

14 	 (Off the record discussion not reported.' 

	

16 	 OFFICER RONALD S. SWIFT, 

	

26 	having been first duly sworn to tell the truth, the 

	

17 	whole truth and nothinu but the truth, testified and 

	

16 	said as follows! 

	

19 
	

DIRECT EXAMINATION 

	

20 	BY MS. LIPPIS 

	

2.1 
	

Q. 	Would you state your full name for the 

	

22 	reiDord and epell ywor last name, please? 

	

23 
	

A. 	Ronald S. Swift, g -w - T -P -T. 

	

24 	 Q. 	Sir, are you employed by the as Vegas 

	

25 	Metropolitan Police Department? 
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1. 	 A. 	Yes, I OP. 

2 
	

Q. 	Row lonu have you been so employed, 

S 	Officer Swift? 

4 
	

A. 	Almost 16 years. 

Q. 
	Did you have an occaelOn to be dispatched 

La 1000 Dumont, Apartoent 207, on December bth, 

7 	1989? 

a 	 A. 	Ves I was. 

9 	 Q. 
	Do you recall approximately what timp you 

10 	were dispatched to that area? 

11 
	

A. 	Right around 4100. 	I Walleye. 

12 	 Q. 	14 the a1ternonn7 

13 	 A. 	Yes. 

14 	 Q. 	Were you the first officer nn the nnene 

15 	or the second? 

16 	 A. 	I wee the second one. 

17 	 Q. 	Who was there firet7 

18 	 A. 	An Officer Dennis Devitte, 

19 	 Q. 	Did you go directly to Apartment 2077 

20 	 A. 	Yes. 

21 	 Q, 	And who was there when you arr4ved? 

22 	 A. 	The Officer Del-mit; Devitte, and a Indy 

23 	who lives in the apartment. 

24 	 Q. 	to you recall the lady's name'? 

25 	 A. 	Nat offhand at thJe tlme t  no 	.004 1 t. 
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1 
	

Q. 	Was it a young woman? 

A. 	No. 	T1 was 40, 50 year old woman. 

	

3 
	

Q. 
	Was her daughter there? 

	

4 
	

A. 	No. 

	

5 
	

Officer, I'd like to show you an 

	

6 	offAcer's report. Tt appears to be written by you. 

	

7 	You can certainly let me know? 

	

8 	 A. 	rt's a crime report_ 

	

9 	 Q. 	Is that your signature? 

	

10 	 A. 	Yes. 

	

11 	 Q. 	Whose signature is this person reporting? 

	

12 	 A. 	Yes. 

	

13 	 Q. 	Whose signature le that? 

	

14 	 A. 	That's Jodi Howard. 

	

15 	 Q. 	Jodi Howard ia a young wnman? 

	

16 	 A, 	Yes. 

	

17 	 Q. 	So she had to have been preen t ro in 

	

18 	that? 

	

19 	 A. 	She wasn't there when I got there. She 

	

20 	came later. 

	

21 	 Q. 	Oh, I'm sorry, my mistake. 	Thank you. 

	

22 	 A. 	Okay. 

	

23 	 Q. 	Were you cal3ed to 'assist in the 

	

24 	investigation of a sexual assault? 

	

26 
	

A. 	That was the call originally, yes. 
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Q. 
	That was the original calk? 

2 
	

Uh-huh. 

	

3 
	

Q. 
	When you arrived, some other information 

	

4 	came to liuht regarding things missingJ is that 

	

5 	correct? 

	

6 	 A. 	Atter I wee there awhile, yes. Jodi 

	

7 	Howard called on the phone and tRlked to me, and 

	

8 	said she would be over because she thinks she was 

broke into that morning. 

	

10 
	

Q.. 	Bit, evidently, they didn't know the 

	

31 	nature of this stuff until the rape happened -- 

	

12 	 A. 	Right. 

	

13 
	

Ci• 	-- is that correct? 

	

14. 	 All right. 	In fact, did she come over 

	

15 	then aud tell you the things that were missing? 

	

16 	 A. 	Yes, she did. 

	

27 
	

Q. 
	one of these things an this report 

	

1 a 	indicates a lady's Seiko watch. 	Did she indicate 

	

19 	that that was missing? 

	

20 	 A. 	Yes. 

	

2/ 	 Q. 	And along with some currency? 

	

22 	 A. 	Yes, and silver dollars and a -- soma 

necklace cr something. 

	

2 4 
	

Q. 	The necklace, so that you know, has boon 

	

25 	located. 
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1 	 Did you have an occasion to interview the 

2 	victim of the sexual assault? 

3 
	

A. 	It waB ref') brief. 	Dennis Uevitte was 

4 	talking to ber, I just stood by there for a Becond, 

5 	for a few minuteS, 

6 
	

Q- 
	on you know whether or not Dennis we the 

7 

	

	one that transported her to the one - on - one 

identification with Novack and than to UMC? 

	

9 
	

A. 

10 

1 1 

12 

	

33 	excused. 

14 

15 

16 

No. 	don't know that. 

ms. L1PPIS7 I have nothing further. 

MR. RILLMAN: No questions, your Pcnnr. 

THE COURT: You may step down. You arA 

TUB WITNESS: Okay, thanks. 

TIM CDURT: Your next w1tness. 

143. L1PPTS: 	Officer ei/lina. 

27 	 OFFICER M/CRAEL LONG GILLTNS, 

28 	having been first duly sworn to tell the truth, the 

19 	whnle troth and nothing but the truth o  testifiod and 

20 	said as follows: 

21 
	 DIRECT EXAMINATION 

22 	BY MS. LIPPI$: 

23 
	

Q . 

	 Wouid you state your full name fnr the 

24 	reiord, please, snd impel) your last nams? 

28 
	

A. 	MAI.:hael Long Gi1tins, 
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3 	 Q. 	How are you emp.toyed sir? 

2 A. 	With the Lae lieges Metropolitan Police 

	

3 	Department. 

	

4 	 Q. 	And how long have you been so employed? 

	

8 	 A, 	Approximately three years. 

	

6 	 Q. 	What division were you assigned to or 

	

7 	December 6th, 19897 

	

8 
	

h. 	The selectment enforcement gang 

	

9 	intelligence unit. 

	

10 	 Q. 	On that date, did you happen to 4e in the 

	

11 	area of approximately 1000 Dumont? 

	

12 	 A. 	Yes, I was, 

	

32 	 Q. 	Were you with someone: else or by 

	

14 	yourself? 

	

15 	 A. 	I waa with Officer Mayo. 

	

is 	 Q. 	is he your partner? 

	

17 	 A. 	Yea. 

	

16 	 Q. 	And you were working plainclothes at that 

	

39 	time? 

	

20 
	

A. 	Yell, 1 was. 

	

21 
	

Q. 
	Did you have an occasion to either see a 

	

22 	subject or hear a dispatch that kind of correlated 

	

23 	with each other? 

	

24 
	

A. 	Yee, I did. 

	

26 
	

Q. 
	Would you describe to the jury what took 
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I 	place in the sequence of events? 

	

2 
	

A. 	We were headed southbound on Maryland 

	

3 	Parkway and by Desert Inn and a Call came over the 

	

4 	radio, a 426 in progress, which As a sexual assault 

	

6 	that wan in progress, that e woman was on the phone 

	

6 	claiming that She wae being or talking to her 

	

7 	relative -- I don't resember what -- that she wan 

	

8 	being raped, and the subject was in the apartment at 

	

9 	that time and that the address was 1000, ion°. block 

	

10 	of Dumont. 

	

11 
	

q 
	

And what did you do? 

	

12 	 A. 	We decided, since we ware already working 

	

13 	undercover capacity, we would jest drive by and Rao 

	

14 	if we can lend any hand or watch to see if anything 

	

la 	was going on. 

	

16 
	

Q 
	

And did you in fact do that? 

	

17 
	

A. 	Yes. We went to the 1100 block, 1000 

	

18 	hlock of pumont. 

	

19 
	

Q 
	

What, if anything, did you see as you 

	

20 	were approaching the thousand hundred block of 

	

21 	Dumont? 

	

22 	 A. 	We camH up tha street and we eaw some of 

	

23 	tbe police cars that were arriving. We went to, 

	

24 	believe it waa 1100 Dumont. We were passing by the 

	

25 	west side parking lot at that area. While we were 
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I 	passing by there, we saw a Latin male stepping into 

	

2 	the parking lot area from the north end of the 

	

3 	apartment complex, northwest end of the apartment 

	

4 	complex. 

	

5 	 Q. 	Do you see that Latin male here in court 

	

6 	today? 

	

7 	 A. 	Yes, I do, 

	

8 
	

Q• 
	would you pleaee point to him and 

	

8 	denoribe an article of clothing that he's wearing? 

	

10 	 A. 	He Is wearing a black button-up shirt. 

	

11 	 M6. LIPS! May the record reflect 

	

12 	identification of the defendant? 

	

13 	 THE COURT: Item. 

	

14 	 Q. 	(Hy MS. LIPPIS) Would you describe for 

	

16 	the jury what he was wearing when you first saw 

	

16 	him? 

A. 	First time we saw him, he did not have a 

	

18 	shirt on at the time. He was wearing pants. T 

	

19 	don't remember what type of pants they were. They 

	

20 	were liubt colored pants and hoots and he was 

	

21 	carrying what looked like a Jacket, a knee brace, 

	

22 	and a shirt, 

	

23 	 Q. 	Could he have been wearing blue jeans? 

	

24 	 A. 	Yes, very definitely. 

	

25 	 Q. 	So you Indicated he wee narrying his 
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1 	shirt? 

2 	 A. 	Yes, hie shIrt, his Jacket and A white 

3 	knee brace. 

4 
	

Q. 
	Did you stop him at that tine? 

	

A. 	No. 

6 
	

Q. 
	Did there come 9 time later when you 

7 	recelved a descrIption of the possible rape emspect 

8 	over dispatch? 

9 
	

A. 	Yesi We did, 

10 
	

Q. 	What description did you receive? 

11 
	

A. 	Latin male, medium iength black hair, 

12 	with numerous tatoos, wearing A white knee brace and 

13 	a jacket; I believe it was a tan Jacket. That was 

34 	the call that we got the description that we had. 

18 	 Q. 	Are you sure on the colors of these 

la 	clothing? 

17 	 A. 	No, I'm not. 

	

Q. 	When you received that description, whae, 

19 	if anything, did that signal to you? 

20 	 A, 	It immediete.ly clicked the guy that we 

23 	had been following, we followed him from that 

22 	apartment complex because anmething clicked in our 

23 	minds, when we saw him with the wet hair, combing 

24 	his hair walking away from the exact apartment 

25 	cowp.lex whete the sexual assault had occurred, that 
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1 • 
we just took it upon ourself to follow him and then 

	

2 	when we got the description, it just, you know. 

	

3 	Immediately clicked that was in fact the guy'. 

	

4 
	

Q- 
	So what did you do? 

	

5 
	

A , 	We then stopped him in the 400 block of 

	

6 	Sierra Vista, 

	

7 
	

Q. 
	Did you detain him for tha purposes Dr 

having Officer Devitte bring the victim for a 

cne-on-one identification? 

	

10 	 A. 	That lo correct. 

11 
	

Q. 
	Did Of(Icer Novack also arrive on the 

	

12 	Otene shortly thereafter? 

	

13 	 A. 	Yes, that's correct. 

	

14 
	

Q. 
	Once the vIctim Identified the subject, 

	

15 	was he taken into custody by Officer Novack? 

	

16 
	

A. 	Yes. 

	

37 
	

MS. LIPP'S: 	I have nothing further. 

	

15 
	 THE COURT: Cross examitiation. 

CROSS-EXAMINATTCN 

	

20 	BY MR. RIEILMAN: 

	

21 
	

Q. 
	officer Gillins, you were in plainclothes 

	

22 	that day; Is that correct? 

	

23 	 A. 	That'N rnrreot. 

	

24 
	

Q. 
	And do you remember if it was cold out 

	

25 	thar day? 

109 

PATSY K. sMiTm. 0FFICIAL COURT REPORTER 

261 



	

I 	 A. 	It was cool, 	It wasn't really that 

	

2 	cold. 

	

a 
	

Q. 	And you ntated that you followed Mr. 

	

4 	Moraga for a diatance; is that correct? 

	

5 
	

A. 	That's true. 

	

6 
	

Q , 	Was be getting dressed at that time or 

	

7 	just carrying bis clOthes? 

B A. 	yes, slowly but surely he was getting 

• dressed. 

	

10 	 Q. 	Was he combing his hair ton? 

	

11 
	

When we fitat witnessed him, he was 

	

12 	combing hi a hair, yPa, it was wet. 

	

13 	 MR. HILLMAN: Thank you. I have no 

	

14 	further questions. 

	

15 	 THE COURT: Anything further? 

	

15 	 Ma. T,IPPIS: 	Nothing. 

	

17 	 THE 00URT: You may step down, officer 

	

18 	Gillins. 	You ate exueed. 

	

19 
	

Your next witness. 

	

20 
	

MS. LIPPIS: Denise Rudolph. 

	

21 	 DENISE ROCCI, PH, 

	

22 	having been first duly sworn to tell the truth, the 

	

22 	whole truth and nothing but the truth, testified and 

	

24 	said as follows: 

25 
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• 
	

2 	 DIRECT EXAMTNATION • 

	

2. 	BY MS. LIPPIS: 

	

3 	 Q. 	Would you state your name, please, for 

	

4 	the record and spell your last name? 

	

5 
	

A. 	Denise Rudolph, R-U-D-D-L-P-H. 

	

6 
	

Q• 
	Thank you, Ms. Rudolph. 

	

7 
	

How are you employed? 

	

8 
	

A. 	I work In the Clark County netention 

	

9 
	

Center. I take fingerprinto. 

	

10 
	

Q. 	Were you so employed on December 1.8th, 

	

11 	1989? 

	

12 
	

A- 	YOS, I 'ABB. 

	

23 
	

0- 	Me. Rudolph, i'm showing ynn what's been 

	

14 	marked for Jdentification 36; State's proposed 

	

15 	Exhibit Mn. / and ask you If you can Identify It? 

	

16 
	

A. 	It's a card of fingerprints that T took. 

	

17 	It hes my InItiAls and my P number on At. 

	

18 
	

Q. 	When a person Is arrested and brought to 

	

19 	the Clark County Detention Center. during the normal 

	

20 	hocking process, are they hooked rAght away or can 

	

21 	some time elapse before the formal proof:tag in done? 

	

22 	 A. 	The booking or fingerprinting? 

	

23 	 Q. 	Fingerprinting. 

	

24 	 A. 	Fingerprints, sometimes ths time can 

	

23 	elapse. 
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1 
	

Q. 	What date did you take these? 

	

2 
	

A. 	Dtcember 25th, 1909 

	

a 
	

q. 	If T teil you this would have hpoin after 

	

4 	thl date of his arrest, how would he have been 

	

6 	identified to you? 

A. 	Through photograph. They havp, 

	

7 	photographs on the banking aheete and also 

	

8 	photographs on what we call looster card, which gneR 

everywhere when anything is malls. 

	

10 
	

g. 
	And those were on December 28, '897 

	

11 
	

A. 	28th 198q. 

	

12 
	

Q. 	Ms. Rudolph, I'm showing you what has 

	

13 	been marked for identification as State's proposed 

	

14 	Exhibit 8 and 8, which appear to be certified 

	

1.5 	copies, certified on the back of the booking photos', 

	

16 	photo at least taken of inmates. This photo appears 

	

17 	to have been taken, dated n the photograph, 

	

1 8 	December 28th, 1889; is that correct? 

	

19 	 A. 	Yes, that's (7.131, 1-sot. 

	

20 
	

Q. 	Would thosa photos evidently have beRn 

	

21 	taken on the same day that you did these 

	

22 	fingerprints? 

	

23 	 A. 	Yen. 

	

24 	 THE COURT; Could you step back a little 

	

25 	bit T think mome of the jurore are nut able to mee 
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• 
1 	the witness. 

	

2 	 MS. LIPPTS: 	I'm sorry, your Honor. 

	

3 	Thank you, 

	

4 	 THR COURT: Thank you. 

	

5 	 Q. 	IBY MS. LIPPIS) Where did you receive 

	

5 	your tralning in taking fingerprints? 

	

7 
	

A. 	Tbrough Metro and we were trRined over at 

the T.D. bureau over on Fremont Street, 

	

9 
	

Q. 
	How aong have you been doing this? 

	

30 
	

A. 	Almost seven months since AUgust. 

	

11 
	

Q. 
	Since AugUat? 

	

22 
	

A. 	August 1989. 

	

13 
	

Q. 
	Thank you. 

	

14 
	 These fingerprints that are done, they 

	

15 	are calied exemplars. Once they ere raken, they are 

	

16 	permanently retained in an inmate or defendant's 

	

17 	file; As that correct? 

	

18 
	

A. 	As tar au I know, yeah, we don't Vont) 

	

19 	anything at the detention center, They are al.1 

	

20 	turned in, someone picks them up on a daily basiti, 

	

21 	 Cl. 	Is this your handwriting? 

	

22 	 A. 	Yen, it ie. 

	

23 	 Q. 	There is en 1.o. number that's been 

	

24 	assigned to a defendant or the person who was 

	

25 	fingerprinted, soy D. Morage, what is the I.D. 
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1 	number? 

2 
	

A. 	Every parson thatle ever heen in any kind 

of contact with Metro, whether It be traffic ticket 

4 	nr Incarcerated or work card, In aseigned a D.R. 

5 	number and they always have the same T.D. number, 

6 
	

Q. 
	That Is the E.D. number for Hr. Moraya7 

7 
	

A. 	099368554. 

8 
	

Q. 
	And on Statels proposed Exhibit 0 and 9, 

9 	the-e also appearR to be an 1,D. number located 

10 	within the bottom of the picture. What IA nn e 7.D. 

12 	number? 

22 	 A. 	09938E1554. 

13 
	

Q. 
	The same number recorded an the exemplar: 

14 	in that correct? 

15 	 A. 	That' 	correct. 

16 
	

MS. LIPPIS: Thank yntl. 	Nothinu 

37 	further. 

111 
	

MR. HTLLMANT No questions. 

19 
	 TKE nOURT: You may step down, Ms. 

20 	Rudolph. 

23 
	 Will your next witness be more than five 

22 	minutes? 

23 
	

MR. LIPP7St 	He is R fingerprint expert, 

24 	your Honor. 

25 
	

THE COURT: 	Well, jthSnk 	will take 
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1 	more than five minutes. So we are going to take OUr 

2 	recess at thls time. We will resume at 10700 

3 	tomorrow morning, ladies and gentlemen. 

4 
	

Once more, please heed the admonition T 

5 	have Oven you previously. Do not discuss the came 

8 	among youroelves or with anyone else, don't form or 

express any opinions concerning the trial and don't 

8 	read, watch, or listen to any news accounts should 

there be any. 

10 	 (Off the record at 450 p.m.) 

11 

12 

13 

14 

15 

15 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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3 	 TUESDAY, MARCH 13, 3990, 1005 A.M. 

	

2 
	

THE COUHT: °clod morning, Ladles and 

Gentlemen. 

4 
	

You may cs23 your next wltnesa, 

Llpulls. 

6 
	 MS. LIPPTS: Thank you', your Honor. 

	

7 	Doctor Rich. 

	

8 	 DR. DONALD HENRY 'MISCH, 

	

9 	hnvIng been first duly sworn to tell the truth, the': :  

whole truth and nothing but the truth, teatified and 

	

31 	said as follows: 

	

12 	 DIREO1 EXAMINATION' 

	

13 	BY MS. LIPP'S: 

	

14 	 Jr,Q. 	would you state your to21 name for 

	

/5 	the record, please, and spell your last nana7 

	

JS 	 A. 	Donald Henry Reisch, R-E-T-S-C-H. 

Could you tell us what your profession 

	

A. 	I'm a physleinn. 

And a medical physiclan? 

	

21 
	

A. 	That'a correct. 

	

22 
	

Q. 
	Where are you employed, sir? 

	

23 
	

A. 	I'm currently working at University 

	

24 	Medical Center. 

	

ns 	Q. 	In what capacity? 

4 
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I 
	

A. 	/ 1 0 an emergency reOm physician. 

2 
	

Now long have you been a phymIcian? 

3 
	

A. 	I graduated from medical school in 1984. 

4 
	

Q- 	What medical school was that? 

A. 	University of Arizona. 

6 
	

Q. 	hnd are you licensed to practice medicine 

7 	in the State of Nevada? 

U 
	

A . 	YOG. I am. 

Q. 	la there any particular specialized 

10 	license that goes with being an emergency room 

11 	physician? 

12 
	

A. 	I'm also board certified through the 

13 	American College of Physici4una subject for emergency 

14 	medication situations. 

18 
	

Q . 

	 For the edification of the jury, would 

16 	you describe the education and degreen you hold with 

27 	reference to your medical degree? 

18 	 A. 	I went to tour years of medical school at 

19 	four years of Arizona. 7 did my JnternEchip In 

20 	Fresno, California, rotating internship, and I aid 

71 	residency emergency medicine in Bakersfield, 

22 	California, for two years. 

23 	 I graduated in 1987 and aluce that time, 

24 	7 have been working full time as an emergency room 

25 	physician and during that time period, I obtained my " 

5 
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• • 
board certification in emergency medicine. I have 

2 	been board certified for the patett year, 

3 
	

Q. 	In the course of your practice as an 

4 	emergency roan physician -- ,before I get to that, 

5 	let me ask this first, have you ever testified in a 

6 	court of law before? 

7 
	

A. 	Yes. I have. 
• 

Q.• Have you ever been considered as an 

9 	expert to so -testify? 

10 	 A. 	Ves. I have. 

11 	 Q. 	.Do you recall when. and how many times you 

12 	have teatIfied and been qualSirled? 

13 	 A. 	I have test.ified twice before in a court 

14 	of law. FArst'for a murder case. in which , I was tile 

15 	physician who took care of the patient..who 

16 	subsequently died, secondary to her wounds and the 

37 	other tine, I was a tox1oo1ogist or a poison 

39 	specialist'in polsoning. 

19 	 Q. 	pia you teutify In the courts in the 

20 	State of Nevada on those cases? 

21 
	

A. 	No, in Ca]ifornia. 

22 Q 	And you were certified as an expert in 

23 	those naaea? 

24 	 A. 	Yeu Iwas. 

25 
	

I'd like to direct your attention, if I 

6 
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• 	• 
might, to December fith, 1089. Were you on duty on 

	

2 	that date in the afternoon? 

	

3 
	

A. 	Yes, I was. 

	

4 
	

Q. 
	Did you have an ocoanlon to treat a woman 

1dent1Cled as Penny Hawk? 

	

6 
	

A. 	Yes, I did. 

Q. 	And did you bring with you today medics] 

	

a 	records for 1.10. Hawk from the hospital? 

A. 	Yes, I did. 

	

10 
	

Q. 
	What was the nature of the treatment that 

11 	you gave to Ms. Hawk? 

	

12 	 A. 	Weil, Rhe was brought in by the police 

	

13 	for a possible sexual assault. 

	

14 
	

Q. 
	Is there a standardized protocol or 

	

15 	method of examination that you ut1Iice with regae0 

	

16 	to potential victims of sexual assault: 

	

37 	 A. 	Yes, there is. There is a sexual assault 

	

18 	sheet made up by someone, 1r presume, by the county 

	

lg 	or police or something like that which ask very 

	

20 	speciquestions and along with those ever 

	

21 	specific questions have drawinga and such where we 

	

22 	are supposed to mark down what we find on a medical 

	

23 	exam. 

	

24 
	

Q. 
	Did you follow any standaralze0 prntacol? 

	

25 	 A. 	Yes, I did. 

7 
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I 	 Q. 	Were you assisted by anyone during the 

	

2 	examination of M. Hawk? 

	

3 	 A. 	Yes, the nurue at the time wse Sabina 

	

4 	Young. 

Q. 	And she is out in the hallway realy to 

	

6 	testify today; is that correct? 

	

. 	7 	I 	A. 	Yes, 

0: 	,Q;. 	- Would you describe for the jury what yon .  

	

9 	did in terms of your examination of Ms. Hawk and 

	

10 	what yOUr tindingS.were? •  

	

13 	 A. 	Basically, what I'm there for is to treat.  

	

' 12 	the patient for any phyilical Injury that she might 

	

13 	have reaeivcrl, as well as cejlect'medical evidence 

	

14 	for a possible rape.. 

	

16 	 When I examine the patient, we -- first 

	

36 	thing we do la do an Interview and ask exactly what . 

	

17 	hamiened by her report and' then after that, we do i. 

	

le 	physical' exaM looking for Injuries and then a.lno 

	

19 	doing a pelvic exam looking for Injuries and 

	

20 	passible other medica3 eviAence )3 .X0 semen or sperm 

	

21 	or something In the vagina, or anywhere e3se. 

	

22 	 did you in ['act do a physical examination 

	

23 	on Ms. Hawk? 

	

24 	 A. 	Yes. I did. 

	

25 
	

Q. 
	What were 'jour findings with regard to 

8 
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1 	that examination? 

	

2 	 A. 	The physical exam was essentially 

	

. 3 	normal. There wae no, at leant for the outside part 

	

4 	of the physical exam, there , is no obvious brula  

	

5 	cOntuaionS or anything like that. 

	

6 
	

On the pelvic exam, everything was normal: 

	

7 	also except there was a oiedr ]Squid at'tbe bottom 

• of the vagina and it was basically'whon you look 

g down into the vagina, you could uee a little puddle 

	

10 	of clear. liquid that is not normally found in the 

	

11 	vagina. 

	

12 	 Q. 	Did you administer or take vagina] 

	

13 	swabs'? ' 

	

J 	 Von, we did. Part of thk ge.3440 inc3nden 

taking vaginal swabs, as well as oral awAh,s. and 

	

16 	other things. 

	

17 	Q. 	Do you take the oral swaba and other 

	

18 	evidence that's colJected from the body or does the 

	

10 	nuron do that'? 

	

20 	 A. 	The nurse Ueua1ly does that 

	

21 
	

And you were the one however who 

	

22 	coflected the medical evidence from thw vaginal 

	

23 	cavity? 

	

24 	 A. 	That Is correct. 

25 	 Q. 	And you 1ndloated that you have a 
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1 	questionnaire that you follow where you ask a victim 

2. what happened: in that correct? 

3 	• A. 	Right.

• 4 
	

g. 	In fact, a.id you ask her those quentione?. 

• 

	

5 
	

A. 	Yes, I did. 

6 
	

With regard to what she told .  you finding • 

	

7 	this liquid pool in the -cavity of- her vagina, would .. 

that be consistent with her relation to you of the - . 

	

9 	events that occurred? 

	

10 	 A. • Yes. She told me, going back over the . 

	

ii 	chart here and it's just a little check7off - box and . . 

	

12 	ntuff like that, when we were discussing before I 

	

13 	examined-her, she anid that an ejaculation did occur.. 

	

14 	inoide of her vagina and then on exam that was about • 

	

15 	let' gee, yeah, she said that and then on the 

	

36 	phyoloal exam, you know; I have a drawing here nf 

	

17 	the clear .13quid and the little puddle down in the 

	

38 	bottom of the vagina. 

	

14 	 Q. 	When you collected the evidence within 

	

20 	the vaginal cavity; what dm you do with _It? 

	

21 	 A. 	Basically we take it and put it -- It's 

	

22 	bauically a Jong 0-tip. We place It in there, piece .  

	

23 	the 0-tip in a box. The box Is put 	A Apecjal kit .  

	

24 	that 1s sealled and the sealed kit is 	T believe 

	

25 	the police take IL as part of their evidence. 

10 
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I 	 Q. 	In addition to the vOginal exam that's 

	

2 	done, do we also, in a sexual assault protocol, take 

	

3 	hair samples and combings from the pubic area? 

A. 	Thnt's oorreet. 

	

5 	 Q. 	Aud head samples. Did your nurse do 

	

6 	that? 

	

7 	 A. 	Yee. 

Q. 	TR blnnd also drawn from a sexual assauit 

victim? 

	

10 	 A. 	Yes, it 10. 

Q. 	Does the nurse do that us well? 

	

12 	 A. 	Yes. 

	

13 	 Q. 	And all of that evidence then yon believe 

	

34 	is turned over to Metro? 

	

15 
	

A. 	Right. 

	

1 6 
	

Q. 
	When you completed your vaginal 

	

17 	examination and collect the etddence within that 

	

le 	cavity, did you give that evidence to your nurse? 

	

19 
	

A . 	Yes, I did. 

20 

21 	fnrther. 

22 

23 

24 

MS. LIPPTS: Thank you. I have nothing 

THE COURT; Crnss ,xamination. 

MR. HILLMAN: Thank you, your Honor. 

CROSS-EXAMINATION 

25 	BY MR. HILLMAN; 

31 

PATSY K. SMTTR. OFFTnTAL Conn? REPnUTER 

278 



12 

rintor Reisch, I believe you anked the 

	

2 	victim in this case lf she bit- Ortega? 

	

3 
	

A. • 	Yeah, I'm going'to'have to look river the 

chart hare, yeah,. "Old you bite the suspnct," 

Q. 	And she answered - no'; As that 'correct? ' 

	

6 
	

A. 	That's correct.• 

	

7 
	

She also said that she did not,saralsh 

	

8 	the suspect; is . that correct? 

	

9 	 A. 	No -- yes, correct. 

	

10 	 Q. 	And I believe she also told you that she. 
, 	• 

11 	had had.consennunl Intercourse within the last 72 . 

	

12 	hours; is that correct? 

A. 	Thnt's correct'. '§he had had by her 

	

14 	report sexual intercourse on 12 -3--H9 at 300 A.M. 

15 

16 	questions. 

17 

la 

19 	BY MS. LIPPIS: 

REDIRECT EXAMINATION . 

MR. HILLMAN: I have no further 

M$. LIPPIS: 	Just a little redireut. 

20 	 Q. 	Doctor, are you aware of the purpose for 

21 	asking whether or not a rape victim has had 

22 	consensual intercourse with another person other 

23 	than the perpetrator within the last 72 hours? 

24 	 A. 	r believe what they ire •ookiny far, I 

25 	mean, obviously if somebody had sex in a short 
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1 	period of time before they had been assau,ted and 

2 	raped, then there cnuld be ejaculate from the first 

unxnal contact and it would be somewhat confusing 

4 	for the case. 

5 
	

Q. 	However, the testimony, expert testimony 	- 

- 

6 	would come from a forensic sciantiet with regard . to 

7 	whether or not we call determine whose ejaculate is 

present? 

9 
	

A. 	That's correct. 

0 
	

Q- 
	rn the eystem7 

11 
	

A. 	That's correct. 

12 
	

MS. LIPPIS: Thank you. Nothing Further. 

33 
	

THE COURT: Anything- further? 

1 4 
	 MR. HILLMANt Nothing further, 

15 
	

THE COURT: Thank you Doctor. You may 

16 	step down. 

1 7 
	

Your next witness. 

le 	 MS, LIPP'S: Thank you. Sabina Young. 

19 	 SABINA YOUNG, 

20 	having been first duly sworn tO tell the truth, the 

21 	whole truth and npthJap hut the truth, reotifled and 

22 	said as follewst 

23 
	

DIRECT EXAMTNATION 

24 	BY MS. CIPPIs: 

25 
	

Q. 	would you state your roll name for the 

13 
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11 	years? 

12 	 A. 

13 
	

Q. 

Sixteen years. 

In what department of University Medina] 

, 	 .. 

• 	S 

1 	record, please, and spell your last name? 

2 
	

A. 	My memo As Sabina. 7nunu, 11-0-U-N-O. 

3 
	

Q. 	Are you employed, Ms. Young? 

4 
	

A. 	Vas. 

5 
	

Q. 	What is your profession? 

6 
	

A. 	I'm an R.N. In UMC for 16 years, 

7 
	

Q. 	For 15 years an an R.N., you mean a 

El 	registered nurse? 

9 
	

A. 	Yes. 

10 
	

Q. 
	have you been employed with UmC for 16 

14 	Center were you assigned on December 5th, 14897 

15 
	

A. 	Emergency room. 

16 	 Q- 	Did you have An occaS300 to work wIth 

17 	Or. Reisch that day? 

18 	 A. 	Yes. 

19 	 Q. 	And Is he the physician who juNt left the 

20 	courtroom? 

21 	 A. 	Yes. 

2 2 
	

Q. 
	Would you state for the jury the nature 

23 	of your education that allOWs you tO be 110ensed as 

24 	a registered nurse? Where did you go to 8chooJ7 

26, 	 A. 	UNAV co/Jege. 

14 
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nn, not nursing school. it's to 2 
	

Yes 

• 
Does UNIX have a nursing school7 

	

4 
	

(tnterrupting) 	I'm ilorry7 

	

5 
	

AP 	To get a nursing degree. I think the 

	

6 	difference between a nursino schmoli a nursing 

	

7 	school' lu a diplrims school, They used to. do that in 

	

8 	the old time. 	They don't , do it. 

	

9 
	

Q. 	What type of degree do you hold? 

	

10 	A. 	R.A. 

	

11 	 Q. 	In what area? 

	

22 	 R. 	Nursing. 

	

. 13 	 Q. 	In nursing? 

	

14 	A. 	Yes, sir. 

	

15 	 Q. 	You received that degeee from the 

	

in 	University of Nevada? 

	

17 	 A, 	Yeah. 

	

113 
	

In what year? 

	

g 
	

A. 	I forgot. 	I was an [I.P.N. for 12 years, 

	

20 	T think for 1] years maybe. T don't know. 

21 	 Q. 	And then you went back to schoo17 

22 	 A. 	Yes. 

23 	 Q. 	To obtain your degree? 

24 	 A. 	Ub-huh. 

25 	 Q. 	Arl, yrJu licnatio by the State Koard of 

15 
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I 	. Nuraing? 

2 	 .Yee. 

3 	 Q. 	 yon have to take an examination to 

4 	qualify for that 11cense7 

5 
	

A. 	Yes. 

6 
	

Q. 	Po you have to update that licanse 

7 	periodically? 

a 
	

A. 	Yea. 

At what intervals doou update your .  Q- 

license? 

A. 	Bvery two years, we ,have toapply for a 

new license end we have to - verify so many hours of 

schooling, And you can do it many or 	of waYs, 
- 

You can take classee, whatever -you have feel you 

	

15 	need, nr I went'toNexioo 'tc -helil to do suroary and . 
.- 

	

- 16 	that takes-care of mv houre. 

	

17 	 11. 	In other words, you'are required to takp.  

	

lB 	a certain number of hours of continuing -- 

	

19 
	

Right, 

	

20 	 Q. 	-- education? 

	

21 	 A. 	Uh-huh. 

	

22 	 Q. 
	Uow many hours are you requirad to take .  

	

23 	in order to update your license? 

	

24 	 A. 	I think you have to take 30. 

	

25 	Q. 	Thtrty? 

16 
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2 	 A. 	UOUtally won you take, an average clean 

	

2 	you usually wind up with GO or something. 

	

3 
	

Q. 	In your license current at this time? 

	

4 
	

A. 	Yes. 

	

5 
	

Q. 	Are you certified or do you have to be 

	

5 	mertlfied to work in the emergency room er la that 

	

7 	just, part of your normal duties? 

	

8 	 A. 	No you have to do different classes Jike 

	

9 	ACLS, there is more to It. You can't just poli a 

	

1 -0 	nurse from the floor and expect her to work In •the 

	

11 	emergency room. you have to have I wouldnit call ft: 

	

12 	a higher at:location, a different educatjon. 

	

13 	 Q. 	And haVe you obtained that? 

	

14 	 A. 	Yes. 

	

15 	 Q. 	That other education? 

	

36 	 A. 	Yeah. 

	

17 	 Q. 	Flow Aid you obtain that what claases did 

	

18 	you have to take In order to obtain IC? 

	

19 	A. 	Al] sorts of classes, 'file have to take 

	

20 	trauma classes, you have to take special pediatrics, 

	

21 	life support classes, add advanced CPR classes. 

	

22 	They are quite extensive. 

	

23 
	

Q . 
	 Are you also certified to withdraw blond 

	

24 	from human beings? 

	

25 
	

A. 	That , s part of our job. You are not 

17 
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certified on paper. It's part of our Joh, r mean 

	

2 	that's sNpected. 

	

3 
	

You have had training? 

	

4 
	

Ttle expected , tn. 

	

5 
	

You have hod training in that area as 

	

E. 	wen? 

A. 	"Yeah, everybody is. 

Q • 	Have you ever testified in a Court of Jaw 

	

9 	before?-' 

	

10 	 A. 	Yes. 
.. 

	

. 13 	 Q. 	Have you ever topen quailfled au an expert .- 

?oily particular field? That you know of? 

A. 	wouldwIt.knoW ,Whnt.you call an expert. 

Q. 	Have you ever testified An the courts ar 

	

18 	the state of Nevhda, either justice court or 

	

16 	district court? 

	

17 	 A,. 	No, just on caner). like thin before. Thim 

	

18 	oomes up very frequently. 

	

19 	 Q. 	Al] right, maybe you didn't underatend. 

	

20 	Have you testified in courts An Lan Vegas? 

	

21 
	

A. 	Yea. 

22 

 

Q. 	Do you know whether or not you testified . 

	

23 	in justice court or district court? 

	

24 	 A. 	No. It was the same as what I'm doing. 

	

26 	 Q. 	The same type cie case we are here for 

1.B 
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I 	now? 

2 	 A. 	Right. 

	

3 	 Q. 	You just don't remember what courts they 

	

4 	were? 

	

5 	 A. 	Right. 

	

6 	 Q. 	liss a Judge not ever allowed you to 

	

7 	testify? 

	

8 	 A. 	No, 

	

9 	 Q. 	Have you always been allowed to testify? 

	

10 	 A. 	Yes. 

	

11 	 Q. 	On December 5th, 1999, dAd you hove an 

	

12 	occasion to assist Dr. Reisch? 

	

13 	 A. 	Yeah. 

	

14 	 Q, 	in the examlnation of a nexus/ aesnaJt 

	

15 	victim? 

	

16 	 A. 	Yes. 

	

17 	 Was that victim Penny Hawki 

	

18 	 A. 	Yen. 

	

19 	 Q. 	would you describe for the jury what yo4 

	

20 	dide in terms of assiutima Dr. Hawk -- or emouse me 

	

21 
	

DV. Relsch with his examination? 

	

22 
	

k. 	Okay, my job entails to bring the patient 

	

23 	into the room. We uona]ly have them by tbeirsliOlf. 

	

, 24 	There are no other patients. 	have them undress, 

	

25 	1 give them moral support. Usualli at this time, 



• 

	

1 	the patient tells you abont what happened to her. 

	

2 	They usually cry or you give them moral support. 

	

9 	you talk to the patient a lot, ex.plaia the 

	

4 	procedures you have to do to . the patient, which 

	

5 	entails:drawing blood, taking epecimens like pulling

8 	hair out of her head, pulling out pubic hair, 

	

- 7 	swabhlng,out her mouth, she has to 	It on a •  little 

piece of paper for saliva, you explain all of this 

	

9 	to the :patient. 

	

10 	 You ti33 Iztart of the papera out, do 

	

It 	signs, make her comfortable, explain to her what the :.,.. 

	

12 	doctOt Is going to do. next.  to har Rnd we explain tor 

	

13 
	

her what kind of medication-  we are going to give her 

	

14 
	and why and that's about my part. 

	

. 15 
	

Q. , When rr, Raisch then .  begins to do hic 

	

18 
	part. does that entail a vaginal examination? 

17 . 	A. 	Yes. 

	

18 
	

Did Dr. Reisch In fact conduct an 

	

19 	examination of her vaginal area? 

	

20 	 A, 	Yes. 

	

21 	 Q. 	And evidence was collected; Is that 

	

22 	right? 

	

23 	 A. 	Yes. 

	

24 	 Q. 	Did he thfin give that evidence to you? 

	

25 
	

A - 
	 The evidence always srays with me. 

20 
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q. 	Okny. 

	

2 	 A. 	The doctor comes In and out, but I keep 

	

3 	the evidence all the time. 

	

4 
	

Once the doctor had concluded his 

	

5 	examination and you had collected your portion of 

	

6 	the evidence ino1u1ing the hair samples and saliva, 

	

7 	what did you then do with those portions of 

	

a 	ouJdAnco9 

	

9 
	

A. 	7 took all the evidence that goon in an 

	

30 	envelope and then that envelope will not )(lave my 

	

11 	hand not for one minute until I give it to the 

	

12 	officer. Or we have an icebox that's locked, it's a 

	

13 	special rigged up by the police. We pot sometimes 

	

14 	cases through the slot. You cannot get to it unless 

	

lfi 	the police getn It. Those are two possibilities, 

	

16 	but it never leaves your sight. If T have to go to 

	

17 	the pharmacy, i carry my envelope. I will not lay 

	

28 	it on the table. 

	

la 	 Q. 	Additionally as part of your 

	

20 	responsibilities, with regard to assisting in the 

	

21 	sexual assault examinations, do you occasionally put 

	

22 	notes on the patient's record regarding her 

	

23 	emotional state how slin Alppeara to be at the time? 

	

24 	 A. 	Sometimes we do, sometimes we don't. 

	

25 	 Q. . Did you in this case? 
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1 	 A. 	Yes, 

	

2 	 Q. 	Do you have any independent recollection 

	

S 	of this person, coe/d you recognir.a her? 

	

4 
	

A. 	No. Maybe if I see her, but I do nee ton 

many people. 

Q. 	Mould it assist you IP reterrino to your 

	

7 	medical records to determine what you know noted 

	

0 	about her emotional atate at that time? 

	

9 
	

A. 	I have read this outside. I noted that 

	

11:0 	she was very deprensed and mhe wan alert, alert and 

	

11 	depressed I believe I wrote down. Patient is siert, 

	

12 	appears to be depressed. 

	

13 	 MS. LTPPIS: Thank you very much. I have 

	

34 	nothing further. 

	

15 	 THEE GOURTI Cross examination. 

	

16 	 MR. HILLMAN: No questions. 

	

17 	 THR COURT; You may step dnwn. 

	

111 	 Your Tlext witnees. 

	

19 	 MS. F.TPP/S: Thank you. Richard Nage. 

	

20 	 RTCHARO HAGUE, 

	

21 	having been first duly sworn to rell the truth, the 

	

22 	whale truth and nothing but the truth, tentifJed and 

	

23 	said as follows! 

	

24 
	

b/RECT EXAMINATTON 

25 	BY HS. LIPPTS: 

22 
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I 	 Q. 	Wouid you state your name, please, for 

	

2 	the record and 	your last name? 

	

3 
	

Richard Hague, H-1-G7D-P. 

	

4 
	

Q. 	Are you emPlOYed, sir? 

	

A. 	Yes, sir. 

	

5 
	 Q. 	What is the nature of employment? 

	

7 
	

A. 	T'm an Identification specialist with the 

	

8 	Gae Vegas Metropolitan Police Department 

	

9 	criminalletica bueeau. 

	

10 	 Q. 	Mr. Hague, woUld you descrIbe for the 

	

13 	jury what an Identification speciallat Is, what tin 

	

12 	you do? 

	

13 	 A. 	Basical)y we seerc;h for, gather, procelia, 

	

14 	and Impound physical evidence including fingerprints 

	

15 	and provide photngraphic service. 

	

16 	 Q. 	/s other words, if a crime scene were to 

17 

 

be estab3ished, the police divartmenr would call you 

	

39 	out to take photographs of the Crime scene as well . 

	

19 	as see if other ev1dence can be collected? 

	

20 
	

A. 	Yes, haS4Cany. ,  

	

21 
	

Q. 	Were you so employed on December 27th, 

	

22 	198sl? 

	

23 
	

A . 

	 Yea, T was. 

	

24 
	

Q. 	We're going to be talking today about 

	

25 	some fingerprints and mnme comparisons that you have 

23 

PATSV V. SMITS. nwrvi- nTar. cnnTrr 

290 



	

1 	effected. whet 1 , (1 like you to do, If you would 

	

2 	please, deecrlbe to the jury the nature of the 

	

3 	backuround of education that you have in terms of 

	

4 	being able to rind fingerprints, /Jet them, and 

	

5 	compare them with exemplars. 

	

6 
	

Besides on the job training in tha 

	

7 	criminalistics bureau and working with fingerprints . 

	

8 	expert° and discussing various aspects of 

	

9 	fingerprint work and crime scene work, I have In 

	

10 	1962 received mg associate deuree fn poIloe science 

	

11 	and administration at Los Angeles Harbor College. 

	

32 	 In 1964, I received my bachelor degree in 

	

13 	oLice science and Administration and It is 

	

14 	included courneG in fingerprinting, crime lab, 

	

ls 	photography, and such. 

	

3fi 	 Tn 1981, T graduated from the American 

	

17 	Institute of Applied Science, School of Scientific 

	

la 	Grime Detection. 	It 	nationally recognized for 

	

19 	their fingerprint course. 

	

20 
	

'En 1982, T completed the F.W.T. Advancn 

	

22 	!Natant rIngerprints School. I'm a member of the 

	

22 	Internatiovial Association for Identiiication in both 

	

23 	the international and California chapter 
	

I m a 

	

24 	fel)ow of the fingerprint society in ngland and T 

	

25 	hove done miscellaneonn things like tench the 
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1 	fingorprint met-It hadgR Fnr the boy acoutR, reach a 

	

2 	classified special fingerprint course to Red Flag at 

	

3 	Rellis Air Force Base and some other small 

	

4 	activities like that. 

Q. 	Mr. Hague, how long have you been 

	

6 	employed with Metro spec1fica11y in the Area of 

	

7 	doing fingerprint identification? 

	

8 	 A. 	Eleven and a half years. 

Q. 
	Can you estimate for the jury 

	

10 	approximately how many fingerprint cnmperisons you 

	

11 	have compared, 

	

12 	 A. 	In 11 ana n half yeers7  

10t7 

	

14 	 A. 	Tt would have to be in the thousanda. 	1 

	

15 	couldn't: begin to guesm at how many thousands, tens 

	

In 	of thousands. 

	

17 
	

Q. 
	Have you ever testified in a court of 3hw 

	

18 	before regarding fingerprint identification? 

	

19 	 A. 	Yes, T hap. 

	

20 
	

Q. 
	Have you ever been qualified aR Rn expert 

	

PI 	in that' area? 

	

22 
	

A. 	Yes. 

	

23 
	

Q. 
	can ynn estimate approximately hnw many 

tAmes you have been quatified7 

	

2-9 
	

A, 	Oh, in the field of fingmept-Int 
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ideutlfication, ' 60, give or take 'ten, I suppose'. 

2 
	

Q. 
	And obviously you have testified in the 

	

3 	coUrts of the state of Nevada; is that correct? 

	

4 
	

A. 	Yen, that's correct, in Clark County. 

	

5 
	

Q.' 
	Have.you ever testified Out of state an a 

	

6 	qualified expert In 11nger6rInting7 

	

7 
	

A. 	Not out of state, uo. 

	

11 
	

q•' 
	What I woUld like to do IA take ynu back 

	

9 	to December 5th 1  196S. Were you dispatched to an 

	

30 	apartment 227 at 1000 Dumont In as Vegan, Clerk 

	

' 11 	County,.Nevada7 

	

12 	 A. 	Yea, 1 was 

Q. 
	For what purpose, sir? 

A. 	r was advised of a sexual assault at that 

location and I we requested "to go out there to aid 

in the inveetigatiou of that crime. 

Q. 	Would you describe for the jury what you 

	

113 	did upon your arrival? 

	

19 	 A. 	As In most caeS I inquired of the 

	

20 	persons that were at thn Iacono as to what had 

	

21 	happened, and what it was that they wanted me to do 

	

22 	there, which was basically take photngraphs of 

	

23 	certain areas that they showed me around the 

	

24 	apartment and also to look for fingerprints, and 

	

25 	they had some suggestions as to things that they 

26 

PATSY K. smr .m. OFFICIAL COURT REPORTER 

293 



	

1 	were pretty sure had been 'handled by (be inspect and 

	

2 	those wouid be the most ilkely places to search for . 

	

3 	suspect fingerprints. 

	

4 	 So I, therefore, did some photOgraphy of .  

	

5 	the acenn and in tiearch fnr eingerprinta basically 

	

6 	on those items and any other items that T thought 

	

7 	might be usefnl rind T be1,11ftuR T also at the time 

	

8 	recovered i top and bottom bed sheet and a towel at 

the scene and impounded that in evidence. 

	

10 
	

MS. LXPPIS: My 1 approach the wttness, 

	

11 	your Honor? 

	

32 	 TIM COURT; Yes. 

	

2Z 	 Q. 	(RY MS, faPPIS) With regard to 

	

14 	photographs that were taken nt the scene, they would 

	

15 	have been photographs that you tonk: is that 

	

18 	correct? 

	

17 	 A. 	I did take photographs, yes. 

	

1S 
	

Q. 	I'm showing you what's been marked for 

	

19 	identification aS State'n proposed Rxhihlts 1, 2 and 

	

20 	3, and ask ynn if you can take a Jnok at those and 

	

21 	see If you can Identify those? 

	

22 
	

A. 	Yes, these appear to be three of tbe 

photngrapha. I took other photnuraphs at the scene 

	

24 	that day. 

	

25 	 Q. 	A33 right. As Ear ns state's proposed . 
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1 	Exhibit N. 1, which is. T believe the first 

2 	photogrflph on top o  would you desOrlhe tOP the jury' 

3 	what that photograph Jig, and what Jr attempted to 

4 	depict? 

5 
	

A. 	This is a photograph of a bed, It wes 

6 	located on the sncond floor of the apartment, and 

7 	this tine' the bed the sexual ansamlt reportedly 

a 	occurred in. 

Q. 	All right. 

10 
	

A. 	Ti shows the top covers pulled down, it 

11 	shows several pillows. Thern is some other objatt 

12 	there. 	I can't tell whether it's clothing or a 

13 	towel from that picture, and it chows a nightstand 

14 	to the side of It. 

15 	 q. 	Fine, With regard to State's proposed 

16 	Exhibit No. 27 

1 ? 
	

A. 	No. 2 shows the portion of thR tiest 

18 	floor bathroom is the sink and countertop area with' 

lg 	various miscellaneous type items, cans, towels, 

20 	soap, brush and things like that sitting on the 

21 	counter. This wan one of the photographs, as was . 

22 	Exhibit No. I. prior to my processing or doing 

23 	anything other than the photographs therefore 

24 	depicting the scene ilfig 1 saw it when I arrived. 

25 	 Q. 	And that would hold true for state's 
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• 

1 	proposed Exhibit 1? 

2 	 A. 	- That's correct.., 

I • . 	

a 	Qi 	. With regard to State's proposed Exhibit 

4 	Ho. 3? 

5 	 A. 	No. 3 shows a hair spray can •that.also 

6 	shnws in Exhibit No. 2 before, rdid any processing 

'7 	However, Exhibit No. 3 showed thls'eamo hair spray 

8 	can at a cloaer detail, after I had processed with 

9 	fingerprint powder and have Some lifting tape an the -, 

10 	can. In other wards, this Is after 1 have done Ay 

11 	processing and I believe I. found some identifiable 

12 	fingerprinta on this can. I then come back around 

13 	with the . camera. In thin case, t photograph the 

14 	particular can showing that I have lift tape on 

15 	there. So that's where the can that the 

16 	fingerprints were lifted from at least these 

17 	fingerprints. 

18 	 • 
	And those are the prints we are going to 

19 	be discussing; in that correct? 

20 
	

That'u correct. 

2 
	

MS. raPPIS: Your Honor, I would at this 

22 	time move for the admission of State's Proposed 1, 2 

23 	and 3. 

24 	 THE COURT: Any objections? 

zs 	 MR. HILLMAN: No abjection. 

29 
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• • 
Ms. LTPPIS: Your Honor, may I briefly ,  

2 	show those to the Jury so they will knOw-what we are,... 

3 	talking about. 

THE COURT: Yes. 

MS. GIPPTS: Just take theit and pass them 
m 

6 	down. 

May we rest at ease for just a moment?. . 

6 
	

. THE COURT: Ye s,• we wU3 be at ease Until, 	
- 

9 
	

the jny examines the photographa. You will be ablw 

16 
	

to take thoae Dhotographe to the jury room when ynu 

11 	deliberate.. 

4 

5 

MS. LIPPIS: May I proceed, your lionor7. 

THE COURT: Yes. 

Ms- LIFFTsi T6ank you, 

Q. 	mr. Fageo, we wore just beginning to- 

12 

13 

14 

.16 

	

15 	discuss some identifiable :prints. •Whet I'd like'yoU 

	

. 17 	to do,Af you wonid 1  for the :inry and for our 

	

18 	edification as wail, is describe 'what you mean hy. 

	

19 	identifiable prints, latents,, exemplara and the'type - 

	

20 	of comparisons yOu effected? 

	

21 	 A. 	An exemplar Is nothing more than an 

	

22 	fingerprint or fingerprint card, Tt's taken an a 

	

23 	standard. It's taken of a known person. If we take 

	

24 	your fingerprints end you come down to the police'' 

	

25 	department for a work cavd, we know who you are, 
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3 	when we take your fingerprintE2. Any other time - in 

	

2 	the future if we don't know who you are and we can 

	

3 	match those unknown fingerprints to yours, then we 

	

4 	know that you are the person that left those 

• fingerprints. So an exemplar is Ink fingerprint 

	

6 	cord from a known person. 

	

7 	 A latent fingerprint, the word latent 

B means hidden or not readily visible and a print is 

	

9 	an impression left by the rings on the Cinuers, 

	

JO 	palms, soles Dr toes. In common usage, however, a 

	

11 	latent flnuerprInt means any FJnuerprint, whether 

	

12 	it's visible or invialbie, found at a crime scene. 

	

13 	What was the rest or the fineetion7 

	

14 	 Q. 	Thai's a good place to stop. 1 have 

	

16 	SOmeth1hU to show' you, If I may. 	I'd like to show 

	

16 	you what's been previously marked for identification 

	

17 	as Staters proposed Exhibit No. 7, which appears to 

	

111 	he a certified photocopy of a fingerprint exemplar. 

	

19 	Numher . one, do you recognize that? 

	

20 	 A. 	Yes. This is the certified copy that 

	

21 	uave you oUtSido of court yesterday. 

	

22 	 Q. 	All right. Did you make use of the 

	

23 	original exemplar tmrd7 

	

24 
	

A . 	VHS, I used the original exemplar card, 

	

25 	which this certifJed copy, was taken from to make 
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A 	the identiriCation and thereafter,t tined the 

2 	original card to compare with the certified copy 

Jost to he certain that they were -- that this wan 

4 	copy of the oriainal. 

5 
	

What T'd like _to do, I w1a ieave these 

	

6 	here tor you to utilIne If you need It. we were 

	

7 	talking about the hair spray .  can that you 

	

fi 	photographed and located in a downstairs hathroom . of 

the apartment that we're dip.euesing. Ware . you able 

	

20 	to lift any latent prints from the hair spray can? . 

	

11 	 A, 	Veu, IlifIked several latent 

	

12 	Eingerrints, identifiable fingerprints from thnt' 

	

33 	can. 

	

14 
	

Q. 
	What I would like you to do is describe 

	

15 	fnr the jury the process yoU use the prncednre in 

	

16 	order to lift a print from a. sorrace and how you 

	

37 	save it, and what you do with It in order to utilize 

	

15 	it for comparison later? 

	

19 	 A. 	Hriefly, we use a fingerprint powder 

	

20 	thatla made out of abont ge percent lampblack which 

	

21 	is soot and It 	refined by the maker of the product 

	

22 	so that the partic)es are very tiny and that they 

	

23 	will stick to the moisture lert behind la the 

24 	fingerprint. They also are kSnd of like some nf the 

25 	fast food restaurants with their secret sauces and 
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• 	• 
1 	theao companies pat in their own various secret 

7 	Ingredients to do various things to keep the powder 

3 	dry, to weight the powder dnwn end mn on. 

4 	 We use this prepared powder and a 

5 	Fiberglass fingerprint brush which la very snit to 

5 	process the surface of that we're looking for 

7 	fingerprints on. Ws dip the brush in the powder, 

a 	usually shake A little of the excess off and just 

9 	simply begin to use paint like brush strokes In a 

10 	soft manner An mast cases and ea we find 

11 	fingerprints developing the little ridges, they go 

/2 	in different directinn9, and as we start to develop 

33 	this, if we can nee that it may be an identifiable 

14 	fingerprint, we will try to follow the rings with 

15 	our stroke an we don't damage the print with the 

16 	fibers from tho brush. 

17 	 As we clean up the print and develop .It 

IR 	more, we talce some lift tape, which is essentially 

19 	like the common scotch tape except that it's been 

20 	manufactured a little bit thicker for strength, a 

21 	little bit wider, well, I'd say greatly wider so it 

22 	will cover a print, and it bands under a greater 

23 	degree of tennIon to help keep some bubbles nut, but 

24 	it's basioaily the same sort of thing as scotch 

25 	tape. We put that on top of.the impression that we 
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I 	havo developed and my particular method is to do al .1 

2 	of that, and when T have fln.lsbed that, T go hack 

and uet my camera - ror the second time and,uo around 

4 	and photouraph where thesp p,ipoes of paper are on 

6 	prints that I'm going to lift.. 

6 	 . Now sometlaeS; when I iift these and get. , 

them back to the lab .  and look at them, I find that 
• 

6 	they are not *nitric:lent for identification and thosfe.. 

9 	we just throw away, 

Tha ones that we find are useINJ for 

i] 	ldentifIcatIon that have been .removed, We simply 

12 	it poll the tap' back off the Item, and put it en :  

13 	a white transfer card, and we fiil out the 

14 	information that 1 0 provided on the.card or the 

16 	blank, we WI In and it inCludes the date, the 

16 	Jocation, the police D.R. number, and my name and 

17 	the name of the victim and the addrasa. We take ' 

1E1 	these cards nOw that I have collected, put theol in 

39 	an envelope, fill out the Information on that 

20 	information similar to what's on the card and when 

21 	we return back to the lab, we review that, 

22 	 If we've taken the victim fingerprints 

73 	for comparison, the first chance we get we will 

24 	compare their exemplars, thelr fingerprints that we 

26 	received at the scene nnd uompare thoss to what we 
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recovered and brnught back, because it could very - 

	

2 	wail and, An many cases, is the victim's 

a fingerprint. 

	

4 	 If they do not appeer to be any of thoe' 

	

5 	person's fingerprints; the. victim, other 

	

6 	members, or whatever, then we save those and put 

	

7 	them back in the envelope end put he in -a bnoket 

	

8 	in the crime lab in the field section. Each workday :... 

	

9 	morning, one of the latent print eaaminers, who 

	

10 	worlts day shirt, comes Intl-31,010 office and empties 

	

11 	that basket and they take it back into their Office 

	

12 	and lin a review. .They take the item& out nf there 

	

13 	and revittw what's oh the cards and at some time 

	

14 	shortly theroafter,..if the qua.ilty is good enough, . 

	

15 	they will put it Into the fingerprint cOmptIter. 

	

16 	Now, thatIn if It's a fingerprint from the first 

	

17 	digit of a .  finger and it's clear enough and there In 

	

. la 	a suEficient amount of it. Many times that isn't 

	

1S 	the COSQ; it might be from a different part of the 

	

20 	finger, it might not be clear enough for the 

	

21 	computer to read, or it might be from the palms, 

	

22 	toes, or feet, in which casn they almost have to 

	

23 	have a neme given to them from the detectives to 

	

24 	check and see if we have their printa in the file, 

	

25 	go to the fi2e 1  bring them out and compare them, and 
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I 	either they elle find a match or they can't.' 

If it goes into the . computer . , tho 

	

3 	computer given a readout of Say the-first 25, 

	

4 	whatever the computer is told to do and it's usualiy: 

	

5 	something like the top 20 or BO most likely. Nriw- 

the compUter cannot make a fingerprint 

Identiticatinft, bet it picks out thntle . that are the 

	

! 	most siMliar. 'Mari somebody takea that list and 

	

9 	starts with number one because iat'n the most 

	

10 	likely fingerprint identification and they wili gn 

	

11 	to the files and pull those.pards nut and didown ' 

	

12 	and make a comparon. 

	

13 	 If it's not the one, then they hewn ro 

	

id 	down the itst. 	re it doenn't show up on that list, 

	

15 	then thnt w3.11 be the end of it unions we get some 

	

16 	ttuHpect names from either officers or detectives 

	

17 	requesting no-and-so he checked. 	If it is an 

	

18 	identification, then they will write up the form 

	

19 	ytn 	ik 	an identification. , 

	

20 	 Th thp case of one that In searched 

	

2) 	manually not through the computer, rhel name thing 

	

22 	happens; they wake an identification and they type 

	

23 	up some paperwork. 

	

24 	 Row, if I'm the nne who lifted these 

	

25 	fingerprints and I have qualified an a fingerprint 
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expert in court before or 7 am preparing to qualify 

	

2 	or my first time, then those fingerprints are sent 

	

3 	to me for a second opinion and I will sit there and 

	

4 	compare them and der:1de whether there is sufficient 

points of identification Hod clarity and AO on to 

	

6 	make an identificntion with. 	if there IR J  then at 

	

7 	that time, i an the second parson to make an 

idsntificatian. 	if T were just In training, there 

	

9 	would be a third persnn who would already be 

	

10 	qualified in court ale.° to make a comparison. This 

	

11 	we do in criminal matters where someone's liberty 

	

12 	may be at stake to make sure their hasn't been any - 

	

43 	mistakes or problems with It 

	

14 
	

Q. 	You were describing at on point the 

	

15 	littie white cardR that you use that yon eranster 

	

16 	the intents to the card. 

	

17 	 A. 	That's the Jateat print transfer card. 

	

1R 	 Q. 	Did you bring that with yot3 today? 

	

39 	 A. 	Yes., I did. 

	

20 	 Q. 	May I sue it, please? 

	

RI 	 Mr. Hague, T'm now showing you, returning 

	

22 	to you, what you handed to me tO L) marked, which 

	

23 	appears to be a manila enuelope now marked as 

	

24 	State's proposed Exhibit No, 111. can you take a 

	

25 	look at that and for purposes of our record doserlbe 
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. 1 	what that is? 

	

2 
	

A. . This is the envelnpe that we use to place 

	

3 	latent evidence and to contain it. An one . or'more 

	

4 	envelopes and then its filed Away In our fIlei% . 

	

6 	within the crIminalistics tiureau. It 	also used 

' file negatives frOM pholiodiiaphs. in this cas'a, 100: 

	

7 	for f .ingerprints'. 

	

8 
	

Q. 	All right. There is soma other 

	

9 	information on there as well. I see the vIctim's 

	

tfl 	name, P. ,liswk; Is that corilect7 

. 	A. . 	Yes. 

	

12 	 Q. 	And the location . at 1000 •Dumont 

	

13 	Boulevard, apartment 2277 

	

24 	 A. 	That's correct.. 

	

16 	Q. . Also, T see requegted.  by, who was the 

	

16 	officer thst relinpsted ynsl retlpond7 

	

17 	A; . the name that 	used there 140re seVeral 

18 	effieerS nut that's. 	I used R. wift 	pereosu:ei No, 

29 	10488, 

20 	 Q. 	And then of course your name in at the 

22 	bottom: is that corrilci? 

22 	 A. 	That's correct. 

23 	 Q. 	Would you rempli0 the content's of the 

24 	envelope,. please? 

25 
	

Those have now been marked In order RS 
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1 	10-A, B. C, P. E and F, T believe therm arm mIx 

	

2 	transfer cards; is that correct/ 

3 
	

A. 	That's correct. 

	

4 
	

q. 	Referring, first of all, to State'' 

	

5 	proposed Exhibit A-A and going through to, excuse MR 

	

6 	10.-A through 10 ,-.F, would you desoribe.what those are 

	

7 	and where you recovered them From7 

	

8 
	

A. 	Beginning with Exhibit 10-A. I have 

Impression from a drinking glass on the Jiving mono 

	

10 	coffee table. That haS not been Identified to 

	

21 	anyone. 

	

12 
	

now,.by that, you mean the suspect Mr. 

	

13 	Moraga or the victim; JR that correct? " 

	

14 
	

A. 	Or a triend, a neighbor, a pn3ice 

	

35 	officer, it has not been identi.flad to anyone. 

	

16 	 Q. 	Okay. 

	

17 	 A. 	EXhihit 10-8 Is a drinking glass oft the 

	

IA 	.Iiving room coffee table. Again that has not bmmn 

	

19 	Identified to anyone. 

	

20 	 JO-C, Is from a Faberge heir spray 

	

23 	16-ounce can on the first floor bathroom 

	

22 	countertop. That fingerprint has not been 

	

23 	identified to anyone. 

	

24 	 10-0, As from a Faberge hair spray 

	

25 	16-ounce can, first floor bAtbronm connrnrtop. This 
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1 	nne has been identified es the *left middle finuer of 

Ray Mora. 

	

3 	 q. 	ennld that he right? 

	

4 	 A, 	Yes. Police identluication number 

	

5 	938544. 

	

6 	 Q. 	All right. 

	

7 	 A. 	And this is one that I have Identified. 

	

a 	 Q. 	Set this nne aid. 

	

9 	 A. 	10-E Is again the name hair spray can 

	

ID 	from the namn location of course. Thin in 

	

11 	Jdentified ag the r.ight ring finger and the right 

	

32 	little finger of Roy Moraga, Identification number 

	

13 	938554. Those were both from the namn can. 

	

14 	 Q. 	Okay. 

	

15 	 A. 	The 3;464 ono, 10-F, in trnm a drinking 

	

IS 	glass on the living room coffee table and the 

	

17 	impressions on this lift tape have not been 

	

la 	Identified to anyone. 

	

19 	 Q. 	Al] right. First of all, with regard tn 

	

24 	State's proposed Exhibits A, B, c and F, where we 

	

21 	have not identified to whom these prints belong, are 

	

22 	they in fact identifiable prints? 

	

23 
	

A . 	Yes, they are. 

	

24 
	

Q. 
	In this case, we hAd a known suspect; in 

	

- 26 	that corrsot7 
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I 	 A. 	Well, T wasn't involved in ail the 

2 	procees that followed or I wasn't necessarlay aware 

	

3 	of all the information that waa known at the time. 

	

4 	Wow, / had same information that they had a suspect 

and someone had seen the suspect. t don't remember 

	

6 	how much information Y had at the time as to who At 

	

7 	was. 

	

8 
	

Q• 
	All right. with regard to the 

	

9 	explanation you were Evivinu to the jury regardinu 

	

10 	putting unknown prints into the computer, in this 

	

11 	case, we had an exemplar that we returned through 

	

12 	the Clark County Detention Services. Ts that An 

	

13 	Fact what you used to make your comparison? 

	

14 	 A. 	Thats.9 what r used to make my cnmpariann, 

	

15 	yes, and these particuiar impreesions were on what 

	

16 	we rerer to as 6PG cards, awl those aPe cards where 

	

17 	the prints ars Plat from one hand instead of both 

	

111 	betide' on the card, theretore retmi elno tWn AppmratH 

	

19 	cards, and the reason is on the back of these cards, 

	

2,0 	we eleo have the palm prints as well an the 

	

21 	fingerprints end the SPC flies or fingerprint cards. 

	

22 	are kept in the Mae right there in the sane 

	

2R 	bni-lding I'm at in tha crimJnaliation bureau. Thin 

	

24 	ten rIngerprInt cards are kept at n different 

	

25 	location at sixth and Fremont, 

4,1 
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1 	 Q. 	The exemplar that you haVe used has the 

name ROY Moraga . on'it; in that correct? 

	

3 	 A. 	Yes, 	Roy D., EIS in David, Mora. 

	

4 	Q. 	Now wOUld that exemplar came to your 

	

5 	attention in order for you to be able to effectuate 

	

6 	your comparison with the latents that were 

retUrfted7 -  If you recR1). how. dI it? 

A. 	.yes, one of the latent print examiners .  

	

9 
	

had found that these impresslons that I recovered 

	

10 
	

from the scene that are on Exhibits 10- 0 and 11:1s - 

	

• • 11 
	compared with the on the SP( cards in anr flies 

	

12 	with the identification number S311554, heeriue the 

	

13 
	

name and . signature of a person ldentified.as Roy. 

	

14 	D., as in David, Moraga. Those prints were taken au 

	

15 	December 26th, 1R89. 

	

16 
	

And they , e by Denise Rudolph, Is that 

	

17 	COrrNCt? Ili it Randolph or Rudoplh, now T forgot? 

	

1 a 	A. 	Ali I have on here is n number fl.. and 

	

19 	rhAt would stand for the - first and last !nit- Jain of 

	

20 	the person taking the fingerprints and their 

	

21 	personnel Na. 3779. I don't believe I know that 

	

22 	person. 

	

23 	 Q. 	Okay, that 	fine. 

	

24 	 Would you describe for the Jury, 

	

25 	suppose whet wee looking for now once we have an 

4 2 
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• • 
1 	identifiable .latent and we have something with this 

2 	to compare it, we're inoking ror points of 

3 	comparison separate from the print I1eelf7 

4 
	

A. 	That's the major thing that w are 

5 	looking for. It's nnt the only thing. The first 

6 	thing that we would lnok for in the pattern type, if 

7 	it's available. 

Fl 	 Nnw, if you lonk at your fingers, the 

9 	last digit on each finger in almost every single 

10 	case has some sort nf a pattern. It might bn arnh 

13 	pattern where the rings enter from one side of the 

12 	ringer rise up slightly in:the middle and continue ' 

33 	to flow out to the other side loE the finger. 

14 	 There in a eenond pattern called a lonp 

15 	where the ridgea ente.r the fingerprint from one 

15 	side, turn and return back out thn same nide of the 

17 	finger and the third general type or pattern nf 

18 	fAngerprintn in a whirl and that generally is where 

19 	the ridges toward the center make a generaily 

20 	circular movement. Mow, there are four different 

21 	subclassifications and that may not always he the 

22 	case, but those are your three general 

23 	cleaslfications. 

24 	 Now, If thet appeare on the latent 

25 	impreesinn that I recovered from the crime scene, T 
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will look for it on the exemplar. That. will make my 

	

7 	search a lot easier because if this should have an 

	

3 	arch, for example, and I look through here and 7 

	

4 	don't find any arches, T don't need to spend any , 

	

5 	more time on that search. 7f T find ten arches, 

	

6 	then I have ten finger Xtm going to have to look 

	

7 	more closely at the point of iditntJficatinn to Nee 

if possibly that Is the same one. 

	

9 	 So now if the latent does have a pattern 

	

10 	type, I will cheek that firet- 	If not. T will look 

	

11 	for something to identify on an unusual pattern 

	

32 	where maybe the ridges 04 the fingers make an X 

	

13 	shopn, that's fair3y rare, or 4 tine that's Pint a 

	

14 	single little dot ridge it doenntt connect to 

	

15 	anything else. Thomm are lissm common than thP nther 

	

16 	types of fnrmation and I will look to see if I oan 

	

27 	find that or a sr or 	ything EAsil that w371 help 

	

18 	me on this and then look for that. same thing nu the 

	

1.9 	exemplar. 

	

20 	 Tr I can find something there, then 

	

21 	that's my starting point and T will look for points 

	

22 	of identification originally referred to an my 

	

23 	newaha (phonetic), but they are points of 

	

24 	identification. Therm arR four basic points of 

	

25 	identification that ail their typee are made out of 

4 4. 
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1 	that we're aware of... Soma day somebody may find 

	

2 	something in tile Pmture. but so far there is a ridge 

	

3 	endSng and that's one of little raiStld strips of 

	

4 	skin Is ridged and where it comes tn . a sudden 

ending, it doesn't kinds taper off and eventually 	. 

6' disappear, but one comes . to a sudden stop, that 	a 

	

7 	ridge eluding and we count that an one Point or one 

	

8 	point of identification. 

	

9 	 Another type,. I mentioned, ise dot, 

	

10 	just a single dot. 	It!e_not connected to anything. ' 

	

11 	else. . 

	

12 	 And a th.ird type is a bifurcation, and 

	

13 	that's where one ridge runs'along and then. separates' .  

	

14 	into two, At bifurcates, 'It forks. , 

	

16 	 And the fourth type would be whero two 

	

16 	ridges come together at an -angle _and therefore that 

	

I/ 	would be an angle. Those are the four basic; typalq 

	

18 	Find tht,:re are things naIled.enuloonren and split's end .  

	

19 	SO on, but they arS aCtUally deViatione of those 

	

20 	four. 

	

21 
	

So now I look and T find T have nne point 

	

22 	of identification. 	T ionk and I'm 300king milder A 

	

23 	magnifying glass for this ,purpose of somewhere 

	

24 	between four and nix power. It's usually around 

	

ZS 	foor rower. That's (our megnifinationa and Till 
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• 
have two ridge counters and thnse are nothing you 

	

2 	can sharpen up.and they'll be good points, knitting 

	

3 	edges, s metal scriber for etching, anything with a 	. 

	

4 	sharp point that's haody and working with so that we . 

	

6 	can look at both fingers that we are comparing an 

	

6 	put 	ridge counter an thR latent and a ridge 

▪ counter on the exemplar. And an we do thnt, we rind .  

• whnt we're looking for on thn latani and T have 

▪ hirnrcatinn we might say, and I'll put a,ridge 
• i .  

	

10 	counter on that bifurcation. 	1 will.lo94 on the 

11 	other, find h birnrcation .that .x th.f .nk Is probably 

	

12 	the same ono and put C ridge counter on the paint nf' 

	

13 	it there; 

	

14 	 NoW, from there, X vollI look to 21RP if • 

	

15 	there's anything eine neayby'.. Maybe I find a aeonnd 

	

16 	bifurcation with two intervenInT,ridgeo that just , 

	

17 	finw through and dnn't do'anything, find another 

	

IW 	bifurcatIon over'here. So I will count with my 

	

19 	ridge counter one, twa Interveing ridges and then 

	

20 	place my counter nn that birksroatInn. 

21 	 Likewise, I an over here with this ridge 

22 	counter and nnw I count riot hp-dro OnO, two and nhtn 

	

13 	that hlrurcation. 	I'm a1nn inning t41 gulf!. do binth 

24 	bifurcations point baSically In the name dirnotlon. 

	

25 	 Now, cur skin ig nlastic. When you are 
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• 
1. 	pushing, pulling, or doing something our skin can . 

2 	turn. So one might show a bifurcation a litrie 

3 	ans side and the other might show a little to tha 

4 	other. That's okay. That explains many 

5 	differences, we can explain what happened to the 

• elasticity of our skin. If we've. gnt nne 

▪ bifnrcatinn going tbSs way - and the nther this way, • 

• that's not expialuahle, and we're in the wrnng place 

• or iton not that person's finger, and sn on and-we 

to 	go untAA we feel thkt we have enough to make 4n 

11 identification. 	We're also looking at the clarity, 

12 	how clear AS it, the prints that we're looktsg at, 

13 	thPre'a a number of things like this. Ansi there any 

14 	unexplainable differences. IF therPin A d1rrOren0e 

15 	on a clear improssinn, clear and distinct imprRsainn . 	H • 

16 	and we can explain why something is there or not, 

27 	then we cannot make an identification. 

1R 
	

Q 
	

Were there any other unexplainable 

19 	diffarencas between Hr. Moraga's ewemplar and thR 

20 	laients that ynn recnverad7 

21 
	

IL 
	

I looked and did nnt find IL. 

22 
	

Q. 
	ArR there a certain number nf points or 

23 	Identificatinn that you have to establish 1.1.einra you 

24 	can positively confirm an identification? Ts there 

25 	a stopping point? 
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1 	 A. 	In some cOuntries there is. 	In thin 

2 	country there limit. There'. was,at one time a 

3 	requirement for, I helieve )t was I. 'joints nf 

4 	identification to make An identification. 	in some.' 

	

5 	onuntries it la ourrentlY . more, some countries 

6. 	currently less. Some'countresitts the an'me. 

Tn our country, however, the O.R.I. felt 

after awhile that it wan poseihle to make 

	

9 	identifications -- positive identifications with no. —  

10 .relevahce of error.with soMewhnt lens nUmber f. 

points. So im this country, an in some other 

	

12 	countriee. no given number 	required. -it's up to 

the individual oxeminerls experience - and judgment', . 

	

14 	his opininn os to whether he's made an 

	

28 	illentiffcAtion, whether he hns sufficient number of 

	

In 	points and when T &m i t feel I have a sufficient 

	

17 	number of points, I wonst make an identification., 

	

ia 	If T feel that T have enough there 1.  T will make an 

	

39 	Identification, again, considering the pointo of 

	

20 	identification in the correct direction, are they in . 

23 	the correct location. If T have a hifurcatIon here 

	

22 	and hare, and T count over two ridges and have 

	

23 	another one that's Fine, and T get over here And 

	

24 	look at this hifurcatiOn, count over to three, four, . 

	

25 	five ridges until 7 ot to thht bifurcation, there 
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no exp1aJnable way why this finger wnund op with 

	

2 	three more intervening ridges. It may be the same 

	

3 	finger. 	may be looking In the wrong place, hut 

	

4 	that in not the place and I can't make an 

	

5 	Isientification from there on those particular 

	

6 	points. 

	

7 	 E. 	Having examined :then StAte'n proposed 

Exhibits Ti and Er which lathe latent transfer card 

and the exemplar that you have otilized in that 

	

10 	comparison, are you able to ponitiVely Identify 

	

13 	Whelan Eingerprints arn nn that hair spray can? 

	

12 	 A. . 	V. 7 can. It's my aPinion that the 

	

33 	latenta that I processed,"photographad, and 

	

14 	recovered at that crime sene on Dumont that wan 

	

16 	mentlOnfid earlier is gxhihits . T0 -0 Ana. 10 - E are the 

	

16 	same as the 1Pft middle finger of the person named 

	

27 	and the signature of Roy n. Morava on that Jert SPC 

	

16 	card that's on Exhibit 10-.11 and on 10-E 1  itis my 

	

19 	npininn that two fingers on that recovered tape are 

	

zn 	the right ring and right little finger of the person 

	

21 	who who made these exemplar prints on the r)Oht-hand 

	

22 	SPC cord again with the signature and name Roy D. 

	

23 	Moraga, 1.1). No. 93aariA. 

	

2 4 
	 q. 	X only have one further question, 

	

25 	tr. iinguel. 	When Wt werie thlking about three others, 
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1 	obviously would It be' fair tn assume that a house is . 

2 	full of fingerprinte . whether identifiable or not 

3 	from ths. people who live there? 

5 	that fingerprints are not -- identifiable 

•S 	 ire no ]ft as essily'Sermost-people'. 

7 

	

	seem to . think because r have been to something like 

eightto,10,000'15nrglarSes alone and I: find that . 

9 	many people tell ma that they found fingerprints 

30 	here and'they found fingerprints here. What they- ' 

.11 	are referring to some kind of a - mark probably .left 

12, 	by n'finger. 

13 
	

However; when T dut it up or even.examine - 

14 
	

it, I find that the rings and the points necessary 

15 
	

to make an identlfIcatinn are not there'. For ope 

IS 	thing, these are all what we call accidental 

A. 	 ' Fingerprints,. Jet me state first 

17 	prints. Nobody 	going around the house trying to 

10 	leave fingerprints and neither le A suspect. So 

19 	most of the thing th2lt nre touched do not contain 

Identifiable fingerprints For many reasons, There 

27 	are many reasons that they don't have Identifiable 

22 	fingerprints, 

23 	 sometimes we will come up with just the 

24 	victim's prints 1  sometimes we will come up with 

25 	identifiable prints we never identify to anybody. 
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1 	Well, certainly they have visltnrs, they have 

2 	relativen, there are other family memhern that 

3 	weren't there when we were and so nn. So there are 

 lnt of fingerprint* all thrnnghnut the house. 

Now, of course, that also depends on how 

6 	we31 the hanue has been 01reAned and wiped down and 

how recent it's been. Normally we don't go around .  

8 	and wipe down a lot of things Hach as an and 

9 	packages and things :Like that, credit card0 we juat 

10 	don't go arnund wiping these down. So a lot ni time 

13 	we have a better chance of finding an identifisbie, 

12 	fingerprint there. 50, yes, there can be many 

13 	fingerprints in the hnune. There are a number of 

14 	timen We find notbing. 

15 	 MS. LTPPTST Thank you. T have nothing 

16 	further. 

17 	 TEE COURT: Crone examination. 

18 	 CROSS-EXAMINATTON 

1R 	BY MR. NILLMA.N: 

20 

 

Q. 	Mr. Hagae. then in effect what you are 

21 	saying Is that from the apartment that day, you only 

22 	found six fingerprint* that ynn fet were wnrth 

23 	comparing? 

24 	 A. 	X would say that there were six lifts. 

25 	Now by that, I mean there may he when T pot tbe 
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tape down, there may be more than one print that 

2 . that tape plako Up and X think when these printa are.• 

	

3 	looked at, we will see that they are not net down in . 

	

4 	a nice even order. Sometimes they overlap, 

	

5 	sometimes part nf them are smudged, but, there are . 

	

6 	clear and distinct arean where aertain ringerprintn 

	

7 	have been Foand. T don't recall, hut T think there 

• may be pieces of palm print .s In there. So Y did 

• recover six llft tapes that contained six 

	

to 	Jdentiflable prints at least, yes. 

	

11 
	

And those were from a drinking Ones and 

	

12 	from a hair spray can: is that correct? 

	

13 	 A. 	Yes, that's correct. 

	

34 	 MR. HTLLMAH: 1' have no further 

	

15 	questions, 

	

16 
	

THE COURTi Anything further? 

	

17 
	

MS. LIPPIS: Thank you, Judge. 

	

113 
	

RROIRECT EXAMTWATTON 

	

39 	BY M. LTPFTS: 

20 

21 

22 

23 

Q. 
	Was the drinking glass that we talked 

about the same alass or was At other glasses, WEIR it . 

just one glass or more? 

A. 	X would have to look at the photographs 

	

' 24 	to know. There wasnit more than two, 	l think it 

	

25 	was Jost one. But there may have been two. 
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• 

	

2 	 MS. LIFFIS: Fine, thank yoU. I have 

	

2 	nothing further. 

	

a 	 THE COURT: Anything further7 

	

A 
	

MR. KILLMAO: 	Nothing •.elpe. 

	

5 
	

THE COUTIT: Thank you r  Mr. Hague. 

6' 
	

We will take a ten minute break, ladlan 

and gentlemen. Onne.more ., do not discuss thn sasFif 

among yourselves Or with anyone else. 

	

9 	 . (Off the record at . I1:3S A.M. and back on — 

	

10 	 the.recoed at 3325 A.M.): 

	

11 	 THE COURT; Ladles and gentlemen, we.heve- 	- 

	

12 	run Into a snag and we're going .to have to take n 

	

13 	break early. We are going to break at this time and 

	

14 	resume at 100, not 330. We will resume at 1:00 

thin ofternoon. 

	

16 	 Sn at 1100, we will resume and, once 

	

17 	more, do not discuss the cane among ynnrnelf nr with 

	

IS 	anyone else. We will be in recess until 100. 

	

19 	 (Off the record at 1125 A.M. and back 

	

20 	 on the recnrd at 11o0 p.m.) 

	

21 
	

THE COURT: You may cal) your neXt 

	

22 	witness. 

	

22 
	

MS. LIPPTS: John Fox. 

	

24 
	

DETtGTIVE JOHN S. PDX, 

	

25 	having been first duly sworn to tell the truth, the 
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• 
1 	whole truth aod nothing but the truth, testified find 

2 	na1d an follows: 

3 	 0IRECT EXAMINATIDN 

4 	SY MS. LIPPIS: 

5 
	

fl• . Would you State your full name for the 

6 .  record, please, aod . spell your last name?' 

12 	Las Vegan Metropolitan Police Department? 

13 	 A. 	Slightly in eXpess of 21 years. 

7 
	

J. 	John S. PnX,.R-O-K.. 

a 
	

Q. 	How are yeu.employed; air? 

9 . 
	

A. 	I'm a police detective for the 

30 	Metropolitan Police nepartMot:. 

13 
	

O. 	And how long 1:)eve you been amploynd W5th 

14 	 Q. 	Are you currently .  assigned to the' sexual.. 

15 	saseult division of the police department? 

16 	 A. 	Yes, ma'am. 

17 
	

0 - 	And how long have you beon with thee 

is 	!mit? 

1D 
	

A . 	Two yehro. 

20 	 0. 	I'd like to direct your attention to 

21 	approximately December 4th and fath and several dayn'. 

22 	beyond of 19R9,. were you assigned to Phe 

23 	Investigation of a sexual asnault came regarding 

24 	suspect identified as Roy Morage? 

25 
	

A. 	Yes, ma'am. 
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Q • 
	 ynu have 'Ica:4E111ln to respond nn 

Oecnalher 5th to University Medical Center to 

	

3 	interview or meet with the victim in that case, 

	

4 
	

A. 	Yes, I did. 

Q. 
	0n you recall her name? 

A. 	Penny Hawk. 

	

7 
	

Q • 
	oAd you in fact respond to University 

	

a 	Medical Center? 

	

9 
	

A. 	Yes, sir. 

	

10 
	

Q. 	Wv•uld you d%Incribe what yell did nn ce ynu 

	

11 
	

got there? 

	

12 
	

A. 	I Interviewed Mrs. Hawk, onmpleted a 

	

13 	crime report and with the nursing staff et the 

	

14 	hnspital, completed a semin3 kit concerning that 

	

lE 	alleged sexual a.s.sault. 

	

16 
	

Q- 
	When you talk about laer1a3 kit, dnan that 

	

17 	also include things other than sero1ogy, such as 

hair, vaginal swabs, et oetera? 

	

19 
	

A. 	Veo, ma'am. 

	

20 	 Q- 	You were not present when the physical 

	

23 	exam was done and that evidence was collected, were 

	

22 	you? 

	

23 
	

A. 	No, T was nor. 

Q. 
	nld you anmehnw crume into possession of 

	

25 	what we now know tn uwll the rape 'kit? 
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A. 	Yea. 

	

2 	 Q. 	And how did you come in prissessio 	. 

	

3 	it? 

	

4 	 A. 	That writ; pre'sented to me by the stRir 

	

5 	nurse and I in turn placed it%in a . looked 

	

'S 	container. 

	

7 
	

Q- 
	At wliat onntkiner and where Was it' ' 

	

41 	locAted? 

	

9 
	

ft. 	It's a refrigerator focaLed on the 

	

10 	premises nt UMG. 

.111 
	 'That wnuid be in the emergency ronm 

	

- 42 
	

area? 

	

13 
	

A. 	In that. area s  yen. 

	

1 4. 
	 In the triage?: 

	

16 
	

A. 	Yen. 

	

16 
	

Q. 	Did you bring game evidence with-you 

	

27 	tOdAy.. npnoirion31y 1  first o afl that ovldenqe kit,: 

	

. 16 	the rape kit? 

	

19 	 A. 	Yes, I did. 

	

20 	 Q. 	Detective Fox, I'm :Allowing you whar l a 

	

23 	ht-Ien innrked for identification purposss as atate's 

	

22 	proposed Fo4h1h1t No. 11. I amk you, air, if you can 

	

23 	identify that enve1eVe7 

	

24 	 A. 	Y. That in the serology kit. 

	

26 
	

Q. 	And Is that the eviiienoo.you obtained at 
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21 	haa been ovened For further review. 

22 
	

Q. 	There in a seal ,tape on the hack or the 

	

I 	Univertlity Medical Center regardlna Penny Hawk'? 

	

2 
	

A. 	Yes, ma'am. 

	

• 
	What is the basis: of your recogn.1tion7 

	

4 	What on that envelotr! owases volt to ril.couniz*t it 

	

5 	after this period of time? 

	

6 
	

A. 	T reengni9:e my name and a portion ni7  it, 

	

7 	the informntion on it was filled nut by nyme1f and I 

recogn.0:e that handwritinu. 

	

Q. 	There in a n.R. number ootiiuned to that 

envelope? 

	

A. 	Yes, ma'am. 

	

Q. 	What is that D.R. number? 

13 	 A, 	Tt iu 119-11770g. 

	

14 	 Q. 	Kfty T nee time envelope for just a mIntite, 

13 	please? 

	

16 	 Does this enveiope appear to be in 

17 	substantially the same ennclition now as It was at 

	

18 	thn time that yolt tAeeled it and planed it in the 

recricjerated evidence nnAt at %he hnapit1i7 

	

20 	 A. 	Von, ma'am, with the exception that it 

23 	enveinpe, n bins taps; who placed that there'? 

- 
	 24 	 A. 	That Wan pinned by the nurse, 

25 
	

Q. 
	so you are referring to the red rape that 

67 

PO.TRY K. SMTTH. aprimm-ctunT HRPORTER 

324 



A. 	Ye u; ma'am. 

,Q 
	

Are there other initials on the rid 

2 .  

3 

4 

you dSd not pace there, iR that correct? 

tape? . 

5 
	

A. 	Yen, there are. .There is the'lnitIal 6- 

6 	followed by the &Jolt 1471 and then the Initial. R. 

7 	 q. . Thank you.' What T'd like yen to do, if 

you would please, is open.up this envelope and 

remove the contents no we . oen -- 

THE COURT: - Do you want to s'ee1t firer? 

MR. MILLMhli! 'J'have seen St, thank you, 
• 

• 12 
	

your Honor. 

13 	 • (BY MS. rapiars) Withonr disturbing ths' 

34 	seals, If you can open it, pleane. 

• 15 . 	A. 	I'm going to have to cut through at le.aui' 

16 	nne of them unless T do it on the aide. 

17 	 Q. 	C4n yrii out II-  nn thH side? 

la 	 A. 	Sure. 

• 19 	 If I could asslut you. 

20 	 A. 	Sure. 

23 	 Q. 	DORF' the envoi:lope RVIIHHT,  In be ftmpty at 

22 	thia point? 

23 	 A. 	Yes, it does. 

24 	 Q. 	Would you hand me the contents, please, 

25 	and IC will have them marked before we disuuss what 

SB 
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1 	they are. This envalope was gLen to le.nu An a 

2 	Heeled cnnditinn; is that norrect? 

3 
	

A. 	Yes, ma'am. 

4 
	

Q• 
	Detective Fox, inasmuch as the envelope- .  

5 	wan given to you in a sealed condition and you then. . 

6 	thereafter impound Jr, what 1 would like to an in un''' 

7 	On further with the rest or the InVeSttuation you 

8 	conducted. 

cI 
	 once you ended or terminated your 

10 	Interview with Mrs. Hawk at the hosp1te3, did you 

11 	then dn any further luvestlgation regarainu this 

12 	case? 

1$ 	 A. 	Yen, T did. 

14 
	

Q. 
	would you describe fnr the Jury what you 

25 	aid? 

15 
	

A. 	Yes, ma/am. While at the hospital With 

17 	Mrs. Hawk, her daughter, Jodi Howard, arrived and 

in 	indlnated that she believed that their apartment had — 

19 	been burglarized and pinssibly by the . suspeot In the 

2fl sexual assault. 	At that time, MS. Howard told me 

21 	that she felt that a key had been taken. when X say 

22 	a key, a front door kfty. 

23 
	

Q. 
	Tt's true, 15.1 it not, that Ms. Howard had 	. 

24 	indicated to you that she hadn't seen rho nunpeor, 

25 	Is that correct? 

fi s 
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I 	 A. 	That's correct. 

2 
	

Q. 	- So her indication of the suspect may have_ 

' 3 	taken a key was narteinly speculation at that Point' 

4 	on your part? 
. 	. 

5 - 	• A.-  ' 	That Is correct... 

Q• 
	However, In light, of the fact that she . 

	

7 	was mIssIng the key to her apartment, her apartment 

	

A 	key, What-did yon do?. 

	

9 	 A. . Al: that time, she showed me:annther key 

10 	to the.apartment. I made an oUtline of that key. 

11 	Thn following day, which wnuId have bnen December 

	

' 22 	5th, I want to the.C]ark enunty Detention Canter and '7 

13 	went throng]) thn property of the arreutee, that 

14 	being Mr. Mnraga. 

I ! 	 Q. 	 That Would have heenthe remainder of his 

16 	personal property that was • left upon -  his permon? 

17- 	A. 	l'hatls correct. 

ia 	 An I say, she had supplied me with a key 

19 	which she described as being si3ver in colnr with no 

20 	markings or stampings that she GOUla recall. When I 

21 	looked thronoh the property of Mr. Mnraga, T fnend 

22 	such a key. I seized that key, took it up to N. 

23 	Howard's place of employment, had her look at 

24 	she seamed that she was quite sure It was ono is the 

25 	same key. 
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Q. 	bid you compare the key thnt you 

	

2 	retrieved from the defendant's personal property at 

the jell with thft diagram that you had drawn7 

	

4 	 A. 	Yea, ma'am. 

	

5 
	

bid It It appear to he the'seme? 

	

6 
	

A. 	Yes, At matched. 

Q. 	And based on that, you went tn sae Ma. 

	

A 	'toward at her pi.ace of employment? 

A. 	ThHttR corrnct. 

	

30 	 Q. 	Once she tentatively identified that key 

11 	as possibly belonging to her, what did you then do? 

	

12 	 A. . 	3 went from there to the reelderice on 

	

13 	bumont and tried the kay in the front door of the 

	

14 	apartment and It did operate the lock mechanIsm. 

	

16 
	

Q. 	it did operate? .  

	

as 
	

A. 	Yes, ma'am. 

	

17 
	

Q- 	Once you determined that Mr. Mnracie was 

	

AR 	in possession or the apartment key, what did yon do 

	

19 	then with the key? 

	

2 o 	A. 	r impounded it as evidence. 

21 
	

Q. 	Did you bring tha[ with you today, sir? 

	

22 
	

A. 	Ves, ma'am. 

	

23 
	

(Off the record discussion nnt reporled.) 

	

24 
	

Q. 
	(SY MS. LIPPIS) I'm showing you what's 

	

25 	boon marked fnr Adontlfication es State , s propomed . 
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Exhibit W. 12 abd ask yon, air, Sr you can identify 

	

2 	that envelope? 

	

3 	 A. 	. Yes, ma'am. That is. the envelope 

	

. 4 	containing the key In qnestion. 

	

5 	 Q. 	What is the basis of your identification 

	

5 	of that particular envelope7 

	

7 
	

A. . _Recognition of my printing, au well as my ' 

	

a 	initials, personnel number which Appear on the face, 

of the envelope and the seal that T placed on the 

	

10 	hack side of the enveiope /Also containing my 

	

11 	initialft and personnel number, 

	

22 	 Q. 	Does that envelope have'a n.R. blimber 

	

13 	as1gnid to it? 

	

14 
	

A. 	Yes, Ma'am. 

Q• 
	What' Is the D.R. numbee7 

	

16 
	

A. 	89 - 217709. 

	

17 
	

Q.. 	Does It also have the defendant , K name 

	

iR 	and the case number assigned to it no that ttnvelope, 

	

19 	which would he the D.R. number? 

	

20 	 A. 	Yes, lt does. 

21 	 Q. 	Is that Ray D. Moraga? 

	

22 	 A. 	I bave it aa Roy Mora. 

	

23 	 Q, 	Does that envelope appear to be in 

	

'2A 	substantially the same condition now nell it WaH Ot 

	

25 	the time that yon put the key iaalde of It and 
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•.., 

• 
1 	evidently sealed it and initialed and nealsd . lt? 

	

a 	 A, 	Yes. 

	

3 	 Q. 	So this enve)ape has not been °pained? 

	

4 	 15L 	That's correct. 

	

5 	 Q. 	Would you p]eas open the envo3ope 

	

6 	without dIsturbing the seal and •remoVe the 

contents?  

(Off_the record discussion net raported.) -  

	

9 
	

Q. 	ov Ns. Lippisi oiltective Fox, Tim 

	

. •0 
	showing you now 'what has been marked For 

	

, 11 
	

Identification as Statele proposed Exhibit. .12-A And.' 

	

12 
	ask you If you can identify that document? 

	

13 	 A. 	That In a receipt supplied'hy the 

	

14 	detention center indicating that I have remns.led' 

	

26 	property from Mr. Moragele property. 

	

16 	 Q. 	Sn you nhtained A copy or the receipt 

	

17 	with thm keys and you leave a dopy i 	permonal 

	

18 	effect, Is that correct? 

	

19 	 A. 	T believe a copy goes to his persona] ' 

	

20 	effects. T know that the jail retains the 

	

21 	original, 

	

22 	 Q. 	All right, Vine. Thank you, sir. 

	

23 	 I'm now showing you what's been markgld 

	

24 	for identification as State's proposed Exhibit 17 R 

	

75 	and nsk you if you can Identify that? 

. R3 
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.•, 

1 	 A. 	Thin in the key ring and the twin key!i. 

2 	seized and the sliver key is the one that rits the 

3 	look mechanism to the Hawk residence. 

4 
	

Q. 
	And that reSidenes was i06ated At 1000 

5 	numont? 

6 
	

A. 	Apartment 272 . nr 227, / have to look. 

	

0 
	

There are also eilme writing on the slluiFie 

9 rkey. - -Do you know what thia -  writing Je? 

	

10 	 A. 	.Yes, ma'am, again that's my initiaiS end 

• • 

	

11 	my pftrennnel'ommber. 

The second key, for the record, I suppose%. 

	

13 	IN sert of unla in onlor. ,These -two keys were 
- 

	

. 14 	together. on thio key ring' in the defandAnt's" 
. 	 . 

	

35 	properties? 

	

18 	 A. 	Yes. 	 ••• 

	

17 	 Q. 	Did you ewer try this key in Mrs. 

	

18 	Howard's -- 

	

19 	 A, 	I did net. I questioned Ms. Howard about 

	

20 	both the ring nnd the ring hOlder, as well as the 

	

21 	second key and nhft had nn knowledge of them nor aid . 

	

22 	she recognize them. 

'R3 
	

And ebv1ngs3y by unmpnrison the:aft tidy, 

24 	keys are not the some? 

25 
	

A. 
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• 
3 
	

Thank you. 

2 	 MS..LIPPIS: 	T have noth'ing further of: 

3 	this witness. 

4 	 TRR COURT 	CrOss examlnatAnin. 

5 	 MR. HTLEMAN± Just a few tvestlisn't, your 

6 	Honor. 

7 
	

6ROSS-EXAMTNATTON 

A 
	

BY MR. HILLMAN: 

9 
	

Q. 	Officer 'Fox, -you stated that you pinCed':- 

10 
	

the serology kit In n ii4Oke6 'refriaeretor; 1S that - " 

• 11 	corirect7 

12 	 A. 	That's cni-rect,' 

Q. 	And that'll at the Dn,iversity medical 

Center? 

A. 	Yea, sir. 

Q. 
	Da you know Who has access to that locked :  

container? 

16 	 A. 	to far as I know, only staff members frnm ' 

19 	6UP orlmlnalJstics bureau. 

20 
	

Cl• 
	Tn other words; only the people wnekiriu 

21 	In the orimAnalletIcs department'? 

22 	 A. 	AO far a I knOw. 

2;4 
	

MR. HILLMAN: X hove no further 

24 	questinno. 

25 
	

MS. LTPPTS: Wnthinu further. 

65 
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• 
1 	 THE COURT: You' may step down, Detective. 

2 	Fox. 

3 	 Your next witness. 

4 
	

MS. raPPTS: • 1,10cla Brrichetto. 

5 	 LTMDA ERRT6HET7b, 

6 	having. been flint duly sworn to tell the truth. 

7 . 	whole tritth and 'nothing but thetrtith, testified .and, 

$1' said as follows; 

	

. 9 	 DIRRCT EXAMTHATTeN 

	

.10 	BY MS. LIMITS; 

11 Q. ' 	Wnuld you.state your mull name fnr the 

record, please, and.spell your last name? 

	

. 13 	 A, 	.My name, la Linda grrSchetto, 

14 

	

. lb 	 Q. 	How are you employed, Ma. ,  Errichetto?: 

	

. 16 	 A, 	I'm a criminalist for the Las Vegas 

	

17 	Metropolitan Poli_ce Department. 

16 And haw long have you been so employed Q. 

19 	there? 

A. 

 

20 	 • About 12 and a half years now. 

21 
	

Q. 	Would you describe for the jury what' a 

22 	criminalist and the nAtnre of your remponsibi]ities 

' 	as a crnalist7 

24 	 A. 	A criminal is someone who im rompnnsible 

25 	for analyzing a variety or evidence find this con 
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include powders and leafy subutancen for the 

2 	presence of controlled substances. it can Include 

3 	biological fluids like blood, urine, nAlive, PIRM11, 

4 	and those types of things, and tin-mil are the two 

• areas- thnt I'm responsible for analy%ing drug 

6 	substances and also for sexual assault cases, 

7 	homiaides, and things 1ike that. 

Q . 	Ea there n special type or education that 

9 	JR reqUITHa for you to hr able to perform these 

10 	typen of.dutien7 

11 	 A. 	Yes, there is. 

12 
	

Q. 
	Would you tell the jury your educational 

13 
	

bnckground7 

14 
	

A. 	T havO a bachelor of artn deuree in 

35 	chemistry From Thiel College in Greenville, 

16 	PennaylVanin, and / have a master of sc10hce degree 

17 	in forensic chemistry from the University of 

lA 	Pittaburgh in PitAsburgh, Pennsylvania 1  and after 

19 	becoming employed with the police department, T 

20 	received about 3•i hours of vocational trAininu in 

21 	the analysis and identification of biological fluldn 

22 	and those, once again, can include things like 

23 	blood, saliva, semen and no forth. 

24 	 After I became employed, I began 

25 	testifying In Cahrt SS 4T1 expert and 7 haVe 
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I 	gnal,ified in the district courts of Clark County and • 

	

2 	Nye Coanty, in the municipal courts of Henderson, -  

	

3 	Boulder City, and Lan Vegan, and the juntice e:nurtn 

	

4 	of Las • egae township and 71.6atty and Nendersnn. 

	

5 	 Q. 	Thank you. 

	

6 
	

A. 	TIm sorry, probably about 200 times. 

That's all rjubt. 

Did you have an occasion to do nome 

	

. 9 	testing.with veoavd.to a_case . entitled State of 

	

20 	Nevada versus Roy Morava? 

' 	11 	 A. 	r  Yen, T did, 

	

12 	. 	Q. 	I'd like to show you what's been markad 

	

13 	for Identification, first Of all, aS States' 

	

14 	proposed Rxhitilt Wo. 4, which appears to be .9 . 1nr0. 0 

pvldrincp envelnpn and Fmk you tf you cn identify ' 

	

16 	that hag? 

	

17 	 A. 	Yen, T can, 

	

18 	 Q. 	Can you tell ma the natkirA of yotir 

	

19 	identification? 

	

20 	 A. 	There's a large white sticker nu the 

21 	front of thin envelope that Ilan a variety of 

	

22 	Information on it that was written In my 

	

23 	handwriting. Tn addition to that, you can nee thHse 

	

24 	red s*1015 on the haul.: if the envelope and thery Nivwc 

	

25 	my Initials and a date in my handwriting alnn on the 

Ilk 
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I 	back. 

2 
	

Q. 	Mu:awing Dow what's been iarked fo 

3 	identification an State's propoSed exhibit 4-A, can' 

4 	you Iduntity rhat 174a7 Firat, let me 401t you this, 

6 	when you received the evidence bag whAth is entitled 

6 	4 - A, did ynu have tn repackagt; 

7 	 A. 	. Yes, I did. 

	

0. 	C1-1 	rJu Lei] ua why? . 

	

A. 	I went to get ahold of thc. bag end 

10 	it up and r ..ripped , the . whoie . top of , ji; 	So I had 

1i . 	to, when I . was finished with my analysis after 1' 

2 	opened the bag and took the contents put, T thonglo 

17 	1 would be unable tn properly return the evidence 

14 	that WAA cnntainecV in thla bag. - So I hhd to 

15 	repackage everything in a larger bag. Hnwever, I 

16 	flid keep thin bag benanne this was the ofticer's .  

17 .  original bag that I ripped. 

10 	 Q. 	So when the nfficer came in and didn't 

reengniZe this, it WAS ba.cause hIN bau wan p1aoPti in 

20 	the inside? . 

21 	 A. 

22 	 q. 	From your paperwork thht's noted on 

23 	State's propnsed ExhitiAt Mo. 4, what should this 

24 	evidenco hag have contained? 

2h 
	

A. 	Thie wee 'rho!  rebooking nf the eriginal 
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paCkage 4-A and that had soma cowboy boots in It and 

	

2 	some socks and pair of blue jeans, and, once again, 

	

3 	like I said, I kept th4 original bag.00 the officer . 

	

4 	would be able to Adehtify his original bag. 

	

. 5 	 Q. 	Thank you. 

U3d you do .any forens.ic testing on the 

	

-7 	boots, socks, or blue jeans? 

A. 	I did some examlnktIon on ,the blue 

	

9 	jekns. And I eisamlned.them and I identified some 

	

10 	stains an the frOnt of the blue Jeans. 

Q. 	I , m showing you what haa been marked for:" Ii 

12 

13 

44 

15 

Identitination as State's proposed Sxhibit 4-C a'nd 

ask you if those .are in .fat the Jeans that you 

tested? 

A. 	Yes. they are. 

Q. 	 14, 01.4 dascrJbe what you did in terms 

17 	or testing and the rean]tv9 

113 	 A. 	Sure. you Can see that there's a little ' 

hole cut Out from these blue je.ahu risht here and 

20 	has a little mark on it, and that's a mark that I 

21 
	 to show that I pot thin hole there and I removed 

22 	some of the fabric so I can test it. In addition tp 

23 	that, I also pt my initials on the inside of the 

24 	pants so I can identify that these are the jeans I 

25 	examAned. 
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I 	 What I did wasI noticed some -- it's 

2 	probably difficult for you to see, but there is some . 

3 	discoloration in the jeans in this area, kind of a - 

4 	reddish stain, and I cut out an area because it 

5 	looks like blond to me and I examined that area and - 

6 	identified it was Sr fact human blood that was • 

7 	present In these reddish brown stains that I-cut 

out. 

9 	 Q. 	Were you able to type the blood? 

10 	 A. 	No, ma'am, I was not. I felt there was 

	

11 	not a sufficient amount there :  

	

12 	 Q. 	Thank you. 

	

13 	 I'm'ehowing you - now What's been marked 

	

14 	for identification as State's proposed Exhibit No. 

	

' • 15 	and ask you If you can Identify this bag? 

	

16 	 A. 	YE'S. I can. 	Thvre . is an area on it that 

	

17 	saya "chain of custody" and my first two initials 

	

la 	and my last name, a number called the P number which 

	

19 	Is my identification number In the police 

	

20 	department, and a date and a time are in my 

	

21 	handwriting on the frOnt of the bag.. 

	

22 	 In addition to that, you can aee a red 

	

25 	seal here. That seal is intact and that has my 

	

24 	Initials on It and a date and, once again, that's in 

	

25 	my handwriting. 
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2 

3 	ter 

Q. 	Thank you. 

Did you remoVe the contents from this bag '.:. 

the purpose of taking a look at tho .  contents and: -  

	

4 	seeing whether or not analysis should be conducted 

on some of the contenta7 

	

6 
	

A. 	Yes, T 

	

7 
	

What In fact did . you analyme . that came 

	

8 	out of Stte's.propoeed Exhibit 5-A? 

	

9 	 A. 	There were a variety of clothing items in ' 

• 10 	that bag and I  examined a pair of boxer shorts. 

	

11 	also examined a light gray polo-typo shirt, and I 

	

12 	believe I looked at a dark gray jacket that was in, 

	

13 	there. 	Krowever. I didn't do a full analysis on it. 

• )4 	 11 , 	well, did you find anything on the dark 

	

is 	gray jacket at all? 

	

16 	 A. 	No; no, I didn't. 

	

17 
	

I'm showing you first of all, that's 

	

la 	been marked as State's proiosed Exhibit 5-A1 which 

	

19 	also came out of that bag. Can you also identify 

	

20 	that item? 

	

21 
	

A . 

	 This is called a slide holder and In 

	

22 	there As a microscope slide that I made. 

	

23 
	

Q. 
	Is there any evidence or testimony with 

	

24 	regard to this microscopic slide that's in there? 

	

25 	We couldn't tell what it was. 
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I 	 A. 	Oh, I'm sorry, there is a D.R. and 

2 	information on the slide Itself. However, the slide 

3 	is contained In this so At doesn't break and I made 

4 	a stain extract of the boxer shorts to look at it 

5 	under the microscope. 

6 
	

Q. 	Then 1 will hand you for identification 

7 	as State's proposed Exhibit 5*C, which appear to be . 

R 	meh's boxer shorts? 

9 
	

A. 	Yes. 

1U 
	

Q. 	Are those the shorts which you tested? 

11 
	

A. 	Ves, ma'am, they are. 

12 
	

Q. 	Would you describe the teeting conducted 

13 	and your results? 

14 	 A. 	Once again, I cut out a little section of ' 

15 	the stained area that initially when I do an 

16 	examination, I look at an Item of clothing and I 6ee 

17 	if there are any stains that might be blood cr semen 

10 	like steins. 

19 	 In ihiu case, the boxer shorts have A 

20 	small area of sustaining near the fly area that I 

21 	thought could possibly be stamen. So I cut out that 

22 	area and then ; tested the area that I cot out and I 

23 	found that they did in fact have semen on them. an 

24 	the shorts. 

25 	 Q. 	And those are the slides that are 
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1 	contained in State's proposed exhibit - 

	

2 
	

A. 	It's one slide. 

	

3 
	

Q. 	In State's proposed Z-k? 

	

4 
	

A. 	Right, 

	

5 
	

Q. 	Showing you what has been marked as 

	

6 	State , s proposed 5-0, which appears to be the light 

	

7 	gray shirt, what teats, If any, and what results 

	

B 	from the tests that you made? 

	

9 	 A. 	On this shirt, I noticed onco again a 

	

10 	reddish, light ruddSah brown stained area on the 

	

11 	Lrent of the shirt and I cut out the area once again 

	

12 	and tested It and I belleVe that I identified humen‘:' 

	

13 	blood on this. However, 1 was not able to blood 

	

14 	type the stain or net a type from It because there' 	
•• • 

	

18 	wasp't a sufficient amount of the stain there. 

	

15 	 Q, 	With regard to the blood that you found 

	

37 	on the blue jeans and this lig ht gray shirt, are yciu_ .  

	

. 15 	able to tail, through  testing, the age of the blood. 

	

19 
	

stains? 

	

20 	 A. 	No, ma'am, I'm not. 

	

21 
	

MS. LIPPIS; May I have the Court'a 

m 

	

22 	indulgence for one oment 	u K . yor ,  onor. 

	

23 
	

0. 	I'm showing now what has been marked for 

	

24 	identification as State's proposed Exhibit Ho. 13 

25 	and aa% yoo if you can identify that? 
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1 	 A. 	Yea, 1 can. 

2 
	

Q. 	And what is - the basis cf your 

3 	identification? 

--; 
4 
	

A. 	Once again, there Is an area on the front 

of this envelope that says chain of custody and that 

6 	has my first two initials and last name, a P number. 

7 	and a date - on it, and then a variety of red stains - 

8 	on the baolt . and the side have my initials and P 

9 	nuAber on them also. 

JO 	 Q. 	Does this envelope, as well as the . other . - 

11 	ehvelopi!! you .testified to, .appear•to be In 

12 	substantially the 'samd condition as it 'was at the 

13 	time you opened it . , removed it opened the contents,.. 

34 	and resealed it? 

16 	 A. 	When I resealed it, I would have resealed - 

15 	the areas I opened, and, of.course, its been opened  

17 	and all contents removed. 

18 	 Q. 	Other than that, it's In the same 

19 	condition? 

20 	 A. 	Yes. 

21 	 Q. 	r'm handing you now what has bean norkad 

22 	for identification as State's proposed Zxhibits A, 

23 	8, C aad D, and ask you if you had an opportunity to 

24 	see those during your examination? 

25 	 A. 	Yes I looked at some of these samples. 
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I 	I looked at some of the envelopes that were , 

2 	contained An this. The most notably, the combed' 

3 	pubic. haAr, the pubic hair standards, and saliva 

4 	sample. 

5 	Q. , Were you able to do.any . tee-ting with 

' 6 	regard to these samples? 

7 
	

Well, the combed pubic hair sempIe,.there- 

were no hairs contained In It. 501 would have 

opened it nd looked to see It there were any .hairs .. 

10 	In it, and there weren't, so /just put that'on Abe' : 

11 	side. 

12 	 The pubic hair standard contains strands' 

13 	from the vict1m 4 5 p -ubic..region And I'belleve I did 

14 	microscopic examInation. 	other worde Ijust 

15 	looked at At not under a mIcroacope, but on a piece . , 

15 	of white paper to note what type of hairs the vioti'm . 

17 	had.. 

18 	 The Saliva sample I cut out an area of 

19 	the saliva sample for testing, and I did not look it - 

20 	the head hairs standard. 

21 	0. 	I'm showing now what's been marked for 

22 	Identification as State's proposed Exhibit E, r, G. 

23 	H. I and 3, an being removed from the rape kit 

24 	sexual assault. 

A. 	These aro a variety of itumu that are ' 
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e-. • 	• 
1 	contained in the kit that I examined. The vaginal 

2 	smears are slides that contains smears from the . 

3 	vaginal area, then there - is swabs from the vaginal 

	

4 	area. There Is swabs from the mouth or oral area . 

	

5 	there Is also several blood samples that I examined': ' 

	

6 	and made stains from. I think the yellow and the 	- 

	

7 	purple were the two that X examined and'aade stains 

from and . I typed that blood to determine what blood - 

	

9 	types the victim was. 

	

10 	 Q. 	Having done your analysis with this, did 

	

11 	you then do some ana]ysismith regard to the 

	

12 	subject's or euspeotio rape kit? 

13 . 	A. 	Yes, it's a serology standard kit. 

	

14 	 Q. 	I'm showing you what has been marked for 

	

25 	identification as State's . proposed Exhibit No. 8,' 

	

16 	contents are in it, and ask if you can identify that 

	

17 	envelope? 

	

18 	 A. 	Yee, I can. Once again, there is an area 

	

19 	that says 'chain of custody" and my initials Rad 

	

20 	name appearn there. Once agaJn you can see a red 

	

21 	police seal at one end of the manila envelope and 

	

22 	that also contains my identifying marks, my initials 

	

23 	and a date. There's a variety of things inside this 

	

24 	envelope, We have blood samples that were purported 

	

25 	to be from Roy Noraga, is that correct, how I*m 
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• 	• 
	

1 	saying that? 

	

2 
	

Yes. 

	

3 
	

A, 	There is.a3a0 some, standards, pubic hair-. . 

	

4 	standards, and a combed pubic hair sample: and a 	
: 

	

5 	saliva sample also from Roy'Neraga that I examined, -  . 

	

8 	 Q. 	Having then had an opportunity, for the 

	

7 	PUrp011es of the jury, to go through the things that 

	

a 	you had ah opportunity to examine, would you advise 

	

9 	the jury what tests you conducted and - the'resultS . of - .., 

	

10 	those tests? 
	

",• ; 

	

' 11 
	

A, 	On both the kits? 

	

32 
	

Q. 	On both kits, 	 - 

J. 	The serology standards and the sexual 

assault kit. 

The examination or the sexual assault kit,: 

	

16 	coneist basically of looking for constItuents'of the 

	

27 	sexual assault. rn this case, I was looking for the ' 

	

18 	presence of seminal material on the yaginal swab and 

	

29 	that's Oh the vaglna) ameir. 	I did thai.. first, and 

	

20 	r examined the slides: one of. theslides ,  that was 

	

23 	contained In the vaginal in this little cardboard 

	

22 	container, and T also 100ked at the swab that was 

	

23 	contained lu this white box and I found that there 

	

24 	was. In raot 4  we initially started our examination 

	

25 	by lookAng for something called acid phosphatase, 
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3 	which is an enzyme that's found An high 

concentration in semen. It's not proof that semen- , 

is there, but it's a goad indicator that semen Could 

	

4 	be there if this-teat le,pCeitive end the teL for 

	

5 	acid phophatsse on the veglnai 'swab was In fact 

	

' 6 	positive, 

	

7 	 I then proceadad.to the vaginal smear, 

and I have stained the mateidial that was on the 

	

9 	slide and I looked under a microscope for spermatoza' 

10 	and I found that there were apparent spermatoze 

	

11 	heads on the slide. 

	

12 	 _ 	I thah locked at the oral or mouth swab',... ,  

	

33 	and once again I looked at II:. for the preeence of 

	

34 	semen. However, that swab was negative for the 

	

la 	presence of semen. 

	

16 	 I took the blood samples from the victim 	. 

	

17 	and I typed her blood. MOSt of us are familiar with 

	

la 	the A, B, 0 blood group. That's because we have 

	

19 	donated blood or been to a doctor's office or had 

	

20 	suruery of some type, and there are four different 

	

22 	blood grauwi in that Pyetem, There Jo blood typ!g! A, 

	

22 	blood type E, blood type AB and blood type 0, and 1 

	

25 	typed the victim's blood samples and I also typed 

	

24 	the suspect's blood samples and identif_ied their 

	

26 	blond type 5n this A, 6, 0 system. 
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1 	 Rut our blood also contains other 

	

2 	systems. So I did additional tests to identify 

	

3 	ocher blood groups and these blood groups help us to 

	

4 	put people An .difterent Subgroupa thereby 

	

5 	differentiating IzetWeen people. by their blood 

	

6 	types. 

	

7 
	

f also examfned the ualiva samples_ from_- 

both the suspect and the . victim end this la because 

	

, .9 	about 80 pOrCent of the population are what'', Called% 

	

10 	sscreters, and by that We mean that people secrete - 

' 11 . their A, 8, 0 blood group substance or type that 

	

12 	they are in Some of their peripheral body fluids, 

	

13 	like uemen, like Perspiration,' end like Saliva. 

	

14 	 If you are blood type A and secreter,-yOu 

	

15 	would. secrete that A in your saliva. So we use the 

	

26 	wallva standard to determine who IA a secreter , and 

	

21 	wht..is not. I did that .both on the suspect and the 

18 

	

18 
	

I identified semen, as T stated, on the 

	

20 
	vaginal swabs, the vaginal smears were positive for 

	

22 	the presence of spermatoza and I also determined 

	

22 	that the victim was an 0 secreter. So she did 

	

23 	secrete her type In her saliva. 1 determined that 

	

24 	she was an 0 blood group, 0 blood type in the A, 8, 

	

25 	0 blood group system. 
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I 	 I also checked the suspect, Mr. Noraga, 

2 . was a blood group 0 also, and he also was a 

3 	seoreter. He also would ,  secrete his blood type In 

	

4 	her peripheral body fluids.. So, that means We cFliOt .  

separate their bloods because they are both the same .  ,. 

	

6 	blood tip's, 

	

7 	 So T went tn additional blood group 

	

a 	systems and I did several other systems and one that ' 

	

5 	Is importatit, to Us, 1 .t!s palled. the P0/4 subtype 

	

10 	thilt allows us to put people in about ten different 

	

31 	groups instead of four, • So 	a.good.different 

	

12 	.seoreter and X determined that they were different . . 

	

. 	: 

	

13 	blood groups In.that system. 

	

14 	 Na. Hawk was a POM subgroup two Minus one 

	

15 	plUs. Instead of using letters, we mai?. numbers In 

	

16 	these systems, and Mr. Morags was lust a one plus 

	

17 	and so' that blood group ailowo me to differentiate 

	

as 	between these two individuals. 

	

lg 
	

However, when Itested the vagina] slifles 

70 	-- we test the vaginaJ swabs, Ilm'sOrry, to see IF _ 

we can determine the presence 'or blood group 

22 	sl?botance& on the swab and thJs Is important because . 

23 	f;cimetlxtes. if the blood groups are different than the 

24 	victim, we know the victim can't possibly have put 

25 	th em an the swabs that ore taken from the yaginn 
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I 	area. So sometimes that allows us to make a type at • 

	

2 	blood profAie of the semen donor. 

	

3 
	

however, An this case .,./: tound . that what,  

	

4 
	

/ found on the vaoinal Swab was consis .tant with an 0' 

secretor and, also, I found the TIGel subtype two 	• 

	

6 	minus one Wm; ,which is the same as th'e 

• Q. 	Based_upou all the analysis that you did,. 

Were you able Ao draw any scientific conclusion with 

	

9 	regsrd to the reslilts of vouv testing? 

	

. 10 	 A. 	We mace a conoluelonibase4 on the types. 

• 11, 	that the _victim is the types that our suspect are : . 

	

12 	and the type that we find On the various evidence 

	

13 	that 	submitted to us. In this case, i didn't find. 

	

14 	anything foreign to the victim that was present. 

	

26 	Nothing that I can attribute to a semen donor. 

	

16 	 However, because Mr. Moraga Fen in two 

	

17 	groxips that were consistent with what I ound. In 

	

1R 	othRr words, the blood groups could be maRked by the 

	

19 	presqnce, I could not exclude him. In other words. 

	

20 	I didnIt find anything that wae different than what 

	

21 	he had Eto that I ould exclude him from being a 

	

22 	possAhls source o( 	semilW material that was on . 

	

23 	the swabs. 

	

24 
	

MS. LIPPIS1 Thank you. r have nothing 

	

25 	further. 

82 

PATSY v. st4TT1. OPFTCIAL COURT REPORTER 

349 



Iso 	• 
	

2 	 THE COURT: CVDISS examination, 

	

2 	 CHosa-ExAmTriATIoN - 

BY MR. HIFAMAN: 

	

4 	 . Q. 	So, briefly, vhgo h person in a sr-crater, 

	

5 	then their blood type comeS.through other bodily 

	

6 	f1uids3 Is that correct? 

	

A. 	That's correct. 

	

a 	 orm...ntrAmAx: I have zio turther 

	

9 	questions. 

	

10 	 THE COURT: Anythinq further? 

	

31 	 MS. LIPPIS": 	Nothimg. 

	

12 	 THg COURT; YOU may step down, Ms, 

	

23 	Errichetto. 

	

14 	 THE WITNESS: Thank you, ',Made. 

	

16 
	

THE COURT: Your next witness.' 

	

16 	 MS. LIPPTS: Thank you Judge. fietecrivef 

	

17 	Luke.' 

	

18 	 DETECTINg ROBERT DOUGLAS LUKE, 

	

19 	having 1:sen Eirst duly sworn to tell the truth, the 

	

20 	whole truth and nothing hat the truth, testified and 

	

21 	said as follows: 

	

22 
	

DIRECT EXAMINATION 

	

2S 	RV MS. LIPPIR: 

	

24 
	

Q. 
	Would you ntate your full name for the 

	

25 	record, please, sir, and spell your last name? 

• as 
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1 
	

A. 	Robert Dougias Luke, 1,-11-K-E. 

2 
	

Are you employed. air? 

a 	A. 	Yee. 

4 
	

Q. 
	And how are you employed? 

A. 	Pardon me? 

6 
	

Q. 	How are you employed, sir, where? 

7 
	

A. 	I'm a policeman with the Las Vegas 

8 	Metrapolttan Police Department. 

	

9 	 Q. 	And are you assIgned to :  any specific 

10 	detail? 

11 	 A. 	Burglary detail. 

12 	 Q. 	Were you so assigned in December of 1999? 

13 	 A. 	Yes, ma'am. 

14 	. 	Q. . 	And how long have you bean with the 

15 	Metropolitan Police Department? 

15 	 A. ,. Twenty one years.. 

	

• 17 	 Q. 	I'd.iike to direct your attention to 

la 	December of 1989 and the months following. Did you 

19 	have occasion to come in contact with ft. woman 

20 	identified as Jean Behl? 

21 	 A. 	Yes, I did. 

22 
	

Do you remember the first time you had 

23 	contact with her? 

24 	 A. 	First time I had contact was by phone. 

25 	She had called and I was out. I etui- nead he call 
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when T WIC back. 

. 	a 

: 	a 

. 4 

	

Q. 	DO you remember approximately When that - 

PARS e sir? 

	

, A. 	I'm not . sure of the exact date. .It was, 

5 	.the first part of January''' .  
1 

• 8- 	 First part of January.. that would have 

7 	been. 1q90? 

A. 	Yeig4 Ub — hUh. 

9. 	 Would you .descilbe.for the jury - - we1 1 - 

10 
	

let me. clear this , One.po'Ipt.np, 

11 
	

Di d you have an occasion to call her 

. 12 
	

and speak with .lue:e on the4,honal 

13 
	

A. . 	Yes, - I 430, 

14 
	

(1. 	Old you have a cOnversation regardln0 

15 	oome jewelry? 

J5 	 A  

17 	 Q. 	Would you describe to the jury the 

le 	essence of that convereatiOn? 

19 	 A. 	Well Jean told me that -- 

20 	 MR. HILLMAN: I'd object as to hearsay. 

21 	 THE COURT: 

22 	 MS. L/PPIS: 

2S 	 THE COuRT; 

24 	 MS. LIPP'S'  

Sustained. 

Judge, may I respond? 

Yes. 

i's not offering it fnr the 

25 	truth of the matter. Ms. aehl Is In the hall here 

85 

PkTBY t. SMITH. OFFICIAL COURT REPOHTER' 

352 



to testify, merely to show what the result of the -- 

2 	what the officer did, 

THE COURT: 	I W.1)1 let it In for that 

4 	limited purpose. This is nOt being orfered to prove 

	

5 	the truth of the matter etated, but jttst to 

6 	establish what Detective Luke did based upon the 

	

7 	information that was given tn him, 

	

8 
	

MS. LIPPIS: 	Thank %fon., Jfidge. 

	

9 
	

Q , 
	Would you describe for the jury the 

	

20 	conversation that you had with 

	

31 	Ms. Eeh]? 

	

32 	 A. 	Okay, M. neh1 told me that she had a 

watch that she believed was stolen and so r asked, 

	

14 	?ou knuw, how she thought that and ehe said that he 

	

tb 	had been gAven a watch and that she was talking to a 

	

16 	friend of hers and this woman had 4 friend -- 

	

17 	another friend that had her place burglarized and 

	

10 	this lady was describ!na her friend's watch and Jean 

	

19 	said it was really kind of odd because uhe felt that 

	

20 	was thu same watch that was sitting in hor puree at 

	

21 	that time. 

	

22 
	

Q. 
	Having received this intrirmatinn from Ms. , 

	

23 	Behi, did you then meet with her to obtain the 

	

24 	watch? 

	

25 	 A. 	Yes, I did. 
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Q. 	And did you alno take a forma] statement 

2 	frOm her Oa to how she obtained the watch? 

3 	 A. 	Yes, 1 did. 

4 	 Q. 	Did you take the watch into your 

5 	possession? 

6 	 A. 	Yes. 

7 

it? 

9 

10 

J1 

12 

Q. 
	Once you did that, what did you do with 

A. 	I contacted the person that was a victim: 

Q. 
	Would that have been Jodi Howard? 

A. 	Yes, ma'am, 

Q. 	Did you have the watch with you when you 

13 	contacted Jodi Howard'? 

14 

15 

16 	you? 

17 

16 '  

19 

A. 	Can I check my notes? 

Q. 
	Of course. De you have your report with 

A. 	The name is throwing ma. 

Q. 
	That's fine: 

MR. WELLMAN: May 7 approach the witness 

20 	to nee what he is lookinu at? 

THE COURT: Yes. Do you want to see the 

THE WITNR5S: Okay. Yeah, It was. 

(BY MS. LIPPIS1 Wee Jt Jodi Howard? 

Jodi Howard, yeah. 

21 

22 	report? 

23 

24 

25 
	

A, 

8? 
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	 1 	 Q. 	Having refreshed your recollection by 

2 

	

	referring to your report, cLid your report indicate 

on what data you saw Jodi Howard? 

A. 	It was on February the 1st. 

Q. 
	Or 1990? 

A. 	Right 

And you showed Jodi the watch? 

A. 	Yee, X 

Q. 	And she has teatifAed previously that 

4 

5 

6 

7 

8 

9 

10 	thek Was herwatch, is that correct? 

11 
	

A. 	Yes. 

12 
	

Q. 	Old you then impound the watch -- 

13 
	

I did. 

14 	 Q. 	-- an In ev1dence7 

15 	 Did you bring it . with'you today, sir7 

16 	 A. 	Yes'. 

17 	 Q. 	Detective Luke, Ttm now showing what's 

18 	been marked for identification as state's proposed 

19 	Exhibit No. la and'ask yon if you can identify thin 

20 	evidence envelope? 

21 	 A. . 	Yee, E can. 

22 	 Q. 	And what is the basis of your 

23 	identification? 

24 	 A. 	Well, averythina that I put into 

25 	evidence, I use my initials and my personnel number, 
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t 	which is R48SL. 

	

2 	 Q. 	00 yen reeogni2-.e the handwriting on the 

	

3 	envelope? 

	

4 	 A. 	Yen. 

	

6 
	

Q. 	that your handwrAtlag? 

	

6 
	

A. 	Yes, ma'am. 

	

7 
	

Q. 	TO there a D,R. number assigned to that 

evidents envelope -4 

A. 	Yes, ma'am. 

	

30 
	

What Is the D.R. number? 

	

AJ 
	

A. 	That's 89-11716. 

	

12 
	

Q, 	Does this envelope appoar to 4e in 

	

13 	substantlarn the save condAtion now as it was at 

	

14 	thi . tAme that yoo Oaced the watch inaido the 

	

15 	enve1ope7 

	

15 
	

A. 	Yea, ma'am. 

	

17 	 41. 	ThreolLq. a *Leal vn the beck of the 

	

la 	envelope and )(Ind of a bright orange veal. no you 

	

lg 	teCOUhiZe that .a)? 

	

20 	 A. 	Yeah. 

	

2S 	 0. 	Did you place it there? 

	

22 	 A. 	Yes. r aso. 

	

23 	 Q. 	Ave your in1tia3s and P number contained 

	

24 	on that nes1? 

	

25 	 A. 	Yea, At 1s, 
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1 	 Q. 	Does the seal appear to have been 

2 :  disturbed? 

3 	'A- 	Nn, it doesn't.. 

4 	 Q. 	Al] right. sir, Would you open the 

envelope without disturbing the seals and remove. the 

6 	contents. 

7 	 . Detective Luke, .I'm now showing you. 

8 	What's been remuVed from State'a ptoposed Exhibit li. 

9 	and having It marked AS State's proposed Exhibit . 

10 	13 - A and .ask if you can Ident3fy that?' 

A. 	ves t  r eau. 

12 	 Q. 	And what le the heals of your 

13 	identification? How do y1141 know where this watch 

14 	came from? You have to tel3 me. 

35 	 A. 	I have my Initial's and my P number no the . 

16 	botiom. 

2? 	 Q. 	Is this the watch that you were given by 

18 	Jean Behl? 

19 	 A. 	Ves f  it in. 

20 
	

Q. 	Thank you, sir. 	r have nothing further, 

21 	your Honor. 

22 
	

THE COURT: Cross examination. 

23 
	

MR. HILLMAN: No questions, your Honor. 

24 
	

THE COURT: Von may Rtep down, DatectAvR 

25 	Luke. 
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1 	 THE WITHRSi: Thank you. 

- 

2 

3 

4 

5 	Honor. 

6 

be here? 

THE COURT: Your next witness. 

MS, LIPPIS: Jean Sehl. 

THE RATLIFF: No one responds, your 

THg COURT; What time was she supposed tn.,. 

MS. LTIPPIS: 	At a.guarter to 2:00. 

THE COURT: Weil,' we will take tan 

10 	minutes, ladies and gentlemen. Please heed the 

11 	court's admonition / have given you previously. 

12 	 (Off the record at 347 p.m. and hack on 

la 	 the record at 1:58 p.m.) 

14 
	

THE COURT: Thin is mit of the presence - 

	

A5 	or the jury. How many more witnesses do you have, 

	

lE 	Ms. 1.ippis7 

	

17 	 MS. LIPPIS: 	One, sir'. 

	

18 	 .THR COURT: •Mr..Moraga, T donlk know if 

	

. 19 
	you've made the decision to testify or not, hut let 

	

20 	me tell you what your rights are. 

	

21 	 Under the Constitution of the United 

	

22 	States and the Minstitution of this state, you 

	

23 	cannot.  he required to tastify In a case. Do you 

	

24 	underntand that? 

	

26 	 TEE DEFENDANT' V. 
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1 	 THE COURT.; 	If you do not.testify,,the 	, 

2 	Court would not permit the.district attorney to make 

3 	any comments to the jury because you did 'not 

4 	testify. Do you understand that? 

5 
	

THE DEPENDANT' Y. 

6 
	

THE COURT: if you do not testify and If 

7 	your attorney would request it, I would instruct the7: 

a 	jury ensentially as follows, the law does not oompol 

9 	a defendant in a criminal case to take the utand and 

10 	testify and no presumptkon.may be raised and no 

12 	Inference of any kind may be drawn from a failure nf... 

12 	a defendent.to  testify period. 

' 33 	 So if you do - not testify and if your 

14 	attorney requests it, I would give that 

16 	Instruction. Do you understand?. ' 

16 	 THE DEPENDANT' Yes. 

17 	 TM: COURT: Te you do testify, of course 

18 	you will be subject in cross examlnation by the 

1f1. 	district attorney. Then anything that you may nay 

2n 	from the witness stand wrimid be the subject of 

21 	comment by the diatrJot attorney when she addresses . 

22 	the jury An her final summation. 

23 	 Do you understand that? In other worth:, 

24 	whatever you may from the witness stand, she can 

25 	comment on when she add 	es the jury whatever your 
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THE DEFENDANT: . So ohs can chanae 

' THE COURT: No, .she can Just. comment he 

2 

3 

matter of comment when she speaks to the jury 	' 

6 	whatever you say. 

	

9 
	

THE DEFENDANT: 'Oh, okay... 

	

10 	 THE COURT: Do you understand that? 

I 	answers era. 

• 	 • 
4 	said such and such, whatever'it Was and then she . can::'. .: .  

5 	compare whatever 'you answered from the witness stand . - 

6 	with other evidence. And so it would be the subject 

• 	 '• 

.„ 	• 

THE DRFEHD'ANT: Yes. 

. 	. 
MS. .LIPPTSi 	Your - Honor, may 'r advise the . 

13 	Court that. should the defendant testify, he has a 

14 	prior felony conviction. 

AS 	 THE COURT: How long ago was it? 

16 
	

MS. LTPPTS: 	1983. He was Sentenced tn 

17 	four years in the Arizona Department of corrections 

38 	prison facility, The crime was attempt aggravated 

19 	assault. X have a certified copy of judgment of 

. 20 	conviction, 	I have shown It to Mr. 11_111man. 	we 

21 	obviously recent:1y found out about it because it 

22 	didn't show up un the N.C.T. National Registers that 

23 	we chk=cked. Because of the shortness of time, we 

24 	cnntacted the Department of Corrections and they 

25 	have faceimIlled . or fasted that conviction 

93 

1.•■■■ 

	 PATSY K. SMTTH, OPPICTAL . COURT.RRPORTRII 

1 1 

12 

360 



, 

cc.rr'e*iporidence to ue, And TJIAVO4 rhat correspondence 

2 	as well as Judgment of . conViCtion And I have th.at - 

available for Mr. Hillman— So If the defendant dneS. 

4 	testify, T will be cross examining him on the fnets 

6 	of his prior felony. 

6 	 THE OQUET: Did you hear what she said? ' 

7 THE DEPENDANT: That Rile is going to une • 	ie 

my prior conviction. 

	

. 9 	 THE COURT: If you testify. 

	

30 
	

THE DEFENDANT: Well -- 

	

I] 	 THE CODRTz If you tes. tifY, she will be 

12 .  able to ask you have you ever been convictpd'nf a 

	

I a 	felony. 

	

14. 	 THE DEFENDANT: Yeah, 

	

1.5 
	

THE COURT: What the felony wait and when 

	

15 	It happened: Neither side would be permitted to 90 

	

17 	into any details of that felony. Only the fact that 

	

la 	there wee a felony conviction, what that felony 

	

ig 	and when it happened. 

	

20 	 THE DEFENDANT: Okay. 

	

21 
	

THE COURT: That's all. 

	

22 
	

THE DEFENDANT: Okay. 

	

23 	 THE COURT: Hee the decision been made, 

	

24 	will you be testifying? 

	

25 	 THE DEFENnAHTI Yes. 
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• • 
1 	 MS. LIPPTS: May I advise on more thin

2 	Judge. 	IC the defendant testifies, It's quite 

3 	possible that I would he putting together a rebuttal 

4 	case which will entail probably two, maybe three 

5 	witnesses. I believe the Court ray want to discnss 

6 	with Mr. Hillman, and I don't know i 	I wi/J be 

ready to do it this afternoon, we might have to wait 

8 	until Thursday mornlng. 	It's a possibility I will 

9 	be bringing in an out-of-state witness (or that 

10 	rebuttal and I will make that name available to Mr. 

21 	Hillman. 

12 
	

THE COURT: Well, you would not knnw if 

13 	you will have rebuttal until after the defense case 

14 	in presented? 

15 	 MS, LIPPIS: That's correct. 

16 	 THP COURT: We will take 'hat up after 

17 	Mr. Morage testifies. 

18 	 THE DEFENDANT: What dons that moan? 

19 	 THE COURT: That meane if yon testify, 

20 	she indicates she has some witnesses that she is 

21 	going to bring in to testify concerning what you 

22 	testify to. 

23 
	

THE DEPENDANT: Okay, but it's Rot 

24 	related to another case. 	It's this case? I mean, 

25 	she can't tell me, well, T did such-and-sauh tn this 
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1 	Deron when 	has nothing to do with that person. 

2 	rt has to do with this case. 

THE COURT: 3 

4 	true, Mr. Moraga. 

Well, that in not completely 

For example, evidence of - other 

	

5 	offenses or bad conduct or . wrongdoing may be 

admissible In a can 	even though it seems JAke At's' ' 

	

7 	unre)ated because they were different partien. -  

	

8 	 nEFEHOANT; Uh-huh. 

	

9 	 THE COURT' But it may he admiloslhle to 

	

30 	prove certain things like knowledge, identity, 

	

11 	Intent, Jack of consent,. various things lilte that 

	

12 	can be proved by other witnessee who-are not in Any 

	

13 	way connected with this partloillar case. 

..• 

"."! 

34 

15 	anyway. 

16 

37 

18 

THE nEFERoAnT: .9nre. 	T will do it 

THE COURT: T didn't hear you. 

THE DEFENDANT: Sure, I wi.11 go ahead. . 

THE COURTt All rAoht. Get's wit the 

IS 	jury back then and wa will finish the testimony of' 

20 	at least thP State's case and,thR deEer;se cnse - will 

21 	be th.is afternoon it :looks 

22 
	

MS. T.TPPTS1 	Yen. 

23 
	

THE COURT: We might nnt be arguing until 

24 	rhOroday 	tntlii get tbe jury back, please. 

25 
	

THE UAIGIFF! 	Are you going to remain on 
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6 	is present. 

. 	. 
7 	 'You may call your next witnesa, 

' 

MS. hIPPIS: Thank you, your Honor, Jean, , 

JEAR.RHTH BEIM, 

• 9 

' 	10 

' 31 

• 
1 	the bench? 

2 

3 

4 

THE COURT: . Yes. 

(/it this tjme, the jury e'htered .Lhe 
. 	- 

courtroom.) 

5 	 . THE COURT: The . record will show the" jury '.. 

12 	having been first duly sWorh to tell the,_trothp 

13 	whole truth and nothing but the troth, testified and 

14 	said as follows: 

15 	 'DIRECT EXAMINATION 

• 16 	BY MS. LIPPISt . 

17 
	

Wou]d you state your Full name for the ,  

3E. 	teoord•., piease, and spell your Iasi: name? 

39 	 A. 	jean Ruth Kehl. E-E-H-L. 

20 
	

Ms. Behl, do you know a man by the name 

21 	of Roy Moraga7 

22 	 A. 	Yes, I do. 

23 

 

Q. 	Do you see him present in court today? 

24 	 A. 	YeB, T do. 

25. 	Q. 	Would you point .  to him please and 
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2 	describe an article of clothing that he wearing? 

2 
	

A. 	Okay. - He Is Wea.ring dark sunglasses as 

3 	usual. 

THE COURT: 

a 	 THE WITNESS: 

6 	sunglasizes as usual. 

7 	 MR. LIPPIS: 

Would you' speak tip, please. 

He is wearingdark 

6 	Identification nf the defendant? - 

• 

- 

May the record reilect the 

9 
	

THE COURT: Yes, sir. 

10 	 Q. 	. (BY MS. LIPPTs) 	Me.:.Eabl, would you 

I] 	describe for the jury how it is you know Mr. Morevi? 

12 	 A. 	He and / lived together for. several 

13 	months. 

14 	 Q. 	where did you first meat Mr. Moraga? 

15 	 A. 	In Arizona. 	 . 

16 	 Q. 	Would it have been in the last.year 

17 	19897 

28 	 A. 	Yes, sir. 

19 	 Q. 	About what month, if you recall? 

20 	 A. 	Probably August, 

21 	 Q. 	Cid you then have occasion to move to Lan • 

22 	Vegae. Nevada? 

23 
	

A. 	Yen1 we did. 

24 
	

Q. 	old you take up reside:Ice here In t0wn7 

25 	 A. . 	Yes, we did. 
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Q. 	And you indicated you began living 

2 	together? 

3 	 A. 	Yes, 

4 	 Q. 	Is that correct? 

A, 	Yes. 

Q. 	. 

 

In a romantic-type relationship? 

	

7 	 A. ' -Yes, uir. 

8 . 	Q. 	' Where were you.lIving? 

	

.9 	 A. 	. Glendale. Arltoria. which As 	. suburb 

	

10 	Phoenix. 

	

. 17 	 R. 

	

le 	moraga eeparated?.  

11 

12 

13 Xou live? 

A. 

Q. 

14 

15 

16 

Lived at HewpOrt .  Gardens,.110o,numont 

What was the apartment number? 

A. 	212. . 

Did there come a time when you and Mr. 

. tikay 1 -O3endale: . 

When you moved to Gas Vegas, Whars did 

19 
	

A. 	gees. 

20 
	

Q_ 	Do you reca3.1 when that was? 

23 
	

A. 	15th b of November. 

22 
	

Q . 	Did you cease living together? 

23 
	

A. 	Yen. 

24 
	

Q. 
	Did you do anything to ensure that he did 

75 	not return or have access to your apartment? 
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• 
I 	 A. 	HaLl the looks changed on the apartment. 

2 
	

Did you have an occasion to gee Nr. 

3 	Moraga some time JO the morning hours of December 

4 	5th,, 1.389? 

5 	 A. 	Yee I did. 

6 
	

g. 	Oonid you describe to the Jadies and 

	

7 	gentlemen of the jury, under what cirdumatancea you 

	

8 	saw him? 

	

9 	 A. 	He phoned me and.seld he had nomething 

	

10 	far me, a Oft that he had purchased for me, and he 

11 	would like to give it to - me and -- 

	

22 	 Q.. 	what time did he call you? 

	

13 	 A, 	Prior to 5t30 am, beceuae I start work. .. 

	

. 14 	at 830 in the morning. 

Where did you work at that tJme? 

	

16 
	

At Burger ,K,ing on MaryJand Parkway. 

	

17 
	

What time did you have to be to work? 

	

1E1 
	

A. 	5! 30. 

ig 
	

Q. 
	So he had to have called you obviously 

	

20 	before 5:30 'a.m.? 

21 
	

A. 	Correct. 

	

22 
	

Q. 	Did you indicate that he could come over 

	

Z3 	or that you would meet hJm smmewherft? 

	

24 
	

A. 	No. We set up a.meetJug point. 

	

25 
	

Whore wan that7 
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JO. 	 Did he give yon a presen't7 

1) 	 A. . .Yes, he did. 

What did he give_you7 • 12 

1 	 A. , Which was to be An front of Players 

2 	Lanolin, but he.met•oe .at..the corner of . Cambrtdge and 

3 	Dumont. . 

4 	 Q. 

5 	5307 .  

And obviously thin Ws ]SD prior , 

6 
	

A. 	Correct 
	

I had to bef; .at work by kino., 

7 
	

Q. 	When you met Mr. Moraga.on the corner of . -• 

• 

Comhridge'and Maryland ParkWnY did ynn sayl 

9 
	

A. 	And Dumont. 

	

13 
	

A. 	gave me i gold watch.. 

	

.14 
	

Q. 	Did he say where he got it? 

	

.15 
	

He said he had bought It. H had seen 

	

16 	and he bought it for me.. 

	

1? 
	

AS M gift for you? 

	

15 
	

A . 
	 Yen. 

	

19 
	

Q. 	Later on that day, did you learn that he . 

	

20 	had been arre*ted? 

	

23 	 A. 	Yes, I did. 

	

22 
	

Old therR come a time whnn you had Rome. 

	

23 	conCern nver the ownership of the watch? 

	

24 
	

A. 	Yes. 

25 	 0- 	How aid.tbRt concern cOma about'? . 
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1 	 A. 	Friend of mine knew the girl that 

	

2 	ipponed.ly had the -  watch stolen and She remarked 

	

3 	about it that she knew . i:had gotten a watch and It . 

	

4 	sounded like the name thing. end I said if you get'a 

description of it and T feel that that might be the 

	

6 	watch, ,then X w1.11 turn itAn, but r . needed tn know 

	

7 	that it might have been that watch, so, 

Q. 	Did she provid a descriptiOn foryou7 

A. 	Yes, she did. 

	

10 	 Q. 	Based upon the descriptJon - thet you 

11 , 	received, what did you do? 

	

12 	 A. 	..1 .called the poIice -thati-pight, Metro, 

	

13 	and they told me to cail back in the morning talk to 

	

14 	a detective, and the dete'ctive .that wee working with 

	

15 	the case was not there. Ke got back in Contact with •  

	

16 	me later. 

	

17 	 Q. . When he at back in contact with yon, did' 

	

. 18 	he in fact show you a watOh or did you in fact Ahow 

	

19 	him a watch? 

	

20 	 A. 	Yes, I did. 

	

' 21 	 Q. 	I'm showing you what's been marked for 

	

22 	identification an State's proposed Exhibit 13-A and 

	

23 	ask you if you can identify that watch? 

24 	 A. 	Yes, thatiF the watch. 

26 
	

Ts that the watch that Roy Mnraga pawl 
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• .; 

„ • , 
• 

you? 

2 	 A. 	Yem, it Am. 

3 	 Q. 	Early In the raining,* December 6th, 

4 

;.. 

' 

'A. 	Yes, it is. 
, 

6 
	

MS. LIPP1S! I'have nothing l!trthnr.. 

7 
	

THE COURTt Cross examinatlon, 

CF(p6B--EXAMINATT0N .  

9 	RV MR. HILLMAN: 

Q- 	 dn.youAtnoWIMike'.Harper7 no 

11 	you know a man .named l4ike: . 11arper? 

12 	 A. • 	By name.. 	justlieard him Tas!,name .• 

13 	today ;  as far an t e gardeneriandscper at our 
: 

14 ' complex. 

15 	 11+ 	.So-yon do know him? 

36 	 h. 	Yes, 1 dn. 

27 

 

Q. 	le th15 thn peson you had the 

29 	comieraetion with regarding the watch? 

29 
	

A. 	po i  lr As not. 	. 

20 
	

O. 	Who is that pereon? 

21 
	

A. 	Debbie Marcoty (phonetic). 

22 
	

Q. 	And wms this the first you beard abont 

23 	the watch possibly being stolen? 

24 	 A. 	When Debbie mentioned what. we had 

25 	discussed that T had gotten a watch and he said 
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• 
1 	there was 8 Watch, stolen al that•tIme and nhe would 

7 	that that was something 1 had . gilitten when he-wan . Fot 
h . 

8 	the house arid ,w talked about then when T knew be 

2 	check Into It, She thoUght it might be and thatla :  

3 	when T . tAyst knew about it ' 

4 
	

q•. 	Did you ever have any dieCnSsions with 

Mike Harper about the subject? - • 
	 •'.- 

6 
	

A; 	We might have sat and talked about tt, 

	

9 	was involved in It or had known!.knowiedge of what 

	

10 	had happened. . 

Q. 	no you . remember when these converaatIone 

	

32 
	

tonk piece either with Debliia or with Mike? 

	

13 	 A. 	. Well, Debbfe r  it wan as - far as the 

	

14 	identiFication was some time the beglnning or -- 

	

. 15 	well, I have It written down in my purse somewhere 

	

16 	aa to the dates when r caned the Metro and turned 

	

17 	It in, but I'm not good with dates.. 

38 	 Q. 	Would it have been in December or 

19 	January? 

20 	 A. 	It wae probably January. 

21 
	

Q. 	And you called the pollee lomedlatelY 

R2 	Following that? 

23 
	

A . 

	 Correct. The same evening thnt she told 

24 	me and described the watch to me. 

25 
	

MR. HILLMAN: Qffurtts indulgence. 

104 

PATSY K.  SMITH, OFFICIAT. CouRT H2P0RTKR 

371 



1 
	

No further ques .tions ,,. your —Honor. 

2 
	

THX couRT: Anything on ,redirect7 

	

3 
	

MS. LUPPIsi Only One quea -Cion. 

	

4 
	

REDIRECT EXAMINATION 

	

6 	BY MS: LINII9! 

	

6 
	

Q. 	Is Debbie Marcoty employed at the Court 

	

7 	Yard Oardens7 

a 
	

A. 	She wan when we rented our apartment. - 

	

9 
	

Q. 	• What was, her capacity there? . 

	

.10 
	

A. 	She wen the leasing agent.. 

	

11 
	

MS. tIPPIS; Thank you :  . 

	

12 
	

THE COURT i Any .th1n0 further? 

	

13 
	

MR. HILLMAN: Nothing elec. 

14. 	 THE 'COURT: You may step down, mo, Bahl. 

15 	 Your next Witness? 

16 	 MS. laPPIS: May I have tbe Court's 

17 	1ndu3,gence one minute, Oense.. . 

(Off the record discussion not,repor1ed,1 

29 
	

MS. LIPPTS:r  .Jude, the State rents at 

20 	this Univ.:. 

THE COURT: Have you checked if a3I 

22 	_let's see - if the evidence ha n au l been offerAd and 

23 	received. 

24 
	

M. TaPPTS: Thank you, audgn. Judg*, 

25 	have ,oVfered and.haue been . ,admirted State's Propomed- 
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•.. 
	 I 	Exhibits 1, 2 and Z. which are photographs. 

	

2 	 At this tiuue. at the concauuion nf our 

	

3 	cane, I would offer Exhibits 4 through 33, which 

	

a 	would Include all the contents of those enveloves. 

	

5 
	

THE COURT: Any objections? 

	

6 	 MR, HILLMAN: T. only objection I have 

	

7 	would be with what vurponn 13 would bP admitted? 

	

0 	 THE CPORT: What is 1$7 

	

9 
	

THE CLERK: Evidence envelope and 13-A 

	

10 	was the watch that came out of I. 

	

11 
	

MR. HILLMAH: My objection to 13-A in 

	

12 	thar simply M. nehl has come forward with the watch 

	

13 	stating that nhe received it from M. moraga, but we 

	

14 	don*t know whose watch that is ocher than through 

	

15 	hearsay evidence. And, or that reaRon, I would auk 

	

16 	that lt not he admitted. 

	

17 
	

MS. LIPPIS: Your HOnOt, T believe we 

	

AS 	receAved testimony from Detelctive rAuka, as well as 

	

19 	Jodi Howard that her watch was mlaning that 

	

20 	morning. Officer Swift described Jr as well, and 

	

21 	netPritIve Luke ar4 well as M&. Howard, indicatrld that 

	

22 	she was shown the watch, Detective Luke impounded 

	

23 	it. Obviously tbe time frame is whet thR State was 

	

24 	essentially concerned with that she was missing her 

	

26 	watch. 
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15 	uald as follows; 

THE couRTT Ur. Horega, would you remo1J.1;1 .—  

1 	 THE COURT: 	I think it 	a matter De 

2 	identification also and T think it Au admissible. 

3 	It wi.11.110 receJved over objectlons. 

4 	 Anythinti further, M. Lippis? 

5 	 MS. LiPPIH: Nothinq by thk State, your 

fi 	Hnoor. 

7 
	

THE COURT: Do you wish . to make.  an  

opening statement, Mr. HIllman? 

9 
	

M , HILLMAN: Your Honor, we WEI wOve. 

10 	our opening statement and jumt'nell Mr."Moraga to, 

• 11, 	take thu stand.' 

12 

33 	having been 

whole .trurh 

ROY D. MONA01, 

first duly sworn to tell the truth, the 

and nothing but the truth: testified and 
. .. • 

your sunglasses while you are teetifying, pleane. 

THE WITNESS! They are prescriprion. 

19 	Mei',  are in nuncOasse.R. 

20 
	

THE CriliRT: They are preacription7 

21 
	

THE WITNRS.St 	"1"m senBiLive to the 

22 	light. 

23 	 THE COURT: You way wear them. 

0TREC7 EXAMINATION 

25 	BY MR. HTLLMAH: 
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2 	last name for the court reporter? 

3 
	

A. 	Ray O. Maraun, M-o-R-A-G-A. 

4 	 Q. 
	Mr. Moraga, how Jong.haue you :lived In : 

5 	Las Aiegna? 

1 	 Q. 	Would you ntate your name and open your 

I 11 

11 

12 	of a felony? 

13 

14 	 Q. 

15 

16 	Q. 

30 

6 	 A. 	Since T think ',it was October. 

7 	 Q. 	And What . hrought you to .tas Vegas? .  

A. 	Work and Jean. 

9 	 11. . That's M. Belli? 

A. 	900, yen. 

Q, 	 Moraga, have you ever .been.aonvi.cred 

A. 	Yes, / have. 

And what was that for? 

A. 	Aggravated assault. 

When wan that? 

A. 	1962. 

Q. 	no you know Penny Hawk? 

A. 	Yes, I do. 

. 	- 
Q. 	When did you rirnt meet her? 

A, 	rv Mai/ember, )nat part of November. 

Q. 	Or what year? 

A, 	Of 1969. 

Q. 	Where did you meet bet' at? 

A. 	was  sitting Jn frollt of the P.layars 

106 

PATSY 	SMITH. OPFIOZAL COURT REPORTER 

.37 

16 

19 

20 

21 

22 

24 

„ 

375 



. 	 • 

- 

I 	Lounge.' 

And what happened.. then? 

A. 	Well, mhe was drinking In her. truck andy 
. 	. 

2 

3 

4 	tale yelled out -- 

5 	 Q. 2  ,.Exousw rile; wheh f*6u,say shplease'use- 

6 	the people'S 

7 	A.,: 	Penny. 	Okay, sciri.y. 

Penny was drinkingAn her .truok and.s 

9 	juut yelled out that s he couldn't sleep and T walked _ 

.10 

11 

12 	putting-1n cables 16 there for-- - 1 .  don't know, A' .  

13 	guess HBO or something, and sheAtist told ms she 

to her track mud started tn. lkAng'to her ond.she 

that these 2 pmnplo over there, -the cable people, were .  

	

14 	. coU1dn 4 t e3e0p and she'had'a drink, and she got in-' . 
 - : 

	

.16 	the fight with the manager: .  So she was An rho 

	

16 	parking Jot drinking and so we just kept'on talking .  

17 	and she asked me to mit down In her truck. SO T Rat' 

18 	In her truck and she asked me if i.drank, and I told - 
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ig 	her yes. She bought nil the drinks - That wan it. 

	

20 
	

Q. 
	Row Jong were you with her? 

	

21 
	

A. 	x• was still dllyliuht, 	so it mnst have 

	

22 	been at the Players for about three1 tour hours. 

	

. 23 
	something like that. 

	

24 
	

Q. 	Do you remember what you talked about? 

	

25 
	

A. 	She was telling me about the time she was .  
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; 

1 	arrested' and how Metro beet her up and stuff and she ' 

2 	showed me marks on, her handa - where they put: the 

cuffs on, she had marks all over her wrist, and thak 

4 	she . didn't got along .with the 	that her and her 

	

5 	daughtet always ,fight. 

	

6 
	

Q. 	nid you 	did anything out of the 

	

7 	ordinary happen that night? 

	

8 
	

A. 	She got drunk and s'tarted crying, keiiing 

me about that nobody loves her and stuff like thi •  : 

and / told her 1 did, t believed In her - and sttIff 

like that and we just, just start kissing outside in ' 

the parking%lot of,Playars:Loungeand after that, we 

just went someplace . -- to the one on Cambridge and 

Twain around the corner. I don't know the name of 

the bar because I had never-bean there before and We 

want inside there and drank more and she started 

	

17 	making out with me inside .the bar. The bartender 

	

la 	told us to go out and get a cheap note], And that 

	

19 	was it. 

	

20 
	

Q. 	when was the next time yOU EgRiAl Ms. Hawk? 

	

21 
	

A . 	seen her when I wes jns101* the PJayers 

	

22 	Lounge, she ran in there inoklng for her daughter. 

	

23 	 Q. 	Do you remember when it wan? 

MS. LIPP'S; Objection -- 

	

25 	 Q. 	(RY MR. HTLLMAN) no you remember when it 
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• 

8 

, 	9 

- 10 

7 

12 
• 1 

1 	was? 

2 	. 	It was still in November of '89. She was 

3 	kind of tipsy. You can -- you could sae it. She is 

4 	hyperactive when she drinks.' 

5 
	 no you remember what happened on Deommivel*. 

6 	5th of 1989? 

. A. 	Yes. 	Let's.see, t .rent tn her'apartmeht 

And '.that's. Penny Hawk? .  

A. . 	Penny Hawk's, •exouee 
	I went to Penny.' 

' 	);-• 
Hawk's ePertment and rang the doorbell and she 

answered the door".. 

Q. 	no you remember what tire that was? 

• • 

13 ' 
	

It had' to be in the morning .; 	r don't . 
• 

.14 	know. I was waiting for the.managey to get home.mc 

' 

	

'15 	I can go over there and . rent me an apartment because :  

	

16 	I just got paid and We talked and I told her T would 

	

17 	be back later and she said okay. So I left. 

	

18 
	

Q. 
	How Jong were you gone? 

	

19 	 A. 	Oh, abont two hours. 

	

20 	 Q. 	And did you then go back? 

	

21 	 A. 	Yes, I did. 

	

22 	 Q. 	What happened when you arrived there? 

	

23 	 A. 	The door wan open, so I walked In and I 

	

24 	took off my coat and my shirt and my sweater and 

	

215 	laid it down on the chair and walked uputelra and I 
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1 	just walked lu and she was yelling and I told her 

2 	that it was all right 'that it was me and she ran to 

 

• 	

the window:to the buthroom,:and started yelling cut.. 

— ' 4 	the window :end I thought it was kind of funny.. S. 

5 	ran -- well, 	didn't run out, 1 walked over to the 

• bathroom and T.starfed loall .lho nut the Window and 

▪ that was it. 

8 
	

Q. 	What happened? 

9 
	

A. 	ph, well, she walked over there to the 

10 
	

side of the door and I told her'it.wae etill all 

11 
	

right that nothing is going to happen and she said. 

12 
	

"Okay," and she was like paesIng nut or.something, 

	

. 13 	you know, like breathing to.eal hard ond stUfF 2.Ike 

34 	thls: so r told her juat to lay down:and:be cool 

15 	and everything is 1lright. And she said okay. 

16 	she just laid down and I just began to kiss her. 

17 	That was it and 1 didn't. you know, didn't do 

18 	anything else, just kiss her. 

19 
	

Q. 
	What happened after • that? 

20 
	

A. 	Well, she said she was thirsty because 

21 	her mouth was all dry and stuff and I said okay and 

22 	got up nnd went downstairs to get her a glass of 

	

, 23 	water and I gaup her a glass of water. She came 

24 	downstairs too and sat on the rooklng chair and T 

25 	gave her a glans of water and she says she Was still 
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I 	lint and Hhe was dizzy. So I went in the bathroom 

	

2 	downstairs and 7 got a towel aud wet it and wrung At' 

	

a 	out and put it arnund her neck and she Just Hnt 

	

4 	there and we kept on talking and she wanted to know', 

	

5 	what happened when we went out. I told her 

	

fi 	everything that happened when we went out, that 

	

7 	had Rex with her and she says okay. And she want ..  

	

8 	upstairs and I was downstairs getting some water, I 

	

9 	_drank the water and 1.  put the glass down and waikad 

	

10 	haoU up stairs And she wes getting into the shower 

	

11 	and I told her T wanted to take a shower with her e  

	

12 	'mit I couldn't get mv boot off beoamse my leg Waga 

	

13 	swollen and she said okay. 

	

14 	 So she got In the shower, took A shower 

	

15 	and came out and T atarted drying her back and she 

	

16 	says that- -- well, t kissied 	and she said, "We 

	

17 	dinnit have ennuvh time hecaune I have in go 	wnrk 

	

IA 	in an bOnr," and I said, "Don't worry, T wont rake 

	

L. 	an hour," and sha leld on the bed and T ntill had my 

	

2D 	a:lot:hes on other than -- well, I had my clothes on 

	

11 	from my waist down. Everything up on top of me T 

	

21 	didn't have on and T laid down neXt to her and I 

	

23 	kept on kissIng her and ollE! mays, "Vø u can't do it 

	

24 	with your pants on." So 7 took toy pants eft and 

	

25 	then she sayai "Von can't do it because your dick's 
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• 	 • 
" 

	

I 	not hard," and I said, "Okay," -- no, I didn't say 

	

2 	okay,' 	tOld her that once 1 was inside of her, it 

	

3 	would work. It'ic way up and I kept on klsaing her 

	

4 	and we had ,aex, and I couldn't get off. So .I ant - 

	

5 	off or her and I went in. the bathroom and 'Waohed my 

	

8 	fanfo and wet by hair and she was already dowoNtaJrs 	• 

	

7 	and when I went down there, she was On the phone and 

	

8 	I told'har that I wan going' to go rind I would be 	• • . . 

	

9 	back later' and she sald•okny. She kissed me goodbye .  

	

10 	and r wOked nut the door and I remembered I left m 

	

11 
	

brace An there. So I walied back inside and grabbed 

12 	my brace and I waved to her and she' waved back, and I: 

13 	left and she was still on the phone. 

Q. 
	Now, ynu have.heard.testiianny Phat A key . 

15 
	

wan found? 

1 6 
	 A. 	ye. 

17 
	

Q. 
	In your possessinn? 

19 
	

A. 	Yes. 

Q.. 
	Do you know which key that is? 

20 	 A. 	ves. 	It was a silver key that I found on 

21 	the floor and it had one hole in it 

22 
	

Q. 	Which floor dAd you find that? 

2a 
	

A. 	On the bottom floor next to the couch. 

1 4 
	

Q. 
	And you picked that np? 

25 
	

A . 	Yns, I picked it up and put it in my - 
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I 	pricket and when I left, efter T grabbed my brio, 

2 	after T left, then I got it and put it on my key 

chain. 	T didn't know where it belonged to. So T 

A 	just put it on the key chain and lett. 

	

5 	 Q. 	!int that was AC about what time? 

	

6 	A. 	I don't remember the time, 	 pretty 

	

'7 	sure It had to be close to lunchtime because 'when r'' 

	

] 8 	was walking ot I met Mike downataire and me and 

	

• 9 	him walked across the perking lot where they park 

their cars. We walked. and I went to my ride and he 

3; 	went straJohr and I zloured he :was gs$ng to lnooh. , 

12 	So . 7 figured it had to be Junchtime 

13 	Q. 	How e  you hard Jena Behl ttiffitify about a 

14 	watch you gave her. Did you give her thet watch? 

15 
	

A, 	Yea,I did. 

16 	 Q. 	How did you come in cOntact With that 

17 	watch7 

10 	 A. 	T bought it over there al -- they eh1 it 

19 	Crock Ailey: this gny T bought it off of over 

20 	there. 

21 	 Q. 	Do you know whn yclu bought it from' 

22 	 A. 	No, 1 don't. 

22 	 Q. 	Can you dr-soribe him? 

24 	 A. 	Tali, black, skinny and wIrred. 	That'A 

25 	rc,, ally all. 	Ho Ellways golA.P4 into the Plnyern &onnan 
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To 	- 

Q. 	:When did these conversatIose Lake plaoo?. 

A. 	She told me that in December. .1 celled .  

31 

32 

and sells stuff all the time. He's always in there 

2 	smiling stuff. 	14,e tried to sftlj me . a side:lane 

•3. 	(phonetic) torch, but I didn't have enough money or . 

4 	that.' 

Q. " 
	

no you remener 'talking wfth Jean Rehi 

6 	about .  the wa t oh? 

	

7 	 A. 	Yes, T did. 

	

8 	 Q- 
	Do yoU recall her tening you thar Abe 

	
•,- 

	

' 9 	thought IL had been stolen? 

	

in 	 Yes, she d3d. 

	

13 	her up to wish hop 	MPrry .chrletmas and . she to7d in 

	

14 	that Mike came down and told her that the watch was 

	

15 	stolen, and I says, "We33,'T didn't steal •U, I 

	

. lb 	bought it," and she said, "Okay s " and then we 

	

17 	started talking about other thinge. 

	

1 R 
	

q. 
	13Jd at any tIma you were in the apartment 

	

39 	with Ma. Hawk, did she ever tell you that ube did 

	

20 	not want to have sex with you? . 

	

23 	 A. 	No, *1110 didn't. 

22 

23 	okay? 

24 

Q. 

A . 

so ag far ag you knew, everythino wag 

25 Q 	As far au you knew, she Weitl agreeing to 
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• • 
;F. 

, 

	

1 	it? 

	

2 	 A. 	Yee. 

	

3 
	

MR. Hint6W! T have no further 

qunntinna. 

• 5 
	

THR COURT: Crnes leKamination. 

	

5 
	

MS. LIPPIS: Thank you, Judge. 

CROSS-i:HAMINATInN 
• • r 

• 

	

fl 	BY MS. LIPPIS: 

	

10 
	

flaying 

 Q. 

to us i you ere. .realAy 'onfIrming evarything 

Basically, Mr. :. Mnaga, what ynu are - 

that nvRrybody alreadi, tentif)ed ti 	You are Just: -  • 11 • 

saying - that ths !keit thar haprenad between you end 12 

	

13 	mrn. Hawk wam w.lth her consent; Is that right? 

	

r  14 	 A. 	That'a 

	

15 	 Q. 	You wouldn't take sex without nOnnent, - : 

	

16 	won.ld , 0417 

	

- 1 7 
	

A. 	It -- 

	

18 	 MR. RXIAMAH; objection, This Einem 

	

19 	billond the scope nf d1rect. 

	

20 	 THR COURT: Overrulftd. 

	

21 	 You my anigwer. 

	

22 	 THE WITNESS! T don't understand. Whet 

	

23 	do you mean by takR ft? 

	

24 	 Q. 	(BY MS. LIPPIS) We.1i I think you know 

	

25 	what I mean, sir, 
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• 
.1 
	

A. 	No. 

	

2 
	

VDU wouldn't have seX with a woman 

	

3 	w1thnut her consnnt, would you? 

	

A 	 A. 	'Sitre, I would.. 

	

5 	 Q. • You say 'you were In -Fenny Hawk's 
- 

	

6 	apertMent ond you tound a key on the Floor: So that 

	

7 	correct? 

A. 	That i n correct. 

Q. 	And ynu put the key in your pocket, iA 

	

10 	that correct? 

	

11 	 A. 	In my pocket, 

• 12 	 Q. — And you lert . with . a key that didn't even 	• 

	

13 	belong to. you:  1a that Correct? 

	

14 	 A. 	That's - correct. 

	

15 	 Q. 	I'm sure you hakre R good expianetion for 

	

.16 	that. Why aon't you ten um what it 1m7 

	

17 	 A. 	I jukt picked itp a key. 	I pJokad up the.. 

	

38 	other key, too. The othmr key, the gold one, 

	

19 	picked that one up. I found that too, and I put it 

	

20 	An my pocket. 

	

21 	 Q. 	All rLoht. [.etis asoume you found the 

	

22 	gold one, air, ynti fonvid the silver one in, 

	

23 	evidently, a w1llA00 RexuAl prtner's apartmenh? 

	

2.4 	 A, 	till-huh . 

	

25 	 Q 	So if she wan 011 such good terms with 
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1 	you, why didn't you give her key hack? You found it. 

	

2 	in her apartment? 

3 
	

A. 	wasn't thinking about it. 	7 just 

	

4 	grata:fed it and put it in my pocket and left. 

6 
	

Q. 
	You nay that you couldn't get elf. That. 

	

6 	moans you couldn't ejacniata, right? 

	

7 
	

A. 	That's right. 

	

a 
	

Q. 
	So the semen that was tound an your 

	

9 	shorts and the semen . that was found in FAnnY 

	

JO 	Moraga's vagina -- or Penny Hawk's vagina obviously. 

	

11 	didn't come from you; is that correct? 

	

12 	 A. 	lin, it didn't. 

Q. 	When you Wilt Mike outside. am you Were 

	

14 	leaving, you told him you just had great sex will) a' 

	

15 	woman. ynor got off twle, your dick's still hard; 

	

16 	you were rubbing your thigh on the inside of your 

	

17 	lag. Do you remember that? 

	

In 
	

A. 	No. 

	

19 
	

Q. 	So Mike Harper lied? 

	

20 
	

A. 	That 'e right. 

	

21 
	

Q. 	So when T asked you, just a few moments 

	

22 	ago, when you stated that everybody told the truth 

	

23 	except for the fact that the sex with Penny was 

	

24 	consensual, you were mistaken? 

	

25 
	

A. 	No. 

239. 
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A. 	.A.11 or them lied, , 

Q. 
	Oh, ell'of .thei lied? 

A. 

Q. 	All right. 

4 

5 

A. 	See, you said something 'about the.watoh: . . 

I haven't gotten to the watch yet? 

Yes, you did. 

THE COURT: Th1 	fR getting 

Q. 

A. 

25 	 A. 	I'm wirer! seg Asa. 
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Q. 
	Mike Herper didn't tell the truth? 

A. 	No. 

.7. 
	 Q. 

	Mike Harper lied? ' 

12 - argumenkative. State the•next qupetion, 

13 	 • MS. LTPIPTS: Thank you Judge, 

14 	 Q. 	So sex With Penny Moraga wan cormennual, 

' 16 .  am X correct? 

16 	 A, 	That's Hawk. 

17 
	

Q. 
	RXcuee me. Sex with PWany Hawk wall 

10 	consensma3, is that correct? 

39 	 A. 	She told me to take my pant off, thatin 

20 	correct. 

21 	 Q. 	Sex was conensUal In your opinion? 

22 	 A. 	Well, if you tell -  me to take my clothes 

23 	off. 

24 	 0 	Yea 	rie? 
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1 	 11... 	Is that a yes? 

	

2 	 A. 	That's a yea. 

	

3 	 Q. 	Could yo m explain to the jury how it ls, 

	

4 	Jf you are having consensual sex with somebody, that , 

	

5 	you leave theAr:apertment halt dressed? 

A. 	have done it a lot of times. t hue 

	

7 	left my own hotise hair dressed after having sem with: 

	

11- 	Jean Rehl, 

	

9 
	

Q. 	Le0i . talk ahnut. rIe monverantion 

	

In 	just related to ne with Jean Behl, isn't It true 

	

11 	that you called Jean Behl'on MarcOrd, 1999'or 

	

. 12 	March 2rd, 19907 

	

13 	 A. 	.61aroh . 3rd? 

	

24. 	 Q.. 	oh7huh; just a - couple week 	go prior. tn. 

	

16 	the time Ahnt the trial wan'aupposed to Iltart? 

16 A 	- r don't think so. 

	

17 	 q. 	Grilled her at a her apartment? . 

	

38 	 A. 	I don't think so. 

	

19 	 Q. 	You could have called her, but ynu don't 

	

20 	remember? 

	

23 	 h. 	r don't remember. 

	

72 	 1:21 	isn't it truP that you called ho.,r, isn't 

	

2a 	that true? 

	

24 	 A. 	Oh, I cali her all the tJme, 

	

25 
	

In a converNation you had with Jean Behl 
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rather recently, you told her, did you not. that you 

2 
	

had this case beat until she turned the 'watch in? 

3 
	

A. . .Did I say that?: 

4 	 Q. 	Do you remember telling her that? You 

5 	told her that,, didn't ynu? 

A. 	.011, T don#t know,. 

7 
	

Q. 	Yon cOnid have tolid her that? 

8 
	

A. . .1 could have but I don't remember. 	T ,  

9 	got a lot of things On ny.mind, 

10 	 MS. LIPPIS: I have nothing further, 

1/ 	Judge. 

22 	 THE COUATT 'Anything further? 

13 	 MR. .HiLLMAN: Nothing else, your HOnOr.' 

24 	 THE COURT: You may otep down. 

15 	 • Your newt witness. 

15 	 MR. HMLMAN: Your Honor, tha defense 

17 	rests. 

18 	 THE COURT; 1.1111 you have witnesses in 

19 	rebuttal? 

20 	 M. LTPPTS: 	Yes, yrioUr Hprinv, T will hAvft 

21 	witnesSeti In rebuttal. 	However, we won't be 

22 	prapAred th.1 afternoon 4nasamuch an we went a lirtle 

23 	quicker than anticipated. 

24 
	

TIM COURT: We will be in receris unti2 

25 	Ttmrsday at 10:00. As Y Indicated when we picked 

122 

12 1119 =V W. QMTTR nPgreriAr. nnIART PVPICIRTWAT 

: 

r . 	 ' 

- 

389 



• I' 

I 	the Jury on Monday, we will nnt be 1n sesnion nh 

2 	Wednesday. We will resume lqvarsday at in2no 1  ladies 

▪ and uentle'Emen. 

4 	 .011ce more, do not discusa the CRISAi amnR6 

45 	yoUrseXves or with anyone else. Do nnt read watch,. 

• or Iiston Co auy news annoUnt.gbould there be any 

7 	and don.'.t Porn or express any OpinAnne'noncerning- 

R 	the trial. • 

10:00 , on Thursday. 

1 0 
	

(off the record . au 2 ,t33 p,m,) 

18 

3 g 

21 

22 

23 

, 24 

25 
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I 	 THURSDAY, MARCH 15, 2990, 10:25 A.M. 

	

2 	 THE COURT: This is the time fixed for 

	

3 	the settling of Instructions, which will be given 

	

4 	prior to argument. 

	

5 	 Does the State object to any of the 

Instructions f Indicated I will give; 

	

7 
	

MS. LIPPIS: No, your Honor. 

	

8 
	

THE COURT: Do you request the giving of 

	

9 	any additional instructions? 

	

10 
	

MS. LIPPIS: No, your Honor. 

	

LI 
	

THE COURT: Does the defense object to 

	

12 	any of the /netructione': 

	

13 
	

MR. HILLMAN: 	Not having seen 19, no. 

	

14 
	

THE COURT: Do you request the giving of 

	

15 	any additional Instructions? 

	

le 	 MR. HILLMAN: 	No, sir, 

	

17 	 THE COURT: 	Now, No. 19 -- I'm sorry, 

	

18 	it°s No. 18. 

	

19 	 MR. HILLMAN: 	18, yes, I'm sorry. 

	

20 	 THE COURT: No, la, while we do not have 

	

21 	It yet, is being brought down by a representative of 

	

22 	the District Attorney's offiCe and it will be to the 

	

23 	effect the fact that the defendant hae been 

	

24 	convicted of a felony Is not evIdence of his bad 

	

ZS 	charecte• and / forgot just how it doss read, but 
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It'u Just one of thli circumsLances you may consider, 

	

2 	I believe. 

	

3 	 MS. LIPP'S: 	Ves. sir. 

	

4 	 THE COURT z In any event, we w111 lbsert 

	

5 	that as Instruction 1a. 

	

6 	 MR. HILLMAN: 	That will be fine. 

	

7 	 THE COURT: Do you request the giving of 

	

8 	any additional Instructions? 

	

9 
	

MR. HILLMAN: No, sir. 

	

I0 
	

THE COURT! With respect to the alternate 

	

11 	jurors, will you stipulate that at the conclusion of 

	

12 	arguments end with the usual admonition, the Court 

	

23 	may excuse those alternates, Send them home after 

	

14 	obtaining their telephone numbers. 

	

15 	 1r, durAng .their deliberation, on of 

	

16 	the jurors has to be excused for some reason, that 

	

17 	we may call back the alternates in the order in 

	

la 	which they were seated and seat that alternate juror 

	

10 	for tho juror that has to be excused and the jury 

	

20 	then told to start anew in their deliberation 

	

21 	wAthout reswearing the jury? 

	

22 	 MS. LIPPIS: 	Yes, sir. 

	

23 
	

MR. HILLMAN: Yes. 

	

24 
	

(Off the record at 10:27 A.M. and hack on 

	

25 
	

the record at 10:30 A.M.) 

4 
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1 	 THE COURT: good morning, ladies and 

gentlemen. 

	

3 	 Ms. Lippis, you may call your first 

	

4 	witness in rebuttal, 

	

5 	 MS. LIPPIS: Thank you, your Konor. Jean 

	

6 	Buhl. 

7 	 May I approach the bench, your HOhor, 

THE COURT: Y. 

	

9 	 You may be seated. You are st111 under 

	

10 	oath. 

11 	 THE WITNESS: Thank you. 

	

12 	 JEAH RUTH BERL, 

	

iS 	having been previously duly sworft to tell the truth, 

	

14 	the whole troth and nothing but the truth, testified 

	

15 	and said as follow

26 	 DIRECT EXAMINATION 

	

17 	BY MS. LIPPIE: 

18 'Q. 	Mrs, Behl, fq the recent at and If you 

	

39 	recall the date, did you have an occasion to speak , 

	

20 	telephonically with the defendant, Roy Moraua7 

21 	 A. 	Yes, / did. 

22 
	

Q. 	Do you recall the Iasat time you spoke 

	

23 	with him. the date, 

24 	 A. 	Saturday March 3rd. 

	

25 	 Q. 	March 3rd, would that have been 1990; Is 

5 
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1 	tha.t. correct? 

	

2 
	

A , 	Yes. 

	

3 
	

Q. 	Did you and Mr. Moraga discuss some of 

	

4 	the evidence in this cese7 

	

5 
	

A. 	He did. 

	

6 
	

Q. 
	wou]d you tell the ladies and gentlemen 

	

7 	of thE.  jury and the Court what he Daid7 

A. 	Okay. The whole conversation? Do you 

	

Ei 	want the whole conversation^ 

	

10 	 Q. 	Regarding specifically with regard to the 

	

ii 	evidence. 

	

12 	 A. 	Okay. He said that he gut, has some 

	

13 	papers with my name on it saying i was going to be 

	

14 	in court or something to that eftect. 

	

15 	 Q. 	Now, when Vall say in court do you mean 

	

16 	with regards -- 

	

17 	 A, 	Regtds to this. 

	

161 
	

Q. 
	Regards to this caue? 

	

19 	 A. 	Yes. That he had the case beat, if T 

	

20 	wouldn't have turned in the merchandise, that I'm 

	

21 	the one that is condemning him. 

	

22 	 • MS. LIPPIS: Thank you. I have nothing 

	

23 	further. 

	

24 
	

THE COURT: Cross examination. 

	

25 
	

CHOSS- Ex AMi NA TIOR 

6 
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HY MR, HILLMAN: 

2 	 Q. 

3 	 A. 

4 	 Q. 

he said? 

6 	 A. 

7 	sir, 

Were those his exact words? 

As close RS Ican recall, yes, sir- 

But you don't remember word for word what 

don't have a phntostatic mind, no, 

	

8 
	

MR. HIF.LMAH: 	No questions. 

	

9 
	

THE COURT: Anythinu further? 

	

JO 
	

MS. LTPPTS: 	Nothina. 

THE COURT: You may step dawn. 

	

17 
	

Your nPmt witness. 

	

;a 	 MR. LIPPTS: State rests, your Honor. 

	

14 	 THE COURT: Ladien and uentlemen, both 

	

AS 	sides have rested their case in this trial. 	At this 

	

' 15 	time, the Court le uoing to 1nstroct you on the law 

	

17 	as it applies in this cane 	I will he resding these 

	

18 	instructions to you. Keep in mind, An T read the 

	

19 	InstructIons, you will he able to take the wriFten 

	

2n 	Instructions Lc the joiry room where you man read and 

	

21 	consider them yourselves. 

	

22 	 Each or the Instructionil in nitmbered. 	I 

	

23 	drin°1: rnad the number when 1 read the Instruction. 

	

24 	/ say this because scimetimes the attorneys w131 

	

ns 	refer to ths Trilitructione by number when they maket 

7- 
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I 	their finaJ arguments. 

	

2 
	

(At this time, the Court. read - the 

	

3 	 • 	Instructions to the jury.) 

	

4 	 THE COURT! M*. Lippie, you may make the 

	

5 	opening argument, 

	

6 	 MS. LIPP'S: Thank you, your Honor. 

	

7 	 Your Honor, If it.pleaue the Court. Mr. 

	

. 8 	Hillman..Mr, MOraga, ladies and gentiemen of the 

	

9 	jury, the cold is still hanging on and getting 

10' worse. So you will feel a little treat I'm going 

	

1.1 	to try sne mace this as quickly as possible tio you 

	

12 	can begin your dellberations. 

	

. 13 	 I'd first like to thank you. W6 have 

	

14 	taken four days out of your life .now, but T know 

	

_ 15 	that probably each'of you belong to other civic • 

	

15 	functions that you do for churches, PTA and other 

• 17 	community service work. 'The job which you are about 

	

la 	to undertake I think now is probably the most 

	

119 	Important civic duty you will ever perforv. You are 

	

20 	going to be sitting 4n judgment of a fellow human 

	

21 	being and that's a very difficult thing to do. Once 

	

22 	we have reviewed the evidence, the State wAll be in 

	

23 	the position to ask you to return verdicts of guilty , 

24. 	on a/3 counts. 

	

25 	 In our experiente and as the Judge will . 

8 
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• • 
tell you, when we are all finished, you can speak to 

	

2 	Mr. Hillman and myself if you wleh to. The number 

	

3 	of jury trials we have had hae lent some experience 

	

4 	to on. We know Jurors have questions, could you 

	

5 	have called another witnees, why didn't you ask this 

	

6 	questien. Generally, we try to give you everything 

	

7 	we have. Sometimes we just plain forget to ask the 

question. 	It's hard to coordinate 18 to 20 

	

9 	witnesses and make sure that everybody Is here and 

	

10 	available and we have doctors and nLiVaus and other 

	

11 	professlonale, What I ask you to do is consider 

	

12 	what the State did present. There was certainly an 

	

13 	abundance of evidence with which you can consider. 

	

14 	 When we were selecting the jury, both M 

	

IS 	Hinman and I exercised peremptory challenges. That 

	

15 	means people were egcused without giving A reason. 

	

17 	We think we sometimes have some insight Into 

	

IS 	people's personalities. 	I'm nct sure that's even 

	

19 	true at all, but we try. The eseence Of that we all 

	

10 	want a fair trial. We want impartial people who can'• 

	

21 	sit and listen to the evidence and make a 

	

22 	determination. some witnesses are excused because 

	

23 	they had wbat we believed to be a personal prejudice 

	

24 	and they wouldn't be able re hear the evidence 

	

25 	fairly. 

0 
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I 	 What I'd like to de now that we have this 

2 	fair and impartial jury, is /et you knew when the 

3 	witnesses were testifying,-I'm sure that we 

4 	watched looking for some reactions, seeing how you 

5 	were receiving soma 

6 	women on the panel. 

7 	some support staff. 

of this -, that's Were only two , 

one female lawyer and we have 

I had to use same Aanguage 
• 	.• 

0 	may have been offensive. I noticed that when Lincla 

	

9 	Erriehetto testified and she had to use Horde. Such 

as spermatozoa and the doctors with the words 

11 	ejaculate and vagina, those are just embarrassing .  . 

12 	tough subjects to talk,about in front of people, but 

13 	we're a.11 .11u.lts and the thing's we have to talk 

14 	about because that's what the evidence is all'about 

15 	and when I use words that are probably slang, It.may .  

	

. 16 	be a little offensive to describe certain parts of.-, 

17 	the anatomy of a man. I do not mean to intend to 

18 	offend anyone. 	It's just that's the evidence I have . 

19 	to work with and those are the wards we have to 

20 	it 	So with that and an apology In 'mind. I would 

21 	like to get on with the facts as quickly as 

22 	possible. 

23 
	

FIrst, of all, the Judge read to you soma 

24 	Instructions. If you will remember, when the Judge 

25 	was asking-  you questions, some people said they were 
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I 	fOrmer victims. One said. "My house was baeglarlzed 

	

2 	or my car." Another person said, "I was robbed," 

	

3 	and then we oot into a little hit, oh. It wasn't 

	

4 	really a robbery, it was a burglary. That's what 

	

5 	the instruction on elements have to do with. 

6 Whenever a crime is charged, we have murder, sexue.1 

assault or whatever, there are certain elements and 

the State has to give you proof beyond a reasonable 

	

9 	doubt for all the elements (or each crime charged. 

	

10 	 Burglary has essentially two elements. 

	

Li 	The Judge gave that to you, well, whatever 

	

12 	Instruction it was. One, that there wag an entry, 

	

35 	an 4nlawful entry an 	two, that at the time of the 

	

14 	entry itself, the time you walk through the door, 

	

15 	you have a specific intent either to commit larceny 

	

16 	which Jo stealing, or to commit some other fe1ony- 

	

17 	The evidence in the case we will certainly go 

	

1B 	through, you have heard a lot of it already, but you 

	

19 	must consider each crime separately. There are two 

	

20 	counts of burglary, ono with the intent to commit 

	

21 	larceny, one with the intent to commit sexual 

	

22 	assault, and then two counts of sexual assault. We 

	

23 	will talk about each of those individually. 

	

24 	 Another instruction I want to refAr Vou 

	

25 	to is the instruction that defines Intent and 

11 
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1 	motive. 	It's Instruction No. 4. 	rhey mean two 

	

2 	different things. It says, 'Do not confuse intent 

With motive. Motive is what prompts a person to 

	

4 	act. Intent refers to the state of mind with which 

an act Ss done," and were talking about specific - 

	

6 	intent in relation to the burglary counts. 

	

7 	 . For instance, if a person, any person, 

	

8 	say a home1ess perfion. went into somebody's house 

O .  because it was cold and they needed a place to 

	

10 	eleep, well, WEs certainly have.unlawfUl entry and it 

	

11 	doesn"t matter whether it's day or night, but if 

	

12 	they didn't have the intent to ateal when they 

	

13 	entered, but with the intent, to try to keep warm, 

	

' 14 	that's not burglary. You have to have the specific 

	

15 	intent upon entry. 

	

16 	 Now, otice inside there, they see 

	

17 	uomethino they like and they Inke it, then we have a 

	

16 	theft, Dces It make burglary now because there's k 

	

29 	theft? No. The minute the entry was made, what was 

	

20 	the intent? Now, obviously we can't take a person's 

	

21 	mind out of their head and let you dissect 11 to 

	

22 	find!' out what the intent was when the person 

	

23 	ehkered. Yon have to decide what the intent was 

	

24 	from the eIrcumatantes, from the facts, from the 

	

25 	evidence, and what was done Ones the entry was 
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I 	made. The 2aw tells you that a breaking or forced 

entry Is not an element of the crime of burglary and 

	

3 	We don't have forced entry. That is not an 

	

4 	element. Sometimes you will find burgiarles where 

	

6 	doors are pried or windows broken, those kinds or 

	

6 	things that will still make it a bnrglary and you 

	

7 	can prove the intent they had in their minds once 

	

8 	they entered, but it is not necessary to prove that 

	

9 	the entry waft forced. 

	

10 	 If a person commits a burglary by 

	

11 	entering with the intent to commit a crime often they 

	

12 	are in either stealing or another felony and they 

	

33 	don't steal or they don't commit another felony, do 

	

14 	we still have a burglary? The answer is yea because 

	

15 	it's the intent not what follows or what they da, 

	

16 	but what they intended to do when they got in, but 

	

17 	what happens it upon entry they either steal or they 

	

.121 	commit a felony, they can be prosecuted for those 

	

ig 	crime R as weli. That's why the defendant la charged . 

	

.20 	with burglary with intent to commit sexual assault 

	

23 	because upOP the entry, we believe the Sitate has 

	

22 	evidence and hno shown that he intended to commit 

	

23 	sexual assault and then he is then charged with the 

	

24 	crime he committed therein. 

	

25 	 The TnFtructions on sexual assault are 

13 
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very straightfOrward. They te3J you that any person 

2 	who subjects another person to sexual penetration 

	

3 	against the vicilm , s will is.gmAJty of sexual 

	

4 	assault. Sexual penetration means any Intrusion 

however slloht of any part of a person's body or an;t 

6 	object manipulated or inserted by a person Into the 

	

7 	genital openings of the body 'of another. 

	

8 	 The reason why we taIlz about any objects 

because there are different ways that aexttal aosault 

	

10 	can be committed. We're all.adults and I don't have 

	

11 	to go Into those kinds of examples', We have,. If you 

	

12 	want to call rape basic, we have penal penetration ' 

	

la 	Into the vaginal cavity of a woman In this case 

	

.14 	against her will. 

	

36 	 Instruction No. 12 tens you physical 

force.ls not a neceosary ingretlient in the 

	

i7 	commission or a crime of nexual assault. rhe 

	

le 	crucial question is not whether the victim was 

	

19 	penetrated by physical force, but whether the act of 

	

20 	that penetration was committed without her consent. 

	

21 	Those -- that should be read in conjunction with 

	

22 	tnstructicn No. 13, the victim of a sexual assault 

	

23 	is not required to do more than her age, strength 

	

24 	surrounding facts and intending circumstances orale 

	

25 	it reasonable for her to do to manifeat her 

14 
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1 	opposition. 

	

2 	 And, finaily. Instruction No. 14, there 

	

3 	is no requirement that the testimony of a victim of 

	

4 	sexual assault be corroborated and her testimony 

	

S 	standing alone, if believed beyond a reasonable 

	

a 	doubt, is nufficlent to sustain a verdict of 

	

7 	guilty. 

	

5 	 Now, those three instructions I think we 

	

9 	ought to talk about a little bit, physical force is 

	

10 	not a necessary ingredient, you have to take into 

	

12 	consideration the age. strength, the circumstances 

	

22 	surrounding the facto, and the fact that no 

	

13 	corroboration is necessary, why do you think all of 

	

14 	that 107 Weil, pophaps you would are With in that 

	

15 	when a rape is committed, there are generally no 

	

16 	witnesee0. Generally Its two people, the victim 

	

17 	and the person who is the perpetrator, the 

	

30 	offender. Occasionally, you will have cases 

	

19 	involving gang rapes In an area that may be open 

	

20 	where othnr icitnesaes may see unmething and be able. 

	

21 	to shed some light on it, but generally you are 

	

22 	going to have two people, the victlm who Is 

	

22 	testifying. saying this person raped me, and a 

	

24 	defendant, like Mr. Moraga, saying it was coneemsuis] 

	

25 	And from those two people, you need to make a 
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4 	determination on who Jr tolling the truth. 

	

2 	 To this case, we didn't bring to yov_a 

	

3 	victim who wae beaten, who had obvious physical 

	

4 	bruises an her body. If you,had seen photographs of 

	

5 	a perenn Who was brutally beaten and raped, perhaps. , 

	

6 	you would say to yourself, "Dh, my goodness this has .  

	

7 	to he true," but what but if you have a woman like 

	

a 	Penny Hawk, Ms. Hawk, who is, I believe she said 46 

yearn old, friuhtened, pushed down the stairs, he 

	

10 	had his hands around her arm, be wouldn't leave her 

	

11 	alone, fol]nwed bar everywhere and she was raped. 

	

12 	 Women, and ladie T ask you to share your 

	

13 	common experiances with the gentiewen on the panel,, 

	

14 	I would submit to you will react differently in 

	

15 	different cireumstaneen. Some women will fight to 

	

16 	the death, claw, heat me. I'll take any pain you 

	

37 	want to infiJct, hut don't rape me. 	either women 

	

18 	will fight to the extent they can run and scream for 

	

10 	help, hope to God that somebody will hear, and when 

	

20 	they don't, they will try to resisl to the extent 

they can, but don't hurt me. 

	

22 	 Perhaps, that was what went thruugh Penny - 

	

2a 	Hawk's mind. She tried to run and scream For help,. 

Obviously someone heard her, but couldn't determine 

	

75 	where it was nnming from. Then she tried to get 

16 
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1 	down the stairs. She was pushed down the stairs and 

2 	then brought back up, and that's where it al] 

3 	began. 

4 	 Some women, when they were able to get to 

the phone would have dialed 931 4  please send the 

6 	pollee. 'The first thing that went through Penny's 

mind WAS probably the first number that popped in 

8 	her head was my daughter and shp 	 have to 

explain anything. This Is where 3 am at. This JR 

10 	my name. This Is what happened. 	"Jodi. I'm being 

11 	taped. Call the police. 	Boom, and Jodi called the 

12 	pollee. This Is certainly not a case where we can 

13 	say where is a cop when you need one. I think It's 

14 	apparent from the evidence that the police were An 

15 	that area and converged almost immediately and we 

16 	probably had so many that even at this point, we 

17 	don't know exactly who did what at every minute of 

18 	the time. That 	a littJe blt unusnai 

Generally what you will have Is a sexual 

20 	assault unit, the one John Fox aseigned to 

21 	responding Immediately. The poZice did a good job. 

22 	They did nome Investigation right away, and an It 

23 	turns out and we 0 ,11 ta1k about this, you don't have 

24 	A case where you have to rely so]ely OD the 

25 	testimony of the victim. Thie case has an abnndance 

17 
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of corroiaoreting evidence and we'll talk about all : 

	

2 	of it we will make a chart of it and you can take a 

• look at it. 

	

4 	 When the defendant walked in thin 

• courtrooM to stand trial for this charges,-  he had a . 

	

6 	cloak, Tcall it A Cloak or Innocence. He was 

	

7 	Innocent until you determine that he's guilty. 

	

8 	submit to you that that cloak of innocence ls now 

• gone. The State has proven beyond a reasonable 

	

10 	doubt that he acted viciously. that in him arrogance 

	

11 	he raped a woman 1  and that that is against the law, 

	

12 	and by ynur verdict, you will let him know that that 

	

23 	is unaccptable, unacceptable behavior. 

	

14 	 Yot; also have some circumstantial 

	

35 	evidence to deal with in this case and when we watch 

	

16 	T.V. and we see courtrooms, we hear people say but 

	

17 	it's circumstantial evidence, and how can you prove. 

	

18 	a ease on circumstantial evidence? Well, absent 

	

IS 	eyewitness testimony that T saw this peruan rob the 

	

20 	bank, absent that kind of testimony. basically a Jot 

	

21 	of the testimony you will ever hear from a case is 

	

22 	always circumstantial. You have a chain of facts 

	

23 	and you have to roliow them and following that 

	

Z4 	change of facts WiL1 lead you somewhere and lead you - 

	

25 	co A cOnt'lusion. 

18 
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1 	 What circumutantia3 evidence do ynn have 

2 	in this case? First, you have got the direct 

3 	evidence. Penny telling you there he ie in my 

4 	apartmtlt. The door was locked; I didn't give him 

5 	permission to come in and she Certainly didn't Dive 

6 	hlm permission to have sex with her, The 

7 	circumstantial evidence is the watch, the house key, 

8 	the scientific evidence. her Scream is 

9 	circUmntantIal evidence and if you follow all of 

10 	those . +Uri or events, they are going to lead you to 

one crinClualon and that is the defendant is gOilty. 

12 	 A11 ti witnesses who testified, and T 

13 	thAnk that there were 17 or them by the time that we 

14 	were through, have to be judged by you in termm of 

15 	their credibility. You look at their manner upnn 

16 	the stand, their relationship to any of the parties .  

17 	if any, fears, mntives, interests, feelings, 

18 	opportunity to ob$erve the matter to which they 

)9 	testify, the reaoloheblenens it thelr statements, and 

20 	the strength or weaknesses of their recollection'. 

21 	I keyed in, just as I was reading this, the 

22 	reaoonableness of his utatements. We're going to 

23 	talk about Mr. Moraga's testimony and T ask you to 

24 	judge the reasonableness of his statements, how he 

25 	Dot thE key, bow he got the watch, what happened 

19 
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I 	when he was in the apartment, what happened aR hi 

	

2 	was leaving. 	instruction No. lq, or excuse me, 18 

	

3 	advise you that the defendant has a prior Felony 

	

4 	conviction -- 

	

5 	 THE LOITRT: 	That's tha fire alarm, laciies 

and gentlemen. 	It's ugually a false alarm, htAt I 

	

7 	think it 	hest to play it safe and to leave the 

	

8 	courtroOm, ladAes and gentlemen. Don't discuss the 

	

9 	case among yourselves, don lt form or expreee any 

	

10 	opinions. 

	

11 	 We will leave the courtroom until they 

	

12 	announce It le a false alarm. 

	

13 	 (Off the record at 1105 A.M. and beck no 

	

14 	 the record at 1113 A.M.) 

	

i5 
	

THR COURT: 	TA: wan a false alarm 

	

16 	obviously. 

	

17 
	

You may resume, Ms, Lippis. 

	

18 
	

MS. LIPPIS: Thank you, Judge. 

	

19 	 where did we leave off? We were talklng 

	

2Q 	abotit the prior felony convict.lon of the defendant. 

	

71 	Instruction No. IR tells you that you have heard 

	

22 	that he hag a prior telony Conviction. The 

	

23 	inutructlon also tells you that the fact that thin 

	

24 	crime or the fact cf the crime being admissible is 

	

15 	pot for the purpons of proving the character of the 
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defendant or that he acted in conformity therewith 

an that occasion. However, it is admissible and may 

3 

	

	be contidered for purposes of determining the 

credibility of the defendant as a witness. 

6 	 So take that into consideration along 

6 	with his statement that, yen, he would have nem with 

7 	a woman against her will. Evidently not Peeny Hawk, 

8 	but somebody Rine. 

9 	 The expert witnesses who have testified, 

10 	Dr. Relech, Nurse Young, Nurse Preecott, Linda 

11 Hrrichetto and Richard Hague, their testimony wae 

12 	really rather straightforward. We'll talk Just 

13 	minimally about 1201110 Of it because it really 

14 	contradicts much of what the defendant told yon and 

lb 	T think we will get It mostly listed right here an 

16 	the chart. 

IT 	 Finally, and T save thle one always for 

12 	last. No. 19, you came in here and we pried somewhat 

#9 	into your personal lives certainly not 

20 	intentionally, Fur that purpose, we asked you about 

21 	biases and prejudices, we asked you to please leave 

22 	those out In the courtroom, but what we didn't ask 

23 	you to leave out there your common senae. 

24 	CnIlectively you bring together into this jury panel . 

2s 	a wealth of living yeat.s of lite experiences, hring 

21 

PATSY K. SMITH, OPPTCTAL COURT ARFORTER 

411 



• 
	

1 	with yon your good common sense an judgment bring 

	

Z 	with you we don't want that left nut of the 

	

3 	courtroom. 

	

.1 
	

All right. My topic here says 

	

5 	defendant's story just doesn't make sense. Number 

	

6 	one, credibility. We talked about the credibility 

	

7 	instruction, we talked about the reasonableness of 

	

8 	thp defendant's statements. Ho seemed to hint if he 

	

9 	almost didn't say that wheal they mat that first 

	

JO 	night. approximatley two, three weeks before the 

	

11 	rape. they had sex. 	The victim denies that. 	If it 

	

12 	were true and she had admitted it, it w.luldn't have 

	

13 	mattered. You don't break into somebody's house and 

	

14 	rape them wherher you had sex or nor. She didn't 

	

35 	have any motiVe to lie In eAther event. What the 

	

16 	defendant says makes no sense. 

	

17 	 tie says he was at the apartment complex 

	

18 	on December 5th to rent an apartment. Wall. Michael 

	

IQ 	Harper testified that he had been 86'd trom the 

	

20 	apartment complex sod that's what caught his 

	

21 	attention the fact that he was on the premises. 

	

22 	Mike Harper didn't know anything about a rape. he 

	

25 	djOrt , t hear a woman scream, He went to the 

	

24 	apartment manager or wherever you go to report 

	

25 	somebody being on the premises. 

22 
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I 	 Later, when the defendant was leaving, 

	

2 	partially unclothed and here are those words eunin. 

	

3 	I will write them on the chart. The defendant says 

	

4 	he walks into the victim's apartment with the door 

	

5 	unlocked and he immediately goes upstairs. Well, 

	

6 	how did he know she was upstairs? He never *laid he 

	

7 	hnd been An the apartment before. Certainly Ms. 

	

8 	Hawk said he had never been, but up he goes and she 

	

9 	in scream.ing and he thinks that's funny. So he 

	

]0 	starts screaming too. Does that make any sense? Tt 

	

13 	does not make sense. If he warp there for a romantic 

	

12 	liaison wlth a woman, why would she scream tor 

	

13 	help? Why would Michael Gomez say he hoard screams 

	

34 	for help, somebody please help me? 

	

15 	 He says they attempted ooneensual Rex and 

	

36 	these words aren't so bad, but he couldn't get off, 

	

17 	He says the victim says, "Your 	nol hard, you 

	

'IR 	can't do it. 	Your dick's not hard.' What JR 

	

39 	interesting about that is that word because that's 

	

20 	not Penny Hawk's word. That's the defendant's word 

	

21 	because when he walked out of tha apartment complex,- 

	

22 	what did he say to Michael Harper? -"I came twh 

	

23 	and I'm golnu to use the word penis. "My penis was 

	

2A 	too hard," that's not Penny's word, that's his. 

	

25 	 He left the apartment not dressed, 
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I 	combing his hair, shirt off, whatever he was 

	

2 	wearing, confirmed by Miohaal Hhrper iind the police 

whn saw him and follnwed him because he looked 

	

4 	suspicious. The defendant says he does it al] the 

	

6 	time. My question is if you are there for a 

	

6 	romantic liaison with a woman, why is he leaving in 

	

7 	such a hurry, why is she on the phone according to 

him and he's just left, Ha, ladiRs and gentlemen, 

	

9 	nothing he nays has made any sense at ail and the 

	

30 	jury instruction on credibility tells you that if a 

	

11 	witness has lied about any material fact, you may 

	

12 	disregard their entire testimony. The evidence Is 

	

33 	certainly clear that the defendant ha a fled. 

	

14 
	

Remember i told you about corrOboreting 

	

15 	evidence, we are going to do it right her. The 

	

16 	State need not corroborate Penny liawk , a testimony in 

	

37 	any renpeCt. Tt just so happens that even without 

	

IR 	her aseintance, the corroborating evidence in 

	

39 	there. First one the watch. Jodi is home late in 

	

20 	the evening On the 41:h, mom graveyard worker, her 

	

21 	days and nights are the opposite. She goes out for 

	

22 	awhile. Jodi expects her back, doesn't lock the 

	

23 	door. mom gets home in time to give andi a ride to 

	

24 	work and Jodi can't find her watch and also some 

	

25 	money As missing. They are late. she gets her to 
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I 	work. 

	

2 	 5:30 in the morning or before 530, when 

	

a 	Jean litchi has to be at work, that watch that was 

	

4 	there when Jodi went to bed la gone An the 

defendant's possession and he's givIng It to Jean 

	

6 	Behl. The delfencinnt's story in he bnnght At in a 

	

7 	crack alley. I don't think we have to ask the 

	

ft 	defendant what crack man. We're all adults. 	Tt 

	

9 	hits the newspaper every single day. crack 

	

20 	cocaine. It's whore he said he bought it in a crack 

	

11 	alley. 

	

12 
	

Cortoboration number two, the key to the 

	

13 	aonrrment. Jodi didrOt know her key was missing 

	

14 	until mom Was In the hospital, she's trying to lock 

	

15 	up Co vet out and she has no key. The defendant is 

	

16 	in custody. She telln John Fox, hmy key is nnw Done 

	

17 	too." Detective Fox responds back to the Pill. 	liow 

	

ia 	not oniy the defendant hall the watch, of conrRe i  we 

	

19 	don't know that he has the watch at this point, hut 

	

20 	For purpose, 	f triaJ, you cion aeR every time, it 

	

21 	points directly to Lefendant Moraga. John Fox 

	

22 	checks, he hat-. an outline of the key, key matches; 

	

23 	he signed out for the key, takes it to Jodi. They 

	

24 	try it to the door, he trios it in the dont', 14 

	

25 	fits. 
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	 Defendant's exp.ianation, 1 want ymn tn 

consider the reasonableness o .f this explanation, 

round on Einar: Wail, I -uppoeq a reasmnable 

4 	question would be it you are involved romantically 

6 	with a woman either for just a short encounter, 

6 	obviously you are getting along, obviously you want 

this Sexual thing to happen. You find n key - on her,: 

	

8 	floor and. you pick it up and put it in your pocket 

	

9 	and out the door yOu go. Is that reasonable? No 

10' 	 cnrrobnrating evidence number three, 

	

11 	scream for hnlp. Certainly rio.ersason TM scream Eor 

	

12 	help ont the bathroom window or the mpathirm 'Moor 
• 	• 

	

13 	.unlese you need somq he p.  t suppose romantic 
	

a 

	

'14 	partners CNri be playful An their BOK and joke 

around, "If'you donit leave ma a3pne. I'm going to.  

	

16 	scresm,u, but that's not what this wes. This was 

	

37 	him, he said on hin wav upataArti, '. and mfie . in 
. 	• 

	

18 	screaming. That'S not the way It happened. She saw, 

	

19 	hlm in her bedroom doorway. and she tried ta get t 

	

20 	the window to scream' for help and that -1 s what Mr. 

	

21 	Gomez heard.-  Hr. Gomez didn't hear a male voice. 

	

22 	He said he heard a female voice screaming for help, 

	

23 	"Help1 somebody beip me," and he tried to Vind mot 

	

24 	where it was, the direction it wes coming from. He 

	

25 	couldn't. 

PATSY K. SMITH, OFFTIGIAL COURT RRPORTKA 

416 



	

I 	 The detnndant's explanatiOn, he thought 

2 	it was funny, 

	

3 	 There Jo some more corroborating evidence 

	

4 	and It actually came from the defendant himself. 

	

A 	That little triangle means defendant. defandant's 

6 	statements. Coming out of Penny Hawk's apartment, 

	

7 	he runs into Michael Harper. Now, judge Michael 

	

8 	Harper like would ynn anybody else who if a 

	

9 	defendant had been 06 1 d brit] knew him an Snnny, 

	

20 	didn't know him beyond that, they weren't friends, 

	

11 	Michael worked there. He had no motive to make it 

	

1? 	up or lied. 	Tt's just what he heard. 	He didnit 

	

13 	know a rape occurred and the defendant askRd h1m 

	

14 	and, yeah, what did the defendant sly? "Rex from a 

	

i5 	woman, it wasn't thR hRst piece, but my dick is 

	

16 	still hard, arid T came twice. ° That's important. 

	

17 	That's a quote ca -- I'm not onItig to write all 

	

16 	that, but Tim going to use the wore twice and yriu 

	

10 	will know what I'm referring tn. Michael Harper 

	

20 	didn't know a rape occurred. Penny Hawk hadn't 

	

21 	talked In Michael. 	Penny IA 	the hosplha/. 

	

22 	Prince arm gettlnu all this information. Denny 

tlji thn pnItoe he did it to her twice, tw%ce, 	The 

	

24 	defendant admitted twice ea Michael Harper as he's 

	

25 	leavInu. 	On the stand, the defendant nays I didn't' 
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I 	get off. 	T don't know how to write that, get nff. 

	

2 	 Talks to Jean Behl, former girlfriend, 

	

3 	couple weeks agn, "7 had this case beat until ymu 

	

4 	turned in the merchandise." She didn't remember hi,, 

	

A 	exact words. That shows this defendant's 

	

6 	arrogance. VOA '  hR w1/3 hnun nnu with a woman 

	

7 	without her consent. TWidently not Penny Hawk anki 

	

6 	he beJleven he had thia case heat until Rho turnited 

in the watch. Well, that's certainly something that 

	

If) 	you as jurors Conld dl 	uIsS. 

	

11 	 Tnke the watch off, the key, the scream 

	

12 	for help, his statements, his testimony, did he have 

la 	thig cane bent without the watch? It's not 

34 	important beoaune we have the watch, hut that shows 

16 	his arrogance. Case beat. Would you have eex with 

25 	a woman against her wili, without her consent? 

17 	Yes. 

LeavInu the defendant's statement for a 

10 	moment, we have linme ecientific eviderice. The 

2.0 	dP(endant f:ertain)y put himself in the apartment by 

	

21 	hix own testimony, tint before he tentified, we 

' 

22 	him placed thcre. 	Michael Harper placed hJip there, 

23 	but the fingerprAntL4 conflryled that, het he 

24 	confirmed all that. 

25 	 So we know our evIdance is correct, hut 

28 

PATSY K. SMrTH, OFF1CIAt COURT HRPORTSR 

418 



we have some scientific evirlence, we have vaginal 

	

2 	poniing of a clear or wbite clear liquid inside ihe 

	

3 	Vaginal cavity. We have nperm slides, the vaginal 

	

4 	s31des i  we have sperm no defendant's -- r don't have 

	

5 	Fir word for underwear, so Tim going to pt shork!-!: -- 

	

6 	on the defendant's shorts. HIS emplanstion, he 

didn't get off. 	Again, didn't get off. 

	

6 	 Sixth and _last, motive and motive, you 

	

9 	saw what It's like fist' the victim of a rape to uer 

	

10 	up on the fttnnd and testify to th 	ost inkimate 

1:h$N1 14  that 

 

in haPPen between consenting adults. 

	

12 	Se n 3s legal. sex can be fun. 	It can be 

	

13 	compasaionate. It can be al/ the things that yon 

	

14 	have experlenced in 3ife. You can make babies with 

	

15 	sex. Sex that way lc not violent, 	Tt has ortan 

	

l6 	been said that rape IA a crime of vJoience. it 

	

17 	deLinitPly not a crimp or passion. 

What motive doss this woman have to onme 

	

: 19 	in and lie? Von probably read in the 	per n lot, a 

	

20 	10t of women don't even report being raped, hut she 

	

'71 	did. Why wou1d she iiel What's her motive? Shp 

	

-22 	met the man once, You certainly can question her 

	

23. 	judgment, althongh silo went to a neighborhooLl bar 

- 24 , where she goes; she met the defendant in the parkins 

25' lot.- Yeah, they raiked and had Rome drinks. They 
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went to Rascals and that's where he said to her, NI 

	

2 	want you to be my mama," and thatts when she decided' 

	

3 	this probably isn't the best decision I made in my 

	

4 	life and that was thp end of that. There waS nn sex 

	

5 	between these two and even Jr there were, it doesn't 

	

6 	matter. when somebody breaks Into ynnr house and 

	

7 	rapes you. Shp ha s no reason to lip. 

The trauma associated with getting up nn 
• 

	

9 	that stand and trying to - say words to you that come 

	

10 	easy for , me since theme are the cases that / an, but 

	

11 	for her . in front of all these men and only two 

	

12 	ladies, "He raped me," She danced ail around putting 

	

13 	hin penis into her vagina against her will. Those 

	

. 14 	words are bard to itay. 	. 

	

15 	 And then I said to her what happened to . 

	

15 	you at the hospital when you went? It's totally one 

	

17 	thing to be . raped, but now we go to the hospital shd 

	

18 	here comes another intrusion against your will 

	

19 	maybe, hst not in a legal sense, but you hRup to go 

	

70 	through it again. And the whole wheels of the 

21 	judicial system. what motive? 	be didn't know him,' 

	

22 	she had nothing to gall", we're not talking about 

	

23 	laughs here or married or divorced people fighting 

24 	over children, one yeala rape or you did this to the 

	

2a 	10,05, or whatever, we are not talking about that. 

•30 

PATSY K. RMYTH, OFFTCIAL COURT REPORTER 

420 



	

1 	 We are talking about a man who in 

	

2 	incredible, incredible arrogance taking what should 

he and what in a legal act and turning it ihtn a 

	

4 	crime of violence. Not oniy did he reps her onci. 

he raped her twice, Sometimes you can argue and 

	

6 	maybe even rightfully so that if A WOMAn is raped 

	

7 	twice, maybe it's just one act, but what AC there in 

sufficient time intervening for a person of normsl 

	

9 	sQnses to pause and reflect upon their actions, 

	

10 	whoa, whna. T better not. Re had time, he wao in 

	

11 	control. he didn't lot her go, he hrhgged to the 

	

T2 	gardner what he had jusit done. 	Ne' 	ity nt non. 

After the evidenon cams In and ynn know 

	

14 	what your case is about and von put it together and 

	

15 	you hear it, t started locking at the burglary 

	

16 	charges specifically CnUnt T. 	Burglary with intent 

	

17 	to commit lArceny, Well, we know he took the watch 

	

18 	and wo know he prnbably took some money 

	

19 	circumstantially, but WAR that hie intent at the 

	

20 	time he entered? I don't know thar the evidence 

	

23 	shows that and that's being quite candid with ynn. 

	

22 	Our whole theory has been that he probably was 

	

23 	looking for Penny when he entered and, in all 

	

/A 	likelihood, he got the house key at the same time . 

	

25 	and then he came hack several hnurs later. Unless 
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1 	yen, in your own mind, determine that he'R gui3ty 

	

2 	beyond a riealsonab2e doubt with that element entry 

• with the intent to commit 2arceny 1  then acquit him 

	

4 	on Count T. I'm going to leave it up to you whether .  

	

5 	the evidence Is there. 

WR know what he did when wo went in. Hp 

	

7 	certainly stole the watch. Was that his intent of 

• when he entered in light nf what hi 

• enbnegnently? I don't know. That one is left up tn 

	

JO 	you, but ladleg and gentlemen, heyoud a donbt, hels 

	

11 	' 	the only nne in thls trial who had lany 0.1rItive 

	

2 2 	whataoever to lin. He'n on trial rnr pomp very 

	

13 	serious charges. He violated the dignity of a woman 

	

14 	and .11-  can happen the other. way, thp d)00.1ty J)11  a 

	

15 	man can alai) be violated. UP, lied to you prom the 

	

16 	atand, The evidence does not Follupo4-t ope wor4 twit 

	

17 	he said and the state asks you, at c minimum, to 

	

Is 	convict him of the second count or burglary and two 

	

19 	counts of sexual assault. t w311 leave to your 

	

20 	determination and ynnr good judgment that element of 

	

71 	spocific intent aps regarding Count TI 

	

22 	 Thank yno. 

	

23 	 THE COURT: 	N. Hillman, di yell& want the 

	

24 	bailiff to remove that? 

	

25 	 MR. lirr.T.MANI 	I will just turn it MR. 
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I 	Lippis may use At again. 

2 	 May it please the Court. 

3 	 THg COURT: Mr. Hillman. 

4 	 mR. KIGGMAN: MR. Lippia. ladies and 

5 	aent]emen or the jnry, now Mi9..Moraga ie 3ucky.that: . - 

5 	he lives in the united States of America where he 

7 	han 12 open minded . people to determine his fate. 

a 	Thee are, many countries in t he wor2d where a man or 

9 	a woman is guilty untl) they can prove thamaolve4 

10 	Innocent and I think all of us are lucky that we 

11 , don't live in 	nuntry ofythat type. 

32 	 AG a matter or Fact, Mr. Moraga didn't_ 

13 	need to testify, We dlAn't need to Ocs anything in . 

14 	thie case because it la upon the State to prove thelr'A, 

15 	case and they have to prove it not beyond a shadow 

16 	of doubt, but RS the instruction says, beyond a 

37 	reasonable doObt and we Will talk a little bit more 

18 	about that, but like N. LAppis, I thank you ton for 

19 	yntir time and your attention. Your job Isn't an 

20 	easy one. 	TI' s not always an interestinu one, bill' 

2.1 	it is an essential one ber:anso. without you, the 

22 	system just would not work, it wouldn't work. 

23 	 Something else I would like to talk abnUt 

24 	is also Chat NR. LippAs and T would have made 

25 	statements about and will make statements About the 
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evidence, about what we heard and if anything we say. 

2 	doesn't jive with your recollection, it's'. not 

	

3 	because either one of HA are trying to misrepresent' ' ' 

	

' 4 	' anything. 	It' 	imply bacause .'we hr thinge'in 

	

5 	way, perhaps you heard it In a different way, but 

	

6 	neither one of us, I have known Ms. LiPilis-fc'r a , 

	

7 	long Oink., w0 -03d intentionn .11y try In misfead you . 

	

6 	about anything. 

	

9 	 These are very Rericiatk charalis. They are 

	

10 	chargeA . that are senaltive to people, sensitive to 

	

31 	you sensitive to the people that are involvqd.' 

	

12 	The 	just have a way of reachiug into your: gut ?Ind 

	

Aa 	just grabbinu you. It's aomething that caanOt he 

	

14 	taken lightly by either side. 

lb, 	 Tbeeo chargfte are here for you Co decide 

	

16 	what actually happened, we have two differeht 

	

17 	stories and basically the real issue here is 

	

18 	consent, did consent occur or didn't it, and that'S 

	

29 	going to be your decielon to decide. The State 

	

20 	called a great number of witnesses in thJs case and 

	

21 	there Is quite a bit of testimony regarding 

	

22 	dAfferRut things. 

	

23 	 Firkt, I'd 	tn reepond a littlk bit . 

	

74 	to same of the things that MA. LIppis brought up, 

	

25 	some of the queutione that she bt-ought up. FIrnt of 
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• 	• 
aAl, she ststed that Mr. Moraga left in a burry and 

2 	nhe asked why would he JAe An sunh A hnrry If thin 

	

3 	was a romantically lial%on, as Mr. Mnraaa stated. 

	

4 	Well, be left In a hurry because Penny told him thar 

	

5 	she had to an to work, that there wasn't much time. 

	

6 	 She anked about the key, he OCksd the 

	

7 	Ney up nfr the floor. Why .  would he pick the key 

up? My response to that in if he' s lying, why 

	

9 	didn't he olike nrs 0 better story'? It would have 

	

10 	beuts very eany for him to sAy, well, the auy that 

	

11 	bought the watch, the guy gave me the key or nome 

	

12 	other ridiculoun 	 hut he didn't do that. 

	

ta 	he is lying, why wouldn't he make up A beiter gtnry 

	

14 	than T skew It no the grit-mild and picked it up. 	lt , e 

	

111 	not a benefit nf the defendant to say T WAR in a 

	

16 	woman' 	tinisse, I naw the izety oil the flnor and 

	

17 	picked it up. 

no matter what you thJnk of Mr- 

Mnragn, no matter what he looks 'Ake or what you 

	

20 	think abont. him, helm not no trial for 11.is leinUO 

	

21 	he's not an trAaJ for his arrogance either. F“I'm an 

	

22 	trial for That he's beers nharged with. 

	

23 	 Now, the stete's burden Je to Eshow beyond 

	

24 	a reasonable doubt that what happened is Indeed what 

	

25 	he's been charged with. There is an instrtictinn 

3 5 

PATSV K. SMITH, OFFTCIAL 11011FIT •WRPORTEN 



I 	thet explains what reasonable doubt' is And I'd like 

? 	tn tell you a story I have heard that better 

3 	Illustrates reasonable doubt. 

4 	 Let's supposes that we had A cardboard box 

5 	that's about the size of' this desk right here find We 

6 	open up the top nf the box, into the box we tint a 

7 	cat, into the box we put a mouse.. Close the box, 

8 	come hack Jn two hours, open it back up. There's 

the r;at, hut-  the mouse le gone. What happenn to the 

10 	mouse? That's rpnennAble to decide that the. cat ate 

11 	the 'online. 	Tt'R jURi gone. 

12 	 Okay same scenario, open up the top of 

13 	the bog. put a cat in ir, put a mouse in ir, cloRe 

14 	It up, cume hick In two hCWr$ and, again, there's 

15 	the cat, but the moose JR gone, but thls time von 

in 	look down in the corner of the box and there's a 

17 	hole about two Inches Acrims. nia Lhe nat ual the 

IR 	mouse or did the mouse escape through the Kole? We 

11) 	don't know. There's a reasonable doubt a0 tO 

20 	whether or not the cat ate the mouse. 

21 	 Now, Fenny Hawk came An here and 

22 	testified and toid you her verSion of what had 

23 	happened. She stated that, number one, Mr. Morava 

74 	threw her around, threw her Into the wall, that he 

25 	plishr.d her down the x4tairta.PripJi dle Erom 'helm) 

Sa 
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I 	pushed down the stairs, people get broken hones from 

	

2 	being pushed down the stairs and, yet, when Mr. 

	

3 	Relech came in and testified, , Dr. Reisch utnted that 

▪ there was no obvions trauma. In other wordn, there- 

▪ weren't any injuries he could see, no bruises,.no 

	

6 	outs, no ecrapes, no oarpet burns. none of that 

	

7 	exieted.. 

	

a 	 if you looked at Mr. Moraga, when he took . . 

• the stand, he had a hard time walking up the eters; 

	

10 	Therels.been •esimoily 'that at the •3me he wan 

	

. 11 	wearing a knee brace and y04 eansee physicany )1(011' 

12. rit,It a. very 8trong person, Now anybody' that ever 

	

13 
	

tried to pick , anybody eise up knows that when yen 

	

74 	lift aomehody, yon don't lift with your armg, You ' 

	

35 	lift with your legs, Mr. Moraga wa . physically 

	

16 	fricapablp ra• doIng that. 

	

17 	 . Now, there were fingerprints found in the 

	

111 	house, There were on./y three uneable nnes and thffy 

	

19 	are two different hands, not In such a manner that 

	

20 	you would plepeat Beloannri rn pick up the cAn rar hnIr 

	

21 	spray or the drinking glees. Perhaps that has been 

	

22 	exp1ained, but what. han nnr hRen nxptalned Is why 

	

2. 	werf!.n't there more fingerprints? For example, no 

	

24 	fingerprints orr any door knobs anywhere, A Warealte • 

	

25 	which is very adept to plotting up fingerprInre• 

37 

PATS'' E. SMITH, oPrrciAr. COURT REPORTER 



• 
	

1 	something smooth and hard like that. No 

	

2 	fingerprints off Jodi Howard's wal/et either which 

	

3 	Is where the money was taken from. 

	

4 	 Unda Errichetro came In and Testified 

	

5 	about the results'of her ecOentjfic .1nt144gOgationn, 

• she stated thRt there was indeed n poo].found An thR .  

	

7 	vagina of ,Penuy Hawk -- excuse me -- of clear 

B Liquid. ; She atteMpted to type the blood type of Mr- 

• Moraga, the b2ond type of Ms. Hawk find found them la 

	

10 	bolt be O. She-then went into a sub-type 

	

11 	exnmlnation, WAA unable to identify any sub-fypings 

	

12 	that would definitely or that would separate thR two 

	

is 	or them, put te hi two different categories' and, 

	

14 	Yet, .thip P001,' Clear pool of liquid cameback Aft 

	

15 	being the type that wee consisten.t with Penny Hawk. 

	

16 	and not with Mr. Moraga. .Mor did N. Errichetto 

	

37 	state ('hat' this von) of )3gwid could not have coosi 

	

18 	from a previans . sexnal encou.ntei t.het occurred a 

	

19 	'temple of day before, according to pr. Rilinoh's 

	

20 	testimony. 

	

21 
	

me, Errichettm aiso testified t . hnt both 

	

22 	Penny Hawk and Roy Moraga are secretors and thnt an 

	

23 	percent of the populntion arE. Recreter. Wilat dook 

	

24 	that mean? We]), It means that your blood type 

	

25 	comes through your bodily liquids. It alsn mpann 
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1 	that -- well, it also means that yon should hp able 

	

2 	to identify someone in their blnod type through 

	

a 	those secretions. 

	

4 	 Now, again, thp pnnl that WAA found iu 

▪ the vag)na was of an 0 type, the type nf Ms. Oawk 

	

6 	also of Or. Moraga. WhPre it name Prom, the State 

	

7 	has been unable to specifically sAy and Ehatag tha 

• whole point of that dlaouanioo. 

	

9 	 Now, Kr. Morava stated that hp hnughr thp 

	

10 	watch. Jodi Howard ntrited that the door wan Jell- 

	

11 	open that night in the middle of the night. We 

	

22 	don't know whn went in that house. 	En this day and 

	

is 	eUe and esvecinJay of the neighborhood where these 

	

14 	incidents took place, it'R not nnonnmon for home 

	

in 	burglaries to occur. 7t' not unoommnn that the 

	

16 	perpetrfltnro of thoaa bUrglaripS are perrplfb who are 

	

17 	lnoking for money and for things to buy drUge with 

	

IS 	knd where eine weinld you find anmenne like uhat hut 

	

19 	In a crack alloy a few bourn later. -WA Pntirely 

	

20 	paRsible. 	 'gra 1eiriyat4 outlandinh Aft the 

	

22 	State would ask you to bel.ieve. 

	

22 	 Finally, with regard to what Mn. Lippiv 

23 	talked about Intent on Count No. I of the burglary o  

	

24 	there hi been no evidence of intents, none 

25 	whatsoever. If you decide At was Hr. Moraga who 
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1 	went in rhat fArnt time, there As no evidencR nf 

2 	intent. We don't know why be went there, Jr indeed 

3 	be was Aber°. Mr. Voragn denies being there. 

	

4 
	

Nnw, ladies and gentlemen, this in an 

iMportent case to both sides. It'n a serious CARP 

	

6 	to both sides and t would ask that you don't lei 

	

7 	your emotions get Involved here, but 1, 011 It dnwn, 

nee yOlir ronson, listen to what'Ft said and decide an 

	

9 	objectively an you in what yoOr decision in going 

	

10 	to be and nt the end or your deliberationR, T reel .  

	

11 
	

onnrident that you will come beck with verdicts of 

	

12 	not guilty for Mr. Moraga. 

	

23 
	

THE COURTt Ms. Lippin. 

	

14 
	

MS. f.TPPTS! 	Thank you, sir. 

	

15 	 Yriu will be 011t in rime fnr lunch. 	T 

	

J e 	havp a couple of question:3 here. 

	

17 	 Mr. Hillman uRed thR word absolutely no 

	

111 	intent cle Court I Or any evIdence fu RUpporV it. 

	

19 	Thern JA evidence. Ynur dectnion in whRther there's 

	

20 	enough and T brtng it tip An you only nut nf 

	

21 	fairness, hecanRe considering the theory e.f the 

	

22 	case, the State wasn't even sure .1( thar wau 

	

2Z 	sufficient evidence, and if there in pot, yntl Ahmild ' 

	

24 	acquit him as to Qnuut I, hut that's all. 

	

25 	 Mr. Hillman brings up flugerprin% - si and 
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1 	wants to know why weren't there anywhere else. 	T 

	

2 	hope ynn lietened in 111chard Hague's Testimnny. 	He 

addressed that issue we don't on around touching 

	

4 	VIIJULIA like thin intentionally trying Vn leave 

6 	prints, As a matter of routine living, we mnve 

	

6 	quickly prints smudged and you cannot always tind 

7 	identAtiable prints. He defined them, however, 

	

8 	where he wan directed and when the pnilce dr' an 

	

9 	Investigation, they ask where a victim was and even 

	

10 	the last plaCe hP happened to 141 ,3 was in nprayiug his 

	

11 	hair ana uetting rpelay to go our and that's where 

	

12 	the f1ngerprints -- identifiable nnes Were found. 

	

13 	 Of course, it's not really Ampot.rant at 

	

14 	thin point becautiA we haVe developed that evidenoe 

	

15 	NI put a iron there to show this is wilmr he was. 

	

16 	Ho has already admitted I'D being CherP. 	So don't he 

	

17 	stdetrackfld by At, 	we're not dealing 'low with an 

	

38 	isenn of Identity. Wm know whn it is. The only 

	

19 	issue, ali be it weak that it in, iR the 'untie. of 

	

20 	coorlent. 

	

23 	 Mr. Hillman nays that conldn't the 

	

22 	defendant have made up a better story? Weil, 

	

23 	defendant -n aren't, by nature, very brilliant and 

	

2:4 	it's very dirficult to exp./Rio a way how ynn get 

	

26 	somebody's house key. Ioan prior tn you a better 
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1 	stnry. We were having consensual nex, getting along

2 	really great and she gave me a house key nn T could 

come and go. That's not tno hard In think tiv, but 

	

4 	you know that itts not what happened because It was 

	

5 	Jorli's house key. 

	

6 	 Mr. Hillman, 	heard him once before in a 

	

7 	pretty sterling argument talking about the box with 

the cal aria monFe mtid then T thnfight It was adorable 

	

9 	and I still dn. 	it exp.leins quite nicely reasnnatellt 

	

10 	dOubt. 

	

11 	 In thin caaie. however, the nnly perAnn 

	

12 	who's playing cat Rnd mnose with victims, with the 

	

13 	jndicfal system. Ana in this eetivtroom Is the 

	

14 	defendant Rny Moraga. 

	

15 	 Thank you. 

	

16 	 THE COURT: Mr, Bridenburg and Mr. Sean, 

	

17 	we are going tn tempnrarily excuse ynu and you Are 

	

18 	free to go home, but pleane leave you, telephone 

	

29 	number with my clerk and then If we need you, wR 

20 	will telephone you to come back. 

	

21 	 Think ynn. 

22 	 Thank you, Mr. Bridenburg. 

	

23 
	

MR. RRIDENBURA: Thank you. 

	

24 
	

THE COURT: Thank you, Mr. Bean. 

	

25 
	

mt. BEAN: Thank you. 
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1 	 TI R COURT: The clerk will swoar the 

	

2 	officer to thlrt charge n( the JuOy. 

	

3 	 At till::: time, the nfricer was dully 

	

4 	 sworn.) 

	

6 	 THR counT! &miles and gentlemen, the 

	

6 	case is submitted to you for ynur dEOSbnration. TI 

	

7 	you will just foJimw the ba1liff, he will tRke ynn 

	

8 	tn the jury deilberation room. 

	

9 	 (Off the record at 11:40 a.m. and beck on 

	

ln 	 the rocnrd at 3:4.)3  

	

11 	 THE COURT: uadies and ge;Itlemon, hAve 

	

12 	yell reached A verdict? 

	

1R 	 rfier Ims. inquire, who Ja the fnreman2 Yes, 

	

14 	Mr, Trib1or7 

	

15 
	

M. TM:1LBR: 	Yes. 

	

16 
	

THE COURT: Have yon reanbed a verdiot? 

	

17 
	

MR. TIMMER: Yes, we have. 

	

18 	 THR camir! Wuhld ynu hand the Forma nr 

	

lq 	verdict ta th‘t! 	 piease. 

	

20 	 no ynn haup the other fnrms ni vet-diet 

	

21 	that were hot lusPd? 

	

2a 	 MR. TORLRR: They are right hero. 

	

23 	 THE COURT: Okay, may XSee thnse, 

	

24 	pea? 

	

25 
	

Thanks. 
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1 	 The c/erk will read allnwed the verdicts 

	

2 	and inquire ni the jury if.thoeite nre their 

	

3 	verdicts. 

	

A 	 THE CERE: 	"Verdict: We the jury 5n the 

	

5 	ahove entitled case find the defendant guilty of 

Count 1. bur]ary, dated this 15th day of Mai.ch. 

	

7 	J990, Maward G. Tnbier, foreverson. 

Verdict; We thi jury in thR above 

eutitled caltge find the defendant aviJty of Count TT, 

	

30 	burglary, dated this .15th day nf March, 199D, Hnward 

	

11 	G. 'fabler, frireperman. 

	

12 
	

Verdict: 	We the jury in the above 

19 	entAtled case find the defendant guilty a, Count 

	

14 	TIT, sexaal assault, dated this 15th day of March, 

	

th 	199o, Howard L. Tnbler, foreperson. 

	

16 
	

Verdict: WR the jury In the above 

	

17 	ent1tIed case find the defendant guilty of Count TV, 

	

1A 	Segnal af,snault, dated this 1hth day of March, 199D, 

39 	Howard L. Tobler, foreperson." 

	

Rn 	 Gadies and gentlemen of the jury, aro 

	

21 	those your verdicts as read so say you one. so say 

	

22 	you all7 

	

23 
	

THE JURY: iIn Unisoni Yes. 

THS COURT: Poll the jury. 

	

25 
	

THE CGFRE: Yee, sir. 
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1 	 Dan103 cr-iper, arR Are thone your 

	

2 	vRreiiote es read7 

	

3 	 MR. COoPER: 	Yes, ma'am, 

	

1 	 THE O1E111.L: 	Marin Nrrneoden, are rhoum 

	

5 	your verdicts BR read? 

	

6 	 M. MERHANOE7.r Y. ma'am. 

CNERK: 

	

7 	 THE 	 Gerre Pitteuuer, are thoep 

your verdichi As read7 

M. PITTENGER: 	Yes, ma'am. 

	

10 	 THE CLERK: David Rarnehy, are thnue your 

	

11 	vitrdlcte as read? 

	

32 	 MR. SARHERY: Yes, Rir. 

	

13 	 THE CLERK: Colleen Winney, are thmke 

	

14 	your verdicte as read7 

	

15 	 MS. MOONEY: Yea, ma'am. 

	

38 
	

THE CGENR: Kenneth Novalz, are Ihnee your 

	

17 	verdicts as read? 

	

1R 	 MR. NCVAK: 	Yes, ma l aM. 

	

IS 	 THE OF.ERK: Clarence Morgan, .-Ire those 

	

20 	your vordlols aa rPad7 

	

21 	 H. MOAN: 	Yes, sir. 

	

22 	 THE OLBRE2 Paul Petards, are those your 

	

2S 	verdicts as read? 

	

24 	 MR. PETAROE: YPEI, matam. 

THE Cr.LERK: michael Rnace, are thump your 
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MR. 1EA0O1 . , : Yes, ma'am. 2 

1 	verdicts as read? 

3 	 THE CLERK: Veronica Pike, are.thons your 

4 	verdicts 8N read7 

5 	 H. P .M: Yes, Irilam; 

6 	 THE CLER*t Howard Tobier aro thnse ynur 

7 	verdicts . as read? . 

8 	 MR. TORnER: Yes. , ma'am. 

	

9 
	

THE CT.ERK: And JOBR Neyva, Fire thnse 

	

10 	your verdlcts as , read7 

'MR. LEYVA: 	Yes. 

	

_ 12 
	

THE cnuRT! The e)erk wil) record the 

verdicas read. ' 

	

14 
	

With the recording of the verdicts, 

	

• 15 	ladioa•and gentlemen,':thls conclude0 your oervicea 

	

16, 	an jurors In thip case. 
_ 	• 	• 

	

17 
	

Before we discharge you And send 'you nn 

: 
18 	your way home, We do want to express the-Court's 

19 	thanks forIhe attention that you have giuen,ths 

20 	case. We all recognize It's not am easy job, tolLt 

21 	the system works, and It's a goO0 .9o0 rair nyHtem, 

ladles and gentlemen, becaume peOple IJIte yourself 

23 	dnucla youll time, your aetention, your energy, to 

24 	making the system work and we appreciate it. 	F 

25 	think you'll inok bank nn thin an a vainahln 
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eXpPelonce belnu able to be a pert nf the systPm, 

	

7 	Juni' nefting how it doeu work. 

We do thauk you and you are excused. Wm 

	

4 	are free to discw444 the case with anyone you W.nnt 

	

5 	to, if yOU want to, ana If you go down tn the jury 

adminAstrator's room an the first floor, she will 
N• 

	

7 	have vnuchers cut fnr yoU so y011 tah he paid before . 

	

ft 	youi go home. 

Thank ynu, )adies and gentlemen. 

	

10 	 (At this time, the jury left the 

	

21 	 courtronm.) 

	

32 	 THE COURT: 	At this kirot,,, the Innlivt is 

	

23 	revnking ball. 	Defendant will be held without 

	

14 	hail. 

	

15 	 We will cotainue the mAtter until the 

	

16 	1Rt1 of April at 'atm] n.m. for sentencing. 

	

1/ 	 MR, WILLMAR: Your Honor, Mr. Morega dne. s 

	

121 	have a knee problem suffered while he was working. 

	

14 	He's informed me that he'd like to have about 14 

	

20 	month after that, see if he can't get this medigni 

	

21 	vroblem taken nare nf bRfnre hq'n transported to thP . 

	

22 	prIn. Snems to me Jt would be taken care of here 	' 

	

23 	than once he gete tn vrison. 

	

24 	 THE COURT 	Are you seelug a doctor maw? 

THR DER2HDAN1: Yen, T. am. 
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27 
Assistant District Attorney 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	) 	
• 

) 
VS. 
	

) 
) 

ROY MORAGA 
	

) CASE NO. C92174 
) DEPT NO. VII 

Defendant. 	) 
) ORDER RELEASING EVIDENCE 

Upon the ex parte application and representation of REX 

BELL, District Attorney, by and through Assistant District 

Attorney, DONALD K. WADSWORTH, that evidence in the above 

entitled matter, held in the custody of the Clark County Clerk, 

is no longer required to be retained in evidence for further 

prosecution of this matter, and that its release to the 

apparent rightful owner is in the best interest of Justice, 

authorizing ALDINA MANG and/or NORRETA CALDWELL, Custodians of 

the Evidence vault, to break Justice Court seal for the purpose 

of returning said property to the rightful owner PENNY HAWKS, 

and good cause appearing therefore, 

IT IS HEREBY ORDERED that the evidence held in the CUStody 

of the County Clerk, being State Exhibit 13A, one Siekc watch, 

be and hereby are releasta_to PENNY HAWKS. 

Dated this _27  day of 

28 
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DISTRICT COURT 

2 
	

CLARK COUNTY, NEVADA 

3 	Eli F 

	

4 	THE STATE OF NEVADA, 

	

5 	 Plaintiff, 	) 
) 

	

6 	vs. 	 ) 
) 

	

7 	ROY MORAGA 	 ) 	CASE NO. C92174 
) 	DEPT NO. VII 

	

8 	 Defendant. 	) 	PETITION FOR RELEASE 
) 	 OF EVIDENCE 

9 

	

10 	COMES NOW, The State of Nevada, through REX BELL, District 

	

11 	Attorney, by and through his Assistant District Attorney, 

	

12 	DONALD K. WADswORTR, and moves this Honorable Court, ex parte 

	

13 	to release the following evidence in the above entitled matter, 

	

14 	to-wit: States Exhibit 13A, one sieko watch, authorizing ALDINA 

	

15 	HANG and/or NORRETA CALDWELL, Custodians of the Evidence Vault 

	

16 	to break Justice Court seal for the purpose of returning said 

	

17 	property to the apparent rightful owner, PENNY HAWKS, on the 

	

18 	grounds that said property is no longer required to be retained 

	

19 	in evidence for further prosecution of this matter and that its 

	

20 	release to PENNY HAWKS, is in the best interest of Justice. 

	

21 	DATED this Ariday of December, 1990. 

REX BELL 
District Attorney 
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DONALD K. WADS ORTH 
Assistant District Attorney 
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REX BELL 
DISTRICT API NE? 
NEVADA BAR#0u1799 
200 S. Third Street 
Las Vegas, NV 89155 
(702) 455-4861 
Attorney for the Plaintiff 
THE STATE OF NEVADA 

FLED 
str 13 izsarii 

rr: 

DISTRICT COT 

Clark County, Nevada 

THE STATE OF NEVADA, 	 ) 
) 

	

Plaintiff, ) 
	

CASE NO. C92174X 

	

) 

) 

	

DEPT. NO. VIII 

DOCKET NO. M 

VS. 
	

ORDER FOR PRODUCTION 

ROY D. MORAGA, 

	

	 OF INMATE  

Defendant. 
	 ) 

TO: ROBIN BATES, Chief of Classifications; 

TO: JOHN mORAN, Sheriff of Clark County, Nevada: 

Upon the ex parte Motion of THE STATE OF NEVADA, Plaintiff, by 

REX BELL, District Attorney, through DEBORAH J. LIPPIS, Deputy 

District Attorney, and good cause appearing therefor, 

IT IS HEREBY ORDERED that ROBIN BATES, Chief of 

Classifications, shall be, and he is hereby directed to produce 

ROY D. MORAGA #31584, defendant in Case No. C92174X, on a 

charges of Burglary and Sexual Assault wherein THE STATE OF 

NEVADA is the Plaintiff, inasmuch as the said defendant is 

currently incarcerated in the Ely State Prison located at 
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01/09/1990 	INFORMATION 

03/15/1990 	INSTRUCTIONS TO THE JURY 

07/07/1990 	JUDGMENT OF CONVICTION (JURY TRIAL) 

03/13/1990 	JURY LIST 

08/14/2013 	MEMORANDUM OF POINTS AND AUTHORITIES PETITION 
FOR WRIT OF HABEAS CORPUS POST-CONVICTION 

06/04/1990 	MOTION AND NOTICE OF MOTION TO AMEND 
INFORMATION 

02/20/1996 	MOTION AND NOTICE OF MOTION TO COMPEL, 
PRODUCTION OF SEMAN AND BLOOD 

02/05/1990 	MOTION AND NOTICE OF MOTION TO ENDORSE NAMES 
ON INFORMATION 

10/18/2004 	MOTION AND ORDER FOR FAILURE TO PROSECUTE AND 
REINSTATE MOTION TO VACATE AND/OR AMEND 
JUDGMENT 

02/22/2006 	MOTION AND ORDER TO TRANSPORT AND PRODUCE 
INMATE FOR HEARING 

7 

5 

4 

5 

3 

6 

6 

4 

7 

7 

1 

1 

1 

1 

7 

1 

4 

1 

1348 - 1350 

1033 - 1039 

710 - 714 

1066 - 1072 

449 - 450 

1126 - 1127 

1204 - 1209 

836 - 841 

1407 - 1413 

1510 -1520 

12 - 14 

45 - 69 

149 - 150 

44 - 44 

1461 - 1477 

88 - 120 

715 - 729 

34 - 37 

1078 - 1085 

1172 - 1176 

7 
	

08/14/2013 	MOTION FOR APPOINTMENT OF COUNSEL 
	

1478 - 1482 

8 	01/08/2014 	MOTION FOR APPOINTMENT OF COUNSEL 
	

1551 - 1553 

3 
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INDEX  

VOL 	DATE 	PLEADING  

8 	01/21/2014 	MOTION FOR APPOINTMENT OF COUNSEL 

6 	03/05/2007 	MOTION FOR APPOINTMENT OF COUNSEL ON APPEAL 

8 	01/21/2014 	MOTION FOR CORRECTION OF ILLEGAL SENTENCE 

5 	06/01/1998 	MOTION FOR ENLARGEMENT OF TIME 

7 	04/09/2012 	MOTION FOR ENLARGEMENT OF TIME (FIRST REQUEST) 

4 	04/11/1996 	MOTION FOR EXTENSION OF TIME TO FILE 
SUPPLEMENTAL POINTS AND AUTHORITIES 

7 	02/15/2012 	MOTION FOR JUDICIAL ACTION ON PETITION 

3 	10/03/1991 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

4 	02/20/1996 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

4 	03/05/1996 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

4 	03/11/1996 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

5 	02/25/2002 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

6 	01/10/2006 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 
AND FOR APPOINTMENT OF COUNSEL 

PAGE 
NUMBER: 

1573 - 1575 

1224 - 1225 

1558 - 1571 

908 - 909 

1360 - 1372 

794 - 797 

1346 - 1347 

451 - 451 

730 - 730 

762 - 762 

772 - 772 

972 - 974 

1128 -1129 

4 
	

08/26/1993 	MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS; 	686 - 696 
AFFIDAVIT IN SUPPORT OF REQUEST TO PROCEED IN 
FORMA PAUPERIS; MOTION FOR AMENDED JUDGMENT 
OF CONVICTION TO INCLUDE JAIL TIME CREDITS AND 
AFFIDAVIT OF PETITION 

08/06/2012 	MOTION FOR RECONSIDERATION 

12/16/2003 	MOTION FOR RELEASE OF DNA EVIDENCE UNDER 
NEVADA OPEN RECORDS ACT 

07/21/1992 	MOTION FOR RETURNING SEIZED PROPERTY 

03/11/1996 	MOTION FOR RETURNING SEIZED PROPERTY 

03/19/2014 	MOTION FOR RETURNING SEIZED PROPERTY 

01/02/1992 	MOTION TO APPOINT COUNSEL FOR APPEAL 

04/30/1998 	MOTION TO MODIFY OR IN THE ALTERNATIVE CORRECT 
ILLEGAL SENTENCE 

02/25/2002 	MOTION TO PRESERVE EVIDENCE AND ORDER 

08/06/1998 	MOTION TO STRIKE 

7 

5 

4 

4 

8 

3 

5 

5 

5 

1389 - 1402 

999 - 1009 

670 - 672 

773 - 776 

1591 - 1594 

469 - 471 

892 - 893 

975 - 983 

921 - 927 

4 
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3 
	

09/26/1991 	MOTION TO TRANSFER SENTENCING BACK TO 
	

442 - 444 
DEPARTMENT VIII 

5 
	

10/31/2002 	MOTION TO VACATE AND/OR AMEND JUDGMENT 
	

985 - 990 

06/27/1990 

10/30/1991 

09/27/1996 

06/13/1998 

09/22/1998 

02/17/2004 

02/10/2005 

03/02/2007 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

788 - 791 

829 - 832 

1086 - 1091 

1244 - 1251 

1502 - 1509 

701 - 704 

952 - 954 

955 - 962 

963 - 970 

1116 - 1119 

457 - 461 

145 - 146 

463 - 463 

850 - 851 

912 - 912 

949 - 949 

1041 - 1042 

1109 - 1109 

1220 - 1221 

4 

4 

5 

6 

7 

4 

5 

5 

5 

6 

3 

1 

3 

4 

5 

5 

5 

6 

6 

04/09/1996 	MOTION TO WITHDRAW AS COUNSEL 

08/02/1996 	MOTION TO WITHDRAW AS COUNSEL 

10/19/2004 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED 

09/13/2007 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED 

10/30/2013 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED; REHEARING DENIED 

10/30/1995 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

04/30/1999 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

06/01/1999 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

06/01/1999 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

05/02/2005 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

10/04/1991 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - REMAND 

5 
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DATE 
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NUMBER: 

09/17/2012 

12/16/2013 

01/31/2014 

02/22/2006 

09/19/2011 

09/27/2013 

02/13/2007 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF CHANGE OF ADDRESS 

NOTICE OF CHANGE OF ADDRESS 

NOTICE OF CHANGE OF HEARING 

NOTICE OF ENTRY OF DECISION AND ORDER 

1444 - 1448 

1533 - 1535 

1576 - 1579 

1177 - 1177 

1321 - 1324 

1500 - 1501 

1210 - 1216 

7 

7 

8 

6 

7 

7 

6 

7 
	

08/21/2012 	NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS 1414 - 1421 
OF LAW AND ORDER 

7 
	

12/09/2013 	NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS 1521 - 1532 
OF LAW AND ORDER 

4 
	

04/17/1996 	NOTICE OF ENTRY OF ORDER 
	

799 - 802 

09/20/1996 

10/28/1996 

05/29/1998 

07/07/1998 

04/08/2005 

04/22/2014 

02/26/2002 

03/14/2012 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF ENTRY OF ORDER 

NOTICE OF HEARING - CRIMINAL 

NOTICE OF MOTION 

842 - 849 

854 - 861 

904 - 907 

917 - 920 

1112 - 1115 

1603 - 1605 

984 - 984 

1354 - 1354 

4 

4 

5 

5 

6 

8 

5 

7 

3 
	

10/03/1991 	NOTICE OF MOTION MOTION FOR WITHDRAWAL OF 	452 - 456 
ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

4 
	

03/05/1996 	NOTICE OF MOTION MOTION FOR WITHDRAWAL OF 	763 - 766 
ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

06/29/1990 

08/02/1990 

08/17/1992 

03/30/2005 

04/29/2011 

02/10/1992 

ORDER 

ORDER 

ORDER 

ORDER 

ORDER 

ORDER APPOINTING COUNSEL 

147 - 148 

151 - 152 

684 - 685 

1110 - 1111 

1252 - 1320 

473 - 473 

1 

1 

4 

6 

6 

3 

6 



89C092174 	The State of Nevada vs Roy D Moraga 

INDEX 
PAGE 

VOL 	DATE 	PLEADING 
	

NUMBER: 

1242 - 1243 

915 - 916 

1031 - 1032 

1601 - 1602 

6 	03/23/2007 	ORDER DENYING DEFENDANT'S MOTION FOR 
APPOINTMENT OF COUNSEL 

5 	06/30/1998 	ORDER DENYING DEFENDANT'S MOTION FOR 
ENLARGEMENT OF TIME 

5 	01/07/2004 	ORDER DENYING DEFENDANT'S MOTION FOR RELEASE 
OF DNA EVIDENCE UNDER NEVADA OPEN RECORDS ACT 

8 	04/17/2014 	ORDER DENYING DEFENDANT'S MOTION FOR RETURN OF 
SEIZED PROPERTY 

7 
	

10/05/2012 	ORDER DENYING DEFENDANT'S MOTION TO RECONSIDER 1451 - 1452 

8 
	

03/12/2014 	ORDER DENYING DEFENDANT'S MOTIONS OF FEBRUARY 1589 - 1590 

8 

5 

5 

04/15/2014 

05/28/1998 

08/27/1998 

12, 2014 

ORDER DENYING DEFENDANT'S POST-CONVICTION 
PETITION REQUESTING GENETIC MARKER TESTING 
PURSUANT TO NRS 176.0918 

ORDER DENYING DEFENDANT'S PRO PER MOTION TO 
MODIFY OR IN ALTERNATIVE CORRECT ILLEGAL 
SENTENCE 

ORDER DENYING DEFENDANT'S PRO PER MOTION TO 
STRIKE 

1599 - 1600 

902 - 903 

945 - 946 

462 - 462 

991 - 991 

1040 - 1040 

1165- 1165 

1487 - 1487 

440 - 440 

441 -441 

1189 - 1190 

10/23/1991 	ORDER FOR APPOINTMENT OF COUNSEL 

11/21/2002 	ORDER FOR APPOINTMENT OF COUNSEL FOR POST- 
CONVICTION RELIEF 

02/11/2004 	ORDER FOR PAYMENT OF EXCESS FEES 

01/12/2006 	ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS 

08/26/2013 	ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS 

09/13/1991 	ORDER FOR PRODUCTION OF INMATE (CONTINUED) 

09/13/1991 	ORDER FOR PRODUCTION OF INMATE (CONTINUATION) 

04/21/2006 	ORDER FOR PRODUCTION OF INMATE ROY D. MORAGA, 
BAC # 31584 

3 

5 

5 

6 

7 

2 

3 

6 

6 
	

05/05/2006 	ORDER FOR PRODUCTION OF INMATE ROY D. MORAGA, 	1191 - 1192 
BAC # 315M 

6 
	

06/05/2006 	ORDER FOR PRODUCTION OF INMATE ROY D. MORAGA, 	1202 - 1203 
BAC # 31584 

7 
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ORDER FOR TRANSCRIPTS 

ORDER GRANTING DEFENDANT'S PRO PER MOTION FOR 
LEAVE TO PROCEED IN FORMA PAUPERIS AND ORDER 
DENYING DEFENDANT'S PRO PER MOTION FOR 
APPOINTMENT OF COUNSEL 

PAGE 
NUMBER: 

4 

6 

08/27/1996 

01/27/2006 

835 - 835 

1170 - 1171 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

476 - 477 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

478 - 479 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

480 - 481 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

482 - 483 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

484 - 485 

3 
	

02/20/1992 	ORDER RE: PREPARATION OF TRANSCRIPTS 
	

486 - 487 

2 
	

01/09/1991 	ORDER RELEASING EVIDENCE 
	

438 - 438 

1 
	

06/13/1990 	ORDER TO AMEND INFORMATION 
	

125 - 125 

1 
	

02/15/1990 	ORDER TO ENDORSE NAMES ON INFORMATION 
	

42 - 43 

4 
	

04/17/1996 	ORDER TO WITHDRAW AS ATTORNEY OF RECORD 
	

803 - 804 

2 
	

01/09/1991 	PETITION FOR RELEASE OF EVIDENCE 
	

439 - 439 

7 
	

08/14/2013 	PETITION FOR WRIT OF HABEAS CORPUS (POST- 	 1453 - 1460 
CONVICTION RELIEF - NRS 34.735 PETITION: FORM) 

4 
	

02/20/1996 	PETITION FOR WRIT OF HABEAS CORPUS (POST- 	 731 -7 51 
CONVICTION) 

6 
	

01/10/2006 	PETITION FOR WRIT OF HABEAS CORPUS (POST- 	 1130 - 1164 
CONVICTION) (NRS 34.720, ET SEQ.) 

8 
	

01/08/2014 	POSTCONVICTION PETITION REQUESTING A GENETIC 
	

1538 - 1544 
MARKER ANALYSIS OF EVIDENCE WITHIN THE 
POSSESSION OR CUSTODY OF THE STATE OF NEVADA 
(NRS 176.0918) 

1 
	

05/16/1990 	PRE-SENTENCE INVESTIGATION REPORT (UNFILED) 	78 -87 
CONFIDENTIAL 

1 
	

03/15/1990 
	

PROPOSED VERDICT 
	

74 - 77 

3 
	

02/26/1992 
	

RECEIPT OF COPY 
	

488 - 488 

3 
	

02/26/1992 
	

RECEIPT OF COPY 
	

489 - 489 

8 
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5 

02/28/1992 	RECEIPT OF COPY 

03/02/1992 	RECEIPT OF COPY 

03/02/1992 	RECEIPT OF COPY 

08/27/1993 	RECEIPT OF COPY 

12/17/2003 	RECEIPT OF COPY 

04/09/1996 	RECEIPT OF COPY AND CERTIFICATE OF MAILING 

04/15/1996 	RECEIPT OF COPY OF MOTION FOR EXTENSION OF TIME 
TO FILE SUPPLEMENTAL POINTS AND AUTHORITIES 

08/05/1996 	RECEIPT OF COPY OF MOTION TO WITHDRAW AS 
COUNSEL 

01/05/2004 	REPLY TO STATE'S OPPOSITION TO DEFENDANT'S 
MOTION FOR RELEASE OF DNA EVIDENCE UNDER 
NEVADA OPEN RECORDS ACT 

3 

3 

3 

4 

5 

4 

4 

4 

490 - 490 

491 - 491 

492 - 492 

697 - 697 

1010 - 1010 

792 - 793 

798 - 798 

834 - 834 

1026 - 1030 

7 
	

08/28/2012 	REPLY TO STATE'S OPPOSITION TO PETITIONER'S MOTION 1422 - 1429 
FOR RECONSIDERATION 

6 
	

05/24/2006 	REPLY TO STATE'S RESPONSE AND OPPOSITION TO 	1193 - 1201 
MOTION TO DISMISS PETITION FOR WRIT OF HABEAS 
CORPUS (POST-CONVICTION) 

6 
	

01/05/2005 	REPLY TO STATE'S RESPONSE TO EXTRAORDINARY WRIT 1102 - 1104 
OF MANDAMUS AND MOTION TO DISMISS 

4 

7 

7 

05/26/1992 

08/28/2012 

03/23/2012 

REQUEST FOR RECORDS 

REQUEST TO FILE EXHIBIT 1 

RESPONSE TO DEFENDANT'S MOTION FOR JUDICIAL 
ACTION AND OPPOSITION TO DEFENDANT'S MOTION TO 
APPOINT COUNSEL 

668 - 669 

1430 - 1443 

1355 - 1359 

4 698 - 700 

1373 - 1376 

1377 - 1380 

1237 - 1241 

09/29/1993 	SECOND AMENDED JUDGMENT OF CONVICTION (JURY 
TRIAL) 

04/17/2012 	STATE'S OPPOSITION TO DEFENDANT MOTION FOR 
ENLARGEMENT OF TIME 

04/17/2012 	STATE'S OPPOSITION TO DEFENDANT MOTION FOR 
ENLARGEMENT OF TIME 

03/16/2007 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
APPOINTMENT OF COUNSEL 

7 

7 

6 

9 
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8 
	

02/07/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 	1582 - 1588 
CORRECTION OF ILLEGAL SENTENCE AND DEFENDANT'S 
MOTION FOR APPOINTMENT OF COUNSEL 

5 

8 

12/26/2003 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RELEASE OF DNA EVIDENCE UNDER NEVADA OPEN 
RECORDS ACT 

04/07/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RETURNING SEIZED PROPERTY 

02/27/2006 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
TRANSPORT 

1011 - 1025 

1595 - 1598 

1178 - 1181 

04/01/1996 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 	777 - 787 
COMPEL PRODUCTION OF SEMAN AND BLOOD, PETITION 
FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) AND 
MOTION TO PROCEED IN FORMA PAUPERIS 

5 
	

05/08/1998 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 	894 - 901 
MODIFY OR IN THE ALTERNATIVE CORRECT ILLEGAL 
SENTENCE 

08/09/2012 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
	

1403 - 1406 
RECONSIDER 

5 
	

11/27/2002 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
	

992 - 996 
VACATE AND/OR AMEND JUDGMENT 

01/19/2006 	STATE'S OPPOSITION TO MOTION FOR APPOINTMENT OF 1166 - 1169 
COUNSEL 

05/16/2012 	STATE'S RESPONSE AND MOTION TO DISMISS 
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS 
(POST-CONVICTION) 

09/19/2013 	STATE'S RESPONSE AND MOTION TO DISMISS 
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS 
(POST-CONVICTION) AND OPPOSITION TO DEFENDANT'S 
MOTION FOR APPOINTMENT OF COUNSEL 

1381 - 1388 

1488 - 1499 

02/27/2006 	STATE'S RESPONSE AND MOTION TO DISMISS PETITION 	1182 - 1188 
FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) 

5 
	

08/17/1998 	STATE'S RESPONSE TO DEFENDANT'S MOTION TO STRIKE 928 - 944 

5 
	

12/15/2004 	STATE'S RESPONSE TO EXTRAORDINARY WRIT OF 
	

1092 - 1101 
MANDAMUS 

10 
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4 
	

06/27/1996 	STATE'S SUPPLEMENTAL OPPOSITION TO PETITION FOR 	819 - 825 
WRIT OF HABEAS CORPUS (POST-CONVICTION) 

06/11/2003 	STIPULATION AND ORDER 

05/20/1996 	SUBSTITUTION OF ATTORNEYS 

09/27/2004 	SUPPLEMENTAL ACT 

02/20/1996 	SUPPLEMENTAL BRIEF AND POINTS AND AUTHORITIES 
IN SUPPORT OF PETITION FOR WRIT OF HABEAS CORPUS 

5 

4 

5 

4 

997 - 998 

805 - 806 

1073 - 1077 

752 - 759 

1325 - 1345 

1043 - 1046 

807 - 818 

7 

4 

5 

11/04/2011 

02/17/2004 

06/13/1996 

SUPPLEMENTAL BRIEF IN SUPPORT OF THE PETITION FOR 
WRIT OF HABEAS CORPUS AND ILLEGAL SENTENCE 
PURSUANT TO NRS 126.555 

SUPPLEMENTAL BRIEF TO STATES OPPOSITION TO 
DEFENDANT'S MOTION FOR RELEASE OF DNA EVIDENCE 
UNDER NEVADA OPEN RECORDS ACT 

SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT 
OF PETITION FOR WRIT OF HABEAS CORPUS 

4 
	

07/16/1996 	SUPPLEMENTAL REPLY AND OPPOSITION FOR WRIT OF 	826 - 828 
HABEAS CORPUS 

01/13/1997 

01/13/1997 

01/13/1997 

01/24/1990 

03/04/1992 

02/12/1990 

03/12/2007 

05/04/2004 

01/13/1997 

01/13/1997 

06/13/1990 

03/12/2007 

10/11/1990 

TRANSCRIPT OF HEARING HELD ON APRIL 17, 1996 

TRANSCRIPT OF HEARING HELD ON AUGUST 12, 1996 

TRANSCRIPT OF HEARING HELD ON AUGUST 21, 1996 

TRANSCRIPT OF HEARING HELD ON DECEMBER 26, 1989 

TRANSCRIPT OF HEARING HELD ON FEBRUARY 15, 1990 

TRANSCRIPT OF HEARING HELD ON JANUARY 11, 1990 

TRANSCRIPT OF HEARING HELD ON JANUARY 23, 2006 

TRANSCRIPT OF HEARING HELD ON JANUARY 5,2004 

TRANSCRIPT OF HEARING HELD ON JULY 15, 1996 

TRANSCRIPT OF HEARING HELD ON JULY 19, 1996 

TRANSCRIPT OF HEARING HELD ON JUNE 13, 1990 
(UNFILED) 

TRANSCRIPT OF HEARING HELD ON JUNE 26, 2006 

TRANSCRIPT OF HEARING HELD ON MARCH 12, 1990 

865 - 869 

870 - 874 

875 - 878 

18 - 33 

493 - 494 

38 - 41 

1226 - 1229 

1049 - 1055 

879 - 880 

881 - 885 

126 - 142 

1230 - 1236 

153 -220 

4 

4 

4 

1 

3 

1 

6 

5 

4 

5 

1 

6 

1 

11 
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(CONTINUED) 

2 	10/11/1990 	TRANSCRIPT OF HEARING HELD ON MARCH 12, 1990 	221 - 267 
(CONTINUATION) 

3 	03/27/1992 	TRANSCRIPT OF HEARING HELD ON MARCH 12, 1990 
	

523 - 660 

2 	10/11/1990 	TRANSCRIPT OF HEARING HELD ON MARCH 13, 1990 
	

268 - 390 

2 	10/11/1990 	TRANSCRIPT OF HEARING HELD ON MARCH 15, 1990 
	

391 - 437 

5 	01/13/1997 	TRANSCRIPT OF HEARING HELD ON MARCH 6, 1996 
	

886 - 888 

4 	04/14/1992 	TRANSCRIPT OF HEARING HELD ON MARCH 7, 1990 
	

661 -665 

4 	04/14/1992 	TRANSCRIPT OF HEARING HELD ON MARCH 9, 1990 
	

666 - 667 

5 	05/14/2004 	TRANSCRIPT OF HEARING HELD ON MAY 11, 1998 
	

1060 - 1063 

5 	05/04/2004 	TRANSCRIPT OF HEARING HELD ON NOVEMBER 13, 2002 
	

1056 - 1059 

3 	03/04/1992 	TRANSCRIPT OF HEARING HELD ON OCTOBER 11, 1991 
	

495 - 497 

3 	03/04/1992 	TRANSCRIPT OF HEARING HELD ON OCTOBER 14, 1991 
	

498 - 502 

3 	03/04/1992 	TRANSCRIPT OF HEARING HELD ON OCTOBER 21, 1991 
	

503 - 514 

3 	03/04/1992 	TRANSCRIPT OF HEARING HELD ON OCTOBER 9, 1991 
	

515 - 517 

3 	03/04/1992 	TRANSCRIPT OF HEARING HELD ON SEPTEMBER 23, 1991 518 - 522 

1 	03/15/1990 	VERDICT COUNT I 
	

70 - 70 

1 	03/15/1990 	VERDICT COUNT II 
	

71 - 71 

1 	03/15/1990 	VERDICT COUNT III 
	

72 - 72 

1 	03/15/1990 	VERDICT COUNT IV 
	

73 - 73 

12 



7 

8 THE STATE OF NEVADA, 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

13 

24 

25 

26 

27 

28 

1, hereby certify the foregoing to be a full, true and correct copy of the proceedings at the same 

appear in the above case. 

WITNESS my hand this  26th  day of 

.1 C-6 ‹C 
Rev. 04/86 

ROY D. MORAGA 

Defendant. 

Plaintiff, 

Dr...nrinhor  , 19 _89 . 

District Court Case NTo. 

Justice Court Case No. 

1 

2 

3 

4 	 ilustirt Tourts Cas Illtgan einunallip 
5 	 CLARK COUNTY, Nicii11:1* 41 I 'It  13  



austire ourt. Cu Vegas a Animal/rip 
CASE NO.  7220X-89F  

STATE VS. 	MORAGA, ROY D. 

CHARGE 	_SitiCIARYL_SEXLIZIL—ASSAULT. 	  

BAIL 	TN CUSTODY  

DATE, JUDGE 
OFFICERS OF 

COURT PRESENT 

12-14-S9 
D. AELSTROM 
V. MONROE,DA 
C. JORGENSON,PD 
B.KULISH,CR 
M. MCCREARY,CLK 

APPEARANCES — BEARING 

INITIAL ARRAIGNMENT 
Deft PRESENT in Court *IN CUSTODY* 
ADVISED/WAIVES 
PH set 
Court appoints PD to represent deft 

DEFT REMANDED TO THE CUSTODY OF THE SHERIFF 

CONTINUED TO: 

12-26-89 9:00 #3 

12-26-89 	 TIME SET FOR PRELIMINARY HEARING 
M. ROBINSON FOR#3 	DEFT PRESENT In Court *IN CUSTODY* 
D. LIPPIS,DA 	States witnesses : Penny Hawk 
R. EILLMAN,PD 	 John S. Fox 
T. FERRIOLA,CR 
	

State rests 
M. SHANKLE,CLK 
	

Deft held to answer to said charge 
Bound over to District Court as charged. 
DEPT REMANDED TO THE CUSTODY OF THE SHERIFF 

ITO 

1-11-90 9:00 47 
District Court 

CIS 

JC-1 'Criminal) 
Rev. 12/15 MINUTES — CRIMINAL  

2 



FEI.ONY 

JUSTICE COURT, LAS VEGAS TOWNSHIP 
	TRACK 2 

CLARK COUNTY, NEVADA 

3 

4 THE STATE OF NEVADA, 
	 District Mat A 

	

6 
	

Plaintiff, 	 CASE NO. 7220 

	

6 
	

VS 
	

DOCKET NO. 89F 

7 ROY D. MORAGA, 	 CRIMINAL 
ID0938554 
	

COMPLAINT 

	

8 	
Defendant. 

9 

	

10 
	

The Defendant above named has committed the crimes of 

11 BURGLARY (Felony - NRS 205.060) and SEXUAL ASSAULT (Felony - 

12 NRS 200.364, 300.366) in the manner following, to-wit: That 

13 the said Defendant, on or between December 4, 1989 and December 

14 5, 1989, at and within the County of Clark, State of Nevada, 

15 
COUNT I  - BURGLARY 

	

16 	
did then and there wilfully, unlawfully, and feloniously 

17 
enter, with intent to commit larceny, that certain building 

18 
occupied by PENNIE HAWK, located at 1000 Dumont, 0227, Las 

19 Vegas, Clark County, Nevada. 
20 

COUNT II  - BURGLARY 

	

21 	
did then and there wilfully, unlawfully, and feloniously 

22 
enter, with intent to commit sexual assault, that certain 

23 
building occupied by RENNTE HAWK, located at 1000 Dumont, 0227, 

24 
Las Vegas, Clark County, Nevada. 

25 

26 COUNT ITT  - SEXUAL ASSAULT 

	

27 
	

did then and there wilfully, unlawfully and feloniously 

28 sexually assault and subject PENNTE HAWK, a female person, to 

3 



7„.%.70 

sexual penetration, to-wit: Sexual Intercourse, by inserting 

his penis in the vagina of the said PENNIE HAWK, against her 

will 

COUNT IV  - SEXUAL ASSAULT 

did then and there wilfully, unlawfully and feloniously 

sexually assault and subject PENNIE HAWK, a female person, to 

sexual penetration, to-wit: Sexual Intercourse, by inserting 

his penis in the vagina of the said PENNIE HAWK, against her 

will. 

All of which is contrary to the form, force and effect of 

statutes in such cases made and provided and against the peace 

and dignity of the State of Nevada. Said Complainant makes 

this declaration subject to the penalty of perjury. 

i 	C,Q 

I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

89F07220X/gmr 
LVMPD DR#B9-117715, 117709 
Burg, Sex Asslt - F 
Tk2 

22 

23 

24 

25 

26 

27 

28 
2* 

4 



72° "7917<liE 

LAS VEGAS NIErROPOLITAN POLICE DE PARTIENT 

PAGE —I - 
	 TEMPORARY CUSTODY RECORD/DECLARATION OF ARREST 

	
I,D.N0 S  

DATE or  kRREST j  1--0S-1? 9 11ME Of ARREST: 	ai 
	

LO. ESTAB. BY; T 	I-, 	.1 ,, 	. 	. r . 	.  
1/130 	ftl 6 A) T 	' 1 

r 177 

	

CITY 	 STATE 	 VP 

	

L 	ruil 
DATE OF aern4 	. 

I 

RACE 

Col 

SU 

N  
HAIR 

ri i,K 
MI HEIQitT WISONT 

LOCATION OF 

TA0 ..s•C 

Ntto  

FLAGS OF NINTH 

ARMIT 

" A ivi.ITA 	.i.L.A 

SOCIAL SECURITY 

", i-, 	1 

NUMBER 

1  =IMF ARNOW 
yEs 0 	NO kl 

OCAT1Om OF CRIME INa., IIIIrsol, Olt SIMI. zip 	 ] Igi cc 
- _ 	... 	p 	.. , 	 & ) 	. El IN 

* P 

CHARGE 
°110411tS 	. la GM F 

Al 
TYPE 

rati 
HUMBER 

WARRAICIC 
NUMBER 

COURT 
IN ,lb 1:1C 

E X.Lth.1— Ok.:, 	i'.. 	L-r 	_ E EI til 4C fl—ii,7it' 0 ER 0 

7 0 J 0 0 E 

/ -... 	• , 	. A 	,t, 	• . 7 D 14 

1 
0 g E 

. ... kr 	. 	' 	41 

II- 
0 0 E 

kr,. 	E r 0 
Fr 

*ARREST TYPE: 	PC • PROBABLE CAUSE 	Bs - Esopswitirielitibm 	BelAlINCH WAPMAHT - 	 RH - REMAND _ 

cc, 

THE UNDERSITalED MAKES THE FOLLOWSKI DECLARATIONS SUILIECT TO THE PENALTY FOFI PERJURY AND 
SAYS; That I arete peace caber with 	 r) 	(Department), Clark County, Nevada, being en ernobyed tor a period 
of  i 	year* 	That I learned the 'clawing 1acts and circurristanose which lead me to believe that the above named subject 
0/armload (or iv** committing) the offense of 	 AtSit giCY ( ‹...r.) 4):14: 144 	iii 	the location of — 

7 .1, 41  Ad 4..) 	and that the email dda-idad at aPProx 	ely  f10 	hours on the 	TP  day 
of 	r..4  	, 19 	 

La-r cnia Alk-CiC-11 	,d4713 ii,P4PALL Ai A 	Yr  /4 i4 .04 AS -7: nC 	 zi?_. Air) %./Ae-k if3 4.21:9-!ft  

)ci 	A. 	-fid1 	 kkiA 	J.5 Pi1/414 c 	Tin 104:5c3 tio en o/d_ 	Af. 	'za AJ  

CA0-4.4)rdi 	TA A: totic... A &Ilk 	 e4,  ‹■ 	 /IV 	 A 

	

, c.KAV 	 A.A.) 	..94 	 .43.4 	 ti - 7-  -TM( Aa A  

1,1 	1.A.di 	 G 	 ffLIZ 

Wherefore, Declarant prays that * finding be made by a magistrate that probable cause exists to hold said Demon tor preliminary hearing (i1 
charges are a felony or glom misdemeanor) or tor trial (it charges we a misdemeanor). 

0 7 First Acipearance: Data 	 DEC 	1989 	Time 

Court Justice E 	Municipal 	 Juvenile 

Standard Bail 	''Ocr Release 	Probable Cause: E Yee g No 

Judge 	 114'4  
LVPARD 12 REV. UM) 	

COFf 

5 



7-t,265  -41 9)A- 

Page 

ic 	PjifrI 	dij 	a\6AJALL.E._%6e4g,t  Aisi 	S L/AJ, 	c 
MAC 
	

PPOK 

g s,d7 	)5" r> ;3"), 	 t.a.J n PTA 6 1D 	.nseff .lz Lek 	Ii.L1 	 p ME - 

csca 	Di.i_r1irao,d7 a u 	raj,D 4.417-  Alt.411e  

EA-1 I.. 	 - 	 irEt4T-e 

/ 	 AAA 	 OA, 	 sLe, 	 AT 2b 	cLe_7_,4 	PZ  

rink° t 120,  714 C 	c -rktri P€ evislY ijk 	YLICA 	/ERA 4 ,,g7A . rj  

KAADIA 	 ,A.k_41Li d_p_N.22_iik 3 2.1 

1i4 r 	<-77,P1 	 PAINIA  	 LzJ!!., 	Dr 71 kiE 	j;VAI 0-0  

P 	1161 ?AA 7 ,V1-1 	..rns 	1-ECIO Ju  _ag,51_11fauaztai 

'-v_a_L BLAq_al,'41 	 erl• A-J4 	a n 	 CO id  E. Th r-JA 

wiTia j ifs AA., a /Act./ A Lin-Le 4,A7eit_Ritag..yjoL4e_A_z_b_  

21.4244Witi 111 	,10-.A.C.F.D 

cas.icpg'6.  ARA 	 LALA__731AA 

L < 	 ri• -4 C4M 7çjJ  ciA)  

Al.A4A /IV .1. 0 %_1..e &L4C AW 0 J-4 ,11  < Ci-A724 AA I Ai Pei...1.D 60 AS 	 u.,14 e#1._ JOA 4 ,̀"-Iti1707 

urS,N7 	207" Y-taAAls A lud.15,-s 714 	 AD 44v 411_  

e 

Wherefore, Declarant prays that a finding be made by a magistrate that probable cause exists to hold said person for preliminary hearing 
(if charges are a felony or gross misdemeanor) or for lrial if charges are a mi5derneano0 

6 



NAME: /Ill OP06)  lq■  

CHARGE(S)'f%S?)(  /114"-..s.; 	(r2.'?.. 	 )  

INTAKE SERVICES FINANCIAL INFORMATION SHEET 

it., ov L.)  . 
I 17)fl 

 ,5/c  

- 

 

Approximate Value .  

MortEage: DEBTS: 

Other Monthly Payments: (Utilities. Child Support, Etc ) 	  

PD 	c7(6).4.)pi.7 e71 
INTAKE SERVICES 

mita (Court tai3 Vegas autintottip 

Case No C41-2/4  

MARRIET ED 
	

1 
	

Children Supported By Defendant. 	  

BAIL(S): 

Spouse Employed: 	El Yes 	El No Where? 	  

	

Defendant Employed: 	Li Yes 	-X' No 	 Where!  ,......2.::,  .-..) Z- .....).  

	

Salary: 	Hourly  	Shift  	 Ri -Monthly 	  
--.7...  

Other Income: 

Cash On Rand: 

 

In Bank/Trust: 	  

 

Does Defendant Have Any Property? Real Or Other: 	E Yes .71No 

Will The Defendialt Retain His lob If He Is Held In Custody: 	D Yes 	E No 

C.) 

DATE 

.710(  

JC-IM. (Intake &Tykes) 
05/89 

7 



4-2  
DATE 

Mustitt Tuna ZW litgas dotunallip 
INTAIT SERVICES INFORMATION SHEET 

NAME: 
 

Case No XIS ?Z' fee  - 

I D # 	  

CHARGE(S)  • 	 )/Z #V  

CURRENT RAIL - 

VERIFIED 

Out Of State Address: 

VERIFIED 

E2 /i'2 e.0( ef -ri) 	c2r---49-d 

,Hy 

Yr-Hy:- Hy- Hyyy 	 tess Than 1 Year ) 

67-  

State Of Residency: 

VERIFIED 
	

• Employment 	 I Year Or More 
	

Les$. Than 1 Year 
. 	- 	- 

Unemployed 
	

I Year Or More 
	

Less Than 1 Year 

VERIFIED 
	

( Relatives: 	 Local 
	

Not Local 

Felony Convictions 
	

More Than I 

Mi %demeanor Corm i ction% 
	

More Than I 

Failures To Appear 	6'7  

Traffic 
	

Misdemeanor 
	

Felony 

Pending Charges/ Holds: 

RECOMMENDATION: 	Release On Recognizance 

Intensive Superviion 

Bail Reduction 

VERIFIED Indigent Non-Indigent 

JC-1111 aniake Sento* 
licv. 12189 

8 



7.120 
k.CCY  CLARK COUNTY INTAKE QUESTIONNAIRE AND 1-4NANCIAL AFFIDAVIT 

Defendant; --iv  

Arrest Datc: — — 5 Arraign. Date; 

   

s.s.N.: 	5d- 7- 56, 	gc).-:c?  ID.:  

R 

   

 

Mix- harge: 

M6 hare: 

 

16-4-1/9 	 5) 

tJzn-}"Y  

Bail:  

Bail:  

     

 

M I Charge: 

  

Bail: 

 

VI  I Charge;  

 

Bail: 

 

M I Charge: 

  

Bail: 

 

J Charge: .  

M I Charge;  

M J Charge: 

 

Bad: 

Bail: 

 

NI J Charge: 

   

 

NI J Charge: 

   

Bail: 

      

BASED ON 	VERIFIED POINTS THIS DEFENDANT HAS RECEIVED, AND THE INFORMATION GATHERED BY 
INTAKE SERVICES, THE FOLLOWING RECOMMENDATION IS MADE: 

	 Supervised Release with Conditions as Directed by Intake Services: 	  

..._ Bail Reduction To: 

	Not Recommended for an OfR Release or Bail Reduction Because: 	  

Release Granted: _ 	 Date - 

Bail Reduction To: 

Release Denied -  _ 	 Date - 

IC-1 (Intake Sersice0 
Rev_ 02117 

White — Court Canary — ITS Pink — PD 	 Page 11312 Pages 

9 



Are You Emoloyed9  es 	0 No. 11 no means of support: s 5 How  Much. ,;850 13 10  
Cash oM harallor in  bank (including spouse)  

Property cludin s 	se 

Rent:  

Spouse's Income: 

Otrier Debts: 

Address: 

la Ptione:  

Ii Shift i7 Weekly 	MonthIL 

0 
Y Present Employer  

How Long: 	en 	.1 

Su .rarvisor: 

Prior Employer: (MA ,C=) lict -C_S.  I Address: 

How Long:  

Supervisor: I Reason for Levin 

Net Income: S 

Occupation: 	IdEL 	1Ly 0fatislito-Q, 

I. 
 Work: 

Phone: Res: 
111i 

1111.031■ IF..  

I Phone: VIST;:k:  0 ciD  - q(i7/ 
Work: co/  

PPhhoonn  :: RMAS:ssr::k:-731S.MOsmaj 

Name/ 
Relationship:  

B Namet 

A 	
Relationship:  

rt  character References: 

Address: 

Address: 

Namelt, s2 0...41 Address 

Address: Cl 0 M-0(3/1 7-er- Name: 

Conviction Dste Where 

,x),7  

Gharse 

Interview 	 Time 

ftc f 
41011M 

'WM 
Prior Address:  0(a) 	aa-).Crimiinimmim 	 A E 	 

- 
Clark Count Resident: 	Weeks : Nrifir  th s  

	

a._ 	 
ir:::: 	Ilaaaalla 4;„lailaani.. a LI.  allaa 5 Years: 

Marital Status: Sin'N.: Ilallisaa Illavvarraad Separated 

Du:ardent: 

allaaaaaa El 

allaas aairrts s illattaao Wilh. 

_ 

of Children' 

Phone 0: 

Reistionship: 

Priontsa .  

Relationshi 

r; 	
Edacation: 

Years. Vieltinu: L Yes L Nu How  Lung: 

701a1 Monthly Payments: 

Favnity Not Living With Defendant: 

0 
• List all prior convictionsipanding char_ges carter than in lark count 

I the undersigned defendant, under penalty of perjury, declare That the above loots era true and correct. 

Subscribed and sworn to before me this 	 day of 

Circle One: P.D. N.A. P.A. Name: 	  

JC-1 Omsk* Services} 
Rev_ (1217 
White — Court Canory — ITS Pink Pegs 2 of 2 %gas 

10 



DATED this 76th  day of  DecernbPr  19  90  

Justice of the Deice of Las Vas Township 

altuittre %gaud. Ens Vegas Lottitistiip 
CLARK COUNTY  NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

	

Case No. 	7220X-89F  

ROY D. MORAGA 
	

COMMITMENT 
and 

ORDER TO APPEAR 
Defendant. 

An Ordcr having been made this day by me, that 	Roy D. Moraga 

be held to answer upon the charge of 
	

Burglary 2 counts Cc Sexual assault 2 counts 

between 12-4-89 & 12-5-89 
Committed in said Township and County, on or about he 	day of 	  19 

IT IS FURTHER ORDERED that the Sheriff of the County of Clark is hereby commanded to receive 

	

hint 	 into custody, and detain 	him_ 	 until 	he  be legally discharged, and 
$10,000/20,000 	& 10,000/20,000 ctiti 

that 	hp 	be admitted to bail in the sum of  $3,000/6 ,DOC) (-tip 5. $1,000/6 MOO {It - 0 	Dollars, and be 

committed to the custody of the Sheriff of said County, until such bail is given; and 

IT IS FURTHER ORDERED that said Defendant 	 is! are commanded to appear in 

Department 	7 	of the Eighth Judicial District Court, Clark County Courthouse, Las Vegas, Nevada, at 9:00 A.M., on 

the 	11 1-  h  day cif 

 

	  , 19  cia) 	for arraignment and further proceedings on the within charge_. 

 

.FC-7 (Criminal) 
Rev, 04/4e, 

11 



REX BELL 
DISTRICT ATT '1E1 
Clark County ..,ourthouse 
Las Vegas, Nevada 89155 

1 	 F 
DISTRICT COURT 

CLARK COUNTY, NnwiAlbA3 2 /2  pp 

4 

 

" 

5 THE STATE OF NEVADA, 

Plaintiff, 

) 

	

CASE NO. C92174 
VS 
	

) 
) 
	

DEPT- NO. VII 
) 
) 
	

INFORMATION 
ROY D. MORAGA, 	 ) 
ID# 938554 
	

) 
	

BURGLARY (Felony - NRS 
205.060); SEXUAL ASSAULT 

) 
	

(Felony - NRS 200.364, 
) 
	

200.366) 
) 

Defendant. 

STATE OF NEVADA 

COUNTY CF CLARK 

REX BELL, District Attorney within and for the County 

of Clark, State of Nevada, in the name and by the authority of 

the State of Nevada, informs the Court: 

That ROY D. moRAGA the Defendant above named, on or 

between December 4, 1989 and December 5, 1989, at and within 

the County of Clark, State of Nevada, contrary to the form, 

force and effect of statutes in such cases made and provided, 

and against the peace and dignity of the State of Nevada, 

COUNT I  - BURGLARY 

did then and there wilfully, unlawfully, and feloniously 

enter, with intent to commit larceny, that certain building 

/ 	/ 

/ / / / 

2 

3 

6 

7 

8 

9 
10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

12 



occupied by PENNIE HAWK, located at 1000 Dumont, #227, Las 

Vegas, Clark County, Nevada. 

COUNT II  - BURGLARY 

did then and there wilfully, unlawfully, and feloniously 

enter, with intent to commit sexual assault, that certain 

building occupied by PENNIE HAWK, located at 1000 Dumont, #227, 

Las Vegas, Clark county, Nevada. 

COUNT ITT  - SEXUAL ASSAULT 

did then and there wilfully, unlawfully and feloniously 

sexually assault and subject PENNIE HAWK, a female person, to 

sexual penetration, to-wit: Sexual Intercourse, by inserting 

his penis in the vagina of the said PENNIE HAWK, against her 

will. 

COUNT IV  - SEXUAL ASSAULT 

did then and there wilfully, unlawfully and feloniously 

sexually assault and subject PENNIE HAWK, a female person, to 

sexual penetration, to-wit: Sexual Intercourse, by inserting 

his penis in the vagina of the said PENNIE HAWK, against her 

will. 

DATED this 
	

day of January, 1990. 

REX BELL 
DISTRICT ATTORNEY 
NEVADA 13,7c01799 

DEBOR 	IFFIS 
Degut 	ict Attorney 

The names of witnesses known to the District Attorney's 

Office at the time of filing this Information, are as follows: 

/ / / / 
-2- 

I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

13 



CASE NO. C92174 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

HAGUE, R. 
LVMPD 
Badge # 1662 

LUKE, R. 
LVMPD 
Badge #488 

MAYO, Harrison jr. 
LMVPD 
Badge #2860 

PRESCOTT, H. R.N. 
Clark County Detention Center 
330 S. Casino Center Blvd. 
Las Vegas, NV 89101 

REISH , Don M.D. 
University Medical Center 
1800 W. Charleston Blvd. 
Las Vegas, NV 	89102 

RUDOLPH, D. 
LVMPD 
Badge 43779 

SWIFT, R. 
LVMPD 
Badge #1048 

YOUNG, Sabine R.N. 
University Medical Center 
1800 W. Charleston Blvd. 
Las Vegas, NV 	89102 

3* 

23 

24 

25 

26 

27 

28 

DEVITTE, Dennis W. 
LVMPD 
Badge# 2256 

FOX, J. 
LVMPD 
Badge 469 

GOMEZ, William 
3955 Swenson #116 
Las Vegas, NV 89121 

HARPER, Michael 
1000 Dumond #227 
Las Vegas, NV 89109 

HAWK, Pennie 
1000 Dumond #227 
Las Vegas, NV 89109 

HOWARD, Jodi 
1000 Dumont 
Las Vegas, NV 89109 

NOVAOK, Robert E. 
LVMPD 
Badge0 2103 

BEHL, Jean R. 
1100 Dumont #212 
Las Vegas, NV 

CUSTODIAN OF RECORDS 
University Medical Center 
1800 W. Charleston Blvd. 
Las Vegas, NV 	89102 

ERRICHETTO, L. 
LVMPD 
BADGE #1471 

FUNK, Mary 
LVMPD 
Badge #17S 

GILLINS, M. 
LVMPD 
Badge 43297 

89F07220X/gmr 
Burg, Sex Asslt - F 
LVMPD DR* 89-117709 
Tk2 

14 



REX BELL 
DISTRICT ATT '1EY 
Clark County -ourthouse 
Las Vegas, Nevada 89155 

F I L E D 
DISTRICT COURT 

CLARK COUNTY, NE-A*A3 2 /2  ,56  

THE STATE OF NEVADA, 

Plaintiff, 

CASE NO. C92174 
VS 

DEPT. NO. VIE 

INFORMATION 
ROY D. MORAGA, 
ID# 938554 
	

BURGLARY (Felony 
205.060); SEXUAL ASSAULT 
(Felony - NRS 200.364, 
200.366) 

Defendant. 

STATE OF NEVADA 
S$ 

COUNTY Or CLARK 

REX BELL, District Attorney within and for the County 

1 of Clark, State of Nevada, in the name and by the authority 

the State of Nevada, informs the Court: 

191 	 That ROY D. MORAGA the Defendant above named, on or 

201 between December 4, 1989 and December 5, 1989, at and within 

21 the County of Clark, State of Nevada, contrary to the form, 

22 force and effect of statutes in such cases made and provided, 

23 and against the peace and dignity of the State of Nevada, 

24 COUNT I  - BURGLARY 

25 	did then and there wilfully, unlawfully, and feloniously 

26 enter, with intent to commit larceny, that certain buildina 

27 / / / / 

28 / / / / 

4 

5 

6 

7 

8 

9 

11 

12 

13 

14 

1.5 

1• 

1.7 

18 

15 



REX BELL 
DISTRICT ATTORNEY 
NEVADA BAR#1799 

DATED this 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

occupied by PENM/E HAWK, located at 1000 Dumont, #227, Las 

2 Vegas, Clark County, Nevada. 

COUNT I/ - BURGLARY 

4 	did then and there wilfully, unlawfully, and feloniously 

5 enter, with intent to commit sexual assault, that certain 

6 building occupied by PENNIE HAWK, located at 1000 Dumont, *227, 

Las Vegas, Clark County, Nevada. 

8 COUNT III - SEXUAL ASSAULT 

did then and there wilfully, unlawfully and feloniously 

sexually assault and subject PEN-NIB HAWK, a female person, to 

sexual penetration, to-wit: Sexual Intercourse, by inserting 

his penis in the vagina of the said PENNIE HAWK, against her 

will 

COUNT TV - SEXUAL ASSAULT 

did then and there wilfully, unlawfully and feloniously 

sexually assault and subject PENNIE HAWK, a female person, to 

sexual penetration, to-wit: sexual Intercourse, by inserting 

his penis in the vagina of the said PENNTE HAWK, against her 

will. 

day of January, 1990. 

The names of witnesses known to the District Attorney's 

Office at the time of filing this Information, are as follows: 

/ / / / 
-2- 

16 



CASE NO. C92174 

2 

DEVITTE, Dennis W. 
LVMPD 
Eadge0 2256 

HAGUE, R, 
LVMPD 
Badge # 1662 

FOX, J. 
LVMPD 
Badge# 469 

GOMEZ, William 
3955 Swenson #116 

6 Las Vegas, NV 89121 

HARPER, Michael 
1000 Dumond 0227 
Las Vegas, NV 89109 

HAWK, Pennie 
1000 Dumond 0227 
Las Vegas, NV 89109 

HOWARD, Jodi 
1000 Dumont 
Las Vegas, NV 89109 

NQVACK, Robert E. 
LVMPD 
Badgef 2103 

BEHL, Jean R. 
1100 Dumont #212 
Las Vegas, NV 

CUSTODIAN OF RECORDS 
University Medical Center 
1800 W. Charleston Blvd. 
Las Vegas, NV 	89102 

ERRICHETTO, L. 
INMFD 
BADGE #1471 

PRINK, Mary 
LVMPD 
Badge g17 

CILIA:NS, M. 
24 LVMPD 

Badge #3297 

89F07220X/gmf 
Burg, Sex Asslt - F 
LvMPD DR* 89-117709 
Tk2 

LUKE, R. 
LVMPD 
Badge #488 

MAYO, Harrison Jr. 
LMVPD 
Badge #2860 

PRESCOTT, H. R.N. 
Clark County Detention Center 
330 S. Casino Center Blvd. 
Las Vegas, NV 89101 

REISH , Don M.D. 
University Medical Center 
1800 W. Charleston Blvd. 
Las Vegas, NV 	89102 

RUDOLPH, D. 
LVMPD 
Badge #3779 

SWIFT, R. 
LVMPD 
Badge #1048 

YOUNG, Sabine R.N. 
University Medical Center 
1800 W. Charleston Blvd. 
Las Vegas, NV 	89102 
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I CASE NO. (;;Cik ee) 7  v. 	Jo a 3 in IN V 

IN IHE JUSTICE"' COURT OF LAS VEGAS TOWNSH4EqK 

COUNTY OF CLARK, STATE OF NEVADA 

7 

STATE OF NEVADA, 

Plaintiff, 

) 

) 

) 

) 

CASE NO. 7220-89F 

V S. 
	

) DOCKET KO. 891 —F 

	

9 	ROY D. MORAGA, 	 D.A. NO. 89—F-7220 

10 

11 

12 

	

13 
	 REPORTER'S TRANSCRIPT 

OF 
24 

PRELIMINARY HEARINC 
15 

BEFORE THE HONORABLE AARLEY ROBINSON 

	

16 	 JUSTICE OF TEE PEACE 

	

17 	 TUESDAY, DECEMBER 2,6, 1989 

	

18 
	

APPEARANCES; 

	

19 	For the State: 
	

DEBORAH J. LIPP'S, ESQ. 

	

20 
	 Deputy District Attorney 

21 
For the Defendant: ROCER R. HILLMAN, ESQ. 

Deputy Public Defender 

22 

23 

24 

25 	Reported by; Thererse Perrlola, CSR #314 

CSRAssociates of Nwacia 
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WITNESSES  

2 

STATE'S  

PENNY HAWK 

By Hs. Lippis 
By Hr. Hillman 

Dr. Cr. Rd r .  

3 
11 

 

JOHN S. FOX 
7 	By MS. Lippis 
	

13 

8 
	By Mr. Hillman 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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3 

	

I 
	

LAS VEGAS, NEVADA, DECEMBER 26, 1989, 0;00 A.M. 

* 	* * * 

THE COURT: 	Roy Moraga, 89F-7220X. 

MS. LIPPIS: 	State is ready to proceed, your 

Honor. 

THE COURT: 	Is the defense ready? 

MR. ILLLMAN: 	I'm sorry. Yee. 

	

8 
	

MS. LIPPIS: 	State would call Penny Hawk. 

9 

	

10 
	 PENNY HANK, 

	

11 
	 Having been first duly sworn, was 

examined and testified as follows: 
12 

	

13 
	

THE CLERK: 	Please be seated. 

14 

	

15 	 DIRECT EXAMINATION 

BY MS. LIPPIS: 

Q 
	

Would you state your ful/ name for the record, 

and spell your last name, please. 

A. 	Penny Hawk, N-a-w-k. 

Ms. klawk, on December 4th and 5th, 1989, of this 

16 

17 

18 

19 

20 

21 

22 

23 

24 

year, where were you living? 

A. 	1000 Dumont, Apartment 227. 

Q. 
	And that's located In Las Vegas, Clerk County, 

Nevada? 

25 	 A. 	Yes. 

CSRAssociates of Nevada 
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4 

	

I 
	

Q. 
	

With whom were you living at that time? 

A. 	My daughter. 

And what's your daughter's name? 

A. 	Jody Howard. 

Q. 
	And that's spelled H-o-w-a-r-d? 

A. 	Yes. 

	

7 
	

Q 
	

And how old is Jody? 

	

8 
	

A. 	Twenty-two. 

	

9 	 Q. 
	

On that date and time, were you employed? 

	

10 	 A. 	Yes. 

Q. 
	Do you know a man by the name of Roy D. Moraga? 

	

12 
	

A . 	Yes. 

	

13 
	

Q • 
	Is he present in court today? 

	

14 	 A. 	Yes, he is. 

	

15 	 Q 
	

Would you point to him, please, and tell me the 

	

16 	color of shirt that he is wearing. 

	

17 	 A. 	Sitting right there. 	Brown shirt. 

	

18 	 S. LIPPTS! May the record reflect the 

	

19 	Identification of the defendant. 

	

20 	 THE COURT: Yes. 

	

21 	BY MS. LIPP'S: 

I'd like to direct your attention to the morning 

of December 5th, 1989. Did you have an occasion to go home 

for the purpose of tRking your daughter to work? 

	

25 	 A. 	Yes, I did. 

CSRAssociates of 9k&varia 
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5 

About what time did you arrive home? 

A. 	7:30 in the morning. 

When you got home, was your daughter there? 

4 
A. 	Yes. 

Q. 
	Upon your arrival home at the Dumont address, did 

you notice anything unusual had happened within the inside of 

the apartment? 

A. 	Yes. We noticed that we had been burglarized. 

9 
By burglarized, do you mean that someone unknown 

10 
to you had entered the apartment and taken something? 

11 

12 

13 

14 

15 

16 

17 

A. 

Q- 

A . 

Q. 

missing? 

A. 

Yes. 

Do you recall what, tf anything, was missing? 

Yes, several items and some cash. 

Do you recall the nature of those items that were 

A watch, money out of my daughter's wallet, money 

out of my dresser. 

113 
And all of those were located within your 

19 
apartment; is that correct? 

20 
A. 	Yes . 

21 
What lf anything else did you determine either 

22 
then or at some point later was missing? 

23 
A. 	We'd determined that our house key was missing 

24 
later. 

Q- 
	Did you give anyone permission to enter your 

CSRAssociates of Nevada 
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6 

apartment on that date and take anything? 

A. No 

Q 
	

To your knowledge, had your daughter given anyone 

permission to enter and remove items? 

A. 

C. 

No, ma'am. 

The house key that you mentioned that was missing, 

where was that normally kept within the inside of the 

apartment? 

A. 	It was kept on a table near the front door. 

Q- 
	Did you, in fact, take your daughter to work? 

A. 	Yes. 

Q. 	Later on that day did you have an occasion to see 

the defendant, Roy Moraga? 

9 

10 

11 

12 

13 

14 Yes. A. 

Q • Do you remember approximately what time you saw 

him on that dare? 

At approximately 12:30 he knocked on my door. 

The door to your apartment? 

Yes. 

lied Mr horaga ever been to your apartment before? 

Absolutely not. 

When he knocked on the door, did you answer the 

door? 

Yes. 

And you observed him standing outside your 

CSRAssociates o f Ncvada 
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Q- 

A. 

Q. 

A. 

(2- 

A. 

Q • 
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I 	apartment? 

2 	 A. 	Yes. 

3 	 Q. 	What, if anything, did you say or did he say? 

4 	 A. 	I asked him how he knew where I lived, and he said 

5 
	

he had always krtown where I lived. 

6 	 Q 
	

Had you met Mr. Moraga on a previous occasion? 

Did you know him from before? 

A. 	Yes. 

How long ago had you met him prior to the 5th? 

10 	 A. 	Two or three weeks before. 

11 	 Q. 	Had you ever done snything social with him after 

12 	that first meeting two or three weeks before the fifth of 

1 3 	December? 

14 	 A. 	Yes. We had some drinks together. 

15 	 But never in your apartment; is that correct? 

16 
	

A. 	sever. 

17 	 Q. 
	After you and Mr. Moraga had this conversation at 

1$ 	your front door, did he stay or did he leave? 

19 	 A. 	Nio, he left. 	1 shut the door. 	I was asleep; he 

20 	woke me up. 

21 	 Q. 	On December 5th, 1989, did you see Mr. Moraga 

22 	again after you had told him to leave the area of your 

23 	apartment? 

24 	 A. 	Yes. 

2.5 	 Would you describe to the Court the circumstances 

CSRAssociates of Nevada 
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under which you met Mr. Moraga this last time? 

A. 	I was sleeping in my bed. 	It was almost time for 

me to get up to go to work, and I heard noises like my stairs 

creaking. 	I screamed not who's there. 

1 thought it might be my daughter. I got 

out of bed at that time. I was standing in my doorway In my 

bedroom when he appeared. 

Q . 

referring? 

A. 

Q • 

A . 

Q  

Now when you say he appeared, to whom are you 

Roy. 

The defendant? 

Yes. 

Did he have permission to be in your home? 

9 

10 

11 

12 

13 

14 
	

A . 

	 No. 

15 	
Q 
	

At that time, did you know how he gained entrance 

16 	to your home? 

17 	 A. 	No. 

Would you tell the judge what happened after you 

saw him standing there at the entrance to your bedroom? 

A, I started screaming at him. I told him to get out 

of my apartment. L had kept asking him how did he get into my 

apartment. 

I ran to the bathroom window and screamed 

out of the bathroom window for someone to call the police. 

grabbed me from behind and put his hand over by mouth and druA 

18 

19 

20 

21 

22 

23 

24 

25 

CSRAssociates of Nevada 



I me to the bed. 

What were you wearing? 

I was wearing my -- I was still wearing my 

9 

	

2 
	

Q- 

	

3 	 A. 

	

6 
	

A. 

Q. 

	

8 
	

he do? 

	

9 	 A. 

	

10 
	

Q • 

''[(» 	77covil 	 ■,A■ int 

Only because I had been woken up before. 

All right. When he threw you on the bed, what did 

He raped me. 

Now when you say he raped you. I need you to tell 

the judge what you mean. 

A. 	He put his penis in my vagina_ 

Q 
	

Did you give him permission to do that? 

A. 	Absolutely not. 

While you were on the bed and you indicated that 

he raped you, did it happen on more than one occasion, or just 

that one occasion? 

A. 	It happened about 15 - minutes later again. 

29 	 Q 

20 	finished on the first incidence with what you described as a 

21 	rape, what did he then do in order to accomplish the second 

22 	rape? 

23 	 A. 	I went opstalts,and he kept asking me to take a 

24 	shower. I took a shower, and he followed me up the stairs 

25 	again. Then he threw me down on the bed again and raped me a 

11 

12 

13 

14 

15 

16 

17 

18 

I need you to describe to the Court, once he 

CSRAssociates of Vvacia 
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I 	second time. 

I know theme words are difficult. When you say he 

raped you a second time, L need you to tell me whet he did. 

A . 	Took his penis and entered my vagina. 

	

5 	 Q. 	Was that with or without your permission? 

	

6 	 A. 	Without my permission. 

Q. 	I'd like to clear up one area. You indicated that 

he wanted you to take a shower and Bent you hack upstairs; is 

that correct? 

	

10 	 A. 	Yes. 

	

11 
	

Q. 	And the first rape occurred upstairs in the 

	

12 	bedroom. Is that also correct? 

	

13 	 A. 	Yes. 

	

14 	 Q. 	How did you get from the bedroom upstairs, 

	

15 	downstairs? What point in this action? 

	

16 	 A. 	I went downstairs. 	I told him T aeeded a drink. 

	

17 	He followed me downstairs to get a drink of water. I got a 

	

18 	drink of water. 

	

19 	 Be tried to rape me downstairs on the 

	

20 	couch. 	I got away from him again, and I went back upstairs. 

	

21 	thought maybe if I took a shower he'd leave, but he didn * t. 

	

22 	
Q. 
	All right. So the second rape then occurred after 

	

23 	the shower; is that correct? 

	

24 	 A. 	Yes. 

	

25 	 I have nothing further. 

CSRAssociates of Nevada 
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I 	 MR. HILLMAN: Just n few questions. 

CROSS EXAMINATION 

BY MR. MILLMAN: 

	

5 	 Q • 
	Is it Ms. or Mrs. Hawk? 

	

6 
	

A. 	M. 

	

7 	 Q. 
	Ms. Hawk, where did you meet Mr. Moraga? 

	

6 	 A. 	At Players Lounge. In front of Players Lounge. 

	

9 
	

And you said you had seen him socially a couple of 

	

10 	times -- went out for drinks; is that correct? 

A. 

Q- 

A. 

Q. 

A. 

Q. 

A. 

corner. 

Q. 

No only once. 

Only once? 

Only once. 

Do you remember where that was? 

It was in front of Players Lounge. 

That's the time when you went for drinks? 

And then we also went to another bar around the 

I can't remember the name of it right now. 

Okay. Do you know what street Players Lounge is 

11 

12 

13 

14 

25 

16 

17 

18 

19 

20 	on? 

21 	 A . 	Cambridge. 

22 	
Q • 
	Okay. Where were you working at that time? 

23 
	

MS. LIPPIS: Objection, your Nonor. Relevance. 

241 	 MR. HILLMAN: Well, she was asked if she was 

25 	working, your Honor, number one. Number two, we have the -- I 

CSRAssociates of Vvada 
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think we have the right to ask the question to find out about 

2 	her background a little bit. 

3 	 MS. L/PPIS: 	I asked her were you working at 

	

4 	that time, and T Tot it go at that not to give the defendant 

	

5 	knowledge of where she may be working at this time. 

	

6 	 I'll be happy to provide that information 

to Mr. Hillman. 

THE COURT: I'm going to sustain the objection. 

M. HILLMAN: 	I'll withdraw the question. 

	

10 
	

HY MR. HILLMAN: 

	

11 
	

Q 
	

You testified that you were sexually assaulted two 

	

12 	times; is that correct? 

	

13 	 A. 	Yes. 

And there were approximatley 15 minutes between 

the two attacks; is that correct? 

A. 	Yes. 

Were you in Mr. Moraga's presence the entire time? 

A- 	Yes_ 

MR. HILLMAN: I have no further questions, your 

Honor. 

14 

15 

16 

17 

16 

19 

20 

21 	 MS. LIPP/S: 	I have no redirect. 

22 	 ThE COURT: You may be excused, Ms. Hawk. 

23 	 MS. LIPPIS: Your Honor, may I go get my next 

24 	witness? 

25 	 THE COURT: Certainly. 

CSRAssaciates of Nevada 
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1 
	

JOHN S. FOX, 

	

2 
	

having been first duly sworn, was 

	

3 	 examined and testified as follows: 

	

4 
	

THE CLERK: Please be seated. 

5 

	

6 
	

DIRECT EXAMINATION 

	

7 	BY MS. LIPPIS: 

Q. 	Would you state your full name for the record, 

please, and spell your last name. 

	

10 
	

A. 	John S. Fox. F-o-x. 

	

11 
	

Q. 
	How are you employed, sir? 

	

12 
	

A. 	Police officer, Las Vegas Metropolitan Police 

	

13 
	

Department. 

	

14 
	

Q. 
	

And how long have you been with the Las Vegas 

	

15 
	

Metropolitan Pollee Department? 

	

16 
	

A. 	Twenty-one years. 

	

17 
	

Q. 
	And where are you currently assigned? 

	

18 	 A. 	Sexual amsualt division. 

	

19 
	

Q. 
	Were you so assigned to that division on or about 

	

20 
	

December 9th and 6th, 1989. 

	

21 
	

A. 	Yes, I was. 

	

22 	
Q. 
	Did you have an occasion to be assigned to the 

	

23 	Investigation of an alleged rape, victim being Penny Hawk, the 

	

24 	defendant being Roy Moraga? 

25 	 A. 	 did. 

CSRAssociates of Nevada 
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Did you come in contact with Mr. Moraga at all 

during this investigation? 

A. 	Yes, I did. 

Do you see Mr. Moraga present in court today? 

A. 	Yes. He's seated at the defense table wearing a 

brown and beige stripe shirt and glasses. 

MS. LIPPIS: May the record reflect the 

identification of the defendant. 

THE COURT: Yes. 

BY MS. LIPP/S: 

Q 
	

During the eourwe of your investigation, did you 

interview Penny Hawk? 

13 	 A. 	Yes. 

14 	 During that investigation, did you learn from her 

15 	that certain items had been taken from the inside of the 

16 	residence she shared with her daughter? 

I 

5 

9 

1 0 

11 

12 

17 	 A. 	Yes, I did. 

18 	
Q 
	

Was one of the items taken a key to their 

19 	apartment? 

20 	 A. 	Yes. 

21 	 Q. 	Regarding the information that you discovered 

22 	during that investigation, did you respond to the jail to 

23 	cheek the defendant's property? 

24 	 A. 	Yes, 1 did. 

25 	 Would you describe for the Court what tranapired 

CSRAssociates of Ncvada 
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with regard to the apartment key? 

A. 	went to the detention center at about 10:00 

on the 6th. 

I had previously drawn an outline of an 

existing key belonging to Ms. flawk. I compared that outline 

with a key found in Mr. Moraga's property. 

i seized that key and took it initially to 

Mrs. Hawk's daughter for tentative identification, which she 

did. 

Then I proceeded to Ms. Hawk's residence 

where I tried it in the keyway in the front door, and it did 

operate that lock mechanism. 

Q 
	

Was this just a lone key that the defendant had in 

his possession? Were there other keys with it? 

A. 	There was a Second key on the ring. I don't know 

what it was for. 

Q 
	

Did Ms. Hawk or her daughter identify the key ring 

or the other key that was with their apartment key? 

A. 	Her daughter identified the key alone. She did 

not recognize the key ring or the second key. 

Was that evidence then subsequently impounded for 

purposes of use in prosecution? 

A. 	Yes, it was. 

NS. L/PFIS! 	Pass the witness. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

13 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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CROSS EXAMINATION 

BY MR. HILLMAN: 

3 	 Officer Fox, did you find anything else in 

4 	Mr. Moraga's property that was related to the theft that was 

5 	reported by 4s. Hawk? 

6 	 A. 	No, I did not. 

7 	 MR. HILLMAN: No further questions. 

8 	 MS. LIPP'S: 	I have nothing further. 

9 	 THE COURT: You may be excused, Officer Fox. 

10 	 MS. LIPP1S: 	State rests, your Honor. 

11 	 MR. HILLMAN: Your Honor, I have explained to 

12 	Mr. Moraga his right to take the stand today, and upon 

13 	my advice, he'll decltne to do so. 	We'll call no witnesses. 

14 	 THE COURT: It appears to me from the complaint 

15 	on file during preliminary hearing the crimes committed, to 

16 	wit: Two counts of burglary and two counts of sexual assault. 

17 	 And there is sufficient evidence to believe 

18 	the defenaant Roy D. moraga committed said crimes is ordered 

19 	to be bound over to district court to answer to this crime. 

20 	 THE CLERK: 	January 11th, 9:00 a.m., 

21 	Department VII. 

22 	 (Whereupon )  the proceedings were concluded.) 

23 	Attest: 	Full., true, accurate transcript of proceedings. 

24 

25 

CM-Associates of Armada 



THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	) 
) 

V S 
	

) 
) 

ROY D. MORAGA, 	 ) 
) 

Defendant. 	) 
	  ) 

4 

6 

6 

7 

8 

CASE NO. C92174 

DEPT. NO. VII 

DISTRICT COURT 

2 
	 CLARK COUNTY, NEVADA 

	
FEEI 5 2. 05 M 

3 

MOTION AND NOTICE CF MOTION TO ENDORSE NAMES ON INFORMATION  

DATE OF HEARING: 2-15-90 

TIME OF HEARING! 9t00 a.m. 

TO: Defendant above named, and 

TO; Your Counsel of Record: PUBLIC DEFENDER 

YOU, AND EACH OF YOU WILL PLEASE TAKE NOTICE that, on 

Thursday, the 15th day of February, 1990, at the hour of 9:00 

o'clock a.m, or as soon thereafter as Counsel can he heard, in 

the courthouse, Las Vegas, Clark County, Nevada, the STATE OF 

NEVADA will Move the Court for leave to endorse upon 

Information heretofore filed herein the names of the following 

witnesses! 

NAME 	 ADDRESS 

SEEL, Jean R. 	 1100 Dumont #212 
Las Vegas, NV 

University Medical Center 
1800 W. Charleston Blvd. 
Las Vegas, NV 89102 

LVMPD 
Badge# 1471 

FF11 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

CUSTODIAN OF RECORDS 

ERRICHETTO, L. 
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J. LIPPIS 
Ddiouty District Attorney 

1 FRINK, Mary Ruth LVMPD 
Badge# 175 

2 

LVMPD 
Badge# 3297 

LVMPD 
Badge0 1662 

LVMPD 
Badge # 488 

LVMPD 
Badge# 2860 

Clark County Detention Center 
330 S. Casino Center Blvd. 
Las Vegas, NV 89101 

University Medical Center 
1800 w. Charleston Blvd. 
Las Vegas, NV 89102 

LVMPD 
Badge# 3779 

LVMPD 
Badge# 1048 

University Meical Center 
1800 W. Charleston Blvd. 
Las Vegas, NV 89102 

DATED this 2nd day of February, 1990. 

REX BELL 
DISTRICT ATTORNEY 
NEVADA BAR#001799 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

GILLINS, M. 

HAGUE, R. 

LUKE, R. 

MAYO, Harrison Jr. 

PRESCOTT, H. R.N. 

REISH, Don M.D. 

RUDOLPH, D. 

SWIFT, R. 

YOUNG, Sabine R.I1 
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Deputy District Attorney 
DEBORAH J. LIPPIS 

SUBSCRIBED AND SWORN to before me No IV Putilk-,-taia Of Navans I 
cotairr OF want 	I 
GAIL M AEIGEFI 	I 

my Apriontseat  glen: ifig2Expirea I 
J 

	 A 

AFFIDAVIT IN SUPPORT OF MOTION  

STATE OF NEVADA ) 
) ss: 

COUNTY OF CLARK ) 

DEBORAH J. LIPP IS 
, being first duly sworn, deposes and says: 

That Affiant is a Deputy District Attorney of Clark County, Nevada .. that information has heretofore been 

filed in the within action; that since the filing of said Information Affiant has learned that the testimony of the 

person or persons named in the Motion to Endorse Names on Information, which this Affidavit supports, is necessary 

and material to the prosecution of the within criminal aCii011; that such facts were unknown to Affiant at the tale 

of filing Information herein. 

WHEREFORE. Affiant prays that the Court enter an Order for endorsement of names on information, 

in accordance with NRS 173045. 

POINTS AND AUTHORITIES IN SUPPORT OF MOTION  

TO ENDORSE NAME, S ON INFORMATION 

1. After filing the Information the District Attorney shall endorse thereon the names of such other witnesses 

which shall become known to him before the trial as the Court prescribes. Such amendment may be made at any 

time after defendant pleads when it can be done without prejudice to the substantial rights of the defendant. 

NRS 173.045. 

2. The granting on the morning of ihe trial of a motion to add names of wimesses to a first degree murder 

Information WU not MCC what the defendant's attorney learned the names of such witnesses three clays before 

trial, this being a reasonable time to prepare for the defense. State v. Teeter, 65 Nev. SPA, 61.2(192111); Dalby v. 

State, SI Nev. 517 (1965). 

DA.50m 



1 	3. Any prejudice resulting to defendant because the District Attorney .  was permitted to add names on the 

2 	Information after the jury had been sworn, he having known these names before trial_ was cured by the court's 

3 	'panting defendant a contmuance (three days) to prepare to meet the testimony of these witnesses_ State v. Monahan, 

4 	SO Nev- 27, 35 0926); Gallegos v. State, 84 Nev. 608 (19611). 

5 
	

4 Failure to endorse a name does not preclude calling any witness whose name or materiality of testimony 

6 	is first learned at the time of trial NRS 173.045. 

7 	5. Defects or imperfections of form are immaterial. NRS 173100. Minor defects in an Informat3on. in- 

8 	eluding typographical errors, may be disregarded where the intent is clear and the rights of the defendant are not 

9 	prejudiced. 22 CB 955, Sec. 377. 

10 

II 

12 

13 

14 

15 	RECEIPT of a copy of the above and foregoing Motion, Notice 
of Motion. Affidavit a Points and roriAies is hereby 

16 	a c kno_ jedged this 	 day of 	  

17 

18 
Attorney for Defendant 

19 

20 

21 

22 OFFICE Of THE PUBLIC DEFENDER 

23 

24 
	

-  

rtev for 

25 

26 

27 

28 
mix 

UWIThCT ATTOPINEY 
CLARK COWiTv_910011440uSE 

NO ea nano arlikirr 
LAI 1. MIAS, 1100410A nisi DA-Sab 
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EJ) 
DISTRICT copRT,  B LL 	44 	a 

CLARK COUNT , NEVADA 

3 

4 	TIM STATE OF NEVADA, 	 ) 

) 

	

5 
	

Plaintiff, 	) 
CASE NO. C92174 

6 	 VS. 
	 DEPARTMENT VII 

DOCKET 
7 	ROY 0- MQRAGA, 

Defendant. 

9 

	

10 	REPORTER'S TRANSCRIPT OF HEARING IN RE: ARRAIGNMENT 

11 
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1 LAS VEGAS, NEVADA; THURSDAY, JANUARY ii, 1990: 9:00 A.M. 

- 2 	 - -000 - 

4 
	

THE COURT: State of Nevada versus Roy D. 

5 
	

Moraga. The record will show the presence of the defendant 

6 	in custody and the presence of counsel Karen Brasier, 

Deputy Public Defender; Robert Lucherini, Deputy District 

Attorney, representing the State of Nevada. 

9 	 At this time, Ms. J34-a$iex- , would you 

ID 	hand the defendant a conformed true copy of the Information 

11 	that was filed in this case Januarv 9, 1990. 

12 	 Does the defendant waive the reading 

13 	of the Information cut loud in open court? 

14 
	

MS. BRASIER: Yes, Your Honor. 

15 
	

THE COURT: Does he waive th(N_ reading of the 

16 	witnesses' names attached out loud? 

17 
	

MS. BRASIER: Yes, Your Honor. 

1$ 
	

TUE COURT: Mr. Moraga, do you understand 

19 	these waivers and join with Ms. Brasier in making them? 

ZO 
	

TME DEFENDANT: Yeah. 

21 
	

THE COURT: So do you waive me having them 

22 	read to you nut loud as well as the names? 

23 
	

THE DEFENDANT: Yeah. 

24 
	

THE COURT: Do you need those glasses for 

25 	a prescription or something? 
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THE DEFENDANT: Yes. 

THE COURT: Is your true namn Mr. Roy D. 

Moraga? 

THE DEPENDANT: yes, 

THE COURT: What is your agc, sir? 

THE DEFENnANT: 37. 

THE COURT; What is the extent of your 

formal education? 

THE UPFENDANT: Ninth. 

10 
	

THE COURT: Ninth grade? 

11 
	

THE DEFENDANT: Yes. 

12 
	

THE COURT: Do you know how to read and write 

13 
	

in the English language? 

14 
	

THE DEFENDANT: Yes. 

15 
	

THE COURT: Do you understand the nature of 

16 	the charges contained in the Informdtion in this case 

17 	against you? 

18 
	

THE DEFENDANT: Yes. 

19 
	

THE COURT: Mr. Roy D. Moracja, what is your 

20 	plea to Count I of the Information in this case wherein you 

21 	are charged wiLh the crime of burglary, a felony, guilty 

22 	or not guilty? 

23 	 THE DEFENDANT: Not guilty. 

24 	 TUE COURT: Mr. Roy D. Moraga, what is your 

25 	plea to Count IT of the Information in this case wherein 
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1 	you are charged with the crime of burulary, a felony, 

	

2 	guilty or not guilty? 

	

3 	 THE DEFENDANT: Not guilty. 

	

4 	 TUI COURT: Mr. Roy D. Moraga, what is your 

	

5 	plea to Count IT of thc Information in this case wherein 

	

6 	you are charged with the crime of sexual a6sault, a felony, 

	

7 	guilty or not guilty? 

	

a 	 THE DEFENDANT: Not guilty. 

	

9 
	

THE COURT: Mr. Roy D. Moraga, what iu your 

	

10 
	plea to Count TV of the Information in this case wherein 

	

1 1 
	you are charged with the crime of sexual assault, a felony, 

guilty or not guilty? 

	

13 
	 THE DEFENDANT: Not guilty. 

	

14 
	

THE COURT: This case is set down for trial 

	

15 	bcfcre a jury at 1000 a.m. on Monday, March 5, 1990. The 

	

16 	defendanh and counsel arH directed to appear in court on 

	

17 	Thursday, March 1, 1990, at 9:00 a.m. for the calendar call. 

	

13 	 ---o0o--- 

	

19 	ATTEST: Full, true and accurate transcript ot' proceedings. 

20 

21 

22 	 Official Court Reporter 

23 

24 

25 
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CASE NO. C92174 

DEPT. NO. VII 

2 

3 

4 
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CLARK COUNTY, 

 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	) 
) 

VS 
	

) 
) 

ROY D. MORACA, 	 ) 
) 

Defendant. 	) 
	  ) 

     

Eleputk.,  

I 
	

DISTRICT COURT 
	

FILED IN OPEN CciLli•-•,: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

ORDER TO ENDORSE NAMES ON INFORMATION 

Upon Motion of the STATE OF NEVADA, Plaintiff, by and 

through the Clark County District Attorney, and Notice to 

Defendant above named by and through Defendant's Counsel, 

PUBLIC DEFENDER, and good cause appearing therefore, 

IT IS HEREBY ORDERED that the Motion is granted and the 

Clerk of the above-entitled Court is hereby directed to endorse 

upon the Information on file herein the following names: 

NAME 
	

ADDRESS 

BEHL, Jean R. 	 1100 Dumont #212 
Las Vegas, NV 

CUSTODIAN OF RECORDS 
	

University Medical Center 
1800 W. Charleston Blvd. 
Las Vegas, NV 89102 

ERRICHETTO, L. 	 LVMPD 
Badge# 1471 

FRINK, Mary Ruth 
	

LVMPD 
Badgef 175 

CILLINS, M. 	 IVMPD 
Badge# 3297 

/ / / / 
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puty District Attorney 

HAGUE, R. 

LUKE, R. 

MAYO, Harrison Jr. 

PRESCOTT, H. R.N. 	 Clark County Detention Center 
330 S. Casino Center Blvd. 
Las Vegas, NV 89101 

REISH, Don M.D. 	 University Medical Center 
1800 W. Charleston Blvd. 
Las Vegas, NV 89102 

RUDOLPH, D. 	 LVMPD 
Badge# 3779 

SWIFT, R. 	 LVMPD 
Badge# 1048 

YOUNG, Sabine R.N. 	 University Meical Center 
1500 W. Charleston Blvd. 
Las Vegas, NV 89102 

as prospective witnesses in the prosecution of the within 

matter. 

DATED this //, 	day 

DISRICT JUDGE 
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Badge# 1662 
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Badge# 488 
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1 	 DISTRICT COURT 

2 CLARK COUNTMen 13 1148-N$ 	. j60 

3 
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8 	STATE OF NEVADA, 

9 	 PLAINTIFF , 
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11 	ROY D. MORACA, 

12 	 DEFENDANT. 
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JURY 

16 	I. DANIEL GODFREY COOPER 

17 
	

MARIN VISCAINO HERN4SDHZ, 

18 	3. GERRE LEE PITTENGER 

19 	4. DAVID GARLAND HARNEBY 

20 	S. COLLEEN MARIE MOONEY 
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11. HOWARD L. 1OBLhR 

12. JOSE DeJESUS LEYVA 
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ALTERNATES: I. MICHAEL THOMAS BRIDENBURC 

24 
	

2. CHARLES WILFORD BEAN 
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2 

3 

4 THE STATE OF NEVADA, 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
P.1P - 

 

  

. MAR 	197! 
- 

5 
	

Plaintiff, 

6 vs. 	 ) 	CASE NO. 	C92174 

7 ROY O. MORACA, DEPT. NO. VII 

   

8 

Defendant. 

INSTRUCTIONS TO THE JURY (INSTRUCTION NO. I)  

MEMBERS OF THE JURY: 

It is now my duty as judge to instruct you in the law that 

applies to this case. It is your duty as jurors to follow these 

instructions and to apply the rules of law to the facts as you 

find them from the evidence. 

You must not be concerned with the wisdom of any rule of law 

stated in these instructions. Regardless of any opinion you may 

have as to what the law ought to be, it would be a violation of 

your oath to base a verdict upon any other view of the law than 

that given in the instructions of the Court. 

a -411 
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INSTRUCTION NO. 1.-- 

If, in these instructions, any rule, direction or idea is 

repeated or stated in different ways, no emphasis thereon is 

intended by me and none may be inferred by you. For that 

reason, you are not to single out any certain sentence or any 

Individual point or instruction and ignore the others, but you 

are to consider all the instructions as a whole and regard each 

in the light of all the others. 

The order in which the instructions are given has no signi-

ficance as to their relative importance. 

46 



INSTRUCTION NO. 

2 An Information is but a formal method of accusing a person 

3 of a crime and is not of itself any evidence of his guilt. 

4 In this case, it is charged in an Information that on or 

5 between necember 4, 1989, and December 5, 1989, the defendant 

6  committed the following offenses: 

	

7 	COUNT I - Burglary 

	

8 	 did then and there wilfully, unlawfully, and feloniously 

9 enter, with intent to commit larceny, that certain building noon- 

10 pied by PENNIE HAWK, located at 1000 Dumont #227, Las Vegas, Clark 

11 County, Nevada. 

	

12 	COUNT II - Burglary 

	

13 	 did then and there wilfully, unlawfully, and feloniously 

14 enter, with intent to commit sexual assault, that certain building 

15 occupied by PENNIE HAWK, located at 1000 Dumont #227, Las Vegas( 

16 Clark County, Nevada. 

	

17 	COUNT III - Sexual Assault 

	

18 	did then and there wilfully, unlawfully, and feloniously 

19 sexually assault and subject PENNIE HAWK, a female person, to 

20 sexual penetration, to-wit: Sexual Intercourse, by inserting 

21 his penis in the vagina of the said PENNIE HAWK, against her will. 

	

22 	COUNT IV  - Sexual Assault 

	

23 	did then and there wilfully, unlawfully, and feloniously 

24 sexually assault and subject PENNIE HAWK, a female person, to 

25 sexual penetration, to-wit: Sexual Intercourse, by inserting his 

26 penis in the vagina of the said PENNIE HAWK, against her will. 

	

27 	it in the duty of the jury to apply the rules of law con- 

28 tamed in these instructions to the facts of the case and 

47 



determine whether or not the defendant is guilty of one or more 

of the offenses charged. 

3 
	

Each charge and the evidence pertaining to it should be con- 

4 sidered separately. The fact that you may find a defendant 

guilty or not guilty as to one of the offenses should not con- 

6 trol your verdict as to any other offense charged. 
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I 
INSTRUCTION NO. 

2 
To constitute the crime charged, there must exist a union 

3 

4 
or joint operation of an act forbidden by law and an intent to 

do the act. 
5 

The intent with which an act is done is shown by the facts 
6 

and circumstances surrounding the case. 
7 

8 
	Do not confuse intent with motive. Motive is what prompts 

a person to act. Intent refers only to the state of mind with 
9 

which the act is done. 
10 

11 
	Motive is not an element of the crime charged and the State 

is not required to prove a motive on the part of the defendant 
12 

13 
in order to convict. However, you may consider evidence of 

motive or lack of motive as a circumstance in the case. 
14 
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00' 

1 	 INSTRUCTION NO. 

2 	The defendant is charged with two counts of burglary. 

3 	In order to convict the defendant of these offenses, the 

4 	elements of the crime of burglary must be proved beyond a rea- 

5 	sortable doubt — 

6 	The elements of the crime of burglary are as follows: 

7 	(1) an unlawful entry into any apartment, home, or building, 

8 	either by day or night; 

9 	(2) with the specific intent to commit a larceny or a felony 

10 	therein. 
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INSTRUCTION NO. 4,  
Specific intent, as the term implies, means more than the 

general intent to commit the act. To establish specific intent 

the State must prove that the defendant knowingly did the act 

which the law forbids, purposely intending to violate that law, 

An act is "knowingly done if done voluntarily and inten-

tionally, and not because of mistake or accident or other inno-

cent reason. 

The intention with which entry was made is a question of 

fact to be determined by your consideration of the evidence. 

The intention may be inferred from the defendant's conduct and 

all other circumstances. 
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1 
	

INSTRUCTION NO. 	7 

2 	You are advised that Sexual Assault is a flony. 
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INSTRUCTION NO. 

A breaking into or a forced entry into the apartment is not 

3i an element of the crime of burglary. The law requires only an 

41 entry with the specific intent to commit a larceny or felony 

51 therein. 

6i 
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INSTRUCTION NO.  y 
Every person, who in the commission of a burglary shall 

commit any other crimes shall be punished therefor as well as for 

the burglary, and may be prosecuted for each crime separately. 



INSTRUCTION NO. 4,  
Any person who subjects another person to sexual penetration, 

against the victim's will, Is guilty of sexual assault. 
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INSTRUCTION NO. 	407  

2 
	

Sexual penetration means any intrusion, however slight, of 

3 any part of a person's body or any object manipulated or inserted 

4 by a person into the genital openings of the body of another. 
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I INSTRUCTION NO 

Physical force is not a necessary ingredient in the 

commission ot the crime of sexual assault. The crucial question 

is not whether the victim was penetrated by physical force, but 

whether the act was committed without her consent. 
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INSTRUCTION NO. 

The victim of a sexual assault is not required to do more 

3 than her aged strength, surrounding facts and attending circum- 

4 stances make it reasonable for her to do to manifest her opposi- 

5 tion. 
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INSTRUCTION NO. /7/  
There i no requirement that the testimony of a victim of 

sexual assault be corroborated, and her testimony standing alone/ 

if believed beyond a reasonable doubt/ is sufficient to sustain a 

verdict of guilty - 



INSTRUCTION NO. /I )  

The defendant is presumed innocent until the contrary is 

proved. This presumption places upon the State the burden of 

proving beyond a reasonable doubt every material element of the 

crime charged and that the defendant is the person who com-

mitted the offense. 

A reasonable doubt is one based on reason. It is not mere 

possible doubt but is such a doubt as would govern or control a 

person in the more weighty affairs of life. If the minds of 

the jurors, after the entire comparison and consideration of 

all the evidence, are in such a condition that they can say 

they feel an abiding conviction of the truth of the charge, 

there is not a reasonable doubt. Doubt to be reasonable must 

be actual and substantial, not merely possibility or 

speculation. 

If you have a reasonable doubt as to the quilt of the 

defendant, he is entitled to a verdict of not guilty. 
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INSTRUCTION NO. a 

The evidence which you are to consider in this case con-

sists of the testimony of the witnesses, the exhibits, and any 

facts admitted or agreed to by counsel. 

There are two types of evidence; direct and circumstantial. 

Direct evidence is the testimony of a person who claims to have 

personal knowledge of the commission of the crime which has 

been charged, such as an eyewitness. Circumstantial evidence 

is the proof of a chain of facts and circumstances which tend 

to show whether the defendant is guilty or not guilty. The law 

makes no distinction between the weight to be given either 

direct or circumstantial evidence. Therefore, all of the evi-

dence in the case, including the circumstantial evidence, 

should be considered by you in arriving at your verdict. 

Statements, arguments and opinions of counsel are not evi-

dence in the case. However, if the attorneys stipulate to the 

existence of a fact, you must accept the stipulation as evi-

dence and regard that fact as proved. 

You must not speculate to be true any insinuations 

suggested by a question asked a witness. A question is not 

evidence and may be considered only as it supplies meaning to 

the answer. 

You must disregard any evidence to which an objection was 

sustained by the Court and any evidence ordered stricken by the 

Court. 

Anything you may have seen or heard outside the courtroom 

is not evidence and must also be disregarded. 
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I 
INSTRUCTION NO. /7 

2 
The credibility or "believability" of a witness should be 

3 
determined by his manner upon the stand, his relationship to 

4 
the parties, his fears, motives, interests or feelings, his 

5 
opportunity to have observed the matter to which he testified, 

6 
the reasonableness of his statements and the strength or 

7 
weakness of his recollections. 

8 
If you believe that a witness has lied about any material 

9 
fact in the case, you may disregard the entire testimony of 

10 
that witness or any portion of his testimony which is not 

11 
proved by other evidence. 
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INSTRUCTION NO.  ../r  
During the trial, you have heard evidence concerning a 

prior felony conviction of the defedant. Evidence of another 

crime is not admissable to prove the character of the defendant 

in order to show that he acted in conformity therewith on a 

particular occassion. However, it is admissiable and may be 

considered for the purpose of determining the credibilty of 

the defendant as a witness. 
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INSTRUCTION NO. air 

A witness who has special knowledge, skill, experience, 

training or education in a particular science, profession or 

occupation is an expert witness. An expert witness may give 

his opinion as to any matter in which he is skilled. 

You should consider such expert opinion and weigh the 

reasons, if any, given for it. You are not bound, however, by 

such an opinion. Give it the weight to which you deem it 

entitled, whether that be great or slight, and you may reject 

it, if, in your judgment, the reasons given for it are unsound. 
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I 	
ENSTRUCTION NO. 2 0  

2 

3 
	Although you are to consider only the evidence in the case 

4 
in reaching a verdict, you must bring to the consideration of 

the evidence your everyday common sense and judgment as reaso- 
5 

nable men and women. Thus, you are not limited solely to what 
6 

7 
you see and hear as the witnesses testify. You may draw reaso- 

8 
nable inferences from the evidence which you feel are justified 

in the light of common experience, keeping in mind that such 

10 
inferences should not be based on speculation or guess. 

11 
	A verdict may never be influenced by sympathy, prejudice or 

12 
public opinion. Your decision should be the product of sincere 

13 
judgment and sound discretion in accordance with these rules of 

law. 
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TNSTRUCTION NO. 41 

In your deliberation you may not discuss or consider the 

subject of punishment, as that is a matter which lies solely 

with the Court. Your duty is confined to the determination of 

the guilt or innocence of the defendant. 
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INSTRUCTION NO,  

When you retire to consider your verdict, you must select 

one of your number to act as foreperson who will preside over 

your deliberation and will be your spokesperson here in court. 

During your deliberation, you will have all the exhibits 

which were admitted into evidence, those written instructions 

and forms of verdict which have been prepared for your conveni-

ence. 

Your verdict must be unanimous. As soon as you have agreed 

upon a verdict, have it signed and dated by your foreperson 

and then return with it to this room. 



INSTRUCTION No. 1E-3 

If, during your deliberation you should desire to be 

further informed on any point of law or hear again portions of 

the testimony, you must reduce your request to writing signed 

by the foreperson. The officer will then return you to court 

where the information sought will be given you in the presence 

of, and after notice to, the district attorney and the defendant 

and his counsel. 

Readbacks of testimony are time consuming and are not 

encouraged unless you deem it a necessity. Should you require 

a readback, you must carefully describe the testimony to be 

read back so that the court reporter can arrange his notes. 

Remember, the court is not at liberty to supplement the evidence. 

11 



INSTRUCTION NO. 

Now you will listen to the ar guments of counsel who will 

endeavor to aid you to reach a proper verdict by  refreshing  

in your minds the evidence and by  showing  the application 

thereof to the law; but, whatever counsel may say, you will 

bear in mind that it is your duty  to be governed in your deli-

beration by the evidence as you understand it and remember it 

to be and by the law as given you in these instructions, with 

the sole, fixed and steadfast purpose of doin g  equal and exact 

j ustice between the defendant and the State of Nevada. 

GIVEN: 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

69 



Dfipu , i 

DISTRICT COURT 

NEVADA 

MAR 1 
THE STATE OF NEVADA, 

CLARK COUNTY, 

Plaintiff, 

VS. 

ROY D. MORAGA, 

Defendant. 

C92174 

VII 

CASE NO. 

DEPT. NO, 

VERDICT  

We, the Jury in the above entitled case, find the defendant 

guilty of Count I, Burglary. 

DATED this J5 	day of 	Ha.rch 	, 1990 

FORE PERSON 
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) 
	

• 3 

Plaintiff, 	) 
) 
	

MAR 15 1990 
) 
) 
	

716Y ) 
) 
	

CASE NO. 	C92174 
) 

Defendant. 	 DEPT. NO. 	VII 

) 
) 

3 THE STATE OF NEVADA,  

4 

VS. 

6 
ROY D. MORAGA, 
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CLARK COUNTY, NEVADA 

-Deputy 

VERDICT  

We, the Jury in the above entitled case, find the defendant 

guilty ofCount II Burglary. 

DATED this  LS  day of 
	

March , 19 9° 

--34-cru-re"  
FOREPERSON 



DISTRICT COURT 

	

2 
	

CLARK COUNTY, NEVADA 

	

3 	THE STATE OF NEVADA, 	
MAR '; 5 1990 _ 1 9 

4 

	

5 	vs. 

6 ROY D. MORAGA, 	 CASE NO. 	C92174 

	

7 
	

Defendant. 	 DEPT. NO. 
) 

	

8 
	

) 

	

9 
	

VERDICT 

	

10 
	

We, the Jury in the above entitled case, find the defendant 

11 
	guilty of Count III, Sexual Assault. 

12 

	

13 	DATED this 	1 ,5  day ot 	March 	19 90 . 

14 
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DISTRICT COURT 

2 
	

CLARK !COUNTY, NEVADA  

7 
	

Defendant. 	 DEPT. NO. 

8 

9 
	

VERDICT 

3 THE STATE OF NEVADA, 

4 

	

	
Plaintiff, 

vs. 

6 	ROY U. MORAGA, 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

we, the Jury in the above entitled case, find the defendant 

guilty of Count IV, Sexual Assault. 

DATED this 	/6-  day of 	March  , 1990 

FOREPERSON 

'p:e4„, 

5 'AD 	19 

CASE NO. 
Deputy 

C92174 

73 



CASE NO. C92174 

DEPT. NO. 	VII 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

I 

2 

3 

4 

6 

7 

8 

VS. 

ROY O. MURAAt 

THE STATE OF NEVADA, ) 
) 

Plaintiff, ) 
) 
) 
) 
) 
) 

Defendant. ) 
) 
) 

VERDICT  

We, the Jury in thc above entitled case, find the defendant 

not guilty of Count I, Burglary. 

DATED this day of  March 

  

 

  

FORE PERSON 

10 

11 

12 

13 

14 

16 

17 

1s 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

a 
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DISTRLCT COURT 

2 CLARK COUNTY, NEVADA  

3 TEE STATE OF NEVADA ', 	) 
) 

Plaintiff, 	) 
) 

VS. 	 ) 
) 
) 	CASE NO. 
) 

ROY D. MORAC3A, 

Defendant. 	) 
) 
) 

C92/74 

DEPT. NO. 	v1I 

VEf;!DICT  

We, the Jury in the above entitled case, find the defendant 

not guilty of Courit:. III, Sexual Assault. 

DATED this, 	day of March 

75 

1 1 

13; 

15 

16 

17 .  

18 

/9 

21Y 

21 

22.  

23 

24 

25 

26 

27 

28 



I 

2 

3 THE STATE OF NEVADA, 

4 	 Plaintiff, 

5 vs. 

6 ROY D. MORAGAr 

7 	 Defendant. 

DISTRICT COURT 

) 

) 

) 
) 
) CASE NO. 092174 
) 
) 	DEPT. NO. 	VII 

CLARK COUNTY, NEVADA 

7 
) 

) 

  

9 	 VERDICT 

10 	We, the Jury in the above entitled case, find the defendant 

11 	not guiLty of Count ivr Sexual Assault. 

121 

13 	DATED this  	day of 	March 	, 19 90  . 

15 

16 

17 

18 

19 

20 

21 

22 ,  

23 

FOREPERSON 

 

25 

26 

27 

28 

k7. 
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1 	 DISTRICT COURT 

CLARK COUNTY, NEVADA 2 

3 

4 

5 

THE STATE OP NEVADA, 	) 
) 

Plaintiff, 	) 
) 
) 

ROY D. MORAG,/,, 
) 
) 	CASE NO. 	092174 

 

 

) 
Defendant. 	) 

	
DEPT. NO. 	VII 

) 
) 

VERDICT 

We, the Jury in he above entitled case, find the defendant 

not guilty of Count 11, Burglary. 

7 

9 

10 

11 

12 

13 

15 

17 

IS 

19 

20 

21 

22 

23 

24 

(Jr 

DATED this 	 day of Marc:b .; 	, 19_ .)  

FOREPERSON 

27 

28 
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, 19 90  

REX BELL, Dutriet Afttirney 

NEVADA BAR#001799 
000301 

MO 21 WM 

istrirt anurt 
CLARK COUNTY, NEVADA 

	 3 .5 f!i 

3 

4 THE STATE OF NEVADA, 	 ) 
) 

5 	 Plaintiff, 	) 

6 	 ) 
) 

7 ROY D. MI:MAGA, 	 1 
ID# 938554 	 ) 

8 	 Defendant. 
) 

9 	 ) 

CASE NO.  C92174  

DEPT_ Nct  VIII 

   

MOTION AND NOTICE OF MOTION TO AMEND INFORMATION  

DATE OF HEARING 	  

TIME OF HEARLNG: 	

TO: Defendant above named, and 

10: Your Counsel of ReCOrd: Roger Hillman, Deputy Public Defender 

YOU, AND EACH OF YOU WILL PLEASE TAKE NOTICE that. on  Wed ne day 

as 17 	the 	6th   day of  June 	, 1.9  9 °  • at the hour of  9:00  	o'clock, 	A  Id., or  

18 	soon thereafter as Counsel can be heard, in the Courthouse, Las Vegas, Clark County, Nevada, the STATE OF 

19 	NEVADA will move the Court for an Order permitting the Information heretofore filed in the above entitled action 

20 	to be amended to include an additional count charging Defendant above named as an, habitual criminal, pursuant 

10 

11 

12 

13 

14 

15 

16 

/.47,  
; 1E 

21 	to, and in accordance with NRS 2071)10. 

22 	DATED this  4th  day  of Jun e 

23 

24 

25 

26 

27 

28 

REX SELL 
DISTRICT ATTORN.RY 

CLARK COURT' IXILIPTHOUSE 
2.0 90. THIRD STKI(ET 

LAE VEGAS, N.WCALIA DA-St 
CELL 14 

88 



14 

15 

16 

17 

AFFIDAVIT IN SUPPORT OF MOTION  

2 STATE OF NEVADA ) 
) ss; 

3 COUNTY OF CLARK 

DEBORAH J. LIPPIS heing first duly sworn, deposes and says 

 

That Affiant is a Deputy District Attorney of Clark County. Nevada, that Information has heretofore been 

filed in the within action; that since the filing of said Information Affiant has learned that Defendant has been 

previously convicted of offenses which are felonies under the laws of the State of Nevada and Defendant should 

be charged accordingly as an habitual criminal. 

WHEREFORE, Affiant prays that the Court enter an Order permitting the Clark County District Attorney 

to file an Amended Information herein, pursuant to NRS 207.010. 

4 

5 

6 

7 

8 

9 

10 

12 

13 
puty District Attorney 

Deborah J. Lippis 

14olo ry 	Ir-OLQt fleviaa I  
.c:n. ern. Of CLARK 	I 
GAIL. H. REIGEfi 

My A 0 pcAnCnient Expires 	I 
Sept 21, 190 

18 POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO AMEND INFORMATION  

19 	1. An amendment may be made at any time after Defendant pleads when it can be done without prejudice 

20 	to the substantial rights of the Defendant. NRS 173.095. 

21 	2. "Every person convicted in this state of any crime of which fraud or intent to defraud is an element. 
or of pent larceny, or of any felony, who shall previously been twice convicted, whether in this state or elsewhere, 

22 

	

	of any crime which, under the laws of this state would amount to a felony, or who hall previously have been 

three times convicted, whether in this state or elsewhere, of petit larceny, or of any misdemeanor or gross mi sde- 
23 

	

	meanor of which fraud OT intent to defraud is an element, shall be. adjudged to be an habitual criminal and shall 
be punished by imprisonment in the state prison for not less than 10 years nor more than 20 years." 

24 
"Every person convicted in this state of any crime of which fraud or intent to defraud is an element, 

25 

	

	or of petit larceny, or of any felony, who shall previously have been three times convicted, whether in this state 
or elsewhere, of any crime which under the laws of this state would amount to a felony, 07 who shall previously 

26 

	

	have been five times convicted, whether in this state or elsewhere, of petit larceny, or any misdemeanor or 
gross misdemeanor of which fraud or intent to defraud is an element, shall be punished by imprisonment 

27 

	

	in the state prison for life with or without possibility of parole. If the penalty fixed by the court is life 
imprisonment with the possibility of parole, eligibility for parole begins when a minimum of 10 years has 

28 	been served." 

REX BELL 
UISTRICT ATTORKV 

*jaw .COVIrrr CO4R7140U8E 
200 Mt MOM *TIMM 

.AI VEGA& *WM 101100 	DA-51a 

89 



I 

2 

3 

4 

5 

6 

7 

8 

 

In proceedings under this section, each previous conviction must be alleged in the accusatory pleading 
charging the primary offense, but no such conviction may be alluded to on trial of the primary offense, nor may 
any allegation of such conviction be read in the presence of a jury trying the offense or a grand jury considering 
an indictment for the offense.-  NRS 207.010 

3. A state of a previous cowaction under habitual criminal act does not charge an offense It is only the 

averment of a fact which may affect the punishment. 

State v. Bardmess, 54 Nev. 84; 

Hollander v. State, 82 Nev. 345, 418 P.2d 802. 

 

 

9 

10 

11 

12 

13 

14 

  

   

15 	RECEIPT of a copy of the above and foregoing Motion, Notice 
of Motion, Affidavit aia4 Points and Authores is hereby 

16 	acknowledged this 	4"/  day of 	  
19 	 

17 

18 
Attorney for Defendant 

OFFICE OF 'FHE PUBLIC DEFENDER 

Attorney for 93:kint 
Roger Hillman , DP17) 

mx mu 
mnma mama y 

amp( oximw UMMTMOUW 
200 80. THIRD MEET 

LA$ 	Nema Lamm 

90 
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12-N 	Pb. 7, D? 	JDk ItaPPOPISSIMMO 

	

-- 1F117 	 •• 
Mmema.1171.1•1•11n. 

. 101t1ID Mete, c4., 
C4,51 P. 16100410 

Cl 91949 LtaTE OF AnIzOnA 	 County Attorney 
by'  Ils N. Stuart 

91 5941-- 
-  PROISATION 	 

ipy DANIXO /0014414 
Adult Probation Poperteeet 

narloope Creety . lberiff's 

talk.4.12t21" 4 . Neftsb,0  Defense  

Itslated 
Ctioral 

Sifts 44,  i 

The Etat if re.p 	 d by th ,  •bove-nomad Osputpa the defendant la prooent with counsel above hanud. Court 
Impostor. 

The defendant is adVised of the charge. thr 
' deterninetion of guilt and le given an opportunity to spunk. Th. Court hoe reviewed Use Pre -.setae°. emport, 

having found no loyal cause to deley. tbe Court 
•ntrt& the following jodgnent and •oatemen 

2T IS Tut.' JUDGKENT of the Court that the defeadaat 
A. guilty of the crime of  Awarava144,98stau1t. Open  

cowelttLd OA, 	oulootior az, 1976 

is violnion 0f Adz 
	jkliac_unui AI 

As puntsnnent for this crime. 

ORDERLD •nspanding imposition of sontenco and p4e4ies 
the defendant on probation for a period et 	r pro  ormamact.s 	ftbrearx !, i'77 	4 under the eseernitte of the Plobation Department of this Court in accordance with to g  
formal Judgment and ordos sumpending santenes sod imposing tuella 
of probation signnd by ths Court, 

bi-Ssmitxmci 	ssonaTION - NO 4.01gL 
tcenttOltvgl OM Hint pews) 
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IN THE BUIPBRIOR COWRY' 
OF 

MANI:Oft COUNTY, STATE OP AINIONA 

  

---EaLimms.uwpristrape "Liam 0. 'Damn. mb ..sasai_ai. Jimmie  

 

— +•••• ■.M.PI 

CR O5,411 	sTATs or AnizoNA V.,NOWA 
	

ivontinued) 

Asiated 
:aaao: 

°nom= defnndant shall make and pay restitution 
tnrough the Clerk of the Omperlor court of "Saticoy.% County in 

the tOtal Goednt Of $  plA  in regular noranly permeate 
of 4 each •mouth beginning On 	  
and 47W-Tne ------4  	day of each month thereafter until genii 
in Cull. 

ORDIMUD defendant shalL pay a fine to the Cliirk of 

the superior Court of Naricopa County in tho amount of 
ey A 	op or before 	  

The written termi and condition. of probation are 
handed to Ow defendant for explanation and signatura. 

ORDERLD releaning defendant, exonerating any bond 

sondtsponnillimplOSIMININIORIMICINEMOIMW. 

The defendant la advised concerning the consequence* 
DI faiLure to abide the conditLonW of probation. 

The defendant is advised concerning rights of appmmi 

and written notice of those rights ii provided. 

PILED: Conditions of Probation, signed by dateadant. 

(Copy provided defendant.); Notice of Ripsimi 
Riyhtm f  signed by defendant. Mop],  Proy14,14 
defandint.0 

ISIVEM OVDER OP RELZABE4 

52.-SciprENcle - PROBATION - 40.JAIL 
	

54 
Paso 

a Male 	 M.,1111.M111.1111Mepe,. 	 e 
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OF 
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32-1, 	May 23, 1983 	Hon. Csoll 
1.•■•■■• 
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--73etraltra- 
Extandea Page 	1, 

V1VhAN KFUNGLE, chr• 
1.1113in 

131275 !STATE OF ARIZONA, 

VS. 

ROY DANIEL KORAGA m 
county Attorney 

• BY: Fred Newton for 
Herb Williams 

ry Wisdom for m, Tarribile, 

Criminal Judgments-Clerk's 0. 
DiErerMATEA"  ; astokomicn la

oN 	Dept. of Corrections 

iMM 
MAY 3 1 1983 

Ati Il 

MC80 

APO • 
SENTENCE-IMPRISOHNENT-O  PARTMENTOF CORRECTIONS  

9:35 a.m. 

The State is represented by the above-named counsel; the defendant is present with above-named counsel. 

Court Reporter Frances Turman, 

 

is Present. 

 

 

The defendant in advised of the charge, the determination DR guilt and is given an opportu4ity to speak. 

Having found no legal cause to delay rendition of judgment and pronouncement of sentence, the Court enters the following judg-ment and sentence: 

IT IS THE JUDGMENT of the Court that the defendant is guilty of thq crime of Count 1: Attempted Aggravated Assault 	 o■awlimme•M=MIMLa rl om.mwww■FMMMM. 

I Class  4 —175rITINEWOUrriTaangerous7511WORW nonrepetitive - offense, in violation of A.R.S. 13-1001, 1204i/0(2), a (B), 1203„ 701, 702 and 801 committed en Aimij...„1912___ 
and 

4=1 

nonrapotTZT7;16ffense, in violation of A.R.S. 

committed on 
• 

SENTENCt- IMPRI sONMEST-DOC 

• 

	 WY Ara  1983 
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t. 
• - 

047P413i vEluNe. 
.1 0PFUTt•aE 

tr.A.}.4E CO. INLE 

M■17 

MAR 08 '90 13z33 DOC &FENDER SERVICE 
k 

IN THE SUPERIOR COURT 
OF 

MARICOPA COUNTY, STATE OF ARIZONA 

32-L 	May 23 o  1983 

'R 131275 1STATE vs. Moraga 

Hon. Cecil  B. Patterson, Jr.  VikoANKRINaLt froo•gvcaiiimmtSkut 

(CONTINUED) 

The defendant was also found to have been previously 
oonvicted of the following felonies: 

none 

felony, nondangeroumidangerous convicted on 

2 . 
a Class 

in 

felony, nondangerousidangerous convicted on 

Upon consideration of all the facts, law and circumstances 
relevant here, the Court finds that suspension of sentence and a 
term of probation are not appropriate and that a sentence of incar- 
ceration with the Arizona Department of Corrections is appropriate-
The Court further finds that there are circumstances sufficiently 
substantial to call for a Olit PresumptivetiggramtMaNit/Mmli 
term. These circumstances are as stated by the Court on the recor 

As punishment for thisAINIMA crime (fl 
As to Count I; 
IT IS ORDERED that 	de en ant s comp tt to.t Ariz= 

Department of Corrections for a term of imprisonment for FO R 4 
years; which is the Presumptive/mmirmsm=1001112211Xterm to date 
from .May 24 1983  and defendant is to be given credit for 
• ffi • days'iseiVia prior to sentencing. 

As to 
IT IS ORD REOt tte ee ant $c-6 tte to t 

Department ofof Corrections for a term of imprisonment for 
years; which is the Presumptive/Aggravated/Mitigated terahWte 
from 	 and defendant is to be given credit for 

dayagétvsd prior to sentencing. 

1 . 

a Class 
in 

Kali 
cown 

SEMITIACRIXF 805114111rtr• treCr'''.7,11710ri CENTEFI 
s 1983(conTistit0) 

7.7 

MAY 4121(19133 

96 
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se4iiingaitabiaz 
LN4A4 
RA05. algiodo 

PINPULtel 
C.r.in,i4R  OF 	i  
2011 liES 

l 'IN"Net  

. 1p.11! 144 C 1 14#0 

MAR 02 '30 13T313 DOC OFFENDER SERVM 

IN THE SUPERIOR COURT 

MAIIICOPA COUNTY, STATE OF ARIZONA 

5:35 a.m. Hearing concludes- 

•1' 

 

32-1, 	may 23, 1983 
--sv- 

CR 131275 STATE vs. Moraga 

Hon. Cecil H. Patterson, Jr. 
----7merarran 	 VIVIAN KRINGL.E. 

M. D. Vega Dr"  

(CONTINDED) 	 

The defendant is advised concerning rights of appeal and written notice of those rights is provided. 

ORDERED exonerating arty bond. 

ORDERED granting motion to dismiss Count 11 

 

1.-,•■••■••■••9---  

ORDERED authorizing the Sheriff of Maricopa County to delinft defendant to the custody of the Arizona Department of Corrections and authorizing the Department of Corrections to carry out the terz of imprisonment set forth herein. 

ORDERED that the Clerk shall remit to the Department of Corrections a copy of this order, plus all pre-sentence reports, probation violation reports, medical and psychological reports relating to the defendant and involving this cause. 

FILED: Notice of Rights of Appeal, signed by the defendant:. 

ISSUED: Order of Confinement. 

Cct .;•. 
IJl 12 
	

SENTENCX-INPRISONkENt -DOC hv  
Pc4i 

MAY 151  1983 
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The itoregatng Minute Entry is e fuli, true and correct copy of the original Order on file in this office. 
Attest 	 MAY 25 1983  
vIVIAPi KRINGLE, Clerk of the Superior Court of the State of Anzons, in and for the *Linty of Marleops. 

Douty 

300435 d3aN3330 Doa FE :ET ea, ae WW • P d 



In the Superior Court of Yavaoai County 
STATE OF ARIZONA 

STATE OF ARIZONA, 
County of l'avapai 

I. ETHEL BOUTON, Clerk of the Superior Court of Yavapej County. Stiute of Arizona, do hereby certify 
and attest the foregoing to be a full. true and correct copy of the --Loalic,t1P.=  Plea Agreement;  and 

----Stgnc -  of. Prhtinn State of ArLzona vs. Roy Daniels lloraga, Case No. 12891 

u the same appear 

 

of record in my office. 

 

IN WITNESS WHEREOF. I have hereunto 

set my hand and affixed the Seal of said Superior 

Court at Prescott.. this 10th day of 

May 	, A. D, 
ETHEL DOMON 

Clerk Superior Court 

by Deputy 

99 



FILIND 
otiock,k.  ,)g  

JUN 6 igg8 

OP0  

Mary Slaughtnr 

sUIIRIOR COUR r or ARIZONA 

June 6, 1988 3 

l'AvAnAl COMO 'V 

FRESCO] r, AZ 

JAMES 
Div 

NO. 	12891 

stAiE Of ARIZONA 

VS 

Date Its ilgCtlitsmiss letter 

County Attorney 

•Or  Julia Stoner 

Deputy 

ROY DANIELS MORAGA 

DA' E or BIRII I: 	1/27452  

William T.. Ricper 
Defense Counsel 

SENIENCE OF PRODA1 ION 

10130 	 aarilipon, lire Stale Is represented by die above roamed Deputy County M- 
.. 	. 

Wilsey; the Defendant Is piesent with counsel Rained above, 

to speak. 

Court Reporter  Sandra K Markham 	It [Resent. 

'the Defendant is advised of the charge, the determination of guilt and is given the opportunity 

l'utsuant to A.R.S. Section I3-1DIR, the 'Grim' duds as follows: 

WAIVER OF COUNSEL the Defendant knowingly, intelligently, and voluntarily waived his sighl 

to be represented by counsel alms being advited of the L 1 g.1 ! 1. 1  .0 6 represented by counsel hi-

chiding the tight to have counsel appointed free ol dune ii die Defendant Is indigent. 

IVAIVER or JURY I RIM. I he Defendant knowingly, intelligently, end voluntarily waived his light 

to a trial by lury after having been advised of his right t6 same. The determination of guilt was 

based upon a irial to the Cowl. 

WAIVtil or 1R1AL She Defendant knowingly, intelligently, arid voluntarily waived his light lo a 

trial with or without a Pary, his tight to confront and cross examine wIlliesses. his dglui 10  l'eslifY Or 

remain silent and his right to [Present evidence and call .  his own witnesses after having been ad-

vised of Mese rights. the determination of Fall was based; Wort a Plea 01  SuillYino-Goille4t. 

111-MY VERDICT lite determination of guilt 1.virs limed Lrpoll a verdict of guilty after a Jury trial. 

iCtilinntiecit 	 Page 	1  
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June 6, 1988 JAMES B. SOLT Mary Slaughter  

Nn. 	12891 

Dale Judge iop-C-orputill'itierer 

SrAll VS. 	ROY DANIELS MORAQA 

Flaying found no legal cause to delay rendition of judgment and pronouncement of scnience. Ihc 

Court enlers Ilie follovvIng judgment and sentence. 

IT IS T11E JUDGMENT OF TI IE COURT dial the Defendant is godly of the crime of 	  

Third Degree Burglary  	 

Cliss 	4 	telonthoiglanummOindmigRaigct nondangerous and nonrepeillive offunse, in viola• 
13-701,  lkinnJA.R.5.13-I5O6, 13-1501,  committed 0 	

702 
11 	Januar

801
y lOr 1988  

and 

a Class 	  felonyindsdemeanor/undesignated, nondangerous and nortrepetilive offense, in 

violation of A.R.S. 

cninitiiited on 

and 

a Class 

 

ielony/rnisdemeanor/undesignaled, nondangerous and nonrepetitive offense, in viola- 

  

thin rif ARS, 

coimailtled on 

 

and 

 
 

a Class 

violalion of A.R.5. 

L0111,11iiiitci on 

and 

a Class 

lion of A.R.S. 

felonyindsdemeanorfundesIgnatecl, nondangerous and nonrepeiiilve liffense, lii 

ielonyfinisrlemeanorturillesignatud, nondangerous a i RI noncepeiltive offense In viula- 

committed on 

(Continued) 
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3 	 Jurle 6, 190g 	 JAMES B. ASULT  

	

Div 	 'Dale 	 lir/Ise-of ESPAPlikirifin•Of 

No. 	2a21  

STATE VS. 	ROY DANIELS MORAGA 

Mary Slaughter 
Deputy 

Upon consideration of the o(fense, and the fads, law and circumstances involved in lids case, the 

Court finds that die Defendant is eligible for probation. The specific reasons for the granting of 

probation are slated by the Court on the record. 

The Court further finds that the term of probation should include Incarceration in the County Mil 

as a term and condition of probation. 

The Coml further finds that the term of probation should include imprisonment in the custody of 

theArizona Department of Conections as a term of probation. 

As punishment for tills/these crime15), 

IT IS ORDERED suspending imposition of sentence and placing the Defendant on probation for a 

period of 	4 years 	commencing 	June 6 , 19_88  

under Ike supervision of the Adult Probation Department of this Court. In accordance with the for-

mal Judgment and Order suspending sentence and imposing terms of probation signed by the 

Court. 

As a condition of probation, 

IT IS ORDERED that the Defendant be Incarcerated in the Yavapal County Jail for a period of 

	 commencing 

with credit for 

 

days served.. 

 

 

- 	
IT IS ORDERED that the Defendant be committed to the Arizona Department of Corrections for a 

term n of imprisonment for a period of 	  

commencing 	  

 

IT 15 ORDERED' that the Defendant pay a monthly probation services fee to the Clerk of Ike Sive- 

slot Count of Yavapai County at a rale of $  30 . 00 

  

commencing on 

  

July 1, 19E16 	and due on the 	1st  

  

day of each 'numb thereafter during the 

 

  

term of probation, 

(Contillued) 

   

Page 	3  
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in the amount of $ 

$ —0— 

—0— 	 which equals $ 

and $100.00 

—0— 	 plus a surcharge of 

is designated as restitution to be jinid to 

3 

 

June 6, 1988  
Date 

JAMES B. SULT Mary Slaughter 
Deputy 

   

   

Div 

 

ludge or-C-ommitsioner- 

No. 	12991 

   

STATE VS. 

 

ROY DANIEI4 MORAGA 

  

RESTITUTION 

ORDERED that the defendant shall make and pay restitutkon to the victim of this crime, for the 

victim's economic loss, through the Clerk of the Superior Court of Yavapai County in the total amount of 

$  647.40 to James Strauss, Jerome, Arizona 86331 

rimixlitehrexxxxxxxxxxXXXXXXXXXXXXXXXIC  in regular monthly payments nf 
$  53.95  commencing  August 1, 1988  and on the  1st   day of each month 
thereafter until paid in full. 

six months following release from custody or in regular monthly payments of 

 commencing  and on the day of each month 

thereafter until paid in full or as ordered by the Board of Pardons and Paroles pursuant to A.R.S. Section 31-412, 

whichever dale first occurs. Any cutler entered by the Board pursuant to A.R.S. Section 31-412 shall he trans-
mitted to the Clerk of the Superior Court of Yavapai County. 

REIMBURSEMENT 

	I 
	

ORDERED that the defendant shall make and pay miminusemeol through the Clerk di the Superi- 

or Coon of Yavapai County for the reasons staled on the record and in the terms and conditions of probation, 

in the total amount of $ 
	

on or before 	  or in regular monthly 

payments of $ 
	

each month beginning on 	 and on the 
day of each month thereafter until paid in full. 

FINE 

X 
	

ORDERED that the defendant shall pay a fine to the Clerk of the Superior COLO of Yavapai County 

	

ictim Co.. m...E9. ns  a tion 	said fine and surcharge to he paid 
Fund 

	

X 	on or before  Sept,ernbe r 1, .1 96 8 	xot kointat tlat xopoidtgeovitsetntiszoicx 

ikxxxxxxxxxxxxxxxpmixeceeketxxxxx*nrxxxxxxxxxxoskoretbitxxxgxXXXXxdowxstaxagiorteantbc  
diensaist.putattlf*Itigatatkik 

six months following relvase from custody or in regular monthly payments of 

	  commencing 	 and on the 	 day of each month 
Iheredfier until paid in fell or as ordered by the Board of Pardons and Paroles pursuant to A.R.S. Section 31-412, 

whichever dale first occurs. Any onder entered by ihe Board pursuant to A.R.S. Section 31.412 shall be trans- 

mined to the Clerk of the Superior Court of Yavapiii County. 

(f:ontinued) 	 Page 	4  
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Conclus 

Page 	5 

Div 

No. 	12891 

 

JAMES B. SULT Mary Slaughter 
Deputy Date 'mice er-rcenwrmissfetter. 

SIAIEV5. 	ROY DANIELS MORAGA 

it he written terms and conditions of probation are handed to the Defendant for explanation, ac-

ceptance, and signalute. Defendant agrees In the stated waiver of tight of extradition. lire Defendant is advised 

concerning the consequences of failure to abide I;y the conditions of probation. 

lhe Defendant is advised concerning rights of appeal and written notice of those rights is provided. 

1. 	I CARDER granting the Slate's Motion to Dismiss 	Counts  11 and III of the 

 

    

Indictment herein. 

 

I 	I ORDERED remanding Defendant to the custody of the Sheriff of Yavapai County and authorizing 

the Sheriff to carry out the condition of incarceration and probation. 

ORDERED authorizing the Sheriff of Yavapai County to transport die Defendant to the Arizona 

Department of Corrections and authorizing the Department of Corrections to carry out the condi-

tion of imprisonment on probation. 

   

I_ 	I 

 

ISSUED: Order of Confinement 

ORDERED that the Defendant be released horn custody as to this cause only. 

ISSUED; Order al Release 

   

ORDERED that the Clerk of the Superior Court remit to the Department of Corrections a copy of 

ibis Older, phis all pre-sentence reports, probation violation reports, medical and psychological le -

ports 'elating to the Defendant and involving this cause. 

X 
	

ORDERED exonerating any bond. 

FILED: Conditions of Probation and Notice of Right to Appeal, both signed by the Defendant and 

copies provided to the Defendant. 

Let the record reflect that the Defencfant's fingerprint is permanently affixed to this sentencing or-

der in open. Court. 

12:00 
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IN THE  SUPERIOR  	COURT DE THE STATE Or ARIZONA 
IN AND FOR THE COMET Of TAVAPAI 

State of Arizona 
	

No  12891 

VI. 	 Division 	3  

ROY DANIELS MORAGA 
	 Defendant 

	
PLEA AGREEMENT 

The State of Arleen' and the defendant hereby wee to the following disposition of this case; 
Plea: The defendant agrees to plead guiltyale to: 

Count /, as alleged in the Indictment.  

This is a nee dangerous offense under the criminal code. 

Ulm: On the following understandings, terms and conditions; 

Thegime carries a presumptive sentence of  	 - years; a minimum sentence of 
two  t„c 	years and a maximum sentence of five (5)  	years. 
Probation isibeelpvaibble. Restitution of economic loss to the victim will be required. 

The maximum fine that can be imposed is  $1-50 2000 • 00 	plus  37Z  
percent surcharge. Special conditions regarding sentence, parole or commutation imposed by statute (if any) are 
none . 

O 2. The parties stipulate to the following additional terms: (These stipulations are subject to court approval at the 
Defendant will pay a_ $100_ assessment, to the - time of sentencing set forth in paragraph 81 

victim's Compensation Fund. Restitution Will be paid in the amount of 44147.40 to 
Betty's Ore House. 

O 3. The following charges are dismissed, or if not yet filed, shall not be brought against the defendant 
Counts II and III of the Indictment. State will not allege any prior convictions. 

1:1 4. This agreement, unless rejected or withdrawn, or reversed upon appeal by defendant, serves to emend the 
complaint, indictment, or information, to charge the offense to which the defendant pleads, without the filing of 
any additional pleading. If the plea h rejected or withdrawn, or if the conviction is reversed upon an appeal by the 
defendant, the original charges and any charges that are dismissed by reason of this plea agreement are 

• 	automatically reinstated. 

Li 5. If the defendant Is charted with a felony, he hereby waives and gives up his rights to a preliminary hearing or 
other probable cause determination on the charges to which he pleads. The defendant agrees that this agreement 
shall not be binding on the State should the defendant be charged with as commit &aim* between the time*, this 
agreement and the time for sentencing In this antic net shall this agreement be binding on the State until the State 

105 



e-op 	.2.77 

Ofruptrior Court of iltri .plaa --3 t/155-/Cc? 	/5"--  

Pabapai Count? 

Slate od Arizona, 

Vs. 

ROY DANIELS MORACA 

Defendantisi. 

Superior Court No_ 	  

Grand Jury No. 	1,11 -CJ- 4.06  

Division 	  

INDICTMENT 

(FELONY) 	(XVISEIEUZ631011) 

The grand Jurors of Yavapai County, Arizona, accuse—iicot—IlaminLa—Ito.r.ae ,g_ 	  

v. 

charging that in 
	

nppAr VorAn  
Precinct, Yavapai County, State of Arizona: 

COUNT I 

On or about January 10, 1988, ROY DANIELS MORAGA, 
with intent to commit a theft or a felony therein, 
entered or remained unlawfully in or on thc 
non-residential structure of James Straus doing 
business as Betty's Ore House, located at 309 Main 

Jerome, Az, in violation of A.R.S. §§ 13-1506, 
13-1501, 13-701, 13-702 and 13-801. 

COUNT II 

On or about January ID, 1988, ROY DANIELS MORAGA, 
knowingly controlled property of James 	Straus, 
tc-wit: 	cigarettes and currency, of a value of 
$200.00 or more but less than $250.00, with the 
intent to deprive James Straus of such property in 
violation of A.R.S. §§ 13-1802, 13-1801, 13-701, 
13-702 and 13-801. 

**SEE ADDITIONAL CHARGE ON NEXT PACE** 

106 



COUNT III. 

On or about January 10, 2988, ROY DANIELS MORAGA, 
recklessly defaced or damaged property, to-wit: 
ventilation fan, door, window, and ca5h register, of 
James Straus, causing damge in an amount of more 
than $100,00 but less than 41500.00 in violation of 

§§ 13-1602, 13-1601, 13-701, 13-702 and 
12.•801. 

CHARLES R. HASTINGS 
Yavapal County Arnamey 

TP1OMAS B. LINDBERG 
By 	  

Deputy County Attorney 

,Istnuary 21 _ I OFIR  

Dated 

(Foreman writes "A True Bin 

Foreman of the Grand Jury 
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No. CONVICTIONS: 

NO. INCARCERATPONS: 

No.osurERvihtt 

FOL. 	 JLIv 

PR osoN_IL..JA IL-LOTH& Fe -0_ 

ESCAPES 

PROS. -a-PAROLE _2_01HER =31..._ 

CASE NO. 	 CHARGE 
	

ETATS 

F.I .ARCOTICS/ALCOHOL HISTORY 	PAST POLY DRDG/ALCOHOL ABUSE 

TREATMENT/PROGRAMS 	A.A.  
AX V 

STATE OF ARIZONA 	. 

COL 	JF  YAVAPAI 	ADULT PROBATIr' 	PARTPAENT 

PAOBATPOJIOFP ICIR 	 • um ION NO, 	12811 . 
INTERVIEW DATE: 	MARCH 22, 1988 

NAME ___11QX-DALIZZLIAa_liaBAGL_J--a.E..._.-- 

RESiCIENCE—LcS2a-lialLiall-Cd.1411102MAR4-13z  
2591 AWN Vali VIEW DR  

PHONE  634 -3811______MESE PHONE 

AKAAJIM DIN 	SONNY " 
... 	WRIST *  

E mPLoY I IVADD PIO ISIPHONE  UNE MPLOYE.D 	 TOCFS  

OCCUPATiON_CARCIPNCI  MATNT- 	EDUCATION-- 

i.c MARITAL STATUS  D 	RELISH:IN  CAT} 	.1  

RACE .4.1.2/Ar45sical_HT.  5 117 
SY .1.■21.2.--14A I R 	 180  
Doe  1101 27 i 52 	̂ am 
C ITIZEN OP 

DIRT HrLAce 	MESA - AZ  
DRIVERS Lic. No.  A Z  
g ..s. No.  527- 96- 8289  

75,90,411  

Intri637089 	  

**TATTOOS SEE ATTACHED SHEET AZ SID 03
005925 

 

CAUSE NO. 
28 9j. 

DATE 

1110/88 
OFFERS EIA.FI,S. NO, 

_NON RESIDEN AL_JailEGLARX_  
13-15Q6. L3-1501, 1.1-701, 
13-702. 13-801 

CLASS. 	14CIC 

ARREST OATE/AGENCY  11_16 /88 JEROME P D.  	bATtilt4DIPTAN3M FILED  1-21-88  

DATE INCAR.  1116/88   RELEASit OATS/STATUE  3/15/88 BOND.PROR  
DAYS IN JAIL THIS ARREST.36._ REMAND JUVENILE COURT/DATE 	  

DEFENSE CourtiaL W1L11,IAM KI ER.....Lapai_FROBEcueron  MARC HAMMOND 

GUILT IIYMATE COP 	t.84 	 sawra P4 CONS JUDel  JAM? Emir 
OATS or saNTENciNonJENTENce 	AlPRT1. )1 r  1RR. nrut TTT 

COPE PENDA 	ISPoSiT:ON 	  

miLITARy sorrow,: NONE 	 PROSATION: 

• RANCri 	 TYPE DISCH,. 	  PROS. TERM. DATE 	  

ENTRY DATE 	 CHSCHARGE DATE • 	  TYPE TERM 	  

CLAIM 	 FIRST FEL. 

. 	RELATION IIME 	• 
PATH 	62 .1);43. ripx ifTMARKLIALE,  Azent3o9• 
MOTH .  61 _SAME  

•■■•••■■14 ...■••■•••■••••■■ 

. NAME 
ROY MORAGA  
ApsIE moRAGA 

cmc 
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**TATTOOS 

R.U. ARM 
WOMAN WITH WIZARD 
CHRIST 
MEXICAN FLAG 
GAVE YARD 
PEACOCK 
POPPIES 

L. ARM 
3 WOMEN 
1 WOMAN 
VIRGIN MARY 
AXTC WARRIOR 

MAGORA ON STOMACH 
2 WOMEN AND 2 PEACOCKS ON BACK 
ROSE ON L. CHEST 

ALL RPISON TATTOOS 

R. FOOT 
SPIDERWEB 
LADY L. THIGH 
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YAVAPAI COUNTY 

ADULT PROBATION DEPARTMENT 

Superior Court, Prescott, Arizona 

Prosecutor: Marc Hammond 

Defense; William T. Kiger 

DEFENDANT'S NAME: ROY DANIELS MORAGA 

Case 12991 
Division 3 

Judge James Suit 

Sentencing: April 11, 1988 

OFFENSE:  

Original:  

COUNT I 

On or about January 10, 1988, ROY DANIELS MORAGA, with 
intent to commit a theft or felony ,therein, entered or 
remained unlawfully in or on the non-residential 
structure of James Straus doing business as Betty's Ore 
House, located. at 309 Main St., Jerome, Pa., ' in 
violation of A.R.S. 13-1506, 13-1501, 13-701, 13-702 
and 13-801. 

COUNT II 

On or about January 10, 1980, 	ROY DANIELS MORAGA, 
knowingly controlled property of James Straus, to-wit: 
cigarettes and currency, of a value of $100.00 or more 
but less than $250.00, with the intent to deprive James 
Straus of such property in violation of A.R.S. 13-1802, 
13-1801, 13-701, 13-702 and 13-801. 

COUNT III 

On or about January 10, 1988, 	ROY DANIELS MORAGA, 
recklessly defaced or damaged property, 	to-wit: 
ventilation fan, door, window, and cash register, of 
James Straus, causing damage in an amount of more than 
$100.00 but leas than $1,500.00 in violation of A.R.S. 
13 - 1602, 13-1601, 13-701,.13-702 and 13-801. 

Amended Court Action:  

COUNT I 

On or about January 10, 1988, ROY DANIELS MORAGA, with 
intent to commit a theft or felony therein, entered or 
remained unlawfully in or on the non-residential 
structure of James Straue . doing business as Betty's Ore 
House, Located at 309 Main St., Jerome, Az., in 
violation of A.R.S. 13-1506, 13-1501, 13-701, 13-702 
and 13-801. 
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ROY DANIELS MORAGA 
	

- 2- 	 CASE 12891 

The defendant's plea was accepted and sentencing was set for 
April 11, 1988. 	A Presentence Report was ordered and the 
defendant was released on his own recognizance, 	at the 
stipulation of both parties. 

PENALTIES  

The class 4 felony of this instant offense is designated as 
non-dangerous and non-repetitive. It carries a presumptive 
sentence of 4 years; a minimum sentence of 2 years and a maximum 
sentence of 5 years. Probation is available and restitution will 
be required. 

The maximum fine that can be imposed is $150,000.00 plus a 
37% surcharge. A $100.00 assessment payable to the Victim's 
Compensation Fund will be levied. 

Both parties stipulate the defendant will pay. a $100.00 
assessment to the victim's Compensation Fund and restitution in 
the amount of $647.40 will be paid to Betty's Ore House. 

Counts II and III of 'the Indictment will be dismissed or not 
charged and the State agrees not to allege any prior convictions 
of the defendant. 

OFFICER'S VERSION:  

Officers of the Jerome Police Department filed information 
regarding this report under DR 8B-012. In the original report, 
Patrolman David Canfield, states that on January 10, 1988 at 
approximately 3:48 in the morning he received a report of a 
burglary in progress at Betty's Ore House on Main Street in 
Jerome, Arizona. The person reporting was Bill Lytle. He stated 
that someone had broken into the bar and fled North bound on 89A 
in light colored, full size, 1974 or 1975 pickup. 

Clarkdale Police Department responded and watched the road 
for the described vehicle without any results. The Jerome 
officer contacted Mr. Lytle, who stated he had been sleeping in 
the hotel upstairs when he was awakened by a bell on the bar-room 
door. 	He looked out the front window of the hotel to see a 
vehicle leaving the scene. 	He then went down stairs and 
discovered the entry, immediately prior to phoning police. 

The officer observed that suspects had apparently gained 
entry by breaking the glass on the bar door, then reaching 
through to open the dead-bolt lock on the inside. The cash 
drawer had been pried open and the money tray was lying on the 
floor in pieces. The officer also observed the liquor closet in 
the hall where the cash box is kept to be partially opened, and 
that several blades on the exhaust fan, in the rear of the 
kitchen, were bent inwards from the outside. 
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ROY DANIELS MORAGA 	 -3- 	 CASE 12891 

Officers came into contact with a subject, who identified 
himself as Roy Danielson at the #1 rood Store in Clarkdale. He 
stated he had been in Jerome just previously, drinking and 
playing pool. He had walked down to the store. Officers 
searched him and observed he had $7.00 in quarters, a ten dollar 
bill and three packages of Camel filter cigarettes, two of which 
were unopened. Officers checked his description and found he was 
an employee of the Ore House, whose correct name was Roy A. 
Moraga, Jr.. 

Officers in Clarkdale were advised that Moraga had given 
them a false name, the Spirit Room had a dance that 'night and the 
pool table was closed and officers who had been patrolling the 
road did not see Moraga walking down to the 41 Food Store during 
the time stated. He asked that he be held but he had already 
left the area. 

• 'At the burglary scene officers found numerous fresh foot-
prints in the grease residue on the sewer line that runs along 
the rear of the building by the exhaust fan. Additionally, 
finger print impressions were lifted and it was learned this was 
Mr. Moraga's last day of employment at the Ore House. On January 
29, 1988, the owner of the Ore House called officers to report he 

k  had found a screw-driver behind some boxes, which was bent and 
indicated it was probably used as the pry tool which opened his 
cash register. 

Mr. Lytle told officers he and Moraga had gone to the Spirit 
Room and drank there until closing time. Then they went to Mr. 
Lytle's room in Miner's Roost and drank a six-pack of beer. ,Mr. 
Moraga left his room at about 2:00 a.m. and Mr. Lytle went to 
bed. 

Officers interviewed the bartender from the Spirit Room and 
he told them that on the night of this offense he had seen the 
person described to him as Mr. Moraga in the bar. After the bar 
closed, Mr. Moraga had asked for a beer to go and the bartender 
refused him. When the bartender locked up, at about 2:15 a.m. on 
January 10, 1988, he noticed Moraga leaning against a vehicle in 
front of the door-way to the Connor Hotel. There is an entry-way 
between the hotel and the bar and the doors automatically lock. 
Mr. Turner felt suspicious about the individual being there and 
he checked the locks. He found the front door to the Connor 
Hotel blocked open and removed the blacks, locking the door. 

Officers arrested Mr. Moraga at his home on January 10, 
1988. At the time of his arrest he pulled away from one officer 
and attempted to flee the apartment. He was subdued and 
handcuffed after a brief struggle. During the struggle, Mr. 
Moraga is reported As stating to the officers "Fuck you, you ass 
hole' I didn't do no burglaryl" and "If you don't get out of 
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ROY DANIELS MORAGA 	 -4- 	 CASE 12891 

my face, / am going to get out of these things (handcuffs) and 
kick your fucking assl" Both his parents were present at the 
time of his arrest and tried to calm him down, to no avail. 

Officers confiscated Mr. Moraga's shoes and they matched the 
impressions found at the scene of the burglary. Mr. Moraga was 
held in the Yavapai county Jail and a bond of $10,275.00 was set. 

Officers had enough information to search Lytle's room and 
did so on January 15, 1988. They recovered the following: 

1. 1 small orange and black phillips screwdriver, on table 
2. 3 open carton of Marlboro Lights, containing 4 packs; one 

pack of Marlboro 1000s; one pack Camel Filters; all from the 
table. 

3. I tan flop-bill hat belonging to 4S) Moraga, greasy, from on 
top of the clothes cabinet 

4. I opened paper quarter roll, from the trash can 
5. 1 plastic Safeway cup containing $19.00 in.quarters (86) 
6. Empty Marlboro Lights packs, from the trash can 
7. 10 small seeds on table 
8. 1 bottle with small seeds in shoebox 
9. 2 roach clips, hanging on wall 
10. 9 bong, head hitter, sifter, pipe, small bowls. 

Following the search, Lytle was arrested for Possession of 
Paraphernalia. When officers were questioning him, he again 
reviewed the events of the night he reported the burglary at the 
Ore House. He told officers a number of contradictory 
statements. Officers felt both Moraga and Lytle were involved in 
the burglary. 

Mr. Lytle eventually told officers that he had been at his 
home and heard the buzzer to the door ringing. When he opened it 
Mr. Moraga rushed past him and had several cartons of cigarettes 
in his arms. Mr. Lytle saw the door to the bar was open and when 
he went up stairs Mr. Moraga said, "I scored some smokes and some 
cash." Mr. Moraga reportedly stayed in Lytle's room for several 
minutes and then left taking everything he had stolen, with him. 
Mr. Lytle said he neither wanted nor accepted any of the stolen 
property. He told Mr. Moraga he would not call anybody about the 
burglary and he was more frightened of Mr. MOraga than the police 
and that, is why he didn't tell about this incident earlier. 

Officers 	found so many discrepancies in Mr. 	Lytle's 
statements, he was subsequently arrested as a co-defendant in 
this burglary. He entered a plea of guilty to charges on April 
4, 1988 and is pending a disposition for a burglary of the Ore 
House which occurred in August. 
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ROY DANIELS MORAGA 
	

CASE 12091 

DEFENDANT'S VERSION:  

Mr. Moraga gave the following statement on March 22,1988. 

Mr. Moraga states, "1 entered into the Flea Bargain in order 
to get my R.D.R.. On the night this offense occurred, I had been 
drinking and started up to Lytle's and he didn't have anything to 
eat. He said, "Lets go down and so we went and he showed me how 
to stop the fan to get in to the restaurant. He stated he had 
gone in this way before. I smelled smoke and I could see smoke 
through the windows and I thought the fan was on fire and I broke 
the window and went in. I didn't intend to steal anything,, I 
just wanted something to eat. He opened the door and he got the 
money and the cigarettes and everything. I only stopped the fan. 
We went up stairs and then he divided up the money and I left. 
All there was that I got, was two cartons of cigarettes, one 
bottle of whiskey, it was about a gallon, and a little money. I 
let him do it and we were dividing the money. I walked down the 
mountain and called my folks. I did it and it's done. I am not 
drinking now. Maybe next week. I can't say. 

I am trying to make my life better and everybody is dropping 
dimes on me and I don't know who to trust. I want out of jail. 
I'll do what ever you want. I would do my five years day for day 
but do time and then pay restitution too. On the streets it is 
different, that goes with my freedom. To go to prison and to 
pay, no that's not right. I am not afraid to go to prison, I can 
go and do my time if that is what the judge wants. I'd much 
rather have probation, then I can go to prison if that's what he 
wants. I don't like the idea of Intensive Probation, that's 
worse than prison. I would rather do my time in prison than have 
to answer to that Intensive Program." 

On April 5, 1987, the defendant came to the probation office .  
and stated he had changed his mind. He would accept Intensive 
Probation in preference to prison. 

VICTIM'S COMMENTS/RESTITUTION:  

The police report lists the following items as a part of 
theft and criminal damage in this instant offense. 

1.1 Cash from the register: 
quarters 
nickels 
dimes 
8 five dollar bills 
27 one dollar bills 

Sub total 

2.) Cash closet: 
quarters 

$21.50 
2.30 
3.70 

40.00 
27.00 

$94.50 

$ 7.25 
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.35 
3.30 

20.00 
35.00 
29.00 

$189.40 

$9.00 
9.00 

$18.00 

$207.40 

$540,00 
400.00 
20.00 

1 000,00 
$1,960.00 

$2,167.40 
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nickels 
dimes 
2 ten dollar bills 
7 five dollar bills 
29 one dollar bills 

Sub total 

3.) 1 carton Marlboro 
red pack cigarettes 
1 carton Camel Filter 

Sub total 

TOTAL THEFT 

4.) Property Damage 
1 kitchen exhaust fan 
1 front door 1/4 glass 
1 cash box 
1 cash register 

TOTAL DAMAGE 

COMPLETE TOTAL LOSS 

Mr. Strauss, the victim, states figures in the police report 
are essentially correct. He would feel satisfied with $800,00 
restitution. He did not collect any insurance. At this time he 
has a pay check for the defendant in the amount of $68.44. He 
gave the defendant $20.00 while in custody so he could purchase 
cigarettes. He feels the defendant should receive the maximum 
prison sentence. 

The defendant's restitution in the offense has been 
stipulated in the Plea Agreement as $647.40. 

STATEMENT  OF INTERESTED PARTIES:  

Defense Attorney:  

Mr. William Kiger, attorney for the defense, will submit a 
presentence memorandum to the court. 

Prosecuting Attorney:  

Mr. Marc Hammond, prosecutor for the State of Arizona, will 
submit his remarks directly to the court. 

PRIOR RECORD:  

Juvenile:  

This officer could not locate any formal juvenile record for 
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this individual. However, he told the officer that they could 
not always catch him because he was always on the run. He did 
time in Fort Grant for stealing cars and joy riding, at the Youth 
Center in Tucson for stealing care and in Durango for stealing 
cars. Additionally, he was arrested in Placerville, California 
for theft and assault. 

Adult:  

Location/Offense  

Maricopa County 
Agg. Assault-Felony 

Disposition  
2-5 years 
Az. Dept. of Corrections 
1/23/77 served max time 

Date 

1976 

1982 Maricopa County 
Agg. Assault 

Az. Dept. of Corrections 
6/20/83 
Max. 'release left prison 
1/22/8f on original sent. 
2 years-5 months & 29 days 

The defendant states he was also arrested for Sexual Assault 
as he refused to pay a prostitute but that case was dismissed.' 

SOCIAL HISTORY:  

The defendant was born in the Mesa/Tempe area of Arizona in 
1952 and is fourth from the oldest of nine children. The 
defendant has five brothers and three sisters. The defendant's 
brothers,. Armando, Pete and Rick, live in Phoenix, Arizona. His 
brother, Bob, lives in Mexico and his brother, David, lives in 
Cottonwood, Arizona. The defendant does not know the whereabduts 
of his sister, Lucy, but states his sistere Nelly Hernandez, lives 
in Phoenix, Arizona and his sister, .Terry Cheveriavlives in Mesa, 
Arizona. Roy states he gets along well with all of his family 
with the exception of one brother. 

When the defendant was growing up, his father was employed 
by the City of Tempe. The defendant stated his father was not a 
drinker but he did things that were wrong and that at that time 
his folks "beat the hell out of him". He adds that he did not 
stay around long enough to change his ways but ran with the 
street gangs. He was a "toughy" but always ended up going back 
home. At one time the defendant was ordered to leave the State of 
Arizona by the Court and then went to Tijuana for two years. 

. 	Roy adds that he dynamited "cop" cars and things like that 
so he did not have a very good reputation. He likes his tattoos, 
es he feels they are art, but people make him out to be a 
gangster because of them. Roy adds that he can get along well 
in the world if he knows what the rules are and people do not 
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make a game out of the situation. 	If he knows the rules ahead 
of time and no one is pushing him to upset him he can get along 
very well. He states, "I am honest with people unless they are 
playing a game with me." 

The defendant attended grade school at Our Lady of Mount 
Carmel in Tempe, and at two public grade schools in Tempe, 
Arizona. He adds that "Those nuns beat me up all the time, but 
then I was a nasty little kid." He did not go to school while he 
was living in Mexico. The defendant completed the eighth grade 
while in Fort Grant. 

The defendant graduated from mechanics training through the 
Phoenix Skill Center after he was in prison and also attended 
Mechanics Training through the 0.J.T. Program while in prison. 
There he learned auto and diesel mechanics. 

The defendant's first wife was Cindy Davis. 	They were 
married in Buckeye', Arizona in 1979 and divorced one year later. 
He states that he married for security and someone to go to, but 
it just didn't work. She had too many rules and she was 
accustomed to always having money and he was not. He states, "I 
had to work for it or steal it or whatever and it just didn't 
work." There were no children born to the union. The defendant 
states he still thinks about his first wife as she was a good 
person. 

The defendant adds that he has had nUmerOUS girl friends 
with which he has lived with but had not established any 
permanent female relationships. 

In his spare time the defendant loves to cook, likes to 
spend time with women, work on cars, do physical work-outs, :run 
power equipment, play pool., swim, and be out of doors. He adds 
that when he is in prison he makes the most of his time and 
tries to get something out of it for himself. He adds that he 
does hate County Jail as there is nothing there for him to do. 

When the defendant was employed he was a hard worker and 
even tried detailing cars on his own. He bought buffers and he 
walked the street and went from house to house. He generally 
earned from fifty to seventy dollars a car and was able to find 
work all the time. He adds he can build houses out of rook and 
do a lot of different kinds of things. When he is in prison he 
always does his own time, not someone elses and is a quick 
learner. He can do anything if someone will just take thc timc 
to show him. 

MEDICAL HISTORY: 

The defendant has a work-out routine he keeps up with to 
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keep himself in good physical condition. At this time he does 
not have the proper teeth, as they were pulled in prison and they 
did not replace them. He also suffers from ulcers. 

Mental:  

The defendant states he went to counseling once but he 
doesn't think he needs any counseling at this time. We discussed 
his situation with continual involvement with the law and his 
mental status. The defendant stated he goes out by himself once 
in a while and tries to think. He adds, "I hope I can stay out 
but if worse comes to worse, I will go back. It matters, but 
then it doesn't. I want something I can't have yet. I want a 
job and freedom. It's hard to accept freedom when you have been 
locked up so long. Sometimes I look at birds and I wish I was a 
bird, they are really free." 

SUBSTANCE ABUSE:  

Alcohol:  

When the defendant.  was a small child he stole his dad's 
liquor and drank occasionally but didn't like it. He has not 
drank since his release from jail. He would like to at times but 
figures that if he can stay off of the alcohol then he can go 
straight. 	He realizes that he only gets in trouble when he 
drinks. 

Substances: 

The defendant states he has done every kind of drug there is 
to do but has not done any drugs since his last release Prom 
prison. He adds he does not like drugs. 

EMPLOYMENT:  

From 1986 to 1988 the defendant was employed at the Arizona 
State University in Tempe. He began working in the Research Park 
at A.S.U. as a laborer, worked up through four different job 
descriptions and was an equipment operator when he was laid off. 
The defendant adds that he did a good job for A.S.U., that he was 
eligible for rehire there and that his job at A.S.U. meant a 
great deal to him. After he was laid off at A.S.U. he came to 
Jerome and obtained employment at Betty's Ore House as a dish 
washer and prep cook. He states he was laid off at Betty's Ore 
House, but the owners at Betty's Ore House state that he resigned 
from his job. The defendant had been working for Gene Groves as 
a mechanic at a Texaco station in Cottonwood at the time that he 
was arrested. Mr. Moraga states that Mr. Groves did not pay him 
as much as they had agreed upon and he did not go back to his 
employment there. 
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ASSETS/ LIABILITIES:  

Mr. Moraga states he has no assets and no liabilities. 

PROBATION:  

If this defendant is placed on probation, he has the earning 
capacity to pay a $30.00 per month cost of supervision fee. 

IMPRESSIoNS/RECOMMENDATION:  

Mr. Moraga is no stranger to the criminal justice system. 
He was prompt for his interview and prepared to give all the 
information necessary. He stated it was a new process for him as 
he had never gone through a Presentence Process that he was aware 
of. Mr. Moraga also states he has never been placed on 
probation as the community felt he was too dangerous with acts 
committed as a kid and he was always sent directly to State 
institutions. His priors were difficult to track as many of his 
records have been lost. The majority of his priors were those 
which were submitted by MF. Moraga. If this officer is able to 
find additional information a supplement to this report will be 
filed. 

During his interview, Mr. Moraga expressed a desire to try 
completing probation and paying his restitution. He felt he 
could stay sober, obey the rules, pay off his restitution and try 
to prove one time, that he could live by the rules. He states 
definitively that he is adverse to County Jai/ and feels he might 
try to complete the Intensive Probation Program. 

The defendant is making a concerted effort to obtain a job 
and establish his ability to follow court directions. 

He added that he had advised his attorney and the court that 
he was going to Phoenix to take care of personal business. He 
had done everything that he was ordered to do in an appropriate 
manner necessary for him to leave the area. Mr. Moraga has been 
in prison a great deal of his life and realizes that it is very 
difficult to have freedom. He states that in prison, you try to 
forget everything about your past and just do your time, one day 
at a time and follow the rules. 

Mr. Moraga was defensive with officers and denied any 
complicity in the offense until after he entered his plea. 
During his Presentence Interview he admitted what he had done as 
a part of the burglary but couched it in terms that were cloaked 
in denial. At the time of this offense; Mr. Moraga was not on 
parole with the State Department of corrections. 
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The defendant seems determined to give probation a try. 	He 
needs explicit rules and instructions and by all his remarks he 
is highly socialized into prison society. Re hasn't but the 
faintest hint of life - coping skills. As much as this officer 
would like to recommend probation, the protection of society must 
be the primary consideration. 

Mr. Moraga is an extremely high risk for recidivism and 
violence. Therefore, it is respectfully reoommehded that. the 
court impose the presumptive term of four (4] years in the 
Arizona Department of Corrections. 

This defendant is not a candidate- for the 	Intensive 
Probation Program. 

Respectfully submitted to 
Judge James Suit 
this  4&#tlety  of eitzte., 1908. 
Chuck Sizemore 
Chief Adult Probation Officer 

Ijipd 
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REX BELL 
DISTRICT Arr— iRNEY 
Clark Count, Courthouse 
Las Vegas, Nevada 89155 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

—FILED 	WI OM! COURT — 

JUN 	19  -. 
6citiET4 	CER 

Depu te 
CASE NO. C92174 

DEPT. NO. VII 

AMENDED 
INFORMATION 

BURGLARY (Felony - NRS 
205.060); SEXUAL ASSAULT 
(Felony - NRS 200.364, 
200.366) 

STATE OF NEVADA 
SS 

COUNTY OF CLARK 

REX BELL, District Attorney within and for the County 

of Clark, State of Nevada, in the name and by the authority of 

the State of Nevada, informs the Court; 

That ROY D. MORAGA the Defendant above named, on or 

between December 4, 1989 and December 5, 1989, at and within 

the County of Clark, State of Nevada, contrary to the form, 

force and effect of statutes in such cases made and provided, 

and against the peace and dignity of the State of Nevada, 

COUNT I - BURGLARY 

did then and there wilfully, unlawfully, and feloniously 

enter, with intent to commit larceny, that certain building 
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occupied by PENNIE HAWK, located at 1000 Dumont, #227, Las 

Vegas, Clark County, Nevada. 

COUNT II  - BURGLARY 

did then and there wilfully, unlawfully, and feloniously 

enter, with intent to commit sexual assault, that certain 

building occupied by PENNIE HAWK, located at 3.000 Dumont, 1227, 

Las Vegas, Clark County, Nevada. 

COUNT III  - SEXUAL ASSAULT 

did then and there wilfully, unlawfully and feloniously 

sexually assault and subject PENNIE HAWK, a female person, to 

sexual penetration, to-wit: Sexual Intercourse, by inserting 

his penis in the vagina of the said PENNIE HAWK, against her 

will. 

COUNT IV  - SEXUAL ASSAULT 

did then and there wilfully, unlawfully and feloniously 

sexually assault and subject PENNIE HAWK, a female person, to 

sexual penetration, to-wit: Sexual Intercourse, by inserting 

his penis in the vagina of the said PENNIE HAWK, against her 

will. 
dr̀  

DATED this 	 day of June, 1990. 

REX BELL 
DISTRICT ATTORNEY 
NEVADA BAR#1799 
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27 Office at the time of filing this Information, are as follows: 

28 / / / / 
-2- 

122 



DEVITTE, Dennis W. 
LVMPD 
Badge @ 2256 

FOX, J. 
LVMPD 
Badge# 469 

GOMEZ, William 
3955 Swenson 1116 
Las Vegas, NV 89121 

HARPER, Michael 
1000 Dumond 1227 
Las Vegas, NV 89109 

HAWK, Fannie 
1000 Dumond #227 
Las Vegas, NV 89109 

HOWARD, Jodi 
1000 Dumont 
Las Vegas, NV 89109 

NOVACX, Robert E. 
LVMPD 
Badge# 2103 
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By 
. LIPPIS 

UNDER NO CIRCUMSTANCES ES THE LANGUAGE CONTAINED 
HEREINAFTER TO BE READ TO A JURY HEARING THE PRIMARY OFFENSE 
FOR WHICH THE DEFENDANT IS PRESENTLY CHARGED. 

Defendant ROY D. MORAGA, hereinbefore named, is placed on 

notice that, in accordance with the authorization of NRS 

207.010, punishment imposed pursuant to the above-stated 

habitual criminal statute will be urged upon the Court if said 

defendant is found guilty on the primary offense of Burglary 

and Sexual Assault, for which defendant is presently charged. 

This page concerning the prior convictions hereinbelow 

set forth is to be considered by the Court in its discretion 

ONLY after the finding of guilt of defendant on the primary 

charge herein. 

That said Defendant ROY D. MORAGA has been (3) times con-

victed of crimes which, under the laws of the situs of the 

crime and/or the State of Nevada, amount to felonies, to-wit: 

1. That on or about April 19, 1977, the defendant ROY D. 

MORAGA, was convicted of Aggravated Assault, Case No. 95949, 

Scottsdale, County of Maricopa, Arizona. 

2. That on or about may 23, 1983, the defendant ROY D. 

MORAGA, was convicted of Attempt Aggravated Assault, Case No. 

131275 in Phoenix, Arizona. 

3. That on or about June 6, 1988, the defendant Roy D. 

MORAGA, was convicted of Burglary, Case No. 12891 in Jerome, 

Arizona. 

REX BELL 
DISTRICT ATTORNEY 
NEVADA BAR#001799 

000301 

Deputy District Attorney 

DO NOT READ TO JURY 
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2 

3 

4 THE STATE OF NEVADA, 

5 

CLARK COUNTY, NEVADA 

-MOM OPF11 COUP1-- 
) 	 juN 319g0 	19 
) 
) Plaintiff, 
) 

6 	 ) 	
mit" 

) 
7 	ROY D. MORAGA 	 ) 	CASE NO  C92174  

IDY 938554 	 ) 
8 	 Defendant 	) 	DEPT, NO.  VI II  

9 

10 

11 

12 

13 	Upon Motion of the STATE OF NEVADA, Plaintiff, by and through the Clark County District Attorney, 

14 	and Notice to Defendant above named by and through Defendant's Counsel,  Public Defender 

15 

16 	and good cause appearing therefor, 

17 	IT IS HEREBY ORDERED that the Information heretofore filed in the within action be, and the same 

18 	is hereby amended to include an additional count charging Defendant above named as an habitual criminal 

19 	DATED this  '3   day or 	 19 90  

20 

—VS- 

ORDER TO AMEND INFORMATION  
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17 	rinforida14. nhould.he nontonend On arLitohnts for • 

	

13 	which he wan monvioted at jury. trial An a lialiftuoi .  

	

. 14 	criminal. 	Ao to coont To he wan onnOctod of 

	

15- 	bnrg)ary, Cmint IT nf burglary, Count TT ,rid TV of 

	

16 	:7xual ananult. • 

	

17 	 The Department' nf Parole n prnharri In 

1t.s roport, 1.1 the Crourt were not to sentence him nn 

a habitual crimionI, have recommended time all of 

	

20 	thoc cnunts that the defendant in to tin nentonclid 

	

71 	tn ran cennpantive. 

7f thn ennrt 114 not incline(' tn nontonn6, 

	

23 	thin defndbrit as a habitual defLIndnnt, certbinly we 

	

24 	io.i id nuree with thoi. 

	

25 	 Hownvor, thka deeendanti. n record 
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I" • 

Inc icates • :it he nhou,ld ba nnd mint be iuonr.r.c.rated, 

, 
	 fur the Icing- not per'iod or time tn , prntect tho 

3 	ci tizens of nnr o6mnimn I ty' and .thn ei t izgino of other . 

4 

5 
	

rn snppnrt nic that, tho Atater, han_fl10 
- " 	 • 

' C 	Rxhlhit 1, 2 , mnd A. -Exhibit Iin . sovb.1r.%1-dnnnmontn' 

7 	slUpporrifig . that the dofondnnt.bals boen . prwrinufkly 

convintOT.in thn . Snperior Court'nf Prnricopa .  Enunty, 

	

0 	State of'Arizona, ohn4n for . aabrnot .e.d'Ansault.' 

	

10 	Thnt nuuraunrod m,AnAult wt 'enmmittod .ngninst carnl 

J, Sinnler (phonetic), 4 whaVxn- Ao tbo Cnurt is 

wnll awaro, the dnfondAnt not only testified At 

13 
	

trial, but told thn probatInn oPficnr - whp.onthnrod 

'tho repnrt that 110 seen nntWing wrouu with hzittiOu 

eeN with a'wnigein auolnat their will. 	He han done 41-  

16 	and ho will continua tn do 

17 
	

THE DEFENDANT: . Liar .  

18 
	

N. 1.11DPTS: 	stnte'n Ruhibit Nn, 7 5n 

19 	Alnn 	 r•11.1y raf nevlirai 416cnmeotc infnrming: 

• 
70 	the Conrt It1,i e rha einteurtAnt in ccinvitted'in thl) 

21 	Supetrinp Cnut.t. In 4nd fOr thCnunlyi oF iblaricnpa, 

••Ir 
	

C.H. 1:1127n. 	Thn defiendant . win nriglnally chnrgod 

23 	with aggrnvntori mnnnult, nInns throb ;colony, 'hnd 

Z4 	 711huge, ,  a elvne. fivo fnlany. 	Thu victim in 

that cane wan FnmPla Fr. . 	nrrisnnn lphnnotiol, 
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another woman. Thz1 defendant pled guilty with hi .o 

attnriany print tn attempted aggravatnd ananult.. 

A 	That offenn• ne:currod In January 19sa. ..The document' 

lildicat#141 to the CnurC thn darn up-in whinh judgmen't 	• . 

	

5 	wan entered. 

	

6 	 Rtatr's Exhibit No. 3 in nIno frnat the' 

	

7 	Superior Court. of Arizona -- the Snprior Cnurt of'; 

	

3 	rapl (phnnerlr0 crtunry. Tho defendant rInn ennvinted 

in c,Nno number 12591 nf bnrglary in the third 

	

10 	dogrem. 	That nffenne nonorread in Junnary of 1PRR. 

	

11 	 The defendant's name on all nf the 

	

12 	judgmento of cnnvictinn ',Inn supporting dncumnntn 

ln 

 

rid 'Roy t11::mie1a Mnragn in State's Ev.hihit 1, Rny 

	

14 	morngn in statein Exhibit: 2, Roy 0nnietn Moraga in 

	

15 	sincro'n R:011-111-  3. 

	

16 	 Also within thonm exhibito, you will find 

	

17 	verifinatInn of the numorouo rattonn nn thn 

	

1B 	dmfmndant's body of women Aind nthor thingn whinh 

	

11 	have been verified by our own fleparrmenT. 

	

20 	Tdanrifinatinn of thin defu.:ndant is nn 	,t limno Iii' 

	

21 	thin point, 

Pi "I 

	

L. 1. 
	 I' would refer the Cnurt to thm 

	

23 	pronentenee 'report prvpared by our own flepartmmnt of 

	

24 	Par.1,2 5 Probatinn. 	Thn deFenda . nt han 23 prior 

	

25 	adult arreNto,..thren_prio felony conviotInnK, two 

- 

• . 	 r 
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• 1...f.. 

ft 

1 	nf wbiph involve via1enna nnd three- miitranor 

convictinna. Tbo defendant n•rered the. criminal 

.Juntica crion,trtm .5r1 1968. 	Ti'it: now 1990 'and be ,ir; • 

	

- . 4 	. ntill in, tL 	riminal jn:qtice.nWr.tem.' 	. . 

	

5 	 Hin offeeqr!p ardi encninting In kho 

	

6 	tinverity,of thnl.r *vialonen. 	WeAlnd a woman teniti . fy 

	

'7 	An ro the naturu of thn actm. rhAr hr oomiiitted Aupon 

hnr 	ncceirding to our MopaTtmonnd rho 4kriznna 

•1 	Department of lamrnie a:-Probntinm revemled tha 

	

10 	defendant WO!: giantod a fmur lroar parind of 

_ It - . c6mmunfty finportriniori nn Aprj1 Ilth, 19E1. .Thmt -• 

• 

	

..12 	would have brynn. before h.49. It burulary 

	

13 	conviction. 

	

14 	 riur'inu'rhat period of rimn i .the einfpnd4nr 

15li1ld tonomply wlrh.a, “ 'Of the rt!le uovorning.hin 

	

. 16 	nupervinion, fni1Rd 'to meek 'employment, railed . tu 

	

17 	:it- tend smbnrAnce:'cniinnelJng, ahane'pounnelinu niI 

	

IR 	ahncondod from nupervislon. Whlin he hmd nhtqcoaried 

	

let 	from maperLutinlon, be rapio;• a • woman in nuki. 

	

:1 0 	mommunicy. 	It In nue to tho dafondanttn .. rrifuonl tn 

	

21 	Itnnporar* with forthfir uroundti of probation and . 

onomnnity nupervision arr 	warrmntrd. 

	

23 	 The defendant, your Honor, in 37 ynarn 

	

24 	old. 	The prnsftntence ri-perr indientes that in 194 41, . 

he Ivid rnreived dinobllity benefits. 	ncrobc-r In9 to . 
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1 	)1/Aq, tt appmnred he wnrked nn a Inhort.r. 	whc.r!n_ 

inte.rrifktIng re) imow 	thzit when . ho whn - not 

inonrcnrated, which WAS amirontly quite o hit of 

4 • thn lime'bn _lived with hin 	rontt:t. 	He In n•i'y . 

5ne 1 omWri .cAr;atPd 	hin parenrn ;Jt Ahin aluc ahd he 

6 	advinod on - that he need= tn getrlanck tn hIn:'onther. 
• 

7 ! Ti fact, the mother wrntn a very hnhrt-rehding 

—• 
A 	letter.. Shn hao nnveral nhildrnn 1nenrCerntc0 In 

, 

0 	venni •nnt. i . tutl .nnn and thin drifrtndnnt In nertniply. 

Victim Inform,tAtIrtr thni*n nuppll•d, —an. L. 
._ 	• 	, 

, 10 	nnn nf 

11 

12.. e-muld even he nen') from thn ntaml when nht. 

rnnrifind, 	An o renult nf'thin man's netinnn, 

thck victim An afraid ter be rtlenn 
	epArful of 	• 

men, hAIO lnnt ability tn tront thane thet . shn dete- 

	

. 16 	stmt. knnW. 	She hnn noFforod nn tleennive nuMbor nf 

	

17 	A1noup1nilAnnnn nIghtn which rnnultod in.nuhstnntial 

	

1R 	nomber nf lnnt workino drly!.%. 

SionifInantly; nnwout!r, rhin womo . ri In nnw 

	

20 	contnmplating OF* 114101.10 a gon tn attnmpt tn prntnct ' 

	

21 	hernolf. 	That iEz nomo.thina shn nhnuldn't hacrn tn tin 

	

22 	raft. 0,  'Tilt:341r nf thin man'2; action. 	Heaven only knnwo 

	

7!3 	what cnnid . bappon if nnmonnn apprnached hrlr pvitn 

	

V4 	incinnea.tly and ohe'n AfrAid booannn nf the fp:tr hi. 

11.-An innt111ed In  

. .9 
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4 	dnring hor Patorviow that he denten all nulpahillty 

3 	An rhn inatant - off6nsEt iindstated.1 didn't dc 

„.. 

Thn rie.CtIndAnt teild thin probation elffir.or .,: 

anything. 	They 1 . 1ed -.D 

5 
	

AddItion;illy, 1- he defendant ileknowledgeri, 

• 6- that he gee,' nothina .  wrong with forcing woMen 

havo noxifhl reintiorn with him. 

8 . 	 rhki leVartmeni nf Partite 5 

	

. A 	PrnharinP An Ofrr jfirindictian Ntaftnel 

	

10 	.clrintomnahce nf thrt Front:int offenaa .7,hd dofPndanf!n 

	

11 	own acknowiedgmn'nt that ha Onen.not haIit.vn forning. 

	

. 17. 	wnmnn'to'havo or:.x with' him chnractrr17x:n the 

	

iS 	lefendant -an A d1rtlet:thrp4t to pinni .ety. 

	

.14 	 Thnt in 0 ntntRmont within whtnh thn .  

04. 

State ef Nevada wholeheartndly agrooe..i and hanod'npon 

defendatit , p thren prior ie.elony g:ouvInt.inn21, hin 

centinnoun :al-intact with law enforcement, hia' 

ahncond&no fi,om'a, privilege nf a prohationary grant% 

where he nwricin tn' thi6 . .jyr1ndict1oh and bruTalizqn 

nnr nitillenn. the Statm'fi nit -noinpelled'and 	flIi  tho ' 

rnnrt toranntence thin defendant .  az; a h;ellitual' 

cripinal. 

Additionally, wo wg.suid ant: tiw. gonrt to 

ucIntonrt. n.  hiT4 an a hnhitua; cr4minni rn tifrt wIthouI, 

tho 	1 Iii I 1y nf parole, 	Wo hilI$eve throt Is 
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wrirrovitnd. 	The defund:inr hrin annnvtnd nn 

renplemnihitiry 4 nr hip; antinns. 	ti q% continuer; t.u. 

accept nn rot,Ipnnttlhitity. 	In fart, he hiAtAnrly 

trIle; the Cnnpt out) nther nfricnrn 	thn Cnort 	It 

Vinare 	nnthing wrong with rnpfng gednmein. 

Finnt, d upnr ihnr, your linnnr, we. would 

	

7 	hnpe rhe Court wnuld 	nn nthf‘r nitarnativt. than 

Ai l an av;ido, hnweuer e  an an ntrerhatfue, 

	

10 	if thc Court in crincerned w‘rh lifn wIvhnlit thn 

	

11 	pnolsihitity nf parn1e, wirt nrill rt:qoPnt ha het 

	

.12 	non rutteirtpi j  An- n hohi tunl cr On Innl N;; nh all fnue . .. 

13H-Cnnntn. 	Vitt nittirnintium Itin with rhi4,:tionalhitiry .  

	

1.1 	fse pnrnie o ti to Cnunts / rind IT burol.ary, 

incrnaning thnIgn twn life ttentPnceo and ,  atnn rnr ill'et...' ' 

	

1E 	sexual apsnhlts . bnconno.ouert while snxual nnault 

CirtrrJoii .nnrf can r:arry q. ) I F. r frdern trftir:o 	eligibl) .3 1-1,1 
• 

rnr parnla ttnn9n't tiogAn.unrtl . ftvoynnrs hos hnnn_ - 

	

, 19 	narved ur4IneJho hAhituni e .iihnnanment.. At lorinr Ii 

	

20 	will Vir. Amcraannd tn -ton hnforo he In'vlioi%Ilo Inv 
• .. 

	

? ) 	 P A rnio. 

/n nnucluninn, we ank h hr 	nnrenced 	 ' 

	

nn 	life in pril-Ann on atl countet wi,rhnur. ti,.' ponsiwItry 

• 

nr 
	

AltornAt'luctly, 	 nrehtnnnt%0 an a 
	1 

	

25 	h;4iv,i1/11) crinlirJAI tn 1k T- with thn 	 nt 

• 
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1 
	

Warolr nnnne!nutiv nn all nnnnrn no at Inant rhe 

taintmum timn;ho hro f: ro ::.iftend in prinon mandatovIly- - 

3 . 	tirt?? he An.creadasl. 

Thhnt yno. 

• 5 	 ' .r 414 RF COURT: 	Mo. Llppl9., inn Ipiko tho 

6 	provis'inn undor Chapter 7g7 of the Urvad.: .110u1norl 
, 

- 	. 	• 	. 
Stntotm: thort the Conr.t. ha'n j -nvindlirvinti 	minrelocii 

rhr drfondnmt an_a habituAt ,On onch . ofhi;an four : 

	

9 	ITAIOnVK th,It 

	

'In 	dnn't rhink 

1i' hiif: helm Found gnilty hy 	J4Vy und 

thar thJir'n 	 tho 5tAt6 of 

'11 
	

Nowidn, 	I think. if rho Cnurt 11;4nrnncon 	pe•nhn 

12. 	linder -the ,hab11711:t1::er1Mina1 'ntutoti, 	rho, Court . 1s 

13 	 nonrnnce 09'7 Fin nplihnno& lionaJty, 

14 
	

MR. 1%TPTITS: 	Th4t wrinnt, irry 

	

. 	. 
15 
	

UnanVntalylin0. 	 rho COu-rtio 

16 - that wo only h,4vo. ono'nentrnne, thin 

17 

undergtAndlou 
_ 	. 

nhjection 	thartn. wh.71f the nnort fr-ots.. 

1A 
	

I would requm-4.t, howi!vttr, nndor 

19 	cnndltionn, thni thr dofrrolnnv . he nontf.00nd VO lire! 

20 	withnnt. thy ponolhIlity of prolIN. 

THE COURT: 	Tho defrodnutwIll ntond. 

Mr. Mor.-4gIA, h.:1%2cl vnil road rtw 

inve:ItigArInu rm1or17 

THr. ORVENnAnTI 	whigth onr in t1.ALt7 

2h 
	

MR. 1.11;0".11AH: 	ThAr'r; tho nrin from rho 

12 
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1 	Elf.pArimeni - 

THR OEFENT1AKT: 	nh, yerih. 

THE COURT: 	there anyt11ng you would. 

	

4 	1 1 c tn nay Ahnut that repos.t nr anyrhing you would .  

	

5 	1 IL. tn 11;4y In your own blih.1lf7 

THE DEFENDANT: 	 thone. yearn thero 

	

7 	arr. wrong. 	T ci ih prition In '76, not "77. 	T wnn 

In prinon in '82, oni 'RA. 	An thoy are nlI wrong. 

	

5 
	

THE COURT: Wan Thaq in ArizonaT 

10. 	 THE OFFENDANT: 	Vmnh, hUt rhey told tun . 

	

11 	thrit rhpy couldn't find rho rocordn 	 thr 1 76 

	

12 	nun' ;Ind naid rhi;!rr- WIFI no ref:rovdr. nf it. 	Sn hnw'cno 

	

1A 	ynu r4entonco mn nn 	 that thc,..i s.)y thpy 

	

14 	itan 

	

15 
	

THE (MORT: 	Tt thero 1-Jnything ninP yno 

woold liko tn n.-dy', Mr. Mor;igo7 

	

17 
	

THE DEFENDflaTt 	Kn. 

14:11, it ancl;nt 
	

'inn Can givo mo 

dnath penalty. 	t don't naro. 	r don't 'taro 

7n 	about $inthing 1.1[40.40 	Y know T didn't do it. 

71 	hmAt it. 

THE COURT:. Mr. Hillman, In the., re 

:$1 	anything you would liko tn nayI 

24 
	

MR. HTLLMAN: 	vour Hnnnr, you hoard h11 

7.5 	the factn contaInnd in thin 	ici , tho toe:t1mony iii 

13 
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I 	lhe Wit- revolt:en, i ti r annoy think 	 in go Into 

✓ thAt tno munh. 

Mn. r.ipp;u bhn ftrnoit up And ta1knd alrii 1: • 

rho wictm ..tnd tho affoct thin ban hael on her, 

• Tborn in nremp information about the virtt1m char 

• didn't crmin nht In trin:1 (hat in In thp posarnion 

	

7 	nf h4th of nu thht wou14 'show that nhe. Io, anti ill 

a , vAying 	 ann't want to nay eha.r ohn Annctrunn .  

	

' 9 	AnyChirig that et,s 'nr happenna tn her, hut' it r o 

. 10 	intmrostInty 1- cl note that nince Cho - trial, .Chn vintim r 

	

/1 	hnd hetv, dauubIr i.rp low:Jew11 iic toDothrtr 	T110 

1?vit1L'A0 h'hitoroti hor dangbrmr nvsin. 	An A mAtt4-017 	' 

of fac•, obo won In juntico court yoArArdety'In rront, 

	

14 	'of Joduo AfbliltraM, - 

	

15 	 Appn”ontly, 	 I, riiI ti 	i  
• 

	

16 	Alnnhol proih1nm And 	'had it_fqr rpi I 	i perind.nf 

. Thrtt only refvion V J)rlug 1hat 

• IV 	the prnnenutjno will try tn . portray 

up Chin !Amor!, 

a 	t- 	*-4 1 	,t 111,  

	

;9 	picI4rn of the vie:rim and.thoi .r . ililemma Find '1.  ha I ,thrt 

	

' rn 	dilowma may al!%n rrisnit frnm nth/1r 413uAorc.h1%.nido 

71 , 

 

whit- Ilic jury drtr:Idnd ulkaV , rhil derPodFAnt 

	

72 	rnsionnn1hto for. 

	

23 	 Thn Court hPhrd 	ronCImowl 0P Mee1. 

	

7a 	Hawk. 	cemet han.heard Wally 41;its:A. 	 rny 

(Mtirlinh rhat i..11ihnuub Chin in an ,,nt of vInlennet, 

1 4 

PATSY K. R/,i1T11, nrIrtrviAL GOORT REPORTRR 

139 



	

1 	it wan uory mild compared to mriny ihau I have goon 

.7•od T'm nuro that.  it'n tivry mild thal the Court has ' 	_ 

	

2 	sf!en. 	mim. Hawk 4ia tont- fry that there war; som• %  

	

4 	phynica1 Antinfo hy Mr. Milr*w) upnn hnr with rcnii'mci. 

5 	to pH:thing hr dnwn thn ntairo and throwing hr 

	

fi 	.neutod. 	Rho nount el-!ntly got npenific an trp what 

	

7 	throwing hne Aeound meant, The mndical ropnetu nhnw 

I• hat thorn wir!re-,rvhtly no injutine tn hr-e rind 

	

ci 	In ''u  thin . up nitavly to nay rhnr thort. 	me:ony 

	

10 	canns that are much worn( t.hoin the nnn that thn 

	

11 	Canel 

	

12 	 Tt in alnn my rending aF tiln habitual 

	

13 	criminal alIngr-rinns th.--ft if thati 	n factt ihn 

	

1.1 	judumont thc• Court mai;1”1 4  thrn Vhal is ti n:' Court is. 

111 P 	in tinhntitnre that In.nnity far any othve 

	

i F. 	Fonaition that th.t.- dofnndant might receive rJnil 

	

17 	 hr.lieiso that thn Court could twntr!ocn I, iii ;ind 

	

in 	give him n onparatn unntnntln nn nalL7h cnunt undor rho 

heibir11.11 	 allouation. 

	

20 	 Finally, T wOulJ ntate thnt MP, Mor;rgh 

	

21 	watt willing in negotiate this cann at thr. br.uinning 

nr Ulf! tria 1 . or cnurne, under lite-. circumnuaincen, 

	

22 	and T dnn , t fault the Stiiio for thin, ItIn certninly 

	

7 J 
	

thvir rant-. and .  thcy cj rt TrP0-: to 4n what thily want, 

	

.25 	thin_Statn wan not willtng rn mr!ot thonn n ngatiatinwi 
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; 

• 

1 	whnr.r.  Mr. Mnragn wnntnd tn plead guilty t11 

'7:won't; 	thn Stntn unuld agron"tn rtiComMend 

	

A 	cnncturrpnt.timti.  on thnm. 

	

a 	 T think th.-At i.r.; Itho ' npvtinpriat 	nrintli&nr:n 

hrrn. 	Wlintpwnr rhe! CnItrtdocildotn to di), numlinr.nnrc. 

6' 	ic ynu Onn.idn . tn  rienteotnn. him cin ft:A .(1W nf . 11111 nnuotti 

7 	n.nd do-my-the he-Abitnhl 	 thot 

111141111D coirtri rilion161 -1-111h 	611111$ 	1-1  ro 

Smnondly, IP you darAdn Fn ndj000A1 hIne 
-• 

onAnr tho habil- 0'1111 Criminal. al1ngzirinn, 7-  wnnlA nran 

t 	Mill 1.4 	en give Fir: .Mnrnail 	i Fe wi th the .  

11 	print) tki 111 ry nf. pnrnle. - illthntigh rtI 	t rI nii I n. 

13 
	

irreprf:211!nfrihin nnd -there io nn ,nur:unn fnr it,. T 

don't think it arinna to thn tInunrity nt:rhnse 

15 .  :Lipople whn hay* hann adjndand onilty nndrr thr 

114hirn41 oriminnI n1117gatinn.that rincoiuoll lifo 

.17 	wirhnut thelinssIbility 
	 • 

	

IF 
	

T -inri wrolifl bn My ronommonekdrinnvc, von' ,  

	

19 	14011 ,MV. 

	

70 	 THE cniteT! 	Hr. mnr40a, rd.:main 

A jury 
	

rniin41 Ihn drfendiint guilty 

nr Cnnnt I knrulogry, nonnt TT hnrulary, Count TIT 

	

7a 	F,oxurtl Annanlr, nun] cnnnt iv owtv1A1 ausntv, rho 

	

,4 	Cnurt e•I thin tipul ocijAduiin the Onfondhnt cuilty nr 

	

711 	1.- keh or thnnr. nrfonnen, 

1 ,5 	. 
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7 	quiltina you nrn a threat In reinry woman iW rho 
nomnantty. 

0 
	

The Onurt'having .ndpidged rho Hafeedt-int 

• 

• - • 

Mr. KnrAun, T think Jtrn on 

melorni atv.me!nt tr.% 	thot 41-Dy man w1i6 takpfi a 

prioirinn thitt having i:ex with n wnmah.nun5mit 

will thAt rho r. in nntlISIng wrong with th. --bt; yne 
' 6 	forife-iltod thAt n number of timen T heilevn. 	Rvic=o 
6 	from thei ntand endnr o-Ith you indtoPitittd That. 	No 

.. . • 
. 	• 

	

.. 10 	getity of'Tlciant T, Cohnr. TT, rntInt ITT, and Count . 

	

1 1 
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1 	 DISTRICT COURT 

2 
	

CLARK COUNTY, NEVADA 
	

JUN 

3 

4 

5 

6 

7 THE STATE OF NEVADA, 	 ) 
) 

8 	 Plaintiff, 	) 
) 

9 	 -VS- 	 ) 
) 

10 ROY D. MORAGA, 	 ) 
) 

11 	 Defendant. 	) 
	 ) 

Case No. C92174 

Dept. No. VIII 

DEOIGPATION OF CONTENTS 
QZ_FOLIMILILMILAMPL 

TO: 
	

LORETTA BOWMAN, clerk, Eighth Judicial District court 
of the State of Nevada, in and for the County of Clark. 

Please prepare three certified copies of the original 

record in the above entitled matter to include the following; 

1. The Information. 

2. Amended Information. 

3. Transcript of trial commencing March 12, 1990. 

4. Judgment of Conviction. 

5. Notice of Appeal. 

6. Designation of Contents of Record on Appeal. 

7. court minutes. 

DATED this 27th day of June, 1990. 

MORGAN D. HARRIS 
CLARK COUNTY PUBLIC DEFENDER 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

By  A / 	/I 
„.1 

--  1 

R. R 	MIt 
NEVADA BAR #3076 
DEPUTY PUBLIC DEFENDER 

CE44 
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6 

7 

8 

1 
	

RECEIPT OF A COPY of the foregoing Designation of 

2 Contents of Record on Appeal ia hereby acknowledged this 2971V  day 

3 of June, 1990. 

4 
	

REX A. BELL 
CLARK COUNTY DISTRICT ATTORNEY 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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By  11?  
R. R 
NEVA 

DISTRICT COURT 

CLARK COUNTY, NEVADA r 

I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

JUN Z 

CLERN 

THE STATE OF NEVADA, 	 Case No. C92174 

Plaintiff, 	 Dept. No. VIII 

-vs- 	 NOTICE OF APPEAL 

ROY D. MORAGA, 

TO: 
	

THE STATE OF NEVADA 

REX BELL, DISTRICT ATTORNEY, CLARK COUNTY, NEVADA and 
DEPARTMENT VIII OF THE EIGHTH JUDICIAL DISTRICT COURT 
OF THE STATE OF NEVADA, IN AND FOR THE COUNTY OF CLARE. 

NOTICE is hereby given that ROY D. MORAGA, presently 

incarcerated in the Nevada State Prison, appeals to the Supreme 

Court of the State of Nevada from the judgment entered against 

said defendant on the 13th day of June, 1990, whereby he was 

convicted of Counts I and II, Burglary; Counts III and IV, Sexual 

Assault; found to be an habitual criminal; and sentenced to serve 

a term of life imprisonment without the possibility of parole. 

DATED this 27th day of June, 1990. 

MORGAN D. HARRIS 
CLARK COUNTY PUBLIC DEFENDER 
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RECEIPT OF A COPY of the foregoing Notice of Appeal is 

7nmV 
2 hereby acknowledged this 	 day of June, 1990. 

3 
	

REX A. BELL 
CLARK COUNTY DISTRICT ATTORNEY 

4 

5 

6 

7, 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

BY 
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DISTRICT COURT 

CLARK COUNTY, pVApA 

Jai 

• 

CLIM K 

	 ) 

) 

) 
) 

) 

) 

) 

) 
) 

) 

	

Case No. C92174 

Dept. Na. VIII 

ORDER 

TO: 	COURT REPORTER - DEPARTMENT NO. VIII 

Upon the ex parte application of R. ROGER HILLMAN, 

Deputy Public Defender, attorney for defendant in the above 

entitled matter, and good cause appearing therefor, 

IT IS HEREBY ORDERED that an original and two (2) copies 

of the transcript of the trial heard in Department VIII, 

commencing March 12, 1990, EXCLUDING voir dire examination and 

reading of instructions, but INCLUDING opening statements and 

closing arguments, be prepared at State expense in order that an 

appeal may be effected. 

DATED this- 	day of 

MORGAN D. HARRIS 
CLARK COUNTY PUBLIC DEFENDER 

7V' 
	 7  

By 	
 R. ROGERHILLRAk 

NEVADA BAR #3076 
DEPUTY PUBLIC DEFENDER 

1, 

2 .  

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

THE STATE OF NEVADA, 

Plaintiff, 

ROY D. MORAGA, 

Defendant. 
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AMERIELLSIZJIMMAQ 

STATE OF NEVADA ) 
SS: 

COUNTY OF CLARK ) 

LESLIE TOVEY, being first duly sworn, deposes and says: 

That affiant is, and was when the herein described 

mailing took place, a citizen of the United States, over 21 years 

of age, and not a party to, nor interested in, the within action; 

that on the 29th day of June, 1990, affiant deposited in the 

United States nail at Las Vegas, Nevada, a copy of the Order for 

transcripts in the case of State of Nevada vs. Roy D. Moraga, Case 

No. C92174, enclosed in a sealed envelope upon which first class 

postage was fully prepaid, addressed to Patsy Smith, Court 

Reporter, Department VIII, Clark County Courthouse, 200 South 

Third Street, Las Vegas, Nevada 89155; that there is a regular 

communication by mail between the place of mailing and the place 

so addressed. 

Subscribed and sworn to before me 

this 29th day of June, 1990. 

Notary  14:upw--  

011.4;.- 	f)  RL 	,;_ 	, F.F1 
_ 

t.., 	
Nuitsty FJLI.Ap: hi 	: 

couN I . 

A1ci....011k 	irit„ 
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	 FILED 
1 
	

DISTRICT COUR T 

2 	 CLARK COUNTY, NEVADA 
.k 7 3 a  pi, 430 

3 	 Gg 4  74' 

4 
	

CLERK 

THE STATE OF NEVADA, 

6 
	

Plaintiff, 

CASE NO. C92174 
8 ROY D. MORAGA, 

ID# 938554 
	

) 	DEPT NO. 	VIII 
9 

Defendant. 
	 ) 

) 
10 	 ) 

11 	 JUDGMENT OF CONVICTION (JURY TRIAL)  

12 	 WHEREAS, OD the  11th 	day of 	 JAELLaSY________ ,  

13 1990  , the Defendant, ROY D. MORAGA 

14 entered a plea of not guilty to the crimes of  COUNT I and II  - 

15 BURGLARY, COUNTS  III and IV - SEXUAL ASSAULT 

16 

17 

18 committed between December 4, 1989 and December 5, 1989  

19 19 	, in violation of MRS  205.060, 200.364, 200.366  

20 and 

21 	 WHEREAS, thereafter, on the  13th  day of  June  

22 	 , 1990 , the defendant being present in 

23 court with his counsel ROGER HILLMAN, Deputy Public Defender, 

24 and DEBORAH J. LIPPIS, Deputy District Attorney, elso being 

25 present, the above-entitled Court did adjudge defendant guilty 

26 thereof by reason of said trial and verdict and sentenced 

27 / / / / 

28 / / / / 

) 
) 
) 
) 
) 
1 
) 
) 

7 	 vs 

fi CI)  
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1 the defendant to a $20.00 administrative assessment fee and 

2 Life without the possibility of parole. 

3 THEREFORE, the Clerk of the above-entitled Court is 

4 hereby directed to enter this Judgment of Conviction as part of 

5, the record in the above-entitled matter. 

6 	 DATED this4gOL day of 	  

7 191k, in the City of Las Vegas, Coun y of Clark, State of 

8: Nevada. 

9' 

10 ; 

11 ; 

12 ; 

13 

14 

15 ; 

16 

17 

18 

19 

20 

21 

22 

23 

24 

89092174X/gmr 
:LVMPLI DR#89-117715, 117709 
Burg, Sex Asslt - F 
Tk2 

2* 

446:16:6( 	gre'llielligilidir e-- #41111  

25 

26 

27 

28 
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'4Ekt.rr 
,vhoiwe 

DATED this  7/ 	1 day of 	, 1990. 

Record on Appeal in said cause. 

CLARK COUNTY PUBLIC DEFENDER 

1 
	

DISTRICT COURT 

	FILED 
2 
	

CLARK COUNTY, NEVADAIht 11 	. 
3 

THE STATE OF NEVADA, 

Plaintiff, 

-vs- 

ROY D. MORAGA, 

Case No. C92174 

Dept. No. VIII 

ORDER 

Upon the ex parte application of the Clark County Public 

Defender, by and through R. ROGER HILLMAN, Deputy Public Defender, 

attorney for the defendant, ROY D. MORAGA, it appearing that the 

Court Reporter has not yet finished the trial transcript, and good 

cause appearing therefor, 

IT IS HEREBY ORDERED BY THE COURT that defendant may 

have to and including September 25, 1990, within which to file the 

AV.A i 1„.  

26 
	

NEVADA BAR 430,6 
DEPUTY PUBLIC DEFENDER 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 By 

27 

28 
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4 

5 

6 

7 

8 

9 

I 
	

RECEIPT OF A COPY of the foregoing Order is hereby 

2 acknowledged this c?-1-1.  day of August, 1990. 

3 
	

REX A. BELL 
CLARK COUNTY DISTRICT ATTORNEY 
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v‘LED 
DXSTRICT COURT 	an It 12 33 ?Yi 

2 
	

CLAIM. COUNTY, NEVADA 

3 

4 

5 	THE STATE OP NEVADA, 

5 	 Plaintiff, 

7 	 vs 

B 	ROY D. MORAGA, 

9 	 Defendant. 

tLE 

oR I G IN AL 
CASE MO. C092174 

DEPT. NO. V3/7 

BEFORE THE HONORABLE: 

12 
	 MICHAEL J. WENDELL, D/STRICT JUDGE 

1 3 
	

MONDAY', MARCH 12, 1990, 1:80 P.M.' 

14 
	

VOLUME I 

15 

16 	APPEARANCES 

17 

18 	 FOR THE STATE: 
	DEBORAH J. LIPPIS, ESQ. 

19 

20 	 FOR THE DEFENDANT: 	R. ROGER N/LLMAN, ESQ. 

21 

22 

z a 

24 

25 	 REPORTED BY: 	PATSY K. SMITH C.S.R. #190 

1 	 PATSY M.SMITM. nrPTeitcr. COURT REPORTER 
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I 	 MONDAY, MARCH 12. 1990, 130 P.M. 

2 	 At this time, a jury was duly 

	

3 	 empanelod.) 

	

4 	 THE CeeRT: Ladies and gentlemen, this 

	

5 	case will procee4 in the following order, first the 

6 	State, throUgh Me. Lippis, may make an opening 

	

7 	statement outlining its case, then the defense may 

	

8 	make an opening statement outlinleg their case 

	

9 	unless the defense reserve an opening statement 

	

10 	until the conclusion of the State's case. Neither 

	

11 	side is required to make an opening statement. 

	

12 	 The State will first introduce evidence. 

	

13 	At the conclusion of the Ste -tete evidence, the 

	

14 	defense will have an opportunity to introduce 

	

15 	evidence. Rebuttal evidence may be introdueed by 

	

26 	the State. At the Conclusion of all the evidence, 

	

17 	further instrectiens will be given you after whieh 

	

la 	the attorneys may make their cloelng arguments, then 

	

19 	you win select a foreman, deliberate, and arrive at 

	

20 	your verdict. 

	

21 	 Faithful performance by you of your 

	

22 	duties is vital to the administration of justice. 

	

23 	The law applicable to this action Is given to you in 

	

24 	these Inetructiona and in other Rnstructions you 

	

25 	receive at the close of all the evidence in the case 

3 
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I 	and it is your duty to follow all such 

	

2 	Instructions. 

	

3 	 It Is y'or duty to determine the facts 

	

4 	and to determine them from the evidence and the 

	

5 	reasonable inferences arising from such evidence. 

Tn so doing, you must not indulge in guesswork or 

	

7 	speculation. 

The evidence which you are to consider, 

	

9 	consist oe the testImony of witnesses and exhibits 

	

10 	admitted Into evidence. The term witness means 

	

11 	anyone who testlfles in person or by deposition, 

	

12 	The admission of evidenCe in court Je governed by 

	

23 	certain rules. 

	

14 	 from time to time, it may be the duty of 

	

15 	the attorneys to make objections and my duty, as 

	

16 	Judge s  to rule on those objections and whether you 

	

17 	can consider certain evidence, You must not concern 

	

10 	yourself wAth the objections or the court's reasons 

	

ig 	for its rulings. You must not consider testimony or 

	

20 	exhibits to which an objection was nustained or 

	

21 	which has been ordered stricken by the court. 

	

22 	 Opening statements and closing arguments 

	

23 	of the attorneys are intended to help you in 

	

24 	underetanding the evidence and applying the law, but 

	

25 	they are not evidence. YoU must not be influenced 

4 
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in any degree by any personal feelings or sympathy 

	

2 	for or prejudice against either side. Each side is 

	

3 	entitled to the same fair and impartial 

	

4 	consideration. 

	

5 	 No state?ment or ruling or remark which I 

	

5 	make make during the course of the trial Is intended 

	

7 	to indicate my opinion as to what the fact are, 

YOU are to determine the facts. In that 

	

9 	determination, you alone gust decide upon the 

	

10 	believability of the evidence and its weight in 

	

11 	value. 

	

12 	 In considering the weight and the value 

	

13 	of the testimony of any witneas, you may take into 

	

14 	consideration the appearance, attitude and behavior 

	

15 	of the witnesm, the interest of the witness in the 

	

15 	outcome of the action, the inclination of the 

	

17 	witness to speak truthfully or not, the probability 

	

IB 	or improbability of a witness's statements and all 

	

19 	other facts and circumstances In evidence. Thus you 

	

20 	may give the testimony of any witness just such 

	

21 	weight in value as you may believe the testimony of 

	

22 	that witness Is entitled to receive. 

	

23 	 Until this case is submitted to you for 

	

24 	your deliberation, you must not dlacuss the case 

	

25 	with anyone or remain within hearing of anyone 

5 
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U 	 • 	• 
	

1 	discUssing it. Aftvr the case has been submitted to 

	

2 	you for your deliberation, you may discuss the case 

	

3 	only in the jury room when all the members of the 

	

4 	jury are present. You aru to keep an open mind eild 

	

5 	shall not decide any issue in the case until the 

	

6 	case is uvbmitted to you for your deliheratIon under 

	

7 	the Instructions of the court. 

	

a 	 rf you cannot hear a witness, please 

	

9 	raise your hand 82 an Indication. 

	

10 	 The Cour may, during the trial, take 

	

1! 	notes. You are not to draw any inference from 

	

12 	that. The Court As required to prepare for 

	

13 	arguments of counsel and the Court may take 

	

14 	extensive notes. 

16 

 

Now ladies and gentlemen, my bailiff is 

	

16 	going to distribute pads and pencils and during the 

	

17 	course of the trial, you may take notes and when you 

	

16 	go out to the jury room, you may take your own notes 

	

19 	with you, but lf yon have got any conflict among 

	

20 	your notes, the only official record is the record 

	

21 	that is being kept by my court reporter. 

	

22 	 It As now my duty also to admonish the 

	

23 	jury that no juror may declare to his fellow jurors 

	

24 	any fact relating to the case as of his own 

	

26 	knowledge- If any juror discovers dbring the trial 

6 
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1 	or after the jury has retired that he or she or any 

	

2 	other juror has personal knowledge of any fact In 

	

3 	controversy, the juror will report that to the Judge 

	

4 	out of the presence of the other jurors. 

	

5 	 At this time, the clerk will read aloud 

	

6 	the Information and state the plea entered by the 

	

7 	defendant, 

	

8 
	

At this time, the Information was read to 

	

9 	the jury. 

	

10 
	

THE CODRT: Counsel, will you waive the 

	

11 	reading of the names of the witnesses on the 

	

12 	Information? I think they have already been stated, 

	

13 	haven't they, by counsel? 

	

14 
	

MS. LIPPIS: 	Yes, sir, 

	

15 
	

MR, HILWAN: Yes. sir. 

	

16 
	

THE COURT: At this time, Ms. Lipp's, you 

	

17 	may make an opening statement. 

	

B 
	

MS. LIPP'S: Thank you. Your Honor, may 

	

19 	we ntand at ease for just a moment while r check to 

	

20 	sea who le available outside. 

	

21 	 THE COURT: Well, let's take ten 

	

22 	minutes. We will take a ten minute break and then 

	

23 	we will get underway. 

	

Z. 	 Once MOT, please heed my admonitiao. Do 

	

26 	not discuss the case with anyone else or 

7 
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I 	yourselves. 

(Off th9 record at 2;26 p.m. and 1:,0Sc on 

	

3 	 the record at 2:37 p.m.) 

	

4 	 THE COURT: With the jury present, you 

	

5 	may make an opening statement at this tire, 

	

6 	Ms. Lippis. 

	

7 	 MS. LIVPIS: Thank you, your Honor, 

	

8 	 Good afternoon, ladles arid gentlemen. 

	

9 	 As the Judge indicated to you, the 

	

30 	purpose of an opening statement and before I even 

	

11 	start, it appears I'm starting to get a cold. 	I'm 

	

12 	going to stay back away from you a little bit. If 1 

	

13 	cough, excuse me, and if I don't talk loud enough, 

	

14 	please let me know. 

	

15 	 An the court indicated to you, the 

	

16 	purpose of an opening statement is kind of to give 

	

17 	you a road map of what to expect whet the case is 

	

18 	all about, why we are here, and what kInd of factual 

	

19 	determinations you need to make in order to retPr.* a 

	

20 	verdict of guilty On all counts, which the State 

	

21 	will be asking for at the conclusion of the case. 

	

22 	 When the clerk read the information to 

	

23 	you,I will first of all advise you that it's 

	

24 	piece of paper. It's a charging document to let you 

	

25 	know what charges the State will be seeking to 

PATSY K. SMITH. OFFICIAL COURT REPORTER 
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convict the defendant of it is not evidence of 

	

2 	guilt. The defendant is convicted of two counts of 

	

3 	burglary and two counts of sexual assault. 

	

4 
	

MR. HILLMAN: 	Exouse ma, charge. 

	

5 	 MS. LIPP'S: 	Thank you. Judge, I'm sorry 

	

6 	it's the cold. 

	

7 	 The defendant Is charged with two counts 

	

8 	of burglary, two counts of sexual assault. When the 

	

9 	Information was read to you, It indicated to you 

	

10 	between on or about December 4 1  1989, and December 

	

11 	5, 1989. They are all at the same occurrence and we 

	

12 	will explain to you why we have two counts of each. 

	

13 	The evidence and the facts of the case start ol3t 

	

14 	this way. 

	

15 
	

Penny Hawk and Jodi Howard, mother and 

	

16 	daughter. 	Penny hawk, mother, and Jodi, daughter. 

	

17 	Penny, J believe, is in here m4d to late 40$, she 

	

18 	will let you know her exact age when she testifies. 

	

19 	Jodi is In her 20s. They share the same apartment. 

	

20 	 Penny Hawk was by profess-ion, at the time 

	

21 	of this Incident a cab driver. 	I believe that she 

	

22 	worked the graveyard shift. In the area where they 

	

23 	lived was a local bar called Players Bar, and that's 

	

24 	where Penny Hawk first met the defendant Roy 

	

25 	Moraga. It was approximately two weeks before this 

9 
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incident. They had, I believe, a couple drinks 

2 	together in tbat area of vhe Players ner. They even 

	

3 	wenr to another bar cal/ed Rascals and had a few 

	

4 	more drinks. That was the last time as Penny Hawk 

	

5 	will testify that she cared to see Roy Moraga. 

	

6 	However, she did see him in the area where she 

	

7 	lived. He was never invited to her house. 

believe she'll testify that she had no indication 

	

9 	that he even knew where she /ived. 

	

10 	 In the late hours of Deeember 4th, 1950 

	

31 	or the early morning hours of December 5th, JodA was 

	

12 	alone in the apartment. She indicated at one point 

	

13 	she believed she thought her mother may be home. AG 

	

14 	it turned out, I think the evidence will show her 

	

15 	mother was not at home. Jodi will testify thet she 

	

35 	heard something in the apartment! She didn't get up 

	

17 	to ehecic; she didn't really think it was anything 

	

la 	real important. 

	

1g 	 ger mother arrived at home st about 7:30 

	

20 	in the morning on the morning of December 5th to 

	

21 	give Jodi a ride to work. There is some confusion 

	

22 	when the two Ieft to take Jodi to work because there 

	

23 	were some item Jodi couldn't find. In any event, 

	

24 	mom takes daughter to work, comes home, goes to bed, 

	

25 	because she's got to go to work the next day when 

IC 
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I 	she is working graveyard. 

	

2 
	

At approximately noon on the 5th, mom, 

	

2 	Penny, hears a knock at the door. She has on her 

	

4 	bath robe. She goes downstairs to see who it is and 

	

a 	it's the defendant. She has a brief conversation 

	

6 	with the defendant and you'll hear from her mouth 

	

7 	what she says to him and what he says to her. She 

	

9 	then closes the door and ehe'll testify that she 

	

9 	Jooiced the door. A little while afterwards, maybe a 

	

10 	couple of hours, the defendant is An her bedroom and 

	

11 	he rapes her. She didn't leave the apartment. 

	

12 	she'll explain to you why. 

	

33 	 At some point, she is able to call her 

	

14 	daughter at work to say, "Please call the police 1 

	

15 	have just been raped." The defendant raped her 

	

16 	twine. 

	

17 	 After having had an opportunity to 

	

15 	reflect on his actions and what i mean by that Is 

	

29 	the evidence will eshow between the first rape and 

	

20 	second rape some time had passed. But we have two 

	

21 	counts of burglary. The defendant is arrested in 

	

22 	the area you wAll hear from some other witnesses who 

	

23 	saw him coming from that area of the apartment 

	

24 	conp.lex where they lived, what the defendant snid, 

	

25 	and then you will hear from Detective Luke and a 

11 
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1 	witness by the name of Jean Behl. 

	

2 	 Some time after the rape, a few weeks had 

	

3 	passed, Detective Luke will testify that he 

	

4 	received a telephone cal) from the a woman 

	

5 	identified as Jean Behl. 	Jean Behl will testify 

	

6 	that the defendant gave her a watch at approgimate)y 

	

7 	6:30 in the morning on December 5th. She was on her 

	

8 	Way to work. He called and said, "/ want to talk to 

	

9 	you. 	r have a present for you." They met. 

	

10 	 That watch was reported stolen during the 

	

11 	Anvegtigation of the rape. It was one of the items 

	

12 	that was found misning. Jodi' s watch, a house key 

	

13 	to the apartment. When the defendant was arrested, 

	

14 	he had keys on his person, no jewelry and there were 

	

16 	a couple of items taken, the watch being one of 

	

16 	them. As the tiMe passed between the time of 

	

17 	defendant's rape and the time that Detective Luke 

	

18 	spoke to Jean Behl, conversation went on at the 

	

lg 	apartment complex as to the rape and he exprossed 

	

20 	what had taken place and the subject of this watch 

	

21 	came up. Jean Behl called Detective Rike and shell) 

	

22 	testify that Roy Moraga gave her the watch on the 

	

23 	date we just talked about, December 5th. 

	

24 	 After someone first entered the 

	

25 	apartment, the rape and the rape, he has possession 

12 
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1 	of thie watch. That's the firut burglary ocunt. 

	

2 	The State intends to prove that it wa5 Roy Moraga 

	

3 	that want Into the house or the apartment in the 

	

4 	early morning hours or very late evening hours ot 

	

5 	December 4th Or 5th, kind of took a look around. 

• Jodi wasn't who he wanted, It was Penny. 

	

7 	 At that point, the State will prove that 

	

8 	he took the house keys, that he took the watch, that 

• about 6130 in the morning, he gives the watch to 

	

10 	Jean Be11. At about noon, he knocks on the door, 

	

11 	comes back a couple hours later, the door is looked, 

	

12 	and let's himself Jr. 

	

13 	 Detective Fox will testify that once the 

	

14 	victim and her daughter realized the key was taken 

	

15 	because they couldn't figure out how this person got 

	

16 	in the apertment, they went and checked the 

	

17 	defaullant's property be they had been booked An 

	

18 	the Clark County Detention Center. Detective Fox, 

	

19 	believe, will testify that he took a diagram of the 

	

20 	house key with him to the Clark County Detention 

	

21 	Center. There were keys found in the defendentle 

	

22 	possession and one of them matched. Detective Fax 

	

23 	then took that key beck to the apartment to try to 

	

24 	unlock it end it worked. That key has been 

	

25 	Impounded. You will take a look at that. 

13 
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1 	 Penny Hawk was transported to University 

2 	Medical Center by officers of the Las Vegas 

3 	Metropolitan Police Department. There she underwent 

4 	a rape examination by Dr, Heisch assisted by n Nurse 

• Young. 	Dv. Reisch will testify, as well me Sabina, 

6 	their testimony is certainly reflected in the 

7 	medical records that they will use to refresh their 

• memory should they need it. 

9 	 Basica/1y, Dr. Reisoh will testify that 

10 	he found a white pealing in the vaginal cavity when 

11 	he did a vaginal exam. 	Re will indicate that that's 

12 	consistent with an ejaculation or semen. 

13 	 Nurse Young will Indicate the mental or 

14 	eulorional condition that Penny was in at the time 

35 	she was examined. 

16 	 You will also hear from certainly other 

17 	witnesses, 	I'm not going to go into detail With all 

15 	of them. You heard their names before. Linda 

19 	grrichetto will testify from the crime lab. She 

20 	tested some of the defendant's clothing. She ale', 

21 	compared blond samples from the victim, as well as 

22 	the defendant and you will hear her conclusions and 

23 	her explanation ter them regarding the semen that 

24 

 

he tested, among other things in this case. 

25 	 It is the state's position that once all 

24 
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• 	• 
the testimony ha R been given to you, that you will 

	

2 	return a verdict of guilty on both counts or 

	

3 	burglary and both counts of sexual assault. 

	

4 
	

THE COURT: Mr. Hillman, did you wish to 

	

5 	make or reserve your opening statement? 

	

6 	 MR. HILLMAN T Your Honor, we will reserve 

	

7 	our opening statement. 

	

8 	 THE COURT: We will exclude witnesses. 

	

9 	There are none in the courtroom, but if anyone comes 

	

AO 	in Mr. Baldonado will Inquire if they are witnesses, 

	

11 	I will exclude them and give them the usual 

	

12 	admonition. 

	

13 
	

THE BAILIFF: Very good, your Honor. 

	

14 
	

THE COURT t State may call their first 

	

15 	witness. 

	

16 
	

M. L/PPTS: .7ndi Howard. 

	

17 	 J0DY LEE BcwABB, 

	

18 	having been first duly sworn to tell the truth, the 

	

19 	whole truth and nothing but the truth, testified and 

	

20 	Raid as follows: 

	

21 
	

DIRECT EXAMINATION 

	

22 	BY MS. LIPP/S: 

	

23 
	

Q. 	Would you state your full niiMe for the 

	

24 	record, please, and spell your last name? 

	

25 
	

A. 	Jodi Lee Howard, H - O - W - A - R - 11., 

16 
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1 
	

Q. 
	Jodi, do you know Penny KawIr? 

2 
	

A. 	You, T do. 

3 
	

Q. 	How do you know her? 

4 
	

A. 	She's my mother, 

And she is outside waiting to teStify; is 

6 	that correct? 

Yes, uhe S. 

I'd like to direct examination your 

attention to December 4th, 19119. Were you and your 

10 	mother sharing the same apartment living together? 

1 1 
	

A. 	Yes, we were. 

12 
	

Q. 
	What was the address of that apartment? 

13 
	

A. 	1000 Dumont, No. 207. 

14 
	

Q . 

	 Is that located An Lam Vegas, Clerk 

15 	County, Nevada? 

16 
	

A. 	Yoe, it is. 

17 
	

Q• 
	On December 5th, 1989 were you -- was 

18 	your mother to take you to work an that date? 

19 	 A. 	December 5th7 

20 	 Q. 	Yes. 

21 	 A. 	Yeah, that morning she usually takes me 

27 	to work, 1 went to work every morning about 7:30 

23 	 Q. 	Did she in fact take you to work on that 

24 	day? 

25 
	

A. 	Yes, she did. 

16 
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I 	 (1 	Was she home prior to that time or did 

	

2 	she come home to take you to work? 

	

3 
	

A. 	She came hope to take me to work. 

	

4 
	

Q. 	Did anything unusual happen about the 

time that you were ready to leave for work with your 

	

6 	mother there to take you? 

	

7 
	

A. 	Uh-huh, Yea- 

Q• 	Would you describe for the ladies and 

	

9 	gentlemen of the jury what took place? 

A. 	T woke up that morning and as usual, T go 

	

11 	to get my pmnty hose or get ready for work. I'm 

	

12 	always running 3ate. So I notice I couldn't find my 

	

13 	watch, and T knew r had left my watch downstairs 

that morning because -- so I wouldn't have to walk 

	

15 	clear upstairs to get it that particular morning, 

	

16 	and I couldn't fiod it and she is telling me, "nil, 

	

17 	come on you just misplaced the watch," and I went to 

	

18 	my wallet and I knew I had El lot of quarters and 

	

19 	stOff in my wallet and my wallet was very heavy and 

	

20 	all the money was missing out of the wallet. So T 

	

21 	knew I was robbed at this time, but I was in such a 

	

22 	hurry to get to work, uhe just went ahead took me to 

	

23 	work and I left for work. 

	

24 
	

Q. 
	When you uay work. where do you work? 

; 

	

25 
	

A. 	I worked at Dealers Choice at the time. 

17 
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1 	 Q. 
	As 

2 
	

A, 	Bartender. 

3 
	

Q. 	So you make tips? 

4 
	

A. 	Yes, / do. 

	

5 
	

Q. 
	Is that the coins you were referring to? 

	

6 
	

A. 	Coins and $1 bills and such, yes. 

	

7 
	

Q. 	Did you and your mother both have house 

	

8 	keys to this apartment? 

	

9 
	

A. 	Yes, we did. 

	

10 
	

Q. 
	Did you notice at that time as you were 

11 	leaving for work looking for your watch and noticing 

	

12 	other things missing, did you notice anything about 

	

13 	your house keys? 

	

14 
	

A. 	No, I didn't because she locks the door. 

	

15 	We have to look the door from the outside and she's 

	

26 	the one that locked the dour when she took me to 

	

17 	work because I just left, grabbed my keys. I have a 

	

18 	key chain with a lot uf key ohaine and stuff. so T 

	

19 	wouldn't have noticed just $Ny key, no. 

	

20 
	

Q. 	Later, did you ever notice something 

	

21 	but your keys? 

	

22 	 A 	I 'ever notjced I.IntA] after the police 

	

23 	officers left the house, when r went to go pick up 

	

24 	Mother from the house, and I went to go lock the 

	

25 	door, and my key was not on the key ring, and then 

18 
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I 	that's how Y realized he got in the house. 

	

2 
	

Q. 	On the evening, very Late evening of 

	

3 	November 4th, or early morning hours of December 

	

4 	5th, 1969, you indicated yau were .Jon ii your 

	

5 	apartment; is that correct? You have indicated you 

	

6 	were alone alone? 

	

7 
	

A. 	You mean the night of December 4th? 

	

8 
	

Q. 	Yes. 

	

9 
	

A. 	Yee. 

	

10 
	

Were you alone? 

A. 	Yes, sir, 

	

12 
	

Q 
	

Were you keeping late evening hours? 

	

13 
	

A. 	Yea r  I fell asleep on thn couch, went 

	

/4 	upstairs, turned off the lights off, then T kind of 

	

15 	heare something, but I thought it was the heater 

	

16 	kicking in. 

	

17 	 Q. 	Before we gee to that point, from the 

	

18 	time you woke up downstairs and went upstairs to go 

	

19 	to bed, did you lock the doors to tho apartme_nr, do 

	

20 	you recall whether you did or not? 

	

21 
	

A. 	I really don't believe T Old because, and 

	

22 	I have to gay that it was because my mother was 

	

23 	supposed to be right back and so I was sleeping on 

	

24 	the couch and, no I don't believe I locked the door 

	

25 	when r want upstairs. 

1 9 
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Q. 
	flaw, you indicated that something woke 

	

2 	you up Dr you thought? 

A. 	something did yeah, yeah. I heard 

	

4 	something I got up and normally I go straight 

	

5 	downstairs and check and kept going, "Mom, are you 

	

6 	there? Mom, are you there," and Jt got reJal quiet, 

	

7 	sat up for awhile, and just went back to bed. 

Q. 	So you don't knOw at this port whether 

	

9 	anyone was In your house at that point: is that 

	

10 	correct? 

	

11 	 A. 	I don't khow for sure, no, but I An noW. 

	

12 	 Q. 	Okay, we will talk about that later. 

	

13 	 You indicated than when you did get ePady 

	

14 	for work the following morning, that at least your 

	

15 	watch and money were missing; Am that correct? 

	

la 
	

A. 	Uh-huh, and my panty ho.as. 

	

17 
	

Q. 
	What time did your mom drop you of at 

	

la 	work? 

A. 	That morning 1 was running a little 

	

20 	late. It roust have been a quarter to eight when 

	

21 	finally got to work and arrived at work. 

	

22 
	

q. 	Did you and your mother 	VE4 some type of 

	

23 	deal set up where yau would call and help wake her 

	

24 	up sAnre she worked a graUevard? 

	

25 
	

A. 	Yes, we did. 

20 
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1. 	 Q. 	Describe what that was? 

A. 	About everyday about 1:30, 2:DO, I would 

a 	call her from work and say, "nom, its time to get 

4 	up." 

5 	 Q. 	On December 5th, did you do that? 

6 
	

A. 	Yes, I did. 

7 
	

Q. 
	won)d you descrlbe what happened when you 

called home? 

	

9 
	

A. 	it rang abOUt 40 times and it just kept 

	

10 	ringing and ringing and I Just figured, well, maybe 

II 	she is Just sleeping and she can't hear the phone 

	

12 	ring, but I knew she had enough s1eep s  no I called 

	

13 	back again and then she did answer the teJephons. 

	

14 
	

Q. 	How much later between the tine when the 

	

15 	phone rang all tbose times you described to the time 

	

16 	you called again? 

	

17 	 A. 	I would say I rook care of a couple 

	

18 	customers; I would say within ten minutes, 15 

	

19 	minutes prior to that. 

	

20 	 Q. 	The second time that yoo called, did she 

	

22 	answer the phone? 

	

22 	 A. 	he dAd, yes, she did. 

	

23 
	

Q. 
	what, if anything, unusual happened 

	

24 	during that conversation? 

	

25 
	 A. 	2 kept on sayina, "Are you up," and he 
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I 	said, "'Yes," and she was acting very strangely, but 

2 	1 thought maybe she was just dazed from sleeping, 

but I kept on saying, "What's wrong? Are you up," 

4 	and I kept on asking hsr, and he kept on saying -- 

5 	she was trying to give me hAnts that somebody was in 

6 	the house, 

7 	 Q. 	Let's not speculate what she was trying 

6 	to do. 

9 	 A. 	Okay. 

20 	 Q. 	Did you notice something unmsual from. the 

11 	ather phone calls? 

12 
	

Yes. 	Yes, T thought that was strange.. 

13 	yes. 

14 
	

Q. 
	Did the phone call end, did you say 

15 	"Goodbye, get up mom"? 

36 

 

A. 	Yeah, and then she called me back prior 

17 	to that about -- 

18 
	

M. HIFMAHr 	YnUr Honor, at this point, 

19 	1 would like to object as to the characterization of 

20 	the strange phone call. Those are conclusions and 

21 	we don't reaLly know what was strange abotlt it. 

22 
	

THE COURT: I will sustain them, 

23 
	

M. LIPPIS: 	I will rephrase the 

24 	qu[n4tion. 

25 
	

Q. 
	What, sr anything, was different about 
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1 	this phone call, when you finally got hold of your 

	

2 	mom to wake her up, and other phone calls where you 

	

3 	would call her around 130 to wake her up? 

	

4 
	

A. 	The difference was that normally when I 

	

5 	call her, it's time to get up and she would go, 

	

6 	"Okay, thanks for calling, waking me up, /'m on the 

	

7 	Way to the ehower. 11  That morning ehe did not do 

	

a 	that. 	She just kept on -- 

	

9 	 Q. 	What, it anything, did you notice about 

	

10 	the tone of her voice? 

	

11 
	

A. 	It was -- she just was acting strange. 

	

12 	There was a difference in her voice, a difference in 

	

13 	her attitude, the way she was acting, like I kept on 

	

14 	asking her over and over again, "What is wrong? Are 

	

15 	you up? Are you up,' and she just kept on not 

	

16 	anewering me. And I just wanted her to answer me. 

	

17 
	

Q. 	After this phone call was over, did you 

	

71:1 	ever talk to your mom auAri that dAy on the St117 

	

19 	 A. 	Yes, / did. 

	

20 	g. 	When was that? 

	

21 	 A. 	About five or ten minutes later, I was 

	

22 	taking care of, you know, my bar and 1 got a phonR 

	

23 	call, and she said, "Jodi. I'm tieing raped. 	Call 

	

24 	the police. 4' 

	

25 
	

Q. 
	Would you dasribe what the tone of her 

23 
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voice was at that time? 

	

2 
	

A. 	The tone of her voice Was I took it very 

3 	seriously. The first thing I did was she was 

	

4 	whispering to try to get somebody not to hear her. 

5 	 MR. HILLMAN; 	objection. 

	

6 	 Q. 	[BY M. LIPP15) 	Just tell me What she 

	

7 	was doing? 

	

8 
	

rHE COURT; Sustained. 

	

9 	 Q. 	(BY MS. LIPPIS) And what yoU did aR a 

	

10 	result? 

	

11 	 A. 	She was whispering, "Jodi, call, the 

	

12 	police. 	I'm being raped." and she hung up the 

13 	telephnne. 

14 	 Q. 

15 	 A. 

16 
	

cl• 

17 
	

A. 

First thing I dill was call 911. 

And did yau get ahold of the police? 

Yes, I did. 

What did you do after that? 

paced the floor, and I cried, and I 

111 	called my boss and said, "Let me off work early." 

19 
	

g• 
	And did you go home? 

20 
	

A. 	1 went home. 

21 
	

Q. 	When you got home, was your mum there? 

22 
	

A. 	NO. 

23 
	

Khere was she? 

24 
	

A. 	At the hoapital. 

Q. 	During the course of the investigation at 

24 
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I 	the house while you wera there, were pol.ice officers 

2 	there? 

3 	 A. 	Yea. 

	

4 
	

Q. 	Did you fill out a poilco report listing 

	

5 	the thInge that had 'been taken? 

	

6 
	

A. 	Yes, 1 dad. 

	

7 
	

And at this time you atili donot know 

	

8 	about the key; is that right? 

	

9 
	

A. 	No. 

	

1 0 
	

Q. 
	The key to your house? 

	

11 
	

A. 	No, I do know about it. John FOX had 

	

72 	found it on -- 

	

13 	 MR. HILLMAN: Objection, hearaay. 

	

14 	 THE COURT; Sustained. 

	

15 
	

(BY MS. LIPPIS) Let me see if I can 

	

16 	clarify my question a little bit, 

	

27 
	

At what point did you realize that your 

	

18 	house key was missing from the key ring? 

	

19 
	

A. 	That Was after the fangerprint guy had 

	

20 	come in to take fingerprints, than I was around 

	

22 	there for maybe an hour, and they had left, and they 

	

22 	kept on asking me how he got In tha houue or 

	

23 	whatever, and then I went to lock the door, to go to 

	

24 	the hospital to pick my mother Rp, find thatin when 

	

25 	noticed my key was not on my ring. 

25 
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1 	 MS. LIpPXS: May 1 approach my the 

2 	witness, your Honor? 

3 	 THE O0011T: Yes, 

4 
	

Q. 	(BY MS. Lrypts) 	Jodi, I'm going to show 

5 	you what happens to be a two page police report. 

6 	First showing you what Appears to be the first page, 

7 	is that your signature down at the bottom? 

El 
	 A, 	Yes, it is. 

9 
	

Q- 	Old you review this report prior to 

signing It? 

ill 
	

A. 	Yes, I did. 

1 2 	q- 	Doee it accurately reflect the items that 

13 

	

	you noticed, other than the key obviously, at this 

point that were taken from your home? 

15 	 A. 	The only thing thwt was not taken is the 

lb 	diamond necklace and such 	r thought it VMS 

17 	misaing, bat it was not. 

18 	 Q. 	You did find that? 

19 	 .A._ 	Yes, I did. 

20 	 Ci , 	So what we have misning AN your money? 

21 	 A. 	And the U.S. currency, what's that? The 

22 	miRceJlaneouS coins, yes, and dollars. 

23 	 0. 	And the indy's watch? 

24 	 A. 	Yes. 

25 	 q. 	Did you ever see your watch aqain? 

26 
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1 	 A. 	I saw my watch a couple weeks ago when a 

2 	detective came by for identification. 

3 
	

Q. 	So a detective had your watch? 

4 
	

A. 	A detective has it. i don't know who has 

5 	it right now, but. 

	

6 	 Q- 

	

7 	 A. 

	

8 	 Q. 

	

9 	a watch? 

	

10 	 A. 

11 
	

Q. 

12 
	

A. 

13 

You don't have it? 

I do not have my watch, no. 

A detective however did come and show yoo 

Yes, air. 

Was that your watch? 

That wan my watch. 

Did you give permission foz anyone tn 

14 	take -- enter your home and take your watch? 

15 	 A. 	Mo. 

16 	 Q. 	Do you know a gentleman by the nnme of 

17 	Roy Morage? 

15 	 A. 	Na, I have never met Roy Moraga. I have 

19 	seen h.im one time. 

20 
	

Q. 
	Where did you see him? 

21 
	

I l'arely remevbar tills incident, but it 

22 	was -- he was trying to come up to my mother's tru.ck 

2.3 	and I seld, "Get away from my mother," and this was 

24 	one time when I was outside the truck trying to talk 

215 	to my Mothar,' That's the only time I ever seen 

2 7 
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I 	him. 	T d4-on s t remember him by looking at him. 

2 
	

MS. LIPPYS: 	Thank you. Nothing further. 

3 
	

THE COURT: Crnns examination. 

4 
	

MR. tirLE,MAffl 	Thank you, your H000r. 

5 
	

CROSS-E„74AMINATION 

6 	Y MR. HILLMAN: 

Q. 	Ms, Howard, do you recall the Last time 

that you saw your watch? 

A, 	That night right before I weht to bed. 

Q. 
	And you remekber specSfically leauing it 

down there? 

A. 	I remember exactly where I put it and the 

13 	position on the end table or coffee table. 

• 

9 

10 

13 

12 

14 	 Q. 

16 	utnther7 

16 	 A. 

37 
	

Q. 

18 
	

A. 

19 
	

Q. 

Raw long have you been living with youir 

Since October nf 1989. 

Do you still Jive with her? 

She moved cut yesterday. 

You stated also that you used to call and 

20 	wake her up; is that correct? 

21 	 A. 	Yes. Every day. 

22 	 Q. 	That's so she could get ready for work? 

23 	 A. 	Uh-hIlh. 

24 	 Q, 	Dld you ever have a hard time waking her 

25 	up? 

28 
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I 	 A. 	No, she team re aJ good about answering thR 

2 	phone on the flret or second ring. 

3 
	

Q. 
	And you 	 that you did not lock the 

4 	door on the night of December 4th: is thmt correct? 

	

8 	 A. 

6 

	

7 	questions. 

8 

9 

10 

	

3.1 	Rs. howard. 

12 

I don't ba21eve E did, no. 

MR. IIrT.MAI 	t have no further 

THE COURT: Redirect? 

M. laPPIS: No redirect. 

THE COURT: You may step doWn, 

Ms. Froward, do not discuss your testimony 

13 	with any other witnesses. 

14 
	

MS. HOWARD: Okay, 

THE COURT: Ifour next wJrness. 

16 
	

MS. EIPPInl 	Penny Haw)e. 

17 	 PENNY HAWK, 

19 	having been first duly sworn to tell the truth, the 

19 	whole truth and nothing but the truth, testified and 

20 	saAd as follows: 

21 
	

DIRECT EXAMINATION 

22 	BY M$. LIFPIS: 

23 	 Q , 	Would you state your full name for the 

24 	record, please, and spell your last name? 

26 
	

A. 	Penny Hnwk, H-1-W-K. 

29 

PATSY K. SMITH. OFFICIAL COURT REPEI.RTER 

181 



1 	 Q. 	Penny, do you have a daughter named Jodi 

2 	Howard, 

3 	 A. 	Yes, I do. 

4 	 Q. 	Is she the yoang woman that just left the 

5 	courtroom? 

6 	 A. 	Yes, she is, 

7 
	

Q. 
	Penny, I would like to direct your 

B 	attention to December 4th and December 5th, 1989. 

9 	Were you and Jodi living together? 

10 
	

A. 	Yes. 

1 1 
	

Q. 	At the apartment at 1000 Dumont, 

12 	[Jae Vegas, Clark County, Nevada? 

13 	 A. 	Yes. 

14 	 Q. 	And what was your apartment number? 

15 	 A. 	227. 

15 	 Q. 	Penny, do you mind if I ask how old you 

17 	are? 

18 	 A. 	Forty-six. 

19 	 Q. 	to you know a man by tht name of Ray 

20 	Moraga? 

21 	 A. 	Yes. 

27 	 Q. 	no you see Mr. Moraga present in court 

23 	today? 

24 	 A. 	Yea, sir. 

25 	 Q. 	Would yOU p1eiaO0 point to him and 
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1 	deacribe an article of clothing that he is currently 

	

2 	wear1ng7 

	

3 	 A. 	Sitting over there, black shirt, 

	

4 	sunglasses. 

	

5 
	

MS. LIPPISt Thank you. May the record 

	

6 	reflect the idehtifAcation of the defendant? 

	

7 
	

THE COURT; Yes. 

MS. LIPP1S: 	Thank yo0, yoLar Honor. 

	

9 
	

Q. 	Penny, would you describe for the ladieS 

	

10 	and gentlemen of the jury how you first became 

	

11 	acquainted with Roy M0rage7 

	

12 
	

A. 	I was sitting at Players Lounge in my 

	

13 	pickup and he walked over and asked me the time and 

	

14 	that , s how we first met. 

	

15 	 Q. 	Is Players Lounge close tn your 

	

16 	apartment? 

	

17 	 A. 	Yes, right hext door. 

	

Is 
	

And were you employed on December -- on 

	

19 	or about December 4th and 5th, 1989? 

	

20 	 A. 	Yes. 

23 

 

Q. 	How were you Employed, what did you do? 

	

22 	 A. 	1 drive for Yellow Cab. 

	

23 	 Q. 	What shift did you work? At that time? 

	

24 	 A. 	4:00 to 4:00. 

	

25 	 Q. 	4:00 in the afternoon until 4:00 in the 
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1 	morning? 

2 	 A. 	Yee. 

3 	 Q. 	Did you have to go to work on Deoember 

4 	5th at 4;00 in the afternoon? 

5 
	

A. 	No, i couldn't get any nleep that day. 

We had jackhammers putting An our prime cable T.V. 

7 	and I 0ouldn't sleep that day so I called in Off 

work. 

9 
	

Q. 
	Before we get to that I want to go back 

10 	to the first time when yam first met Mr. Moraga, 

1) 	okay. 

12 
	

You indicated that you were in your truck 

13 	al the Players LoOnge; 18 that correct? 

14 	 A. 

15 
	

Q. 
	Prior to the Incident that we're goAng to 

16 	talk about that happened on December 5th, from 

17 	December 5th back, how much time passed? 

38 	 A. 	Approximatety three weeks. 

19 
	

Q. 
	Would ynu describe for the jury what, 11 

20 	anything, you and Mr. oraga did that fArst night 

21 	that you met? 

22 
	

Al 	We were sitting in my pickup and talking 

23 	and I had a couple drinks and basically we were just 

24 	talkinu. 

25 	 Q. 	Did you stay at the Players Lounge or did 
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1 	you go anywhere? 

	

2 	 A. 	Later, we went to another bar alied 

	

3 	Rascals around the corner. 

	

4 
	

Q. 
	So you are staying all in the same area; 

	

8 	is that correct? 

	

6 	 A. 	Yee. 

	

7 	 4. 	Did you drive to RaL4ca1K with mr. Moraga 

or how? 

	

9 	 A. 	Yes. 

	

10 	 Q. 	How did you get there? 

	

11 
	

A. 	Yee. 	I drove. 

	

12 	 Q. 	When you left Rascals, was it alone or 

	

la 	with Mr. Morage? 

	

14 	 A. 	With him. 

	

15 	 Q. 	And wlire did you go from Rascals? 

16 	 A. 	1 went back home. 

	

17 	 Q. 	Where did Nr. Moraga go? 

	

18 	 A. 	I don't know. 

	

19 	 Q. 	You said you left with hlm, though? 

20 	 A. 	No, I didn't leave with him from 

	

21 	Rascals. 

	

22 	 Q. 	I'm sorry. I misunderstpod, 

23 	 Did you leave Rascals alone? 

24 	 A. 	Yee. 

25 	 Q. 	Do you recall about how many hours 
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I 	totally you spent from the first time you met Mr, 

	

2 	Moraga until the time you left Rascals? 

	

3 
	

A. 	Five hours maybe. 

	

4 
	

Q. 
	After you left Mr. Moraga at Rascals ad 

	

5 	went home, did you have any intention of seeing him 

	

6 	socially again? 

	

7 
	

A. 	No. 

	

8 
	

Q. 
	Can you explain to the jury how you came 

	

9 	to make that decision? 

	

10 	 A. 	He said some things to me that I didn't 

	

11 	appreciate him saying spd making movements on mp 

	

12 	that I didn't like. 

	

13 
	

Q. 	Can you tell the jury what he said to 

	

14 	you? 

	

15 	 A. 	He said he wanted me to be hie mama. 

	

16 
	

Q. 
	From that last time that you left 

	

17 	Mr. Moraga at Rascals until the date we are going to 

	

16 	talk about December 5th, did you ever sae him 

	

19 	again? 

	

20 
	

A . 	Yes. 

	

21 
	

Q. 
	At your request? 

	

22 
	

A. 	No. 

	

23 
	

a• 
	Would you describe to the jury how it 

	

24 	came about that you saw him? 

	

25 
	

A . 	I have seep him on the street by my 
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I 	apartment when I was coming home at night. 1 have 

	

2 	seQn him When I went into Player's to see if my 

3 	daughter was there. tech time he approached me 

	

4 	wanting to talk to me and I told him to get away 

	

5 	from me. 

	

6 	 Q. 	Did you aver Jhvite Mr. Moraga to your 

	

7 	apartment? 

	

A 	 A, 	No, 

	

9 	 Q. 	To your know]edge, did he know where you 

	

10 	lived? 

	

11 	 A. 	No, 

	

12 	 Q. 	Did you ever tell him where you lived? 

	

13 	 A. 	No, 

	

14 	 Q. 	On December 5th, A9119, did you come home 

	

15 	to take your daughter Jodi to work? 

	

16 	 A. 	Yea. 

17 	 Q. 	Do you know about what time you got 

2B 	home? 

19 
	

A. 	Approximately 730. 

20 
	

Q. 
	Would that be in the movning? 

22 
	

A. 	Yes, a.m, 

22 
	

Q. 	Was Jodi up? 

23 
	

A. 	Yes. 

24 
	

Q. 
	Wouid you desvcihe Cor the .Ladies and 

25 	gentlemen of the jury what took place an you were 
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I 	gktting ready to take Jodi to work? 

2 
	

A. 	Weil, he was trying to find her watch 

3 	and she knew she had left it on the table downstairs 

4 	and we were in a hurry and she started missing other 

	

5 	things like money out or her wallet. aud T told 

	

6 	her -- I said, well, you know, I'll search tor these 

7 	things, but we have got to take you to work, ynu 

	

8 	know. So we were In kind of a rush to /et her ta 

work. 

	

10 
	

Q. 	0Ad you rake her to work'? 

	

11 
	

A. 	Yes. 

	

12 
	

Q 
	

When you left your apartment to take her 

	

13 	to Work, did you lock the door? 

	

14 
	

A. 	Yea. 

Old you use your keys? 

	

16 
	

A, 	Yes. 

	

17 
	

Q. 	What time did you get back to your 

	

18 	apartment after you took Jodi to work? 

	

19 	 A. 	Approximately 8:00, 8:15. 

	

20 	 Q. 	Aid that would be in the morning se 

	

21 	well? 

	

22 	 A. 	Yes. 

	

23 	 Q. 	What did you do once you got back to your 

	

24 	apartment? 

	

25 	 A. 	I went straighE to bed because I had to 
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1 	get up and go to work at 2:00. 

2 	 Q- 

 

Is your apartment a one bedroom or two 

3 	bedroom? 

4 	 A. 	It's two bedroom. 

Q. 	Is it double level? 

8 	 A, 	Yes. 

7 	 Q. 	Are both of the bedrooms 1ocat6d 

8 	upstairs? 

9 	 A. 

30 	 Q. 

11 	 A. 

12 	restroome. 

23 	 Q. 	After you went to sleep, did something 

14 	awaken you? 

15 	 A. 	Yes, 

16 	 Q. 	What was that? 

A. 	Approximately about 12:30, there wau a 

18 	knock on the door or maybe even the doorbell rang, 

19 	I think the doorbell rang, and I went downetaire and 

20 	I opened the door a little bit, and he was standing 

21 	there. 

22 	 Q. 	Who was standing there? 

23 	 A. 	Roy Moraga. 

24 
	

Q. 	And that's the gentleman you just 

25 	identified in court? 
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• 
1 	 A. 	Yee. 

2 	 Q. 	And had he ever been over to your house 

3 	or apartment before? 

4 	 A. 	No. 

5 	 Q. 	What did you say to him and whet did hP 

▪ uay to you? 

7 	 h. 	1 asked him -- 	asked blow did you Lind 

• out where I lived and T told him that he had woke me 

9 	up, to leave me alone. Whmn 	amked him huw VIA krle!W 

10 	where / 	lived, he said, "I've always known where you 

11 	lived." 

12 	 Q. 

13 	ended? 

14 	 A. 

What did you do once this conversation 

shut the door and bolted it and went 

25 	back to bed. 

16 
	

Q. 
	And that was about noon? 

17 
	

A. 	Approximately 12:30. 

1 B 
	

Q. 	When you sleep, do you sleep in pajamae 

19 	or in the nude or how do you sleep? 

20 
	

A. 	I sleep in the nude. But I had my 

21 	housecoat on. 

22 
	

Q. 	So when you answered the door, you had a 

23 	housecoat on? 

24 
	

A. 	Yea. 

25 
	

Q. 
	Did you ever see Mr. Moraga again that 
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1 	day7 

2 	 A. 	Yes. 

3 	 Q. 
	When is the next time you sew M. 

4 	Moraga? 

5 	 A. 	A quarter til 200. 

6 
	

Q. 
	And where was that? 

7 
	

A. 	He -- in my bedroom. 

	

Q. 
	Did you invite him in there? 

9 
	

A. 	No. 

10 	Q. 	At that time, did you know how he got 

11 	in? 

12 	 A. 	No. 

13 	 Q. 	would you desCribe for tho ladies and 

14 	gentlemen of the jury what happened? 

15 
	

A. 	r woke up because my -- the stairs were 

IE 	creaking 4ind I thought At Might be my datIghter, hut 

17 	T woks up and / saw a parsnn's arm slip in iike to 

18 	my daughter's bedroom and so I sat up in bed and 7 

19 	honored, "Who is 3t," and no ono answered And 

20 	said, "Jodi,'' and no one answered. Then I got out 

21 	of bed and I went to the door, my bedroom door and 

22 	he just appeared there, just suddenly. 

23 	 Q. 	When you say he, who do you mean? 

24 
	

A. 	Roy Morays. He just appeared suddenly in 

26 	my bedroom hallway or -- and I tarted screaming, 
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I 	° How did you get into my apartment," and I ran to 

	

2 	the bathroom window I had left open that night and T 

	

3 	sy'reamedi "Someone call the pole 

	

4 
	

Q. 	What heppened after that? 

	

8 
	

A. 	He grabbed me, he grabbed my month, Be 

	

6 	wan behind use and he grabbed my mouth and drug me 

	

7 	over to the bed and threw me nn the bed. 

	

a 	 Q. 	What did he do once you were an thet bed? 

	

9 
	

A. 	I started kicking him and I was fighting 

	

10 	him and he aaid, he said, "Please don't do that," 

11 and T thought, you know, T thought for a tipJit 

	

12 	seGond he wasn't going to hurt me. So I got up off 

	

13 	the bed and T ran to the doorway and he pushed me 

	

14 	down the tairs and we have a brick wall at the end 

	

15 	of about five or six stairs and I fell into the 

	

16 	brick wall. He came down, he grabbed me again. 

	

17 	This time he had his arm around my neck. Be twisted 

	

18 	my other arm and he drug me back up the stairs and 

	

19 	then he threw me down on the bed and X was like 

	

20 	hyperventilating. 1 couldn't breathe and -- 

	

21 
	

Q. 
	That did he do, if anything, once he had 

	

22 	you on the bed? 

	

23 
	

A . 	He unzipped his pants and started raping 

	

24 	me. 

	

25 
	

I know that this ia difficult, hut I need 
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1 	you to let the ladles and gentlemen of the jury 

2 	understand what yol% mean by rape, what did hP do to 

8 	Vali? 

4 
	

h. 	He inserted his penie into my vagina. 

6 
	

Q. 	Did you want him to do this to you? 

6 
	

A. 	NO. 

Q, 	Do you remember, if you can, what he was 

8 	wearing that day? 

A. 	Blue jeans and a white shirt. 

10 
	

Q, 	Did he ever take ell of his clothes off, 

11 	if you remember? 

12 	 A. 	At one time, he did take his shirt off. 

13 	I think At was a sweat shirt of some sort. Ha did 

14 	take that of 	but he never took his jeans off'. 

25 	 Q. 	Do you remember anything at all bnut any 

16 	other clothing he may have had on7 

17 	 A. 	A leg brace, that's all I can remember -- 

18 	well '  he didn't have the leg brace on then, nn, 

19 	 Q. 	Had ne taken it otf? 

20 	 A. 	Yes, 

21 	 Q. 	At some paint? 

22 	 A. 	1' think he left it downstairs. 

23 

 

Q. 	Do you know whether or rot he 

24 	elaouu1ated7 

25 
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1 
	

Q. 	He did? 

2 
	

A. 	Yes. 

3 
	

Q. 	Did there come a point when be ceased 

4 	having sex with you and removed his body from ynur 

5 	body? 

5 	 A. 	Yes. 

7 	 Q. 	What happened, after tbat? 

8 	 A. 	I started telling him I needed a drink or 

water. 1 wanted to get away from him, I just wanted 

10 	to get away from him. I went downstairs to get a 

11 	drink of water. I was just -- I didn't know what to 

32 	do at that point. 	Pe could have kilied me, I didn't 

23 	know. 

24 
	

Q- 
	Were you alone? 

15 	 A. 	He followed rite downstairs. He was there 

16 	the whole time. 	Igot a drink of water. 	T sat in 

17 	the living room for awhile, He pat there talking to 

38 	me. 

19 
	

Q, 	Do you recs.]] what he said to you? 

20 
	

A. 

21 
	

Q. 	What he was talking about? 

22 
	

A. 	7 didn't care. 	I don't remember. 

23 
	

Q. 
	That's a1.1 right. 

24 	 A. 	He kept telling me he wanted me to take a 

25 	shower, So finally r went back up stairs. 	I 
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I 	thought maybe if I took a shower, he would leave and 

	

2 	so T jumped in the shower, r at back out and then I 

	

3 	like had a towe) around me at the time. He was 

	

4 	standing in my bedroom and then he the me down on 

the bed again and raped me again. 

	

6 	 Q. 	Now, when you aay that he raped you 

	

7 	again, are we talking about the same type of -- 

	

a 	A. 	Yes. He inserted his penis Into my 

vagina. 

	

10 	 Q. 	Thank yoa. 

	

11 
	

Did you want him to do it this time? 

	

12 
	

A. 	No. 

	

1$ 
	

Q. 	Did you tell him that? 

	

14 
	

A. 	Yes. 	I Wept saying don't do this. 

	

15 
	

Q. 	And whet was hAS response? 

	

16 
	

A. 	I don't know. 

	

1.7 
	 a, 	Do you knOW whether or not he ejacIlulted 

	

is 
	

this time? 

	

19 
	

A. 	I think he did. but i don't know, 

	

20 	 Q. 	Once this sexual act was completed, what 

	

21 	did he do? 

	

22 	 A. 	He went into the restroom and started 

	

23 	mashing himself off with a towel in there. That's 

	

24 	when I went back downstairs and I grabbed the phone 

	

25 	and I nailed my daughter and 1' told her, 1 said, 
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1 	"Cal] the police. 	I have just been rAped," and T 

	

2 	hung up becsUea I ktew I only had a shOrt period of 

	

3 	time to talk to her because I knew where he was and 

	

4 	I knew that he would be coming heck down thoR.e 

	

5 	stairs any minute. 

	

fi 	 Q. 	Did he in fact come back down those 

	

7 	stairs? 

A. 	Yea. 

	

9 
	

Q. 
	At what point from the time that you were 

	

10 	talking to your daughter, what point did he cOme 

	

11 	back downstairs? 

	

12 
	

A. 	I heard him coming down. He was about 

	

13 	halfway down the stairs when / bung up tha vbrine, 

	

14- 	 Q. 
	nAd he ask you any questions regarding 

	

15 	you being on the phone? 

	

16 
	

A. 	Yes. 	He amid, •r hope you didn't call 

	

17 	the narcs, or the police," or something. 

	

la 
	

q• 
	Ofd he stay arnund your apartment for Any 

	

19 	length of time after this or did he leave right 

	

20 	away'? 

	

21 	 A. 	Me left right away, approxim.ately three 

	

22 	or four minutes later. 

	

23 
	

Q. 
	Did he have an occasion you indicated 

	

24 	that he Wall upstairs. tio you know whether or not he 

	

25 	ohowered? 
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1 	 A. 	No, I think he was just washing himself 

7 	off. 

3 

4 	your Honor? 

M. LIPP'S: may I approach the witnesn, 

	

5 
	

THE COURT: Yes. 

	

5 	 Q. 	(BY MS. UPPIS) ME. Hawk, I'm going to 

	

7 	show you what's been marked For identification an 

	

8 	State's proposed Exhibit 1, 2 and 3, which ara all 

	

9 	photographs, 	As to State's proposed Exhiblt 1, 

	

10 	could you tell the jury What that 167 

13 	 A. 	That's my b R d, 

	

12 	 Q. 	Is that whore the sexual acts took plce 

13 

 

that you just described? 

	

14 	 A. 	Yes. 

15 Q. 	As to State's proposed kxbibit No• 2. can 

36 	you tell me what this is? 

17 
	

A. 	That's our restrnam. 

18 
	

Q. 	IS it the restroom upstrilra7 

19 
	

A. 	Downstairs. 

22 

 20 
	

Q. 	Did the defendant have an coca:0 on to uo 

into this restroom downstairs? 

22 	 A. 	Yea. 

23 	 Q. 	At what point? 

24 	 A. 	When be came down, after 7 got off tha 

25 	phnne, I went in to the kitohnn to get another glass 
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of water and he went in there and I heard him 

2 	spraying his hair. He was combing his hair and 

	

3 	spraying it. I heard him doing that. 

	

4 
	

Q. 	You didn't see it, but you heard? 

	

5 
	

A. 	r heard him spraying his hair. 

	

6 
	

Q. 	State's proposed Exhibit No. 3, is thiR 

	

7 	once again a close-up of some items in your 

downRtairs bathroom? 

	

9 	 A. 	Yes. 

	

10 	 Q. 	Thank you. 

	

11 	 After the defendant finished whatever he 

	

12 	was doing An the bathroom, did he stick around very 

	

13 	long or did he leave? 

	

14 
	

A. 	No, he left almost immediatRly after 

	

16 	that. 

	

16 
	

Q. 
	once he left, what did you do? 

	

17 
	

A. 	My girlfriend called while he was there 

	

15 	and I answered the phone and she was asking me 

	

19 	questions because my daughter called her. I think 

	

20 	was talking to my girlEriend. 

	

21 	 Q. 	Did the police eventually avrive? 

	

22 
	

A. 	Y es. She etayed on the phone with me 

	

23 	because she was asking me questions and I was 

	

24 	talking to her and she stayed there until the police 

	

25 	got there. She stayed on the phone. 
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1 
	

Q. 	Did several police officers respond? 

2 
	

A. 	Yes. 

	

3 
	

Q. 	Did one of those police officer* take you 

4 	to an area where Mr. Worega was7 

	

5 
	

A, 	Yes. 

Q 
	

With some other police officers? 

	

7 
	

A. 	Yes. 

	

a 
	

Q. 	And did you Identify him as having done 

	

9 	this to you for those officers? 

	

10 	 A. 	Yes, I did. 

	

11 	 Q. 	Were you then transported to the 

	

12 	hoSpita.1? 

	

13 	 A. 	Yes. 

	

34 
	

once at thn hospital, would you describe 

	

15 	for the ladies and gentlemen what took place at the 

	

25 	hospital? 

	

17 	 A. 	What took place at the hospital? 

	

18 	 Q. 	Yes. 

	

19 	 A. 	Really? 

	

20 	 Q. 	Please. 

	

21 	 A. 	I was taken into an examining room. 	They 

	

22 	examined every part of my body, They gave me a 

	

23 	pelvic examination. 

	

24 
	

Q. 	Did your daughter event -daily meet you at 

	

25 	the hospital? 
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I 
	

A. 	Yee. 

	

2 
	

Q. 	To take you home? 

	

3 
	

A. 	Yes. 

	

4 
	

MS. LIPPIS: 	I have nothing furthf;!r. 

	

5 
	

THE COURT! Cross examination. 

	

6 
	

MR. NILLMAN: Thank you. 

	

7 
	

GROSS-EXAMTNATION 

	

8 	BY MR. HILLMAN. 

	

9 
	

Q. 
	Ms. Hawk, you stated the first time you 

	

10 	Met Mr. MOraga was at Players; is that correct? 

11 A. Yes. 

12 
	

Q. 
	And he introduced himself as being Roy 

13 	Morage at that time? 

14 A. No. 

15 
	

Q. 
	You stated that he walked up to and he 

16 	asked you what time it was is that correct? 

17 	 A. 	Yes, sir. 

18 	 Q. 	And you were sitting 5n the pickup truck 

19 	at that time? 

20 	 A. 	Yes, I was 

21 
	

An then then you Invited him to sit in ynur 

22 	truck with you? 

23 	 A. 	Yes. 

24 	end he -- 

He complained his leg was hurting 

25 	 Q. 	Okay. And you oa4d you had e few 
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1 	drihks. Did you have a few drinks inside the 

2 	truck? 

3 	 A. 	Yes. 

4 
	

Q. 	Did you have drinks with you or did hH 

5 	bring drinks in with him? 

6 	 A. 	He had a couple drinks. 

Do you remember what they were? 

	

A. 	Ni. Do I remember what he drank or what 

9 	I drank? 

20 	 Q. 	Do you reMemb.er eltber of those, do you 

remember what you drank? 

12 	 A. 	I emember I drank rum and Coke. / don't 

IS 	know what he drank. 

14 
	

Q. 
	Where did those drinks come from? 

15 
	

A. 	Re went in and got them inside Pleyers. 

16 
	

Q. 
	gow long were you in the parkina lat 

17 	there at Players? 

18 	 A. 	Approximately four hours. 

19 	 Q, 	DO you remember what you were talking 

20 	about? 

21 	 A, 	Not really. 

22 	 Q. 	Just general talk back and forth? 

23 	 A. 	Right, just gel-ley-al talk. 

24 	 Did you -- what made you deride to go 

26 	over to Rascals? 
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A. 	It was getting cold out. 

	

2 
	

Q. 
	So then you went to Rascals so you could 

	

3 	go inside the e5tablishment7 

	

4 
	

A. 	Yes. 

	

5 
	

Q. 	Old you and Mr. moraga have a sexual 

	

5 	encounter inside the pickup truck that evening? 

	

7 
	

A. 	No. 

Q . 
	And Ulla was approximately three weeks 

	

9 	before December 5th? 

	

10 
	

A. 	Yes. 

	

11 
	

Q • 
	Did you see Mr. Moraga between -- strike 

	

12 	that, please. 

	

13 	 A. 	Gallic! I bring Up something? 

	

14 	 MS. LIPP/S: Penny, you just have to 

	

15 	respond to the questions. 

	

e. 	 q 
	OW M. HILLMAN) 'Jou stated that on 

	

17 	December nth, when Mr. Morage left, rhat you were on 

	

18 	the phone, is that correct. to the best or your 

	

19 	recolleotion? 

	

20 	 A. 	Yes, I was on the phone with my 

	

21 	girlfriend. 

	

22 	 Q. 	Do you remember which girlfriend it was? 

	

23 	 A. 	Yes. Her name le Loretta Fowler. 

	

24 
	

Q. 
	Did you ever see Mr. Moraga socially 

	

26 	again between the incident at Players and December 
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1 	5th? 

2 
	

A, 	NO. 

3 	 Q , 	Old you eVer speak to him? 

4 
	

A. 	Just to tell him to leave me alone. 

5 	 MR. RILLMAN 	I have no further 

6 	questions, your Honor. 

THE COURT: Redirect? 

8 	 MS. LIPPIS; 
	No. 

9 	 THE COURT! You may etep down, Ms. Hawk. 

10 	Do not discuss your testimony with any other 

12 	witnesses, Ms. Hawk. 

12 	 THE WITNESS: Okay. 

13 
	

THE COURT: Your next witness. 

14 
	

MS. LIPPIS: 	William Gomez. 

16 	 WILLIAM GOMEZ, 

16 	having been First duly sworn to tell the truth, the 

17 	whole truth and nothing but the truth, testified and 

18 	said as follows: 

18 
	

DIRECT EXAMINAT2014 

20 	EY MS. LIPP'S: 

22 
	

Q. 	Wou]d you state your name, pleasoe, for 

12 	the record and spell your it name? 

2 3 
	

A. 	William Gomez, G-O-M-R-Z. 

24 	 Q. 	Mr. Gomez, 1$d like to direct your 

25 	attention to December 5th, 1989. no yoil recall 
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1 	where you were working at that time? 

	

2 
	

A. 	It was picking up the grounds because Tim 

	

3 	a grounds keeper for the complex there. 

	

4 	 Q. 	Would that be the cnmplex located at 1000 

	

5 	Dumont? 

	

6 	 A. 	Yes, 

	

7 
	

Q. 
	On that date and time, did you have an 

	

8 	occasion late An the afternoon or later in the 

	

9 	afternoon to be interviewed by police officers? 

	

10 	 A. 	Yea, I did. 

	

1.1 
	

Q. 	And what was that regarding? Why were 

	

12 	you AntervAewed? 

	

33 
	

A . 	Because there wee mn incident, a woman 

	

14 	had been raped in one of the apartments there. 

	

15 
	

Q. 
	And did you in fact give a handwritten 

	

16 	statement to the police offiCers? 

	

17 
	

A. 	Yes, I did. 

	

18 
	

Q. 
	Would ynu tell the jury why you gave a 

	

ig 	ntatement to the police niffir;erk0 

	

20 
	

A. 	WP 11 ; 	WaR going about my own bus'ness 

	

21 	picking up the grounds and I happen to hear somebody 

	

22 	yell out, "tielp, please somebody help," and I tried 

	

23 	to pinpoint from what direction it was coming from, 

	

24 	hut it was so short and quick, I never really got a 

	

25 	chance to figure out where it was coming from. 
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I 	 Q. 	Al] right. These few wards that you did 

2 	hoar, howern, cl.id they came from a man or a woman? 

3 
	

A. 	It W28 a woman's voice. 

4 

further. 

6 

7 

8 	[Me more. 

MS. LIPPTS: Thank you.. 	I have nothing 

THE COURT: Cross examination. 

MS. LIPPIS: Excuse me, Judge, I do have 

9 
	

q. 	iBY MS. LIPPIS) On you recall 

10 	approximately what time you heard these screams? 

A. 	2:00, some time after 2:00. 

12 
	

Q. 	That would be two in the afternoon? 

13 
	

A. 	Yeah. 

Ms. LIPP'S: Thank you, Nothing 

15 	further. 

16 

17 

16 	BY MR, HILLMAN: 

GROSS-RXAMTNATION 

THR COURT: Cross examinatinn. 

19 
	

Q• 
	Mr. 0ome2, how do you know what time it 

20 	was? 

71 
	

A. 	I wear a watch ell the time and I 

22 	constantly look at my watch. 

23 	 Q. 	And you were Working, I'm sorry, you were 

24 	working at the apartment complex that day? 

2.5 
	 A.. 	Yeah. 
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I 	 Q. 	And doing what? 

	

2 	 A. 	Picking up the grounds. 

	

3 	 MR. HItLMAN 	I have no further 

	

4 	questJono. your Honor. 

	

5 	 THE COuRT: Anything further? 

	

6 	 MS. LIpPIS: 	Not by the State. 

	

THR COURT: You mai/ step do..

8 	Mr. GomeZ. 

	

9 
	

Your next witnesses. 

	

10 
	 N. LIPPIS: 	Your Honor, with the Court's 

	

11 	permission, I have a nurse from the detention 

	

12 	center, may I call her out of order? 

	

13 	 THE COURT: 	Yne. 	Ta that any problem, 

	

14 	Mr. Hillman, 

	

15 	 MR. HILLMAN: 	That's fine. 

	

26 	 HELEN V. PRESCOTT, 

	

17 	hsvJog been first duly sworn to tel) the truth, the 

	

18 	who 	truth and nothing but the truth, testified and 

	

19 	said as follows: 

	

20 
	

DIRECT EXAMINATTON 

	

21 	BY MS. r.XIDPIS: 

	

22 	 Q. 	Would you state your full name for the 

	

23 	record, please, and spell your last name? 

	

24 
	

A. 	Helen V. Prescott, p-R-E-S-G-0-T-T. 

	

25 
	

Q. 	Me, Prescott, how are you employed? 
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1 	 A. 	I P m a registered nurse at the C3ark 

2 	County Dotent.lon Center. 

	

,3 
	

Q. 
	Are yon licePagad by the State of Nevada, 

	

4 	State Board of Nursing ss a registered nurse? 

	

5 
	

Yee, t am. 

	

6 
	

Q. 	Are pate of your responsibilities the 

	

7 	withdrawal of whole blood from human beings? 

A. 	Yes, 

	

9 
	

Q. 
	When a person is banked on a charge of 

	

10 	rape, is it standard procedure to withdraw blood 

	

11 	from that arresteP7 

	

12 
	

A. 	It the officer requests, yes, 

	

23 	 Q. 	no ycoa havo any independent recollection 

	

14 	of withdrawing blood from u person identified to you 

	

15 	as Roy Moraga? 

	

16 	 A. 	Ida. 

Q. 	nn you reca31 what Mr. Moraga looks 

A. 	I dn. 

Q. 	Do you see him present in court today? 

	

21 
	

A. 	Yes. 

	

22 
	

Q. 	Would you pnint to him, pleann, and 

	

23 	descrIbe an artic]e of clothing that he is wearing? 

	

24 
	

Sittiny over there and he has a bleok 

	

25 	shirt on. 
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• 
1 	 MS. LIPPTS: Thnk you. 

2 	 May the record reflect identification cf 

3 	the defendant? 

4 	 THE COURT: Yes. 

8 	 Q. 	(BY MS. LIPPIS) Did an officer of the 

6 	Las Vegas Metropolitan Police Department request 

7 	that you draw blood from Mr, Moray'? 

A. 	Yes, hP did. 

9 	 Q. 
	Was that Officer Novack? 

10 	 A. 	Yes, It was. 

11 	 Q. 	Did you In fact draw blood then from 

12 	Mr. MOraga? 

13 	 A. 	Yes, T did. 

14 
	

Q. 	In that a regular part of your duties and 

15 	are yOu 	licensed to do so? 

16 	 A. 	Yes, I an 1.V. certified An the State of 

17 	Nevada. 

la 	 Q. 	Thank you. 

39 	 Once the blood was withdrawn from Mt., 

20 	Morig, 	what did yOu do with it? 

21 	 A. 	1.  gave it to the officer. 

22 	 Q. 	That won1d be nfficer govack? 

23 	 A, 	Officer Nock. 

24 	 Q. 	Wes Officer Novack present when yon 

25 	withdrew the blood? 
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Yes, he was. 

Q. 
	From the time you withdrew the blond or 

	

3 	at the time, did you keep it in your sp]e care, 

	

4 	custody, and control until you personally delivered 

	

6 	It tn Officer Novack7 

	

6 
	

A. 	Yes, I dAd. 

	

7 
	

Q. 	was it delivered to Officer NOvank 

directly upon you have withdrawing Jr atia glating It 

and sealing it? 

	

10 
	

A. 	Yes. 

31 
	

M. LIPPTS! 	Thank you. 

	

12 
	

Nothing further, 

	

13 	 THE COURT: Cross examination. 

	

34 	 M. HrLLMAN: 	No questions. 

	

15 	 THE COURT: You, may step down, 

	

16 	Ms. Prescott. 

	

37 	 THE WTTNESS: Thank you, Sir. 

	

16 	 THE COURT: Vow,  next witness. 

	

19 
	

MS, LTA:If/TS: 	Thank YOU, yonr Rnoor. 

	

20 	Michael Harper. 

	

23 	 MICHAEL CHARLEs HARPER, 

	

22 	having been fSrat duly sworn to tell the trxIth, the 

	

23 	WhOle trUth and nothing but the truth, testified and 

	

24 	said as fol_lows 

25 
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I 	 larliRCT EXAMTNATION 

	

2 	HY MS. LIPPIS: 

	

3 
	

Q. 
	Would you stars your full name, p)aase, 

	

4 	for the record nrd spell your at name? 

	

5 
	

A, 	My name is Michae3 Charlea WarTer. 

	

6 	14....A-R-P-E-R, 

	

7 	 Q. 	Thank you, Mr. Harper. 

Mr. Harper, 'id like to dArect your 

	

9 	attention to December fith, logg. COUld you tell thR 

	

10 	jury where you were emp/oyed, sir? 

	

11 
	

A. 	W as employed at Court Yard Gardens at 

	

12 	1000 Dumont Boulevard, Las Vegas. 

	

13 
	

Q. 
	on thRt date and time, did yOu have an 

	

14 	occasion to give a handWritten statement to a 

	

15 	reprosentatIve of the Las Vegas Metropolitan Police 

	

16 	Department? 

	

17 	 A. 	Yes, ma'am, I did. 

	

18 	 Q. 	Would you tell the jury the reason why 

	

29 	you were asked to give that statement? 

	

20 
	

A. 	witnessed an individual who was removed 

	

21 	from the property a few day before, who I thought 

	

22 	was incarcerated, come onto the property fully 

	

23 	dressed. 

	

24 
	

Subsequently, I was working with somebody 

	

25 	from the ctib_le T.V. company repairing broken welter 

58 

PATS", R_ AMTTR. OPFTCTAL COURT REPORTER 

210 



1 
	 • 

1 	pipes that they had broke while working. 

2 
	

Q. 
	Can I low you down rnr a minute? 

3 
	

A. 	Yes. 

4 
	

Q. 	just want to see Af we can dirent thiP 

5 	a little bit, yoU witnessed a person come on the 

6 	propartyl is that unrrmct7 

7 
	

A. 	That 1 knew he was removed becanoe he 

• was. 

9 

10 

11 

Q 
	

Well, he was removed from the property? 

A. 	Yes. 

Q . 	All right. 	Ts the person present in 

12 	court today? 

13 	 A. 	Yes, ma'am, he is. 

14 	 Q. 	Would you pleafne point to 	and 

16 	describe an articTe of clothing that he Is weRrinu7 

16 
	

A. 	Black shirt. Dark Oesaes. 

27 
	

MS. LIPPIS: May the repord reflect 

18 	identification uf the defendant? 

ig 
	

THR COURT: Yes. 

Q . 	(BY MS. LTPP/S] 	Do you recall 

21 	approx1mately what time you saw this parnon you just 

22 	Ident.ified come onto the property on Dumopt? 

23 	 A. 	I believe it wee some time after 

24 	lunchtime. 	1 cannot hA precise, Si much time has 

25 	gonR by. 
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I 
	

Q• 
	Once he came onto the property, did you 

2 	have an occasion to see him again later on? 

3 
	

A. 	Yee, ma'am, I did. 

4 
	

Q. 	You can sit up, that's okay. 	The mike 

5 	will pick up your voice you are goinu to break your 

6 	beck. 

7 	 A. 	Okay. 

8 	 Q, 	would you desoeibe for the jury what 

9 	condition the defendant was in the next time you saw 

20 	him? Was he dressed, undressed? 

11 
	

A. 	He was partially undressed with a white 

12 	leg brace in his arm, no shirt on, I could ARP 

13 	tattoos on his stomach and on his arms and he 

14 	described to me. in aO many words, a sexuai contact 

16 	with somebody, :C thought t was 3ust -- I didn't 

16 	know whet he said had really happened. 

17 
	

Q. 	In your written statement for the poliCe 

is 	officers, did you indicate what you recalled him 

19 	saying? 

20 	 A. 	Yes, ma'am. 

21 
	

Q. 	Would you tell the jury what he Raid? 

22 
	

A . 

	 I was walking past the staircase and thin 

23 	individual was coming down from the second floor and 

24 	an I went past, he wan pretty much behind me on the 

26 	ground level and he made the comment that he had 
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1 	just had sex with a woman and that At wasn't the 

2 	beet piece of ass that he ever had but he had 

knocked her around a litt/e bit to get it and he 

4 	vame twice and his dick was still hard and he was 

6 	rubbing his crotch area. 

6 
	

Q. 	Those were hle words7 

7 
	

A. 	Those were his words. Like I say, a Lot 

6 

	

	of time transpired, but in context and what was 

said, I have no doubt to my testimony. 

10 	Q. 	Were those words, not thn hest piece nf 

11 	ass I ever had"? 

12 	 A. 	Yes. 

13 	 Q. 	And "his dick was still hard'"? 

14 	A. 	Yes. 

lb 	Q. 	Those were his words? 

16 	 What did he do after he said thes -e things 

17 	to you? 

1B 
	

B. 	He went his way and I went my way. There 

19 	was no other commsnts. i rushed forward quicker and 

20 	went Into the d1rection of the offSce to te11 the 

21 	personne3 there trier this individual was on the 

22 	property and that he had made some gross sexnal 

23 	comments about a sexual contact with a woman, 

24 
	

Q. 
	And, evidently, the defendant went 

25 	another way; is that correct? 
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1 	 A. 	Pardon. 

2 	 Q. 	The defendant left the area to your 

a 	knowledge? 

4 	 A. 	Yes. He went to the right and I went to 

the left. 

6 
	

Q- 
	Do you recall about approximately how 

7 	much longer At ws until you were contacted by the 

a 	polina or you saw the polioe in the area on the 

9 	property? 

10 
	

A. 	It was. probably within minutes because t 

11 	walt up to the office and told the office personnel 

12 	and next thing T knew, why the police are here and 1 

13 	don't know and 1 went right out to the etreet and 

14 	talked to a policeman in the car, "Hey, this 

15 	incUvidual you removed him a few days before. He is 

16 	back on the property. 
	don't think he belongs here 

17 	and he came downstairs undressed and was talking 

la 	about gross sexual activity with A WOWIn." 

14 	 Q. 	Had the police indicated to you that they 

had arrived nn the property to intJentivate7 

21 
	

A. 	No; no. 	If 	can jump and tell you 

22 	exactly what was said by the police officer. 

23 	 Q. 	Well, the police officers wil3 be here to 

24 	testify. Sn we win get that from him. 

25 	 A. 	Okay. 
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Q. 
	Did you gJve the police off,icer a 

2 	description cif the man who was on thA property? 

3 	 A. 	Yee, / 

4 
	

MS. LTPPIS: Thank you. I have nothing 

5 	Eurther. 

6 
	

THE COURT: Cross examination. 

7 
	

CROSS-EEAMINATION 

El 	AY MR. HILLMAN: 

9 
	

Mr. Harper, this waS December the 517h; In 

10 	that correct? 

	

A. 	Yes, sir. 

J2 	 0. 	Do you remember if it was warv out or 

23 	cold out that day? 

14 
	

A. 	It was warm. 

16 
	

Q. 	Were you wearing 8 jacket? 

16 
	

A. 	I can't remember that. 	T probably 

17 	waAnst. 	I was working, I did hard physical labor. 

28 	$0 even if lt was cool weather to some people, it 

19 	wasn't to me. 

20 
	

Q. 	Was Mr. Morage wearing a jacket? 

21 	 A. 	I believe he had one. I can't remember 

22 	exact pieces of clothing that people wore. 

23 
	

Have you talked ta other people, people 

24 	in the apartment complex about this case at all? 

26 
	

A . 	I don't think so because shortly 
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I 	afterwards, I had left, 

	

2 
	

Q. 	no you remember talking to Jean Bahl 

	

3 	about this case'? 

	

4 
	

I did have a convereatIon with her but It 

waan't 3n detail. 	I don't know her personally, 

	

6 
	

Q. 
	Po you remember about when that was in 

	

7 	relatlonship to this incident? 

	

8 
	

A. 	No, r don't. 	r had problems at work wfth 

	

9 	my emplOyere at tha time and I wan in preparatinn to 

	

20 	leave. 

	

11 	 Q. 	Did you talk to Jean Bahl before or after 

	

12 	you 3eft in your empilayment? 

	

13 
	

A. 	Just before. 	I had already termAnated 

	

14 	employment, and I we's concerned, and I didn't know 

	

15 
	whera r wes going to be going or what I was going to 

	

16 	do because I was wrongfully treated on my employment 

	

17 	Rind I terminated my employment there. 

	

18 
	

Q. 	And ynu talked to Jean SOO about thin 

	

lA 	Incident and minniog watch; 1t that cOr1eitt7 

	

20 
	

A. 	Nn ;  no, because I don't knnw anything 

	

21 	about anything except for ry contact with the person 

	

22 	r know of as Sonny. 

	

23 
	

Q. 
	When did you .leave your work, what date, 

	

24 	do you recall? 

	

25 
	

I can't give you an exact date. 
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1 
	

Q. 
	Was it in December or in January? 

2 
	

A. 	It was in Janhary, 

	

3 	 MR. HILLMAN: Thank you. I have 00 

4 	further 4 .1.1eations. 

	

8 	 MS. LIPPTS: I have nothing further. 

6 	 THE COURT: You may step down, Mr. 

	

7 	Harper. 

	

8 
	

THE WITNESS: Thank yoM. 

	

9 
	

THE COURT: Your next witness. 

	

10 
	

MS. LIPPTS: Robert Nnveck. 

	

ti 	 ROHERT EARL NOCACR, 

	

12 	having been first duly sworn to tell the truth, the 

	

13 	whole truth and nothing but the truth, testified and 

	

14 	IaJd as fol)ows: 

	

15 
	

DIRECT EXAMINATION 

	

16 	BY MR. MS. LIPPIS: 

	

17 	 Q. 	Officer, would you state your full name 

	

18 	and spell your it name for the record, please? 

	

19 
	

A. 	My name is Robert Earl Novack, Jest name 

	

zo 	N-0-V-A-C-K. 

	

21 
	

Q. 
	Are you emplayed with the Las Vegas 

	

22 	Metropolitan Police Department? 

	

23 
	

A. 	Yes, I am. 

	

24 
	

Q. 
	Haw long have you beep so employed? 

	

25 
	

A . 	For ten yearn. 
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I 	 Q. 	Officer, I would like to direct your 

	

2 	attention to December 6th, 19BR. Did you have an 

	

3 	occasion to be dispatched to the area or 1000 

	

4 	Dumont, specifically apartment 2077 

	

6 
	 A. 	Yes, I did. 

	

Q. 	And what wag the purpose ot you he:ing 

	

7 	dispatched there? 

	

6 
	

A. 	Tt wan in reference to a Sexual assault 

	

9 	call. 

	

10 
	

Q. 	Would you describe for the jury what your 

	

31 	role was? We understand that there were several 

	

12 	officers in fact an the scene already, but whet your 

	

13 	ro1e. was in this investivetinn? 

	

14 	. A. 	I was dispatched to that area 1000 Dumont 

	

15 	in reference to the sexual assault call. My job at 

	

16 	that time was to make contact with the people in the 

	

17 	area and find out exactly what was going on. 

10 I was, when I pull1/0 up in frpnt or the  

	

24 	apartment complex, I was approached by A subject 

	

20 	there who told me he was the gardner for the groundn 

	

ZI 	at the Dumont cotkplex there. We stated that he had 

	

22 	heard some soreaming and that a subject had walked 

	

23 	out and gave me the subject's description. 

	

24 
	

Q. 	Old you take statements from more than 

	

25 	one person with regard to things that they may hav 

66 

PATRV X. RMTVE. cFstotAL COURT REPORTER 

218 



I 	seen or heard just prior to the dispatch? 

2 
	

A. 	I took a statement from the -- would you 

3 	repeat the question, please? 

4 
	

Q. 	Sure. Did you aver take more than one 

5 	statement from witnesses in the area? 

6 	 A. 	At that time I didn't take any 

7 	statements. 

8 	 Q. 	At some point did you in fact take 

9 	statements? 

10 
	

A. 	Yes I did, 

11 
	

Q. 
	From more than one pereon? 

12 
	

A. 	I believe it was from the gardener from 

13 	who I got the statement from. 

14 
	

Q. 	Did you take statements from M. Gone 

lo 	and Mr. Harper, both employees of the apartment 

16 	complex? Do you recall? Do you have any 

17 	independent recollection? 

18 	 A, 	Nn, X don't. 	I believe it was the next 

19 	day that the ntatement wag obtained from the 

20 	gardener. 

21 	 MS. LIPPTS: May I approach thR witness? 

22 	 THE COURT: Yes. 

23 	 Q. 	(BY MS. LIPPIS) Officer, T'm showing you 

24 	what appears to be handwritten statements from 

25 	Michael Harper and William OomeZ. Ie that your 
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signaturn at the bottom? 

	

2 
	

A. 	Yes it In. 

	

3 
	

Q- 
	And you are correct, the statements WHIA9 

	

4 	taken the following day on the 6th: in that correct? 

	

5 
	

A. 	Yes. 

	

6 
	

Q. 
	Wae that due to the f011ow-np 

	

7 	Inventigation that you were doing? 

A. 	Yes. 

	

9 
	

Q. 	With regard to the investigation of a 

	

10 	sexual assault: As that correct? 

11 
	

A, 	Yes. 

	

2 
	

Q. 
	Did you have any communication or did you 

	

13 	imterview the victim at all, Penny Hawk? 

	

14 
	

A. 	No, I didn't. 

	

15 
	

Q. 
	Did you have -- I understand that 

	

15 	Officers Mayo and GliIins got on the scene at some 

	

17 	pointa or at least close by in the area did you meet 

	

J,$ 	with those two officers involved? 

	

19 	 A. 	Vela, 1 did. 

	

20 	 Q. 	For what purpose? 

	

21 	 A. 	After I had, after 3 was approached by 

	

22 	thn gardener and given the description of the 

	

23 	suappect who was In the arna, I was then dispatched 

	

24 	tO the Players Lov.mge which we right around Uhe 

	

25 	corner from that addreae and the information that 
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