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The undersigned affirms that this document
does not contain the social secunty number
of any individual.

Victoria Tovay
IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

POLYMERSO, INC,,
Plaintiff,
Vs.
STEPHEN SISOLAK, Governor of Nevada, AARON

FORD, Attorney General of Nevada, GEORGE
TOGLEATT! Director of the Nevada Department

1 of Public Safety, MINDY MCKAY, Administrator

of the Records, Communications, and Compliance
Division of the Nevada Department of Public
Safety,

‘Defendants.
_ : /

VERIFIED COMPLAINT

'COMES NOW POLYMERSO INC. (Po[ymerBO or. "Company) a Nevada
corporat;on by and through its. counset Greenspoon Marder LLP and Simons Half
dohnston PC and for its Vermed Complaint aHeges as foliows '

INTRODUCTION

4. - This is an action for Declaratory and Injunctive relief against certain

Nevada public officials, in which Polymer80 seeks a: (i) Declaratory Judgment that the -

recently e'n.acted Nevada Assembly Bill 286 ("AB 286"), a cop'y of which is anne.Xed as

Exhlbit A for the Courts conssdaatlon woiates the Constnutson of the State of Nevada

I ("Nevada _C_on_stlt_u_tion"), because it is unconsi;tutlonafiy vague (n) Temporary

Restraining Order barring defend_an_ts from enforcing this new and unlawful legislation
pending the Courts determination of the Company's._request for a Preliminary

Injunction; (i) Preliminary Injunction stopping defendants from further enforcing this
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same unlawful legislation during the pendency of this action; and (iv) Permanent
Injunction forever prohibiting defendants from enforcing this same unlawful legislation.

2. The Nevada Constitution provides, in pertinent part, that “[nJo person shall
be deprived of life, liberty, or property, without due process of law.”

3. One significant aspect of that “due process” guarantee (“Due Process”) is
that persons made subject to the laws of the State of Nevada must have sufficient
notice of the conduct proscribed. Such Constitutional “fair notice,” in particular, requires
that criminal statutes provide enough notice to enable persons of ordinary intelligence to
understand exactly what conduct is prohibited. Laws that do not provide such notice to
ordinary persons must be deemed unconstitutionally vague and void as a matter of law.

4. Moreover, Nevada statutes, such as AB 286, lacking specific standards

discriminatory enforcement of those statutes and are unconstitutionally vague for that
alternate reason as well.

| 5. Although AB 286 purports to expand the scope of Nevada's firearms-
re_la_te_d taws by categorically banning certain objects under pain of criminal sanctions,

precisely which objects are subject to AB 286 are wholly unknowable owing to its -

'palpabiy and unconsututaonally ambiguous language.

' -6. For instance, AB 286 purports to criminalize, among other things, the
possession and sale of what this enactment refers to as “unfinished frames or
receiveré." Yet, nowhere does AB 286 -- or any other Nevada statute or State law -~
define a finished “frame” or “receiver,” causing persons of ordinary intelligence, not to
menti_on a major commercial entity such as Polymer80, to be unable to determine or
know just what an unfinished frame or receiver actually is within the bounds of the new
statute. Therefore, AB 286, coupled with the remainder of Nevada faw, gives
inadequate notice of what an unfinished version of a “frame” or “receiver” is and so

renders AB 286 unconstitutional under Nevada law.
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|| receiver” might be. Likewise, the rest of Nevada law does not define “frame,

7. Further, in drafting AB 286, the Nevada legislature failed to define

numerous necessary terms used in the statute, including those most material to the

meaning of an “[uJnfinished frame or receiver,” including “blank,” “casting,” “machined

body,” “frame,” “receiver,” and “lower receiver." Specifically, AB 286 Section 6(9)

Il provides, in pertinent part, that an “unfinished frame or receiver’ means a blank, a

casting or a machined body that is intended to be turned into the frame or lower receiver

of a firearm with additional machining and which has been formed or machined to the

i point at which most of the major machining operations have been completed to turn the

blank, casting or machined body into a frame or lower receiver of a firearm.” However,

{| “blank,” “casting,” and “machined body” are nowhere defined in the new legislation or
i elsewhere in Nevada law. Nor does AB 286 define or clarify the meaning of a “frame,”

I “receiver,” and/or “lower receiver,” so as to elucidate just what an “unfinished frame or

»

receiver,”

1l andfor “lower receiver” anywhere. Consequently, although AB 286 Section 6 does
purport to define (however inconclusively) an unfinished “frame” or “receiver,” neither it
nor other Nevada law anywhere define what the end product -~ a finished “frame,” | |

: "recelver "or “iower rece:ver - is.

5_8. Augmentlng its inherent and vast vagueness and ambiguity, AB 286
proceeds to posnt an amorphous test for ascertaining when an entirely undefined
“bank,” “casting,” or “machined body" has reached a sufficient stage of completion to be
dee_n_ie__d an “[u]nf_inished frame or receiver”; to wit, that it “has been formed or machined
to the _:p_oint at which most of the major machining operations have been completed.”
Neither AB 286 nor Nevada law more generally provide any standards or guidelines for
assessing when those “major machining operations have been completed.” In fact, AB
286 crirninalizés in certain settings the mere possession of an "unfinished frame or
receiver” but unclearly (and unconstitutionally) states that such an item is something

(whether a “blank,” “casting,” or “machined body" -- all murky and undefined terms

| themselves) intended to be transformed into a “frame” or “lower receiver” (iwo more
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murky and undefined terms) requiring some unquantified and undescribed additional
work (presumably “machining” - itself also undefined), where the major "machining”
work has already been done. Plainly, no person of ordinary intelligence -- and a
reasonable person might be content to flatly assert that no one -- can understand what
AB 286 actually prohibits and be enabled to know how to act in a lawful manner.

9. As a result, AB 286 is unconstitutionally vague and void, since: (i} it is not
possible for Nevadans, visitors to Nevada, people doing business in Nevada, or anyone
else to know what conduct -- that which could well open unwitting offenders to felony

criminal punishment -- is, in reality, banned; and (i) AB 286’s central and crucial

| definitions are without specific standards and meaningful illumination, thus encouraging,

|l authorizing, andfor failing to preclude the statute’s arbitrary and discriminatory

enforcement.

10.  Accordingly, for these and other reasons, the Court should issue a

Declaration that AB 286 is unconstitutionally vague and enter a Temporary Restraining -

il Order, Preliminary Injunction, and Permanent Injunction enjoining Defendants from -

enforcing this gravely flawed enactment.
PARTIES AND JURISDICTION

11. - Plaintiff Polymer80 is a Nevada corporation with its center of operations in

Dayton, Nevada, within Lyon County.
12.  Defendant Stephen Sisolak is the Governor of the State of Nevada and, in
that role, is the State's chief law enforcement officer. The Nevada Constitution obliges

him to “see that the laws are faithfully executed,” Nev. Const., Art. 5, § 7. As a

| consequence, Sisolak is responsible for enforcing AB 286. Sisolak is sued in his official

capacity.

13.  Defendant Aaron Ford is the Attorney General of the State of Nevada and
also responsible for enforcing AB 286. Ford is sued in his official capacity.

14. Defendant George Togliatti is the Nevada Director of Public Safety

(‘DPS"). He, too, is responsible for enforcing AB 286 and is sued in his official capacity.
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15, Defendant Mindy McKay is the Division Administrator for the DPS
Records, Communications, and Compliance Division. She also is responsible for
enforcing AB 286. McKay is sued in her official capacity.

16. This Court possesses subject matter jurisdiction over this action, given
that virtually all of the pertinent events described in this Complaint have taken place in
Nevada, and Polymer80's claims arise under the Nevada Constitution.

17.  Venue is proper in this Court, as Polymer80 is domiciled in Lyon County,
where any of defendants’ law enforcement activities would occur as to the Company,
and where Polymer80's business interests are being directly affected by AB 286.

BACKGROUND
l. AB 286
18. Oln June 7, 2021, defendant Sisolak signed AB 286 into law.

19.  AB 286 is touted as a law that “[pJrohibits certain acts relating to firearms.”

AB 286 at 1 (SUMMARY). AB 286 declares that it is "AN ACT relating to crimes;

il prohibiting a person from engaging in certain acts relating to unfinished frames or

receivers _un_def certain circumstances.” /d. at 1 (emphasis in original). _

20, Through AB 286, the Nevada Legislature amendeq_chap_te.r 202 of the
Nevad.al_ _Re\)ise_d Statutes (“NRS") by adding the following pro_vis_iqn_s, éli _of which are at
the center of th|s proceeding. R

I.  AB 286 Section 3
21. . E_ffg_ctive_ as of January 1, 2022, AB 286 Section 3(1) provides as follows:

A person shall not possess, purchase, transport or
recelve an unfinished frame or receiver unless: (a)
The person is a firearms importer or manufacturer; or
(b) The unfinished frame or receiver is required by
federal law to be imprinted with a serial number
issued by a firearms importer or manufacturer and the
unfinished frame or receiver has been imprinted with
the serial number.
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22  AB 286 and its Section 3(1) make it a crime to “possess, purchase,
transport or receive an unfinished frame or receiver” in the State of Nevada, except

under two circumstances. /d. §§ 3(1), 10(2). Those two exceptions arise, when: (i)

| “rtlhe person [at issue] is a firearms importer or manufacturer” or (ii) “[tihe unfinished

frame or receiver is required by federal law to be imprinted with a serial number issued

by a firearms importer or manufacturer and the unfinished frame or receiver has been

|| imprinted with the serial number.” /d. §§ 3(1)(a)—(b). The vagueness of this quoted

|| language is substantial and severe.

. AB 286 Section 3.5

23. In addition, AB 286 Section 3.5(1), which became effective on June 7,

2021, provides as follows:

A person shall not sell, offer to sell or transfer an
unfinished frame or receiver unless (a): The person is:
(1) A firearms importer or manufacturer; and (2) The
recipient of the unfinished frame or receiver is .a
firearms importer or manufacturer; or the unfinished
frame or receiver is required by federal law to be
imprinted with a serial number issued by an importer
or manufacturer and the unfinished frame or receiver
has been imprinted with the serial number. R

'24. AB 286 and its Section 3.5(1) also make it a crime to “sell, offer to sell or
transfer an unfinished frame or receiver” in the State of Nevada, except in two
scenarios. The first occurs when the person at issue and the recipient of the unfinished

frame or receiver are both "firearms importer(s] or manufacturer{s].” The second arises

{| when “the unfinished frame or receiver is required by federal law to be imprinted with a

serial number issued by an importer or manufacturer and the unfinished frame or
receiver has been imprinted with the serial number.” The vagueness of these quoted

provisions is similarly substantial and severe.
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IV. AB 286 Section 6(9)

25.  Also effective as of June 7, 2021, AB 286 Section 6(9) amended NRS 202

to add the term “[u]nfinished frame or receiver’ to Nevada law. NRS 202.253 now

| defines that term as follows:

[A] blank, a casting or a machined body that is
intended to be turned into the frame or lower receiver
of a firearm with additional machining and which has
been formed or machined to the point at which most
of the major machining operations have been
completed to turn the blank, casting or machined
body into a frame or lower receiver of a firearm even if
the fire-control cavity area of the blank, casting or-
machined body is still completely solid and
unmachined.

26. This definition is manifestly and unquestionably vague, insofar as it

|| defines an unfinished frame or receiver, at its core, as something “that is intended to be

turned into the frame or lower receiver of a firearm.” Id. (emphasis supplied) However _

‘|t as noted above the terms “frame,” “receiver,” and/or “lower receiver’ are never defmed -

in AB 286 or elsewhere in Nevada law. This utterly murky and standardless deflnltlon of. :
"unflmshed frame or receiver’ permeates AB 286 and makes it |mpos.e|ble for persons of
ordmary :nteillgence to understand the conduct that thls ieglslatlon is proscnblng and

crlmanalszmg

27. ln short, AB 286 on its face, _ill_ustrates that the __N_evad_a Ie_g_islature fa.i'!_ed

it define many necessary terms used in AB 286, including those most material to an

“[ulnfinished frame or receiver.” Nowhere does AB 286 or other Nevada law define _

“blank,” "castlng," “machined body,” “frame,” “receiver,” or "lower recewer ? Aithough .

|l AB 286 Section 6 does purport to define an unfinished “frame” or “receiver,” Nevada

law does not anywhere define what the ultimate end product -- a finished “frame,”
“raceiver,” or “lower receiver’ - is. Nor does AB 286 or other Nevada law define

“blank,” “casting,” or “machined body,” the threshold items used to delineate what an
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19

unfinished “frame” or “receiver” is.

28. Making the enactment's malady of vagueness even worse, AB 286
Section 8(9) additionally propounds an amorphous test for determining when an
entirely undefined “blank,” “casting,” or “machined body" has reached a sufficient stage
of completion to be deemed an “[u]nfinished frame or receiver” such that it “has been
formed or machined to the point at which most of the major machining operations have
been completed.” Neither AB 286 nor Nevada law more generally provide any insight
or guidelines for assessing when “most of the major machining operations have been
completed.”

V.  Criminal Sanctions Under AB 286

20. Nevertheless, AB 286 imposes serious criminal pena_iti_es upon violators.

4(2), 5(2) NRS § 193.140.

Second and subsequent violations are, each and all, "Category D“

felomes pumshable by imprisonment for at least one year and up te four years as well

“ || AB 286 §§ 3(2), 3.5(2), 4(2), 5(2); NRS § 193.130(d).

20

21
{lon an individual's right to keep and bear arms in the United States under extant federal

. Iaw. See 18 U.S.C. § 922(g)(1)
23

22

24
25
26

27

28

31.  All such second or subsequent violations can also trigger a Ilfetlme ban _
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VI. Polymer80 And The Impact Thereupon Of AB 286

32.  Polymer80 is headquartered in Dayton, Nevada, within Lyon County.

33, The Company is a leading manufacturer of innovative gun-related
products, components, and aftermarket accessories.

34. A core principle of Polymer80’s business is the empowerment of its
customers in exercising their inalienable right to gun ownership and engaging lawfully
with the Company’s products. Indeed, a material part of the Company's business is the
manufacture of components “that provide ways for [their] customer[s] to participate _in

the build process,’ facilitating their customers’ fundamental Nevada Constitutional right -

1| to beararms. See Who We Are, www.polymer80.com (last accessed June 15, 2021).

35 Owing to Polymer80's prominent position in the marketplace, the. _
Compahy_ has become the target of an onslaught of wrongheaded and politically
expe'd_i_ent attacks. AB 286 is perhaps the most recent embodiment of this pr_a_ctice. o

| .36.: Tellingly, Nevada Iegisiators and officials have made clear that the.-'

purpose of. AB 286 is to criminalize Polymer80's business. For example, in an artlcle_ g

" dlscussmg the purported reasons for the passage of AB 286, Assemblywoman and co-' :

sponsor of AB 286 Sandra Jauregui, stated that: “In 2020, federal ATF agents ralded a

Nevada based company, Polymer80, one of the nation’s largest manufacturefs of ghost

' guns . Polymer80 was illegally manufacturing and distributing ftrearms failing to pay__"'

taxes shlppmg guns across state lines and not conducting background checks

_ 37. in another selting, the Nevada Senate Committee on Judlmary made_-

: several comments at a hearing about Polymer80’s products in connection wnth AB 286

including that “[s]adly, Nevada is home to one of the largest dealers of ghost guns in the_ :

U.S. — Polymer80."

38. While these allegations are grievously false and/or misleading, they do

I demonstrate that AB 286 was and is designed by its drafters -- and will undoubtedly be

used by its enforcers -- with the Company's products in the forefront of their minds.

Page 9 of 15
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39. At bottom, with the passage of AB 286 and in light of the erroneous and
misguided remarks of Nevada legislators and officials, the new enactment has put the
Company in an untenable position, which some might aptly characterize as being
“between a rock and a hard place.” On the one hand, Polymer80 could cease
conducting its business operations, notwithstanding the Company’s staunch belief that
its products are lawful under United States and Nevada law, owing to the threat of the
serious criminal sanctions introduced by AB 286. On the other, Polymer80 could
continue to conduct business as usual -- which usual business, again, the Company in
good faith and for good reason believes to be lawful -- but in so doing might (depending

upon the interpretation, application, and enforcement of AB 286) expose itself to those

|l same sanctions, including a possible felony conviction.
40. Fundamental fairness and the Nevada Constitution mandate that .
Polymer80 should not be required to make this extraordinarily difficult and risky choi_c_é. :
In fact, if_ the Company were to elect to take the former course, .ah_d suspend or I_irh_it .
operatigns, and ultimately it were to be determined that AB 286 is _unco_nsti_tution_al and |
il void, the Company would have few, if any, cognizable, viable, or véiuab!e_ claims fﬁr' -

recompense a:gain_st the State of Nevada and its officials. - Accordingly, pursuing

Debla;atqry and Injunctive relief from the Court in and through this suit is a responsible

i and pr_udent step for Polymer80 in the present circumstances.

41, It is noteworthy that, beyond Polymer80, any and all persons in Nevada -

also may be unconstitutionally subject to defendants’ enforcement of AB 286. Because

AB 286's _d_efinitions are so vague and elusive, persons of ordinary intelligence are not

able__.t'p understand what conduct is banned and thus cannot frame their conduct in -

| accordance with Nevada law. This unlawful and unjust conundrum plainly raises the

spectre of arbitrary and/or discriminatory enforcement of the new statute.
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FIRST CAUSE OF ACTION AGAINST ALL DEFENDANTS

(For A Declaratory Judgment Pursuant to NRS 30.040(1) That AB 286 Violates The
Nevada Constitution’s Due Process Clause, Article 1, Section 8)

42. Polymer80 re-alieges and incorporates the allegations contained in
Paragraphs 1 through 41 above as if fully set forth herein.

43. Pursuant to NRS 30.040, “[a]ny person interested under a deed, written_
contract or other writings constituting a contract, or whose rights, status or other legal
relations are affected by a statute, municipal ordinance, contract or franchise, may have
determined any question of construction or validity arising under the instrument, statute,
ordinance, contract or franchise and obtain a declaration of rights, status or other Ie_gal .
relations thereunder.” |

44, AB 286, which amends NRS 202, deeply affects Polymer80’s rights,
status, and other legal relations. And, as a result, the Company is entitled .to.':a__:
determmatlon by this Court as to the construction and/or validity of AB 286. o

45. Polymer80 manufactures products that Nevada legislators and offlcrals 5

have revealed are intended to be the target of AB 286's prohibltlons

_46. Under the Nevada Constitution, vague statutes are repugnant to Due

Process and ad;udged void. A statute is unconstitutionally vague and subject to facnal_ -
attack if it: (i) does not provide notice sufficient to enable ordinary persons to_.'_
understand the conduct prohibited, or (i) lacks specific standards and so encourages,
authorizes, and/or fails to prevent arbitrary and discriminatory enforcement. |
47. These bedrock Nevada law principles establish that AB 286 is
unconstitutionally vague and subject to facial -- and fatal - attack. ]

48. Moreover, in drafting AB 286, the Nevada legislature did not define many

I terms used in the statute, including those of great materiality to “unfinished frame or

receiver.” Furthermore, the terms used in defining that phrase do not have well settled

and/or ordinarily understood meanings in the context of AB 286 in its entirety. These

|| defects engender several intractable problems.
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49, For one, nowhere does AB 286 or other Nevada law define the terms
“frame” and/or “receiver.” Although AB 286 purports to define an unfinished "frame” or
unfinished “receiver,” nowhere in the new statute or existing Nevada law is there a
definition of a finished “frame” or finished "receiver.”

50. Given that Nevada law does not define, clarify, or amplify what a finished
“frame” or finished “receiver” is, it is impossible for persons of ordinary intelligence to
understand what an unfinished version of those same items is.

51. In addition, AB 286's definiton of “unfinished frame or receiver’ is
hopelessly vague, even had AB 286 or other Nevada law defined or clarified “frame”
and/or “receiver” (as surely neither has done). At least two other aspects of this
definition make it impossible for persons of ordinary intelligence to understand what
‘such a t_hi_ng really is. |

52 | First, the definition in AB 286 Section 6(9) of an “unfinished frame or -

receiver” as a “b!ank a casting or-a machine body that is mtended to be turned into the

' frame or tower recetver of a firearm with additional machining” is opaque and hlghly _'

uncertaln Nelther the new Iegaslatlon nor Nevada law as a whole shed any Ilght on the _ :
meanmg of those three key, threshold terms Otherwise put, it i is mpossuble for persons_’
of ordlnary inteillgence to know whether such a "biank » "castlng, or "machlne body -

Il none of whlch is deﬂned in AB 286 or elsewhere in Nevada law — “|s lntended to be

' turn_e_d into the frame of lower receiver of a firearm with additional machlnlng.

. | _53._ Second and substantlally mcreasmg the extensive amblgmty of “unfinished
| frame or receiver,” lts statutory deflnltton further sets forth that such an |tem has been
: "formed or machmed to the point at wh;ch most of the major machining operatlons have
been.completed_." The p_h_rase “formed or machined to the point at which most of the
major machining operations have been completed” does not give persons of ordinary
intelligence adequate notice of the point at which "most of the major machining

operations have been completed.”
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54. The impossibility of persons of ordinary intelligence being able to discern
the conduct that AB 286 proscribes and criminalizes is thus more than evident. While
absolute precision in drafting statutes is not required to withstand Constitutional
scrutiny, criminal statutes must, at minimum, delineate the boundaries of unlawful
conduct. AB 286 fails to delineate those boundaries.

55. Besides failing to give sufficient notice of the conduct prohibited, AB 286
encourages, or at least fails to prevent, defendants (certain of whose governmental
colleagues have already exposed their animus towards the Company) from arbitrarily
and/or discriminatorily enforcing the statute against Polymer80 and/or anyone else
subject to defendants’ jurisdiction and powers.

56. Because AB 286's most material definitions are, at best, vague and, at
worst, nonexistent enforcement of AB 286 and the imposition of cr‘sminal_ penalties for
woiatmg it are left to the discretion of certain public officials, including defendants. .

57. Consequently, the Court should enter a Declaration that AB 286 is void for .
vagueness since it fails to provide notlce sufflment to enable persons of ordinary .
zntelhgence to understand what conduct is banned, and because the Eeglslation lacks

spemftc standards thereby encouragmg, authorizing, and/or failing to bar arbltrary and ;

: dlscnmlnatqry enforcement.
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SECOND CAUSE OF ACTION AGAINST ALL DEFENDANTS

(For A Temporary Restraining Order, Preliminary Injunctron, And Permanent
Injunction Pursuant To NRS 33. 010 Barrmg Defendants From Enforcing AB 286)

58.

PoiymerBO re-alleges and mcorporates the allegations contained in

Paragraphs 1 through 57 above as If fuily set forth herein.

59.

60.

1l Injunction, and Permanent Injunctton restralnlng defendants from enforcing AB 286

NRS 33. 010 prowdes |n pertlnent part, as follows:

An ;njunotton may be granted in the following cases:
When it shall appear by the complaint that the plaintiff
is entltled to the relief demanded, and such relief or
any part ‘thereof consists in restraining the
commission of continuance of the act complained or,
either for a hrnlted perlod or perpetually.

Polymer80 is entltled to a Temporary Restraining Order, Preliminary -

' therefore vord Defendants cannot -= and ‘more to the point, should not be permrtted to |

- enforce an unconstltutsonat enactment .either now or in the future, agarnst the_:-

Company or: any other mdl\ndual or enttty in the State of Nevada.

et

Absent the requested Temporary Restraining Order, Pre_li__minary.f:

Injunctlon and Permanent lnjunctlon PoiymerBO will suffer irreparable harm.

62.

By i PRAYER FOR RELIEF
WHEREFORE plamtrff Polymer80 inc. respectfully requests that:

(i} The Court enter a Dectaratory Judgment declaring that AB
'286 is voud for vagueness and unconstitutional under the Due =

Process Ctause of the Nevada Constitution,

(i) The Court tssue a Temporary Restraining Order stopping
defendants from enforcmg AB 286 as to Polymer80 and/or
anyone else subject to the jurisdiction of the State of Nevada
prior to the Court's determination of the Company's request for

a Preliminary Injunction,
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! (iiy The Court issue a Preliminary Injunction  restraining

defendants from enforcing AB 286 as to Polymer80 and/or

3]

anyone else subject to the jurisdiction of the State of Nevada
during the pendency of this action;

(v} The Court issue a Permanent !njunctuon forever prohihiting
"defendants from enforcmg AB. 286 as to Polymer80 and/or

BN

anyone else sub;eci to the jurisdiction of the State of Nevada,

The Court award the Company the costs of this suit and the

-3
—

<
——

| "3' _ attorneys’ fees incurred in connection therewith; and
~{vi) The Court accOrd Polyme_rSO such further refief as may be
'~ deemed appropriate. - o o

DATED thls 22nd day of June, 2021

47

S L ' _ : _Stmons Hall Jof nston PC
SER I S R o 22 State Route 208

A T ' A Yerington, Nevada 89447
e S .. Tek (775)463-8500 .

"l'-7 o | S - Fax: (775) 483-4032

L . : : o L _'_-_-_-b}ohnston@shjnevada com -

SIMONS HALL JOHNSTONPC
T 0 Ste Route 208
‘ferington;Né\'{ada_89447:fj_ﬁ' Sl
.

S R o .':James.J McGulre Esq. (Apphcaf;on
e o ' . for Pro Hac Vice Forthcoming,) - S
SRS EEEI S o . Michael Patrick, Esq. {(Application for o
20 .. Pro Hac Vice Forthcoming) o
L 21 g SRR S e Mark Doer, Esq. (Apphcahon forPro .
o _';Hac Vice: Forthcoming) : :
| R L . Greenspoon Marder LLP e
i R R Coo 880 Madison Avenue, Suite 1800
Tpd e New York, NewYork10022 '
S T D TEA RIS . Tel (212) 524-5000
oAl Fax (212) 524-5050
Casl S james. mcgu:re@gmtawcom
LR e R T T michael.patrick@gmlaw.com
260 e matk, doerr@gmlawcom -

27 SR SR "Atton__?eys for Flaintiff -
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VERIFICATION OF DAVID BORGES

[, David Borges, Chief Executive Officer of Polymer80, Inc., the named plaintiff in
the foregoing Verified Complaint, hereby declare, pursuant to NRS 53.045 and under
penaities of perjury pursuant to the laws of the State of Nevada, that | have read a;l of the
ailegations set forth in said Verified Complaint; that | have personat knowledge of the
facts stated ther;ein; and that such facts and allegations are true and accurate to the best

of my knowledge, information, and belief.

DATED this 22" day of June, 2021,

7 “David Borges
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Assembly Bill No. 286-Assemblywoman Jauregui

Joint Sponsor: Senator Scheible

AN ACT relating to crimes; prohibiting a person from engaging in
certain acfs relating to unfinished frames or receivers under
certain circumstances; prohibiting a person fiom engaging in
certain acts relating to firearms which are not imprinted with
a serial number under certain circumstances; providing

penalties; and providing other matters properly relating

thereto.

Legislative Counsel’s Digest:

Existing law establishes various unlawful acts relating fo firearms. (Chapter
202 of NRS) Sections 3.5 of this bill create additional unlawful acts relating o

"Section '3 of this - bill prohibits a person from .pbssessing, pméhaﬁng,
transporfing or recelving an unfinished frame or receiver unless: (1) the persen‘is a

. firearms ‘importer or manufacturer; or (2) the ufinished frame or receiver s

required to be, and has been, imprinted with a serial numbet. Section 3 provides
that a person who cominits such an unlawful act: (1) for the first offense, s goilty
of a gross misdemeanor; and (2) for the second or any subsequent offense, is guilly
Ofﬂcll;:l&goryl)ﬁeiony. S R A S
- - Similarly, section 3.5 of this bill prohibits a person from seHing, offering to seli
or transfirring an unfinished frame or receiver unless: (1) the person is a éreamms

importer or manufictuser and the recipient of the uafinished frame or receiverisa -

firearms importer. or ‘manufacturer; ‘or (2) the wnfinished ‘frame -or receiver is
that a person who copmits such an unlawful act: (1) for the first offense, iz guilly

of a gross misdemegnor; and (2) for the second or any subsequeat offense, s guilty

ofacategory D felony, © "0 o e
‘Section 4 of this bill prohibits 3 person from manufacturing o causing to be

: -@mu&chﬂed or sssembling .or ‘causing ‘to ‘be assembled a ‘that “is ‘not .

- required to be, and has been, imprinted with a setjal number. Section 3,5 provides

imprinted with a serial oumber issued by a firearms importer or manaficiurer in - -

firearm is: (1) rendered permanently inoperable; (2) an antigue; or {3) a collector’s

. ._ai:cofdanc'e with federal Taw -and any regulations adopted ‘therennder unless the .

item, curio or relic. Section 4 provides that a person who cammits sich an uplawful -

_ ‘offering to sell, tansferring, purchasing. transporting or receiving a firearm th
ot imprinted with a serial number issued by a firearms importer or manufachurer in

accordance with federal law and any regulations adopted thereunder unless: (D the

~act: (1) for the first offense, is guilty of a pross misdemeanor; and (2) forthe second

or any subsequent offense, is guilty of a category D felony. L
Similarly, section § of this bill prohibits a parsan from possessing, sr‘:alllgtng,
hat is

‘person is 8 law enforcement agency ar a firearms immporter or manufacturer; or () '

the firearm ‘is rendered permaneutly inoperable, was manufachued before 1969 or - -

is an antigue, collector’s item, curio or relic. Section 5 provides that a person who
commits -such -an vnlawfisl -act: (1) for the Brst offense, is guilty of .8 pross

misdemeanor; and (2) for the secand or any subsequent offense, is guilly ofa -

category D felony. Section 8.5 of this bill provides that nothing in sections 3-5
shall be deemed to prohibit the sale of an unﬁmshed frame or receiver or ﬁ:eazm

2.@2: 81st Session (2021)
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that is not imprinted with a serial sumber to g firearms importer or manufactarer or
a ficensed dealer before January 1, 2022. ' '
Section 6 of this bill defines the terms “antique firearm,” “firearms importer or
manufscturer’” and “unfinished frame or receiver.” Section 7 of this bill makes &
conforming change relating to the new definitions. '

EXPLANATION - Maiter in bolded {tkics s news maties b racketa fomitted malerial) i mstevial o be annitted.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS: -

Section 1. Chapter 202 of NRS is hereby amended by adding
thereto the provisions set forth as sections 2 to 5, inclusive, of this
act, ' B : :

Sec. 2. (Deleted by amendment.)

Sec. 3. 1. A person shall not possess, purciase, transport or
receive an unfinished frame or receiver unless: o

(a) The person is g firearms importer. or.manufacturer; or.

(b) The unfinished frame or-recelver is required by federal law

1o be imprinted with a serial number issued by a firearms imporiter

or manufacturer and the unfinished frame or recelver has been .

- imprinted with the serial number. .~
: 2. - A person who violales this section: S S
“(a) For the first offense, is guilty of a gross misdemeanor; and
_ (b). For the second or any.subsequent offense, is guilly of a
- S category. D felony - and shall - be punished as provided in

“Sec,'35. 1. A pei‘sén‘ ;é_had not sca; offfer to sell or fransfer

«an unfinished frame or recelver unless: -
(@) Thepersonis: . oo
. (1) Afirearms Importer or manufacturer; and

(2) The recipient of the unfinished frame or receiver is a .

firearms importer or manufacturer; or -

(b) The unfinished frame or receiver is reqt)_lred by fé__d_erdl_ 'I'a_w. :

" o . to be imprinted with a serial number issued by an imporler or

‘manufacturer and the unfinished frame or receiver has been

“imprinted with the serial number. ..~ - -
2. A person who violates this section;

. ;o o o _ (a) For the first offense, is guilly of a gross misdemeanor; and -

- (b) For the second or any subsequenl offense, is guilty of a
category D _felony ‘and -shall -be “punished as provided in
NRS 193.130. s S ' [EREREE

Sec. 4. 1. A person shall not mannfacture or cause fo be

manufactured or assemble or cause to be assembled a Jivearm that

:. .: ' 81st Session (2021)

hn'ps:ﬂwww.leg.state.n\r.usIAppINELISIRELIMst2021iﬁi!lﬂ773rr oxbi
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is not imprinted with a serial numbei issued by a [firearins
importer or manufacturer in accordance with federal law and any
regulations adopied thereundey unless the  Jirearm:

(a) Has been rendered permanently inoperable;

(b) Is an antique firearm, or '

{c) Has been determined to be a collector’s item pursnant fo 26
U.S.C. Chapter 53 or. a curio or relic pursuant 1o 18 U.S.C.
Chapter 44. .-~ .

2. A person who violates this section:

(a) For the first offense, is guilty of a gross misdemeanoy; and

(b) For the second or any subsequeni offense, is guilty of a
category D felony and shall be punished as provided in

" NRS 193.130."

3. “As used in this secRon: :

{a) “Assemble” means to fit together component paris.

(0) “Manufacture” means to fubricate, make, form, produce or
consfruct by mmanual labor or machinery. _

Sec. 5. 1. A person shall not possess, sell, offer io sell,

adopted thereundey unless: .
-(a) Thepersonis: = T

" (1) A law enforcement agency; or _
- (2) A firearms imporfer or manufacturer; or
() Thefirearny: .~ . .
"7 (1) Has been rendered permanently inoperable; .

- (2) Was manufactured before1969; -

(3) Is an ankique firearm; or.

- (4) Has been determined fo be a cdllecfof?s_itgiu pdr&uant

to 26 U.S.C. Chapter 53 or a curio or relic pursuant 1o 18 US.C.
" 2. A person who violates this seckon: . o B
(a) For the first offense, is guilty of a gross misdemeanor; and.

transfer, purchase, transport or receive a Jirearm that ‘is nol
imprinted with a serial number issued by a firearms. imporler or .
-manufacturer.in accordance m‘t_h_ __féde:_'al ‘law__aml any regulations .

‘(b) ‘For the second or any subsequent offense, is guiky of a

category. D felony and shall be panished “as provided in

NRS 193.130. . ORI _ e
"3, As used in this section, “law enforcement agency” has the
meaning ascribed to it in NRS 239C.065. .~ . - s '
‘Sec. 5.5. - Nothing in the provisions of  seclions. 3 05,
inclusive, of this act shall be deemned to prohibit the sale of an
unfinished frame or receiver. or firearin that is not imprinted with

a serial number to a fi

'*.E:' 815t Session (2021)
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licensed dealer before January 1, 2022. As used in this section,
“licensed dealer” has the meaning ascribed to it in NRS 202.2546.

Sec. 6. NRS 202.253 is hereby amended to read as follows:

202.253 As used in NRS 202.253 to 202.369, inclusive §} ,
and sections 2 to 5.5, inclusive, of this act: s

1. “dntigue firearm” has the meaning ascribed to itin 18
U.S.C §921(a)(16). '

2. “Explosive or incendiary device” means any explosive or
incendiary material or substance that has been constructed, altered,
pacleged or amranged in such a manoner that its ordinary use would

~ cause destruction or injury to life or property.

- {2} 3. *“Firearm” means any device designed to be used as a
weapon from which a projectile may be expelled through the barrel
by the force of any explosion or other form of combustion. -

" §33} 4. “Firearm capable of being concealed upon the person”

4} 5.  “Firearms importer or manufacturer” means a person
ticensed to import or mnanufactire firearms pursuant (o 18 US.C.
Chapterd4. ..~ . P
" 6. *Machine gun” means any weapon ~which shoots, ‘is

- designed to shoot or can be readily restored to shoot more than one
shot, without manual reloading, by a single function of the trigger.

~§53 7. -“Motor vehicle” means every ‘vehicle that 1s self-
propelled. ... - DL
. 363 8. . “Semiautomatic firearm” means any firearm that:

‘(a) Uses a portion of

(c) Isnota machine gun,

9. “Unfinished frame

a firearm even if the fire-contyol cavily area of the blank, casting

or machined body is still completely solid and unmachined.
Sec. 7. NRS 202.2548 is hereby amended to read as follows:
202.2548 : The provisions of NRS 202.2547 do not apply to:
1. The sale or transfer of a . firearm by or to any law

enforcement agency and, to the extent he or she is acting within the

. %I : 81st Session (2021)

hﬁps:lew.lég.state.nv.ualAppINELISIREUM st2021/Bil/77 78/ Text#

ms having a barrel less than 12

: of the energy of a firing cartridge to extract
. the fired cartridge case and chamber the next shell or round; AT
- (b) Requires a :separate function of the irigger to fire each

Ccartridge;and T

or receiver” means a blank, a casting
“or a machined body that is intended to be turned info the Jrame or.
- fower receiver of a firearm with additional machining and whicl
‘has been formed or machined o the point at which most of tie
' major mackining operations ‘have been completed to lirtt the .
blank, casting or inachined body into a frame or lower receiverof
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cowse and scope of his or her employment and official duties, any

peace officer, security guard eptitled to cairy a firearm under NAC

648.345, member of the armed forces or federal official. R
2. The sale or transfer of an antique firearm . {-as-definedin-13

3. The sale or transfer of a firearm between immediate family
members, which for the puposes of this section meaus spouses and
domestic partners and any of the following relations, whether by
whole or half ‘blood, adoption, or step-relation: parents, children,
sibllilngs, grandparents, grandchildren, auafs, uncles, nieces and

‘4. The transfer of a firearm to an executor, adininistrator,
trustee or personal representative of an estate or a trust that occurs
by operation of law upon the death of the former owner of the
fiearm. - x

5. A temporary transfer of a firearm to a person who is not

-prohibited from buying or possessing fireanus under state or federal .
Taw if such transfer: .- s a ' DR

‘{a) Is necessary to prevent mlmment death or great bodily harm;

- :(b) Lasts only as long as immediately necessary to prevent such

inent death or great bodily harm.
‘6. A temporary transfer of a fiream if: .

law; L

" (a) The transferor has no reason to believe that the u*an.éfereé 1s -
. prohibited from buying or possessing fireanms vnder state or federal

" (b) The .trgns_ferdr_:has 1o .reé:s.:qn to believe that the transferee -

- will use or intends to use the fireanm in the commission of a crime;

and

) Such transfer occurs and the trapsferee’s posséssipﬁ_ of the '

firearm following the transfer is exclusively: -

(1) ‘At an established shooting range authprizéd by the

. govemning body of the jurisdiction in which such range is located;

“(2) At a lawful organized competition involving the use of a

3 Whlle pafticipéting in or practicing for a ?é{foﬁnéh_cé by'
" an organized group that uses firearms as a part of the public

performance; = -

- (4) While hunting or ﬁ_ap.p'ing'i.f the hunting or trappmg is

legal in all places where the transferee possesses the firearm and the
transferee holds all licenses or permits required _for_snch huating or

trapping; or .
(5) While in the presence of the transferor.

. v 81st Session (2021)
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Secs. 8and 9. (Deleted by amendment.)

Sec. 10, 1. This section and sections 1, 2, 3.5, 4, 5.5 and 6 1o
9, inclusive, of this act become effective upon passage and approval.

n. Sections 3 and 5 of this act become effective on January 1,
2022.

20 rmrene 3
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Attorney General Chief of Staff
KYLE E. N. GEORGE LESLIE NINO PIRC
First Assistant Attorney General General Counsel
STATE OF NEVADA HEIDT PARRY STERN

CHRIS’I‘INE JONES BRADY
Second Assistant Attorney General OFFI CE OF THE ATTORNEY GENERAL

100 North Carson Street
Carson City, Nevada 89701
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%“SGTVICB of Process o _Courtesy copy only (not Servlce of Process)
PURSUANT TO STATUTE

Solicitor General,

PLAINT: NRS 41. 031(2) plowdes in part that, in any action against the State of Ne-
vada, the action must be brought in ‘the name of the State of Nevada on relation of the particular de-
partment, commission, board or other agency of the state whose actions are the bas1s for the suif. ITn an
action against the State of Nevada, the summons and a copy of the complaint must be served upon the

. ‘Attorney General, at the Office of the Atf,o1ney General in Carson City and upon the person serving in
the office of administrative head of the named agency Service on the Attornev Gene1al or design-
ee_ does no const't t : -

SUBPOENA Recelpt of a subpoena by the Office of the Attmney Gene1a1 does not constitute
valid service of the subpoena upon w1th the exception of the

o PETITION FOR JUDICIAL REVIEW: NRS 233B.180(2)(c)(1) provides in part that all
Petitions for Judicial Review of state agency decisionsfjudgmentsforders must be served upon, the Atforney
General, a person des1gnated by the Attorney General or the Office of the Attmne’y Gene1a1 in Carson Clty

Telephone: 775-684-1100 + Fax: 775-684-1108 « Web: ag.nv.gov « E-mail: aginfo@ag.nv.gov
Twitter: @NevadaAG « Facebook: ANVAttorneyGeneral « YouTube: NevadaAG
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Case No. o\ ~CAN=00LAD
Dept. No. |~
The undersigned affirms that this document

does not contaln the soclal security number
of any individual.

iN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

- POLYMERSO, INC,,

Plaintiff,
Vs,

STEVE SISDLAK, Governor of Nevada, AARON
FORD, Attorney General of Nevada, GEORGE
TOGUATT!, Director of the Nevada Department
of Public Safety, MINDY MCKAY, Administrator

of the Records, Communications, and Compliance
Division of the Nevada Department of Public
Safety, :

Defendants.

/

SUMMONS -~ CIVIL

TO THE DEFENDANT AARON FORD, Attorney General of Nevada:

Attorney General Aaron Ford
100 N. Carson St., '
Carson City, NV 89701 .

NOTICE! YOU HAVE BEEN SUED THE COURT MAY DECIDE AGAINST YOU WlTHGUT YOU BEING
HEARD UNLESS YOU RESF‘OND WITHIN 20 DAYS.

READ THE 1NFORMAT_!ON_BELOW.

A civil Complaint has been filed by the Plaintiff POLYMERSU0, INC., against you — STEVE 5ISOLAK, -
Governor of Nevada, AARON FORD, Attorney General of Nevada, GEORGE TOGLIATT, Director of
the Nevada Department of Public Safety, MINDY MCKAY, Administrator of the Records,
Communications, and Compliance Division of the Nevada Department of Public

Page 1 of 3
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Safety, — for the refief set forth in the Complaint.

1. If you intend to defend this lawsuit, within 20 days after this Summons is served on you,
exclusive of the day of service, you must do the following:

a) File with the Clerk of this Court, whose address is shown below, a formal written
response to the Complaint in accordance with the rules of the Court, with the appropriate filing
fee.

b} Serve a copy of your response upon the attorney whose name and address is shown
below.

2. Unless you respond, your default will be entered upon application of the Plaintiff and failure to
so respond will resuit in a judgment of default against you for the relief demanded in the

Complaint, which could result in the taking of maney or property or other relief requested in the

Camplaint,

3. If you intend to seek the advice of an attorney in this matter, you should do so promptly so
that your response may be filed on time, .

4. The State of Nevada, its political subdivisions, agencies, officers, employees, board members, -
commission members and legislators each have 45 days after service of this Summons within -
which to file an Answer or other responsive pleading to the Complaint. '

TANYA SCEIRINE
Lyon County Court Clerk -

By:_\AdKoua, 10
SemtorDeputy Clerk
Date: (Qf@_@../&! '
Third Judicial District Court
911 Nevin Way -~
Yerington, NV 89447

Submitted by:

Brad M. johnston{f
Nevada Bar No, 8515
SIMONS HALL JOHNSTON PC
22 State Route 208
Yerington, Nevada 89447

Telephone: 775-463-9500
Facsimile: 775-463-4032
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-and-

James J. McGuire

(Pro Hac Application Forthcoming)
Michael R. Patrick

{Pro Hac Application Forthcoming)
MarkT.Doerr =~

(Pro Hac Application Forthcoming)
Greenspoon Marder LLP

590 Madison Avenue, Suite 1800
New York, New York 10022
Telephone: 212-524-5000
Facsimile: 212-524-5050

james.mcquire@gmlaw.com

michael.patrick@gmlaw.com
mark.doerr@gmlaw.com

|| Attorneys for Plaintiff Polymer80, Inc.
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Case No. a2 \~CA-00E80
Dept. No. 1~

The undersigned affirms that thls document
does not contaln the social security number

_of any individual.

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF LYON

POLYMERSO, INC,,
Plaintiff,

VS,

- STEVE SISOLAK, Governor of Nevada, AARON

FORD, Attorney General of Nevada, GEORGE
TOGLIATTI, Director of the Nevada Department
of Public Safety, MINDY MCKAY, Administrator

.of the Records, Communications, and Compliance

Division of the Nevada Department of Public
S.Gfe_t_V; ) .

Defendants.

SUMMONS ~ CIVIL

TO THE DEFENDANT STEVE SISOLAK, Governor of Nevada:

Gov. Steve Sisolak, State Capitol Bidg,

. 161 N. Carson St.

Carson City, NV 83701

NOTICE! YOU HAVE BEEN SUED, THE COURT MAY DECIDE AGNNST YOU WITHOUT YOU BEING

HEARD UNLESS YOU RESPOND WITHIN 20 DAYS.

READ THE INFORMATION BELOW.

A civil Complaint has been filed by the Plaintiff POLYMERSQ, INC,, against you — STEVE SISOLAK,
Governor of Nevada, AARON FORD, Attorney General of Nevada, GEORGE TOGLIATTY, Director of
the Nevada Department of Public Safety, MINDY MCKAY, Administrator of the Records,

/o

Communications, and Compliance Division of the Nevada Department of Public
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. 27 Stata Route 208
. Yeringron, Nevada 88447
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Safety, — for the relief set forth in the Complaint.

1. if you intend to defend this lawsuit, within 20 days after this Summons is served on you,
exclusive of the day of service, you must do the following:

a} File with the Clerk of this Court, whose address is shown below, a formal written
rasponse to the Complaint In accordance with the rules of the Court, with the appropriate filing

fee.

b) Serve a copy of your response upon the attorney whose hame and address is shown
below.

- 2. Unless you respond, your default will be entered upon application of the Plaintiff and failure to
50 respond will result in a judgment of default against you for the relief demanded in the

complaint, which could result in the taking of money or property or other relief requested in the
Complaint. . :

3, If you intend to seek the advice of an attorney in this matier, you sho_uid .do s_o_p__r_o_mpt__ly 50
that your response may be filed on time. - o '

4. The State of Nevada, its political subdivisions, agencies, officers, employees, board members,

commission members and legislators each have 45 days after service of this Summons within

which to file an Answer or other responsive pleading to the Complaint, -

TANYASCEIRINE
Lyon County Court Clérk L

ay:_\eihouo Tovens
Semter-Deputy Clerk =+
Date: W) @) _
Third Judicia} District Court

911 Nevin Way R
Yerington, NV 89447

Submitted by:

Brad M, Johnston 7
Nevada Bar No. 8515
SHVIONS HALL JOHNSTON PC
22 State Rouie 208
Yerington, Nevada 89447
Telephone: 775-463-9500
Facsimile: 775-463-4032
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-and-

James J. McGuire

(Pro Hac Application Forthcoming)
Michael R. Patrick

(Pro Hac Application Forthcoming}
Mark T. Doerr o

(Pro Hac Application Forthcoming)
Greenspoon Marder LLP

590 Madison Avenue, Suite 1800
New York, New York 10022
Telephone: 212-524-5000
Facsimile: 212-524-5050
james.mcquire@gmlaw.com
michael.patrick@gmiaw.com
mark.doerr@gmlaw.com
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Attorneys for Plaintiff Polymer80, Inc.
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CASE NO. 21-CV-00690

DEPT. I

THE THIRD JUDICIAL DISTRICT COURT - THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

THE HONORABLE JOHN P. SCHLEGELMILCH, DISTRICT JUDGE

POLYMER80, INC.,
PLAINTIFF,
V.

STEPHEN SISOLAK, Governor of Nevada;

AARON FORD, Attorney General of Nevada;
GEORGE TOGLIATTI, Director OF Nevada
Department of Public Safety;

MINDY MCKAY, Administrator of the Records,
Communications, and Compliance, Division
Of the Nevada Department of Public Safety,

DEFENDANTS.

TRANSCRIPT OF PROCEEDINGS
MOTION FOR TEMPORARY RESTRAINING ORDER
JULY 14, 2021
COURTHOUSE

YERINGTON, NEVADA

Reported by: KATHY TERHUNE, CCR #209
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APPEARANCES:

FOR THE PLAINTIFF:

FOR THE DEFENDANT:

NO OTHER APPEARANCES.

BRAD M. JOHNSTON, ESQ.
22 State Route 208
Yerington, NV 89447

JAMES J. MCGUIRE, ESQ.
MARK T. DOERR, ESQ.
MICHAEL PATRICK, ESQ.
GREENSPOONMARDER, LLP
590 Madison Avenue
Suite 1800

New York, 10022

GREGORY L. ZUNINO, ESQ.
Deputy Solicitor General
Attorney General's Office

5420 Kietzke Lane
Suite 202
Reno, NV 89511
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TRANSCRIPT OF PROCEEDINGS

THE COURT: So, this is Case 21-CVv-00690,
Polymer80, Inc., versus Sisolak, et al. This time set
for hearing on a motion for temporary restraining order
and preliminary injunction. The Court has reviewed the
pleadings that are filed in this case, including the
complaint, the motion, the opposition, and the reply.

All right. So, who's going to argue?

Well, first of all, why don't everybody make
their appearances now.

MR. JOHNSTON: Yes, Your Honor. Brad Johnston
on the behalf of Polymer80. With me is James McGuire
who's been admit pro hac vice. Mark Doerr, who's also
been admitted, and Michael Patrick is here as well.

His pro hoc application is in the process. I don't
know if the Court has an objection to him sitting here
with counsel.

THE COURT: That's fine.

MR. MCGUIRE: Good morning, Your Honor.

THE COURT: Good morning.

MR. JOHNSTON: And Mr. McGuire is arguing on
behalf of Polymer80, Your Honor.

THE COURT: Okay. All right.
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MR. ZUNINO: Your Honor, I'm Greg Zunino. I'm
with the Office of the Attorney General, and I'm
representing the State defendants in this matter. And
actually I'll be arguing. Thank you.

THE COURT: Okay. Thank you, Mr. Zunino.

All right. So it's your motion. So,

Mr. McGuire, why don't you go ahead?

MR. MCGUIRE: May I proceed, sir?

THE COURT: Please, go ahead.

MR. MCGUIRE: May it please the Court, good
morning.

THE COURT: Good morning.

MR. MCGUIRE: Thank you for the privilege of
allowing me to appear before you and argue on behalf of
our client, Polymer80.

You have before you our motion for temporary
restraining order. Which at bottom is a facial
challenge on constitutional grounds to the express
language of Assembly Bill 286, which is a criminal
statute. And our position is that it is void for
vagueness under the Due Process Clause of the Nevada
Constitution.

Now, Your Honor, I have remarks prepared, but

Your Honor has just stated that you've read the papers,
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and if you'd like to begin with guestions, I'd be happy

to field them as the Court please, or I can go into my
remarks.

THE COURT: Well, go into your remarks, and as
I have questions, I'll let you know.

MR. MCGUIRE: Thank you. Your Honor, I think
it makes sense at the start --

THE COURT: Well, I did have one gquestion to

start with. All right. So, it's somewhat unclear.

Are you seeking to find -- or are you seeking
due process relief on a facial challenge for the
entirety of AD 286 or just sections 3 and 3.57?

MR. MCGUIRE: We challenge, Your Honor, three
specific section, three point -- 3 sub 1, 3.5, and 6.9.

THE COURT: Okay. Go ahead.

MR. MCGUIRE: We are seeking the invalidation
of those sections --

THE COURT: Okay.

MR. MCGUIRE: -- facially and globally, 1if you

will.
THE COURT: All right. Okay. Go ahead.

MR. MCGUIRE: Thank you, sir.

Your Honor, I think it makes sense to begin by

stating what this motion is not about and what it is

a
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about. It's not about ghost guns no matter how many
times the defendants repeat that phrase. It's not
about the State's ability to regulate firearms. It's
not about gun control. It's not about the Second
Amendment. And it's not about politics or public
policy. This motion is a surgical, simple examination
of the express language of a new criminal statute which
binds all Nevadans, not just Polymer80.

And the qguestion, Your Honor, at hand is
whether or not that language adheres to the Due Process
Clause of the State Constitution. And more
particularly, Your Honor, given the contents of our
briefs, ten separate cases from the Nevada Supreme
Court spanning 64 years, all of which to our knowledge
are good law, have never been overturned, have never
even been questioned, showing that when a criminal
statute is void -- 1is wvague, excuse me, and that
vagueness permeates the text of that statute as AB 286
does, that statute must be struck down under the Due
Process Laws because of that wvagueness.

At the end of day, Your Honor, I will speak
bluntly. This motion is about whether or not the
lawmakers, the defendants here, did their jobs, did

their homework, did what they had to do to draft and
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pass a statute based upon its plain language that
satisfies the requirements of Nevada's Due Process Law.
And we submit, of course, that they did not do their
jobs, and that statute does not pass muster under that
cause.

There's no dispute, Your Honor, here that
AB 286 1s a criminal statute. And there's no dispute
that under settled Nevada law, a two-part task governs
whether or not such a statute can be adjudged unduly
vague and thus void under the Due Process Laws.

First, the first part is that the plain
language of the statute must enable a Nevadan of
ordinary intelligence to decipher and understand what
the statute means, and most importantly, based on that
understanding, can form his, her, or its conduct to the
dictates of that statute.

Now, in other words, Your Honor, as we all
learned early on in constitutional law in law school,
the statute has to provide fair notice to everyone, to
all Nevadans. And this statute must be looked at
objectively, not subjectively. And that is a key point
given the defendant's assertions in opposition to the
motion.

The second part of the test is whether the
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language is so vague and is so risky, that it leads to
or raises the specter of arbitrary and discriminatory
enforcement because of the lack of standards or
guidelines contained in the language of the statute
being challenged.

The bottom line, Your Honor, is, as I've stated
already, that we must show that that vagueness that we
allege exists permeates the test in most, not all, in
most situations.

Now, Your Honor, as you'wve already pointed out,
and as I've tried to make clear, our motion focuses on
three provisions of AB 286, Section 3.1, Section
3.5(1), and Section 6.9. 3

Section 3.1 makes 1t illegal and criminal to
possess, transport, purchase, and/or receive "an
unfinished frame or firearm". Now, we submit right off
the bat that Section 3.1 is vague because it does not
say what an unfinished frame or receiver is within the
bounds of 3.1. However, there are definitions, and
we'll come to those later in the argument if the Court
would permit.

But the major problem with the notion in AB 286
of an unfinished frame or receiver is that nowhere in

that statute, or anywhere to our knowledge in Nevada
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law, is there a definition of a finished frame or
receiver so that the ordinary Nevadan doesn't know what
a finished frame or receiver 1is, how could that citizen
possibly know or understand what an unfinished frame or
receiver 1is.

Section 3.5(1), Your Honor, the second
provision states in substance, that a person shall not
sell, offer to sell, or transfer, again, an unfinished
frame or receiver. Same problem. No definition. No
clarity in the statute. ©No definition of finished
frame or receiver.

The definition comes, Your Honor, purportedly,
in the third section that we focus on, Section 6.9.

And there are two, 1f you will, sections of that
definition, which if the Court will allow, I'd like to
focus on separately.

The first portion of 6.9 states that an
unfinished frame or receiver -- excuse me —-- 1is a
blank, a casting, or a machined body intended to be
turned into the frame or lower receiver of a firearm
or -- I'm sorry, intended to be turned into the frame
or lower receiver of a firearm with additional
machining.

And as we point out in our brief, Your Honor,
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not only is there no definition of finished frame or
receiver to elucidate what an unfinished frame or
receiver 1is, but there's no definition in this statute
of a blank, a casting, a machined body, a frame, or a
lower receiver. Nor is there any clarity of what it
means that something be intended to be turned into the
undefined term of frame or the undefined term of a
lower receiver.

The second section --

THE COURT: Okay.

MR. MCGUIRE: -- of the statute.

THE COURT: In relation to the term spring and
lower receiver, aren't they commonly used? I mean, you
know, anybody who has any familiarity at all with
firearms understands what a receiver 1is.

MR. MCGUIRE: Your Honor, what I would say to
the Court is yes, there are differing interpretations,
definitions, views of what those items are.

THE COURT: No. I mean --

MR. MCGUIRE: But --

THE COURT: -— 1in relation to finished and
unfinished, there might -- there might be something
there. But as to what it 1is, of what a frame or a

receiver is, I mean, isn't that commonly known?
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MR. MCGUIRE: Respectfully, Your Honor, I don't
think so, and I'll try to explain why.

You're aware, I'm sure, of the federal regime
which we utilize regularly where products are submitted
to the ATF and a request is made of the ATF to tell us
whether a particular item, product --

THE COURT: Is a firearm.

MR. MCGUIRE: -- is a firearm or a frame or a
receiver. In the record that the defendants themselves
presented to the Court are three classification letters
issued by the ATF during the Obama administration after
we submitted frames and receivers of our pistol, our
AR-10, and our AR-15 to the government and asked 1is
this a frame or receiver under federal law and is this
a firearm under federal law. And in all three of those
letters, it came back no.

So, my point to Your Honor --

THE COURT: Well, no. It said that it -- the
way I read those letters, it said it's not a firearm.

MR. MCGUIRE: But my point is in order to be a
firearm, it has to be a frame or receiver. There's --
you can't get the firearm without it being a frame or
receiver. And my point to the Court is that we might

have some sense or belief or argument as to what a
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frame or receiver 1s under federal law, but we're not
dealing with federal law here. We're dealing with
state law, with Newvada law, and a brand new statute
which doesn't make clear, and more importantly, does
not incorporate federal law, definitions or --

THE COURT: Yeah. No --

MR. MCGUIRE: -—- understanding.
THE COURT: -- 1t doesn't incorporate the
definitions. But, I mean, it seems to me -- it seems

to me that the terms themselves, frame or receiver, are
commonly known.

Now, whether or not it requires a definition of
what a finished frame is versus an unfinished frame,
well, that's something different. You know, or a
finished receiver or unfinished receiver is something
different. But everybody knows it's what houses the
moving mechanisms. I mean, it's, you know, as a
general term, right? I mean, every manufacturer, every
gun uses that term.

MR. MCGUIRE: Well --

THE COURT: Or those terms.

MR. MCGUIRE: Excuse me, Your Honor. I would
also just, as I'm sure the Court --

THE COURT: I've never heard anything
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different. Well, sometimes they'll call it a complete

stock. But the stock with receiver in the stock on
some rifles. But, you know, I mean, it's the same
thing.

MR. MCGUIRE: There's also the term blank, Your
Honor, casting and machined body. And we respectfully
do not believe, if Your Honor 1is correct, that there's
any commonly understood meaning for those terms. And
those are all terms utilized expressly in this statute.

May I proceed?

THE COURT: Go ahead.

MR. MCGUIRE: Thank you.

Your Honor, the second, and we believe more
important section, of the task or definition for what
an unfinished frame or receiver is, 1s the test
contained in the portion of the definition which says
that in addition to being a blank casting, et cetera,
it also must be an object "that has been formed or
machined to the point at which most of the major
machining operations have been completed to turn the
blank, casting or machined body into a frame or lower
receiver of a firearm, even if the fire control cavity
of the blank, casting or machined body is still

completely solid and unmachined".
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Your Honor, I'm not sure anyone, however expert
in firearms or uninitiated, could possibly determine
the meaning of that highly ambiguous and uncertain
language. When is i1it? Where is the point at which
most of the major machining operations have been
completed? What are the major machining operations?
When are they complete? What's the midway point?
What's the quarter point? What's the three-quarter
point? There's no clarity or definition in the statute
as to what this test could possibly mean. And again,
it's the understanding of the ordinary Nevadan that
controls here.

Moreover, Your Honor, I would dare say that
there's no definition of a fire control cavity as well
in the statute. As I mentioned, Your Honor, we cite in
what I would tell the Court in 37 years of legal
practice is the longest string cite I've ever put in a
brief. Three pages of citation and parenthetical going
back 64 years to an unbroken string of Nevada Supreme
Court decisions. Starting with Laiolo in 1967, running
up to Scott a few years ago.

None are challenged by these defendants. There
isn't a single word in their briefs where they say

these cases don't apply, these cases are
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distinguishable, these cases are wrong. And there's a
reason for that. Because those cases are all good law.
Now, those cases, Your Honor, as we read them, set up
effectively two dominant and controlling propositions.

First, if there are no clear definitions of
important terms, terms that do not have commonly
understood meanings, apropos Your Honor's guestion and
comment, then the statute is unconstitutionally wvague
under the Due Process Clause.

And secondly, as to the machining test that I
just spoke about, if there are no workable standards or
guidelines to understand the statute and the tests
contained therein, then too the statute can be and will
be struck down as unduly vague.

With respect to specific cases, Your Honor, as
to that first point, the lack of clear and definite
definitions, may I call the Court's attention
respectfully to Flamingo in 2009, Nevada Supreme Court
case dealing with the Nevada Clean Indoor Air Act? As
I understand it, the issue was where and when can
somebody smoke indoors.

Your Honor, that statute that was challenged in
that case 12 years ago was struck down because there

was no clear definition of "smoking paraphernalia".
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And remarkably, especially in the context of this case,
no clear definition of what "a large room" was.

In Gallegos, Your Honor, two years earlier in
2007, the case that's probably closest to this one
generally because it dealt with criminalizing
possession of a firearm by a "fugitive from justice".
That case, Your Honor, invalidated the statute at issue
because the term "fugitive from justice" was
insufficiently defined and unclear.

Can anyone responsibly tell this Court that
that term is less clear than the terms that we are
dealing with here, casting, machine body, blank, a fire
control cavity? Surely, there is a commonly
understood, sometimes discussed notion of what a
fugitive from Jjustice is.

In Washoe in 2002, which dealt with the
manufacture of controlled substances, that statute was
invalidated for vagueness because of an insufficient
definition of the "ingredients". Ingredients, Your
Honor. All of us have some idea of what ingredients
are, and these were the ingredients, of course, that
were being used in the manufacture of the illegal or
controlled substances.

In Cunningham, Your Honor, in 1998, a telephone
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solicitation statute was struck down, Your Honor. This
is truly, truly, telling. The Court found that the
definition of "seller, S-E-L-L-E-R" was insufficiently
vague and/or absent. The definition of salesman was
absent. And the definition of telephone solicitation
was absent. And that was enough to strike that statute
down.

In 1980, in Eaves, a case involving criminal
vagrancy, the terms escort and special companion, the
definitions or lack thereof and lack of clarity about
those terms were enough to cause the invalidation of

the statute on vagueness grounds under the Due Process

Clause.

And finally in Laiolo -- forgive me 1f I'm
mangling the name, L-A-I-0-L-0 -- 1967, Your Honor, an
un -- criminal unlicensed banking statute was struck

down because "capitalization", a term we probably all
bumped into in economics class or business class at
some point, that term was deemed to be insufficiently
vague and inadequately defined.

With regard to the second prong or principal
that emerges from these ten Nevada Supreme Court cases,
there's that second principal. Which is that if the

statute lacks workable standards and workable
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guidelines, the statute again and separately can be
struck down on Due Process vagueness grounds.

I recall the Court's attention respectfully to
Scott in 2015, involving hindering the carrying out of
the duties of a sheriff's deputy, to Silvar in 2006,
regarding loitering, loitering in connection with
alleged prostitution to the TR, Thomas Robert case,
2003, involving the rehabilitation of juvenile sex
offenders to the Richard case in 1992, involving
criminal vagrancy, and again of course the Eaves on the
issue of escorts and companions.

To sum up, Your Honor, in regard to what we
believe is the most important of the three-part test
for the granting of a temporary restraining order,
whether or not we have established, and we have the
burden of establishing a likelihood of success on the
merits, those ten cases and the other points that I've
tried to elucidate here, show that we've carried our
burden.

We have other burdens. We have to show that
there is irreparable harm. We've set forth in our
brief several cases, unchallenged, uncommented on in
Nevada law. One of them is Sobol, stating essentially

that damage to one's business and the threat of putting
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one's business out of commission is, as a matter of

law, sufficient, irreparable harm for Due Process

purposes in a facial challenge to a criminal statute.
But the more important point is, Your Honor,

that we have here irreparable injury because we have no

adequate remedy at law. We can't sue the State. If
they knock us out of business -- and our business 1is
quite substantial. If they knock us out of business

because of this statute, we can't go after them for
damages. We'll never recover. We have no adequate
remedy at law.

And finally, Your Honor, as we perhaps
colloquially state in our briefs, we are stuck between
a rock and a hard place. Either we go out of business
and conform with the statute or we risk criminal
prosecution. Which simply and only, if you look at it
in a narrow perspective from the reputation and
standing of the company, would be devastating.

Finally, Your Honor, we need to address and
prove to Your Honor that the public interest is in
favor of or in accordance with the invalidation of this
statute. This is a facial challenge. This statute
doesn't just apply to us. It applies to all Nevadans.

And the risks that are attendant to our situation are
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attendant in spades to the ordinary Nevadan, who
admittedly, doesn't have the exposure and experience
and knowledge in firearms that we do. And they are the
ones, Your Honor, that are the key people here. It is
their knowledge, their understanding of the statute
that is key, and it is the risks to them that tilts the
public interest in favor of invalidation of the
statute.

Finally, Your Honor, we need to address the
balance between that public interest and the hardships
to the party. Now, again, we're in that rock or hard
place position, and similarly so are all Nevadans. On
the other hand, what is it that the defendants would
have to do here? I said to you earlier they didn't do
their homework, they didn't do their job, they didn't
draft a constitutionally sound piece of legislation.
Well, they can do that. They can amend the statute.
Happens regularly in our country, and I dare say in
Nevada.

The balance there, Your Honor, tips decidedly
in favor of Polymer80, and respectfully suggest to the
Court that that's an easy one in terms of the balancing
task.

Now, I would like to reserve some time to --
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THE COURT: What type of -- what type of
security are you proposing?

MR. MCGUIRE: I'm not certain that any kind of
security would be meaningful, Your Honor. But we are
not opposed to whatever security Your Honor might see
fit to impose. In other words --

THE COURT: Well, Nevada law generally requires
a court to impose security on an injunction.

MR. MCGUIRE: Well, this is a temporary
restraining order, Your Honor, and we're prepared to
post whatever security --

THE COURT: Or an -- I mean, whether or not
it's a restraining order -- whether or not you want to
term it as a preliminary injunction or a restraining
order, the law requires security.

MR. MCGUIRE: We would post whatever the Court
saw fit to order us to post.

THE COURT: Okay.

MR. MCGUIRE: And finally, Your Honor, while,
if I might, just reserving a few minutes in reply.

What do the defendants say to all this in their
opposition paper? We submit, with all respect to my
colleague, not much, they're silent on those ten cases.

And that silence is deafening. Their own authorities
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are either inapposite or immaterial. And they have
mantras, Your Honor. Ghost guns, meaning Polymer80 is
bad. Polymer80 is a bad citizen. Polymer80 shouldn't
have the same rights as everyone else because they're
in the firearms industry. Well, that doesn't work.
That's not fair. That's not right. That's not the
law. Although it is emotionally pleasing perhaps for
some.

And secondly, Polymer80 knows. Polymer80 knows
what all these terms mean. Polymer80 knows what's
going on here. And again, Your Honor, what we know or
don't know, as a matter of law, 1s irrelevant. That's
not the test. The test is what the ordinary citizen
can know. And finally, Your Honor, the truth is we
don't know what the statute means within the bounds of
Nevada law.

Finally, Your Honor, as a last resort, the

defendants' dragging, kicking and screaming if you

will, federal law. Now, with one exception, AB 286
does not incorporate any federal definitions. There 1is
one. In Section 6.5 they incorporate, and expressly

so, the definition of "firearm or firearms" under
18 U.S.C Section 924, the federal firearm statute, Gun

Control Act.
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So, the legislature here was able to
incorporate that statute, but it did not, Your Honor.
It --

THE COURT: Hold up. They also incorporated
antique firearm, firearms import or manufacture. So,
those terms they imported from 18 U.S.C Chapter 44 in
921.

MR. MCGUIRE: I think that's that same gun
control statute to which I was attempting to refer.
But the more that they imported -- and I don't take
issue with Your Honor's comment -- the more it shows
that they didn't incorporate these other definitions,
and these other terms now that they're trying to place
before the Court.

In other words, they could have done it, but
they didn't. They made the decision not to include
those terms and those definitions in this statute. So,
they can't possibly bind anyone if they're not in the
statute moreover.

THE COURT: Which makes it more vague.

MR. MCGUIRE: Excuse me?

THE COURT: Which makes it more vague.

MR. MCGUIRE: I would agree, Your Honor.

THE COURT: Because those definitions aren't
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there.

MR. MCGUIRE: I could not agree more.

Finally, Your Honor, as you know, the federal
system, as I've already indicated with ATF and the
submission products, et cetera, 1is apples and oranges
to the Nevada system which does not have such a
facility.

And finally, Your Honor, and this is perhaps
the most ironic and circular part of the whole
argument, if federal law, Your Honor, were to be
imported into AB 286, in other words if you would have
conjoined federal law and AB 286, the majority of our
products would be deemed legal, products that this
statute seek to criminalizes. Many of our products, I
dare say most of our products, do not require
serialization under federal law.

But they would under AB 286, and we don't
believe that the intention of AB 286 is to allow us to
do business with these legal products, but rather to
make criminal -- our products at the risk of criminal
sanction.

THE COURT: Well, why don't you comment one
the -- one of the things that the State's saying is

that all you got to do is stamp your guns with a serial
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number.

MR. MCGUIRE: Well, first of all --

THE COURT: Well, all right. So, the frames --
all right. Your frames and receivers. I shouldn't say
guns. But your frames and -- because it's not. We're

not talking about guns.

I mean, what the State's saying is all you have
to do is stamp them with a serial number.

MR. MCGUIRE: Well, if the -- 1f the State had
wanted us to serialize the frame or receiver, they
could have legislated that. They didn't do that.
That's the notion of importing something into the
statute that isn't already there.

But secondly, Your Honor, we wouldn't know
under Nevada law. Because of the total discretion
given to law enforcement under the statute as to what
would have to be serialized, as to which items or
products to serialize. I will tell Your Honor, the
frames and receivers addressed in those ATF letters,
which the defendants put into the record from the Obama
administration, do not require us to serialize those
frame or receivers. So, 1f Nevada wanted us now to
serialize them, they could have legislated that. They

did not.
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So, would serialization be possible?
Certainly. And many of our products, Your Honor,
perhaps, I don't know, 20 percent, maybe, of our
products these days are serialized. But a lot of our
products aren't, and federal law doesn't regquire that
we do that. And I would submit to the Court that if
Nevada was going to impose an additional burden on us,
it should be included expressly in the statute, and
it's not.

For all those reasons, Your Honor, we'd ask the
Court to grant our motion and issue the requested
temporary restraining order. Thank you, sir.

THE COURT: Okay. Thank you.

Mr. Zunino?

MR. ZUNINO: Thank you, Your Honor.

Just a note on the term ghost guns. I think
that counsel responded to the brief that he thought I
was going to write as opposed to the brief I actually
wrote. I mean, I used the term ghost guns three times
in 15 pages of text.

THE COURT: I read your brief.

MR. ZUNINO: And frankly, that's not a

pejorative. You know, I mean, people who own ghost
guns refer to them as ghost guns. So, the suggestion
PAGE 26
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that I'm kind of turning this into a political
discussion, or that my intent to demonize this industry
is not found anywhere in the actual text of the brief.

So, I note on Nevada case law, and opposing
counsel indicated that there is this long string of
cases that deals with this test that you apply when you
make a facial challenge. And I'm not, as a preliminary
matter, convinced that that's relevant. I mean, I
don't know that as a practical matter --

THE COURT: Well, they have to demonstrate a
likelihood of success on the merits.

MR. ZUNINO: Yeah, but I think that the test is
going to -- I mean, I think if you satisfy one prong of
the test, you satisfy the other prong and vice versa.

I mean -- I mean, I can't imagine a scenario where you
would —-- you could establish that statute does not put
kind of people on notice as to what's prohibited. And
that would also -- that also satisfies this kind of
arbitrary enforcement test. As a practical matter, I
just don't understand how the existence of a two-part
test is relevant here.

I think i1if they can satisfy one, they can
satisfy the other and vice versa. But frankly, they

can't satisfy either because as you noted, these terms
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are commonly understood. They're -- they have an
ordinary meaning, right? So, let me -- let me go back
to actually the complaint that was filed here.

And if you read the complaint, it reads like
they're bringing an action on behalf of random people
who know nothing about firearms. And I would kind of
readily concede --

THE COURT: But do you concede that the test in
Nevada 1is an objective test, not a subjective test?

MR. ZUNINO: It's an objective test that
applies in context, right? So, you have to in
contextualize ingquiry, right?

THE COURT: Well, that would be a -- that would
be an as-applied challenge. This is -- this 1is a
facial challenge.

MR. ZUNINO: Well, with even the cases that
deal with facial challenge, and this Flamingo and this
is Castaneda, they talk about circumstances, right?

You look at whether this is wvague given the
circumstances to which the statute applies, right? And
this statute governs commerce. It governs trade in
firearm components, right? So, you don't ask whether
this would be vague as applied to somebody who's never

purchased a firearm, who's never owned a firearm, who
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knows nothing about firearms. And I think that's a
mischaracterization of the case law that --

THE COURT: But it makes those things illegal.

MR. ZUNINO: What's that?

THE COURT: It makes those things criminal.
So, it's not a regulatory scheme. It's a criminal
scheme.

MR. ZUNINO: It is a criminal scheme. So, that
takes me back to, I cited a U.S. Supreme Court case at
the beginning of my brief. Okay, so it's Village of
Hoffman Estates or something to that effect. And
counsel took issue with that. And what that -- and I
cited that case for a very simple proposition, right?
And it's a proposition that's been embraced by Nevada
as well. And that is that you have to have standing,
right? Ultimately to bring a challenge.

So, i1f they can't show, as a preliminary
matter, that this is vague as applied to them or to
their customers, I mean, I don't -- I don't think we
even get to the facial challenge. Because they can't
clear the standing hurdle here. They can't demonstrate
that this -- you know, and Flamingo does not stand for
the proposition that someone can just come into court

and bring an action on behalf of other persons, right?
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And that's not what happened in Flamingo, the Flamingo
and some small pubs and taverns.

THE COURT: Right. But in --

MR. ZUNINO: But it brought an action --

THE COURT: In Flamingo, they weren't -- they
weren't --

MR. ZUNINO: See, I need --

THE COURT: I mean, you know, they weren't
arrested yet.

MR. ZUNINO: No, they weren't. They brought a

civil --

THE COURT: They were --

MR. ZUNINO: They brought a civil action, Your
Honor. Which --

THE COURT: Which is the same type of action
that we're doing here.

MR. ZUNINO: Yeah, it's a civil action which
requires standing, right? I mean -- I mean -- if
you're a criminal defendant and you're being
prosecuted, you don't have to demonstrate standing. If
you want to bring a civil action, you have to get over
a standing hurdle. And --

THE COURT: Right. But because it affected

them in relation to their employment and their business
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and the ability to --

MR. ZUNINO: Well, Flamingo clearly had
standing, right? You know, I think that statutory
scheme was ambiguous as applied to Flamingo. And the
court never suggested otherwise, right? What that case
did effectively is it allowed Flamingo to bring an
action on behalf of the entire casino industry. They
said look, you can -- you know, and this is a gquestion
of remedies, right? It's a question of if I bring that
as—applied challenge, I'm asking for injunction. I'm
asking you, Judge, to enjoin the statute as it applies
specifically to my conduct.

THE COURT: Absolutely.

MR. ZUNINO: If I bring a facial challenge, I'm
asking you to wipe the statute off the books.

THE COURT: Exactly.

MR. ZUNINO: But in order to ask you to wipe

that statute off the books, I have -- I still have to
demonstrate an injury to me. I can't simply
demonstrate -- there's people out there wandering

around who might not understand what a frame or

receiver is. That doesn't suffice. And that is, as I
understand their argument, what they're saying. Right?
I can just out of -- out of -- you know, out of
PAGE 31
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the woods argue that well, somebody on Park Avenue
sitting in a -- in a penthouse apartment might not
understand what a frame or receiver 1is. You know and I
know what a frame or receiver is. Those terms are well
understood among people who buy and sell and own
firearms, right? And if you open the owner's manual to
your -- to your lever action rifle or your
semi-automatic shotgun, you're probably going to see a
diagram, and it's going to show you how to clean the
gun, and it's going to show you exactly where your
receiver is.

Same goes for a -- for a frame. You know, the
frame, when we're talking about a pistol, a

semi-automatic handgun, that forms the bottom half, you

know. And manufacturers use —-- they number those
frames, right? So, they give -- they give customers a
reference point. So, if I buy, for example, you know,

a Glock 27, I know that I'm purchasing a subcompact,
right? 40 caliber subcompact pistol, right? And
that -- and that's a reference to the frame.

So, people who buy and sell firearms understand
what these terms mean, right? And what you're
suggesting is that --

THE COURT: But what's not so clear is -- all
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right. Everybody has -- all right. So, there -- 1
think you're correct in the fact that there's a general
understanding of what a frame or receiver is. But what
is the difference in relation to an unfinished frame or
receiver?

MR. ZUNINO: So, I think that's right.
Arguably, that's a continuum, right? And I -- and I --

THE COURT: Well, but this is the problem.
Like -- like smoking paraphernalia, it's a continuum,
right?

MR. ZUNINO: Uh-hum.

THE COURT: So, what am I -- one of my things
in relation to this from blank, all right, so you have
a block of plastic or polymer or whatever you want to
call it. Okay? So, and you heat up that block, and
then you have a frame, a functional frame. Okay? And
then in between there are all this -- these com -- you
know, these different stages of what could be
"completion". And the statute indicates -- and the --
or the definition indicates to the point at which most
of the major machining operations have been completed.
What does that mean? What does that mean?

MR. ZUNINO: Yeah, that -- it's not --

THE COURT: I'm having a problem understanding
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what that is.

MR. ZUNINO: I think it's synonymous with this
kind of 80 percent kind of finished standard that the
federal government -- I mean, that was -- that was the
target, right? And that's why I discussed federal law.

THE COURT: All right. So, if it's 80 percent,
their blanks are still legal.

MR. ZUNINO: No. Well, 79 percent then. I
mean, there's a line at 80 percent, and manufacturers
build these right up to that line. You know, as far as
I know, right, they build them right up to the line.
And that's what this statute is getting at.

THE COURT: Right. But it doesn't say -- but
it doesn't -- it Just has this most of major machines
operations.

MR. ZUNINO: Most. They don't quantify it,
right? They don't quantify --

THE COURT: They don't quantify. There's no --
doesn't that lead to the possibility of arbitrary
enforcement. In this particular -- in this particular
case, well, you have a place to insert a magazine, so
that's most of the -- is that most? So, if you put a
magazine hole there?

MR. ZUNINO: I think you have to read that term
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most in conjunction with the mens rea requirement,
which 1s intent. So, and ultimately, that's -- that --
all criminal statute, right, kind of rely upon juries
to decide whether there's an intent to turn that into
an operable firearm. Whether that was purchased or
possessed with the intent to turn it into an operable
firearm. And we don't -- you know --

THE COURT: But why didn't you put that?

MR. ZUNINO: What's that?

THE COURT: All right. So, if you were to
just -- it seems to me that if you would have just
stopped, you know, the definition would have said needs
a blank, casting or machine body. And we'll get to
those definitions. You know, I mean, I think that
they're relatively clear. But there could be some
continuity of misunderstanding in relation to those as
well.

But that's intended to be turned into a frame
or lower receiver of a firearm with additional
machining period. Well, then if you do that --

MR. ZUNINO: Let me --

THE COURT: All right. So, if you do that --

MR. ZUNINO: You expand the range.

THE COURT: Then you -- then you don't add this
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other requirement, then all there is an intent element.
So, you intend that that become a finished frame?

MR. ZUNINO: Yeah, but you can't get into
somebody's head obviously and know whether they intend
to turn a block of steel into a --

THE COURT: There's a lot specific intent
crimes out there. Murder in the first degree.

Specific intent, premeditation. You don't -- you
don't -- can't read the guy's mind. But by the actions
of the parties you certainly can.

MR. ZUNINO: Well, and that's I guess the point
I'm making. Is that -- is that this most absolutely
narrows the range of potential scenarios, right?

THE COURT: I know --

MR. ZUNINO: Which is a good thing.

THE COURT: I know where is most? Is it
just -- is it just the frame itself as long as there's
no indentations in it or holes? Is it -- all right.
So, this is -- this is the scenario. What if I'm at
home, and I'm "machining a piece of wood". Okay? And
my five-year-old wants a rubber band gun. Okay? So, I
take that piece of wood, I turn it, I make it into --
you know, I take a band saw, and I cut out what looks

like a firearm. And I put a couple of sticks on it so
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that you can put a rubber band on it when you push it
up . You've seen a rubber band guns before, right?

So, 1is that mostly completed? Because all I
have to do to make that a functional receiver or frame
at that point is actually just -- all I have to do is
take my router and route out the works on it. I mean,
if I have the proper tools, take my Dremel or router,
route out the proper works on it, put a couple of holes
in it, and I can have a -- I can have a functional
weapon.

So, where does that most come in?

MR. ZUNINO: Well, a firearm --

THE COURT: Where is that point?

MR. ZUNINO: I mean, a rubber band gun's not a
firearm. I don't think you would ever be prosecuted

under that scenario because you still have to have an

intent to turn something into a firearm. And a
rubber -- a wooden rubber band gun is not a firearm, I
would submit. I mean, we can argue with that.

THE COURT: Well, it's not a firearm as defined
by the statute because it has to be an explosive
projectile. I mean -- okay. So, I think the firearm
definition itself is fine.

But one of the problems is, you don't -- you
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don't indicate -- there's continuity of potential
arbitrary enforcement just like there was with the
paraphernalia issue. All right. Just 1like, you know,

in relation to the Clean Air Act and making that

criminal because -- I mean, we could say it's obvious
it's not an air freshener. I mean, like they said in
Flamingo or -- but it's not so obvious with the huge

range in between what is a piece of plastic
potentially, or a piece of metal potentially, or a
piece of wood potentially to the finished product.

And if you're going by the 80 percent rule of
the federal government, then that 80 percent -- and
then -- well, but you're not because you're pushing it
down to the 79 percent. Well, maybe 60 percent. Or
maybe 50 percent complete. And how do you determine
50 percent completeness versus 80 percent completeness?
Or a hundred percent complete? How do you determine
those things when none of that is defined in the
Statute?

MR. ZUNINO: Well, I think the words most in
the intent element narrow the possible range of
prosecutions to a point to where you're just simply not
going to have arbitrary enforcements, right? You're

not going to have arbitrary enforcement within that
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range, right? You know, I think it's always possible
to kind of parse the statute and find ambiguity in it.
I mean, that's true of every criminal statute, right?
So, we kind of have to look at this from a common sense
perspective, and we have to recognize that
prosecutorial discretion weighs into the decision to
charge anyone with a crime. And ultimately we trust
our prosecutors to make responsible decisions, right?
So, I mean, like, let's take for example, the
intent element of attempted murder, right? I mean,
what if my wife decides that she's going to feed me,

you know, meals that are high in cholesterol every

night and that's -- and it's her intent to kill me?
Well, I mean, that's absurd. I mean -- I mean, no one
would ever prosecute her under those scenarios. But we

can always kind of invent scenarios where the
application of a statute would be wvague. Right? And
that's kind of what Polymer is suggesting.

Because I can conjure a scenario where this
might be vague, and you have to strike it down, Your
Honor. And that's simply not the test. I mean, the
test is -- the text, you know, vagueness permeates the
text such that an ordinary person couldn't understand

what's prohibited here. And I think ordinary people
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understand. Like, I shouldn't buy one of these things,
one of these receivers that's nearly complete unless it
has a serial number on it, right?

So, that, I suppose, takes me to the gquestion
of irreparable harm, right? 1Is we don't -- we don't
right now know anything about Polymer80. We don't know
where they're manufacturing operations are. We
don't -- you know, I can glean from looking at their
website that they sell stuff all over the country,

right? This statute does not have any extra

territorial application. I mean, it applies in Nevada,
right?

THE COURT: Right. You can't -- you can't sell
it from Nevada. So —-

MR. ZUNINO: I think you can, right? There's
an exception in there for transactions between licensed
FFL's. Polymer80 is a licensed FFL. It can have
subsidiary to transfer to these other states. I mean,
there are easy, easy ways to mitigate any potential
damage that would result from this. And they haven't
even suggested, you know, what is the harm. They
haven't even tried to quantify the harm or tell us.
They Jjust told us we're going to go out of business,

right?

PAGE 40 APP 000070




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

But common sense tells me otherwise. I mean,
common sense tells me that they sell these things all
over the country, and there are exemption for transfers
between FFL's. They're not even challenging, as I
understand it, Section four which deals with
manufacture, right? And I don't know whether they have
a manufacturing facility in the State of Nevada or
whether they outsource that to other states.

THE COURT: Well, I think -- all right. So,
but there's a difference with that one. Because that's
manufacturing a firearm.

MR. ZUNINO: Well, there's --

THE COURT: Okay. So, it's not manufacturing
an unfinished frame or receiver.

MR. ZUNINO: Well, it's --

THE COURT: It deals specifically with
manufacturing and assembling a firearm.

MR. ZUNINO: But I guess the point is that
that's the only provision in this statute that could
conceivably put them out of business. Assuming they're
manufacturing firearms in the State of Nevada. And we
haven't heard any of those facts, right?

THE COURT: Well, I mean, but that's a federal

violation too. I mean, if they're manufacturing
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firearms without serializing them, it's a federal
violation of the Gun Control Act.

MR. ZUNINO: Yes, 1t was a federal law that
puts them out of business. It's not AB 286, right?

THE COURT: Well, on that one.

MR. ZUNINO: Yeah.

THE COURT: I would agree because it's firearm.
We're talking about fire, not the first two sections of
the bill which relates to criminal possession of and/or
transfer and/or other things of "unfinished frames or
receivers". All right. So, firearm is clearly
defined, and it's clearly defined in the statute
itself. So, and --

MR. ZUNINO: So, where's the harm?

THE COURT: And even the other section, even
section five, shall not possess, sell, offer to sell
transfer, purchase, transport, receive a firearm that
is not imprinted with a serial number issued by a

firearms importer or manufacturer in accordance with

federal law. So, you can't have a firearm that doesn't
have a serial number on it. It is illegal to possess
it.

MR. ZUNINO: A consumer 1n Nevada.

THE COURT: Anybody.
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MR. ZUNINO: A consumer in Nevada.

THE COURT: Anybody. I --

MR. ZUNINO: Well, an FFL --

THE COURT: A person is a -- is a large -- 1is a
large thing. Now, and I agree that, you know, I mean a
non-serialized weapon, that illegalizes people's
possession of non-serialized guns, right?

MR. ZUNINO: Yeah.

THE COURT: So, you can't have it -- you can't
own a gun that doesn't -- with a couple of exceptions
that are in this statute itself.

MR. ZUNINO: But it does not prevent FFL's from
transferring unserialized parts and firearms between
themselves, right? I mean, at some point -- I mean, if
the firearm or the unfinished frame or receiver is sold
within the State of Nevada, then it has to have a
serial number. If it's sold elsewhere, 1t doesn't
necessarily have to have a serial number depending upon
the law of the state where it's sold, right?

So, if it's sold in New York, vyou know, there's
a —-- there's a reg -- there's a registry, right? So,
it's going to have to have a serial number in New York.

THE COURT: But it limits the ability to

transfer only to other firearms importers or
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manufactures.

MR. ZUNINO: Yeah. So, and dealers, right?

So, we've got -- we've got dealer -- you know, we've
got any -- according to the search warrant, right, that
T —--

THE COURT: Well, there's no -- there's no

dealer provision except through January 1lst, 2022.

MR. ZUNINO: Well --

THE COURT: Then you can't -- then you can't
give it to a licensed dealer anymore. You can only
give it to an importer or manufacturer.

MR. ZUNINO: Well, and that's a good point. Is
virtually all of these provisions do not go into effect
until January 1, 2022. So, we also have a ripeness
issue with respect to the claim for a temporary
restraining order. I mean, a temporary restraining
order is good for 14 days. This thing doesn't go into
effect for six months. So, what exactly are we
restraining with the temporary restraining order?

I mean, a temporary restraining order issued
within the context of this case amounts to an advisory
opinion. It amounts to a kind of an advance ruling on
the -- on the merits, right?

THE COURT: Right.
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MR. ZUNINO: There's nothing to restrain.

THE COURT: All right. So, but Section 3.5
became effective upon passage.

MR. ZUNINO: Yeah, but then there's this rule
of construction that said it shall not be construed to
prevent the sale of a firearm or the sale of an
unfinished frame or receiver prior to January 1lst. So,
Section 10 deals with the effective date. And then
Section 5.5 effectively provides this grace period that
exists until January 21st, 2022. And so, there's -- at
this point there's nothing to restrain, right? TUnless
they're -- unless -- unless they're manufacturing
firearms, right?

And then Section Four applies, and that was

effective upon passage and approval, and this rule of

construction does not apply to Section Four. I mean --
I mean, this is -- this is kind of difficult to
decipher, you know. And it took me, you know, probably

an hour or two to figure it all out and how --

THE COURT: You know, another --

MR. ZUNINO: -- the pieces fit.
THE COURT: -- another problem, you know, with
the statute itself it's a negatory. Because it says

the unfinished frame or receiver is required by federal
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law to be imprinted with a serial number. Well,
unfinished frames and receivers -- or frames or
receivers that are not firearms don't require serial
numbers.

MR. ZUNINO: Yeah, but again, this goes to the
question of --

THE COURT: So, they're not required to put a
serial on it. So, how do you -- how could they put a
serial number on an unfinished frame or receiver?

MR. ZUNINO: They could because federal law
doesn't forbid that. I mean, if they put a serial
number on an unfinished frame or receiver, who's going
to complain. The ATF's not going to complain. I mean,
they could mitigate, assuming they have --

THE COURT: Who's going to track it? They
don't have to report it on their -- on their reporting
requirements.

MR. ZUNINO: Yeah.

THE COURT: All right. So —--

MR. ZUNINO: You're right. It's a loophole.
It's a loophole.

THE COURT: So, you have -- so, where are these
serial numbers going to go? Is there any requirement

for their manufacturer to maintain those serial numbers
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anywhere in their business? Is there -- I mean, as
opposed to the Gun Control Act?

MR. ZUNINO: No. I agree that the statute 1is
flawed in that respect, right? But that doesn't make
it unconstitutional.

THE COURT: I can put 123 on all my guns. It
could be the same --

MR. ZUNINO: Yeah.

THE COURT: -- serial number.

MR. ZUNINO: And I think you avoid prosecution
under that scenario. You know, there's a -- there's a
loophole in this, right? And that doesn't make it
unconstitutional, right? That has nothing to do
with -- but it does go to the gquestion of damages --

THE COURT: But --

MR. ZUNINO: -- and whether they're going to
suffer irreparable harm as a result of the enactment --

THE COURT: The problem is --

MR. ZUNINO: -- of this statute.

THE COURT: The problem is it says, "The
unfinished frame or receiver is required by federal law
to be imprinted with the serial number". Okay? But
there -- but if it's not a firearm, which is what

you're saying an unfinished frame or receiver is not a
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firearm and it's meant to deal with that gap, then it
is not required by federal law to be imprinted with a
serial number. That's the problem.

You put this require. Unfinished frame or
receiver is required by federal law to be imprinted
with a serial number. So, they can't just put a serial
number on 1t because it's not required to have a serial
number. Even if they put a serial number on it,
because the unfinished frame or receiver is not
required by federal law to be imprinted with it,
they're still in violation the statute.

MR. ZUNINO: It says -- okay. So, the
transport, it says, "Unlawful to possess, purchase,
transport, or receive an unfinished frame or firearm.
Person 1is" -- okay. So, or the -- "or the unfinished
frame or receiver is required by federal law to be
imprinted with a serial number issued by a firearms
importer or manufacturer."

So, I mean, they can -- they can concede,
right? They could concede. This is some -- I mean,
whether it's finished or not is kind of, you know, an
abstract discussion, right? I mean -- I mean, they can
say look, under these circumstances we're going to

treat this like it's -- like i1it's finished. We're not
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going to invoke this 80 percent, 79 percent rule.
We're going to serialize it, and we're going to record

it. Right? They can do that very easily and avoid any

damages under this -- under this.
You know, they can't prove -- my point is they
can't prove irreparable harm. Because it's very easy

for them to mitigate their damages virtually completely
by putting a serial number on there. They -- I mean,
they decide whether their frames are finished or not.
Right? They -- you know, the ATF is not going to be
looking over their shoulder saying wait, you can't put
a serial number on that. That's not finished. I

mean -- I mean, they don't -- they don't do that.
They're not going to do that. Right?

Polymer80 decides what's finished or what's
unfinished. So, it -- so, it has the ability to
serialize these parts and to record them, and thereby
mitigate any damage that might result from the
enactment of this statute. Which by the way, hasn't
gone into effect yet.

THE COURT: See, but that -- but that goes to
the previous point. Who's determining what's finished
and unfinished? And what most of the --

MR. ZUNINO: I think for purposes of
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determining whether they're going to serialize a frame
or receiver, they decide. They decide. Right? They
can make that decision --

THE COURT: All right.

MR. ZUNINO: -— right? If they choose not to
serialize --

THE COURT: Do they decide --

MR. ZUNINO: -- then they risk prosecution.
Right? It's that simple.

THE COURT: Do they decide that most of the
mechanisms are not there either?

MR. ZUNINO: Well, I mean, the only thing that
has to be serialized is the frame or receiver. Right?
The other components are not part of the analysis.
Right? Although they suggest that they are. They say
we sell all kinds of stuff, and we don't need --

THE COURT: I'm talking about the frame or
receiver. Do they --

MR. ZUNINO: Okay.

THE COURT: Do they make the determination that
most of the -- most of the major machining operations
are not completed?

MR. ZUNINO: I think that that is --

THE COURT: Who makes that determination?
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MR. ZUNINO: -- a risk that every manufacturer
has to take. I mean -- I mean, if they want to -- 1if
they want to kind of play games, and they want to
target this market for unserialized firearm parts --
which, I mean, that's where the demand is, right? And
the demand primarily is for AR-15. That's why people
are buying lowers and uppers and all that. I mean,
that -- they're dealing in parts for AR-15's, more or
less, and semi-automatic pistols.

But I think the driver of this is the -- is the
market for AR-15's. Right? And they -- and they have
to make a decision, do we want to still kind of walk
this, right? Do we want to still play this 79 percent
game? Are we just going to put a serial number on this
and stop worrying about this, and just take a chance
that people are still going to buy our products, even
if they don't have -- even if they have serial numbers,
right? And I would submit there's a lot of
do-it-yourselfers that would buy these regardless of
whether they have serial numbers. Right?

So, I mean, that's a decision for them. I
mean, every business decision involves a risk if
you're -- 1if you're going to kind of play along the

fringes, right? Or along the edge, right? It's easy
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for them to avoid prosecution, and it's easier -- it's

very easy for them to mitigate their damages

potentially under this. I mean, we don't have
irreparable harm. And at some point, I would submit,
you know, we have -- we should have a kind of a more

lengthy, you know, discussion and hearing, maybe we
even have evidence. We'll hear from a gunsmith or
someone that can --

THE COURT: Well --

MR. ZUNINO: -— tell us that these words are -

THE COURT: We certainly will.

MR. ZUNINO: Yeah.

THE COURT: We certainly will for the trial in
this case. I mean, at this time -- at this point, the
standard is likelihood of success on the merits.

That's the standard. And irreparable restraint. So,
which could be a balancing of the public interest. So,
you know, I mean, and under Nevada law, it's clear
that, you know, the designation of injury to a business
can be considered irreparable injury. There's case law
on that.

MR. ZUNINO: Yeah, if there's an injury. I
mean -- I mean, we don't have any facts that suggest

there's --
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THE COURT: Well, I have an affidavit.

MR. ZUNINO: What's that?

THE COURT: I have an affidavit.

MR. ZUNINO: I think we know very little about
Polymer80 or how this is going to damage their
business. Right? And it's very easy for them to
mitigate, assuming there is going to be some damage,
right?

I mean, 1f they're -- if they're a prominent
national leader, they've got sales all over the
country. Right? And there are ways to continue making
those sales until we sort this out. Right? And I
would -- I would submit that perhaps that --

THE COURT: But the one that focuses directly
on their business interests becomes -- is effective
now.

MR. ZUNINO: Well, the manufacturing provision

is.

THE COURT: Right.

MR. ZUNINO: Right?

THE COURT: No.

MR. ZUNINO: That's the only one that's
effective. I mean, because --

THE COURT: Read --
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MR. ZUNINO: -- 3.5 —--

THE COURT: 3.5 -- well, 3.5 is effective.
So —--

MR. ZUNINO: It's —--

THE COURT: Person shall not sell, offer to
sell, transfer an unfinished receiver.

MR. ZUNINO: Unless the person is a firearms
importer or manufacturer. That's Polymer80.

They're --

THE COURT: And recipient of the unfinished
frame or receiver is a firearm importer or
manufacturer.

MR. ZUNINO: That's right. Yeah, the transfer
has to occur between, you know, subsidiaries or related
companies that sell them. Right?

You know, they can't sell their unfinished
frames at this point without serial numbers to Nevada
based consumers. Right? That's an easy one. But I
don't agree that that's unconstitutional, that
prohibition is unconstitutional, and I don't agree that
puts them out of business.

THE COURT: Okay. So, what happens if they go
and open a P.0O. Box in Utah in their own business name,

and they ship it to themselves in Utah because they're
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an FFL, and then from Utah they ship it to somebody in
Nevada?®

MR. ZUNINO: Well, I mean, I don't -- well, I
think the consumer's going to be subject to
prosecution. That's a problem, right? I don't think
that --

THE COURT: Well, I think that's a big problem,
and so --

MR. ZUNINO: You know --

THE COURT: —-—- does the consumer.

MR. ZUNINO: I mean, that's a problem for the
consumer, right? And I would hope that Polymer80
wouldn't do that.

THE COURT: But I -- no, but what I'm -- all
right. So, all right. Okay. Anything else?

MR. ZUNINO: So, just to point out kind of the
balancing of equities. Right? I think there's overlap
between the irreparable harm prong and the test and the
balancing of that.

THE COURT: Okay. If the Court were to issue
an injunction in this particular case, or preliminary
injunction, what do you believe that the security
posted should be?

MR. ZUNINO: You know, I have no idea because I
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have no idea what their sales look like. You know,
what their Nevada sales look like. I don't --

THE COURT: Well, I guess —-- I guess the
guestion I have for you 1is, have you come up with an
estimate of costs to try this?

MR. ZUNINO: Cost to try it?

THE COURT: Right.

MR. ZUNINO: No. No idea.

THE COURT: Okay.

MR. ZUNINO: Thank you, Your Honor.

THE COURT: You're welcome. You're welcome.

So, I'll give you a chance to reply here in a
second, Mr. McGuire. But we're going to take a brief
recess.

(Recess.)

THE COURT: Okay. Mr. McGuire, do you have any
rebuttal argument?

MR. MCGUIRE: Yes, Your Honor. Thank you, and
I'll be brief.

Now, for the first time in argument, this
morning, Your Honor, we heard Mr. Zunino raise on
behalf of the defendants the issue of ripeness. Two of

the three provisions that we challenge are in effect,
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Section 3.5 and Section 6.9. He quite rightly pointed
out that 3.1 is not in effect until January of next
year.

However, the lead case that we have found on
the ripeness, the TR case, which I referred to earlier
from the Supreme Court of Nevada, dealt with the
similar issue. And stated that ripeness is determined
by whether or not there's hardship or harm to the
parties in withholding judicial review and whether the
issues before the Court are suitable for judicial
review. Well, we would submit given the law that we've
cited about the irreparable injury to us, presumed to
us because of the Nevada law decisions you mentioned,
the harm to us is gquite clear i1if these issues were not
addressed.

And secondly, that the issues of the
constitutionality of a new criminal statute, I can't
think of anything more suitable for a decision by this
court than that.

So, I would submit to the Court that if you
want briefing or further argument on ripeness, we'd be
prepared to submit it. But we believe TR, and this
would be 119 Nevada 646, disposes of the ripeness

issue. Not to mention the fact that the issue was not
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raised in the briefing at any point prior to today.

Your Honor, secondly on the issue of what we
were calling, and I think it's an interesting point and
term and useful, the continuum. It was precisely --
and I didn't use that word, I probably should have.
But that's kind of the core of the issue before the
Court with regard to the second portion of the
definition of unfinished frame or receiver.

And the core question is, is I think you put
your finger on it. Where along that continuum do we
enter what I crudely call criminal land. There's been
no answer to that in the statute. There was no answer
to that in the opening brief of the defendants'. And
there was no answer today that I could detect from
Mr. Zunino. It isn't -- understandably. I'm not
faulting him. It's entirely uncertain. Entirely
unclear, and that if you will is the guts of our
argument to the Court.

Finally, Your Honor, on the issue of a bond.
am a New York lawyer, and you know I'm here pro hac
vice. But my understanding of a bond after all these
years of practice across the country is that in this
kind of a setting, the bond -- the purpose of a bond

would be to protect against any damage that might ensue
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to the party against whom the restraint is issued
stemming from that restraint.

We can't see any harm to the State, palpable,
discernible harm to the State, that could be gquantified
in money that would redound to the State if Your Honor
were to issue the requested relief. We will abide by
whatever ruling Your Honor makes, but our position
is --

THE COURT: Left and right, restraining orders
issued by judges have been declared void by our Supreme
Court because there's no security.

MR. MCGUIRE: Your Honor, I am not for a moment
suggesting otherwise or that Your Honor shouldn't issue
some form of security. Our position is 1t should be
nominal or close to nominal. I think that we have a
constitutional right to file this lawsuit. And the
State's costs in defending it I don't think should be

the measure of what the bond should be, respectfully.

But we do agree that a bond is in order. We just ask
that it be nominal or close to nominal. Thank you,
sir.

THE COURT: Okay.
All right. So, a couple of things here. How

long before we can get this tried? Because 1t seems to
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me that the issues are pretty straightforward. There
would be some evidence. How much discovery would be
required to get this thing tried? I would assume there
would be some expert testimony.

MR. MCGUIRE: As plaintiff, we would like to
proceed as expeditiously as you'll allow. We, at
trial, probably would, based upon what I'm thinking
today, would probably proffer an expert. Obviously,
we'd be prepared to provide discovery as relevant to
these claims. I'm not sure what it is. But we're
ready to go, Your Honor. We'd like to move forward.

THE COURT: And what do you think, Mr. Zunino,
from the State's perspective?

MR. ZUNINO: Your Honor, I don't know that we'd
need a great deal, if any discovery from --

THE COURT: Well --

MR. ZUNINO: -- Polymer80. I think we need --
we need a -- I think they have the burden obviously.
So, they're going to have put up a witness. They can't

just say these --

THE COURT: Yeah, I would think you would have
some kind of rebuttal expert.

MR. ZUNINO: And I think we'd have a rebuttal

expert, you know, to discuss the kind of terms and what
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they mean, and what the, you know. So, but I don't
anticipate it would take a great deal of time to
prepare for trial and to get it on. You know?

THE COURT: Okay. All right.

Okay. So, clearly in Nevada when a criminal
statute 1is reviewed by a court on due process grounds
for facial invalidity because of the vagueness issues
in relation to the statute the standard is enhanced.
Flamingo Paradise Gaming made clear that in Nevada
under the Nevada Constitution, the criminal statute has
a heightened test unlike a civil statute. Where in a
civil statute it can certainly be "as applied" in any
particular case as long as something out there in the
civil statute could be deemed constitutional. But in a
criminal statute that's not the case.

In a criminal statute all that's required is
preliminary showing for a preliminary injunction is the
likelihood of success on the merits. And in this
particular matter, based upon the definitions as
provided for in AB 286, and most specifically
Section six subsection nine, which amends NRS 202.253,
the definition of -- it appears to this Court
preliminarily that the definition of unfinished frame

or receiver 1is vague based upon the terms and lack of
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definition in the statute.

Which indicates under Nevada case law that
there's a likelihood of success on the merits in
relation to what in fact an unfinished frame or
receiver means. What it is. And it could be subject
to arbitrary or discriminatory enforcement based upon
there's a likelihood of success on that issue based
upon the continuity or continuum of levels of what is
or is not mostly completed in relation to a frame or a
receiver.

It is also unclear as to what the legislature
meant by blank casting or machine body. But in
relation to those terms, they appear to the Court to
potentially be general manufacturing terms. Now, 1if
they are general manufacturing terms and that's
indicated in the legislative history -- nobody provided
me any legislature history for the preliminary
injunction. So, I have no idea what the legislature
intended at all in relation to this. That may or may
not be sufficiently vague.

The Court does not believe in relation to this

preliminary injunction that a frame or receiver 1is

so -- a frame or lower receiver 1s so unclear as to be
vague. I think they're common terms in relation to
PAGE 62
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firearms. So, that in and of itself I don't believe 1is
vague. But I believe unfinished frame or receiver 1is
vague at this point. So, specifically that's my
statement of specifics in relation to entering a
preliminary injunction.

The Court believes there's a reasonable
probability of success on the merits in relation to
this matter. And also because of the current enactment
of Section 3.5 of AB 286, which deals specifically with
selling unfinished frames or receivers, the Court finds
that clearly the business may be impacted. Their
ability to mail and sell frames and receivers or offer
them for sale in the State of Nevada will be impacted,
so there's a substantial hardship on the parties, on
Polymer80.

And the Court also finds that because of that
hardship, Polymer80 has that standing because they
would be unable to conduct business as they commonly
have in the past. So, the Court finds that there is a
probable -- probability of irreparable injury if they
are unable to conduct business.

Court also finds that the legislature, you
know, in relation to this, only used limited

definitions from the Gun Control Act, and at this point
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it is presumed by this Court, because they failed to
include the others, that they did so purposely. Which
created additional -- which potentially created
additional vagary in the law.

I would also indicate that there is support
that the possibility of a loss of business certainly
could give rise to irreparable harm, which is not
measurable in this particular case. The Court at this
point, without further evidence, 1is unconvinced that
the plaintiffs could just serialize these frames,
whatever they are, as they defined it in the statute.
By definition under federal law an unfinished frame or
receiver i1s not a firearm. So, therefore, an
unfinished frame or receiver, which is not a fire --
well, all right.

First of all, unfinished frame or receiver 1is

never defined in federal law either. There's no
definition for unfinished frame or receiver. It's a
firearm. It's a firearm or not a firearm. So, there's

no requirement for anything other than a firearm to be
serialized. And if it's not a "firearm", that is what
is being proposed as an unfinished frame or receiver,
by definition in the State of Nevada, it's not required

under the federal law to be imprinted with a serial
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number.

And if it was required to be imprinted with a
serial number, they -- I'm sure they would have serial
numbers on it or else they wouldn't be in compliance
with the Gun Control Act.

The Court is going to order security in the
amount of $20,000 bond. The Court is going to enter
its injunction in relation to Section 3.5 of AB 286 to
the enforcement by the State of Nevada to that section.

The Court does not find at this point that
Section 3 of AB 286 that because it does not become
effective until January 1st, 2022, that there's any
hardship imposed because it is not currently effective
and no person -- any person can still possess,
purchase, and transport, and receive the same. So, I
am not issuing an injunction as to Section 3.

MR. MCGUIRE: Is that 3.1, Your Honor?

THE COURT: All right. It's three. All
right --

MR. MCGUIRE: Section 3.

THE COURT: Section 3. And then it's one and
two.

MR. MCGUIRE: Got 1it.

THE COURT: So, 1t's Section 3 of AB 286.
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There is no section 3.1. So, 1t's Section 3.

MR. MCGUIRE: Got it.

THE COURT: Okay? Because at this point it's
not effective. And it won't be effective until
January 1lst of next year. And it's this Court's intent
to have this matter tried prior to that time.

In the event we can't do that, the parties will
be granted leave to request an additional injunction as
against that section if it becomes a necessity.

Court also notes that Sections 4 and Sections 5
of AB 286 are not at issue. And Sections 4 and
Sections 5 of the statute clearly makes it unlawful,
illegal, and criminal in the State of Nevada to own or
possess or assemble or manufacture a firearm without a
serial number. Now, the status of those sections are
not before the Court, but with very few exceptions as
provided for in the statute, you might get a Polymer80
frame or receiver.

But the fact of the matter is, you better not
put it together because -- in the State of Nevada
because i1f it doesn't have a serial number on it,

you're in possession of it, it is going to be illegal.

And that goes -- that is effective as of right now.
So, Sections 4 and 5 -- oh, no. Five goes into effect
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January 1lst. But four is effective right now.

So, 1f any person manufactures or assembles a
firearm right now without a serial number on it in the
State of Nevada, they are subject to the criminal
penalties that are set forth in the statute. And I
would indicate that assemble and manufacture are
defined in that statute.

I'm surprised that they held off -- well, I'm
not really surprised that they held off until January
lst first on Section 5. But the fact of the matter is,
that's the possession statute. I guess 1t gives people
the ability to get rid of their unserialized weapons
prior to January lst of 2022, before it becomes
illegal, and simple possession becomes a gross
misdemeanor and then a felony.

So, this injunction only relates to Section
3.5. The State is prohibited from enforcing the
statute, and all defendants are prohibited from
enforcing the statute pending final determination by
the Court. Okay. So, that'll be the order.

All right. So, what, two days to try? Maybe
three? What do you think?

MR. MCGUIRE: We'd say three to four days, Your

Honor.
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MR. ZUNINO: Three sounds adequate to me.

THE COURT: All right. So, I can do it
November 30th through December 3rd.

MR. MCGUIRE: Is that November 30th through
December 3rd, Your Honor, did you say?

THE COURT: Yes. Or we can do it the 21st
through the 23rd. But does everybody want to be here
right before Christmas Eve?

MR. MCGUIRE: We're clear from the 30th to the
3rd, Your Honor, if that's convenient for you.

MR. ZUNINO: Your Honor, I prefer that window
as well.

THE COURT: All right. So, we'll set it for
trial the 30th through the 3rd. Discovery opens as of
right now. We're not going to hold a case management
conference. I'm going to waive your necessity to do
early case conference in this particular matter.

Discovery will open right away. Any 16.1
disclosures will be provided to the parties immediately
within the next ten days.

We're going to have expert disclosures, initial

expert disclosures will be on or before August 20th.

Rebuttal disclosures on or before September 20th. Just
wanted to make sure it wasn't on a weekend. Discovery
PAGE 68
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will close November 1lst.

Any motion in limine's will be to the Court by
November 8th. Trial statements will be due to the
Court pursuant to Third Judicial District Court Rule.
And I will order that the parties meet and confer prior
to that time to resolve any evidentiary issues prior
to, and I will provide that in my order.

I don't believe that this is a subject for
settlement conference, so the Court's not going to
order one. It's a legislative enactment. I don't
believe that the attorney general has any authority to
settle this matter. Okay?

MR. MCGUIRE: If the parties are inclined to
file a motion for summary Jjudgment, Your Honor,
deadline for that?

THE COURT: I'll put it on the 8th too.
Because it's a -- it's a complete legal issue. But,
you know -- all right.

So, I'm going to hear the evidence on November
30th to December 3rd. So, you know -- you know, any
other evidence that may exist in this particular
matter. So, you know, the fact of the matter is, you
know, doing -- because of the timelines that we have

here and the fact that we're going to get this thing
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tried in five months, even if you file a motion for
summary judgment, I'd probably consolidate it with the
trial. So, I just want to say, I would likely
consolidate it with the trial.

MR. MCGUIRE: Understood.

THE COURT: So, you know, I mean, everybody
indicated to this Court that they could do it in an
expedited time frame, and that's what we're going to
do, so.

So, this is what I'm -- this is what I'll do.
Mr. McGuire, Mr. Johnston, you folks draft the
preliminary injunction order for the Court, run it by
Mr. Zunino, and provide it to the Court for signature.

MR. MCGUIRE: By when, Your Honor?

THE COURT: As soon as possible. Because if
you don't have the order in your hand.

MR. MCGUIRE: We want to make sure I can get
the transcript to conform Your Honor's remarks with
what we're going to present you to. That's why I was
asking.

THE COURT: As soon as you can get it to me.
My oral pronouncement for the -- for the -- for the
injunction is as good as an oral pronouncement on an

injunction, which is error.
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MR. MCGUIRE: Understood.

THE COURT: So, 1t needs to be in written
format. It needs to have the specifics in it. It
needs to indicate the factual findings of the Court and
bond that's provided. You need to also post that bond
within the next five days.

MR. MCGUIRE: Your Honor, would that be five
days from today or five days after the issuance of the
order?

THE COURT: Five days from today.

I won't issue the order without the bond being
-- within five days.

MR. JOHNSTON: And Jjust, Your Honor, is it
still acceptable to deposit -- for Polymer80 to deposit
cash with the Court.

THE COURT: Yeah. Yeah, cash bond is fine.

MR. JOHNSTON: Okay.

THE COURT: Cash bond or --

MR. JOHNSTON: That just may be easier than

trying to find a third party to issue.

THE COURT: Yeah, cash -- the cash bond is
fine. Yeah, cash bond. We'll just put it in our trust
account. You don't get any interest on it though.

MR. MCGUIRE: Understood.
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THE COURT: All right. What we will do is
we'll set a status conference -- I have trial after
trial after trial. All right.

We'll set it status conference on October 25th
at 1:30 to see if everything is in line at that point.
So, if you want to, we can do the status by Zoom.
Which is more for me to know where you guys are at and
make sure there's nothing holding up anything. You
know? Because if we have to juggle something around, I
want to know.

MR. MCGUIRE: Yes, sir.

THE COURT: And discovery will close that
next -- that following Monday. So, probably the best
time to do it. Okay?

So, October 25th at 1:30. We'll do a status
hearing. And like I said, if you want to do that by
Zoom, that would be fine, so.

MR. MCGUIRE: Would the Court like these
scheduling deadlines in the same order that grants the
preliminary injunction?

THE COURT: What?

MR. MCGUIRE: Would you like these deadlines
and schedules set forth in the same order that grants

the preliminary injunction?
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THE COURT: No. I'll do a separate scheduling
order. And that will probably get issued by this
afternoon, the scheduling order. Okay?

All right. So, any other qguestions?

MR. MCGUIRE: None from the plaintiff, Your
Honor. Thank you.

MR. ZUNINO: I do have a guestion. I mean,
will the -- will the injunction apply to everybody or
does it apply to enforcement as to --

THE COURT: Because it's a facial challenge,
it's going to apply to everybody.

MR. ZUNINO: Okay.

THE COURT: So, we will -- 1like I said, you
know, my intention and I would very much like to get
this thing done as fast as possible. So, and one way
or another, by either side, however it winds up at the
end of day, you're only talking about five months of
non-enforcement potentially of Section 3.5, Mr. Zunino.
I don't think that that's a huge obligation by the
State at this point. I think that the public interest
weighs in favor of delaying.

And I don't know why the legislature made this
specific section or some of the sections immediately

active on passage and approval. I think -- you know, I
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mean, so delayed enforcement of 3.5 for five months, I
don't see is overly burdensome weighing the public
interests, so. And like I said, we will get this thing
tried, you know, as soon as possible.

And either way it goes at the time of trial,
you'll have it to the Supreme Court by January if
necessary by either your party. Because I would
guess -- I would guess probably both of you would
appeal one way or another. You now, what I'm saying?
Which is -- which is fine. You know, I mean, like I
said, I mean, this Court's used to getting appealed.
So, not used to getting reversed much, but used to
getting appealed. Okay?

All right. So, if anybody has any other
qgquestions, I'd be more than happy to address them.

MR. ZUNINO: No, Your Honor.

MR. MCGUIRE: Nothing from us.

THE COURT: All right. So, the Court's in

recess. Those will be the orders. Thank you.

(End of Proceedings.)
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CERTIFICATE

STATE OF NEVADA )

CARSON CITY )

I, Kathy Terhune, CCR 209, do hereby certify
that I reported the foregoing proceedings; that the
same 1s true and correct as reflected by my original
machine shorthand notes taken at said time and place
before the Honorable John P. Schlegelmilch, District

Judge, presiding.

Dated at Carson City, Newvada, this

20th day of July, 2021.

A Soihuno-
J

CCR #209
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IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

POLYMERSO, INC.,
Plaintiff,
Vs,

STEPHEN SISOLAK, Governor of Nevada, AARON
FORD, Attorney General of Nevada, GEORGE
TOGLIATTI, Director of the Nevada Department
of Public Safety, MINDY MCKAY, Administrator

of the Records, Communications, and Compliance
Division of the Nevada Department of Public
Safety,

Defendants.
/

ORDER GRANTING PRELIMINARY INJUNCTION

This Court, having reviewed and considered Plaintiff Polymer80, Inc.’s (i) Verified
Complaint, (ii) Plaintiff Polymer80, Inc.’s Motion for Temporary Restraining Order and Preliminary
Injunction, (iii) Defendants’ Opposition to Application for Temporary Restraining Order, and (iv) the
Reply Memorandum of Points and Authorities of Polymer80, Inc. }'n Further Support of Its Motion
for Temporary Restraining Order, and having considered the exhibits thereto and the arguments
therein, and having conducted a hearing on July 14, 2021 on Plaintiff Polymer80, Inc.’s Motion for
Temporary Restraining Order and Preliminary Injunction and having heard oral argument from

counsel for Plaintiff Polymer80, inc. and Defendants, and good cause appearing,
Page 1 of 5
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IT IS HEREBY ORDERED that Plaintiff Polymer80, Inc.'s Motion for Temporary Restraining
Order and Preliminary Injunction is GRANTED in PART and DENIED in PART for the reasons set forth
herein. Specifically, Plaintiff Polymer80, inc.'s Motion for Temporary Restraining Order and
Preliminary Injunction is GRANTED as to Section 3.5 of AB 286, and for the reasons stated herein,
the State of Nevada and Defendants STEPHEN SISOLAK, Governor of Nevada, AARON FORD,
Attorney General of Nevada, GEORGE TOGLIATT!, Director of the Nevada Department of Public
Safety, MINDY MCKAY, Administrator of the Records, Communications, and Compliance Division of
the Nevada Department of Public Safety, are hereby preliminarily enjoined from enforcing Section
3.5 of AB 286 during the pendency of this lawsuit and a ruling on Polymer80, Inc.’s claims for relief.

A preliminary injunction is proper when a party can show a reasonable likelihood of success
on the merits of its claims and that irreparable harm will occur, for which compensatory damages
is an inadequate remedy, in the absence of preliminary injunctive relief. See, e.g., Dangberg
Holdings Nevada, LLC v. Douglas County, 115 Nev. 129, 142 (1993). Here, Plaintiff Polymer80, Inc.
has met this burden. Additionally, the public interests at stake and a balancing of hardships
between the parties warrants preliminary injunctive relief. See Clark Co. School Dist. v. Buchanan,
112 Nev. 1146, 1150 (1996) (court may weigh the public interest and relative hardships of the
parties in determining whether a preliminary injunction should be granted).

Turning first to whether Polymer80, Inc. has demonstrated a likelihood of success on the
merits of its clain'is, the Court finds that it has. Polymer80, Inc. ultimately seeks a declaratory
judgment from this Court, declaring that AB 286 violates the Nevada Constitution’s Due Process
Clause because the statute is unconstitutionally vague, and a permanent injunction, permanently
enjoining the Defendants from enforcing AB 286. At this stage of these proceedings and based on
the record before this Court, Polymer80, Inc. has demonstrated a likelihood of succeeding on these
claims because AB 286 — a criminal statute that under Nevada law requires a heightened level of

scrutiny — and particularlyr AB 286's definition of “Unfinished Frame or Receiver” is impermissibly

vague.
“A criminal statute can be invalidated for vagueness (1) if it fails to provide a person of

ordinary intelligence fair notice of what is prohibited; or (2) if it is so standardless that it authorizes
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L | ) APP 000107




—

O 0 N N W s W N

[ T e
W N = O O

p—
wn N

16
17
18
19
20
21
22
23
24

25
26
27
28

or encouraged seriously discriminatory conduct.” Scott v. First Jud. Dist. Ct., 131 Nev. 1015, 1021
{2015) (quotations omitted). Here, the Court finds, at this juncture, that AB 286 fails to provide a
person of ordinary intelligence fair notice of what AB 286 criminalizes and encourages
discriminatory, criminal enforcement because the definition of “Unfinished Frame or Receiver” in
Section 6.9 of AB 286 is inherently vague due to.the use of undefined terms, such as “blank”,
“casting”, and “machined body”, and amorphous words and phrases ~ that are similarly not defined
—such as “additional machining” and “machined to the point at which most of the major machining
operations have been completed.” In fact, it is unclear, on the current record, as to what the
Nevada Legislature meant by the words “blank”, “casting”, and “machined body”, as those words
are used in AB 286. Moreover, Defendants, at the hearing on Polymer80, Inc.’s motion, made
reference to a mangfacturing continuum on which a “blank”, “casting”, or “machined body” is |
turned into a frame or lower receiver of a firearm, but, at the hearing, Defendants could not
identify where on that continuum AB 286 comes into play (i.e., at what point during the machining
process an item, such as a blank, becomes unlawful and subject to criminal prosecution).
Therefore, Polymer80, Inc. has demonstrated a reasonable likelihood of success on its claim that
AB 286 is unconstitutionally vague due to the ambiguities that permeate AB 286’s definition of
“Unfinished Frame or Receiver.”

.The Court also finds that Nevada Legislature only adopted limited definitions from Federal
Law when it adopted AB 286. The Nevada Legislature presumably did so purposely, creating
additional ambiguity in AB 286. Thus, this Court declines the Defendants’ invitation to fill holes in
AB 286 by looking to Federal Law when the Nevada Legislature only incorporated Federal Law into
AB 286 in specific limited instances.

Turning to the issue of irreparable harm, the Court first notes that Section 3.5 of AB 286
criminalizes the sale or transfer of an “unfinished frame or receiver” and this portion of AB 286 is
currently in effect. Polymer80, Inc. has sufficiently demonstrated to this Court that it has stahding
to facially challenge AB 286 and will suffer irreparable harm in the absence of preliminary injunctive
relief because Section 3.5 of AB 286 renders Polymer80, Inc. unable to conduct its business without

the threat of criminal prosecution. The inability of a company like Polymer80, Inc. to conduct its
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business without the threat of unreasonable interference or the destruction of the business is the
type of irreparable harm that warrants preliminary injunctive relief. See Sobol v. Capital Mgmt.
Consultants, Inc., 102 Nev. 444, 446 (1986); see also Finkel v. Cashman Prof’l, inc., 128 Nev. 68, 73
(2012). The Court also notes that the harm Polymer80, Inc. would suffer due to its inability to
conduct its business in the face of AB 286 is immeasurable, underscoring the Court’s finding that
Polymer80, Inc. has -sufficiently demonstrated irreparable harm to warrant a preliminary
injunction.

Defendants maintain that Polymer80, Inc. can simply serialize its products to avoid the
harm it claims it will suffer as a result of the enactment of AB 286. The Court finds this argument
unconvincing initially because the Nevada Legislature did not include any such language or
provision in AB 286. Moreover, the argument is belied by the plain language that the Nevada
Legislature did inch;;ie in AB 286. Section 3.5 of AB 286 criminalizes the sale of an “unfinished
frame or receiver unless ... [t]he unfinished frame or receiver is required by federal law to be
imprinted with a serial number.” (emphasis added). Thus, unless Federal Law'requires the
unfinished frame or receiver (whatever that may be) to be imprinted with a serial number,
Polymer80, Inc. can find no safe haven under AB 286 by simply placing a serial number on its
products that Federal Law does not require.

Finally, the Court finds that public interests weigh in favor of issuing a preliminary injunction
pending the trial in this matter due to the ambiguity in AB 286, which is, once again, a criminal
statute. Additionally, the balance of hardships weighs decidedly in favor of Polymer80, inc.
because the Defendants will only be preliminary enjoined from enforcing Section 3.5 of AB 286
during the pendency of this matter and until this matter proceeds to verdict, during which time
Polymer80, Inc., as explained above, will face irreparable harm in the absence of a preliminary
injunction. ‘

Based on the foregoing and good cause appearing, IT IS HEREBY ORDERED that Plaintiff
Polymer80, Inc.’s Motion for Temporary Restraining Order and Preliminary Injunction is GRANTED
in PART and DENIED in PART.
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IT IS HEREBY FURTHER ORDERED that the State of Nevada and Defendants STEPHEN
SISOLAK, Governor of Nevada, AARON FORD, Attorney General of Nevada, GEORGE TOGLIATTI,
Director of the Nevada Department of Public Safety, MINDY MCKAY, Administrator of the Records,
Communications, and Compliance Division of the Nevada Department of Public Safety, and their
respective officers, agents, servants, and employees and anyone acting in concert with them,
individually or collectively, are hereby preliminarily enjoined from enforcing Section 3.5 of AB 286
during the pendency of this lawsuit.

The Court declines to enter a preliminary injunction with respect to the enforcement of
Section 3 of AB 286 because that portion of AB 286 does not take effect until January 1, 2022.
However, to the extent this matter does not proceed to trial as scheduled before January 1, 2022,
Polymer80, Inc. may renew its request for a preliminary injunction with respect to the enforcement
of Section 3 of AB 286.

IT IS HEREBY FURTHER ORDERED that this Order only applies to the enforcement of Section
3.5 of AB 286 and shall not preclude or prohibit the enforcement of other sections of AB 286 that
are now in effect or may take effect in the future.

ITIS HEREBY FURTHER ORDERED, pursuant to NRCP 65(c), that Plaintiff Polymer80, Inc. shall
post security with the Court in the amount of $20,000.00 (Twenty Thousand Dollars) on or before
July 16, 2021, and that this Order shall only take effect upon the posting of this security. The Court
finds that security in the amount of $20,000.00 (Twenty Thousand Dollars) is sufficient to pay the
costs and damages that may be sustained, if any, by the Defendants if it is ultimately determined
they have been wrongfully enjoined pending trial.

DATED this _[{gtWday of July, 2021.
,

P -3
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JAHN P. SCHEEGELMILCH
' DISTRICT JUDGE
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IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON Bﬁg&g B¢M

POLYMERSO, INC.

Plaintiff,

VS.

STEPHEN SISOLAK, Governor of
Nevada, AARON FORD, Attorney General
of Nevada, GEORGE TOGLIATTI,
Director of the Nevada Department of
Public Safety, MINDY MCKAY,
Administrator of the Records,
Communications, and Compliance
Division of the Nevada Department of
Public Safety,

Defendants.

DEFENDANTS ANSWER TO PLAINTIFF'S COMPLAINT

Defendants Stephen Sisolak, Governor of Nevada, Aaron Ford, Attorney General of
Nevada, George Togliatti, Director of the Nevada Department of Public Safety, Mindy
McKay, Administrator of the Records, Communications, and Compliance Division of the
Nevada Department of Public Safety (Defendants), by and through counsel, hereby submit
their Answer to Plaintiff s Complaint.

DATED this ;B ¥~ day of September 2021.
AARON D. FORD
Attorney General 7

By:

P dhosiiat” ™Y ¥
GREGORY Y. ZUNINO? Bar #4805
Deputy Sohcitor General
100 N. Carson Street
Carson City, Nevada 89701
(775) 684-1237
gzunino@ag.nv.gov
Attorneys for Defendants
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1. Defendants admit that Plaintiff seeks the various forms of relief that Plaintiff
has outlined in Paragraph 1. Defendants deny that Plaintiff is entitled to any such relief.

2. The Nevada Constitution speaks for itself, such that no response is required
to Paragraph 2 of the Complaint.

3. Paragraph 3 contains mere characterizations, legal contentions, and
conclusions to which no response is required.

4. Paragraph 4 contains mere characterizations, legal contentions, and
conclusions to which no response is required.

5. Paragraph 5 contains mere characterizations, legal contentions, and
conclusions to which no response is required. To the extent a response is required
concerning AB 286’s alleged constitutional infirmities, Defendants deny the allegations.

6. Paragraph 6 contains mere characterizations, legal contentions, and
conclusions to which no response is required. To the extent a response is required
concerning AB 286’s alleged constitutional infirmities, Defendants deny the allegations.

7. AB 286 speaks for itself, such that no response is required to Paragraph 7 of]
the Complaint.

8. AB 286 speaks for itself, such that no response is required to Paragraph 8 of!
the Complaint. To the extent a response is required concerning AB 286's alleged
constitutional infirmities, Defendants deny the allegations.

9. Paragraph 9 contains mere characterizations, legal contentions, and
conclusions to which no response is required. To the extent a response is required,
Defendants deny the allegations.

10. Defendants deny the allegations in Paragraph 10.

PARTIES AND JURISDICTION

11. Defendants admit the allegation in Paragraph 11.

12. Defendants admit the allegations in Paragraph 12.

13. Defendants admit the allegations in Paragraph 13.
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14. Defendants admit the allegations in Paragraph 14.

15. Defendants admit the allegations in Paragraph 15.

16. Defendants deny that the Court has subject matter jurisdiction over the
Complaint, as Plaintiff does not have standing to maintain its “facial” challenge to AB
286. More specifically, Plaintiff cannot satisfactorily frame the issues relevant to AB
286’s general applicability because Plaintiff is not a proper representative of the industry
and market participants whom Plaintiff seeks to represent via its facial challenge to the
law. See, e.g., Get Outdoors II, LLC v. City of San Diego, 506 F.3d 886, 891 (9th Cir. 2007)
(holding that principles of standing require a showing that plaintiff has suffered a
constitutional in its own right and can satisfactorily frame the issues on behalf of non-
parties).

17.  As noted above, Defendants deny that the Court has subject matter over the
Complaint. For this reason, Defendants deny that venue is proper in Lyon County.

1. AB 286.

18.  Defendants admit the allegation in Paragraph 18.

19.  AB 286 speaks for itself, such that no response is required to Paragraph 19 of
the Complaint.

20. Defendants admit that AB 286 amended chapter 202 of NRS.

II. AB 286 Section 3

21  AB 286 speaks for itself, such that no response is required to Paragraph 21 of
the Complaint.

22. AB 286 speaks for itself, such that no response is required to Paragraph 22 of
the Complaint. To the extent a response is required concerning AB 286’s alleged
constitutional infirmities, Defendants deny the allegations.

III. AB 285 Section 3.5
23. AB 286 speaks for itself, such that no response is required to Paragraph 23 of

the Complaint.
/11
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24.  AB 286 speaks for itself, such that no response is required to Paragraph 24 of
the Complaint. To the extent a response is required concerning AB 286’s alleged
constitutional infirmities, Defendants deny the allegations.

IV. AB 286 Section 6(9)

25. AB 286 speaks for itself, such that no response is required to Paragraph 25 of
the Complaint.

26. AB 286 speaks for itself, such that no response is required to Paragraph 26 of
the Complaint. To the extent a response is required concerning AB 286’s alleged
constitutional infirmities, Defendants deny the allegations.

27.  AB 286 speaks for itself, such that no response is required to Paragraph 27 of
the Complaint. To the extent a response is required concerning AB 286’s alleged
constitutional inﬁrmities, Defendants deny the allegations.

28. AB 286 speaks for itself, such that no response is required to Paragraph 28 of
the Complaint. To the extent a response is required concerning AB 286’s alleged
constitutional infirmities, Defendants deny the allegations.

V. Criminal Sanctions Under AB 286

29. AB 286 speaks for itself, such that no response is required to Paragraph 29 of
the Complaint.

30. AB 286 speaks for itself, such that no response is required to Paragraph 30 of
the Complaint.

31. Federal law speaks for itself, such that no response is required to Paragraph
31 of the Complaint.

VI. Polymer80 and the Impact Thereupon of AB 286
32. Defendants admit the allegation in Paragraph 32.
33. Defendants are without sufficient information or knowledge to form a belief

as to the truth or falsity of the allegations in Paragraph 33.

34. Defendants are without sufficient information or knowledge to form a belief

as to the truth or falsity of the allegations in Paragraph 34.
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35. Defendants are without sufficient information or knowledge to form a belief
as to the truth or falsity of the allegations in Paragraph 35.

36. Defendants are without sufficient information or knowledge to form a belief
as to the truth or falsity of the allegations in Paragraph 36.

37. Defendants are without sufficient information or knowledge to form a belief
as to the truth or falsity of the allegations in Paragraph 37.

38. Paragraph 38 contains mere characterizations, legal contentions, and
conclusions to which no response is required. To the extent a response is required,
Defendants deny the allegations.

39. Paragraph 39 contains mere characterizations, legal contentions, and
conclusions to which no response is required. To the extent a response is required,
Defendants deny the allegations.

40. Paragraph 40 contains mere characterizations, legal contentions, and
conclusions to which no response is required. To the extent a response is required,
Defendant denies the allegations.

41. Paragraph 41 contains mere characterizations, legal contentions, and
conclusions to which no response is required. To the extent a response is required,
Defendants deny the allegations.

CAUSES OF ACTION
COUNT1I

42. Defendants repeat their above responses as they pertain to Paragraphs 1
through 41 of the Complaint.

43. NRS 30.040 speaks for itself, such that no response is required to Paragraph
43 of the Complaint.

44, Paragraph 44 contains mere characterizations, legal contentions, and
conclusions to which no response is required. To the extent a response is required,

Defendants deny the allegations.
45. Defendants admit Plaintiff engages in conduct that is proscribed by AB 286.

APP 000115




© 00 N O Ot W N

N N N N N DN N NN e e e e ed e
OO\IQOIACOL\'J)—IOQOOO\]@CNACDM;’:S

46. Paragraph 46 contains mere characterizations, legal contentions, and
conclusions to which no response is required. To the extent a response is required
concerning AB 286’s alleged constitutional infirmities, Defendants deny the allegations.

47. Paragraph 47 contains mere characterizations, legal contentions, and
conclusions to which no response is required. To the extent a response is required
concerning AB 286’s alleged constitutional infirmities, Defendants deny the allegations.

48.  AB 286 speaks for itself, such that no response is required to Paragraph 48 of
the Complaint. To the extent a response is required concerning AB 286’s alleged
constitutional infirmities, Defendants deny the allegations.

49. AB 286 speaks for itself, such that no response is required to Paragraph 49 of
the Complaint. To the extent a response is required concerning AB 286’s alleged
constitutional infirmities, Defendants deny the allegations.

50. Paragraph 50 contains mere characterizations, legal contentions, and
conclusions to which no response is required. To the extent a response is required,
Defendants deny the allegations.

51. Paragraph 51 contains mere characterizations, legal contentions, and
conclusions to which no response is required. To the extent a response is required,
Defendants deny the allegations.

52.  Paragraph 52 contains mere characterizations, legal contentions, and
conclusions to which no response is required. To the extent a response is required,
Defendants deny the allegations.

53. Paragraph 53 contains mere characterizations, legal contentions, and
conclusions to which no response is required. To the extent a response is required,
Defendants deny the allegations.

54. Defendants admit that absolute precision in drafting statutes is not required
to withstand constitutional scrutiny. Defendants further admit that criminal statutes
must generally delineate the boundaries of unlawful conduct. Defendants deny the

remaining allegations in Paragraph 54.
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55. Paragraph 55 contains mere characterizations, legal contentions, and
conclusions to which no response is required. To the extent a response is required,
Defendants deny the allegations.

56. Paragraph 56 contains mere characterizations, legal contentions, and
conclusions to which no response is required. To the extent a response is required,
Defendants deny the allegations.

57. Paragraph 57 contains mere characterizations, légal contentions, and
conclusions to which no response is required. To the extent a response is required,
Defendants deny the allegations.

CAUSES OF ACTION
COUNT II

58. Defendants repeat their above responses as they pertain to Paragraphs 1
through 57 of the Complaint.

59. NRS 33.010 speaks for itself, such that no response is required to Paragraph
59 of the Complaint.

60. Paragraph 60 contains mere characterizations, legal contentions, and
conclusions to which no response is required. To the extent a response is required,
Defendant denies the allegations.

61. Paragraph 61 contains mere characterizations, legal contentions, and
conclusions to which no response is required. To the extent a response is required,
Defendant denieé the allegations.

111
111
111
111
111
/11
Iy
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AFFIRMATION
The undersigned affirms that this document does not contain the social security

number of any individual.

DATED this 23rd day of September, 2021
AARON D. FORD

Attor%eral j

GREGQRY L. ZUNING (Bar No. 4805)
Deputy Solicitor General

100 N. Carson Street

Carson City, Nevada 89701
Telephone: (775) 684-1237

Facsimile: (775) 684-1108

gzunino@ag.nv.gov
Attorneys for Defendant
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CERTIFICATE OF SERVICE
I, Caitie Collins, hereby certify that I am an employee of the State of Nevada, Office
of the Attorney General, and that on September 23, 2021, I served the foregoing document,
by causing a true and correct copy thereof to be served via U.S. Mail, addressed to the
following:

Brad M. Johnston, Esq.
Simons Hall Johnston PC
22 State Route 208
Yerington, Nevada 89447

Attorneys for Polymer80, Inc.

ate of Nevada
Office of the Attorney General

APP 000119




© 00 =1 o6 Ok W N -
L

N N N DN DN N N N N o e e e

CASE NO.: 21-CV-00690 FILED

DEPT. NO.: 1
021 K0Y -8 PH 3: 09

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON B
Kindsey McCapg.. 701" -

POLYMERSO, INC.

Plaintiff,
vs.

STEPHEN SISOLAK, Governor of Nevada,
AARON FORD, Attorney General of
Nevada, GEORGE TOGLIATTI, Director of]
the Nevada Department of Public Safety,
MINDY MCKAY, Administrator of the
Records, Communications, and Compliance
Division of the Nevada Department of
Public Safety,

Defendants.

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

Defendants Stephen Sisolak, Governor of Nevada, Aaron Ford, Attorney General of
Nevada, George Togliatti, Director of the Nevada Department of Public Safety, Mindy
McKay, Administrator of the Records, Communications, and Compliance Division of the
Nevada Department of Public Safety (collectively “Defendants”), move for summary
judgment under NRCP 56(a).

| MEMORANDUM OF POINTS AND AUTHORITIES

I INTRODUCTION
This Court should grant Defendants’ motion for summary judgment. At the heart of

Polymer80’s complaint is an irreconcilable contradiction that dooms its procedural due
process vagueness challenge. Polymer80 asserts in its verified complaint that it knows
that AB 286 is specifically designed “to criminalize [its] business,” but Polymer80 does not
know what AB 286 means. No authority permits a vagueness challenge by a plaintiff “who

has engaged in conduct that is clearly proscribed [to] complain of the vagueness of the law
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as applied to the conduct of others.” Sheriff of Washoe Cty. v. Martin, 99 Nev. 336, 340, 662

P.2d 634, 637 (1983) (citing Village of Hoffman Estates v. Flipside Hoffman Estates, Inc.,
455 U.S. 489, 495 (1982)).

Polymer80 complains that words within AB 286 are not defined such “blank, casting,
or machined body.” Polymer80 gets nowhere with this argument because its person most
knowledgeable testified that it knows these terms are used in its industry, Polymer80
knows their common meaning, and Polymer80 uses them, as 1is clear by their
communications with the federal government. Polymer80’s assertion that AB 286 uses
adjectives such as “most” and “major” is also a non-starter under a vagueness analysis.
These words have ordinary meanings to guide enforcement and no precedent requires
mathematical precision. Nelson v. State, 123 Nev. 534, 540-41, 170 P.3d 517, 522 (2007).

Finally, Polymer80 never grapples with AB 286’s scienter requirement. Laws that
require specific intent to produce a prohibited result provide sufficient notice and protect
against arbitrary enforcement.

II. LEGAL BACKGROUND: ASSEMBLY BILL 286
Nevada’s legislature passed AB 286. Several of its sections are relevant here.
Section 3.5(1) provides:

1. A person shall not sell, offer to sell or transfer an
unfinished frame or receiver unless:

(@) The person 1s:
(1) A firearms importer or manufacturer; and
(2) The recipient of the unfinished frame or receiver

is a firearms importer or manufacturer; or

(b) The unfinished frame or receiver is required by
federal law to be imprinted with a serial number
issued by an importer or manufacturer and the
unfinished frame or receiver has been imprinted with
the serial number.

Ex. A, AB 286. Section 3(1) contains a similar prohibition against the “possession,

purchase, transport or recei[pt] [of] and unfinished frame or receiver.” Id., §3(1). A first
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offense of sections 3 or 3.5 is a gross misdemeanor. Id., §§3(2)(a), 3.5(2)(a). A second or

subsequent offense is a category D felony. Id., §83(2)(b), 3.5(2)(b).

The term “unfinished frame or receiver” is defined in section 9. The definition
provides:
9. “Unfinished frame or receiver’” means a blank, a casting
or machined body that is intended to be turned into the frame or
lower receiver of a firearm with additional machining and which
has been formed or machined to the point at which most of the
major machining operations have been completed to turn the
blank, casting or machined body into a frame or lower receiver of
a firearm even if the fire-controlled cavity area of the blank,

casting or machined body is still completely sold and
unmachined.

Id., §9.
III. PROCEDURAL HISTORY

A. Plaintiff’s Allegations and Cause of Action

Polymer80 challenges an Assembly bill, AB 286, in this action. Ex. B, Complaint

at §1. Polymer80’s sole cause of action is based on Nevada’s procedural due process clause.
Id. at §92-3. Polymer80 alleges that neither it nor a person of ordinary intelligence can
determine what AB 286 means. Id. at 6.

Polymer80’s gripe with AB 286 concentrates on the definition of unfinished frame or
receiver in section 9. It complains that “frame, receiver, lower receiver” are not defined in
AB 286. Id. at 26. Plaintiff next asserts that “blank, casting, and machined body” are
also not defined. Id. at 427. Finally, Plaintiff alleges that the phrase “major machining
operations have been completed” is not defined. Id. at 28.

B. This Court’s Preliminary Injunction Order

This Court granted in part Polymer80’s motion for preliminary injunction. Ex. C.
The Court enjoined section 3.5 of AB 286. Id. at 5:13-15. The Court held that the term
“unfinished frame or receiver” is impermissibly vague. Id. at 2:25-26. The Court ruled that

it would not use federal law to “fill holes” in AB 286. Id. at 3:18-22.
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IV. STATEMENT OF UNDISPUTED MATERIAL FACTS

1. Admiésions in Plaintiffs Complaint Regarding Itself and its Customers

Polymer80 filed a verified complaint. Ex. B at 16.1 Polymer80 describes itself as a
“major commercial entity.” Compl. §6. Polymer80 alleges it is a “leading manufacturer of
the innovative gun-related products, components, and aftermarket accessories.” Id. at 33.
Polymer80 sells products to customers to allow them to “participate in the build process” of
making firearms. Id. at 134.

Polymer80 further writes that it is the target of AB 286. Polymer writes, “[t]ellingly,
Nevada legislators and officials have made clear that the purpose of AB 286 is to
criminalize Polymer80’s business.” Id. at 36. Polymer80 then admits that “AB 286 was
and is designed by its drafters — and will be undoubtedly be used by its enforcers — with
the Company’s product in the forefront of their minds.” Id. at q38.

In short, Polymer80 (i) is a sophisticated company, (i1) it alleges it was the target of
AB 286, (iii) Polymer80’s customer base buys its products to make firearms, and (iv)
Polymer80 knows its products are subject to AB 286.

2. Polymer80’s Customers Can Turn its Products into Guns in 30 Minutes

PolymerSO’s person most knowledgeable, Daniel McCalmon, was deposed. After
testifying that Polymer80 did not know what the term 80 percent defined as a company,
Mr. McCalmon testified as follows:

Q. Is 80 percent a term that Polmer80 uses?

A. Yes.

Q. What does Polymer80 assert that 80 percent means when
it uses that term?

A. It asserts that it means the product in question is no more
or less than 80 percent completed, meaning there is an
additional process relative to time, money, knowledge,
experience, tools required to finish the product.

1 Factual allegations in a verified complaint are binding judicial admissions that
withdraw a fact from contention. Keller v. U.S., 58 U.S. 1194, 1199 n.8 (7th Cir. 1995)
(citing Michael H. Graham, Federal Practice and Procedure: Evidence § 6726 (Interim
Edition); see also John William Strong, McCormick on Evidence § 254, at 142 (1992)).
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Ex. D, Transcript of Polmer80’s PMK, 63:1-17.
Mr. McCalmon then testified how long it may take a Polymer80 customer to build a

firearm with Polymer80’s purchased product:

Q. What are those estimates obtained from customers?
A. It actually varies quiet greatly. We have had some people

say it takes them as short as 30 minutes. Others as long
as three to four hours.

Id. at 94:5-9. The time to build the gun using Polymer80’s product may vary based on the
customer’s skill, time, and resources. Id. at 94:10-19.

3. AB 286 Uses Terms Common in Polymer80’s Industry

Polymer80 has used many of the terms it now says are vague to describe its own
products. For example, Polymer80’s counsel in a letter to the Bureau of Alcohol, Tobacco,
Firearms and Explosives used the terms “receiver blanks,” “casting,” “lower receiver
blank,” “un-machined,” and “machined,” and “machine work.” Ex. E, September 4, 2014
Letter.2 Polymer80 repeatedly used these terms in similar letters to ATF. See Ex. F.

In another letter, Polymer80 writes that many of the words it now disputes are
understood by reference to “ordinary nomenclature.” The term “frame or receiver’ means
“the finished part which is capable of being assembled with other parts to put together a
firearm.” Ex. G at ATF0249 (quoting Glossary of the Association of Firearm and Toolmark
Examiners (2nd ed. 1985), 111.)). Further “machining” is synonymous with fabricating by
drilling or milling. Id. at ATF0249. Polymer80 then listed the “machining operations” that
were not yet completed in its product. Id. at ATF0251. Polymer80 classified these
“machining operations” as “critical.” Id.

In its deposition, Polymer80 concedes that the terms are used both by ATF and those
in its industry. Mr. McCalmon testified that the terms unfinished frames and receivers
are synonymous. They are “[i]ncapable of accepting additional components to be completed

into a functioning firearm.” Ex. D at 58:22-59:3. Polymer80’s understanding is that the

2 Mr. Davis was acting as Polmer80’s attorney when he submitted this and other
letters to ATF and had authority to do so. Ex. D, 81:1-21.
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terms are meant to have the same definition under Nevada law. Id. at 59:4-7. Mr.
McCalmon testified that he had an understanding as to how the term blank was used in
the accessories industry. Id. at 64:9-13. The term blank is used in the accessories industry
to describe “an unfinished frame or receiver.” Id. at 64:12-13. Mr. McCalmon then testified
that he knew that the terms casting and machined body were used synonymously by the
ATF under federal law. Id. at 66:3-24. He testified that he had no reason to believe that
the terms machined body and casting meant something different in Nevada law as
compared to federal law. Id. at 66:3-67:3.

V. LEGAL STANDARDS

Summary judgment is warranted “when the pleadings, depositions, answers to
interrogatories, admissions, and affidavits, if any, that are properly before the court
demonstrate that no genuine issue of material fact exists, and the moving party is entitled
to judgment as a matter of law.” See Cuzze v. Univ. & Cmty. Coll. Sys. of Nev., 123 Nev.
598, 602-03, 172 P.3d 131, 134 (2007).

How each party meets its burden of production depends on who has the burden of
persuasion on the claim at trial. Id. “[IIf the nonmoving party will bear the burden of
persuasion at trial, the party moving for summary judgment may satisfy the [summary
judgment standard] by ... pointing out ... that there is an absence of evidence to support the
nonmoving party's case.” Id.

“The constitutionality of a statute is a question of law.” Cornella v. Justice Court,
132 Nev. 587, 591, 377 P.3d 97, 100 (2016). “Statutes are presumed to be valid, and the
burden is on the challenging party to demonstrate that a statute is unconstitutional.” Id.
With these principles in play, Polymer80’s vagueness argument fails for several reasons.
V1. LEGAL DISCUSSION

A. Polymer80 Engages in Conduct “clearly proscribed” by AB 286

Precedent forecloses Polymer80’s procedural due process vagueness claim. The
vagueness doctrine holds that “[a] conviction fails to comport with due process if the statute

under which it is obtained fails to provide a person of ordinary intelligence fair notice of
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what is prohibited, or is so standardless that it authorizes or encourages seriously
discriminatory enforcement.” Ford v. State, 127 Nev. 608, 612, 262 P.3d 1123, 1125 (2011)
(quoting United States v. Williams, 553 U.S. 285, 304 (2008)).

Polymer80 contends throughout its complaint that AB 286 does not provide ordinary
persons sufficient notice of the prohibited conduct. Ex. B, 113, 46, and 51-54. But
Polymer80’s vagueness argument cannot be built on the back of others where Polymer80’s
conduct is clearly proscribed by AB 286. Martin, 99 Nev. at 340, 662 P.2d at 637.
Polymer80’s conduct is clearly proscribed and it knows it. Polymer80 in its verified
complaint alleges the Legislature targeted it with the passage of AB 286. Ex. B, 136-38.
Polymer80 also asserted that AB 286 was drafted with its products in mind. Id. Polymer80
cannot have it both ways. Polymer80 cannot gripe about being the target of AB 286 and
then complain it does not know what AB 286 means.

Polymer80’s testimony in its deposition that it does not know the meaning of words
used in AB 286 such as receiver, blank, machined body, and casting is irrelevant. See, e.g.,
Ex. D at 56:16-68-6. First, this testimony is belied by Polymer80’s letters to ATF. Exs. E-
G. Second, Polymer80 cannot escape summary judgment by pleading its own ignorance.
The test, even under the higher standard applicable to criminal laws, is whether vagueness
so permeates the text that it would be void in most circumstances. Flamingo Paradise
Gaming, LLC v. Chanos, 125 Nev. 502, 513, 217 P.3d 546, 554 (2009).

Polymer80’s vagueness argument fails under this objective standard. Polymer80 in
its deposition confirmed it knows how receiver, blank, machined body, and casting are used
in its industry. Ex. D at 58:22-59:3, 59:4-7, 64:9-13, and 66:3-24. Further, it makes no
difference to a vagueness analysis that section 9 of AB 286 did not incorporate the Gun
Control Act by reference. As Polymer80 testified, ATF’s use of these terms in its regulation
has resulted in their common use in the industry where Polymer80 operates. Polymer80
cannot avoid summary judgment by feigning ignorance of them.

Finally, AB 286 has a scienter requirement. Criminal laws requiring specific intent

to produce a prohibited result may avoid vagueness, both by giving the defendant notice of
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what is prohibited and by affording adequate law enforcement standards. Ford, 127 Nev.
at 621, 262 P.3d at 1132 (citing City of Las Vegas v. District Court (Krampe), 122 Nev. 1041,
1051, 146 P.3d 240, 247 (2006)). Section 9 of AB 286 in its definition of unfinished frame
or receiver requires the intent to turn the blank, casting or machined body into a firearm.
Ex. A. Whether an entity such as Polymer80 had the requisite specific intent to violate AB
286 is a question of fact in a possible, future enforcement action, not reason to ditch AB 286
on vagueness grounds.

B. There is No Danger of Arbitrary Enforcement Against Polymer80

Polymer80’s burden is to establish a clear showing of AB 286’s invalidity. Silvar v.
Eighth Jud. Dist. Ct., 122 Nev. 289, 292, 129 P.3d 682, 684 (2006). Polymer80 accordingly
has the heavy burden to show that AB 286 is so vague that it lacks sufficient standards
and encourages arbitrary enforcement. Silvar, 122 Nev. at 293, 129 P.3d at 685. Statutes
like AB 286 only lack sufficient standards where they would allow “police, prosecutors, and
juries to ‘pursue their personal predilections.” Id. (quoting Kolender v. Lawson, 461 U.S.

352, 358 (1983)). Nothing in AB 286 even approaches that threshold.

The lack of statutory definitions for such adjectives such as “major” or “most” is not
a reason to strike down AB 286 on vagueness grounds. The common dictionary definitions
give sufficient standards to guide enforcement and are sufficiently definite to guide
ordinary people who intend to build firearms. The word “most” when used as an adjective,
such as in section 9 of AB 286, means “greatest in quantity, extent or degree” or “the
majority of.” The New Oxford American Dictionary, 2nd Ed. 2005. The word “major” when
used as an adjective means as “important, serious, or significant.” Id. Because these words
have plain, ordinary meaning they give sufficient notice to persons of ordinary intelligence
and protect against arbitrary enforcement. Ford, 127 Nev. at 622, 262 P.3d at 1132.

The fact that the legislature in crafting AB 286 did not use a mathematical
percentage of completion such as 51% or use a word favored by Polymer80 such as “critical”
instead of the word it did use, major, is of no moment. First, mathematical precision is not

required. State v. Castaneda, 126 Nev. 478, 482, 245 P.3d 550, 553 (2010). Second, the fact
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that a different, synonymous adjective could have been used by the legislature does not
make a statute’s enforcement wholly subjective. If anything, Polymer80 is really arguing
that it may be a close case whether the product sold by Polymer80 was not at the stage
where “most of the major machining operations have been completed.” Ex. A. But close
cases do not pose a vagueness problem because they are addressed by the “requirement of
proof beyond a reasonable doubt.” U.S. v. Williams, 553 U.S. 285, 306 (2008).

Here, there is no danger of arbitrary enforcement against Polymer80 or anyone who
buys its products. Polymer80 specifically sells kits that are 80 percent complete towards
building a firearm. Polymer80 admits that its customers can use their kits to build a
firearm in as little as 30 minutes where the builder has the requisite skill and tools. It is
beyond peradventure that Polymer80 is selling blanks, castings, or machine bodies where
most of the major machining operations have been completed to turn those blanks, castings,
and machine bodies into firearms.

Polymer80’s real problem with AB 286 is not that Polymer80 does not know whether
its conduct is prohibited by AB 286. Its problem is that it believes it is being unfairly
targeted by Nevada’s Legislature, or that AB 286 is an unwise law. See e.g., Ex. B at 132-
38. “To determine whether [AB 286 is] wise or effective is not, of course, the province of
[any court].” Village of Hoffman Estates, 455 U.S. at 505.

VII. CONCLUSION

For these reasons, this Court should grant Defendants’ motion for summary
judgment.

DATED this 8th day of November 2021. AARON FORD

Atto;#neral 4

GREGORYL . ZUNINO ABar #4805
Deputy Sol1c1tor General

100 N. Carson Street

Carson City, Nevada 89701

(775) 684-1237

gzuninoc@ag.nv.gov

Attorneys for Defendants
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AFFIRMATION

The undersigned affirms that this document does not contain the social security

number of any individual.

DATED this 8th day of November 2021.

AARON D. FORD
Attorney General

By: Eéa_,_/_z - Zl/‘*
GREGORY L. ZUNINO, Bar #4805

Deputy Solicitor General

100 N. Carson Street
Carson City, Nevada

89701

Email:gzunino@ag.nv.gov
Attorneys for Defendants
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CERTIFICATE OF SERVICE

I certify that I am an employee of the State of Nevada, Office of the Attorney General,

and that on this 8th day of November 2021, I served a true and correct copy of the foregoing
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT via regular U.S. Malil,

addressed to the following:

Brad M. Johnston
Simons Hall Johnston PC
22 State Route 208
Yerington, NV 89447

Attorneys for Polymer80, Inc.

Gafafa’GEt, an emplegés of The—,
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Office of the Attorney General

APP 000130




© 00 3 & Otk W N =

O OMN R N DN NN DN DN e e e e
mqmm»wwuowmqmm»wgzs

INDEX OF EXHIBITS

Assembly Bill 286 6
Polymer80 Verified Complaint 16
Notice of Entry of Order — Order Granting Preliminary 9
Injunction

Transcript of Video Deposition on October 22, 2021 of 16
Daniel McCalmon

Letter to Earl Griffith at ATFE from Davis & Associates 6
dated 09/04/2014 and received on 09/08/2014

Letter to Earl Griffith at ATFE from Davis & Associates 20
dated 06/04/2014 and received on 06/06/2014

Letter to Earl Griffith at ATFE from Davis & Associates 5

dated 10/3/16 and received on 10/06/2016
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Assembly Bill No. 286—Assemblywoman Jauregui

Joint Sponsor: Senator Scheible

AN ACT relating to crimes; prohibiting a person from engaging in
certain acts relating to unfinished frames or receivers under
certain circumstances; prohibiting a person from engaging in
certain acts relating to firearms which are not imprinted with
a serial number under certain circumstances; providing
penalties; and providing other matters properly relating
thereto.

Legislative Counsel’s Digest:

Existing law establishes various unlawful acts relating to firearms. (Chapter
%02 of NRS) Sections 3-5 of this bill create additional unlawful acts relating to

irearms.

Section 3 of this bill prohibits a person from possessing, purchasing,
transporting or receiving an unfinished frame or receiver unless: (1) the person is a
firearms importer or manufacturer; or (2) the unfinished frame or receiver is
required to be, and has been, imprinted with a serial number, Section 3 provides
that a person who commits such an unlawful act: (1) for the first offense, is guilty
of a gross misdemeanor; and (2) for the second or any subsequent offense, is guilty
of a category D felony.

Similarly, section 3.5 of this bill prohibits a person from selling, offering to sell
or transferring an unfinished frame or receiver unless: (1) the person is a firearms
importer or manufacturer and the recipient of the unfinished frame or receiver is a
firearms importer or manufacturer; or (2) the unfinished frame or receiver is
required to be, and has been, imprinted with a serial number. Section 3.5 provides
that a person who commits such an unlawful act: (1) for the first offense, is guilty
of a gross misdemeanor; and (2) for the second or any subsequent offense, is guilty
of a category D felony.

Section 4 of this bill prohibits a person from manufacturing or causing to be
manufactured or assembling or causing to be assembled a firearm that is not
imprinted with a serial number issued by a firearms importer or manufacturer in
accordance with federal law and any regulations adopted thereunder unless the
firearm is: (1) rendered permanently inoperable; (2) an antique; or (3) a collector’s
item, curio or relic. Section 4 provides that a person who commits such an unlawful
act: (1) for the first offense, is guilty of a gross misdemeanor; and (2) for the second
or any subsequent offense, is guilty of a category D felony.

Similarly, section 5 of this bill prohibits a person from possessing, selling,
offering to sell, transferring, purchasing, transporting or receiving a firearm that is
not imprinted with a serial number issued by a firearms importer or manufacturer in
accordance with federal law and any regulations adopted thereunder unless: (1) the
person is a law enforcement agency or a firearms importer or manufacturer; or (2)
the firearm is rendered permanently inoperable, was manufactured before 1969 or
is an antique, collector’s item, curio or relic. Section 5 provides that a person who
commits such an unlawful act: (1) for the first offense, is guilty of a gross
misdemeanor; and (2) for the second or any subsequent offense, is guilty of a
category D felony. Section 5.5 of this bill provides that nothing in sections 3-5
shall be deemed to prohibit the sale of an unfinished frame or receiver or firearm

81st Session (2021)

APP 000133



.

that is not imprinted with a serial number to a firearms importer or manufacturer or
a licensed dealer before January 1, 2022.

Section 6 of this bill defines the terms “antique firearm,” “firearms importer or
manufacturer” and “unfinished frame or receiver.” Section 7 of this bill makes a
conforming change relating to the new definitions.

EXPLANATION — Matter in bolded italics is new; matter b brackets femitted Hal} is iel to be omitted.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 202 of NRS is hereby amended by adding
thereto the provisions set forth as sections 2 to 5, inclusive, of this
act.

Sec. 2. (Deleted by amendment.)

Sec. 3. 1. A person shall not possess, purchase, transport or
receive an unfinished frame or receiver unless:

(a) The person is a firearms importer or manufacturer; or

(b) The unfinished frame or receiver is required by federal law
to be imprinted with a serial number issued by a firearms importer
or manufacturer and the unfinished frame or receiver has been
imprinted with the serial number.

2. A person who violates this section:

(a) For the first offense, is guilty of a gross misdemeanor; and

(b) For the second or any subsequent offense, is guilty of a
category D felony and shall be punished as provided in
NRS 193.130.

Sec. 3.5. 1. A person shall not sell, offer to sell or transfer
an unfinished frame or receiver unless:

(a) The person is:

(1) A firearms importer or manufacturer; and
(2) The recipient of the unfinished frame or receiver is a
firearms importer or manufacturer; or

(b) The unfinished frame or receiver is required by federal law
to be imprinted with a serial number issued by an importer or
manufacturer and the unfinished frame or receiver has been
imprinted with the serial number.

2. A person who violates this section:

(a) For the first offense, is guilty of a gross misdemeanor; and

(b) For the second or any subsequent offense, is guilty of a
category D felony and shall be punished as provided in
NRS 193.130.

Sec. 4. 1. A person shall not manufacture or cause to be
manufactured or assemble or cause to be assembled a firearm that
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is not imprinted with a serial number issued by a firearms
importer or manufacturer in accordance with federal law and any
regulations adopted thereunder unless the firearm:

(a) Has been rendered permanently inoperable;

(b) Is an antique firearm; or

(c) Has been determined to be a collector’s item pursuant to 26
U.S.C. Chapter 53 or a curio or relic pursuant to 18 US.C.
Chapter 44.

2. A person who violates this section:

(a) For the first offense, is guilty of a gross misdemeanor; and

(b) For the second or any subsequent offense, is guilty of a
category D felony and shall be punished as provided in
NRS 193.130.

3. As used in this section:

(a) “Assemble” means to fit together component parts.

(b) “Manufacture” means to fabricate, make, form, produce or
construct by manual labor or machinery.

Sec. 5. 1. A person shall not possess, sell, offer to sell,
transfer, purchase, transport or receive a firearm that is not
imprinted with a serial number issued by a firearms importer or
manufacturer in accordance with federal law and any regulations
adopted thereunder unless:

(a) The person is:

(1) A law enforcement agency; or

(2) A firearms importer or manufacturer; or

(b) The firearm:

(1) Has been rendered permanently inoperable;

(2) Was manufactured before 1969;

(3) Is an antique firearm; or

(4) Has been determined to be a collector’s item pursuant
to 26 U.S.C. Chapter 53 or a curio or relic pursuant to 18 U.S.C.
Chapter 44.

2. A person who violates this section:

(a) For the first offense, is guilty of a gross misdemeanor; and

(b) For the second or any subsequent offense, is guilty of a
category D felony and shall be punished as provided in
NRS 193.130.

3. As used in this section, “law enforcement agency” has the
meaning ascribed to it in NRS 239C.065.

Sec. 5.5. Nothing in the provisions of sections 3 to 5,
inclusive, of this act shall be deemed to prohibit the sale of an
unfinished frame or receiver or firearm that is not imprinted with
a serial number to a firearms importer or manufacturer or a
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licensed dealer before January 1, 2022. As used in this section,
“licensed dealer” has the meaning ascribed to it in NRS 202.2546.

Sec. 6. NRS 202.253 is hereby amended to read as follows:

202.253 As used in NRS 202.253 to 202.369, inclusive {} ,
and sections 2 to 5.5, inclusive, of this act:

1. “Antique firearm” has the meaning ascribed to it in 18
US.C. § 921(a)(16).

2. “Explosive or incendiary device” means any explosive or
incendiary material or substance that has been constructed, altered,
packaged or arranged in such a manner that its ordinary use would
cause destruction or injury to life or property.

{2} 3. “Firearm” means any device designed to be used as a
weapon from which a projectile may be expelled through the barrel
by the force of any explosion or other form of combustion.

3} 4. “Firearm capable of being concealed upon the person”
applies to and includes all firearms having a barrel less than 12
inches in length.

{1} 5. “Firearms importer or manufacturer” means a person
licensed to import or manufacture firearms pursuant to 18 U.S.C.
Chapter 44.

6. “Machine gun” means any weapon which shoots, is
designed to shoot or can be readily restored to shoot more than one
shot, without manual reloading, by a single function of the trigger.

53 7. “Motor vehicle” means every vehicle that is self-
propelled.

{6} 8. “Semiautomatic firearm” means any firearm that:

(a) Uses a portion of the energy of a firing cartridge to extract
the fired cartridge case and chamber the next shell or round,

(b) Requires a separate function of the trigger to fire each
cartridge; and

(c) Is not a machine gun.

9. “Unfinished frame or receiver” means a blank, a casting
or a machined body that is intended to be turned into the frame or
lower receiver of a firearm with additional machining and which
has been formed or machined to the point at which most of the
major machining operations have been completed to turn the
blank, casting or machined body into a frame or lower receiver of
a firearm even if the fire-control cavity area of the blank, casting
or machined body is still completely solid and unmachined.

Sec. 7. NRS 202.2548 is hereby amended to read as follows:

202.2548 The provisions of NRS 202.2547 do not apply to:

1. The sale or transfer of a firearm by or to any law
enforcement agency and, to the extent he or she is acting within the
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course and scope of his or her employment and official duties, any
peace officer, security guard entitled to carry a firearm under NAC
648.345, member of the armed forces or federal official.

2. The sale or transfer of an antique firearm . f-as-defined-in18

3. The sale or transfer of a firearm between immediate family
members, which for the purposes of this section means spouses and
domestic partners and any of the following relations, whether by
whole or half blood, adoption, or step-relation: parents, children,
siblings, grandparents, grandchildren, aunts, uncles, nieces and
nephews.

4. The transfer of a firearm to an executor, administrator,
trustee or personal representative of an estate or a trust that occurs
by operation of law upon the death of the former owner of the
firearm.

5. A temporary transfer of a firearm to a person who is not
prohibited from buying or possessing firearms under state or federal
law if such transfer:

(a) Is necessary to prevent imminent death or great bodily harm;
and

(b) Lasts only as long as immediately necessary to prevent such
imminent death or great bodily harm.

6. A temporary transfer of a firearm if:

(a) The transferor has no reason to believe that the transferee is
prohibited from buying or possessing firearms under state or federal
law;

(b) The transferor has no reason to believe that the transferee
will use or intends to use the firearm in the commission of a crime;
and

(c) Such transfer occurs and the transferee’s possession of the
firearm following the transfer is exclusively:

(1) At an established shooting range authorized by the
governing body of the jurisdiction in which such range is located;

(2) At a lawful organized competition involving the use of a
firearm;

(3) While participating in or practicing for a performance by
an organized group that uses firearms as a part of the public
performance;

(4) While hunting or trapping if the hunting or trapping is
legal in all places where the transferee possesses the firearm and the
transferee holds all licenses or permits required for such hunting or
trapping; or

(5) While in the presence of the transferor.

% . 81st Session (2021)
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Secs. 8and 9. (Deleted by amendment.)

Sec. 10. 1. This section and sections 1, 2, 3.5, 4, 5.5 and 6 to
9, inclusive, of this act become effective upon passage and approval.

2. Sections 3 and 5 of this act become effective on January 1,
2022.

20 ~~m—~ 21
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Case No. A1~CW- 00D
Dept. No. =~

The undersigned affirms that this document
does not contain the social security number

of any individual. : Vi
cloria Tovey
IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA ™

IN AND FOR THE COUNTY OF LYON
POLYMERS0, INC.,
Plaintiff,
vs.

STEPHEN SISOLAK, Governor of Nevada, AARON

‘I FORD, Attorney General of Nevada, GEORGE
1 TOGLIATTI Director of the Nevada Department
Al of Public Safety, MINDY MCKAY, Administrator

of the Records, Communications, and Compliance
I Division of the Nevada Department of Public
Safety, '

- ‘Defendants. /

| VERIFIED COMPLAINT L

"f{".:-"'fll o COMES NOw POLYMERBO INC ("Polymer80" Or "Company") a Nevada
- corporatlon,iby and. through its. counsel Greenspoon Marder LLP and Slmons Hall :

" Johnston PC and for |ls Verlfled Complalnt alleges as follows

INTRODUCTION

-l Nevada publlc offlmals in whlch Polymer80 seeks a: (i). Declaratory Judgment that the -
| recently enacted Nevada Assembly Bill 286 ("AB 286"), a COPY of which is annexed as
Exhlblt A fOI the. Courts consnderatlon violates the Constttutlon 0f the State of Nevada
("Nevada : Consututlon”) because it is unconstltutlonally' vague i) Temporary

L 26 Restralnmg Order barring defendants from enforcung thls new and unlawful legislation
L 77“ pending the Court's determmatlon of the Companys request for a Preliminary

Injunction; (iii) Preliminary Injunction stopping defendants from further enforcing this
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same unlawful legislation during the pendency of this action; and (iv) Permanent
Injunction forever prohibiting defendants from enforcing this same unlawful legislation.

2. The Nevada Constitution provides, in pertinent part, that “[nJo person shall
be deprived of life, liberty, or property, without due process of law.”

3. One significant aspect of that “due process” guarantee (‘Due Process") is
that persons made subject to the laws of the State of Nevada must have sufficient
notice of the conduct proscribed. Such Constitutional “fair notice,” in particular, requires
that criminal statutes provide enough notice to enable persons of ordinary intelligence to
understand exactly what conduct is prohibited. Laws that do not provide such notice to
ordinary persons must be deemed unconstitutionally vague and void as a matter of law.

4. Moreover, Nevada statutes, such as AB 286, lacking specific standards .

|l and .definitions inevitably encourage, authorize, and/or fail to prevent arbitrary and |
: discriminatory enforcement of those statutes and are unconstitutionally vague for that

|| alternate reason as well.

s, Although AB 286 purports to expand the scope of Nevada's firearms-.

' feiated !aws by categorically banning certain objects under pain of criminal sanctions,
- precisely which objects are subject to AB 286 .are wholly unknowable ow:ng fo |ls

: ?palpably and unoonstltutlonally ambiguous language

"-.':6, For instance, AB 286 purports to criminalize, among other things, the 1

: possession and sale of what this enactment refers to as “unfinished frames or
. ‘recewers " Yet, nowhere does AB 286 -- or any other Nevada statute or State law --
: deﬁne a finished "frame” or “receiver,” causing persons of ordinary intelligence, not to

' mention a major commercial entity such as Polymer80, to be unable to determine or

know just what an unfinished frame or receiver actually is within the bounds of the new

statute. Therefore, AB 286, coupled with the remainder of Nevada law, gives

inadequate notice of what an unfinished version of a “frame” or “receiver” is and so

renders AB 286 unconstitutional under Nevada law.
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receiver” mlght be. leewnse the rest of Nevada law does not define “frame,

7. Further, in drafting AB 286, the Nevada legislature failed to define

numerous necessary terms used in the statute, including those most material to the

{| meaning of an “[u]nfinished frame or receiver,” including “blank,” “casting,” “machined
body,” “frame,” “receiver,” and “lower receiver.” Specifically, AB 286 Section 6(9)
provides, in pertinent part, that an “unfinished frame or receiver' means a blank, a
casting or a machined body that is intended to be turned into the frame or lower receiver
I of a firearm with additional machining and which has:been formed or machined to the .
1| point at which most of the major machining operations have been completed to turn the
L i blank, casting or machined body into a frame or lower receiver of a firearm.” However,
- ] 0] “blank.” “casting,” and “machined body” are nowhere defined in the new legislation or
" elsewhere in Nevada law. Nor does AB 286 define or clarify the meaning of a “frame,”

12l “receiver,” and/or “lower receiver," so as to elucidate just what an “unfinished frame. or |

receiver,” "

y and/or “lower receiver” anywhere. Consequently, although AB 286 Section 6 does -

purport to deflne (however |nconcluswely) an unfinished “frame” or “receiver,” nelther |t

- “receaver," or “lower recelver' - is.

. proceeds to posnt an amorphous test for ascertaining when an entirely undeflned
20 “blank,” "casting,” or “machined body" has reached a sufficient stage of completion.to be -

deemed an “[u]nf mshed frame or receiver”; to wit, that it *has been formed or machined :

" Nelther AB 286 nor Nevada law more generally provide any standards or guldellnes for

assessing when those “major machining operations have been completed.” In fact, AB

5ol 286 cnmmahzes in certain settings the mere possession of an “unfi nished frame or

" receiver” but unclearly (and unconstitutionally) states that such an item is something

(whether a “blank,” “casting,” or “machined body" - all murky and undefined terms

-2 themselves) intended to be transformed into a “frame” or “lower receiver’ (two more
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murky and undefined terms) requiring some unquantified and undescribed additional
work (presumably “machining” - itself also undefined), where the major "machining”
work has already been done. Plainly, no person of ordinary intelligence -- and a
reasonable person might be content to flatly assert that no one -- can understand what
AB 286 actually prohibits and be enabled to know how to act in a lawful manner.

9. As a result, AB 286 is unconstitutionally vague and void, since: (i} it is not
possible for Nevadans, visitors to Nevada, people doing business in Nevada, or anyone
else to know what conduct -- that which could well open unwitting offenders to felony

criminal punishment -- is, in reality, banned; and (i) AB 286's central and crucial

Al definitions are without specific standards and meaningful illumination, thus encouraging,

Il authorizing, and/or failing to preclude the statute’s arbitrary and discriminatory

enforcement.
10. Accordingly, for these and other reasons, the Court should ‘issue a -

4 || Dectaration that AB 286 is unconstitutionally vague and enter a Temporary Restraining

| Order, Preliminary Injunction, and Permanent Injunction enjoining Defendants from -

enforcing this gravely flawed enactment.

PARTIES AND JURISDICTION
11. - Plaintiff Polymer80. is a Nevada corporation with its center of operations in |

Dayton, Nevada, within Lyon County.
12. Defendant Stephen Sisolak is the Governor of the State of Nevada and, in

‘ that role, is the State’s chief law enforcement officer. The Nevada Constitution obliges

him to “see that the laws are faithfully executed,’ Nev. Const., At. 5, § 7. As a

consequence, Sisolak is responsible for enforcing AB 286. Sisolak is sued in his official

capacity.
13. Defendant Aaron Ford is the Attomey General of the State of Nevada and

also responsible for enforcing AB 286. Ford is sued in his official capacity.
14. Defendant George Togliatti is the Nevada Director of Public Safety

(“DPS"). He, too, is responsible for enforcing AB 286 and is sued in his official capacity.

Page 4 of 15

APP 000143




#22'State Route 208 -, -
erington; Nevada 89447 -

IMONS HALL JOHNSTONPC

15. Defendant Mindy MciKay is the Division Administrator for the DPS
Records, Communications, and Compliance Division. She also is responsible for

enforcing AB 286. McKay is sued in her official capacity.

16. This Court possesses subject matter jurisdiction over this action, given

|l that virtually all of the pertinent events described in this Complaint have taken place in

Nevada, and Polymer80's claims arise under the Nevada Constitution.

17.  Venue is proper in this Court, as Polymer80 is domiciled in Lyon County,

il where any of defendants’ law enforcement activities would occur as to the Company,

and where Polymer80's business interests are being directly affected by AB 286.
BACKGROUND

L AB 286
18.  OnJune 7, 2021, defendant Sisolak signed AB 286 into law.

19,  AB 286 is touted as a law that "[pJrohibits certain acts relating to firearms.”

AB .2§§‘Va:t_1,.($UMMARY). AB 286 declares that it is "AN ACT %-fglgting_ to crimes; .

] p;qhipizting_g ;'p_e.:rso,n from engaging in certain acts relating to ._yniﬂn,i.shed frames.or | . -

i &l receivers under certain circumstances.” /d. at 1 (emphasis in original). o

200 .;‘.‘}Ihgoggh AB 286, the Nevada Legislature ,_qmgndég;gh,aptg( 202.0f1_~thg..3

-Ngyggg"sgngéd Statutes ("NRS") by adding the following prpyiéjgns. allof which are ..a.t‘

|l the center ofltjl;iiép,rgclg__eding.

I . 'AB286 Section3
2,1_ . .Effg_qﬁyegs of January 1, 2022, AB 286 .Sgpti.qn 3(1) provides as follows:

A person shall not possess, purchase, transport or
receive an unfinished frame or receiver unless: (a)
The person is a firearms importer or manufacturer; or
(b) The unfinished frame or receiver s .required by
federal law to be imprinted with a_serial ‘number
issued by a firearms importer or manufacturer and the
unfinished frame or receiver has been imprinted with

the serial number.
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22. AB 286 and its Section 3(1) make it a crime to “possess, purchase,
transport or receive an unfinished frame or receiver” in the State of Nevada, except
3 under two circumstances. /d. §§ 3(1), 10(2). Those two exceptions arise, when: (i)
N “[tThe person [at issue] is a firearms importer or manufacturer” or (ii) “[tlhe unfinished
8 frame or receiver is required by federal law to be imprinted with a serial number issued

; by a firearms importér or manufacturer and the unfinished frame or receiver has been
A imprinted with the sérial number” Id. §§ 3(1)(a)-(b). The vagueness of this quoted
language is substantial and severe.

fll. AB 286 Section 3.5

23. In addition, AB 286 Section 3.5(1), which became effective on June 7,

il 2021, provides as follows:
A person shall not sell, offer to sell or transfer. an
unfinished frame or receiver unless (a): The person is:
(1) A firearms importer .or manufacturer; and .(2) The
recipient of the unfinished frame or receiver .is .a
firearms importer or manufacturer; or the unfinished
frame or receiver is required by federal law. o -be
imprinted with a serial number issued- by. an lmporter
or manufacturer and the unfinished frame or receiver
has been imprinted with the serial number ' '
‘.‘24. AB 286 and its Section 3.5(1) also make it a crime to “sell, offer to sell or
‘ transfer an unfinished frame or receiver’ in the State. of Nevada except in two
i scenarios The first occurs when the person at issue and the. recrprent of the unfinished
f;amg '..o_rrf.ie.q‘e'_lver are both “firearms importer{s] or manufacturer[s]." The second arises
- when “the unfinished frame or receiver is required by federal law to be imprinted with a
seriél number issued by an importer or manufacturer and the unfinished frame or
;. receiver has been imprinted with the serial number.” The vagueness of these quoted

27| provisions is similarly substantial and severe.
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ordrnary lnteilrgence {o understand the conduct hat thrs ieglslatron is. proscnbmg and.,,f:

IVv. AB 286 Section 6(9)
25.  Also effective as of June 7, 2021, AB 286 Section 6(9) amended NRS 202

to add the term “[u]nfinished frame or receiver” to Nevada law. NRS 202.253 now

|| defines that term as follows:
" [A] blank, a casting or a machined body that is

intended to be turned into the frame or lower receiver
of a firearm with additional machining and which has
been formed or machined to the point at which most
of the major machining operations have been
completed to turn the blank, casting or machined
body into a frame or lower receiver of a firearm even if
the fire-control cawty area of the blank, casting or-
machined body is stil completely solid and
unmachined.

26. This definition is manifestly and unquestionably vague, msofar as rt__

*l defines an unfinished frame or receiver, at its core, as something “that is. intended to be
turned. mto the frame or lower receiver of a fi rearm. " Id. (emphasis supplred) However,
|l as noted above the terms “frame,” “receiver,” .andlor “lower recenver" are never defmed

1l in AB 286 or elsewhere in Nevada law. This utterly murky and standardless definltlon of‘

o "unfrmshed frame or receiver’ permeates AB 286 and makes it rmpossrble for persons of_. -

R crlmlnalizlng

27. ln short, AB 286 on its face illustrates that the. Nevada leglslature falled,

to defrne many necessary terms used |n AB 286 mcludlng those most matenat to an .

: “[u]nfinished,frame or receiver.” Nowhere does AB 286 or other Nevada law def ne,

“plank,” “casting,” “machined body,” “frame,” . "recelver. or “lower recerver . Although .
AB 286 Section 6 does purport to defi ine an unfinished “frame” or recerver," Nevada
law does not anywhere define what the ultimate end product —- a fi mshe_d ~“fra,me!"
2 21l “receiver,” or “lower receiver’ — is. Nor does AB 286 or other Nevada law define

I “plank,” “casting,” or “machined body,” the threshold items used to delineate what an
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12
13, ;
i A person 's. fIl’St offense is deemed a gross mlsdemeanor punishable by lmpnsonment B

“14.) !
= | in the County jail for up 1o 364 days, afine up, to $2 000 or both. AB 286 §§ 3(2), 3 5(2) ,;'

15 ]
< 4(2), 5(2) NRS § 193.140.

30 Second and subsequent v:olataons are, each and all "Category D"gzi.
S well i

“16.

17 ."felomes, punsshable by imprisonment for at least.one year and up to four years, '
18 as. a ﬁne of up to $5 000 and all of the varlous cotlateral effects of a felony cenwctson Vi

2012 AB 286 §§ 3(2). 3. 5(2), 4(2), 5(2); NRS § 193,130(d). ' SRR

21‘2 on an ,ﬁindiy.ic'l,u,al’s right to keep and bear arms in the United States under extant federal N

23. ‘ lew. _See 18 U.S.C. § 922(g)(1).

19

22

24
25
26

.27

28

)ooo\\'c\m.bwm

unfinished “frame” or “receiver” is.

ﬁ 28. Making the enactment's malady of vagueness even worse, AB 286
Section 6(9) additionally propounds an amorphous test for determining when an
entirely undefined “blank,” “casting,” or “machined body” has reached a sufficient stage

of completion to be deemed an “[u]nfinished frame or receiver” such that it “has been

formed or machined fo the point at which most of the major machining operations have
been completed.” Neither AB 286 nor Nevada law more generally provide any insight

or guidelines for assessing when “most of the major machining operations have been

|l completed.”
11 :

V. Criminal Sanctions Under AB 286

______—__.._...__———————'

29. Nevertheless, AB 286 imposes serious criminal penalt:es upon. vuolators.
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Vi. Polymer80 And The Impact Thereupon Of AB 286
32,  Polymer80 is headquartered in Dayton, Nevada, within Lyon County.

33. The Company is a leading manufacturer of innovative gun-related

products, components, and aftermarket accessories.

34. A core principle of Polymer80’s business is the empowerment of its |

|| customers in exercising their inalienable right to gun ownership and engaging lawfully

’ with the Company’s products. indeed, a material part of the Company's business is the

manufacture of components “that provide ways for [their} customer[s] to participate in. ,

1l the buald process,” facilitating their customers’ fundamental Nevada Constitutional right -

A to bear.amms. See Who We Are, www.polymer80.com (last accessed June 15, 2021).

-‘35. Owing to Polymer80's prominent position in the marketplace, the .

" Company has become the target of an onslaught of wrongheaded and polltically

o expedtent attacks. AB 286 is perhaps the most recent embodiment of this practlce

' taxes. shupplng guns across state lines and not conducting background checks W

dlscussmg the purported reasons for the passage of AB 286, Assemblywoman and co_

sponsor of AB 286 Sandra Jauregui, stated that: “In 2020, federal ATF agents ralded a.i:;.f"g.

Y guns Polymerao was illegally manufacturing and dlstnbutmg ftrearms falllng to pay,.;

purpose of AB 286 is to criminalize Polymer80's business. . For exampie in an article

37 ln another setting, the Nevada Senate Committee on Judlmary made -

o several comments at a hearing about Polymer80's products in connectlon wuth AB 286 .
o incluchng that “{s)adly, Nevada is home to one of the largest dealers of ghost guns in thez '

Il u.s. - Polymerso.”

38. While these allegations are grievously false and/or mlsleadlng, they do .{-

| demonstrate that AB 286 was and is designed by its drafters — and will undoubtedly be

; used by its enforcers - with the Company's products in the forefront of their minds.
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l 30. At bottom, with the passage of AB 286 and in light of the erroneous and
misguided remarks of Nevada legislators and officials, the new enactment has put the
Company in an untenable position, which some might aptly characterize as being

“petween a rock and a hard place.” On the one hand, Polymer80 could cease

: conducting its business operations, notwithstanding the Company’s staunch belief that
41l its products are lawful under United States and Nevada law, owing to the threat of the

SR serious criminal sanctions introduced by AB 286. On the other, Polymer80 could

L continue to conduct business as usual -- which usual business, again, the Company in
good faith and for good reason believes to be lawful -- but in so doing might (depending
upon the interpretation, application, and enforcement of AB 286) expose itself to those

: same sanctions, including a possible felony conviction.

~4o, Fundamental faiess and the Nevada Constitution, mandate that .
PolymerBD should not be required to make this extraordinarily difficult and risky chorce

: Al fact if the Company were to elect to take the former course, and suspend or limit.

operatrons, and ultimately it were to be determined that AB 286 is. unconstltutronal and. .

22'State Route 208
Yeririgton; Nevada 89447

vord the Company would have few, if any, cognizable, vrable or valuabte clalms for_;'.
recompense agamst the State. of Nevada and its officials Accordmgly, pursurng f

Declaratory and lnjunctrve relief from the Court.in and through thls sult is a responsuble'..

and prudent step for Polymer80 in the present circumstances.

41 It is noteworthy that, beyond Polymer80, any and all persons. in Nevada .
also may be unconstrtutronally subject fo defendants enforcement of AB, 286 Because ;
ys | AB286's deﬂmtrons are so vague : and elusive, persons of ordinary mtel!rgence are not.
able,;,tp ..underetand what conduct.is banned and thus cannot frame their conduct in |
accordance with Nevada law. This unlawful and unjust conundrum plainly raises the

Il spectre of arbitrary and/or discriminatory enforcement of the new statute.

2
28
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FIRST CAUSE OF ACTION AGAINST ALL DEFENDANTS

(For A Declaratory Judgment Pursuant to NRS 30. 040(1) That AB 286 Violates The
Nevada Constitution’s Due Process Clause, Atrticle 1, Section 8)

42. Polymer80 re-alleges and incorporates the allegations contained in

=:ll Paragraphs 1 through 41 above as if fully set forth herein.

43. Pursuant to NRS 30.040, “[a]ny person interested under a deed, written :

2| contract or other writings constituting a contract, or whose rights, status or other legal.
5 relations are affected by a statute, municipal ordinance, contract or franchise, may have.
“|l determined any question of construction or validity arising under the instrument, statute,

|| ordinance, contract or franchise and obtain a declaration of rights, status or other Iegel_ .4

Il relations thereunder.”

44. AB 286, which amends NRS 202, deeply affects Polymer80's ngms

status, and other legal relations. And, as a result, the Company is entitled ‘tg‘;g i

' determinatron by this Court as to the construction and/or validity of AB 286.

‘45_. Polymer80 manufactures products that Nevada legislators and offi crals_.{f

e have revealed are intended to be the target of AB 286's prohibitions.

46 . Under the Nevada Constitution, vague statutes are repugnant to. Due_

Process and adjudged void. A statute is unconstitutionally vague and subject to facrali, ;f

attack if it (r) does not provide notice sufficient to enable ordrnary persons to
understand the conduct prohibited, or (i) lacks specific standards and so encourag‘:esv,_

s authorrzes. and/or fails to prevent arbitrary and discriminatory enforcement.

:47. These bedrock Nevada law principles establish that AB 286 |s, :

; unconstitutionally vague and subject to facial -- and fatal - attack.

48. Moreover, in drafting AB 286, the Nevada legislature did not define many

e terms used in the statute, including those of great materiality to “unfinished frame or

receiver.” Furthermore, the terms used in defining that phrase do not have well settied

> andlor ordinarily understood meanings in the context of AB 286 in its entirety. These

“5 1 defects engender several intractable problems.
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49. For one, nowhere does AB 286 or other Nevada law define the terms
“frame” and/or “receiver.” Although AB 286 purports to define an unfinished "frame” or
unfinished “receiver,” nowhere in the new statute or existing Nevada law is there a
definition of a finished “frame” or finished “receiver.’

50. Given that Nevada law does not define, clarify, or amplify what a finished
“frame” or finished “receiver” is, it is impossible for persons of ordinary intelligence to
understand what an unfinished version of those same items is.

51. In addition, AB 286's definition of “ynfinished frame or receiver’ is

hopelessly vague, even had AB 286 or other Nevada law defined or clarified “frame”

1l andlor “receiver” (as surely neither has done). At least two other aspects of this -

11| definition make it impossible for persons of ordinary intelligence to understand whiat

Y ‘such a thlng reatly is.

.,552. Frrst the definition in AB 286 Section 6(9) of an “unfi nrshed frame or.

recerver as a “blank a castlng or.a machine body that is mtended fo be turned inte the,’;
frame or tower recerver of a flrearm with additional machining® is opaque and hrghly.{}'
9 uncertarn Nerther the new legistation nor Nevada law as a whole shed any. Ilgi'tt on the

; meamng of those three key, threshold terms Otherwrse put |t |s |mpossrble for persons._'}_,

: none of whlch rs def ned in AB 286 or elsewhere in Nevada Iaw - “rs mtended to be ~.f_:‘

55 :':1 turned mto the frame or lower recelver of a firearm with addttronat machmmg

'53. Second and substantlally mcreasmg the extensive. amblgurty of "unfinrshed .

frame or recelver " its. statutory def nltion further sets forth that such an ttem has. been
, "formed or machtned to the point at which most of the major machmmg operatmns have .
been comp!eted " .The phrase. “formed or machined to the pomt at which most of the -
“major. machmmg operations have been ‘completed” does not give persons of ordinary
intelligence - adequate notice of the point at which “most of the major machining

“. 1l operations have been completed.”
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- Injunction Pursuant To NRS 33. 010 Barrlng Defendants From Enforcing AB 286)
. 4 58. Polymer80 re-allege,s and mcorporates the allegations contained in
' 5 Paragraphs 1 through 57 abovevas if fully set forth herein.
6 59. NRS 33 010 provades in ertment part, as follows:
’ 7 An mjunot:on may be granted in the following cases:
L When it shall appear. by the complaint that the plaintiff
3 is entltled to the -relief. demanded, and such relief or
any part thereof consists in restraining the
9. commission of: continuance of the act complained or,
______ L ,"elther for a Ilmlted pe[god _or perpetually
60. PolymerBO lS 8 entilled to a, Temporary Restraining Order, Prellmmary o

- lnjuncteon. and Perman '

(For A Temporary Restraining Order, Preliminary Injunctlon, And Permanent

since that statute |s i

SECOND CAUSE OF ACTION AGAINST ALL DEFENDANTS,

2180, Inc. respectfully requests that: . - ‘
atory Judgment declaring that AB .
;7. 286, nes.n.and unconstitutional under the Due
"."Process Clause of the Nevada Constitution; L
(ii) he Court issue _'erﬁborary Restraining Order stopping
defendants f'rom‘enforcmg AB 286 as to Polymer80 and/or
anyone else subject to the jurisdiction of the State of Nevada
prior to the Court's determination of the Company’s request for

a Preliminary Injunction;
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! @iy The Court issue a Preliminary  Injunction restraining

defendants from enforcing AB 286 as to Polymer80 and/or

2
3 anyone else subject to the jurisdiction of the State of Nevada
4 during the pendency ¢ of this action;
- -(IV) The Court issue a. Permanent Injunctton forever prohibiting
5 . S e 'defendants from enforcmg AB 286 as to Polymer80 and/or
6 P anyone else subject to the jurisdiction of the State of Nevada;
| v ' -k (\f) The Court award the Company the costs of this suit and the
B f,_g' : : . attomneys' fees incurred in connection therewith; and
9 o W e _(vi) ‘The Court accord PoiymerSO such further rehef as may be

‘ 5 "'_"deemed appropnate _
DATED thls 22nd, day ofdune 2021 -

: dM Johnston,&sq.
Sy | ERe o 5 Fy gy :Nevada Bar No.,ﬁ D15
e IR P _ . Simons Hall Johinston PC
T S ' 22 State Route 208
Yerington, Nevada 89447
Tel: (775) 463-9500 -
Fax: (775) 463-4032 -
: bjohnston@shjnevada com

27 Stite Route:208

 STMONS HALL JOHNST

':JamesJ McGuire, Esq. (Apphcahon
for Pro Hac Vice Forthcoming) e
‘Michael Patrick, Esq. (Apphcafron for.
Pro Hac Vice Forthcoming) - ‘
' Mark Doerr, Esq. (Apphcatron for Pro
-+ Hac Vice Forthcoming,) - Be ' B
- Greenspoon Marder LLP .
- ..590 Madison Avenue, Suite 1800 =
- New York, New York 10022
Tel (212) 524-5000
.. Fax; (212) 524- 5050 -
- james. mcguwe@gmlaw com
" ‘michael.patrick@gmlaw. com
mark. doerr@gmlaw.com .

P ‘_-"-_;2'7_‘,_' S ' o Attorneys for Plaintiff
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VERIFICATION OF DAVID BORGES

[, David Borges, Chief Executive Officer of Polymerg0, Inc., the named plaintiff in
the foregoing Verified Complaint, hereby declare, pursuant to NRS 53.045 and ynder
penalties. of perjury pursuant to the laws of the State of Nevada, that | have read gl} of the .
allegations set forth in said Verifled Complaint; that | have personal knowledge of the
facts sta,tgd,ther;ein; and that such facts and allegations are true and accurate to the best

of my knowledge, information, and belief.

DATED this 22™ day of June, 2021.
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SIMONS HALL JOHNSTON PC

22 State Route 208
Yerington, Nevada 89447

{775) 463-9500

I

Case No. 21-CV-00690
Dept. No. 1

The undersigned affirms that this document
does not contain the social security number
of any individual.

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

POLYMERSO, INC.,
Piaintitf,
VS.

STEPHEN SISOLAK, Governor of Nevada, AARON
FORD, Attorney Generai of Nevada, GEORGE
TOGLIATTI, Director of the Nevada Department

of Public Safety, MINDY MCKAY, Administrator

of the Records, Communications, and Compliance
Division of the Nevada Department of Public
Safety,

Defendants.
/

NCTICE OF ENTRY OF ORDER

Plaintiff Polymer80, Inc., by and through its undersigned counsel, hereby provides

written notice of entry of the Order Granting Preliminary Injunction attached hereto as

Exhibit A.

SIMONS HALL JOHNSTON PC

By: ?/ L=

Brad M. Johnston, E8q.
Nevada Bar No 8515

22 State Route 208
Yerington, Nevada 89447
Telephone: 775-463-9500
bjohnston@shjnevada.com

Datied this 16th day of July, 2021
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SIMONS HALL SOHNSTON PC

22 State Route 208
Yerington, Nevada 89447

(775) 463-9500 -
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-and-

James J. McGuire

Pro Hac Vice

Michael R. Patrick

(Pro Hac Application Forthcoming)
Mark T. Doerr

Pro Hac Vice

Greenspoon Marder LLP

590 Madison Avenue, Suite 1800
New York, New York 10022
Telephone: 212-524-5000
Facsimile: 212-524-5050
james.mcquire@gmlaw.com
michael.patrick@gmlaw.com
mark.doerr@gmlaw.com

Attorneys for Plaintiff Polymer80, Inc.
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SIMONS HALL JOHNSTON PC

22 State Route 208
Yerington, Nevada 89447

(775) 463-9500

10
1
12

14
ISFJ

CERTIFICATE OF SERVICE

|, Brad M. Johnston, hereby certify that on this date | caused the foregoing
document to be served via Electronic Mail and U.S. Mail on the following:

Gregory Zunino, Deputy Solicitor General
Craig Newby, Deputy Solicitor General
Laena St-Jules, Deputy Attorney General

100 N. Carson St.
Carson City, NV 89701
gzunino@ag.nc.gov
cnewby@ag.nv.qov

Istiules@ag.nv.gov

DATED this 16th day of July 2021.

7/////

~Brad M. Joh/ns«ﬁ\
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FILED

Case No. 21-CV-006S0 021 UL 16 PH 20k
Dept. No. |

.« =

!l \ “ ‘\ J

The undersigned affirms that this document Trt, GUoiCrAL L

does not contaln the social security number a i \ Mm .
of any individual.

: ‘
!

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

POLYMERSD, INC,,
Plaintiff,
vs.

STEPHEN SISOLAK, Governor of Nevada, AARON
FORD, Attorney General of Nevada, GEORGE
TOGLIATTI, Director of the Nevada Department
of Public Safety, MINDY MCKAY, Administrator

of the Records, Communications, and Compliance
Division of the Nevada Department of Public
Safety,

Defendants.
/

ORDER GRANTING PRELIMINARY INJUNCTION

This Court, having reviewed and considered Plaintiff Polymer80, Inc.’s (i) Verified
Complaint, (i) Plaintiff Polymer80, inc.’s Motion for Temporary Restraining Order and Preliminary
Injunction, (iii} Defendants’ Opposition to Application for Temporary Restraining Order, and (iv) the
Reply Memorandum of Points and Authorities of Polymer80, Inc. ;'n Further Support of its Motion
for Temporary Restraining Order, and having considered the exhibits thereto and the arguments
therein, and having conducted a hearing on July 14, 2021 on Plaintiff Polymer80, Inc.’s Motion for
Temporary Restraining Order and Preliminary Injunction and having heard oral argument from

counsel for Plaintiff Polymer80, inc. and Defendants, and good cause appearing,
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IT IS HEREBY ORDERED that Plaintiff Polymer80, Inc.'s Motion for Temporary Restraining
Order and Preliminary Injunction is GRANTED in PART and DENIED in PART for the reasons set forth
herein. Specifically, Plaintiff Polymer80, Inc.'s Motion for Temporary Restraining Order and
Preliminary Injunction is GRANTED as to Section 3.5 of AB 286, and for the reasons stated herein,
the State of Nevada and Defendants STEPHEN SISOLAK, Governor of Nevada, AARON FORD,
Attorney General of Nevada, GEORGE TOGLIATTI, Director of the Nevada Department of Public
Safety, MINDY MCKAY, Administrator of the Records, Communications, and Compliance Division of
the Nevada Department of Public Safety, are hereby preliminarily enjoined from enforcing Section
3.5 of AB 286 during the pendency of this lawsuit and a ruling on Polymer80, Inc.’s claims for relief.

A preliminary injunction is proper when a party can show a reasonable likelihood of success
on the merits of its claims and that irreparable harm will occur, for which compensatory damages
is an inadequate remedy, in the absence of preliminary injunctive relief. See, e.g., Dangberg
Holdings Nevada, LLC v. Douglas County, 115 Nev. 129, 142 (1999). Here, Plaintiff Polymer80, inc.
has met this burden. Additionally, the public interests at stake and a balancing of hardships
between the parties warrants preliminary injunctive relief. See Clark Co. School Dist. v. Buchanan,
112 Nev. 1146, 1150 (1996) {court may weigh the public interest and relative hardships of the
parties in determining whether a preliminary injunction should be granted).

Turning first to wﬁether Polymer80, Inc. has demonstrated a likelihood of success on the
merits of its clalnis, the Court finds that it has. Polymer80, Inc. ultimately seeks a declaratory
judgment from this Court, declaring that AB 286 violates the Nevada Constitution’s Due Process
Clause because the statute is unconstitutionally vague, and a permanent injunction, permanently
enjoining the Defendants from enforcing AB 286. At this stage of these proceedings and based on
the record before this Court, Polymer80, Inc. has demonstrated a likelihood of succeeding on these
claims because AB 286 — a criminal statute that under Nevada law requires a heightened level of
scrutiny — and particul'arly- AB 286's definition of “Unfinished Frame or Receiv\er" is impermissibly

vague.
«p criminal statute can be invalidated for vagueness (1) if it fails to provide a person of

ordinary intelligence fair notice of what s prohibited; or (2) if itis so standardless that it authorizes
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or encouraged seriously discriminatory conduct.” Scott v. First Jud. Dist. Ct., 131 Nev. 1015, 1021
(2015) (quotations omitted). Here, the Court finds, at this juncture, that AB 286 fails to provide a
person of ordinary Intelligence fair notice of what AB 286 criminalizes and encourages
discriminatory, criminal enforcement because the definition of “Unfinished Frame or Recelver” in
Section 6.9 of AB 286 is inherently vague due to.the use of undefined terms, such as “blank”,
“casting”, and “machined body”, and amorphous words and phrases ~ that are simi larly not defined
—such as “additional machining” and “machined to the point at which most of the major machining
operations have been completed.” In fact, it is unclear, on the current record, as to what the
Nevada Legislature meant by the words “blank”, “casting”, and “machined body”, as those words
are used in AB 286. Moreover, Defendants, at the hearing on Polymer80, Inc.’s motion, made
reference to a mangfacturing continuum on which a “blank”, “casting”, or “machined body” is |
turned into a frame or lower receiver of a firearm, but, at the hearing, Defendants could not
identify where on that continuum AB 286 comes into play (i.e., at what point during the machining
process an item, such as a blank, becomes unlawful and subject to criminal prosecution).
Therefore, Polymer80, Inc. has demonstrated a reasonable likelihood of success on its claim that
AB 286 is unconstitutionally vague due to the ambiguities that permeate AB 286's definition of
“Unfinished Frame or Receiver.”

- - .The Court also finds that Nevada Legislature only adopted limited definitions from Federal
Law when it adopted AB 286. The Nevada Legislature presumably did so purposely, creating
additional ambiguity in AB 286. Thus, this Court declines the Defendants’ invitation to fill holes in
AB 286 by looking to Federal Law when the Nevada Legislature only incorporated Federal Law into
AB 286 in specific limited instances.

Turning to the issue of irreparable harm, the Court first notes that Section 3.5 of AB 286
criminalizes the sale or transfer of an “unfinished frame or receiver” and this portion of AB 286 is
currently in effect. Polymer80, Inc. has sufficiently demonstrated to this Court that it has stéﬁding
to facially challenge AB 286 and will suffer irreparable harm in the absence of preliminary injunctive
relief because Section 3.5 of AB 286 renders Polymer80, Inc. unable to conduct its business without

the threat of criminal prosecution. The inability of a company like Polymer80, Inc. to conduct its
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business without the threat of unreasonable interference or the destruction of the business Is the
type of irreparable harm that warrants preliminary injunctive relief. See Sobol v. Capital Mamt.
Consultants, Inc., 102 Nev. 444, 446 (1986); see also Finkel v. Cashman Prof’l, Inc., 128 Nev. 68, 73
(2012). The Court also notes that the harm Polymer80, Inc. would suffer due to its inability to
conduct its business in the face of AB 286 is immeasurable, underscoring the Court’s finding that
Polymer80, Inc. has -sufficiently demonstrated irreparable harm to warrant a preliminary
injunction.

Defendants maintain that Polymer80, Inc. can simply serialize its products to avoid the
harm it claims it will suffer as a result of the enactment of AB 286. The Court finds this argument
unconvincing initially because the Nevada Legislature did not include any such language or
provision in AB 286. Moreover, the argument is belied by the plain language that the Nevada
Legislature did inch;x;e in AB 286. Section 3.5 of AB 286 criminalizes the sale of an “unfinished
frame or receiver unless ... [t}he unfinished frame or receiver is required by federal law to be
imprinted with a serial number.” {emphasis added). Thus, unless Federal Law.requires the
unfinished frame or receiver (whatever that may be) to be imprinted with a serial number,
Polymer80, Inc. can find no safe haven under AB 286 by simply placing a serial number on its
products that Federal Law does not require.

Finally, the Court finds that public interests weigh in favor of issuing a preliminary injunction
pending the trial in this matter due to the ambiguity in AB 286, which is, once again, a criminal
statute. Additionally, the balance of hardships weighs decidedly in favor of Polymer80, inc.
because the Defendants will only be preliminary enjoined from enforcing Section 3.5 of AB 286
during the pendency of this matter and until this matter proceeds to verdict, during which time
Polymer80, inc., as explained above, will face irreparable harm in the absence of a preliminary
injunction. ’ ‘

Based on the foregomg and good cause appearing, IT IS HEREBY ORDERED that Plamtlff
Polymer80, Inc.’s Motlon for Temporary Restraimng Order and Preliminary lnjunction Is GRANTED
in PART and DENIED in PART.
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IT IS HEREBY FURTHER ORDERED that the State of Nevada and Defendants STEPHEN
SISOLAK, Governor of Nevada, AARON FORD, Attorney General of Nevada, GEORGE TOGLIATTI,
Director of the Nevada Department of Public Safety, MINDY MCKAY, Administrator of the Records,
Communications, and Compliance Division of the Nevada Department of Public Safety, and their
respective officers, agents, servants, and employees and anyone acting in con.i:ert with them,
individually or collectively, are hereby preliminarily enjoined from enforcing Section 3.5 of AB 286
during the pendency of this lawsuit.

The Court declines to enter a preliminary injunction with respect to the enforcement of
Section 3 of AB 286 because that portion of AB 286 does not take effect until January 1, 2022.
However, to the extent this matter does not proceed to trial as scheduled before January 1, 2022, .
Polymer80, inc. may renew its request for a preliminary injunction with respect to the enforcement
of Section 3 of AB 286

IT IS HEREBY FURTHER ORDERED that this Order only applies to the enforcement of Section
3.5 of AB 286 and shall not preclude or prohibit the enforcement of other sections of AB 286 that
are now in effect or may take effectin the future.

IT IS HEREBY FURTHER ORDERED, pursuant to NRCP 65(c), that Plaintiff Polymer80, Inc. shall
post security with the Court in the amount of $20,000.00 (Twenty Thousand Dollars) on or before
July 16, 2021, and that this Order shall only take effect upon the posting of this security. The Court
finds that security in the amount of $20,000.00 (Twenty Thousand Dollars) is sufficient to pay the
costs and damages that may be sustained, if any, by the Defendants if it is ultimately determined
they have been wrongfully enjoined pending trial.

DATED this _I{gthday of July, 2021.
o

R e
.. . ‘.,,;:, ’._.I. Le - o
- ’.,3 /i I e ..'.; P t’

JBHN P. SCHEEGELMILCH .
"DISTRICTJUDGE -~~~

h Y

Page S of 5

APP 000164




EXHIBIT D

APP 000165



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

IN THE THIRD JUDICIAL

OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF LYON

PLOYMER80, INC.,
Plaintiff,
vs.

STEPHEN SISOLAK, Governor of
Nevada; AARON FORD, Attorney
Genexal of Nevada; GEORGE

TOGLIATTI, Director of the Nevada)
Department of Public Safety; )
MINDY McKAY, Administrator of the)
Records, Communications; and )
Compliance Division of the Nevada)
Department of Public Safety, )

Defendants.

VIDEO DEPOSITION VIA
OF

DANIEL McCALMON

LAS VEGAS, NEVADA

FRIDAY, OCTOBER 22,

REPORTED BY: DONNA E. MIZE, CCR NO.

Job No.: 814430

Z0O0OM

2021

675,

CASE NO.
21-Cv-00690

CSR 11008

APP 000166




DANIEIL MCCALMON - 10/22/2021

Page 56
1 MR. McGUIRE: Objection to form.
2 You may answer.
3 THE WITNESS: Yes, it would.
4 BY MR. NEWBY:
5 Q. How sO°?
6 A. It would have a negative impact to our sales.
7 Q. What additional decrease in sales would
8 Polymer80 estimate would occur should the federal rule
9 making -- proposed federal rule making come into
10 effect?
11 MR. McGUIRE: Same objection.
12 -You may answer.
13 THE WITNESS: I would estimate that it would
14 be at least an additional 30 percent.
15 BY MR. NEWBY:
16 Q. Does Polymer80 have an understanding of what
17 the term unfinished frame means?
18 MR. McGUIRE: Just to be clear are you asking
19 him does the company or does he have an understanding?
20 MR. NEWBY: I'm asking Polymer80 --
21 MR. McGUIRE: Sorry.
22 MR. NEWBY: I shouldn't talk over you, I
23 apologize.
24 MR. McGUIRE: I'm just trying to clarify.
25 Are you asking whether he Mr. McCalmon has such an

Litigation Services | 800-330-1112
www.litigationservices.com
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Page 57
understanding given his role as the 30b(6) witness, or
are you asking him whether the company beyond him -- in
addition to him has an understanding of that term?

MR. NEWBY: I'm asking him as Polymer80's
designee pursuant to topic 16 of the 30(b) (6) notice
what Polymer80's understanding of the term unfinished
frame is so that would be for Polymer80 and that's who
he is testifying for, and that's who I'm asking for.

MR. McGUIRE: I will object to the form of
the question.

You may answer if you can.

THE WITNESS: Yes, I do.

BY MR. NEWBY:

Q. What does the term unfinished frame mean?

A. In my opinion an unfinished frame is one that
is not capable of accepting components to be
manufactured into a complete firearm.

Q. I appreciate you said that's your
understanding. Do you have any reason to think that
Polymer80's understanding of what the term unfinished
frame means is not different than yours given that you
are here testifying for Polymer80 as its designee
rather than based on your own personal knowledge?

A. I do not.

Q. What is Polymer80's understanding of what the

Litigation Services | 800-330-1112
www.litigationservices.com
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DANIEL MCCALMON - 10/22/2021

Page 58

1 term unfinished frame means based upon?
2 A. It's based upon the product's ability to be
3 completed into a fully functioning working firearm.
4 Q. Sitting here today does Polymer80 have any
5 reason to understand that the term unfinished frame
6 means something different under Nevada law than what
7 Polymer80's understanding is?
8 MR. McGUIRE: Objection to form.
9 You may answer if you can.
10 THE WITNESS: Can you rephrase or clarify the
11 question, please?
12 BY MR. NEWBY:
13 Q. We have covered that Polymer80 has an
14 understanding of what the term unfinished frame means,
15 correct?
16 A. Correct.
17 Q. Does Polymer80 have any reason to believe
18 that the term unfinished frame means something
19 different under the Nevada statute that's at issue in
20 this case which brings us here today?
21 A. No, I don't believe so.
22 Q. Does Polymer80 have an understanding of what
23 the term unfinished receiver means?
24 A. Yes.
25 Q. What is that understanding?
Litigation Services | 800-330-1112

www.litigationservices.com
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DANIEL MCCALMON - 10/22/2021

1 A. It's the same understanding as unfinishezfge >
2 frame. Incapable of accepting additional components to
3 be completed into a functioning firearm.
4 Q. Does Polymer80 have any reason to understand
5 that term unfinished receiver to mean something
6 different under Nevada statute?
7 A. No.
8 Q. Does Polymer80 have an understanding of what
9 the term 80 percent frame means?
10 A, No.
11 Q. Has Polymer80 seen the term 80 percent frame
12 used before?
13 A. Yes.
14 Q. Can you explain why Polymer80 does not have
15 an understanding of what the term 80 percent frame
16 means when it's used by others?
17 A. The term itself is not defined by Polymer80.
18 It's defined based on the determination letter provided
19 to us by the BATF Firearms Technology Branch.
20 Q. As Polymer80's designee are you familiar with
21 the ATF's determination letter process?
22 A. Yes.
23 Q. Can you briefly describe what that process
24 is?
25 A. Working with our legal counsel when we
Litigation Services | 800-330-1112
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Page 60
develop a product through the product development

process prior to initiating production on the product
we submit that product with a letter for request for
determination to the Firearms Technology Branch of the
ATF. The ATF reviews the product based on the
parameters outlined in the Gun Control Act to determine
if it is or is not considered to be legally a firearm
and then they respond in kind with a determination
letter.

MR. McGUIRE: Can I spend 10 seconds with my
client please before the next question. We don't need
to go off the record.

MR. NEWBY: Okay.

MR. McGUIRE: Thank you.

BY MR. NEWBY:

| Q. So when the term 80 percent frame has been
used at Polymer80 can you recall who has used that term
with Polymer807?

A. I don't understand your question.

Q. That's fair. I'm trying to -- part of the
testimony is this 80 percent frame is not a term that's
defined by Polymer80 and it's not a term -- I'm trying
to understand because you said Polymer80 has heard
others use that. I'm trying to understand the

categories of people who would have used that. I'm

Litigation Services | 800-330-1112
www.litigationservices.com
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Page 61
trying to understand that.

To ask a more specific question, is the term
80 percent framed something that's been used by ATF
with Polymer80°?

A. Yes. The term is actually derived from the
Gun Control Act that defines whether it's legal or not
legal to finish a frame or receiver at home for
personal use. It's defined as the item you start with
cannot be more than 80 percent complete before you
acquire it or begin working on it. Does that make
sense?

Q. I appreciate you explaining that to me. Is
the term 80 percent frame something that's used by
others within Polymer80's industry such as by others
who sell accessories to the marketplace?

A. Yes.

Q. Is this a term that would be used by end
consumers of the accessories?

A. Yes.

Q. Is this a term that would be used by various
media within the accessories marketplace?

MR. McGUIRE: Objection to form.
You may answer if you can.
THE WITNESS: Yes.

BY MR. NEWBY:
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Does Polymer80 have an understanding of what

the term 80 percent receiver means?

MR. McCGUIRE: I think that's been asked and

answered, but if you can answer it you may do so.

was I1ioO.

THE WITNESS: I believe my previous answer

BY MR. NEWBY:

Q.

To help this out, your answers with regards

to 80 percent receiver would be the same as they were

for 80 percent frame with the exception of referring to

a receiver rather than a frame?

A.

Q.

That is correct.

Does Polymer80 have an understanding of what

the term blank means?

A.
Q.
A.
Q.

A.

No.

Why not?

A blank could be a number of things.
Like what?

Like if I had a block of aluminum it could be

considered a blank. It may not have a shape or form to

it, but someone could say that that's considered a

blank.

Q.

blank?

What other potential meanings are there for

You mentioned one, you described it. What are

the other ones?
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A. I think it's vague. It's up to user

interpretation. My interpretation or Polymer80's
interpretation of a blank could vary and be different
from anyone else. It also speaks to my previous
response concerning the term 80 percent, where does
that come from and what is Polymer80's understanding of

it. It's not a term that Polymer80 defines as a

company .
Q. Is 80 percent a term that Polymer80 uses?
A. Yes.

Q. What does Polymer80 assert that 80 percent
means when it uses that term?

A. It asserts that it means the product in
question is no more or less than 80 percent completed,
meaning there is an additional process relative to
time, money, knowledge, experience, tools required to
finish the product.

Q. Does Polymer80 use the term blank in terms of
its products?

A. For the purposes of marketing and sales, no.

Q. Does Polymer80 use the term blank for any
other purposes for its business?

A. No.

Q. Do others within the accessory industry use

the term blank?
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MR. McGUIRE: Objection to form.

You may answer if you can.
BY MR. NEWBY:
Q. Do they use that term?
MR. McGUIRE: Same objection.
THE WITNESS: Yes, I've heard other people
refer -- utilizing the term blank.
BY MR. NEWBY:
Q. What, if anything, was Polymer80's
understanding of others using the term blank in the

accessories industry?

A. They are referring to an unfinished frame or
receiver.
Q. Does Polymer80 have an understanding of what

the term casting means?
A. No.
Q. Why not?

MR. McGUIRE: Objection to form.

You may answer if you can.

THE WITNESS: Again, it's a singular woxd
that has a broad scope to it, and it could be defined
as a great many things.

BY MR. NEWBY:
Q. Has Polymer80 used the term casting in the

course of its business in the accessories market?
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1 A. No.

2 Q. Is Polymer80 familiar with others in the

3 accessories industry utilizing the term casting?

4 A. No.

5 Q. Does Polymer80 have an understanding of what
6 the term machined body means?

7 A. No.

8 Q. Why not?

9 MR. McGUIRE: Objection to form.
10 You may answer if you can.

11 THE WITNESS: Same response as previous with
12 casting in that it's a broad term. A machined body

13 could be any number of things.

14 BY MR. NEWBY:

15 Q. Has Polymer80 used the term machined body in
16 the course of its business in the accessories industry?
17 A. No, it has not.

18 Q. Is Polymer80 familiar with other businesses
19 in the accessory industry using the term machined body?
20 A. No.
21 Q. Is Polymer80 aware of whether the term
22 machined body is defined under federal law applying to
23 Polymer80's accessories' business?

24 MR. McGUIRE: Objection to form.

25 You may answer if you can.
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1 THE WITNESS: Yes, it is.

2 BY MR. NEWBY:

3 0. Does Polymer80 have an understanding of what
4 machined body -- what is Polymer80's understanding of

5 what machined body means under federal law?

6 A. Yes.

7 0. What is that understanding, not if Polymer80
8 has an understanding?

9 A. That understanding is derived from the

10 verbiage utilized in the determination letters provided
11 by the ATF.
12 Q. Does Polymer80 have any reason to understand
13 that the term machined body means something different
14 under Nevada statute than what it does under federal

15 law?

16 A. No.

17 Q. Does Polymer80 have an understanding of what
18 the term casting means as a matter of federal law

19 applying to the accessories industry?
20 A. Yes.
21 Q. What is Polymer80's understanding of what the
22 term casting means under applicable federal law?
23 A. As defined by the ATF in the determination
24 letter same as machined body.

25 Q. Does Polymer80 have any reason to understand
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that the term casting to mean something different under

Nevada statute?

A. No.

Q. Does Polymer80 have an understanding of what
the term blank means under applicable federal law for
the accessories industry?

A. No.

Q. Does Polymer80 have an understanding of what
the term 80 percent receiver means under federal law
applicable to the accessories industry?

A. Yes.

Q. What is that, what is Polymer80's
understanding of what that term means?

A. I feel like we have answered that question
already. It's a product that is not capable of
accepting additional components and is determined by
the ATF to be only 80 percent completed.

Q. We did cover that with regard to the term
unfinished receiver. 1I'm asking about each of these
individual terms and trying to be as precise as

possible here.

Does Polymer80 have any reason to understand
the term 80 percent receiver to mean something

different other than what is set forth under federal

law?
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1 A. No.

2 Q. Same question with regards to the term 80

3 percent frame. Does Polymer80 have an understanding of
4 what that term means as a matter of federal law as

5 applicable to the action industry?

6 A. No.

7 Q. Is now an acceptable time to take the

8 proposed lunch break?

9 A. I'm good with that.
10 MR. NEWBY: Let's go off the record.
11 THE VIDEOGRAPHER: Going off the record. The
12 time is 10:16.
13 (A recess was taken.)
14 THE VIDEOGRAPHER: We are back on the video
15 record at 11:22.
16 MR. McGUIRE: Let me just begin this
17 proceeding by saying and clarifying the record that we
18 will be circulating shortly to counsel to defendants a
19 proposed protective order in the hope that we can agree
20 on one relating to discovery and other communications
21 in this case and would be then our intention to submit
22 to the court any protective order that we can agree on
23 or if we cannot agree on we will be requesting judicial
24 intervention in that regard.
25 At this point I am going to designate the
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1 Sitting here today as Polymer80's designee,

2 you have no reason to doubt that Polymexr80's attorneys

3 were authorized to submit those requests for

4 confirmation to ATF on behalf of Polymer80, fair?

5 A, Fair. No, I have no reason to doubt.

6 Q. Are you familiar with the law offices of

7 Davis and Associates?

8 A. Yes.

9 Q. Who are they?
10 A. I'm familiar with Mr. Jason Davis who has
11 been the gentleman as you can see on the screen right
12 here who has represented us in assisting with
13 submitting requests for letters of determination to the
14 ATF.
15 Q. And to try to speed this along to make sure I
16 understand this correctly. To the extent that Mr.
17 Davis submitted letters to the ATF on behalf of
18 Polymer80, these would not have been letters you would
19 have reviewed in your role at Polymer80, correct?
20 A. That's correct. At the time they were
21 submitted I had no interaction with them.
22 Q. To the extent Polymer80 management was
23 involved that would have been at the CEO level, whether
24 the current CEO or the former CEO, fair?
25 A. That is correct.
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STATE OF NEVADA )
COUNTY OF CLARK )

CERTIFICATE OF REPORTER

I, Donna E. Mize, a licensed court reporter,
Clark County, State of Nevada, do hereby certify:

That I remotely reported the taking of the
deposition of Daniel McCalmon, commencing on Friday,
October 22, 2021, at the hour of 8:02 a.m.;

That the witness wasg, by me, remotely sworn to
testify to the truth and that I thereafter transcribed
my shorthand notes into typewriting, and that the
typewritten transcript of said deposition is a
complete, true, and accurate transcription of said
shorthand notes;

I further certify that I am not a relative or
employee of any of the parties involved in said action,
nor a person financially interested in said action;

That the reading and signing of the transcript
was requested.

IN WITNESS WHEREOF, I have hereunto set my hand
in my office in the County of Clark, State of Nevada,

this 28th day of October 2021.

P

S _

DONNA E. MIZE, CCR NO. 675
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The Law Offices of

DAVIS & ASSOCIATES

41593 Winchester Rd. Suite 200, Temecula, CA 92591
Direct (949) 310-0817/Fax (949) 288-6894 Jason-a CalGunLawyers.com

www CalGunLawyers.com
Evacl,

Boaa—- 663 RUREAT

September 4, 2014

Earl Griffith

Bureau of Alcohol, Tabacco, Firearms, and Explosives

Fircarms Technology Branch

244 Needy Road

Martinsburg, West Virginia 25405 USA P \otad —H.'._".

VIA FED-EX
S
guabs 193"334‘ AG-

Re:  Inre: POLYMER 80, INC. 02— 385~ A6

Dear Mr, Griffith:

I write regarding my client, POLYMER 80, INC. (P80) and their intent to manufacture recetver
blanks. Specifically, we are asking for clarification as to whether the AR-type lower receiver
blank named the G-150 that my client intends to manufacture is a “firearm” as defined in 18
U.S.C. §921(a)(3) or a merely a casting.

We have enclosed an exemplar P80 G-150 AR-15 type casling for your review and examination.
The following features are included on the AR-15 lower receiver blank:

Magazine well;

Magazine catch;

Receiver extension/buffer tube;
Pistol-grip area;

Pistol-grip screw hole;

Pistol-grip upper receiver tension hole;
Pistol-grip tension screw hole;

Bolt catch;

Fromt pivot-pin takedown hole;
Rear-pivot pin takedown hole.

2 # » » &# = & ®» &% 2

The submitted G-150 receiver blank is a solid core unibody design made out of a single
casting without any core strengthening inserts. Moreover, it is void of any indicators that

designate or provide guidance in the completion of the firearm, Finally, the sample is
completely un-machined in the fire-control recess area and, accordingly, is not a “firearm” as

'ATFG208
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defined in the GCA., Nevertheless, in an abundance of caution, we request clarification from the
Bureau of Alcohol, Tobacco, Firearms, and Explosives — Firearms Technology Branch.

DEFINITION OF FIREARM

Title I of the Gun Control Act, 18 U.S.C. §§ 921 e seq., primarily regulates conventional
firearms (i.e., rifles, pistols, and shotguns). Title II of the Gun Control Act, also known as the
National Firearms Act, 26 U.S.C. §§ 5801 ef seq., stringently regulates machine guns, short
barreled shotguns, and other narrow classes of firearms, “Firearm” is defined in § 921(a)(3) as:

(B) Any weapon (including a starter gun) which will or is designed to or may readily be
converted expel a projectile by the action of an explosive; (B) the frame or receiver of
any such weapon; (C) any firearm muffler or firearm silencer; or (D) any destructive
device. Such term does not include an antique firearm.

As noted, the term “firearm” means a “weapon . . . which will or is designed to or may readily be
converted to expel a projectile,” and also “the frame or receiver of any such weapon.” (18
U.S.C. §921(a)3).) Both the “designed” definition and the “may readily be converted”
definition apply to a weapon that expels a projectile, not to a frame or receiver. A frame or
receiver is not a “weapon,” will not and is not designed to expel a projectile, and may not readily
be converted to expel a projectile.

The issue therefore becomes whether the raw material “casting,” with the specified features, may
constitute a “frame or receiver.”

ATF’s regulatory definition, 27 C.F.R. §478.11, provides: “Firearm frame or receiver. That part
of a firearm which provides housing for the hammer, bolt or breechblock, and firing mechanism,
and which is usually threaded at its forward portion to receive the barrel. (The same definition
appears in 27 C.F.R. §479.11,) “Breechblock” is defined as the lacking and cartridge head
supporting mechanism of a firearm that does not operate in line with the axis of the bore.”
(Glossary of the Association of Firearms and Toolmark Examiners (2™ Ed. 1985, 21).)

Assuming that a lower receiver is deemed a “frame or receiver” for licensing purposes, the
statute refers to “the frame or receiver of any such weapon,” not raw material which would
require further milling, drilling, and other fabrication to be usable as a frame or receiver,
Referring to ATF’s definition in §478.11, an unfinished picce of metal is not a “part” that
“provides housing” (in the present tense) for the hammer, bolt, or breechblock, and other
components of the firing mechanism, unless and until it is machined to accept these components.
The definition does not include raw materials that “would provide housing” for such components
« . . if further machined.” Nor may it be said that such piece of metal “is . . . threaded at its
forward portion” so that a barrel may be installed.

DEF0236
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In ordinary nomenclature, the frame or receiver is a finished part which is capable of being
assembled with other parts o put together a firearm.” (Receiver. The basic unit of a firearm
which houses the firing and breech mechanism and to which the barrel and stock are assembled.
Glossary of the Association of Firearm and Toolmark Examiners (2" ed. 1985), 111.) Raw
material requires further fabrication. The Gun Control Act recognizes the distinction between
“Assembly and “fabrication.” (Compare 18 U.S.C. §921(a)(29) (defining “handgun” in part as
“any combination of parts from which a firearm described in subparagraph (A) can be
assembled”) with §921(a)(24) (referring to “any combination of parts, designed or redesigned,
and intended for use in assembiing or fabricating a firearm silencer ar firearm muffler”
(emphasis added.).) The term “assemble” means “to fit or join together (the parts of something,
such as a machine); to assemble the parts of a kit.” (Assemble. Dictionary.com. Collins English
Dictionary - Complete & Unabridged 10th Edition. HarperCollins Publishers.
http://dictionary.reference.com/browse/assemble (accessed: January 23, 2013).) The term
“fabricate” is broader, as it also synonymous with manufacture: “to make, build, or construct.”
(Fabricate. Dictionary.com. Collins English Dictionary - Compleie & Unabridged 10th Edition.
HarperCollins Publishers. http://dictionary.reference.com/ browse/fabricate (accessed: January
23,2013).) Thus, drilting, milling, and other machining would constitute fabrication, but
assembly more narrowly means putting together parts already fabricated.

Moreover, “Congress did not distinguish between receivers integrated info an operable weapon
and receivers sitting in a box, awaiting installation.” (F.J. Vollmer Co., Inc. v. Higgins, 23 F.3d
448, 450 (D.C. Cir, 1994)(Emphasis added.) The absence of a single hole and the presence of a
piece of extra metal may mean that an item is not a frame or receiver.” (/d. at 452 (“In the case
of the modified HK receiver, the critical features were the lack of the attachment block and the
presence of a hole”; “welding the attachment block back onto the magazine and filling the hole it
had drilled” removed the item from being a machinegun receiver.).}

ANALOGOUS DETERMINATIONS

In an analogous situation, ATF has defined a receiver in terms of whether it was “capable of
accepting al] parts” necessary for firing. Like the term “firearm,” the term “machinegun” is also
defined to include the “frame or receiver of any such weapon.” (26 U.S.C. §5845(b). The same
definition is incorporated by reference in 18 U.S.C. §921(a)(3).) The Chief of the ATF Firearms
Technology Branch wrote in 1978 conceming a semiautomatic receiver which was milled out to
accept a full automatic sear, but the automatic sear hole was not drilled. He opined: “in such a
condition, the receiver is not capable of accepting all parts normally necessary for full automatic
fire. Therefore, such a receiver is not a machinegun. . . . As soon as the receiver is capable of
accepting all parts necessary for full automatic fire, it would be subject to all the provisions of
the NFA.” (Nick Voinovich, Chief, ATF Firearms Technology Branch, Feb. 13, 1978,
T:T:F:CHB, 7540. Similar opinions were rendered by the Chief, ATF Firearms Technology
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Branch, Aug. 3 1977 (reference number deleted); and C. Michael Hoffman, Assistant Director
(Technical and Scientific Services), May 5. 1978, T:T:F:CHB, 15497).)

That being said, the ATF has taken differing opinions as 1o what extent raw material must be
machined in order to be deemed a firearm.

In a 2002 determination, ATF stated the following about an unfinished lower receiver for an AR
15 that “by performing minor work with hand tools, this receiver can be assembled into a
complete rifle.” (Curtis H.A. Bartlett, Chief, Firearms Technology Branch, Oct. 22, 2002,
903050:RV.} The letter continues:

The minor work includes:

Drilling the holes for the takedown/assembly pins;

Drilling the holes for the trigger and hammer pins;

Drilling the holes for the magazine catch; and

Drill and tap the holes for the pistol grip screw.

Our evaluation reveals that the submitted receiver can be readily converted to expel a
projectile by the action of an explosive,” and is, therefore, a firearm . . . .

BN

The above assumes that the “can be readily converted” clause refers to a frame or receiver, when
actually that clause refers to a weapon that can be so converted. A frame or receiver cannat, by
itself, be converted to a weapon that expels a projectile. That would require the presence of all
the other firearm parts, and even then the above machine work would be required, together with

assembly.

By contrast, and more recently, ATF determined the following “unfinished AR15 lower” not to
be sufficiently machined to constitute a frame or receiver:

The FTB examination of your submission confirmed that machining operations have
been performed for the following:

Magazine well;

Magazine catch;

Receiver extension / buffer tube;

Pistol grip;

Bolt catch;

Trigger guard;

Pivot pin and take down holes (drilled).

e & & o ¢ o o
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The FTB examination found that this item, in its current condition, has not reached a
point in manufacturing to be classified as a “firearm” per the GCA definition, Section
921(a)(3).

(John R. Spencer, Chief, Firearms Technology Branch, November 19,2012, 903050:MRC
3311/2012-1034.) (See also: 903050:MCP 3311/302035 (opining that a nearly identical polymer
receiver blank is not a firearm regulated by the GCA); 903050:AG 331 1/2011-703; 903050:KB

3311/300863; 903050:KB3311/300862)

It is clear that the P80 casting does not provide housing for the “hammer, bolt or breechblock,
and firing mechanism.” In this regard, the operations performed on the exemplar casting are
more akin to the later examination than the former. As such, it is our belief that the exemplar
casting does not constitute a “receiver” or a “firearm.” But, again, we request your clarification
on this point.

Thank you for taking the time to address this issue. We look forward to hearing from you.

Please let us know if you have any further questions or concerns,. When complete, please
return the submitted parts via Fed-Ex using account number: 321690653,

Sincerely,
DAVIS & ASSOCIATES

s/ fason Davis
JASON DAVIS
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Earl Gl’i.fﬁth BV: asvenaness passissanaver
Bureau of Alcohol, Tobacco, Firearms, and Explosives

Firearms Technology Branch

244 Needy Road

Martinsburg, West Virginia 25405 USA

VIA FED-EX

June 4, 2014

Re: In re: POLYMER 80, INC.

Dear Mr. Griffith:

T 'write regarding my client, POLYMER 80, INC, (P80) and their intent to manufacture receiver
blanks. Spec:ﬁcally, we are askmg for clarification as to whether the AR-type lower receiver
blank that my client intends to manufacture is a “firearm” as defined in 18 U.8.C. §921(a)(3) or a
merely a casting.

We have enclosed an exemplar P80 AR-15 type casting for your review and examination. The
following features are included on the AR-15 lower receiver blank:

Magazine well;

Magazine catch;

Receiver extension/buffer tube;
Pistol-grip area;

Pistol-grip screw hole;

Pistol-grip upper receiver tension hole;
Pistol-grip tension serew hole;

Bolt catch;

Front pivot-pin takedown hole;
Rear-pivot pin takedown hole.

® & & @& @& ®» & ° & B

Moreover, the submitted receiver blank is void of any indicators thatdesignate or provide
guidance in the completion of the firearm. And, the sample is completely solid and un-machined
in the fire-control recess area and, accordingly, is not 2 “firearm” as defined in the GCA. But, in
an abundance of caution, we request clarification from the Bureau of Alcohol, Tobacco,
Firearms, and Explosives — Firearms Technology Branch.
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DEFINITION OF FIREARM

‘Title 1 of the Gun Contro! Act, 18 U.S.C, §§ 921 ef seq., primarily regulates conventional
firgarms (i.e., rifles, pistols, and shotguns). Title 1T of the Gun Control Act, also known as the
National Firearms Act, 26 U.S.C. §§ 5801 er seq., stringently regulates machine guns, short
barreled shoiguns; and other narrow classes of firearms. “Firearm” is definedin § 921(a)(3) as:

{(B) Any weapon (including a starter gun) which will or is designed to or may read;ly be
converted éxpel a projectile by the action of an exploswe (B) the frame or receiver of
any such weapon; (C} any firearm muffler or fireatm silenger; or (D) any destructive
device. Such term dogs not inchide an antique firearm.

As noted, the term “firearm” mearis a “weapon . . . which will or is designed to or may readily be
converted 1o expel a projectile,” and also “the frame or receiver of any such weapon.” (18
US.C. §921(a)(3).) Both the “desioned” definition and the “may readily be converted”
deﬁmtmn apply lo a weapon that expels a projectile, not to a frame or recéiver. A frame or
receiver is not a “weapon,” will not and is not designed to expel a projectile, and may not readily
be converted to expel a projectile.

The issue theréfore becomes whether the faw material * “casting,” with the specified features, may
coristitute & “frame or receiver.”

ATF’s regulatory definition, 27 C.F.R. §478.11, provides: “Firearm frame or receiver. That part
of a firearm which pmv:des housing for the haminer, bolt or breechblock, and firiiig niéchanism,
and which is usually threaded at its forward portion to receive the barrel. (The same definition
,appe:ars in27 C.FR. §479.11.) “Breechblock” is defined as the locking and cartridge head
supporting maechanism of a fitearm that does riot operate in line with the axis of the bore.”
(Gléssary of the Association of Firearms and Toolmirk Examiners (2™ Ed. 1985, 21))

Assuming that a lower receiver is deemed a “frame or receiver” for licensing purposes, the
statute refers to “the frame or receiver of any such weapon,” not raw material which would
tequiré further milling; drilling, and other fabrication to be usable as a frame or receiver.
Referring to ATF’s definition in. §478.11, an unfinished piece of metal is not a “part” that
“provides housing” (in the present tense) for the hamier, bolt, or breechblock, and other
components of the firing mechanism, unless and until it is machined to accept these components.
The definition doés not inctude raw materials that “would provnde housmg for such componénts

. if further machined.” Nor may it be said that such piece.of metal “is . . . threaded at its
forward portion” so that a barrel may be installed.
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In ordinary rionenclature, the frame or receiver is a finished part which is capable of being
assembied with other parts to put together a firearm.” (Receiver. The basic unit of a firearm
which liousgs the fiting and breech mechanism and to witich the barrel and stock are assembled.
Glossary of the Association of Firearm and Toolmark Examiners (2" ed. 1985), 111.) Raw
material requires further fabrication. The Gun Control Act recogznizes the distinction between
“Assembly and “fabrication.” (Compare 18 U.S.C. §921(a)(29) (defining “handgun® in part as
“any ¢combination of parts from which a firgarm described in subparagraph (A) cén be
assembled”) with §921(a)(24) (referring to “any combination of patts, designed or redesigned,
and intended for use in assembling or fabricating a firearm silencer or firearm muffler”
{emphasis added.).) The terin “assemble” means “to fit or join togéther (the parts of something,
such as a maghine); to assemble the parts of a kit.” (Assemble. Dictionary.com. Collins English
Digtionary - Complete & Unabridged 10th Edition. RarperCollins Publishers. ’
htip://dictionary.reference.com/browselassemble (accessed: Jantary 23, 2013).) The tetm
“fabricate™ is broader, as it also synonymous with manufacture: “to make, build, or construct.™
(Fabricate. Dictionary.com. Collins English Dictionary - Complete & Unabridged 10th Edition.
HarperCollins Publighers, http:/dictionary.reference.cony/ browse/fabricate (accessed: Janvary
23, 2013).) Thus, drilling, milling, and other machining would constitite fabrication, but

assembly more narrowly means putting together parts already fabficated.

Moreover, “Congress did not distinguish between receivers integrated into an operable weapon
and receivers sitting in a box, awaiting installation.” (F.J. Vollmer Co., Inc. v. Higgins, 23 F.3d
448, 450 (D.C. Cir; 1994)(Emphasis added.) The absence of a single hole and the presence of a
piece of extra metal may mean that an item is not a frame or receiver.” (/d. at 452 (“In the case
of the modified HK receiver, the critical features were the lack of the attachment block and the
presence of 8 hole”; “welding the attachment block back onto the magazine and filling the hole it
had drilled” femoved the itém from being 2 machinegun receiver.).)

ANALOGOUS DETERMINATIONS

In an analogous situation, ATF has defined a receiver in terms of whetier it was “capable of
accepting all parts™ necessary for firing. Like the term “fircarm,” the térm “machinggun” is also
defined to include the “frame or receiver of any such weapon.” (26 U.S.C. §5845(b). The same
definition is incorporsted by reférence in 18 U.S:C. §921(a)(3).) The Chief of the ATF Firearms
Technology Branch wrote in 1978 concerning 2 semiautomatic receiver which was milled out to
accept a full automatic sear, but the aitomatic sear hole wag not drilled. He opined; “in sictia
condition, the receiver is not capable of accepting all parts normally necessary for fiill automatic
fire. Therefore, such a réceivér is not a machirieguni. . . . AS 500n as the receiviér is capable of
actepting all parts nécessary for filll autpmatic fire, it would be subject to all the provisions of
thie NFA.” {(Nick Voinovich, Chiéf, ATF Firearms Technology Brinch, Feb. 13, 1978,
T:T:F:CHB, 7540. Similar opinions were rendered by the Chief; ATF Firearnis Technology
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Branch, Aug, 3 1977 (reference number deleted); and C, Michael Hoffinan, Assistant Director
(Technieal and Scientific Services), May 5, 1978, T:T:F:CHB, 15497).)

That being said, the ATF has taken differing opinions as to what extent raw material must be
machined in order to be deemed a firearm.

In a 2002 determination, ATF stated the following about an unfinished lower receiver for an-AR
15 that “by pexfonmng minor woik with hand tools; this receiver can be assembled ntoa
complete rifle.” {Curtis H.A. Bartlett, Chief, Firearms Technology Branch, Oct. 22, 2002,
903050:RV.} The letter continues:

The minos work includes:

1. Drilling the holes for ihe takedown/asseinbly pins;

2. Drilling the holes for the trigger and hammer pins;

3. Drilling the holes for the magaziné catch; and

4, Drill and tap the holes for the pisto! grip screw.
Qur evaluation reveals that the submitted recejver can be readily converted to expel a
projectile by the action of an explosive,” * and i, therefore, & firearm .

The ahove assumes that the “can be readily converted” clause refers to a frame or receiver, when
actually that ¢lause refers to a weapon that can be so converted. A frame or recéiver cannot, by
itself; be converted to a weapon that expels a pro_]ectlle That would require the presence of all
the other firearm parts, and even then the above machine work would be required, together with
assembly.

By contrast, and more recently, ATF determined the followmg *“unfinished AR15 lower” not to
be sufficiently machined to constitute a frame or receiver:

The FTB gxamination of your submission confirmed that machining operations have
been performed for the following:

Magazine well;

Magazine ¢atch;

Receiver extension / buffer tube;

Pistol grip;

Bolt catch;

‘Trigger guard;

Pivot pin and take down holes (drilled).

DEF(0244
ATF0205

APP 000193



The Law Qffices of

i DAVIS & ASSOC]ATES

Re: Inre: POLYMER 80, INC LT

June 4,2014 1BESE Vi

- ) i (!

Page S it 0 6 T4 D
F.1.B.

BY: eesyiveisasinsneepenye
The FTB éxamination found that this item, in its current condition, has not reached a
point in manufacturing to be classified as a “firearm™ per the GCA definition, Seciion
92](a)(3)

(John R. Spencer, Chief, Firearms Technology Branch, November 19, 2012, 903050: :MRC
3311/2012-1034.) (See also: 903050:MCP 3311/302035 (oplmng that a nearly identical polymer
receiver blank is not a firearm regulated by the GCA); 903050:AG 3311/201 1-703; 903050:XB
3311/300863; 903050; KB331 1/300862)

It is clear that the PBO casting does not provide housmg for the “hammer, bolt or breechblock,
and fiting 1 fiechanism.” It this regard, the operations performed on the exemplar casting are
riiore-akin to-the later examination than the former. As such, it is our belief that the exemplar
castmg does not constitute a “reéceiver” or a “firearm.” But, again, we Tequest your clarification
on this point

Thank you for taking the time to address this issue. We look forward to hearing from you.
Please let us know if you have any further questions or concerns. When complete, please
return the subniitted parts via Fed-Ex using account number: 321690653,

Sincerely,

DAVIS & ASSOCIATES

JASON DAVIS
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February 3, 2015

Michael R. Curtis, Acting Chief

Bureau of Alcohol, Tobacco, Firearms, and Explosives
Firearms Technology Branch

244 Needy Road

Martinsburg, West Virginia 25405 USA

VIA FED-EX

Re: Inre: POLYMER 80, INC.

Dear Mr., Griftith:

1 write regarding my client, POLYMER 80, INC. (P80) and their intent to manufacture receiver
blanks. Specifically, we write in reference to your letter dated January 16, 2015, requesting
additional information. In your letter you request *“a comprehensive description of the
manufacturing process used to produce these items.” Below is a description of the
manufacturing process for the two submissions.

Submission 1 (Two Stage Production):

The initial submission from June 2014 was produced using a two process methodology and
produced a blank with no indicators, This two stage process was designed fo ensure the structural
integrity of the final product Specifically, this was an essential process designed to eliminate
the possibility of warping, malformation, dimension variation and prevent diminished product
integrity caused during the curing process. At the time of submission, without a final
stabilization core, the overall dimensions, quality, and integrity of the final product would vary
due to the thickness of the final blank and the inability of the center of the blanks to properly
cure. The development of a core permitted the manufacturer to ensure the products integrity
through the proper staged curing of the inner and outer portion of the blank via the following
process.

The first stage consisted of manufacturing an inner core. The core consists of features designed
to ensure structural integrity of the product, mcludmg round features on the top and bottom of
the core, which are present to hold the core in place in the injection mold during the second stage
molding process. Once produced in a mold, the core is allowed to cure prior to proceeding to the
second stage, ensuring that the final product consistently maintains the proper dimensions and
shape. A depiction of the inner core is below:

DEF0247
ATF0215

APP 000196



The Law Offices of
DAVIS & ASSOCIATES

Re: Inre: POLYMER 80, INC.
February 3, 2015
Page 2

|
|
E

The second stage of Submission 1 consists of manufacturing a casing around the core to produce
a unibody blank, Specifically, the core was inserted into the injection mold machine and over-
molded, flooding the interior of the part to create a solid blank unit. Because the inner core is
made out of the same material as the ounter casing it becomes bonded with the casing due to the
heat of the exterior molten material. The final product functions as one piece with a greater
structural integrity than other methods available at the time of submission.

The final product resulted in a blank with no indicators present as a result, the round features not
being on the edge of the fire control pocket, and no indicators on the top to even indicate thata
core is utilized.

Submission 2 (One Stage Production):
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The second submission is produced in one single stage. Specifically, the injection mold isa
single shot, NO-CORE production method. Theré’s never a core or “biscuit” used in the
production of Submission 2. At the moment the injection mold is closed, a single shot of rolten
material instantly fills the entire mold under pressure, which gives the unit its strength and
retained shape. The material utilized is a proprietary blend to achieve the unusual thickness of
this unit without the need for inserts.

The final product results in a blank with no indicators.

Thark you for taking the time to address this issue. We look forward to hearing from you.
Please let us know if you have any further questions or concerns. When complete, please
return the submitted parts via Fed-Ex using account number: 321690653.

Sincerely,

DAVIS & ASSOCIATES

s/ Pases Davie

JASON DAVIS

EF024
TF021,
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May 28, 2015 3 E@EEWE
Earl Griffith f\ yun 03 208

Bureau of Alcohol, Tobacco, Firearms, and Explosives :
Firearms Technology Branch BY. oo™ F:f B.
244 Needy Road

Martinsburg, West Virginia 25405 USA

VIA FED-EX

Re: IN RE: POLYMER 80, INC. WARRHOGG BLANK

Dear Mr. Griffith:

I write regarding my client, POLYMER 80, INC. (P80) and their intent to manufacture receiver
blanks. Specifically, we are asking for clarification as to whether the enclosed WarrHogg polymer
308 blank lower is a “firearm” and/or “firearm receiver” as defined in 18 U.S.C. §921(a)(3) or a
merely a casting.

We have enclosed an exemplar WarrHogg for your review and examination. The following features
are included on the AR—lS} casting: - Poly MER.

Magazine well; AR-~10 Recenee
Magazine catch;

Receiver extension/buffer tube;
Pistol-grip area; l ONE ©oF TWO J
Pistol-grip screw hole;

Pistol-grip upper receiver tension hole;

Pistol-grip tension screw hole;

Bolt catch;

Front pivot-pin takedown hole;

Rear-pivot pin takedown hole.

The submitted WarrHogg .308 blank lower receiver blank is a solid core unibody design made
out of a single casting without any core strengthening inserts. Moreover, it is void of any

indicators that designate or provide guidance in the completion of the firearm. This submitted
item incorporates a solid fire control cavity area, and was cast in a homogenous manner using a

“single shot of molten material.”
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We believe that the enclosed item is not a firearm or a firearm receiver. Nevertheless, in an
abundance of caution, we request clarification from the Bureau of Alcohol, Tobacco, Firearms, and
Explosives — Firearms Technology Branch.

DEFINITION OF FIREARM

Title I of the Gun Control Act, 18 U.S.C. §§ 921 ef seq., primarily regulates conventional firearms
(i.e., rifles, pistols, and shotguns). Title II of the Gun Control Act, also known as the National
Firearms Act, 26 U.S.C. §§ 5801 ef seq., stringently regulates machine guns, short barreled shotguns,
and other narrow classes of firearms. “Firearm” is defined in § 921(a)(3) as:

(B) Any weapon (including a starter gun) which will or is designed to or may readily be
converted expel a projectile by the action of an explosive; (B) the frame or receiver of any
such weapon; (C) any firearm muffler or firearm silencer; or (D) any destructive device.
Such term does not include an antique firearm.

As noted, the term “firearm” means a “weapon . . . which will or is designed to or may readily be
converted to expel a projectile,” and also “the frame or receiver of any such weapon.” (18 U.S.C.
§921(a)(3).) Both the “designed” definition and the “may readily be converted” definition apply to a
weapon that expels a projectile, not to a frame or receiver. A frame or receiver is not a “weapon,”
will not and is not designed to expel a projectile, and may not readily be converted to expel a
projectile.

The issue therefore becomes whether the raw material “casting,” with the specified features, may
constitute a “frame or receiver.”

ATF’s regulatory definition, 27 C.F.R. §478.11, provides: “Firearm frame or receiver. That part of a
firearm which provides housing for the hammer, bolt or breechblock, and firing mechanism, and
which is usually threaded at its forward portion to receive the barrel. (The same definition appears in
27 C.F.R. §479.11.) “Breechblock” is defined as the locking and cartridge head supporting
mechanism of a firearm that does not operate in line with the axis of the bore.” (Glossary of the
Association of Firearms and Toolmark Examiners (2™ Ed. 1985, 21).)

Assuming that a lower receiver is deemed a “frame or receiver” for licensing purposes, the statute
refers to “the frame or receiver of any such weapon,” not raw material which would require further
milling, drilling, and other fabrication to be usable as a frame or receiver. Referring to ATF’s
definition in §478.11, an unfinished piece of metal is not a “part” that “provides housing” (in the
present tense) for the hammer, bolt, or breechblock, and other components of the firing mechanism,
unless and until it is machined to accept these components. The definition does not include raw
materials that “would provide housing” for such components “. . . if further machined.” Nor may it
be said that such piece of metal “is . . . threaded at its forward portion” so that a barrel may be
installed.
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In ordinary nomenclature, the frame or receiver is a finished part which is capable of being
assembled with other parts to put together a firearm,” (Receiver. The basic unit of a firearm which
houses the firing and breech mechanism and to which the barrel and stock are assembled. Glossary
of the Association of Firearm and Toolmark Examiners (2"d ed. 1985), 111.) Raw material requires
further fabrication. The Gun Control Act recognizes the distinction between “Assembly and
“fabrication.” (Compare 18 U.S.C. §921(a)(29) (defining “handgun” in part as “any combination of
parts from which a firearm described in subparagraph (A) can be assembled™) with §921(a)(24)
(referring to “any combination of parts, designed or redesigned, and intended for use in assembling
or fabricating a firearm silencer or firearm muffler” (emphasis added.).) The term “assemble” means
“to fit or join together (the parts of something, such as a machine): to assemble the parts of a kit.”
(Assemble, Dictionary.com. Collins English Dictionary - Complete & Unabridged 1 Oth Edition,
HarperCollins Publishers, http:/dictionary.reference.com/browse/assemble (accessed: January 23,
2013).) The term “fabricate” is broader, as it also synonymous with manufacture: “to make, build, or
construct.” (Fabricate. Dictionary.com. Collins English Dictionary - Complete & Unabridged 10th
Edition, HarperCollins Publishers. http:/dictionary,reference.com/ browse/fabricate (accessed:
January 23, 2013).) Thus, drilling, milling, and other machining would constitute fabrication, but
assembly more narrowly means putting together parts already fabricated.

Moreover, “Congress did not distinguish between receivers integrated into an operable weapon and
receivers sitting in a box, awaiting installation.” (F.J. Vollmer Co., Inc. v. Higgins, 23 F.3d 448, 450
(D.C. Cir. 1994)(Emphasis added.) The absence of a single hole and the presence of a piece of extra
metal may mean that an item is not a frame or receiver.” (/d. at 452 (“In the case of the modified HK
receiver, the critical features were the lack of the attachment block and the presence of a hole”;
“welding the attachment block back onto the magazine and filling the hole it had drilled” removed
the item from being a machinegun receiver.).)

ANALOGOUS DETERMINATIONS

In an analogous situation, ATF has defined a receiver in terms of whether it was “capable of
accepting all parts™ necessary for firing. Like the term “firearm,” the term “machinegun” is also
defined to include the “frame or receiver of any such weapon.” (26 U.S.C. §5845(b). The same
definition is incorporated by reference in 18 U.S.C. §921(a)(3).) The Chief of the ATF Firearms
Technology Branch wrote in 1978 concerning a serniautomatic receiver which was milled out to
accept a full automatic sear, but the automatic sear hole was not drilled. He opined: “in sucha
condition, the receiver is not capable of accepting all parts normally necessary for full automatic fire.
Therefore, such a receiver is not a machinegun. . . . As soon as the receiver is capable of accepting
all parts necessary for full automatic fire, it would be subject to all the provisions of the NFA.”
(Nick Voinovich, Chief, ATF Firearms Technology Branch, Feb. 13, 1978, T:T:F:CHB, 7540.
Similar opinions were rendered by the Chief, ATF Firearms Technology Branch, Aug. 3 1977
(reference number deleted); and C. Michael Hoffiman, Assistant Director (Technical and Scientific
Services), May 5, 1978, T:T:F:CHB, 15497).)
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That being said, the ATF has taken differing opinions as to what extent raw material must be
machined in order to be deemed a firearm.

In a 2002 determination, ATF stated the following about an unfinished lower receiver for an AR 15
that “by performing minor work with hand tools, this receiver can be assembled into a complete
rifle.” (Curtis H.A. Bartlett, Chief, Firearms Technology Branch, Oct. 22, 2002, 903050:RV.) The
letter continues:

The minor work includes:

Drilling the holes for the takedown/assembly pins;

Drilling the holes for the trigger and hammer pins;

Drilling the holes for the magazine catch; and

Drill and tap the holes for the pistol grip screw.

Our evaluation reveals that the submitted receiver can be readily converted to expel a
projectile by the action of an explosive,” and is, therefore, a firearm . . . .

calb A N

The above assumes that the “can be readily converted” clause refers to a frame or receiver, when
actually that clause refers to a weapon that can be so converted. A frame or receiver cannot, by
itself, be converted to a weapon that expels a projectile. That would require the presence of all the
other firearm parts, and even then the above machine work would be required, together with
assembly.

By contrast, and more recently, ATF determined the following “unfinished AR15 lower” not to be
sufficiently machined to constitute a frame or receiver:

The FTB examination of your submission confirmed that machining operations have been
performed for the following:

Magazine well;

Magazine catch;

Receiver extension / buffer tube;

Pistol grip;

Bolt catch;

Trigger guard;

Pivot pin and take down holes (drilled).

The FTB examination found that this item, in its current condition, has not reached a point in
manufacturing to be classified as a “firearm™ per the GCA definition, Section 921(a)(3).

(John R. Spencer, Chief, Firearms Technology Branch, November 19, 2012, 903050:MRC
3311/2012-1034.) (See also: 903050:MCP 3311/302035 (opining that a neatly identical polymer
receiver blank is not a firearm regulated by the GCA); 903050:AG 3311/2011-703; 903050:KB
3311/300863; 903050:KB3311/300862) The ATF has also opined that similar AR15 style receiver
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manufactured by Polymer 80, Inc.’s from a single casting was not a firearm receiver or a firearm.
(See 907010:AG 3311/302663.)

Thus, it is clear that the WarrHogg .308 blank lower receiver casting does not provide housing for the
“hammer, bolt or breechblock, and firing mechanism.” In this regard, the operations perfoxmed on
the exemplar casting are more akin to the later examination than the former. As such, it is our belief
that the exerplar casting does not constitute a “receiver” or a “firecarm.” But, again, we request your
clarification on this point: 1) Is it the opinion of the Bureau of Alcohol, Tobacco, Firearms, and
Explosives that the enclosed WarrHogg blank lower receiver is a firearm or firearm receiver.

Thank you for taking the time to address this issue. We Jook forward to hearing from you. Please let
us know if you have any further questions or concemns. When complete, please return the
submitted parts to 41593 Winchester Rd., Suite 200, Temecula, CA 92590 via Fed-Ex using
account number: 321690653,

Sincerely,

DAVIS & ASSOCIATES

s/ fason Davis

JASON DAVIS

AYFo357
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Re: IN RE: POLYMER 80. INC. GC BLANK Tw T
© of Twd f

Dear Mr. Griffith:

[ write regarding my client, POLYMER 80, INC. (P80) and their intent to manufacture pistol frame
blanks. Specifically, we are asking for clarification as to whether the enclosed GC polymer 9mm
(“GC9”) blank is a “firearm,” “firearm frame,” or “firearm receiver” as defined in 18 U.S.C.
§921(a)(3) or a merely a casting.

We have enclosed an exemplar GC9 for your review and examination. The submitted GC9 blank
is a solid core unibody design made out of a single casting without anv core strengthening
inserts. Mloreover, it is void of any indicators that designate or provide guidance in the
completion of the firearm.

We believe that the enclosed item is not a firearm or a firearm receiver. Nevertheless, in an
abundance of caution, we request clarification from the Bureau of Alcohol, Tobacco, Firearms, and
Explosives — Firearms Technology Branch.

DEFINITION OF FIREARM

Title I of the Gun Control Act, 18 U.S.C. §§ 921 et seq., primarily regulates conventional firearms
(i.e., rifles, pistols, and shotguns). Title IT of the Gun Control Act, also known as the National
Firearms Act, 26 U.S.C. §§ 5801 et seq., stringently regulates machine guns, short barreled shotguns,
and other narrow classes of firearms. “Firearm” is defined in § 921(a)(3) as:

(B) Any weapon (including a starter gun) which will or is designed to or may readily be
converted expel a projectile by the action of an explosive; (B) the frame or receiver of any
such weapon; (C) any firearm muffler or firearm silencer; or (D) any destructive device.

- Such term does not include an antique firearm.
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As noted, the term “firearm” means a “weapon . . . which will or is designed to or may readily be
converted to expel a projectile,” and also “the frame or receiver of any such weapon.” (18 US.C.
§921(a)(3).) Both the “designed” definition and the “may readily be converted” definition apply to a
weapon that expels a projectile, not to a frame or receiver. A frame or receiver is not a “weapon,”
will not and is not designed to expel a projectile, and may not readily be converted to expel a
projectile.

‘The issue therefore becomes whether the raw material “casting,” with the specified features, may
constitute a “frame or receiver.”

ATF’s regulatory definition, 27 C.F.R. §478.11, provides: “Firearm frame or receiver. That part of a
firearm which provides housing for the hammer, bolt or breechblock, and firing mechanism, and
which is usually threaded at its forward portion to receive the barrel. (The same definition appears in
27 CF.R. §479.11.) “Breechblock” is defined as the locking and cartridge head supporting
mechanism of a firearm that does not operate in line with the axis of the bore.” (Glossary of the
Association of Firearms and Toolmark Examiners (2" Ed. 1985,21).)

The statute refers to “the frame or receiver of any such weapon,” not raw material which would
require further milling, drilling, and other fabrication to be usable as a frame or receiver. Referring
to ATF’s definition in §478.11, an unfinished piece is not a “part” that “provides housing™ (in the
present tense) for the hammer, bolt, or breechblock, and other components of the firing mechanism,
unless and until it is machined to accept these components. The definition does not include raw
materials that “would provide housing” for such components “. . . if further machined.”

In ordinary nomenclature, the frame or receiver is a finished part which is capable of being
assembled with other parts to put together a firearm.” (Receiver. The basic unit of a firearm which
houses the firing and breech mechanism and to which the barrel and stock are assembled. Glossary
of the Association of Firearm and Toolmark Examiners (2" ed. 1985), 111.) Raw material requires
further fabrication. The Gun Control Act recognizes the distinction between “Assembly and
“fabrication.” (Compare 18 U.S.C. §921(a)(29) (defining “handgun™ in part as “any combination of
parts from which a firearm described in subparagraph (A) can be assembled”) with §921(2)(24)
(referring to “any combination of parts, designed or redesigned, and intended for use in assembling
or fabricating a firearm silencer or firearm muffler” (emphasis added.).) The term “assemble” means
“to fit or join together (the parts of something, such as a machine): to assemble the parts of a kit.”
(Assemble. Dictionary.com. Collins English Dictionary - Complete & Unabridged 10th Edition.
HarperCollins Publishers. http:/dictionary.reference.com/browse/assemble (accessed: January 23,
2013).) The term “fabricate” is broader, as it also synonymous with manufacture: “to make, build, or
construct.” (Fabricate. Dictionary.com. Collins English Dictionary - Complete & Unabridged 10th
Edition. HarperCollins Publishers. http://dictionary.reference.com/ browse/fabricate (accessed:
January 23, 2013).) Thus, drilling, milling, and other machining would constitute fabrication, but
assembly more narrowly means putting together parts already fabricated.
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Moreover, “Congress did not distinguish between receivers integrated into an operable weapon and
receivers sitting in a box, awaiting installation.” (F.J. Vollmer Co., Inc. v. Higgins, 23 F.3d 448, 450
(D.C. Cir. 1994)(Emphasis added.) The absence of a single hole and the presence of a piece of extra
metal may mean that an item is not a frame or receiver.” (Id. at 452 (“In the case of the modxﬁed HK
receiver, the critical features were the lack of the attachment block and the presence of a hole”
“welding the attachment block back onto the magazine and filling the hole it had drilled” removed
the item from being a machinegun receiver.).)

ANALOGOUS DETERMINATIONS

In an analogous situation, ATF has defined a frame or receiver in terms of whether it was “capable of
accepting all parts” necessary for firi iring. Like the term “firearm,” the term “machinegun” is also
defined to include the “frame or receiver of any such weapon.” (26 U.S.C. §5845(b). The same
definition is incorporated by reference in 18 U.S.C. §921(a)(3).) The Chief of the ATF Firearms
Technolagy Branch wrote in 1978 concerning a semiautomatic receiver which was milled out to
accept a full automatic sear, but the automatic sear hole was not drilled. He opined: “in such a
condition, the receiver is not capable of accepting all parts normally necessary for full automatic fire.
Therefore, such a receiver is not a machinegun. . . . As soon as the receiver is capable of accepting
all parts necessary for full automatic fire, it would be subject to all the provisions of the NFA.”
(Nick Voinovich, Chief, ATF Firearms Technology Branch, Feb. 13, 1978, T:T:F:CHB, 7540.
Similar opinions were rendered by the Chief, ATF Firearms Technology Branch, Aug. 3 1977
(reference number deleted); and C. Michael Hoffman, Assistant Director (Technical and Scientific
Services), May 5, 1978, T:T:F:CHB, 1549?).)

That being said, the ATF expressed its opinions as to what extent raw material must be machined in
order to be deemed a firearm. Speclﬁcally, in your letter dated June 12, 2014 (90350:WJS
331/302036) you stated as following in response to a submission from Tactical Machining, LLC:

In general, to be classified as firearms, pistol forgings or castings must incorporate the
following critical features:

Slide rails or similar slide-assembly attachment features.
Hammer pin hole.
Sear pin hole.

That letter was responding to two submissions (Sample A and Sample B). Those samples were
described as having the following completed:

Plunger-tube holes have been drilled.
Slide-stop pin hole drilled.

Slide-stop engagement area machined.
Ejector pin hole drilled.

Safety-lock hole drilled.
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6. Magazine-catch area machined.
7. Grip-screw bushing holes drilled,
8. Trigger slot machined.
9. Magazine well machined.

10. Main spring housing area machined.
11. Main spring pin hole machined.
12. Sear-spring slot machined.

The critical machining operations not yet implemented in SAMPLE A and B were as follows:

1. Slide rails cut.

2. Sear pin hole drilled.

3. Hammer pin hole drilled.
4. Barrel seat machined.

The FTB determined that neither Sample A nor B meet the definition of “firearm” presented in GCA,
18 U.S.C. Section 921(a)(3).)

Similarly, the critical machining operations not yet implanted in the GC9 are as follows:

1. Drill the locking left block pin hole.

2. Drill the locking right block pin hole.

3. Drill the left trigger pin hole.

4, Drill the right trigger pin hole.

5. Drill the trigger left housing pin hole.

6. Drill the right trigger housing pin hole.

7. Cut the left rail slots in the rear to allow slide installation.

8. Cut the right rail slots in the rear to allow slide installation,

9. Machine the side walls that block slide installation.

10. Machine the cross wall that blocks barrel and recoil spring installation.

Thus, it is clear that the GC9 blank lower does not provide housing for the “hammer, bolt or
breechblock, and firing mechanism” as required by law. Moreover, like the 1911 submission that
was deemed not a “firearm” by the FTB, the GC9 is missing critical operations necessary to complete
the product. In this regard, the operations performed on the exemplar casting are akin to the 1911
submission deemed not a “firearm™ by the FTB. As such, it is our belief that the exemplar casting
does not constitute a “receiver” or a “firearm.” But, again, we request your clarification on this
point: 1) Is it the opinion of the Bureau of Alcohol, Tobacco, Firearms, and Explosives that the
enclosed GC9 blank is a firearm or firearm frame or receiver.

Thank you for taking the time to address this issue. We look forward to hearing from you. Please let
us know if you have any further questions or concemns. When complete, please return the
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submitted parts to 41593 Winchester Rd., Suite 200, Temecula, CA 92590 via Fed-Ex nsing
account number: 321690653.

Sincerely,

DAVIS & ASSOCIATES
s/ fasox Dacs

JASON DAYVIL.
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PZ<s7Tol
Re:  INRE:POLYMER 80, INC. PF940C BLANK Recever

Dear Mr. Griffith:

I write regarding my client, POLYMER 80, INC. (P80) and their intent to manufacturs pistol frame
blanks. Specifically, we are asking for clarification as to whether the enclosed PF940C polymer
9mm (“PF940C™) blank is a “firearm,” ‘“firearm frame,” or “firearm receiver” as defined in 18 U.S.C.
§921(a)(3) or a merely a casting.

We have enclosed an exemplar PF940C for your review and examination. The submitied PF940C
blank is a solid core unibody design made out of 2 single casting without any core
strengthening inserts. Moreover, it is void of any indicators that designate or provide guidance
in the completion of the firearm.

We believe that the enclosed item is not a firearm or a firearm receiver. Nevertheless, in an
abundance of caution, we request clarification from the Bureau of Alcohol, Tobacco, Firearms, and
Explosives — Firearms Technology Branch.

DEFINITION OF FIREARM

Title I of the Gun Conftrol Act, 18 U.S.C. §§ 921 ef seg., primarily regulates conventional firearms
(i.e., rifles, pistols, and shotguns). Title II of the Gun Control Act, also known as the National
Fn‘earms Act, 26 U.S.C. §§ 5801 et seq., stringently regulates machine guns, short barreled shotguns,
and other narrow classes of firearms. “Firearm” is defined in § 921(a)(3) as:

(B) Any weapon (including a starter gun) which will or is designed to or may readJ[y be
converted expel a projectile by the action of an explosive; (B) the frame or receiver of any
such weapon; (C) any firearm muffler or firearm silencer; or (D) any destructive device.
Such term does not include an antique firearm.
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As noted, the term “firearm™ means a “weapon . . . which will or is designed to or may readily he
converted to expel a projectile,” and also “the ﬁ'ame or receiver of any such weapon.™ (18 U.S.C.
§921(a)(3) .) Both the “designed” definition and the “may readily be converted” definition apply toa
weapon that expcls a projectile, not to a frame or receiver. A framme ot receiver is not a “weapon,”

will not and is not designed to expel a projectile, and may not readily be converted to expel a
projectile.

The issue therefore becomes whether the raw material “casting,” with the specified features, may
constitute a “frame or receiver,”

ATF’s regulatory definition, 27 C.F.R. §478.11, provides: “Firearm frame or receivei. That partofa
firearm which provides housing for the hammer, bolt or breechblock, and firing mechanism, and
which is usually threaded at its forward portion to receive the barrel. (The same definition appears in
27 C.F.R. §479.11.) “Breechblock™ is defined as the locking and cartridge head supporting
mechanism of a firéarm that does not operate in line with the axis of the bore.” (Glossary of the
Association of Firearms and Toolmark Examiners (2"d Ed. 1985, 21).)

The statute refers to “the frame or receiver of any such weapon,” not raw material which would
require further milling, drilling, and other fabrication to be usable as a frame or receiver. Reforring
to ATF’s definifion in §478.11, an unfinished piece is not a “part” that *provides housing” (in the
present tensé) for the hammer, bolt, or breechblock, and other components of the firing mechanism,
unless and until it is machined to accept these components. The definition does not include raw
materials that “would provide housing” for such components *. . . if further machined.”

In ordinary nomenclature, the frame or receiver is a finished part which is capable of being
assembléd with other parts to put together a firearm.” (Receiver, The basic unit of a firearm which
houses the firing and breech mechanism and to which the barrel and stock are assembled, Glossary
of the Association of Firearm and Toolmark Examiners (2““ ed. 1985), 111.) Raw material requires
further fabrication. Theé Gun Control Act recognizes the distinction between “Assembly and
“fabrication.” (Compare 18 U.S.C. §921(a)(29) (defining **handguxn” in part as “any combination of
parts from which a firearm described in subparagraph (A) can be assembled™) with §921(a)(24)
(referring t0 “any combination of parts, designed or redesigned, and intended for use in assembling
or ﬁzbncatmg a firearm silencer or firearm muffler” (emphasis added.),) The term “assemble” means
“to fit or join together (the parts of something, such as a machine): to assemble the parts of a kit.”
(Assemble. Dictionary.com. Collins English Dictionary - Complete & Unabridged 10th Edition.
HarperCollins Publishers. http //dictionary.reference.com/browse/assemble (accessed: January 23,
2013).) The term “fabricate” is broader, as it also synonymous with manufacture: “to make, build, or
construct.” (Fabricate. Dictionary.com. Collms English Dictionary - Coniplete & Unabridged 10th
Edition. HarpérCollins Publishers. http:/dictionary.reference.com/ browse/fabricate (accessed:
January 23, 2013).) Thus, drilling, milling, and other machining weuld constitute fabrication, but
assembly more narrowly means putting together parts already fabricated.
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Moreover; “Congress did not distinguish betweén receivers integrated into an operable weapon and
receivers sitting in a box, awaiting installation.” (F.J. Vollmer Co., Inc. v. Higgins, 23 F.3d 448, 450
(D.C, Cir. 1994)(Emphasis added.) The absence of a single hole and the. presence of a piece of extra
metal may mean that an ifem is not a frame or receiver.” (/d. at 452 (“In the case ofthe mod:ﬁed HK
receiver, the critical features were the lack of the attachment block and the presence of a hole”™
“weldmg the attachment bjock back onto the magazine and filling the hole it had drilled” removed
the jterii from being a machinegun receiver.).)

ANALOGOUS DETERMINATIONS

In an analogous situation, ATF has defined a frame or receiver in terms of whether it was "capable of
accepting all parts™ necessary for ﬁrmg Like the term “firearm,” the term “machinegun” is also
defined to include the “frame or receiver of any such weapon.” (26 LI.S.C. §5845(b), The same
definition is mcorporated by reference in 18 U.S.C. §921(a)(3).) The Chief'of the ATF Firearms
Technology Branch wrote in 1978 concemning a semiautomatic receiver which was milled out to
accept a full automatic sear, but the automatic sear hole was not drilled. He opined: “in such a
condition, the receiver is not capable of accepting all parts normally niecessary for full automatic fire.
Therefore, such a receiver is not a machinegun. . . . As soon as the receiver is capablé of acceptmg
all parts necessary for full automiatic fire, it would be subject to all the provisions of the NF

(Nick Voinevich, Chief, ATF Firearms Technology Branch, Feb. 13, 1978, T:T:F:CHB, 7540
Similar opintons were rendered by the Chief, ATF Firearms Technology Branch, Aug. 3 1977
(reference nuinber deleted); and C. Michael Hoffinan, Assistant Director (Technical and Scientific
Services), May 5, 1978, T:T:F:CHB, 15497).)

That being said, the ATF expressed its opunons as to what extent raw material must be machined in
order to b& deemed a firearm, Specifically, in your letter dated June 12, 2014 (90350:WJS
331/302036) you stated as following in response to a submiission from Tactical Machining, L1L.C:

In general, to be classified as firearms, pistol forgings or castings must incotporate the
following critical features:

Slide rails or similar slide-assembly attachment features.
Hammer pin hole.
Sear pin hole.

That letter was responding to two submissions (Sample A and Sample B). Those samples were
described as having the following completed:

Plunger-tube holes have been drilled.
Slide-stop pin hole drilled.

Slide-stop engagement area machined,
Ejector pin hole drilled.

Safety-lock hole drilled.
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Magazine-catch area machined,
Grip-screw bushing holes drilled.
Trigger slot machined.

Magazme well machined.

10 Main spring housmg area machined.
11. Main spring pin hole machined.

12. Sear-spring $lot machined.

10092 ov

The critical machining operations not yet implementéd in SAMPLE A and B were as follows:

1. Slide rails cut,

2. Sear pin hole drilled.

3. Hammer pin hole drilled.
4. Barrel seat machined.

The FTB determined that neither Sample A nor B meet the definition of “firearm™ presented in GCA,
18 U.S.C. Section 921(a)(3).)

Similarly, the critical machining operations not yet implanted in the PF940C are as follows:

1. Drill the locking left block pin hole.

2. Dirill the lacking right block pin hole.

3. Drill the left trigger pi‘n hole.

4. Drill the right trigger pin hole.

5. Drill the trigger left housing pm hole.

6. Drill the right tngger housing pin hole,

7. Cutthe left rail slots in the rear to allow slide installation.

8. Cut the right rail slots in the rear to allow slide installation.

9. Machine the side walls that block slide installation.

10. Machine the cross wall that blocks barrel and recoil spring installation.

Thuis, it is clear that the PF940C blank lower does not provide housing for the “hammer, bolt or
breechblock, and firing mechanism™ as required by law. Moreover, like the 1911 submission that
was deemed not a “firearm” by the FTB, the PF940C is missing critical operations necessary to
complete the product, In this regard, the operations performed on the exemplar casting are akin to
the 1911 submission deemed not a “firearm” by the FTB. As such, it is our belief that the exemplar
casting does not constitute a “receiver” or a “firearm.” But, again, we request your clarification on
this point: 1) Is it the opinion of the Bureau of Alcohol, Tobacco, Firearms, and Explosives that the
enclosed PF940C blank is a firearm or firearm framie or receiver,

Thank you for taking the time to address this issue. We look forward to hearing from you. Please let
us know if you have any further questions or concems. When complete, please return the
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submitted parts to 42690 Rio Nedo, Suite F, Temecula, CA 92590 via Fed-Ex using account
number: 321690653,

Siiicerely,

DAVIS & ASSOCIATES
s/ Hacon Dawid

JASON DAVIS.
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