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CASE NO. 21-CV-00690

DEPT.  I

THE THIRD JUDICIAL DISTRICT COURT - THE STATE OF NEVADA

IN AND FOR THE COUNTY OF LYON

THE HONORABLE JOHN P. SCHLEGELMILCH, DISTRICT JUDGE 

POLYMER80, INC.,

PLAINTIFF,

  v.

STEPHEN SISOLAK, Governor of Nevada; 
AARON FORD, Attorney General of Nevada; 
GEORGE TOGLIATTI, Director OF Nevada 
Department of Public Safety;                       
MINDY MCKAY, Administrator of the Records, 
Communications, and Compliance, Division 
Of the Nevada Department of Public Safety,

DEFENDANTS.
____________________________ /

TRANSCRIPT OF PROCEEDINGS

MOTION HEARING FOR SUMMARY JUDGEMENT

NOVEMBER 23, 2021

COURTHOUSE

YERINGTON, NEVADA

Reported by:  KATHY TERHUNE, CCR #209 
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APPEARANCES:

FOR THE PLAINTIFF:          BRAD M. JOHNSTON, ESQ.
SIMONS HALL JOHNSTON PC

(VIA ZOOM.)                   22 State Route 208
Yerington, NV 89447

                      JAMES J. MCGUIRE, ESQ.  
                      GREENSPOON MARDER, LLP
                      590 Madison Avenue
                      Suite 1800 

                              New York, 10022

(VIA ZOOM.)     MARK. T. DOERR, ESQ
GREENSPOON MARDER, LLP

(VIA ZOOM.) MICHAEL PATRICK, ESQ.
GREENSPOON MARDER LLP  

FOR THE DEFENDANT:            CRAIG NEWBY, ESQ. 
                      Deputy Solicitor General 

Attorney General's Office
                              555 E. Washington Avenue  

                      Suite 3900
                      Las Vegas, NV 89101 

NO OTHER APPEARANCES. 

*    *    *    *    *
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TRANSCRIPT OF PROCEEDINGS

THE COURT:  Okay.  So, this is Case 

21-CV-00690, Polymer80 versus Sisolak, et al.  This 

time set on motion for summary judgment in relation to 

this matter.  

Okay.  So, I would guess Polymer80 has to go 

first because they bear the burden to show me it's 

unconstitutional.  And that would be followed up by the 

State to show me why it should be constitutional.  

MR. NEWBY:  Fair enough. 

THE COURT:  Fair enough? 

MR. MCGUIRE:  Yes, sir.  

THE COURT:  All right.  

So, Mr. McGuire, go ahead.  

And I'm sorry, sir?  

MR. NEWBY:  Craig Newby, Deputy Solicitor 

General for State defendants.

THE COURT:  Okay.

MR. MCGUIRE:  Just for the record, I think you 

permitted my Nevada co-counsel, Mr. Johnston, to appear 

by Zoom, and I believe he's -- there is he.

THE COURT:  He is.  

MR. MCGUIRE:  Very good. 
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THE COURT:  He's up on the screen, and I think 

he can hear us. 

Can you hear us, Mr. Johnston? 

MR. JOHNSTON:  Good afternoon, Your Honor.  I 

can hear you.  Thank you.  And thank you for the 

accommodation with my holiday plans.  I appreciate it. 

THE COURT:  Not a problem.  

Okay.  So, go ahead -- 

MR. MCGUIRE:  May I proceed, Judge? 

THE COURT:  What? 

MR. MCGUIRE:  May I proceed?  

THE COURT:  Please, go ahead.

MR. MCGUIRE:  Good afternoon, Your Honor, and 

may it please the Court. 

You've already indicated we're here today on 

the dueling summary judgment motions by both sides 

regarding Assembly Bill 286.  

Polymer80 asked this Court upon its motion to 

issue summary judgment on both of the two counts in its 

verified complaint.  

One count seeks a declaration or a declaratory 

judgment that AB286 is essentially unconstitutional as 

void for vagueness under the Due Process Clause of the 

Nevada Constitution.  And the second count seeks a 

APP 000930



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

PAGE 5

permanent injunction extending this Court's preliminary 

injunction issued back in July for the same reason.  

The case, I think it is agreed, is a facial 

challenge to AB 286 under the Due Process Clause of the 

State Constitution.  Nothing more, nothing less.  

And of course our position is, and it has 

various iterations, is that that statute, specifically 

Sections 3, Your Honor, 3.5, and 6 9, or 6(9), are all 

unconstitutionally vague and thus constitutionally 

void.  

The vagueness is centered on a specific portion 

of AB286, and that of course is the term "unfinished 

frame or receiver".  AB286 purports to criminalize the 

sale, possession, transfer, manufacture, assembly, and 

other things related to an unfinished frame or receiver 

in those provisions that I just mentioned.  

Specifically, Your Honor, we contend that the term 

"unfinished frame or receiver" is unconstitutionally 

vague for a number of reasons.  

First, there is no definition in the statute of 

what a finished frame or receiver is, which is a hot 

topic in the law whether it's in the States or in 

federal law.  But with no definition in AB286 of what a 

finished frame or receiver is, we don't believe the 
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average Nevadan can decipher what an unfinished frame 

or receiver is.  

In addition, as Your Honor knows, the specific 

definition of unfinished frame or receiver -- 

THE COURT:  Well, all right.  Let me stop you 

just one second there.  

All right.  So, you keep saying "finished frame 

or receiver".  Isn't it just a frame or receiver at 

that point?  

MR. MCGUIRE:  It could be, Your Honor. 

THE COURT:  I mean, we're talking about -- all 

right.  So -- all right.  So, we're talking about a 

frame or receiver.  So, now, the definitions of those, 

I'm not going to get into right now.  But, regardless, 

if there are such thing as a frame or receiver, that is 

what it is, and if it's not finished, then it's not 

that.  

MR. MCGUIRE:  I suppose my point, Your Honor, 

and I don't dispute what you just said, would be 

because of the lack of clarity in the definition of 

unfinished frame or receiver.  That lack of clarity 

might have been ameliorated if there had been some 

definition in the statute of what a finished frame or 

receiver is.  Which I'll represent to you is a legal 
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issue in various jurisdictions.  

Now, as the Court well knows, the definition of 

unfinished frame or receiver itself incorporates three 

terms which we believe do not have a common meaning and 

are themselves vague and ambiguous and 

unconstitutionally so.  Blank, casting, and machined 

body.  And more significantly, as Your Honor has often 

discussed, the definition of unfinished frame or 

receiver contains a murky continuum test, which is as 

follows.  

"An unfinished frame or receiver is a blank, a 

casting, or a machined body that is intended to be 

turned into the frame or receiver of a firearm with 

additional machining."  I'll stop there.  

Now, leaving aside the ambiguity in blank, 

which has multifarious meanings in various businesses, 

in real life, and in various industry.  And a casting, 

which is undefined, and a machined body, there 

obviously is great dispute in the law as to what a 

firearm is.  And also there is no definition in the -- 

in the -- in the term or no clarity in the term as to 

what additional machining means.  But more importantly, 

and let's get to perhaps where the action is.  

There is a conjunctive, not a disjunctive, a 
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conjunctive connection here whereby the definition also 

says to be a frame or receiver it must also have been 

formed "or machined to the point at which most of the 

major machining operations have been completed to turn 

that blank, casting, or machined body into a frame or 

lower receiver of a firearm".  

Now, to that I say in my Brooklynese, Your 

Honor, "Say what?"  There is no clarity whatsoever as 

to what the major machining's operations are or could 

be.  There is no clarity as to when most of them are 

completed.  And then of course, that portion, that 

conjunctive portion of the deposition drags along the 

terms blank, casting, machine body, additional 

machining, et cetera.  

Now, Your Honor at some point earlier in this 

case was looking forward to finding out in discovery 

whether or not the legislative history would cast any 

light on what the Nevada Legislature meant or wanted to 

mean or was intending to mean by any of those terms.  

Your Honor, I think I can represent to you 

quite clearly, and I'm not sure my friend and colleague 

would disagree, there is no clarity whatsoever in the 

legislative history about any of the terms to which I 

have just called the Court's attention.  
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And most importantly, the bottom line, Your 

Honor, is that this statute is a criminal statute.  

First offense is a gross misdemeanor.  A second offense 

is a felony.  People can go to jail.  They can lose 

their liberty.  Or a business probably could lose its 

license to do business upon a criminal conviction under 

the statute.  

Now, in trying to support and stand behind the 

statute, the defendants clearly have a problem.  Not 

just the problems that I outlined before, but they 

can't make up their mind what the appropriate legal 

standard is for the Court to utilize in determining 

this motion and indeed the entire case.  

In short, they speak, as we say in our briefs, 

out of both sides of their mouths.  On one hand, from 

the start of this case, defendants have argued that the 

case presents merely a pure question of law.  But, in 

the same paragraph, indeed in some of the same 

sentences of their brief while they take that position, 

they go on to argue, "But Polymer80's knowledge of or 

understanding of the meaning of the terms and the 

statute is relevant."  Clearly, Your Honor, defendants 

can't have it both ways.  

In what we say to the Court, and I want to be 
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absolutely clear on this, we are content to leave it 

with the Court to determine how to decide this motion 

and/or how to decide this case.  Whether as a pure 

question of law or taking into account other factors in 

the record and in discovery.  Either way, Your Honor, 

we say to the Court we should prevail.  

Your Honor has already ruled, I believe it is 

fair to say, that the pure question of law must be 

decided, as the Court decided on the preliminary 

injunction motion, in Polymer80's favor.  But, the 

discovery that's been taken, Your Honor, and I'll go 

through that if the Court please in a moment, 

overwhelmingly establishes that these defendants do not 

know or understand or have any conception of what the 

challenge terms and especially that continuum test 

mean.  

So, breaking that all down, Your Honor, we're 

going to ask the Court, if you will, to decide this 

case.  If you decide this case on summary judgment, 

both as a pure question of law, which we believe you've 

already done, but also to take into account the 

discovery that's been taken which corroborates and 

buttresses Polymer80's bottom line position.  

Now, on the pure question of law, Your Honor, I 
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know I'm telling you what you already know, but for the 

record I would like the opportunity to make clear, that 

we basically, as you've already indicated, have a 

burden of proving one of two things.  

First, the statute is unconstitutionally vague.  

And we can show that it's so ambiguous and so vague 

that the average Nevadan of ordinary intelligence 

cannot understand it, that the statute does not give 

it, him, or her fair notice, or it fair notice of what 

it provides so that Nevadan can conform his, her, or 

its conduct in accordance with the provisions and the 

statute.  

Secondly, we are charged with proving, if we do 

not prove the first point, with the second point.  

Which is that the statute is so standardless, that it 

authorizes or encourages arbitrary -- 

THE COURT:  Hold on.  I'm sorry.  Hold on one 

second.  

We have some people that came in the waiting 

room.  And I don't know if that's the public that wants 

to listen in or if they're folks from -- 

MR. MCGUIRE:  Your Honor, I believe some of my 

colleagues may be listening in from New York who've 

been supporting me in this case.  I don't believe they 

APP 000937
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are admitted pro hac vice.  They will not be addressing 

the Court.  But I think they'll just --

THE COURT:  Well, it's a public courtroom, and 

I have a Zoom link.  So, I mean, if they want to listen 

in, as long as they don't say anything.  

MR. MCGUIRE:  No, that's -- I just want to let 

the Court perhaps that's who or what it is.  

THE COURT:  All right.  So, can the folks that 

I just admitted on the telephones with the telephone 

numbers, just quickly tell me who they are. 

MR. PATRICK:  Michael Patrick, Your Honor, from 

GreenspoonMarder. 

THE COURT:  Thank you. 

ZOOM ATTENDEE:  Mark Doerr, Your Honor, 

GreenspoonMarder. 

THE COURT:  Mr. Doerr, thank you.  

Then I have one more.  1977 -- 19177482408, 

who's that?  717 area code?  

MR. PATRICK:  Your Honor, I believe that's 

our -- I believe that's our colleague, Mark Fawer.  He 

is -- he may be muted on the Zoom.  But that's 

Mark Fawer's number up here, if it please the Court.  

THE COURT:  All right.  So, mute yourselves, 

and you can list listen in, but no comments.  Okay? 

APP 000938
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All right.  So -- 

MR. MCGUIRE:  Your Honor, all three of those 

gentlemen are my partners.

Your Honor, the second standard of the second 

task, if you will -- and I stress that we need not 

prove both, if we prove either we should prevail.  Is 

that the statute is so standardless that it authorizes 

or encourages arbitrary and discriminatory enforcement.  

We believe we have established both, and that we should 

prevail on both prongs of that test.  

Your Honor, if there's one case that I would 

ask the Court to scrutinize, and I believe you may well 

have already done it, it is the Flamingo case.  The 

case literally is almost on all fours procedurally and 

substantively with this case.  And in the ruling's 

going both ways, if you will, which I'll come to in a 

minute.  And on one hand establishes Polymer80's core 

position, and on the other, vitiates the position, the 

lead position that I see, that defendants have taken in 

their brief.  

Flamingo, Your Honor, was a vagueness challenge 

both to the criminal and civil portions of the Nevada 

Clean Indoor Air Act.  And the court struck down on 

summary judgment the criminal provisions on vagueness 
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grounds.  The court found that the standards and tests 

that a court must apply on the criminal provisions is a 

different one and a more stringent one than that which 

applies to the civil provisions.  

As to the criminal side of things, the court 

found that vagueness must permeate the statute in such 

a way that it would apply and would permeate the 

statute in most circumstances.  

And in that case, Your Honor, I ask the Court 

to focus on this.  Maybe you have already.  The two key 

terms in that case which that court and the Supreme 

Court of Nevada found to be unconstitutionally vague 

were large room and smoking paraphernalia.  And I say 

to you, Your Honor, if large room is vague, 

unconstitutionally so, and so too is smoking 

paraphernalia, how is it that any of the terms, and 

most particularly the continuum test, could possibly be 

deemed to be clear enough to withstand constitutional 

scrutiny?  

In other words, the Flamingo court held that 

large room and smoking paraphernalia did not have 

common meanings, and as such, they were 

unconstitutionally vague.  And I submit to the Court 

you should make those same findings here with respect 

APP 000940
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to the terms that we are challenging on vagueness 

grounds.   

At the same time, Your Honor, the Supreme Court 

denied summary judgment.  Where it had granted summary 

judgment on the criminal side, it denied summary 

judgment on the civil provisions holding that there was 

a different test.  A test that might colloquially be 

described as the clearly proscribed test.  That is if I 

am challenging civil provisions on vagueness grounds 

and I allegedly have myself violated those provisions 

that are clearly proscribing my conduct, then I can't 

make an appropriate facial challenge to that.  

Now, that is precisely the standard, the 

clearly proscribed standard.  The argument being that 

Polymer80 has violated these provision and cannot 

facially challenge them.  That's precisely the same 

argument that defendants make. 

THE COURT:  Well, all right.  So, I'm a little 

bit unclear on that as well.  I mean, Polymer80 

apparently calls their weapons, based upon the 

discovery that was provided to the Court with motions 

for summary judgment, 80 percents.  Okay?  And I think 

this Dungar -- or how you do you pronounce his name?  

I'm not quite sure.  That said well, we look at it as 

APP 000941
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more done than not.  That is 51 percent.  

Okay.  So, the question is, in all the 

discovery that I've been provided, there's been no 

indication from anybody, ATF or anybody else, what 

level of the manufacturing process the Polymer80 guns 

are.  Just because you call them something, doesn't 

necessarily mean that they are.  I mean, I think what 

has been shown by the discovery is that this, we call 

them 80 percenters because they come -- they don't fit 

within the federal definition of a firearm.  

So, the question is -- and nobody's told me 

this one way or another, so I don't even know if 

Polymer80 is in fact violative of the law at this point 

or not because nobody's indicated whether or not or in 

what phase that blank frame is in.  We know a number of 

things.  It doesn't have a number of pins.  I mean, 

different frames.  You know, different frames.  It 

depends which frame it is, of course.  

You know, they don't have different holes for 

different pins.  They don't have -- the trigger 

assembly is completely blanked out.  Some of them don't 

have rails on them, others do.  Some of them don't have 

-- you know, I mean, which -- I mean, just because 

they're called something, couldn't Polymer80 just say 
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50 percent and have a safe haven under the law?  

MR. MCGUIRE:  The truth is, Your Honor, 

federally there's never been a determination by the ATF 

or the federal government that these so-called 

80 percent kits are firearms.  

THE COURT:  Well, that's it.  All right.  So, 

we know that -- all right.  So --  

MR. MCGUIRE:  Are not firearms under federal 

law, Your Honor. 

THE COURT:  Right.  But, in relation to -- in 

relation to that, they're not frame and receivers.  

Okay?  So, they've made the determination that the 

Polymer80's, whatever you want to call them -- call 

them Polymer 10s.  You know it really doesn't matter 

what you call them.  There's been no determination ever 

made that I can see that in any of the discovery 

provided to me that there's a "percentage of 

completion" that they judge.  

No.  They judge what's in there and what's not 

in there, and whether or not it is a firearm -- a 

firearm under federal law, which includes a frame or 

receiver. 

So, but nobody says that -- in none of the ATF 

letters that I've seen, the advisement letters, does it 
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ever say the gun was only 60 percent complete.  So, 

there -- you know, the receivers only 60 percent 

complete.  Therefore, it's not a frame or receiver.  It 

just says it's not a frame or receiver under federal 

law, period.  

MR. MCGUIRE:  Two points, Your Honor.  First, I 

don't think there's any dispute.  And the 

classification letters, the three of them, which say 

that the specific Polymer80 receivers or frames are not 

firearms, all call them, and Polymer80 agreed and 

submitted them as such as frames or receivers.  

Clearly, unfinished frames or receivers because the gun 

is incomplete.  And you've just put your finger on it.  

Whether it's 50 percent, 60 percent, 80 percent, or 

2 percent.  That by definition is an unfinished frame 

or receiver. 

THE COURT:  Well, right.  A frame or receiver 

is defined in the -- in the federal law as -- in the 

definition of a firearm.  So, it is actually included 

in the definition of a firearm.  

So, and then further on down the road, frame 

and receiver under federal law is defined in the CFR, 

and it's not frame and receiver.  It's firearm frame 

and receiver.  Okay?  Is defined as that part of a 
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firearm which provides housing for basically four 

things:  The hammer, the bolt or breechlock, the firing 

mechanism, and the barrel.  

MR. MCGUIRE:  Correct under the Gun Control Act 

of 1968. 

THE COURT:  Right.  So, those are the -- under 

federal law.  All right.  Now, we won't get into 

whether or not federal law is even applicable here for 

a moment.  Okay?  

So, under federal law, potentially if you 

remove the firing mechanism, that cannot -- or the 

breech assembly, that cannot be by definition -- and I 

haven't seen -- so, is that 50 percent?  I mean, this 

is -- this is -- all right.  So, these are -- these are 

the questions that I have.  

I mean, if you don't -- you know, if you don't 

have a rail to attach the upper receiver, you can never 

make it really a functioning firearm, if there's no 

rail.  Because -- on a frame.  Okay?  So, if you don't 

have any rail ports on the frame, you have to insert 

the rail ports in order to have the slide operate.  So, 

if you can't have the slide operate, you can't have the 

bullet go into the barrel, and the firing pin to do it.  

So, which has always been kind of one of my 
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issues in relation to this.  But the question is, has 

there ever been any kind of -- the question I have 

though.  Has there ever been any kind of determination 

as to what percentage or anything else these firearms 

actually are?

MR. MCGUIRE:  No. 

THE COURT:  Okay.  That was -- that was really 

the question I had.  So --  

MR. MCGUIRE:  And I would respectfully tell 

Your Honor, in the context of AB286, the percentage is 

irrelevant.  The issue is whether a Nevadan of ordinary 

intelligence could determine when most of the major 

machining operations are.  Everything you've just said 

is consistent with Polymer80's repeated position, 

stated position on the federal side.  

Those unfinished frames or receivers that the 

ATF and those three letters have blessed as 

non-firearms, are not firearms for many reasons.  One 

of which is they don't meet the four part test in the 

Gun Control Act that you've put your finger on.  And 

here the Nevada Legislature could have incorporated 

that test.  It did not.  And in fact, as we point out 

in our papers, the AB286 purports to criminalize things 

that federal law permits.  
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We had this debate about serializing all the 

Polymer80 products, but not all the Polymer80 products 

are required to be serialized under federal law.  So, I 

think the 80 percent versus 60 percent versus 

50 percent question is a very interesting one, but I 

think it's largely a red herring when it comes down to 

the tests that are applicable here.  

And especially, Your Honor, whether or not the 

second test about which these questions are basically 

irrelevant, is this statute so standardless that it 

leaves total discretion to the law enforcement 

authorities to determine how, when it will be applied, 

and against whom.  So, I hope I've answered Your 

Honor's question.  

Now, Your Honor, again, we argued to the Court 

on preliminary injunction, we do so here again, that 

you have enough in the record to determine that we 

prevail on summary judgment if all that this case 

presents is a pure question of law.  

But in addition, Your Honor, the discovery, if 

Your Honor were to venture beyond the legal realm if 

you will and look at the evidence, the stuff that was 

adduced in discovery, you will find out that 

George Togliatti, I took his deposition, a former 
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Vietnam Navy pilot, 22 years an FBI agent, rose to be a 

supervisory special agent, which is pretty high up in 

the FBI, two terms.  He's in his second one as the head 

of the Nevada Department of Public Safety, he couldn't 

say what the continuum test mean.  

He didn't know what a machined body was.  He 

didn't know what a casting was.  He said, "Blank could 

mean any number off things, and I don't know which one 

of them this statute incorporates."  That's arguably, 

after the governor and the attorney general, the top 

law enforcement officer in this state.  

Ms. McKay, one of his top assistants, who in my 

judgment, if anyone is the average Nevadan, or Nevadan 

of average intelligence, if not her ambition, she's 

certainly an extremely bright woman, who has a 

familiarity with guns, her mother owns guns, her 

friends own guns, she's fired guns, she didn't know 

what any of the terms meant.  

And then the person most knowledgeable, 

Mr. Stuenkel, 25 years with the Nevada Department of 

Public Safety, a U.S. Marine Corps veteran to his great 

credit, he too said, "Honestly, if I hadn't had some of 

the training that I've had over the last 25 or 

30 years, I wouldn't know what these terms mean."  
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Doesn't that redound to the question of what the 

average Nevadan could possibly know?  

And again, Your Honor, in the legislative 

history, you've asked us about it, and I'm going to 

respond.  There is nothing, nothing that clarifies 

these terms.  And we do know, as you -- 

THE COURT:  How about -- how about Nevada law 

itself, is there anything in Nevada law in the 

manufacturing statutes or anything else that defines 

casting or blank or machined body or machine?  

MR. MCGUIRE:  No, sir.  We -- I can represent 

to the Court we have found nothing, and we have done as 

much research as we possibly could on that.  

Now, Your Honor, if I could make a practical 

point here for a minute on this vagueness issue.  This 

is a criminal statute.  If someone were indicted and 

prosecuted, that person could come up for trial, 

perhaps even in this court.  If this Court presided 

over a criminal indictment in trial of a Nevadan, Your 

Honor, how would this Court instruct the jury about the 

meaning of AB286?  What guidance would the Court have 

on these terms that are undefined and extraordinarily 

vague?  Especially, Your Honor, on the continuum test.  

I think that's a practical problem that could make it 
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very difficult for this Court to perform its function 

and discharge its responsibility.  

Finally, Your Honor, the law, and I think I've 

said this to you before, this may be the longest string 

cite I'd ever put in a brief that I've written in 37 

years.  Three pages long of Nevada Supreme Court 

authority on vagueness, which we contend all point to 

this statute for the reasons I've stated being 

unconstitutionally vague.  

Now, on the second test, the arbitrary and 

discriminatory enforcement test, the second most 

important case, I would suggest to Your Honor, in this 

matter is the Silvar case.  The Supreme Court of Nevada 

decision, I believe, in 2006 in Silvar.  And Silvar 

held that the most important of the -- or the more 

important, if you will, of the two tests is the second 

one.  

And what do we know by pure logic as to the 

second test?  What Polymer80 knows, or don't know -- 

doesn't know, excuse me, about the meaning of any of 

these terms is irrelevant to whether or not the statute 

itself is clear enough so that it doesn't encourage or 

authorize arbitrary or discriminatory enforcement.  The 

Nevada law could hardly be clearer that when facing a 
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due process challenge like this one, a court needs not 

to apply subjective interpretations, but objective 

interpretations.  Where we are left, given the 

defendants' position here, is that the government 

should be left, the Nevada State Government and its law 

enforcement authorities, should be left themselves to 

determine what this statute means.  

But, what do we know from discovery?  

Mr. Togliatti doesn't know what the statute means.  

Ms. McKay doesn't know what the statute means.  And 

Mr. Stuenkel has only a, what I would consider to be a 

very rough understanding of what these terms mean.  No 

offense meant to them.  They were telling the truth 

under oath.  And I don't fault them for that because 

they have the same problem in understanding what this 

statute means as the average Nevadan does.  

So, if indeed the test to be applied with 

regard to the second standard, the arbitrary and 

discriminatory enforcement standard, must be objective, 

I don't know how we get there if none of the law 

enforcement people know what these terms mean, but 

they're left to determine what they mean.  Thus, it 

would be entirely subjective, thus, it would be left 

entirely to the government authorities, and thus, by 
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definition it would be arbitrary and potentially 

discriminatory.  

Thus, Your Honor, what I think we have 

established, Polymer80 has established upon this 

record, both given its legal argumentation to the Court 

and the evidence that we've presented to the Court 

through the discovery process, is that either way, 

whether it's a pure question of law or not, we should 

prevail.  And we have established that we should 

prevail on both tests, the vagueness test and the 

arbitrary and discriminatory enforcement test.  

Just a few words, if my might, about a few 

other issues.  On harm, and I'm not even sure at this 

point whether defendants are contending that Polymer80 

would not experience harm if this statute were to be 

enforced.  But, I think the law is clear in Nevada that 

on a facial challenge to a criminal statute under the 

constitution, the Due Process Clause, harm is presumed.  

If a -- if a constitutional right, a constitutional 

benefit is to be restricted or taken away by a statute 

as this one with Polymer80 being unable to do business, 

then harm is presumed.  

THE COURT:  Well, didn't they presume it in 

Flamingo?  Wasn't it a -- nobody got cited or a 
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complaint was not issued against Flamingo or any of the 

other plaintiffs in that case.  Harm was presumed based 

upon -- 

MR. MCGUIRE:  Yes, sir. 

THE COURT:  -- based upon the violation of the 

criminal statute.  

MR. MCGUIRE:  Precisely my point, Your Honor.  

Yes, sir.  

But if, Your Honor saw fit again to go beyond 

Flamingo and look at the record, you have it in 

Mr. Kelley's declaration, the CEO of Polymer80, who 

says "If we can't sell frames or receivers, unfinished 

frames or receivers, we will lose 50 to 75 percent of 

our business."  Moreover, Your Honor, just practically 

speaking, if a company, any company, Polymer80 or 

anybody else, were to be indicted and convicted, I dare 

say that convicted, but possibly felonious company 

could not continue to do business in this state.  

That's a little bit too much information, Your 

Honor, but in my prior life my major client was 

Arthur Andersen.  Arthur Andersen was criminally 

indicted, and it's not around anymore.  So, what I'm 

suggesting to the Court is that a criminal indictment 

and conviction of Polymer80 literally would destroy it.
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On balance of the equities, Your Honor, another 

factor for the Court's consideration, what we have on 

the one hand is the possible destruction of a vibrant, 

growing, I think admirable company in this State, 

Polymer80.  Which has gone from nothing in 2013 to a 

$75 million business in 2020, the destruction of that 

company and the loss of all those jobs versus the need 

for the legislature, in our view, to do what they're 

supposed to do, to do their job, to go back and do what 

they didn't do to begin with, which is draft a proper 

and constitutional piece of legislation.  

We don't think there's any contest between 

destruction of a business and the need to revise or 

amend or come up with a new statute.  The damage and 

injury to Polymer80 on the balance of equities is far 

beyond any damage or burden to defendants.  

The last point that I would make, Your Honor, 

is this.  There are many other issues that are raised 

which it seems the defendants have given up on.  Harm 

may be one of them.  Balance of the equities may be 

another.  Ripeness may be another.  Standing may be 

another.  And my position today, bottom line with this 

Court, is that there's no need for a trial in this 

matter.  If you want to have a trial, if you determine 
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that a trial should take place, we will be ready.  We 

will be here next Tuesday, and we will be ready to go, 

and we will put our case on to the best of our ability.

But given the record before the Court, whether 

the Court sees this as a pure question of law or 

whether you venture into the evidentiary record, in 

both ways we believe we have sustained our burden to 

obtain summary judgment, again to be clear, seeking a 

declaration and a permanent injunction with respect to 

Sections 3, 3.5, and 6(9) of the statute.  

Now finally, a few points about defendants' 

arguments, and I'd like to reserve a bit of time in 

rebuttal.  And I appreciate the Court's patience in 

listening to me.  

You've already heard our response to what I 

believe is the lead argument that plaintiffs try to 

impose.  Which is that the civil test, if you will, in 

Flamingo, the one that was employed in the Washoe case 

more than 20 years before Flamingo, and in the Hoffman 

case, also more than 20 years before Flamingo, should 

be applied.  And because arguably the clearly 

proscribed test applies to Polymer80, they should not 

be able to propound a facial challenge.  For the 

reasons I've stated, we've believe that's a meritless 
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argument.  

Again, the argument on Polymer80's knowledge 

and its own use of some of these terms, which we freely 

admit.  We're not saying to the Court Polymer80 has 

never heard what a blank is or what a frame is or what 

a receiver is.  This isn't a gambling at Rick's moment, 

going back to Casablanca.  We're not saying that.  What 

we are saying is we don't know what those terms mean 

within this statute.  And as a Nevada business, we have 

to conform our conduct to that statute.  So, our 

understanding in the federal realm or generally in the 

industry is really irrelevant because we don't know 

what this means here.  

Thirdly, I'm not sure exactly what the argument 

is, but I think the defendants are asking the Court to 

somehow import or apply federal law.  Now, in this 

regard, the third case I respectfully call Your Honor's 

attention to is Gallegos, which was the fugitive from 

justice case.  Which term, not withstanding a federal 

definition of that term, was found to be 

unconstitutionally vague by the Nevada Supreme Court.  

Again, here the legislature chose not -- 

deliberately not to incorporate federal law, but it did 

incorporate bits of it, as you know, and as we've 
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discussed in this case.  The bottom line is and the 

truth is, that this statute seeks to expand the ambit 

of criminality far beyond anything in federal law at 

the moment.  And that is another reason why it should 

be struck down.  

Finally, Your Honor, there is a scienter 

argument raised by defendants who claim that the bill, 

AB286, because of the intended language in the 

definition of unfinished frame or receiver, thus, 

imposes a scienter requirement, which we have not met.  

We believe that argument is groundless.  There is no 

such requirement in the statute.  There is no need for 

what might be called specific intent here, and the 

scienter argument must fall flat. 

THE COURT:  Well, and that's another question I 

have, too.  If there's a specific intent to have it -- 

to make it a firearm, that's not your intent.  So, if 

there is a specific intent to make it in -- to make 

that into a firearm, that's not your intent.  Your 

intent is that it's not a firearm and to sell it as not 

a firearm.  It could be somebody else's intent down the 

road.  So, does that -- does that obviate your business 

as well?  If their --  

MR. MCGUIRE:  It could. 
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THE COURT:  -- if their claim is, is that you 

have to have the specific intent to make that blank, 

you make it.  But you have to the specific intent to 

make that blank into a firearm, and you have no such 

intent.  Because your intent is to sell them to other 

people.  I don't know what their intent is.  

MR. MCGUIRE:  Well, that -- if we were 

indicted, I suppose that might be a defense that we 

would -- we would imply.  But I would suggest to the 

Court there is no such requirement in the statute as 

drafted currently.  

THE COURT:  Because if there is a specific 

intent -- I mean, clearly it would seem that 

Polymer80's intent is not to make it into a firearm. 

MR. MCGUIRE:  That is our position and belief, 

Your Honor.  That's correct.  That is our intent. 

THE COURT:  Yeah.  That appears on everything. 

MR. MCGUIRE:  That's right, sir.  

THE COURT:  Is that it's not a firearm, so it's 

not our intent to build a firearm.  

MR. MCGUIRE:  But the problem is that with them 

leaving it to this uninformed group -- admittedly 

uninformed group of law enforcement authorities to 

determine whether or not Polymer80 has that intent, 
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should be indicted.  And Polymer80 then might defend 

that case on that basis.  But -- 

THE COURT:  Well, that -- 

MR. MCGUIRE:  -- that indictment would be a 

hard-earned -- hard-earned lesson, Your Honor. 

THE COURT:  Well, that creates, I guess, an 

additional problem with the definition.  Because it 

says, "The blank, frame, or receiver needs to intend to 

become a firearm."  How is that possible?  

MR. MCGUIRE:  I don't know.  

THE COURT:  How can an inanimate object intend 

to do anything?  

MR. MCGUIRE:  And who's intent are we talking 

about, Your Honor?  We talking about Polymer80, who 

sells these products and manufactures parts of them, or 

the consumer then who receives them and may need to do 

work on them himself to build the firearm, and then 

perhaps put it in a position to be fired?  The 

ambiguity is extraordinary. 

THE COURT:  Well, I mean, it's not only 

Polymer80.  It's -- I guess, it would be anybody.  You 

know, any seller at a gun show or something like that.  

I mean, they have no intent to make that kit into a 

firearm perhaps, you know.  We don't even know if the 
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end purchaser ultimately has any intent to do -- 

specific intent to do it.  

So, I guess the question is, how does that 

intent element fall in the way it's set forth in the 

definitional statute?  

MR. MCGUIRE:  Well, my position would be -- 

THE COURT:  Because it says, "The blank, 

casting, or machined body that is intended to be turned 

into a frame or lower receiver of a firearm with 

additional machining."  

So, it doesn't say the seller.  It doesn't say 

the manufacturer.  It doesn't say the possessor.  It 

doesn't say -- what are the other things that are 

proscribed?  The purchaser. 

MR. MCGUIRE:  Transferor. 

THE COURT:  The transporter.  The receiver. 

So, that's another question I have, is whose 

intent?  Now, if it's a -- if it's the person's intent 

that's in possession of them, clearly if Polymer's in 

possession of them and manufacturing them, they have no 

intent to make that into a firearm.

MR. MCGUIRE:  But, there are people today who 

say that what Polymer80 produces, sells, transfers, 

distributes, whatever the verb might be under the 
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statute, is a firearm.  And the threat in this statute 

is that that determination, at least in the first 

instance, before we get to a jury, would be left to 

the -- 

THE COURT:  Well, if that's -- 

MR. MCGUIRE:  -- law enforcement. 

THE COURT:  -- in the statute, you'd be 

violating.  All right.  So, you know, I mean, that's -- 

that's a -- if it was a firearm, we'd be hearing 

different.  

MR. MCGUIRE:  But, the term firearm -- I don't 

mean to dispute what Your Honor says, but we do know 

the term "firearm" is used within the definition of 

unfinished frame or receiver.  Which in my judgment, 

lends an additional level of ambiguity -- 

THE COURT:  Well, a firearm -- 

MR. MCGUIRE:  -- along with intent. 

THE COURT:  Firearm is defined in Nevada law as 

"Any device designed to be used as weapon from which a 

projectile may be expelled through a barrel by the 

force of any explosion or other form of combustion."  

Okay?  Pretty clear definition of what a firearm is.  

Okay?   

So the question is, you know, if what you're 
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manufacturing is a firearm, which you're not 

manufacturing a device that can expel something through 

the barrel, it's -- clearly, the -- you know, I mean, 

that's why you don't have to have a serial number.  

It's not a firearm.  

So, I guess the question, you know, if you get 

a -- so, firearm itself we know what it is.  That's why 

probably the other sections of the law don't have the 

due process issues that this particular section of the 

law has.  

MR. MCGUIRE:  Just to go back to where I ended 

up.  In our view, there is no specific intent element 

in the statute, but there is an intent element.  And as 

Your Honor has pointed out, that introduces levels of 

vagueness as well.    

Unless the Court has any further questions, 

that's all I have.  If I could reserve a little time in 

rebuttal?  Thank you for your attention.

THE COURT:  I'll let everybody argue as much as 

they want.  We have all afternoon.  

MR. MCGUIRE:  Thank you, Your Honor.  

MR. NEWBY:  Good afternoon, Your Honor.  Again, 

Craig Newby, Deputy Solicitor General, on behalf of the 

State defendants in this case.  
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I agree with my colleague that this matter is 

capable of being decided on summary judgment.  Do not 

disagree in terms of the two part.  There is a two part 

test regarding -- determining whether a statute should 

be void for vagueness.  And -- but there are some 

additional case law that's addressed in our opposition 

and in our motion that's not addressed.  

As addressed by the U.S. Supreme Court in 

Village of Hoffman Estates, we're not to look at -- 

simply look at hypothetical cases.  We're to look at 

facts on hand.  In this case, for better or for worse, 

we're dealing with a purported manufacturer who may 

be -- and a -- and a seller who may be impacted by 

AB286.  We do not have any Nevadan who is a potential 

purchaser who's a -- who's a plaintiff challenging this 

statute here today.  We have -- okay, so, that leaves 

us with what pol -- which makes what Polymer --  

THE COURT:  Just like in Flamingo.  All right.  

Mr. Newby, I understand what you're saying.  But, in 

Flamingo, I mean, the Flamingo said a lighter could be 

considered smoking paraphernalia, so therefore, you 

know, I mean, how do I know what I have to prohibit?  

MR. NEWBY:  And certainly Flamingo and the 

context of that statute, in terms of dealing with a 
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novel, at the time, anti-smoking statute in public 

places, which is what that was.  Flamingo had 

questions.  Flamingo had not had consideration to 

determine what constituted smoking paraphernalia prior 

to that statute being promulgated by the legislature.  

As noted by the Court, and not saying what my 

colleague has said, we're in a slightly different 

situation here.  Polymer80 uses this terminology in 

this industry that they sell products and they 

manufacture products in.  They know what these terms 

are.  And their -- their position is, the fact that 

they know what these are for purposes of interacting 

with federal law means they still can't know what they 

mean under state law.  

And what this Court is tasked with here is 

Polymer80 needs to demonstrate the unconstitutionality 

of this statute, and this Court is obligated as a first 

step in terms of doing a void for vagueness standard as 

set forth in Ford, in attempting to construe the 

statute.  And the instructions from our Supreme Court 

are pretty clear, that we're to attempt to utilize any 

reasonable interpretation of the statute possible to 

preserve constitutionality.  

And one possible interpretation of that that's 
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been argued before and was not accepted by this Court 

at the motion for preliminary injunction, and may again 

not be accepted here for purposes of summary judgment, 

is that utilizing federal terms that are commonly used 

in this industry reduce and/or eliminate any purported 

vagueness in terms of what Polymer80 understands with 

regards to this statute.    

THE COURT:  But, are they common?  Are they 

terms that are supplied through the common law?  Are 

they terms that are in Nevada statute?  

MR. NEWBY:  I do not believe the terms are 

outside of what is in AB286.  I do not -- and outside 

of what "the Court referenced" -- 

THE COURT:  Are they even terms that are 

defined in Websters?

MR. NEWBY:  Blank, machining, these are terms 

that are defined under something that's more applicable 

than just a common dictionary.  They're defined by 

federal statute what these terms are, and these are 

terms that Polymer80 uses.  Should this Court -- and 

I'll be frank, should this Court determine that it's 

inappropriate to incorporate the federal meaning of 

these terms that Polymer80 itself uses in the course of 

its ATF letters and thing of that sort, and decides 
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it's inappropriate to incorporate that meaning to 

arrive at a construction of this statute to preserve 

its constitutionality, this Court should grant summary 

judgment, and should grant summary judgment in favor of 

my colleague.  

Because without those federal -- I mean, those 

federal statutes are -- these terms are commonly 

understood by Polymer80 based on this interaction with 

federal statute.  If the Court does not wish to utilize 

these federal statutes to define those terms, that's 

a -- that's a decision of law.  That's not a fact issue 

at that point.  And that's something that would warrant 

summary judgment in this case, admittedly, not in my 

client's favor.  

THE COURT:  But in Gallegos, the Supreme Court 

chose specifically not to do that.  In fact, in the 

same definitional statute that define -- 18 USC Section 

921, in this particular case, it was (a)(15).  In our 

case it's (a)(3).  Okay?  So, but it's the same United 

States Code provision.  They indicate "We cannot 

determine from the statute provisions whether the 

person has to have been formally charge with a crime, 

wanted as a suspect," et cetera, et cetera.  Okay?  

They say that "Unlike Congress, the Nevada 
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Legislature has not defined 'fugitive from justice.' By  

failing to adopt the federal definition of 'fugitive 

from justice' or incur any definition of that phrase, 

the Legislature failed to provide the public with 

statutory notice of what that term means."  I mean, 

that seems to be a pretty clear directive from the 

Supreme Court.  

MR. NEWBY:  I think the facts would be somewhat 

different in Gallegos versus what we have here to the 

extent that we have effectively party admissions that 

show that the party challenge conducting this facial 

challenge does know what these terms actually mean in 

terms of the context of their industry.  I think that's 

the distinguishing factor that's -- 

THE COURT:  In Gallegos the guy had a warrant 

issued for him for his failure to appear for a 

sentencing in California.  I mean, as a -- as a -- and 

he was in possession of a firearm, and he was charged 

with a fugitive in possession of a firearm.  

So, I guess -- I guess, how clear does it -- I 

mean, that seems, in my mind, that -- but our Supreme 

Court said the difficulty in that is if it had ordinary 

and well established meaning, that would mitigate the 

legislative failure to define it.  
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But here, there was no definition in Nevada 

law, there's no jurisprudence, the federal -- the 

federal law was inconsistent, and if there's no well 

established and ordinary meaning of those terms, what 

is it?  In fact, in that particular instance, I mean, 

it seems to me that it may even be clearer than the 

test established in AB286.

So, I mean, basically, they made a directive 

that says we can't assume that the Nevada Legislature 

meant to imply federal law if they don't do it, 

especially if the statute itself uses some definitions 

from federal law.  Right?  They define antique firearm 

as the meaning as ascribed to it in 18 USC 921(a)(16).

MR. NEWBY:  That's certainly in AB286, yes.  

THE COURT:  Okay.  They have firearms importer 

or manufacturer means a person licensed to import or 

manufacture firearms pursuant to 18 USC Chapter 44. 

So, but, they have not, either of their 

definition of a firearm, which they define themselves, 

or in their definition of unfinished frame or receiver, 

incorporate any federal provisions. 

MR. NEWBY:  The statute speaks for itself, Your 

Honor.  

THE COURT:  So, am I supposed to presume that's 
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what they meant?  Is there anywhere in the legislative 

history that federal law well defines these?  I didn't 

find it.  I read -- I read 450 pages of legislative 

history the other day, and I couldn't find it. 

MR. NEWBY:  Certainly, within the briefing if 

we had found such legislative history, that would have 

been included in our briefing before this Court for 

this hearing today, and the legislative history was 

silent on that question.  There -- it did not -- the 

legislature did not specifically say -- 

THE COURT:  One way or another. 

MR. NEWBY:  One way or the other. 

THE COURT:  Right, and I agree with that.  It 

was just completely silent.

MR. NEWBY:  I would argue that the most 

reasonable interpretation of what the legislator -- 

legislature intended to do based on using these terms 

that are common within this industry, that they're 

attempting to do additional regulation, additional 

restrictions on above and beyond what currently exists 

under federal law, which I would agree with my 

colleague on.  That that certainly is the legislative 

intent to this statute, is that their intent -- this 

was intended to be an extension of what was already 
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existing federal law by using the same terms that are 

used not only under federal statute but also used 

within this industry, and also used by Polymer80 in the 

context of what they're seeking permission to do under 

federal law.  Which the Nevada Legislature intended its 

statute to be more restrictive than federal law. 

THE COURT:  All right.  So, if I'm just some 

Joe Schmoe sitting on the street who buys himself a gun 

kit, doesn't know any different. 

MR. NEWBY:  Yes. 

THE COURT:  Okay?  How am I supposed to have 

notice of what that entails?  

MR. NEWBY:  Well, first of all, I think going 

go back to Village of Hoffman Estates, we don't -- we 

don't -- we have to deal with the fact we have.  We 

have a manufacturer and seller of kits.  We do not have 

any person of ordinary intelligence who's a party to 

this case, who can assert claims that they do or don't 

understand what AB286 means in terms of being a 

purchaser.  We don't have those facts.  We don't have 

them from discovery. 

THE COURT:  But didn't Flamingo make pretty 

clear that that section of Hoffman applied to civil 

vagueness statutes when they say the first -- "The 
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first approach arises under a facial challenge to a 

civil statute and the plaintiff must show that the 

statute is impermissibly vague in all of its 

applications.  In making this showing, a complainant 

who engages in some conduct that is clearly proscribed 

cannot complain of the vagueness of the law as applied 

to the conduct of others.  But, when the statute 

involves criminal," -- that's your position.  Right?

MR. NEWBY:  Yes, Your Honor. 

THE COURT:  But, they go further.  "But, when 

the statute involves criminal penalties or 

constitutional standard of whether vagueness permeates 

the text," -- okay -- "both these standards are applied 

to the consideration of the two-factor."  

So, its very vagueness permeates the text in a 

criminal proceeding, it's -- you can't complain if it's 

clearly proscribed conduct in a civil proceeding.  

That's what they say.

MR. NEWBY:  That certainly is part of what is 

said in the Flamingo case.  

THE COURT:  Which is -- which is well after 

Hoffman and well after TR, and, you know, and well 

after -- because Hoffman -- because Flamingo designedly 

said the feds are all over the place on which standard 
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is actually applicable where.  And I they made clear 

this is the standard for a civil challenge, this is the 

standard for the criminal challenge.  

So, I just don't believe that just because 

Polymer may understand what those terms mean under 

federal law that necessarily precludes them.  Or if the 

conduct is necessarily proscribed.  We'll get in that 

when we get to the definition.  Because, to be honest 

with you, you know, the definition, you know, is that 

conduct proscribed?  Are they making something that 

would be considered under Nevada law an unfinished 

frame or receiver?  

MR. NEWBY:  And -- 

THE COURT:  Do we know that?  

MR. NEWBY:  I mean, of -- the answer, of 

course, is we don't know that because the statute 

hasn't been enforced in any way or shape or form as of 

yet, based at least in part on this case and the 

injunction that's in place.  There's been no effort to 

enforce that.  And the way to sort through whether a 

defendant in a criminal case had violated a criminal 

statute, there would need to be determinations made 

beyond a reason -- beyond any reasonable doubt to the 

satisfaction of a jury, or unless the jury -- 
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THE COURT:  If they -- 

MR. NEWBY:  -- finds weight to it. 

THE COURT:  They have to come in jeopardy in 

order for that to happen.  You see, the first part of 

the vagueness test is -- you know, basically, the 

standard is, they don't have notice so they can conform 

their conduct with the requirements at all.  So, why do 

they need to be put in jeopardy?  If they know what 

they have to do, then they would never have to be put 

in jeopardy.    

MR. NEWBY:  And respectfully, Your Honor, I 

would submit, and I think the briefing submits, that 

Polymer80 does know what's restricted by this.  And 

it's a significant restrictions, and it may impact -- 

may impact their -- the entirety of their accessory 

business, their non-firearm business.  

THE COURT:  But what do they do to conform 

their conduct?  

MR. NEWBY:  Not sell unfinished frames or 

receivers would be what would be necessary to --  

THE COURT:  Okay.  But, how do they know what 

that is?  

MR. NEWBY:  Based on -- based on what the 

statute says.  
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THE COURT:  All right.  So, what are the major 

machine operations -- the major machining operations?  

Nobody -- in reading the depositions, I didn't see 

anybody that could even guess what major machining 

operations that are in.  What are the major machining 

operations?

MR. NEWBY:  I mean, these things are addressed, 

and this is language borrowing from what Polymer80 has 

submit in its own letters to the ATF seeking approval.  

They identify things that are machine -- machining -- 

major machining versus not major machining for purposes 

of this thing in mathematical certainty in terms of 

what exact percentage constitutes most versus what 

doesn't.  

I mean, there's a standard definition for that, 

and it's certainly a majority of.  And I can't say with 

a hundred percent certainty whether Palmer80's 

accessory kits constitute majority of machining 

operations, but they certainly are -- 

THE COURT:  But, it's got to be the majority of 

the major machining operations.  Let me make -- they 

have -- they certainly have laundry lists of things 

that are complete or not complete on the gun.  

MR. NEWBY:  Yes. 
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THE COURT:  Okay?  In those letters.  So, is 

forming the frame into a -- into something that looks 

like it, is that a major or is that just machining?  

Putting the clip receiver and putting a hole in there, 

is that part of the major?  Under federal law it 

wouldn't be.  Because under federal law it's not part 

of the -- well, it might be considered part of the 

firing mechanism, I guess, potentially.  But, I 

don't -- I don't see it that way because they define 

the firing mechanism as to where the trigger assembly 

goes.  So, I'm somewhat confused in relation to that.  

All right.  Go ahead.  Continue.

I'm just wondering how do they conform their 

conduct to be able to comply with the law.   

MR. NEWBY:  And I think the short answer, and I 

think it's reflected in Polymer80's verified complaint 

where they assert that they're being -- assert that 

they're being targeted by the legislature, imply 

they're being targeted unfairly, I think the verified 

complaint itself evinces an understanding that this 

statute is intended to stop the -- stop the sale of 

such gun assembly kits, accessory kits such as what 

Polymer's prime -- 80's primary business is.  And I 

don't say that lightly.  
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THE COURT:  But, what makes it less than most?  

All right.  So, because apparently, it's not stopping 

it all because the definition doesn't stop it all.  I 

mean, if the definition just said anything intended to 

be used as a frame or receiver of a firearm cannot be 

sold. 

MR. NEWBY:  Well -- 

THE COURT:  Right?

MR. NEWBY:  I mean, we're going -- I'll go a 

little bit far afield in terms of attempting to address 

this.  I mean, once they -- 

THE COURT:  They may -- but, then they come up 

with this most of the major machining functions.

MR. NEWBY:  And part of this, Your Honor, 

respectfully, comes out of the context of litigation 

that's not before this Court in terms of what do these 

terms mean.  Because some response to this is if I was 

to go to the store and -- or go to a manufacturing 

facility and buy a clump of polymer, which is the 

starting product before it's molded before it turns 

into one of these accessories.  

If I was simply to have like a vat of polymer 

sitting in my house, is that a blank or this or that 

for purposes of federal law.  And the legislature was 
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attempting, and perhaps not successfully based on Your 

Honor's questions, attempting to balance between taking 

raw assembly materials versus taking materials that are 

machined to the point where they're intended to be used 

by the final user at some point to create -- to have 

the ability to create a finished firearm. 

THE COURT:  Okay.  Intended by the final user, 

which brings up your intent argument.  Okay?  So, how 

can that transfer of intent go to a manufacturer or a 

seller?  I have no intent, okay, as a manufacturer or 

seller to make a firearm.  

MR. NEWBY:  And I think that's -- 

THE COURT:  My intent is just the opposite.  

MR. NEWBY:  I think it's fair to say that 

Polymer80's intent is to make a product that those who 

wish to purchase it would be able to complete it, in a 

relatively short period of time, into a firearm subject 

to the 1968 act.  

THE COURT:  Right. 

MR. NEWBY:  That's what Polymer80 is selling.  

THE COURT:  But, you're transferring intent on 

a specific -- in your argument, a specific intent.  

That means the violator of the law has to have that 

specific intent to make a lower receiver of a 
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firearm -- make it a frame or lower receiver of a 

firearm.  They have to have that specific intent, 

right, under the statute?  

So, if it's a general intent that they intended 

somewhere in the range of wherever it goes to, that 

somebody unknown to us creates a firearm out of it, 

even though it's our intent to make sure it's not a 

firearm, because we're selling it not as a firearm.  

MR. NEWBY:  And I think -- respectfully, I'm 

going to -- I disagree with that interpretation or 

argument of subsection nine in the statute.  Which, 

again, going back to the definition of unfinished frame 

or receiver, it means a blank, a cast, or machined body 

that is intended to be turned into the frame or lower 

receiver of a firearm with additional machining.

THE COURT:  Okay.  So, how does that --

MR. NEWBY:  It doesn't say -- it doesn't say 

that it's the intent of Polymer80 to make that into a 

firearm.  It's the intent to make a product that can -- 

that most of the machining operations have been 

completed such that it can be turned readily into a 

firearm.

THE COURT:  So, then there's no scienter, no 

specific intent under the law then.  
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MR. NEWBY:  There's the specific intent of 

Polymer80 to manufacture an unfinished frame or 

receiver as defined by the legislature.  

THE COURT:  Okay.  Okay.  Go ahead.   

MR. NEWBY:  Okay.  In going back to where I had 

left off I believe, there certainly could be close 

cases associated with any eventual implementation of 

AB286.  But, as the Nevada Supreme Court and others 

counseled us, just because there's close cases, those 

are necessarily addressed in terms of specific facts 

and a specific case beyond a reasonable doubt.  

Specifically, U.S. versus Williams from United States 

Supreme Court addressing that.  

We don't need mathematical certainty in terms 

of what most means.  We've got that from the Supreme 

Court in terms of how we deal with certain statutes 

that people charged with driving while intoxicated 

don't necessarily have an understanding of whether they 

are .08, .16, but they certainly have an understanding 

generally of whether they've -- they should be on 

notice of having consumed too much alcohol such that 

are subject to the statute.  

So, in short, I agree with my colleague this 

matter is ready for summary judgment to the extent this 
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is a legal question.  To the extent the Court wishes to 

delve into the fact area, there are admissions that 

Polymer80 generally knows what these terms mean, and if 

the Court decides that is relevant as something to 

consider as further grounds for awarding summary 

judgment in favor of State defendants and against 

plaintiffs in this case.  

If there are no further questions, I'm happy to 

rest at this point.  

THE COURT:  Okay, thank you. 

Okay, Mr. McGuire, let me take ten minutes, and 

then I'll let you do your rebuttal.  Okay?  

MR. MCGUIRE:  Thank you, sir. 

THE COURT:  Court's in recess for ten minutes. 

             (Recess.)

THE COURT:  Okay, Mr. McGuire, go ahead. 

MR. MCGUIRE:  Thank you, Your Honor.  I'll be 

brief.  

I think I heard Mr. Newby say that the 

defendants were conceding that if the Court were not 

inclined to incorporate federal law into the analysis, 

doing what the legislature expressly did not do, then 

summary judgment at this point was appropriate.  

I think Gallegos speaks to that directly, Your 
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Honor.  I think you pointed that out.  And I think it's 

clear from the legislative history and the terms of the 

statute itself that federal concepts were cherry-picked 

by the legislature, but there was no wholesale 

incorporation of those concepts into the AB286.  

I think counsel elided a great number of terms 

that we claim are vague and ambiguous, and essentially 

argued that all of them are used in the federal realm 

or in Polymer80's dealings with the federal 

authorities.  And I'm unaware, Your Honor, of any 

federal use or ATF use of the, what I call, I think 

what you call, a continuum test, the most of the major 

machining operations being completed to turn something 

into a firearm.  That, to my knowledge, is not a used 

or worn, if you will, federal term.  And that is really 

at the heart of our vagueness attack on the statute.  

Thirdly, as I think you pointed out, Flamingo 

really resolved, 20 years or so after the fact, the 

issues or the interesting complexities raised by 

Hoffman and then Washoe, if I'm using -- if I'm saying 

that correct, Sheriff of Washoe County.  But Flamingo 

put that to rest, Your Honor.  And what we have here 

again is a facial challenge to a criminal statute, and 

Flamingo could not be clearer.  
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You mentioned the legislative history.  All I 

would add to it, Your Honor, is sagely and correctly 

said on that was, and you may recall, a law enforcement 

or former law enforcement officer called in, or weighed 

in, and basically said I don't understand this statute.  

It's vague and ambiguous.  And there was no response to 

that.  There was no effort to address that.  

In other words, the legislative history reveals 

that not Polymer80, but if you will, an average Nevadan 

concerned about the statute indicated the statute was 

vague and ambiguous, and nothing was done to resolve 

it.  

Mr. Newby, time and again I think, falls back 

on the argument that Polymer80 "knows".  Well, again if 

Polymer80 "knows" then -- and that's relevant, this 

isn't a pure question of law.  But, if it is, then the 

knowledge and beliefs of Polymer80 are utterly 

irrelevant on the first test.  

But, again, I stress to the Court on the second 

test, which Silvar says is the more important test, 

Polymer80's knowledge or understanding and belief is 

completely irrelevant to how this statute will be 

applied and enforced and is completely irrelevant to 

the prospect of arbitrary and discriminatory 
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enforcement.  

Finally, I believe Mr. Newby and defendants in 

their briefs argue that because Polymer80 knows, I 

don't know how it couldn't have, that it was targeted 

by the statute, that that awareness means that they 

were aware of the meanings of the terms used in the 

statute.  I think there's a disconnect there.  Being 

aware that people are going after you and trying to put 

you out of business is not the same thing as knowing 

what the terms mean through which they're trying to do 

that. 

So, unless the Court has any further questions, 

that's all I have, and I thank you again for your 

attention.  

RULING.

THE COURT:  All right.  So, all the parties 

here clearly believe the Court has enough evidence 

submitted in front of it for the Court to make its 

determination in this particular matter.  So, let me 

quickly go through some things.  

In relation to standing ripeness and harm, the 

Court finds that Flamingo was pretty clear on facial 

challenge as long as potentially you could be subject 

to criminal prosecution as a result of the conduct that 
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bring you into standing in order to contest.  And it 

also is a harm to have to operate under any type of law 

that is not clear enough to give fair notice as to the 

conduct that is prescribed.  

So, it's ripe certainly because one of the 

sections, that is Section 3, is actually -- oh, no 

Section 3.5 is actually in effect at this point.  

Section 3 comes into effect on January 1st.  So, it's 

ripe for this Court to consider whether or not the 

statute is in fact vague, constitutionally vague under 

the law of the State of Nevada.  

So, primarily the Court finds that there's 

standing, that the issue is ripe, that there is a harm 

to the public and to anybody who may possession, sale, 

transfer, purchase, transport, sale, or offer for sale 

the things that are contemplated potentially under the 

Statute AB286.  

Okay.  Nevada law is clear in the fact and 

Flamingo made clear that there are two separating 

standards in Nevada in relation to determining whether 

or not a statute is vague.  

One of those standards relates to vagueness in 

relation to the civil challenge, and the other relates 

to vagueness in relation to a criminal challenge.  
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Although, the law that indicates that a person  

complaintly (sic) engages in conduct that's clearly 

proscribed cannot complain of the vagueness of the law 

as applied to the conduct of others is there, but it 

applies solely to civil vagueness challenges as clearly 

separated in Flamingo.  And it appears that Flamingo 

was issued for the -- for the very particular purchase 

to say -- purpose to say under Nevada's Due Process 

Clause the law of this State is the highest standard is 

applicable to facial challenges when vagueness 

permeates the text.  

Everybody is in agreement that there are two 

separate types of vaguenesses that may be challenged.  

There is the proscribed -- I call it the proscribed 

conduct test.  And that is if it fails to answer or it 

fails to allow an ordinary citizen notice -- fails to 

give an ordinary citizen notice of the law so that they 

can conform their conduct to its requirements.  Or as 

otherwise set forth in Flamingo, fails to provide 

notice sufficient to enable a person or ordinary 

intelligence to understand what conduct is being 

prohibited.  

I requested, asked the question multiple 

occasions during oral argument as to what these terms 
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mean.  I asked whether or not any of these terms were 

defined at all in the common law.  No was the answer 

that I received.  So, I would indicate that Castaneda 

is not applicable.  State v. Castaneda indicated that 

if the common law as provided in Nevada law can fit -- 

can provide a definition as to what the conduct 

proscribes, then the common law may be used to do that.

In Castaneda it was the definition of what 

indecent exposure is that the common law prohibited.  

And the Supreme Court limited indecent exposure 

statutes of the State of Nevada to that which the 

common law defined as indecent exposure.  Which was 

exposure of one's genitals and anus solely, not 

buttocks, which apparently he was being charged with.  

Secondarily, I asked for any statutory 

definitions in Nevada's law or case law that defined 

any of the terms that were set forth, including blank, 

casting, machining, frame, receiver, machined 

operations, fire control cavity.  Court's been provided 

no statutory definitions in any place in Nevada law 

under any of the manufacturing statutes or anything 

else in the State of Nevada that supplies meaning to 

those terms.  

So, therefore, the Court finds that Silverwing 
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Development -- and I would note that this is pretty 

much a brand new case, December 2020, 136 Nevada 

Advanced 74 -- versus Nevada State Contractors Board is 

inapplicable.  Because in that particular case, the 

provision that was being violated indicated that it was 

a subdivision that you couldn't bond around.  That the 

contractors had to stay with their maximum bond on a 

subdivision site.  

And since in the planning and zoning laws in 

the State of Nevada subdivision was clearly defined, 

they incorporated that into the Contractors Board 

statutes in relation to the amount of the -- of the 

contractor's license limit.  Because subdivision was 

clearly defined in the planning and zoning laws of the 

State of Nevada, it put people on notice as to what 

subdivision site meant.  But, here we do not have that.

Here it is more akin to Gallegos where the 

legislature chose not to provide any definition of 

those terms that may have existed or do exist in 

federal law.  And again, "By failing to adopt the 

federal definition" -- I quote, "By failing to adopt 

the federal definition or include any definition, the 

legislature failed to provide the public with statutory 

notice of what the terms mean."  
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Because there is no common law notice to these 

provisions, there can only be statutory notice in 

relation to what they are.  As opposed to a common law 

crime of indecent exposure of which this is not.  This 

is a new crime.  This is a crime that has never been 

propounded.  It is not a crime under the federal 

system.  And as far as known to the State, other than a 

couple of comments that Utah was looking at doing the 

same thing, it's not a crime in any other state that 

I'm aware of.  And California had some statutes, but 

they were markedly different.  

So, this Court cannot just imply that the 

Nevada Legislature wanted to incorporate federal law 

into Nevada State law without their specific 

authorization to do so.  

And in fact, most telling in these statutes on 

AB286 is that they purposely included some federal 

definitions and did not include others.  Hence, the 

Court can only conclude based on that, that the 

legislature purposely did so.  Because there's no 

additional legislative history on the definitions as 

supplied by the legislature in the legislative history.  

And I agree I believe there were two comments 

actually in the legislative history as to how are these 
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things defined because it's unclear.  But, no 

responses, no individual legislators ever addressed the 

issue, and the legislature themselves were silent on 

it.  It was never debated in the legislature.  So, that 

gives no -- in relation to the definition of any of 

these terms.  So, that gives the Court absolutely no 

way to determine as well what the legislative intent is 

because there is none, and that was pretty much 

stipulated to by both parties.  

So, the Court does find as a matter of law that 

the statute is vague because it fails to provide notice 

sufficient to enable persons of ordinary intelligence 

to understand what conduct is prohibited.  

Just a couple other comments in relation to the 

"scienter" or intent provision.  The statute that 

criminalized a conduct never indicates in itself, in 

and of itself an intent element.  It just says, "A 

person shall not possess, purchase, transport, or 

receive an unfinished frame or receiver."  

The definitional statute of unfinished frame or 

receiver indicates "means a blank, casting or machined 

body that is intended to be turned into a frame or 

lower receiver."  It has no indication as to whose 

intent that is.  Is it the person that possesses it?  
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Is it the person that manufactures it?  Is it the 

person that sells it?  Or is it the person that's 

actually accused of committing a crime under the 

statute?  

Even if this Court were to imply that that 

intent element was specifically intended to any 

individual that violated the statute, for instance, I 

possess this blank, casting or machined body which is 

undefined with the intent to turn it into a firearm or 

lower receiver with additional machining -- or the 

frame or lower receiver or firearm with additional 

machining, it still would be vague.  

Because there is a conjunctive requirement 

under the law that was defined which requires that this 

article that is a blank, casting or machined body to be 

formed or machined to the point where most of the major 

machining operations have been completed to turn the 

blank, casting, machined body into a frame or lower 

receiver or firearm.  

So, the problem with that is the statute again 

does not define what major machining operations are, 

what most of those are, how those would need to be 

combined in the effect of whether or not most have been 

completed.  And they go further to muddy the waters.  
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"Even if the fire control cavity are of the blank, 

casting or machined body is still completely solid and 

un-machined."  Which under federal law is a major, or 

at least critical, application of the law in relation 

to whether or not it's considered to be a firearm or 

not under federal law.  So, that compounds the 

requirement as it is.  

And it does not give fair notice to anyone as 

to where, in whatever the manufacturing process is, 

that that requirement is met.  So, therefore, any 

specific intent that could be read into the statute, in 

the definitional statute, that purports to define 

blank, casting or machined body that has an intent, 

does not save this particular statute.  

Unlike the lewdness statute, and there's cases 

on that too.  I would refer to Martin, which is the 

statute that defined what cheat was, which was same the 

situation as the lewdness statute which said you have 

to commit a fraud in to order cheat, and there has to 

be a specific intent to cheat.  So, and it gave 

specific notice of that.  But, here it doesn't.  It 

doesn't put you on a specific notice of what conduct is 

prohibited and how to conform to that prohibited 

conduct.  
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As to the second test, "Lacks specific 

standards, thereby encouraging, authorizing, or even 

failing to prevent arbitrary discriminatory 

enforcement."  Well, you know, the fact of the matter 

in this particular case is here this encourages anyone 

to say anything can be considered this.  

So, and I understand what you're saying 

Mr. Newby, but under this hugely vague statute, it 

could be a block of molten-something.  Because when is 

it "machined"?  When does to the machining process 

start?  What additional machining needs to be?  Does it 

start when they put it in the vat, is that a major 

machining operation?  It's unclear and undefined under 

the statute.  And it would put an ordinary Nevada 

citizen in risk of discriminatory enforcement by 

anybody who just decides yeah, that looks like a gun.

And it's extreme.  The statute itself on its 

face doesn't even give very good notice of what the law 

is even supposed to address.  Because the terms of the 

statute itself says, "A person shall not possess, 

purchase, transport, or receive an unfinished frame or 

receiver."  If we leave it there, it would be subject 

to just any kind of interpretation.  

Now, the Court did look at the interpretation 
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of the definitional statute.  But, the problem is none 

of these terms are even defined in Websters.  I asked 

that question, too.  Is it even defined in Websters 

dictionary?  I think Websters Dictionary for a receiver 

is trustee of property.  

So, under the enhanced application as clearly 

set forth in Flamingo, the Court find that vagueness 

permeates the text.  

The Court also finds that Polymer does not need 

to meet the Civil Standard in this particular case, and 

I dealt with that in harm.  And because vagueness 

permeates the text, it's constitutionally vague under 

the laws -- under the Due Process Clause of the State 

of Nevada as clearly defined.  I would indicate that 

even so, federal law and the definition that was 

supplied by the State in this particular case in 

relation to frame or receiver are different.  

So, the State provides a definition from the 

glossary of the Association of Firearm and Tool Mark 

Examiners, a professional organization that are 

scientists that study ballistics and identify weapons 

used in crimes.  And according to the State, the 

definition that they supply is "The finished part which 

is capable of being assembled with other parts to put 
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together a firearm."  But under federal statute it's 

"That part of a firearm which provides housing for the 

hammer, bolt or breechlock and firing mechanism, and 

which is usually threaded at its forward portion to 

receive a barrel."  So, already there is diversity in 

what these two things mean.

All right.  So, therefore, the Court grants 

declaratory relief, declaratory judgment in favor of 

Polymer80, declaring that AB286 Section 3 and 

Section 3.5 are unconstitutionally vague.  

I don't know if I declare a definitional 

statute uncon -- I declare the criminal statute's 

unconstitutionally vague.  So, because the definitional 

statute is unconstitutionally vague in 6.9.  I think 

one is the result of the other.  But, I don't know if a 

definitional statute in and of itself would be vague.  

But, it's unconstitutionally vague for criminal 

enforcement in all it's respects, and a permanent 

injunction is issued against the State of Nevada from 

enforcing Section 3 and Section 3.5 of AB286 based upon 

those findings and fact and conclusions of law by the 

Court.  

Any questions?  

MR. MCGUIRE:  None from Polymer80.  Thank you, 
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Your Honor. 

MR. NEWBY:  None, Your Honor.  

THE COURT:  Mr. Johnston?  

MR. JOHNSTON:  Your Honor, just one question.

THE COURT:  Yes. 

MR. JOHNSTON:  If the Court want us to prepare 

the draft or the Court will do that itself?  

THE COURT:  Okay.  What I would like for you to 

do is prepare a draft.  But, you know, a draft order 

you can provide it to the State.  It's just that, a 

draft order.  The Court, I am sure, will take -- has 

taken under consideration everything in this particular 

matter, and perhaps the order is not -- may add some 

things or subtract some things, but mostly add some 

things, I don't think I'll subtract anything, that I 

think may be further relevant in relation to the 

constitutionality.  

I would indicate that the law of the State of 

Nevada is that I need to put on the record the reasons 

that I'm finding it vague and cite my conclusions of 

law in relation to those things.  But, the written 

judgment is the final judgment.  

Does anybody have any objection to this Court 

declaring it final under Nevada Rules of Civil 
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Procedure? 

MR. MCGUIRE:  No, Your Honor. 

THE COURT:  The order on summary judgment?  

MR. NEWBY:  No, Your Honor.  

THE COURT:  Okay.

MR. MCGUIRE:  When would you like that draft to 

be submitted to the Court?  

THE COURT:  As fast as possible you can get it 

submitted. 

MR. NEWBY:  And related question.  Not to put 

our court reporter on the spot, but given the Judge's 

detailed findings, when would be an approximate time we 

could get a rough draft of the transcript so that the 

order can track with Judge's ordered here today as 

closely as possible?   

THE COURT:  They're pretty good at it.  I bet 

you she could give you a time frame. 

MR. NEWBY:  That's what I was asking for, Your 

Honor.  Politely without -- acknowledging the 

Thanksgiving holiday as well.  

THE COURT:  Well, yeah.  All right.  So, I 

don't know.  

How long, Ms. Terhune, do you think before you 

can get out a transcript?  
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THE COURT REPORTER:  Well, if I got a rough of 

your comments, it would be quicker, then I could get 

the whole thing ready a little later.  But --

THE COURT:  I mean, I think you can take my 

comments, right?  So, she indicates she can get that 

done pretty quickly as a rough.

MR. NEWBY:  Yes. 

THE COURT:  Okay?  Not as a final.  So, how 

long just to take my comments do you think? 

THE COURT REPORTER:  It would by Saturday.  

Friday, Saturday. 

THE COURT:  Okay.

MR. NEWBY:  That's fine.  Obviously, we --

THE COURT:  Within a week. 

MR. NEWBY:  That's perfectly fine, Your Honor.  

Obviously, we're not being here next week for a 

potential trial in this, so we have time to work 

through the order and get that to you and get that 

combined. 

THE COURT:  So, I just want to make clear in 

relation to the order, I am asking for a proposal 

order, and you can both submit one if you'd like.  I 

don't have a problem with that.  Submit it in either 

Word or WordPerfect.  I know most people work in Word.  
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So, which is fine.  Submit it in both Word or 

WordPerfect.  Submit it to my law clerk as proposed 

orders.  If you just -- if the State doesn't wish to 

submit one, that's fine. 

MR. MCGUIRE:  Do you want us, Your Honor, to 

submit our draft to the State or -- 

THE COURT:  Oh, certainly.  

MR. MCGUIRE:  -- two separate. 

THE COURT:  Certainly submit it to the State.

All right.  So, I'm not going to take an 

objections on it or anything because I'm going to 

review it, modify it -- 

MR. NEWBY:  Yeah. 

THE COURT:  -- and make sure that it complies 

to what I want done.  Okay?

MR. MCGUIRE:  Very good. 

THE COURT:  It's more of a proposed order.  In 

other words, this is not one of those orders that I'm 

just going to have you guys stipulate to and then sign 

off on it.  

MR. NEWBY:  Understood, Your Honor. 

MR. MCGUIRE:  Understood. 

THE COURT:  Okay?  So, it's going to be -- my 

face is going to be on the order.  So, it's going be 
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fully reviewed, and fully if I believe something else 

needs to be in there, a section of law or something 

else, that wasn't fully expressed, it will -- it will 

be in there. 

So, all right?  So, okey dokey.  Any other 

questions for me? 

MR. MCGUIRE:  None from us, Your Honor. 

MR. JOHNSTON:  No, Your Honor.

THE COURT:  Okay.  

MR. NEWBY:  None from me.  Thank you. 

THE COURT:  With all that being said, the 

sooner the better because I want to have everything 

issued and done within a couple of weeks at least.  

Okay?   

All right.  Thank you.  

MR. MCGUIRE:  Thank you, Your Honor. 

MR. NEWBY:  Thank you, Your Honor. 

THE COURT:  Court's in recess.  

        (End of Proceedings.)    

* * * * * * *
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 Notes: of Motion to Quash Subpoena and for Protective Order 

 10/25/2021  Letter to Court- Discovery Issues- Dated 10-25-21.pdf - Filed 
 10/25/2021  Subpoenaed Assemblywoman Jaureguis Reply in Support of Motion to Quash Subpoena and for Protective 

Order.pdf - Filed 
 11/1/2021  Transcript Status Hearing  10-25-21.pdf - Filed 
 11/5/2021  Plaintiffs Pretrial Disclosures.pdf - Filed 
 11/8/2021  Motion of Polymer80, Inc. for Summary Judgment (Exhibit D on FlashDrive).pdf - Filed 
 11/8/2021  Defendant's Motion for Summary Judgment.pdf - Filed 
 11/8/2021  Defendant's Pretrial Disclosure.pdf - Filed 
 11/8/2021  Polymer80 Motion for Summary Judgment Exhibit D Flash Drive\Legislative History of AB 286.pdf - Filed 
 11/9/2021  Order Denying Defendants' Motion for Stay Pending Appeal.pdf - Filed 
 11/18/2021  Zoom Link 11-23-2021.pdf - For Court Use Only 
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 11/18/2021  Memorandum of Points and Authorities of Polymer80, Inc in Opposition to Defendants Motion for 
Summary.pdf - Filed 

 Notes: Judgement an in Further Support of its Motion for Summary Judgement 
 11/18/2021  Stip & Order for Briefing & Hearing on Motions for Summary Judgment.pdf - Filed 
 11/19/2021  Plaintiff's Objection to Defendants' Pretrial Disclosures.pdf - Filed 
 11/19/2021  Defendants' Opposition to Polymer80s Motion for Summary Judgment.pdf - Filed 
 11/22/2021  Order Granting Subpoenaed Nonparty Nevada State Assemblywoman Sandra Jauregui's Motion to Quash 

Subpoena.pdf - Filed 
 Notes: and for Protective Order 

 11/24/2021  Notice of Entry of Order Granting Sandra Jauregui's Motion to Quash.pdf - Filed 
 Notes: Subpoena and for Protective Order 

 12/10/2021  Findings of Fact, Conclusions of Law, & Order Granting Summary Jdgmnt.pdf - Filed 
 12/13/2021  Notice of Entry of Order-Summary Judgment.pdf - Filed 
 12/20/2021  Notice of Appeal (Order Filed 12-10-2021).pdf - Filed 
 12/20/2021  Case Appeal Statement.pdf - Filed 
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Aaron D. Ford Attorney General, POLYMER80, INC., STEPHEN SISOLAK, GOVERNOR OF NEVADA, 
GEORGE TOGLIATTI, DIRECTOR OF THE NEVADA DEPARTMENT OF PUBLIC SAFETY, MINDY MCKAY, 
ADMINISTRATOR OF THE RECORDS, COMMUNICATION, AND COMPLIANCE DIVISION OF THE NEVADA 
DEP 
 

Case Number: 21-CV-00690 
 

   

Agency: Third Judicial District Court 
 

 

   

Received Date: 6/22/2021 
 

  

 

  

  

Type: Other Civil Matters 
 

    

Status Date: 12/10/2021 
 

    

Status: Closed 
 

    

        

 

 

  

 

Involvements 
Primary Involvements   
 STEPHEN SISOLAK, GOVERNOR OF NEVADA  Defendant 
 Ford, Aaron D. Attorney General - AFORD  Defendant 
 GEORGE TOGLIATTI, DIRECTOR OF THE NEVADA 

DEPARTMENT OF PUBLIC SAFETY  Defendant 
 MINDY MCKAY, ADMINISTRATOR OF THE RECORDS, 

COMMUNICATION, AND COMPLIANCE DIVISION OF THE 
NEVADA DEPARTMENT OF PUBLIC SAFETY  Defendant 

 POLYMER80, INC.  Plaintiff 
Other Involvements   
 Doerr, Mark T. Esq.  Plaintiff's Attorney 
 Zunino, Gregory L. Deputy Solicitor General  Defendant's 

Attorney 
 McGuire, James J. Esq.  Plaintiff's Attorney 
 Johnston, Brad M. Esq.  Plaintiff's Attorney 
Third Judicial District Court  (21-CV-00690) 
 Schlegelmilch, John P. - JPS  Dept I - TJDC 
  
 

   

 

2. NRCP ~ RELATED PARTY 
 

 
 

    

 

Lead/Active: False 
 

    

 

3. NRCP ~ RELATED PARTY 
 

 
 

    

 

Lead/Active: False 
 

    

 

4. NRCP ~ RELATED PARTY 
 

 
 

    

 

Lead/Active: False 
 

    

 

5. NRCP ~ RELATED PARTY 
 

 
 

    

 

Lead/Active: False 
 

    

 

Other Civil Matters  
1. NRCP 3 ~ COMPLAINT 
 

 
 

    

 

Lead/Active: True 
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Case Status History 
 6/22/2021 3:33:00 PM | Open 
 12/10/2021 3:33:00 PM | Closed 
        
        
Events 
 

 
  

7/14/2021 9:30:00 AM | Evidentiary Hearing | DEPT I 21-CV-00690 | Court Room B 
 Andersen, Andrea Deputy Clerk - 

AANDERSEN 
    

 Terhune, Kathy     
 Staff - STAFF     
 Court Room B - CourtRmB     
 Geurts, Patrick Bailiff - X004896     
 Schlegelmilch, John P. - JPS (Dept I - 

TJDC) 
    

 Zunino, Gregory L. Deputy Solicitor 
General (Defendant's Attorney) 

    

 obo Defendant 
 McGuire, James J. Esq. (Plaintiff's 

Attorney) 
    

 obo Plaintiff 
 Doerr, Mark T. Esq. (Plaintiff's Attorney)     

 obo Plaintiff 
 Johnston, Brad M. Esq. (Plaintiff's 

Attorney) 
    

 obo Plaintiff 
 Notes: Court advised counsel the Court has reviewed all pleadings in this matter. Mr. McGuire and Mr. Zunino argued 

the matter. Court finds the definitions to be vague. Court finds a likelihood of success on the merits. Court finds it is 
unclear as to what the legislature meant by blank casting or machine body. Court finds clearly, the business may be 
impacted as the making, selling and offering in Nevada would be a substantial hardship on Plaintiff. Based upon 
hardship, Court finds plaintiff has a standing as they are unable to conduct business as commonly done in the past. 
Court finds probably irreparable injury to conduct business. Court finds legislature, in regard to the use of limited 
definitions from the gun control act were done so purposely to create vagueness in the laws. Court is unconvinced 
that the Plaintiff's could just start serializing the frames/receivers as defined in the statute. Court ordered Plaintiff 
pay a security bond of $20,000.00 within five (5) business days. Plaintiff's may pay bond via cash to the Clerk of the 
Court. Court entered injunction pursuant to 3.5 AB286 to the enforcement by the State of Nevada. Injunction is not 
entered pursuant to section three (3) 3 of AB286. Court finds matter does not become effective until 2022. Court 
noted sections four (4) and five (5) are not an issue as they are not before the Court. Pursuant to sections four (4) and 
five (5) it is illegal for a Nevadan to own, possess or manufacture without a serial number. Injunction in effect 
pending final determination. Bench Trial set for November 30, 2021 through December 3, 2021. Discovery opens today 
and closes November 1, 2021. Court waived early Case Conference disclosures. Initial expert disclosures due August 
20, 2021. Rebuttal expert disclosures due September 20, 2021. Motion in Limine or Motion for Summary Judgment due 
November 8, 2021. Trial statements are to be filed pursuant to TJDCR. No settlement conference. Plaintiff to prepare 
Order regarding Injunction. Status Conference set for October 25, 2021 @ 1:30 p.m. Parties may appear via Zoom for 
the October 25, 2021 hearing. Court to issue Scheduling Order. 

 

 
  

10/6/2021 1:30:00 PM | Motion Hearing | 21-CV-00690 Dept I | Court Room B 
 Thomas, Kathy Dep. Clerk - KTHOMAS     
 Staff - STAFF     
 Clerk - CLERK     
 lawclerk1 - LAW1     
 Rye, Cheri - Bailiff     
 Schlegelmilch, John P. - JPS (Dept I - 

TJDC) 
    

 Notes: Hearing on Motion For Stay Pending Appeal. Court heard argument and statements of counsel .  
Court Denied the motion for stay. A motion for summary judgment may be filed at any time.  If there is a motion filed 
It may be heard fairly soon. Parties may request to appear by zoom at the Status hearing on October 25, 2021. 
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Counsel for the Plaintiff will prepare the Order for the hearing today. 
 

 
  

10/25/2021 1:30:00 PM | Status Hearing | DEPT I 21-CV-00690 | Court Room B 
 Terhune, Kathy     
 Staff - STAFF     
 Court Room B - CourtRmB     
 Tovar, Victoria Deputy Clerk - VTOVAR     
 lawclerk1 - LAW1     
 Schlegelmilch, John P. - JPS (Dept I - 

TJDC) 
    

 Johnston, Brad M. Esq. (Plaintiff's 
Attorney) 

    

 McGuire, James J. Esq. (Plaintiff's 
Attorney) 

    

 Doerr, Mark T. Esq. (Plaintiff's Attorney)     
 via Zoom 

 Notes: Kevin Powers and Michael Patrick also appeared via Zoom Kiel Ireland, Esq. appeared on behalf of Attorney 
General's office. Mr. Powers and Mr. McGuire argued matter. Court finds claim of sovereign immunity does not apply 
and claim of legislative immunity does not apply to statements made outside legitimate legislative function and 
activity; finds statements made to Nevada public radio were not within sphere of legitimate legislative activity; 
stated Nevada's discovery statutes were amended to change hugely broad definition of Nevada discovery to less broad 
standard; finds statements made outside legislative house have not shown they are privileged statements; and finds 
statements made in public are basically public speech. Court granted protective order for Assemblywoman and 
quashed subpoena. Court granted motion at this time and finds not particularly relevant to this matter. Mr. Powers to 
prepare order. Court advised will set up discovery conference. Mr. Ireland addressed discovery concerns. Court 
ordered counsel meet and confer on discovery issues within next day; advised Mr. Ireland can file opposition to Mr. 
Johnston's letter to Court by Wednesday, October 27, 2021; and advised counsel to notify Court if unable to reach 
agreement on matter. Mr. McGuire and Mr. Ireland advised plan to file motions for summary judgment. Court advised 
counsel to meet and confer on motions and to notify Court of decision. Court ordered trial disclosures due November 
5, 2021; ordered motions for summary judgment to double as pre-trial statement memorandums and to include 
witness lists, trial exhibit lists, and any objections; ordered joint memorandums be filed by November 29, 2021 by 
12:00 p.m.; and ordered motions in limine due by November 15, 2021. Court advised counsel to have five (5) sets of 
exhibits (1 for clerk, 1 for judge, 1 for witness, 1 for opposing counsel, and 1 for themselves) and to have exhibits 
pre-marked before trial.  

 

 
  

11/23/2021 1:30:00 PM | Motion Hearing | 21-CV-00690 | Court Room B 
 Thomas, Kathy Dep. Clerk - KTHOMAS     
 Terhune, Kathy     
 Staff - STAFF     
 Clerk - CLERK     
 Rye, Cherie     
 lawclerk1 - LAW1     
 Newby, Craig Esq.     
 Schlegelmilch, John P. - JPS (Dept I - 

TJDC) 
    

 McGuire, James J. Esq. (Plaintiff's 
Attorney) 

    

 Johnston, Brad M. Esq. (Plaintiff's 
Attorney) 

    

 Via Zoom  
 Notes: Hearing on Motions for Summary Judgment. Court heard argument of Counsel.  

Court Ordered: The Court finds that Section 3 and 3.5 of AB 286 are unconstitutionally  
vague. It fails to provide a person of ordinary intelligence as to what conduct is being prohibited. Section 3 and 
Section 3.5 AB 286 are unconstitutionally vague and violate the Due process Clause. It fails to allow a citizen notice of 
law so they can conform their conduct. The plaintiff's motion for Summary Judgment is granted and the Defendant's 
Motion for Summary Judgment is denied. Declaratory Judgment is entered in favor of Polymer80 and against 
Defendants. The State of Nevada & the Defendants are permanently enjoined from enforcing Section 3 and Section 
3.5 of AB 286.  
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