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NRAP 26.1 DISCLOSURE 

 The undersigned counsel of record certify that the following are persons and 

entities as described in NRAP 26.1(a) and must be disclosed.  These representations 

are made in order that the Court may evaluate possible disqualification or recusal. 

 1. Respondent, LINCOLN COUNTY WATER DISTRICT, is a political 

subdivision of the State of Nevada, created for the purpose of providing adequate 

and efficient water service within Lincoln County, Nevada. 

 2. Respondent, VIDLER WATER COMPANY, INC., is a Nevada 

corporation authorized to conduct business in the state of Nevada.   

 3. All parent corporations and publicly held companies owning 10 percent 

or more of any of Respondent, Vidler Water Company, Inc.’s stock: 

 Vidler Water Company, Inc.’s parent company is D.R. Horton, Inc., a 

Delaware corporation and a publicly held company that owns 10% or more of Vidler 

Water Company, Inc.’s stock. 

4. Names of all law firms whose attorneys have appeared for Respondents 

in this case: 

Lincoln County District Attorney, Snell & Wilmer, L.L.P., Great Basin 

Law and Allison MacKenzie, Ltd.  Snell & Wilmer, L.L.P. has been substituted out 

of this case and no longer represents any of the Respondents. 

5. If any litigant is using a pseudonym, the litigant’s true name: 
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Not applicable. 

 

DATED this 9th day of June, 2022. 

LINCOLN COUNTY DISTRICT 
ATTORNEY 
181 North Main Street, Suite 205 
P.O. Box 60 
Pioche, Nevada 89043 
Telephone: (775) 962-8073 
 

  
     By:    /s/ Dylan V. Frehner    

DYLAN V. FREHNER, ESQ.  
Nevada State Bar No. 9020 
Email: dfrehner@lincolncountynv.gov 
 
and 
 
GREAT BASIN LAW 
1783 Trek Trail 
Reno, Nevada 89521 
Telephone: (775) 770-0386 
 
 

        By:    /s/ Wayne O. Klomp    
      WAYNE O. KLOMP, ESQ. 

Nevada State Bar No. 10109 
Email: wayne@greatbasinlawyer.com 
 
Attorneys for Respondent LINCOLN   
COUNTY WATER DISTRICT 

 
ALLISON MacKENZIE, LTD. 

      402 North Division Street 
      Carson City, NV  89703 
      Telephone: (775) 687-0202   
       
 
        By:    /s/ Karen A. Peterson     
      KAREN A. PETERSON, ESQ. 
      Nevada State Bar No. 366 

      Email: kpeterson@allisonmackenzie.com 

      Attorneys for Respondent VIDLER WATER 
COMPANY, INC.  
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LINCOLN COUNTY WATER DISTRICT’S AND VIDLER WATER 

COMPANY, INC.’S OPPOSITION TO CBD EMERGENCY MOTION 

FOR STAY UNDER NRAP 27(E) AND JOINDER 
  

 Respondents, LINCOLN COUNTY WATER DISTRICT (“Lincoln”) and 

VIDLER WATER COMPANY, INC. (“Vidler” and together “Respondents”), 

oppose the Emergency Motion for Stay Under NRAP 27(E) and Joinder filed by 

the Center for Biological Diversity (“CBD”) and joined in by Southern Nevada 

Water Authority (“SNWA”) and the Nevada State Engineer (“State Engineer”).  

This Opposition is based upon the following Memorandum of Points and 

Authorities, the exhibits submitted herewith, Respondents’ Opposition to Southern 

Nevada Water Authority’s Emergency Motion for Stay, the Affidavit of Dorothy 

Timian-Palmer and exhibits filed with that Opposition and all the pleadings and 

papers on file in the matter.   

MEMORANDUM OF POINTS AND AUTHORITIES 

 I. Introduction.  

 The district court denied CBD’s joinder in SNWA’s request for a stay 

pending appeal, determining none of the NRAP 8(c) factors had been met.  SNWA 

APP MFS Vol. 2 at 186-188.  The district court specifically determined there were 

other legal means available to water users and the State Engineer to protect water 

rights, including the Memorandum of Agreement (“MOA”), statutory procedures 

including curtailment and the Muddy River Decree (“Decree”), such that the object 
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of the Appellants’ appeal would not be defeated without a stay of the district 

court’s Order Vacating Order 1309.   SNWA APP MFS Vol. 2 at 186-187.  

Appellants do not want to use those other available legal means because they 

would specifically have to identify whose pumping was causing harm to their 

water rights or the Moapa dace and follow the lawful procedures to seek relief 

under the MOA, existing statutes or the Decree.  Instead, because they do not want 

to do this work under available law and process and would rather rely upon 

speculative, future claims of harm, they urge this Court to keep illegal Order 1309 

in place.  CBD admits as much in its Motion when it complains following the 

statutory curtailment procedure would require the State Engineer to commence 

another new administrative process.  CBD Motion at 10:3-5.   

 Illegal Order 1309 imposes a blanket prohibition against pumping over 

8,000 acre-feet annually (“afa”), over an approximate 1500 square mile, seven 

basin hydrographic area.  As the district court noted, there was no analysis done 

by the State Engineer in imposing the pumping cap or delineating the Lower White 

River Flow System to determine impacts from pumping in different locations in 

the 1500 square mile, seven basin hydrographic area.  SNWA APP MFS Vol. 2 at 

217, n. 68.  Water rights, such as Lincoln and Vidler’s, are not allowed to be 

pumped under Order 1309 with no evidence pumping of those water rights is or 

would impact the Muddy River or the Moapa dace, yet current pumping that is 
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impacting Muddy River flows would be allowed to continue under a Court ordered 

stay.            

 The harm CBD alleges, based solely on possible, future pumping in the 

LWRFS if no stay is granted, is purely speculative and not personal to CBD.  CBD 

does not own any water rights and only claims harm to the Moapa dace and senior 

water rights of other parties.  

 CBD’s Emergency Motion should be denied; but if the Court were to 

consider granting the Emergency Motion, it should require security from CBD 

pursuant to NRAP8(a)(2)(E) in the minimum amount of $5,178,905.00. See NRS 

20.037(1); Affidavit of Dorothy Timian-Palmer at ¶ 9 attached to Respondents’ 

Opposition to Southern Nevada Water Authority’s Emergency Motion for Stay as 

Exhibit 2.   

II. Argument. 

 None of the factors under NRAP 8(c) favor staying the district court’s Order 

Vacating Order 1309 as set forth in Respondents’ Opposition to SNWA’s 

Emergency Motion for Stay Pending Appeal.  So as not to repeat the arguments 

already made1, Respondents address the arguments made in the State Engineer’s 

Limited Joinder and legal authority cited by the CBD regarding harm in this 

 
1 Respondents’ Opposition to SNWA’s Emergency Motion for Stay Pending Appeal, 
the Affidavit of Dorothy Timian-Palmer and Exhibits submitted in this matter on 
June 8, 2022 are incorporated by reference as if fully set forth herein.   
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Opposition.    

A. The State Engineer’s Limited Joinder is Nonsensical.  

 The State Engineer states in his Limited Joinder: “In the absence of Order 

1309, which establishes a maximum amount of groundwater pumping that can be 

sustained within the aquifer delineated as the Lower White River Flow System 

(“LWRFS”), the State Engineer is without means to address the next management 

and administrative steps to identify how to balance the interests of the water right 

holders within the LWRFS while being protective of the water resource.” Partial 

Joinder at 3. The statement is nonsensical and shows a complete lack of 

comprehension of the myriad tools the Legislature granted to the State Engineer to 

protect senior water rights holders when a basin is over-appropriated.  The statement 

does nothing to satisfy any element required to impose a stay pending appeal.  It is 

also unclear which part or parts of the SNWA and CBD Emergency Motions for 

Stay were joined by the State Engineer, and which parts were not. 

 Even if Order 1309 remained in place, it provides no guidance on the 

processes and procedures that the State Engineer will use to implement the Order. 

The State Engineer argued repeatedly throughout this proceeding that Order 1309 

was merely a first step in a process and that an effective management scheme 

would need to be developed in the future. This failure by the State Engineer 

“reveal[ed) a lack of appreciation of the implications of the order to the detriment 
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of not only the participants but all water rights holders in the LWRFS basins.” 

SNWA APP MFS Vol. 2 at 222:1-2. It is unknown at this time what actions the 

State Engineer would take next should Order 1309 be restored pending appeal, 

redoubling the due process issues.  Thus, the State Engineer (and CBD and 

SNWA) seek to have an order that violates the basic mandates of due process 

maintained in force and effect yet provide no guidance on how the unconstitutional 

order would or could be implemented. A stay of the Order Vacating Order 1309 

would continue to be detrimental to all water rights holders in the LWRFS basins 

and can only lead to further mischief by the State Engineer if he takes any action 

enforcing that order during the pendency of the appeal. 

B. CBD Will Not Suffer Irreparable Harm If the Stay Is Denied.   

 With respect to irreparable harm, CBD must demonstrate a “reasonable 

probability that real injury will occur if the” stay is not issued.  Hansen v. Eighth 

Jud. Dist. Ct. ex rel. Cty. of Clark, 116 Nev. 650, 658, 6 P.3d 982, 987 (2000) 

(internal citation omitted).  The Court does not simply consider general speculative 

allegations of possible future harm as immediate and irreparable.  The only 

irreparable harm CBD alleges is that senior water rights and the Moapa dace will 

suffer if its Motion is denied.  CBD owns no senior or junior water rights in the 

LWRFS and does not have a personal or property interest in the protection of the 

Moapa dace.  CBD only alleges harm on behalf of other parties, senior water right 
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holders, the environment, and the community in general.  CBD’s own Motion 

concludes that the impacts are only potential risks.  CBD argues that the pumping 

without the 8,000 afa limit risks “potentially catastrophic impacts…”. CBD 

Motion at 6:5.  CBD’s provides no evidence of definite irreparable harm and shows 

no harm to itself. 

 CBD incorrectly relies on Czipott v. Fleigh in its argument.  In Czipott v. 

Fleigh, 87 Nev. 496, 499, 489 P.2d 681, 683 (1971), this Court granted a 

preliminary injunction prohibiting the defendant from keeping horses because the 

horses were contaminating the neighbor’s water supply. Id. at 496, P.2d at 681. 

The neighbor’s water was directly affected by the contamination.  Id.  The facts of 

that case do not apply whatsoever to the facts of this case.  

  The cases cited by CBD regarding environmental injury do not support 

granting a stay of the district court’s Order Vacating Order 1309.  First, in Amoco 

Prod. Co. v. Vill. of Gambell, AK, 480 U.S. 531, 545, 107 S. Ct. 1396, 1404, 94 L. 

Ed. 2d 542 (1987), the United States Supreme Court held a preliminary injunction 

requested by the party alleging harm would not issue because injury to the 

subsistence resources from exploration was not at all probable as determined by the 

district court.  Id.  The Court noted the district court’s refusal to issue the injunction 

against all exploration activities did not undermine the environmental legislation’s 

policy and the Secretary continued to possess power to review compliance with the 
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law in his future review of production and development plans.  Id. at 544, 107 S. Ct. 

at 1403-1404.  The United States Supreme Court also noted: “And on the other side 

of the balance of harms was the fact that the oil company petitioners had committed 

approximately $70 million to exploration to be conducted during the summer of 

1985 which they would have lost without chance of recovery had exploration been 

enjoined. Id., 107 S. Ct. at 1404.  Thus, Amoco stands for the rule of law that 

injunctions will not issue where injury is not probable, as is the case here, and 

supports Lincoln and Vidler’s opposition to CBD’s Emergency Motion for Stay.     

 Sierra Club v. Marsh, 816 F.2d 1376 (9th Cir. 1987) also does not support 

CBD’s request for a stay.  In Sierra Club, the Court acknowledged that Congress 

has established procedures to further its policy of protecting endangered species.  Id. 

at 1384.  The Court stated:  

The substantive and procedural provisions of the ESA are the means 
determined by Congress to assure adequate protection. Only by 
requiring substantial compliance with the act’s procedures can we 
effectuate the intent of the legislature.  
 

Id.  The Court recognized the United States Fish and Wildlife Service (“USFWS”) 

has the primary responsibility for ensuring that federal projects do not harm 

endangered species.  Id. at 1379.   An injunction will only issue if there is non-

compliance with ESA procedures.   Id. at 1384.    

Here, CBD knows full well that Lincoln and Vidler have fully complied with 

the provisions of the Endangered Species Act (“ESA”) for their Kane Springs 
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project.  On August 1, 2006, Lincoln, Vidler and the USFWS entered into an 

Amended Stipulation for Withdrawal of Protests for their water right applications in 

Kane Springs.  SE ROA at 36689-36700 attached as Exhibit A.2  The Amended 

Stipulation for Withdrawal of Protests contains among other things, triggers 

acceptable to USFWS to reduce Lincoln/Vidler’s groundwater pumping for 

protection of the Moapa dace.  SE ROA at 36698-36699.  USFWS agreed to 

groundwater pumping from Kane Springs subject to certain conditions, 

notwithstanding the Order 1169 ongoing proceedings, including the direct payment 

of $50,000 to USFWS for the restoration of the Moapa dace habitat.  ROA at 36696-

36700, 36795-36799.     

In addition, on October 29, 2008, Lincoln/Vidler obtained a Biological 

Opinion from the USFWS that pumping of groundwater pursuant to their 

applications in Kane Springs was not likely to jeopardize the continued existence of 

the endangered Moapa dace.  ROA at 49906-49973 attached as Exhibit B.  The 

Biological Opinion found that the project could contribute to groundwater level 

declines and spring flow reductions however, implementation of the project’s 

conservation actions will minimize these impacts.  ROA at 49942.  With regard to 

incidental take, the Biological Opinion stated the level of anticipated take is not 

 
2 The portions of the State Engineer’s Record on Appeal (“SE ROA”) cited in this 
Opposition are attached hereto as Exhibits A, B and C.   
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likely to result in jeopardy to the Moapa dace based in part on the implementation 

of the conservation measures for the project.  ROA at 49944.  None of the parties to 

this proceeding, including CBD, objected to or appealed the Biological Opinion 

issued by the USFWS for the Lincoln/Vidler groundwater project in Kane Springs.   

As CBD is well aware, the Amended Stipulation for Withdrawal of Protests 

which governs Lincoln/Vidler’s water rights and sets triggers to protect the Moapa 

dace are the same triggers acknowledged by the State Engineer in Order 1309 to 

protect the Moapa dace.  Exhibit A, SE ROA at 36698-36699, SNWA APP MFS 

Vol. 1 at 45.  CBD was present at the hearing before the State Engineer in the Fall 

of 2019 and heard the unrefuted expert opinion testimony in the record of the SNWA 

expert, who was the former USFWS Field Supervisor who signed the Biological 

Opinion and helped negotiate the Amended Stipulation for Withdrawal of Protests 

with Lincoln and Vidler on behalf of the USFWS, that Lincoln and Vidler, as parties 

holding a Biological Opinion and the Amended Stipulation for Withdrawal of 

Protests, were compliant with the Endangered Species Act.  ROA at 53442 [09-30-

19 Tr. 1138:10-23, 1139:7-16 (Williams Testimony)] ROA at 53443 [09-30-19 Tr. 

1141:9-11 (Williams Testimony)] attached as Exhibit C.   

It is notable USFWS is not involved in these proceedings arguing to protect 

the Moapa dace.  CBD is completely disingenuous in arguing there is a threat to the 

Moapa dace based on increased pumping because the MOU binds only the 
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signatories and does not cover several water users in the LWRFS that have signaled 

an intent to increase pumping such as Vidler.  CBD Emergency Motion for Stay at 

11:4-6.  For all the foregoing reasons, CBD’s allegations of harm related to 

Lincoln/Vidler’s pumping in Kane Springs are without merit.  It is for these reasons 

that if the Court is considering the issuance of a stay of the Order Vacating Order 

1309, and it is Lincoln and Vidler’s position that no stay should issue, CBD should 

be required to post a bond or security pursuant to NRAP 8(a)(2)(E) in the minimum 

amount of $5,178,905.00.  This is the combined amount Lincoln and Vidler lost as 

a result of their inability to sell their Kane Springs water rights based upon State 

Engineer’s Order 1309.  Since CBD wants unlawful Order 1309 to remain in effect, 

further limiting Lincoln and Vidler’s ability to sell its water rights, this amount of 

security would be reasonable for CBD to post pursuant to NRAP 8(a)(2)(E).  CBD’s 

Emergency Motion for Stay is not well grounded in law or fact and should be 

summarily rejected by the Court.       

C. This Motion for Stay Should Not be Treated as an Emergency. 

  CBD’s filing should not be treated as an emergency.  The Court has 

declined to treat a filing as an emergency, when the NRAP 27(e) certificate fails 

to explain why relief is needed by the requested relief date or fails to explain the 

emergency. See TRP Fund VI, LLC v. PHH Mortg. Corp., 138 Nev., Adv. Op. 21, 
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506 P.3d 1056 (2022).  CBD has failed to show any harm, let alone explain why it 

was required to request emergency relief from the Court.    

  DATED this 9th day of June, 2022. 

LINCOLN COUNTY DISTRICT 
ATTORNEY 
181 North Main Street, Suite 205 
P.O. Box 60 
Pioche, Nevada 89043 
Telephone: (775) 962-8073 
 

 
   /s/ Dylan V. Frehner    
DYLAN V. FREHNER #9020 
Email: dfrehner@lincolncountynv.gov 

 
GREAT BASIN LAW 
1783 Trek Trail 
Reno, Nevada 89521 
Telephone: (775) 770-0386 
 

 
   /s/ Wayne O. Klomp    
WAYNE O. KLOMP #10109 
Email: wayne@greatbasinlawyer.com 

 
Attorneys for Lincoln County Water  
District 

 
ALLISON MacKENZIE, LTD. 
402 North Division Street 
Carson City, Nevada 89703 
Telephone: (775) 687-0202   
 

 
   /s/ Karen A. Peterson    
KAREN A. PETERSON #366 
Email: kpeterson@allisonmackenzie.com 
 

      Attorneys for Vidler Water Company, Inc. 
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CERTIFICATE OF SERVICE 

 
 Pursuant to NRAP 25(1)(c), I hereby certify that I am an employee of 
ALLISON MacKENZIE, LTD., Attorneys at Law, and that on this date, I caused the 
foregoing document to be served on all parties to this action by: 
 

  ✓   Court’s electronic notification system  
 
as follows: 

 
Paul Taggart 

Steven C. Anderson 
Kent R. Robison 

Hannah E. Winston 
Bradley J. Herrema 

William L. Coulthard 
Emilia Cargill 

Christian T. Balducci 
Francis C. Flaherty 

Sarah Ferguson 
Robert A. Dotson 
Justin C. Vance 

Scott Robert Lake 
Justina Alyce Caviglia 

Michael D. Knox 
Gregory H. Morrison 
Severin A. Carlson 
Sihomara L. Graves 
Therese A. Ure Stix 
Laura A. Schroeder 
James N. Bolotin 

 
  

 ✓   Via E-Mail 
 

Sylvia L. Harrison 
sharrison@mcdonaldcarano.com 

Jordan W. Montet 
jwm@maclaw.com 
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Kiel Ireland 
KIreland@ag.nv.gov 

    
 

DATED this 9th day of June, 2022. 
 
 
         /s/Casey Popovich    

CASEY POPOVICH 
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