Case No. 84739

IN THE SUPREME COURT OF THE STATE OF NEVADA

Electronically Filed
’ ' Elizabeth A. Brown
Clerk of Supreme Court
Appellants,
VS.

LINCOLN COUNTY WATER
DISTRICT, et al.

Respondents.

APPELLANT SOUTHERN NEVADA WATER AUTHORITY’S LIMITED
OBJECTION TO THE COURT’S OCTOBER 14, 2022, ORDER SETTING
BRIEFING SCHEDULE

Appellant, Southern Nevada Water Authority (“SNWA”) hereby files this

limited objection and request for clarification of the Court’s October 14, 2022, Order
Amending Caption and Setting Briefing Schedule (“Scheduling Order”). SNWA
agrees with nearly all the Court’s directions in the Scheduling Order. However, for
the limited reasons stated herein, SNWA respectfully requests that the Court amend

and/or clarify the Scheduling Order.!

In lieu of filing a motion for leave to file this objection, SNWA respectfully submits
that this Limited Objection and Request for Clarification is timely. The Court issued
the Scheduling Order on October 14, 2022, and directed that any objections must be
filed within 5 days. Unfortunately, SNWA did not receive notice of the Order, nor
was it aware of the Scheduling Order, until October 19, 2022. Apparently, service
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These appeals arise from challenges to State Engineer Order 1309 that
involved groundwater pumping in the Lower White River Flow System (“LWREFS”).
SNWA largely supports Order 1309, and participated with the State Engineer in
defending the vast majority of Order 1309 before the district court.

However, SNWA also filed its own petition for judicial review of Order 1309
on a discrete, but critical issue. SNWA owns water rights in the Muddy River that
are used to provide water service to the residents of the Las Vegas area. In Order
1309, the State Engineer made a finding that groundwater pumping in the LWRFS
does not conflict with water rights in the Muddy River (the “conflicts
determination”). SNWA challenged the State Engineer’s conflicts determination.
As such, SNWA’s position before the district court was not completely aligned with
the State Engineer.

The district court issued two orders resolving the various petitions for judicial
review of Order 1309. The first was issued on April 19, 2022, in which the district
court vacated Order 1309, and granted the petitions for judicial review filed by

Coyote Springs Investment LLC, Lincoln County Water District and Vidler Water

did not occur because of technical issues in state governmental offices. On October
19, 2022, the Court issued an order directing the clerk to provide copies of the
October 14 order to counsel. SNWA received notice of that order and first become
aware of the Scheduling Order. Nevada’s Electronic Filing Rule 9(f)(1) provides
that “the time to respond to a document served through EFS is computed under
JCRCP 6, NRCP 6, or NRAP 25, as applicable, from the date of service stated in the
proof of service, which must be the date the document was submitted to the EFS.”
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Company, Georgia-Pacific Gypsum LLC and Republic Environmental
Technologies, Inc., Apex Holding Co. and Dry Lake Water, LLC, and Nevada
Cogeneration Associates Nos. 1 and 2. The second was issued on May 13, 2022, in
which the district court partially granted the petition for judicial review that was filed
by SNWA. The district court’s partial granting of SNWA’s petition was based on
SNWA'’s argument that the State Engineer had violated SNWA’s due process rights
by including the conflicts determination in Order 1309.

After the district court issued its first order vacating Order 1309, and before it
entered its second order, the State Engineer appealed the district court’s April 19,
2022 decision. Then, after the district court issued its second order, the State
Engineer amended its notice appeal to add an appeal from the district court’s second
order, the May 13, 2022, order that granted SNWA's petition for judicial review.

On May 19, 2022, SNWA filed its notice of appeal, but only appealed the
findings in the district court’s April 19, 2022, order. Accordingly, SNWA is not
completely aligned with the State Engineer in these appeals. SNWA is aligned with
the State Engineer as an appellant on the primary issue in these appeals - the validity
of the district court’s reasoning in its April 19, 2022, order. But SNWA is not
aligned with the State Engineer’s Office regarding the district court’s May 13, 2022,
order on the conflicts determination. On that question, the State Engineer’s Office

is an appellant and SNWA is a respondent.



Given this procedural posture, prior to the October 14, 2022, Scheduling
Order, SNWA anticipated that it would file an opening and reply brief as an appellant
to defend all the portions of Order 1309 except the conflicts determination.
Importantly, SNWA also anticipated that if the State Engineer’s Office included in
its opening brief a defense of the conflicts determination, SNWA would file an
answering brief to defend the district court’s determination regarding that issue. The
Court properly anticipated this in its June 7, 2022, Order Granting Motions To
Consolidate. The Court ordered, on page 5, that “any appellant who disagrees with
another appellant’s opening brief may, to the extent the disagreeing appellant’s
interests are impacted thereby, file an answering brief addressing the issues related
to those interests by the answering brief deadline.”

The Scheduling Order lacks this clarifying language and places SNWA in an
untenable position from a briefing standpoint that prejudices its ability to protect its
Muddy River water rights. SNWA, as an appellant, is required to file its opening
brief jointly with the State Engineer. But the State Engineer may desire to include
an argument in that brief that is directly contrary to SNWA’s position on the conflicts
determination. If SNWA is required to jointly file a brief that makes arguments
contrary to its position on the conflicts determination, SNWA’s joint filing should
not be construed as a waiver of its successful position below. Also, if the State

Engineer defends the conflicts determination in a joint appellant’s opening brief,



SNWA may be precluded from responding to that argument because it is not listed
as a respondent in the caption for the State Engineer’s appeal.

SNWA respectfully suggests that this issue can be resolved in one of the three
following ways, thereby allowing SNWA to argue as it did below: all of Order 1309,
except the conflicts determination, should be upheld.

Option 1

1. Clarify the Scheduling Order by specifying that the due process
arguments related to the conflicts determination are included in the issue identified
as Issue 2(B) in the Scheduling Order.

2. Amend the caption of only the State Engineer’s appeal to add SNWA
as a respondent, thereby clarifying that SNWA may “file and serve a separate
answering brief addressing part B of the due process issues that does not exceed 15
pages or 7,000 words.”

3. Clarify that parties who file joint briefs may identify portions of the
briefs they do not agree with, and the joint filing will not be construed as a waiver
of those contrary arguments.

I
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Option 2

1. Incorporate in the Scheduling Order the following language from its
June 7, 2022, order: “any appellant who disagrees with another appellant’s opening
brief may, to the extent the disagreeing appellant’s interests are impacted thereby,
file an answering brief addressing the issues related to those interests by the
answering brief deadline.”

2. Clarify that parties who file joint briefs may identify portions of the
briefs they do not agree with, and the joint filing will not be construed as a waiver
of those contrary arguments.

Option 3

1. Establish a separate briefing schedule for the conflicts determination
Issue.

2. Amend the Scheduling Order by amending the caption of only the State
Engineer’s appeal to add SNWA as a respondent.

3. Allow the State Engineer Office, if it desires, to file an opening brief
and reply brief on the conflicts determination issue.

4. If the State Engineer does file an opening brief on that issue, allow
SNWA to file an answering brief.

For the reasons stated herein, SNWA respectfully request the Scheduling

Order be amended or clarified accordingly.



AFFIRMATION

The undersigned hereby affirm that the preceding document does not contain

the social security number of any person.

Respectfully submitted this 21st day of October 2022.

TAGGART & TAGGART, LTD.
108 North Minnesota Street
Carson City, Nevada 89703
(775) 882-9900 — Telephone
(775) 883-9900 — Facsimile

By: _ /s/ Thomas Duensing

PAUL G. TAGGART, ESQ.

Nevada State Bar No. 6136

THOMAS P. DUENSING, ESQ.
Nevada State Bar No. 15213
Paul@legaltnt.com; Tom@legaltnt.com

STEVEN C. ANDERSON
Nevada State Bar No. 11901
SOUTHERN NEVADA WATER
AUTHORITY

1001 S. Valley View Blvd.

Las Vegas, NV 89153
Sc.anderson@Ivvwd.com

Attorneys for SNWA
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CERTIFICATE OF SERVICE
Pursuant to NRAP 25(b), | hereby certify that 1 am an employee of

TAGGART & TAGGART, LTD., and that on this day, | served, or caused to be

served, a true and correct copy of this document by electronic service to:

OFFICE OF THE ATTORNEY GENERAL

JAMES N. BOLOTIN #13829, Email: jbolotin@ag.nv.gov
LAENA ST-JULES #15156C, Email: Istjules@ag.nv.gov
Attorneys for Nevada State Engineer

ROBISON, SHARP, SULLIVAN & BRUST
KENT R. ROBISON #1167, Email: krobison@rssblaw.com;
tshanks@rssblaw.com

IN ASSOCIATION WITH:
BROWNSTEIN HYATT FARBER SCHRECK, LLP
BRADLEY J. HERREMA #10368, Email: bherrema@bhfs.com

COULTHARD LAW
WILLIAM L. COULTHARD #3927, Email: wlic@coulthardlaw.com

EMILIA K. CARGILL #6493, Email: emilia.cargill@coyotesprings.com
Attorneys for Coyote Springs Investment, LLC

MARQUIS AURBACH COFFING

CHRISTIAN T. BALDUCCI #12688, Email: cbalducci@maclaw.com,
kwilde@maclaw.com

Attorneys for Apex Holding Company, LLC and Dry Lake Water, LLC

Center for Biological Diversity

SCOTT LAKE, Email: slake@biologicaldiversity.org

LISA T. BELENKY, Email: Ibelenky@biologicaldiversity.org
Attorneys for Center for Biological Diversity

DYER LAWRENCE, LLP
FRANCIS C. FLAHERTY, Email: fflaherty@dyerlawrence.com
Attorneys for Nevada Cogeneration Associates Nos. 1 and 2



mailto:JBOLOTIN@AG.NV.GOV
mailto:lstjules@ag.nv.gov
mailto:krobison@rssblaw.com
mailto:tshanks@rssblaw.com
mailto:bherrema@bhfs.com
mailto:wlc@coulthardlaw.com
mailto:emilia.cargill@coyotesprings.com
mailto:cbalducci@maclaw.com
mailto:kwilde@maclaw.com
mailto:lbelenky@biologicaldiversity.org
mailto:fflaherty@dyerlawrence.com

KAEMPFER CROWELL

SEVERIN A. CARLSON #9373, Email: scarlson@kcnvlaw.com
SIHOMARA L. GRAVES #13239, Email: sgraves@kcnvlaw.com
Attorneys for The Church of Jesus Christ of Latter-day Saints

DOTSON LAW
ROBERT A. DOTSON #5285, Email: rdotson@dotsonlaw.leqgal
JUSTIN C. VANCE #11306, Email: jvance@dotsonlaw.leqgal

IN ASSOCIATION WITH:
STEVEN D. KING #4304, Email: kingmont@charter.net
Attorneys for Muddy Valley Irrigation Company

McDONALD CARANO LLP

SYLVIA HARRISON #4106, Email: sharrison@mcdonaldcarano.com

LUCAS FOLETTA #12154, Email: Ifoletta@mcdonaldcarano.com

SARAH FERGUSON #14515, Email: sferguson@mcdonaldcarano.com

Attorneys for Georgia-Pacific Gypsum LLC and Republic Environmental Technologies,
Inc.

PARSONS BEHLE & LATIMER
GREGORY H. MORRISON #12454; Email: gmorrison@parsonsbehle.com
Attorneys for Moapa Valley Water District

NEVADA ENERGY

JUSTINA A. CAVIGLIA #9999, Email: justina.caviglia@nvenergy.com
MICHAEL D. KNOX #8143, Email: mknox@nvenergy.com

Attorneys for Nevada Power Company dba NV Energy

SCHROEDER LAW OFFICES, P.C.

THERESE A. URE STIX #10255, Email: t.ure@water-law.com

LAURA A. SCHROEDER #3595, Email: schroeder@water-law.com

Attorneys for City of North Las Vegas, Western Elite Environmental, Inc. and Bedroc
Limited, LLC

ALLISON MacKENZIE, LTD.
KAREN A. PETERSON #366, Email: kpeterson@allisonmackenzie.com
Attorneys for Vidler Water Company, Inc.
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LINCOLN COUNTY DISTRICT ATTORNEY
DYLAN V. FREHNER #9020, Email: dfrehner@lincolncountynv.gov

IN ASSOCIATION WITH:

SNELL & WILMER L.L.P.

WAYNE O. KLOMP #10109, Email: wklomp@swlaw.com
Attorneys for Lincoln County Water District

DATED this 21st day of October 2022.

/s Thomas P. Duensing
Employee of TAGGART & TAGGART, LTD.
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