IN THE SUPREME COURT OF THE STATE OF NEVADA

ADAM SULLIVAN, P.E., NEVADA
STATE ENGINEER, DIVISION OF
WATER RESOURCES, DEPARTMENT
OF CONSERVATION AND NATURAL
RESOURCES, et al.,

Appellant,
VS.

LINCOLN COUNTY WATER
DISTRICT; VIDLER WATER
COMPANY, INC.; COYOTE SPRINGS
INVESTMENT, LLC; NEVADA
COGENERATION ASSOCIATES
NOS. 1 AND 2; APEX HOLDING
COMPANY, LLC; DRY LAKE
WATER, LLC; GEORGIA-PACIFIC
GYPSUM, LLC; REPUBLIC
ENVIRONMENTAL TECHNOLOGIES,
INC.; SIERRA PACIFIC POWER
COMPANY, d/b/a NV ENERGY;
NEVADA POWER COMPANY, d/b/a
NV ENERGY; THE CHURCH OF
JESUS CHRIST OF LATTER-DAY
SAINTS; MOAPA VALLEY WATER
DISTRICT; WESTERN ELITE
ENVIRONMENTAL, INC.; and
BEDROC LIMITED, LLC; CITY OF
NORTH LAS VEGAS,

Respondents.

Electronically Filed

Mar 16 2023 05:16 PM
Elizabeth A. Brown
Clerk of Supreme Court

Case No. 84739
(consolidated with Case Nos. 84741,
84742, and 84809)

APPELLANTS’ JOINT OPPOSITION TO RESPONDENTS’ MOTION TO
STRIKE APPELLANTS’ RULE 28(F) PAMPHLET AND REPLY BRIEF
OR ALTERNATIVELY, MOTION FOR LEAVE TO FILE SUR-REPLY

Docket 84739 Document 2023-08197



Appellants Adam Sullivan, P.E., in his capacity as the Nevada State Engineer,
Department of Conservation and Natural Resources, Division of Water Resources
(“State Engineer”), Southern Nevada Water Authority (“SNWA”), Muddy Valley
Irrigation Company (“MVIC”), and Center for Biological Diversity (“CBD”)
(collectively, “Appellants”), by and through their respective counsel, file this
Opposition to Respondents’ Motion to Strike Appellants’ Rule 28(F) Pamphlet and
Reply Brief or Alternatively, Motion For Leave To File Sur-Reply (“Motion™).

MEMORANDUM OF POINTS AND AUTHORITIES

. Introduction

Respondents’ request that this Court strike Appellants’ NRAP 28(f) Pamphlet
(“Pamphlet”) and portions of the reply brief should be rejected. The Pamphlet
contains authorities that are directly responsive to an argument raised in the
Respondents’ answering brief, are not readily available to the Court, and are critical
for this Court’s understanding of the statewide implications of its ruling in this case.
Since the Pamphlet is directly responsive to Respondents’ arguments, and does not
introduce new arguments, Respondents’ request for a sur-reply should be denied.

1. Legal Standard

Motions to strike are used to strike a portion of a brief that is non-compliant

with the rules or that contains irrelevant, immaterial, or scandalous matters.! A

1 NRCP 12(f) (court may strike “insufficient defense or any redundant, immaterial,
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motion to strike a portion of a reply brief should be denied if the reply brief is
“limited to answering any new matter set forth in the opposing brief.”? A pamphlet
filed based on NRAP 28(f) should not be stricken if it includes “statutes, rules,
regulations, etc.,” that must be studied in the “determination of the issues
presented.”® Sur-replies are disfavored, and a request for a sur-reply should be

denied when the matter at issue was not raised for the first time in a reply brief.

I1l. The Motion To Strike Should Be Rejected.

A. The reply brief and NRAP 28(f) Pamphlet are directly responsive
to arguments raised in the answering brief.

Respondents claimed throughout their answering brief that Order 1309
represents the “first time in history” that the State Engineer jointly administered
basins or applied what they call a multi-basin “pump cap” (i.e., perennial yield or

maximum sustainable pumping level).> The reply brief properly responded to these

impertinent, or scandalous matter.”); NRAP 28(j) (court may strike non-compliant
briefs that contain “burdensome, irrelevant, immaterial or scandalous matters.”).

2 NRAP 28(c).

3 NRAP 28(f).

*NRAP 28(c). Rebornv. Nev. State Educ. Ass'n NSEA, No. 215CV02036GMNNJK,
2016 WL 3093308, at *1 n.1 (D. Nev. May 31, 2016) (unpublished opinion); see
also Key v. Shelby Cnty., 551 Fed.Appx. 262, 265 (6th Cir. 2014) (court denied
motion for leave to file sur-reply because non-moving party did not present new
evidence or arguments in its reply brief.).

> See e.g., Resp’ts’ Joint Answering Br. at 1 (“With Order 1309, the State Engineer,
for the first time in history, combined seven separate hydrographic basins into
one.”), 4 (“In Order 1309, the State Engineer, for the first time in Nevada history,
combined seven separate hydrographic basins into one single hydrographic basin
and applied a pump cap across all of the basins™), 28 (“contrary to the practice of
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arguments by countering that the “State Engineer has consistently engaged in the
administration of water across basin boundaries throughout Nevada, and in the
LWRFS.”® Since this argument was “limited to answering any new matter set forth
in the opposing brief,” it properly responded to arguments raised by Respondents.’
Pursuant to NRAP 28(c) and NRAP 28(a)(10), the reply brief contained
citations to authority (in the form of State Engineer orders and rulings) in which
multiple basins had a single combined sustainable volume of withdrawable water or
were otherwise jointly administered. This authority directly answers arguments
raised in the answering brief.2 The issue presented here is whether the State Engineer
has statewide joint administrative power. The determination of that issue “requires
a study of statutes, rules, regulations, etc.,” that involve joint administration so the
Court can understand the statewide implications of its opinion in this case.
Respondents wrongly claim that if the orders and rulings in the Pamphlet are
important here, they would have been provided to the district court below. The issue

before the district court was idiosyncratic because the district court was considering

water management over the past 50 years™), 41 (“[T}he State Engineer consolidated
seven basins into one and applied a pump cap across the whole of the previously
existing seven basins. This action was unprecedented.”).

® Reply Br. at 12-17.

"NRAP 28(c); see Reply Br. at 12, citing Resp’ts’ Joint Answering Br. at 1, 4, 5, 13,
15,17,18,19,41,55. Note, contrary to Respondents’ characterization, pages 15-16
contain cites to the record of historic joint administration of the Lower White River
Flow System (“LWRFS”) since 1960.

8 Reply Br. at 13.



only the LWRFS. But this Court must consider statewide implications. For good
reason then, statewide orders and rulings were provided for review.

The difference between why Appellants and Respondents cite to prior State
Engineer orders and rulings is critical because the hypocrisy is not self-evident,® and
“a foolish consistency is the hobgoblin of little minds.”® Appellants use the prior
joint administration orders and rulings as authority that the State Engineer can use
his statutory powers to jointly administer groundwater basins. Respondents use one
order as evidence of what they allege is a prior inconsistent statement by the State
Engineer. NRAP 28(f) allows for authorities to be provided in a pamphlet, not new
evidence, and Respondents’ request for judicial notice sought to inappropriately use
multiple documents as evidence.!* The Pamphlet is an authoritative citation.

Finally, Respondents cite State ex rel. Masto v. Montero, and Elvik v. State,
in support of their arguments.!? However, this matter is distinguishable from those
cases as the reply brief is not filed to further claims in the opening brief, but instead
directly responds to claims raised for the first time in the answering brief, namely

that the State Engineer never jointly managed multiple basins before Order 1309.13

® Mot. at 5.

10 Ralph Waldo Emerson, Self-Reliance, Essays: First Series (1841).

11 See Resp’ts’ Joint Req. for Jud. Notice at 1, 3, citing NRS 47.130(2)(b) (judicial
notice statute for matters of fact).

12 Mot. at 3.

13 State ex rel. Masto v. Montero, 124 Nev. 573, 577 n.9, 188 P.3d 47, 49 n.9 (2008)
(court refused to consider citations provided for the first time in a reply brief that
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B. NRAP 28(f) is applicable to rulings and orders of the State
Engineer.

The Pamphlet is not a procedural ambush. Pamphlets are commonly used

before the Nevada Supreme Court.}* The rulings and orders are authorities allowed
under NRAP 28(f) as they are the agency-equivalent of rules and regulations.®
NRAP 28(f) allows for authorities such as “statutes, rules, regulations, etc.” to be
reproduced in pamphlet form to assist this Court in accessing the relevant text of
those authorities as they are not readily available in a reporter database. Thus, the

rulings and orders were properly included in pamphlet form.

C. The Pamphlet does not expand the record below.

The Pamphlet does not supplement the record or present material outside the
record on appeal (the “ROA”). The Pamphlet is not evidence, it is authority that is
contrary to and in reply to the position of Respondents’ brief. The ROA is limited

to evidence the State Engineer relied on below, but the legal authority the Court can

were used to further support claims raised in the Opening Brief); Elvik v. State, 114
Nev. 883, 888, 965 P.2d 281, 284 (1998) citing NRAP 28(c) (party raised the issue
in the opening brief but did not discuss supporting evidence until the reply brief).

14 Sicor, Inc. v. Stacy Hutchingson, Case No. 59506, Rule 28(f) Pamphlet of
Unpublished Authorities (November 23, 2011); Bullion Monarch Mining vs. Barrick
Goldstrike Mines, Case No. 61059, Rule 28(f) Pamphlet of Legislative History
(November 30, 2013); Clark Cnty. School District v. Mary Bryan, Case No. 73856,
Appellant’s Rule 28(f) Pamphlet (January 7, 2019); S. Nev. Water Auth. v. Seventh
Jud. Dist. Ct. of State ex rel. Cnty. of White Pine, Case No. 65775, SNWA’s NRAP
Rule 28(f) Pamphlet (December 4, 2014).

15 The State Engineer is exempt from NRS 233B, and his rulings and orders act as
regulations.



rely on in making its decision in any case is never limited to evidence in a ROA.
Here, the reply brief complies with NRAP 28(a)(10)(A), as referenced in NRAP
28(c), which holds that “[a]rguments must contain citations to authorities or the
record to support the contentions raised in the brief.”*® Unlike Respondents’ request
for judicial notice, which is a factual matter that is subject to NRAP 28(e)(1), the
rulings and orders cited in the reply brief were not included as evidence. Likewise,
the Pamphlet does not violate NRAP 28(e)(1), as the State Engineer’s prior joint
administration orders are authorities, not evidence. Therefore, Respondents’
argument regarding citations to “matters in the record” is without merit.!’

IVV. The Alternative Motion To File A Sur-Reply Should Be Denied.

No further briefing should be allowed here because the reply brief did not
raise a new matter, and Respondents had full opportunity to address the argument.

A. Respondents had the opportunity to make their argument.

A sur-reply is not proper in this instance as the Respondents are the ones that
raised the argument and failed to cite relevant authority.'® Respondents were aware
of other orders and rulings like Order 1309, which is evident by their reference to

Order 1329 in their briefs and motion.’® Respondents had the opportunity and

16 NRAP 28(a)(10)(A) (emphasis added).

17 Mot. at 3.

18 Resp’ts’ Joint Answering Br. at 1,4, 5,13, 15, 17, 18, 19, 28, 29, 40, 41, 55.
19 Mot. at 5.



obligation to research and provide citations in support of their argument, but failed
to do s0.2° Now they improperly attempt to strike relevant authority contrary to their
uncited position, or get a second bite of the apple to discuss authority they should
have disclosed and discussed in their answering brief.

Respondents should not be surprised by Appellants’ arguments in the reply
brief. They repeated in their answering brief the incorrect mantra that Order 1309
represents the first time in Nevada history that the State Engineer engaged in joint
management of multiple groundwater basins. Their opportunity to support this
statement was when they made it, and they did not. Sur-replies are only available to
address new arguments, not to supply more support for a weak and unsupported
argument that was made in an answering brief.

The reply brief notifies this Court of applicable authority to counter the
Respondents’ arguments. The orders and rulings speak for themselves without the
need for additional briefing. The authorities are included without any pages omitted,
and therefore cannot “misrepresent the past practice of the State Engineer.”? As no
new matter was raised in the reply brief, and Respondents had both the ability and

opportunity to address the arguments, a sur-reply is not warranted.

20 The Pamphlet is also consistent with the obligations of NRPC 3.3(a)(2) as well
as the obligation implicit in NRAP 28. See e.g., Smith v. Timm, 96 Nev. 197, 201,
606 P.2d 530, 532 (1980) (expressing the obligation on appeal to cite to legal
authority).

21 Mot. at 2, but cf. NRAP Rule 28(f) Pamphlet.
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B. Respondents rely on a mischaracterization of the argument below.

SNWA and MVIC each argued below what they are arguing now; that Order
1309 is nothing new.?? Regardless of how this Court construes the arguments of the
State Engineer’s counsel below, SNWA and MVIC are free to raise the same points
they raised below and cite authorities to support that position.

Respondents again claim the State Engineer admitted in oral arguments below
that Order 1309 was the first of its kind.?®> Respondents mischaracterize the
arguments below and cite portions of the record they failed to cite in their answering
brief to support their mischaracterization.?* While the State Engineer’s counsel
answered a compound question as “correct’” during the district court oral arguments,
he later clarified that, in the past, the State Engineer conjunctively managed basins

along a common river, and treated them as a single source in conflict analysis.?

22 J.A. Vol. 49 at JA 228879-22881, 22900-22903, (counsel for MVIC) (State
Engineer historically has managed the LWRFS jointly since at least the 1980s, is
“not a new thing,” and the so-called basin-by-basin approach leads to improper
segmentation and absurd results); J.A. Vol. 49 at JA 22663-22666, 22749-22753,
22759, 22677 (counsel for SNWA) (“the last 20 years of my career, basically every
case has been either conjunctive management or it's been joint management”; “this
isn't the only place this is happening”; “Conjunctive management has been
something that [the State Engineer] had to do since the groundwater law was
enacted”; “the Court shouldn't be misled. This is not an issue of first impression”;
and “‘to say today that we've never dealt with conjunctive management in Nevada is
just wrong.”).

23 Mot. at 6-7.

24 Mot. at 6-7.

2> Mot. at 7, but cf. J.A. Vol 49 at JA 22573 (“And other rivers and has denied
applications or approved them for less than they were asked on the basis that they —
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While the State Engineer agreed that he has generally employed a basin-by-
basin approach in the past, his counsel later clarified that the science shows the
LWREFS truly is a single source, or a single basin, and its joint administration is
consistent with the so-called basin-by-basin approach.?® Respondents cannot be
genuinely surprised that the State Engineer would take the same position here.

C. The contents of the Pamphlet speak for themselves.

The Pamphlet does not misrepresent the past practice of the State Engineer -
it includes authorities that speak for themselves. No sur-reply is needed. The
Appellants did not claim these rulings and orders are exactly the same as Order
1309.2” Rather, these rulings and orders are examples of similar types of actions
which the Respondents claim had never been done before Order 1309. Some find
that multiple basins share a source of water and therefore share a combined
sustainable pumping level, and others administer the waters of Nevada through the
application of statutory principles across multiple basins at once. Even Order 1329,
which Respondents rely on as evidence, describes the combination of perennial

yields in multiple basins that predate Order 1309.28

he's still doing conjunctive management at that time because he's treating them as
one source — two sources together that can affect each other.”).

26 Mot. at 7, but cf. J.A. Vol. 49 at JA_22588-2591 (“Therefore, delineating this as
a single basin and administering it accordingly is in compliance with what petitioners
would call basin by basin management because it is one basin.”).

2T Reply Br. at 13-14.

28 Mot. at 5, but cf. Reply Br. at 14 n.40.



Respondents should not have a chance to unilaterally argue about the meaning
of each order and ruling, as Appellants did not provide such argument and only made
the documents available for Court with simple, objective summaries. Appellants did
not include any misleading arguments that the orders and rulings “have the same
effect as Order 1309.”2° The orders and rulings speak for themselves, and the Court
can determine their relevance without additional argument. Otherwise, Appellants
should have the same chance Respondents seek — to argue that each of these prior
joint administration order and rulings support the position that the State Engineer
has the authority to jointly administer groundwater basins.

CONCLUSION

For the foregoing reasons, the Appellants respectfully requests that this Court

deny Respondents’ Motion in its entirety.*

» Mot. At 6.

30 Respondents request attorneys’ fees under NRAP 28(j), claiming that the reply
brief violates NRAP 28. However, the reply brief is in full compliance with NRAP
28(c) and 28(j) because it is “concise, presented with accuracy, logically arranged
with proper headings and free from burdensome, irrelevant, immaterial or
scandalous matters” and is “limited to answering any new material set forth in the
opposing brief.” Respondents have made no showing that the reply brief is divergent
from these rules.
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AFFIRMATION: The undersigned does hereby affirm that the
preceding document and attachments do not contain the social security number of
any person.

Dated this 16th day of March 2023.
TAGGART & TAGGART, LTD. DOTSON LAW

By: /s/ Paul Taggart By: /s/ Justin C. Vance

PAUL G. TAGGART, ESQ.
Nevada State Bar No. 6136
THOMAS P. DUENSING, ESQ.
Nevada State Bar No. 15213
108 North Minnesota Street
Carson City, Nevada 89703
(775) 882-9900
Paul@legaltnt.com
Tom@legaltnt.com

IN ASSOCIATION WITH:
STEVEN C. ANDERSON, ESQ.,
Nevada State Bar No. 11901
LAS VEGAS VALLEY WATER
DISTRICT

SOUTHERN NEVADA WATER
AUTHORITY

1001 S. Valley View Blvd.

Las Vegas, NV 89153
Sc.anderson@Ivvwd.com
Attorneys for SNWA
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ROBERT A. DOTSON

NV Bar No. 5285

JUSTIN C. VANCE

NV Bar No. 11306

5355 Reno Corporate Dr. Ste 100
Reno, Nevada 89511

(775) 501-9400
rdotson@dotsonlaw.legal

IN ASSOCIATION WITH:
STEVEN D. KING

NV Bar No. 4304

227 River Road

Dayton, NV 89403

(775) 427-5821
kKingmont@charter.net
Attorneys for MVIC
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AARON D. FORD CENTER FOR BIOLOGICAL

Attorney General DIVERSITY
By: /s/ James N. Bolotin By: /s/ Scott Lake
HEIDI PARRY STERN SCOTT LAKE
NV Bar No. 8873 NV Bar No. 15765
Solicitor General P.O. Box 6205
JEFFREY M. CONNER Reno, NV 89513
NV Bar No. 11543 (802) 299-7495
Deputy Solicitor General slake@Dbiologicaldiversity.org
KIEL B. IRELAND Attorney for CBD

NV Bar No. 15368
Deputy Solicitor General
JAMES N. BOLOTIN
NV Bar No. 13829

Senior Deputy Attorney General
100 North Carson Street
Carson City, NV 89701
(775) 684-1100
hstern@ag.nv.gov
jconner@ag.nv.gov
Kireland@ag.nv.gov
jbolotin@ag.nv.gov
Attorneys for State Engineer
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CERTIFICATE OF SERVICE

Pursuant to NRAP 25(b), | hereby certify that | am an employee of
TAGGART & TAGGART, LTD., and that on this day, | served, or caused to be
served, a true and correct copy of this document by electronic service to the
participants in this case as follows:

X BY EFLEX: By providing notice to the participants registered with the

Nevada Supreme Court’s Electronic Filing System (eFlex), as follows:

OFFICE OF THE ATTORNEY GENERAL, AARON FORD
JAMES N. BOLOTIN #13829, Email: jbolotin@ag.nv.gov
LAENA ST-JULES #15156, Email: Istjules@ag.nv.gov
HEIDI PARRY STERN #8873, Email: hstern@ag.nv.gov
JEFFREY M. CONNER #11543, Email: jconner@ag.nv.gov
KIEL B. IRELAND #15368, Email: kireland@ag.nv.gov
Attorneys for Nevada State Engineer

ROBISON, SHARP, SULLIVAN & BRUST

KENT R. ROBISON #1167, Email: krobison@rssblaw.com;
BRETT PILLING #15981, Email: bpilling@rssblaw.com
HANNAH WINSTON #14520, Email: hwinston@rssblaw.com
MICHAELA DAVIES #15205, Email: mdavies@rssblaw.com

IN ASSOCIATION WITH:
BROWNSTEIN HYATT FARBER SCHRECK, LLP
BRADLEY J. HERREMA #10368, Email: bherrema@bhfs.com

COULTHARD LAW
WILLIAM L. COULTHARD #3927, Email: wic@coulthardlaw.com

EMILIA K. CARGILL #6493, Email: emilia.cargill@coyotesprings.com
Attorneys for Coyote Springs Investment, LLC
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CENTER FOR BIOLOGICAL DIVERSITY
SCOTT LAKE #15765, Email: slake@biologicaldiversity.org
LISA T. BELENKY, Email: Ibelenky@biologicaldiversity.org
Attorneys for Center for Biological Diversity

DYER LAWRENCE, LLP

FRANCIS C. FLAHERTY #5303, Email: fflaherty@dyerlawrence.com
SUE MATUSKA #6051 Email: SMatuska@dyerlawrence.com
Attorneys for Nevada Cogeneration Associates Nos. 1 and 2

KAEMPFER CROWELL

SEVERIN A. CARLSON #9373, Email: scarlson@kcnvlaw.com
SIHOMARA L. GRAVES #13239, Email: sgraves@kcnvlaw.com
Attorneys for The Church of Jesus Christ of Latter-day Saints

DOTSON LAW
ROBERT A. DOTSON #5285, Email: rdotson@dotsonlaw.legal
JUSTIN C. VANCE #11306, Email: jvance@dotsonlaw.legal

IN ASSOCIATION WITH:
STEVEN D. KING #4304, Email: kingmont@charter.net
Attorneys for Muddy Valley Irrigation Company

McDONALD CARANO LLP

SYLVIA HARRISON #4106, Email: sharrison@mcdonaldcarano.com
LUCAS FOLETTA #12154, Email: Ifoletta@mcdonaldcarano.com
JANE SUSSKIND #15099, Email: jsusskind@mcdonaldcarano.com
Attorneys for Georgia-Pacific Gypsum LLC and Republic Environmental
Technologies, Inc.

PARSONS BEHLE & LATIMER
GREGORY H. MORRISON #12454; Email: gmorrison@parsonsbehle.com
Attorney for Moapa Valley Water District

NEVADA ENERGY

JUSTINA A. CAVIGLIA #9999, Email: justina.caviglia@nvenergy.com
MICHAEL D. KNOX #8143, Email: mknox@nvenergy.com

Attorneys for Nevada Power Company dba NV Energy
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SCHROEDER LAW OFFICES, P.C.

THERESE A. URE STIX #10255, Email: t.ure@water-law.com

LAURA A. SCHROEDER #3595, Email: schroeder@water-law.com
CAITLIN SKULAN #15327, Email: c.skulan@water-law.com

Attorneys for City of North Las Vegas, Western Elite Environmental, Inc. and
Bedroc Limited, LLC

ALLISON MacKENZIE, LTD.
KAREN A. PETERSON #366, Email: kpeterson@allisonmackenzie.com
Attorneys for Vidler Water Company, Inc.

LINCOLN COUNTY DISTRICT ATTORNEY
DYLAN V. FREHNER #9020, Email: dfrehner@lincolncountynv.gov

IN ASSOCIATION WITH:

SNELL & WILMER L.L.P.

WAYNE O. KLOMP #10109, Email: wklomp@swlaw.com
Attorneys for Lincoln County Water District

MARQUIS AURBACH
CHRISTIAN T. BALDUCCI #12688, Email: cbalducci@maclaw.com
Attorney for Apex Holding Company, LLC and Dry Lake Water, LLC

X BY EMALIL: By emailing a copy of the foregoing document on this date to
the parties at the email addresses as follows:
MARQUIS AURBACH

JORDAN W. MONTET #14743, Email: jmontet@maclaw.com
Attorney for Apex Holding Company, LLC and Dry Lake Water, LLC

DATED this 16th day of March 2023.

/s/ Thomas P. Duensing
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