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DOTSON LAW 
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E. Lincoln County Water District and Vidler Water Company, Inc. 
 

The attorneys for Lincoln County Water District and Vidler Water 
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LINCOLN COUNTY DISTRICT ATTORNEY 
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E: dfrehner@lincolncountynv.gov 
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WAYNE O. KLOMP, ESQ. (Bar No. 10109) 
GREAT BASIN LAW  
1783 Trek Trail  
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and 
 
KAREN A. PETERSON, ESQ. (Bar No. 366) 
ALLISON MacKENZIE, LTD. 
402 North Division Street  
Carson City, Nevada 89703  
T: (775) 687-0202  
E: kpeterson@allisonmackenzie.com 
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F. Coyote Springs Investment, LLC 
 
The attorneys for Coyote Springs Investment, LLC: 
 
BRADLEY J. HERREMA, ESQ. (Bar No. 10368) 
BROWNSTEIN HYATT FARBER SCHRECK, LLP 
100 North City Parkway, Suite 1600 
Las Vegas, Nevada 89106 
T: (702) 382-2101 
E: bherrema@bhfs.com 
 
and 
 
KENT R. ROBISON, ESQ. (Bar No. 1167) 
HANNAH E. WINSTON, ESQ. (Bar No. 14520) 
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71 Washington Street 
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T: (775) 329-3151 
E: krobison@rssblaw.com 
 hwinston@rssblaw.com  
 
and 
 
WILLIAM L. COULTHARD, ESQ. (Bar No. 3927) 
COULTHARD LAW 
840 South Ranch Drive, Suite 4-627 
Las Vegas, Nevada 89106 
T: (702) 898-9944 
E: WLC@coulthardlaw.com 
 
and 
 
EMILIA K. CARGILL, ESQ. (Bar No. 6493) 
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P.O. Box 37010 
Coyote Springs, Nevada 89037 
T: (725) 210-5433  
E: Emilia.Cargill@wingfieldnevadagroup.com 
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G. Nevada Cogeneration Associates Nos. 1 and 2 
 
The attorney for Nevada Cogeneration Associates Nos. 1 and 2: 
 
FRANCIS C. FLAHERTY, ESQ. (Bar No. 5303) 
DYER LAWRENCE, LLP 
2805 Mountain Street 
Carson City, Nevada 89703 
T: (775) 885-1896 
E: fflaherty@dyerlawrence.com 

 
H. Apex Holding Company, LLC and Dry Lake Water, LLC 

 
The attorneys for Apex Holding Company, LLC and 
Dry Lake Water, LLC: 
 
CHRISTIAN T. BALDUCCI, ESQ. (Bar No. 12688) 
JORDAN W. MONTET, ESQ. (Bar No. 14743) 
MARQUIS AURBACH 
10001 Park Run Drive 
Las Vegas, Nevada 89145 
T: (702) 382-0711 
E: cbalducci@maclaw.com 
 jmontet@maclaw.com  
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Marquis Aurbach Coffing
Christian T. Balducci, Esq.
Nevada Bar No. 12688
10001 Park Run Drive
Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
cbalducci@maclaw.com
Attorneys for Petitioners
Apex Holding Company, LLC and Dry Lake
Water, LLC

DISTRICT COURT

CLARK COUNTY, NEVADA

APEX HOLDING COMPANY, LLC, a Nevada
limited liability company; DRY LAKE WATER,
LLC, a Nevada limited liability company,

Petitioners,

vs.

TIM WILSON, P.E., Nevada State Engineer,
DIVISION OF WATER RESOURCES,
DEPARTMENT OF CONSERVATION AND
NATURAL RESOURCES

Respondent.

Case No.:
Dept. No.:

PETITION FOR JUDICIAL REVIEW OF
ORDER 1309

Petitioners, APEX HOLDING COMPANY, LLC (“APEX”), and its wholly owned

subsidiary, DRY LAKE WATER, LLC (“DRY LAKE”), by and through the law firm of

Marquis Aurbach Coffing, hereby file this Petition for Judicial Review of Order 1309 issued on

June 15, 2020, by Respondent, TIM WILSON, P.E., Nevada State Engineer, DIVISION OF

WATER RESOURCES, DEPARTMENT OF CONSERVATION AND NATURAL

RESOURCES. The full text of Order 1309 is attached hereto and incorporated herein. This

Petition for Judicial Review of Nevada State Engineer (“NSE”) Order 1309 is filed pursuant to

NRS 533.450.

/ / /

Case Number: A-20-817840-P

Electronically Filed
7/10/2020 2:11 PM
Steven D. Grierson
CLERK OF THE COURT

CASE NO: A-20-817840-P
Department 28
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16
I. JURISDICTIONAL STATEMENT

Under NRS 533.450, any order or decision of the State Engineer is subject to judicial

review “in the proper court of the county in which the matters affected or a portion thereof are

situated.” The real property to which the water at issue in this appeal is appurtenant lies within

Clark County, Nevada; therefore, the Eighth Judicial District Court of the State of Nevada in and

for Clark County is the proper venue for judicial review.

Further, the subject matter of the appeal involves decreed waters of the Muddy River

Decree. Under NRS 533.450(I), “on stream systems where a decree of court has been entered,

the action must be initiated in the court that entered the decree.” This court has proper

jurisdiction of the Muddy River Decree,Muddy Valley Irrigation Company, et al, vs. Moapa Salt

Lake Produce Company, et al,Case No. 377, which was entered in the Tenth Judicial District of

the State of Nevada, in and for the County of Clark in 1920.1

The NSE Order 1309 was entered on June 15, 2020, based in whole or part on prior NSE

Orders 1169, 1169A, 1303, and the evidence and law offered at hearing upon each Order.

This Petition is timely filed and will be timely served as required under NRS 533.450.

Petitioners, APEX and DRY LAKE, have standing to file this Petition as APEX is one of

the land owners, and DRY LAKE is one of the water rights owners and beneficial users of the

groundwater for providing the beneficial use of water by service to those lands, which are subject

of, adversely impacted by, and which were a party to the proceedings which resulted in NSE

Order 1309, and participating in those proceedings for the purpose of developing a

comprehensive water management program agreed to by all water rights owners in the Garnet

Valley and Black Mountain aquifers, and as necessary the Lower White River Flow System

1 In 1920, the Tenth Judicial District consisted of Clark County and Lincoln County. In 1945, Clark
County was designated as the Eighth Judicial District.
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16
(“LWRFS”). 2

Apex and Dry Water acknowledge that another Petition concerning the same order was

filed on or around June 17, 2020, by LAS VEGAS VALLEY WATER DISTRICT (“LVVWD”)

and SOUTHERN NEVADA WATER AUTHORITY (“SNWA”). Apex and Dry Water are

informed and believe that other petitions challenging that same order have been or will be filed

as well. However, this Petition raises for judicial review different parts of NSE Order 1309 and

substantial different and additional matters of law and evidence than that prior Petition by

LVVWD and SNWA.

Other Parties to the proceedings which have resulted in NSE Order 1309 have been

notified of this Petition as required by law as evidenced by the certificate of service attached

hereto.

II. FACTUAL BACKGROUND

A. SUBSTANTIAL INTERESTS IN THE LWRFS BY PETITIONERS APEX
AND DRY LAKE.

APEX is the owner of lands in the LWRFS groundwater basin area, which is the subject

of NSE Order 1309, and for that reason APEX formed DRY LAKE to be the owner of water

rights in the Garnet Valley and Black Mountain aquifers of the LWRFS, which are critical and

essential for the service of water supply to those APEX lands.

The APEX lands were carved out of the sovereign lands of the United States of America

2 DRY LAKE owns 178 acre feet of Garnet Basin water rights, base permit numbers 66784 (131.16 AF) and 66785
(46.84 AF). These base permits have designated points of diversion in various locations within Apex Industrial Park
under some or all of the Permit Numbers 66784 for 156.84 AF with Priority date 3/6/1987, 66785 for 46.84 AF with
Priority date 8/25/2000, 72098 for 13.16 AF with Priority date 8/25/2000, 77389 for 80 AF with Priority date
8/25/2000, 79948 for 30 AF with Priority date 8/25/2000, 81344 for 8 AF with Priority date 8/25/2000, 84041 for 40
AF with Priority date 7/21/2014. Permit number 72098 for 13.17 acre feet has been moved to the Loves Well,
79948 for 30.00 acre feet moved to Loves Well, 81344 for 8.00 acre feetmoved to Loves Well, 84041 for
40.00 acre feet moved to Loves Well, 77389 for 80.00 acre feet moved to Solo Mountain, and
Straggler 6.83 acre feet.DRY LAKE owns 1,392.06 acre feet of Black Mountain water rights, base permit
numbers 68350 (119.44 AF), 68351 (542.98 AF), 68352 (137.58 AF) and 68353 (592.06 AF). The Black Mountain
water rights were successfully moved by the NSE into the Garnet Basin to three different locations within the Apex
Industrial Park under Permit Numbers 88873T, 88874T, 88875T, 88876T, and 88877T for Permits No. 68350 for
119.44 Acre Feet with Priority Date 10/18/88, 68351 for 542.98 Acre Feet with Priority Date 6/21/88, 68352 for
137.58 Acre Feet with Priority Date 10/18/88 and 68353 for 592.06 Acre Feet with Priority Date 10/10/90.
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and managed by the Bureau of Land Management (“BLM”), to fulfill the purposes of the “Apex

Project, Nevada Land Transfer and Authorization Act of 1989,” Public Law 101-67, 101st

Congress, 103 STAT 168 (“Act of Congress”).3

The lands owned by APEX, and by necessary implication the water rights owned by

DRY LAKE required to serve those lands, were impressed with a public trust, and carved out of

the USA public domain, and sold to APEX by the authority of the Act of Congress for the

specific intent and purpose of serving the crucial national security interest, and the public health,

safety, and welfare interests of the citizens of the United States of America, Clark County and

the State of Nevada.

The specific intent and purpose of the Act of Congress would be totally frustrated and

defeated without the water supply by DRY LAKE provided to APEX.

The Act of Congress occurred during the same contemporaneous time that the NSE

issued Order 1309 and the predecessor orders leading up to Order 1309, Orders 1169, 1169A,

1303, and other relevant proceedings, studies and hearings relating thereto, and also referred to

herein below.

The NSE, SNWA and LVVWD and other relevant governmental and private parties were

knowledgeable of, and at all relevant times informed participants in the process leading up to the

Act of Congress, acquisition of the lands by APEX, and formation of DRY LAKE and its

acquisition of water rights to serve APEX, and commencement of DRY LAKE service of water

to those APEX lands.

The NSE by Order 1309, and the other orders resulting in Order 1309, and to some

demonstrable extent SNWA, LVVWD and other relevant governmental and private parties, have

repeatedly taken actions which have had the deleterious effect of interfering with the intent and

purpose of the Act of Congress, and otherwise defeat, frustrate, delay, prevent or avoid any water

3 Seehttps://www.govinfo.gov/content/pkg/STATUTE-103/pdf/STATUTE-103-Pg168.pdf.
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supply being provided to APEX by DRY LAKE.

The NSE has taken the proper statutory and factual action granting temporary permit

transfer status of Black Mountain water rights to the Garnet Valley of the LWRFS owned by

DRY LAKE to serve APEX and fulfill the intent and purpose of the Act of Congress. That

proper action by the NSE has been opposed by the SNWA and other relevant governmental and

private parties that own senior water rights in the LWRFS and the Muddy River Flow System

(“MRFS”), or which have an interest in the protection of the habitat for the Moapa Dace.

This Petition raises for consideration by the Court the following factual evidence and

legal issues: first, fully implementing the intent and purpose of the Act of Congress. Second, this

Petition also raises for the Court the factual evidence and law disputing Order 1309 evidence that

there is an interrelationship and tributary nature of the groundwater pumping in the LWRFS by,

inter alios, APEX and DRY LAKE with the MRFS. Third, this Petition also raises for the Court

the LWRFS tributary or non-tributary interconnection to the natural springs, surface water and

groundwater of the MRFS which would have the effect of subjecting LWRFS water rights to

regulation and curtailment under the laws, rules and regulations governing the Colorado River

Flow System pursuant to the Colorado River Compact 1922 and Boulder Canyon Project Act

1928, andet. seq. eleven or more laws, rules, treaties, regulations, or minutes(“Law of the

River”).4 Fourth, this Petition also raises to the Court the resulting facts alleged by NSE Order

1309 requiring a limitation on groundwater pumping and permission to maintain and utilize

temporary permits of transfer groundwater rights from Black Mountain Basin to Garnet Valley

Basin of the LWRFS, by,inter alios, APEX and DRY LAKE. Fifth, this Petition raises the legal

and factual issues arising from the NSE limiting and preventing evidence and facts at the hearing

resulting in NSE Order 1309. Finally, this Petition also may relate to the other factual or legal

positions which may be developed in the hearing conducted by the Court.

4 See, for example, https://www.usbr.gov/lc/region/pao/lawofrvr.html.
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B. ORDER 1303.

On January 11, 2019, the State Engineer issued Interim Order 1303 to obtain stakeholder

input on four specific factual matters: 1) the geographic boundary of the LWRFS, 2) aquifer

recovery since the 1169 pump test, 3) long-term annual quantity that may be pumped from the

LWRFS, and 4) effects of moving water rights between the carbonate and alluvial system to

senior water rights on the Muddy River.5 After factual findings were made on those questions,

the State Engineer was to evaluate groundwater management options for the LWRFS.

On May 13, 2019, the State Engineer amended Order 1303 and modified certain

deadlines for filing reports. On July 25, 2019, the State Engineer issued a Notice of Pre-Hearing

Conference. On August 23, 2019, the State Engineer held a prehearing conference. At the

prehearing conference, Hearing Officer Fairbank unequivocally stated that “the purpose of the

hearing is not to resolve or address allegations of conflict between groundwater pumping within

the LWRFS and Muddy River decreed rights.”6 On August 23, 2019, the State Engineer issued a

Notice of Hearing, and again clarified the limited scope of the hearing.

In July and August 2019, reports and rebuttal reports were submitted discussing the four

matters set forth in Order 1303. Several parties filed objections to witnesses and evidence. Most

of the objections were related to the scope of the topics in the submitted evidence. On August

23, 2019, the State Engineer issued an Order on Objections to Witnesses and Evidence. The

State Engineer agreed that “the evidence presented in the hearing is to be limited to the four

issues identified in the Notice of Hearing.” The State Engineer allowed all evidence to be

presented, but again warned that the “scope of the testimony shall be limited to the four issues

5 Exhibit 3 at 2 (“The State Engineer directed the participants to limit the offer of evidence and testimony
to the salient conclusions, including directing the State Engineer and his staff to the relevant data,
evidence and other information supporting those conclusions. The State Engineer further noted that the
hearing on the Order 1303 reports was the first step in determining to what extent, if any, and in what
manner the State Engineer would address future management decisions, including policy decisions
relating to the [LWRFS] basins.”)

6 Exhibit 4, at 12:6-15.
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16
identified in Order 1301” and cautioned that while some evidence could be submitted outside the

specific scope but that the State Engineer “may order a line of questioning to cease or to remain

limited to the relevant issues that are the subject of the hearing.”7

C. NSE ORDER 1309 FACTS SUPPORTING THIS PETITION.

On June 15, 2020, the NSE Order 1309 determined that “reductions in flow that have occurred

because of groundwater pumping in the headwaters basins (i.e., LWRFS) is not conflicting with

the Decreed rights (i.e., the senior rights of SNWA, LVVWD and others).”8

A study by the United States Department of the Interior, Geologic Survey (“USGS”) in

1989, which is contemporaneous with the Act of Congress referred to above,9 concluded at page

2 of that 1989 report by the USGS as follows:

Large-scale development (sustained withdrawals) of water from the carbonate-
rock aquifers would result in water-level declines and cause the depletion of large
quantities of stored water. Ultimately, these declines would cause reductions in
the flow of warm-water springs that discharge from the regional aquifers. Storage
in other nearly aquifers also might be depleted, and water levels in those other
aquifers could decline. In contrast, isolated smaller ground-water developments,
or developments that withdraw ground water for only a short time, may result in
water-level declines and springflow reductions of manageable or acceptable
magnitude.

Confidence in predictions of the effects of development, however, is low; and it
will remain low until observations of the initial hydrologic results of development
are analyzed. A strategy of staging developments gradually and adequately
monitoring the resulting hydrologic conditions would provide information that
eventually could be used to improve confidence in the predictions.

The NSE confirmed the statement above that “Confidence in predictions of the effects of

development, however, is low;” unless there were additional studies, and as cited in NSE Order

1309 at pages 7-10 the evidence submitted by parties to the hearings and studies on Order 1303

and 1309 was conflicting and inconsistent with the finding of adverse impact of pumping in the

7 August 23, 2019, Order on Objections.

8 Exhibit 1 at 61.

9 Memorandum dated August 3, 1984, from Terry Katzer, Nevada Office Chief, Water Resources
Division, United States Department of Interior Geologic Survey, Carson City, Nevada to Members of the
Carbonate Terrane Study.
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LWRFS to the natural springs, and surface water of the MRFS.

By its terms, the 2006 Memorandum of Agreement (“MOA”) between SNWA and other

parties10 and all actions, evidence and resulting NSE Order 1169 and its subsequent Orders

1169A, 1303, and 1309 developed by or because of such MOA, are binding only upon and

enforceable against the parties to the MOA, and to the NSE to the extent adopted by the NSE,

and are not binding upon or enforceable against APEX or DRY LAKE,inter alios.

There is a factual admission against interest by the NSE, SNWA and LVVWD, and the

other parties to the MOA, that they deliberately designed and started a study process with the

NSE entitled Southern Nevada Water Authority Order 1169 Report (“Study”),11 which actually

reached a conclusion directly and immediately beneficial to the interests of senior water rights

owners in the LWRFS and MRFS, and the Moapa Dace, and directly and immediately

detrimental to the interests of APEX, DRY LAKE, andinter alios.

Some water rights owners (i.e., SNWA and LVVWD, and the other parties to the MOA)

with water rights interests in both the LWRFS and MRFS, entered into the MOA which resulted

in NSE Order 1169, and its subsequent Orders 1169A, 1303, and 1309. Then, some water rights

owners, which are parties to the MOA, developed the Study12 of the LWRFS and MRFS, in such

a way that NSE Order 1309 now seeks to apply limitations developed by the MOA and Study to

all water rights owners in the LWRFS. That application of the MOA and Study to all water

rights owners in the LWRFS restricts all water rights owners of their beneficial use of water

rights in the LWRFS to, and for, the benefit and protection of the natural springs, streams and

10 NSE Ex. 236, 2006 Memorandum of Agreement between the Southern Nevada Water Authority,
United States Fish and Wildlife Service, Coyote Springs Investment LLC, Moapa Band of Paiute Indians,
and Moapa Valley Water District, Hearings on Interim Order 1303, official records of the Division of
Water Resources.

11 NSE Ex. 245, Hearing on Interim Order 1303, official records of the Division of Water Resources.

12 See MOA Pumping Study performed by the parties to the MOA pursuant to Order 1169,
http://water.nv.gov/mapping/order1169/Order_1169_Final_Reports/SNWA%20Order%201169%20Repo
rt.pdf.
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groundwater tributary to the MRFS. That action started by NSE Order 1169, implemented by the

MOA and Study, and culminated in NSE Order 1309, which exclusively benefits some water

rights owners, which are the parties to the MOA, and specifically and exclusively damages all

water rights owners in the LWRFS, all without protections of due process, equal protection, and

other Constitutional and legal rights accorded for all water rights owners in the LWRFS;

especially damaging APEX, DRY LAKE, andinter alios.

Some water rights owners, as parties to the MOA and Study, admit that some water rights

owners as Petitioners now seek court orders modifying NSE Order 1309 in such a way as to

grant them more rights to water in the LWRFS and MRFS, at the expense of and direct and

immediate damage to all water rights owners in the LWRFS; especially damaging APEX, DRY

LAKE, andinter alios.

APEX and DRY LAKE do not support any conclusion of fact or law, which due to the

MOA and Study, and all actions, evidence and resulting NSE Order 1169, and its subsequent

Orders 1169A, 1303, and 1309 developed by or because of such MOA and Study, which would

have the effect of: first, that thereby subjects the DRY LAKE water rights to the adverse

restriction or limitation on beneficial use of groundwater due to the alleged tributary nature of

such groundwater pumping in the LWRFS to the natural springs, streams and groundwater

tributary to the MRFS, and thus, second, because of that tributary Order 1309, finds that the

LWRFS is tributary to the Colorado River Flow System, and thus, third, subjects the LWRFS to

severe restrictions imposed by the allocation methods of water use between states by restrictions

and limitations pursuant to the Law of the River.13

APEX and DRY LAKE take the factual and legal position that if any restrictions or

limitations on the use of ground or surface water in the LWRFS is determined to be necessary for

meeting the requirements of the Moapa Dace or senior surface or ground water rights in the

13 See, for example, https://www.usbr.gov/lc/region/pao/lawofrvr.html.
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MRFS or the Colorado River Flow System, it is the sole and exclusive obligation and

responsibility of some water rights owners, who are the parties to the MOA, Study and NSE,

who agreed between themselves to the exclusion of all water rights owners, that there was a

detrimental impact on existing water rights and the environment by pumping of groundwater in

the LWRFS.14

The NSE issued Order 1303, based upon the MOA, and Order 1169, which started a

hearing process resulting in Order 1309 before the Court today, where only four factual issues

(and no legal issues) could be addressed. This is based upon the factual assumption and

conclusion of the MOA and resulting Studypumping tests of the LWRFS that groundwater use

in the LWRFS was tributary to the MRFS, and, thus, the LWRFS had to be limited and restricted

on beneficial use of water rights to protect the Moapa Dace and the senior water rights of the

parties to the MOA; which is thereby detrimental to the property rights in water by all water

rights owners in the LWRFS; especially damaging APEX, DRY LAKE, andinter alios..

By written admission of the NSE and parties to the MOA, the limitation against APEX

and DRY LAKE to submit additional evidence and law other than to the four factual issues, was

and is arbitrary and capricious, and a denial of the protections of due process, equal protection,

and other Nevada Constitutional and legal rights for the APEX and DRY LAKE water rights,

and also, incidentally, all water rights owners in the LWRFS.

To the extent that APEX and/or DRY LAKE did or did not participate in the process by

the NSE and MOA parties resulting in Order 1309, APEX and/or DRY LAKE so acted to avoid

being complicit in, or a party to, the denial of the protections of due process, equal protection,

and other Constitutional and legal rights for the APEX and DRY LAKE water rights, and also,

incidentally, all water rights owners in the LWRFS. APEX and DRY LAKE only participated to

the extent necessary to be a part of any comprehensive or conjunctive use management plan

14 Petition at lines 8-15, page 3.
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voluntarily developed by 100% of all water rights owners of the LWRFS and MRFS as stated in

NSE Order 1303.15

The NSE and parties to the MOA knew, and have known at all relevant times, that neither

the NSE or MOA parties have the right, duty, power or responsibility to impose a comprehensive

or conjunctive use management plan or any other management plan, which thereby would erase

the protection of prior appropriation for all water rights owners in the LWRFS, in favor of the

prior rights of appropriation of some water rights owners, SNWA, and the parties to the MOA.16

As stated in Order 1309, all factual calculations of groundwater water usage and the

resulting impact of that groundwater usage on LWRFS or MRFS water rights or the Moapa Dace

were “estimates,” “assumptions,” “considered to be,” and other words connoting approximation

and guess to the extent that the range of values testified to were between 4,000 acre feet per year

(“AFY”) or less and 10,000 AFY or more.17

The NSE stated that the hearings which resulted in Order 1309 were “… not to resolve or

address allegations of conflict between groundwater pumping within the LWRFS and … MRFS

… decreed rights.” However, by Order 1309, the NSE then went forward and found and ordered

upon that finding in Order 1309 that LWRFS groundwater pumping did, in fact, capture MRFS

flows and therefore must be limited to 8,000 AFY, pending further investigations.18

15 Petition, lines 18-19, page 4.See, for example, the guidance of the reasoning in the contemporaneous
Diamond Valley Aquifercase striking down as arbitrary and capricious, pursuant to NRS 533.325 and
NRS 533.345, the NSE Order 1302, (Bailey vs. Wilson, Case No. CV-1902-348 consolidated with case
nos. CV-1902-349 and CV-1902-350, Seventh Judicial District, April 27, 2020 [Bailey vs. Wilson].)

16 SeeBailey vs. Wilson, andseealso,Ormsby County v. Kearny, 37 Nev. 314, 142 P. 803, 820 (1914).

17 Order 1309 at pages 57 and 61.Seealso, for example, the MOA Pumping Study performed by the
parties to the MOA pursuant to Order 1169,
http://water.nv.gov/mapping/order1169/Order_1169_Final_Reports/SNWA%
20Order%201169%20Report.pdf.

18 Petition, at lines 11-24, page 6, and Order 1309.
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III. GROUNDS FOR THE PETITION

A. ISSUES FOR RESOLUTION.

This matter involves resolving fundamental issues of the State of Nevada Constitutional

law, statutory law, facts, findings and orders by the NSE, rights, duties and responsibilities of the

NSE, and conforming NSE Order 1309 to the Constitution of the United States of America and

Constitution of Nevada, and related acts of Congress and Nevada, statutes, treaties, laws, and

regulations of America and Nevada.

B. ARBITRARY AND CAPRICIOUS, AND UNCONSTITUTIONAL
VIOLATION OF NEVADA CONSTITUTION AND LAW NRS 533.025.

The NSE determined and issued Order 1309 upon a frail reed of evidence, which is

highly controverted, directly conflicting, internally inconsistent, unsupported in many contexts

and inconsistent with prior orders of the NSE, and evidence submitted by all parties to the

hearings and proceeding resulting in Order 1309, that the LWRFS is tributary to the natural

sources of springs, surface water and groundwater tributary to the MRFS. Thus, NSE Order

1309 directly and immediately caused the water rights and water supply of the entire LWRFS

(and ultimately potentially the entire White River Flow System [“WRFS”]) to be subject to

curtailment for the benefit of the other states and other states’ water rights holders under the Law

of the River. By Order 1309, finding the waters of the LWRFS to be tributary to the Colorado

River Flow System, the NSE thereby deprived the public of the State of Nevada of the beneficial

use of the surface and groundwaters of the State of Nevada, which surface and underground

waters belong to the public, subject to prior appropriation for beneficial use, and which waters

have been awarded and owners thereof are requesting the award of a decree of appropriation, and

permit to utilize the appropriated waters. The Order 1309 finding is beyond the rights, duties,

and responsibilities of the NSE and is an arbitrary, capricious, and unconstitutional violation of

Nevada Constitution and law.

C. ARBITRARY AND CAPRICIOUS AND DIRECT UNENFORCEABLE
VIOLATION OF THE ACT OF CONGRESS.

The land owned by APEX, and by necessary implication the water rights owned by DRY

LAKE required to serve those lands, were carved out of the USA public domain by an Act of
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Congress for the purpose of serving the crucial national interest, and the public health, safety,

and welfare interests of Clark County and the State of Nevada. As such, to the extent that NSE

Order 1309 defeats or interferes with achieving the intent and purposes of the Act of Congress,

NSE Order 1309 is invalid and unenforceable.

D. THE NSE ORDER 1309 CONFLICTS WITH A PRIOR CONTROLLING
DECISION AND REGULATION AND IS VIOLATIVE OF NEVADA
CONSTITUTION AND LAW.

The LWRFS previously has been declared as water eligible for “Intentionally Created

Surplus Credits” for the Colorado River System, as being not tributary to the MRFS, except by

importation. Thus, the findings of the tributary nature of the LWRFS to the MRFS, and thence

to the Colorado River Flow System in NSE Order 1309, is contrary to prior studies and

regulations under the Law of the River.

E. THE SEO HAS NO AUTHORITY TO REGULATE OR RESTRICT
LWRFS WATER USE FOR PROTECTION OF THE MOAPA DACE AS
PARTIES TO NSE ORDER 1169 AND THE MOA VOLUNTARILY HAVE
ALREADY ADDRESSED AND RESOLVED THE ISSUE.

See, for example the following quote from the MOA Study conducted under Order 1169:

“SNWA conducts biological resource monitoring and habitat restoration in
accordance with a 2006 Memorandum of Agreement (MOA) and associated
Biological Opinion to conserve the endangered Moapa dace during development
of its permitted groundwater rights Coyote Spring Valley. In April 2006, the
MOA was entered into by the following five parties: SNWA, USFWS, CSI,
MBPI, and MVWD, to conserve and recover the Moapa dace while developing
and using permitted water rights.” Paragraph N of the MOA states: "… the
Parties have identified certain conservation measures with the objective of making
measurable progress toward the conservation and recovery of the Moapa dace,
and have agreed to coordinate the monitoring, management, and mitigation
measures ...." As of 2013, all efforts associated with the MOA have been or are
being implemented. In addition to the trigger elevations established under the
MOA at the USGS 09415920 Warm Springs West near Moapa, Nevada (Warm
Springs West) gage, under which groundwater development by the section
3.0203.0 Order 1169 Monitoring and Related Studies Parties would be
incrementally curtailed if flows declined to specific levels, the MOA Parties
agreed to a series of conservation measures for the Moapa dace. These measures
included contributions of roughly $1.275 million for Moapa dace habitat
restoration, the development of an ecological model of Moapa dace habitat,
installation of fish barriers, and eradication of non-native fish. To date, the
Parties have provided the identified funds; completed habitat restoration specified
under the MOA with additional restoration ongoing; substantially completed the
ecological model; installed one fish barrier with another planned; and efforts to
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eradicate non-native fish have been implemented and are continuing as needed.
In 2007, SNWA purchased the 1,220-acre parcel formally known as the "Warm
Springs Ranch," which was the largest tract of private property along the Muddy
River and contains the majority of the historical habitat for the endangered Moapa
dace. SNWA renamed the property the Warm Springs Natural Area (WSNA) and
is managing it as a natural area for the benefit of native species and for the
recovery of the endangered Moapa dace, as described in the WSNA Stewardship
Plan dated June 2011. Stream restoration activities on the WSNA began in late
2008 and continued through 2012, resulting in improvements to habitat where the
Moapa dace currently are present. The population count of the Moapa dace is a
key indicator of species well-being in the headwaters of the Muddy River. Recent
population counts indicate the Moapa dace population began to rise during 2010
and 2011 and nearly doubled in 2012. Thus, the MOA conservation actions have
resulted in measurable progress towards conservation and recovery of the Moapa
dace, during which groundwater development for beneficial use and to meet the
objectives of the Order 1169 Study has occurred. Figure10 shows the population
of the Moapa dace from 1994 to the present.”19

F. THE DUTIES OF THE NSE DO NOT EXTEND TO THE ACTIONS
TAKEN UNDER NSE ORDER 1309, AND THEREFORE NSE ORDER
1309 IS ARBITRARY AND CAPRICIOUS AND CONTRARY TO
NEVADA CONSTITUTION AND LAW.

“The mission of the Nevada Division of Water Resources (NDWR) is to
conserve, protect, manage and enhance the State's water resources for Nevada's
citizens through the appropriation and reallocation of the public waters. In
addition, the Division is responsible for quantifying existing water rights;
monitoring water use; distributing water in accordance with court decrees;
reviewing water availability for new subdivisions and condominiums; reviewing
the construction and operation of dams; appropriating geothermal water; licensing
and regulating well drillers and water rights surveyors; reviewing flood control
projects; monitoring water resource data and records; and providing technical
assistance to the public and governmental agencies.”20

Nothing said therein permits the NSE to make a determination of tributary connection,

which would have the immediate effect of making waters of the public of Nevada and water

rights of the LWRFS subject to the Law of the River, and, thus, subject to curtailment for the

benefit of other states in the Colorado River Flow System.

19 See
http://water.nv.gov/mapping/order1169/Order_1169_Final_Reports/SNWA%20Order%201169%20Repo
rt. pdf at Section 3.4.2, page 19.

20 Seehttp://water.nv.gov/ andseealso https://www.leg.state.nv.us/NRS/NRS-532.html.
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G. THE NSE ORDER 1309 WAS ISSUED ON A FLAWED FACTUAL BASIS

OF THE CONNECTION BETWEEN LWRFS PUMPING AND MRFS
SENIOR WATER RIGHTS, WHICH IS DIRECTLY CONTRARY TO THE
FINDINGS OF THE MOA PUMPING STUDY.

“This clearly demonstrates that nearby carbonate pumping is not influencing
Muddy River flows at the Moapa gage and is therefore not influencing senior
Muddy River surface-water rights.” “Thus, the conclusions drawn in the previous
section regarding the lack of influence of carbonate pumping on flows in the
Muddy River are supported, as is the conclusion that NVE alluvial pumping is
capturing water that would have otherwise constituted Muddy River water
apportioned under the 1920 Muddy River decree.”

H. DUE PROCESS AND EQUAL PROTECTION, DEPRIVATION AND
VIOLATION.

The SEO restricted the presentation of all forms of evidence by APEX and DRY LAKE,

inter alios, including facts and law, as evidence in arriving at NSE Order 1309. NSE Order 1309

was based solely upon four factual issues, which already had presumed that the waters of the

LWRFS were tributary to the MRFS.

I. VIOLATION OF THE PRECEDENTIAL RULING AGAINST THE NSE
IN THE DIAMOND VALLEY CASE ( BAILEY VS. WILSON ).

The well-reasoned and substantial contemporaneous District Court case ofBailey vs.

Wilson is instructive regarding the exercise of powers by the NSE. Simply, what Order 1309

does is subvert the priority of the appropriation system of Nevada, which the case ofBailey vs.

Wilsonholds as arbitrary and capricious and contrary to Nevada law. There is no law authorizing

the NSE to voluntarily give to the other Colorado Basin States non-tributary waters of the

LWRFS in Nevada, which belongs to the people of Nevada subject to the doctrine of prior

appropriation. Instead by Order 1309, the NSE adopts the words and arguments of the

Department of the Interior (USFWS, NPS, Bu Rec and etc. federal agencies), which are in

charge of administering the Law of the River, and, thus, have adverse interests to the public of

Nevada, who otherwise would enjoy the sole and exclusive use of the waters of the LWRFS. As

Bailey vs. Wilsonholds, the sole right, duty and responsibility of the NSE is to work toward the

jointly created comprehensive and conjunctive management plan by all water rights owners in

the LWRFS or have the Legislature of Nevada create the basis for the NSE to declare a Critical

Management Area, pursuant to NRS 534.037.100. And even then, no law can be passed which
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would make the LWRFS tributary to the MRFS and, thus, subject to curtailment for the benefit

of other states of the Colorado River Flow System under the Law of the River. The NSE cannot

be heard to state that Nevada would suffer liability for failure to protect the Moapa Dace because

the case ofStrahan vs. Coxe, 127 F.3rd 155 (1st Circuit, 1997), cert. den. 525 U.S. 830 (1998)

holds that no such liability attaches due to the NSE issuing permits which withdraw water that

reduces the flow of springs that form the habitat of the Moapa Dace or otherwise cause harm to

the Moapa Dace.

IV. CONCLUSION

For the foregoing reasons, and for other reasons that may be discovered and raised during

the pendency of the hearing on the original Petition, this Petition for Judicial Review, and other

similar Petition or Cross-Petition filed in this proceeding or consolidated with this proceeding,

APEX and DRY LAKE request that the Court order the NSE to withdraw, amend or otherwise

strike findings made in NSE Order 1309, regarding the tributary connection and nature of the

LWRFS to the natural springs, headwaters and water supplies for, and to, the MRFS, so as to not

deprive APEX and DRY LAKE of its land use, water rights, duties and responsibilities to

comply with the national interest and interests of Clark County and the State of Nevada provided

for in the Act of Congress, and also seek a Court order such that APEX and DRY LAKE may

exercise their Black Mountain Basin and Garnet Basin groundwater rights and temporary permits

in the LWRFS as non-tributary groundwater to the MRFS without limitation, interference,

restrictions or delay, and specifically exempting those water rights from reductions due to the

Moapa Dace, MRFS senior water rights, or the Law of the River.

Dated this 10th day of July, 2020.

MARQUIS AURBACH COFFING

By /s/ Christian T. Balducci
Christian T. Balducci, Esq.
Nevada Bar No. 12688
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorneys for Petitioners Apex Holding
Company, LLC and Dry Lake Water, LLC
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CERTIFICATE OF SERVICE

I hereby certify that I served foregoingPETITION FOR JUDICIAL REVIEW OF

ORDER 1309with a copy of this document by mailing via US Postal Service, Certified, on the

10th day of July, 2020, addressed to:

Paul G. Taggart, Esq.
Timothy D. O’Connor, Esq.

TAGGART & TAGGART, LTD.
108 North Minnesota Street
Carson City, Nevada 89703
Email: paul@legaltnt.com
Email: tim@legaltnt.com

Attorneys for LVVWD and SNWA

Steven C. Anderson, Esq.
Las Vegas Valley Water District

1001 S. Valley View Blvd.
Las Vegas, NV 89153

Email: sc.anderson@lvvwd.com
Attorneys for LVVWD and SNWA

Justina Caviglia, Esq.
6100 Neil Road
Reno, NV 89511

Email: jcaviglia@nvenergy.com
Attorney for Nevada Power Company

d/b/a NV Energy

Severin A. Carlson, Esq.
KAEMPFER CROWELL, LTD.
50 W. Liberty Street, Ste. 700

Reno, NV 89511
Attorney for Church of Jesus Christ of the

Latter-Day Saints

Tim Wilson P.E., State Engineer
Nevada Division of Water Resources Dept. of

Conservation and Natural Resources
901 South Stewart St., Ste. 2002

Carson City, NV 89701

Robert O. Kurth, Jr., Esq..
3420 North Buffalo Drive

Las Vegas, NV 89129
Attorney for 3335 Hillside, LLC

Paulina Williams, Esq.
BAKER BOTTS, LLP

98 San Jacinto Blvd., Ste. 1500
Austin, TX 78701

Attorney for Georgia Pacific Corporation

Laura A. Shroeder, Esq.
Therese A. Ure, Esq.

10615 Double R Blvd., Ste. 100
Reno, NV 89521

Attorneys for City of North Las Vegas
and Bedroc

Sylvia Harrison, Esq.
Sarah Ferguson, Esq.

McDONALD CARANO LLP
100 West Liberty Street, 10th Floor

Reno, NV 89501
Attorney for Georgia Pacific Corporation and

Republic Environmental Technologies Inc.

Bradley J. Herrema,Esq.
BROWNSTEIN HYATT

FARBER SCHRECK
100 N. City Parkway, Suite 1600

Las Vegas, Nevada 89106
Attorney for Coyote Springs Investment, LLC

Kent R. Robinson, Esq.
Therese M. Shanks, Esq.

ROBINSON SHARP SULLIVAN & BRUST

Karen Peterson, Esq.
ALLISON MacKENZIE, LTD.

402 North Division Street
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71 Washington Street

Reno, NV 89503
Attorney for Coyote Springs Investment, LLC

Carson City, Nevada 89703
Attorney for Vidler Water Company, Inc. and

Lincoln County Water District

Dylan V. Frehner, Esq.
Lincoln County District Attorney

P.O. Box 60
Pioche, NV 89043

Attorney for Lincoln County Water
District

Karen Glasgow, Esq.
Office of the Regional Solicitor

San Francisco Field Office
U.S. Department of the Interior

333 Bush Street, Suite 775
San Francisco, CA 94104

Attorney for National Park Service

Alex Flangas, Esq.
50 West Liberty Street, Suite 700

Reno, NV 89501
Attorney for Nevada Cogeneration

Associates Nos. 1 and 2

Larry Brundy
P.O. Box 136

Moapa, NV 89025

Beth Baldwin, Esq.
Richard Berley, Esq.

ZIONTZ CHESTNUT
Fourth And Blanchard Building
2101 Fourth Avenue, Suite 1230
Seattle, Washington 98121-2331

Attorneys for Moapa Band of Paiute
Indians

Casa De Warm Springs, LLC
1000 N. Green Valley Pkwy, #440-350

Henderson, NV 89074

SteveKing, Esq.
227 River Road

Dayton, NV 89403
Attorney for Muddy Valley Irrigation

Company

Clark County
500 S. Grand Central Pkwy, 6th Fl.

Las Vegas, NV 89155-1111

Greg Morrison, Esq.
50 W. Liberty St., Suite 750

Reno, NV 89501
Attorney for Moapa Valley Water

District

Mary K. Cloud
P.O. Box 31

Moapa, NV 89025

Clark County Coyote Springs Water
Resources GID

1001 S. Valley View Blvd.
Las Vegas, NV 89153

Don J. & Marsha L. Davis
P.O. Box 400

Moapa, NV 89025

Kelly Kolhoss
P.O. Box 232

Moapa, NV 89025

Luke Miller, Esq.
Office of the Regional Solicitor
U.S. Department of the Interior
2800 Cottage Way, Suite E1712

Sacramento, CA 95825
Attorney for U.S. Fish and Wildlife
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Service

Lake At Las Vegas Joint Venture, Inc. 1600
Lake Las Vegas Parkway

Henderson, NV 89011

Laker Plaza, Inc.
7181 Noon Rd.

Everson, WA 98247-9650

State of Nevada Department of
Transportation

1263 S. Stewart Street
Carson City, NV 89712

Global Hydrologic Services, Inc.
Mark D. Stock

561 Keystone A venue, #200
Reno, NV 89503-4331

Patrick Donnelly
Center for Biological Diversity

7345 S. Durango Dr.
B-107, Box 217

Las Vegas, NV 89113

Lisa Belenky
Center for Biological Diversity

1212 Broadway #800
Oakland, CA 94612

William O'Donnell
2780 S. Jones Blvd. Ste. 210

Las Vegas, NV 89146

State of Nevada, Dept. of Conservation
and Natural Resources
Division of State Parks

901 S. Stewart Street, Suite 5005
Carson City, NV 89701

Pacific Coast Building Products, Inc.
P.O. Box 364329

Las Vegas, NV 89036

S & R, Inc.
808 Shetland Road

Las Vegas, NV 89107

Technichrome
4709 Compass Bow Lane

Las Vegas, NV 89130

I hereby further certify that I issued and caused to be served the foregoingPETITION

FOR JUDICIAL REVIEW OF ORDER 1309 with a copy of this document via process server

on the 13th day of July, 2020:

Tim Wilson P.E., State Engineer
Nevada Division of Water Resources Dept. of Conservation and Natural Resources

901 South Stewart St., Ste. 2002
Carson City, NV 89701

/s/ Cheryl Becnel
An employee of Marquis Aurbach Coffing
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