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VS.

LINCOLN COUNTY WATER DISTRICT;
VIDLER WATER COMPANY, INC.;
COYOTE SPRINGS INVESTMENT, LLC;
NEVADA COGENERATION ASSOCIATES
NOS. 1 AND 2; APEX HOLDING
COMPANY, LLC; DRY LAKE WATER,
LLC; GEORGIA-PACIFIC GYPSUM, LLC;
REPUBLIC ENVIRONMENTAL
TECHNOLOGIES INC.; SIERRA PACIFIC
POWER COMPANY d/b/a NV ENERGY;
NEVADA POWER COMPANY d/b/a NV
ENERGY; THE CHURCH OF JESUS
CHRIST OF LATTER-DAY SAINTS;
MOAPA VALLEY WATER DISTRICT;
WESTERN ELITE ENVIRONMENTAL,
INC.; BEDROC LIMITED, LLC; CITY OF
NORTH LAS VEGAS; AND LAS VEGAS
VALLEY WATER DISTRICT,
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ENERGY; THE CHURCH OF JESUS
CHRIST OF LATTER-DAY SAINTS;
MOAPA VALLEY WATER DISTRICT;
WESTERN ELITE ENVIRONMENTAL,
INC.; BEDROC LIMITED, LLC; CITY OF
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VALLEY WATER DISTRICT,

Respondents. /
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Appellant,
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ENERGY; THE CHURCH OF JESUS
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MOAPA VALLEY WATER DISTRICT;
WESTERN ELITE ENVIRONMENTAL,
INC.; BEDROC LIMITED, LLC; CITY OF
NORTH LAS VEGAS; AND LAS VEGAS
VALLEY WATER DISTRICT,

Respondents. /
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RESPONDENTS’ JOINT SUR-REPLY

Pursuant to this Court’s Order Denying Motions for Judicial Notice and to
Strike and Granting Motion to File Sur-Reply, Respondents jointly submit this Sur-
Reply to the Appellants’ Joint Reply Brief (the “Reply”).

I. Introduction.

The State Engineer has never construed his statutory authority to include the
ability to combine multiple hydrographic basins into a single hydrographic basin.
The orders and rulings in the NRAP 28(f) Pamphlet (the “Pamphlet™) so confirm.
Indeed, the Pamphlet demonstrates that the State Engineer has treated individual
hydrographic basins separately, even where he believed multiple basins drew from
the same water source.

Rather than acknowledge the unprecedented language and impact of Order
1309, the State Engineer conflates Order 1309 with administrative orders that simply
“transcend basin boundary lines and apply to multiple administrative areas.” Reply,
13. But Order 1309 cannot properly be characterized as merely an administrative
order that applies to seven individual hydrographic basins because it merges those
seven basins into one new, superbasin, which substantively impacts the existing
water rights within those seven basins.

Order 1309 expressly creates a new hydrographic basin. 2 JA 390. This new

basin, named the “Lower White River Flow System Hydrographic Basin”, is



composed of seven previously distinct hydrographic basins. See id. (explaining that
the seven separate basins are “hereby delineated as a single hydrographic basin”).
Order 1309 further restricts existing water right holders’ groundwater pumping by
establishing a “maximum quantity of groundwater that may be pumped from the
Lower White River Flow System Hydrographic Basin on an average annual basis”.
Id. Not one of the orders and rulings in the Pamphlet imposes this type of substantive
restriction on existing water rights.

The Pamphlet belies the Appellants’ attempt to characterize Order 1309 as
mere “joint administration”. As discussed herein, Order 1309 is fundamentally
different from the administrative orders and rulings in the Pamphlet. Accordingly,
the Pamphlet confirms that Order 1309 is unprecedented.

II.  Prior to Order 1309, the State Engineer had Never “Jointly
Administered” Separate Hydrographic Basins by Combining Them
into One Single Basin.

The Appellants rely on the Pamphlet to argue that the State Engineer regularly
engages in “joint administration” of multiple basins. Respondents do not dispute
that the State Engineer has issued administrative rulings and orders that apply to
more than one hydrographic basin. However, this matter is the first time the State
Engineer has employed the term “joint administration” to mean combining multiple
hydrographic basins into a single hydrographic basin.

The Appellants describe several rulings and orders as “administering”



multiple hydrographic basins “under a joint perennial yield”. See Pamphlet, Table
of Contents (Tabs 1-13).! While the State Engineer assessed a combined perennial
yield for more than one hydrographic basin in the referenced rulings, the State
Engineer did not “administer” the individual basins as a single hydrographic basin.
To the contrary, the State Engineer combined each of the separate basin’s perennial
yields to determine whether there was water available for new water right
applications pursuant to NRS 533.370. The State Engineer then decided each
application by the specific basin.

For example, in Ruling 2286, the total combined perennial yield for the Susie
Creek Area Hydrographic Basin (Basin 50) and the Maggie Creek Area
Hydrographic Basin (Basin 51) was 6,000 afa. See Pamphlet, Ruling 2286, P00S.
Even with a combined perennial yield, the State Engineer did not combine the basins
into one. Rather, the State Engineer administered the basins individually by first
determining each basin’s perennial yield and then granting additional water rights in
the basin where there was unappropriated water. See id. at PO06.

These rulings demonstrate that the State Engineer has historically interpreted
his statutory authority to determine water availability and manage water rights on a

basin-by-basin basis even where hydrographic basins have a combined perennial

! These include Rulings 2286, 2524, 2792, 2865, 2922, 2947, 2955, 4479, 5988,
6031, 6139, 6322, and Order 1295 (Tabs 1-13 in the Pamphlet).



yield. Further, these rulings confirm that the State Engineer has never “jointly
administered” multiple basins by combining them into a single basin as he did in
Order 1309.

III. Order 1309 is Not “Joint Administration”.

The actions taken in the orders and rulings in the Pamphlet demonstrate that
Order 1309 is not “administrative”—even as the Appellants characterize that term.>
Order 1309 substantively alters the priorities of existing water rights (vested property
rights) within the seven separate basins. Rulings and orders that are administrative
in nature would not alter existing water rights, regardless of how many hydrographic
basins are subject to the ruling or order.

To be sure, orders that designate and describe basins or areas do not alter the
existing water right holders’ rights within those basins. See Pamphlet, Orders 708,
715, and 718; see also Order 1325 (available on the State Engineer’s website)
(explaining that “designating a basin pursuant to NRS 534.030 does not limit
established water rights nor does it restrict applications to appropriate underground
water”). Similarly, orders setting preferred uses in multiple basins do not modify

the existing rights within those basins. See Pamphlet, Orders 839, 872.

> The Appellants’ claim that the State Engineer has the authority to engage in
“administrative” actions at all is without statutory authority. However, the
Respondents accept the Appellants’ characterization of the orders and rulings in the
Pamphlet as being “administrative” for purposes of this Sur-Reply.



Additionally, orders granting petitions for adjudication of water rights under NRS
533.090 and taking proofs do not alter the existing rights in the individual
hydrographic basins. See Orders 1235 and 1237.

Likewise, statutorily authorized directives to water right holders in various
basins do not substantively alter existing water rights. See, e.g., Order 1162
(modifying the rules for well drilling “as long as the new well remains within the
same hydrographic basin as the delineated block™); Order 1251 (requiring water
right holders in various basins to install and maintain a totalizing meter); Order 1308
(establishing reserved groundwater quantities in hydrographic basins with
unappropriated groundwater even where basins had a combined perennial yield);
Order 1318 (establishing reporting requirements for meter installation and monthly
meter readings). None of these “administrative” orders change or restrict existing
water rights.

Order 1309, on the other hand, puts all the water right holders across seven
separate basins into a newly created basin. Order 1309 then restricts those existing
water right holders to an 8,000 afa pump cap. There is no statute that authorizes
either of these actions. Order 1309 is, therefore, not an “administrative’ order, even
under the Appellants’ definition of the term. The Appellants’ characterization of
Order 1309 as constituting “joint administration” does not render it so. Accordingly,

the Respondents were correct in asserting that Order 1309 is unprecedented.



DATED this 16th day of May, 2023.

COYOTE SPRINGS INVESTMENT, LLC
ROBISON, SHARP, SULLIVAN & BRUST
71 Washington Street
Reno, Nevada 89503

/s/ Hannah E. Winston
KENT R. ROBISON #1167
HANNAH E. WINSTON #14520

IN ASSOCIATION WITH:

BRADLEY J. HERREMA #10368

BROWNSTEIN HYATT FARBER SCHRECK, LLP
100 North City Parkway, Suite 1600

Las Vegas, Nevada 89106

WILLIAM L. COULTHARD #3927
COULTHARD LAW

840 South Ranch Drive, #4-627

Las Vegas, Nevada 89106

EMILIA K. CARGILL #6493
3100 State Route 168

P.O. Box 37010

Coyote Springs, Nevada 89037
Attorneys for Respondent
Coyote Springs Investment, LLC

LINCOLN COUNTY WATER DISTRICT
LINCOLN COUNTY DISTRICT ATTORNEY
181 North Main Street, Suite 205

P.O. Box 60

Pioche, Nevada 89043

Telephone: (775) 962-8073

/s/ Dylan V. Frehner
DYLAN V. FREHNER #9020




GREAT BASIN LAW
1783 Trek Trail

Reno, Nevada 89521
Telephone: (775)770-0386

/s/ Wayne O. Klomp
WAYNE O. KLOMP #10109

VIDLER WATER COMPANY, INC.
ALLISON MacKENZIE, LTD.

402 North Division Street

Carson City, Nevada 89703

Telephone: (775) 687-0202

/s/ Karen A. Peterson
KAREN A. PETERSON #366
ALIDA C. MOONEY #16282

GEORGIA-PACIFIC GYPSUM LLC AND
REPUBLIC ENVIRONMENTAL
TECHNOLOGIES, INC.

MCDONALD CARANO LLP

100 W. Liberty St., 10th Floor

Reno, Nevada 89505

/s/ Lucas Foletta
SYLVIA HARRISON #4106
LUCAS FOLETTA #12154
JANE SUSSKIND #15099

NEVADA COGENERATION ASSOCIATES
NOS.1 AND 2

DYER LAWRENCE, LLP

2805 Mountain Street

Carson CitY, Nevada 89703

(775) 885-1896

/s/ Francis C. Flaherty
FRANCIS C. FLAHERTY #5303
SUE S. MATUSKA #6051

APEX HOLDING COMPANY, LLC AND DRY
LAKE WATER, LLC

MARQUIS AURBACH

10001 Park Run Drive

Las Vegas, Nevada 89145

/s/ Christian T. Balducci
CHRISTIAN T. BALDUCCI #12688




CERTIFICATE OF SERVICE

[ certify that on the 16" day of May 2023, 1 served a copy of

RESPONDENTS’ JOINT SUR-REPLY upon all counsel of record:

~_ BY MAIL: I placed a true copy thereof enclosed in a sealed envelope
addressed as follows:

___ BY FACSIMILE: I transmitted a copy of the foregoing document this date
via telecopier to the facsimile number shown below:

_X  BY EMAIL: By emailing a copy of the foregoing document on this date to

the parties at the email addresses as follows:

PAUL G. TAGGART, ESQ.

TIMOTHY D. O’CONNOR, ESQ.

Taggart & Taggart, Ltd. '

Email: paul@legaltnt.com; tim@legaltnt.com
Attorneys for LVVWD and SNWA

STEVEN C. ANDERSON, ESQ.
Las Vegas Valley Water District

Email: Sc.anderson@lvvwd.com
Attorneys for LVVWD and SNWA

SCOTT LAKE. E.S(%. S

Center for Biological Diversity

Email: slake@biologicaldiversity.org
Attorney for Center for Biological Diversity

ROBERT A. DOTSON, ESQ.

JUSTIN C. VANCE, ESQ. .

Email: rdotson@dotsonlaw.legal / jvance(@dotsonlaw.legal
Attorneys for Muddy Valley Irrigation Company

STEVEN D. KING, ESQ.
Email: kingmont(@charter.net
Attorneys for Muddy Valley Irrigation Company

JORDAN W. MONTET
Marqluls Aurbach Coffing
il:

Email: jmontet@maclaw.com
Attorneys for Apex Holding Company, LLC and Dry Lake Water, LLC
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X BY ELECTRONIC SERVICE: by electronically filing and serving the
foregoing document with the Nevada Supreme Court's electronic filing

system:

JAMES N. BOLOTIN, ESQ.

AARON D. FORD, ES%

STEVEN G. SHEVORSKI, ESQ.

LAENA ST-JULES, ESQ.

KIEL B. IRELAND, ESQ.

OFFICE OF THE ATTORNEY GENERAL
Attorneys for Respondent State Engineer

BRADLEY J. HERREMA, ESQ.
BROWNSTEIN HYATT FARBER SCHRECK, LLP
Attorneys for Coyote Springs Investment, LLC

WILLIAM L. COULTHARD, ESQ.
COULTHARD LAW
Attorneys for Coyote Springs Investment, LLC

EMILIA K. CARGILL, ESQ.
Attorneys for Coyote Springs Investment, LLC

GREGORY H. MORRISON, ESQ.
PARSON BEHLE & LATIMER
Attorneys for Moapa Valley Water District

CHRISTIAN T. BALDUCCI, ESQ.
MARQUIS AURBACH COFFIN
Attorneys for Apex Holding Company, LLC and Dry Lake Water, LLC

SYLVIA HARRISON, ESQ.

LUCAS FOLETTA, ESQ.

JANE E. SUSSKIND, ESQ.

Attorneys for Georgia-Pacific Gypsum LLC
and Republic Environmental Technologies, Inc.

FRANCIS C. FLAHERTY, ESQ.

SUE MATUSKA, ESQ.

Attorneys for Nevada Cogeneration Association Nos. I and 2
SEVE A. CARLSON, ESQ.

SIHOMARA L. GRAVES, ESQ.

Attorneys for The Church of Jesus Christ of Latter-Day Saints



JUSTINA A. CAVIGLIA, ESQ.

MICHAEL D. KNOX, ESQ.

NEVADA ENERGY

Attorneys for Sierra Pacific Power Company, dba NV Energy
Nevada Power Company, dba NV Energy

THERESE A. URE-STIX, ESQ.

LAURA A. SCHROEDER, ESQ.

CAITLIN R. SKULAN, ESQ.

Attorneys for Bedroc and City of North Las Vegas

KAREN A. PETERSON, ESQ.

ALLISON MacKENZIE

Attorneys for Lincoln County Water District and Vidler Water
Company, Inc.

DYLAN V. FREHNER, ESQ.

LINCOLN COUNTY DISTRICT ATTORNEY

Attorneys for Lincoln County Water District and Vidler Water
Company, Inc.

WAYNE O. KLOMP, ESQ.

GREAT BASIN LAW

Attorneys for Lincoln County Water District and Vidler Water
Company, Inc.

DATED: This 16" day of May, 2023.

/s/ Christine O Brien

An Employee of Robison, Sharp, Sullivan & Brust
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