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MEMORANDUM OF POINTS AND AUTHORITIES!

A stay of the district court’s Order will maintain the 8,000 acre-feet annum
(“afa”) pumping cap established in Order 1309 which will protect senior water rights
and the Moapa dace in the Lower White River Flow System (“LWRFS”). Without
a stay of the district court’s Order SNWA will face irreparable harm its senior water
rights and the habitat of the endangered Moapa dace will be threatened. Lincoln
Vidler will not face irreparable harm if this Court stays the District Court’s Order
because Lincoln Vidler cannot use its water right to the detriment of senior water
right holders. This Court should maintain the status quo by staying the District
Court’s Order and allowing the State Engineer to use the 8,000 afa pumping cap to
protect senior water rights and the Moapa dace.

I. The District Court’s Order Creates Significant Uncertainty Regarding
The State Engineer’s Existing Authority To Protect Senior Water Rights.

The District Court’s Order calls into question the State Engineer’s authority
to jointly administer groundwater basins and conjunctively manage groundwater and
surface water. Without the authority of joint administration and conjunctive

management the State Engineer cannot effectively protect senior water rights.

' SNWA incorporates the arguments made in its Replies to the Responses to its
Motion for Stay filed by Coyote Springs Investments, LLC; Georgia-Pacific
Gypsum, LLC, and Republic Environmental Technologies, Inc.; Apex Holding
Company, LLC and Dry Lake Water, LLC’s; and the Church of Jesus Christ of
Latter-Day Saints.



Lincoln Vidler argues that SNWA failed to show that senior water rights and the
Moapa dace cannot be protected by other tools that exist in Nevada law.? Lincoln
Vidler ignores how the State Engineer’s existing powers are impacted by the District
Court’s Order. The district court held that the State Engineer is not authorized “to
combine basins for joint administration” or “to conjunctively manage . . . both
groundwater and surface flows he believes are occurring in the LWRFS.”*® Put
simply, the district court does not believe the State Engineer has the statutory
authority to consider the impacts of groundwater pumping in one basin on another
basin or impacts of groundwater development on surface water resources. This
holding greatly limits the State Engineer’s ability to protect senior water rights. For
example, Lincoln Vidler argues that the State Engineer could use his power to curtail
groundwater pumping to protect senior water rights instead of relying on Order
1309.% This argument fails because under the District Court’s Order it is unclear to
what extent the State Engineer can consider the impact of groundwater pumping on
other basins or surface water. Therefore, the State Engineer’s existing tools are
insufficient to protect senior water rights because of the legal uncertainty created by

the District Court’s Order.

2 Lincoln Vidler’s Resp. to SNWA’s Mot. for Stay at 3.

3 Appendix for SNWA’s Motion for Stay (“APP MFS”) at 215-16 (Findings of Fact,
Conclusions of Law, and Order Granting Petitions for Judicial Review at 27-28).

4 Lincoln Vidler’s Resp. to SNWA’s Mot. for Stay at 4.
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In a related issue, Lincoln Vidler argues that the State Engineer will be able
to use his existing tools to protect senior water rights without conflicting with this
Court’s jurisdiction over Order 1309.> This argument fails. Under Nevada law an
administrative agency cannot interfere with a Court’s jurisdiction over the subject
matter of an appeal.® Lincoln Vidler fails to explain how the State Engineer can take
actions to protect senior water rights without conflicting with this Court’s
jurisdiction. Any action the State Engineer would take using his existing tools to
protect senior water rights would necessarily involve joint administration and
conjunctive management because of the hydrological connectivity in the LWRFS.”
Therefore, the State Engineer cannot use his existing statutory tools to protect senior
water rights without conflicting with this Court’s jurisdiction over SNWA’s appeal.

1I. SNWA Will Suffer Irreparable Harm If A Stay Is Denied.

SNWA, as a senior water right holder, will suffer irreparable harm if this
Court does not issue a stay of the District Court’s Order. Lincoln Vidler argues that

SNWA provided no evidence that its surface rights will be reduced if Order 1309 is

> Lincoln Vidler’s Resp. to SNWA’s Mot. for Stay at 5.

S Westside Charter Service, Inc. v. Grey Line Tours of Southern Nevada, 99 Nev.
456,459 664 P.2d 351, 353 (1983)( “The Court’s jurisdiction over the subject matter
of an appeal must be complete and not subject to [interference] . . . by concurrent
action by the administrative body.”).

7 APP MFS at 54 (Order 1309 at 54) (In Order 1309 the State Engineer found that
the LWREFS shares “both a unique and close hydrologic connection and virtually all
the same source and supply of water, and therefore will benefit from joint and
conjunctive management.”).



not stayed.® Lincoln Vidler ignores the State Engineer’s finding in Order 1309 that
groundwater pumping that exceeds 8,000 afa in the LWRFS will threaten senior
water right holders.” The district court found no error with this conclusion.
Furthermore, the threat of groundwater pumping above 8,000 afa is not speculative.
Coyote Springs Investments, LLC has admitted that it plans to pump an additional
536 afa of groundwater pumping during the pendency of SNWA’s appeal.'®
Therefore, SNWA faces the imminent threat that its surface water rights will be
reduced if this Court does not issue a stay of the District Court’s Order.

Lincoln Vidler also argues that recent evidence suggests there is no immediate
threat of irreparable harm to senior water rights and the Moapa dace.!! While this
Court is not directly reviewing factual and scientific decisions made by the State
Engineer, when considering any factual or scientific issue as it relates to the Motion
for Stay this Court should defer to the expertise of the State Engineer.'?> The State

Engineer received numerous expert reports and relied on almost a decade’s of water

8 Lincoln Vidler’s Resp. to SNWA’s Mot. for Stay at 6.

? APP MFS at 63 (Order 1309 at 63).

10 APP MFS at 144 (Transcript from District Court Hearing on SNWA’s Motion for
Stay at 41:4-12).

' Lincoln Vidler’s Resp. to SNWA’s Mot. for Stay at 6-7.

12 Revert v. Ray, 95 Nev. 782, 786, 603 P.2d 262, 264 (1979) (When reviewing a
decision or order of the State Engineer, the court may not "pass upon the credibility
of the witness nor reweigh the evidence."). The Legislature has specified that "[t]he
decision of the State Engineer shall be prima facie correct, and the burden of proof
shall be upon the party attacking the same." NRS 533.450(10); see also Revert, 95
Nev. at 786, 603 P.2d at 264.



level data to support his finding that groundwater pumping in the LWRFS that
exceeds 8,000 afa will impact senior water right holders and the Moapa dace.
Regardless of any new evidence this Court should defer to the State Engineer’s
expertise in evaluating scientific evidence regarding the threat of irreparable harm
to senior water rights and the Moapa dace.

III. Respondents Have No Right To Use Their Water Right To The Detriment
Of Senior Water Right Holders.

Respondents do not face irreparable harm by not being able to increase their
groundwater pumping that will conflict with senior water right holders. Lincoln
Vidler falsely claim they have suffered and will continue to suffer irreparable harm
because the 8,000 afa cap prevents them from using their junior water rights.'
Lincoln Vidler has no right to use its water right if it conflicts with a senior water
right.!*  Therefore, Lincoln Vidler will not suffer irreparable harm if it is not

permitted to use its water right if the District Court’s Order is stayed.

IV. Conclusion

For the aforementioned reasons this Court should grant SNWA’s Motion to

Stay the District Court’s Order.

13 Lincoln Vidler Resp. to SNWA’s Mot. for Stay at 9.

4 See NRS 533.085, NRS 534.110(5), NRS 533.430(1) (“[e]very permit to
appropriate water, and every certificate of appropriation granted under any permit
by the State Engineer upon any stream or stream system under the provisions of NRS
533.087 to 533.235, inclusive, shall be, and the same is hereby declared to be, subject
to existing rights . . . ) (emphasis added).



AFFIRMATION
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APPENDIX INDEX

Exhibit | Description Bate Stamp

1. Order 1309 APP MFS 1-68

2. Interim Order 1303 APP MFS 69-87

3. CSI’s Opposition to LVVWD & SNWA’s | APP MFS 68-103
Motion for Stay Pending Appeal

+ Transcript of Hearing regarding LVVWD & | APP MFS 104-188
SNWA’s Motion for Stay Pending Appeal

5. Findings of Fact, Conclusions of Law, and | APP MFS 189-228
Order Granting Petitions for Judicial Review

6. Addendum and Clarification to Court’s | APP MFS 229-234
Findings of Fact, Conclusions of Law, and
Order Granting Petitions for Judicial Review

7. Court Minutes from May 16", 2022 APP MFS 235-236

8. SNWA & LVVWD Assessment of the Moapa | APP MFS 237-239
Dace and other Groundwater-Dependent
Special Status Species in the Lower White River
Flow System

0. APP MFS 240-314 Intentionally Omitted APP MFS 240-314

10. Amended Notice of Hearing August 26", 2019 | APP MFS 315-332

11. Prehearing Conference on August 8", 2019 APP MFS 333-366

12. CSI'’s Stipulation to SNWA’s Intervention APP MFS 367-383

13. SNWA’s Motion to Intervene APP MFS 384-401
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