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IN THE SUPREME COURT OF THE STATE OF NEVADA 

 

MUDDY VALLEY IRRIGATION 

COMPANY, 

 

 Appellant, 

 

 vs. 

 

ADAM SULLIVAN, P.E., NEVADA 

STATE ENGINEER, DIVISION OF 

WATER RESOURCES, 

DEPARTMENT OF CONSERVATION 

AND NATURAL RESOURCES; 

LAS VEGAS VALLEY WATER 

DISTRICT; SOUTHERN NEVADA 

WATER AUTHORITY; COYOTE 

SPRINGS INVESTMENT, LLC; APEX 

HOLDING COMPANY, LLC; DRY 

LAKE WATER, LLC; CENTER FOR 

BIOLOGICAL DIVERSITY; NEVADA 

COGENERATION ASSOCIATES 

NOS. 1 AND 2; GEORGIA-PACIFIC 

GYPSUM, LLC; REPUBLIC 

ENVIRONMENTAL 

TECHNOLOGIES, INC.; LINCOLN 

COUNTY WATER DISTRICT; 

VIDLER WATER COMPANY, INC.; 

SIERRA PACIFIC POWER 

COMPANY, d/b/a NV ENERGY AND 

NEVADA POWER COMPANY, d/b/a 

NV ENERGY; MOAPA VALLEY 

WATER DISTRICT; THE CHURCH 

OF JESUS CHRIST OF LATTER-DAY 

SAINTS; CITY OF NORTH 

LAS VEGAS; WESTERN ELITE 

ENVIRONMENTAL, INC.; and 

BEDROC LIMITED, LLC, 

 

 Respondents. 

  

 

 

 

 

Case No. 84809 

 

Electronically Filed
Jun 03 2022 10:22 a.m.
Elizabeth A. Brown
Clerk of Supreme Court
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THE STATE ENGINEER’S AND 

THE CENTER FOR BIOLOGICAL DIVERSITY’S 

JOINT MOTION TO CONSOLIDATE APPEALS AND MODIFY CAPTION 

 

 Appellant, Adam Sullivan, P.E., in his capacity as the Nevada State Engineer, 

Department of Conservation and Natural Resources, Division of Water Resources 

(hereafter “State Engineer”), by and through counsel, Nevada Attorney General 

Aaron D. Ford, Chief Litigation Counsel Steve Shevorski, Senior Deputy Attorney 

General James N. Bolotin, and Deputy Solicitor General Kiel B. Ireland, and 

Appellant, the Center for Biological Diversity, by and through counsel Scott Lake, 

hereby file this Joint Motion to Consolidate Appeals and Modify Caption.  This 

Motion1 is based upon the following memorandum of points and authorities, and 

papers on file in this case. 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

The underlying appeal in this case filed by the Muddy Valley Irrigation 

Company (“MVIC”), and those appeals filed by the State Engineer in Case 

 
1 This Motion was originally filed on June 1, 2022, solely in Case No. 84739.  

Counsel was unaware that it needed to be filed in all cases for which consolidation is 

requested.  This Motion was subsequently filed in Case Nos. 84741 and 84742 on 

June 2, 2022, to comply with this requirement.  While the previously filed Motion also 

sought consolidation of the instant appeal taken by MVIC, this appeal was not yet 

docketed, and the State Engineer attached the notice of appeal from the district court.  

To continue complying with the Court’s requirement, this Motion is now filed in Case 

No. 84809 since it has been docketed.  Exhibit 1 from the previous filings (MVIC’s 

Notice of Appeal filed at the district court) is intentionally omitted from this filing. 
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No. 84739, the Southern Nevada Water Authority (“SNWA”) in Case No. 84741, 

and the Center for Biological Diversity (“the Center”) in Case No. 84742 should be 

consolidated under Case No. 84739 (as the first-filed appeal).  While the four 

Appellants stand in different shoes, with different individual interests and missions, 

all four appeals challenge and seek reversal of (in whole or in part) the same district 

court order and seek reinstatement of (in whole or in part) the State Engineer’s 

Order 1309.  In accordance with the requested consolidation, the State Engineer and 

the Center likewise request that the caption be modified to reflect the State Engineer, 

SNWA, the Center, and MVIC be designated as the Appellants in the consolidated 

action.   

II. LEGAL AUTHORITY 

 Pursuant to NRAP 3(b)(2), “[w]hen the parties have filed separate timely 

notices of appeal, the appeals may be joined or consolidated by the court upon its 

own motion or upon motion of a party.”  Likewise, although this case does not 

involve cross-appeals, NRAP 28.1 provides that the designation of the appellant in 

the caption may be modified by the parties’ agreement or by court order.   

III. PROCEDURAL AND FACTUAL BACKGROUND 

Following a lengthy administrative process, the State Engineer issued 

Order 1309 on June 15, 2020, delineating the interconnected Lower White River 

Flow System (“LWRFS”) as a single administrative unit sharing a common supply 
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of water and finding that 8,000 acre-feet annually was the maximum quantity of 

groundwater that could be pumped from the area without causing declines to spring 

flows or flows in the fully decreed Muddy River and adversely impacting the 

endangered Moapa dace.  See Exhibit 2, Order 1309.  

Subsequently, eight petitions for judicial review were timely filed pursuant to 

NRS 533.450, including by SNWA, the Center, and MVIC.  See Exhibits 3–10, 

Petitions for Judicial Review Challenging Order 1309 without Exhibits.  While most 

of the petitions for judicial review sought the complete reversal and vacation of 

Order 1309, those filed by SNWA, the Center, and MVIC challenged more limited 

aspects of Order 1309 while supporting the State Engineer’s authority to make 

factual findings like those in Order 1309.  See Exhibits 3, 5, and 7.  Specifically, 

SNWA requested “that the Court order the State Engineer to amend Order 1309 to 

remove or strike findings made therein regarding conflicts with senior water rights” 

while explicitly not “seek[ing] relief from any other portion of Order 1309.”  See 

Exhibit 3, p. 8.  Likewise, the Center agreed that the State Engineer had the authority 

to issue Order 1309, but filed a petition for judicial review seeking “an Order 

amending Order 1309” to remove or strike certain factual findings therein, directing 

the State Engineer to consider environmental consequences, and “directing the State 

Engineer to prohibit all carbonate groundwater pumping within the geographic 

boundary of the Lower White River Flow System, including Kane Springs Valley, 
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until a new sustainable limit is determined by the State Engineer.”  See Exhibit 7, 

p. 18.  Similarly, MVIC’s petition requested that the district court “order the State 

Engineer to amend Order 1309 to strike the findings regarding conflicts with senior 

water rights” found at page 61 of Order 1309 but argued that the State Engineer has 

authority (if not a duty) under both statutory law and the Muddy River Decree to 

conjunctively manage the resource, i.e., limiting groundwater pumping to protect its 

decreed surface water rights.  See Exhibit 5, p. 5. 

Once the deadline had run, and all timely petitions challenging Order 1309 

had been filed, the district court ordered consolidation of all the petitions 

then-pending in Clark County on August 17, 2020.  See Exhibit 11, Order Granting 

Consolidation.  On September 15, 2020, the district court granted the Joint 

Stipulation for Joint Intervention, allowing each petitioner to intervene in each 

other’s petitions.  See Exhibit 12, Joint Stipulation for Joint Intervention.  On 

February 26, 2021, the Court also ultimately ordered that all other pending motions 

to intervene (including those filed by non-petitioner intervenors) were granted.  See 

Exhibit 13, Order Granting Motion to Intervene.   

On May 26, 2021, the parties stipulated to consolidation of the petition filed 

by Lincoln County Water District and Vidler Water Company once its venue was 

transferred from Lincoln County to Clark County.  See Exhibit 14, Stipulation for 

Consolidation.  Lincoln County Water District and Vidler Water Company then 
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stipulated to mutual intervention with each petitioner and intervenor, except for 

SNWA and MVIC.  See Exhibit 15, all Notices of Entry of Orders on Stipulations 

to Intervene between Lincoln County Water District and Vidler Water Company and 

other parties.  The Court ultimately likewise ordered mutual intervention between 

Lincoln County Water District and Vidler Water Company, SNWA, and MVIC.  See 

Exhibit 16, Order Granting SNWA and MVIC Intervention dated July 9, 2021; 

Exhibit 17, Order Granting Lincoln County Water District and Vidler Water 

Company Intervention in Petitions of SNWA and MVIC dated September 13, 2021. 

 Following a full briefing and oral argument, the district court issued its 

Findings of Fact, Conclusions of Law, and Order Granting Petitions for Judicial 

Review (“Order Vacating Order 1309”) on April 19, 2022.  Therein, the district court 

found that State Engineer lacked authority to jointly administer the area delineated 

as the LWRFS, lacked authority to engage in conjunctive management of water 

resources (i.e., managing surface water and groundwater together under prior 

appropriation), and violated certain Petitioners’ due process rights during the 

administrative process preceding Order 1309.  See generally Exhibit 18, Order 

Vacating Order 1309.  Based on these conclusions, the district court found that 

Order 1309 was arbitrary and capricious, void, and vacated Order 1309 in its 

entirety, and did not reach the question of whether substantial evidence supports 

Order 1309.  See id., p. 35.  Further, the district court expressly granted the petitions 
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for judicial review filed by Lincoln County Water District and Vidler Water 

Company, Inc., Coyote Springs Investment, LLC, Apex Holding Company, LLC 

and Dry Lake Water, LLC, Nevada Cogeneration Associates Nos. 1 and 2, and 

Georgia-Pacific Gypsum LLC and Republic Environmental Technologies, Inc.  

See id., pp. 35–36.  

Notably in the Order Vacating Order 1309, the district court did not expressly 

address the petitions filed by SNWA, the Las Vegas Valley Water District 

(“LVVWD”), the Center, or MVIC.  However, on May 13, 2022, the district court 

issued its Addendum and Clarification to Court’s Findings of Fact, Conclusions of 

Law, and Order Granting Petitions for Judicial Review Filed on April 19, 2022 

(“Addendum and Clarification of Order Vacating Order 1309”).  See Exhibit 19, 

Addendum and Clarification of Order Vacating Order 1309.  Therein, the district 

court noted that SNWA, LVVWD, the Center, and MVIC “supported the Nevada 

State Engineer’s Position that Order 1309 did not exceed the State Engineer’s 

statutory authority nor violated participant’s due process rights” but did challenge 

some “factual findings as not being supported by substantial evidence.”  Id., p. 2.  

The district court then specifically DISMISSED the petitions for judicial review to 

the extent they “support the position that Nevada State Engineer did not exceed his 

statutory authority and provided due process in issuing Order 1309.”  Id.  The State 

Engineer, SNWA, the Center, and MVIC all subsequently appealed, seeking reversal 
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of the Order Vacating Order 1309 and reinstatement of Order 1309, in whole or 

in part.  

IV. ARGUMENT 

While undersigned counsel are unaware of any precedent from this Court 

regarding the standard for consolidating appeals, apart from consolidation being 

permitted under NRAP 3(b), the appeals at issue here should be consolidated.  

Judicial economy, the economy of the parties, and common-sense dictate that these 

four appeals should be consolidated, and should be briefed simultaneously and heard 

during one oral argument (if oral argument is requested).   

All four appeals stem from the same administrative process, same 

administrative record, and the same consolidated district court action regarding the 

same decision of the State Engineer, Order 1309, wherein briefing and oral argument 

occurred simultaneously.  Furthermore, all four appeals challenge the same, single 

district court Order Vacating Order 1309 and the subsequent Addendum and 

Clarification of that Order.  While there may be differences in the extent to which 

each of the Appellants seek to reverse the Order Vacating Order 1309 and reinstate 

Order 1309, all appeals seek to reverse (1) the district court’s finding that the State 

Engineer lacks the authority to delineate and jointly administer the LWRFS as a 

single administrative unit, based on substantial scientific evidence showing that this 

is one interconnected aquifer, sharing the same, single supply of water; (2) the 
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district court’s finding that the State Engineer lacks the authority to conjunctively 

manage groundwater and surface water (i.e., limit groundwater pumping to protect 

more senior, decreed surface water rights); and (3) the district court’s finding that 

the State Engineer did not provide adequate due process to those Petitioners whose 

petitions were granted through notice and the ability to be heard during the 

administrative process, including an evidentiary hearing, preceding the State 

Engineer’s rendition of Order 1309.  Lastly, based on the district court proceedings, 

all Appellants also likely seek to argue that Order 1309, or portions thereof, was 

based on substantial evidence in the State Engineer’s record (despite the district 

court declining to reach that issue). 

In summation, the questions involved in all four appeals from the Order 

Vacating Order 1309, and the subsequent Addendum and Clarification, are 

sufficiently related so as to make consolidation of the appeals prudent.  Such 

consolidation will expedite the consideration of the appeals, and the issues therein, 

and makes the best use of the resources of the Court and the parties.   

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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V. CONCLUSION 

The State Engineer and the Center respectfully request that the Court 

consolidate this appeal with those taken by the State Engineer, SNWA, and the 

Center, and modify the caption such that these four parties are designated as 

Appellants.   

 RESPECTFULLY SUBMITTED this 3rd day of June, 2022. 

 AARON D. FORD 

 Attorney General 

 

 By: /s/ James N. Bolotin  

STEVE SHEVORSKI (Bar No. 8256) 

  Chief Litigation Counsel 

JAMES N. BOLOTIN (Bar No. 13829) 

  Senior Deputy Attorney General 

KIEL B. IRELAND (Bar No. 15368) 

  Deputy Solicitor General 

100 North Carson Street 

Carson City, NV 89701-4717 

T: (775) 684-1231 

E: sshevorski@ag.nv.gov  

 jbolotin@ag.nv.gov  

 kireland@ag.nv.gov  

Attorneys for Appellant  

  State Engineer 

 

 By: /s/ Scott Lake  

SCOTT LAKE (Bar No. 15765) 

Center For Biological Diversity 

P.O. Box 6205 

Reno, NV 89513 

T: (802) 299-7495 

E: slake@biologicaldiversity.org  

Attorney for Appellant 

  The Center for Biological Diversity 

mailto:sshevorski@ag.nv.gov
mailto:jbolotin@ag.nv.gov
mailto:kireland@ag.nv.gov
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CERTIFICATE OF SERVICE 

 I certify that I am an employee of the Office of the Attorney General and that 

on this 3rd day of June, 2022, I served a copy of the foregoing THE STATE 

ENGINEER’S AND THE CENTER FOR BIOLOGICAL DIVERSITY’S JOINT 

MOTION TO CONSOLIDATE APPEALS AND MODIFY CAPTION, by 

electronic service to the participants in this case who are registered with the Nevada 

Supreme Court’s EFlex Electronic Filing System: 

Scott Robert Lake, Esq. 

E: slake@biologicaldiversity.org 

 

Paul G. Taggart, Esq. 

E: paul@legaltnt.com  

 

Steven C. Anderson, Esq. 

E: sc.anderson@lvvwd.com  

 

Robert A. Dotson, Esq. 

Justin C. Vance, Esq. 

E: rdotson@dotsonlaw.legal  

 jvance@dotsonlaw.legal  

 

Bradley J. Herrema, Esq. 

E: bherrema@bhfs.com  

 

Kent R. Robison, Esq. 

Hannah E. Winston, Esq. 

E: krobison@rssblaw.com  

 hwinston@rssblaw.com  

 

William L. Coulthard, Esq. 

E: wlc@coulthardlaw.com  

 

 

Dylan V. Frehner 

E: dfrehner@lincolncountynv.gov  

 

Wayne O. Klomp, Esq. 

E: wayne@greatbasinlawyer.com  

 

Karen A. Peterson, Esq. 

E: kpeterson@allisonmackenzie.com 

 

Severin A. Carlson, Esq. 

Sihomara L. Graves, Esq. 

E: scarlson@kcnvlaw.com 

 sgraves@kcnvlaw.com  

 

Gregory H. Morrison, Esq. 

E: gmorrison@parsonsbehle.com 

 

Justina A. Caviglia, Esq. 

Michael D. Knox, Esq. 

E: jcaviglia@nvenergy.com  

 mknox@nvenergy.com  

 

Francis C. Flaherty, Esq. 

E: fflaherty@dyerlawrence.com  

 

 

mailto:slake@biologicaldiversity.org
mailto:paul@legaltnt.com
mailto:sc.anderson@lvvwd.com
mailto:rdotson@dotsonlaw.legal
mailto:jvance@dotsonlaw.legal
mailto:bherrema@bhfs.com
mailto:krobison@rssblaw.com
mailto:hwinston@rssblaw.com
mailto:wlc@coulthardlaw.com
mailto:dfrehner@lincolncountynv.gov
mailto:wayne@greatbasinlawyer.com
mailto:kpeterson@allisonmackenzie.com
mailto:scarlson@kcnvlaw.com
mailto:sgraves@kcnvlaw.com
mailto:gmorrison@parsonsbehle.com
mailto:jcaviglia@nvenergy.com
mailto:mknox@nvenergy.com
mailto:fflaherty@dyerlawrence.com
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Emilia K. Cargill, Esq.  

E: emilia.cargill@coyotesprings.com  

 

Christian T. Balducci, Esq. 

E: cbalducci@maclaw.com 

 

Sarah A. Ferguson, Esq. 

E: sferguson@mcdonaldcarano.com  

 

Lisa T. Belenky, Esq, 

E: lbelenky@biologicaldiversity.org  

Laura A. Schroeder, Esq. 

Therese A. Ure Stix, Esq. 

Caitlin R. Skulan, Esq. 

E: counsel@water-law.com  

 

 

and via email service to: 

 

Thomas P. Duensing, Esq. 

E: Tom@legaltnt.com  

 

Steven D. King, Esq. 

E: kingmont@charter.net 

Sylvia L. Harrison, Esq. 

Lucas M. Foletta, Esq. 

E: sharrison@mcdonaldcarano.com 

 lfoletta@mcdonaldcarano.com 

 

Jordan W. Montet, Esq. 

E: jmontet@maclaw.com 

 

  /s/ Dorene A. Wright  

  

mailto:emilia.cargill@coyotesprings.com
mailto:cbalducci@maclaw.com
mailto:sferguson@mcdonaldcarano.com
mailto:lbelenky@biologicaldiversity.org
mailto:counsel@water-law.com
mailto:Tom@legaltnt.com
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INDEX OF EXHIBITS 

 

EXHIBIT 

NO. 

EXHIBIT DESCRIPTION NUMBER 

OF PAGES 

1.  [Intentionally Omitted] 1 

2.  State Engineer’s Order 1309 dated June 15, 2020 69 

3.  LVVWD and SNWA’s Petition for Judicial 

Review of Order 1309 filed June 17, 2020 

13 

4.  CSI’s Petition for Judicial Review of Nevada 

State Engineer Order 1309 filed July 9, 2020 

33 

5.  MVIC’s Petition for Judicial Review of 

Order 1309 filed July 14, 2020 

11 

6.  Lincoln County Water District (“LCWD”) and 

Vidler Water Company’s (“Vidler”) Petition for 

Judicial Review filed July 13, 2020 

17 

7.  The Center’s Petition for Judicial Review of 

Order 1309 filed July 13, 2020 

25 

8.  Apex and Dry Lake’s Petition for Judicial 

Review of Order 1309 filed July 10, 2020 

20 

9.  Georgia-Pacific and Republic’s Petition for 

Judicial Review of Order 1309 filed July 15, 

2020 

21 

10.  NCA Nos. 1 and 2’s Petition for Judicial Review 

filed July 15, 2020 

20 

11.  Order Granting Consolidation dated 

August 17, 2020 

3 

12.  Order Approving Joint Stipulation for Joint 

Intervention filed September 15, 2020 

 

4 



Page 14 of 14 

EXHIBIT 

NO. 

EXHIBIT DESCRIPTION NUMBER 

OF PAGES 

13.  Order Granting Motions to Intervene filed 

February 26, 2021 

5 

14.  Stipulation for Consolidation filed May 26, 2021 10 

15.  Notices of Entry of LCWD and Vidler’s 

Stipulations and Orders Regarding Intervention 

and Briefing Schedule filed June 25, 2021 

126 

16.  Order Granting (SNWA and MVIC’s) Motions to 

Intervene filed July 9, 2021 

10 

17.  Order Granting Intervention (by LCWD and 

Vidler) filed September 13, 2021 

7 

18.  Findings of Fact, Conclusions of Law, and 

Order Granting Petitions for Judicial Review 

filed April 19, 2022 

41 

19.  Addendum and Clarification to Court’s 

Findings of Fact, Conclusions of Law, and Order 

Granting Petitions for Judicial Review Filed on 

April 19, 2022, filed May 13, 2022 

7 
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