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MEMORANDUM OF POINTS AND AUTHORITIES 

Lincoln Vidler’s Motion to Dismiss is meritless.  SNWA participated in the 

proceedings below as both a petitioner (challenging a discrete finding in Order 

1309), and a respondent (defending the remainder of Order 1309).1  SNWA clearly 

has standing, as a respondent below, to appeal the complete vacation of Order 1309. 

SNWA is responsible for assuring a sustainable water supply for millions of 

Nevadans.  The Colorado River is the primary source of water for those Nevadans, 

but climate change and drought have limited that supply.  To augment projected 

decreases in the Colorado River supply, SNWA acquired senior surface water rights 

in the Muddy River.2  Now Muddy River surface water is being captured by 

groundwater pumping in the Lower White River Flow System Hydrographic Basin 

(“LWRFS”).3  The State Engineer issued Order 1309 to protect senior water rights 

in the Muddy River, including those held by SNWA, from further capture from the 

pumping of junior groundwater rights in the LWRFS.4  SNWA has standing to 

appeal the vacation of Order 1309 because, without Order 1309, SNWA’s Muddy 

River water rights (a real property right) will be adversely and substantially affected. 

SNWA also has a vital interest in the survival on the Moapa dace, an 

endangered fish that lives exclusively in the headwaters of the Muddy River.  SNWA 

works in cooperation with the United States Fish and Wildlife Service to maintain 
 

1 App. for SNWA’s Response to Lincoln Vidler’s Mot. to Dismiss (“Mot. Dismiss 
App.”) Vol. 1 at 30:17-18, 31:7-9; 79: fn 5, 88:5-89:9; 144:8-147:2, 170:7-9. 
2 Mot. Dismiss App., Vol. 1 at 15-20. 
3 App. for Appellant SNWA’s Emergency Mot. for Stay (“Mot. Stay App.”) Vol. 1 
at 64, Doc. No. 22-17746. 
4 See Mot. Stay App. Vol. 1 at 65-66, Doc. No. 22-17746. 
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Moapa dace habitat, and SNWA owns and operates the Warm Springs Natural Area 

at the headwater springs of the Muddy River.5  A direct linkage exists between 

groundwater pumping in the LWRFS and the spring flow for that habitat, so 

increased pumping in the LWRFS will further impact the Moapa dace.6  If pumping 

increases, adverse impacts to the Moapa dace will increase and current pumping, 

including pumping for power plants and existing customers in Moapa, Nevada, will 

face curtailment.  SNWA’s ownership of the Warm Springs Natural Area, its 

stewardship of the Moapa dace, its senior decreed surface-water rights, and its 

interest in avoiding a water crisis in southern Nevada, represent property rights and 

other interests that are adversely and substantially affected by the vacation of Order 

1309.   

Finally, the Las Vegas Valley Water District (“LVVWD”) is a member of 

SNWA and is the appointed general manager for the general improvement district 

that would provide water and sewer service to a land development in the LWRFS.7  

SNWA certainly has a cognizable legal interest in assuring that its member, 

LVVWD, is not required to serve a residential development if no sustainable water 

rights exist for the project, or if pumping groundwater for that development would 

violate the Endangered Species Act by harming the Moapa dace.8  

 
5 Mot. Stay App. Vol. 2 at 238, Doc. No. 22-17447.  
6 See Mot. Dismiss App. Vol. 1 at 13 (water level responses show hydrological 
connection between groundwater pumping throughout LWRFS). 
7 Mot. Dismiss App. Vol 1 at 11. 
8 See Mot. Stay App. Vol 1 at 46 (State Engineer found that ESA liability for “take” 
of Moapa dace would extend to the State Engineer and other groundwater users in 
the LWRFS). 
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The main purpose of Order 1309 was to determine the amount of groundwater 

that could be sustainably pumped without adversely impacting Muddy River water 

rights and the Moapa dace.9  The District Court vacated Order 1309 and impaired 

the State Engineer’s ability to protect SNWA’s senior water rights and the Moapa 

dace.  Therefore, SNWA is aggrieved by the District Court Order and has standing 

to appeal the order under NRAP 3A(a).   

PROCEDURAL BACKGROUND 

After an extensive administrative hearing the Nevada State Engineer issued 

Order 1309.10  SNWA was a party to the administrative hearing.  In Order 1309 the 

State Engineer designated the LWRFS as a single groundwater aquifer,11 and set an 

8,000 acre-feet annum (“afa”) pumping cap to protect senior water rights in the 

Muddy River and the endangered Moapa dace.12 

SNWA, and seven other parties, filed petitions for judicial review of Order 

1309.13  All the parties, except Lincoln Vidler, executed a stipulation for each 

petitioner to intervene in each petition (thereby conceding to party status and appeal 

 
9 See Mot. Stay App. Vol. 1 at 65-66, Doc. No. 22-17446. 
10 Mot. Stay App. Vol. 1 at 66, Doc No. 22-17446. 
11 Mot. Stay App. Vol. 1 at 66, Doc No. 22-17446. 
12 Mot. Stay App. Vol. 1 at 66, Doc No. 22-17446. 
13 SNWA’s Docketing Statement, Doc 22-19344; Mot. Stay App. Vol. 2 at 189:16-
26, Doc No. 17447.  Petitioners are Apex Holding Company, LLC and Dry Lake 
Water, LLC; the Center for Biological Diversity; Nevada Cogeneration Associates 
Nos. 1 and 2; Coyote Springs Investment, LLC; Georgia-Pacific Gypsum LLC and 
Republic Environmental Technologies, Inc.; and Muddy Valley Irrigation Company. 
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rights).14  Lincoln Vidler filed its petition in the Seventh Judicial District, but SNWA 

and the State Engineer filed motions to change venue of that petition to the Eighth 

Judicial District that were granted.15   This Court upheld the change of venue.16  The 

district court vacated Order 1309, and subsequently partially granted SNWA’s 

petition.17  This appeal followed.18 

STANDARD OF REVIEW 

Lincoln Vidler’s Motion to Dismiss challenges SNWA’s standing to appeal.  

Motions to dismiss are subject to a rigorous standard of review.  Factual allegations 

of the appellant are recognized as true, and all inferences are drawn in its favor.19  A 

party has the right to appeal if it is aggrieved by a final, appealable order.20  A party 

is aggrieved “when either a personal right or right of property is adversely and 

substantially affected” by the appealable order.21  Even a prevailing party may 

appeal if the appealable order causes a substantial grievance.22  Also, an 

 
14 Mot. Stay App. Vol. 2 at 367-383, Doc. No. 18809.  On April 26, 2021, several 
non-petitioners were also granted intervention.  Mot. Stay App. Vol. 2 at 190, Doc. 
No. 17447. 
15 Mot. Dismiss App. Vol. 1 at 2. 
16 Mot. Dismiss App. Vol. 1 at 177-85. 
17 Mot. Stay App. Vol. 2 at 223:24-224:10, Doc. No. 17447. 
18 Order Granting Motions to Consolidate at 4-5, Doc. No. 22-18101. 
19 Buzz Stew, LLC v. City of N. Las Vegas, 124 Nev. 224, 181 P.3d 670 (2008). 
20 NRAP 3A(a); Jacinto v. PennyMac Corp., 129 Nev. 300, 303, 300 P.3d 724, 726 
(2013). 
21 Las Vegas Police Protective Ass'n Metro, Inc. v. Eighth Judicial Dist. Court ex 
rel. Cnty. of Clark, 122 Nev. 230, 239–40, 130 P.3d 182, 189 (2006) citing Valley 
Bank of Nevada v. Ginsburg, 110 Nev. 440, 446, 874 P.2d 729, 734 (1994). 
22 Jacinto, 129 Nev. at 303, 300 P.3d at 726. 
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intervenor has all the rights a party has in an action, “including a right to appeal 

independent from that of the original parties.”23     

ARGUMENT 

I. SNWA Has Standing To Appeal As A Respondent-Intervenor. 

Lincoln Vidler confuses the procedural history to claim SNWA already 

received the relief it sought below.  SNWA sought relief for the capture of its surface 

water rights from groundwater pumping and protection of the Moapa dace habitat.  

Obviously, the district court’s vacation of 1309 did not assuage that impairment.  As 

a petitioner, SNWA sought to defeat an erroneous finding by the State Engineer that 

existing pumping does not capture (i.e. conflict with) its Muddy River water rights.  

As a respondent, SNWA sought to uphold the State Engineer’s prohibition on 

additional capture of Muddy River rights by groundwater pumping.  Lincoln Vidler 

is fully aware of this distinction, as SNWA presented unique and separate arguments 

as a petitioner and respondent.  SNWA stated in various ways that “most of Order 

1309 is correct,” and “this Court should uphold the bulk of Order 1309 because the 

State Engineer’s conclusions regarding LWRFS hydrologic connections and water 

availability were all based upon much more than substantial evidence.”24  This relief 

was not granted and SNWA is thereby aggrieved. 

As a respondent, SNWA has full appeal rights.  SNWA intervened in all 

petitions that challenged Order 1309, and those motions were granted by stipulation 

 
23 Las Vegas Police Protective Ass'n Metro, 122 Nev. at 239, 130 P.3d at 189 
(emphasis added). 
24 Mot. Dismiss App. Vol. 1 at 30:17-18, 31:7-9; 79: fn 5, 88:5-89:9; 144:8-147:2, 
170:7-9.  
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or order.  The stipulation provided that intervention “is appropriate and warranted 

under both NRCP 24(a) and NRCP 24(b), thereby giving standing to [SNWA] to be 

an actual party in each of the matters filed.”25  In Lincoln Vidler’s petition, the 

district court held that SNWA has “a sufficient interest in the litigation based on [its] 

ownership and control of decreed surface water rights in the Muddy River that were 

recognized by this Court in 1920.”26  Therefore SNWA has standing as an 

respondent-intervenor to file this independent appeal.27 

Furthermore, parties are routinely recognized to have standing to defend an 

order or decision of the State Engineer before the Supreme Court.  In Diamond 

Valley National Resources Protection & Conservation Association, 138 Nev. Ad. 

Op. 43 (2022), various non-prevailing petitioners (like SNWA here) defended the 

decision of the State Engineer at  the Supreme Court.  In Great Basin Water Network 

v. Taylor, 222 P.3d 665, 126 Nev. Ad. Op. 2 (2010), SNWA, as it is here, defended 

a State Engineer’s decision.  In In re 63805, 129 Nev 1145 (2013), prevailing 

respondent-intervenors defended the State Engineer’s decision to approve water 

right applications.  Each of these cases, and many more, make the practice clear that 

a respondent-intervenor is a real party in interest and has standing to appeal.  

II. SNWA Has Standing As a Petitioner That Did Not Fully Prevail. 

SNWA sought partial relief, but the district court threw the baby out with the 

bathwater.  SNWA argued that a small portion of Order 1309 should be stricken, and 

 
25 Mot. Stay App. Vol. 4 at 384-401, Doc. No. 22-18809.   
26 Mot. Dismiss App. Vol. 1 at 3:1-3.  
27 Las Vegas Police Protective Ass'n Metro, 122 Nev. at 239, 130 P.3d at 189. 
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clearly requested in its briefing that “Order 1309 be affirmed in part and reversed 

and remanded in part, solely for the purpose of vacating the State Engineer’s no 

conflict determination.”28  SNWA did not prevail below.  As the Jacinto Court made 

clear, a successful petition that leaves an appellant without relief is appealable.29  In 

Jacinto, when the district court granted the petition, but not the petitioner’s requested 

loan modification, this Court considered the district court’s decision to constitute a 

“substantial grievance.”30  The same is true here.  Even though the district court 

granted SNWA’s petition, it also threw out the only regulatory framework that could 

protect SNWA’s water rights.31 

III. SNWA Is Aggrieved By The District Court Order. 

SNWA has standing to appeal because the District Court Order significantly 

impacts SNWA’s interests.  SNWA’s senior water rights are property rights that are 

adversely and substantially effected because Order 1309 protected those rights.32  

SNWA owns or controls over 20,000 afa of senior decreed Muddy River rights, and 

some of these are being captured by junior groundwater pumping in the LWRFS 

 
28 Mot. Dismiss App. Vol. 1 at 170:7-9. 
29 Jacinto, 129 Nev. at 303, 300 P.3d at 726. 
30 Id. 
31 Lincoln Vidler also cites to Ford v. Showboat Operating Company in support of 
its claim that SNWA cannot appeal because it prevailed in the district court.  This 
case is distinguishable.  In Showboat, the appellant was successful on a motion for 
summary judgment and then appealed a specific conclusion of law.  Ford v. 
Showboat Operating Co., 110 Nev 752, 756 877, P.2d 546, 549 (1994).  Here, unlike 
the appellant in Showboat, SNWA is appealing, as a respondent-intervenor, the 
conclusions of law that served as a basis to grant petitions which SNWA opposed.   
32 Mot. Stay App. Vol. 1 at 42, Doc. No. 22-17446; Mot. Stay App. Vol. 3 at 522 
page 12:11-12, Doc. No. 22-17448. 



8 

every year.33  These water rights are needed to supplement the Colorado River and 

supply water to the Las Vegas Valley’s residents and visitors.34  Contrary to Lincoln 

Vidler’s false claims, loss of the 8,000 afa pumping cap set in Order 1309 will cause 

conditions that “threaten to conflict with Muddy River decreed rights.”35 Lincoln 

Vidler falsely claims SNWA lacks standing because the order appealed from does 

not “impose any illegal obligation or burden or deny [SNWA] any equitable or legal 

rights.”36  Water rights are real property,37 and vacation of Order 1309 eliminates 

the 8,000 afa pumping cap that protects SNWA’s water rights.  Therefore, the 

vacation of Order 1309 is a burden on SNWA’s property rights and denies SNWA a 

path to protect those rights.38 

Lincoln Vidler incorrectly claims SNWA’s interest in protecting the Moapa 

dace is not sufficient for standing.39  Lincoln Vidler ignores the significant role 

 
33 Mot. Stay App. Vol 4 at 369, Doc. No. 22-18809; see also, Mot. Stay App. Vol 3 
at 204, Doc. No. 22-17447.   
34 Mot. Stay App. Vol. 2 at 118:2-11, Doc. No. 17447. 
35 Mot. Stay App. Vol. 1 at 63, Doc. No. 17446. 
36 Lincoln Vidler Mot. to Dismiss at 7, Doc. No. 22-18309. 
37 Application of Filippini, 66 Nev. at 21–22, 202 P.2d at 537. 
38 See Las Vegas Police Protective Ass’n Metro, Inc., supra, 122 Nev. at 240, 130 
P.3d. at 189 (the Court held that police officer’s union was burdened by District 
Court Order that effects its ability and legal right to defend its members). 
39 Lincoln-Vidler’s Mot. to Dismiss at 6, 8, Doc. No. 22-18309.  Lincoln Vidler cites 
to Blanding v. City of Las Vegas to support their assertion that a party cannot appeal 
on behalf of the public interest or the community in general.  In Blanding the 
plaintiffs claimed taxpayer standing in a suit to stop a construction project and this 
Court held plaintiffs did not have standing because their injury did not differ from 
that of general public.  Here, both as a senior water right holder and unique 
stakeholder in the protection of the Moapa dace, SNWA’s injuries greatly differ 
from the general public’s injury.  Blanding v. City of Las Vegas, 280 P. 644, 650 
(1929). 
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SNWA has in protecting the Moapa dace.  SNWA owns and operates the 1,220 acre 

Warm Springs Natural Area in the headwaters of the Muddy River which 

encompasses 76 percent of the Moapa dace habitat.40  Since SNWA acquired the 

Warm Springs Natural Area, it has completed extensive habitat restoration, 

constructed public trails for low-impact public use, and promoted public 

involvement in the protection of the Moapa dace.41  Therefore, SNWA has a unique 

interest in protecting the Moapa dace and has standing to appeal based on potential 

harm to this endangered species. 

IV. SNWA’s Claim Of Aggrievement Is Not Speculative. 

Lincoln Vidler argues SNWA is speculating that additional pumping will 

harm its vested rights.42  Lincoln Vidler’s claim that the State Engineer has other 

tools to protect senior water rights is unavailing.43  Lincoln Vidler did not identify 

the tools it claims the State Engineer has at his disposal.  Furthermore, the District 

Court Order impairs the State Engineer’s statutory authority to protect SNWA’s 

rights because it found the State Engineer is without authority to conjunctively 

manage groundwater and surface water.44  Therefore, SNWA is aggrieved by the 

District Court Order because it impairs the State Engineer’s existing authority to 

protect SNWA’s senior water rights and the Moapa dace.  

 
40 Mot. Stay App. Vol. 2 at 238, Doc. No. 22-17447. 
41 Mot. Stay App. Vol. 2 at 238, Doc. No. 22-17447 
42 Lincoln Vidler Resp. to SNWA’s Motion for Stay at 9, Doc. No. 22-18297.  
43 Lincoln Vidler’s Mot. to Dismiss at 8, Doc. No. 22-18309. 
44 Mot. Stay App. Vol. 2 at 217, Doc. No. 17447. 
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More importantly, certain respondents have already sought to increase 

pumping immediately.  After the district court issued its decision, Coyote Springs 

Investment, LLC, immediately sought water for a new subdivision and told the 

district court it intends to use 536 afa of additional groundwater because Order 1309 

is vacated.45  SNWA’s claim of aggrievement is real, immediate, and in no way   

speculative.46 

CONCLUSION 

For the aforementioned reasons, this Court should deny Lincoln Vidler’s 

Motion to Dismiss. 

  

 
45 Mot. Stay App. Vol. 2 at 96:22-97:1, 144:4-10, 179:21-24, Doc. No. 22-17447. 
46 In support of its claim that SNWA does not have standing to appeal Lincoln Vidler 
cites to Matter of Estate of Moon.  This case is easily distinguishable.  In Estate of 
Moon, this Court held that the decedent’s former attorney was not an aggrieved 
party, for the purposes of NRAP 3A(a), based on his possession of the decedent’s 
files because the lower court order in no way impacted the former attorney’s personal 
or property rights.  Here, SNWA has shown how the District Court Order impacts 
its property rights by limiting the State Engineer’s ability to protect SNWA’s senior 
water rights. Matter of Estate of Moon, 501 P.3d 470 (2021). 
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AFFIRMATION 

The undersigned hereby affirm that the preceding document does not contain 

the social security number of any person. 

Respectfully submitted June 29, 2022. 

 
TAGGART & TAGGART, LTD. 
108 North Minnesota Street 
Carson City, Nevada 89703 
(775) 882-9900 – Telephone 
(775) 883-9900 – Facsimile 

 
 

By:  /s/ Paul Taggart   
PAUL G. TAGGART, ESQ. 
Nevada State Bar No. 6136 
THOMAS P. DUENSING, ESQ. 
Nevada State Bar No. 15213 
Paul@legaltnt.com; Tom@legaltnt.com 

 
STEVEN C. ANDERSON 
Nevada State Bar No. 11901 
SOUTHERN NEVADA WATER 
AUTHORITY  
1001 S. Valley View Blvd. 
Las Vegas, NV 89153 
Sc.anderson@lvvwd.com 
 
Attorneys for SNWA 

 
 
 
  

mailto:Paul@legaltnt.com
mailto:Sc.anderson@lvvwd.com
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CERTIFICATE OF SERVICE 

Pursuant to NRAP 25(b), I hereby certify that I am an employee of 

TAGGART & TAGGART, LTD., and that on this day, I served, or caused to be 

served, a true and correct copy of this document by electronic service to:  

 
OFFICE OF THE ATTORNEY GENERAL 
JAMES N. BOLOTIN #13829, Email: jbolotin@ag.nv.gov 
LAENA ST-JULES #15156C, Email: lstjules@ag.nv.gov 
Attorneys for Nevada State Engineer 
 
ROBISON, SHARP, SULLIVAN & BRUST 
KENT R. ROBISON #1167, Email: krobison@rssblaw.com; 
tshanks@rssblaw.com 
 
IN ASSOCIATION WITH: 
BROWNSTEIN HYATT FARBER SCHRECK, LLP 
BRADLEY J. HERREMA #10368, Email: bherrema@bhfs.com 
 
COULTHARD LAW 
WILLIAM L. COULTHARD #3927, Email: wlc@coulthardlaw.com 

 
EMILIA K. CARGILL #6493, Email: emilia.cargill@coyotesprings.com 
Attorneys for Coyote Springs Investment, LLC 
 
MARQUIS AURBACH COFFING 
CHRISTIAN T. BALDUCCI #12688, Email: cbalducci@maclaw.com, 
kwilde@maclaw.com  
Attorneys for Apex Holding Company, LLC and Dry Lake Water, LLC 
 
Center for Biological Diversity  
SCOTT LAKE, Email: slake@biologicaldiversity.org  
LISA T. BELENKY, Email: lbelenky@biologicaldiversity.org 
Attorneys for Center for Biological Diversity 
 
DYER LAWRENCE, LLP 
FRANCIS C. FLAHERTY, Email: fflaherty@dyerlawrence.com 

mailto:JBOLOTIN@AG.NV.GOV
mailto:lstjules@ag.nv.gov
mailto:krobison@rssblaw.com
mailto:tshanks@rssblaw.com
mailto:bherrema@bhfs.com
mailto:wlc@coulthardlaw.com
mailto:emilia.cargill@coyotesprings.com
mailto:cbalducci@maclaw.com
mailto:kwilde@maclaw.com
mailto:lbelenky@biologicaldiversity.org
mailto:fflaherty@dyerlawrence.com
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Attorneys for Nevada Cogeneration Associates Nos. 1 and 2 
 

KAEMPFER CROWELL 
SEVERIN A. CARLSON #9373, Email: scarlson@kcnvlaw.com 
SIHOMARA L. GRAVES #13239, Email: sgraves@kcnvlaw.com 
Attorneys for The Church of Jesus Christ of Latter-day Saints 
 
DOTSON LAW 
ROBERT A. DOTSON #5285, Email: rdotson@dotsonlaw.legal 
JUSTIN C. VANCE #11306, Email: jvance@dotsonlaw.legal 
 
IN ASSOCIATION WITH: 
STEVEN D. KING #4304, Email: kingmont@charter.net 
Attorneys for Muddy Valley Irrigation Company 
 
McDONALD CARANO LLP 
SYLVIA HARRISON #4106, Email: sharrison@mcdonaldcarano.com 
LUCAS FOLETTA #12154, Email: lfoletta@mcdonaldcarano.com 
SARAH FERGUSON #14515, Email: sferguson@mcdonaldcarano.com 
Attorneys for Georgia-Pacific Gypsum LLC and Republic Environmental Technologies, 
Inc. 
 
PARSONS BEHLE & LATIMER 
GREGORY H. MORRISON #12454; Email: gmorrison@parsonsbehle.com 
Attorneys for Moapa Valley Water District 
 
NEVADA ENERGY 
JUSTINA A. CAVIGLIA #9999, Email: justina.caviglia@nvenergy.com 
MICHAEL D. KNOX #8143, Email: mknox@nvenergy.com 
Attorneys for Nevada Power Company dba NV Energy 
 
SCHROEDER LAW OFFICES, P.C. 
THERESE A. URE STIX #10255, Email: t.ure@water-law.com 
LAURA A. SCHROEDER #3595, Email: schroeder@water-law.com 
Attorneys for City of North Las Vegas, Western Elite Environmental, Inc. and Bedroc 
Limited, LLC 
 
ALLISON MacKENZIE, LTD. 
KAREN A. PETERSON #366, Email: kpeterson@allisonmackenzie.com 

mailto:scarlson@kcnvlaw.com
mailto:sgraves@kcnvlaw.com
mailto:rdotson@dotsonlaw.legal
mailto:jvance@dotsonlaw.legal
mailto:kingmont@charter.net
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mailto:gmorrison@parsonsbehle.com
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mailto:kpeterson@allisonmackenzie.com
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Attorneys for Vidler Water Company, Inc. 
 
 
LINCOLN COUNTY DISTRICT ATTORNEY 
DYLAN V. FREHNER #9020, Email: dfrehner@lincolncountynv.gov 
 
IN ASSOCIATION WITH: 
SNELL & WILMER L.L.P. 
WAYNE O. KLOMP #10109, Email: wklomp@swlaw.com 
Attorneys for Lincoln County Water District 

 
DATED June 29, 2022. 

 
 
 /s/ Thomas P. Duensing     
Employee of TAGGART & TAGGART, LTD. 
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