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  CARSON CITY, NEVADA, MONDAY, SEPTEMBER 23, 2019, A.M. SESSION

      -o0o-

      HEARING OFFICER FAIRBANK: Let's go ahead and go

  on the record.  Good morning.  So this is the time and place
  set for the hearing in the matter of Lower White River Flow
  System in the Order 1303 proceedings.
      My name is Micheline Fairbank, I will be the
  hearing officer today.  And with me is the staff from the
  Division of Water Resources.  We have Tim Wilson, acting State
  Engineer.  We have Adam Sullivan, Deputy State Engineer.  Levi

  Kryder who is our chief of our hydrology section.  Jon
  Benedict who is one of our hydrologists.  Christi Cooper who's
  staffed out of our Las Vegas office who's a geologist and
  familiar with and works quite extensively in the Lower White
  River Flow System area.
      With me also is Melissa Flatly who is the chief
  of our hearing section.  Michelle Barnes, the supervising
  professional engineer of our hearing section.  And
  Bridget Bliss who is the basin engineer for the Lower White
  River Flow System basins.
      Just as a couple preliminary remarks.  I wish to
  go ahead and remind everyone that this proceeding is for the
  express purpose of providing the State Engineer a concise
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  summary of the salient conclusions set forth in the Order 1303
  reports and rebuttal reports and to direct our office to the
  evidence and analysis that is supportive of that testimony.
      I want to just reiterate, and we've been trying
  to make this clear, that this is not a contested or
  adversarial proceeding.  The scope of this proceeding is for
  the limited purpose of addressing those four issues plus the
  fifth.
      And while that fifth issue is we're on it is not
  intended to expand the scope of this hearing into making
  policy determinations with respect to management of the Lower
  White River Flow System basin's individual water rights, those
  different types of things, because those are going to be
  decisions that would have to be made in subsequent proceedings
  should they be necessary.
      Additionally, just to go ahead and provide some
  procedural matters.  This morning we'll be starting with
  Coyote Springs Investments, they were going to have half of
  the time today and today we have a total of about seven hours.
      So they're going to have approximately three and
  a half hours today to go through all of the presentation of
  the conclusions and reports and evidence on behalf of CSI as
  well as for cross-examination.
      And again the opportunity for cross-examination
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  is not for an adversarial or contested proceeding, it's to
  provide the State Engineer a robust record in which to analyze
  all of the data and conclusions that are being provided to our
  office.
      Cross-examination this afternoon will be limited
  to 14 minutes for the participants and we will have an audible
  alarm at the end of that time period.  We're going to go ahead
  and take two breaks today, the first one will be about two
  hours in around 10:30 and then we'll take another ten-minute
  break this afternoon.
      Additionally, time left this afternoon after
  those -- the participants are provided their time for
  questioning will be reserved for the State Engineer and his
  staff to ask questions.
      And if there's additional time remaining at the
  end of the day before we have to conclude at 4:30, then we may
  open that up for additional questions by participants and
  cross-examination.  But we do have to conclude at 4:30.  We
  have to be -- everyone has to be out of the legislative
  building no later than 5:00 today and that's pursuant to LCB's
  requirements.
      Additionally, if you plan on leaving documents or
  materials in the office at the conclusion of -- excuse me, in
  the hearing room the conclusion today, if there's anything
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  that you -- is confidential or is something that you don't
  want to have publicly accessible you will need to take that
  with you.  While the room is locked up there's no guarantee of
  security or anything of that nature.
      Let's see, finally, when it comes to the
  cross-examination of the witnesses, I just want to go ahead
  and just make it very clear, the expectation on behalf of the
  State Engineer and staff is that the witnesses are being
  responsive and courteous to the time during those that are
  cross-examining.
      We understand that this is a limited time period
  and so we want to have -- we are going to conduct this hearing
  in a manner to allow a fair opportunity for individuals to ask
  questions of witnesses.
      And if there's any perceived effort to stall or
  to draw out the time of a cross-examining party, then we're
  going to go ahead and address those matters.  Because those --
  this is intended to be a fair opportunity and really the focus
  of this is to provide the State Engineer with the most
  comprehensive evaluation of the data.
      Also as a reminder, the proceedings are available
  to be viewed on the internet via the legislative website.  And
  we also have it being cast down to the Las Vegas legislative
  offices as well.

Min-U-Script® Capitol Reporters
775-882-5322

(2) Pages 5 - 8

SE ROA 52962 JA_000493



DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES 
DIVISION OF WATER RESOURCES

 -  Vol. I
September 23, 2019

Page 237

    similar enough to be 100 percent sure that it's the same
    structure.
        We feel it is based on the fact that we have the
    continuation of this fault.  We see it clearly on both lines,
    this fault clearly on both lines, and this one was at the same
    orientation as those.
        So, yes, we are interpolating across from line B
    up to line A.  There's no way that we can say geophysically
    that it's absolutely the same feature, but true.
        MR. REICH: That's all I have.
        HEARING OFFICER FAIRBANK: All right.  Having no

    other questions from our staff, we can go ahead and conclude
    today's hearing.  And so just to get everyone aware for
    tomorrow, we'll practice the same procedures again.
        But, again, if people are expedient and efficient
    with their use of their time, which is much appreciated by the
    State Engineer and our staff here, we certainly appreciate
    that.  And we will begin tomorrow with the United States Fish
    and Wildlife Service.  So we'll see you tomorrow.  Thank you
    very much.
        MR. ROBISON: Thank you.
        (Proceedings concluded at 3:36 p.m.)

Page 238

    STATE OF NEVADA   )
        ) ss.
    CARSON CITY       )

        I, MICHEL LOOMIS, a Certified Court Reporter, do
    hereby certify;
        That on the 24th of September, 2019, in Carson
    City, Nevada, I was present and took stenotype notes of the
    hearing held before the Nevada Department of Conservation and
    Natural Resources, Division of Water in the within entitled
    matter, and thereafter transcribed the same into typewriting
    as herein appears;
        That the foregoing transcript, consisting of
    pages 1 through 237 hereof, is a full, true and correct
    transcription of my stenotype notes of said hearing to the
    best of my ability.

        Dated at Carson City, Nevada, this 24th day of
    September, 2019.

        ____________________________
        MICHEL LOOMIS, RPR
        NV CCR #228
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  CARSON CITY, NEVADA, TUESDAY, SEPTEMBER 24, 2019, A.M. SESSION

      -o0o-

      HEARING OFFICER FAIRBANK: Good morning.  We'll

  go ahead and go back on the record, and this is the second day
  of the hearing in the administration of Lower White River Flow
  System hearing on Order 1303.  We'll go ahead and get started
  this morning with the U.S. Fish and Wildlife Service.
      But just before we get going, again, just to
  reiterate, this is an opportunity for the participants to go
  ahead and present their salient conclusions and point us in
  the direction of the evidence that supports those conclusions,
  and yesterday I thought was a very -- went well.
      And so keep it in that path that we've been
  proceeding.  And we appreciate everybody being succinct and
  making, you know, efficient use of their time.  So with that,
  we'll go ahead and turn it over.
      MR. MILLER: Hello to everybody, and good
  morning.  My name is Luke Miller.  I'm with the Department of
  the Interiors, Office of the Solicitor and I'm here on behalf
  of the Fish and Wildlife Service.
      Today is our special day to bring forward our
  authors and experts who took part of drafting the reports on
  behalf of Fish and Wildlife Service that were filed with the
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  State Engineer in response to Order 1303.
      As you'll note, we have three authors.  They each
  took part in drafting a specific section, a distinct section
  of the primary report filed on July 3rd, and we have one
  author who filed the rebuttal or drafted the rebuttal in
  whole.
      They will each be providing today a summarization
  presentation that is distinct and precise to their particular
  section, and so hopefully you'll get it mixed up and see their
  own styles as well.
      The reports, themselves, the Fish Wildlife
  Service believes are very robust, well rounded, rational,
  reasonable presentations of good information.  They are solid
  and dense, so they took your recommendation to heart and they
  are trying their hardest to focus on the salient points and
  conclusions, and just trying to put some good useful
  information in front of you folks today so we can have a good
  discussion.
      To that end, I'll just go ahead and have them
  introduce themselves, maybe we can start on the far end, get
  your name and spell your last name for the record and just
  tell them what you do.
      MS. BRAUMILLER: Yeah, Sue Braumiller.  I'm a
  groundwater hydrologist.  The last name is spelled
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  B-R-A-U-M-I-L-L-E-R, and I authored sections 1.1 through 1.5
  and 1.7.
      MR. MAYER: Hello, I'm Tim Mayer, that's
  M-A-Y-E-R.  I'm a supervisor hydrologist of the water
  resources branch in the regional office of the U.S. Fish and
  Wildlife in Portland, Oregon and I think that's it.
      DR. SCHWEMM: My name is Mike Schwemm,
  S-C-H-W-E-M-M, and I'm the Senior Fish Biologist for the
  Southern Nevada Fish and Wildlife Service office in Las Vegas,
  and I coordinate recovery efforts for the Moapa Dace.
      HEARING OFFICER FAIRBANK: Okay.
      MR. MILLER: Oh, just, we'll --
      HEARING OFFICER FAIRBANK: And so at this point

  in time, we can go ahead and have the witnesses sworn in.
      MR. MILLER: Yeah, that's a great idea.  Sorry
  about that.
      (The Panel sworn.)
      DIRECT EXAMINATION
      BY MR. MILLER: 
  Q.   I would note just for the record that these three
    individuals were qualified in this proceeding as experts in
    their respective fields.  And I'll go ahead and ask them now.
        Sue, just starting down there with you -- I'm
    sorry, Ms. Braumiller, can you verify that you're familiar
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    with Fish and Wildlife Service Exhibit 5, the report titled,
    "issues related to conjunctive managements of the Lower White

    River Flow System," filed July 3rd, 2019?
        ANSWERS BY MS. BRAUMILLER: 
  A.   Yes, um-hum.
  Q.   And can you attest that you personally prepared
    any part or parts thereof?
  A.   Oh, yes.
  Q.   Can you identify those one more time?
  A.   Yeah, sections 1.1 through 1.5 and 1.7.
  Q.   Okay.  Mr. Mayer, same question for you.  Are you
    familiar with the Fish and Wildlife Service Exhibit 5, the
    report filed July 3rd?
        ANSWERS BY MR. MAYER: 
  A.   Yes, I am.
  Q.   And can you attest that you personally prepared
    any part or parts thereof?
  A.   Yes, I prepared Section 1.6.
  Q.   All right.  And, Mr. Schwemm, same question to
    you.  Are you familiar with Fish and Wildlife Service
    Exhibit 5, the report filed July 3rd?
        ANSWERS BY MR. SCHWEMM: 
  A.   Yes.
  Q.   And can you attest that you personally prepared
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    exclude Kane Springs from this management area as you have it

    included in your map up there?
  A.   Well, you could always hypothesize any number of
    such things.  But what I noted is that water level
    fluctuations in CSVM-6 or MX-5, there's 4 or 5 wells in
    central monitor -- carbonate wells in central Coyote Springs
    Valley.
        In any of those, you saw the same water level
    fluctuations as CSVM-4.  They were of different magnitude, but

    there's clearly a hydraulic -- this is where -- don't touch
    that thing.
        This is where it does make a sense to look at
    time series, right, as a hydrologist or hydrogeologist, okay?
    So there's a clear hydraulic connection.  It's just the
    transmissivity is much less between central Coyote Spring
    Valley and southern Kane Springs Valley, but it is still
    transmissive.
  Q.   All right.
  A.   Right.
  Q.   Thanks.
  A.   Yeah.
  Q.   All right.  And this generally is directed to
    Mr. Mayer, but I think any or all of you might be qualified to
    answer it.  So if anyone feels more comfortable, please.

Page 364

        You concluded that the triggers from the 2006
    Memorandum of Understanding based on Warm Springs West flows,

    those are valid and important for protecting the springs in
    the Pederson Unit or the Pederson Unit?
        ANSWERS BY MR. MAYER: 
  A.   Yes, I concluded that.
  Q.   Okay.  And you're familiar with the amended
    stipulation between the Fish and Wildlife Service and Lincoln
    County, Vidler?  It's on the record as Fish and Wildlife
    Service Exhibit 57.
  A.   Yes, I'm familiar with that.
  Q.   Does that agreement also have some trigger levels
    based on Warm Springs West flows?
  A.   Yes, it does.
  Q.   Would you say that those trigger levels -- those
    trigger levels are also valid and important to protect
    Pederson Unit Springs?
  A.   Yes, I would agree, they are.
  Q.   All right.  I want to dig a little deeper into
    that stipulation with Lincoln Vidler.  So that stipulation
    requires the formation of a technical review team, TRT; is
    that correct?
  A.   Yes.  Is this more you, Sue or --
        ANSWERS BY MS. BRAUMILLER: 
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  A.   I think you're right.
        MR. MAYER: Yeah, it was.  Yeah --
        ANSWERS BY MS. BRAUMILLER: 
  A.   And that team was never formed and never met,
    um-hum.
  Q.   That was my question.  Great.  Thank you.
        When did it last meet is another.  Has the
    stipulation, to your knowledge, has it ever been modified or
    cancelled according to its terms over the years?
        ANSWERS BY MR. MAYER: 
  A.   Well, it was -- there was a provision that
    required a monitoring well in the northern part of Coyote
    Spring Valley, two actually.  One on Kane, one in Coyote
    Spring, one --
        ANSWERS BY MS. BRAUMILLER: 
  A.   One on --
        MR. MAYER: I can't remember.  Yeah, anyway, so
    that was modified.  There was an agreement by the Fish and
    Wildlife Service to allow -- was it CSVM-4 to still be
    substituted?
        MS. BRAUMILLER: I don't remember.
        MR. MAYER: There was another well that was
    drilled that was substituted by SNWA that was substituted for
    the well that was required in the stipulation.  But that was
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    just the one well.  There was never anything addressed as far
    as the other wells as far as I know.
  Q.   So your knowledge then was one well was
    substituted and the second one was never drilled?
  A.   As far as I know, yes.
  Q.   All right.  Was there ever -- so there was never
    any agreement obviously from the TRT that those monitoring
    wells wouldn't be required because the TRT didn't meet?
        ANSWERS BY MS. BRAUMILLER: 
  A.   Never met.
        MR. MORRISON: All right.  That's all I have.
    Thank you.
        HEARING OFFICER FAIRBANK: And next up is Lincoln

    County with Vidler Water Company.
        CROSS-EXAMINATION
        MS. PETERSON: Good morning, panel, Karen
    Pederson representing Lincoln County Water District and Vidler

    Water Company.  And I just had a question for Dr. Schwemm.
        Are you familiar with the biological opinion U.S.
    Fish and Wildlife Exhibit 59?
        ANSWERS BY MR. SCHWEMM: 
  A.   Not really.  I didn't really address the -- this
    is Mike Schwemm.  Not really.  I didn't address the biological
    opinion in my report.  I just spoke of what the triggers
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    degree, I have been doing hydrogeology for 24 years.
  Q.   Would you agree, though, if your assumptions
    about structural geology were wrong or if you had no
    assumptions about geology in your flow analysis, that your
    opinions could be wrong?
  A.   No, I don't, and here's the reason.  Everywhere
    where I cited the likely existence of geologic
    discontinuities, I said subject to hydraulic confirmation.
    And there is not everywhere, hydraulic confirmation for those
    no-flow boundaries, if that's what you're specifically
    referring to.  But at many locations, there are.
        And so my approach is to first look at geology,
    look for geologic discontinuities that are very significant,
    and then look for hydraulic confirmation.  I don't believe you
    can infer hydraulic connections or a lack thereof just based
    on geology.
  Q.   Directing your attention to pages 15 and 16 of
    your report, which is the Fish and Wildlife Exhibit 5?
  A.   Okay.
  Q.   You make some conclusions about 12 wells on those
    pages, that they're in the carbonate; do you recall that?
  A.   Let's see.  Wait a minute.  Oh, there were
    several -- there were 14, yeah, several of the carbonate wells
    that were the water level records for some of the carbonate
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    wells that were analyzed using SeriesSEE in 2013 are not part
    of the regional aquifer.  So maybe you have to clarify your
    question a little bit.
  Q.   Well, directing your attention to the 12 wells
    that you have on pages 15 and 16; do you see those?
  A.   I see there are -- there's 1, 2 -- yeah.  Okay,
    yeah, I see them.
  Q.   All right.  You used a geologic map to determine
    which geologic units the wells represent; is that correct?
  A.   Not only geologic maps, but also the well logs.
  Q.   You did look at the well logs?
  A.   Absolutely.
  Q.   Did you note that in your report?
  A.   I don't know.  If you want me to read the text,
    I'll do it right now.  But I can tell you I looked at the well
    logs and the geologic mapping, of course.
  Q.   For all the wells listed on pages 15 and 16?
  A.   Correct, um-hum.  Right, um-hum.
  Q.   And then directing your attention to page 14 of
    your report?
  A.   Um-hum.
  Q.   Exhibit 5?
  A.   Uh-huh, right.
  Q.   You talk about the parameters of the Theis

Page 373

    transforms.  Do you see that?  It's in the third paragraph
    down.
  A.   Um-hum.
  Q.   You're familiar with that sentence?
  A.   Which sentence are you talking about?
  Q.   It starts with "the parameters of the Theis
    transforms as applied in SeriesSEE analysis"?
  A.   Yeah, okay.
  Q.   Do you see that?
  A.   Right, right.
  Q.   That they're not intended or -- to represent or
    serve as estimates of aquifer parameters?
  A.   Correct, um-hum.
  Q.   Are you saying that the SeriesSEE analysis allows
    you to ignore structural geology and well construction?
  A.   It doesn't take those things into account because
    it's a Curve-fitting tool, Curve-fitting tool.  You're fitting
    analytical approximations of various stresses that account for
    changes in water level in the well to document water level
    records for wells.  That's the nature of it.
  Q.   And would you agree -- and this might have been
    asked already, so I apologize if it's a repeat.  Would you
    agree that the SeriesSEE analysis does not incorporate
    recharge due to weather events, such as high precipitation in
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    2005 or 2010?
  A.   It could be made to do that, but that is not the
    way it was applied to interpret the Order 1169 pumping test,
    because our purpose was to characterize the aerial extent of
    the drawdown created by the test pumping.
        And then secondarily, we were surprised to see
    how uniform it was over such a large area.  It was not the
    purpose.  This was pure application of SeriesSEE.
  Q.   Did the SeriesSEE analysis drawdown impacts
    extend from the Order 1169 pumping to Kane Springs Valley,
    which is about over 15 miles away?
  A.   You know, I don't believe KMW-1 was officially
    one of the water monitoring wells for the Order 1169 study,
    although there was monitoring.  I found the hydrographs, of
    course, in the State Engineer's data basis.  And it was not
    officially -- oh, I'm sorry, I'm getting to my point here.
        It was not -- in fact, there was an explicit
    decision in 2007 not to include it in the Order 1169 pumping
    test.  I know it was -- there was a decision not to include it
    in the pumping test.  I think it was based on the 2007 ruling
    5217.  But there is groundwater level data for KMW-1 through
    the pumping tests and I think the monitoring started in about
    2007 perhaps, something like that.  So it's there, um-hum.
  Q.   Right.  But I think I was asking you about -- and
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    STATE OF NEVADA   )
        ) ss.
    CARSON CITY       )

        I, MICHEL LOOMIS, a Certified Court Reporter, do
    hereby certify;
        That on the 24th of September, 2019, in Carson
    City, Nevada, I was present and took stenotype notes of the
    hearing held before the Nevada Department of Conservation and
    Natural Resources, Division of Water in the within entitled
    matter, and thereafter transcribed the same into typewriting
    as herein appears;
        That the foregoing transcript, consisting of
    pages 239 through 379 hereof, is a full, true and correct
    transcription of my stenotype notes of said hearing to the
    best of my ability.

        Dated at Carson City, Nevada, this 25th day of
    September, 2019.

        ____________________________
        MICHEL LOOMIS, RPR
        NV CCR #228
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      SEPTEMBER 25, 2019; 1:00 P.M.; CARSON CITY, NEVADA.

      -O0O-

      HEARING OFFICER FAIRBANK: Okay.  Let's go
  ahead and go back on the record.  And so, we'll go
  ahead and start the opportunity for cross-examination
  and questions.
      And we will commence -- start with Coyote
  Springs Investments.
      And again, we've had several parties that have
  indicated that they're not going to be participating in
  cross-examination today, and so, I've adjusted the time
  schedule so each of the participants will have
  16 minutes for their cross-examination.  And then,
  again, if there's time at the end of today, then we can
  go ahead and see about maybe allowing a second round of
  questions.
      Go ahead and proceed, Mr. Herrema.

      RICHARD K. WADDELL, JR.,
  called as a witness herein by the National
  Park Service, having been previously duly
  sworn, was examined and testified as follows:
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      CROSS-EXAMINATION
      BY MR. HERREMA: 
  Q.   Good afternoon, Dr. Waddell.
  A.   Good afternoon.
  Q.   I'm Brad Herrema.  I'm counsel for CSI.  I have
   with me at the table Emilia Cargill who is a General
   Counsel for CSI.  And I have handful of questions.  I'm
   going to try to do as much as I can with my 16 minutes.
   So, I'm going to try to move quickly.  But, I would
   like to get your full answers to each of the questions.
       First, you stated in your presentation that
   discharge has the smallest -- excuse me -- has the
   smallest amount of uncertainty.
       What do you use to measure groundwater outflow
   from a system?  Can --
  A.   I want to make sure I understand your question.
   When you talk about groundwater outflow, are you
   talking about outflow across a boundary, or you talking
   about outflow to the surface?
  Q.   How would you measure either?
  A.   Well, the outflow across a boundary really
   can't be measured.  You can estimate it based upon
   estimates of the transmissivity of the aquifer and
   gradient.  But, there's a lot of uncertainty in the
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   transmissivity values.  Same answer for inflows.  But,
   whereas say discharge to a spring, you can, depending
   on that, the discharge rate from the spring, use
   different techniques.  If it's a large capacity spring
   that results in spring flow, you can build a flume or
   other type of measurement, strike them on the stream
   and measure the flow with that technique.
       If it's a very small stream -- a very small
   discharging spring, you can estimate it -- I'm sorry --
   measure it through a bucket and stopwatch method, if
   you will, where you capture the discharge from the
   spring over a certain period of time, measure that
   volume, and divide it by the amount of time.
       So, you know, it depends really on what the
   characteristics of that spring discharge are.  If
   you're interested in discharge into a river, you would
   do like the USGS did with their synoptic study that
   they performed on the river where you set up stations
   along the river and make measurements at those stations
   either by measuring water velocity cross-sectional area
   and integrating that to get a value, or you -- if you
   have a gauging station with a flume or weir or
   something like that, you can use those data.   But, you
   do that at different points along the stream so that
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   you can see changes.  And the concept typically is to
   measure those several times and average out the years.
  Q.   Okay.  Thank you.  I'd like to move on to some
   questions about your model.
       Looking at the 2012 report on development of
   your model, there's a table 3-4.  It's average annual
   evapotranspiration discharge by hydrographic area.  Do
   you recall that?
  A.   I do not, but I think I've got a copy of it
   here.
  Q.   Okay.  The report states that -- or that table
   states that there's 4000-acre-feet per year of
   evapotranspiration in Muddy River Springs area, there's
   2000-acre-feet per year of evapotranspiration in Black
   Mountains area, 6000-acre-feet per year of
   evapotranspiration in California Wash which totals
   12,000-acre-feet per year.  And this references a 2008
   USGS study.
       Do you know if these were predevelopment
   evapotranspiration rates, or they were current in 2008?
  A.   They were current in 2008.
  Q.   Your 2012 report also states that flow in
   Coyote Spring Valley comes from a combination of
   recharging in Delamar Mountains and underflow at the
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  A.   I believe there is, yes.
  Q.   And what is that?
  A.   I think it's the observed water level response
   in those two wells to pumping of MX-5 during the 1169
   testing.
  Q.   Okay.  And we'll get to that.
       I did want to ask you a question about your
   model.  The model, did you simulate Kane Spring's
   pumping in your model?
  A.   We did.
  Q.   And was it a thousand acre-feet?
  A.   I think so.  But I would have to check.  On the
   order of that, yes.
  Q.   And there was drawdown at Muddy -- the Muddy
   River Springs area from the Kane pumping?
  A.   I did not investigate that.
  Q.   So, your model simulated the Kane pumping, but
   you did not investigate whether there was any impact or
   drawdown at the Muddy River Springs area from the Kane
   Spring's pumping?
  A.   We did not simulate that.  Now, we could have
   done that by running simulation with that pumping, and
   then a second simulation absent that pumping, and then
   comparing the two results, but we did not do that.
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  Q.   Did you do any simulations of Kane pumping for
   drawdown at Rogers and Blue Point?
  A.   No.
  Q.   And then direct your attention to slide 23.
   You just had some questions about what you -- what you
   have showing here in your hydrograph.
       The MX-5 test started November 2010, and ended
   in March 2013; is that correct?
  A.   I don't recall the exact dates, but that sounds
   correct.
  Q.   All right.   And your yellow dots that you show
   in your hydrograph here, they start approximately nine
   months after the MX pumping starts?
  A.   Correct.
  Q.   And what is the explanation for that delay?
  A.   There was testimony yesterday by Ms. Braumiller
   and then testimony by me today that we both believe
   that there's a decrease in transmissivity as you move
   further north in Coyote Spring Valley, and that lower
   transmissivity delays the transmission of affects to
   the location of these wells.
  Q.   And then you show water levels don't start
   recovery until the beginning of 2015; is that correct?
  A.   I don't believe that's correct, no.  It looks
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   like it occurs -- starts to occur before that.
  Q.   And when do you have it occurring?
  A.   For KW-1, early in 2014.  And for the other
   well there's a gap in the data at that location.  It
   looks like based on a limited number of data points,
   recovery was occurring later in 2014, but then changed
   into a declining trend.
  Q.   Is there any reason why drawdown and recovery
   responses would be different?
  A.   Yes.
  Q.   And what is that?
  A.   When pumping occurs for a period of time, you
   get a response curve that shows faster drawdown and
   slower recovery.  It's because of the depletion in
   amount of water stored in the aquifer, and the lower
   gradient that exists during the recovery phase.
       There was a paper prepared by Stan Leake of the
   USGS in Arizona that evaluated this through a modeling
   exercise and showed very significant affects.  We saw
   those same affects in our model of the  aquifer in that
   Black Mesa area in Arizona.  Because it's a function at
   how long the well is pumped in terms of the different
   apparent behavior in the draw -- initial drawdown and
   the late recovery responses.
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  Q.   Did you do any analysis of the affects of
   pumping the Arrow Canyon wells?
  A.   No.
  Q.   And in Appendix B of your report you  -- well,
   on page 15 of your report you indicate there was
   pumping and you included for Kane, Tule, and Virgin
   River Valley.  Do you recall that in your report?
  A.   I do.
  Q.   And in Appendix B, we don't see any rate of
   pumping for Kane, Tule, and Virgin River Valley?
  A.   You're referring to the table that we provided?
  Q.   Yes.
  A.   That's correct.  I believe it's correct.  I
   haven't -- reviewed that.  But this table was intended
   to provide with the changes in pumping for the three
   scenarios.  And the pumping in those other valleys was
   maintained I believe at the rates that we used for
   scenario one in our, approximately -- I think 2012
   report on affects of pumping that had seven different
   scenarios.  But, it was not modified in this report,
   and would not have impacted results from this report.
  Q.   The Kane -- the Kane, the Tule, and the Virgin
   River Valley pumping would not have impacted the
   results of your report?
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   questions.
       Georgia Pacific.  Thank you.  No additional
   questions.
       Muddy Valley Irrigation Company?
       MR. KING: No questions.
       HEARING OFFICER FAIRBANK: So being no
   additional questions, Nevada Energy, see no additional
   questions.
       Okay.  Then at this point I'll go ahead and
   open it back up to the State Engineer staff if there's
   any additional questions. All right.
       All right.  So we'll go ahead and open it back
   up just for few extra minutes for other participants.
   If they haven't any additional questions, I'll go ahead
   and go back to Coyote Spring Investments.  Did you guys
   have any additional questions?
       MR. HERREMA: Not at this time.
       HEARING OFFICER FAIRBANK: Not at this time.
       And the Tribe, do you have any additional
   questions at this time?
       MS. BALDWIN: No.
       HEARING OFFICER FAIRBANK: Southern Nevada
   Water Authority, do you have any additional questions?
       MR. TAGGERT: No.
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       HEARING OFFICER FAIRBANK: Maybe I'm going to

   just make this easy.  Does anybody have any additional
   questions?
       All right.  Nobody's jumping up, so we're going
   to go ahead and conclude today's hearing.  Thank you
   very much for everyone.  All right.  We will see you
   tomorrow morning.

       (3:35 p.m. conclusion.)
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  CARSON CITY, NV, THURSDAY, SEPTEMBER 26, 2019, A.M. SESSION

      -o0o-

      HEARING OFFICER FAIRBANK: Good morning.  This is

  a continuation of the hearing in the matter of a Lower White
  River Flow System Order 1303 proceedings.  And so today, we're

  going to go ahead and hear from the Moapa Band of Paiute
  Indians.  And we might have additional -- more time for
  cross-examination today based upon conversations I've had with
  the Tribal representative.
      So once we get through the initial presentation
  by the Tribe, then we'll go ahead and make a determination of
  how much time to assign, and then we'll go from there.
      And so I'll go ahead and let you guys start in,
  Ms. Baldwin.
      MS. BALDWIN: Thank you, Mr. King, Ms. Fairbank,
  Ms. Flatley, the Division of Water Resources staff.  My name
  is Beth Baldwin.  I'm an attorney for the Moapa Band of
  Paiutes.  With me is Debbie Leonard, our local counsel.
      Before we put Dr. Johnson on to testify today, we
  have two things that we want to put into the record.
      The first is a general objection to the State
  Engineer's authority to engage in the proceedings based on the
  absence of an express legislative direction.  The only
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  statutory provision cited authorizing Order 1303 is Nevada
  Revised Statute 533.024, which is a legislative declaration of
  policy to conjunctively manage the waters of the State.
      It does not expressly authorize the State
  Engineer to manage distinct basins is one, and secondly, even
  if that does provide statutory authority, this proceeding is
  an ad hoc rule making in the absence of any regulations
  regarding conjunctive management in multiple hydrographic
  basins that until now, were managed as the State, therefore,
  it's arbitrary and capricious.  We just want to make this
  objection known on the record.  Thank you.
      Secondly, the Tribe chose not to put on any
  witnesses as to policy matters because we understood those to
  be outside of the scope of this proceeding.  We only have a
  technical expert.  But we understand that other parties may be
  putting on witnesses describing the extent of their water
  rights or hypothetical interference with their water rights.
      So for that, we'd like to just point out three
  things for the record:
      The Tribe possesses federally reserved rights to
  surface and groundwater appurtenant to the original 1,000-acre
  reservation with an 1873 priority date and groundwater rights
  to the 70,000-acre expansion with a 1980 priority date.
      Those rights are an asset held in trust by the
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  United States for the benefit of the Tribe, and the United
  States has a money mandating responsibility to manage those
  rights for the Tribe's benefit.
      Those rights are unadjudicated and unquantified
  as of yet, but the Tribe has the right to invoke those rights
  and ask that they be adjudicated in Nevada State Court.
      The Tribe leases 3,700-acre-feet annually of
  Muddy River surface water from the Muddy Valley Irrigation
  Company, and those rights are contractually senior to all
  other Muddy Valley Irrigation Company rights per the 2006
  lease, which is Nevada State Engineer's Exhibit Number 242.
      And one housekeeping matter.  I brought about 30
  copies, paper copies of the PowerPoint presentation.  That's
  probably enough for every party, but maybe not every person.
  So if someone didn't get one, if you could share with your
  neighbors, that would be appreciated.
      And now I'll stop talking and let Dr. Cady
  Johnson, the Tribe's hydrogeologist begin.
      HEARING OFFICER FAIRBANK: And before you start

  speaking, Mr. Johnson, let's go ahead and have you sworn in.
      DR. CADY JOHNSON,
      called as a witness in this matter,
      having been first duly sworn,
      testified as follows:
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      DIRECT EXAMINATION
      BY MS. BALDWIN: 
  Q.   Dr. Johnson, can you spell you name -- say your
    name and spell it for the record, please?
  A.   Cady Johnson, C-A-D-Y --
  Q.   And turn your microphone on?
  A.   Thank you.  C-A-D-Y, Johnson, J-O-H-N-S-O-N.
  Q.   And are you currently employed as a
    hydrogeologist?
  A.   I'm an associate with Mifflin and Associates,
    practicing as a hydrogeologist, self employed.
  Q.   How long have you been working in this field?
  A.   47 years.
  Q.   How long have you been focusing on the
    hydrogeology of southern Nevada?
  A.   47 years.
  Q.   We've already presented Dr. Johnson's CV as MBOP
    Exhibit 1.  So I believe it's already in the record.  What
    were you asked to do for this proceeding?
  A.   Quite specifically, offer our analysis of the
    most appropriate boundaries, administrative boundaries for
    the -- what's presently designated the Lower White River Flow
    System.  Try to estimate the flux through that system.
    Address issues related to transfers of water rights from
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    15 centimeters a year of recharge into the carbonate rocks.
    So that's the conceptual model.
        That's a conceptual model and it's easily
    recorded or documented in our submittal.  So that's what a
    submittal does.  It's not a calculation tool, it's an
    illustration of how we think about the problem.
  Q.   So would you agree it's not a -- it's not a
    calibrated model, you said if it's an illustration?
  A.   Well, it's calibrated because we have a
    calibration point.  We have a temperature and a head at Tule
    Springs that we're trying to match.  And so we matched it as
    closely as we could with the uniform transmissivity.
        See, our -- part of the -- part of the reason we
    did it this way is what does this system look like in the
    absence of features?  It's unform -- uniformly anisotropic --
    how should I say?  There's no faults, there's no faults.
    There's no heterogeneity, it's all the same transmissivity,
    just the orientations are different.
        So you take out all that stuff that the others
    build into -- or typically we build into a framework and we
    don't have that.  So our model is really simple.  It's not
    a -- it's not a calculation tool.
        It's an illustration of how we think about the
    system with the potential for being calibrated, depending on
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    what your purpose might be, because this is a -- it's
    a powerful software that can do lots of different things that
    we haven't tried to do.
        We just tried to set out the geometry and answer
    the question, why is this recommended flow domain so big,
    because that's where the physical boundaries are.  And what
    are the -- what are the properties of this great big thing?
    Well, transmissivity pretty much has to be what it takes to
    get the water and the heat at the right place at the right
    temperature.
        And so it's a beginning.  It's a beginning and
    it's not calibrated in the sense that management tool would be
    calibrated, not even close.  But there was a period of time
    devoted to calibration just as there was a period of time
    prior to that developing the mesh, dealing with the anisotropy
    angles, you know, a number of things before we could even
    think about calibrating in the last couple of days before
    sending the thing.
        So it illustrates how we're thinking about it,
    and if we ever get back into it or someone else does, they can
    start making it work better.
  Q.   Do you -- is it a tool or calibrated in any
    fashion that impacts could be -- impacts could be shown that
    would be reliable?
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  A.   Well, I -- at this point, and depending where, I
    think you could use it for first approximation of impacts.
    You know, something you might -- might help you design an
    aquifer test maybe, maybe in terms of how much area might I
    need for this aquifer test, because if it's tight rock, you
    need to be enclosed if it's like we have, you know, you'll get
    responses possibly miles away.
        So it could be useful for test design, for
    identifying areas where we're less confident about the
    relationships, but not in a quantitative sense to -- it's not
    a management tool, but perhaps could be grown to be one.
  Q.   And so directing your attention to page 59 of
    Appendix 3 in your Exhibit 2?
  A.   Um-hum.
  Q.   You make a statement there at the bottom of the
    page with regard to pumping in Kane Springs Valley?
  A.   I'm sorry.  I'm looking for the page.
  Q.   Yes.
  A.   Okay.  Okay.  59?
  Q.   Yes, 59 on the bottom?
  A.   Okay.
  Q.   The very last paragraph?
  A.   Um-hum.  Right.  Those are the time of travel
    capture zones that the program computes.
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  Q.   Correct.  But do you agree that that should --
    that's, I guess -- well, sorry.
        Did you calculate the propagation of drawdown
    from assumed pumping in Kane Springs Valley?
  A.   Well, the model is a steady state model, so no.
  Q.   All right.  And how about in Delamar Valley?
  A.   Well, it's a steady state model, so it's all
    constant in time.
  Q.   And then, Dr. Johnson, I'm going to direct you to
    Lincoln County, Vidler, Exhibit 19, and I have a copy for you
    here and I have a copy for your counsel.
        MS. PETERSON: And may I approach?
        HEARING OFFICER FAIRBANK: Yes.
        BY MS. PETERSON: 
  Q.   Are you familiar with that, Dr. Johnson?
  A.   I wrote it, at least part -- no, I'm sorry.  I
    wrote it with Marty Mifflin.
  Q.   Yes.  And if I could direct your attention to
    Table 1, which is on page -- well, it's page 31 on the bottom?
  A.   Yes.
  Q.   And could you read -- do you see the -- on the
    left-hand side, there's a column that says "far field
    controls," and under V-12, it says, "Kane Springs Wash Fault
    fault".  Do you see that?
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    STATE OF NEVADA   )
        ) ss.
    CARSON CITY       )

        I, MICHEL LOOMIS, a Certified Court Reporter, do
    hereby certify;
        That on the 26th of September, 2019, in Carson
    City, Nevada, I was present and took stenotype notes of the
    hearing held before the Nevada Department of Conservation and
    Natural Resources, Division of Water in the within entitled
    matter, and thereafter transcribed the same into typewriting
    as herein appears;
        That the foregoing transcript, consisting of
    pages 694 through 830 hereof, is a full, true and correct
    transcription of my stenotype notes of said hearing to the
    best of my ability.

        Dated at Carson City, Nevada, this 27th day of
    September, 2019.

        ____________________________
        MICHEL LOOMIS, RPR
        NV CCR #228
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  CARSON CITY, NEVADA, FRIDAY, SEPTEMBER 27, 2019, A.M. SESSION

      -o0o-

      HEARING OFFICER FAIRBANK: Good morning.  So we

  will go ahead and get started this morning.  This is a
  continuation of the hearing regarding the Lower White River
  Flow System and Order 1303.
      And this morning, we will be starting with
  Southern Nevada Water Authority and Las Vegas Valley Water
  District.  And, Mr. Taggart, you may go ahead and proceed.
      MR. TAGGART: Good morning.  As was said, my name
  is Paul Taggart.  I represent the Southern Nevada Water
  Authority and Las Vegas Valley Water District.
      We've assembled a panel this morning to provide
  you with the information -- hydrologic information related to
  the 1303 order, and we will also have a panel to describe the
  biological issues that we have -- that we plan to present,
  that will be on Monday.
      So with me here today is Ms. Colby Pellegrino,
  Mr. Andrew Burns, and Ms. Warda Drici.  And after we swear
  them in, I'll have them introduce themselves to the panel.
      HEARING OFFICER FAIRBANK: Okay.  If we can go

  ahead and swear in the witnesses.  Thank you.
      (Panel sworn.)
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      DIRECT EXAMINATION
      BY MR. TAGGART: 
  Q.   Good morning.  And could each of you, for the
    record, state your name and spell it for the record, and also
    what is your position at the Southern Nevada Water Authority.
        MS. PELLEGRINO: I'm Colby Pellegrino,
    P-E-L-L-E-G-R-I-N-O, Director of Water Resources for the
    Southern Nevada Water Authority and Las Vegas Valley Water
    District.
        MR. BURNS: I'm Andrew Burns, A-N-D-R-E-W,
    B-U-R-N-S, and I'm the Manager of the Water Resource Division

    for SNWA and Las Vegas Valley Water District.
        MS. DRICI: Good morning.  I'm Warda Drici,
    Warda, W-A-R-D, as in David, A.  Drici, D, as in David,
    R-I-C-I.  I am a hydrologist with the Southern Nevada Water
    Authority.
        BY MR. TAGGART: 
  Q.   Thank you.  And my first questions will be for
    you, Ms. Pellegrino.
        Could you provide the State Engineer briefly with
    an explanation of the role SNWA has in the Lower White River
    Flow System, why SNWA and the Las Vegas Valley Water District

    is a stakeholder in these proceedings?
        ANSWERS BY MS. PELLEGRINO: 
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  A.   Okay.  So very briefly, the Southern Nevada Water
    Authority is essentially a wholesale water provider with seven
    member agencies, the largest of which is the Las Vegas Valley
    Water District.  We were originally created in 1991 to manage
    the State's Colorado River allocation, but our
    responsibilities now include regional water supply planning.
        So we have a myriad of water rights in this area
    and I'm going to go through those very briefly.  The SNWA
    controls about 20,000-acre-feet of decreed surface water on
    the Muddy River, about half of that is through the Muddy
    Valley Irrigation Company shares that we own and lease.
        We also have 9,000-acre-feet of water from Coyote
    Spring Valley that was originally owned by the Las Vegas
    Valley Water District.  2200-acre-feet of water in Garnet and
    Hidden Valley that are used to meet the needs of the power
    plants and the future needs of the City of north Las Vegas.
        As I mentioned, the district is the largest
    member agency of SNWA.  The two agencies share common staff,

    and in addition to the district owning the groundwater rights
    in the Las Vegas Valley, they are also the operator of the
    Coyote Springs Water Resources General Improvement District,

    which is responsible for the water -- which is responsible for
    the water system that serves the Coyote Spring Development.
  Q.   Is SNWA also a party to the MOA and could you
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    describe their role in that way?
  A.   Yes.  So there's a series of agreements that were
    implemented post Order 1169 to allow the pump test to
    continue.  One of those was a memorandum agreement with the
    Moapa Band of Paiutes.  It's actually a series of agreements.
        The Muddy Valley Irrigation Company, the Moapa
    Valley Water District, ourselves, the Fish and Wildlife
    Service all related to the compliance and settling claims to
    groundwater associated with these basins.
  Q.   And could you describe the role SNWA has played
    in the activities that have led us to where we are here today?
  A.   Okay.  I think I'm going to go back and talk a
    little bit historically to do that.
        One of the things that the Water Authority in
    every -- and the Water District in every proceeding before the
    State Engineer has said, is that our conceptual models cannot
    be validated until we have not only significant pumping
    stresses, but also recovery data.
        So in 2001, we went before the State Engineer on
    applications in this area, and I want to read two quotes that
    were Mr. Ricci summarizing our testimony in that hearing.
        And the first one says, "while testimony
    presented indicated that belief that significant quantities of
    water may be available for capture from storage, it is unknown
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    within a month.  But as far as recharge from other areas
    located farther, I can't tell you.
        I did a lot of theories about that.  I think that
    they come in pulses, like every year, you know, the
    precipitation of the mountains infiltrates down and creates
    like a recharge pulse and it moves down.
        So this is probably a bunch of those coming down.
    So people think like recharge from thousands of years ago, you
    know, are coming down.  So it's like a continuous and we
    cannot really -- we can't see that from, identify them from
    the record.
        BY MS. BALDWIN: 
  Q.   So water levels could be responding to all sorts
    of climate variability going back tens, hundreds, thousands of
    years?
  A.   It could be.  But like in the analysis that I
    showed for the period since we've been pumping from the
    carbonate aquifer, the effect of recharge during that time
    period is much smaller than the effects of pumping.
        It was probably like maximum 1.4 foot due --
    changing the water level at EH-4 due to recharge changes
    versus four feet changed from like the early '90's to 2018 due
    to groundwater production to the carbonate aquifer.
  Q.   And that -- so that period, early 90's to 2018,
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    that's only about 30 years?
  A.   Yeah.
  Q.   So the water levels could be responding to
    something happening before that 30-year period?
  A.   Yeah, sure.  In that recharge within the
    residual, it's like the effects of all of it.  I can't
    separate it.
        MS. BALDWIN: Okay.  That's all.  Thank you.
        MS. DRICI: You're welcome.
        HEARING OFFICER FAIRBANK: Next is the Moapa

    Valley Water District.
        CROSS-EXAMINATION
        BY MR. MORRISON: 
  Q.   Morning, everybody.  I'm Greg Morrison with Moapa
    Valley Water District.  I just wanted to follow up on a couple
    questions regarding the efforts SNWA put into preparing its
    Order 1303 report.
        So whoever would like to answer, feel free.  I'll
    direct these at Mr. Burns, but if there's someone better.
        So in your role as the water resources division
    manager, did you oversee and/or coordinate SNWA's efforts in
    preparing the Order 1303 report?
        ANSWERS BY MR. BURNS: 
  A.   Yes, I did.
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  Q.   All right.  And you're aware of SNWA's
    scientific, be it, geologic or geohydrological efforts that
    resulted in the reports' conclusions?
  A.   Yes.
  Q.   And in between October 2018 and July 2019, did
    SNWA conduct or contract to have conducted on its behalf any
    geohydrological studies specific to boundary flows between
    Kane Springs Valley and Coyote Springs Valley?
  A.   Not to my recollection, no.
  Q.   And SNWA didn't conduct or contract to have
    conducted on its behalf any geohydrological studies in
    northern Coyote Springs Valley?
  A.   No.
        MR. MORRISON: Okay.  That's all I have.  Thank
    you.
        HEARING OFFICER FAIRBANK: Lincoln County and

    Vidler Water Company.
        CROSS-EXAMINATION
        BY MS. PETERSON: 
  Q.   Good morning, panel.  Karen Peterson here,
    representing Lincoln County Water District and Vidler Water
    Company.
        And, Mr. Burns, I just put in front of you a page
    from Nevada State Engineer Exhibit 245, which is -- it's
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    page 36 of the SNWA June 27, 2013, Order 1169 report.
        And do you have that in front of you, the
    one-page document I gave you?
        ANSWERS BY MR. BURNS: 
  A.   Yes, ma'am.
  Q.   And at the top of the paragraph there, there is a
    statement having to do with CSVM-4; do you see that?
  A.   Yes.
  Q.   And is it true that this report -- your report --
    SNWA's report, sorry, lets everybody know that the transducer
    in CSVM-4 has had a high failure rate due to the high water
    temperature in the well, so fluctuations of a foot or less
    should not be used to infer an absolute response.
        Do you see that?
  A.   I see that.
  Q.   And do you -- I'm going to show you the thick
    document I gave you was State Engineer's Exhibit 115, which is

    the water level data from that CSVM-4?
  A.   (Nodded head.)
  Q.   Do you have that?
  A.   Yes, ma'am.
  Q.   Okay.  And if you could look at the second page,
    it looks like the transducer was removed 10/14/2013; do you
    see that?
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    figures that Ms. Drici talked about?
        ANSWERS BY MS. DRICI: 
  A.   Yes.
        HEARING OFFICER FAIRBANK: You can finish this

    question and then we'll move on.
        MS. PETERSON: Okay.  Thank you.
        BY MS. PETERSON: 
  Q.   So I'm looking at your P values there in that
    table.  Do you have that figure A-1?
  A.   Yes.
  Q.   Okay.  And Garnet Valley's the only low -- the
    P value I see?
  A.   Well, the way I see it, all of them are below the
    .05 threshold, except for Black Mountain area and the Muddy
    River Springs area.
        So for the Black Mountain area, it's 0.69, which
    is larger than 0.05.  But we already showed the results that
    we think that Black Mountain area production wells probably
    should not be within the Lower White River Flow System
    boundary.
        As for the Muddy River Springs area, I do not
    just go by the statistical results.  I have to use facts and
    like what I know.  Does anybody think that production from the
    carbonate aquifer in the MRSA does not affect EH-4 water
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    levels.
        So this value is a little bit higher than the
    .05, but I still believe and I know that production in the
    Muddy River Springs area does affect water levels in EH-4
    because they're in the same basin.
        MS. PETERSON: Thank you.  Sorry.  I'm out of
    time.
        MS. DRICI: Sorry.  Bye.
        HEARING OFFICER FAIRBANK: Okay.  So we've
    reached the noon hour and let's go ahead and reconvene at --
    let's go ahead and do five after 1:00, and we'll get back
    going after lunch.  Thank you.
        (Lunch recess at 12:01 p.m.)
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    STATE OF NEVADA   )
        ) ss.
    CARSON CITY       )

        I, MICHEL LOOMIS, a Certified Court Reporter, do
    hereby certify;
        That on the 27th of September, 2019, in Carson
    City, Nevada, I was present and took stenotype notes of the
    hearing held before the Nevada Department of Conservation and
    Natural Resources, Division of Water in the within entitled
    matter, and thereafter transcribed the same into typewriting
    as herein appears;
        That the foregoing transcript, consisting of
    pages 864 through 985 hereof, is a full, true and correct
    transcription of my stenotype notes of said hearing to the
    best of my ability.

        Dated at Carson City, Nevada, this 28th day of
    September, 2019.

        ____________________________
        MICHEL LOOMIS, RPR
        NV CCR #228
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  CARSON CITY, NEVADA, MONDAY, SEPTEMBER 30, 2019, A.M. SESSION

      -o0o-

      HEARING OFFICER FAIRBANK: Good morning.  Welcome

  back.
      This is the time and place set for the --
  regarding the Lower White River Flow System and Order 1303
  hearing in the proceedings arising out of that particular
  order.
      And so this morning we want to go ahead and
  just -- we're going to have a continuation of the Southern
  Nevada Water Authority's presentation, and then we're going to
  go ahead and proceed with our next -- with the Moapa Valley
  Water District, and then this afternoon Lincoln County and
  Vidler Water Company.
      Just as a quick reminder, these proceedings,
  again, are with respect to those four questions, and kind of
  that fits with regards to the solicitations of information
  from the State Engineer in Order 1303.
      And so how I'm going to go ahead and do these
  this morning is Southern Nevada Water Authority has been
  allocated time for two hours this morning, and so they'll be
  given an hour for the presentation of their biologic panel,
  and then there will be one hour for questions of the
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  participants and the State Engineer's office, then we'll go
  ahead and move right into the Moapa Valley Water District.
      And so this week is going to be a little bit more
  fast pace with respect that we're going to have multiple
  parties on any given day, and on that particular day when
  we're completed with the party, then we're going to move right
  next into the next participant.
      And so with that, we will go ahead and get
  started with the Southern Nevada Water Authority.
      Mr. Taggart?
      MR. TAGGART: Thank you.
      Good morning.  Paul Taggart for the Southern
  Nevada Water Authority and the Las Vegas Water District.
      For the record, on Friday we did an errata to our
  Exhibit 7, and we provided a copy of that over on the stand
  over there.  And that's Figure 6-2, page 6-7 of that document.
      And so we -- we presented our hydrology experts
  on Friday.  This morning we'll be talking to our biological
  resource experts.
      So with that, I'm going to call our witnesses,
  Mr. Bob Williams and Mr. Zane Marshall and -- and ask them to
  be sworn.
      HEARING OFFICER FAIRBANK: All right.  Thank you.

      And real quick before we swear the witnesses, I
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  just wanted to go ahead and also introduce.  So today we have
  a different member of our staff with us from our Las Vegas
  office, John Guillory, and Christi Cooper will be observing
  from afar this week.
      And so go ahead and swear in the witnesses.
  Thank you.
      (Panel sworn.)
      MR. TAGGART: And also for the record, both
  witnesses have been qualified in this proceeding through our
  prequalification procedure that we developed.
      Mr. Marshall in the area of biological resources,
  including conservation biology, environmental compliance, and
  environmental monitoring.
      Mr. Williams with respect to environmental
  resources in the Lower White River Flow System conservation
  efforts to protect the Moapa Dace and ongoing compliance with
  the MOA and Endangered Species Act; and also both will testify

  about the report that they prepared.
      So, I'm going to start with you, Mr. Williams.
  Good morning.
      DIRECT EXAMINATION
      ANSWERS BY MR. WILLIAMS: 
  A.   Good morning.
  Q.   Could you -- could you just briefly describe for
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    the State your background and experience with respect to the
    Endangered Species Act, compliance with that act, and also
    with the Moapa Dace in the Lower White River Flow System?
  A.   Yes.  Thank you.  I'd like to begin telling you
    about my career as it unfolded over the last four years.  I
    started in 1979 after graduating from Brigham Young University

    with a degree in fisheries and aquatic ecology.
        I was hired that same year by the U.S. Fish and
    Wildlife Service in the Salt Lake City endangered species
    office as their Section 7 biologist -- Section 7 fishing
    biologist.
        I worked there for a couple of years specifically
    working on Section 7 consultation with the Bureau of
    Reclamation.  I was in the process of completing the Central
    Utah Project, as well as operation of main stem Colorado River
    Project, such as Flaming Gorge, Glen Canyon Dam, and the way

    and Aspen and all that.
        The requirements of Section 7 and the regulations
    that accompanied Section 7 that were finalized in 1978
    required the federal agencies to fund research and to conduct
    or basically go through the consultation process to ensure
    that their actions and their funding of actions did not
    jeopardize the species that were occurring in the Colorado
    River and Duchesne River; that being the pikeminnow, humpback
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    ongoing temperature monitoring in the springs?
  A.   I'm not aware of Fish and Wildlife Services
    conducting temperature monitoring.
        I know that SNWA is looking at installing a
    network of publications through the system to begin monitoring
    temperature.
  Q.   What about chemical or isotopic monitoring?
  A.   I'm not aware.
  Q.   Okay.  So the only active monitoring that you
    know about is flow monitoring; is that -- is that fair?
  A.   Flow monitoring and monitoring of the Moapa Dace
    population.
  Q.   Okay.  Were either of you involved in the design
    of the 1169 pump test?
  A.   I was not.
        MR. BURLEY: Is that my time being up?
        HEARING OFFICER FAIRBANK: That is your time, but

    if we have time --
        MR. BURLEY: Okay.
        HEARING OFFICER FAIRBANK: -- at the end, we'll
    circle back around.  Thank you.
        MR. BURLEY: No more questions.  Thank you.
        HEARING OFFICER FAIRBANK: Next is the Moapa

    Valley Water District.
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        MR. MORRISON: Good morning.  Greg Morrison for
    Moapa Valley Water District.
        CROSS-EXAMINATION
        BY MR. MORRISON: 
  Q.   Mr. Marshall, I just want to clarify one thing.
    I wasn't sure if I heard it correctly.
        Did you say that the MOA was or was not intended
    to apply in perpetuity?
        ANSWERS BY MR. MARSHALL: 
  A.   I believe the MOA was intended for the long-term
    development of the 16,100 acre-feet of water rights that --
    that -- that the parties that signed the MOA had identified at
    the time.
        So, I believe it was for the test.  There were
    elements of the MOA that were specific to the test, but I
    believe the MOA overall was intended for the long-term
    development of the -- of the -- of those water rights.
  Q.   All right.  And you're aware of the Moapa Valley
    Water District's dedication of its join springs water right
    pursuant to the MOA?
  A.   Yes.
  Q.   Was that dedication intended in any way to be
    temporary or is that a permanent dedication?
  A.   It's a permanent dedication, and it's very

Page 1138

    important to the conservation of Moapa Dace.
        MR. MORRISON: Thanks a lot.
        HEARING OFFICER FAIRBANK: Next is Lincoln
    County, Vidler Water Company.
        CROSS-EXAMINATION
        MS. PETERSON: Good morning.  Karen Peterson
    representing Lincoln County Water District and Vidler Water
    Company.
        BY MS. PETERSON: 
  Q.   Mr. Williams, I had a couple questions for you.
    I'm showing you -- or I had provided to you Fish and Wildlife
    Service Exhibit 59.  It's a biological opinion dated October
    29th, 2008 for Kane Springs Valley.
        Do you see that in front of you?
        ANSWERS BY MR. WILLIAMS: 
  A.   Yes, I do.
  Q.   And it was signed on page 50 by Robert D.
    Williams, Field Supervisor?
  A.   Yes.
  Q.   Do you see that?
  A.   Yes.
  Q.   Was that you?
  A.   That was me.  Still is me.
  Q.   Okay.  And do you -- sorry.  Do you remember --
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    or if you could turn to page 37, there -- there was a
    statement there regarding the Dace.
        Do you see that?
  A.   In the middle of -- in the middle of the page?
  Q.   Yes.
  A.   Yes.
  Q.   And it was the service's biological opinion that
    the action as proposed and analyzed the Kane Springs Valley
    Groundwater Development Project is not likely to jeopardize
    the continued existence of the endangered Moapa Dace.
        Do you see that?
  A.   Yes.
  Q.   And then also implementation of the project's
    conservation action will minimize any potential impacts.
        Do you agree with that?
  A.   Yes.
  Q.   And then directing your attention to the other
    document I provided to you, it's an amended stipulation for
    withdrawal of protests.  It's Fish and Wildlife Service
    Exhibit 57 and Lincoln County-Vidler Exhibit 16.
        Do you see that in front of you?
  A.   Yes, I see the Exhibit.
  Q.   Do you remember the negotiations regarding the
    monitoring, management, and mitigation plan for this
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    stipulation?
  A.   Yes, I do.  I do remember those negotiations with
    Vidler and Lincoln County.
  Q.   And you were involved in those?
  A.   Yes, I was.
  Q.   And there's a trigger that set forth the action
    criteria under page 3 and 4 of Exhibit A to the amended
    stipulation.
        Do you see that?
  A.   Yes.
  Q.   And under paragraph 2, do you see that the
    trigger for the -- for the flows is 3.2 CFS?
  A.   Yes, I believe that's correct.
  Q.   And then in paragraph 1 it indicates it's for
    flow measurements at the Warm Springs west flume.
        Do you see that?
  A.   Yes.
  Q.   All right.  Would you agree -- I think you had a
    question from your attorney that indicated that signatories to
    the MOU were compliant, I think -- I think -- I believe you
    said, with the Endangered Species Act.
        Is that what you said?
  A.   Repeat your question, please.
  Q.   Did -- you indicate in response to a question
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    from Mr. Taggart that signatories to the MOU and on the basis
    of the biological opinion, that those signatories were
    compliant with the Endangered Species Act?
        Is that what you said?
  A.   I think Mr. Taggart's question was asking me if
    parties outside of the MOU did not have Endangered Species Act

    compliance, and I think I said yes.
        I would like to correct that statement by saying
    that the parties of the Kane Springs agreement and
    stipulation, the biological opinion, are clearly covered under
    ESA.
        MS. PETERSON: Okay.  Thank you.  No further
    questions.
        HEARING OFFICER FAIRBANK: City of North Las
    Vegas?
        MS. URE: No questions.
        HEARING OFFICER FAIRBANK: Thank you.
        Seeing no questions, Center for Biological
    Diversity.
        MR. DONNELLY: Good morning.  Patrick Donnelly
    with the Center for Biological Diversity.  I'll try to be
    quick here because I do have a number of questions.
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        CROSS-EXAMINATION
        BY MR. DONNELLY: 
  Q.   I'll start with Mr. Williams.
        The definition of "Take" in Section 3 of the ESA
    is to "harass, harm, pursue, hunt, shoot, wound, kill, trap,
    capture or collect or attempt to engage in any such conduct";
    is that accurate?
        ANSWERS BY MR. WILLIAMS: 
  A.   That sounds very accurate.
  Q.   And regulation in 50 CFR Section 17-3 defines
    that harm includes habitat, modification, or degradation where
    it kills or injures wildlife by significantly impairing
    essential behavior patterns, including breeding, feeding, or
    sheltering; is that accurate?
  A.   That's correct.
  Q.   Is it true that Section 9 of the ESA prohibits
    unpermitted take?
  A.   Yes.
  Q.   Might individuals or agencies taking action which
    result in unpermitted take be in violation of Section 9?
  A.   Yes.
  Q.   That you are aware of, are citizens able to file
    lawsuits to enforce the ESA, including Section 9, suits
    against entities responsible for an unauthorized take?
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  A.   Yes.
  Q.   We heard testimony that carbonate pumping in the
    Lower White River Flow System causes spring flow declines,
    including on reports you were apart of from the Southern
    Nevada Water Authority; is that correct?
  A.   Yes.
  Q.   And spring declines cause a loss in habitat,
    correct?
  A.   Yes.
  Q.   And a loss in habitat can cause a loss in overall
    Dace numbers; is that correct?
  A.   Yes.
  Q.   Therefore, can we make the connection that
    carbonate pumping causes take of Moapa Dace?
  A.   Yes.
  Q.   And, thus, carbonate pumping would be a violation
    of Section 9 of the Endangered Species Act if it was not
    permitted through MOA's and other agreements?
  A.   If it was not permitted, that's correct.
  Q.   Would entities authorizing water withdrawals
    causing take that is not permitted take be in violation of
    Section 9?
  A.   Potentially.  But I'm not an attorney, nor do I
    do law enforcement.  I've never --
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  A.   I can't speak for the district on this, but I'd
    say my opinion is that, no, I would not do it from Kane
    because that would just accelerate the drawdowns at the Muddy
    River Springs area and accelerate the point at which trigger
    levels would be hit.
        MR. FREHNER: Thank you.
        HEARING OFFICER FAIRBANK: City of North Las
    Vegas.
        CROSS-EXAMINATION
        BY MS. URE: 
  Q.   Good morning, Therese Ure, representing the City
    of North Las Vegas, and I have more of a point or a question
    for clarification.
        In -- in one of your slides, you requested as
    part of your recommendation that the State Engineer grant the
    right to the district to divert 6,791-acre-feet per year; is
    that correct?
  A.   Yes.
  Q.   Would that 6,79 -- or 6,791-acre-feet constitute
    an increase of carbonate pumping than what the district is
    currently pumping?
  A.   Yes.
        MS. URE: Okay.  Thank you.
        HEARING OFFICER FAIRBANK: All right.  We'll go
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    ahead and take a break for lunch.  So, let's go ahead and
    we'll be pack at 1:00 p.m.
        Thank you.
        (Lunch recess at 11:58 a.m.)
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    STATE OF NEVADA   )
        ) ss.
    CARSON CITY       )

        I, MICHEL LOOMIS, a Certified Court Reporter, do
    hereby certify;
        That on the 30th of September, 2019, in Carson
    City, Nevada, I was present and took stenotype notes of the
    hearing held before the Nevada Department of Conservation and
    Natural Resources, Division of Water in the within entitled
    matter, and thereafter transcribed the same into typewriting
    as herein appears;
        That the foregoing transcript, consisting of
    pages 1092 through 1230 hereof, is a full, true and correct
    transcription of my stenotype notes of said hearing to the
    best of my ability.

        Dated at Carson City, Nevada, this 1st day of
    October, 2019.

        ____________________________
        MICHEL LOOMIS, RPR
        NV CCR #228
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  CARSON CITY, NEVADA, TUESDAY, OCTOBER 1, 2019, A.M. SESSION

      -o0o-

      HEARING OFFICER FAIRBANK: Good morning.  So this

  is the continuation of the hearing regarding the Lower White
  River Flow System and Order 1303, and so we're going to go
  ahead and continue this morning with cross-examination.
      We have just under one hour left for
  cross-examination, and so we'll go ahead and reopen the time
  period to the participants to ask questions.
      And at this point, we're going to go ahead and
  limit that time frame to five minutes per participant for the
  continuation of cross-examination, and so we'll start with
  Coyote Springs Investments.
      MR. HERREMA: We have no questions at this time.
      HEARING OFFICER FAIRBANK: Okay.  So seeing no

  further questions from Coyote Springs Investments, United
  States Fish and Wildlife Service.
      Seeing no questions, National Park Service.
      CROSS-EXAMINATION
      BY MS. GLASGOW: 
  Q.   Good morning.  Karen Glasgow with the Solicitor's
    Office, Department of Interior representing the National Park
    Service.
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        Good morning, gentlemen.  Can we see -- could you
    put up Mr. Umstot's Slide Number 15.  Mr. Umstot.  Sorry.
        Thank you.  On this slide, you indicate that
    CSVM-2 did not show a response to MX-5 pumping.
        Is this why you stated that this well would be a
    good well to use for seeing short-term climactic events for
    separating out pumping effects?
        ANSWERS BY MR. UMSTOT: 
  A.   I don't recall testifying that you'd use CSVM-2
    for that purpose.
  Q.   Do you recall what well you did identify as being
    one that would be good for showing short-term climatic
    effects?
  A.   At the moment, I don't recall which well I used
    for it.
  Q.   Do you recall that you identified a well as being
    one that would be good for seeing short-term climatic effects
    for separating out pumping effects?
  A.   I don't recall.
  Q.   I'd like to show you -- I don't know if you have
    them.  I've got their Appendix A and Appendix B from our
    rebuttal report.
        MS. GLASGOW: Do you have copies there with you?
        MR. UMSTOT: No.
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        MS. GLASGOW: Well, let me hand these to you.
    That's just for you to look at, but that's what I'm handing
    him.
        HEARING OFFICER FAIRBANK: Sounds good.  Thank

    you.
        BY MS. GLASGOW: 
  Q.   Now, you testified that the MPS provided
    hydrographs which included records with rising water levels,
    declining water levels, and some showing the short-term
    climatic effects.
        Can you look through our Appendixes B and A or A
    and B as I just handed to you and could you tell us which
    hydrographs for wells in and near the Lower White River Flow
    System and the USGS PowerPoint that shows many other
    hydrographs and identify the wells that have a similar
    hydrograph to the well that you identified as being actually
    indicative of short-term climatic effects?
        MS. PETERSON: I guess I have to ask for
    clarification because I think he testified that he couldn't
    remember which well that was.
        BY MS. GLASGOW: 
  Q.   Well, how about any well.  Any well that you see
    on any of our hydrographs or the USGS PowerPoint that show
    short-term climatic effects.
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        ANSWERS BY MR. UMSTOT: 
  A.   I haven't analyzed all of the wells shown in
    these appendices.  I would need to spend some time to go
    through and look at these hydrographs and do some analysis to
    determine which ones have a -- short-term responses to
    climatic effects.
  Q.   Okay.  Well, unfortunately, they gave me five
    minutes, so I can't let you do that.  Let's move along, then.
        Isn't it true that well CSVM-5 does not show
    effects of the short-term climatic changes that you testified
    about?
  A.   Yes, at the scale that is plotted on here, I
    don't discern any short-term effects.
  Q.   Isn't it also true that CSVM-5 does not exhibit
    declining water levels, which is a common characteristic of
    nearly all of the other hydrographs in the Lower White River
    Flow System?
  A.   Yes, CSVM-5 does not show a declining water
    level.
  Q.   Are your answers the same for the hydrograph for
    BMONCO-2, which is located in the Black Mountain area, I
    think?
  A.   I haven't analyzed this hydrograph before.  It
    looks a little odd to me, and that is a completely straight
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  A.   I do.
  Q.   Okay.  And do you agree that the -- well -- well,
    let me strike that, please.
        You had some criticism of the MLR analysis at
    SNWA; correct?
  A.   Yes.
  Q.   Okay.  And you also are aware that SNWA did an
    analysis of how much groundwater can be pumped from the
    carbonate system while maintaining a 3.2 flow at the Warm
    Springs West Gage; correct?
  A.   I recall that testimony.
  Q.   Okay.  Do you recognize that that analysis and
    the MLR analysis are two distinctly separate analyses?
  A.   Yes.
  Q.   Okay.  So your critique of the MLR approach does
    not apply to the approach that SNWA used to determine the
    control in order to protect 3.2 CFS in the Warm Springs West
    Gage; is that true?
  A.   That's true.
  Q.   Okay.  And most -- your -- your testimony
    indicated that the -- the conclusions and analysis that you
    conclude -- that you prepared were based upon the idea that
    additional carbonate pumping in Garnet Valley by the City of
    North Las Vegas would be temporary until a pipeline is built
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    to bring water to North Las Vegas from the Las Vegas Valley;
    is that correct?
  A.   I would say initially.  I think ultimately,
    through additional stress testing, whether it's pumping or
    injection testing, will arrive at the proper amount to
    perpetuate from the carbonate aquifer from Garnet Valley.  I
    don't think we've established that yet.
  Q.   Is the City of North Las Vegas prepared to pay
    for the costs of those types of stress testing that you have
    described?
  A.   I can't answer that.
  Q.   Okay.
        MR. TAGGART: Thank you.
        HEARING OFFICER FAIRBANK: The Moapa Valley Water

    District.
        CROSS-EXAMINATION
        BY MR. MORRISON: 
  Q.   Greg Morrison for Moapa Valley Water District for
    the record.
        Good morning, Mr. Smith.  How are you?
        ANSWERS BY MR. SMITH: 
  A.   Good morning.
  Q.   I just got a couple questions about you spoke
    about the City's long-term strategy, and one of those
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    strategies was bringing in senior groundwater rights.
  A.   Correct.
  Q.   Does -- has the City identified or targeted any
    specific senior water rights to date?
  A.   Yes.  The senior -- excuse me.  The City has
    entered into a Memorandum of Understanding with the Church of

    Jesus Christ of Latter-Day Saints, the LDS Church, to initiate
    discussions on leasing with possible long-term option to
    purchase water rights from -- that are utilized along the
    alluvium in the Muddy River Springs area.
  Q.   And are those -- are those rights currently being
    pumped?
  A.   Since the decommissioning of the Reid Gardner
    Station power plant in 2017, these water rights were under
    lease for the past few decades to the power company for -- to
    Nevada Energy for that -- that facility.
        So since the decommissioning in 2017, I do not
    believe they've been pumped, or if they have been, they have
    not been pumped to a great amount.
  Q.   Okay.  And you said those were alluvial rights?
  A.   The -- they are water rights at wells that have
    historically pumped from the alluvium.
  Q.   Okay.  The City's Kapex and Playa wells, are
    those alluvial rights or are those carbonate right -- or
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    wells, excuse me?
  A.   The wells are completed in the carbonate aquifer.
  Q.   Okay.  So would it be fair to say that the
    movement of the senior permit rights that the City currently
    has targeted for acquisition, beginning to pump those would
    increase pumping in the carbonate aquifer?
  A.   That's correct.
        MR. MOORE: Okay.  Thanks.
        HEARING OFFICER FAIRBANK: Lincoln County-Vidler

    Water Company.
        CROSS-EXAMINATION
        BY MS. PETERSON: 
  Q.   Hi, Mr. Smith.  Karen Peterson --
        ANSWERS BY MR. SMITH: 
  A.   Good morning.
  Q.   -- representing Lincoln County Water District and
    Vidler Water Company.  I just had a couple questions for you.
        Is there any recommendation by your client to
    include Kane Springs Valley into the Lower White River Flow
    System?
  A.   No.  Again, we have not done any assessment on
    the other regions of the flow system.
  Q.   But in this proceeding, there is no
    recommendation by your client based on the work that they've

Min-U-Script® Capitol Reporters
775-882-5322

(28) Pages 1478 - 1481

SE ROA 53581 JA_000525



DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES 
DIVISION OF WATER

 -  Vol. VII
October 1, 2019

Page 1498

    STATE OF NEVADA   )
        ) ss.
    CARSON CITY       )

        I, MICHEL LOOMIS, a Certified Court Reporter, do
    hereby certify;
        That on the 1st of October, 2019, in Carson City,
    Nevada, I was present and took stenotype notes of the hearing
    held before the Nevada Department of Conservation and Natural
    Resources, Division of Water in the within entitled matter,
    and thereafter transcribed the same into typewriting as herein
    appears;
        That the foregoing transcript, consisting of
    pages 1370 through 1497 hereof, is a full, true and correct
    transcription of my stenotype notes of said hearing to the
    best of my ability.

        Dated at Carson City, Nevada, this 1st day of
    October, 2019.

        ____________________________
        MICHEL LOOMIS, RPR
        NV CCR #228
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  CARSON CITY, WEDNESDAY, OCTOBER 2, 2019, A.M. SESSION

      ---oOo---
      HEARING OFFICER FAIRBANK: This is a continuation

  of the Order 1303 hearing regarding the Lower White River
  Flow System and the administration of the basins as a joint
  administrative unit.
      And we will continue our presentations by the
  participants starting today with Center for Biological
  Diversity.  And so we'll go ahead and kick it off with
  Mr. Donnelly.
      MR. DONNELLY: Thank you.  Good morning.  Patrick
  Donnelly for the Center for Biological Diversity.  And our
  expert witness today is Dr. Tom Myers, a hydrologist, who has
  appeared in front of the Nevada State Engineer in numerous
  proceedings.  His CV is available on CBD Exhibit 1.
      We appreciate the opportunity to present today.
  The Center for Biological Diversity was founded in 1989 and
  our mission is very simple.  It's to save life on earth.  In
  particular, we focus on the protection of endangered species
  and the habitats upon which they rely.
      And I just want to provide the briefest of
  remarks about the context of Dr. Myers' presentation.  We
  have been advocating for the protection of the Moapa dace for
  over a decade, focusing on securing a long-term permanent
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  water supply for the fish.  And as parties in this room are
  doubtless aware, we unsuccessfully litigated Fish and
  Wildlife Services section seven consultation on the MOA some
  ten years ago.
      As we've been eliciting in cross-examination over
  the past two weeks, we believe that withdrawals from the
  carbonate aquifer that cause a reduction in habitat quantity
  for the dace are a take under the Endangered Species Act and
  thus prohibited.
      And while that implies that individual pumpers
  may be potentially violating the Act, we believe that
  responsibility lies with the Division of Water Resources.
      Rather than running to court to litigate this,
  we're participating in this proceeding because we believe
  that the State Engineer's office is taking the right approach
  to addressing this matter.  With almost 40,000 acre-feet of
  groundwater rights and 37,000 acre-feet of surface water
  rights, the basin is extremely over-allocated and the dace's
  habitat is in danger of drying up, even at current pumping
  levels, as Dr. Myers will demonstrate.
      Order 1303, Section 6-2-C asks about the
  long-term annual quantity of groundwater that may be pumped
  from the Lower White River Flow System.  While this is a
  technical evidentiary proceeding we're involved in involving
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  scientific experts presenting and interpreting data, Order
  1303 asks a subjective question.  What is the amount that may
  be pumped?  And the question that's implicit there is that
  may be pumped within what constraints.
      Different parties have had different
  conceptualizations about what the constraints on pumping are
  and thus have reached very different conclusions.
      We feel that the Endangered Species Act is the
  primary limiting factor on the overall quantity of allowable
  pumping within the Lower White River Flow System and thus we

  geared our analysis toward that goal of protecting the dace.
      However, other testimony has made it clear that
  certain types and locations of pumping will also impact
  senior surface water rights.  As such, while our report
  focuses on what actions are necessary to save the dace, our
  report should not be considered exclusive of conclusions
  raised by other parties as to requisite actions to protect
  senior surface water rights.
      The findings in our report and other reports
  instead may compliment one another, which is, of course, up
  to the State Engineer's office to determine.
      Dr. Myers presents in his conclusion a number of
  potentially allowable alluvial pumping.  However, if the goal
  of this proceeding's outcome is both to protect the dace and
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  to protect in-stream water rights, we all need to consider
  that the idea that all pumping must cease or at least that
  needs to be part of the evaluation.
      We would respectfully request of the State
  Engineer's office the opportunity to present a brief written
  closing argument after the termination of this hearing.
      I'd like to move to have our Exhibits 1 through 4
  admitted for the record.
      HEARING OFFICER FAIRBANK: Those exhibits will be

  admitted.
      MR. DONNELLY: Thank you.  I want to note for
  everyone that our presentation today differs slightly from
  the presentation provided to the parties as CBD Exhibit 4.
  We chose to highlight a couple of different elements from our
  reports to ensure it's relevant to the ongoing discussions
  we've had, but we haven't reached any new substantive
  conclusions or anything in the presentation today.
      Could we please swear in the witness?
      (The witness was sworn in)

      TOM MYERS
      Called as a witness on behalf of the
  Center for Biological Diversity, having been first duly sworn
      Was examined and testified as follows:
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    its customers entirely using groundwater from the Arrow
    Canyon wells?
  A.   Yeah, I think I know that.
  Q.   So I guess my question for you is what should
    those 8500 people do for water?
        MR. DONNELLY: Objection.  That's not relevant to
    the facts and data and interpretation that Dr. Myers
    prepared.
        HEARING OFFICER FAIRBANK: Can you relate your

    question to the four critical issues, the boundary, the flow
    of --
        MR. MORRISON: We're talking --
        HEARING OFFICER FAIRBANK: I understand that this

    is a policy issue as far as I'm understanding your question,
    so if you can relate it to those four questions or how within
    that five catch-all it relates back to those four specific
    questions, then --
        MR. MORRISON: I'll try.
  Q.   (By Mr. Morrison)  Dr. Myers, did you see
    Dr. Schwemm's presentation for the Fish and Wildlife Service?
  A.   Yeah, yes, I did.
  Q.   Do you recall seeing his slides detailing the
    number of Moapa dace month over month and year over year?
  A.   Yes.
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  Q.   Do you remember seeing month over month and/or
    year over year increases in dace numbers during certain
    months and years?
  A.   Yes.
  Q.   Was carbonate pumping occurring during those
    months of increase?
  A.   There was -- I mean, those increases -- there
    were increases that occurred during the last 15 years.  And,
    yes, there was carbonate pumping, so yes.
        MR. MORRISON: All right.  Thank you.
        HEARING OFFICER FAIRBANK: Lincoln County, Vidler

    Water Company?
        CROSS-EXAMINATION
    By Ms. Peterson:
  Q.   Hi, Dr. Myers.
  A.   Good morning.
  Q.   Good morning.  Karen Peterson representing
    Lincoln County Water District and Vidler Water Company.  Did

    you calculate drawdown to the Muddy River Spring area from
    pumping Kane Spring Valley wells?
  A.   No.
  Q.   You indicate on page 19 of your original report
    that Kane Springs Valley pumping will reverse the gradient
    and draw water from Coyote Springs Valley.  Do you recall
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    that?
  A.   Can you refer me to a section?  I've got my
    report right in front of me.
  Q.   It's on page 19.
  A.   Okay.
  Q.   Middle paragraph.
  A.   Okay.  And what was the statement again?  I'm
    sorry.
  Q.   That Kane Springs Valley pumping will reverse the
    gradient and draw water from Coyote Spring Valley.
  A.   I say pumping in Kane Springs Valley that
    decreases that gradient would decrease flow in the CSV.  Do I
    then say --
  Q.   About middle of the way, middle of the way down.
  A.   Well, I would say -- I would say that pumping in
    Kane Springs Valley, considering it's only five feet higher
    than in Coyote Spring Valley, if it pumped enough could
    reverse the gradient, yes.
  Q.   And did you -- how much pumping?
  A.   I don't know.
  Q.   So you didn't run any kind of model or do any
    kind of analysis to support that conclusion; is that correct?
  A.   There is not sufficient transmissivity data with
    which to run a model of that.
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  Q.   Did you look at the information that Lincoln
    County and Vidler have supplied with regard to their pump
    test?
  A.   I don't recall looking at that, no.
  Q.   Do you have the URS report from 2006?
  A.   I didn't review the URS report.
  Q.   And then going to slide 23.  The conclusion that
    Kane Spring Valley should be managed as part of the Lower
    White River Flow System.  And you conclude with there the
    high likelihood that water pumped from Kane Springs Valley
    would quickly contribute to the depletion of the carbonate
    aquifer in Coyote Spring Valley in the Muddy River Springs
    area.  Do you see that?
  A.   Yes.
  Q.   And, again, did you run any kind of model or do
    any kind of analysis to support that conclusion?
  A.   The analysis I did was qualitative because we are
    talking -- I mean, the overall results of the Order 1169 pump
    test were that we were removing water from a carbonate well
    that showed a drawdown of over about a five-basin area and
    thus my analysis of what -- of Kane Springs Valley affecting
    that is that -- is just another way of removing or preventing
    water from being in that five -- in that really high
    transmissive zone in the Lower White River Flow System.
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    with Nevada Cogeneration and Associates and then we will
    finish the day with Muddy Valley Irrigation Company.  And so
    we will start tomorrow at 12:30 and we will see everyone
    then.  Thank you.
        (Hearing concluded at 11:15 a.m.)
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    STATE OF NEVADA      )
        )ss.
    COUNTY OF WASHOE     )

        I, CHRISTY Y. JOYCE, Official Certified Court
    Reporter for the State of Nevada, Department of Conservation
    and Natural Resources, Division of Water Resources, do hereby
    certify:
        That on Wednesday, the 2nd day of October,
    2019, I was present at the Legislative Counsel Bureau, Carson
    City, Nevada, for the purpose of reporting in verbatim
    stenotype notes the within-entitled public hearing;
        That the foregoing transcript, consisting of
    pages 1499 through 1595, inclusive, includes a full, true and
    correct transcription of my stenotype notes of said public
    hearing.

        Dated at Reno, Nevada, this 2nd day of
    October, 2019.

        __________________________
        CHRISTY Y. JOYCE, CCR #625
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  CARSON CITY, THURSDAY, OCTOBER 3, 2019, P.M. SESSION

      ---oOo---
      HEARING OFFICER FAIRBANK: This is the
  continuation of the hearing regarding the administration of
  the Lower White River Flow System in Order 1303.  And today
  we are going to go ahead and hear presentations from Nevada
  Cogeneration Associates and then from the Muddy Valley
  Irrigation Company.  And so we will go ahead and get started
  this morning.
      And so, Mr. Flangas, you have one hour for the
  presentation of your evidence and testimony from your experts
  and witnesses with respect to the Order 1303 matters.  And
  then after the expiration of the hour or if you finish
  earlier, then we'll go ahead and open that up for
  cross-examination.
      MR. FLANGAS: Just for clarification, I thought
  we had -- Yeah.  I thought we had two and a half hours total,
  so I was thinking we had an hour with a little bit of time
  for redirect.  Was I wrong on that?
      HEARING OFFICER FAIRBANK: We divided it up in to

  two hours.
      MR. FLANGAS: Okay.
      MR. COACHE: The order says two and a half.
      MR. FLANGAS: I'm sorry.  I was -- We just wanted
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  to make sure that we had our time down so that -- We had sort
  of prepared to do a one-hour presentation with a ten-minute
  redirect.  But if I have it wrong, that's fine.  We'll just
  have to speed it up.  I just want to make sure.
      Okay, guys.
      HEARING OFFICER FAIRBANK: Well, it looks like I

  made a typographic error, so hopefully we can try to work
  around it.  But we'll make sure that we give everybody an
  equal opportunity.  Because all of the other participants who
  submitted rebuttal reports were allotted two hours.  And so
  that's what happens when you give lawyers calculators.
      MR. FLANGAS: Okay.  Guys.  Would you do me a
  favor then, if you can just let us know when we're at 50
  minutes so we don't go over our time, so we can reserve just
  a little bit of time.
      HEARING OFFICER FAIRBANK: We'll do that.  And
  we'll also work to accommodate.  I think we can probably have
  a little bit of time to accommodate due to that error in the
  state hearing notice.
      MR. FLANGAS: No problem.
      HEARING OFFICER FAIRBANK: We didn't recognize

  that prior to this moment.  Thank you.
      MR. FLANGAS: Thank you very much.  Well, thank
  you.  Nevada Cogeneration Associates Number 1 and 2.  I'm
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  here with three witnesses that are all authors of the NCA
  report.  And we will use NCA as an abbreviation.  I have with
  me here today Mr. Hugh Ricci, Mr. Jay Dixon, and Mr. Bob
  Coache.  I'll begin with Mr. Dixon.  Mr. Dixon, could you
  tell us --
      (The court reporter interrupts)
      (The three witnesses were sworn in)

      JAY DIXON
      Called as a witness on behalf of
  Nevada Cogeneration Associates, having been first duly sworn,
      Was examined and testified as follows:

      DIRECT EXAMINATION
  By Mr. Flangas:
  Q.   Mr. Dixon, could you give us a little bit of your
    background, please.
  A.   My name is Jay Dixon for the record.  So I've
    been a practicing hydrologist for over 25 years.  I've got a
    Master's degree in civil engineering from the University of
    Nevada, Las Vegas.  And, specifically, I've been working on
    various projects in what is now the Lower White River Flow
    System for about 15 years in the capacity of a consultant.
  Q.   Mr. Dixon, were you one of the authors of the NCA
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        CROSS-EXAMINATION
    By Ms. Peterson:
        ANSWERS BY MR. RICCI: 
  Q.   Gentlemen, Karen Peterson here representing
    Lincoln County and Vidler Water Company.
        So, Mr. Ricci, just following up on that last
    statement that you made.  Mr. Coache indicated that I guess
    it was his recommendation that Kane not be included right now
    in terms of the boundary at this stage.  So you disagree with
    that?
  A.   Hugh Ricci.  No.  What I said had I -- if I were
    to issue Order 1169 again and had the information that I had
    available then as there is enough information today I would
    have included it.
  Q.   Right.  But is it your testimony today that the
    boundary should not be changed?  As we are now in this
    proceeding, the last bullet point on slide 40, says that the
    recommendation is, I assumed of Nevada Cogen, that the
    boundaries not be changed.
  A.   You know, when we -- Hugh Ricci again.  When we
    did this, this was a collaboration among the three of us, and
    there were certain things that we thought of and two to one
    or whatever, however it was ruled, we put it in it.  But the
    answer to my question originally that you asked is what I
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    would do then if I knew what I do know today.
  Q.   So do you support that bullet point or not?
  A.   Since my name is on the report I would say yes.
  Q.   Did any of the three of you calculate drawdown to
    the Muddy River Springs area from pumping Kane Spring Valley

    wells?
        MR. COACHE: I first want to clarify the bullet
    point, the previous bullet point.  My position hasn't changed
    in that I believe Kane Springs Valley should be included.  I
    don't believe this is the venue for which to discuss that.
    And that's why that bullet point says what it does in
    relation to the next phase.
        The answer to your question is that I did not
    calculate drawdowns of the Muddy River Springs area from Kane

    Springs pumpage.
        MS. PETERSON: Mr. Dixon?
        MR. DIXON: So.
        MS. PETERSON: Did you calculate drawdown to the
    Muddy River Spring area from pumping Kane Spring Valley
    wells?
        MR. DIXON: No.  And that wasn't the purpose of
    that regression analysis.
        MS. PETERSON: Mr. Ricci?
        MR. RICCI: No.
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        MS. PETERSON: All right.  Did any of the three
    of you calculate drawdown to the wells owned or controlled by

    NCA from pumping Kane Spring Valley wells?
        MR. DIXON: No.
        MR. RICCI: You're asking each us of us again,
    Ms. Peterson?
        MS. PETERSON: Yes.
        MR. RICCI: No.  The answer to that question is
    no.
        MR. COACHE: I'm sorry.  I didn't follow that
    question.
        ANSWERS BY MR. COACHE: 
  Q.   Mr. Coache, did you calculate drawdown to the
    wells owned or controlled by NCA from pumping Kane Spring
    Valley wells?
  A.   No, I did not.
  Q.   Mr. Coache, did you review the hydrograph of the
    KSVM during the Kane Springs pump test?  KSVM-4, sorry, well.

  A.   I'm sorry.  What did you ask?
  Q.   Sorry.  It was bad.  Did you review the
    hydrograph of the KSVM-4 well during the Kane Springs pump

    test, the aquifer test?
  A.   I did.
  Q.   And do you agree that the pump test was for 1800
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    gallons per minute?
  A.   I can't -- I believe that's the number but I
    can't say for sure.
  Q.   And do you agree that from that well where the
    pump test was conducted that Lincoln-Vidler was awarded 500
    acre-feet which when pumped would be much less than the 1800

    gallons per minute?
  A.   Well, it depends on over what time you pump the
    water.
  Q.   Well, do you understand that 1800 gallons per
    minute that was a continuous pump test?
  A.   Yeah, absolutely.  But if you want to take your
    water out over a one-month period it might be 1800 gallons a
    minute.
  Q.   Right.  But you would have no idea what the plan
    is for the development of the water out of that well, the 500
    acre-feet, do you?
  A.   But you didn't ask me that.
  Q.   Do you have any idea?
        (The court reporter interrupts)
        THE WITNESS: No.
  Q.   (By Ms. Peterson)  And you indicate on pages --
    page 18, I think, Mr. Coache, you wrote this section of the
    report, NCA number one.  The last sentence there right before
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    flow in the summer months decreased that well siting, we --
    Well, let me back up.  In the early 1960s, the irrigation
    company took on a huge task of creating a reservoir to store
    water that was not mostly benefitted in the winter months to
    be able to supplement the summer months.  And over the period

    of time, as the stream flows diminish or go back up, we
    constantly are adjusting from an operational standpoint the
    flow coming out of Bowman Reservoir to maintain a level of
    consistency for our shareholders.  Obviously it was
    shareholder water that went in there and the benefit was back
    to the shareholders.
        Since the pumping, the alluvial pumping, has
    stopped, then that frequency of adjustment seems to have
    leveled out a little bit.  Did I answer your question?
  Q.   Yes.  I mean, do you think there's more water in
    the river now?
  A.   No.
        MR. TAGGART: Okay.  Great.  I have no further
    questions.  Thank you.
        HEARING OFFICER FAIRBANK: Moapa Valley Water

    District?  Seeing no questions.
        Lincoln County, Vidler?  Seeing no questions.
        City of Las Vegas?
        MS. URE: No questions.
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        HEARING OFFICER FAIRBANK: Center for Biological

    Diversity?  No questions.
        Georgia Pacific Republic?  Seeing no questions.
        Nevada Cogeneration Associates?  Seeing no
    questions.
        Bedroc?
        MS. URE: No questions.
        HEARING OFFICER FAIRBANK: And Nevada Energy?

        MS. CAVIGLIA: No questions.
        HEARING OFFICER FAIRBANK: No questions.
        I will open it up to the Division of Water
    Resources staff and the State Engineer.  Okay.  Seeing no
    questions on our end, Coyote Springs Investments, do you have
    any further questions?
        And Southern Nevada Water Authority?
        All right.  Well, thank you very much.  We'll
    conclude the proceedings with the Muddy Valley Irrigation
    Company.
        Before we conclude for the day, I wanted to go
    ahead and address a couple of just kind of procedural
    administrative matters.  So tomorrow morning we will go ahead
    and get started with Bedroc.  And then at the conclusion of
    the two hours allocated for Bedroc and for cross-examination,
    then we'll get started with Nevada Energy.  And then if we
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    are done before lunch, then we'll go ahead and open it up for
    public comment.  If we're not done until the lunch time, then
    we'll return after lunch for public comment.  But public
    comment will follow the conclusion of the presentation by
    stakeholders who have submitted rebuttal reports.  And at
    that time then we'll also address any other administrative or
    procedural matters that we have remaining.  And so we'll see
    everyone tomorrow morning.  Thank you.
        (Hearing concluded at 3:19 p.m.)
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    STATE OF NEVADA      )
        )ss.
    COUNTY OF WASHOE     )

        I, CHRISTY Y. JOYCE, Official Certified Court
    Reporter for the State of Nevada, Department of Conservation
    and Natural Resources, Division of Water Resources, do hereby
    certify:
        That on Thursday, the 3rd day of October,
    2019, I was present at the Legislative Counsel Bureau, Carson
    City, Nevada, for the purpose of reporting in verbatim
    stenotype notes the within-entitled public hearing;
        That the foregoing transcript, consisting of
    pages 1597 through 1711, inclusive, includes a full, true and
    correct transcription of my stenotype notes of said public
    hearing.

        Dated at Reno, Nevada, this 4th day of
    October, 2019.

        __________________________
        CHRISTY Y. JOYCE, CCR #625
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  CARSON CITY, FRIDAY, OCTOBER 4, 2019, A.M. SESSION

      ---oOo---
      HEARING OFFICER FAIRBANK: Good morning.  So this

  is the continuation of the hearing regarding the
  administration of the Lower White River Flow System and Order
  1303.  And this morning we're going to go ahead and proceed
  with our final two participants and their presentations as
  well as cross-examination of those participants.
      And we'll start the day off with Bedroc.  And so
  at this point I'll go ahead and turn it over to Ms. Ure.
      But before we get started, when we're concluded
  with the presentation of the participants, we'll go ahead and
  address some final administrative matters before we proceed
  to public comment.
      So, Ms. Ure.
      MS. URE: Thank you.  Good morning.  Thank you.
  Therese Ure representing Bedroc.  And today Mr. Dixon is also
  here with me, so if we could swear him in, that would be
  great.
      (The witness was sworn in)
  ///
  ///
  ///
  ///
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      JAY DIXON
      Called as a witness on behalf of
      Bedroc, having been first duly sworn,
      Was examined and testified as follows:

      DIRECT EXAMINATION
  By Ms. Ure:
  Q.   Good morning, Mr. Dixon.  Can you please, turning
    to Bedroc Exhibit 1, give us a brief background of yourself?
  A.   As I mentioned yesterday, I've got a Master's
    degree in civil engineering from the University of Nevada,
    Las Vegas.  Over 25 years experience as a hydrologist here in
    Nevada.  I got a Nevada PE, a Nevada hydrologist, and I only
    work on Nevada projects.
  Q.   And, Mr. Dixon, were you offered as an expert in
    hydrology and waters rights in this proceeding?
  A.   Yes.
  Q.   Have you been qualified before the State
    Engineer?
  A.   Yes.
        MS. URE: Okay.  And so we would offer to qualify
    for this proceeding Mr. Dixon as an expert in hydrology and
    water rights.
        HEARING OFFICER FAIRBANK: And as there were no
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    objections, I think we've resolved all of that, and so he'll
    be admitted.
        MS. URE: Thank you.
  Q.   (By Ms. Ure)  Mr. Dixon, turning to Bedroc
    Exhibit 2, did you assist in preparing the report on behalf
    of Bedroc?
  A.   I did.
  Q.   Okay.  And did you prepare a presentation for
    today's proceeding?
  A.   Yes.
  Q.   Can you please walk us through that?
  A.   Yes.  Turning to slide two.  I want to start off
    by tying this presentation to the rebuttal report issues that
    were identified in the Bedroc rebuttal report.  I'll go in
    order as they are listed in the report.
        First off, exclusion of the White River Flow
    System north of Coyote Spring Valley.  I'm not going to spend
    much time on that.  It's been discussed by plenty of other
    stakeholders.  I think it's pretty clear that there's no
    reason to include.  Hydrology data doesn't support it.  I
    think that was a recommendation based purely on an agenda to
    impede the SNWA project.  There's really no basis for it.
        Moving on to the content that I'm going to spend
    most of my time talking about today in this presentation, as
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    identified in my rebuttal report.  Number two, management
    considerations for certain areas with access to alluvial
    aquifers.  Alluvial pumpage in the Muddy River Springs area
    versus basin fill alluvial pumpage in north Coyote Spring
    Valley.  There is a difference and I will discuss that.
        Effects from carbonate in Muddy River Springs
    area alluvial pumping on basin fill alluvial wells on north
    Coyote Spring Valley.
        And, finally, I'll mention just in closing, I'll
    discuss in closing, movement of water rights between the
    Muddy River Spring area alluvial and carbonate wells in the
    LWRFS.
        Slide three.  Quick overview for Bedroc.  In
    terms of location, it is located just north of the Clark
    County line.  We're in Lincoln County.  Three parcels
    totalling 560 acres, obviously in Coyote Spring Valley, what
    we consider the northern part.  Specifically it's situated
    near the western edge of the Pahranagat Wash about a thousand
    feet north of the confluence of Pahranagat and Kane Springs
    Washes.
        Slide four.  Overview map.  You see where we are
    relative to the northern part of the LWRFS, Coyote Spring
    Valley, specifically.  And you'll see the magenta-colored
    outline.  That is the three parcels totalling 560 acres
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    your view on whether the State Engineer needs a groundwater
    model constructed now in order to make the determinations
    that are required or that are asked under Order 1303?  Can
    the 1303 increase be answered without a groundwater model and

    just based upon the stress data from the Order 1169 pumping
    test and the recovery data from that pumping test?
  A.   So there is a groundwater flow model that was
    constructed by federal agencies.  And, try as they might,
    they really weren't able to replicate the system very well.
    They underestimated a lot of the effects.  And it wasn't
    because they didn't try.  I just think it's a very difficult
    system to model.  I think at this stage our observations are
    enough to make future decisions.  And so, no, I don't agree
    that a model is necessary.
  Q.   Okay.  Could you turn to slide number 32, please.
    And just quickly, you made a comment during your testimony
    that the -- And I don't remember exactly what it was.  But I
    wanted -- it had to do with the difference between these two
    charts and the values depicted on the charts.  Do you
    recognize that in the lower pane, which is Figure 6-3,
    there's a symbology there that indicates MRSA discharge
    capture.  And so this is showing discharge, which is more
    than just stream flow.  And then do you notice that up in the
    top panel that that is just showing stream flow?  Does that

Page 1802

    make sense?
  A.   I see that.
  Q.   One last question at least for now is on the
    slide before that.  Do I get to ask it?
        HEARING OFFICER FAIRBANK: Ask your question.

        MR. TAGGART: Okay.
        You testified about slide number 15 and I want to
    ask you, you indicated that a trend line should be based upon
    a -- using the same value from each month if you want to
    develop a trend line.  And so I have two questions, I guess.
    Well, I can't have two questions.  Did you do that and did --
    and would it be appropriate in your view if the high point in
    the hydrograph in a given year were used as the recovery
    point, if you will, in that year and then the trend line
    based upon that high point in the data set in a given year?
        THE WITNESS: So, I'll answer the first question
    first, did I do it.  I drew the line in general through the
    middle of the data.  Perhaps I should have angled it up more
    I think to match that data.
        And your second question, could you draw a line
    across the high point is no more valid than drawing a line
    across the low point, in which case you would have opposing
    trend lines.  So you can draw the line anywhere you want.
    When you have a short period of record and a high period of

Page 1803

    estimates like this, I think the actual data are somewhat
    ambiguous and then you need a longer period of record.
        MR. TAGGART: Thank you.
        HEARING OFFICER FAIRBANK: Moapa Valley Water

    District?  Seeing no questions.
        Lincoln County, Vidler?
        CROSS-EXAMINATION
    By Ms. Peterson:
  Q.   Thank you.  Mr. Felling, Karen Peterson
    representing Lincoln County Water District and Vidler Water
    Company.  Did you calculate drawdown to the Muddy River
    Spring area from pumping Kane Spring Valley wells?
  A.   No, I did not.
        MS. PETERSON: Thank you.  That's all the
    questions I have.
        HEARING OFFICER FAIRBANK: Center for Biological

    Diversity?
        MR. DONNELLY: Thank you.
        CROSS-EXAMINATION
    By Mr. Donnelly:
  Q.   Patrick Donnelly, Center for Biological
    Diversity.  Mr. Felling, is there a commonly-accepted
    definition of steady state?
  A.   I have never really thought about it in those

Page 1804

    terms of whether there's a commonly-accepted definition or
    not.
  Q.   Is there any definition that you use to define
    steady state?
  A.   Well, I would use the definition of that things
    are steady, that they are neither increasing nor decreasing.
  Q.   What things would be neither increasing or
    decreasing?
  A.   Whatever is -- Whatever you're trying to assign
    that term to.
  Q.   So, in this case in your usage of it, in your
    presentation, what did you mean?
  A.   That in this particular case of the Warm Springs
    West area that we were no longer seeing the change in water
    levels, we were no longer seeing a change in Warm Springs
    West discharge, and we were no longer seeing a appreciable
    change in flows of the Muddy River over the last two or three
    years.
  Q.   How long of a steady measurement would be
    necessary to qualify as steady state?
  A.   I don't know.
  Q.   But it is less than three years worth of data?
    Let me rephrase the question.  You were using less than three
    years worth of data to say this system is in a steady state?
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    anything.
        MR. DONNELLY: Did you say there's archive video
    available that I can look up?
        HEARING OFFICER FAIRBANK: Yes.  So the video

    archives from these proceedings are also available on that
    same folder where the power point presentations will be
    located.  So that's the LWRFS tab under the news tab in the
    Order 1303 hearing documents folder.  And that document is
    titled LWRFS recording links.  And it's a PDF document.  And
    then imbedded in the PDF document are hyperlinks to the video

    recordings.
        And 60 days.  So that will extend the time for
    the submission of the written closing statements to December
    3rd.  So close of business on December 3rd.  And we'll do
    that for both written public comment as well as those written
    closing statements.
        And so, finally, before we conclude this
    proceeding, we will go ahead and open it to public comment.
    Ask we'll start by asking Ms. Christi Cooper in Las Vegas if
    there is anyone present in Las Vegas for public comment.
        MS. COOPER: There is no one present.
        HEARING OFFICER FAIRBANK: Is there anyone
    present in Carson City for public comment?  Not seeing
    anybody jumping up for such.

Page 1822

        Then we will go ahead and conclude these
    proceedings.  And we thank everyone for their cooperation and
    participation and we appreciate the time.  Thank you.
        (Hearing concluded at 11:18 a.m.)

Page 1823

    STATE OF NEVADA      )
        )ss.
    COUNTY OF WASHOE     )

        I, CHRISTY Y. JOYCE, Official Certified Court
    Reporter for the State of Nevada, Department of Conservation
    and Natural Resources, Division of Water Resources, do hereby
    certify:
        That on Friday, the 4th day of October, 2019,
    I was present at the Legislative Counsel Bureau, Carson City,
    Nevada, for the purpose of reporting in verbatim stenotype
    notes the within-entitled public hearing;
        That the foregoing transcript, consisting of
    pages 1713 through 1822, inclusive, includes a full, true and
    correct transcription of my stenotype notes of said public
    hearing.

        Dated at Reno, Nevada, this 4th day of
    October, 2019.

        __________________________
        CHRISTY Y. JOYCE, CCR #625
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NRAP 26.1 DISCLOSURE 

 The undersigned counsel of record certify that the following are persons and entities as 

described in NRAP 26.1(a) and must be disclosed.  These representations are made in order that the 

Court may evaluate possible disqualification or recusal. 

 1. Petitioner, LINCOLN COUNTY WATER DISTRICT, is a political subdivision of the 

State of Nevada, created for the purpose of providing adequate and efficient water service within 

Lincoln County, Nevada. 

 2. Petitioner, VIDLER WATER COMPANY, INC., is a Nevada corporation authorized 

to conduct business in the state of Nevada.   

 3. All parent corporations and publicly-held companies owning 10 percent or more of any 

of Petitioners’ stock: 

  Vidler Water Company, Inc.’s parent company is Vidler Water Resources, Inc.  There 

is no publicly held company that owns 10% or more of Vidler Water Company, Inc.’s stock. 

 4. Names of all law firms whose attorneys have appeared for Petitioners in this case: 

  Lincoln County District Attorney, Snell & Wilmer, L.L.P., Great Basin Law and 

Allison MacKenzie, Ltd.  Snell & Wilmer, L.L.P. has been substituted out of this case and no longer 

represents any of the Petitioners. 

 5. If any litigant is using a pseudonym, the litigant’s true name: 

  Not applicable. 

 DATED this 27th day of August, 2021. 

LINCOLN COUNTY DISTRICT ATTORNEY 
181 North Main Street, Suite 205 
P.O. Box 60 
Pioche, Nevada 89043 
Telephone: (775) 962-8073 
 
 
   /s/ Dylan V. Frehner    
DYLAN V. FREHNER, ESQ.  
Nevada State Bar No. 9020 
Email: dfrehner@lincolncountynv.gov 
 
~ and ~ 

 
/// 
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GREAT BASIN LAW 
1783 Trek Trail 
Reno, Nevada 89521 
Telephone: (775) 770-0386 
 
 

            /s/ Wayne O. Klomp     
      WAYNE O. KLOMP, ESQ. 

Nevada State Bar No. 10109 
Email: wayne@greatbasinlawyer.com 
 
Attorneys for Petitioner, LINCOLN COUNTY  
WATER DISTRICT 
 
ALLISON MacKENZIE, LTD. 

      402 North Division Street 
      Carson City, NV  89703 
      Telephone: (775) 687-0202   
       
 
         /s/ Karen A. Peterson     
      KAREN A. PETERSON, ESQ. 
      Nevada State Bar No. 366 
      Email: kpeterson@allisonmackenzie.com 
 
      Attorneys for Petitioner VIDLER WATER 

      COMPANY, INC.   
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 Petitioners, LINCOLN COUNTY WATER DISTRICT (“LINCOLN”) and VIDLER WATER 

COMPANY, INC. (“VIDLER”), submit their Opening Brief in support of their Petition for Judicial 

Review in accordance with the Court’s minute order issued May 27, 2021. 

I. 

INTRODUCTION 

 This case arises from a Petition for Judicial Review (“Petition”) filed by Petitioners 

LINCOLN/VIDLER challenging the lawfulness and propriety of Order 1309 (“Order”) issued by the 

State Engineer on June 15, 2020.  Without substantial evidence or accurate analysis, Order 1309 

improperly included the Kane Springs Valley Hydrographic Basin (“Kane Springs”) in the Lower 

White River Flow System (“LWRFS”) after many years of purposeful exclusion from the LWRFS.   

 For decades the State Engineer has followed Nevada law by determining and managing water 

appropriations in each individual hydrographic basin.  Based on the doctrine of “prior appropriation,” 

water users could and did determine their seniority based on the other permitted water rights in that 

specific basin.  This is and remains the law in Nevada. 

 Pursuant to Nevada water law, Petitioners’1 water rights are the most senior vested municipal 

rights granted by the State Engineer in the Kane Springs basin.  Contrary to Nevada water law, the 

State Engineer issued Order 1309 and included Kane Springs in the LWRFS, an ever-changing, multi-

basin area designated by the State Engineer for the joint management and administration of water 

rights within the multi-basin area.  The LWRFS is the first such multi-basin area designated by the 

State Engineer in Nevada.  The State Engineer’s inclusion of Kane Springs in the LWRFS has 

effectively reprioritized Petitioners’ senior water rights to the most junior rights in the multi-basin 

LWRFS.  The State Engineer has no authority under Nevada law to administer and manage a multi-

basin area nor to reprioritize Petitioners’ senior water rights to the most junior water rights in the multi-

basin LWRFS.  Further, the State Engineer violated Petitioners’ due process rights when he included 

Kane Springs in the LWRFS based upon a new six factor criteria which was only adopted after the 

 
1 A portion of Petitioners’ water rights are now owned by Coyote Springs Investment, LLC (“CSI”).  CSI has filed its own 
challenge to Order 1309.  Petitioners’ references to water rights granted or owned by them is not intended to ignore the 
current ownership of the water rights.  CSI’s arguments supporting its challenge of Order 1309 are contained in its Opening 
Brief.   
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hearing was held leading up to Order 1309 and after Petitioners had presented their evidence in 

response to Interim Order 1303. 

 In Order 1309, the 2020 State Engineer reversed determinations made by the 2007 State 

Engineer in Ruling 5712 which specifically excluded Kane Springs from the multi-basin Order 1169 

test pump proceedings, the predecessor to the LWRFS.  In issuing Ruling 5712, the 2007 State 

Engineer granted 1,000 acre feet annually (“afa”) of senior water rights to LINCOLN/VIDLER in 

Kane Springs.  The State Engineer specifically determined that LINCOLN/VIDLER’s Kane Springs 

water rights would not be included in the multi-basin Order 1169 test pump proceedings.  The State 

Engineer further determined that the pumping of the 1,000 afa in Kane Springs would have no impact 

on Muddy River senior water rights or the Moapa dace.  One State Engineer cannot reverse a decision 

of a prior State Engineer which impacts the priority of vested rights. 

 The State Engineer did not rely upon substantial evidence, which is evidence upon which a 

reasonable person might accept as adequate to support a conclusion, to support the reversal of his 

predecessor’s previous determination to exclude Kane Springs from the LWRFS.  Instead, the State 

Engineer applied his newly adopted six factor criteria and freely admitted in Order 1309 that the 

evidence he relied upon and applied to his new criteria was “muted, lagged, obscured by climate 

response, or compromised by low-resolution data” and “attenuated”.  Further, the State Engineer 

acknowledged there would be further hydrologic study necessary to determine the degree to which 

water use in Kane Springs would impact water resources in the LWRFS, thereby admitting there was 

no evidence of record to show how pumping in Kane Springs would affect any water resources in the 

LWRFS.   

 The State Engineer cannot reprioritize Petitioner’s water rights for the protection of an 

endangered species.  The Nevada Supreme Court has recently held that the statutory water scheme in 

Nevada expressly prohibits re-allocating water rights established under the doctrine of prior 

appropriation and that public interest type considerations such as the protection of the Moapa dace and 

senior Muddy River rights are determined in the application approval process.   
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 As shown in this brief, the State Engineer committed numerous errors in issuing Order 1309.  

Order 1309’s findings as to Kane Springs must be vacated.  Kane Springs should continue to be 

administered in accordance with the basin specific statutory scheme set out by the Legislature. 

II. 

STATEMENT OF THE ISSUES 

 1. Whether the State Engineer has statutory authority to create a super basin such as the 

LWRFS, to manage water rights granted in individual basins collectively and effectively modify the 

priority of vested rights.   

 2. Whether the State Engineer’s determination to include Kane Springs in the super basin 

based upon newly created criteria violated LINCOLN/VIDLER’s due process rights, was not 

supported by substantial evidence, and whether the decision was arbitrary and capricious. 

 3. Whether the State Engineer’s determination that only 8,000 afa can be pumped from 

the LWRFS was supported by substantial evidence and whether the pumping limit was arbitrary and 

capricious. 

 4. Whether the State Engineer’s determination that Kane Springs can be managed more 

effectively in the super basin is inconsistent with the State Engineer’s other findings in Order 1309, 

was not based upon substantial evidence, and whether that determination was arbitrary and capricious.   

III. 

STATEMENT OF THE CASE 

 LINCOLN/VIDLER have only been involved in the LWRFS proceedings since 2019 although 

the Order 1169 proceedings started seventeen years earlier in 2002.  LINCOLN/VIDLER were not 

involved in the Order 1169 aquifer test proceedings which started in March 2002, and they were 

purposefully excluded from all of the proceedings that led to Interim Order 1303.  ROA at 4-11.  From 

2002 to 2020, every State Engineer determined that Kane Springs should not be included in the multi-

basin LWRFS or the multi-basin Order 1169 aquifer test.   

 On January 11, 2019, the State Engineer issued Interim Order 1303.  In Interim Order 1303, 

the State Engineer designated for joint administration six (6) individual hydrographic basins as the 

LWRFS, including the Coyote Spring Valley, Muddy River Springs Area, California Wash, Hidden 
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Valley, Garnet Valley, and a portion of the Black Mountains Area.  ROA at 82.  Pursuant to the Interim 

Order, the LWRFS hydrographic basins shared a close hydrologic connection and were to be 

administered based upon their respective dates of priority in relation to other rights within the LWRFS 

as a regional groundwater unit.  ROA at 82.  Interim Order 1303 recognized the need for further 

analysis of the LWRFS because there were 72,000 acre feet of water rights issued (34,000 acre feet of 

surface water rights from the Muddy River system and 38,000 acre feet of underground water rights) 

and not more than 50,000 acre feet of water available in the six (6) basin LWRFS.  ROA at 76-77.  

The State Engineer invited stakeholders in the LWRFS (not initially including Petitioners) to submit 

reports to the State Engineer addressing the following four specific areas:  1) the geographic boundary 

of the LWRFS, 2) aquifer recovery subsequent to the Order 1169 aquifer test, 3) the long-term annual 

quantity and location of groundwater that may be pumped from the LWRFS, and 4) the effect of 

movement of water rights between the alluvial and carbonate wells in the LWRFS and any other matter 

believed to be relevant to the State Engineer’s analysis.  ROA at 82-83.  The reports were intended to 

aid in the fact-finding goals of the Division and “make a determination as to the appropriate long-term 

management of groundwater pumping that may occur in the LWRFS by existing holders of water 

rights without conflicting with existing senior decreed rights or adversely affecting the endangered 

Moapa dace.”  ROA at 81.  A public hearing was held in Carson City between September 23, 2019, 

and October 4, 2019.  ROA at 12.  The purposes of the hearing were to afford stakeholder participants 

who submitted reports pursuant to the solicitation in Interim Order 1303 an opportunity to provide 

testimony on the scientific data collected and analyzed regarding the topics in Interim Order 1303 and 

to test the conclusions offered by other stakeholder participants.  ROA at 12.  

 Although LINCOLN/VIDLER were not LWRFS stakeholders or Order 1169 study 

participants, in 2018 Southern Nevada Water Authority (“SNWA”) had belatedly requested that the 

State Engineer consider whether Kane Springs should be included in the boundaries of the LWRFS.  

ROA at 36206-36207.  There is no evidence in the record that the State Engineer ever notified 

LINCOLN/VIDLER he was considering changing his determinations made in Ruling 5712 excluding 

Kane Springs from the LWRFS area, that he was reconsidering the Order 1169 pump test results or 

that he was going to adopt new criteria for determining inclusion in the LWRFS.  Because they had 
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no choice but to protect their senior vested rights, LINCOLN/VIDLER performed new geophysical 

work, submitted reports to the State Engineer and participated in the public hearing showing the State 

Engineer that Kane Springs should not be included within the LWRFS.  ROA at 36193-36496 and see 

specifically ROA at 36231.  See also generally Hearing Transcripts at ROA 52960-53758 (not 

reproduced in LINCOLN/VIDLER’s Record on Appeal).  

 On June 15, 2020, then State Engineer, Tim Wilson, issued Order 1309 including Kane Springs 

in the LWRFS for the first time.  LINCOLN/VIDLER timely filed their petition for judicial review of 

the Order 1309 pursuant to NRS 533.450 challenging the determinations of the State Engineer. 

IV. 

STATEMENT OF RELEVANT FACTS 

 A. LINCOLN/VIDLER WATER RIGHTS, RULING 5712, RULING 5987 AND 
BIOLOGICAL OPINION. 

 
 
 Petitioners, LINCOLN and VIDLER own groundwater permits with a priority date of February 

14, 2005, and jointly own groundwater right applications filed on April 10, 2006 to appropriate water 

in the Kane Springs for municipal use purposes with a place of use in the Coyote Spring Valley 

Hydrographic Basin (210) (“Coyote Springs Valley”).  ROA at 699-700.  The Kane Springs 

hydrographic basin and the points of diversion in the permits and applications are located entirely in 

Lincoln County, Nevada.  ROA at 699-700.  Petitioners, LINCOLN and VIDLER are senior water 

right permit holders and jointly hold senior groundwater right applications in Kane Springs.  ROA at 

716, 992-994, 1063. 

 On February 14, 2005, LINCOLN/VIDLER filed Applications 72218, 72219, 72220 and 

72221 to appropriate groundwater in Kane Springs.  ROA at 699-700.  On August 1, 2006, 

LINCOLN/VIDLER and the United States Department of the Interior, Fish and Wildlife Service 

(“USFWS”) entered into an Amended Stipulation for Withdrawal of Protests for Applications 72218, 

72219, 72220 and 72221 (“Amended Stipulation for Withdrawal of Protests”).  ROA at 36689-36700.  

The Amended Stipulation for Withdrawal of Protests contains among other things, triggers acceptable 

to USFWS to reduce Petitioners’ groundwater pumping for protection of the Moapa dace.  ROA at 

36698-36699.  USFWS agreed to groundwater pumping from Kane Springs subject to certain 
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conditions notwithstanding the Order 1169 proceedings including the direct payment of $50,000 to 

USFWS for the restoration of the Moapa dace habitat.  ROA at 36696-36700.  The Stipulation for 

Withdrawal of Protests addressed USFWS’ concerns to include Kane Springs in the Order 1169 

proceedings with regard to LINCOLN/VIDLER’S applications.  ROA at 36689.  USFWS’ request to 

include Kane Springs in the Order 1169 proceedings was specifically withdrawn with prejudice based 

upon the conditions governing LINCOLN/VIDLER’s pumping in the Amended Stipulation for 

Withdrawal of Protests.  ROA at 36689.  From 2006 to date, Petitioners and USFWS have performed 

and continue to perform under the terms of the Amended Stipulation for Withdrawal of Protests.  See 

Affidavit of Dorothy Timian Palmer filed August 6, 2020 in support of Opposition to Motion to 

Change Venue at ¶18.   

 On February 2, 2007, the State Engineer issued Ruling 5712, which partially approved 

Applications 72218, 72219, 72220 and 72221, granting LINCOLN/VIDLER 1,000 afa of water rights 

in Kane Springs.  ROA at 699-721.  In Ruling 5712, the State Engineer specifically determined Kane 

Springs would not be included in the Order 1169 study area because there was no substantial evidence 

that the appropriation of a limited quantity of water in Kane Springs will have any measurable impact 

on the Muddy River Springs that warrants the inclusion of Kane Springs in Order 1169.  ROA at 719.  

The State Engineer denied the request to hold the LINCOLN/VIDLER applications in abeyance and 

refused to include Kane Springs within the LWRFS study area and subject to the provisions of Order 

1169.  ROA at 719.  The State Engineer specifically rejected the argument that the Kane Springs rights 

could not be appropriated based upon senior appropriated rights in the down gradient basins.  ROA at 

713.  The State Engineer found that the groundwater elevations in Kane Springs were significantly 

higher (between 50 and 75 feet higher) than the groundwater elevations in the Coyote Springs basin 

to the south and this elevation difference was strong support for a low permeable structure or change 

in lithology (barrier to flow) between Kane Springs and the southern part of Coyote Spring Valley.  

ROA at 719.  Neither the parties to the Memorandum of Understanding2 (“MOU”) entered into on 

April 20, 2006 by certain water right holders in the Coyote Spring Valley and California Wash 

 
2 The parties to the Memorandum of Understanding are the Southern Nevada Water Authority (“SNWA”) United States 
Fish and Wildlife Service (“USFWS”), CSI, the Moapa Band of Paiute Indians and the Moapa Valley Water District.  ROA 
at 9921-9946. 
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hydrographic basins nor any of the Order 1169 study participants objected to or appealed the State 

Engineer’s determinations that: (1) Kane Springs would not be included in Order 1169, and (2) 

Petitioners could appropriate and develop their water rights notwithstanding appropriated water rights 

in the down-gradient basins.  NPS was a protestant in the Kane Springs application proceedings and 

requested that Kane Springs be included in the Order 1169 study.  ROA at 700-701, 718.  The NPS 

did not appeal the State Engineer’s determination to exclude Kane Springs from the Order 1169 study.   

 Although Ruling 5712 granted some senior rights to Petitioners, they filed a Petition for 

Judicial Review with the Seventh Judicial District Court on March 1, 2007, challenging portions of 

the State Engineer’s decision in Ruling 5712.  Following the filing of the Petition for Judicial Review, 

LINCOLN/VIDLER met with the State Engineer on March 15, 2007, regarding their pending 

Applications 74147, 74148, 74149 and 74150.  LINCOLN/VIDLER requested that they perform 

additional data collection, testing and study in Kane Springs to support the pending applications.  The 

State Engineer informed LINCOLN/VIDLER he would consider granting LINCOLN/VIDLER 

additional unappropriated water rights in Kane Springs pursuant to their pending Applications 74147, 

74148, 74149 and 74150 if LINCOLN/VIDLER collected the additional data upgradient in the Kane 

Springs basin and performed the testing and additional study to support the pending applications.  

Based upon the above agreement, LINCOLN/VIDLER and the State Engineer thereafter stipulated to 

the dismissal of the Petition for Judicial Review regarding Applications 72218, 72219, 72220 and 

72221 and Ruling 5712.   

 On April 29, 2009, the Acting State Engineer issued Ruling 5987 summarily denying 

Applications 74147, 74148, 74149 and 74150 without holding a hearing or contacting 

LINCOLN/VIDLER to get any information about the additional data collection, testing and study the 

State Engineer stated he would review.  ROA at 722-725.  LINCOLN/VIDLER filed a Petition for 

Judicial Review with the Seventh Judicial District Court on May 29, 2009 challenging the validity of 

the State Engineer’s decision in Ruling 5987.   

 On April 27, 2010, LINCOLN/VIDLER and the State Engineer entered into a settlement 

agreement to resolve LINCOLN/VIDLER’s Petition for Judicial Review challenging Ruling 5987.  

See ROA at 33678-33679.  The settlement agreement required, among other things, the State Engineer 
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to reinstate 74147, 74148, 74149 and 74150 with the same priority as their original application date.  

ROA at 33678-33679.  LINCOLN/VIDLER and the State Engineer thereafter stipulated to the 

dismissal of the Petition for Judicial Review regarding Applications 74147, 74148, 74149, and 74150 

and Ruling 5987. 

 On October 29, 2008, LINCOLN/VIDLER obtained a Biological Opinion from the USFWS 

that pumping of groundwater pursuant to Applications 72218, 72219, 72220, and 72221 in Kane 

Springs was not likely to jeopardize the continued existence of the endangered Moapa dace.  ROA at 

49906-49973.  Further, the Biological Opinion found that the project could contribute to groundwater 

level declines and spring flow reductions however, implementation of the project’s conservation 

actions will minimize these impacts.  ROA at 49942.  With regard to incidental take, the Biological 

Opinion stated the level of anticipated take is not likely to result in jeopardy to the Moapa dace based 

in part on the implementation of the conservation measures for the project.  ROA at 49944-49945.  

Since 2008, Petitioners have spent substantial sums, including the direct payment of $50,000, to the 

USFWS as part of the project’s conservation measures in reliance on the Biological Opinion, Ruling 

5712, and the various settlement agreements entered into with the State Engineer to resolve 

Petitioners’ appeals of Rulings 5712 and 5987 involving Petitioners’ water rights and applications in 

Kane Springs.  ROA at 36689-36700.  None of the parties to the April 20, 2006 Memorandum of 

Understanding and none of the Order 1169 study participants objected to or appealed the Biological 

Opinion issued by the USFWS for the LINCOLN/VIDLER groundwater applications in Kane Springs. 

 As alleged in their Petition for Judicial Review, in reliance on the State Engineer’s approval of 

Applications 72218, 72219, 72220 and 72221, Ruling 5712, the issuance of permits to Petitioners and 

the settlement with the State Engineer, LINCOLN/VIDLER have expended significant time and 

money since 2005 in furtherance of perfecting their water rights in the Kane Springs basin in the 

approximate sum of $4,237,000.  LINCOLN/VIDLER Petition for Judicial Review at ¶ 20.  In 

addition, in reliance upon the State Engineer’s representations regarding the additional data collection, 

testing and study, and his statements that he would consider any new data and results regarding the 

basin, and the settlement agreement that set forth a methodology for the parties to follow in 

establishing additional water that could be appropriated in Kane Springs, LINCOLN/VIDLER have 
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expended significant time and money to collect data, test and study the Kane Springs basin and to 

prepare the data and information to be presented to the State Engineer to support pending Applications 

74147, 74148, 74149 and 74150 in the approximate sum of $543,000.  LINCOLN/VIDLER Petition 

for Judicial Review at ¶ 21. 

 The Kane Springs monitoring well KMW-1 located in southern Kane Springs is approximately 

22 miles as the crow flies from the Muddy River Springs Area.  ROA at 36243 (well location map).  

To put this distance in perspective, approximately 22 miles as the crow flies from the Clark County 

Courthouse is the Boulder City High School.   

 B. MUDDY RIVER DECREE. 

 The Muddy River adjudication proceedings involved water rights, including headwaters and 

tributaries, to the Muddy River in Clark County, Nevada.  See ROA at 33770, 33771, 33786, 33815.  

The Muddy River adjudication proceedings did not involve waters in Lincoln County or Kane Springs. 

 The headwaters and tributaries of the Muddy River were described in those proceedings as 

only the springs and waters developed by the claimants and as adjudicated in the Decree.  ROA at 

33796, 33812.  The appropriators and the appropriation sources which are tributary to the Muddy 

River are named in the Decree.  ROA at 33799-33801, 33809.  The tributaries recognized in the Decree 

were:  Bloedel Spring, Big Spring, Jones Spring, High Springs, Rock Cabin Spring, Cox Spring and 

Baldwin Spring.3  ROA at 33799-33801, 33809.  The appropriators with tributary sources are:  

Bloedel, Moapa & Salt Lake Produce Co., Isaiah Cox and Anna Cox, George Baldwin, Sadie George, 

Joseph Perkins, D.H. Livingston and Richard Smith and G.S. Holmes and Julie May Knox.  ROA at 

33799-33801, 33809.  The Muddy Valley Irrigation Company is not listed as an appropriator in the 

Muddy River Decree with tributary sources.  ROA at 33801-33806.  The only basin mentioned in the 

Muddy River Decree adjudication proceedings as contributing water to the Muddy River during an 

extreme storm event was Meadow Valley Wash, not any basins or waters in Lincoln County.  See 

 
3 LINCOLN/VIDLER believe Bloedel Spring is now known as the Pederson Spring Complex and Plummer Spring 
Complex, Rock Cabin Spring is known as Stone Cabin Spring complex, and today, Baldwin Spring is called the Baldwin 
Spring Complex composed of Cardy Lamb Spring, Twin Springs, and Baldwin Springs.  
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Addendum, Answer of Defendants G.S. Holmes and Julia May Knox, ¶ V, p. 9:18-20, from the Muddy 

River adjudication.4 

 Contrary to the State Engineer’s findings, Petitioners’ groundwater rights are not headwaters 

or tributaries to the Muddy River, a river system entirely within Clark County which was adjudicated 

as surface water rights pursuant to the Muddy River Decree.  

 C. ORDER 1169 AQUIFER TEST. 

 As previously stated, Petitioners were not and have never been an Order 1169 study participant 

since the Order 1169 proceedings were instituted by the State Engineer in March, 2002.  ROA at 654-

669.  Petitioners are not and have never been a party to the Memorandum of Understanding entered 

into on April 20, 2006, by certain water right holders in the Coyote Spring Valley and California Wash 

hydrographic basins whereby such parties voluntarily agreed to certain groundwater pumping 

restrictions, among other things, to further their shared common interest in the conservation and 

recovery of the Moapa dace and its habitat, an endangered species under the Endangered Species Act.  

ROA at 9921-9946.   

 Between 2010 and 2014, the Order 1169 basins were studied and tested, and the Order 1169 

study participants were involved and participated in aquifer tests, the submission of reports, 

proceedings and actions taken by the State Engineer pursuant to Order 1169.  ROA at 4-11.  The basins 

that were included in the Order 1169 aquifer test were acknowledged to have a unique hydrologic 

connection and share the same supply of water.  ROA at 75.  The Kane Springs basin was not included 

in the Order 1169 aquifer testing, monitoring or measurements and Kane Springs basin water right 

holders, including Petitioners, were not involved and did not participate in the aquifer testing, 

submission of reports, proceedings and actions taken by the State Engineer pursuant to Order 1169 

from 2010 to 2014.  ROA at 36230-36231.  After the aquifer test, no Order 1169 study participants 

recommended that Kane Springs be included in the Order 1169 study area nor did the State Engineer 

make a determination that Kane Springs should be included in the Order 1169 study area based upon 

the Order 1169 testing and proceedings.  ROA at 654-658.  In fact, SNWA had been ordered to submit 

 
4 The Court may take judicial notice of public records from another case that are a reliable source.  Mack v. Estate of Mack, 
125 Nev. 80, 91, 206 P.3d 98, 106 (2009).   

JA_000634



 

11 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

A
L

L
IS

O
N

 M
ac

K
E

N
Z

IE
, 

L
T

D
. 

4
0

2
 N

o
rt

h
 D

iv
is

io
n

 S
tr

ee
t,

 P
.O

. 
B

o
x

 6
4

6
, 

C
ar

so
n

 C
it

y
, 

N
V

 8
9
7

0
2

 
T

el
ep

h
o

n
e:

 (
7
7

5
) 

6
8

7
-0

2
0

2
  

 F
ax

: 
(7

7
5

) 
8

8
2

-7
9

1
8
 

E
-M

ai
l 

A
d

d
re

ss
: 

la
w

@
al

li
so

n
m

ac
k

en
zi

e.
co

m
 

model simulations results showing predicted effects of pumping both existing rights and current 

applications in numerous basins, including Kane Springs, after the Order 1169 aquifer test.  ROA at 

655, 666.  Based upon the information already provided after the Order 1169 aquifer test, the State 

Engineer rescinded the requirement that SNWA update Exhibit 54, its model – which would have 

modeled predicted effects of pumping in Kane Springs.  ROA at 655, 666.  One study participant’s 

report (Southern Nevada Water Authority) noted in response to Order 1169 pumping: “However, the 

presence of boundaries and spatial variations in hydraulic connectivity affect the carbonate’s response 

depending on location.  For example, no discernible responses were observed north of the Kane 

Springs Fault and west of the MX-5 and CSI wells near the eastern front of the Las Vegas 

Range.”  ROA at 41949.  The entire Kane Springs basin is located north of the Kane Springs Fault 

and Petitioners’ wells are located north of the Kane Springs Fault.  ROA at 36258.  

 As a result of the Order 1169 aquifer test, the State Engineer issued Rulings 6254-6261 on 

January 29, 2014 denying all the pending groundwater applications in Coyote Spring Valley, Muddy 

River Springs Area, California Wash, Hidden Valley, Garnet Valley, and certain portions of the Black 

Mountain Area.  ROA at 726-948 (not reproduced in LINCOLN/VIDLER’s Record on Appeal).  

LINCOLN/VIDLER were not parties to any of the proceedings involving Rulings 6255-6261. 

 D. INTERIM ORDER 1303 AND ORDER 1309. 

 On January 11, 2019—nearly 17 years after issuing Order 1169—the State Engineer issued 

Interim Order 1303 designating the LWRFS, a multi-basin area known to share a close hydrologic 

connection, as a joint administrative unit for purposes of administration of water rights.  ROA at 70-

88.  Pursuant to Interim Order 1303, all water rights within the LWRFS were to be administered based 

upon their respective dates of priority in relation to other rights within the regional groundwater unit.  

ROA at 82.  Thus, after the 17 years of testing and proceedings, Kane Springs was not included as part 

of the LWRFS multi-basin area in Interim Order 1303.  More detail from Interim Order 1303 was set 

forth above.   

/// 

/// 

/// 
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 After a public administrative hearing (which was not a trial type proceeding according to the 

State Engineer)5, the State Engineer issued Order 1309 on June 15, 2020 delineating the Lower White 

River Flow System Hydrographic Basin to include not only those certain hydrographic basins subject 

to Order 1169 and Order 1303, but for the first time included Kane Springs as part of the Lower White 

River Flow System Hydrographic Basin.  ROA at 52-54.  In Order 1309, the State Engineer stated it 

was necessary for spring flow measured at the Warm Springs West gage (in the Muddy River Springs 

Area) to flow at a minimum rate in order to maintain habitat for the Moapa dace.  ROA at 46.  The 

State Engineer determined in Order 1309 that liability under the Endangered Species Act for a “take” 

would extend to groundwater users within the LWRFS and would so extend to the State of Nevada 

through the Division of Water Resources as the government agency responsible for permitting water 

use.  ROA at 47.  The State Engineer concluded that it was against the public interest to allow 

groundwater pumping that will reduce spring flow in the Warm Springs area to a level that would 

impair habitat necessary for the survival of the Moapa dace and could result in take of the endangered 

species.  ROA at 47. 

 In Order 1309, the State Engineer pronounced six criteria purportedly from Rulings 6254-6261 

issued by the State Engineer on January 29, 2014 based upon the Order 1169 aquifer test as the 

standard of general applicability for inclusion into the geographic boundary of the LWRFS.  ROA at 

48-49.  These criteria were not disclosed before the proceedings leading to Order 1309, but were 

disclosed for the first time in the publication of Order 1309. 

 The State Engineer recognized the evidence regarding hydrographic response pattern in wells 

located in the southern edge of Kane Springs was different compared to that exhibited by wells in the 

LWRFS.  ROA at 53.  The Kane Springs well’s hydrographic response pattern was “muted, lagged, 

obscured by climate response or compromised by low-resolution data”.6  ROA at 53.  The State 

 
5 At the start of the administrative hearing, the State Engineer reminded the parties the public administrative hearing was 
not a “trial-type” proceeding, not a contested adversarial proceeding.  ROA at 52962.  [09-23-19 Tr. 6:4-6, 24 to 7:1 
(Hearing Officer Fairbank)].  Cross-examination was limited to between 4-17 minutes per participant depending on the 
length of time given to a participant to present its reports.  ROA at 52962 [09-23-19 Tr. 7:5-7 (Hearing Officer Fairbank)]. 
6  Muted, lagged, obscured by climate response refers to not being able to tell what the actual response is due to the over-
arching response in the hydrographs due to a climate event, i.e., the intense precipitation event of 2005. ROA at 53, n.285 
citing to ROA at 52816-52817 (LC-V Closing, pp. 5-6); 36211-36212 (LC-V Ex. 1, pp. 3-3 – 3-4); and 52783-52784 (CSI 
Closing, pp. 5-6).  LINCOLN/VIDLER believe the State Engineer was referring to the one (1) foot error in the data from 
CSVM-4 as the “compromised by low resolution data”.  ROA at 53.   
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Engineer stated he “recognizes these differences.”  ROA at 53.  In addition, the State Engineer 

recognized that the physically measured evidence continued to show that the groundwater elevation 

in Kane Springs was 60 feet higher than the groundwater level in Coyote Springs “consistent with a 

zone of lower permeability.” ROA at 53.  However, now in 2020, the State Engineer found the 

evidence and testimony supporting a similarity in hydrographic patterns and response as provided by 

expert witnesses like that of the NPS to be persuasive.  ROA at 53.  The State Engineer concluded: 

“Namely, that while attenuated7, the general hydrographic pattern observed in southern Kane Spring 

Valley reflects a response to Order 1169 pumping, consistent with a close hydraulic connection with 

the LWRFS.”  ROA at 53.   

 The State Engineer also arbitrarily limited pumping in the LWRFS to 8,000 afa without support 

of any evidence in the record.  ROA at 64.  The State Engineer determined that including Kane Springs 

in the LWRFS provides the opportunity for conducting additional hydrologic study “to determine the 

degree to which water use would impact water resources in the LWRFS and to allow continued 

participation by holder of water rights in future management decisions.  Thus, these sub-basins, and 

any other portions of the LWRFS that may benefit from additional hydrological study, can be managed 

more effectively and fairly within the LWRFS.”  ROA at 55.  Again, these determinations by the State 

Engineer that Kane Springs may “benefit from additional hydrologic study” and “can be managed 

more effectively and fairly within the LWRFS” were made without citing to any evidence in the 

record.  There was no management plan for the LWRFS put forth by the State Engineer in Order 1309. 

V. 

STANDARD OF REVIEW 

 Questions of statutory construction presented in this appeal are questions of law which require 

de novo review by this Court.  The Nevada Supreme Court has repeatedly held courts have the 

authority to undertake an independent review of the State Engineer’s statutory construction, without 

deference to the State Engineer’s determination.  Andersen Family Associates v. Ricci, 124 Nev. 182, 

 
7 “Attenuated” means “having been reduced in force, effect, or value.”  See generally, Merriam Webster’s Collegiate 
Dictionary, 74 (10th ed. 1994). 
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186, 179 P.3d 1201, 1203 (2008) (citing Bacher v. State Engineer, 122 Nev. 1110, 1115, 146 P.3d 

793, 798 (2006) and Kay v. Nunez, 122 Nev. 1100, 1103, 146 P.3d 801, 804 (2006).  

 Any “presumption of correctness” of a decision of the State Engineer as provided by NRS 

533.450(10), “does not extend to ‘purely legal questions,’ such as ‘the construction of a statute,’ as to 

which ‘the reviewing court may undertake independent review.’”  In re State Engineer Ruling No. 

5823, 128 Nev. 232, 238-239, 277 P.3d 449, 453 (2012) (quoting Town of Eureka v. State Engineer, 

108 Nev. 163, 165, 826 P.2d 948, 949 (1992)).  At no time will the State Engineer’s interpretation of 

a statute control if an alternative reading is compelled by the plain language of the statute.  See 

Andersen Family Associates, 124 Nev. at 186, 179 P.3d at 1203. 

 The questions presented here are legal questions, including whether the State Engineer 

exceeded his authority: in creating a multi-basin administrative unit and including Kane Springs in the 

LWRFS; in relying on future hydrologic study to determine the degree that Petitioners’ water use 

would impact the Muddy River and the Moapa dace; and in reliance on a future, undetermined 

management plan.  Therefore, this Court should undertake independent review without deference to 

the State Engineer’s Order.  See Jones v. Rosner, 102 Nev. 215, 216-217, 719 P.2d 805, 806 (1986) 

(reviewing court is free to decide legal questions without deference to an agency determination); 

accord Pyramid Lake Paiute Tribe v. Ricci, 126 Nev. 521, 525, 245 P.3d 1145, 1148 (2010) (“[w]e 

review purely legal questions without deference to the State Engineer’s ruling.”).  Accordingly, 

LINCOLN/VIDLER’s Opening Brief highlights the errors made in statutory authority and 

construction by the State Engineer in Order 1309. 

 The Court’s review of the Order 1309 is “in the nature of an appeal” and limited to the record 

before the State Engineer.  Revert v. Ray, 95 Nev. 782, 786, 603 P.2d 262, 264 (1979).  On appeal, a 

reviewing court must “determine whether the evidence upon which the engineer based his decision 

supports the order.” State Engineer v. Morris, 107 Nev. 699, 701, 819 P.2d 203, 205 (1991) (citing 

State Engineer v. Curtis Park, 101 Nev. 30, 32, 692 P.2d 495, 497 (1985)).  The Court determines 

only whether the State Engineer’s decision is supported by substantial evidence in the record. Revert, 

95 Nev. at 786, 603 P.2d at 264.  Substantial evidence is “that which a reasonable mind might accept 

as adequate to support a conclusion.” Bacher v. State Engineer, 122 Nev. 1110, 1121, 146 P.3d 793, 
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800 (2006) (a reasonable person would expect quantification of water rights needed and no evidence 

of such quantification or calculations by the State Engineer is included in the record).  The Court may 

not substitute its judgment for that of the State Engineer, “pass upon the credibility of the witness or 

reweigh the evidence.” Id.   

 In Revert v. Ray, 95 Nev. 782, 787, 603 P.2d 262, 264–65 (1979), the Nevada Supreme Court 

noted:   

“The applicable standard of review of the decisions of the State Engineer, limited to an 
inquiry as to substantial evidence, presupposes the fullness and fairness of the 
administrative proceedings: all interested parties must have had a ‘full opportunity 
to be heard,’ See NRS 533.450(2); the State Engineer must clearly resolve all the 
crucial issues presented, See Nolan v. State Dep’t. of Commerce, 86 Nev. 428, 470 P.2d 
124 (1970) (on rehearing); the decisionmaker must prepare findings in sufficient detail 
to permit judicial review, Id.; Wright v. State Insurance Commissioner, 449 P.2d 419 
(Or.1969); See also NRS 233B.125. When these procedures, grounded in basic notions 
of fairness and due process, are not followed, and the resulting administrative 
decision is arbitrary, oppressive, or accompanied by a manifest abuse of discretion, 
this court will not hesitate to intervene. State ex rel. Johns v. Gragson, 89 Nev. 478, 515 
P.2d 65 (1973).” (Emphasis added).   
 
 

In addition to the errors of law made by the State Engineer, the State Engineer’s determinations in 

Order 1309 are not supported by substantial evidence, did not resolve all crucial issues presented nor 

did the State Engineer prepare findings in sufficient detail to permit judicial review.  For all these 

reasons, this Court should not hesitate to intervene and Order 1309 as it relates to Kane Springs must 

be vacated by the Court.   

VI. 

ARGUMENT 

 A. THE STATE ENGINEER HAS NO STATUTORY AUTHORITY TO CREATE 
A SUPER BASIN TO MANAGE INDIVIDUAL BASINS COLLECTIVELY 
AND MODIFY THE PRIORITY OF VESTED WATER RIGHTS. 

 
 The powers of the State Engineer, like other state administrative agencies, are limited to those 

set forth in the law.  See City of Henderson v. Kilgore, 122 Nev. 331, 334, 131 P.3d 11, 13 (2006); 

Clark Cty. School Dist. v. Clark Cty. Classroom Teachers Ass’n, 115 Nev. 98, 102, 977 P.2d 1008, 

1011 (1999) (en banc) (An administrative agency’s powers “are limited to those powers specifically 

set forth by statute.”); Clark Cty. v. State, Equal Rights Comm’n, 107 Nev. 489, 492, 813 P.2d 1006, 

1007 (1991)); Wilson v. Pahrump Fair Water, LLC, 481 P.3d 853, 856, 137 Nev. Adv. Op. 2 (2021) 
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(The State Engineer’s powers thereunder are limited to “only those ... which the legislature expressly 

or implicitly delegates.”); Andrews v. Nevada State Board of Cosmetology, 86 Nev. 207, 208, 467 P.2d 

96, 97 (1970) (“Official powers of an administrative agency cannot be assumed by the agency, nor 

can they be created by the courts in the exercise of their judicial function.  The grant of authority to an 

agency must be clear.”) (internal citation omitted).  

 The State Engineer has no jurisdiction or powers over issues not within his statutory authority.  

See NRS 532.110 (“[t]he State Engineer shall perform such duties as are or may be prescribed by 

law”).  The Nevada Legislature has enacted a comprehensive statutory scheme outlined in NRS 

Chapters 532, 533 and 534 that regulates the procedures by which water rights may be acquired, 

changed, or lost.  See Wilson, 481 P.3d at 859, 137 Nev. Adv. Op. at *3 (citing Mineral Cty. v. Lyon 

Cty., 473 P.3d 418, 426, 136 Nev. Adv. Op. 58 (2020)).  

 The State Engineer cites NRS 532.120, NRS 533.024(1), NRS 533.024(1)(e), NRS 534.020, 

NRS 534.030, NRS 534.110 and NRS 534.110(6) and NRS 534.120 as authority and necessity for 

Order 1309.  ROA at 43-44.  There is nothing contained in those statutory provisions – either expressly 

or implicitly – that authorizes the State Engineer to manage multiple individual basins collectively as 

one administrative unit and reprioritize the seniority of vested rights.  The comprehensive statutory 

scheme enacted by the Nevada Legislature allows the State Engineer to manage and take action in a 

groundwater basin or any portion thereof, as deemed essential for the welfare of the area involved.  In 

NRS Chapter 534, the term “basin” is used sixty-nine (69) times. See NRS 534.025, NRS 534.030, 

NRS 534.035, NRS 534.037, NRS 534.040, NRS 534.050, NRS 534.070, NRS 534.090, NRS 

534.110, NRS 534.120, NRS 534.180, NRS 534.185, NRS 534.250, NRS 534.260, NRS 534.350.  In 

NRS Chapter 534, the term “basins” is used five (5) times. See NRS 534.030(5), NRS 534.050, NRS 

534.100; NRS 534.350.  None of the references to “basins” authorizes administration and management 

of a multi-basin unit or super-basin. 

 For example, NRS 534.110(6) cited in Order 1309 as authority states the State Engineer shall 

conduct investigations “in any basin or portion thereof . . . .”  NRS 534.120 cited in Order 1309 as 

authority states “[w]ithin an area that has been designated by the State Engineer, as provided for in 

this chapter, where, in the judgment of the State Engineer, the groundwater basin is being depleted . . 
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. .”  Both statutes use the word “basin” to describe the powers and authority of the State Engineer.  

The same is true for the powers and authorities granted to the State Engineer in the rest of the statutory 

scheme set up by the Legislature for basin administration and management:  NRS 534.030 (“in any 

particular basin or portion therein, the State Engineer shall . . . .”); NRS 534.035 (“In each area 

designated as a groundwater basin by the State Engineer pursuant to the provisions of NRS 534.030,”); 

NRS 534.037 (“In a basin that has been designated as a critical management area by the State Engineer 

pursuant to subsection 7 of NRS 534.110,”); NRS 534.040 (“Upon the initiation of the administration 

of this chapter in any particular basin, and where the investigations of the State Engineer have shown 

the necessity for the supervision over the waters of that basin,”); NRS 534.050 (“every person desiring 

to sink or bore a well in any basin or portion therein in the State designated by the State Engineer, as 

provided for in this chapter,”); NRS 534.110(7) (“(a) May designate as a critical management area any 

basin in which withdrawals of groundwater consistently exceed the perennial yield of the basin. (b) 

Shall designate as a critical management area any basin in which withdrawals of groundwater 

consistently exceed the perennial yield of the basin upon receipt of a petition for such a designation 

which is signed by a majority of the holders of certificates or permits to appropriate water in the basin 

that are on file in the Office of the State Engineer.”); and NRS 534.110(8) (“In any basin or portion 

thereof in the State designated by the State Engineer, the State Engineer may restrict drilling of wells 

in any portion thereof if the State Engineer determines that additional wells would cause an undue 

interference with existing wells.”).  NRS 533.007 provides an “‘Interbasin transfer of groundwater’ 

means a transfer of groundwater for which the proposed point of diversion is in a different basin than 

the proposed place of beneficial use.”  The Legislature has determined certain factors must be met for 

approval of an interbasin transfer of groundwater as provided in NRS 533.370(3) and NRS 533.364.  

All the factors in NRS 533.370(3) and NRS 533.364 are based upon analysis of the basin into which 

the water is to be imported or from which the water is to be exported.  It is a basin-to-basin analysis 

required by law to be performed before water can be transferred between basins—specifically 

recognizing the basin-by-basin management scheme adopted by the Legislature. 

 All administration and management powers granted to the State Engineer in NRS Chapter 534 

are based upon basin-by-basin management and not a multi-basin or a super basin joint administrative 
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unit.  This is critical because of the prior appropriation doctrine and the priority of underground water 

rights as set by NRS 534.080(3): “. . . the date of priority of all appropriations of water from an 

underground source mentioned in this section is the date when application is made in proper form and 

filed in the Office of the State Engineer pursuant to the provisions of chapter 533 of NRS.”  The point 

of diversion for each application filed with the State Engineer is located in a hydrographic basin and 

the application has priority in that basin based upon the date it was filed.  As set forth in the State 

Engineer’s Exhibits 22-37, he administers and manages each basin as a discrete hydrologic unit.  ROA 

at 949-1069.  The same holds true for annual pumping inventories – the records are kept and 

maintained by the State Engineer basin by basin.  See State Engineer Exhibits 38-88.  ROA at 1070-

1499 (not reproduced in Petitioners’ Record on Appeal). 

 The Water Words Dictionary on the State Engineer’s website defines “basins” as follows: 

Basins [Nevada] — The U.S. Geological Survey (USGS) and the Nevada Division of 
Water Resources, Department of Conservation and Natural Resources, have divided the 
state into discrete hydrologic units for water planning and management purposes. These 
have been identified as 232 Hydrographic Areas (256 areas and sub-areas, combined) 
within 14 major Hydrographic Regions or Basins. 
 

Water Words Dictionary by Letter, B at 25-26. 

 As set forth in the definition above, there are 232 discrete hydrologic units for water planning 

and management purposes.  One of those discrete hydrologic units is Kane Springs (206).  The caption 

of Order 1309 itself sets forth the seven (7) specific discrete hydrologic units recognized by the USGS 

and the State Engineer.  Even the State Engineer’s records introduced as evidence in the Order 1309 

proceedings recognize the perennial yield of each basin, the water rights permitted and certificated in 

each basin by priority date along with the current owners of the water right and orders designating 

and/or limiting use of water in a specific basin.  ROA at 949-1069 (State Engineer’s Exhibits 22-37). 

 Neither the statement of policy nor the legislative history of NRS 533.024(1)(e) provides  

support for the State Engineer’s action in Order 1309.  The policy of the state is for conjunctive 

management8 of water sources; there is nothing in the conjunctive management policy that authorizes 

the creation of super basins or changing water right priorities nor any indication that the conjunctive 

 
8 The State Engineer’s Water Words Dictionary by Letter, C at 61 defines “conjunctive management” as: “The integrated 
management and use of two or more water resources, such as a (groundwater) aquifer and a surface body water.” 
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management of water sources supersedes NRS 534.110 and NRS 534.120 that provide for basin-by-

basin groundwater administration and management in Nevada.  

 Indeed, legislative statements of policy or purpose cannot serve as the basis for government 

action because they do not provide the adequate guidelines to form the basis of agency action.  See, 

e.g., 1 American Land Planning Law § 32.6 (2020 update) (“a broad statement of legislative purpose 

does not provide adequate guidelines . . . .”).  “Although discretionary power may be delegated by the 

Legislature to a permitting authority, it is essential that reasonable guidelines be provided.”  51 

Am.Jur.2d, Licenses & Permits § 51 (2021 Supp.). 

 In its statement of policy, the Nevada Legislature has not provided adequate or reasonable 

guidelines for either conjunctive management of water resources or the creation of super-basins.  See 

NRS 533.024(1)(e).  There are no guidelines or standards to govern the State Engineer and nothing to 

notify owners of previously appropriated water rights.  Rather, the comprehensive statutory scheme 

identifies guidelines, protocols, and standards for appropriating and managing water resources basin-

by-basin based on prior appropriation. 

 Prior appropriation has been the basis of Nevada’s water law since statehood.  This doctrine 

applies a “first in time, first in right” principle to all appropriations of water.  Lobdell v. Simpson, 2 

Nev. 274, 277 (1866).  Every vested or permitted water right is assigned a priority date and the priority 

date is an essential component of the water right that cannot be stripped away without damaging the 

right itself.  Wilson v. Happy Creek, Inc., 135 Nev. 301, 312, 448 P.3d 1106, 1115 (2019).  “[T]o 

deprive a person of his priority is to deprive him of a most valuable property right.”  Whitmore v. 

Murray City, 154 P.2d 748, 751 (Utah 1944).  Courts have viewed “a priority in a water right [as] 

property in itself.”  Colo. Water Conservation Bd. v. City of Central, 125 P.3d 424, 434 (Colo. 2005), 

Nichols v. McIntosh, 34 P. 278, 280 (Colo. 1893).  The Nevada Supreme Court has stated that “a loss 

of priority that renders rights useless ‘certainly affects the rights’ value’ and ‘can amount to a de facto 

loss of rights.’”  Andersen Family Assocs., 124 Nev. at 190-91, 179 P.3d at 1206; see also Happy 

Creek, Inc., 135 Nev. at 312, 448 P.3d at 1115.  Eureka Cty. v. Seventh Jud. Dist. Ct. in & for Cty. of 

Eureka, 134 Nev. 275, 281, 417 P.3d 1121, 1126 (2018) (recognizing that existing water rights are 

vested property rights subject to constitutional due process protections).   
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 The Nevada Supreme Court determined the state’s water statutes recognize the importance of 

finality in water rights and therefore do not permit reallocation of adjudicated water rights.  Min. Cty. 

v. Lyon Cty., 136 Nev. Adv. Op. 58, 473 P.3d 418, 429 (2020).  The Nevada Supreme Court stated: 

The statutory water scheme in Nevada therefore expressly prohibits reallocating 
adjudicated water rights that have not been abandoned, forfeited, or otherwise lost 
pursuant to an express statutory provision. 
We note that such recognition of finality is vital in arid states like Nevada. In Arizona 
v. California, the United States Supreme Court recognized that “[c]ertainty of rights is 
particularly important with respect to water rights in the Western United States,” and “[t]he 
doctrine of prior appropriation . . . is itself largely a product of the compelling need for 
certainty in the holding and use of water rights.” 460 U.S. 605, 620, 103 S.Ct. 1382, 75 
L.Ed.2d 318 (1983); see United States v. Alpine Land & Reservoir, Co., 984 F.2d 1047, 
1050 (9th Cir. 1993) (“Participants in water adjudications are entitled to rely on the finality 
of decrees as much as, if not more than, parties to other types of civil judgments.”). 
Municipal, social, and economic institutions rely on the finality of water rights for 
long-term planning and capital investments. Likewise, agricultural and mining 
industries rely on the finality of water for capital and output, which derivatively impacts 
other businesses and influences the prosperity of the state. To permit reallocation would 
create uncertainties for future development in Nevada and undermine the public interest 
in finality and thus also the management of these resources consistent with the public trust 
doctrine. (Emphasis added.) 

Id.   

 LINCOLN/VIDLER’s water rights in the Kane Springs basin had senior status as reflected in 

State Engineer’s Exhibit 23.  ROA at 992-994.  The State Engineer’s own Exhibit 31 reflects that the 

perennial yield of Kane Springs is 1,000 acre feet as determined in Ruling 5712 and Ruling 5712 

recognized in granting Petitioners’ applications that no water had been appropriated in Kane Springs.  

ROA at 716, 1063.  LINCOLN/VIDLER’s water rights had a priority of February 14, 2005.  ROA at 

699-700.  On the other hand, State Engineer Exhibits 224 and 227 show underground water rights by 

priority based upon the LWRFS super basin created by the State Engineer.  ROA at 8215-8227, 8511-

8513.  Pursuant to Order 1309, LINCOLN/VIDLER’s water rights are reprioritized from the most 

senior rights in Kane Springs to close to the last water rights in priority in the LWRFS with their 

February 14, 2005 priority date.  ROA at 8217, 8513. 

 Because the State Engineer has no authority to administer and manage groundwater basins 

collectively in Nevada and reprioritize vested water rights, Order 1309 must be vacated and Kane 

Springs must continue to be administered and managed by the State Engineer in accordance with the 

basin specific statutory scheme established and required by the Legislature.   

/// 
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 B. THE STATE ENGINEER’S DETERMINATION TO INCLUDE KANE 
SPRINGS IN THE SUPER BASIN VIOLATED LINCOLN/VIDLER’S DUE 
PROCESS RIGHTS, CONSTITUTES UNLAWFUL AD HOC RULEMAKING, 
AND UNAUTHORIZED DELEGATION OF THE POWER TO LEGISLATE.   

 
 
 In Order 1309, without notice or an opportunity to be heard, the State Engineer created six 

criteria to govern inclusion into the LWRFS.  ROA at 48-49.  Without notice or an opportunity to be 

heard the State Engineer admitted he considered the evidence and testimony presented in the public 

hearing “on the basis of a common set of criteria that are consistent with the original characteristics 

considered critical in demonstrating a close hydrologic connection requiring joint management in 

Rulings 6254-6261” issued on January 29, 2014.  See ROA at 48.  The State Engineer incorrectly 

stated each of these characteristics were previously identified and examined in the hydrological studies 

and subsequent hearing that followed the completion of the Order 1169 aquifer test and were the 

foundational basis for the State Engineer’s determinations in Rulings 6254-6261.  ROA at 47.  The 

new six factor criteria created by the State Engineer in Order 1309 are: 

 1) Water level observations whose spatial distribution indicates a relatively uniform or 

flat potentiometric surface and consistent with a close hydrologic connection. 

 2) Water level hydrographs that, in well-to-well comparisons, demonstrate a similar 

temporal pattern, irrespective of whether the pattern is caused by climate, pumping, or other dynamic 

is consistent with a close hydrologic connection. 

 3) Water level hydrographs that demonstrate an observable increase in drawdown that 

corresponds to an increase in pumping and an observable decrease in drawdown, or a recovery, that 

corresponds to a decrease in pumping, are consistent with a direct hydraulic connection and close 

hydrologic connection to the pumping location(s). 

 4) Water level observations that demonstrate a relatively steep hydraulic gradient are 

consistent with a poor hydraulic connection and a potential boundary. 

 5) Geological structures that have caused a juxtaposition of the carbonate-rock aquifer 

with low permeability bedrock are consistent with a boundary. 

 6) When hydrogeologic information indicate a close hydraulic connection (based on 

criteria 1-5), but limited, poor quality, or low resolution water level data obfuscate a determination of 
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the extent of that connection, a boundary should be established such that it extends out to the nearest 

mapped feature that juxtaposes the carbonate-rock aquifer with low-permeability bedrock, or in the 

absence of that, to the basin boundary. 

ROA 48-49.   

 The State Engineer developed and implemented these six criteria without notice in violation 

of Petitioners’ due process rights and constituted unlawful ad hoc rulemaking.  Further because the 

complete statutory scheme does not include—or authorize the creation of—the six criteria, their 

creation amounts to an unlawful usurpation of legislative power prohibited by the Nevada 

Constitution.  Finally, even if the six criteria were appropriate and lawful, the State Engineer failed to 

properly analyze the criteria or apply the available facts and information in his analysis. 

 1. Determining the six criteria used to include basins in the super basin after the 
introduction of evidence and after the hearing violates LINCOLN/VIDLER’s due 
process rights and constitutes unlawful ad hoc rulemaking. 

 
 In Order 1309, the State Engineer admitted he developed the six “new” criteria from Rulings 

6254-6261 based upon the Order 1169 aquifer test as the standard of general applicability for inclusion 

into the geographic boundary of the LWRFS.  ROA at 48-49.  The State Engineer should have 

articulated that standard in Interim Order 1303 if that was the standard he was going to apply to the 

reports submitted by the parties in response to Order 1303 and prior to the public administrative 

hearing.  LINCOLN/VIDLER were not parties to Rulings 6255-6261 based upon the Order 1169 

aquifer test.  LINCOLN/VIDLER note that criteria 4, 5, and 6 were not contained in Rulings 6254-

6261.9  Criteria 4 would not apply to Rulings 6254-6261 and was specifically relied upon by the State 

Engineer in Ruling 5712 to exclude Kane Springs from the LWRFS area.  It appears criteria 5 and 6 

were created after the submission of evidence and after the hearing to include Kane Springs into the 

LWRFS.  The State Engineer’s Order 1309 violates due process because it adopted a standard to be 

applied to LINCOLN/VIDLER’s water rights in Kane Springs after the presentation of evidence and 

after the hearing.  LINCOLN/VIDLER never had an opportunity to address the State Engineer’s six 

 
9 It is not clear that criteria 2 was explicitly discussed in Rulings 6254-6261. 
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criteria and show why Kane Springs should not be included in the LWRFS and/or comply with the 

criteria requirement such as new criteria 6. 

 Due process requires that all interested parties must have notice and a full opportunity to be 

heard.  See NRS 533.450(2); Revert v. Ray, 95 Nev. 782, 787, 603 P.2d 262, 264–65 (1979).  Vested 

water rights are property rights and notice of the criteria that will be used to make a decision must be 

provided to water right holders prior to the hearing so they have a meaningful opportunity to address 

the criteria used by the State Engineer to make his decision.  The United States Supreme Court has 

noted: “A party is entitled, of course, to know the issues on which decision will turn and to be apprised 

of the factual material on which the agency relies for decision so that he may rebut it.”  Bowman 

Transp., Inc. v. Arkansas-Best Freight Sys., Inc., 419 U.S. 281, 288 n. 4 (1974) cited with approval in 

Eureka Cnty. v. State Engineer, 131 Nev. 846, 855, 359 P.3d 1114, 1120 (2015).  The Nevada Supreme 

Court quoted Bowman Transp., Inc.: “[T]he Due Process Clause forbids an agency to use evidence in 

a way that forecloses an opportunity to offer a contrary presentation.”  Id.   

 In Eureka Cty. v. Seventh Jud. Dist. Ct. in & for Cty. of Eureka, 134 Nev. 275, 280, 417 P.3d 

1121, 1125 (2018), the Nevada Supreme Court recognized that notice must be given at an appropriate 

stage in the proceedings to give parties meaningful input in the adjudication of their rights citing 

Hamdi v. Rumsfeld, 542 U.S. 507, 533, 124 S.Ct. 2633, 159 L.Ed.2d 578 (2004) (“It is equally 

fundamental that the right to notice and an opportunity to be heard must be granted at a meaningful 

time and in a meaningful manner.” (quoting Fuentes v. Shevin, 407 U.S. 67, 80 (1972) (other quotation 

marks and citations omitted))).   

 The State Engineer only articulated his LWRFS criteria in Order 1309 after the presentation of 

evidence and the hearing.  This violated LINCOLN/VIDLER’s due process rights because they were 

given no notice of or any opportunity to address the State Engineer’s criteria. 

 Further, the State Engineer’s adoption of the six factor criteria constitutes improper ad hoc 

rulemaking.  Because the State Engineer articulated a rule of general applicability in Order 1309, and 

there was no notice and an opportunity to comment on the proposed rule, the State Engineer’s Order 

1309 adopting the criteria is void.   

JA_000647



 

24 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

A
L

L
IS

O
N

 M
ac

K
E

N
Z

IE
, 

L
T

D
. 

4
0

2
 N

o
rt

h
 D

iv
is

io
n

 S
tr

ee
t,

 P
.O

. 
B

o
x

 6
4

6
, 

C
ar

so
n

 C
it

y
, 

N
V

 8
9
7

0
2

 
T

el
ep

h
o

n
e:

 (
7
7

5
) 

6
8

7
-0

2
0

2
  

 F
ax

: 
(7

7
5

) 
8

8
2

-7
9

1
8
 

E
-M

ai
l 

A
d

d
re

ss
: 

la
w

@
al

li
so

n
m

ac
k

en
zi

e.
co

m
 

 For example, in one case the Labor Commissioner determined a job classification existed.  S. 

Nev. Operating Eng’rs Contract Compliance Tr. v. Johnson, 121 Nev. 523, 530, 119 P.3d 720, 726 

(2005).  This determination was made after evidence had already been presented and prior to the 

existence of that job classification.  Id.  The court determined this was ad hoc rule making and refused 

to uphold this conduct.  Id. at 531, 119 P.3d at 726.   

 Similarly, the Nevada Supreme Court has also held that, because an administrative agency 

order was prospective and general in nature, the intent to adopt a new rate design should properly be 

done by the rule making process rather than by a purely judicial method of evolving rules on a case-

by-case basis.  Pub. Serv. Comm’n of Nevada v. Sw. Gas Corp., 99 Nev. 268, 273, 662 P.2d 624, 627 

(1983).  Therefore, the administrative agency order was declared void by the court and of no effect.  

Id.   

 LINCOLN/VIDLER’s due process rights were violated by the State Engineer by his 

announcement of the new six criteria used to judge whether a basin would be included in the LWRFS 

after the evidence was submitted and the hearing held in the Order 1309 proceedings.  Order 1309 

should be declared void and of no effect by the Court.   

 Finally, there was no determination made by the State Engineer that the six factor criteria he 

adopted for joint administration and management protects the flows of the Muddy River, protects the 

Moapa dace or keeps the flows of the Muddy River at 3.2 cfs, the trigger the State Engineer determined 

was appropriate to protect the Moapa dace.  In fact, the State Engineer specifically determined that 

more hydrologic study would be necessary to determine the degree to which water use in Kane Springs 

would impact water resources in the LWRFS.  ROA at 55.   

 2. Creation of the six criteria amounts to unlawful usurpation of legislative power 
and violates the Nevada Constitution’s separation of powers. 

 
 
 The Nevada Legislature may not delegate its powers to legislate.  Nev. Const. art. 3 § 1.  

Although the legislature may not delegate this authority, it may delegate the power to determine the 

facts or state of things upon which the law makes its own operations depend.”  Sheriff v. Luqman, 101 

Nev. 149, 153, 697 P.2d 107, 110 (1985).  It has long been the law that the Legislature must “clearly 

indicate the legal principles which are to control” the executive agency, thereby leaving nothing but 
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“to carry out the purposes of the act in the manner prescribed . . . .”  Ex rel. Ginocchio v. Shaughnessy, 

47 Nev. 129, 135 (1923).   

 “Thus, the legislature can make the application or operation of a statute complete within itself 

dependent upon the existence of certain facts or conditions, the ascertainment of which is left to the 

administrative agency. . . .  In doing so, the legislature vests the agency with mere fact finding authority 

and not the authority to legislate.”  Sheriff, 101 Nev. at 153, 697 P.2d at 110.  To be complete, a 

legislative enactment must specify what standards the agency is to employ and “be sufficient to guide 

the agency with respect to the purpose of the law and power authorized.  Sufficient legislative 

standards are required in order to assure that the agency will neither act capriciously nor arbitrarily.”  

Id. at 154, 697 P.2d at 110.   

 Here, the State Engineer relies upon a legislative policy statement to authorize the creation of 

a super-basin, reallocate permitted water resources, and jointly manage seven, previously independent 

basins.  ROA at 43 (relying on NRS 533.024(1)(e)).  But the comprehensive statutory scheme dictates 

regulation based on prior appropriation in individual basins.  For example, the Legislature has not 

adopted any legislation for the following:  (1) Standards or guides governing reprioritizing water 

resources in combined basins; (2) Criteria for combining basins for joint administration; (3) Guidance 

on existing procedures for allocating water rights in individual basins; and (4) Authorizations or 

statutory changes for movement of the point of diversion within a newly-formed super basin.  Indeed, 

even the illegitimate criteria used by the State Engineer fails to address any of the significant issues 

above.  And no standards have been created (or at least no guidelines have been disclosed) for the 

management of any super basin including the LWRFS. 

 The obligation to create standards for creating and managing super basins is a legislative 

function that the Legislature must undertake in order to guide the State Engineer with the application 

of facts in the manner prescribed to give effect to the legislation.  There is no question that this did not 

occur here.  In addition to constituting impermissible ad hoc rule-making, the State Engineer’s creation 

of the six criteria amounts to usurpation of the legislative function. 

/// 

/// 
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 3. The State Engineer failed to analyze the six criteria he developed post hearing in 
determining Kane Springs should be included in the “super basin.”  

 

 Despite articulating the six criteria after the fact, the State Engineer failed to apply the six 

criteria to determine the Kane Springs basin had a close hydrologic connection to the LWRFS 

requiring joint management.  Order 1309 addresses Kane Springs in one paragraph.  ROA at 52-54.  

Nowhere in that paragraph does the State Engineer address all six criteria or determine whether all six 

criteria demonstrate a close hydrologic connection requiring joint management.  In fact, the Kane 

Springs data for criteria 1 and 410 regarding water level observations support no close hydrologic 

connection between Kane Springs and the other basins in the LWRFS.  The State Engineer 

acknowledges this with regard to criteria 4 by noting that water level observations in Kane Springs are 

60 feet higher (6 stories higher) than the other basins consistent with a zone of lower permeability, 

i.e., a potential boundary.  ROA at 53.  The State Engineer did not analyze criteria 1 in his Kane 

Springs analysis.  Indeed, this water level evidence acknowledged by the State Engineer shows, not a 

relatively uniform and flat potentiometric surface, but a marked difference in water level elevations 

that is consistent with a low permeable structure that impedes water flow between Kane Springs and 

Coyote Springs; hardly the close hydrologic connection required by criteria 1.  

 The State Engineer did give recognition to criteria 211, but noted that analysis of the 

hydrographic response pattern for Kane Springs was “muted, lagged, obscured by climate response, 

or compromised by low-resolution data” compared to the other LWRFS basins.  ROA at 53.  The State 

Engineer stated he recognized these differences but found the testimony supporting a similarity in 

hydrographic patterns and response “persuasive.”  ROA at 53.  Despite this finding, the State Engineer 

did not explain why he found the testimony persuasive and cited to 30 pages of testimony and 5 

presentation slides but does not say what was in that testimony or slides that was persuasive.  ROA at 

53, n. 286 found at ROA at 53170-53178 (Tr. 524-55) and 52310-52314 (NPS presentation slides 23-

 
10 Criteria 1 and 4 are: 1) Water level observations whose spatial distribution indicates a relatively uniform or flat 
potentiometric surface and consistent with a close hydrologic connection; and 4) Water level observations that demonstrate 
a relatively steep hydraulic gradient are consistent with a poor hydraulic connection and a potential boundary. 
11 Criteria 2 is: 2) Water level hydrographs that, in well-to-well comparisons, demonstrate a similar temporal pattern, 
irrespective of whether the pattern is caused by climate, pumping, or other dynamic is consistent with a close hydrologic 
connection. 
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27).  Most of the 30 pages of testimony and 5 presentation slides do not relate to hydrographic patterns 

and response and fail to support the State Engineer’s position.  The decisionmaker must prepare 

findings in sufficient detail to permit judicial review.  Revert v. Ray, 95 Nev. 782, 787, 603 P.2d 262, 

264–65 (1979).  The State Engineer’s findings contain no details of the evidence he found persuasive 

to permit judicial review.  Instead, Petitioners and this Court are left to guess what the State Engineer 

found “persuasive” or even upon which evidence he actually relied, if any.  

 The State Engineer failed to analyze criteria 312 other than to say a response to Order 1169 

pumping was “attenuated.”  “Attenuated” means “having been reduced in force, effect, or value.”  The 

State Engineer failed to cite any evidence of record or any quantification of a Kane Springs response 

(observable increase or decrease) as required by criteria 3 to Order 1169 pumping to support his 

statement or his determination of the general hydrographic pattern observed in southern Kane Springs 

reflects a response to Order 1169 pumping consistent with a close hydraulic connection.  

LINCOLN/VIDLER maintain that the State Engineer cited no evidence or quantity to support his 

determination because there is no such reliable evidence in the record in the Order 1309 proceedings.  

Without this evidence or quantification, there is not substantial evidence supporting the State 

Engineer’s determination.  See Bacher v. State Engineer, 122 Nev. 1110, 1121, 146 P.3d 793, 800 

(2006) (reasonable person would expect quantification of water rights needed and no evidence of such 

quantification or calculations by the State Engineer in the record). 

 The State Engineer also failed to analyze criteria 5.13  ROA at 52-54.  LINCOLN/VIDLER’s 

new geophysical data submitted as evidence in the hearing before the State Engineer shows a fault 

consistent with a barrier under criteria 5.  ROA at 36220-36229, 36255-36263.  This evidence was 

ignored by the State Engineer in the Kane Springs section of Order 1309.  Further, the Kane Springs 

Wash Fault zone is the nearest mapped feature to Petitioners’ wells that juxtaposes the carbonate-rock 

 
12 Criteria 3 is 3) Water level hydrographs that demonstrate an observable increase in drawdown that corresponds to an 
increase in pumping and an observable decrease in drawdown, or a recovery, that corresponds to a decrease in pumping, 
are consistent with a direct hydraulic connection and close hydrologic connection to the pumping location(s). 
13 Criteria 5 is 5) Geological structures that have caused a juxtaposition of the carbonate-rock aquifer with low permeability 
bedrock are consistent with a boundary. 
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aquifer with low-permeability bedrock consistent with a boundary and was not discussed by the State 

Engineer.  ROA at 73, 36258.14 

 Newly created criteria 6 requires a mapped feature or to the basin boundary to establish the 

boundary for inclusion in the LWRFS when limited, poor quality or low resolution water level data 

obfuscate a determination of the extent of the “close hydraulic connection.”  ROA at 49.  The State 

Engineer admits the hydrographic pattern data he had in the record for Kane Springs was “muted, 

lagged, obscured by climate response, or compromised by low-resolution data” and “attenuated” and 

thus cannot be used to determine the extent of the “close hydraulic connection.”  ROA at 49, 53.  

Accordingly, the State Engineer created an additional new rule—criteria 6—requiring a mapped 

feature.  LINCOLN/VIDLER presented geophysical data as the best available science showing the 

“geological structures that have caused a juxtaposition of the carbonate-rock aquifer with low 

permeability bedrock” consistent with a boundary.  But because the State Engineer did not want to 

accept LINCOLN/VIDLER’S geophysical data confirming the State Engineer’s determination in 

Ruling 5712 that the water level data in Kane Springs showed the probability of a low-permeability 

structure or change in lithology between Kane Springs and the southern part of Coyote Spring Valley, 

the State Engineer ignored LINCOLN/VIDLER’s geophysical data, did not analyze his new criteria 5 

in the Kane Springs portion of Order 1309 and created new criteria 6.  This concrete evidence (ignored 

in Order 1309) demonstrates a poor hydraulic connection and a boundary between Kane Springs and 

the remainder of the LWRFS as stated in factors 4 and 5. 

 Because he did not articulate his new criteria prior to the submission and evidence and before 

the hearing, the State Engineer knew there was no mapping in the record that complied with his newly 

created criteria 6 and thus, based upon his new criteria 6, Kane Springs would have to be included in 

the LWRFS.  LINCOLN/VIDLER should have been given the opportunity to provide mapping to the 

State Engineer at the hearing to comply with a standard that had been articulated before the hearing.  

Because the State Engineer violated Petitioners’ due process rights and then failed to address the 

evidence presented by LINCOLN/VIDLER which supported excluding Kane Springs from the 

LWRFS under his unlawful criteria, Order 1309 should be vacated, and Kane Springs should continue 

 
14 The State Engineer recognized this mapped feature in Interim Order 1303.  ROA at 73.   
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to be administered and managed as a separate basin under the statutory scheme adopted by the 

Legislature. 

 4. The evidence relied upon—for the few factors the State Engineer did analyze—
does not support the inclusion of Kane Springs in the super basin, nor is the State 
Engineer’s determination supported by substantial evidence.   

 
 The evidence relied upon by the State Engineer does not support his determination.  In Order 

1309, the State Engineer cites to the expert testimony of the NPS supporting a similarity in 

hydrographic response pattern exhibited in wells located in the southern edge of Kane Springs Valley.  

ROA at 53, n. 286 citing to NPS testimony and presentation slides which are found at ROA at 53170-

53178 (Tr. 524-55) and 52310-52314 (NPS presentation slides 23-27).  First, as set forth above, the 

State Engineer cited to 30 pages of testimony and 5 slides in support of his determination.  However, 

he failed to cite to the specific information in the 30 pages of testimony and 5 slides that was 

“persuasive” to support a similarity in hydrographic patterns.  Most of the witness’ testimony is not 

discussing hydrographs or hydrographic patterns but rather is unintelligible.  It is not clear if the 

witness is discussing the slides, what he may be pointing to on the slides or frankly, what he is 

discussing.  Thus, the State Engineer’s Order 1309 does not provide findings in sufficient detail to 

permit judicial review, that is, if it is supported by substantial evidence and the State Engineer’s 

reasoning for his conclusion as required by Revert v. Ray, 95 Nev. 782, 787, 603 P.2d 262, 264–65 

(1979) and Eureka Cnty v. State Eng’r, 131 Nev. 846, 856, 359 P.3d 1114, 1120–21 (2015).  The 

Nevada Supreme Court stated: 

Furthermore, the State Engineer’s decision to grant an application must be sufficiently 
explained and supported to allow for judicial review. Id., at 787, 603 P.2d at 265; see also 
Port of Jacksonville Mar. Ad Hoc Comm., Inc. v. U.S. Coast Guard, 788 F.2d 705, 708 
(11th Cir.1986) (even under deferential substantial evidence review, courts must not 
merely “rubber stamp” agency action: they must determine that the “agency articulated a 
rational connection between the facts presented” and the decision) (internal quotation 
omitted). 
 

Eureka Cnty., 131 Nev. at 856, 359 P.3d at 1120-21.   

 Significantly, the NPS witness failed to consider there was a one (1) foot measurement error 

in the SNWA data (as explained below) that he (and the State Engineer) relied upon to support even 

the muted, lagged, and attenuated response in well data.  ROA at 53360 [9-27-19 Tr. 978:2-10 (Burns 

Testimony)].This error was pointed out by LINCOLN/VIDLER after the NPS witness testified.  This 
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is extremely significant because the NPS witness (and the State Engineer) relied on a purported six 

inch to one foot decline in water levels in Kane Springs basin during the Order 1169 pump test.  ROA 

at 53170 [09-25-19 Tr. 524:8-17 (Waddell Testimony)] ROA at 53359-53360 [09-27-19 Tr. 974:18-

978:10 (Burns Testimony)].  But where the measurement was off by one foot, a six-inch or one foot 

difference in decline is within the error and thus erased and cannot be relied upon to demonstrate a 

“close hydraulic connection.”  ROA at 53173 [9-25-19 R. 535:20-24 – 536:1-6 (Waddell Testimony)].   

 There was much testimony and reliance on water levels from monitor well CSVM-415 to show 

a similar hydrographic pattern between that well (and Kane Springs Valley) and wells in the LWRFS.  

ROA at 53170 [09-25-19 Tr. 524:8-24 (Waddell Testimony)].  However, SNWA had previously 

identified issues with measurements collected from this well as documented in its Order 1169 Report: 

“CSVM-4 may be showing a slight response with December 2012 water levels approximately 1 ft 

lower than September 2010 water levels, but the transducer in CSVM-4 had a high failure rate due to 

the high water temperature in the well, so fluctuations of a foot or less should not be used to infer an 

absolute response.”  ROA at 10141 (first paragraph).  SNWA witness Andrew Burns responded to 

questioning about this:  

Q. “And has anybody that you’ve heard testify earlier this week indicated in any of 

their hydrographs that they’ve accounted for this transducer error failure of a foot or 

so?”  

A. “Not that I heard.”  

Q. “All right. And the drawdowns that were – or the impacts, I guess, or the effects that 

everybody’s been talking about this week with regard to CSVM-4 are in that one-foot 

range; aren’t they?”  

A. “Yes.”  

ROA at 53360 [9-27-19 Tr. 978:2-10 (Burns Testimony)].  Thus, the experts contending there was a 

6 inch or one foot decline in water levels in CSVM-4 in response to Order 1169 test pumping are 

incorrect because the data used by these witnesses from CSVM-4 was unreliable.  No expert except 

 
15 CSVM-4 is located north of the Kane Springs Fault, approximately 2.5 miles from the southern Kane Springs basin 
boundary.  ROA at 36243.  CSVM-4 is approximately 13.4 miles away or more than 70,700 feet (13.4 miles x 5,280 
feet/mile) from the Order 1169 test pumping well MX-5.  ROA at 36243. 
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LINCOLN/VIDLER’s experts took this error into consideration in commenting on the hydrographic 

patterns.  Thus, a reasonable mind would not accept as adequate this citation to the record to support 

the State Engineer’s conclusion that there is a close hydraulic connection between northern Coyote 

Springs and the LWRFS.  See Bacher v. State Engineer, 122 Nev. 1110, 1121, 146 P.3d 793, 800 

(2006). 

 The inclusion of Kane Springs in the LWRFS is based upon its purported connectedness with 

northern Coyote Spring Valley.  ROA at 53170 [09-25-19 Tr. at 524:8-9 (Waddell Testimony)].  A 

careful review of the NPS testimony and slides shows the NPS witness testified the hydrographic 

pattern between CSVM-4 in northern Coyote Spring Valley was “greatly attenuated” compared to the 

others in the LWRFS.  ROA at 53170 [09-25-19 Tr. at 524:9-11 (Waddell Testimony)].  The NPS 

witness refused to opine that northern Coyote Spring Valley was “well connected” with the rest of the 

LWRFS, and testified this area was merely “connected.”  ROA at 53170 [09-25-19 Tr. at 524:18-19 

(Waddell Testimony)]; ROA 53171 [09-25-19 Tr. at 528:2-4 (Waddell Testimony)] (“CSVM-4, the 

one just southwest of Kane Springs Valley, I say is connected.  It is on the eastern side of the structural 

block.”).  The State Engineer’s reliance on this testimony for his conclusion “that while attenuated, 

the general hydrographic pattern observed in southern Kane Springs reflects a response to Order 1169 

pumping, consistent with a close hydraulic connection with the LWRFS” misstates the witness’ 

testimony.  First, the NPS witness testified as to northern Coyote Spring Valley, not Kane Springs.  

Second, the NPS witness testified the hydrographic pattern in northern Coyote Spring Valley was 

“greatly attenuated” not just attenuated, compared to others in the LWRFS.  Finally, the NPS 

specifically declined to opine that northern Coyote Spring Valley was closely or well-connected with 

the rest of the LWRFS by stating northern Coyote Spring Valley was merely “connected.”  Thus, the 

NPS witness’ testimony cited by the State Engineer to support his conclusion, does not in fact support 

the State Engineer’s determination to include Kane Springs in the LWRFS and certainly fails to 

amount to the “substantial evidence” required by law.  

 The State Engineer’s criteria 6 specifically acknowledges that a determination of the extent of 

the hydraulic connection is not known when there is limited, poor quality or low-resolution water level 

data because it obfuscates such a determination.  ROA at 49.  The State Engineer acknowledged and 
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recognized the hydrographic response pattern for wells located in southern Kane Springs is different 

compared to the wells in the LWRFS, “being muted, lagged, obscured by climate response or 

compromised by low-resolution data.”  ROA at 53.  The State Engineer recognized that additional 

hydrologic study was necessary in Kane Springs “to determine the degree to which water use would 

impact water resources in the LWRFS.”  ROA at 55.  Based upon the State Engineer’s own findings 

and criteria, the extent of any hydraulic connection between Kane Springs and the rest of the LWRFS 

is not known, nor the degree to which water use in Kane Springs would impact water resources, if any, 

in the LWRFS.  Substantial evidence does not support the State Engineer’s determination to include 

Kane Springs in the LWRFS because a reasonable mind would not accept these findings as adequate 

to support that determination.  

 The NPS witness did testify that he liked the CSAMT, the geophysics, that 

LINCOLN/VIDLER submitted, and the geophysics provided useful information.  ROA at 53172-

53173 [09-25-19 Tr. at 532: 19-24, 533: 1-8, 536:7-11 (Waddell Testimony)].  The NPS witness 

agreed with LINCOLN/VIDLER’s interpretation of the geology provided by the geophysics ROA 

53174 [09-25-19 Tr. at 537:5-8 (Waddell Testimony)] and did not necessarily disagree that there is a 

fault in the southern Kane Springs area.  ROA 53174 [09-25-19 Tr. at 537:24, 538:1 (Waddell 

Testimony)] (“And I don’t necessarily disagree that there’s a fault in this area.”), ROA 53174 [09-25-

19 Tr. at 539:20-21 (Waddell Testimony)] (“So, you know, there’s likely to be faulting in that area.  

We don’t know specifically where it is.”).  The NPS witness testified “these faults are likely to be 

impediments to flow.  So, we’re basically in agreement with CSI that there’s faulting in this area and 

that those faults may impede flow through Kane Spring Valley into Coyote Spring Valley.” ROA at 

53174 [09-25-19 Tr. at 540:5-10 (Waddell Testimony)].  The NPS witness agreed the gradients (water 

level elevations) show the area to the north between CSVM-4 and KMW-1 was less permeable and 

was less transmissive referencing the State Engineer’s Ruling 5712 as to whether Kane Springs should 

be included.  ROA at 53174-53175 [09-25-19 Tr. at 540:13-15, 17, 19-22, 541:2-20, 542:5-12 

(Waddell Testimony)].  The NPS witness testified: “So Vidler’s argument is that the lower hydraulic 

gradients in the northern part of Coyote Spring Valley are indicative of lower transmissivities in the 

northern part of the valley.  And I agree with that one on that.  Something has resulted in lower 
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permeability and lower transmissivity in the northern part of the Coyote Spring Valley than what we 

find in the central and southern part.”  ROA at 53175 [09-25-19 Tr. at 544:18-24 (Waddell 

Testimony)]. 

 The State Engineer also concluded there was insufficient information available to define a 

hydraulic boundary to the carbonate rock aquifer in southern Kane Springs citing to a SNWA general 

exhibit describing structural controls to flows based upon geology such as volcanic rocks and calderas.  

ROA at 53, n. 289. This statement by the State Engineer ignores the determination made by his 

predecessor in Ruling 5712 that the marked difference in head (water levels between Kane Springs 

and southern Coyote Springs Valley and throughout most of the other basins covered under Order 

1169) supports the probability of a low-permeability structure or change in lithology between Kane 

Springs and the southern part of Coyote Spring Valley.  ROA at 719.  The geophysics data submitted 

by LINCOLN/VIDLER in the Order 1303 hearing confirmed this previous finding by the State 

Engineer.  ROA at 36202, 36227-36228.  The NPS witness stated he agreed there was a fault shown 

in the southern Kane Springs area based upon the geophysics. ROA at 53174 [09-25-19 Tr. at 537:5-

15, 538:1, 22-24, 539:8-21, 540:5-10 (Waddell Testimony)].  The State Engineer ignored the 

geophysics and failed to address this crucial evidence which supported his predecessor’s Ruling 5712 

contrary to the holding of Revert v. Ray, 95 Nev. 782, 787, 603 P.2d 262, 264–65 (1979) (the State 

Engineer must clearly resolve all crucial issues presented) and the direction provided by NRS 

533.024(1)(c) for the State Engineer “to consider the best available science in rendering decisions 

concerning the availability of surface and underground sources of water in Nevada.”)  ROA at 53.  For 

all these reasons, the State Engineer’s determination to include Kane Springs in the LWRFS should 

be vacated. 

 5. Order 1309 improperly reweighed the Order 1169 pump test results to include 
Kane Springs in the super-basin. 

 
 
 In Interim Order 1303, the State Engineer noted the resulting water level decline during the 

Order 1169 pump test encompassed 1,100 square miles and extended from northern Coyote Spring 

Valley through the Muddy River Springs Area, Hidden Valley, Garnet Valley, California Wash, and 

the northwestern part of the Black Mountains Area.  ROA at 73.  The State Engineer cited to Ruling 
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6254 and the federal agencies’ Order 1169 report in support of these findings and noted there was no 

groundwater pumping in Hidden Valley, but effects were still observed in the Hidden Valley monitor 

well.  ROA at 73, n. 2, 3.  The water level decline was estimated to be 1 to 1.6 feet in this area with 

minor drawdowns of 0.5 feet or less in the northern part of Coyote Spring Valley north of the Kane 

Springs Wash fault zone.  ROA at 73.  Notably absent from these findings is any indication or 

quantification of any resulting water level decline during the Order 1169 pump test in Kane Springs 

or KMW-1.  Order 1303 stated: “The State Engineer finds that input by means of reports by the 

stakeholders in the interpretation of the data from the aquifer test and from the years since the 

conclusion of the aquifer test is important to fully inform the State Engineer prior to setting a limit on 

the quantity of groundwater that may be developed in the LWRFS or to developing a long-term 

Conjunctive Management Plan for the LWRFS and Muddy River.  ROA at 80.  The State Engineer 

noted since the conclusion of the Order 1169 aquifer test, he had jointly managed the groundwater 

rights within the LWRFS.  ROA at 77. 

 In Order 1309, the State Engineer changed his finding above regarding the resulting water level 

decline during the 1169 aquifer test in the 1,100 square miles and included southern Kane Springs.  

ROA at 7.  The only new citation to authority by the State Engineer in Order 1309 to support this 

change was USFWS Exhibit 5.  ROA at 7, n. 21 citing to USFWS Ex. 5, pp. 21, 67 found at ROA at 

48694, 48740.  USFWS is the entity that stipulated before the State Engineer in 2007 to allow Kane 

Springs pumping notwithstanding the Order 1169 aquifer test.  ROA at 36689-36700.  The USFWS 

stated the reason for now including Kane Springs with a resulting water level decline during the Order 

1169 aquifer test was a purported similar hydrograph response in KMW-1 to CSVM-4 in Coyote 

Springs Valley.  ROA at 48694.  Nowhere is that data interpretation contained in the 2013 Order 1169 

report of the federal agencies stating the results of the Order 1169 aquifer test.  ROA at 10888-10889, 

10969.  The 2013 Order 1169 report of the federal agencies limits the response of the Order 1169 

aquifer test to responses in Coyote Spring Valley, Muddy River Springs Area, Hidden Valley, Garden 

Valley and California Wash, and does not include any analysis of Kane Springs.  ROA at 10888-

10889, 10969.  There was no water level hydrograph analysis for CSVM-4 even though Coyote 

Springs Valley was part of the aquifer test.  ROA at 10896.  The USFWS did provide distance 
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drawdown graphs that show the changes over time (each line represents a different time) of water 

levels at distances from the pumping well that used data from well CSVM-4, however as stated 

previously that data is all but unreliable. There are documented issues with the transducer, data 

measurement device, where it was either off or failed altogether and had to be replaced over 10 times 

during the 1169 aquifer test.  ROA at 1700-1714, 10141.  This doesn’t include the many times the 

transducers failed and had to be replaced before the testing.  The State Engineer improperly relied 

upon a new interpretation of the same 2013 data he had previously accepted to exclude Kane Springs 

from the LWRFS. 

 In addition, CSVM-4 is the well with the 1-foot data error.  ROA at 10141, 53360 [9-27-19 Tr. 

978:2-10 (Burns Testimony)].  This data error was not taken into account by the USFWS hydrologist 

in making her opinion.  ROA at 53360 [9-27-19 Tr. 978:2-10 (Burns Testimony)].  In fact, this witness 

testified in response to questioning by LINCOLN/VIDLER that she was not recommending that Kane 

Springs be included in the LWRFS at this time.  ROA at 53136 [9-24-19 Tr. 464:8-10, 16-19 

(Braumiller Testimony)].  The State Engineer’s reliance on USFWS Exhibit 5 to include Kane Springs 

was directly contrary to his previous acceptance of the Order 1169 aquifer test results to exclude Kane 

Springs and not based upon substantial evidence to the extent it relied upon the admitted unreliable 

CSVM-4 water level measurements. 

 C. THE STATE ENGINEER’S DETERMINATION THAT 8,000 AFA IS THE 
MAXIMUM AMOUNT OF GROUNDWATER THAT CAN BE DEVELOPED 
FROM THE SUPER BASIN WAS NOT SUPPORTED BY SUBSTANTIAL 
EVIDENCE AND WAS ARBITRARY AND CAPRICIOUS.   

 
 
 The State Engineer determined that 8,000 afa is the maximum amount of groundwater that can 

continue to be developed over the long term in the LWRFS.  ROA at 64.  This determination was 

based upon the State Engineer’s statement that pumping from wells in the LWRFS has gradually 

declined since completion of the Order 1169 aquifer test, pumping was approaching 8,000 afa and this 

coincided with the period of time when spring discharge may be approaching steady state.  ROA at 

64.  The State Engineer cited no evidence of record to support these statements.  His determination is 

inconsistent with his previous statement that distributed pumping since the completion of the aquifer 

test in excess of 8,000 afa has correlated with a stabilization of spring discharge.  ROA at 60, with no 
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citation to the record.  The evidence he did cite in this section of the Order describes parties’ 

recommendations of what pumping level may be acceptable which ranged from 0 afa to 30,000 afa as 

noted by the State Engineer.  ROA at 58.  The only evidence cited in the section which mentions 

7,000-8,000 afa pumping and stabilization of spring discharge misstates the party’s opinion in the 

report.  The NV Energy report cited in footnote 326 of Order 1309 (ROA at 63, n. 326) does not 

conclude that only 7,000-8,000 afa can continue to be pumped.  ROA at 41882.  The report uses the 

7,000-8,000 afa pumping amount to determine there is no 1:1 depletion ratio from groundwater 

pumping to impacts to the Muddy River.  ROA at 41882.  That paragraph of the NV Energy report 

concludes that groundwater pumping in certain areas of the LWRFS will have less impacts on the 

Muddy River than other areas of pumping.  ROA at 41882.   

 There is no substantial evidence in the record cited by the State Engineer in this section of the 

Order to support the State Engineer’s conclusion that 8,000 afa is the maximum amount of water that 

can continue to be developed over the long term in the LWRFS.  Without citation to the substantial 

evidence that supports his conclusion, the State Engineer’s Order does not comply with the 

requirements of Revert v. Ray, 95 Nev. 782, 787, 603 P.2d 262, 264–65 (1979) (the State Engineer 

must prepare findings in sufficient detail to permit judicial review) and Eureka Cnty v. State Eng’r, 

131 Nev. 846, 856, 359 P.3d 1114, 1120–21 (2015) (even under deferential substantial evidence 

review, courts must not merely “rubber stamp” agency action: they must determine that the “agency 

articulated a rational connection between the facts presented” and the decision).  Accordingly, Order 

1309 must be vacated.   

 The State Engineer admitted it is not known if pumping in Kane Springs will impact water 

resources in the LWRFS.  ROA at 55 (Additional hydrologic study is necessary in Kane Springs to 

determine the degree to which water use in Kane Springs would impact the LWRFS.)  In Order 1309, 

the State Engineer made no determination that pumping 1,000 afa in Kane Springs will impact the 

Muddy River or the Moapa dace and he ignored and overruled his predecessor’s determination in 

Ruling 5712 that Kane Springs would not be included in the Order 1169 proceedings and pumping 

this amount of water from Kane Springs will not impact the Muddy River Springs.  ROA at 719.  

Without knowing if there would be impacts from Kane Springs pumping, the State Engineer decreased 
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the pumping cap in the LWRFS to 8,000 afa, yet he increased the area of the LWRFS by including 

Kane Springs.  ROA at 54, 55, 64.  The State Engineer did this notwithstanding the Amended 

Stipulation for Withdrawal of Protests which governs LINCOLN/VIDLER’s water rights and sets 

triggers to protect the Moapa dace, the same triggers acknowledged by the State Engineer in Order 

1309 to protect the Moapa dace.  Cf. ROA at 46, 36698-36699; see also ROA at 53085 [09-24-19 Tr. 

364:1-18 (Mayer Testimony)].  The State Engineer ignored that LINCOLN/VIDLER obtained a 

Biological Opinion from the USFWS that Petitioners’ groundwater pumping project in Kane Springs 

was not likely to jeopardize the continued existence of the endangered Moapa dace and the level of 

anticipated take is not likely to result in jeopardy to the Moapa dace based in part on the implantation 

of the conservation measures for Petitioners’ project.  ROA at 49942, 49944-49945.  In issuing Order 

1309, the State Engineer failed to consider the unrefuted expert opinion testimony in the record of the 

former USFWS Field Supervisor who signed the Biological Opinion and helped negotiate the 

Amended Stipulation for Withdrawal of Protests that Petitioners, as parties holding a Biological 

Opinion and the Amended Stipulation for Withdrawal of Protests, are compliant with the Endangered 

Species Act.  ROA at 53442 [09-30-19 Tr. 1138:10-23, 1139:7-16 (Williams Testimony)] ROA at 

53443 [09-30-19 Tr. 1141:9-11 (Williams Testimony)].16  The Nevada Supreme Court has repeatedly 

held the State Engineer has no jurisdiction over issues not within his statutory authority, for example, 

protection of the Moapa dace in excess of that required by the USFWS, the agency responsible for 

protection of the Moapa dace.  Pyramid Lake Paiute Tribe of Indians v. Washoe County, 112 Nev. 

743, 749-750, 918 P.2d 697, 701 (1996) (County directed by Legislature to select among competing 

methods of water augmentation and develop master plan; State Engineer had no express authority to 

engage in a comparative economic analysis of water delivery alternatives); Helms v. State 

Environmental Protection Division, 109 Nev. 310, 314, 849 P.2d 279, 282 (1993) (Nevada Department 

of Environmental Protection (NDEP) did not have a duty to independently review a function that was 

 
16 The hydrologist testifying for the USFWS in the Order 1309 proceedings did not know the USFWS entered into the 
Amended Stipulation for Withdrawal of Protests with LINCOLN/VIDLER.  ROA at 53088 [09-24-19 Tr. 376:17-24 – 
377:1-5 (Braumiller Testimony)].  The biologist testifying for the USFWS did not know there was a Biological Opinion 
issued to LINCOLN/VIDLER for the Kane Springs applications.  ROA at 53085-53086 [09-24-19 Tr. 366:22-24 – 368:1-
14 (Schwemm Testimony)].   
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statutorily reserved to county government, thereby allowing the NDEP to presume the county’s 

approval was valid). 

 The State Engineer’s determination to include Kane Springs into the LWRFS and to limit the 

collective pumping in the LWRFS to 8,000 to purportedly protect the Muddy River and the Moapa 

dace is not supported by substantial evidence or any evidence.  The State Engineer’s determination as 

to Kane Springs is not even logical based upon the Amended Stipulation to Withdraw Protests 

executed by the USFWS and the Biological Opinion issued to LINCOLN/VIDLER by the USFWS 

which protect the Muddy River and the Moapa dace to the satisfaction of the USFWS.  

 D. THE STATE ENGINEER’S DETERMINATIONS REGARDING THE 
MANAGEMENT OF THE SUPER BASIN ARE INCONSISTENT WITH HIS 
OTHER FINDINGS, ARE NOT BASED UPON SUBSTANTIAL EVIDENCE 
AND ARE ARBITRARY AND CAPRICIOUS. 

 
 
 The State Engineer’s Order 1309 improperly leaves to future determinations how the LWRFS 

will be administered and managed in violation of Eureka County v. State Engineer, 131 Nev. 846, 856, 

359 P.3d 1114, 1120-21(2015) (State Engineer may not defer the determination of what mitigation 

would encompass to a later date).  Here, the State Engineer determined that Kane Springs “can be 

managed more effectively and fairly within the LWRFS.”  ROA at 55.  Not only does the failure to 

address management violate the law, but there is also no citation to the record which supports this 

conclusion.  The State Engineer stated that “an effective management scheme will provide for the 

flexibility to adjust boundaries based on additional information, retain the ability to address unique 

management issues on a sub-basin scale, and maintain partnership with water users who may be 

affected by management actions through the LWRFS.”  ROA at 54.  There is no citation to the record 

which supports this conclusion.  The State Engineer further stated: “Water development both inside 

and outside of the perimeter of the LWRFS will continue to be evaluated on the best available data 

and may become subject to or excluded from the constraints or regulations of the LWRFS.” ROA at 

55.  However, there are no management standards or criteria provided in Order 1309.17  There is no 

determination of what administration and management would encompass nor any determination of 

 
17 As noted above, one of the purposes of the Order 1309 proceedings per State Engineer Order 1303 was to develop a 
long-term Conjunctive Management Plan for the LWRFS and Muddy River.  ROA at 80.   
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what will be required in future hydrologic studies to be excluded from the constraints or regulations 

of the LWRFS.  There is no determination of what may be required for future water development 

inside and outside the LWRFS boundaries.  The State Engineer states: “the relative degree of 

hydrologic connectedness in the LWRFS will be the principle factor in determining the impact of 

movement of water rights.”  ROA at 65- 66.  He also recognized there may be discrete, local aquifers 

within the LWRFS with an uncertain hydrologic connection to the Warm Springs area and that the 

effect of moving water rights into these areas may require additional scientific data and analysis.  ROA 

at 66.  However, nowhere in the Order does the State Engineer determine what the additional scientific 

data and analysis should comprise or what data or analysis is necessary for approval to move water 

rights.  There is no evidence in the record that pumping from Kane Springs will impact anything in 

the LWRFS, yet Kane Springs was arbitrarily included in the LWRFS.  The State Engineer has 

unlawfully deferred what his management standards or criteria are to a future determination, all in 

violation of LINCOLN/VIDLER’s due process rights.  Eureka Cnty v. State Eng’r, 131 Nev. at 856, 

359 P.3d at 1120–21.   

 Finally, the State Engineer’s pumping cap is discriminatory and contrary to his determinations 

made in Order 1309 stating the impacts from the Order 1169 pumping.  The water rights with the most 

seniority in the 8,000 afa pumping cap are located closest to the Muddy River and the Muddy River 

Springs Area and Moapa dace habitat.  For example, the USFWS witness testified that pumping from 

the Arrow Canyon well, one of the wells closest to the Muddy River, impacts Pederson Springs 

because it lowers the groundwater level.  ROA at 53136 [09-24-19 Tr. 465:4-11 (Mayer Testimony)].  

The Arrow Canyon well is allowed to be pumped under the State Engineer’s 8,000 afa pumping cap 

causing impacts to the Pederson Springs, yet Kane Springs rights, located 22 miles away and the most 

senior in the Kane Springs basin are not allowed to be pumped under Order 1309.  This is contrary to 

the State Engineer’s own finding in Order 1309 that pumping within close proximity to the Muddy 

River could result in capture of the Muddy River and any movement of water rights in carbonate-rock 

aquifer and alluvial aquifer wells in the Muddy River Springs Area that may increase the impact to 

Muddy River decreed rights is disfavored.  ROA at 65.  Further, under Order 1309, senior water right 

holders in the LWRFS can try to move their points of diversion to Kane Springs which is the basin 
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furthest away from the Muddy River and Muddy River Springs area and pump, but 

LINCOLN/VIDLER cannot pump their senior Kane Springs rights.  ROA at 64-66.   

 E. OTHER DUE PROCESS VIOLATIONS. 

There were numerous other due process violations that occurred during the Order 1309 

administrative hearing process.  For example, the Hearing Officer indicated during the prehearing 

conference that the experts would be held to the opinions they expressed in their reports.  ROA at 528 

[Prehearing Conference Transcript 08-8-19 35:6-24 – 36:1-8].  However throughout the hearing, 

experts were allowed to express new opinions that were contrary to their reports or based upon 

testimony they heard at the hearing.  See ROA at 53463 [09-30-19 Tr. 1223:3-18 (Lazarus 

Testimony)]; ROA at 53722, 53727, 53729 [10-4-19 Tr. 1761:20-24, 1782:6-20, 1787:7-9, 20-24, 

1789:11-19 (Felling Testimony)].  Certain participants included new opinions and evidence in their 

closing statements which did not allow for review and cross-examination by other parties.  ROA at 

52883-52888, 52889-52911.  LINCOLN/VIDLER filed a motion to strike that information.  

LINCOLN/VIDLER’s motion and associated pleadings in response were not included in the record 

on appeal and not decided by the State Engineer.18  Finally, parties were given limited opportunity to 

present their information and cross-examination was limited based on the time allotted for the 

presentation because of the limited hearing time allowed by the State Engineer.  ROA at 521 

[Prehearing Conference Tr. pp. 7-9], ROA at 526 [Prehearing Conference Tr. p. 27:11-19] see also 

footnote 5 supra.19  These procedures certainly violated LINCOLN/Vidler’s due process rights 

because the hearing procedures were not fair as required by Revert v. Ray, supra. 

VII. 

CONCLUSION 

For over one hundred years, groundwater has been appropriated on a basin-by-basin system as 

established by the Legislature – each groundwater basin is considered a separate “source of water” 

 
18 LINCOLN/VIDLER provide these documents as part of the Addendum. 
19 In the last week or so, LINCOLN/VIDLER have discovered that Jason King, former State Engineer who issued many 
of the orders and rulings that led up to and signed Interim Order 1303 (ROA at 84) and who presided over the Order 1169 
aquifer test, entered into a contract with LVVWD (one of the SNWA members which has prepared evidence in this matter.  
See ROA at 41930) to provide consulting services regarding the LWRFS.  Mr. King is providing professional consulting 
services on matters he made decisions on which are pending on appeal before this Court.  This is in addition to SNWA’s 
professional services contract with MVIC to pay MVIC’s attorney’s fees for representing SNWA’s interests in this case.  
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from which water can be appropriated, and water within that basin is administered in accordance with 

the priorities established in that basin.  In Order 1309, the State Engineer has disregarded this 

legislative directive and the Supreme Court’s directive that appropriated water cannot be reallocated 

and reprioritized.  Mineral Cty.  The State Engineer has combined seven separate groundwater basins 

into one “super-basin” and reallocated and reprioritized all water rights within this super-basin as 

though the vested water rights of each appropriation within the individual basins had been granted in 

a hypothetical single basin.  The result is that LINCOLN/VIDLER’s most senior water rights in Kane 

Springs were reallocated and reprioritized to make them the most junior water rights in the newly 

created super-basin.  On June 14, 2020, LINCOLN/VIDLER had the most senior and most valuable 

water rights in Kane Springs.  On June 15, 2020, LINCOLN/VIDLER had the most junior water rights 

in the new LWRFS super-basin.  These most senior water rights were rendered unusable because the 

State Engineer restricted pumping in this super-basin to 8,000 acre feet annually.  Because at least 

36,000 afa of water rights had earlier priority dates in other basins, these rights automatically became 

senior to LINCOLN/VIDLER’s rights. 

This disregard of legislative and Supreme Court directives was made worse because the State 

Engineer disregarded almost two decades of prior State Engineer’s Rulings and Orders that had 

expressly and specifically excluded Kane Springs from the LWRFS study area.  From 2002, when the 

LWRFS study area was created, until Order 1309 on June 15, 2020, the State Engineer intentionally 

excluded Kane Springs from the LWRFS.  Indeed, when the State Engineer granted 

LINCOLN/VIDLER’s appropriation in Kane Springs, the State Engineer specifically rejected 

arguments that Kane Springs should be included in the LWRFS, that the appropriation would harm 

the Moapa dace habitat, and that the appropriation would harm prior appropriators in the Muddy River.  

This decision was largely based on the fact that the State Engineer found that a low permeability 

structure separated Kane Springs from the Coyote Springs Valley to the south.  

In an attempt to prop up the decision, the State Engineer belatedly created a six-factor test to 

determine whether a basin should be included in the LWRFS, but even so the State Engineer badly 

mis-applied his own factors to justify including Kane Springs.  In Order 1309, the State Engineer 

disregarded the Legislature, the Supreme Court, and prior State Engineers by creating a six-factor test 
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to determine whether Kane Springs should be included in the LWRFS super-basin: a test he created 

without notice and articulated for the first time in Order 1309; a test he failed to apply; a test that had 

he applied properly would lead to the exclusion of Kane Springs from the LWRFS super-basin.   

Instead, the State Engineer relied on evidence that was, in his own words, “muted,” “lagged,” 

“obscured,” “compromised,” and “attenuated” to include Kane Springs in the LWRFS super-basin. 

Indeed, the entirety of his decision to include Kane Springs was based on an alleged drawdown of six 

inches in a well that was 22 miles from the alleged area of impact.  And this drawdown was based on 

data from a well that had faulty readings, so that “fluctuation of a foot or less should not be used to 

infer an absolute response.”  In other words, drawdowns in the well below 12 inches were unreliable 

and should not be used as evidence to compare the drawdowns in other wells – which is exactly what 

the State Engineer did.  This is hardly substantial evidence.  

 For all these reasons, Order 1309’s findings as to Kane Springs should be vacated.  Kane 

Springs should continue to be administered in accordance with the specific statutory scheme set out 

by the Legislature. 

 DATED this 27th day of August, 2021. 

LINCOLN COUNTY DISTRICT ATTORNEY 
181 North Main Street, Suite 205 
P.O. Box 60 
Pioche, Nevada  89043 
Telephone: (775) 962-8073 
 

 
   /s/ Dylan V. Frehner    
DYLAN V. FREHNER #9020 
Email: dfrehner@lincolncountynv.gov 

 
GREAT BASIN LAW 
1783 Trek Trail 
Reno, Nevada 89521 
Telephone: (775) 770-0386 
 

 
   /s/ Wayne O. Klomp     
WAYNE O. KLOMP #10109 
Email: wayne@greatbasinlawyer.com 

 
Attorneys for Lincoln County Water District 
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ALLISON MacKENZIE, LTD. 
402 North Division Street 
Carson City, Nevada 89703 
Telephone: (775) 687-0202   
 

 
   /s/ Karen A. Peterson    
KAREN A. PETERSON #366 
Email: kpeterson@allisonmackenzie.com 
 
Attorneys for Vidler Water Company, Inc. 
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CERTIFICATE OF COMPLIANCE 

 We hereby certify that we have read the foregoing Opening Brief and to the best of our 

knowledge, information and belief, it is not frivolous or interposed for any improper purpose.  We 

further certify that this brief complies with all applicable Nevada Rules of Appellate Procedure, in 

particular NRAP 28(e), which requires every assertion in the brief regarding matters in the record to 

be supported by appropriate references to the record on appeal.  We further certify that this brief is 

proportionately spaced, has a typeface of 12 points or more, and contains 16,927 words.  We 

understand that we may be subject to sanctions in the event that the accompanying brief is not in 

conformity with the requirements of Nevada Rules of Appellate Procedure. 

 DATED this 27th day of August, 2021. 

LINCOLN COUNTY DISTRICT ATTORNEY 
181 North Main Street, Suite 205 
P.O. Box 60 
Pioche, Nevada 89043 
Telephone: (775) 962-8073 
 
 
   /s/ Dylan V. Frehner    
DYLAN V. FREHNER, ESQ.  
Nevada State Bar No. 9020 
Email: dfrehner@lincolncountynv.gov 
 
~ and ~ 

 
GREAT BASIN LAW 
1783 Trek Trail 
Reno, Nevada 89521 
Telephone: (775) 770-0386 
 
 

            /s/ Wayne O. Klomp     
      WAYNE O. KLOMP, ESQ. 

Nevada State Bar No. 10109 
Email: wayne@greatbasinlawyer.com 
 
Attorneys for Petitioner, LINCOLN COUNTY  
WATER DISTRICT 
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ALLISON MacKENZIE, LTD. 
      402 North Division Street 
      Carson City, NV  89703 
      Telephone: (775) 687-0202   
       
 
         /s/ Karen A. Peterson     
      KAREN A. PETERSON, ESQ. 
      Nevada State Bar No. 366 
      Email: kpeterson@allisonmackenzie.com 
 
      Attorneys for Petitioner VIDLER WATER 

      COMPANY, INC.   
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CERTIFICATE OF SERVICE 
 
 Pursuant to NRCP 5(b), I hereby certify that I am an employee of ALLISON MacKENZIE, 

LTD., Attorneys at Law, and that on this date, I caused a true and correct copy of the foregoing 

document to be served on all parties to this action by electronic service to the participates in this case 

who are registered with the Eighth Judicial District Court’s Odyssey eFileNV File & Service system 

to this matter. 

 I hereby certify that I caused a true and correct copy of the foregoing document to be served 

via FedEx as follow: 

Clark County District Court 
Attn: Hon. Bita Yeager – District. Ct. Dept. 1 

Court Administration – 2nd Floor 
200 Lewis Avenue 

Las Vegas, NV  89101 
 
 DATED this 27th day of August, 2021. 

 
 
          /s/ Nancy Fontenot     
       NANCY FONTENOT 
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