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 Petitioners, LINCOLN COUNTY WATER DISTRICT (“Lincoln”) and VIDLER WATER 

COMPANY, INC. (“Vidler” and together with Lincoln the “Petitioners”) by and through their 

undersigned counsel, hereby respectfully move this Court for an award of attorneys’ fees pursuant to 

Rule 54(d) of the Nevada Rules of Civil Procedure and NRS 18.010.  This Motion is based upon the 

following Memorandum of Points and Authorities, the Declarations and Exhibits attached hereto, all 

the pleadings and papers on file in the matter, and any oral argument the Court may consider.   

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

 Petitioners are entitled to an award of attorneys’ fees pursuant to NRS 18.010 both because 

they recovered less than $20,000 and because the State Engineer maintained a defense of Order 1309 

without a legal basis.  According to the factors for considering the measure of attorneys’ fees, 

Petitioners request the Court enter an order awarding all fees expended in this action.  

II. LEGAL STANDARDS FOR GRANTING ATTORNEYS’ FEES 

NRCP 54(d)(2) allows an award of attorney’s fees post judgment.  A claim for attorney’s fees 

must be made by a motion.  NRCP 54(d)(2)(A).  Unless a statute or a court order provides otherwise, 

the motion must: 

(i) be filed no later than 21 days after written notice of entry of 
judgment is served; 

(ii) specify the judgment and the statute, rule, or other grounds 
entitling the movant to the award; 

(iii) state the amount sought or provide a fair estimate of it; 
(iv) disclose, if the court so orders, the nonprivileged financial 

terms of any agreement about fees for the services for which the claim is 
made; and 

(v) be supported by: 
(a) counsel’s affidavit swearing that the fees were actually 

and necessarily incurred and were reasonable; 
(b) documentation concerning the amount of fees claimed; 

and 
(c) points and authorities addressing the appropriate factors 

to be considered by the court in deciding the motion. 
 

NRCP 54(d)(2)(B). 
 
 Lincoln and Vidler are entitled to an award of attorneys’ fees pursuant to NRS 18.010(2)(a) 

& (b).  That statute provides: 

JA_002222
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2.  In addition to the cases where an allowance is authorized by specific 
statute, the court may make an allowance of attorney’s fees to a prevailing 
party: 
 
      (a) When the prevailing party has not recovered more than $20,000; or 
      (b) Without regard to the recovery sought, when the court finds that the 
claim, counterclaim, cross-claim or third-party complaint or defense of the 
opposing party was brought or maintained without reasonable ground or to 
harass the prevailing party.  The court shall liberally construe the provisions 
of this paragraph in favor of awarding attorney’s fees in all appropriate 
situations. . . .  
 

A. Timeliness. 

This motion is timely as it is filed within 21 days from notice of entry of the Order Vacating 

Order 1309, which notice was filed on April 19, 2022.   

B. Statutory Authority for Awarding Fees. 

There are two grounds upon which this Court can award Lincoln and Vidler their attorneys’ 

fees.  First, fees can be awarded “[w]hen the prevailing party has not recovered more than $20,000;”  

NRS 18.010(2)(a).  And second, if the Court finds that the State Engineer’s defense “was brought or 

maintained without reasonable ground . . . .”  NRS 18.010(2)(b). 

 First, Petitioners did not recover more than $20,000, and the Court can award Petitioners’ fees 

on this basis alone.1 

 Second, the State Engineer’s defense of Lincoln’s and Vidler’s Petition for Judicial Review 

was “brought or maintained without reasonable ground” because he had no legal authority to issue 

Order 1309, in issuing Order 1309 he violated Petitioners constitutional due process rights, and the 

State Engineer took positions against Lincoln and Vidler in the Order 1309 proceedings and this case 

 
1  Petitioners acknowledge that the Nevada Supreme Court has held that in order to recover fees under NRS 18.010(2)(a) 

the prevailing party must have been awarded a money judgment.  See, e.g., Singer v. Chase Manhattan Bank, 111 Nev. 

289, 294, 890 P.2d 1305, 1308 (1995).  And the Nevada Supreme Court has concluded that fees are not available where a 

petition for judicial review is brought under NRS 233B.  Nev. Dept. of Human Resources v. Fowler, 109 Nev. 782, 785-

86, 858 P.2d 375, 377 (1993).  However, this Petition for Judicial Review was not brought under NRS 233B.  Petitioners 

contend that this is a judicially-created requirement not contained within the Nevada Revised Statutes, and that this 

requirement should be overruled as a remnant of a former version of NRS 18.010.  See Int’l Indus. v. United Mtg. Co., 96 

Nev. 150, 606 P.2d 163 (1980) (recognizing requirement of monetary award from previous version of NRS 18.010), 

overruled in part on other grounds by Sandy Valley Assocs. V. Sky Ranch Estates, 117 Nev. 948, 35 P.3d 964 (2001). 
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in violation of the settlement agreement entered into with Lincoln and Vidler and his previous Ruling 

granting Lincoln and Vidler water rights in Kane Springs.2 

 The determination of whether a claim or defense has a “reasonable ground” is based on whether 

there is a legal basis for asserting the claim or defense.  See, Saticoy Bay, LLC v. Terra West 

Collections Grp., 491 P.3d 755 (Nev. App. 2021) (affirming district court’s award of fees where claim 

was brought without a legal basis).  Additionally, courts consider a factual claim groundless if the 

allegations are not supported by evidence at trial.  Bobby Berosini, Ltd. v. People for the Ethical 

Treatment of Animals, 114 Nev. 1348, 1354, 971 P.2d 383, 387 (1998).  To support an award of fees 

under NRS 18.010(2)(b), there must be evidence in the record that the defense was maintained without 

reasonable grounds.  Kahn v. Morse Mowbray, 121 Nev. 464, 479, 117 P.3d 227, 238 (2005).  “The 

decision to award attorney’s fees is within the sound discretion of the trial court,” and will not be 

disturbed on appeal absent a “manifest abuse of discretion.”  Bobby Berosini, Ltd., 114 Nev. at 1354, 

971 P.2d at 388.  

i. The State Engineer lacked factual basis for his defenses. 

Here, the State Engineer had no legal basis or factual support for including Kane Springs in 

the Lower White River Flow System (“LWRFS”).  The State Engineer’s defense of Order 1309 was 

maintained without factual justification based on the following: 

1. The State Engineer repeatedly and specifically excluded Kane Springs from the fact-

finding and preliminary proceedings leading up to Order 1309.  Kane Springs was excluded from the 

Order 1169 pump test.  SE ROA at 719.  Kane Springs was also specifically excluded from the Order 

1303 proceedings.  SE ROA at 82.  Despite this fact, the State Engineer excluded Kane Springs from 

Order 1169 based on the very same water supply numbers the State Engineer used when he included 

Kane Springs in the LWRFS.  SE ROA at 43, 76-77, 663. 

2. Neither Lincoln nor Vidler was included in any of the preliminary proceedings even 

though several federal entities, including the U.S. Fish & Wildlife Service (“USFWS”) and National 

 
2  In Zenor v. State, the Nevada Supreme Court held that in petitions for judicial review brought pursuant to NRS 233B, 

attorney’s fees were not available under NRS 18.010(2)(b).  412 P.3d 28, 29 (Nev. 2018).  Here, the Petition for Judicial 

Review was brought under NRS 533, which provides that the “practice in civil cases applies” to the petitions brought under 

that Chapter.  NRS 533.450(8).  Ostensibly, this includes NRS 18.010 found under “Title 2 – Civil Practice” of the Nevada 

Revised Statutes. 
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Park Service (“NPS”), requested that Kane Springs be included in the Order 1169 and Order 1303 

proceedings.  SE ROA at 700-701, 718.  In fact, the State Engineer specifically overruled the protests 

by the NPS in granting an appropriation of water to Petitioners and refusing to hold the applications 

in abeyance.  SE ROA at 719. 

3. The State Engineer issued Ruling 5712 granting 1,000 acre feet of water rights to 

Lincoln and Vidler after he issued Order 1169 requiring additional pump tests before any further 

applications could be acted upon in the six other basins of the LWRFS.  SE ROA at 720. 

4. When he issued Ruling 5712, the State Engineer found that pumping groundwater up 

to 1,000 afa would not have “any measurable impact on the Muddy River Springs that warrants the 

inclusion of Kane Springs Valley in Order No. 1169.”  SE ROA at 719. 

5. As part of the purpose for issuing Order 1309, the State Engineer’s stated rationale was 

to protect the Moapa dace.  SE ROA at 43-44.  However, the State Engineer ignored Petitioners’ 

stipulation with the USFWS to protect the Moapa dace [SE ROA at 36698-36699] which provided the 

same triggers he recognized in Order 1309 to reduce Petitioners’ groundwater pumping to protect the 

dace.  The State Engineer also ignored the USFWS Biological Opinion obtained by Petitioners that 

pumping in Kane Springs was not likely to jeopardize the continued existence of the dace [SE ROA 

at 49906-49973], and testimony from SNWA’s expert who was the former USFWS Field Supervisor 

that Petitioners were compliant with the Endangered Species Act.  SE ROA at 53449 (Sept. 30, 2019 

Transcript at 1138:10-23, 1139:7-16 (Williams Testimony)); SR ROA at 53443 (Sept. 30, 2019 

Transcript at 1141:9-11 (Williams Testimony)). 

6. Prior to issuing Order 1309, the State Engineer designated the six other hydrographic 

basins comprising the LWRFS as areas in need of further administration under NRS 533.030.  SE 

ROA at 2-3.  Kane Springs has never been designated.  

7. Other than the pumping of groundwater by Lincoln and Vidler to prove water resources 

were available for appropriation (which pumping led to the issuance of Ruling 5712), no pumping has 

occurred in Kane Springs which could lead to any decision that groundwater pumping would have a 

deleterious impact on any other ground or surface water. 
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8. The State Engineer included Kane Springs in Order 1309 despite the fact that the data 

from the Order 1169 pump test was “muted, lagged, obscured by climate response, or comprised by 

low-resolution data” and “attenuated.”  SE ROA at 53.  

9. Order 1309 allegedly found that the “best available science” indicated that the seven 

hydrographic basins of the LWRFS were interconnected dictating that they must be managed as one 

superbasin.  But the State Engineer has known since at least 1966 that the entirety of the White River 

Flow System has been connected but has managed the hydrographic basins separately until issuing 

Order 1309.  SE ROA at 9900. 

10. Despite issuing Ruling 5712 and permitting 1,000 afa to Lincoln and Vidler which 

resulted in a vested property right, Application of Filippini, 66 Nev. 17, 22, 202 P.2d 535 (1949) 

(“‘vested right’ is . . . a term describing a water right which has become fixed and established either 

by diversion and beneficial use or by permit procured pursuant to the statutory water law relative to 

appropriation.”), the State Engineer stated in this litigation that upon issuing Order 1309, “[t]he State 

Engineer was not obligated to follow Ruling 5712.”  NSE Answering Brief at 22:26-27. 

11.  Finally, in 2007, Petitioners met with the State Engineer regarding a petition for 

judicial review filed on the denial of additional applications to appropriate water in Kane Springs.  

Petition at ¶ 12.  As part of that settlement, the State Engineer agreed to consider granting Petitioners 

additional rights in Kane Springs if Petitioners accumulated additional, up-gradient data to support the 

applications.  Id.; see also Exhibit 6, Kane Springs Agreement (memorializing agreement).  In 2009, 

those applications were again summarily denied leading to a second petition for judicial review.  Id. 

at ¶ 15-16.  Petitioners and the State Engineer agreed to a settlement agreement reinstating those 

applications and acknowledging further studies.  See Exhibit 6; SE ROA at 33671-33686.  Despite 

those agreements resolving active litigation, the State Engineer effectively denied those applications 

without considering the data when he issued Order 1309 by limiting pumping in the LWRFS to 8,000 

afa.  SE ROA at 66. 

/// 

/// 

/// 
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ii. The State Engineer lacked a legal basis for defending the inclusion of Kane 
Springs in Order 1309. 

 
 

Moreover, the State Engineer lacked a legal basis for his decision to defend Order 1309 which 

“upend[s] the bedrock principles of the prior appropriation doctrine.”  Order Vacating Order 1309 at 

21.  The State Engineer lacked legal authority to deviate from the comprehensive statutory scheme, to 

include Kane Springs in the LWRFS, or even to create the superbasin.  The lack of a legal basis is 

evident from the following: 

1. None of the statutes identified by the State Engineer as authority for Order 1309 

provided actual, legislative authority for creation of a superbasin.  Order Vacating Order 1309 at 19-

29.  The State Engineer therefore maintained a defense based on inapplicable authority. 

2. As a result of Order 1309, the priorities of all water rights were re-ordered relative to 

the water rights holders in all seven basins.  Order Vacating Order 1309 at 28 & n. 67.  Although he 

argued that Order 1309 did not reprioritize rights, this Court applied the effect of the Order, not the 

language of the State Engineer. 

3. Statutes which authorize management of water by the State Engineer do so by 

identifying a basin-by-basin method, not combining historically separate basins into a superbasin.  See, 

e.g., NRS 534.011, NRS 534.030, NRS 534.110.  There is no statutory authority for redefining water 

rights within a hydrographic basin which are awarded based on the then-extant boundaries of the basin.  

There is no statutory authority for joint management of individual basins. 

4. The State Engineer historically managed groundwater on a basin-by-basin approach.  

Order Vacating Order 1309 at 26, citing Order 1169, Order 1169A, Ruling 5712, Ruling 6455.  Order 

1309 completely deviated from all historical applications statutory authority even by prior State 

Engineers. 

5. Nevada law requires that an appropriation of groundwater “allow for a reasonable 

lowering of the static water level at the appropriator’s point of diversion.”  NRS 534.110(4).  By 

issuing Order 1309, the State Engineer prevented any pumping in Kane Springs and ignored this rule 

of law acknowledging that pumping will necessarily lower the water level.  
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6. The State Engineer violated due process standards in issuing Order 1309 by failing to 

put the parties on notice “of consideration of the prospective management of the LWRFS . . . .”  Order 

Vacating Order 1309 at 31. 

7. Order 1309 further violated Petitioners due process rights by failing to disclose during 

the hearing process the criteria on which the decision would be based.  Order Vacating Order 1309 at 

34. 

Despite the fact that this Court has pointed out that the State Engineer has statutory authority 

pursuant to the comprehensive scheme to manage water on a basin-by-basin basis (Order Vacating 

Order 1309 at 26), the State Engineer continues to allege that he has no other mechanisms for 

managing water resources within the LWRFS unless Order 1309 is preserved.  State Engineer’s Partial 

Joinder to LVVWD and SNWA’s Motion for Stay Pending Appeal at 2:7-12 (“In the absence of Order 

1309, which establishes a maximum amount of groundwater pumping that can be sustained within the 

aquifer delineated as the [LWRFS], the State Engineer is without means to address the next 

management and administrative steps to identify how to balance the interests of the water rights 

holders within the LWRFS while being protective of the water resource.”) (emphasis added). 

C. Amount of Fees Sought. 

The amount of attorneys’ fees Petitioners seek is $333,187.50.  See NRCP 54(d)(2)(B)(iii).  

Counsel for Petitioners will disclose, if so ordered by the Court, the non-privileged financial terms of 

any agreement about fees for the service for which the claim is made.  See NRCP 54(d)(2)(B)(iv).  

This Motion is supported by counsels’ declarations swearing that the fees were actually and 

necessarily incurred and were reasonable, as well as documentation concerning the amount of fees 

claimed as required by NRCP 54(d)(2)(B)(v).  Exhibit 1, Peterson Decl.; Exhibit 2, Frehner Decl.; 

Exhibit 3, Klomp Decl.; Exhibit 4, Allison MacKenzie Billing; Exhibit 5, Great Basin Law Billing.  

Points and authorities addressing the appropriate factors to be considered by the Court in deciding the 

NRCP 54 portion of the Motion are set forth below.  See NRCP 54(d)(2)(B)(v)(c). 

 “In determining the amount of fees to award, the court is not limited to one specific approach; 

its analysis may begin with any method rationally designed to calculate a reasonable amount.”  Logan 

v. Abe, 131 Nev. Adv. Op. 31, 350 P.3d 1139, 1143 (2015); Haley v. Dist. Ct., 128 Nev. 171, 178, 273 
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P.3d 855, 860 (2012).  Nevada courts frequently employ the factors enumerated in Brunzell v. Golden 

Gate Nat. Bank, 85 Nev. 345, 349, 455 P.2d 31, 33 (1969) to determine the reasonableness of the 

requested fees.  Specifically, under Brunzell, the following factors are relevant in determining the 

reasonableness of an attorney fee award: 

(1) the qualities of the advocate: his ability, his training, education, 
experience, professional standing and skill; (2) the character of the work to 
be done: its difficulty, its intricacy, its importance, time and skill required, 
the responsibility imposed and the prominence and character of the parties 
where they affect the importance of the litigation; (3) the work actually 
performed by the lawyer: the skill, time and attention given to the work; (4) 
the result: whether the attorney was successful and what benefits were 
derived. 

 
 
Id.  Each of these factors must be given consideration.  Id.  With the foregoing in mind, each factor is 

examined below showing the reasonableness of the fees sought by Petitioners.   

i. Petitioners Retained Highly Qualified Attorneys. 

 Vidler retained Allison MacKenzie, Ltd. (“Allison MacKenzie”), a highly rated and regarded 

law firm located in Carson City, Nevada.  Vidler is represented in court by Karen Peterson, a partner 

at Allison MacKenzie, who is a member in good standing of the Nevada Bar.  The firm’s information 

contained on Allison MacKenzie’s website is attached to Ms. Peterson’s Declaration, which includes 

the individual bio of Ms. Peterson.  Research and drafting was performed by partners, associates and 

a law clerk employed by the firm.  See Exhibit 1, Peterson Declaration, at ¶ 5.   

 Lincoln retained Dylan Frehner, the District Attorney, to represent it during the preliminary 

proceedings on a contractual basis.  Exhibit 2, Frehner Decl. at ¶¶ 4-5.  Lincoln later added Wayne 

Klomp of Snell & Wilmer and subsequently of Great Basin Law during the pendency of the Petition 

for Judicial Review.  Exhibit 3, Klomp Decl. at ¶ 5.  Both are members in good standing of the Nevada 

Bar and have extensive experience in litigation and public law.  Exhibit 2, Frehner Decl. at ¶¶ 2, 7; 

Exhibit 3, Klomp Decl. at ¶¶ 2-4, 9.   

ii. Petitioners’ Attorneys Performed Complex Work. 

 As to the second factor, the work performed by Petitioners’ counsel required counsel to gain 

an immediate understanding of the nature of Petitioners’ claims and understand and apply Nevada law 

to the constitutional and statutory issues raised by Order 1309 and in the context of the evidence of the 
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record in the Order 1309 proceedings.  The process of distilling these complex issues into 

understandable and accessible presentations required significant time and skill.  Water law is intricate 

and specialized, Order 1309 raised issues of first impression and statewide importance, there was 

consider responsibility in representing Petitioners in this important litigation in which Petitioners had 

to overcome the statutory burden that Order 1309 was prima facie correct, and they had the burden of 

proof that the State Engineer erred in issuing Order 1309.  See Exhibit 1, Peterson Decl. at ¶¶ 9-10; 

Exhibit 2, Frehner Decl. at ¶¶ 8-9; Exhibit 3, Klomp Decl. at ¶¶ 10-11. 

iii. Petitioners’ Attorneys Provided Significant Work, Skill, Time, and Attention. 

 As to the third factor, the work actually performed in this matter strongly supports the 

reasonableness of the requested fees.  As demonstrated in the attached Declarations (Exhibits 1 through 

3) and other exhibits attached hereto, Petitioners’ attorneys performed extensive and necessary work 

to research issues prior to filing the Petition, drafted and filed the Petition for Judicial Review, 

researched and drafted the Opening and Reply Briefs, and prepared for the district court arguments on 

the merits.  Moreover, the number of hours expended was reasonable and necessary in view of the 

complex nature of this case, numerous legal issues raised in the briefing, the extensive Record on 

Appeal and factual matters that needed to be included in the briefing, the property rights and interests 

in controversy, and the volume/length of the briefs and number of cases cited in the briefing.  See 

Exhibit 1, Peterson Declaration at ¶¶ 9-12.  Allison MacKenzie’s hourly rates are within the range of 

prevailing market rates in the Carson City area.  Id. at ¶¶ 7-8.  The Lincoln County District Attorney 

provided services at a significantly reduced rate based on a contract to provide services to Lincoln.  

Exhibit 2, Frehner Decl. at ¶¶ 5-6.  Great Basin Law’s hourly rates are substantially lower than the 

market rates in the Reno area and reflect an agreement for legal services providing discounted rates to 

Lincoln.  Exhibit 3, Klomp Decl. at ¶¶ 7-8. 

iv. Petitioners’ Counsel Obtained a Highly Favorable Result. 

 As to the fourth factor, counsel were successful in obtaining a favorable result for their clients.  

As a result of counsel’s work on this matter, this Court found in Petitioners’ favor that Order 1309 

violated Nevada law and violated Petitioners’ constitutional due process rights, thus awarding the 

relief sought in their Petition for Judicial Review.   
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IV. CONCLUSION 

 Petitioners’ claim $333,187.50 in attorney’s fees which resulted in the restoration of 

Petitioners’ vested property rights reflected in their permitted rights in Kane Springs Valley 

hydrographic basin.  The claim for attorneys’ fees is reasonable given the nature of the work and the 

result obtained. Based on the foregoing, Petitioners request the Court grant their Motion for an Award 

of Attorneys’ Fees.  

 DATED this 10th day of May, 2022. 

LINCOLN COUNTY DISTRICT ATTORNEY 
181 North Main Street, Suite 205 
P.O. Box 60 
Pioche, Nevada  89043 
Telephone: (775) 962-8073 
 

 
   /s/ Dylan V. Frehner    
DYLAN V. FREHNER #9020 
Email: dfrehner@lincolncountynv.gov 

 
GREAT BASIN LAW 
1783 Trek Trail 
Reno, Nevada 89521 
Telephone: (775) 770-0386 
 

 
   /s/ Wayne O. Klomp     
WAYNE O. KLOMP #10109 
Email: wayne@greatbasinlawyer.com 

 
Attorneys for Lincoln County Water District 

 
ALLISON MacKENZIE, LTD. 
402 North Division Street 
Carson City, Nevada 89703 
Telephone: (775) 687-0202   
 

 
   /s/ Karen A. Peterson    
KAREN A. PETERSON #366 
Email: kpeterson@allisonmackenzie.com 
 
Attorneys for Vidler Water Company, Inc. 
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CERTIFICATE OF SERVICE 
 
 Pursuant to NRCP 5(b), I hereby certify that I am an employee of ALLISON MacKENZIE, 

LTD., Attorneys at Law, and that on this date, I caused a true and correct copy of the foregoing 

document to be served on all parties to this action by electronic service to the participants in this case 

who are registered with the Eighth Judicial District Court’s Odyssey eFileNV File & Service system 

in this matter. 

 
 DATED this 10th day of May, 2022. 

 
 
          /s/ Nancy Fontenot     
       NANCY FONTENOT 
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DECL 
 
DYLAN V. FREHNER, ESQ. 
Nevada State Bar No. 9020 
LINCOLN COUNTY DISTRICT ATTORNEY 
181 North Main Street, Suite 205 
P.O. Box 60 
Pioche, Nevada 89043 
Telephone: (775) 962-8073 
Email: dfrehner@lincolncountynv.gov 
 
WAYNE O. KLOMP, ESQ. 
Nevada State Bar No. 10109 
GREAT BASIN LAW 
1783 Trek Trail 
Reno, Nevada 89521 
Telephone: (775) 770-0386 
Email: wayne@greatbasinlawyer.com 
 
KAREN A. PETERSON, ESQ. 
Nevada State Bar No. 366 
ALLISON MacKENZIE, LTD. 
402 North Division Street 
Carson City, Nevada 89703 
Telephone: (775) 687-0202 
Email: kpeterson@allisonmackenzie.com 
 
Attorneys for Petitioners, LINCOLN COUNTY 
WATER DISTRICT and VIDLER WATER 
COMPANY, INC. 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
 
LAS VEGAS VALLEY WATER DISTRICT,  Case No. A-20-816761-C 
and SOUTHERN NEVADA WATER 
AUTHORITY, et al.,      Dept. No. 1 
 
  Petitioners,     Consolidated with Cases: 
        A-20-817765-P 
 vs.       A-20-818015-P 
        A-20-817977-P 
ADAM SULLIVAN, P.E., Acting     A-20-818069-P 
Nevada State Engineer, et al.,     A-20-817840-P 
        A-20-817876-P 
  Respondent.     A-21-833572-J 
      / 
 

DECLARATION OF KAREN A. PETERSON IN SUPPORT OF LINCOLN COUNTY  
WATER DISTRICT’S AND VIDLER WATER COMPANY, INC.’S 

MOTION FOR ATTORNEYS’ FEES 
 

/// 
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DECLARATION OF KAREN A. PETERSON IN SUPPORT OF LINCOLN COUNTY  
WATER DISTRICT’S AND VIDLER WATER COMPANY, INC.’S 

MOTION FOR ATTORNEYS’ FEES 
 
  KAREN A. PETERSON, ESQ., does hereby certify and declare as follows: 

1. I am an attorney and a partner of ALLISON MacKENZIE, LTD. and I am the 

attorney of record for Petitioner, Vidler Water Company, Inc. (“Vidler”) in the above-entitled action.  

I have personal knowledge of all matters set forth herein and I am competent to testify to the same.  I 

make this Declaration in support of Lincoln County Water District’s (“Lincoln”) and Vidler’s Motion 

for Attorneys’ Fees. 

2. I am an attorney duly licensed and admitted to practice before all courts in the 

State of Nevada, and I am a member in good standing with the State Bar of Nevada. 

3. Attached to this Declaration as an Exhibit are copies of our firm’s information 

along with biographical information about each attorney employed by our firm.   

4. ALLISON MacKENZIE is a Nevada law firm recognized for handling complex 

legal disputes, including water matters, located in Carson City, Nevada. 

5. I am responsible for the preparation and presentation of this case and related 

matters on behalf of Vidler.  Lincoln and Vidler have similar interests in this case and all pleadings 

and papers filed in this matter on behalf of Lincoln and Vidler were prepared by my firm and/or by 

Dylan Frehner or Wayne Klomp, the attorneys of record for Lincoln.  Lincoln and Vidler worked 

cooperatively on all pleadings and papers on file in this matter to avoid duplication of attorneys’ fees.  

Other attorneys employed as associates by ALLISON MacKENZIE, LTD. worked at various times on 

Petitioners’ matters as indicated in our firm’s billing statements.  One law clerk worked on this matter. 

6. Our firm has one client number for Vidler with time and costs entered into two 

separate billing matters for Vidler related to the Order 1309 court proceedings.  One matter was for all 

the work involved in filing the petition for judicial review and related proceedings in the district court, 

and one matter was for the appeal of the Seventh Judicial District Court’s order granting motion for 

change of venue filed in the Nevada Supreme Court as Case No. 81792.   

7. In these matters, my time and the time of all partners in our firm was billed at 

the rate of $300.00 per hour.  Associates were billed at the rate of $250.00 per hour. 
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8. The rates charged by our firm are consistent and comparable to what other law 

firms charge clients in Carson City for similar matters.  Moreover, our firm’s rates are supported by 

the experience of its counsel, and their experience in matters like this one. 

9. Counsel for Petitioners, including the undersigned and her firm, were required 

to gain an immediate understanding of the nature of Petitioners’ claims and understand and apply 

Nevada law to the constitutional and statutory issues raised by Order 1309 and in the context of the 

evidence of record in the Order 1309 proceedings.  The process of distilling these complex issues into 

understandable and accessible presentations required significant time and skill.  Water law is intricate 

and specialized, Order 1309 raised issues of first impression and of statewide importance, there was 

considerable responsibility in representing Petitioners in this important litigation in which Petitioners 

had to overcome the statutory burden that Order 1309 was prima facie correct, and in which Petitioners 

had the burden of proof that the State Engineer erred in issuing Order 1309.   

10. Vidler’s attorneys performed extensive and necessary work to research issues, 

errors and claims for relief on judicial review prior to filing the petition for judicial review, drafted 

and filed the petition for judicial review, researched and drafted or responded to the motions to change 

venue and numerous motions to intervene, drafted opening and reply briefs and filed an answering 

brief in response to numerous opening briefs filed by other Petitioners in this consolidated action, 

prepared for and attended the district court arguments on the petitions for judicial review and attended 

numerous status conferences held by the Court.  The number of hours expended was reasonable and 

necessary in view of the complex nature of this case, numerous legal issues raised in the motions and 

briefing, the extensive administrative record on appeal, the nature of this controversy, and the 

volume/length of the briefs and number of cases cited in the briefing. 

11. As a result of counsel’s significant and substantial work and costs related to 

appealing the State Engineer’s Order 1309, the Court issued its Order Vacating Order 1309 on April 

19, 2022. 

12. The number of hours counsel expended in prosecuting this action on behalf of 

Petitioners, including Vidler, and in opposing the State Engineer’s positions and those of numerous 

other Petitioners and Intervenors who supported Order 1309 was reasonable and necessary given the 
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DYLAN V. FREHNER, ESQ. 
Nevada State Bar No. 9020 
LINCOLN COUNTY DISTRICT ATTORNEY 
181 North Main Street, Suite 205 
P.O. Box 60 
Pioche, Nevada  89043 
Telephone: (775) 962-8073 
Email: dfrehner@lincolncountynv.gov 
 
WAYNE O. KLOMP, ESQ. 
Nevada State Bar No. 10109 
GREAT BASIN LAW 
1783 Trek Trail 
Reno, Nevada 89521 
Telephone: (775) 770-0386 
Email: wayne@greatbasinlawyer.com 
 
KAREN A. PETERSON, ESQ. 
Nevada State Bar No. 366 
ALLISON MacKENZIE, LTD. 
402 North Division Street 
Carson City, Nevada  89703 
Telephone: (775) 687-0202 
Email: kpeterson@allisonmackenzie.com 
 
Attorneys for Petitioners, LINCOLN COUNTY 
WATER DISTRICT and VIDLER WATER 
COMPANY, INC. 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
 
LAS VEGAS VALLEY WATER DISTRICT,  Case No. A-20-816761-C 
and SOUTHERN NEVADA WATER 
AUTHORITY, et al.,      Dept. No. 1 
 
  Petitioners,     Consolidated with Cases: 
        A-20-817765-P 
 vs.       A-20-818015-P 
        A-20-817977-P 
ADAM SULLIVAN, P.E., Acting     A-20-818069-P 
Nevada State Engineer, et al.,     A-20-817840-P 
        A-20-817876-P 
  Respondent.     A-21-833572-J 
      / 
 

DECLARATION OF DISTRICT ATTORNEY DYLAN FREHNER IN SUPPORT OF  
LINCOLN COUNTY WATER DISTRICT’S AND VIDLER WATER COMPANY INC.’S 

MOTION FOR ATTORNEYS’ FEES 
 

1. I am the Lincoln County District Attorney, and I am one of the attorneys of 

record for Petitioner Lincoln County Water District (“Lincoln”) in the above-entitled action.  I have 
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personal knowledge of all matters set forth herein and I am competent to testify to the same.  I make 

this Declaration in support of Lincoln County Water District’s and Vidler Water Company Inc.’s 

(“Vidler” and with Lincoln, the “Petitioners”) Motion for Attorneys’ Fees. 

2. I am an attorney duly licensed and admitted to practice before all courts in the 

State of Nevada, and I am a member in good standing with the State Bar of Nevada. 

3. Prior to serving as District Attorney, I formed and operated my own law practice 

as Dylan V. Frehner, Attorney at Law, a Professional Corporation, for several years during which time 

I represented Lincoln and various other public and private entities on a myriad of civil and criminal 

matters. 

4. I and Wayne Klomp of Great Basin Law are co-counsel on behalf of Lincoln 

and are responsible for the preparation and presentation of this case and related matters on behalf of 

Lincoln.  Lincoln and Vidler have similar interests in this case, and all pleadings and papers filed in 

this matter on behalf of Lincoln were prepared by me or Mr. Klomp as co-counsel for Lincoln and/or 

the law firm of Allison MacKenzie, Ltd., the attorneys of record for Vidler. 

5. The Office of the Lincoln County District Attorney has had contracts to perform 

flat-rate legal services to the Lincoln County Water District for several years.  Those contracts are a 

matter of public record and were for the amounts as follows for the fiscal years identified: 

FY 2020 – $18,000  

FY 2021 – $36,000 

FY 2022 – $18,000 

6. I estimate that the amount of time spent on this Petition for Judicial Review for 

each year is as follows:  FY 2020 – 25%; FY 2021 – 25%; FY 2022 – 75%.  I estimate that the 

percentage of the contract fee based on the percentages of time spent on this matter is $27,000. 

7. I have been practicing law in Nevada for over 17 years on both civil and 

criminal matters as District Attorney, Assistant District Attorney, and private attorney.  I have 

represented many public entities on various criminal and civil matters, and have been practicing water 

law in Nevada for over 10 years.  
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8. As counsel for Lincoln, I was required to gain an immediate understanding of 

the nature of Lincoln’s claims and understand and apply Nevada law to the constitutional and statutory 

issues raised by Order 1309 and in the context of the evidence of record in the Order 1309 proceedings.  

The process of distilling these complex issues into understandable and accessible presentations 

required significant time and skill.  Water law is intricate and specialized, Order 1309 raised issues of 

first impression and of statewide importance, there was considerable responsibility in representing 

Lincoln in this important litigation in which Lincoln had to overcome the statutory burden that Order 

1309 was prima facie correct, and in which Lincoln and its co-Petitioner Vidler had the burden of 

proof that the State Engineer erred in issuing Order 1309. 

9. Lincoln’s attorneys performed extensive and necessary work to research issues, 

errors, and claims for relief on judicial review prior to filing the Petition, drafted and filed the petition 

for judicial review, researched and drafted or responded to the motions to change venue and numerous 

motions to intervene, drafted opening and reply briefs, and filed an answering brief in response to 

numerous opening briefs filed by other petitioners in this consolidated action, prepared for and 

attended the district court arguments on the petitions for judicial review, and attended numerous status 

conferences held by the Court.  The percentage of time and number of hours expended was reasonable 

and necessary in view of the complex nature of this case, numerous legal issues raised in the motions 

and briefing, the volume/length of the briefs, and number of cases cited in the briefing. 

10. As a result of counsel’s significant and substantial work and costs related to 

appealing the State Engineer’s Order 1309, the Court issued its Order Vacating Order 1309 on April 

19, 2022. 

11. The number of hours counsel expended in prosecuting this action on behalf of 

Lincoln and in opposing the State Engineer’s positions and those of numerous other petitioners and 

intervenors who supported Order 1309 was reasonable and necessary given the complex nature of the 

case and claims, the numerous legal issues involved, the volume/length of briefs, and the nature of the 

controversy.  All of the attorney’s fees incurred by Lincoln were reasonable and necessary. 

DATED this 10th day of May, 2022. 

          /s/ Dylan Frehner     
       Dylan Frehner, Esq.  
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DYLAN V. FREHNER, ESQ. 
Nevada State Bar No. 9020 
LINCOLN COUNTY DISTRICT ATTORNEY 
181 North Main Street, Suite 205 
P.O. Box 60 
Pioche, Nevada  89043 
Telephone: (775) 962-8073 
Email: dfrehner@lincolncountynv.gov 
 
WAYNE O. KLOMP, ESQ. 
Nevada State Bar No. 10109 
GREAT BASIN LAW 
1783 Trek Trail 
Reno, Nevada 89521 
Telephone: (775) 770-0386 
Email: wayne@greatbasinlawyer.com 
 
KAREN A. PETERSON, ESQ. 
Nevada State Bar No. 366 
ALLISON MacKENZIE, LTD. 
402 North Division Street 
Carson City, Nevada  89703 
Telephone: (775) 687-0202 
Email: kpeterson@allisonmackenzie.com 
 
Attorneys for Petitioners, LINCOLN COUNTY 
WATER DISTRICT and VIDLER WATER 
COMPANY, INC. 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
 
LAS VEGAS VALLEY WATER DISTRICT,  Case No. A-20-816761-C 
and SOUTHERN NEVADA WATER 
AUTHORITY, et al.,      Dept. No. 1 
 
  Petitioners,     Consolidated with Cases: 
        A-20-817765-P 
 vs.       A-20-818015-P 
        A-20-817977-P 
ADAM SULLIVAN, P.E., Acting     A-20-818069-P 
Nevada State Engineer, et al.,     A-20-817840-P 
        A-20-817876-P 
  Respondent.     A-21-833572-J 
      / 
 

DECLARATION OF WAYNE KLOMP IN SUPPORT OF  
LINCOLN COUNTY WATER DISTRICT’S AND VIDLER WATER COMPANY INC.’S 

MOTION FOR ATTORNEYS’ FEES 
 

1. I am an attorney at Great Basin Law, and I am one of the attorneys of record for 

Petitioner Lincoln County Water District (“Lincoln”) in the above-entitled action.  I have personal 
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knowledge of all matters set forth herein and I am competent to testify to the same.  I make this 

Declaration in support of Lincoln County Water District’s and Vidler Water Company Inc.’s (“Vidler” 

and with Lincoln, the “Petitioners”) Motion for Attorneys’ Fees. 

2. I am an attorney duly licensed and admitted to practice before all courts in the 

State of Nevada, and I am a member in good standing with the State Bar of Nevada. 

3. Prior to forming Great Basin Law, I was an associate attorney at Snell & Wilmer 

L.L.P. based in its Reno office. 

4. Great Basin Law is a Nevada law firm which handles commercial litigation, 

including water disputes, located in Reno, Nevada. 

5. Dylan Frehner, Lincoln County District Attorney, and I are co-counsel on behalf 

of Lincoln and are responsible for the preparation and presentation of this case and related matters on 

behalf of Lincoln.  Lincoln and Vidler have similar interests in this case, and all pleadings and papers 

filed in this matter on behalf of Lincoln and Vidler were prepared by Mr. Frehner or me as co-counsel 

for Lincoln and/or the law firm of Allison MacKenzie, Ltd., the attorneys of record for Vidler. 

6. While at Snell & Wilmer, one client number was assigned to Lincoln with all 

time and costs entered into a billing number for all work involved with this petition for judicial review, 

Client Matter #82212.00002.  My time while at Snell & Wilmer was billed at a rate of $275 per hour. 

7. The rate charged by Snell & Wilmer reflected a reduced rate and below what 

other law firms charge clients in similar matters.  The rate charged at Snell & Wilmer is supported by 

the experience of its counsel, and experience in other matters like this one. 

8. Once Great Basin Law was formed, time was billed at a rate of $200 per hour for 

a fixed number of hours per month.  Once billing exceeded the fixed number of hours, time was billed 

at a rate of $300 per hour.  These rates reflect a reduced rate agreement with Lincoln, and are similar to 

the rates paid by other public entities to similar firms.  Time spent on Lincoln matters is identified 

separately in each billing statement for LCWD as reflected in the billing statements attached to the 

Motion as Exhibit 5.   
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9. I have been practicing law in Nevada for over 15 years as a commercial and 

complex litigation attorney first at Jones Vargas, then with Fennemore Craig Jones Vargas, the Office 

of Attorney General, Snell & Wilmer.  In 2021 I formed Great Basin Law.   

10. Counsel for Petitioners, including the undersigned, were required to gain an 

immediate understanding of the nature of the Petitioners’ claims and understand and apply Nevada law 

to the constitutional and statutory issues raised by Order 1309 and in the context of the evidence of 

record in the Order 1309 proceedings.  The process of distilling these complex issues into understandable 

and accessible presentations required significant time and skill.  Water law is intricate and specialized, 

Order 1309 raised issues of first impression and of statewide importance, there was considerable 

responsibility in representing Petitioners in this important litigation in which the Petitioners had to 

overcome the statutory burden that Order 1309 was prima facie correct, and in which the Petitioners had 

the burden of proof that the State Engineer erred in issuing Order 1309. 

11. Lincoln’s attorneys performed extensive and necessary work to research issues, 

errors, and claims for relief on judicial review prior to filing the Petition, drafted and filed the petition 

for judicial review, researched and drafted or responded to the motion to change venue and numerous 

motions to intervene, drafted opening and reply briefs, and filed an answering brief in response to 

numerous opening briefs filed by other petitioners in this consolidated action, prepared for and attended 

the district court arguments on the petitions for judicial review, and attended numerous status 

conferences held by the Court.  The number of hours expended was reasonable and necessary in view 

of the complex nature of this case, numerous legal issues raised in the motions and briefing, the 

volume/length of the briefs, and number of cases cited in the briefing. 

12. As a result of counsel’s significant and substantial work and costs related to 

appealing the State Engineer’s Order 1309, the Court issued its Order Vacating Order 1309 on April 19, 

2022. 

13. The number of hours counsel expended in prosecuting this action on behalf of 

Petitioners, including Lincoln, and in opposing the State Engineer’s positions and those of numerous 

other petitioners and intervenors who supported Order 1309 was reasonable and necessary given the 

complex nature of the case and claims, the numerous legal issues involved, the volume/length of briefs, 
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and the nature of the controversy.  All of the attorney’s fees incurred by Lincoln were reasonable and 

necessary. 

14. Submitted with Petitioners’ Motion for Attorneys’ Fees and this Declaration and 

attached to the Motion for Attorneys’ Fees as Exhibit “5” are redacted copies of billing statements of 

Snell & Wilmer and Great Basin Law for this matter.  The invoices from Great Basin Law for this matter 

contain fees billed for time on other legal matters billed to LCWD.  Those entries have been entirely 

redacted.  Lincoln claims $10,670.00 in fees from Snell & Wilmer for 38.8 hours of work at $275 per 

hour and $72,290.00 in fees from Great Basin Law for 287.2 hours of work at $200 per hour and 49.5 

hours of work at $300 per hour. 

15. Lincoln has submitted these invoices with redactions to ensure that confidential 

attorney-client and/or attorney work product information is not disclosed.  However, upon the Court’s 

request, Lincoln will provide un-redacted copies of all invoices for the Court to review in camera. 

DATED this 10th day of May, 2022. 

 
 
          /s/ Wayne Klomp     
       Wayne Klomp, Esq.  
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Report Range Fees $
Report Range Costs $

Total Report Range $

Grand Total $

Previous Costs $
Previous Fees $

10,670.00

10,670.00

0.00
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DYLAN V. FREHNER, ESQ. 
Nevada State Bar No. 9020 
LINCOLN COUNTY DISTRICT ATTORNEY 
181 North Main Street, Suite 205 
P.O. Box 60 
Pioche, Nevada 89043 
Telephone: (775) 962-8073 
Email: dfrehner@lincolncountynv.gov 
 
WAYNE O. KLOMP, ESQ. 
Nevada State Bar No. 10109 
GREAT BASIN LAW 
1783 Trek Trail 
Reno, Nevada 89521 
Telephone: (775) 770-0386 
Email: wayne@greatbasinlawyer.com 
 
KAREN A. PETERSON, ESQ. 
Nevada State Bar No. 366 
ALLISON MacKENZIE, LTD. 
402 North Division Street 
Carson City, Nevada 89703 
Telephone: (775) 687-0202 
Email: kpeterson@allisonmackenzie.com 
 
Attorneys for Petitioners, LINCOLN COUNTY 
WATER DISTRICT and VIDLER WATER 
COMPANY, INC. 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
 
LAS VEGAS VALLEY WATER DISTRICT,  Case No. A-20-816761-C 
and SOUTHERN NEVADA WATER 
AUTHORITY, et al.,      Dept. No. 1 
 
  Petitioners,     Consolidated with Cases: 
        A-20-817765-P 
 vs.       A-20-818015-P 
        A-20-817977-P 
ADAM SULLIVAN, P.E., Acting     A-20-818069-P 
Nevada State Engineer, et al.,     A-20-817840-P 
        A-20-817876-P 
  Respondent.     A-21-833572-J 
      / 
 

ERRATA PROVIDING EXHIBIT TO DECLARATION OF KAREN A. PETERSON IN 
SUPPORT OF LINCOLN COUNTY WATER DISTRICT’S AND VIDLER WATER 

COMPANY, INC.’S MOTION FOR ATTORNEYS’ FEES 
 

/// 
 

Case Number: A-20-816761-C

Electronically Filed
5/11/2022 11:25 AM
Steven D. Grierson
CLERK OF THE COURT
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ERRATA PROVIDING EXHIBIT TO DECLARATION OF KAREN A. PETERSON IN 
SUPPORT OF LINCOLN COUNTY WATER DISTRICT’S AND VIDLER WATER 

COMPANY, INC.’S MOTION FOR ATTORNEYS’ FEES 
 
 Attached hereto is the Exhibit containing the Allison MacKenzie, Ltd. firm information and 

biographical information about attorneys employed by the firm who worked at various times on 

Petitioners’ matters inadvertently not attached to the Declaration of Karen A. Peterson in Support of 

Lincoln County Water District’s and Vidler Water Company, Inc.’s Motion for Attorneys’ Fees 

submitted as Exhibit “1” to Lincoln County Water District’s and Vidler Water Company, Inc.’s Motion 

for Attorneys’ Fees filed with the Court on May 10, 2022. 

 DATED this 11th day of May, 2022. 

ALLISON MacKENZIE, LTD. 
402 North Division Street 
Carson City, Nevada 89703 
Telephone: (775) 687-0202 
 

 
By:    /s/ Karen A. Peterson      

KAREN A. PETERSON #366 
Email: kpeterson@allisonmackenzie.com 
 
Attorneys for Vidler Water Company, Inc. 
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CERTIFICATE OF SERVICE 
 
 Pursuant to NRCP 5(b), I hereby certify that I am an employee of ALLISON MacKENZIE, 

LTD., Attorneys at Law, and that on this date, I caused a true and correct copy of the foregoing 

document to be served on all parties to this action by electronic service to the participants in this case 

who are registered with the Eighth Judicial District Court’s Odyssey eFileNV File & Service system 

in this matter. 

 
 DATED this 11th day of May, 2022. 

 
          /s/ Nancy Fontenot     
       NANCY FONTENOT 
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