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Las Vegas, Nevada, Wednesday, September 14, 2022

[Case called at 10:38 a.m.]

THE CLERK: Cannabis Equity and Inclusion Community v.
Nevada ex rel. Board of Pharmacy.

THE COURT: Sorry, hold on.

[Court and Clerk confer]

THE COURT: We're going to call --

[Off the record at 10:39 a.m./On the record at 10:41 a.m.]

THE CLERK: Page number 13, A851232, Cannabis Equity and
Inclusion Community v. Nevada Board of Pharmacy.

MR. PETERSON: Good morning, Your Honor.

THE COURT: Go ahead and state your appearances.

MR. PETERSON: Chris Peterson from the ACLU of Nevada
appearing on behalf of CEIC and Mr. Poole. I'm here with Sophia
Romero.

MS. ROMERO: 12446, ACLU of Nevada on behalf of CEIC
and Mr. Poole.

THE COURT: Okay.

MR. KANDT: Good morning, Your Honor. Brett Kandt,
Nevada State bar number 5384, on behalfofthe State of Nevada, Board
of Pharmacy.

THE COURT: Good morning.

MR. KEEGAN: Good morning, Your Honor. Peter Keegan,

bar number 12237, on behalfofthe Nevada State Board of Pharmacy.
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THE COURT: Good morning. Okay. Bear with me a
moment. You all can have a seat. So I have reviewed -- oh, let's see. Let
me pull it up. The petition, Respondent/Defendants answer, and the
Petitioner/Plaintiffs reply. And I guess, [think [know, but Iwant to make
sure we're all on the same page, hopefully, but --because Imade kind of
a comment at the last hearing about potential ruling on briefing or
potential trial. It appears to me that both sides are prepared for me to
roll on the merits of the arguments, the matter of law, without any trial,
but Iwanted to make sure that was the case. Ifnot, tellme why. But first
let's ask Petitioners. Are you prepared for me to rule on the merits
today?

MR. PETERSON: Yes, Your Honor. We're prepared for that.

THE COURT: Okay. Respondents?

MR. KANDT: Yes, Your Honor.

THE COURT: Okay. Thank you. I'm glad to hear. Ithought
that was the case, but good to confirm.

So, like I'said, I did review the briefs. I don't think [have any
comments or questions right off the bat, but Iwelcome arguments.
Begin with Petitioner/Plaintiffs.

MR. PETERSON: Your Honor, we're here today to resolve an
inconsistency in how Nevada law use marijuana. Specifically, what is
marijuana? As I'm sure the Court is aware, we could leave this
courthouse today, walk three or four blocks south ofhere, walk into a
dispensary, and if we have an identification showing we're over the age

21, purchase marijuana and purchase it for recreational use.
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Since 2000, if you had certain medical diagnoses, and you
have proofofthat, you could get a card from the State and go down and
again, still purchase that substance from a dispensary. Under those
circumstances, of course, marijuana is something that can be safely
given to the public and enjoyed by the public for recreational use and
also to treat certain medical ailments. However, under Nevada law,
under other circumstances, it's treated as though it's essentially a
poison, that it's something that is as dangerous as heroin is.

And thinking again, back to the example we're talking about.
If Iwalk down to that dispensary, [purchased the marijuana, that
substance is fair for recreational use, for having a good time. Butifl
hand that offto somebody else, and they reimburse me for it, it suddenly
turns into something on par with heroin.

And this inconsistency, this legal inconsistency, right, is a rut
at the core ofthe legal framework governing the regulation of marijuana
in this State. And the source ofthat rutis agency overreach. The Board
of Pharmacy is regulating marijuana when it does not have the authority
to do so. And even prior to 2017, was regulating it in a fashion that
violated the Nevada Constitution.

Now, the Court asked some questions ahead oftime just to
confirm that you could rule in the merits today. 1do want to be very
clear about what the issues are today.

THE COURT: And that's --I'm glad to hear you say that,
candidly, because here I'll just read my note and that may help guide
both sides. This is one of my notes. Iam limited to the petition and

4
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arguments raised in the petition and the reliefsought. I'm not inclined,
nor have authority, [don't believe, to go outside that rule on issues that
are not raised appropriately in the petition.

MR. PETERSON: Yes. And those two issues, as we have
presented them, are that, one, whether -- with the passage of Article
Four, Section 38, whether the Board at that point had the authority to
regulate marijuana as a Schedule 1 substance and whether that would
legally violate Article Four, Section 38.

The second issue is after 2017, with the passage of the
initiative and clarified by the passage of NRS Title 56, whether or not the
Board has the authority to regulate marijuana at all at this point under
law. And again, both these issues relate back to the Board's legal
authority to regulate this substance rather than its factual basis to do so,
to be clear about that.

Now talking about the first issue, whether or not the Board,
after the announcement of Article Four, Section 38, could continue to
regulate marijuana as a Schedule 1 substance. Now, obviously, the
legislature -- actually, before I go into that, Ido want to clarify also what
are the limits, right, under Nevada law on an executive agency's ability
to engage in the promulgation of regulations. And it's very important to
clarify, the Board's authority to promulgate regulations is limited to the
authority designated to it by the legislature, which, of course, means it
must follow the statutes that bind that authority and, of course, the
Nevada Constitution is higher, and it must follow that as well.

As you pointed out, an agency cannot expand its own

5
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regulatory authority. And obviously, if it falls outside of that regulatory
authority, it is -- that regulation is invalid. It's essentially a violation of
separation of powers. So again, turning back to the idea oftalking about
the Board's decision to continue scheduling marijuana as a Schedule 1
substance after the enactment of Article Four, Section 38.

Now the Board can only schedule a substance as a Schedule
1 substance under the restrictions placed upon it by the legislature. If
that substance, one, has a high potential for abuse; and then, two, either
has no medical value or cannot be safely distributed to the public.

THE COURT: That's an "and."

MR. PETERSON: And. So looking at what's going on in this
particular situation, the Board, in their answer, seems to have focused on
one specific element. It's essentially claimed that they can schedule a
Schedule 1 substance because itis -- has no medical value in the United
States. That's the position that they've gone with. They've not argued
that it cannot be safely distributed, and they have not argued as far as
that prong is concerned. So focusing specifically on that.

And when we talk about no medical value, it seems that they
have conflated the term in the United States with the federal
government, especially their emphasis on national organizations and
their emphasis on the DEA.

THE COURT: Yeah. I'm curious to hear, probably not your
argument for that --

MR. PETERSON: Correct.

THE COURT: -- but the State's in terms ofit is a little

6
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puzzling, so.

MR. PETERSON: Well, as we pointed out in our brief, basic
statutory construction shows that in the United States it's related to the
geographical boundaries ofthe United States. Obviously, the State of
Nevada is inside those geographical boundaries. And in turn, the State
of Nevada has recognized, in its own constitution, that marijuana has
medical value. Of course, we can go beyond Nevada if we so choose.

As we pointed out in a brief, a number of states have
descheduled marijuana, either lowering it down from a Schedule 1,
which had the same definition as our state, down to lower schedules, or
removed it entirely from the scheduling system.

Now, as far as Article Four, Section 38, and establishing that
it has medical value, again, it's explicitly about marijuana for medical
purposes. It explicitly says -- describes who would be using it is the
patient that would be receiving it. Article Four, Section 38 makes it clear
medical value is enshrined in our constitution here in the State of
Nevada.

And, of course, there's an entire chapter since 2000 and it
had been in existence when you talk about NRS 453A, going into now
been incorporated in NRS Title 56, that establishes again that there is
medical value for marijuana and there's an entire process under the
umbrella ofthe State Department of Health handling that situation.

Now, going beyond though --and I do want to emphasize
we've actually had two paradigm shifts when it comes down to the

regulation of marijuana in the state. The first, which I've been
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addressing, of course, is the enactment in 2000, of Article Four, Section
38. But ofcourse there's a second paradigm shift that occurs in 2017,
when the passage ofthe initiative and then in turn the enactment of NRS
Title 56. And while the Board of Pharmacy, at one point, it's going to
enter a claim -- it enters claims, that Title 56, it has narrow confines. The
reality is Title 56 is comprehensive.

As they point out in another section of their answer, explicitly
laying out who is regulating the marijuana industry, listing by name
multiple executive state agencies, describing from the moment that the
marijuana plants are planted in the ground all the way to the distribution
and usage, who is regulating that.

At no point is the Board of Pharmacy included inside that
regulatory system. They are excluded from this comprehensive
regulatory system. And Ithink especially when you look at the idea of
what is the Board of Pharmacies -- what its actual purpose is, right? It's
an entity that's supposed to be regulating pharmacies. Backin the day,
pharmacies are excluded from this regulatory regime. They are not who
dispenses it, not even the medical marijuana. They don't even dispense
that.

On top of that, we look at the idea more broadly, Board of
Pharmacy is supposed to be regulating distribution, right, of substances,
but that's covered in this regulatory regime, right. It's discussed about
who is promulgating the regulations related to distribution. And Ithink
at the end ofthe day, the Board's argument inverts the obligations that

are going on here.
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The legislature does not have an obligation to exclude the
Board. It is on the Board to explain its role and why it still has regulatory
authority after this passage of this extensive title explaining the entire
regulatory system for marijuana.

THE COURT: So that's your argument against their
argument that -- you know, part of their argument in terms of, you know,
it's been X number of years since, you know, either the medical or the
recreational Was passed and the legislature hasn't done anything, and
therefore, the Court -- you know, that's indicative of you court shouldn't
be interfering, [ guess, or you should wait for the legislature. What
you're saying is that's shifting the burden, I guess, inappropriately.

MR. PETERSON: Yes. And Ican be a little bit more specific
on that. First, Title Four, Section 38, was passed through referendum
rather than the legislature. So at the end ofthe day, it was on the Board
to recognize that their regulations were violating the Constitution, right?

THE COURT: Yeah.

MR. PETERSON: So it's not on the legislature to tell you that
you're violating the law, it's on the Board to realize that.

And Ialso have a problem -- Imean, there's an issue with
this idea of delay in time, right. A delay in time does not mean your
prior unconstitutional conduct is now invalid. Ithink, actually, to
paraphrase Gorsuch when he was in -- in the case of McGirt, when he's
looking at a practice in the state of Oklahoma that had been going on for
100 years against the Cherokee Nation, he didn't say, oh, because you've
been doing this, this has been standard practice for a while, it's fine.

9

Maukele Transcribers, LLC, Email: maukele@hawaii.rr.com / Tel: (808)298-8¢3 -
u u waii.rr (808) JA 166




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

What's unconstitutional is unconstitutional.

THE COURT: Yeah.

MR. PETERSON: And the same thing is going on here as
well.

THE COURT: Let me pause you for a second, because [think
Ihave a note on that too. Yeah, it's in the opposition on page 14, in the
intervening 22 years after Article Four, Section 38, you know, my notes
are kind of similar. You know, Iwelcome argument from the State, but,
you know, continued alleged constitutional violation over years. Is that
reason for me not to rule? Idoubt that that's a valid reason, but that's
kind of your argument against -- you're saying, hey, years ofa
constitutional violation, i1s no reason to allow it to continue.

MR. PETERSON: Correct. And then when we talk about the
legislative -- the enactment of NRS, Title 56, Ido want to also come back
to another basic principle when it comes to administrative authority and
its limitations, and that is if the authority is not given explicitly, the
implicit authority is related to enacting what is explicit authority, right.

And Ithink the other thing we want to think about is the idea
of plain language interpretation. That when we look at the statute as it
currently exists, and as it currently exists, there are agencies that are
explicitly authorized to regulate in this space, it's not ambiguous that
they have the authority to -- that they can regulate. And at this point, the
Board's authority, they're relying on implicit authority to say they can
still step in and regulate marijuana when they are no longer needed, yet
that's not related to any explicit authority they have at this point.

10
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And so in turn, again, if the legislature intended for them to
continue regulating marijuana, the legislature would have said as much
on par with all the other aspects ofit. And if you think about it, they
even talked about who would be in charge -- explicitly, who would be in
charge ofregulating the -- who would be regulating the pesticides used
in the farms, right. Something that nuanced. So in turn, why would the
legislature not also explicitly tell the Board if they still have that
authority? You have the authority to essentially criminalize marijuana
use, and you're the ones that have control over that, about which
criminal statutes apply to marijuana at this point, since thatis a
significantly weightier responsibility than what pesticides are being used
on these crops.

And so in turn, Your Honor, just to emphasize what we are
asking for today, we're asking for a finding that the Board's scheduling of
marijuana as a Schedule 1 substance, violates Article Four, Section 38
and has violated Article Four, Section 38 since that provision's
enactment.

Two, we're asking for a finding that the Board no longer has
the authority to regulate marijuana, and it has not had the authority to
regulate marijuana since the passage ofthe initiative in 2017. Obviously,
that was clarified in the enactment of NRS Title 56. But again, the core of
that is in the initiative that was passed through referendum in 2017. And
then to order that marijuana be removed from the Schedule 1 list of
controlled substances. And again, to be clear about this, my definition of

marijuana and what I'm referring to is specifically the definition that's
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offered under NRS Title 56.

THE COURT: Thank you very much.

MR. PETERSON: Thank you.

MR. KANDT: Your Honor, the standard for a Schedule 1
substance is no accepted medical use in treatment in the United States.

Now, [ think it's important to note that throughout their
petition, and even more so in their reply and then in counsel's
arguments today, that's not the standard articulated. The standard the
Plaintiffs repeatedly articulate is medical value. That's not the correct
standard. That's an important distinction. Before we move on to
consideration ofthe correct standard to be applied, if you look at Article
Four, Section 38, the term medical value doesn't appear in there.

So when the plaintiffargued that the voters enshrined the
medical value of marijuana in the Constitution, they're asking this Court
to read something into the Constitution.

The Constitution says the legislature shall provide by law for
the use by a patient upon the advice ofa physician. Certainly, the voters,
in passing that initiative, were making a value judgment on the right ofa
patient to make treatment decisions in consultation with their physician.
But they weren't necessarily making a value judgment on medical
marijuana and its efficacy. But when we move on to consideration of the
correct standard for scheduling a Schedule 1 substance, marijuana,
currently meets that standard.

Now Plaintiffs in their reply, and again today go a great
length to argue that United States refers to the geographical boundaries
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ofthe United States. But what's their point? The State's answer makes
no reference to marijuana's acceptance for medical use outside the U.S.
We're not relying upon a position taken by the United Nations, or the
World Health Organization, or the European Union, or another country.
No. The State cites the position taken by the relevant authorities and
experts in the United States.

The U.S. Drug Enforcement Administration is tasked with
scheduling at the federal level, and they do so, in large part, upon the
determinations made by the US. Food and Drug Administration through
studies that have established that marijuana continues to meet the
criteria for Schedule 1.

In addition, the National Academies of Sciences, the
American Medical Association, the American Psychiatric Association,
these are the relevant experts and authorities in the United States, and
they all take the position that marijuana currently has no accepted
medical use and treatment.

THE COURT: So let me pause there, because Ithink -- well, I
don't think. That's one ofthe key arguments in dispute in terms of, you
know, looking at, you know, Article Four, Section 38 and NRS 453.166, 1
mean, how --I'm trying -- [apologize, I'm trying to articulate my question
and doing a poor job. And appropriately, both sides focused on
Subsection 2, 453.166, because it's a conjunctive and.

So your argument is, hey, all these agencies, you know,
agencies, and medical boards, and experts within the United States say
hey, medical marijuana has no -- and I forget, 'm going to probably -- no

13

Maukele Transcribers, LLC, Email: maukele@hawaii.rr.com / Tel: (808)298-§JSA - 170




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

--you're saying they say marijuana has, what, medical value, medical
use, both, or what?

MR. KANDT: I'm saying that under 453 -- Chapter 453, the
regulatory scheme that the Board is bound to follow in making a
determination whether a substance should be Schedule 1 --

THE COURT: Uh-huh.

MR. KANDT: --it has to determine one ofthose criteria. The
one that's issued here is no accepted medical use and treatment.
Chapter 453 --

THE COURT: How do you -- you know, and you're saying,
well, all these medical experts confirm that's the case.
Plaintiffs/Respondents are saying, hey, pursuant to, you know, the
Nevada Constitution that the voters voted in, pursuant to that there's
clearly a medical use for marijuana in the State of Nevada.

MR. KANDT: Well, the Board operates in accordance with
the statutory scheme set forth in Chapter 453. That scheme specifies
that the Board is entitled to rely upon findings of the DEA and the FDA as
prima facie evidence as to whether a substance belongs in a specific
schedule.

And getting back to the issue ofthe Constitution, Idon't think
there's a conflict. You know, it's important to know --

THE COURT: And so that's where I'm really struggling,
because [don't see how you can say there's no conflict there.

MR. KANDT: You know, your Honor, there's not a conflict

because -- and Plaintiffs haven't alleged this, that anybody has been
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denied the ability to use marijuana in conformance with article Four,
Section 38. There's nobody here today on that basis. There's nobody
here today arguing that they've been denied the opportunity to use
marijuana recreationally in accordance with that initiative.

So nobody's being denied. The will of the voters has been
honored. And Igo backto the arguments Imade in the brief. The
proponents of either ballot initiative could have expressly provided in
there that marijuana was to be either rescheduled or descheduled
altogether. They could have used the express language marijuana has a
currently accepted medical use. The proponents didn't do that. The
ballot initiatives are silent on that issue and, in fact, both of them, and
the subsequent legislation, delineated between lawful and unlawful use.
Counselin his opening argument delineated between the lawful and the
unlawful use.

And we're not here today on the issue of whether anybody's
denied the opportunity to use marijuana lawfully in Nevada. We are
here today on the issue of whether people that used it unlawfully should
have their convictions overturned.

THE COURT: So Ithink I'll go back on that point. Imean,
that's part of your -- Imean, parade of horribles might not be the most
app characterization, but you make a lot of arguments of, oh, we're here
on people who want their conviction overturned, for example, or some
ofthe other things in your brief. And I'm going to tell you kind of what I
told Mr. Peterson is I'm --there's nothing that Isee in front of me now
that says, hey, overturn this conviction or overturn blanket convictions.
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What Isee is, hey, this statutory scheme or this regulatory scheme are
unconstitutional. Yeah. And maybe that might lead to some other
actions or some other remedies. ButIdon't --Imean, unless you tellme,
and Icould be wrong, where in these briefs is anybody saying, hey,
Judge, overturn this or that conviction?

MR. KANDT: Well, that's the premise oftheir petition, and
that's the life and consequence. Butlet's get back to the heart of the
matter.

Once again, the medical initiative said the legislature shall
provide for. So they tasked the legislature with implementing the will of
the voters by statute. And then you had the later initiative, which was
codified. But throughout that entire process, over the last 22 years, the
legislature, in carrying out the will of the voters has never deemed it
necessary to expressly pass legislation descheduling marijuana.

And Ialso wanted to note for the Plaintiffs identified five
jurisdictions where marijuana, in some form, has been rescheduled.
Now, without getting into the weeds on that, which I don't think is
relative, if you look at those five states, in three ofthose states that was
accomplished -- marijuana's rescheduling in some form, was
accomplished by express legislative act.

So that was in Colorado, Illinois, North Carolina. And in
those other two states, Arkansas and Tennessee, that was accomplished
by administrative action, by their equivalent of our Board of Pharmacy.
It wasn't done by a court. it wasn't done in the initiatives itself. It was
accomplished by express legislative act or through the administrative
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process that was -- as so delegated by their legislature. [think that's
really important to know because that's what Plaintiffs are seeking to do
here today.

So, once again, the balance initiatives themselves could have
expressly provided for descheduling, didn't do so. The legislature, in all
ofthe legislative activity that's taken place over the course ofthe last 22
years, has never seen it fit to reschedule or deschedule marijuana in
order to implement the will of the voters, which is being honored.

And then we get to the Board's Authority and this issue of
whether the Board is --no longer has any jurisdiction to schedule
marijuana. You know, the legislature empowered the Board to schedule
controlled substances in 1981.

THE COURT: Was it '81 or '71.

MR. KANDT: Yeah, Ican give you the site to the law, but it
was 1918.

THE COURT: Okay.

MR. KANDT: And the pointis, where did that power go? It
didn't just drift off. It doesn't just disappear. Yes, the legislature has to
grant an administrative agency authority to do something, but then it has
to take away that authority in some express clear manner. It doesn't just
drift off into the atmosphere.

And Ithink it's important to note -- you know, they make this
argument that marijuana is sold in dispensaries, it's not dispensed at
pharmacies, and, therefore, that's clear indication that the Board has
been deprived of any authority over marijuana. Well, that logic doesn't
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really make sense because no Controlled 1 Substance can be dispensed
in a pharmacy. So under that rationale, the more doesn't have any
authority over any Controlled 1 Substance. It doesn't have the authority
to schedule a Controlled 1 Substance, and we're chasing our tales.

Iwant to move on to the fact that nobody in 22 years has
petitioned the Board of Pharmacy to review the current scheduling of
marijuana. And I do think that's relevant. Ithink it's clear that courts
expect that parties exhaust their administrative remedies to the extent
they're available. Ithink it's important because, you know, the relief
they're asking for seeking mandamus, that doesn't lie when the duty to
impose requires deliberation and decision upon facts, which is exactly
what the Board does in the administrative process. They consider, are
presented with, examine evidence as to whether a particular substance
meets the criteria for a particular schedule. They haven't had the
opportunity to do that here.

Declaratory reliefis not appropriate to resolve an issue that's
been committed for a decision to an administrative body. Clearly, that
decision is committed to the Board. And so, therefore, there's no cause
ofaction and injunction shouldn't issue.

Once again, not arguing that the passage oftime is
determinative of everything here, but they've certainly had ample
opportunity to petition the Board, and nobody has done so.

And then just briefly, [know this was argued on our motion
to dismiss, and I don't want to take up the Court's time too much on the
issue of standing, but Istill believe that granting the Plaintiffs their
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requested reliefwon't address their alleged injuries. Because as we
detailed in our answer, most of the criminal laws that prohibit the
unlawful possession, sale, trafficking of marijuana are specific to
marijuana. They don't rely upon marijuana as being scheduled as a
controlled substance.

So even if marijuana wasn't scheduled, those laws would still
apply in individuals that use marijuana or engage in some activity of
marijuana, that doesn't fall within Title 56, under which they're exempt
from state prosecution, face potential criminal prosecution, and they
won't benefit from the reliefrequested.

And with regard to Plaintiff Poole, he can only benefit from a
determination that with passage ofthe medical marijuana initiative,
marijuana was descheduled altogether. It ceased by operation oflaw to
be a controlled substance. Otherwise, he's not going to benefit either.

So, I'm certainly happy to answer the Court's questions, but I
think in summary, we go back to there's not a conflict. The will of the
voters has been honored and the Plaintiffs aren't here alleging that
they've been denied the opportunity to use marijuana in conformance
with either the first ballot initiative, the medical, or the second ballot
initiative recreational. They're sitting here asking you to basically
decriminalize marijuana altogether or deschedule it and decriminalize
their conduct.

Once again, the right of a patient to use marijuana upon the
advice ofa physician does not mean that it has accepted medical use
and treatment in the United States. So there's not a conflict here. And
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once again, the recreational initiative didn't deprive the Board of
jurisdiction over the scheduling of marijuana. And it's still lawful and
even if it was --

THE COURT: You're starting to really repeat yourself now, so
anything to wrap up, [ guess?

MR. KANDT: No, that's it. Iwas just going to say and then
just reiterate, you know, the standing issue and whether what they're
asking even addresses their alleged injuries. Thank you, Your Honor.

THE COURT: Thank you.

MR. PETERSON: Your Honor, there's just a few points that
I'd like to address. They're not going to be standing, the Court has
already ruled outstanding.

THE COURT: Well, to be fair, that's subject, you know, to
further ruling until a judgment, but [don't need to hear any more on it, |
guess.

MR. PETERSON: Tappreciate it. And as far as the
exhaustion, [ think that was addressed previously as well. But Ido want
to reiterate exhaustion would be applying if we weren't talking about the
limits -- the legal limits of their authority. The Court, especially when we
talk about constitutional challenges and what have you with inside there
statutory authority, the Court has the expertise in that. So that's
appropriate for us to come to the Court for that.

You know, the State made a huge emphasis on the idea that
Article Four, Section 38, doesn't say word for word that Nevada has
accepted marijuana for medical treatment. Butit's also worth noting that
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when you look at the First Amendment of the United States Constitution,
itdoesn't say word for word that free speech is essential to a functioning
republic, right. It doesn't say that freedom ofreligion is core to a
functioning community, right. That's not how constitutional provisions
work. And yet courts have regularly seen that in those provisions. And
the idea that it kind of defies logic, that a provision that specifically
articulates what diagnoses marijuana can be used to treat empowers
doctors to give it and gives patients the right to have access to it, doesn't
recognize that there's -- that it has a medical use for treatment.

It is also interesting -- [ did not hear the Board say what
exactly their role is now inside the current regulatory system.

THE COURT: Yeah, let me interject on that because it -- one
ofthe things Iwas interested to hear, and your rebuttal kind of goes
along that in terms, of part of your request is, you know, declare or
however you want to put, you know, grant a right or declare are kind of
the same type ofthing, but that the Board has no authority to regulate
marijuana. And I'm interested to hear more on your argument in terms
ofthat alleged lack of authority, period, even further than your request to
say, hey, they can't characterize the Schedule I, but your request more
broadly as they have no authority at all.

MR. PETERSON: Yes. Yes. So when we look at NRS, Title
56, I think the first thing that is not supported -- that the Board does not
offer any legal citation for, is that for an agency to lose authority to
regulate, there must be an explicit provision in law that says they've lost

the authority to regulate.
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What we're seeing here is a number of the areas where they
would have originally been regulating had been taken away from them.
And actually it's been occurring over time. But the nail in the coffin is
really NRS Title 56.

THE COURT: So bear with me on that one.

MR. PETERSON: Yeah.

THE COURT: TI'll pull that up while we're talking. Ididn't
print it all out.

MR. PETERSON: There's quite a bit of it.

THE COURT: Yeah. It's Title 56, right?

MR. PETERSON: Uh-huh. Maybe three chapters or four, I
apologize.

THE COURT: No, that's okay. It's like you said, quite --
there's a lot.

[Court reviews document]

THE COURT: Okay. So I'm there. Proceed.

MR. PETERSON: So there's no -- when reviewing their
answer, [didn't see any legal citation to the idea that a legislature has to
explicitly tell the agency you've lost your ability to regulate. And what
we're looking at here, when an agency promulgates a title that's
explicitly called the regulation of cannabis and lists out what everyone
can do, right, and the Board has not referenced once in that entire title,
the signals are clear, you're not part of this regulatory scheme.

And actually part of the Board's argument cuts against them.
When they're trying to argue that we don't have standing, they keep on
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pointing out that legislature has explicitly made marijuana illegal, right.
And in fact, in our reply, we pointed out, at least in a circumstance where
marijuana is listed alongside the term controlled substances, oh, they're
separate things. The legislature -- in some ways, the Board is confusing
its role with the legislature's role. That because there are still things
being criminalized, somehow the Board still has retained the power to
regulate.

When you look at what the legislature is doing and
specifically articulating where marijuana would be a -- a possession of
marijuana would be a violation oflaw, and put you in particular places,
or if you have too much so, and so forth, that's indicating that the
legislature does not believe the Board is necessary in this situation. That
the legislature in and ofitselfis perfectly capable of determining when
the possession of marijuana or what acts with marijuana would violate
the law.

So again, they don't have to have an explicit invitation or a
de-invitation from the legislature. If you look at the legislative system as
a whole, and you look at the statute on their face and how the legislature
has drafted this regulatory regime, the Board of Pharmacy is not
necessary, especially once NRS Title 56 is passed. And there's no
indication they have explicit authority from the legislature, especially
considering the language that's being used to designate who has
authority to regulate, wherein the Board does not have that explicit
delegation from the legislature. That indicates that after NRS Title 56, it
was not the intent of the legislature to permit the Board of Pharmacy to
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be a part of that regulatory regime.

And of course, that's part of the problem, right? Imean, the
reality is we're not talking about when things are legal or illegal, really,
fundamentally. What the Board does when it designates something as a
Schedule 1, it is legally changing the nature ofthe substance. It is
changing what that substance is, and their designation is in conflict with
the rest of the regulatory regime.

At the end ofthe day, it's the Cannabis Control Board that's
really going to be determining what is cannabis, right, in the confines of
the definitions offered in NRS Title 56. It's not the Board to determine
what cannabis is anymore.

And Ithink just something else [ did want to observe. [think
that the -- Iwas --Thave to admit, Imay be misunderstanding what the
Board is saying when they emphasize national organizations at the same
time, and the DEA, but saying that they're not referring to the United
States as a nation or as a country.

Ithink, again, I'll just simply emphasize the fact that
obviously in the United States, geographical boundaries, Nevada's
inside there. The boards that made the determination to drop the
scheduling down to a place where it's recognizing medical value, those
are inside the United States, right. And so in term -- or as they pointed
out, use for medical treatment inside the United States, those are there
as well.

And as far as these other experts and so on so forth again,
we're not getting into a factual dispute here. We're asking legally,
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especially in light of Article Four, Section 38, can they schedule it as a
Schedule 1 substance without violating the Constitution? Your Honor, is
there any other questions that you might have?

THE COURT: I'm probably going to tell you about one here,
in a moment.

MR. PETERSON: Okay.

THE COURT: None right now.

MR. PETERSON: Okay. Your Honor, [thinkI-- and again --
and I'll just reiterate it, [think the Court understood this when they were
saying this, but I'm really asking for three very straightforward legal
rulings. Again, a finding that the Board's decision to designate
marijuana as a Scheduling 1 Substance was in violation of Article Four,
Section 38 ,from the time ofthat enactment in 2000.

Two, that the Board does not have the authority to regulate
marijuana. Specifically put it on its list of scheduling because, obviously,
and that would be the form ofregulation we're talking about here since
the passage of the initiative in 2017, as reaffirmed by the passage of NRS
Title 56 in 2019.

And, finally, ordering the Board to remove marijuana from
this list of scheduled substances. And in this particular circumstance,
that would be as a scheduling substance. And again, we're using the
definition of marijuana as used under the Cannabis Control Board or,
sorry, NRS Title 56. And so that would include, again, cannabis and
cannabis products.

THE COURT: Thank you very much.
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MR. PETERSON: Thank you, Your Honor.

THE COURT: So I'm at the very least going to grant in part
the relief sought. I'm going to grant the reliefin terms of marijuana
cannot be identified, or scheduled, or categorized as a Schedule 1
substance. That's very much in conflict with Nevada Constitution, Article
Four, Section 38. Theard arguments that it's not in conflict, but it
certainly is. It's set forth in detail in the Petitioners/Plaintiffs papers and
along those same lines, remove marijuana from the Schedule 1.

What I'm going to ask -- and I'll go into some more details
here as well in terms of the reasoning on those, but in terms of whether
the Board has authority to regulate marijuana at all and whether it can
be designated by -- and this is related to that, obviously, whether the
Board has authority to categorize it as, you know, any other type of
schedule controlled substance. I'm going to ask both sides to prepare
proposed orders on that issue, because [want to -- I'm not prepared to
rule on that right now.

And Ithink the proposed orders, rather than another round of
briefing. You can put your arguments in order form, and I'll be able to
use those to make that determination. Submit those in Word format.
But, Mr. Peterson, you know, go ahead and also prepare the sections that
I'm ruling on today. Submit them, of course, to the State for review and
approval. So I'm reserving ruling on that, you know, authority to
regulate overall. I'm not prepared to rule on that right now, today.

So, yeah, I grant the petition in part. I grant the declaratory
reliefin part and declare that marijuana/cannabis is not a Schedule 1
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substance. The statute is an and, it's conjunctive in the United States
geographical. Certainly in Nevada, the voters ofthe State of Nevada of
the Constitution, Article Four, Section 38 have, you know, declared their
will, if you will, that there is -- whether you call it medical use or medical
value to marijuana, and they did that back in 2000. Right, that was 2000?

MR. PETERSON: Correct, Your Honor.

THE COURT: Iwant to make sure [said the right year on
that. And so that's part ofthe reasoning.

Standing, I previously found Plaintiffs/Petitioners have
standing. Iconfirm that they do today for all the reasons Ialready
indicated. So putthose reasons in there again. Ifit doesn't --and [, you
know, don't have that order in front of me, but the courts in general,
including the Nevada Supreme Court and including the United States --
well, let's stick with Nevada, a trend toward a broader finding of standing
than perhaps previously. The declarations, the Court considers those.
There's no dispute in terms of the facts set forth in the declaration by the
entity through its representative in the declaration of Mr. Poole.

Include this in there. My duty as a District Judge, our duties
do not include creating law or policy. That's not my job. My job is to
interpreter the law, interpret the constitutionality of statutes, of statutory
schemes, administrative rules and regulations, and part of my duty is to
rule in appropriate circumstances as there are here. That the statutes,
and schemes, and regulatory schemes comply with and comport with
the Nevada Constitution. So that's why I'm doing it at least in part right
now, like Icommented earlier. So include this in there.

27

Maukele Transcribers, LLC, Email: maukele@hawaii.rr.com / Tel: (808)298-8¢3 -
u u waii.rr (808) JA 184




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

My ruling is limited to the petition/complaint and the
arguments raised therein and the relief sought therein. Iam not inclined
and there's no reason to go outside that and comment or rule on issues
notraised. They're in -- so several of the issues raised by the State, such
as, you know, overturning convictions, things ofthat nature, are not in
front of me. To the extent they are, I'm declining to rule on them, but
that's an alternative. They're really not in front of me. Iappreciate it.
And so include this in the order, you know, the way it was phrased by
Petitioners' counsel medical use or value of marijuana is enshrined in
our Nevada Constitution. Imean that's part of my ruling. It's clear to me
anyway, that that's correct. And that's under Article Four, Section 38.

Let's see. Let's see one of the jurisdiction and venue -- well,
sorry, not with the parties. The party's jurisdiction or venue standing --
standard of review mandamus. So I through 16 ofthe petition , the
Court finds all that as a matter of law. So include those in there.

Facts and legislative history, that's 17 through 31, include all
ofthose in there. To be clear on the record, to extent any of that still
subject to my not ruling from the bench right now on part ofit, we can
address that in the written order. It looks to me like all of that would be
in there regardless of what way Irule on the remaining issues.

Writ of mandamus, So that's 32 through 49 would be in
there, except 45 you overstate a little. The quote is an initiative
expressly stated marijuana should be treated the same as alcohol. I
believe the word is actually similar to or something to that effect. So in
the order narrow it back down. Footnote 29, you know, quotes from NRS
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453.211A, quote, "the Board shall review the schedule annually and
maintain the list of current schedules."

I find, as a matter of law, implicit in that is a directive from
the legislature to the Board, for the Board to follow the law whether set
forth in the Constitution and or statute and declassify and/or revise the
schedule to conform with the law without a request necessarily from a
member of the public that the Board do that.

As noted, the Court's expertise is in the law and to address
kind ofthe argument that Ishould not or lack the authority to rule, I side
with the Petitioners' argument on that. You know, the constitutionality
of statutes and regulations certainly is for this Court, and it does --it's
not required for someone to go in front of the Board and ask the Board
to do that before coming to the judiciary for that determination.

44, 1guess -- paragraph 44, that is subject to what Isaid
earlier in terms ofnot ruling on the Board's authority overall right now.
So that's all the way through 49, so far.

50, declaratory judgment. So 50 through 62. Put in there
that the injunctive reliefis kind of pleaded in the alternative. Idon't
believe Ineed to reach thatissue. So I'm declining to include that in the
order.

So going to the request for relief. Al, yes the classification of
marijuana and cannabis, cannabis derivatives, Schedule 1 Substances
violates article Four, Section 38 ofthe Constitution. Alternatively, it
violates NRS 453.16. And Ithink you read those in conjunction actually.
So it may be -- additionally, it may be alternatively, and so put those
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both in.

Two, the Board acted outside its authority when classified or
failed to remove marijuana cannabis as Schedule 1. Again the
remainder is subject to a final ruling by me pending the proposed orders.

Three, yeah, mandating that the Nevada Board of Pharmacy
remove language designated marijuana cannabis, cannabis derivatives
as Schedule 1 substances under NAC 453.50, for all the reasons I've
already articulated.

B, yeah, Petitioners claims are entitled to writ relief,
declaratory relief, again not going to the injunction. Must remove it
from Schedule 1.

Fees and costs, that's subject to, you know, briefing posta
final judgment. So put that in there too.

Let's see. There's probably a few other things [ wanted to
highlight. In the United States, Ithink [ said, but lagree with the
argument Petitioners raised on that. The alleged -- and assuming, as |
think it's appropriate, taking judicial note, for example, of the arguments
the State presents in terms ofall these different entities, or federal
agencies, or -- not Boards of Health, but medical associations or the like
all say what the State characterizes.

They do say, I'm bound by the Nevada Constitution and the
Nevada statutory scheme so long as it comports with the Nevada
Constitution and not these, you know, associations, or federal agencies,
or the like. And so there is a conflict -- well, kind of stream of

consciousness, [apologize.

30

Maukele Transcribers, LLC, Email: maukele@hawaii.rr.com / Tel: (808)298-‘8JSA - 187




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

I'm bound by the Nevada Constitution and State statutory
scheme and not these other things, and I do read in the United States, as
Petitioners do and, therefore, I follow that.

You know, in terms ofthe outstanding issues, [await
thorough briefing. I'm not going to give you any preview [ guess, some
points in answer/opposition. Yeah, there's no real dispute about the
facts, the legal standards, you know, the 7am v. Colton case here in
Nevada, 1978, that block quote, "Well here the remedy is -- the remedy of
mandamus is here both self-evident and exclusive." Imean it's for the
court to decide that.

And so the fact that Plaintiffs/Petitioners haven't brought
before the Board is of no consequence here. Tunderstand very much
why the State's arguing that, but I disagree.

Page 5 ofthe State's brief, you know, the --to do so in a bid
to have criminal convictions overturned, again that's --their reasons such
as that aren't before me. That's not in front of me. Yeah, [ disagree. The
constitutional right to use marijuana upon the advice ofthe physician,
does establish that marijuana has an accepted medical use and
treatment in the United States.

Ido find, as a matter of law, pursuant to the Constitution [am
bound by, marijuana does have an accepted medical use and treatment
in the United States. You know, many ofthe State's arguments, along
those lines, Iwould characterize, so put in the order is irrelevant in terms
of --well, 'm repeating myselfnow, so [apologize. Nevada law governs
not medical journals or secondary sources is a further way to describe it.
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Yeah, the -- you know, the fact that somebody now may not
be, an emphasis on may, not be prosecuted in the State of Nevada for
marijuana related things and so forth, on pages 8 and 9 ofthe State, that
doesn't remove the Court's duty. Declare, when appropriate, whether
statute or regulatory scheme is constitutional, that's for me as a court to
be clarifying whether statutory or scheme is constitutional, whether an
agency through its regulatory scheme complies with the Constitution, as
well as statutes authorized by the legislature, that's all within the
purview ofthe Court.

The length of time argument raised by the State on page 14, 1
understand the argument. [ disagree with that. The continued
constitutional violations are no reason for the Court not to rule. The
granting claims or request relief will not redress their alleged injuries.
Well, I'm dealing with things in front of me and that's essentially the
Constitution and statutory regulatory scheme, and Petitioners do have
standing, as I've already indicated. So these --not hypothetical, but
potentially alleged, because they're not really alleged wrongs outside of
the petition, it's not for me to rule on. And the fact that the ruling that
I'm giving may not address every single issue that Petitioners may have
outside the petition, there's no reason for me not to rule.

This ruling may be a quote/unquote "first step" in a process
by either Petitioner or other citizens ofthe State of Nevada. That again,
is not reason to deny the petition.

So, Mr. Peterson, you'll prepare a blanket order on
everything, both that Iruled on and that I'm not really on yet today. The
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State, you'll prepare -- well, you can submit a competing order. So if you
want, you know, and you get Mr. Peterson's proposed order, and you
can't work it out, you could do a competing order, but really what your
focus would be on is the part 'm reserving ruling. Does that make
sense?

MR. KANDT: Yes, Your Honor.

THE COURT: Thank you. Then what I'll do is take those, and
I'll give it time right now with your input in terms of how much time you
want to prepare those and submit them, and then an in chambers for me
to make sure it doesn't fall through the cracks.

Since most ofthe work will be yours, how much time do you
if you want?

MR. PETERSON: Your Honor, if we could get two weeks for
the order.

THE COURT: Oh, that's --if you want more, that's fine. But
two weeks is fine by me too.

MR. PETERSON: Ijust feel like two weeks that would --
obviously, we're going to have to provide that to opposing counsel. And
we'll try to make as clear as possible, the sections that are still -- the
Court's reserving ruling on. That way it might be easiest for opposing
counsel, with sections to --

THE COURT: So why don't you get them the draft within two
weeks, and then I'll give you alla week to -- you know, you all to review
what he gives you and provide any input. If you can agree on the ruled
upon portions, great. Ifnot, submit a competing portion. And then in
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three weeks from today, submit those to me. And lapologize, [just did
all that without any input from the State. Any issue with any ofthat?

MR. KANDT: Yes, Your Honor.

THE COURT: Say thatagain?

MR. KANDT: Yes, Your Honor.

THE COURT: Do you have any issue with that time frame?

MR. KANDT: No.

THE COURT: Oh, okay.

MR. KANDT: No, Your Honor.

THE COURT: Okay. And Iapologize, Ididn't ask you before.
So three weeks to get those to me and then let's -- when would that be?

THE CLERK: Three weeks from today would be October 5th.

THE COURT: Okay.

MR. PETERSON: And, Your Honor, if there's any issue with
the time, we'll talk to opposing counsel. We've been pretty good about
establishing for any additional time.

THE COURT: Yeah, justlet us know. You could just send us
a jointemail if --Idon't need a stip. And let's do in chambers for me.
Once I get those, then I'll review it a week after that to hopefully issue the
-- sign the order.

THE CLERK: October 12,2022, in chambers.

THE COURT: Okay. Anything else? Anything else?

MR. KANDT: No, Your Honor.

MR. PETERSON: And just to clarify, Your Honor, the
competing orders on the section that's still in dispute that would be three
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weeks; is that correct.?

THE COURT: No. Yeah, that's a good question. Yeah, so
what Iwant on my end is your drafts within three weeks. So you'll
prepare the whole thing of what you want. Okay, [see what you're
saying. Like agreed upon within two, the opposed within three, is that
what you're saying?

MR. PETERSON: Just -- because obviously there's parts that
would not be -- are not reserved for ruling and there's, obviously, a
section that is reserve for ruling.

THE COURT: Okay. Yeah. So within two weeks, give the
State what you deem, you know, what I've ruled on. Within three weeks,
you both give me on your side the whole thing. Your side hopefully just
apart. Word format. Email JEA and my law clerk,
rivera@clarkcountycourts.us. R-I-V-E-R-A-A is the JEA, and yours is
what?

THE LAW CLERK: Departmentl5Slc@clarkcountycourts.us.

THE COURT: Is department spelled out or is it jus --

THE LAW CLERK: No, it's just deptl5lc.

THE COURT: So deptlSlc@clarkcountycourts.us. And if you

can'tremember, just callus. Anything else?
111/
111/
111/
111/
111/
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MR. PETERSON: No, Your Honor.
MR. KANDT: No, Your Honor.
THE COURT: Thank you all.

[Proceedings concluded at 11:58 a.m.]

ATTEST: Ido hereby certify that [have truly and correctly transcribed the
audio-visual recording ofthe proceeding in the above entitled case to the
best of my ability.

Maukele Transcribers, LLC
Jessica B. Cahill, Transcriber, CER/CET-708
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MATF
SADMIRA RAMIC, ESQ.
Nevada Bar No.: 15984

CHRISTOPHER M. PETERSON, ESQ.

Nevada Bar No.: 13932

SOPHIA A. ROMERO, ESQ.
Nevada Bar No.: 12446
AMERICAN CIVIL LIBERTIES
UNION OF NEVADA

601 South Rancho Drive, Suite B-11
Las Vegas, NV 89106

Telephone: (702) 366-1226
Facsimile: (702) 830-9205

Email: ramic@aclunv.org
Attorneys for Petitioners/Plaintiffs

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

CANNABIS EQUITY AND INCLUSION
COMMUNITY (CEIC), a domestic nonprofit
corporation; ANTOINE POOLE, an individual,

Petitioners/Plaintiffs,

VS.

STATE OF NEVADA ex rel. BOARD OF
PHARMACY, a public entity of the State of

Nevada,

Respondent/Defendant.

Case No.: A-22-851232-W

Department: 15

Hearing Requested

Petitioner’s Motion for Attorney Fees and Costs

The Petitioners, by and through counsel, pursuant to NRS 34.270 and in compliance with

NRCP 54(d), hereby submit this motion for attorney fees in the amount of $47,463.18 and costs in

the amount of $684.20.
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MEMORANDUM OF POINTS AND AUTHORITIES

Petitioners offer the following points and authorities in support of their Motion for Attorney
Fees and Costs.

STATEMENT OF RELEVANT FACTS AND PROCEDURAL HISTORY

On April 15, 2022, Petitioners filed their petition for writ of mandamus, in which
Petitioners requested that the Court prevent the Nevada Board of Pharmacy from (1) scheduling
cannabis as a Schedule I substance in violation of the Nevada Constitution and (2) cease regulating
cannabis as, following the passage of NRS Title 56, cannabis now falls outside the Board’s
authority. Petitioners also requested an award of reasonable attorney fees and costs incurred in this
action. As required under Nevada law, Petitioners served the petition on the Board of Pharmacy
and the Attorney General for the State of Nevada.

On October 26, 2022, this Court found that the Board’s regulation of cannabis as a
Schedule I substance violated the Nevada Constitution and that the Board did not have the
authority to regulate substances regulated pursuant the NRS Title 56, which necessarily included
cannabis, effectively granting Petitioner’s petition.

In regard to attorney fees, during the course of this litigation, counsel for Petitioner has,
among other services:

e Researched, drafted, and filed Petitioner’s petition for writ of mandamus and replied to the

Respondent’s answer;

e Researched, drafted, and filed Petitioner’s Opposition to Respondent’s Motion to Dismiss;
e Researched, drafted, and submitted proposed orders based on the Court’s rulings on the
Respondent’s Motion to Dismiss and Petitioner’s petition while engaging in necessary
correspondence with opposing counsel; and
e Attended three separate court hearings related to the petition.
The declarations of counsel, completed pursuant to NRS 53.045 in lieu of affidavits, in support of
this motion are attached hereto as EXHIBIT 1, EXHIBIT 2, and EXHIBIT 3. Invoice

documenting services rendered is attached hereto as EXHIBIT 4.
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ARGUMENT
Under Nevada law, “[a]ttorney fees may awarded as either (1) fees as a cost of litigation
or (2) fees as an element of damages.” Mitchell v. Nype, No. 80693, 2022 Nev. Unpub. LEXIS 694
*7 (Sept. 23, 2022)(unpublished)(citing Sandy Valley Assocs. v. Sky Ranch Estates Owners Ass 'n,
117 Nev. 948, 955, 35 P.3d 964, 968—69 (2001)).

I. Petitioners are entitled to attorney fees as “cost of litigation” pursuant to NRS
34.270.

Attorney fees are only recoverable as “cost of litigation” when “authorized by agreement,
statute or rule.” Sandy Valley Assocs., 117 Nev. at 969. However, when a Nevada law explicitly
permits the recovery of costs and damages, attorney fees are recoverable. See NRCP 65(c)
(authorizing “costs and damages” in the context of wrongfully issued injunctions without referring
to “attorney fees”); Artistic Hairdressers v. Levy, 87 Nev. 313, 316 (1971) (finding that language
“costs and damages” as used in NRCP 65(c) included the recovery of attorney fees). Under such
circumstances, recovery of attorney fees is considered “as a cost of litigation”, not as “an element
of damages”. See Sandy Valley Assocs., 117 Nev. at 968 n. 6 (stating “[t]he following cases
involved the award of attorney fees as cost of litigation pursuant to a rule, statute or agreement”
and that “[a]ny language suggesting the fees were awarded as damages is hereby disapproved”
while referring specifically to Artistic Hairdressers v. Levy, 87 Nev. 313 (1971)).

Under NRS 34.270, when a judgement is issued in favor of a petitioner that applied for a
petition for writ of mandamus, that party is entitled to “recover the damages which the applicant
shall have sustained as found by the jury, or as determined by the court or master, upon a reference
to be ordered, together with costs.” (emphasis added). NRS 34.270 authorizes a party to recover
damages and costs like NRCP 65(c), and by extension, such a party would be eligible for attorney
fees as a “cost of litigation”. See Gulbranson v. Sparks, 89 Nev. 93 (1973) (reversing lower court
for failing to provide petitioner a hearing for damages pursuant NRS 34.270 while leaving court’s

award of costs and attorney fees under the provision untouched).
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In this matter, Petitioners applied for a petition for writ of mandamus. The Court granted a
judgment in Petitioners’ favor on October 26, 2022. Because Petitioners are an applicant who
received a favorable judgment, Petitioners are entitled to damages and costs pursuant to the explicit
language of NRS 34.270, and by extension, attorney fees. As the fees are authorized pursuant to a
statute, the fees are recoverable as “cost of litigation” and Petitioner is entitled to the fees without

further showing.

II.  Even if they are not entitled to attorney fees as “cost of litigation”, Petitioners are
entitled to attorney fees as special damages.

Even if in circumstances where attorney fees are not recoverable as “cost of litigation” due
to a lack of authorization by an agreement, statute, or rule, a party may still recover attorney fees
as damages. Sandy Valley Assocs., 117 Nev. at 956. While attorney fees are not recoverable in
every case, fees are recoverable when “due to the defendant’s intentional conduct, litigation is
absolutely necessary to vindicate the party’s rights.” Mitchell, 2022 Nev. Unpub. LEXIS 694 at
*7.

Respondent intentionally implemented a regulation that (1) violated Nevada’s constitution
and (2) engaged in regulation beyond their statutory authority. As established by the litigation
surrounding standing, these unconstitutional actions violated Petitioners’ rights, and as seen by
Respondents position on the matter, litigation was necessary to vindicate these rights. That the
Court granted relief through a petition for writ of mandamus, which is only available where there
is no plain, speedy and adequate remedy in the ordinary course of law, further establishes that
litigation was necessary to vindicate Petitioner’s rights.

In sum, even if NRS 34.270 did not establish that Petitioner’s had a right to attorney fees

as a “cost of litigation”, Petitioners are entitled to their attorney fees and costs as special damages.

III.  The requested fees are reasonable under the Bruznell factors.

In granting attorney fees, a court must consider “(1) the qualities of the advocate: his
ability, his training, education, experience, professional standing and skill; (2) the character of the

work to be done: its difficulty, its intricacy, its importance, time and skill required, the
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responsibility imposed and the prominence and character of the parties where they affect the
importance of the litigation; (3) the work actually performed by the lawyer: the skill, time and
attention given to the work; (4) the result: whether the attorney was successful and what benefits
were derived.” Brunzell v. Golden Gate Nat'l Bank, 85 Nev. 345, 349, 455 P.2d 31, 33 (1969).
Petitioners are requesting the following fee rates for the attorneys that worked on this

matter:

e $388 per hour prior to October 1, 2022, and $400 per hour after October 1, 2022, for

Christopher Peterson;

e $388 per hour for Sophia Romero;

e $369 per hour for Sadmira Ramic.
Applying the Brunzell factors, these rates first reflect the qualities of the advocates involved in this
case. As attorneys for the ACLU of Nevada, all three attorneys specialize in constitutional law
issues. The difference in fee rates reflects each attorney experience as an attorney in general and
their specific talents, as reflected in their affidavits. See Ex. 1, Ex. 2, and Ex. 3. Second, the work
here was particularly challenging in that it required an understanding of constitutional law related
to cannabis, the limits of agency delegation, and the interplay between criminal law and executive
agency rule-making authority. The issues in this matter were also important in that they had a state-
wide impact, the regulation of an emerging market here in Nevada, and long-standing legal
inconsistencies. Third, the attorneys have billed for services actually performed and necessary to
this matter, primarily for researching, drafting, and arguing filings that ultimately determined the
outcome of this matter. Finally, the attorneys were successful in achieving all objectives stated in

the original petition for writ of mandamus.
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Dated this 16th day of November 2022.
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ACLU OF NEVADA

/s/ Christopher M. Peterson
CHRISTOPHER M. PETERSON, ESQ.
Nevada Bar No. 13932

SADMIRA RAMIC, ESQ.

Nevada Bar No.: 15984

SOPHIA A. ROMERO, ESQ.
Nevada Bar No. 12446

601 South Rancho Drive, Suite B-11
Las Vegas, NV 89106

Telephone: (702) 366-1902
Facsimile: (702) 366-1331

Email: peterson@aclunv.org
Counsel for ACLU of Nevada
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CERTIFICATE OF SERVICE

I hereby certify that on the 16™ day of November 2022, I caused a true and correct copy

of the foregoing ACLU of NEVADA’S MOTION FOR ATTORNEY FEES AND COSTS to

be electronically filed and served to all parties of record via the Court’s electronic filing system

to all parties listed on the e-service master list.

/s/Christopher Peterson

An employee of ACLU of Nevada
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DECL
SADMIRA RAMIC, ESQ.
Nevada Bar No.: 15984

CHRISTOPHER M. PETERSON, ESQ.

Nevada Bar No.: 13932

SOPHIA A. ROMERO, ESQ.
Nevada Bar No.: 12446
AMERICAN CIVIL LIBERTIES
UNION OF NEVADA

601 South Rancho Drive, Suite B-11
Las Vegas, NV 89106

Telephone: (702) 366-1226
Facsimile: (702) 830-9205

Email: ramic@aclunv.org
Attorneys for Petitioners/Plaintiffs

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

CANNABIS EQUITY AND INCLUSION
COMMUNITY (CEIC), a domestic nonprofit
corporation; ANTOINE POOLE, an individual,

Petitioners/Plaintiffs,

VS.

STATE OF NEVADA ex rel. BOARD OF
PHARMACY, a public entity of the State of

Nevada,

Respondent/Defendant.

Case No.: A-22-851232-W

Department: 15

DECLARATION OF SADMIRA RAMIC, ESQ.

IN SUPPORT OF MOTION FOR ATTORNEY FEES

STATE OF NEVADA )
)ss.
COUNTY OF CLARK )

Sadmira Ramic, pursuant to NRS 53.045 in lieu of an affidavit, says:

1. Tam an attorney admitted to practice before the courts of the state of Nevada and the state

of Kentucky. I am also admitted to practice in the United States District Court for the

District of Nevada.
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I was first admitted to the bar of the State of Nevada in 2021.

. My resume is attached.

I have expertise in litigating in both civil and criminal courts.

I have litigated in both Nevada and Kentucky state courts. I have filed petitions for writs
of mandamus and motions before the Nevada Supreme Court.

I am a current member of the Las Vegas Nevada Bar Association (LVNBA).

I am a staff attorney at the American Civil Liberties Union (ACLU) of Nevada, the Nevada

state affiliate of the National ACLU.

. In my role as an attorney for the Louisville Metro Public Defender’s Office and the ACLU

of Nevada I have significant experience litigating issues related to constitutional law and

have unique familiarity with the criminal legal system, both relevant to this litigation.

. In the case at hand, I spent 81.5 hours of reasonable attorney’s services at a rate of $369.00

for a total of $30,073.50. These include, but are not limited to, the following services:
A. Researching, drafting, and filing the petition for writ of mandamus;
B. Communicating with both clients regarding the case;
C. Appearing in court to set briefing schedule;
D. Reviewing opposing party’s pleadings;
E. Communicating with opposing counsel regarding the briefing schedule;
F. Researching, drafting, and filing the Opposition to Respondent’s/Defendant’s
Motion to Dismiss;
G. Preparing for oral argument related to the motion to dismiss;

H. Appearing in court to argue against the motion to dismiss; and
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Researching, drafting, and communicating with opposing counsel regarding the

proposed order following the Court’s ruling on the motion to dismiss.

Dated this 16th day of November, 2022

FURTHER YOUR DECLARANT SAYETH NAUGHT.

I declare under penalty of perjury under the
law of the State of Nevada that the foregoing
is true and correct.

SADMIRA RAMIC, ESQ.

/s/ Sadmira Ramic
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SADMIRA RAMIC

EDUCATION

University of Louisville Brandeis School of Law, Louisville, Kentucky
Juris Doctorate, May 2018
GPA: Cum Laude
Honors: CALI Award for Highest Grade- Legal Writing, Entrepreneurship Law, and National Security Law
Activities: American Inns of Court, Pupil

International Law Society, Member

Teaching Assistant, Lawyering Skills/Legal Writing

University of Louisville, Louisville, Kentucky

Bachelor of Science in Justice Administration, May 2015

GPA: Summa Cum Laude

Honors: Alice Scott Dawson Scholarship
Recognition of Outstanding Achievement in Paralegal Studies
Dean’s List: All Semesters

Thesis: The Effects of International Laws on Modern Day Slavery

BAR ADMISSION
State of Kentucky (2018); State of Nevada (2021); U.S. District Court for the District of Nevada (2022)

LEGAL EXPERIENCE
American Civil Liberties Union of Nevada, Las Vegas, Nevada December 2021- Present
Staff Attorney
Litigated cases involving numerous civil rights issues including voting rights, unlawful searches and seizures, and
42 U.S. §1983 claims. Analyzed issues and worked collaboratively with other attorneys on litigation strategy.
Presented and argued cases in Nevada state courts resulting in favorable outcomes. Conferred with potential clients
and evaluated the strength of their cases. Managed volunteer and policy advocacy projects.

Louisville Metro Public Defender’s Office, Louisville, Kentucky August 2018-April 2021
Assistant Public Defender

Represented indigent clients at all phases in misdemeanor and felony cases, including arraignments, probable cause
hearings, pre-trials, bond hearings, and sentencing hearings. Analyzed discovery, statutes, medical records, and
other legal documents. Researched, wrote, and argued numerous motions, including motions to suppress, motions
for shock probation, motions to severe counts, and motions to reduce bond. Worked closely with prosecutors, police
officers, and probation officers to negotiate favorable outcomes for my clients. Consulted and advised clients in jail
and in office regarding their cases. Managed a large caseload involving various levels of offenses from minor
misdemeanor cases to cases with a potential life sentence. Established good relationships with clients, judges,
colleagues, and other attorneys.

Louisville Metro Public Defender’s Office, Louisville, Kentucky May 2017-May 2018
Law Clerk

Conducted research on multiple topics. Drafted memos, briefs, motions, and ethics opinion. Attended courtroom
proceedings such as murder trials, probation revocation hearings, and motion hour. Created informational tools for
new and incoming public defenders.

SKILLS
Fluent in written and spoken Bosnian (native), excellent legal research and writing skills, strong attention to detail,
organized, time management abilities, an ability to communicate across different cultures, and collaborative team
work skills.
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DECL

SADMIRA RAMIC, ESQ.

Nevada Bar No.: 15984
CHRISTOPHER M. PETERSON, ESQ.
Nevada Bar No.: 13932

SOPHIA A. ROMERO, ESQ.
Nevada Bar No.: 12446
AMERICAN CIVIL LIBERTIES
UNION OF NEVADA

601 South Rancho Drive, Suite B-11
Las Vegas, NV 89106

Telephone: (702) 366-1226
Facsimile: (702) 830-9205

Email: ramic@aclunv.org

Attorneys for Petitioners/Plaintiffs

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

CANNABIS EQUITY AND INCLUSION
COMMUNITY (CEIC), a domestic nonprofit Case No.: A-22-851232-W
corporation; ANTOINE POOLE, an individual,
Department: 15
Petitioners/Plaintiffs,

VS.

STATE OF NEVADA ex rel. BOARD OF
PHARMACY, a public entity of the State of

Nevada,
Respondent/Defendant.
DECLARATION OF SOPHIA A. ROMERO, ESQ
IN SUPPORT OF ATTORNEY'’S FEES
STATE OF NEVADA

)
) Ss:
COUNTY OF CLARK )

I, Sophia A. Romero, Esq., under penalty of perjury declare:
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. I am an attorney admitted to practice before the courts of the states of Nevada and

New Mexico (inactive). I am also admitted to practice in the United States District

Court for the District of Nevada and the United States Supreme Court.

. I'was first admitted to the bar of the State of Nevada in 2011.

. My resume is attached.

. I have worked on many litigation cases which were successfully resolved.
. Thave litigated through the appellate court in Washington State.

. I have become trained in litigating consumer rights cases over the last 8 years, both

as a student admitted to practice in the Washington State, specifically litigating illegal

repossession and foreclosure issues, and as an attorney admitted in Nevada.

. Tam a member of the National Association of Consumer Advocates (NACA). [ have

attended numerous consumer rights litigation conferences and trainings sponsored by
NACA and the National Consumer Law Center. The conferences and trainings have
involved many consumer rights matters including the Truth in Lending Act, the
Consumer Leasing Act, Fair Debt Collection Practices Act, Fair Credit Reporting
Act, state deceptive trade practices acts, identification of issues and potential claims
for relief involving automobile sales practices and repossessions, and many other

consumer rights issues.

. Thave participated in the legislative process in the State of Nevada and have testified

on various bills involving consumer rights, as well as testifying in successful

opposition to bills weakening consumer rights.

. Additionally, in 2021 I began practicing civil rights litigation.
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10. The time records attached as Exhibit 2 accurately reflect the time spent in this case
and which was reasonable and necessary to litigate this case.

11. In the case at hand, I spent 15.00 hours of reasonable attorney’s services at a rate of
$388.00 per hour which equals $5,835.52. These include, but are not limited to, the
following services: Reviewing the file in order to come up to speed on the case,
drafting and editing documents, attended hearings.

I declare under penalty of perjury that the foregoing is true and correct.

DATED this 16th day of November 2022.

SOPHIA A. ROMERO, ESQ.
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Sophia A. Romero
BAR ADMISSIONS
State Bar of Nevada, admitted: October 2011
U.S. District Court for the District of Nevada, admitted: November 2011
State Bar of New Mexico, admitted: April 2012
United States Supreme Court, admitted: May 2016

EDUCATION

Gonzaga School of Law, Spokane, WA
Juris Doctor, May 2011
Activities: Hispanic Law Caucus, Gonzaga School of Law, 2008-2011 (President, 2010-2011)
- Represented the board at Latina/Latino Bar Association of Washington’s annual award
ceremony
- Organized & planned the Alcanzar Justice program (high school mock trial for minority
students); Spanish language lunches to provide an opportunity to both students and
professors to practice speaking Spanish on a regular basis; and regular fundraising events
to benefit the Hispanic Law Caucus
Women’s Law Caucus, Gonzaga School of Law, 2008-2011
- Organized and coordinated school-wide powder puff football tournament/fundraiser

New Mexico State University, Las Cruces, NM
Bachelor of Arts, December 2007
Major: Criminal Justice, with a supplemental degree in Law and Society

EXPERIENCE

ACLU of Nevada, Inc. Las Vegas, Nevada
Senior Staff Attorney, November 2021 — Present

e Litigation regarding constitutional issues, specifically the First, Fourth, Eighth, and Fourteenth
Amendments

e Litigation regarding government compliance with appliable state and local laws including the Nevada
Constitution and city charters

e Working with intake and evaluating cases for potential representation.
Intake Department, Legal Aid Center of Southern Nevada, Inc. Las Vegas, Nevada
Intake Supervising Attorney, July 2021 — November 2021

e Supervise 11 intake advocates and front desk staff
e Preliminary review of cases for both the Consumer Rights Project and Family Justice Project

e Law Clerk and Fellowship Program Supervisor, including interviewing and hiring potential clerks
and overseeing the selection of fellows (2018 - 2021)
Consumer Rights Project, Legal Aid Center of Southern Nevada, Inc. Las Vegas, Nevada
Staff Attorney, October 2012 — July 2021

e Law Clerk Program Supervisor, including interviewing and hiring potential clerks (2018 - present)
e Law Clerk Supervisor for the Consumer Unit (2016 - 2018)
e Completed Staff to Supervisor Training (July 9, 2018)

e Assisted thousands of low-income clients either through direct representation, providing counsel &
advice, outreach events, community education classes, or legislative advocacy

e Practice areas include: Illegal Repossession, FDCPA, FCRA, TILA, landlord Tenant, Payday/Title
Lending, Record Sealing and other general consumer issues

e Consumer litigation attorney for the Consumer Rights Project, including large class action litigation

JA - 210



e DPart of the team drafting the Opposition to Petition for Certiorari to the U.S. Supreme Court in the
Rapid Cash case

e Built relationships with other consumer attorneys across the country which have resulted in Legal
Aid Center receiving ¢y pres funds

e Legislative work, including bill drafting, testifying on behalf of our clients, testifying at the request of
legislators, and organizing client testimony since 2013 (4 legislative sessions)

e Taught Community Education Class, specifically the Collection Proof Clinic, including creating and
updating the power point presentation and manual since 2013
e Trained new hires, including preparing training schedules, for both attorneys and support staff
e Supervised Civil Law Self-Help Center as needed since 2012
e Deeply involved with consumer intake, including supervising intake staff as needed
e Amicus Trainer (case management system) since implementation in 2013
e Updated and maintained manuals such as the Consumer Practice Manual and the s:drive brief bank
e Attended and participated in numerous outreach events and speaking engagements
e Involved with national organizations to keep up to date with case and legislative developments in
consumer law
Consumer Rights Project, Legal Aid Center of Southern Nevada, Inc., Las Vegas, Nevada
Law Clerk, November 2011 — October 2012
e Research projects and memos
e Drafting for litigation
University Legal Assistance, Gonzaga School of Law, Spokane, WA
Legal Intern, January 2010 — May 2011
e Consumer Law Clinic
e Practice areas included: Illegal Repossession, FDCPA, Mortgage Foreclosure, Landlord/Tenant
e Argued in Washington State Court, under the Washington student practice rule
e Argued in U.S. District Court for the Eastern District of WA before the Honorable Judge L.
Quackenbush
e Drafted Appellant Briefs submitted to the WA Division IIT Court of Appeals
Unemployment Law Project, Las Vegas, Nevada
Legal Intern, May 2010 — August 2010
e Direct representation in administrative hearings for employees who were denied unemployment
benefits
Gonzaga School of Law, Spokane, WA
Law Ambassador, August 2009 — May 2011

e Welcome prospective students, give tours, and answer questions

MEMBERSHIPS AND AFFILIATIONS

National Association of Consumer Advocates, Washington, D.C.
Nevada State Chair, September 2014 — Present
Member, November 2010 - Present

Las Vegas Latino Bar Association, Las Vegas, Nevada
Member, 2013 - Present

Phi Alpha Delta Law Fraternity, Edward M. Connelly Chapter
Member, 2008 — Present

MEDIA AND SPEAKING ENGAGEMENTS

| April 2020 | Nevada Lawyer Article | https://www.nvbar.org/nvlawyermagazine /april-2020

2
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4/7/20 Boyd School of Law Guest speaker for the Consumer Law class covering FDCPA
3/5/20 Boyd School of Law Guest speaker for the Consumer Law class covering Illegal
Repossessions
3/3/20 Boyd School of Law Guest speaker for the Consumer Law class covering Auto Fraud
2/26/20 Nevada Current — Medical https://www.nevadacurrent.com/2020/02/26/nevadans-with-
Debt medical-debt-hit-with-murky-collection-practices
3/21/19 Public News Service — https://www.publicnewssetvice.org/2019-03-21/consumet-
Payday and Title Lending issues/nevada-ag-calls-on-feds-to-protect-consumers-from-
abusive-lenders/265898-1
11/27/18 PEW Trusts https://www.pewtrusts.org/en/research-and-
analysis/blogs/stateline/2018/11/27 /late-payment-a-kill-switch-
can-strand-vou-and-your-car
4/26/18 NCLC Speaker - Intake Panel at the NCLC Auto Fraud Conference
3/5/18 Boyd School of Law Guest speaker for the Consumer Law class covering FDCPA
2/12/18 Boyd School of Law Guest speaker for the Consumer Law class covering Illegal
Repossessions
2/5/18 Boyd School of Law Guest speaker for the Consumer Law class covering Auto Fraud
5/4/17 Las Vegas Review Journal https://www.reviewjournal.com/news/2017-legislature/nevada-
bill-would-protect-victims-of-aggressive-repossession/
3/27/17 Boyd School of Law Guest speaker for the Consumer Law class covering FDCPA
2/6/17 & Boyd School of Law Guest speaker for the Consumer Law class covering Auto Fraud
2/8/17 and Illegal Repossessions
12/4/16 San Antonio Express News | http://www.expressnews.com/business/national/article/As-
auto-lending-rises-so-do-delinquencies-10690107.php
12/1/16 CNBC http://www.cnbc.com/2016/12/01/as-auto-lending-rises-so-do-
delinquencies.html
12/1/16 The New York Times http://www.nytimes.com/2016/11/30/business/dealbook/as-
auto-lending-rises-so-do-delinquencies.html? r=1
10/27/16 Las Vegas R] Subprime Vehicles
10/20/16 NCLC Requested by NCLC to speak at the Electronic Repo Session
regarding policy
10/15/16 Channel 13 — Contracts http://www.ktnv.com/news/contact-13/local-bride-and-groom-
left-asking-wheres-my-wedding
March/ Mother Jones http://www.motherjones.com/politics /2016/04/subprime-car-
April 2016 loans-starter-interrupt
4/15/15 Nevada Public Radio https://knpt.org/knpr/2015-04/no-car-payment-cut-
engine?fbelid=IwAR2vS0YrshN4KRchS4efSNSDH fyW]Mul.1V
YOsefidv18iMRO 145 1kZilo
4/14/15 Public News Service https://www.publicnewsservice.org/2015-04-14/social-
justice/bill-would-let-lenders-use-tracking-devices-on-nevada-
cars/a45724-
12fbclid=IwAR1jzV]2eMxnmiDmj2IHALXNFFfMPO1kOm8N
Og088GqEAVX5C5x6eR-0628
10/05/14 NBC Nightly News — Repo | http://www.nbcnews.com/nightly-news/lenders-remotely-
Class Action disable-car-when-pavments-are-late-n218971
10/04/14 MSNBC — Repo Class http://www.msnbec.com/melissa-hartis-perry/watch/the-high-
Action cost-of-being-poor-337865283678
9/29/14 Good Morning America — http://abcnews.go.com/GMA /photos/video-cat-loans-kill-

Repo Class Action

switch-condition-25832247
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9/27/14

Inside Edition — Repo Class
Action

No link available

9/24/14 NYT — Repo Class Action http://mobile.nytimes.com/blogs/dealbook/2014/09 /24 /miss-
a-payment-good-luck-moving-that-
car/?hp&action=click&pgtvpe=Homepage&version=HpSum&m
odule=first-column-region%C2%AEion%3Dtop-
news&WT.nav=top-news

9/24/14 NYT Video — Repo Class http://mobile.nytimes.com/video/business/100000003095109/t

Action he-remote-repo-man.html? r=0
9/24/14 Consumer Law & Policy http://pubcit.typepad.com/clpblog/2014/09/collecting-debts-
Blog — Repo Class Action on-cars-in-the-computerized-
wotld.html?utm source=feedburner&utm medium=email&utm
campaign=Feed%3A+ConsumerlawPolicyBlog+%28Consumer
+Law+%26+Policy+Blog%29

9/17/14 NJA EClips http:/ /www.reviewjournal.com/news/finance-company-shuts-
down-vehicles-too-soon-lawsuit-alleges

9/17/14 Las Vegas Review Journal — | http://www.reviewjournal.com/news/finance-company-shuts-

Repo Class Action down-vehicles-too-soon-lawsuit-alleges
9/16/14 Channel 8 news — Repo http://www.8newsnow.com/story/26550560/las-vegas-mom-
Class Action sues-over-device-that-electronically-disables-car

7/30/14 NPR — Debt Collection http://knprnews.org/post/debt-collector-calling-nevadans-
struggle-unpaid-bills

7/21/14 Public News Setvice — http://www.publicnewsservice.org/2014-07-21/energy-

Pre-paid Electricity policy/consumert-rights-attorney-questions-nv-energys-
prepavment-plan-proposal/a40609-1

3/24/14 Channel 8 News — Auto http://www.8newsnow.com/category/28259 /8-news-now-

Repair video?clipld=9977539&autostart=true
3/03/14 Common Ground http://www.consumer.gov/sites/default/files/agenda.pdf
Conference
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DECL

SADMIRA RAMIC, ESQ.

Nevada Bar No.: 15984
CHRISTOPHER M. PETERSON, ESQ.
Nevada Bar No.: 13932

SOPHIA A. ROMERO, ESQ.
Nevada Bar No.: 12446
AMERICAN CIVIL LIBERTIES
UNION OF NEVADA

601 South Rancho Drive, Suite B-11
Las Vegas, NV 89106

Telephone: (702) 366-1226
Facsimile: (702) 830-9205

Email: ramic@aclunv.org

Attorneys for Petitioners/Plaintiffs

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

CANNABIS EQUITY AND INCLUSION
COMMUNITY (CEIC), a domestic nonprofit Case No.: A-22-851232-W
corporation; ANTOINE POOLE, an individual,
Department: 15
Petitioners/Plaintiffs,

VS.

STATE OF NEVADA ex rel. BOARD OF
PHARMACY, a public entity of the State of
Nevada,

Respondent/Defendant.

DECLARATION OF CHRISTOPHER M. PETERSON, ESQ.
IN SUPPORT OF MOTION FOR ATTORNEY FEES

STATE OF NEVADA )
)ss.
COUNTY OF CLARK )
Christopher M. Peterson, pursuant to NRS 53.045 in lieu of an affidavit, says:

1. T am an attorney admitted to practice before the courts of the state of Nevada. I am also

admitted to practice in the United States District Court for the District of Nevada, the
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10.

United States Court of Appeals for the Ninth Circuit, and the Supreme Court of the United
States.

I was first admitted to the bar of the State of Nevada in 2015.

. My resume is attached.

I have expertise in litigating in both civil and criminal courts.
I have litigated in both federal and state court. I have been the principal attorney on multiple
cases that have been tried to verdict in both jury and bench trials. I have filed appeals,
petitions for writs of mandamus, and amicus briefs before the Nevada Supreme Court, the
United States Court of Appeals for the Ninth Circuit, and the Supreme Court of the United
States.
I am a current member of Nevada Attorneys for Criminal Justice (NACJ) and the Nevada
Justice Association (NJA).
I 'am an adjunct professor at the University of Nevada, Las Vegas, where I teach a course
on the criminal legal processes.
I am the Legal Director at the American Civil Liberties Union (ACLU) of Nevada, the
Nevada state affiliate of the National ACLU.
In my role as an attorney for the Clark County Public Defender’s Office and the ACLU of
Nevada I have significant experience litigating issues related to constitutional law and have
unique familiarity with the criminal legal system, both relevant to this litigation.
In the case at hand, I spent 18.97 hours of reasonable attorney’s services at a rate of $388.00
per hour, and 3.72 hours of reasonable attorney’s services at a rate of $400.00 per hour,
for a total of $8,852.36. These include, but are not limited to, the following services:

A. Researching a drafting the Reply to the Board’s Answer to the petition for writ of

mandamus;
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B. Preparing for oral argument related to the writ of mandamus;
C. Appearing in court to argue the petition for writ of mandamus;
D. Researching, drafting, and communicating with opposing counsel regarding the
proposed order following the Court’s ruling on the petition;
E. Researching and drafting the motion for attorney’s fees.
Dated this 16th day of November, 2022

FURTHER YOUR DECLARANT SAYETH NAUGHT.

I declare under penalty of perjury under the
law of the State of Nevada that the foregoing
is true and correct.

CHRISTOPHER M. PETERSON, ESQ.

/s/ Christopher M. Peterson
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Christopher Peterson

EDUCATION

Georgetown University Law Center, J.D., May 2015

Honors: magna cum laude; Order of the Coif; Dean’s List (2012-15); Pro Bono Pledge Honorary (completed 50 hours or
more of pro bono service)

Activities:  American Criminal Law Review, Articles and Notes Editor; Public Interest Fellow; Georgetown Youth
Advocacy Executive Board

Publication: Irrevocable Implied Consent: The “Roach Motel” in Consent Search Jurisprudence, 51 Am. Crim. L. Rev. 773
(2014), cited by 4 Wayne R. LaFave, Search and Search: A Treatise on the Fourth Amendment § 8.1(c)&8.2(1)
(5th ed.)(2018).

Pro Bono: Ivy City Project, Research Assistant; National Legal Aid and Defender Association (NLADA), Intern

University of Virginia, B.A., May 2010 (Major: History; Minor: English)
EXPERIENCE

American Civil Liberties Union of Nevada, Las Vegas, NV Apr. 2021 — present

Legal Director

Managing the ACLU of Nevada’s Legal Department, including personnel and case selection. Supervising litigation related to violations
of the First, Fourth, and Fourteenth Amendments of the United States Constitution and Article 4, Section 38 of the Nevada Constitution.
Filed petitions for writ of mandamus and amicus briefs before the Nevada Supreme Court, the United States Court of Appeals for the
Ninth Circuit, and the Supreme Court of the United States.

University of Nevada Las Vegas, Las Vegas, NV Sept. 2021 — present
Adjunct Professor

Teaching 15-week course “CRJ 432 1003: Criminal Legal Procedure” on statutes, court rules, and constitutional rights governing the
criminal legal process in Nevada and federal courts. Instructed participants on application of legal concepts to case studies.

Office of the Clark County Public Defender, Las Vegas, NV Aug. 2015 — Mar. 2021
Deputy Public Defender & Summer 2013
Managed case load of over 150 cases, including any felony up to Attempted Murder. Drafted and argued petitions for writs of habeas
corpus, prohibition, and mandamus as well as motions to related to violations of the Nevada and United States Constitutions, including
violations of the Fourth, Fifth, Sixth, and Fourteenth Amendments and Article 1, Section 11 of the Nevada Constitution. Tried multiple
felony trials to verdict.

Georgetown Law Criminal Defense and Prisoner Advocacy Clinic, Washington, D.C. Sept. 2014— May 15
Trial Advocate and Instructor

Represented clients and investigated cases in criminal matters before the D.C. Superior Court and the U.S. Parole Commission.
Developed and taught sixteen-week legal writing curriculum for the inmates at Jessup Correctional Institute in Jessup, Maryland.

Orleans Public Defenders, New Orleans, LA Summer 2014
Law Clerk

Drafted a successful writ to the Louisiana Supreme Court, two writ applications to the Louisiana Fourth Circuit, and a response to writ
application filed by the government. Wrote motions to quash and to prevent the introduction of character evidence. Wrote memoranda
in support of litigation in criminal cases, including memoranda analyzing the Louisiana sex offender registration statute, the Louisiana
multiple bill, and the Orleans Parish Criminal Court’s practice of issuing arrest warrants through bureaucratic offices rather than
judges. Interviewed and supported imprisoned clients. Conducted investigations.

MEMBERSHIPS

. Bar membership
0 State of Nevada (Bar No. 13932)
0  United States District Court for Nevada
0  United States Court of Appeals for the Ninth Circuit
0 Supreme Court for the United States
Nevada Attorneys for Criminal Justice (NACJ)
Nevada Justice Association (NJA)
. National Lawyers Guild (NLG)
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INVOICE

. Invoice # 2
N (?Vild‘rl Date: 2022-11-16

Due On: 2022-12-16
Law Office of ACLU NV Legal Department

601 S. Rancho Dr., Suite B-11
Las Vegas, Nevada 89106
United States

Cannabis Equity and Inclusion Community (CEIC)

00021-Cannabis Equity and Inclusion Community (CEIC)

NV State Board of Pharmacy's misclassification of cannabis as a
schedule | substance

Type Date Notes Quantity  Rate Total

Service  2022-02-11 Research: Reviewed NRS, NAC, and Chris' previous 3.00 $369.00 $1,107.00
documents relating to the scheduling of cannabis as a
Schedule | substance.

Service  2022-02-14 Research on writs. Started writing Petition for Writ of 3.60 $369.00 $1,328.40
Mandamus- Parties, Jurisdiction/Venue, Standing,
Standard of Review.

Service 2022-02-15 Continued to work on writing the Writ- Facts/Legislative 470 $369.00 $1,734.30
History, Claims for relief, edited other sections.

Service 2022-02-16 Continued to work on the writ- edits, writ of mandamus 2.00 $369.00 $738.00
argument.

Service  2022-02-22 Continued to work on the writ- declaratory judgment, 4.40 $369.00 $1,623.60

injunctive relief, research on counterarguments, edits to
other sections.

Service  2022-02-24 Edits to Writ. Reviewed all sections. 2.50 $369.00 $922.50

Service  2022-03-10 Research on venue, the Cannabis Compliance Board, 2.50 $369.00 $922.50
the Nevada Board of Pharmacy, and definitions for
marijuana under NRS.

Service  2022-03-10 Edits to writ. Writing intro. 1.20 $369.00 $442.80
Service  2022-03-11 Finished writing introduction for writ. Edits to remainder 2.20 $369.00 $811.80
sections.
Service 2022-03-21 Research on service of process and standing. Edited 1.20 $369.00 $442.80
the Writ.
Page 1 of 5
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Invoice # 2 - 2022-11-16

Expense 2022-04-15 Filing Fee: CEIC filing fee 1.00 $270.00 $270.00
Expense 2022-04-15 Filing Fee: Antoine Poole filing fee 1.00 $30.00 $30.00
Expense 2022-04-26 Process Server: Service on Board of Pharmacy at 985 1.00 $85.00 $85.00

Damonte Ranch Pkwy

Expense 2022-04-28 Process Server: Attempted service on Board of 1.00 $89.20 $89.20
Pharmacy re: Attorney General at 555 E Washington
Ave., Ste. 3900, Las Vegas, NV.

Expense 2022-04-28 Process Server: Attempted service on Board of 1.00 $85.00 $85.00
Pharmacy at 1050 E. Flamingo Rd., #E-217, Las
Vegas, NV

Service  2022-05-23 Court Appearance: Court appearance for briefing 2.20 $369.00 $811.80
schedule- Chris, Athar, and .

Expense 2022-05-23 Process Server: Serviced on Board of Pharmacy re: 1.00 $125.00 $125.00
Attorney General at 100 N Carson St., Carson City, NV

Service  2022-05-27 Opposing Counsel Communication: Good faith meet 0.80 $369.00 $295.20
and confer w/ opposing counsel and Chris.

Service  2022-06-10 Draft/Edit Documents: Read MTD filed by opposing 1.20 $369.00 $442.80
counsel. Made general notes and responses to the
MTD.

Service  2022-06-14 Draft/Edit Documents: Outlined arguments to MTD. 2.20 $369.00 $811.80

Service  2022-06-15 Draft/Edit Documents: Began outline for Opposition to 1.60 $369.00 $590.40
MTD.

Service 2022-06-16 Draft/Edit Documents: Continued outlining arguments 4.70 $369.00 $1,734.30

for Opp. to MTD. Research on standing.

Service  2022-06-17 Draft/Edit Documents: Research on standing for writ of 11.00 $369.00 $4,059.00
mandamus and general complaint. Research on legal
standards for MTD and proper responsive pleading to
petition for writ of mandamus. Researched case
examples to use for argument section in our Opp. to
MTD. Drafted Opp. to MTD.

Service  2022-06-18 Draft/Edit Documents: Finished Opp. to MTD draft. 10.50 $369.00 $3,874.50

Service  2022-06-20 Draft/Edit Documents: Read edits made by Sophia and 8.10 $369.00 $2,988.90
Chris. Conferred with them about arguments/structure/
legal standards of the Opp. to MTD. Conducted further
research on standing. Edited the draft.

Service  2022-06-21 Draft/Edit Documents: Conferred w/ Chris and Sophia 8.60 $369.00 $3,173.40
about the Opp. to MTD. Read their edits. Made edits of
my own. Proofread and corrected mistakes. Filed.

Service 2022-06-28 Correspondence: Spoke w/ Antoine Poole over the 0.10 $369.00 $36.90

phone. |
-
———
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Invoice # 2 - 2022-11-16

Service  2022-07-08 Case Administration: First moot of oral argument for 1.50 $388.00 $582.00
MTD Hearing

Service  2022-07-11 Case Administration: Second moot for MTD hearing 0.80 $388.00 $310.40

Service  2022-07-12 Case Administration: Two rounds, approximately 30+ 1.20 $388.00 $465.60

minutes each, of mooting the MTD argument.

Service  2022-07-13 Court Appearance: Court appearance on Respondent's 2.00 $369.00 $738.00
Motion to Dismiss- Sophia, Athar, and .

Service  2022-07-13 Court Appearance: MTD hearing - we survived on 2.00 $388.00 $776.00
standing and failure to state a claim.

Service  2022-07-14 Draft/Edit Documents: Drafted order Denying 0.50 $369.00 $184.50
Respondent's Motion to Dismiss. Sent to Board.

Service 2022-07-21 Opposing Counsel Communication: Reviewed Brett's 0.70 $369.00 $258.30
suggested changes to the order Denying MTD.
Reviewed the clip of the Judge's ruling. Sent Brett an
email outlining which changes we agree with and which
we disagree with.

Service  2022-08-15 Draft/Edit Documents: Drafting Reply to the Board's 3.37 $388.00 $1,307.56
Answer to Petition for Writ of Mandamus

Service  2022-09-14 Research: Preparing for oral argument re: petition for 1.52 $388.00 $589.76
writ of mandamus

Service  2022-09-14 Court Appearance: In court from 8:55 AM to 12:12 PM 3.29 $388.00 $1,276.52
for argument on petition for writ of mandamus

Service 2022-09-14 Court Appearance: Hearing on Writ of Man and Compl. 4.00 $388.00 $1,552.00
We won flat out, 2/3 claims, last claim will be decided
on the orders.

Service  2022-09-15 Draft/Edit Documents: First draft of order. 1.63 $388.00 $632.44

Service  2022-09-20 Draft/Edit Documents: Continued drafting order, starting 1.50 $388.00 $582.00
with Conclusions of Law.

Service  2022-09-21 Draft/Edit Documents: Continued drafting Conclusions 241 $388.00 $935.08
of Law.

Service  2022-09-22 Draft/Edit Documents: Continuing with Conclusions of 447 $388.00 $1,734.36
Law

Service  2022-09-26 Draft/Edit Documents: Reviewing and editing order 0.29 $388.00 $112.52
drafted by Sophia.

Service  2022-09-27 Draft/Edit Documents: Editing & revising order from 1.27 $388.00 $492.76
CEIC

Service  2022-09-28 Draft/Edit Documents: Drafting/editing proposed order 2.39 $388.00 $927.32

for petition of writ of mandamus.

Service  2022-09-28 Draft/Edit Documents: Drafted/revised order regarding 1.39 $388.00 $539.32
"ruled on" portion of CEIC case. Sent copy of "ruled on"
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language to Board of Pharmacy.

Service  2022-09-29 Draft/Edit Documents: Drafting language of reserved 545 $388.00 $2,114.60
ruling; responding to Brett Kandt regarding NAC
639.110.

Service  2022-09-29 Draft/Edit Documents: Reviewing Chris' version of the 0.73 $388.00 $283.24

portion of the order on the reserved ruling.

Also looked into NRS 233B, which Bret cited as the
process for removing the regulation as opposed to NAC
639.110

The only entry in Chapter 233B that is even remotely
applicable to this matter is:

NRS 233B.110 Declaratory judgment to determine
validity or applicability of regulation.

1. The validity or applicability of any regulation may
be determined in a proceeding for a declaratory
judgment in the district court in and for Carson City, or
in and for the county where the plaintiff resides, when it
is alleged that the regulation, or its proposed
application, interferes with or impairs, or threatens to
interfere with or impair, the legal rights or privileges of
the plaintiff. A declaratory judgment may be rendered
after the plaintiff has first requested the agency to pass
upon the validity of the regulation in question. The court
shall declare the regulation invalid if it finds that it
violates constitutional or statutory provisions or
exceeds the statutory authority of the agency. The
agency whose regulation is made the subject of the
declaratory action shall be made a party to the action.

2. An agency may institute an action for declaratory
judgment to establish the validity of any one or more of
its own regulations.

3. Actions for declaratory judgment provided for in
subsections 1 and 2 shall be in accordance with the
Uniform Declaratory Judgments Act (chapter 30 of
NRS), and the Nevada Rules of Civil Procedure. In all
actions under subsections 1 and 2, the plaintiff shall
serve a copy of the complaint upon the Attorney
General, who is also entitled to be heard.

(Added to NRS by 1965, 965; A 1969, 317; 1977, 1388)

There is nothing in that chapter regarding removal of
regulations.

Service  2022-10-04 Draft/Edit Documents: Incorporated requested 0.52 $400.00 $208.00
amendments from Board and Sophia's edits into draft
order.

Emailed Brett re: accepting amendments and following
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up re: paragraph 5.

Service  2022-10-05 Draft/Edit Documents: Amending order to include 0.19 $400.00 $76.00
issues raised during discussion with Board of
Pharmacy.

Service  2022-10-05 Draft/Edit Documents: Completed editing both "marked" 0.72 $400.00 $288.00
and "clean" drafts of proposed order. Sent both copies
to court.

Service 2022-11-16 Draft/Edit Documents: Motion for Attorney's Fees, 2.30 $400.00 $920.00
research and drafting.

Total $47,463.18
Detailed Statement of Account
Current Invoice
Invoice Number Due On Amount Due Payments Received Balance Due
2 2022-12-16 $47,463.18 $0.00 $47,463.18

Outstanding Balance $47,463.18

Total Amount Outstanding $47,463.18

Please make all amounts payable to: Law Office of ACLU NV Legal Department

Please pay within 30 days.
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Electronically Filed
11/16/2022 1:48 PM
Steven D. Grierson

EIGHTH JUDICIAL DISTRICT COURT CLERK OF THE COU
Clark County, Nevada Case No. _A-22-851232-W

Name of Plaintiff(s)

CANNABIS EQUITY AND INCLUSION | Department No. XV
COMMUNITY (CEIC), a domestic

nonprofit corporation; ANTOINE POOLE, | MEMORANDUM OF COSTS
an individual, AND DISBURSEMENTS

VERSUS

Name of Defendant(s)

STATE OF NEVADA ex rel. BOARD OF
PHARMACY, a public entity of the State

of Nevada,

T3 TP $ 300.00
SEIVICE Of PrOCESS ..cunitiiit ittt ettt e e en e $ 384.20
ATDIIFAtOr'S FEES .. ouiiii e $ 0.00
(0707 o 1T PR $ 0.00
DepOoSition TraNSCIIPT .. ... $ 0.00
Defendant’s DEPOSItION ...... c..c.iiie e $ 0.00
INEEIPIEtEr'S FEES ..ot e $ 0.00
AOINEY'S FEES e e $_47.463.18
P AT KING et anas $

TOTAL $ __ 48147.38

STATE OF NEVADA )
) ss.
COUNTY OF CLARK))

Christopher M. Peterson, Esq. , being duly sworn (or) under penalty of perjury, states: that Affiant is
the attorney for the ACLU of Nevada and has personal knowledge of the above costs and
disbursements expended; that the items contained in the above Memorandum are true and correct to the best of this Affiant’s
knowledge and belief; and that the said disbursements have been necessarily incurred and paid in this action.

Signature of Affiant
Attorney For: _ACLU of Nevada

You MUST have this affidavit notarized (biock on the left) Or sign the unsworn declaration per NRS 53.045 (biock on the right):

SUBSCRIBED AND SWORN to before me this OR UNSWORN DECLARATION: Per NRS 53.045

day of .20 ] "I declare under penalty of perjury under the law of the State
of Nevada that the foregoing is true and correct."

(Signature):

(Typed or printed name): _ f;l][isl()l)lle[ EE|e[S“[|

(ate): _11.16.2022

NOTARY PUBLIC in and for the
County of State of
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Electronically Filed
11/23/2022 9:21 AM
Steven D. Grierson

NOAS CLERK OF THE cougg
BRETT KANDT (Bar No. 5384) .

General Counsel
bkandt@pharmacy.nv.gov

PETER K. KEEGAN (Bar No. 12237)
Assistant General Counsel
p.keegan@pharmacy.nv.gov

State of Nevada, Board of Pharmacy

985 Damonte Ranch Parkway — Suite 206

Reno, NV 89521

TEL: (775) 850-1440

Attorneys for Respondent/Defendant

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

CANNABIS EQUITY AND INCLUSION
COMMUNITY (CEIC), a domestic

nonprofit corporation; ANTOINE POOLE, Case No. A-22-851232-W
an individual,
Dept. No. 15
Petitioners/Plaintiffs,

VS.

STATE OF NEVADA ex rel. BOARD OF
PHARMACY, a public entity of the State
of Nevada

Respondent/Defendant.

NOTICE OF APPEAL
NOTICE IS HEREBY GIVEN that THE STATE OF NEVADA ex rel. its BOARD
OF PHARMACY, hereby appeals pursuant to NRAP 3 to the Nevada Supreme Court from

the Judgment and Order Granting Petition for Writ of Mandamus and Request for
Declaratory Relief entered on October 26, 2022. The Notice of Entry of Order in this

matter was filed on October 26, 2022.
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Respectfully submitted this 23rd day of November 2022.

Pursuant to NRS 239B.030 I affirm that this document does not contain personal

information.

By:__ /s/ Brett Kandt
Brett Kandt (Bar No. 5384)
General Counsel
Peter K. Keegan (Bar. No. 12237)
Assistant General Counsel
Attorneys for Respondent/Defendant
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CERTIFICATE OF SERVICE

I certify that I am an employee of the Nevada State Board of Pharmacy, and that on

this 23rd day of November 2022, I served a true and correct copy of the foregoing document
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by electronic service though the Court’s electronic filing system to the following:

Sadmira Ramic, Esq.

Christopher M. Peterson, Esq.

Sophia Romero, Esq.

American Civil Liberties Union of Nevada

601 South Rancho Drive, Suite B-11

Las Vegas, NV 89106

Email: ramic@aclunv.org
peterson@aclunv.org

romero@aclunv.org
Attorneys for Petitioners/Plaintiffs

/s/ Brett Kandt

BRETT KANDT

General Counsel

Nevada State Board of Pharmacy
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Electronically Filed
11/23/2022 9:26 AM
Steven D. Grierson

ASTA CLERK OF THE cougg
BRETT KANDT (Bar No. 5384) .

General Counsel
bkandt@pharmacy.nv.gov

PETER K. KEEGAN (Bar No. 12237)
Assistant General Counsel
p.keegan@pharmacy.nv.gov

State of Nevada, Board of Pharmacy

985 Damonte Ranch Parkway — Suite 206

Reno, NV 89521

TEL: (775) 850-1440

Attorneys for Respondent/Defendant

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

CANNABIS EQUITY AND INCLUSION
COMMUNITY (CEIC), a domestic

nonprofit corporation; ANTOINE POOLE, Case No. A-22-851232-W
an individual,
Dept. No. 15
Petitioners/Plaintiffs,

VS.

STATE OF NEVADA ex rel. BOARD OF
PHARMACY, a public entity of the State
of Nevada

Respondent/Defendant.

CASE APPEAL STATEMENT

Pursuant to NRAP 3(f), the State of Nevada ex rel. Board of Pharmacy (“Board”), hereby
submits the following case appeal statement:

A. District court case number and caption, showing names of all parties to the

proceedings (without using et al.): The full case numbers and captions, showing names of

all parties, are as follows: Case Number A-22-851232-W; Cannabis Equity and Inclusion
Community (CEIC); a domestic nonprofit corporation; Antoine Poole, an individual v. State
of Nevada ex rel. Board of Pharmacy, a public entity of the State of Nevada.

B. Name of judge who entered the order or judgment being appealed:

The Honorable Joe Hardy, District Court Judge, Eighth Judicial District Court.
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C. Name of each appellant, and name and address of counsel for each appellant:

State of Nevada ex rel. Board of Pharmacy through its counsel:

Brett Kandt

General Counsel

Peter Keegan

Assistant General Counsel

985 Damonte Ranch Pkwy #206
Reno, NV 89521

D. Name of each respondent, and name and address of each respondent’s

appellate counsel, if known: Cannabis Equity and Inclusion Community (CEIC); Antoine

Poole, through their counsel:

Sadmira Ramic, Esq.

Christopher M. Peterson, Esq.

Sophia Romero, Esq.

American Civil Liberties Union of Nevada
601 South Rancho Drive, Suite B-11

Las Vegas, NV 89106

E. Whether attorneys identified in subparagraph D are not licensed to practice

law in Nevada: and, if so, whether the district court granted permission to appear under

SCR 42 (include copy of district court order granting permission): The attorneys in

subparagraph D are licensed in Nevada.

F. Whether appellant was represented by appointed counsel in the district court

or on appeal: Appellant was represented by retained counsel in the district court and will

be represented by retained counsel on appeal.

G. Whether any appellant was granted leave to proceed in forma pauperis: No.
H. Date proceedings were commenced in district court: April 15, 2022.
I Brief description of nature of the action and result in district court, including

type of judgment or order being appealed and relief granted by district court: Petition for

Writ of Mandamus and Complaint for Declaratory and Injunctive Relief. The Court
granted declaratory and writ relief, ruling that the listing of marijuana, cannabis, and
cannabis derivatives as Schedule I controlled substances in NAC 453.510 (4), (9) and (10)

is in direct conflict with Nev. Const. art. 4, § 38 and violates NRS 453.166, and ordering
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that marijuana be removed from NAC 453.510 and that the Board cease the regulation of
substances subject to regulation pursuant to Title 56 of NRS.

J. Whether the case was previously the subject of appeal or writ proceeding in

Nevada Supreme Court and, if so, caption and docket number of prior proceeding: No.

K. Whether the appeal involves child custody or visitation: No.

L. Whether the appeal involves the possibility of settlement: Settlement may be

possible.

Respectfully submitted this 23rd day of November 2022.

Pursuant to NRS 239B.030 I affirm that this document does not contain personal

information.

By:_ /s/ Brett Kandt
Brett Kandt (Bar No. 5384)
General Counsel
Peter K. Keegan (Bar. No. 12237)
Assistant General Counsel
Attorneys for Respondent/Defendant
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CERTIFICATE OF SERVICE

I certify that I am an employee of the Nevada State Board of Pharmacy, and that on

this 23rd day of November 2022, I served a true and correct copy of the foregoing document
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by electronic service though the Court’s electronic filing system to the following:

Sadmira Ramic, Esq.

Christopher M. Peterson, Esq.

Sophia Romero, Esq.

American Civil Liberties Union of Nevada

601 South Rancho Drive, Suite B-11

Las Vegas, NV 89106

Email: ramic@aclunv.org
peterson@aclunv.org

romero@aclunv.org
Attorneys for Petitioners/Plaintiffs

/s/ Brett Kandt

BRETT KANDT

General Counsel

Nevada State Board of Pharmacy
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Electronically Filed
11/23/2022 10:31 AM
Steven D. Grierson

OPPS CLERK OF THE COU
BRETT KANDT (Bar No. 5384) ( M 'ﬁ"’““'

General Counsel
bkandt@pharmacy.nv.gov

PETER K. KEEGAN (Bar No. 12237)
Assistant General Counsel
p.keegan@pharmacy.nv.gov

State of Nevada, Board of Pharmacy

985 Damonte Ranch Parkway — Suite 206

Reno, NV 89521

TEL: (775) 850-1440

Attorneys for Respondent/Defendant

DISTRICT COURT OF

CLARK COUNTY, NEVADA

CANNABIS EQUITY AND INCLUSION
COMMUNITY (CEIC), a domestic

nonprofit corporation; ANTOINE POOLE, Case No. A-22-851232-W
an individual,
Dept. No. 15
Petitioners/Plaintiffs,

VS.

STATE OF NEVADA ex rel. BOARD OF
PHARMACY, a public entity of the State
of Nevada

Respondent/Defendant.

RESPONDENT/DEFENDANT’S OPPOSITION TO PETITIONERS’ MOTION FOR
ATTORNEY FEES AND COSTS

Respondent/Defendant State of Nevada ex rel. Board of Pharmacy (“Board”), by and
through its attorneys, Brett Kandt, General Counsel, and Peter K. Keegan, Assistant
General Counsel, hereby submits this opposition to Petitioners/Plaintiffs’ Motion for
Attorney Fees and Costs (“Motion”). This opposition is based upon the following points and

authorities and the papers and pleadings on file herein.
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MEMORANDUM OF POINTS AND AUTHORITIES
I. PROCEDURAL HISTORY

In their Petition for Writ of Mandamus and Complaint for Declaratory and
Injunctive Relief (“Petition”), Petitioners requested declaratory, injunctive and writ relief
and an award of “reasonable attorney’s fees and costs incurred in this action as provided
by NRS 18.010.” The Court granted Petitioners declaratory and writ relief, ruling in
pertinent part that the listing of marijuana, cannabis, and cannabis derivatives
(hereinafter “marijuana”) as Schedule I controlled substances in NAC 453.510 (4), (9) and
(10) 1s in direct conflict with Nev. Const. art. 4, § 38 and violates NRS 453.166, and ordering
that marijuana be removed from NAC 453.510 and that the Board “cease the regulation of
substances subject to regulation pursuant to Title 56” of NRS. Petitioners now seek
attorney fees as a “cost of litigation” pursuant to NRS 34.270, or, alternatively, as special

damages. However, Petitioners are not entitled to an award of attorney fees in this action.

II. ARGUMENT

A. Petitioners cannot recover attorney fees under NRS 18.010.

An award of a money judgment is a prerequisite to an award of attorney's fees
pursuant to NRS 18.010(2)(a). Smith v. Crown Fin. Servs. Of America, 111 Nev. 277, 288,
890 P.2d 769, 1776 (1995), Singer v. Chase Manhattan Bank, 111 Nev. 289, 294, 890 P.2d
1305, 1308 (1995), Key Bank v. Donnels, 106 Nev. 49, 53, 787 P.2d 382, 385 (1990).
Petitioners neither sought nor were awarded a money judgment.

Petitioners cannot recover attorney’s fees pursuant to NRS 18.010(2)(b) because the
Board’s defense of this action was based on reasonable grounds and not calculated to harass
Petitioners. Rodriguez v. Primadonna Co., LLC, 125 Nev. 578, 588, 216 P.3d 793, 800-01
(2009); Baldonado v. Wynn Las Vegas, LLC, 124 Nev. 951, 967-68, 194 P.3d 96, 106-07
(2008); Thomas v. City of N. Las Vegas, 122 Nev. 82, 94-95, 127 P.3d 1057, 1066 (2006).
This action was litigated professionally and with civility; and the Board’s contentions were
supported by credible evidence. Allianz Ins. Co. v. Gagnon, 109 Nev. 990, 995-95, 860 P.2d
720, 724-25 (1993).
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Petitioners’ statement that “Respondent intentionally implemented a regulation that
... violated Nevada’s constitution” (Motion at 4:15; emphasis supplied) is not accurate nor
supported by the record. Marijuana was listed in Schedule I by the Legislature when
enacting the Nevada Uniform Controlled Substances Act in 1971.! Marijuana has
remained in NAC 453.510 based upon its continued designation as a Schedule I controlled
substance under federal law? and the ongoing consensus among the medical and scientific
communities that marijuana has no currently accepted medical use in treatment in the
United States.3 The Board noted that the Nevada Medical Marijuana Initiative did not
expressly reference the scheduling of marijuana in NAC 453.510, nor did any of the
implementing legislation, and no party had ever objected to the listing of marijuana in
Schedule I or otherwise petitioned the Board pursuant to NAC 639.140 for reconsideration
of the scheduling of marijuana in light of the amendment to the Nevada Constitution.4

The Board proceeded on a good faith belief that the continued listing of marijuana
in Schedule I was lawful, and consistent with legislative intent and the will of the voters.
This case revolves around important issues of first impression. The merits of this case
largely center upon interpretation of a constitutional amendment which is arguably
susceptible to two or more reasonable but inconsistent interpretations. Educ. Freedom Pac
v. Reid, 138 Nev. Adv. Op. 47, 512 P.3d 296, 302 (2022). The merits also involve complex
determinations of whether the Board’s long-standing authority to schedule marijuana has
been repealed by implication. See Washington v. State, 117 Nev. 735, 739, 30 P.3d 1134,
1137 (2001). It is crucial to note that Petitioners did not allege, and no evidence was
presented, that the continued listing of marijuana in Schedule I has ever prevented any
person from using marijuana on the advice of a physician in conformance with Nev. Const.

art. 4, § 38. The Board’s defense of this action was reasonable.

1 See Section 31 of Assembly Bill No. 107 (1971 Nev. Leg. Session).
291 CFR § 1308.11.

3 See Respondent/Defendant’s Answer at 6:1-8:8.

4 See Respondent/Defendant’s Answer at 8:16-9:8, 10:3-17 and 14:7-12.
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B. Petitioners cannot recover attorney fees as “cost of litigation”
pursuant to NRS 34.270.

Petitioners’ assertion that attorney fees are recoverable as a cost of litigation in this
action is erroneous and unsupported by case law. An award of attorney fees as a cost of
litigation is prohibited absent authorization by agreement, statute, or rule. Pardee Homes
v. Wolfram, 135 Nev. 173, 176, 444 P.3d 423, 426 (2019). Although the Petitioner included
a request for attorney fees pursuant to NRS 18.010, there is no statutory grounds for the
recovery of attorney fees in this instance. Gulbranson v. Sparks, 89 Nev. 93, 506 P.2d 1264
(1973) does not establish that attorney fees are recoverable pursuant to NRS 34.270, and

the statute itself makes no reference to attorney fees.

C. Petitioners cannot recover attorney fees as special damages.

The mere fact that a party must file a lawsuit is insufficient by itself to support an
award of attorney fees as damages. Sandy Valley Assocs. v. Sky Ranch Estates Owners
Ass'n, 117 Nev. 948, 957-58, 35 P.3d 964, 969-70 (2001), receded from on other grounds
by Horgan v. Felton, 123 Nev. 577, 586, 170 P.3d 982, 988 (2007). As the Nevada Supreme

Court recently stated:

Since Sandy Valley, we have narrowly construed a party's ability to recover
attorney fees as special damages to instances where attorney fees were
incurred because, as a result of the defendant's intentional efforts, the
plaintiff had no other choice but to litigate. . . . In conclusion, a common thread
runs throughout Sandy Valley and its progeny—attorney fees are special
damages only when, due to a defendant's intentional wrongful conduct,
litigation is absolutely necessary to vindicate the party's rights.

Mitchell v. Nype, No. 80693, 2022 Nev. Unpub. LEXIS 694 *8 (Sep. 23, 2022).

Attorney fees may be recoverable as damages when a party's “bad faith conduct”
necessitates bringing an action for declaratory relief. Sandy Valley Assocs., 117 Nev. at
958, 35 P.3d at 970. However, if attorney fees are sought as damages arising from bad
faith conduct, they must be pleaded as special damages under NRCP 9(g), shown to be

reasonably foreseeable, “proved by competent evidence just as any other element of
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damages” and “must be the natural and proximate consequences of the injurious
conduct.” Id., 117 Nev. at 956-57, 35 P.3d at 969.

Petitioners did not plead special damages in their Petition, but only asserted that
they were entitled to attorney fees, not as an element of damages, but pursuant to NRS
18.010. They never alleged nor presented any evidence that the Board engaged in bad faith
conduct by leaving marijuana in Schedule I. See, e.g., Falline v. GNLV Corp., 107 Nev.
1004, 1009, 823 P.2d 888, 891 (1991) (defining “bad faith” as without a reasonable basis
and with knowledge or reckless disregard of the lack of a reasonable basis). They did not
introduce or proffer any evidence supporting a claim for attorney fees as damages during
the hearings in this matter. Sandy Valley Assocs., 117 Nev. at 959, 35 P.3d at 971. They
cannot demonstrate that they “had no other choice but to litigate” since they never
petitioned the Board to reschedule marijuana pursuant to NAC 639.140. They should not
recover attorney fees as an element of damages as this juncture.

III. CONCLUSION

For the foregoing reasons, Petitioners/Plaintiffs’ motion should be denied.

Respectfully submitted this 23rd of November 2022.
Pursuant to NRS 239B.030 I affirm that this document does not contain personal

information.

By:_ /s/ Brett Kandt
Brett Kandt (Bar No. 5384)
General Counsel
Peter K. Keegan (Bar. No. 12237)
Assistant General Counsel
Attorneys for Respondent/Defendant
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CERTIFICATE OF SERVICE

I certify that I am an employee of the Nevada State Board of Pharmacy, and that on

this 23 of November 2022, I served a true and correct copy of the foregoing document by

electronic service though the Court’s electronic filing system to the following:

Sadmira Ramic, Esq.

Christopher M. Peterson, Esq.

Sophia Romero, Esq.

American Civil Liberties Union of Nevada

601 South Rancho Drive, Suite B-11

Las Vegas, NV 89106

Email: ramic@aclunv.org
peterson@aclunv.org

romero@aclunv.org
Attorneys for Petitioners/Plaintiffs

/s/ Brett Kandt

BRETT KANDT

General Counsel

Nevada State Board of Pharmacy
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