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AARON D. FORD CLERK OF THE COURT
Attorney General
Steve Shevorski (Bar No. 8256)
Chief Litigation Counsel
Akke Levin (Bar No. 9102)
Senior Deputy Attorney General
Kiel B. Ireland (Bar No. 15368C)
Deputy Attorney General
Office of the Attorney General
555 E. Washington Ave, Suite 3900
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(702) 486-3420 (phone)
(702) 486-3773 (fax)
sskevorski@ag.nv.gov
alevin@ag.nv.gov
kireland@ag.nv.gov
Attorneys for Defendants

DISTRICT COURT
CLARK COUNTY, NEVADA

COYOTE SPRINGS INVESTMENT, LLLC, a  Case No. A-20-820384-B
Nevada Limited Liability Company; Dept. No. XIII
COYOTE SPRINGS NEVADA, LLC, a

Nevada Limited Liability Company; and
COYOTE SPRINGS NURSERY, LLC, a

Nevada Limited Liability Company,

VS.

NOTICE OF REMOVAL TO
FEDERAL COURT
Plaintiffs,

STATE OF NEVADA, on relation to its
DIVISION OF WATER RESOURCES,
DEPARTMENT OF CONSERVATION AND
NATURAL RESOURCES, TIM WILSON,
NEVADA STATE ENGINEER; and DOES I
through X,

TO:

TO:

Defendants.

CLERK OF THE COURT FOR THE EIGHTH JUDICIAL DISTRICT OF THE
STATE OF NEVADA

WILLIAM L. COULTHARD, COULTHARD LAW, PLLC, counsel for
Plaintiffs

PLEASE TAKE NOTICE THAT Defendants STATE OF NEVADA, on relation to

its DIVISION OF WATER RESOURCES, DEPARTMENT OF CONSERVATION AND
NATURAL RESOURCES, TIM WILSON, NEVADA STATE ENGINEER, by and through

Page 1 of 3
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their counsel of record, have removed this action to the United States District Court for the
District of Nevada pursuant to 28 U.S.C. § 1441(a). A true copy of the Notice of Removal
filed in the United States District Court for the District of Nevada is attached hereto as
Exhibit A.

DATED this 2rd day of October, 2020.

AARON D. FORD
Attorney General

By: /sl Akke Levin
Steve Shevorski (Bar No. 8256)
Chief Litigation Counsel
Akke Levin (Bar No. 9102)
Senior Deputy Attorney General
Kiel B. Ireland (Bar No. 15368C)
Deputy Attorney General
Attorneys for Defendants

Page 2 of 3
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CERTIFICATE OF SERVICE

I hereby certify that I electronically filed the foregoing document with the Clerk of

the Court by using the electronic filing system on the 2nd day of October, 2020, and e-

served the same on all parties listed on the Court’s Master Service List.

/s! Traci Plotnick

Traci Plotnick, an employee of the
Office of the Attorney General
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Case 2:20-cv-01842 Document 1 Filed 10/02/20 Page 1 of 4

AARON D. FORD
Attorney General
Steve Shevorski (Bar No. 8256)
Chief Litigation Counsel
Akke Levin (Bar No. 9102)
Senior Deputy Attorney General
Kiel B. Ireland (Bar No. 15368C)
Deputy Attorney General
Office of the Attorney General
555 E. Washington Ave, Ste. 3900
Las Vegas, NV 89101
(702) 486-3420 (phone)
(702) 486-3773 (fax)
sskevorski@ag.nv.gov
alevin@ag.nv.gov
kireland@ag.nv.gov
Attorneys for Defendants

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

COYOTE SPRINGS INVESTMENT, LLC, a | Case No.
Nevada Limited Liability Company;
COYOTE SPRINGS NEVADA, LLC, a
Nevada Limited Liability Company; and
COYOTE SPRINGS NURSERY, LLC, a
Nevada Limited Liability Company, DEFENDANTS’ NOTICE OF
REMOVAL TO FEDERAL COURT
Plaintiffs,

VS.

STATE OF NEVADA, on relation to its
DIVISION OF WATER RESOURCES,
DEPARTMENT OF CONSERVATION AND
NATURAL RESOURCES, TIM WILSON,
NEVADA STATE ENGINEER; and DOES I
through X,

Defendants.

Under 28 U.S.C. §§1331, 1441, 1446, Defendants State of Nevada ex rel. Division of
Water Resources, Department of Conservation and Natural Resources, and State Engineer
Tim Wilson (“Defendants”) remove Case No. A-20-820384-B, from Nevada’s Eighth Judicial
District Court to the United States District Court, District of Nevada.

1. Plaintiffs Coyote Springs Investment LLC, Coyote Springs Nevada LLC, and
Coyote Springs Nursery LLC (“Plaintiffs”) filed their complaint against Defendants on
August 28, 2020. Ex. A.

Page 1 of 4
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Case 2:20-cv-01842 Document 1 Filed 10/02/20 Page 2 of 4

2. Plaintiffs served a copy of the summons and complaint on Defendants and the
Nevada Attorney General’s Office on September 3, 2020. Ex. B.

3. Plaintiffs assert Defendants’ alleged actions took Plaintiffs’ water rights and
deprived them of all economical beneficial use of their property in Coyote Springs, Nevada.
Ex. A, 9 3.

4, This Court has subject matter jurisdiction under 28 USC § 1331 because
Plaintiffs’ first through fifth claims for relief arise under the United States Constitution.

5. Plaintiffs in their first through fifth claims for relief allege violations of the
Fifth and Fourteenth Amendment to the United States Constitution and seek damages
under 42 U.S.C. § 1983.1 Ex. A at 25-30.

6. Plaintiffs allege various inverse condemnation theories and seek just
compensation and pre-condemnation damages. They allege that Defendants’ actions took
Plaintiffs’ property, “which requires compensation under the Fourteenth Amendment to
the United States Constitution[.]” Id. 49 51, 57, and 62.

7. Plaintiffs also allege that Defendants took various actions that violated the
Equal Protection and Privileges and Immunities Clauses of the Fourteenth Amendment to
the United States Constitution. Id. 49 65-68 and 71-73.

8. This Court has supplemental jurisdiction under 28 USC § 1367(a) because
Plaintiffs’ State Constitutional inverse condemnation theories embedded in its first
through fifth claims for relief and its sixth claim for relief arise from the same common
nucleus of operative facts as their federal inverse condemnation theories.

9. No consent from other defendants is required under 28 U.S.C. § 1446(b)(2)A).
Removal is unanimous. Defendants are the only defendants to this action. Accordingly,

they may remove Plaintiffs’ action to federal court.

1 The Fifth Amendment’s Just Compensation Clause is applicable to the States via the
Fourteenth Amendment to the United States Constitution. Webb's Fabulous Pharmacies,
Inc. v. Beckwith, 449 U.S. 155, 160 (1980).

Page 2 of 4
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Case 2:20-cv-01842 Document 1 Filed 10/02/20 Page 3 of 4

10. Removal to this Court is proper under 28 USC § 1446(a). Nevada’s Eighth
Judicial District Court, where the action lies, is in this Court’s district and division.

11. Defendants’ removal is timely under 28 U.S.C. § 1446(b). Defendants filed
their Notice within 30 days of the service date, September 3, 2020. Ex. B, supra.

12.  Defendants will promptly serve written notice of this Notice of Removal on
Plaintiff’s counsel and file the same with the Clerk of the Eighth Judicial District Court for
the State of Nevada under 28 U.S.C. § 1446(d).

13.  Defendants have not yet responded to Plaintiffs’ complaint.

14. By removing this action from the Eighth Judicial District Court for the State
of Nevada to this Court, the Defendants do not waive any defenses available to them.

15. By removing this action from the Eighth Judicial District Court for the State
of Nevada to this Court, the Defendants do not admit any of the allegations in Plaintiffs’
complaint.

DATED this 2nd day of October, 2020.

AARON D. FORD
Attorney General

By:_ /s/ Akke Levin
Steve Shevorski (Bar No. 8256)
Chief Litigation Counsel
Akke Levin (Bar No. 9102)
Senior Deputy Attorney General
Kiel B. Ireland (Bar No. 15368C)
Deputy Attorney General
Attorneys for Defendants

Page 3 of 4
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CERTIFICATE OF SERVICE

I hereby certify that I electronically filed the foregoing document with the Clerk of
the Court by using the electronic filing system on the 2nd day of October, 2020.

I certify that some of the participants in this case may be registered electronic filing
systems users and will be served electronically. For those participants in the case that are
not registered electronic filing system users, service was made by depositing a copy of the
above-referenced document for mailing in the United States Mail, first-class postage
prepaid, at Las Vegas, Nevada to the following unregistered participants:

William L. Coulthard, Esq.
Coulthard Law PLLC

840 South Rancho Drive, #4-627
Las Vegas, Nevada 89106
Attorneys for Plaintiffs

/s/ Traci Plotnick
Traci Plotnick, an employee of the
Office of the Attorney General

Page 4 of 4
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COMP (CIV)

William L. Coulthard, Esq.
Nevada Bar No. #3927
Coulthard Law PLLC

840 South Rancho Drive #4-627
Las Vegas, Nevada 89106

(702) 898-9944
wlc@coulthardlaw.com

Attorneys for Plaintiffs CS-Entities
DISTRICT COURT

CLARK COUNTY, NEVADA

Coyote Springs Investment LLC, a Nevada | Case No.
Limited Liability Company, Coyote Springs | Dept. No.
Nevada LLC, a Nevada limited liability
company, and Coyote Springs Nursery LLC,a | COMPLAINT FOR DAMAGES;
Nevada limited liability company,
AND,

Plaintiffs,
V. DEMAND FOR JURY TRIAL

STATE OF NEVADA, on relation to its | Exempt From Arbitration:

Division of Water Resources, Department of | Action for Inverse Condemnation with
Conservation and Natural Resources, Tim | Damages Far in Excess of $50,000
Wilson, Nevada State Engineer; and Does I
through X.

Defendants.

COME NOW Plaintiffs COYOTE SPRINGS INVESTMENT LLC, a Nevada limited
liability company, COYOTE SPRINGS NEVADA LLC, a Nevada limited liability company,
and COYOTE SPRINGS NURSERY LLC, a Nevada limited liability company (collectively the
“CS-Entities” and or “Plaintiffs”), by and through their counsel, William L. Coulthard Esq., of
Coulthard Law PLLC, and hereby complain and allege against Defendants STATE OF
NEVADA, on relation to its Division of Water Resources, Department of Conservation and

Natural Resources, Tim Wilson, Nevada State Engineer; and DOES I through X, as follows:
1
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I
PARTIES AND JURISDICTION

1. Plaintiffs COYOTE SPRINGS INVESTMENT LLC, a Nevada limited liability
company (“CSI”’), and COYOTE SPRINGS NEVADA LLC, a Nevada limited liability company
(“CS-Nevada”), and COYOTE SPRINGS NURSERY LLC, a Nevada limited liability company
(“CS-Nursery”) and when referred to together, CSI, CS-Nevada and CS-Nursery shall be referred
to as the “CS-Entities”; each of which such entities were formed under the laws of the State of
Nevada and collectively are the owners of all of Coyote Springs, a Master Planned development
measuring roughly 42,100 acres located in both Clark and Lincoln County, Nevada. A portion of
Coyote Springs land measuring approximately 6,881 acres has been planned, designed, mapped,
approved and partially constructed as a Major Project in Clark County, Nevada, along with an
additional 6,219 acres managed by CSI, of designated conservation land subject to a lease from
Bureau of Land Management. Coyote Springs is located approximately 50 miles north of Las
Vegas, Nevada. As a critical and necessary part of its Master Planned development and approved
Major Project, the CS-Entities also own certain acre feet annually (“afa”) of certificated and
permitted Nevada ground water rights in the Coyote Spring Valley.

2. Plaintiffs are informed and believe and thereupon allege that Defendant STATE
OF NEVADA, on relation to its Division of Water Resources, Department of Conservation and
Natural Resources, and Tim Wilson its State Engineer (hereinafter the “State” and/or the “State
Engineer”) has taken actions, as will be more particularly described herein, in contravention of
CS-Entities” Master Planned Major Project development rights and its existing permitted and
certificated Nevada water rights at Coyote Springs, Nevada

3. Plaintiffs are informed and believe and thereupon allege that the State’s actions,
as will be more particularly described herein, rise to the level of an unconstitutional taking of CS-
Entities’ permitted and certificated water rights as detailed herein, and that the taking of such
water rights by the State has left the CS-Entities with no economical beneficial use of its real

estate and its master planned development property in Coyote Springs, Nevada.
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4, The true names and capacities, whether individual, corporate, associates or
otherwise, of Defendants herein designated as DOES I through X inclusive are unknown to the
Plaintiffs CS-Entities at this time, who therefor sue said Defendants by such fictitious names.
Plaintiffs are informed and believe and thereon allege that each of said DOES Defendants may
have conspired with the State and/or participated in the wrongful events and happenings and
proximately caused the injuries and damages herein alleged. Plaintiffs may, as allowed under
NRCP 15, seek leave to amend this Complaint to allege their true names and capacities as they
are ascertained.

5. Venue is proper in this Eighth Judicial District Court, Clark County, Nevada, as
the Coyote Springs Development, and its approved Clark County Major Project under Clark
County Code Title 30, is located in Clark County, Nevada. Moreover, many of the claims and
the underlying facts arose, and the causes of action plead herein, relate to certain of the CS-
Entities’ real property rights, including but not limited to its approved Clark County Major Project
Development rights, and the prohibited and wrongful delay and blocking of CS-Entities’ use and
enjoyment of its Clark County real property, including but not limited to, its certificated and
permitted water rights in Clark County, Nevada. Finally, many of the witnesses in this case reside
in Clark County, Nevada.

1L
STATEMENT OF FACTS

A. CS-Entities’ Coyote Springs Master Plan Development.

6. Coyote Springs, Nevada is a master-planned community being developed by
Plaintiff CS-Entities in Clark County and Lincoln County, Nevada. The Coyote Springs property,
in its entirety, consists of roughly 42,100 acres, or 65 square miles, located approximately 50
miles north of Las Vegas. It is bordered by the Delamar Mountains to the north, the Meadow
Valley Mountains to the east, State Route 168 to the south and U.S. 93 to the west. Approximately
one-third of the CS-Entities lands (13,100 acres) lie within Clark County, Nevada and the

remaining two-thirds of the lands (29,000 acres) are located in Lincoln County, Nevada.
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7. For the past 15 years, CS-Entities have completed, submitted, and processed land
use entitlements and zoning applications, permits and approvals for its Coyote Springs’ master
planned community. CS-Entities have submitted and obtained multiple government and
regulatory approvals for infrastructure, maps and plans, including tentative maps, submitted and
recorded large parcel maps, parent final maps for purpose of subsequent residential subdivision
maps and related property development and sales, all in furtherance of its planned development
of the Coyote Springs master planned community (the “Coyote Springs Master Planned
Community”). These zoning, land use and construction applications and permits have been
submitted to numerous Federal, State and County agencies including the State, the State Engineer,
the Clark County — Coyote Springs Water Resources General Improvement District (“CS-GID”),
the Las Vegas Valley Water District (“LVVWC”), Clark County Water Reclamation District
(“CCWRD?”), and Clark County, Nevada. These CS-Entities’ submittals, approvals, subsequent
design, construction and construction approvals consistent with such land use entitlements and
approvals were all done in reliance on and in furtherance of, and in support of the CS-Entities’
Coyote Springs Master Planned Community development and investment backed expectations
and their efforts to design, develop, construct, sell and operate the Coyote Springs Master Planned
Community.

B. Clark County Approves Coyote Springs as a Clark County Title 30 Major
Project and Enters Into A Comprehensive Development Agreement with the
CS-Entities.

8. As part of its ongoing efforts to develop the Coyote Springs Master Planned
Community, the CS-Entities submitted and obtained Clark County’s approval of Coyote Springs
as a Major Project, pursuant to Clark County (“CC”) Code 30.20.30, and further submitted and
obtained Clark County’s approval of the following Major Project development submittals:

a. Coyote Springs Concept Plan (MP-1424-01) approved on February 6,

2002.

b. Coyote Springs’ Public Facilities Needs Assessment (PFNA) area (MP-

0540-02) approved on May 22, 2002.
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c. Coyote Springs Specific Plan (MP-0853-02) was first approved on August
7,2002, and then later amended on August 2, 2006, and then again amended and approved
on September 17, 2008 (MP-0760-08).

d. CS-GID created by Ordinance by the Clark County Board of County
Commissioners in October 2006, subject of Clark County Board of Commissioners
Ordinance # 3456, Bill # 10-17-06-2, along with the initiating Service Plan and operating
agreement among developers and LVVWD and the Clark County Water Reclamation
District, all for purposes of operating and providing water and wastewater services in the
Coyote Springs Project.

e. Coyote Springs’ zone change request (ZC-1401-02) which included master
development agreement (DA-1400-02) for the Coyote Springs Master Planned
Community was approved on December 18, 2002 pursuant to Development Agreement
Ordinance #2844 that was effective January 1, 2003, and later amended by that certain
First Amendment and Restatement to Development Agreement dated August 4, 2004 and
recorded September 16, 2004 in Clark County Official Records as Book 20040916-
0004436.

f. In 2003, a use permit, UC-1493-03, was approved for a water pumping
station, power substation, and other related ancillary structures, and another use permit,
UC-0335-04 was approved for power transmission lines on April 8, 2004.

g. Approved 125-acre Tourist Commercial zoning that includes a 40-acre
Gaming Enterprise District approved on December 17, 2008 (ZC-0947-08), and the
conditions therein extended until December 2024, pursuant to ET 0184-16 which was
approved on February 8, 2017.

h. Many other zoning and land use plan approvals have been similarly
pursued and approved for the Coyote Springs Master Planned Community by Clark

County.

All of the above, when taken together with all other CS-Entities’ approvals and entitlements, will

be referred to herein as the “CS-Entities’ Approved Major Project”.

5
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9. CS-Entities” Approved Major Project status, confirmed by County Ordinances,
authorizes the CS-Entities’ development and completion of its Approved Major Project. CS-
Entities’ Approved Major Project has likewise been designed and pursued in furtherance of the
CS-Entities’ investment backed development expectations when it acquired the Coyote Springs
property and its Coyote Springs’ ground water rights in the late 1990’s. CS-Entities assert and
allege that their Approved Major Project status further vests certain additional Major Project
development rights for the Coyote Springs Development.

C. CS-Entities Spend Years and Hundreds of Millions of Dollars Developing
Coyote Spring Master Planned Community In Furtherance of Their
Reasonable Investment Backed Expectations and In Reliance Upon
Government Approvals.

10. In furtherance of its investment backed expectations and its Approved Major
Project, CS-Entities have further been preparing and processing permits and construction plans
and have obtained numerous approvals for community infrastructure, construction maps and
plans, including recorded large parcel, parent final maps for purpose of subsequent residential
subdivision maps, for development of the Coyote Springs Development with numerous agencies,
including the State, and its State Engineer, LVVWD, CCWRD, Clark County Water Reclamation
District (“CCWRD”), CS-GID, and Clark County. Multiple permits, applications, improvements,
maps and plans have been approved and the CS-Entities have designed, developed, and
constructed significant infrastructure improvements to support the Coyote Springs Master
Planned Community and its investment backed expectations. Specifically, CS-Entities
constructed and are operating a $40,000,000 Jack Nicklaus Signature designed golf course open
to the public since May 2008, a 325 acre flood control detention basin, which is the subject of a
dam permit issued by the Defendant State and its State Engineer, a groundwater treatment plant,
including two 1,000,000 gallon water storage tanks designed and constructed to culinary water
standards, a wastewater treatment plant and initial package treatment plant, all of which have been
considered and approved by the Defendant State and its Nevada Department of Water Resources,
and associated electrical power facilities, including a three megawatt electrical substation and

appurtenant equipment. CS-Entities have also constructed four groundwater production wells
6
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(Well 1, Well 2, Well 3, and Well 4), two of which, Well 1 and Well 4, are in full operational use
at the present time and were constructed to culinary municipal well standards as required by the
LVVWD on behalf of the CS-GID, all approved by the State and its State Engineer in 2013, with
significant enhancements to make them compliant with municipal well standards at a cost in
excess of $20,000,000. Moreover, and with the approvals of the various government agencies,
including the State and subdivisions of the State, CS-Entities developed, permitted, and
constructed miles of roads and streets and installed miles of associated underground utilities,
including water, treated water / wastewater, fiber-optic, electric lines and a 3 megawatt substation,
in the Coyote Springs Development. The total cost of construction and acquisitions for these
improvements and associated processing is well over $200,000,000. This development, and its
associated development costs, have all been incurred based upon the CS-Entities’ reasonable
investment backed expectations, in compliance with all submitted and approved plans, done in
furtherance of its Approved Major Project and Development Agreement related thereto, done in
furtherance of its real property rights, and with assurance and reliance upon the State and the State
Engineer’s approval of the use and enjoyment of its certificated and permitted water rights the
CS-Entities acquired in the Coyote Spring Valley in support of the Coyote Springs planned
development and Approved Major Project.

11. When CS-Entities acquired the Coyote Springs real property, and its certificated
and permitted water rights to be used in its Master Planned Development, it had reasonable
investment backed expectations that it would be able to develop, construct, market and sell its
Master Planned Community and their Approved Major Project. Moreover, CS-Entities have
relied upon and taken extensive action at the Coyote Springs Development based in large part
upon the approvals of the agencies listed above, but most particularly those of the State and its
State Engineer, to proceed with its Master Planned Development and construction projects. CSI,
in particular has relied on the approvals of the State, and its State Engineer, recognizing that CSI
could use its certificated and permitted water rights in the Coyote Springs Development in order

to support operation of the golf course, all of its construction efforts, and ultimately to support
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the approved residential and commercial development planned for the Coyote Springs Master
Planned Development and Approved Major Project.

D. CSI’s Permitted and Certificated Water Rights.

12.  In furtherance of its investment backed expectations, and as a necessary component
of the Coyote Springs Master Planned Development, CSI acquired rights to 4600 acre feet
annually (“afa”) of permitted Nevada water rights in the Coyote Spring Valley. Specifically, CSI
holds and perfected 1500 afa under Permit 70429 (Certificate 17035) of which 1250 afa were
conveyed to the CS-GID to be used for the Coyote Springs Development, with the remaining 250
afa still owned by CSI. CSI also holds 1000 afa under Permit 74094 of which 750 afa were
conveyed to the CS-GID to be used for the Coyote Springs Development, with the remaining 250
afa still owned by CSI. CSI also holds 1140 afa under Permit 70430. CSI, in reliance upon
moving forward with the Coyote Springs Development, relinquished 460 afa of Permit 70430,
under Permit 70430 RO1, back to the STATE in care of the State Engineer in accord with the US
Fish and Wildlife Service as mitigation for any potential Muddy River instream water level flow
decreases potentially associated with the CS-Entities’ Approved Major Project for the purpose of
furthering the survival and recovery of the endangered Moapa dace fish. CSI also holds 500 afa
under Permit 74095. In the event that CS-GID is unable or unwilling to supply any of these
Water Rights to CS-Entities’ Approved Major Project and approve and sign-off on large lot and
subdivision maps, and proceed with permits, approvals, inspections, and certificates of
occupancy, which is the case following the State actions described herein, all 2000 afa of the
Water Rights previously transferred by CSI, to CS-GID, revert back to CSI pursuant to that certain
Amended and Restated Coyote Springs Water and Wastewater Multi-Party Agreement dated July
7,2015.

13. CS-Entities are informed and believe and thereupon assert that as of the date hereof
the total amount of certificated and permitted Nevada groundwater rights owned by CSI is 2140
afa; the total amount owned by CS-GID is 2000 afa; and, 460 afa has been relinquished for the
purpose of furthering the survival and recovery of the Moapa dace (collectively all 4600 afa are

referred to herein as, “CS-Entities’ Water Rights”). Importantly, the 460 afa of CS-Entities’
8
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permitted and certificated water rights previously relinquished by CSI to the State in care of the
State Engineer, and in accord with the US Fish and Wildlife Service, was done in furtherance of
the survival and recovery of the Moapa dace, an endangered fish that lives within the headwater
springs of the Muddy River, pursuant to agreement among the State, the State Engineer, LVVWD
and SNWA and others, in order to mitigate potential harms to the Moapa dace that may arise in
connection with the CS-Entities’ use of ground water at its planned Coyote Springs Master
Planned Development. CS-Entities assert that the State, though its State Engineer’s actions of
unlawful regulation and restriction of CS-Entities use of its Water Rights allegedly to help protect
Muddy River water flow levels for the benefit of the Moapa dace fish are an unlawful and
unconstitutional exaction by the State. The CS-Entities have previously relinquished 460 afa of
its Water Rights, as mitigation for its development of Coyote Springs. The State’s recent actions
as described herein place an unreasonable and unfair burden on the CS-Entities for protection of
the Moapa dace that should more appropriately be borne by the public as a whole and not the CS-
Entities individually.

14.  CS-Entities are informed and believe and thereupon allege that the State, through
its State Engineer’s most recent decisions, orders, and actions described herein, and most recently
memorialized in the State Engineer’s Order 1309 dated June 15, 2020, has wrongfully taken at
least 3640 afa, and possibly all 4140 afa of, the CS-Entities” Water Rights; and if the CS-Entities
are not allowed to develop the Coyote Springs Master Planned Community, then the 460 afa
relinquished for the survival and protection of the Moapa dace is a further wrongful and
unconstitutional take from the CS-Entities. This wrongful “take” of CSI’s Water Rights has, as
the State Engineer is well aware, further effectuated a wrongful and illicit “take” of all of the CS-
Entities” economical beneficial use of its property and of the ability to develop its Approved
Major Project and the Coyote Springs Master Planned Development.

E. History of Wrongful State Actions Related to CS-Entities’ Water Rights.

15.  After CSI acquired the Water Rights described above, CSI and others applied for
additional water rights in the Coyote Springs Valley. In response to CSI’s new applications and

the applications of others, in 2002, the State, through then State Engineer, Hugh Ricci, issued
9

CS10020




Las Vegas, Nevada 89106
(702) 989-9944

COULTHARD LAW, PLLC
840 South Rancho Drive #4-627

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:20-cv-01842 Document 1-2 Filed 10/02/20 Page 12 of 97

Order 1169 which held in abeyance these pending applications. Order 1169 determined that there
was insufficient information and data concerning the deep carbonate aquifer from which the water
would be extracted for the State Engineer to make a decision on new water rights applications,
including CS-Entities’ then pending applications. The State Engineer further ordered a
hydrological study of the basins. In doing so, the State Engineer recognized that certain parties,
including CS-Entities, already had an interest in water rights permitted from the carbonate aquifer
system, thereby acknowledging the existence and validity of CS-Entities’ Water Rights. The
State Engineer ordered a study of the carbonate aquifer over a five-year period during which 50%
of the water rights currently permitted in the Coyote Spring Valley Basin were to be pumped for
at least two consecutive years. The applicants, which included CS-Entities, were to pay for the
studies and were to file a report with the State Engineer within 180 days of the end of the fifth
consecutive year.

16. Following the issuance of Order 1169, and in furtherance of its ongoing Coyote
Springs development plans, CS-Entities along with other applicants engaged in pump tests of the
wells in the Coyote Spring Valley basin from 2010 to 2012 and filed their reports in 2013. In
January 2014, the State Engineer issued Ruling 6255 which found that the new applications to
appropriate groundwater in the Coyote Spring Valley basin could cause a decrease in flows at
existing springs and could impact prior appropriated existing water rights. The State Engineer
further determined that this potential conflict with existing rights was not in the public interest
and that allowing appropriation of additional groundwater resources could impair protection of
springs and the habitat of the Moapa dace, an endangered species that lives in the headwaters of
the Muddy River. In Ruling 6255, the State Engineer then denied the pending applications for
new water rights based on the lack of unappropriated groundwater at the source of supply, that
the proposed use would conflict with existing water rights in the Order 1169 basins, and the
proposed use would threaten and prove detrimental to the public interest. Importantly, Ruling
6255 worked to protect existing water rights, including CS-Entities’ Water Rights, from any new
appropriations by denying the pending applications on the basis that existing water rights, such

as CS-Entities’ rights, must be protected.
10
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17.  Consistent with its reasonable investment backed expectations to develop its
Master Planned Community, and in further reliance on the State and its State Engineer’s
aforementioned Ruling 6255 protecting its certificated and permitted water rights, CS-Entities
have pumped for beneficial use, and continued to pump between 1400 and 2000 acre feet annually
from its wells in the Coyote Spring Valley Basin. Currently, approximately 1100 afa are pumped
to support the existing and operational golf course, and the rest of the water is pumped to support
its planned Master Plan construction activities.

18. CS-Entities have adopted, and Clark County has approved via its Major Plan
Approval and Development Agreement, an aggressive water conservation plan for Coyote
Springs. This plan includes significant reuse of water that is pumped from the groundwater,
including use of recycled water on its golf courses, common areas, and public parks. CS-Entities’
water conservation goals are aimed at a limitation on the use of water for each developed lot in
its development to 0.36 acre feet per year. It is the intent that the effluent from the Coyote Springs
Development’s wastewater treatment plant will be recycled within the development and any
portion not reused for irrigation will be allowed to be re-injected and recharge the aquifer. To
effectuate these plans, an affiliate to CS-Entities was formed to hold the rights to the re-use water
from the wastewater treatment facility and that entity, Coyote Springs Reuse Water Company
LLC holds permits 77340, 77340-S01 and 77340-S02, which are specifically reuse water permits,
for treated wastewater to be used within the Coyote Springs community.

19. With the CS-Entities’ Water Rights and all of their Approved Major Project
entitlements contemplated and as were approved, CS-Entities intended to support thousands of
residential units within its Master Planned Community subdivisions, plus related resort,
commercial and industrial development. Return flows from the proposed subdivision and effluent
from its treatment plants owned by Coyote Springs Reuse Water Company LLC were to be
returned to the aquifer or recycled for use at Coyote Springs. Unfortunately, and as alleged herein,
in violation of CS-Entities’ historic reasonable investment backed development expectations, the

State, has taken oppressive and wrongful actions to wrongfully delay and preclude CS-Entities

11
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from moving forward with their design, development and construction of the Coyote Springs
Master Planned Development.
F. The State, Commences Efforts to Wrongfully Interfere With CS-Entities’
Water Rights and Development Efforts at Coyote Springs.

20.  The CS-Entities are informed and believe, and thereupon alleges that LVVWD
purportedly acting as the manager of the CS-GID, sent an unsolicited letter dated November 16,
2017 to the State, and its State Engineer, which sought “to solicit [the State Engineer’s] opinion
whether Coyote Spring Valley groundwater can sustainably supply water for the Coyote Springs
Master Plan project.” Through its response to this letter, the State commenced its efforts to
wrongfully interfere with CS-Entities’ use and enjoyment of its certificated and permitted water
rights and CS-Entities’ continuing efforts to develop and construct its Coyote Springs Master
Planned and Approved Major Project.

21. Despite the fact that LVVWD’s November 16, 2017, letter acknowledged that
State Engineer’s Ruling 6255 “did not invalidate any existing water rights, including those held
by [Coyote Springs Water Resource General Improvement District] GID and [CSI] Developers™
at Coyote Springs, LVVWD asserted that “we [LVVWD] are not convinced that Coyote Spring
Valley groundwater can sustainably support the CSI Approved Major Project given endangered
species issues in the Muddy River and impacts to senior water rights.” 1d. Finally, the LVVWD
November 16, 2017 letter sought an opinion from the State Engineer as to whether the State
Engineer’s “office would be willing to execute subdivision maps for the [Coyote Springs] Project
if such maps were predicated on the use of groundwater owned by the GID or [CSI] Developers
in Coyote Spring Valley”. Id.

22. The State received and took action to respond to LVVWD’s November 16, 2017
letter despite the fact that no person or entity had asserted an alleged conflict or impairment
regarding pumping and use of the CS-GID or CS-Entities’ water rights in Coyote Springs.

23. CS-Entities are informed and believe, and thereupon allege that the State accepting

and acting upon LVVWD’s November 16, 2017 letter:

12
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(1) wrongfully interfered with CS-Entities’ use and enjoyment of their Water
Rights and continuing Master Planned and Approved Major Project development rights at Coyote
Springs;

(2) was wrongfully aimed at delaying and/or stopping CS-Entities’ ongoing
development of its Coyote Springs Project and use of their certificated, permitted and previously
unchallenged Water Rights; and,

(3) was wrongfully aimed at precluding CS-Entities’ use of its Water Rights in
the Coyote Spring Valley thus preventing development of the Coyote Springs Project, and
according to the State’s newly formulated theory of homogeneity of the hydrographic basins
(which is contested by the CS-Entities) comprising the Lower White River Flow System
identifying these basins incorrectly as a “single bathtub” arguably resulting in increased water
flows in the Muddy River and flowing to Lake Mead thereby increasing SNWA’s claim for return
flow credits and/or intentionally created surplus, which is then available for use by LVVWD and
SNWA in the Las Vegas Valley.

24.  CS-Entities are informed and believe and thereupon allege that the aforementioned
actions done by the State, were aimed at delaying and/or halting CS-Entities planned use of its
certificated and permitted Water Rights to develop the Coyote Springs Project with an end game
of asserting that unused CS-Entities’ Water Rights flow underground into the Muddy River
watershed and eventually into Lake Mead. While contested by CS-Entities, the State and others
will likely assert that these unused CS-Entities’ Water Rights will flow through the LWRFS into
the Muddy River Springs Area and the Muddy River, and will eventually flow downstream into
Lake Mead, thereby providing LVVWD and its affiliate SNWA, with additional water that can
be used and/or banked for use by these political entities in Southern Nevada as described in
SNWA’s reports and certifications to the U.S. Bureau of Reclamation, in the LVVWD / SNWA
Integrated Resource Plan(s) and annual Water Resource Plan(s), among others. The CS-Entities
assert that these recent State’s actions are driven in part by SNWA’s recent 2020 abandonment
of its long-planned pipeline for the pumping of groundwater from central Nevada into southern

Nevada.
13

CSI10024




COULTHARD LAW, PLLC

840 South Rancho Drive #4-627

Las Vegas, Nevada 89106

(702) 989-9944

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:20-cv-01842 Document 1-2 Filed 10/02/20 Page 16 of 97

H. The State’s Response to LVVWD November 16, 2017 Letter.

25. On May 16, 2018, and in response to LVVWD’s November 16, 2017 letter, the
State, through its State Engineer, sent a letter to LVVWD regarding Coyote Spring Valley Basin
Water Supply, with a copy to CS-Entities’ Representatives. A true and correct copy of the State
Engineer’s May 16, 2018 Letter is attached hereto as Exhibit “1”. In this correspondence, the
State asserted that the Order 1169 pump tests indicate that pumping at the level during the two
year pump test caused declines in groundwater levels and noted that monitoring of pumpage and
water levels has continued since completion of the pumping tests on December 31, 2012 and that
the additional data shows that groundwater levels and spring flows have remained relatively flat
while precipitation has been nearly average and the five basin carbonate pumping has ranged
between 9090 and 14766 acre feet annually during the years 2007 to 2017. See Interim Order
1303, Section IV final “whereas” clause, page 9.

26. The State Engineer's May 16, 2018 letter, the State Engineer publicly announced
that the amount of groundwater pumping that will be allowed in the five basin area (also known
as the “superbasin”) will be limited to the amount that will not conflict with the Muddy River
Springs or the Muddy River as they are the most senior rights in the five basin area. The State,
through its State Engineer, then further publicly announced that “carbonate pumping will have to
be limited to a fraction of the 40,300-acre feet already appropriated in the five basin area”. Id.
The State Engineer further stated:

Therefore, specific to the question raised in your November 16, 2017, letter,
considering current pumping quantities as the estimated sustainable carbonate
pumping limit, pursuant to the provisions found in Nevada Revised Statutes
Chapter 278, 533 and 534, the State Engineer cannot justify approval of any
subdivision development maps based on the junior priority groundwater
rights currently owned by CWSRGID (sic)[Coyote Springs Water Resources
General Improvement District] or CSI unless other water sources are
identified for development. (emphasis in original.)

These State actions effectively denied the CS-Entities the use and access to their Water
Rights and commenced a taking by the State of these Water Rights and associated Master

Planned development rights.
14
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27.  CS-Entities are informed and believe and thereupon asserts that the State
Engineer’s May 16, 2018 letter commenced a “take of CS-Entities’ property rights,
worked as a public announcement of the States’ intent to condemn and/or wrongfully take
CS-Entities’ Water Rights, and further worked to unreasonably delay CS-Entities’
continued development of its Approved Major Project development. CS-Entities further
contend that it was inappropriate, unreasonable, and oppressive for the State, and it’s State
Engineer, in response to an unsolicited inquiry by LVVWD, with no claim of conflict or
impairment of its water rights against the CS-Entities, to publicly announce its decision
and intent to manage groundwater resources “across the five-basin area” and that
“pumping will have to be limited to a fraction of the 40,300 acre-feet already appropriated
in the five-basin area”. Id.

28.  Following the State and its State Engineer’s May 16, 2018 public announcement
of its intent to condemn and/or take the CS-Entities’ Water Rights and effectively freeze CS-
Entities’ development rights, in communications by email between CS-Entities Representatives
and the State Engineer, on May 17, 2018, the State further announced that it “would not sign off
on CSI's subdivision maps to allow their approval if they were based on the water rights CS-
Entities owned or those previously dedicated to the Coyote Springs General Improvement District
CS-GID.” CSI asserts that such State action was unreasonable, oppressive and unlawful.

29. On May 18, 2018, in conversation with CS-Entities Representatives, the State
Engineer advised CS-Entities “not to spend one dollar more on the Coyote Springs Development
Project and that processing of CSI's maps had stopped”. This further evidences the State’s intent
and decision to wrongfully take CSI’s existing and certificated water rights and to further
unreasonably delay and eventually wrongfully take CS-Entities’ development rights at its Master
Planned Community. The State announced that it would prepare a new draft order that would
supersede or dramatically modify Order 1169 and Ruling 6255. The State, again through its State
Engineer, admitted that this is “unchartered territory and his [State Engineer] office has never
granted rights and then just taken them away”. These statements of the State Engineer further

confirm the State’s taking of CS-Entities’ Water Rights.
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30. On May 18, 2018, CS-Entities Representatives further inquired of the State
Engineer if anyone had filed an impairment claim or any type of grievance with regards to CSI's
and CS-GID's water rights and/or the pumping CS-Entities had performed over the last 12 years
at its Coyote Springs Master Planned Development. On May 21, 2018, the State Engineer
responded that no one has asserted a conflict or impairment regarding CSI's pumping of the CS-
GID and CS-Entities’ Water Rights.

31. In an effort to best protect its water and development rights and its investment
backed expectations, on June 8, 2018, CSI filed a Petition for Judicial Review of the State
Engineer's May 16, 2018 letter in this Court, challenging the decision by the State Engineer to
place a moratorium on the processing of CSI's subdivision maps. After a court-ordered settlement
conference the State Engineer rescinded his May 16, 2018 letter and agreed to “process in good
faith any and all maps or other issue submittals as requested by CSI, and/or its agents or affiliates
in accordance with the State Engineers’ ordinary course of business.”

32.  Recognizing its May 16, 2018 letter decision was unlawful and now rescinded, the
State Engineer began a public workshop process to review the water available for pumping in the
Lower White River Flow System ("LWRFS") which includes the Coyote Spring Valley basin.
On July 24, 2018, the State Engineer held a Public Workshop on the LWRFS and on August, 23,
2018, the State Engineer facilitated a meeting of the Hydrologic Review Team ("HRT"), a team
established under a 2006 Memorandum of Agreement (“MOA”) among some of the same parties.

33.  On September 7, 2018, the Office of the State Engineer issued two conditional
approvals of subdivision maps submitted for review by CSI. The first conditional approval was
for the Large Lot Coyote Springs—Village A, consisting of eight lots, common area, and rights
of way totaling approximately 643 acres in Clark County and requiring the statutory 2.0 afa per
lot, for a total of 16 afa. The second conditional approval was for the Coyote Springs—Village
A subdivision map, consisting of 575 lots, common areas and rights of way for approximately
142.71 acres in Clark County and requiring an estimate demand of 408.25 afa of water annually
based on .71 afa per residential unit. The two subdivision maps were conditionally approved by

the State Engineer subject only to a will serve letter from CS-GID and a final mylar map; the
16
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State Engineer confirmed that sufficient water existed to supply to these subdivisions without
affecting senior water rights in the Muddy River and the Muddy River Springs.

34. On September 19, 2018, the State Engineer held an additional Public Workshop
on the LWREFS and issued a Draft Order at the workshop for comment (the “Draft Order”). A
true and correct copy of the September 19, 2018 Draft Order is attached as Exhibit "2". The Draft
Order contained a preliminary determination that there were 9,318 afa of water rights with a
priority date of March 31, 1983, or earlier, that could be safely pumped from the LWRFS basins
without affecting the flows in the Muddy River and without affecting the endangered Moapa dace
fish. The Draft Order also contained provisions that would place a moratorium on processing of
all subdivision maps unless there was a demonstration that there was a showing to the State
Engineer's satisfaction that an adequate supply of water was available "in perpetuity" for the
subdivision. CS-Entities are informed and believe and thereupon allege that the “in perpetuity”
restriction was arbitrary, capricious, and unreasonable and not supported by law or State
precedent.

35.  On October 5, 2018, CSI-Entities sent a series of comment letters regarding the
Draft Order. CS-Entities commented upon the total lack of technical information that was
necessary to perform a comprehensive review of the State Engineer's conclusions in the Draft
Order. CS-Entities also pointed out to the State Engineer that his use of the 9,318 afa limit for
pumping in the basin was not supported by substantial evidence and that the State Engineer's own

data supported a figure of at least 11,400 afa that could be pumped without any effect on the flows

' Conditional approval letter for Tentative Subdivision Review No. 13217-T Permit None for Coyote

Springs — Village A; dated September 7, 2018, and signed by Mark Sivazlian, PE, Section Chief,
Water Rights for the Division of Water Resources, and specifically stating on page 4 thereof:
“Because there exist numerous mechanisms that may supply water to support Coyote Springs —
Village A...there exists justification to conditionally approved Coyote Springs Village — A, as
submitted.” And also see Conditional approval letter for Tentative Subdivision Review No. 13216-T
Permit None for Large Lot Coyote Springs — Village A; dated September 7, 2018, and signed by
Mark Sivazlian, PE, Section Chief, Water Rights for the Division of Water Resources, and
specifically stating on page 4 thereof: “Because there exist numerous mechanisms that may supply
water to support Large Lot Coyote Springs — Village A...there exists justification to conditionally
approved Large Lot Coyote Springs — Village A, as submitted.”

17
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in the Muddy River or any effects on the Moapa dace. CS-Entities’ technical expert, Mr. Steve
Reich, a qualified hydrogeologist from Stetson Engineering, after criticizing the State Engineer's
use of only three years of data, provided the following technical comments on the State Engineer's
Draft Order:

a. The observed data does not substantiate a direct relationship between
the recent three years of pumping and "relatively flat" groundwater levels and
spring discharge that support groundwater pumping of 9,318 acre-feet per year for
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the 6-Basin area.

b. An extended 14-year dry period, including two wetter than normal

years, occurred from 2000 through 2012.

c. Climate and climatic cycles play a significant role in assessing available

water supply.

d. Discharge at the Pederson Spring Complex is affected by local and
regional recharge as shown by response to l-year and multi-year climatic

conditions.

e. The relationship between local carbonate pumping and groundwater
levels in the [Muddy River Springs Area] MSRA [sic] is affected by recharge and
long-term climate. The impact to water levels from pumping in other basins is not

defined.

f. The effect of pumping in CSV [Coyote Spring Valley] on carbonate
groundwater levels in MSRA [sic] may be affected by groundwater barriers and

geologic structure.

g. Groundwater levels were declining in the MSRA at the early part of this

century when there was no pumping in the CSV.

h. Rainfall intensity and temporal distribution affect recharge and

subsequent groundwater levels in the 6-Basin area.

36. On October 23, 2018, CS-Entities provided additional comments on the

Draft Order noting again that the State Engineer's own data supported a determination that

the correct amount of pumping that could be sustained in the LWRFS was at least 11,400

afa and not 9,318 afa. However, even assuming that 9,318 afa was the correct number,

this would mean, based on CS-Entities’ Water Right priority date of March 31, 1983, that

CS-Entities should be permitted to pump at least 1,880 afa of water for its Approved Major

Project subdivisions. Importantly, and as further evidence of its unreasonable and

18
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oppressive conduct, the State, and its State Engineer have refused to acknowledge that the
1,880 afa was more than sufficient to support CSI's current proposed subdivision
developments that were conditionally approved by the Office of the State Engineer on
September 7, 2018. The State Engineer continued to unreasonably delay? the final
approval as to CS-Entities’ two conditionally approval maps despite the fact the State
Engineer's own analysis in the September 19, 2018 Draft Order determined that CSI could
pump at least 1,880 afa of water from the Coyote Spring Valley Basin in priority and
would be within the 9,318 afa of water that the State Engineer believed could be safely
pumped. After CS-Entities incurred extensive time, energy, and expenses related to
responding to and addressing the State’s proposed Draft Order, the State Engineer
abandoned the Draft Order outright and failed to process same as a final order. CS-Entities
assert that such actions were unfair, unreasonable, and designed to further delay and
frustrate CS-Entities’ efforts to continue its Master Planned Development.

37. On January 11, 2019, the State Engineer issued Interim Order 1303 (the
"Interim Order"). A true and correct copy of the January 11, 2019 Interim Order 1303 is
attached as Exhibit “3”. In the Interim Order, the State Engineer again declared, consistent
with its prior, now withdrawn May 18, 2018 letter, that Coyote Spring Valley, Muddy
River Springs Area, Hidden Valley, Garnet Valley, California Wash, and the northwestern
part of the Black Mountains Area are designated as a joint administrative unit for purposes
of administration of water rights, known as the Lower White River Flow System or the
Six-Basin Area. Interim Order 1303 also declared a temporary moratorium on approvals
regarding any final subdivision or other submissions concerning development and
construction submitted to the State Engineer for review. According to Interim Order 1303,

any such submissions shall be held in abeyance pending the conclusion of the public

2 CS-Entities’ representatives inquired as to the status of the maps submitted for processing several
times, via telephone and electronic-mail between August 15, 2019 and early January 2020, to no
avail, and the State Engineer would not meet or discuss any outstanding questions or concerns of

their office regarding the submittal.
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process to determine the total quantity of groundwater that may be developed within the
Lower White River Flow System. Interim Order 1303 does provide, however, that the
State Engineer may review and grant approval of a subdivision or other submission if a
showing can be made of an adequate and sustainable supply of water to meet the
anticipated "life of the subdivision." Unfortunately, the State Engineer continued its
unreasonable and oppressive delay practice as to CS-Entities pending subdivision map
submittals, the State Engineer again failed to address any of the technical and legal issues
raised by CS-Entities in its comments and failed to recognize that even under the State
Engineer's own analysis, there was more than sufficient water in the Six-Basin Area to
support CS-Entities current pending subdivision plans. These continuing delays were
unreasonable and oppressive actions that have and continue to effectuate an unlawful
taking of CS-Entities use and enjoyment of its Water Rights and Master Planned
Development rights.

L The State Failed to Finally Approve CSI’s Conditionally Approved
Subdivision Maps Despite Available Water for Such Development Under the State
Engineer’s Own Water Availability Analysis.

38.  CS-Entities have submitted, and attempted to fully process, certain Coyote Springs
Village A Development Maps required to move their Approved Major Project and Master Planned
Development forward. Specifically, CS-Entities have submitted and obtained Conditional

Approval to the following Village A development maps:

A. Village A — Large Lot Tentative Map (TM-18-500081) (8 Lots)

Submitted : May 14, 2018

CC Planning Commission Final Approval: July 3, 2018

Expires July 3, 2022

LVVWD Response Letter dated August 20, 2018

State of Nevada- Division of Water Resources on Sept. 7, 2018 —
Conditionally Approved subject to a will serve letter, and then as set
forth in Order 1303 a verifiable water source condition.

f. CSI satisfies verifiable water source condition on June 13, 2019, upon
submittal of Technical Report 053119.0 dated May 31, 2019 issued
by Stetson Engineering, Inc., to the State Engineer.

o a0 oe
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B. Village A — Large Lot Final Map (8 Lots)

a. Final Mylar Submitted to Division of Water Resources: June 13,
2019 -- No Response

b. Paper Map Reviews through Clark County with County Approval
“OK to Submit Final Mylar Map”

c. Paper Final Map submitted to LVVWD — Response Letter dated
September 12, 2018.

C. Village A — Parcels A-D Tentative Map (575 Residential Lots)

Submitted: June 11, 2018

Board of County Commissioners Approval: Aug. 8, 2018

Expires: July 3, 2020

LVVWD Response Letter date August 20, 2018

State of Nevada- Division of Water Resources on Sept. 7, 2018 —
Conditionally Approved subject to a will serve letter, and then as set
forth in Order 1303 a verifiable water source condition.

f. CSl satisfies verifiable water source condition on June 13, 2019, upon
submittal of Technical Report 053119.0 dated May 31, 2019 issued
by Stetson Engineering, Inc., to the State Engineer.

o o o

D. Village A — Parcel A-B Unit 1 Final Map (30 Lots) - Only Department of
Water Resources submittal

a. Paper Final Map only to DWRS: Dec. 4, 2018 - No Response from
Department of Water Resources.

(Collectively the “Conditionally Approved Maps”).

39.  On September 12, 2018, LVVWD sent the State Engineer correspondence
advising that LLVWD “in its capacity as manager of the Coyote Springs Water Resources
General Improvement District (GID), has reviewed the subject [Coyote Springs Village A]
subdivision map” and that based upon “the facts described in the Sate Engineer’s letter dated May
16, 2018, concerning the viability of groundwater rights previously dedicated to the GID by the
developer [CS-Entities], the uncertain resolution of the Lower White River Flow System
(“LWRFS”) workshop process initiated by the Division of Water Resources . . , and the
[LVVWD] District’s assessment of aquifer dynamics, potential conflicts with senior rights, and
potential adverse impacts to endangered species, the District is unable to confirm the availability

of water resources sufficient to support recordation of this map at this time”.
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40.  The State failed to issue final approval of these Conditionally Approved Village
A Maps, despite the fact that the State Engineer’s own Draft Order and Interim Order 1303 allow
development to proceed if conditions were met by the CS-Entities. Those conditions were met
on June 11, 2019, upon submittal of Technical Report 053119.0 issued by Stetson Engineering,
Inc. to the State Engineer, providing the necessary analysis that sufficient available water is
present to support this proposed Coyote Springs Village A development. CS-Entities asserts that
the State’s failure to finally approved the Conditionally Approved Maps was wrongful,
unreasonable and oppressive and have effectuated precondemnation damages, inverse
condemnation damages, and a wrongful taking of CSI’s property rights, including CSI’s Water
Rights and its development rights as to the Coyote Springs Master Planned Development and

Approved Major Project, in the Coyote Springs Valley.

J. The State Engineer Issues Order 1309 Which Effectuates A Take of CS-
Entities’ Water Rights and Its Master Planned Development Rights, and Has
Destroyed All Viable Economic Use of CS-Entities’ Property.

41. On June 15, 2020, the State, through its State Engineer, issued Order 1309.
Pursuant to its Order 1309, the State Engineer ordered, in relevant part:

1. The Lower White River Flow System consisting of the Kane Springs Valley, Coyote
Spring Valley, Muddy River Springs Area, California Wash, Hidden Valley, Garnet
Valley, and the Norwest potion of the Black Mountains Area as described in this
Order, is herby delineated as a single hydrographic basin.

2. The maximum quantity of groundwater that may be pumped from the Lower White
River Flow System Hydrographic Basin on an average annual basis without causing
further declines in Warm Springs area spring flow and flow into the Muddy River
cannot exceed 8,000 afa and may be less.

3. The maximum quantity of water that may be pumped from the Lower White Rive
Flow System Hydrographic Basin may be reduced if it is determined that pumping
will adversely impact the endangered Moapa dace.

4. All applications for the movement of existing groundwater rights among sub-basins

of the Lower White River Flow System Hydrographic Basin will be processed in
accordance with NRS 533.370.
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5. The temporary moratorium on the submission of final subdivision or other submission
concerning development and construction submitted to the State Engineer for review
established under Interim Order 1303 is hereby terminated.

6. All other matters set forth in Interim Order 1303 that are not specifically addressed
herein are hereby rescinded.

See State Engineer’s Order 1309 a true and correct copy of which is attached hereto as Exhibit
“4”.

42. The State Engineer’s Order 1309, in creating a new single super basin now known
as the Lower White River System Hydrological Basin (“LWRFS”) for these seven previously
stand-alone hydrological basins, with its limitation of the maximum quantity of groundwater that
may be pumped from the LWRFS on an average annual basis that “cannot exceed 8,000 afa and
may be less” effectuates a “take” of the CS-Entities Water Rights and its Master Planned
Approved Major Project development rights. Multiple legal challenges have been filed by
impacted parties, including CSI, to the State Engineer’s Order 1309. If Order 1309 is allowed to
stand, the State, will have effectuated an unlawful and unconstitutional take of CS-Entities’
property for which just compensation is due. Moreover, even with a judicial set aside of State
Engineer’s Order 1309, the State has occasioned a wrongful precondemnation delay and other
violations as claimed below, on CS-Entities for which compensation is now due and owing CSIL

43.  Immediately following its issuance of Order 1309, the State, through its State
Engineer, sent correspondence dated June 17, 2020 to CS-Entities regarding its “Final
Subdivision Review No. 13217-F” as to CS-Entities’ conditionally approved Coyote Springs
Village A subdivision maps, which provided for “eight large parcels intended for further
subdivision”. The State Engineer, relying upon the LWREFS as a single hydrological basin, stated
in part:

General: Coyote Springs Investment, LLC groundwater permits have priority dates
which may exceed the threshold of allowable pumping within the
definition of this order.

The State Engineer then took the following action:

Action: The Division of Water Resources recommends disapproval concerning
water quantity as required by statute for Coyote Springs Village A

23
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subdivision based on water service by Coyote Springs Water Resources
General Improvement District.
A true and correct copy of the State Engineer’s June 17, 2020 letter is attached hereto as Exhibit
“57.

44.  CS-Entities assert and thereupon allege that the State’s actions, and its application
of Order 1309 as to CS-Entities’ water rights and pending Coyote Springs Village A Maps,
effectively deprives the CS-Entities of all economically viable beneficial use of its property and
precludes and prevents the continued development of the Coyote Springs Master Planned
Community and Approved Major Project. The State’s action of joining multiple groundwater
basins into the single Lower White River Flow System (“LWRFS”) hydrographic basin and
reducing the “maximum quantity of groundwater that may be pumped from the LWRFS” is a
wrongful and unconstitutional “take” of CS-Entities” Water Rights and Master Planned
Community and Major Project development rights for which just compensation for such take is
due the CS-Entities. The United State Supreme Court stated in Lucas v. South Carolina Coastal
Council, 112 S.Ct. 2886, 120 L.Ed.2d 796, 505 U.S. 1003 (1992) that “when the owner of real
property has been called upon to sacrifice all economically beneficial uses in the name of the
common good, that is, to leave his property economically idle, he has suffered a taking.” CS-
Entities asserts that they have suffered such a taking and that just compensation for such taking
of its property rights is now due.

45. CSI has previously relinquished 460 afa of its certificated and permitted water
rights for protection of the Moapa dace endangered fish species and has committed to dedicate
5% of all additional water CSI acquires above 4600 afa and used to support its development.
Such water right mitigation contribution was aimed at mitigating the potential decrease in in-
stream water flows along the Muddy River to best protect the Moapa dace potentially caused by
the ground water pumping needed for the continued development of the Coyote Springs Master
Planned Development and Approved Major Project. To take the balance of CSI’s Water Rights
to further protect the Moapa dace, is an unfair and unreasonable burden placed upon CS-Entities

which should be more appropriately born by the public as a whole rather than on the CS-Entities
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individually. “[W]hen the owner of real property has been called upon to sacrifice all
economically beneficial uses in the name of the common good, that is to leave his property
economically idle, he has suffered a taking”. Lucas v. South Carolina Coastal Council, 505 U.S.
1003 (1982). In this matter, CS-Entities have been called upon, though State Order 1309, to
sacrifice all economically beneficial uses of its Water Rights and real property development rights
allegedly in the name of the common good, the protection of the Moapa dace, which is a taking
for which just compensation is required.

46. CS-Entities asserts that the aforementioned acts of the State, and its issuance and
application of Order 1309 by the State Engineer, effectuated a total regulatory taking of all of CS-
Entities” economically viable use of the entirety of its Coyote Springs property for which it is
entitled to an award of just compensation.

I11.
FIRST CLAIM FOR RELIEF
(Inverse Condemnation — Lucas Regulatory Taking)

47. CS-Entities incorporate the preceding paragraphs as if fully set for the herein.

48. The Nevada Supreme Court has previously recognized that the first right
established in the Nevada Constitution’s declaration of rights is the protection of a landowner’s
inalienable rights to acquire, possess and protect private property. The Nevada Supreme Court
further recognized “the Nevada Constitution contemplates expansive property rights in the
context of takings claims through eminent domain” and that “our State enjoys a rich history of
protecting private property owners against government taking.” McCarren Intern. Airport v.
Sisolak, 122 Nev. 645, 669, (2006). The United States Supreme Court has “recognized that
government regulation of private property may, in some instances, be so onerous that its effect
is tantamount to a direct appropriation or ouster — and that such “regulatory takings” may be
compensable under the Fifth Amendment” of the United States Constitution. Sisolak, 122 Nev.
at 662. Further, “the Supreme Court has defined “two categories of regulatory action that
generally will be deemed per se takings for Fifth Amendment Purposes.” Id. One such per se

regulatory taking occurs when a government regulation “completely deprives an owner of all
25
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economical beneficial use of her property.” ld. CSI-Entities asserts and alleges that the State’s
Orders, concluding in Order 1309, effectuates a per se regulatory taking and deprives CS-
Entities of all economical beneficial use of its property in Coyote Springs.

49. The State Engineer’s May 18, 2018 Letter, its purported “draft order” issued only
for delay, its 1303 Interim Order, its Order 1309, and its most recent June 17, 2020 “disapproval
concerning water quantity . . . for Coyote Springs Village A subdivision”, all have effectuated a
regulatory taking of CS-Entities’ Water Rights, its property, and its development rights which
requires compensation to CS-Entities (the “State Engineer’s Orders”). The State Engineer’s
Orders have had a massive, devasting and continuing economic impact on the CS-Entities and
their Coyote Springs Master Planned Development, blocked and interfered with CS-Entities’
reasonable and approved investment-backed expectations to design, develop, construct and sell
Coyote Springs Master Planned Development, and unfairly signaled out CSI to bear the burden
of protecting the Moapa dace that should more appropriately be borne by the public as a whole.
The Defendants’ actions have left CS-Entities’ property economically idle and the CS-Entities
have suffered an unconstitutional taking for which just compensation is now due.

50. CS-Entities are informed and believe and thereupon alleges that the State, and its
State Engineer’s actions as described herein, were wrongful, oppressive and unreasonable and
have resulted in a taking of CS-Entities” Water Rights, its property, and its Master Planned and
Approved Major Project development rights, and any viable economic use of its property. The
State’s actions rise to the level of an unconstitutional per se regulatory taking for which just
compensation is due to the CS-Entities.

51. The State’s taking of CS-Entities’ property by the public constitutes a taking by
inverse condemnation which require compensation under the Fourteenth Amendment to the
United Sates Constitution and Article I, Section 8 of the Nevada Constitution, requiring the
State to pay full and just compensation to Plaintiff CS-Entities.

52.  Asaresult of the State’s wrongful conduct and actions as described herein, the

CS-Entities have been damaged far in excess of $15,000.
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53.  As a further result of Defendants’ wrongful conduct, Plaintiffs have been
required to retain legal counsel to prosecute this action and therefor Plaintiff CS-Entities are
entitled to recover their reasonable attorneys’ fees and costs of suit incurred in this action.

SECOND CLAIM FOR RELIEF
(Inverse Condemnation —Penn Central Regulatory Taking)

54, CS-Entities incorporate the preceding paragraphs as if fully set forth the herein.

55. Regulatory taking challenges are governed by the standard set forth in Penn
Central Transportation Co. vs New York City, 438 U.S. 104, 98 S.Ct. 2646, 57 L.Ed.2d
631(1978). In determining whether a Penn Central-type regulatory taking has occurred a Court
should consider (1) the regulation’s economic impact on the property owner, (2) the regulations
interference with investment-backed expectations, and, (3) the character of the government
action. Sisolak, 122 Nev. at 663.

56. The State Engineer’s May 18, 2018 Letter, its 1303 Interim Order, its Order
1309, along with the June 17, 2020 “disapproval” of Coyote Springs Village A subdivision
maps based on water service” all have effectuated a Penn Central regulatory taking of the CS-
Entities’ property and development rights which requires compensation to the CS-Entities (the
“State Engineer’s Orders”). The State Engineer’s Orders have had a massive and devastating
economic impact on the CS-Entities and their Coyote Springs Master Planned Development,
blocked, interfered with, and ultimately destroyed the CS-Entities’ investment-backed
expectations to design, develop, construct and sell Coyote Springs Master Planned
Development, and unfairly signaled out the CS-Entities to bear a public burden, protecting the
Moapa dace, that should be borne by the public as a whole rather than by the CS-Entities. This
is particularly true when the CS-Entities, as the Master Planned Community and Approved
Major Project owner and developer, has previously transferred and conveyed 460 afa of their
water rights in Coyote Springs Valley, to mitigate for any potential damage the Coyote Springs
development and its water use may cause to water flows and the Moapa dace. CS-Entities’
investment backed expectations have been destroyed and wrongfully taken by the State for

which just compensation is now due.
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57.  Defendants taking of the CS-Entities’ property by the public constitutes a taking
by inverse condemnation which require compensation under the Fourteenth Amendment to the
United Sates Constitution and Article I, Section 8 of the Nevada Constitution, requiring
Defendants to pay full and just compensation to Plaintiff.

58. As a result of Defendants’ wrongful conduct and actions, the CS-Entities have
been damaged far in excess of $15,000.

59. As a further result of Defendants’ wrongful conduct, the CS-Entities have been
required to retain legal counsel to prosecute this action and therefor are entitled to recover their
reasonable attorneys’ fees and costs of suit incurred in this matter.

THIRD CLAIM FOR RELIEF
(Pre-Condemnation Damages)

60.  Plaintiff repeats and realleges all prior paragraphs as though fully set forth
herein.

61.  The State’s acts and/or omissions have resulted in Plaintiff CS-Entities suffering
pre-condemnation damages in an amount to be determined at trial, due to the massive delays in
processing Plaintiffs’ pending, and conditionally approved, subdivision maps thereby freezing
continuing development of the Coyote Springs Master Planned Development.

62. The pre-condemnation taking of Plaintiff’s property by the public mandates
compensation under the Fourteenth Amendment to the United States Constitution and Article I,
Section 8 of the Nevada Constitution, requiring the State to pay full and just compensation to
Plaintiffs CS-Entities in an amount to be determined.

63. As a further result of Defendants’ wrongful conduct, the CS-Entities have been
required to retain legal counsel to prosecute this action. Plaintiffs are therefore entitled to
recover their reasonable attorney’s fees and costs of suit incurred in this action.

FOURTH CLAIM FOR RELIEF
(Equal Protection Violations)

64.  Plaintiffs repeat and reallege all prior paragraphs as though fully set forth herein.
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65. Under the Fourteenth Amendment of the United States Constitution, the State,
cannot deprive the CS-Entities of the equal protection of the law. Under the Equal Protection
Clause, CS-Entities must not be subjected to discrimination by the State and its State Engineer’s
decisions that result in standardless and inconsistent administration. The State Engineer has
violated Plaintiff CSI’s rights to equal protection under the Nevada and United States
Constitutions as its May 16, 2018 letter, its Draft Order, and its Interim 1303 Order, all singled
out the CS-Entities as to the map moratorium contained therein. By failing to timely process
and fairly adjudicate CS-Entities’ pending maps and applications, including its Conditionally
Approved Maps, the State has treated CS-Entities in a different, standardless and inconsistent
position than others similarly situated.

66.  The State, intentionally and without rational basis, treated CS-Entities differently
than others subject to its State Engineer Orders, by placing a moratorium on the processing and
final approval of CS-Entities” Master Planned Development submitted subdivision maps and
Conditionally Approved Maps as described herein. The State and its State Engineer, have
unfairly and in bad faith, targeted the CS-Entities.

67. The State and its State Engineer, without rational basis, treated the CS-Entities
differently from other similarly situated, and accordingly violated the equal protection clause of
the Fourteenth Amendment of the United Sates Constitution. N. Pacifica LLC vs. City of
Pacifica, 526 F.3d 478,486 (9™ Cir. 2008).

68.  Plaintiff CS-Entities are entitled to damages for these Equal Protection
violations.

69.  Defendant’s conduct has required Plaintiffs to incur attorneys’ fees and costs of
suit to bring this action, and Plaintiffs are entitled to an award of attorneys’ fees and costs
incurred in this action.

FIFTH CLAIM FOR RELIEF
(Violation of 42 U.S.C. Sec. 1983)
70.  Plaintiffs repeats and realleges all prior paragraphs as though fully set forth

herein.
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71. The above described actions also subject the State to liability under 42 U.S.C
Sec. 1983.

72. The above referenced Equal Protection violations were committed by the State,
and its State Engineer, purportedly acting under color of state laws including NRS 533 et seq.
73. The State conduct deprived the CS-Entities of the rights, privileges, and
immunities secured by the Constitution and /or laws of the United States to which the CS-

Entities are legitimately entitled.

74. The CS-Entities have been damaged by such deprivations in an amount to be
determined at trial.

75.  The State’s conduct has required Plaintiff CS-Entities to incur attorneys’ fees
and costs of suit to bring this action, and Plaintiffs are entitled to an award of their attorneys’
fees and costs incurred in this matter.

SIXTH CLAIM FOR RELIEF
(Claim of Attorneys’ Fees Incurred Herein)

76.  Plaintiffs repeats and realleges all prior paragraphs as though fully set forth
herein.

79. CS-Entities asserts that the State’s conduct has required Plaintiffs to incur
attorneys’ fees to bring this action and that Nevada Revised Statutes and State Common Law
provide for an award of attorneys’ fees to prevailing parties in inverse condemnation actions.
CS-Entities hereby provide notice to these Defendants that it intends to pursue its attorneys’
fees incurred in this action as allowed by Nevada law. Accordingly, the CS-Entities reserve all
rights to pursue an award of their Attorney Fees incurred in this matter as allowed by law.

Iv.
PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for the following relief:

1. For payment of full and just compensation as provided by law for the taking of

property, water rights, and development rights of the CS-Entities.

2. For Pre-Condemnation damages in an amount to be proven at trial;
30
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3. For compensatory and special damages as set forth herein;
4. For pre-judgment and post-judgment interest, as allowed by law;
5. For all of the C8-Entities” incurred attorneys’ fees and eosts of suit as provided by
law:
6. For all other remedies and relief that the Court deems just and appropriate.
V.
DEMAND FOR JURY TRIAL

Plaintiffs CS-Entities, hereby demand a jury trial for all issues so triable.

DATED this 287 ay of August, 2020.

COULTHARD LAW, PLL.C

PR/~ o0,

William L. Coulthard. Esq. (#3927)
840 South Rancho Drive #4-627
Las Vegas, Nevada 89106

{702) 989-9944
wic'a.coulthardlaw.com

Attorney for Plaintiffs CS-Entities
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Attorneys for Plaintiffs CS-Entities
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Electronically Filed
8/28/2020 7:24 PM
Steven D. Grierson
CLERK OF THE COURT

CASE NO: A-20-820384-B
Department 13

DISTRICT COURT

CLARK COUNTY, NEVADA

Coyote Springs Investment LLC, a Nevada
Limited Liability Company, Coyote Springs
Nevada LLC, a Nevada limited liability
company, and Coyote Springs Nursery LLC, a
Nevada limited liability company,

Plaintiffs,
V.

STATE OF NEVADA, on relation to its
Division of Water Resources, Department of
Conservation and Natural Resources, Tim
Wilson, Nevada State Engineer; and Does I
through X.

Defendants.

Case No.
Dept. No.

APPENDIX TO PLAINTIFFS’
COMPLAINT FOR DAMAGES

Plaintiffs Coyote Springs Investment LLC, Coyote Springs Nevada LLC, and Coyote

Springs Nursery LLC (collectively, the “CS-Entities) by and through their attorneys of record,

Coulthard Law PLLC, hereby submits its Appendix of Exhibits to their Complaint for Damages.

/17

/17

Case Number: A-20-820384-B
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Exhibit. No. Description Number of Pages Location of exhibit
(excluding exhibit within Complaint
marker)
] May 16, 2018 State Engincer 3 14
letler to Las Vegas Valley
Water District
2 Drafi Order dated September 13 17
19, 2018
3 Interim Order 1303 17 19
4 Order 1309, dated June 15, 68 23
2020
5 June 17. 2020 Letter from 3 24
State Department of
Conservation and Natural
Resources to Coyote Springs
Investment LLC

DATED this aleT réay of August. 2020,

COULTHARD LAW, PLLC

e,

William L, Coulthard. Esq. (#3927)
840 South Rancho Drive #4-627
Las Vegas. Nevada 89106

(702) 989-9944

wle @ coulthardlavw.com
Attorney for Pluintiffs CS-Eniities

2
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EXHIBIT 1

EXHIBIT 1

EXHIBIT 1
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BRIAN SANDOVAL STATE OF NEVADA BRADLEY CROWELIL

Governar Dhrector

JASON KING, PE.
State Engineer

DEFPARTMENT OF CONSERVATION AND NATURAL RESQOURCES
DIVISION OF WATER RESOURCES
901 South Stewart Street, Suite 2002
Carson City, Nevada 89701-5250

(775} 684-2B00 ¢« Fax {775) 684-2811
http:/ fwater.nv.

May 16, 2018

Gregory Walch, Esq.

General Counsel

Las Vegas Valley Water District
1001 South Valley Blvd.

Las Vegas, NV 89153

Re: Coyote Spring Valley Water Supply
Dear Mr. Walch:

The Nevada Division of Water Resources (NDWR) is in receipt of your letter dated
November 16, 2017, on behalf of the Las Vegas Valley Water District (LVVWD). In that
letter, you provided background on groundwater supply in the Coyote Spring Valley based
on existing water rights and related hydrologic data from the NDWR, including Order 1169
pumping test results and the subsequent issuance of Ruling 6255. Your letter concluded by
asking the State Engineer, as Administrator of the NDWR, for an opinion regarding the
extent to which subdivision maps for the Coyote Springs Development Project (Project)
“predicated on the use of groundwater owned by the Coyote Springs Water Resources
General Improvement District (CSWRGID) or developers in Coyote Spring Valley” would be
executed by the NDWR.!

As you are aware, the development of groundwater resources in Coyote Spring Valley,
Muddy River Springs Area, California Wash, Hidden Valley and Garnet Valley (five-basin
area), are inextricably connected and can influence the flows in the Muddy River Springs
and the Muddy River. Although your question is specific to the use of existing water rights

'Your letter identified the developers as Coyote Springs Land Development Corporation
(CSLD), Coyote Springs Investment LLC (CSI), and Coyote Springs Nevada LLC (CSN),
whom are developing the Coyote Springs development project.
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Re: Coyote Spring Valiey Water Supply
May 16, 2018
Page 2

held by the CSWRGID or the Project developers, it is necessary to address your inquiry
within the broader context of appropriately managing and developing groundwater

resources within the larger five-basin area.

1169 Pumping Test Background

During the Order 1169 pumping test conducted from November 2010 through
December 2012, approximately 8,500 acre-feet per year of water was pumped from the
carbonate aquifer, and 3,700 acre-feet per year was pumped from the alluvial aquifer within
the larger five-basin area. Almost all of the alluvial pumping came from the Muddy River
Springs Area. Results of the 2-year test clearly indicate that pumping at that level from the
carbonate aquifer caused unprecedented declines in groundwater levels and flows in the
high-altitude springs. These springs have a direct connection to the fully appropriated
Muddy River and are part of the source of water for the endangered Moapa Dace, a fish
federally listed as an endangered species since 1967, and the decreed senior rights of the
Muddy River,

Post 1169 Pumping Test Considerations

Monitoring of pumpage and water levels has continued since the completion of the
pumping test on December 31, 2012. This additional data provides NDWR a better
understanding of the amount of groundwater pumping that may be sustainable in the five-
basin area carbonate aquifer. Since completion of the pumping test, groundwater levels and
spring flows have remained relatively flat while precipitation has been nearly average and
the five-basin carbonate pumping has been about 6,000 afa.

Adding to the consideration as to how much groundwater can be sustainably pumped
from the five-basin area is the Memorandum of Agreement (MOA) that was entered into on
April 20, 2006, between the Southern Nevada Water Authority, the United States Fish and
Wildlife Service, Coyote Springs Investment, the Moapa Band of Paiute Indians, and the
Moapa Valley Water District, The purpose of the MOA was “to make measurable progress
toward protection and recovery of the Moapa dace and its habitat concurrent with the
operation and development of water projects for human use.” Analysis of the Order 1169
pumping test and the observed correlation between pumping and spring flow indicates that
MOA-required curtailment thresholds could be rapidly triggered should carbonate pumping
exceed its current rate.

Future Groundwater Development

Ultimately, the amount of groundwater pumping that will be allowed in the five-basin
area will be limited to the amount that will not conflict with the Muddy River Springs or
the Muddy River as they are the most senior rights in the five-basin area and, by law must
be protected. Moving forward, in order to not conflict witb the senior decreed rights and
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Re: Coyote Spring Valley Water Supply
May 16, 2018
Page 3

negatively impact the Moapa Dace, carbonate pumping will have to be limited to a fraction
of the 40,300 acre-feet already appropriated in the five-basin area as demonstrated by the
hydrologic data and analysis from Order 1169 and Ruling 6255.

Therefore, specific to the question raised in your November 16, 2017, letter,
considering current pumping quantities as the estimated sustainable carbonate pumping
limit, pursuant to the provisions found in Nevada Revised Statutes Chapter 278,
533 and 5634, the State Engineer cannot justify approval of anv subdivision
development maps based on the junior priority groundwater rights currently
owned by CWSRGID or CSI unless other water sources are identified for
development.

In closing, as outlined in this letter, the matter you're inquiring about is part of a
much broader need to appropriately manage groundwater resources across the five-basin
area. As such, it is incumbent upon the NDWR to work with all the water right holders on
a conjunctive management plan for the five-basin area.

Sincerely,

pe
Jason Kihg, P.E.
State Engineer

cc: Albert Seeno 111, Coyote Springs Investments, LLC
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EXHIBIT 2

EXHIBIT 2

EXHIBIT 2
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IN THE OFFICE OF THE STATE ENGINEER
OF THE STATE OF NEVADA

DRAFT ORDER #DRAFT

DESIGNATING THE ADMINISTRATION OF ALL WATER RIGHTS WITHIN
COYOTE SPRING VALLEY HYDROGRAPHIC BASIN (210), BLACK
MOUNTAINS AREA (BASIN 215), GARNET VALLEY (BASIN 216), HIDDEN
VALLEY (BASIN 217), CALIFORNIA WASH (BASIN 218), AND MUDDY
RIVER SPRINGS AREA (A.K.A. UPPER MOAPA VALLEY) (BASIN 219) AS
A SINGLE HYDROGRAPHIC BASIN, LIMITING GROUNDWATER
PUMPING, AND HOLDING IN ABEYANCE REVIEW OF FINAL
SUBDIVISION MAPS

I. BASIN DESIGNATIONS PURSUANT TO NRS § 534.030

WHEREAS, the Coyote Spring Valley Hydrographic Basin was designated
pursuant to Nevada Revised Statute (NRS) § 534.030 by Order 905 dated August 21,
1985, which also declared municipal, power, industrial and domestic uses as

preferred uses of the groundwater resource pursuant to NRS § 534.120.

WHEREAS, the Black Mountains Area Hydrographic Basin was designated
pursuant to NRS § 534.030 by Order 1018 dated November 22, 1989, which also
declared municipal, industrial, commercial and power generation purposes is to be
considered preferred uses of the groundwater resource pursuant to NRS § 534.120,
declared irrigation of land using groundwater to be a non-preferred use, and ordered

that applications to appropriate groundwater for irrigation will be denied.

WHEREAS, the Garnet Valley Hydrographic Basin was designated pursuant
to NRS § 534.030 by Order 1025 dated April 24, 1990, which also declared municipal,
quasi-municipal, industrial, commercial, mining, stockwater and wildlife purposes as
preferred uses pursuant to NRS § 534.120, and declared irrigation of land using
groundwater to be a non-preferred use, and ordered that applications to appropriate

groundwater for irrigation will be denied.

WHEREAS, the California Wash Hydrographic Basin was designated
pursuant to NRS § 534.030 by Order 1026 dated April 24, 1990, which also declared

Ex.2p. 1
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municipal, quasi-municipal, industrial, commercial, mining, stockwater and wildlife
purposes as preferred uses pursuant to NRS § 534.120, and declared irrigation of land
using groundwater to be a non-preferred use, and ordered that applications to

appropriate groundwater for irrigation will be denied.

WHEREAS, the Hidden Valley Hydrographic Basin was designated pursuant
to NRS § 534.030 by Order 1024 dated April 24, 1990, which also declared municipal,
quasi-municipal, industrial, commercial, mining, stockwater and wildlife purposes as
preferred uses pursuant to NRS § 534.120, and declared irrigation of land using
groundwater to be a non-preferred use, and ordered that applications to appropriate

groundwater for irrigation will be denied.

WHEREAS, the Muddy River Springs Area (a.k.a., the Upper Moapa Valley)
was partially designated pursuant to NRS § 534.030 by Order 392 dated July 14,
1971 and was fully designated by Order 1023 dated April 24, 1990, which also
declared municipal, quasi-municipal, industrial, commercial, mining, stockwater and
wildlife purposes as preferred uses pursuant to NRS § 534.120, declared irrigation of
land using groundwater to be a non-preferred use, and ordered that applications to

appropriate groundwater for irrigation will be denied.
I1. ORDERS 1169 AND 1169A

WHEREAS, on March 8, 2002, the State Engineer issued Order 1169 holding
in abeyance carbonate-rock aquifer system groundwater applications pending or to
be filed in Coyote Spring Valley (Basin 210), Black Mountains Area (Basin 215),
Garnet Valley (Basin 216), Hidden Valley (Basin 217), Muddy River Springs Area
(a.k.a. Upper Moapa Valley) (Basin 219), Lower Moapa Valley (Basin 220), and
ordered an aquifer test of the carbonate-rock aquifer system, which was not well
understood, to determine whether additional appropriations could be developed from

the carbonate-rock aquifer system.

WHEREAS, on April 18, 2002, the State Engineer in Ruling 5115, added the
California Wash (Basin 218) to the Order 1169 aquifer pumping test basins.

Ex.2p.2
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WHEREAS, on November 15, 2010, the Order 1169 aquifer test began
whereby the study participants began reporting to the State Engineer on a quarterly
basis, the amounts of water being pumped from wells in the carbonate and alluvial

aquifer during the aquifer test.

WHEREAS, on December 21, 2012, the State Engineer issued Order 1169A
declaring the completion of the aquifer test directed in Order 1169 on December 31,
2012, after a period of 25% months, and providing the study participants until June
28, 2013, the opportunity to file reports with the State Engineer addressing the
information gained from the aquifer test and the water available to applications in

the aquifer test basins.

WHEREAS, during the Order 1169 aquifer test, an average of 5,290 acre-feet
per year was pumped from carbonate wells in Coyote Spring Valley, and a cumulative
total of approximately 10,180 acre-feet per year of water was pumped from the
carbonate aquifer throughout the study basins. An additional 3,700 acre-feet per

year was pumped from the Muddy River Springs Area alluvial aquifer.

WHEREAS, results of the 2-year test demonstrate that pumping 5,290 acre-
feet annually from the carbonate aquifer in Coyote Spring Valley, in addition to the
non-study carbonate pumping, caused unprecedented declines in groundwater levels
and flows in the Petersen and Peterson East springs, two high-altitude springs, which
are considered to be the “canary in the coal mine” springs for the overall condition of
the Muddy River. These springs are at the headwaters of the decreed and fully
appropriated Muddy River and are the predominate source of water that supplies the
habitat of the endangered Moapa Dace, a fish federally listed as an endangered

species since 1967.

WHEREAS, based upon the findings of the aquifer test, the carbonate aquifer
underlying Coyote Spring Valley, Garnet Valley, Hidden Valley, Upper Moapa

Ex.2p.3
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Valley, California Wash and the northwest part of the Black Mountains Areal
(“Lower White River Flow System” or “LWRFS”) was acknowledged to have a unique
hydrologic connection and share virtually the same supply of water (see attached

map).2
III. RULINGS 6254, 6255, 6256, 6257, 6258, 6259, 6260, AND 6261

WHEREAS, on January 29, 2014, the State Engineer issued Rulings 6254 and
6255 on pending applications in the Coyote Spring Valley, Ruling 6256 on pending
applications in the Garnet Valley, Ruling 6257 on pending applications in the Hidden
Valley, Ruling 6259 on pending applications in the Muddy River Springs Area, Ruling
6260 on pending applications in the Black Mountains Area, and Ruling 6258 on
pending applications in the California Wash, upholding in part the protests to said
applications and denying them on the grounds that there is no unappropriated
groundwater at the source of supply, the proposed use would conflict with existing
rights, and the proposed use of the water would threaten to prove detrimental to the
public interest because it would threaten the water resources upon which the

endangered Moapa dace are dependent.

IV. LOWER WHITE RIVER FLOW SYSTEM

WHEREAS, the total water supply to the LWREFS, from subsurface
groundwater inflow and local precipitation recharge, is not more than 50,000 acre-

feet annually.3

WHEREAS, the Muddy River, a fully appropriated surface water source, has
its headwaters in the Muddy River Springs Area, or Upper Moapa Valley and has the
most senior rights in the LWRFS. Spring discharge in the Muddy River Springs Area

! The area of the Black Mountain Area lying within the Lower White River Flow System is defined
as those portions of Sections 29, 30, 31, 32, 33, T.18S., R.64E.: portions of Sections 1, 11, 12, 14,
and all of Section 13, T.19S., R.63E.: and portions of Sections 4, 6, 9, 10, 15 and all of Sections
5,7,8,16,17,18, T.19S., R.64E., M.D.B.&M.

2 See, e.g. State Engineer Ruling 6254, p. 24, official records in the Office of the State Engineer.
31d.
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is produced from the regional carbonate aquifer. Prior to groundwater development,
the Muddy River flows at the Moapa gage were approximately 34,000 acre-feet

annually.4

WHEREAS, the alluvial aquifer surrounding the Muddy River ultimately
derives virtually all of its water supply from the carbonates, either through spring
discharge that infiltrates into the alluvium or through subsurface hydraulic

connectivity between the carbonate rocks and the alluvium.5

WHEREAS, the State Engineer has determined that pumping of groundwater
within the LWRFS has a direct interrelationship with the flow of the decreed and

fully appropriated Muddy River, which has the most senior rights.6

WHEREAS, since the conclusion of the Order 1169 aquifer test, the State
Engineer has jointly managed the water rights within LWRF'S.

WHEREAS, the State Engineer, under the joint management of the LWRF'S,
has not distinguished pumping from wells in the Muddy River Springs Area alluvium
from pumping carbonate wells within the LWRFS, although the Muddy River Springs

Area basin has consistently been considered among the jointly managed basins.

V. PUMPAGE INVENTORIES AND GROUNDWATER LEVELS

WHEREAS, the State Engineer performs annual groundwater pumpage
inventories in the Coyote Spring Valley, and in calendar years 2007 through 2010,
prior to the aquifer test, and 2013 through 2017, after completion of said test, the

4 See, e.g., United States Geological Survey Surface-Water Annual Statistics for the Nation, USGS
09416000 MUDDY RV NR MOAPA, NV, accessed at
https://waterdata.usgs.gov/nwis/annual/?search_site n0o=09416000&agency cd=USGS&referred
_module=sw&format=sites_selection_links.

> See, e.g. State Engineer Ruling 6254, pp. 24, official records in the Office of the State Engineer.
61d.
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annual pumping ranged from approximately 1,800 acre-feet to approximately 3,000

acre-feet, with an average of approximately 2,300 acre-feet annually.”

WHEREAS, the State Engineer performs annual groundwater pumpage
inventories in the Black Mountains Area, and in calendar years 2007 through 2010,
prior to the aquifer test, and 2013 through 2017, after completion of said test, the
annual pumping for the entire basin ranged from approximately 1,000 acre-feet to
approximately 2,000 acre-feet, with an average of approximately 1,600 acre-feet

annually.8

WHEREAS, the State Engineer performs annual groundwater pumpage
inventories in the Garnet Valley, and in calendar years 2007 through 2010, prior to
the aquifer test, and 2013 through 2017, after completion of said test, the annual
pumping ranged from approximately 1,000 acre-feet to approximately 2,000 acre-feet,

with an average of 1,600 acre-feet annually.?

WHEREAS, the State Engineer performs annual groundwater pumpage
inventories in the California Wash, and in calendar years 2007 through 2010, prior
to the aquifer test, and 2013 through 2017, after completion of said test, the annual
pumping ranged from approximately 100 acre-feet to approximately 300 acre-feet,

with an average of approximately 200 acre-feet annually.10

WHEREAS, the State Engineer performs annual groundwater pumpage
inventories in the Muddy River Springs Area (a.k.a. Upper Moapa Valley), and
received reported pumpage data from water right holders, Muddy Valley Water
District and Nevada Energy, and in calendar years 2007 through 2010, prior to the
aquifer test, and 2013 through 2017, after completion of said test, the annual

7 See, e.g. Nevada Division of Water Resources, Coyote Spring Valley Hydrographic Basin 13-
210 Groundwater Pumpage Inventory, 2017.

¥ See, e.g., Nevada Division of Water Resources, Black Mountains Area Hydrographic Basin 13-
215 Groundwater Pumpage Inventory, 2017.

% See, e.g., Nevada Division of Water Resources, Garnet Valley Hydrographic Basin 13-216
Groundwater Pumpage Inventory, 2017.

10 See, e.g., Nevada Division of Water Resources, California Wash Hydrographic Basin 13-218
Groundwater Pumpage Inventory, 2017.
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pumping ranged from approximately 3,000 acre-feet to about 7,000 acre-feet, with an

average of approximately 5,700 acre-feet annually.1!

WHEREAS, total groundwater pumpage in Coyote Spring Valley, Muddy
River Springs Area, California Wash, Hidden Valley, Garnet Valley, and the Black
Mountains Area in calendar years 2007 through 2010, prior to the aquifer test, and
2013 through 2017, after completion of said test, ranged from approximately 9,000 to
14,000, and averaged approximately 11,400 acre-feet annually.

WHEREAS, during the Order 1169 aquifer test, total pumpage increased to
approximately 14,000 acre-feet annually and the resulting water-level decline
encompassed 1,100 square miles and extended from northern Coyote Spring Valley
through the Muddy River Springs Area, Hidden Valley, Garnet Valley, California
Wash, and the northwestern part of the Black Mountains Area.l? The water-level
decline was estimated to be 1 to 1.6 feet in this area with minor drawdowns of 0.5 feet
or less in the northern part of Coyote Spring Valley north of the Kane Springs Wash

fault zone.

WHEREAS, during the Order 1169 pump test, the high-altitude (Petersen and
Petersen East) springs showed an unprecedented decrease in flow, with the Pedersen
spring flow decreasing from 0.22 cubic feet per second (cfs) to 0.08 cfs, and Petersen
East spring flow decreasing from 0.12 cfs to 0.08 cfs. Additional springs, the Baldwin

and Jones Springs, declined approximately 4% during the test.13

' See, e.g., Nevada Division of Water Resources, Muddy River Springs Area (A.K.A. Upper Moapa
Valley) Hydrographic Basin 13-219 Groundwater Pumpage Inventory, 2017.

12 See, e.g., Ruling 6254. See also U.S. Fish and Wildlife Service, U.S. Bureau of Land
Management and U.S. National Park Service Order 1169A Report, Test Impacts and Availability
of Water Pursuant to Applications Pending Under Order 1169, June 28, 2013, official records in
the Office of the State Engineer.

13 U.S. Fish and Wildlife Service, U.S. Bureau of Land Management and U.S. National Park
Service Order 1169A Report, Test Impacts and Availability of Water Pursuant to Applications
Pending Under Order 1169, pp. 43-46, 50-51, June 28, 2013, official records in the Office of the
State Engineer. See also http://waterdata.usgs.gov/nv/nwis/.
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WHEREAS, based upon the analysis of the carbonate aquifer test, it was
asserted that pumping at the Order 1169 rate at well MX-5 in Coyote Spring Valley
could result in both of the high-altitude springs going dry in 3 years or less.14

WHEREAS, in the five years since completion of the aquifer test, ongoing data
monitoring shows that groundwater levels and spring flows have remained relatively
flat and precipitation has been about average.l> Groundwater pumping in the

LWREFS over the last 3 years has averaged 9,318 acre-feet annually.16

WHEREAS, within the LWRFS, there exists more than 40,000 acre-feet of

groundwater appropriations.

WHEREAS, NRS 533.024(c) directs the State Engineer “to consider the best
available science in rendering decisions concerning the availability of surface and

underground sources of water in Nevada.”

WHEREAS, NRS 533.024(e) was amended in 2017 to declare the policy of the
State to “manage conjunctively the appropriation, use and administration of all

waters of this State regardless of the source of the water.”

WHEREAS, given that the State Engineer must use the best available science
and manage conjunctively the water resources in the LWRFS, consideration of any
development of long-term uses that could ultimately be curtailed due to water

availability will be examined with great caution.

WHEREAS, assurances regarding the extent of any additional development

of the existing appropriations of groundwater within the LWRFS that can occur

14 See, e.g., Ruling 6254. See also U.S. Fish and Wildlife Service, U.S. Bureau of Land
Management and U.S. National Park Service Order 1169A Report, Test Impacts and Availability
of Water Pursuant to Applications Pending Under Order 1169, p. 85, June 28, 2013, official
records in the Office of the State Engineer.

15 See Standardized Precipitation Index, Nevada Climate Division 4, http://wrcc.dri.edu.

16 See, e.g. Nevada Division of Water Resources, Groundwater Pumpage Inventories for the
LWREFS subject basins for the years 2012 through 2017, official records of the Office of the State
Engineer.
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without adversely affecting the senior rights on the fully decreed Muddy River cannot

be made based solely upon the results of the Order 1169 aquifer test.

WHEREAS, based upon the review of the data available to the State Engineer
in the years since the conclusion of the aquifer test, it is believed that only a very
small portion of the existing rights within the LWRFS may be pumped without
adversely impacting the senior rights on the Muddy River or the habitat of the Moapa

Dace.

VI. AUTHORITY AND NECESSITY

WHEREAS, as demonstrated by the results of the aquifer test, Coyote Spring
Valley, Muddy River Springs Area, Hidden Valley, Garnet Valley, California Wash,
and the northwestern part of the Black Mountains Area have a direct hydraulic
connection and interact as a single groundwater basin, and as a result must be
administered as a single hydrographic basin, including the administration of all
water rights based upon the date of priority of such rights in relation to the priority

of rights in the other basins.

WHEREAS, pumping approximately 14,000 acre-feet per year, including
5,290 acre-feet per year from Coyote Spring Valley and a total of 10,120 acre-feet from
the carbonate aquifer during the pumping test yielded groundwater declines of a foot
or more, resulting in an unacceptable loss in spring flow and aquifer storage. In order
to not conflict with the senior decreed rights of the Muddy River and negatively affect
the Moapa Dace and its habitat, the State Engineer finds that it is necessary to limit
pumping to a small percentage of the more than 40,000 acre-feet of appropriated

groundwater rights in the LWRFS.

WHEREAS, on the basis that only a small percentage of the total quantity of
the appropriated groundwater rights within the LWRFS may be developed, the State
Engineer, with the following exception, finds that it is necessary to hold in abeyance
the review and any decisions relating to any final subdivision or other submission
concerning development and construction to the Division of Water Resources seeking

a finding that adequate water is available to support the proposed development. The
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State Engineer may review and grant approval of a subdivision or other submission
if a showing of an adequate supply of water in perpetuity can be made to the State

Engineer’s satisfaction.

WHEREAS, through the public workshop process, which the State Engineer
1s engaged in at the time of the issuance of this Order, coupled with the continued
monitoring of the LWRFS, is intended to develop a more precise understanding of the
amount of sustainable groundwater pumpage that may occur within the LWRF'S over
the long-term without adverse impacts to the Muddy River and the springs that serve
as the headwaters of the Muddy River. Moreover, if groundwater cannot be developed
in the LWRFS without conflicts to the senior, decreed Muddy River rights and
springs, the State Engineer, through the public workshop process, desires to establish

a conjunctive management plan for the LWRFS.

WHEREAS, through continued monitoring of the LWRFS during the
pendency of the public workshop process, while maintaining groundwater pumping
in an amount not to exceed the current pumping rate of 9,318 acre-feet annually, a
more precise understanding of the amount of sustainable groundwater pumpage will

be determined.

WHEREAS, the State Engineer is empowered to make such reasonable rules
and regulations as may be necessary for the proper and orderly execution of the

powers conferred by law.17

WHEREAS, within an area that has been designated by the State Engineer,
as provided for in NRS Chapter 534, where, in the judgment of the State Engineer,
the groundwater basin is being depleted, the State Engineer in his or her
administrative capacity may make such rules, regulations and orders as are deemed

essential for the welfare of the area involved.18

WHEREAS, the State Engineer finds that additional data relating to the
impacts of groundwater pumping from the LWRF'S coupled with the public workshop

I7NRS § 532.120.
¥ NRS § 534.120.
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process will allow his office to make a determination as to the appropriate long-term
management of groundwater pumping that may occur in the LWRFS by existing
holders of water rights without adversely affecting existing senior decreed rights and

the endangered Moapa Dace.
VII. ORDER

NOW THEREFORE, the State Engineer orders:

1. The Coyote Spring Valley, Muddy River Springs Area, California Wash,
Hidden Valley, Garnet Valley, and the portion of the Black Mountains Area
as described in this Order, is herewith designated as a single groundwater
basin for purposes of administration of water rights. All water rights
within the Lower White River Flow System will be administered based
upon their respective date of priorities in relation to other rights within the
regional groundwater basin.

2. The total allowable groundwater pumping in the Lower White River Flow
System shall not exceed 9,318 acre-feet annually.

3. The date of priority at the limit of 9,318 acre-feet of water rights
appropriated within the five-basin carbonate aquifer is within a portion of
the water rights bearing a priority date of March 31, 1983.

4. Pumping by water right holders junior to the portion from March 31, 1983,
within the 9,318 acre-foot limit, which is in effect as of September 1, 2018,
will not be curtailed unless and until unused senior water right pumping
exceeds 9,318 acre-feet annually in the Lower White River Flow System.

5. That any final subdivision or other submission concerning development and
construction submitted to the State Engineer for review shall be held in
abeyance pending the conclusion of the public process to determine the total
quantity of groundwater that may be developed within the Lower White
River Flow System. The State Engineer may review and grant approval of
a subdivision or other submission if a showing of an adequate supply of

water in perpetuity can be made to the State Engineer’s satisfaction.
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6. The State Engineer may consider: (1) a Groundwater Management Plan
developed by the water right holders within the Lower White River Flow
System as an alternative to any prohibition of out of priority junior
groundwater pumping; or (2) allowing additional groundwater pumping
over the 9,318 acre-foot limit if it can be demonstrated to the satisfaction of
the State Engineer that an alternative source of water will be substituted
in a timely manner to replace the additional groundwater pumping unless
such additional pumping causes a conflict with existing rights.

7. This Order will be considered when examining applications to change the
point of diversion from alluvial wells to carbonate wells in the Lower White
River Flow System and will be subject to heightened scrutiny for
determination of conflict with existing rights.

8. This Order will be considered when examining applications to change the
point of diversion, place of use, or manner of use of an existing water right
and in examining requests for extension of time for filing Proofs of
Completion of Work or Proofs of Application of Water to Beneficial Use and

Extensions of Time to Prevent the Working of a Forfeiture filed within the

DRAFT

JASON KING, P.E.
State Engineer

Lower White River Flow System.

Dated at Carson City, Nevada this

day of ,
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EXHIBIT 3

EXHIBIT 3

EXHIBIT 3
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Order 1303, APPENDIX B: Groundwater Pumping in the Lower White River Flow System, 2007-2017

Basin No.

Basin Name

Year

2007
2008
2009
2010
2011
2012
2013
2014
2015
2016
2017

Carbonate
pumping

(reported  (reported by
by MVWD) NV Energy)

2,079
2,272
2,034
1,826
1,837
2,638
2,496
1,442
2,396
2,795
2,824

219

Muddy River Springs Area

Alluvial
pumping

4,744
4,286
4,092
4,088
4,212
2,961
3,963
4,825
1,249

941

535

215

Black Mountains Area

Carbonate

pumping in the

Northwest

Portion of Basin

215

1,585
1,591
1,137
1,561
1,398
1,556
1,585
1,429
1,448
1,434
1,507

Total
Pumping
in Basin
215
1,732
1,759
1,159
1,572
1,409
1,564
1,776
1,624
1,708
1,641
1,634

The LWREFS includes basins 210, 216, 217, 218, 219 and the northwest portion of 215.

All values in this table are from State Engineer basin pumpage inventory reports except as noted in the footnotes below:

210 216
Coyote Spring ~ Garnet
Valley Valley
3,147 1412
2,000 1,552
1,792 1427
2,923 1,373
5,606 1,427
5516 1,351
3,407 1,484
2,258 1,568
2,064 1,520
1,722 2,181
1,961 1,981

1. Alluvial Pumping not reported by NV Energy for years 2007-2015 estimated as the average of inventoried years 2016-2017.

2. Estimated as the average of groundwater pumping in years 2009-2012.

3. Reported to the State Engineer but not published in a basin inventory report.

218 217 Total
California Hidden plilrrlntphl:g
Wash Valley LWRFS

272 0 13,247
272 0 11,981
213 0 10,756
263 0 12,050
338 0 14,766
283 0 14,303
66° 0 13,254

2413 0 12,016

460 0 9,390

252 0 9,637
88 0 9,090
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Order #1309
Page 3

WHEREAS, beginning in 1989 and through the early 2000s, numerous groundwater
applications were filed in Coyote Spring Valley, Black Mountains Area, Garnet Valley, Hidden
Valley, California Wash, and Muddy River Springs Area Hydrographic Basins seeking to
appropriate more than 300,000 acre-feet annually (afa) of groundwater from the carbonate-rock
aquifer underlying these basins.’ The State Engineer held a hearing on July 12-20, 23-24, and
August 31, 2001, for pending Applications 54055-54059, filed by Las Vegas Valley Water District
(LVVWD) to appropriate 27,510 afa of water in Coyote Spring Valley.® The State Engineer
conducted a hearing on Coyote Springs Investments LLC (CSI) Applications 63272-63276 on
August 20-24, 27-28, 2001.7

WHEREAS, following the conclusions of these hearings, the State Engineer issued Order
1169 on March 8, 2002, requiring all pending applications in Coyote Spring Valley, Black
Mountains Area, Garnet Valley, Hidden Valley, Muddy River Springs Area, and Lower Moapa
Valley Hydrographic Basin (Basin 220), be held in abeyance pending an aquifer test of the
carbonate-rock aquifer system to better determine whether the pending applications and future

appropriations could be developed from the carbonate-rock aquifer.?

WHEREAS, in Order 1169, the State Engineer found that he did not believe that it was
prudent to issue additional water rights to be pumped from the carbonate-rock aquifer until a
significant portion of the then existing water rights were pumped for a substantial period of time
to determine whether the pumping of those water rights would have a detrimental impact on

existing water rights or the environment.®

WHEREAS, Order 1169 required that at least 50%, or 8,050 afa, of the water rights then
currently permitted in Coyote Spring Valley be pumped for at least two consecutive years.'® On
April 18, 2002, the State Engineer added the California Wash to the Order 1169 aquifer test

basins. !

3 See NSE Exs. 1420, Ruling 6254-Ruling 6260, Hearing on Interim Order 1303, official records
of the Division of Water Resources.

6 See NSE Ex. 14.

Hd.

8 See NSE Ex. 3.

*Id.

1944,

I See State Engineer’s Ruling 5115, dated April 18, 2002, official records of the Division of Water
Resources.
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Order #1309
Page 32

opined that the existence of subsurface outflow from Kane Springs Valley into the LWRFS basins

was insufficient to support its inclusion.!”®

NV Energy, in its rebuttal report, disagreed with MBOP’s conclusion that the groundwater
level declines observed during and after the Order 1169 aquifer test were primarily caused by
drought, Rather, NV Energy agreed with SNWA's and MVWD’s conclusions that the groundwater
recovery occurred between 2-3 years following the conclusion of the aquifer test, but that
continued pumping within the carbonate-rock aquifer has inhibited recovery to pre-Order 1169
aquifer test groundwater levels, and that at the current rate of carbonate-rock aquifer pumping the
aquifer has nearly reached steady-state conditions and discharge to the Warm Springs area has

reached equilibrium.'”®

NV Energy further agreed in its rebuttal report with MBOP’s and CNLV’s conclusions that
some groundwater flowing within the carbonate-rock aquifer bypassed the Muddy River Springs
Area, and ultimately the Muddy River. NV Energy also agreed that groundwater development
within the southern boundary of the LWRFS would likely have less of an effect on discharge to
the Warm Springs area and the river. NV Energy did not opine as to the quantity of water that
bypassed the springs, but inferred that the current 7,000-8,000 afy of carbonate-rock aquifer
pumping appeared to support the conclusion that steady-state conditions had been reached.'®® NV
Energy also opined that movement of senior certificated alluvial water rights in the Muddy River
Springs Area to carbonalte-rock aquifer wells located in the southern portion of the LWRFS may
be considered acceptable as Nevada law allows for the reasonable lowering of the groundwater
table, and such movement would not necessarily result in a conflict to existing rights.'®! NV
Energy further concluded that, contrary to the conclusions of MBOP, drought was not a significant
cause for the groundwater level declines observed.!'®? Finally, NV Energy concluded with
suggestions that the State Engineer either: (1) combine the LWRFS basins into a single
hydrographic basin and declare the new basin to be a Critical Management Area pursuant to NRS
534.037 and 534.110; or, (2) for the State Engineer to, under his authority in NRS 534.020 and

178 1d.

" 14., pp. 2-7.

"ONVEEx. 1, p. 8.

'81 Jd., pp. 8-9; Nevada Energy’s Closing Statements (NV Energy Closing), Hearing on Interim
Order 1303, official records of the Division of Water Resources, pp. 4-5.

182 1d., pp. 9-12.
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From: Leann Ramirez

To: Emilia Cargill

Subject: Coyote Springs Village A

Date: Wednesday, June 17, 2020 10:02:17 AM
Attachments: image001.png

Coyote Srpings Village A.pdf
Good Morning,
Please see attached.

Thanks,

Learwv Ramires

Department of Conservation and Natural Resources
Division of Waker Resouwrces

Administrative Assistont 111

901 S. Stewaut St. Ste 2002

Carson City, NV 89701

775-684-2800

Page 7 of 9
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STATE OF NEVADA BRADLEY CROWELL
STEVE SISOLAK Director
Governor
TIM WILSON, P.E.
Stale Englneer
DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES
DIVISION OF WATER RESOURCES
901 South Stewart Street, Suite 2002
Carson City, Nevada 89701-56260
(775) 684-2800 + Fax (776) 684-2811
hitp://water.nv.gov
June 17, 2020
To: Emillia K. Cargill
Chief Operating Officer
Senior Vice President and General Counsil
Coyote Springs Investment, LLC
300 S 4th St Ste 1700
Las Vegas, NV 89101
Re: Final Subdivision Review No. 13217-F
Name: Coyote Springs Village A
County: Clark County — Highway 93 and Highway 168
Location: A portions of Sections 15, 16, 21, 22 and 23, Township 13 South, Range 63, East,
MDB&M.
Plat: Final: Eight large parcels intended for further subdivision.
Water Service
Commitment
Allocation: An estimated 2,000 acre-feet annually from Coyote Springs Investments, LLC
permits.
Owner- Coyote Springs Nevada, LLC
Developer: 1050 Indigo Drive, Suite 200
Las Vegas, NV 89415
Engineer:  Stetson Engineers, Inc.
785 Grand Avenue, Suite 262
Carlsbad, CA 92008
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Coyote Springs Investment, LL.C
June 17, 2020
Page 2

Water
Supply: Coyote Springs Water Resources General Improvement District

General: A final subdivision map was presented and reviewed by this office on June 13,
2019, as described on the Coyote Springs Village A map.

As described in the State Engineer’s letter of September 7, 2018, tentative approval
was granted.

On June 185, 2020, the State Engineer issued Order #1309 which defined the
maximum groundwater which can be pumped from the Lower White River Flow
System as being 8,000 acre-feet annually, or less.

Coyote Springs Investment, LLC groundwater permits have priority dates which
may exceed the threshold of allowable pumping within the definition of this order.

As provided in Nevada Revised Statutes (NRS) 278,377, a copy of this certificate
must be furnished to the subdivider who in turn shall provide a copy of the
certificate to each purchaser of land before the time the sale is completed. Any
statement of approval is not a warranty or representation in favor of any person as
to the safety or quantity of such water.

Action: The Division of Water Resources recommends disapproval conceming water
quantity as required by statute for Coyote Springs Village A subdivision based on
watér service by Coyote Springs Water Resources General Improvement District.

Best regards,
o S

Steve Shell
Water Resource Specialist I1

SS/r
cc:  Division of Real Estate
Public Utilities Cornmission of Nevada
Southern Nevada Health District (Clark County)
Clark County Zoning Commision
Coyote Springs Water Resources General Improvement District
Coyote Springs Investments
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AAROND. FORD
Attorney General

KYLE GEORGE
st Assistant Atforney General

JESSICA L. ADATR
Chief of Siaff

RACHEL J. ANDERSON

Genercl Cotnsel

c}m;[sTIItg goNES STATE OF NEVADA HEIDI FARRY STERN
B Soliciter Ceneral

Second Assistant Altorney General OFFTOE O THE ATTORNEY GENERAL
100 North Carson Street
Carson City, Nevada 83701

DATE/TIME RECEIVED: "? ’Jj“bfﬁww 2020—RECEIVED. BY (o : :{? /4 / /;” ﬂ T
LAS Z
NAME OF SERVING PERSON/ENTITY: - 'c) z,fw / % Ziﬁf

ﬁﬁE ﬁzﬁﬁffﬁ’/ z%ﬁﬁggg éﬁwf §§W4{i LL C‘? ég}w@?’z
Q%ﬁfmf,@% 7 Z/L/, (aefite éﬁ,@;m%p /5@/5/
AL V’f%%?f &///M’Z ﬁ?@f&? Jf//gg}’g//

? , *"_,p" Iy zm;»{rz/{:‘f}mgy’/uﬂ e Z%ﬁfﬁ”f? W
CASF%CERE) 7'? /. fZ COURT: ‘sf 7%‘% /{) /‘(

DOCUMENT(S) RECEIVED: %-Séé/rfmwﬂz«ﬁ S (?M%Zéwif A
ﬁffzws @M{ma& () ;bte’ff/Q c‘v) ﬁxt//ej

[ ' NOTICE ]

7

NRS 41.031(2) provides in part thal, in any action against the Statc of Nevada,
the action must be brought in the name of the State of Nevada on relation of the particu-
lar department, commission, board or other agency of the state whose actioms are the
bagis for the suit. In an action against the State of Nevada, the summons and a copy of
the complaint must be served upon the Attorney General, at the Office of the Attorney
Gencral in Carson City and upon the person serving in the office of administrative head

of the named agency. Service on the Attorney General or designee does not con-

stitute service on any individual or administrative head.

Receipt of a subpoena by the Office of the Attorney General does not conshitute
vzlid service of the subpoena upon any individual or upon any state agency, except the.
Office of the Attorney General. Receipt of summons and complaint ox any other
process by the Attorney General ox desipnee does not constituie service upon
any individual, nor does it constitute service upon the adminisirative head of
an agency pursaant to NRS 41,

Telephone: 775-684-1100 » Fax: 775-684-1108 « Weh: ag.nv.guv » E-mail: aginfo@ag.nv.gov
Twitter: @NevadaAG « Hacebool: INVAttorneyUeneral « YouTube: /NevadaAG
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COULTHARD LAW_ PLLC
840 South Rancho Drive #4-627
Las Vegas, Nevada 85106

(702) 9895944

13
14
15
16
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SEI

William L. Coulthard, Tsq.
Nevada Bar No, #3927
Coulthard Law PLLLC

B40 South Rancho Drive #4-627
Las Vegas, Nevada 89106

(702) 898-9944
wlciiconlthardlaw.com

Attorneys for Plaintiffs CS-Entities

DISTRICT COURT

CLARK COUNTY, NEVADA

Coyote Springs Invesunent LLC, a Nevada
Limited Liability Company, Coyote Springs
Nevada LLC, a Nevada limited liability
company, and Coyote Springs Nursery LLC, a
Nevada limited liability company,

Plaintafts,
V.

STATE OF NEVADA, on relation to its
Division of Water Resources, Department of
Conscrvation and Natural  Resources, Tim
Wilson, Nevada State Engincer; and Does [
through X.

Defendants,

Case No.A-20-820384-B
Dept. No.Department 13

SUMMONS

TO: STATE OF NEVADA, on relation to its Division of Water Resources, Department

of Conservalion and Natural Resources, Tim Wilson, Nevada Stale Engineer,

NOTICE: YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST

YOU WITHOUT YOU BEING HEARD UNLESS YOU RESPOND WITHIN 45 DAYS.

READ THE INFORMATION BELOW,

TO THE DEFENDANT: A civil Complaint For Damages and Demand for Jury Trial

(“Complaini™) has been filed by the Plaintitfs apainst you lor the relief set forth in the Complaint.

1
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COULTHARD LAW, PLLC

340 South Rancho Drive #4-627

Las Veeas, Navada 89106
(702) 989-5544

o

P
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il you intend to defend this lawsuit, as the State and within 45 days after this

Summens is served on you exclusive of the day of service, you must do the

following;

a. File with the Clerk of this Coutt, whosc address is shown below, a formal
written response to the Complaint in accordance with the rules of the Court.

b. Serve a copy of your response upon the attorney whose name and address are
shown below,

Unless you respond, your default will be entered upon application of the Plaintiffs

and this Court may enter a judgment against you for the relief demanded in the

Complaint, which could result in the taking of money or property or other relief

requested in the Complaint.

If you intend to seek the advice of an attorney in this matter, you should do so
promptly so thal your respense may be [iled on time.

The State of Nevada, its polilical subdivisions, agencies, officers, employees,
board members, commission members and legislators, each have 45 days after
setvice of this Summons within which to file an Answer or other responsive

pleading to the complaint.

Issued at direction of:
COULTHARD LAW, PLLC

William L. Coulthard, Esy.

840 South Rancho Drive #4-627
Las Vegas, Nevada 89100

(702) 989-9944
wlciedcoulthardlaw.com

Afiorney for Plaintiffs CS-Entities

STEVEN D. GRIERSON
CLERK, OF THE LCURT ‘

a'é“uv i‘érrfﬂd § i ., 9/1/2020

Degdy Clerk - é] \“) Date
Reftonal Justice Centdr

200 Lewis Avenue. .

Las Vegas. WNevada 89155

Robyn Redriguez

~J
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1L.as Veuas, Mevada 89106

COULTUHARD LAW, PLLLC
840 Souh Ranche Drive £4-627

(707) 989-99:

8]

= s

"

L= - B )
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RECEIVED
SEP 83 2020
STATE ENGINEER'S OFFICE

SET

William L. Coulithard, Esg.
Nevada Bar No. #3927
Coulthard Law PLLC

840 South Rancho Drive #4-627
Las Vegas, Nevada 89106

(702) 898-9944

wle ¢ coulthardlaw .com

Attaraers for Plaintiffs CS-Entities
DISTRICT COURT

CLARK COUNTY, NEVADA

Covote Springs Investment |LLC. 2 Nevada | Case No.A-20-820384-B
Limited Liahility Company. Covote Springs | Dept. No.Department 13

Nevada LLC. a Nevada limited lability
campany., and Covate Springs Nursery LLC, a | SUMMONS
Nevada limited Habilits company,

Plaintiffs,
v,

STATT OF NEVADA. on relation to its |
Division of Waler Resources, Department of
Conservation and Nawml Resources, Tim
Wilson. Nevads State Engineer: and Does |
through X.

Delendams.

TO: STATF OF NEVADA. on relation to its Division of Water Resvurces. Department
of Conservation and Natural Resources, Tim Wilson, Sevadn State Engineer.

NOTICE: YOU HAYLE BEEN SUED, THE COURT MAY DECIDE AGAINST
YOU WITHOUT YOU BEING HEARD UNLESS YOU RESPOND WITHIN 45 DAYS.
READ THE INFORMATION BELOW.

TOTHI DEFFNDANT: A eivi]l Complaint For Damages and Demand for Jury Trial

("Complaint™) has been filed by the Plaintiffs agains s ou for the reliel ser torth in the Complaint.

!
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COULTHARD L.AW PLLC

840 South Rancho Drive #3-627

Lus Vegas, Nevada 891006

(702 989-91rdd

[F]) = LF8] I

~J
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I you intendd o defend this lawsuit, as the State and within 43 days afier this

Summons (s served on you exclusive af the day of service. vou must do the

a. File with the Clerk of this Courl. whaose address is shown below, a formal
written response to the Complaint in accordance with the rules of the Coun,

b. Serve a copy of your response upon the altorney whose name and address are

Lnless you respond, veur default will be entered upon application of the Plaintifls
and this Court mny enter 4 judgment against you for the relief demanded in the

Complaint, which could result in the taking ol money or property or other relief

I you intend to seck the advice of an attorney in this matter. you should do so

promptly so that your response may be liled on time.

1.
following:
shown below.
2.
requested in the Complaint,
3.
4.

The State of Nevada. its political subdivisions, agencics. ollicers. emplayees.
board members. commission members and legistators, cach have 43 days after
scrvice of this Summons within which 10 file an Answer or other responsive

pleading ta the camplaint.

lssued at direction oft
COULTHARD LAW. PLI.C

hatont Chanch

Wiiliam I.. Coulthard, Esq.

840 South Rancho Drive #4-627
Las Vegas, Nevada 89106

{702) 98y-044.]

wle i coulthardlaw com

Atrorney for Plaintifts CS-Entities

STEVEN DL GRIZRSON
CLERK OF THE CGLIRF

e /é m&‘l«f [~ 9/1/2020

Deppity Clerk ;j \j Date
Refonal Jostive Centér

200 Lewis Avenue
Las Vegas, tverala 891353
Robyn Radriguez

i
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Legal Process Service, 724 S, 8th Street, Las Vegas, NV 827101
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AFFT

Coulthard Law, PLLC
William L. Coulthard, Esg.
840 S, Rancho Dr,, #4-027
Las Vegas , NV 83106
State Bar No.; 3927
Attorney(s) for: Plaintiff{s)

Ctoylote Springs Investment LLC, a Nevada Limited Liability Company;
a1 al.

¥E

State of Nevada, in relation {o its Division of Water Hesources: et al.

Electronically Filed
9/8/2020 10:26 AM
Steven D. Grierson

CLERE OF THE COUE i'l

DISTRICT COURT
CLARK COUNTY, NEVADA

Case No.. A-28-820384-B
Cept. No.:

BCate:
Piaintiff(s) Time:

Defendant{s)

AFFIDAVIT OF SERVICE

t, Cindy Lee Arncld, being duly sworn deposes and says: That af all times herein affiant was and is a citizen of the

United States, over 18 years of age, licensed to serve civil process in the Siate of Nevada under license #8604, and

not a party to or interested in the proceeding in which this affidavit is made. The affiant received 2 copy{ies) cf the:

Summeons: Complaint for Damages: Demand for Jury Trial: Business Court Civil Cover Shest on the 2Znd day
of September. 2020 and served the same on the did day of September. 2020 at 3:10PM by serving the Defandant

statute to accent service of process.

1.3, Ford by personatly defivering and leaving a copy at 108 N, Garsan

:sistant an agent fawfully designated by

Pursuant to NRS 2398,030 this document does not contzin the social security number of any persen.

[ declare under penalty of periury under the law
of the state of Nevada that the foregoing is true and
correct. Executed this 4th day of September 2020

Y

L A f(ﬂ!“"bix I A <1 iwmt’&"p T
Clndy Lee Am@fa‘# R-2020-15596
Legal Process Sérwce iicense # 604
WorkOrcerNo 2006824

R i HE R R LR L

Case Number: A-20-820384-B
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AFFT
Ceulthard Law, PLLC
William L. Coufthard, Esq.

840 S Rancho Dr, #4-627
Lzs Vegas, NV 89106
State Bar No.; 3927
Altorney(s) for: Plaintiffis)

Ctoyio%e Springs Investment LLT, a Nevada Limited Liahility Company;
et al.

vE

Stale of Nevada, in relation to its Division of Waier Besources; et al.

Filed 10/02/20 Page 8 of 9

Electronically Filed
9/8/2020 10:26 AM
Steven D. Grierson

CLERE OF THE COUE i'l

DISTRICT COGURT
CLARK COUNTY, NEVADA

Case No.: A-20-820384-B
Dept. No.:

Date:

Plaintiff(s) Time:

Defendant(s)

AFFIDAVIT OF SERVICE

I, Cindy Lee Arnold, being duly sworn deposes and says: That at all times herein afftant wag and is a citizen of the

United States, over 18 years of age, licansed {o serve civil process in the State of Nevada undsr license #604, and

not a party fo or interesied in the proceading in which this affidavit is made. The affiant received 1 copy(ies) of the:

Summens; Complaint for Damages: Demand for Jurv Trial; Business Court Civil Cover Sheat on the 2Znd day

of September. 2020 and served the same on the 3rd day of September, 2020 at 42:58PM hy serving the

and Natural Resources by versonally delivering and ieaving a copy

35 with

agent lawfully designated by statute ‘o accept service of process.

Pursuant o NRS 2398 030 this document does not cantain the sacial security number of any person.

| declare under penalty of perjury under the law
of the state of Nevada that the foregoing is true and
correct. Executed this 4th day of September 2020

S /]
{ i N i g i ’f
é“n« RN AV :’?: A bw‘fw"%
Cindy Uee Amold#® R-2020-12596

Legal Process Sé‘r&ic:a License # 604
WorkOrderNo 2006825

B ERNERIEIRAIIRITI IR 12 10 g

Case Number: A-20-820384-B
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Electronically Filed

AFFT 9/8/2020 10:26 AM
Coulthard Law, PLLC Steven D. Grierson

William L. Coulthard, Esq. CLERK OF THE COU

840 S. Rancho Dr., #4-627 W g-w-—*
Las Vegas, NV 89108 '

State Bar No.: 3927

Attornay(s} for. Plainiifi{s)

DISTRICT COURT
CLARK COUNTY, NEVADA

Case No.: A-20-820384-B

Coyote Springs Investment LLC, a Nevada Limited Liability Company; Dept. Nov
et al. Date:
¥s Piaintiff{s} Time:
State of Nevadas, in relation to #s Division of Water Rescurces; ef al.
Lefendami(s)

AFFIDAVIT OF SERVICE

i, Cindy Lee Arnecld, being duly sworn deposes and says; That at all timas herein affiant was and is a citizen of the

United Stafes, over 18 years of age, licensed to serve civil process in the Siate of Nevada under license #3504, and
not a party to or interested in the proceeding in which this affidavit is made. The affiant received 1 copy(ies) of the:

Suwmmens; Complaint for Damages; Demand for Jury Trial Business Couyt Civil Cover Sheet on the 2ud day

of September, 20286 and served the same on the 3rd dsy of September, 202G at 12:58PM by serving the
Refendant{s}

lzaving a copy at 2015, Stewait Sf

gs by personzlly delivering and

Assistant an 2gent lawfully designated by statuie ic accept service of process.

Pursuant to MRS 239B.030 this document does not contzin the social security number of any persaon.

| declare under penalty of periury under the law
of the state of Nevada that the foregoing is true and
correct. Executed this 4th day of September 2020

'ﬁf{

J !
{/ fi(%w,é A, j A, e%f;“:f

Cindy Lee Arnold #”ﬁ ZOZO '1 2596

Legal Process Serwée License # 604
WorkQrderNo 2006825

B TR RABIE A EME ORI R Lt

Case Number: A-20-820384-B
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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* * %

COYOTE SPRINGS INVESTMENT, LLC, a Case No. 2: 20-cv-1842-KJD-DJA
Nevada limited liability company, et al.,
ORDER

Plaintiffs,
V.
STATE OF NEVADA, on relation to its
Division of Water Resources, Department of
Conservation and Natural Resources, TIM
WILSON, Nevada State Engineer,

Defendants.

Presently before the Court is Plaintiffs’ Motion for Leave to File First Amended
Complaint (#18). Defendants filed a response in opposition (#29) to which Plaintiffs replied
(#32). Also before the Court is Plaintiffs’ Motion to Remand (#19). Defendants filed a response
in opposition (#30) to which Plaintiffs replied (#33).
|. Background

On August 28, 2020, the Coyote Springs Plaintiffs filed this action in the Eighth Judicial
District Court, Clark County, Nevada as Case No. A-20-820384-B. Plaintiffs’ Complaint alleged

causes of action for inverse condemnation (Lucas and Penn Central regulatory takings), pre-

condemnation damages, equal protection violations, a 42 U.S.C. §1983 claim, and a demand for
attorneys’ fees. Plaintiffs assert their Complaint was filed in Nevada’s State District Court as
each of Plaintiffs’ claims are heavily intertwined with questions of Nevada state law.

On October 2, 2020, the Defendants removed the Complaint to the United States District
Court for the District of Nevada due to the federal questions arising out of the inverse
condemnation claims’ references to the Fifth Amendment to the U.S. Constitution, the Equal

Protection claim’s references to the Fourteenth Amendment to the U.S. Constitution, and the
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federal 42 U.S.C. 81983 claim. See Defendant's Notice of Removal, Doc. No. 1. Defendants’
removal was based upon 28 U.S.C. 8§ 1331; 1367(a).

Following removal to this Court, on October 9, 2020, Defendants filed their Motion to
Dismiss Plaintiffs’ Complaint (#4) in its entirety. On November 2, 2020, Plaintiffs filed their
Opposition (#9) to Motion to Dismiss. The Opposition to the Motion to Dismiss included a
request for leave to amend, should the Court determine that any of Plaintiffs’ claims were
insufficiently pled and subject to dismissal under Federal Rule of Civil Procedure (“Rule™)
12(b)(6).

Plaintiffs then filed the present motion to amend and motion to remand. Plaintiffs clarify
that each of Plaintiffs’ claims are entirely based in state law and that Plaintiffs have withdrawn
their federally based claims and are not pursuing any federal claims or causes of action. Plaintiffs
argue their original intent in this action was to allege primarily state law claims and to litigate the
claim in Nevada state courts. According to Plaintiffs, the original Complaint referenced the U.S.
Constitution as state courts often and regularly apply the federal law and standards to inverse
condemnation claims and civil rights violations of the Nevada Constitution.

To clarify this intent to litigate in Nevada state court, Plaintiffs’ [Proposed] First
Amended Complaint® makes clear that the inverse condemnation claims and civil rights claims
are all brought only under the Nevada Constitution’s protections of property rights and equal
protection of the law. Plaintiffs’ equal protection claim is now clearly based on the Nevada
Constitution and the 42 U.S.C. §1983 claim has been withdrawn from the [Proposed] First
Amended Complaint. The only other changes from the initial complaint to the First Amended
Complaint are found within Paragraph 66 of the [Proposed] First Amended Complaint wherein
Plaintiffs, in the Nevada based Equal Protection Claim, allege facts related to the State’s unequal
treatment of Plaintiffs compared to its treatment of Moapa Valley Water District (“MVWD”) in
regards to application of the underlying State Orders 1303 and 1309, use of their water rights,

and the application of the subdivision map moratorium. Having withdrawn any reliance upon

! Plaintiffs have attached the proposed amended complaint as required by Local Rule 15-1(a) which they did
not do when they alternatively requested leave to amend in opposition to the motion to dismiss.

-2-
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Case 2:20-cv-01842-KJD-DJA Document 40 Filed 09/28/21 Page 3 of 5

federal law in pursuit of their claims, Plaintiffs seek remand since the court would no longer
have original jurisdiction.

1. Analysis
A. Motion to Amend

Pursuant to Rule 15, a party may amend its pleadings only by leave of the court after
responsive pleadings have been filed and in the absence of the adverse party’s written consent.

Thornton v. McClatchy Newspapers, Inc., 261 F.3d 789, 799 (9th Cir. 2001). The court has

discretion to grant leave and should freely do so “when justice so requires.” Allen v. City of
Beverly Hills, 911 F.2d 367, 373 (9th Cir. 1990) (quoting Fed. R. Civ. P. 15(a). However, courts
may deny leave to amend if (1) it will cause undue delay; (2) it will cause undue prejudice to the
opposing party; (3) the request is made in bad faith; (4) the party has repeatedly failed to cure
deficiencies; or (5) the amendment would be futile. Leadsinger, Inc., v. BMG Music Publ’g, 512

F.3d 522, 532 (9th Cir. 2008).

Plaintiffs are forthright in acknowledging that they seek to amend the complaint for the
sole purpose of removing all federal claims with the intention of having the action remanded to
state court. The question is whether the factors fall on the side of the liberal rule in favor of
amendment. Here, in the early stages of litigation, the motion to amend having been filed long
before the deadline in the discovery plan and scheduling order, amendment will cause no undue
delay. However, it cannot be said that Defendants will not suffer some prejudice from the
amendment. But there is no indication that prejudice would be “undue.” Plaintiffs cannot be
forced to assert and litigate particular claims. The paramount policy of pleading is that “the

plaintiff is the master of the complaint[.]” See Caterpillar, Inc. v. Williams, 482 U.S. 386, 398-99

(1987). Rather than being made in bad faith, Plaintiffs admit that they seek amendment for the
purpose of avoiding federal jurisdiction. Id. at 399 (“the plaintiff may, by eschewing claims
based on federal law, choose to have the cause heard in state court™).

Finally, Defendants rely on futility to oppose Plaintiffs’ proposed amendments. However,
the questions raised by Defendants go to the heart of Plaintiffs’ claims. They involve questions

of Nevada law, interpretation of Nevada statute, and public policy of substantial import that
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Case 2:20-cv-01842-KJD-DJA Document 40 Filed 09/28/21 Page 4 of 5

should be resolved by the courts of Nevada. Accordingly, the Court grants Plaintiffs’ motion to
amend.

B. Motion to Remand

Federal courts have removal jurisdiction only if there is original jurisdiction over a suit.
See 28 U.S.C. §1441(a); Caterpillar, 482 U.S. at 392 (“Only state-court actions that originally
could have been filed in federal court may be removed to federal court by the defendant™). In
effect, a party seeking to retain a case in federal court must show that plaintiff has either alleged
a federal claim, a state claim that requires a resolution of a substantial issue of federal law, or a

state claim completely pre-empted by federal statute. See American Well Works Co. v. Layne &

Bowler Co., 241 U.S. 257, 260 (1916); Franchise Tax Bd. v. Construction Laborers Vacation
Trust, 463 U.S. 1, 9 (1983); Metropolitan Life Ins. Co. v. Taylor, 481 U.S. 58, 65 (1987).

Here, Plaintiffs have amended the complaint to remove all federal claims. Defendants are
correct in asserting that a plaintiff may not compel remand by amending a complaint to eliminate
the federal claims that provided the basis for removal. See Sparta Surgical Corp. v. Nat’l Ass’n

of Sec. Dealers, Inc., 159 F.3d 1209, 1213 (9th Cir. 1998). Retaining jurisdiction to adjudicate

pendent state law claim is within the discretion of the Court. See 28 U.S.C. § 1367(c). Here, the
Court finds that the claims raised by Plaintiffs substantially predominate over the claims which
the Court had original jurisdiction over and the claims raise novel and complex issues of state
law. See 28 U.S.C. § 1367(c)(1,2). Therefore, the Court declines to exercise its supplemental
jurisdiction over the amended claims and remands them to state court.
[11. Conclusion

Accordingly, IT IS HEREBY ORDERED that Plaintiffs’ Motion for Leave to File First
Amended Complaint (#18) is GRANTED;

IT IS FURTHER ORDERED that Plaintiffs’ Motion to Remand (#19) is GRANTED;
I
7
I
7
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IT IS FINALLY ORDERED that all other outstanding motions are DENIED as moot.

DATED this 28" day of September 2021.

The Honorable Kent J. Dawson
United States District Judge
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DISTRICT COURT
CLARK COUNTY, NEVADA

COYOTE SPRINGS INVESTMENT, LLLC, a Case No. A-20-820384-B
Nevada Limited Liability Company; Dept No. XIII
COYOTE SPRINGS NEVADA, LLC, a
Nevada Limited Liability Company; and
COYOTE SPRINGS NURSERY, LLC, a
Nevada Limited Liability Company,
MOTION TO DISMISS SECOND
Plaintiffs, AMENDED COMPLAINT

VS.

STATE OF NEVADA, on relation to its
Division of Water Resources;
DEPARTMENT OF CONSERVATION AND
NATURAL RESOURCES, ADAM
SULLIVAN, Nevada State Engineer;
CLARK COUNTY-COYOTE SPRINGS
WATER RESOURCES GENERAL
IMPROVEMENT DISTRICT, a political
subdivision of the State of Nevada; and
DOES I through X,

Defendants.

Defendant State of Nevada, on relation to its Division of Water Resources,
Department of Conservation and Natural Resources, Adam Sullivan (“State Engineer”)
moves to dismiss the second amended complaint (“SAC”) filed by Plaintiffs Coyote Springs
Investment LLC, Coyote Springs Nevada LLC, and Coyote Springs Nursery LLC
(collectively “CSI”) under Nevada Rule of Civil Procedure 12(b)(5).
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MEMORANDUM OF POINTS AND AUTHORITIES
L Introduction

The Court should dismiss CSI’s second amended complaint, because all its claims
are premature and misguided. CSI filed a petition for judicial review of the State
Engineer’s Order 1309 that is pending decision in Department 1. Order 1309 is central to
all of CSI's claims. CSI’s takings claims should not be decided before the validity of Order
1309 is determined.

Even assuming CSI’s claims were ripe, CSI has no inverse condemnation claims for
an alleged taking of its real property, water rights, or development rights.

First, CSI's allegation that the State Engineer’s Order 1309’s creation of a “super
basin now known as the Lower White River Flow System . . . effectuates a taking,” SAC
49, directly contradicts CSI’s agreement to “the State Engineer’s conjunctive management
of the Lower White River Flow System,” which is an “ongoing administrative process” in
which CSI agreed to “participate in good faith . .. “ Id. Ex. 7 q 3.

Second, the State Engineer’s Orders did not take CSI’s water rights, change its
priority, or deprive CSI of all beneficial use of its property to support a “total” regulatory
taking under Lucas v. S.C. Coastal Council, 505 U.S. 1003 (1992).

Third, not one of the three factors of Penn Cent. Transp. Co. v. New York City, 438
U.S. 104, 124 (1978) supports CSI’s second inverse condemnation claim: (1) CSI’s alleged
investment-backed expectations that it could obtain enough water to develop an ambitious
master-planned community 50 miles north of Las Vegas are belied by (a) the conditions it
accepted upon purchasing the property; (b) Nevada law that declares water belongs to the
public and limits water rights to those put to beneficial use; (¢) CSI's admission that its
water rights are subject to senior rights; and (d) its knowledge since 2002 that pumping
large quantities of groundwater may affect those rights; (2) the State Engineer’s Orders
serve a crucial public purpose—to prevent depletion of Nevada’s groundwater basins and
protect senior existing water rights; and (3) the public purpose overcomes any loss of

property value, which CSI has not alleged.
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CSI’s remaining claims fare no better. CSI pleads no facts that show an official
announcement to condemn CSI’s property or unreasonable delay, which is fatal to CSI’s
precondemnation damages claim. CSI fails to state a claim for equal protection because all
applicants were denied additional groundwater in 2014 and Order 1309 serves the
legitimate public purpose to protect Nevada’s scarce groundwater sources, senior decreed
water rights, and the protected Moapa dace fish. CSI has no contract claims because the
settlement agreement on which it relies contains no obligation to approve CSI’s maps.

For these reasons, the remedies CSI seeks in its last three claims—declaratory relief,
injunctive relief, and attorneys’ fees—are misplaced and should be rejected. The second
amended complaint should be dismissed.

1I. Background
A. CSI buys the Property subject to existing rights and conditions that

may limit its access to groundwater

CSI owns 42,100 acres of land located about 50 miles north of Las Vegas, Nevada
(“Property”). Second Amended Complaint (“SAC”), on file, § 1. Approximately a third of
the Property is in Clark County; the rest is in Lincoln County. Id.

The Property originally belonged to the United States. See Nevada-Florida Land
Exchange Authorization Act of 1988, Pub. L. No. 100-275; 102 Stat. 52 (the “Act”).2 In 1988,
the United States conveyed 28,800 acres and leased 14,000 acres of the Property to CSI’s
predecessor in interest, Aerojet-General Corporation (“Aerojet”). See §§ 3(b)(1) and 4(b)(1)

of the Act. The Act provided, in relevant part:

In the event that the State Engineer of Nevada determines that
the withdrawal of ground water from beneath lands conveyed or
leased pursuant to this Act or from beneath other lands
underlain by the same aquifer is causing depletion of water to a
surface water habitat of any endangered or threatened species,

1 Defendants do not admit any of CSI’s allegations but accept them as true for purposes
of this motion to dismiss.

2 Available at https://www.govinfo.gov/content/pkg/STATUTE-102/pdf/STATUTE-102-
Pgb2.pdf, last visited December 7, 2021. The Court may take judicial notice of United States
statutes, NRS 47.140(1), and the United States’ prior ownership of the Property. See
Cowlitz Tribe of Indians v. City of Tacoma, 253 F.2d 625, 626 (9th Cir. 1957) (“District
Court could take judicial notice, the United States did occupy all this territory . . .”).
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Aerojet (or its successors or assigns) and the Secretary shall
jointly petition the State Engineer to reduce the total water
allocation in the affected area, or to take any other actions
authorized by State law, in order to eliminate such depletion of
water to such habitat.

Id. § 6(a)(3) (emphasis added).

CSI acquired the Property subject to “[v]alid existing rights” and the “reservations,
conditions, and limitations” of the Act and the land exchange agreement between Aerojet
and the United States. See Ex. A, §§ 1, 9, App. 003, 008 (Corrective Land Patent to CSI,
filed in Clark County Assessor Pages as document 20050218-0002675).3

B. CSI learns of obstacles to its development plans at the outset

1. Order 1169 stays CSI’s water applications in 2002

In or before 2002, CSI conceived of a concept plan for the development of the Coyote
Springs Master Planned Community, which was approved on February 6, 2002. SAC 99
8, 9(a).

But less than a month later, the State Engineer issued Order 1169, which held all
pending water right applications in abeyance—including those of CSI—and ordered a
hydrological study of the carbonate aquifer over a period of 5 years during which all water
right applicants were to engage in pumping tests in the Property. SAC 9 9(a), 22. A 1985
study quoted in Order 1169 had already found that “[lJarge-scale development (sustained
withdrawals) of water from the carbonate-rock aquifers would result in water-level declines
and cause the depletion of large quantities of stored water.” Ex. B, App. 053 (Order 1169).
Pumping tests were necessary to determine, among other things: (1) the quantities of
groundwater, (2) the potential adverse effects of development on the underground aquifers;
and (3) the impact of development on the 37,000 afa of groundwater discharged annually
at the “fully appropriated” Muddy River Springs area and Muddy River, where “listed

endangered and/or potential threatened species exist.” Ex. B, App. 055.

3The Court may take judicial notice of matters of public record. Breliant v. Preferred
Equities Corp., 109 Nev. 842, 847, 858 P.2d 1258, 1261 (1993) (citations omitted).
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The Order 1169 pumping tests began in 2010 and were deemed complete in 2012.
SAC q 23. Water right applicants and other interested parties filed their reports in 2013.
1d.

2. QAIIESI’S applications for additional groundwater are denied in

CSI holds 2,140 acre-feet annually (“afa”) of permitted water rights in the Coyote
Spring Valley basin, SAC § 19, and had applied for many thousands afa more. Ex. B, App.
054.

On January 29, 2014, the State Engineer issued Ruling 6255, denying all
applications for additional groundwater appropriations, including CSI’s, on the grounds
that: (1) the pump tests under Order 1169 “measurably reduced flows in headwater springs
of the Muddy River”; (2) the proposed use of the groundwater would conflict with existing,
senior rights, including those in the Muddy River and springs; (3) the proposed use would
prove detrimental to the public interest; and (4) there was no unappropriated groundwater
left at the source of supply. SAC 9 23; Ruling 6255, Ex. C, App. 090-091

CSI did not appeal from, or otherwise seek review of, Ruling 6255 in 2014.

3. The State Engineer expresses concern about the Property’s
groundwater in 2017
On November 16, 2017, LVVWD wrote the State Engineer to express concern about
Coyote Spring Valley’s ability to supply the groundwater for CSI’s Master Plan Project
given the issues identified in Ruling 6255. SAC § 27-28. The State Engineer responded on
May 16, 2018, that groundwater pumping in Coyote Springs would be limited to a degree
that does not interfere with the most senior rights of the Muddy River and Muddy River
Springs, i.e., “a fraction of the 40,300-acre feet already appropriated in the five-basin area,”
and that he could not justify approving any development maps unless other water sources
were identified. Id. Y 33; Ex. 1 thereto.
After CSI filed a petition for judicial review, the State Engineer rescinded his May
16 letter to LVVWD and agreed to in good faith process CSI’s maps. Id. § 38 and Ex. 7
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thereto (Settlement Agreement), §§ 2, 4. On its part, CSI agreed to “participate in good
faith in the ongoing administrative process of the State Engineer concerning the
conjunctive management of the Lower White River Flow System.” Id. § 3.

C. The State Engineer’s conjunctive management of the LWRFS

In the summer of 2018, the State Engineer began a public workshop process to
review the groundwater available in the Lower White River Flow System, which includes
the Coyote Spring Valley basin. SAC 99 39, 41-42.

On September 19, 2018, the State Engineer circulated a draft order, which
designated Coyote Spring Valley, Muddy River Springs Area, California Wash, Hidden
Valley, Garnet Valley, and a portion of the Black Mountains Area (the “LWRFS”) as a single
hydrographic unit for purposes of administration of water rights. The draft order held in
abeyance “any final subdivision or other submission concerning development and
construction . . . pending the conclusion of the public process to determine the total quantity
of groundwater that may be developed in [LWRFS].” SAC q 41 and Ex. 2 thereto at 11.

Following comments on the draft order, including from CSI, the State Engineer on
January 11, 2019, issued Interim Order 1303, which designated LWRFS as a joint
administrative unit for purposes of administration of water rights. SAC 99 42-44 and Ex.
3 at 13. Interim Order 1303 imposed a temporary moratorium on approvals of final
subdivisions pending conclusion of this public process, except upon a showing of an
adequate water supply that can meet the needs of the life of the project. Id. Ex. 3 at 14-15.
The State Engineer invited each interested party to submit reports for his consideration
that should address, among other things: (1) the results of the pumping tests performed
between 2010 and 2012; and (2) the “long-term annual quantity of groundwater” that may
be pumped in LWRFS and the pumping location’s effect on the Muddy River. Id. Ex. 3 at
13.

1. The State Engineer receives reports and holds a public hearing

Between September 23 and October 4, 2019, the State Engineer held a public

hearing and allowed experts for multiple interested parties that had submitted reports to
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testify and submit evidence. SAC Ex. 4 (Order 1309) at 11. CSI participated in the hearing,
as did many other interested parties such as USFWS, National Park Service (“NPS”), the
City of North Las Vegas, LVVWD, Southern Nevada Water Authority (“SNWA”), NV
Energy, and others. Id. Ex. 4 at 11. Opinions and recommendations as to how much
allowable groundwater could safely be pumped in the LWRFS without impacting senior
rights and, by extension, the Moapa dace ranged between “zero to over 30,000 afa . ..”. Id.
at 57.
2. The State Engineer issues Order 1309

On June 15, 2020, the State Engineer issued a 68-page order—Order 1309—in which
he detailed all interested parties’ opinions and conclusions as to the various items he sought
comment on in his Interim Order 1303, followed by his own findings. SAC Ex. 4 at 11-66.
The State Engineer found and ordered that: (1) the LWRFS, consisting of the six basins
plus Kane Springs Valley, were delineated as a single hydrographic basin (“Basin”); (2) the
maximum amount of groundwater that may be pumped from the Basin without harm to
the Warm Springs area flows and Muddy River cannot exceed 8,000; (3) the 8,000 afa may
be reduced if pumping adversely impacts the Moapa dace; and (4) the temporary
moratorium on final subdivision and development submissions was terminated. Id. Ex. 4
at 65-66.

3. CSTI’s final subdivision map for the 8-parcel lot is denied

On June 17, 2020, two days after Order 1309, the State Division of Water Resources
wrote CSI that CSI's low water right priority meant that it was at risk of exceeding the
threshold of allowable pumping under Order 1309. SAC Y 43 and Ex. 5. The Division
therefore recommended disapproval of the subdivision maps for 8 large lots in Coyote
Springs Village A. Id. CSI did not timely file a petition for judicial review of this

disapproval.
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4. CSI seeks judicial review of Order 1309

On July 9, 2020, CSI filed a petition for judicial review of Order 1309 against the
State Engineer in Case No. A-20-817765-P, which was consolidated with lead Case No. A-
20-816761-C. Ex. D, App. 094-123.4

5. CSI files this lawsuit for inverse condemnation

Six weeks after filing its petition for judicial review, CSI filed a complaint against
the State Engineer in this Court, alleging that the May 16, 2018, Letter, Draft Order,
Interim Order 1303, Order 1309, and June 17, 2020, letter (collectively “Orders”) have
effectuated a regulatory taking of CSI’s property and require compensation under the
Nevada and United States Constitutions. See Compl., on file. The State Engineer removed
the case to federal court, but it was remanded to this Court after CSI moved for leave to
amend its complaint to omit the references to federal law. See October 5, 2021, Order, on
file. After CSI filed a First Amended Complaint, the parties stipulated to CSI filing a
second amended complaint (“SAC”), which CSI filed on November 12, 2021.

CSI's SAC makes two inverse condemnation claims. The first claim alleges a
regulatory taking under Lucas v. S.C. Coastal Council, 505 U.S. 1003 (1992) (“Lucas”). See
SAC at 25 (First Claim for relief), 9 53-56. The second claim alleges a regulatory taking
under Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 124 (1978) (“Penn Central”).
See SAC (Second Claim for Relief) at 27, 99 63-64. CSI also makes claims for pre-
condemnation damages, equal protection, breach of contract, breach of the implied
covenant of good faith and fair dealing, declaratory and injunctive relief, and attorneys’
fees. See SAC 79 68-104 (Claims Three through Nine).

III. Motion to Dismiss Standard

A court may dismiss a complaint for “failure to state a claim upon which relief can

be granted.” NEV. R. C1v. P. 12(b)(5). While all factual allegations of the complaint are

presumed true and inferences are drawn in favor of the plaintiff on a motion to dismiss,

4 The Court may take judicial notice of this case because CSI admits the pendency of
the case and it is closely related to this case. NRS 47.130(2)(b); SAC 9 49 at 23:24-25; Mack
v. Estate of Mack, 125 Nev. 80, 91-92, 206 P.3d 98, 106 (2009).

Page 8 of 24

CSI0175




© W 9 O ot R W N R

NN N DN DN NN N DN O e e e
o 3 O Ot A~ W DN O O O o Otk W NN R O

Buzz Stew, LLC v. City of N. Las Vegas, 124 Nev. 224, 228, 181 P.3d 670, 672 (2008), a
plaintiff must allege sufficient facts to support each element of its claim, Hay v. Hay, 100
Nev. 196, 198, 678 P.2d 672, 674 (1984), and cannot make a case out of bare legal
conclusions. Conway v. Circus Circus Casinos, Inc., 116 Nev. 870, 875, 8 P.3d 837, 840
(2000).

The Court may consider materials attached to the complaint without converting the
motion to dismiss into one for summary judgment. Breliant, 109 Nev. at 847, 858 P.2d at
1261.

IV. Legal Argument

A. CSI’s two inverse condemnation claims are premature because Order

1309 on which the claims are based is under judicial review

If the decision on which the alleged taking is based is not final, then neither is the
alleged taking. Knick v. Twp. of Scott, Pa., 139 S. Ct. 2162, 2169, 204 L. Ed. 558 (2019)
(upholding the finality requirement of Williamson Cty. Reg’l Planning Comm’n v. Hamilton
Bank of Johnson City, 473 U.S. 172, 105 S. Ct. 3108 (1985)); Pakdel v. City & Cty. of San
Francisco, 952 F.3d 1157, 1163 (9th Cir. 2020) (“Knick left this finality requirement
untouched. . .”).

Orders issued by the State Engineer remain “in full force and effect unless
proceedings to review the same are commenced in the proper court within 30 days . ..
NRS 533.450(1) (emphasis added). Until a final decision is reached “regarding the

”»

application of the regulations to the property at issue,” the claim is not ripe. State v. Eighth
Jud. Dist. Ct., 131 Nev. 411, 419, 351 P.3d 736, 742 (2015) (quoting Williamson Cty. Reg’l
Planning Comm'n, 473 U.S. at 186).

Here, the State Engineer’s Order 1309, which CSI alleges effects a taking, SAC 99
57, 64, is subject to judicial review in Case A-20-816761-C. In that case, CSI also argues
that Order 1309 violates the takings clause of the Nevada Constitution. See Ex. E, App.
157 (CSI Opening Brief). The hearing on the parties’ petitions for judicial review is set for

February 14, 2022. Id. at 125.
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Consideration of CSI’s takings claims is not in order until the validity of Order 1309
1s confirmed: The court in Case A-20-816761-C could deny CSI’s petition, but it could also
grant CSI’s petition for judicial review and invalidate Order 1309, as in Wilson v. Pahrump

Fair Water, LLC, 137 Nev. ___, , 481 P.3d 853, 856 (2021) (district court granted petition

for judicial review and invalidated Order No. 1293A). Until Order 1309 is declared valid,
CST’s takings claims are not ripe.

Even assuming CSI’s inverse condemnation claims were ripe, the Court should
dismiss them. Whether a taking has occurred presents a question of law. City of Las Vegas
v. Cliff Shadows Prof’l Plaza, LLC, 129 Nev. 1, 11, 293 P.3d 860, 866 (2013). CSI alleges
that the State Engineer’s Orders “have effectuated a regulatory taking” of its (1) “Water
Rights”; (2) its Property; and (3) “and its development rights.” SAC 9 49. CSI is mistaken
on all three counts, as discussed in order below.

B. The State Engineer did not unconstitutionally take CSI’s water rights

1. Relevant principles of Nevada water law

Nevada water law principles defeat CSI’s inverse condemnation claims. First, under
the public trust doctrine, all water in Nevada, including groundwater, “belongs to the
public,” NRS 533.025, and is held in trust for the public by the State. Mineral Cty. v. Lyon
Cty., 136 Nev. 503, 511, 473 P.3d 418, 425 (2020). The tenets of this doctrine were first
recognized in 1970—decades before CSI purchased the Property. See State Eng’r v. Cowles
610 Bros., Inc., 86 Nev. 872, 874, 478 P.2d 159, 160 (1970) (holding that the state owns the
waters and beds beneath them). The doctrine allows the State to grant water rights only
if it is in the public’s interest. Lawrence v. Clark Cty., 127 Nev. 390, 400, 254 P.3d 606, 613
(2011). CSI always knew when it bought the Property that the State may not grant all
necessary water to develop a master plan community 50 miles north from Las Vegas if it
would not be in the best interest of “the current and future needs of Nevada citizens and
the stability of Nevada’s environment.” Bacher v. Office of State Eng’r of State of Nev., 122
Nev. 1110, 1116, 146 P.3d 793, 797 (2006); see also Ex. A, App. 001-049.
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Second, water right holders do not own or acquire title to water but a right to the
beneficial use of the water. Desert Irrigation, Lid. v. State of Nev., 113 Nev. 1049, 1059,
944 P.2d 835, 842 (1997). While water rights are “regarded and protected as real property,”
Application of Filippini, 66 Nev. 17, 21-22, 202 P.2d 535, 537 (1949), beneficial use of the
water is “the basis, the measure and the limit of the right to the use of water.” NRS 533.035
(emphasis added).

Third, “Nevada is a prior appropriation state.” Mineral Cty., 136 Nev. at 508, 473
P.3d at 423. This means that holders of permitted and certified water rights, such as CSI,
hold and accept their rights “subject to existing rights,” NRS 533.430(1), such as senior
rights (those that predate CSI's permits), vested rights that existed under common law
before NRS Chapter 533 was enacted in 1913, and rights adjudicated by decree. See NRS
533.085(1) (“Nothing contained in this Chapter shall impair the vested right of any person
to the use of water. . .”); NRS 533.210 (providing that court decrees are “final . . . and
conclusive upon all persons. . .”); see also Mineral Cty., 136 Nev. at 513, 473 P.3d at 426
(“Water rights are given ‘subject to existing rights’. . . .”). CSI’s alleged 2,140 afa of
permitted and certificated groundwater rights are “subject to” the senior and fully
appropriated rights of the Muddy River. SAC 9§ 20, and Ex. 3 at 5 (Interim Order 1303)
(recognizing the “decreed and fully appropriated Muddy River, which has the most senior-
rights”).

Finally, water “is a precious and increasingly scarce resource.” Bacher, 122 Nev. at
1116, 146 P.3d at 797. “Nevada’s resulting system of prior appropriation neither envisions
nor guarantees that there will be enough water to meet every demand for it ....” Wilson,

137 Nev. at , 481 P.3d at 845.

2. The Orders do not take CSI’s water rights
The Nevada Constitution provides that “[p]rivate property shall not be taken for
public use without just compensation having been first made . . .” NEV. CONST. art. 1, §

8(6). Where a governmental agency “has neither physically diverted or appropriated any
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water nor physically reduced the quantity of water that is available,” there is no takings
claim. Washoe Cty., Nev. v. U.S., 319 F.3d 1320, 1327 (Fed. Cir. 2003).

Here, Order 1309 does not say that CSI can no longer use any groundwater; nor does
it foreclose future use of groundwater by any individual water right holder, including CSI.
Instead, CSI complains about not being able to use its permitted water rights in the future
as it had “planned to,” SAC 9 21, and about the State Engineer’s denial of CSI’s final map
for 8 lots that require use of CSI’s junior water rights to the detriment of senior rights. Id.
9 50 and Ex. 5 (June 17, 2020 letter). But CSI has no “constitutionally protected property
right” to future groundwater. Kobobel v. State, Dep’t of Nat. Res., 249 P.3d 1127, 1137
(Colo. 2011); Wilson, 137 Nev. at ___, 481 P.3d at 854 (prior appropriation system does not

envision or guarantee “enough water to meet every demand”).

3. The State Engineer’s obligations to the holders of senior rights
in the Muddy River do not effect a taking of CSI’s junior water
rights

The prior appropriation doctrine “prohibits the use of water to the injury of senior
water rights.” Kobobel, 249 P.3d at 1134. Thus, there is no taking where the government
seeks to satisfy its obligations to senior water rights holders—even if it works to the
detriment of junior rights holders. See, e.g., Baley v. United States, 942 F.3d 1312, 1331,
1341 (Fed. Cir. 2019), cert. denied, 2020 WL 3405869 (U.S. June 22, 2020) (holding that the
government did not take the farmers’ water without just compensation when it temporarily
halted water delivery to satisfy its obligation to the more senior rights of the Tribes to
protect endangered species of fish); Sierra Nev. SW Enters., Ltd. v. Douglas Cty., 2011 WL
1304472, at *4 (D. Nev. Mar. 30, 2011), affd, 506 F. App’x 663 (9th Cir. 2013) (dismissing
takings claim “because there is no taking for the denial of a permit ... where such approval
would be in derogation of other prior appropriated rights.”).

Similarly, here, CSI never had an “unfettered right to use water in derogation of
senior water rights holders.” Kobobel, 249 P.3d at 1139. Its rights were always “subject
to” the Muddy River’s senior rights. NRS 533.030; NRS 533.340(1). “The Muddy River

Decree was finalized in 1920”—many decades before CSI obtained its statutory water
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rights. See SAC Ex. 4 (Order 1309) at 60. The Muddy River Decree is final. NRS 533.210.
State Engineers may not carry out their duties in ways that conflict with a court decree.
NRS 533.0245; Mineral Cty, 136 Nev. at 517, 473 P.3d at 429 (citing NRS 533.0245).

As a result, the State Engineer would not unconstitutionally take CSI’s water rights
if necessary to satisfy obligations to the most senior Muddy River and Muddy River Spring
water rights (as well as to those holders of groundwater rights that predate CSI's). As the
findings of Order 1309 indicate, “the additional pumping in Coyote Spring Valley was a
significant contributor to the decline in the springs that serve as the headwaters of the
Muddy River and habitat for the Moapa dace.” SAC, Ex. 4 (Order 1309) at 9 (Second
“whereas”). The State Engineer could adopt such orders to protect those senior rights. See

NRS 534.120. CSI’s takings claim therefore fails on this basis as well.

4. CSI states no claim for a per se regulatory taking of its Water
Rights

Courts analyze inverse condemnation claims under the Nevada Constitution using
federal takings cases by analogy. See McCarran Int’l Airport v. Sisolak, 122 Nev. 645, 662,
137 P.3d 1110, 1121 (2006) (applying federal takings case law to inverse condemnation
claim). To support a regulatory, “total,” takings claim, plaintiffs face a high hurdle: They
must show that the regulatory acts deprive them of “all economically beneficial uses” of
their property and leave it “economically idle.” Lucas, 505 U.S. at 1015. But even if the
alleged deprivation is total, compensation is not due if the restrictions imposed by the
regulation “inhere in the title itself, in the restrictions that background principles of the

State’s law of property and nuisance already place upon land ownership.” Id. at 1029.
Here, CSI does not allege that the Orders deprived it of all its Water Rights. But
even if it did, its claim would fail because Nevada’s “background principles” of water law
discussed above preclude a Lucas takings claim. Any restrictions imposed by the Orders
are inherent to the legal limitations that came with CSI’s permitted water rights to begin

with.
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C. CSI has no vested development rights that the State Engineer took

CSI’s claim for an alleged taking of its development rights also fails as a matter of
law. Where, as here, a developer has a mere hope to obtain a final approval of a master
planned community, it has no vested property interest that the Fifth Amendment protects.
See, e.g., Boulder City v. Cinnamon Hills Assocs., 110 Nev. 238, 245, 871 P.2d 320, 324
(1994) (“a denial of a building permit is not an unconstitutional taking without just
compensation in violation of the Fifth Amendment”); Oceanic Cal., Inc. v. City of San Jose,
497 F. Supp. 962, 974-75 (N.D. Cal. 1980) (“Oceanic has no ‘vested right’ in the particular
development it proposed, under California law”).

CSI only had conditional approvals of subdivision maps and then only for certain
parcels. SAC 9 45. The conditional approvals were specifically conditioned upon a “will
serve” letter from CS-GID and a final mylar map. Id. When the Division has “any
discretion in granting or denying the [approval], there [is] no entitlement and no
constitutionally protected interest.” Cinnamon Hills Assocs., 110 Nev. at 245, 871 P.2d at
324 (citing Gardner v. Baltimore Mayor & City Council, 969 F.2d 63, 69 (4th Cir.1992)).

D. The State Engineer did not take CSI’s Property

1. CSI states no Lucas takings claim

To determine whether a regulation deprives an owner of all economically beneficial
use of its real property, courts must look at the “property as a whole.” Murr v. Wisconsin,
137 S. Ct. 1933, 1949, 198 L. Ed. 2d 497 (2017). Even if a landowner loses 90% or 95% of
the value of its property, the landowner cannot be said to have lost “all economically
beneficial use” to support a per se takings claim. Lucas, 505 U.S. at 1019 n.8; Murr, 137
S.Ct. at 1949.

Here, CSI admits it is not denied all economically beneficial use of its 42,100-acre
property: CSI developed and is operating a Signature golf course on the Property. SAC 9
17. CSI also does not allege it lost all value in the Property. CSI merely complains that it
cannot build its intended master-planned community. Id. 9 45, 51, 57. Nothing in the

Orders prohibits CSI from using its property for residential use and therefore does not
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leave its property “economically idle.” Palazzolo v. Rhode Island, 533 U.S. 606, 631, 121 S.
Ct. 2448 (2001) (“A regulation permitting a landowner to build a substantial residence . . .
does not leave the property ‘economically idle”). As a result, CSI's first inverse
condemnation claim for the denial of “all” economically beneficial use of its Property fails.

2. CSI does not meet the Penn Central factors either

“Anything less than a ‘complete elimination of value,” or a ‘total loss™ requires an
analysis under the multi-factor test of Penn Central. Tahoe—Sierra Pres. Council v. Tahoe
Reg’l Planning Agency, 535 U.S. 302, 322-23 (2002) (quoting Lucas, 505 U.S. at 1019-1020,
n. 8); see also Sisolak, 122 Nev. at 663, 137 P.3d at 1122 (holding to same effect). The Penn
Central factors include: (1) the economic impact of the regulation on the plaintiff; (2) the
extent to which the regulation has interfered with distinct investment-backed expectations;
and (3) the character of the governmental action. Penn Central, 438 U.S. at 124; Sisolak,
122 Nev. at 663, 137 P.3d at 1122. CSI's allegations demonstrate that none of the factors
weighs in favor of finding a taking.

a. CSI alleges no loss in economic value of the Property

A mere “allegation that a regulation has diminished the property’s value, or
destroyed the potential for its highest and best use, does not, without more, constitute a
taking.” Sisolak, 122 Nev. at 663, 137 P.3d at 1122. “Government hardly could go on if to
some extent values incident to property could not be diminished without paying for every
such change in the general law.” Pa. Coal Co. v. Mahon, 260 U.S. 393, 413 (1922). The loss
in property value must be substantial: An “81% diminution in value” was held an
insufficient economic loss in MHC Fin. Ltd. P'ship v. City of San Rafael, 714 F.3d 1118,
1127 (9th Cir. 2013).

But even if a regulation has a significant economic impact on the plaintiff, there is
no taking if the regulation serves an important public purpose. See Penn Cent., 438 U.S.
at 127 (discussing case examples); Kuban v. McGimsey, 605 P.2d 623, 627, 96 Nev. 105, 112

(1980) (ordinance effected no taking despite significant adverse economic impact on a
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claimant, because it served important public purpose and did not deprive the owner of other
“reasonable uses of their property”).

Here, CSI does not allege that the Property lost any value since CSI purchased it.
Although CSI complains it lost millions of dollars in pre-construction costs, such costs do
not inform the economic impact factor of Penn Cent. Further, the State has a significant
public interest in preserving its scarce water resources, in not adversely impacting the
delivery of Muddy River to senior decreed rights, in not over-pumping groundwater in the
Basin, and in preserving endangered species like the Moapa dace. Thus, the first Penn
Cent. factor weighs against finding a taking.

b. Order 1309 does not physically take CSI’s property

A government regulation that adjusts “the benefits and burdens of economic life to
promote the common good” is less likely to yield a taking than a “physical invasion” by the
government. Penn Central, 438 U.S. at 123—24. Because the State Engineer has not taken
CSI’s Property, the second Penn Central factor also weighs against finding a taking.

C. Order 1309 does not interfere with CSI’s investment-backed
expectations

The property owner’s distinct investment-backed expectations are informed by, inter
alia: (1) “the law in force in the State in which the property is located,” Ark. Game & Fish
Comm’n v. United States, 568 U.S. 23, 38-39 (2012); (2) the foreseeability of restrictions
that the government may impose on the property, id. at 39; (3) the “existing use” of the
property, Esposito v. S.C. Coastal Council, 939 F.2d 165, 170 (4th Cir.1991), cert. denied,
505 U.S. 1219 (1992); and (4) the owner’s “notice that his development plans might be
frustrated.” Kelly v. Tahoe Reg’l Planning Agency, 109 Nev. 638, 651, 855 P.2d 1027, 1035
(1993). In Kelly, the owner knew at the time of purchase that the Lake Tahoe Regional
Planning Commission had expressed concerns over “rapid growth in the Lake Tahoe Basin
and the need for land-use planning regulations.” Kelly, 109 Nev. at 651, 855 P.2d at 1035.

Here, CSI had no investment-backed expectations that it could ever develop a master

planned community on the Property.
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First, CSI bought the Property knowing that if the withdrawal of groundwater from
beneath its Property or other property caused “depletion of water to a surface water habitat
of any endangered or threatened species,” the State Engineer was empowered “to reduce
the total water allocation in the affected area . ..” Act § 6(a)(3).

Second, CSI knew that under Nevada law, its water rights were subject to existing
rights, vested rights, and senior rights, and that there was no guarantee there would be

, 481 P.3d at 845.

enough water to meet its project’s demands. Wilson, 137 Nev. at

Third, the Property was not, and had not historically been, used for master planned
communities. SAC 9§ 9(c).

Fourth, CSI knew by March 8, 2002—at which time it only had a Concept Plan, SAC
9 9(a)—that its applications for additional water rights necessary for CSI to develop its
master plan were held in abeyance pending a multi-year hydraulic study. Order 1169, Ex.
B, App. 050-061. Order 1169 already advised CSI in 2002 that: (1) until studies are done,
development was risky; (2) “[l]Jarge-scale development (sustained withdrawals) of water
from the carbonate-rock aquifers would result in water-level declines and cause the
depletion of large quantities of stored water,” which would cause reductions in the flow of
warm-water springs; (3) “listed endangered and/or potential threatened species exist in the
Muddy Springs/Muddy River area”; and (6) “the State Engineer had previously granted
groundwater permits” in Coyote Spring Valley to entities other than CSI. Order 1169 at 1-

3, 5-6. For all these reasons, the State Engineer:
[Did] not believe it is prudent to issue any additional water rights
. until a significant portion of the water rights which have
already been issued are pumped for a substantial period of time
in order to determine if the pumping of those water rights

will have any detrimental impacts on existing water rights
or the environment.

Order 1169, Ex. B, App. 057 (emphasis added).
Fifth, all CSI's applications for additional groundwater were denied in 2014 and CSI

never appealed from that ruling. SAC § 23.
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Sixth, CSI recognized the State Engineer’s powers to conjunctively manage the
LWRFS and agreed in 2018 to cooperate “in good faith in the ongoing administrative
process of the State Engineer concerning conjunctive management of the [LWRFS].” SAC
Ex. 79 3. Order 1309 was issued as part of that conjunctive management.

Thus, based on its own allegations, CSI had no reasonable investment-backed
expectations that it could ever put to beneficial use all its permitted water rights or receive
additional water rights than those obtained before 2002. Here as in Esplanade Properties
v. City of Seattle, CSI took a risk when buying the Property and moving forward with
planning that it could “overcome those numerous hurdles to complete its project and realize
a substantial return on its limited initial investment.” 307 F.3d 978, 987 (9th Cir. 2002).
“Now, having failed . . . [CSI] seeks indemnity from the [State].” Id. But the “takings
doctrine does not supply plaintiff with such a right to indemnification.” Id.

For all these reasons, CSI did not suffer a taking that could give rise to inverse
condemnation claims; these claims fail as a matter of law.

D. CSTI’s claim for pre-condemnation damages fails as a necessary result

“To support a claim for precondemnation damages, the landowner must first allege
facts showing an official action by the [would be] condemnor amounting to an
announcement of intent to condemn.” Buzz Stew, LLC v. City of N. Las Vegas, 124 Nev.
224, 229, 181 P.3d 670, 673 (2008) (internal quotation marks and citation omitted).

CSI does not allege any facts to support this first element. CSI merely refers to the
“State’s [unidentified] acts and/or omissions” alleged in prior paragraphs. SAC 4 69. None
of the Orders alleged in the SAC amounts to an announcement of intent to take CSI’s
property. The State Engineer’s May 16, 2018, letter to LVVWD in which it advised that he
“cannot justify approval of any subdivision maps” based on CSI's “junior priority
groundwater rights . . . unless other water sources are identified” was not an official
announcement, let alone one announcing an intent to take CSI's Property or its Water
Rights. Cf. Buzz Stew, 124 Nev. at 229, 181 P.3d at 673 (City adopted a resolution in which

it expressed the need for Buzz Stew’s property). This alone dooms the claim.
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“Second, the landowner must show that the public agency acted improperly following
the agency's announcement of its intent to condemn certain land,” such as by unreasonably
delaying an eminent domain action.” Id.

CSI complains of “massive delays” in paragraph 69 of its SAC without quantifying
them or relate them to any Order that could qualify as an intent to condemn. Moreover,
the allegations that precede 9 69 of the SAC refute this conclusory allegation: Between May
2018 and January 2019, the State Engineer began a public workshop process, conditionally
approved two of CSI’s subdivision maps, gave CSI and all other interested parties an
opportunity to weigh in on the availability of the groundwater in the LWRFS, held an
additional public workshop on the LWRFS, and issued Interim Order 1303. Id. |9 39-44
and Ex. 3; compare City of N. Las Vegas v. 5th & Centennial, LLC, No. 58530, 2014 WL
1226443, at *3 (Nev. Mar. 21, 2014) (unpublished) (involving oppressive conduct and a near
eight-year delay). As CSI admits, the State Engineer conducted extensive hearings to allow
all interested parties to comment on the allowable amount of groundwater in the Basin.
SAC 99 39-44. CSI participated fully in those hearings. Id. Ex. 4. Here, as in N. Pacifica
LLC v. City of Pacifica, “[t]here is a reasonable explanation on the face of the complaint for
every delay in the [State Engineer’s] eventual [denial] of the application.” 526 F.3d 478,
485 (9th Cir. 2008). CSI cannot now, after demanding careful consideration by the State
Engineer in 2018, somehow claim it is entitled to damages because the State Engineer did
precisely what CSI asked of him.

E. CSI’s equal protection claim fails because the State Engineer’s Orders

have a rational basis
An equal protection claim “may be brought by a ‘class of one’ if the [plaintiff] can
demonstrate that he or ‘she has been intentionally treated differently from others similarly
situated and that there is no rational basis for the difference in treatment." Malfitano v.
Cty. of Storey, 133 Nev. 276, 284, 396 P.3d 815, 821 (2017) (quoting Vill. of Willowbrook v.
Olech, 528 U.S. 562, 564, 120 S.Ct. 1073 (2000)). A statute “meets rational basis review so
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long as it i1s reasonably related to a legitimate government interest.” Rico v. Rodriguez,
121 Nev. 695, 703, 120 P.3d 812, 817 (2005).

Here, the Orders and CSI’s allegations belie that it was “singled out” by the State
Engineer. SAC § 74. All applicants for additional groundwater were denied permits for
additional groundwater in 2014—not just CSI. Id. § 22. Order 1309 does not single out
any water rights holder that must give up its water rights; in fact no single water right
holder has been denied the use of their existing water right as a result of Order 1309. CSI’s
allegation that Moapa Valley Water District (MVVD?”) is “allowed to use its water rights”
and continue its business despite having more junior rights than those of CSI, SAC § 75,
overlooks that CSI, too, is allowed to use the 1400 to 2000 afa it puts to beneficial use and
operate its golf course.

Even assuming CSI was treated differently from MVVD, CSI alleges no facts to show
that the Orders lack a rational basis, as 1s its burden. Malfitano, 133 Nev. at 284, 296 P.3d
at 821. All Orders—including the June 17, 2020, recommendation to deny CSI’s Village A
map approval that required 2,000 afa—are based on expert testimony and reports and
rationally related to the regulation of Nevada’s scarce groundwater, which belongs to the
public. The State Engineer had a statutory right to deny applications that “exceed the
threshold of allowable pumping” of Order 1309. SAC q 50. For these reasons, the Court
should dismiss the equal protection claim.

F. CSTI’s five new claims are not ripe and are non-starters

1. CSI alleges no breach of contract or implied duty

A claim for breach of contract requires the plaintiff to plead and prove a contract, a
breach by the defendant, and damages resulting from such breach. Richardson v. Jones, 1
Nev. 405, 408 (1865). It is for the Court to interpret the terms of the contract. Sheehan &
Sheehan v. Nelson Malley & Co., 121 Nev. 481, 486, 117 P.3d 219, 223 (2005).

The August 29, 2018, settlement agreement between CSI and the State Engineer on
which CSI bases its contract claims includes mutual, ongoing obligations: The State

Engineer agreed to “process in good faith any and all maps or any other issues as requested
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by CSI...” SACEx. 7, 99 2, 4. CSI, on its part, agreed to “participate in good faith in the
ongoing administrative process of the State Engineer concerning conjunctive management
of the Lower White River Flow System.” Id. q 3.

As CSI’s allegations and petition for judicial review confirm, the administrative
process concerning the conjunctive management of the LWRFS is “ongoing.” SAC  49; Ex.
E, App. 124-192. CSI cannot complain about an untimely or unfair process, SAC 9 82,
because it has not been completed and CSI agreed to participate in it in good faith. Id. Ex.
79 3. Moreover, the terms of the settlement agreement do not guarantee approval of CSI’s
maps, just a fair “process.” In other words, CSI has not alleged a breach.

CSI'’s claim for breach of the implied covenant of good faith and fair dealing fails for
the same reasons, because the settlement agreement imposes no duty on the State
Engineer to approve CSI's maps. See Nelson v. Heer, 123 Nev. 217, 227, 163 P.3d 420, 427
(2007) (dismissing implied covenant claim because defendant had no contractual duty to
do what Plaintiff complained of). Moreover, the duty of good faith and fair dealing imposed
by every contract applies to both “contracting parties”—not just the State Engineer. Hilton
Hotels Corp. v. Butch Lewis Prods., Inc., 109 Nev. 1043, 1046, 862 P.2d 1207, 1209 (1993).
CST’s implied covenant claim is incompatible with its own agreement to participate “in good
faith” in the ongoing administrative process. For these reasons, the contract claims are
misplaced.

2. The Declaratory Relief claim is not ripe and would fail

One of the key elements and requirements for declaratory relief is that the issue
involved in the justiciable controversy is “ripe for judicial determination.” MB Am., Inc. v.
Alaska Pac. Leasing, 132 Nev. 78, 86, 367 P.3d 1286, 1291 (2016) (quoting Kress v. Corey,
65 Nev. 1, 26, 189 P.2d 352, 364 (1948)).

CSI seeks a declaration that the State Engineer’s actions “precluded” CSI “from
moving forward with its Master Planned Development” and caused [CSI] to “permanently
cease development of the Clark County Development.” SAC q 94 (quoting Ex. 6 p. 9). CSI

further seeks a declaration that it is entitled to compensation for its takings claims. Id. §
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95. But as discussed above, those claims are not ripe and lack merit. CSI’s petition for
judicial review of Order 1309 remains pending. There is no legal basis for a declaration
that the State Engineer wrongfully took any of CSI’s property.
3. CSI does not meet the requirements for preliminary injunctive
relief

“For a preliminary injunction to issue, the moving party must show that there is a
likelihood of success on the merits and that the nonmoving party's conduct, should it
continue, would cause irreparable harm for which there is no adequate remedy at law.”
Dep't of Conservation & Nat. Res., Div. of Water Res. v. Foley, 121 Nev. 77, 80, 109 P.3d
760, 762 (2005).

For all the reasons discussed above, CSI is unlikely to succeed on the merits of its
(inverse condemnation) claims, and it has an adequate remedy at law to preserve the
“status quo” during these proceedings under NRS 533.450. Cf. Foley, 121 Nev. at 84, 109
P.3d at 764 (NRS Chapter 533 afforded the Foleys an “administrative remedy to reinstate
at least some water usage to their land”). Should it nevertheless prevail on its inverse
condemnation claims, monetary damages would adequately compensate CSI.

4. CSI is not entitled to attorneys’ fees

CSTI’s last claim for attorneys’ fees is also premature and misplaced. A party who
prevails on an inverse condemnation claim may make a request for attorneys’ fees, NRS
37.185, but if there is no taking, there is no right for attorneys’ fees. See City of Las Vegas
v. Cliff Shadows Prof'l Plaza, 129 Nev. 1, 14, 293 P.3d 860, 868 (2013) (“Since no taking
occurred . . ., Cliff Shadows is not the prevailing party on any of its claims and thus is not
entitled to attorney fees”). Because CSI cannot prevail on its inverse condemnation claims,

its “claim” for attorneys’ fees should be likewise dismissed.
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V. CONCLUSION

For these reasons, this Court should dismiss CSI’s Second Amended Complaint
with prejudice.

DATED this 20th day of December, 2020.

AARON D. FORD
Attorney General

By:___/s/ Akke Levin
Steve Shevorski (Bar No. 8256)
Chief Litigation Counsel
Akke Levin (Bar No. 9102)
Senior Deputy Attorney General
Kiel B. Ireland (Bar No. 15368C)
Deputy Attorney General
Attorneys for Defendants
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CERTIFICATE OF SERVICE

I hereby certify that I electronically filed the foregoing document with the Clerk of

the Court by using the electronic filing system on the 20th day of December, 2021, and e-

served the same on all parties listed on the Court’s Master Service List.

/s! Traci Plotnick

Traci Plotnick, an employee of the
Office of the Attorney General
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William L. Coulthard, Esq.
Nevada Bar No. #3927
Coulthard Law PLLC

840 South Rancho Drive #4-627
Las Vegas, Nevada 89106

(702) 898-9944
wlc@coulthardlaw.com

Attorneys for Plaintiffs CS-Entities

Electronically Filed
1/18/2022 2:48 PM
Steven D. Grierson
CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY NEVADA

COYOTE SPRINGS INVESTMENT, LLC, a
Nevada Limited Liability = Company;
COYOTE SPRINGS NEVADA, LLC, a
Nevada limited liability company; and
COYOTE SPRINGS NURSERY, LLC, a
Nevada limited liability company,

Plaintiffs,
VS.

STATE OF NEVADA, on relation to its

Division of Water Resources;
DEPARTMENT OF CONSERVATION and
NATURAL RESOURCES; ADAM
SULLIVAN, Nevada State Engineer;
CLARK COUNTY-COYOTE SPRINGS
WATER RESOURCES GENERAL
IMPROVEMENT DISTRICT, a political

subdivision of the State of Nevada; and Does
I through X.
Defendants.

Plaintiffs Coyote Springs Investment LLC, Coyote Springs Nevada, LLC and Coyote
Springs Nursery, LLC (collectively “Plaintiffs” or “CS-Entities”), by and through their counsel
William L. Coulthard of Coulthard Law PLCC, file this Opposition to Defendant's Motion to

Dismiss based upon NRCP 12(b)(5). This Opposition is made and based upon the following

Case No.: A-20-820384-B
Dept.: 13

PLAINTIFFS’ OPPOSITIONTO
DEFENDANTS’ MOTION TO DISMISS
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Hearing Date: January 31, 2022
Hearing Time: 9:00 AM

points and authorities as well as the arguments of counsel at the hearing of this matter.
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I Introduction.

Defendant State of Nevada, and its Department of Conservation and Natural Resources
(the “State™) brings its Motion to Dismiss based on arguments that ignore the mandate of NRCP
12(b)(6) and Nevada law applicable thereto, that all facts plead in the Plaintiffs’ Second
Amended Complaint are assumed true, and further that all reasonable inferences must be drawn
in favor of Plaintiffs. The State conveniently disregards this applicable legal standard and
present its own set of facts, many of which are contested. The State’s actions are not
appropriate on a NRCP 12(b)(6) motion.

The State premises its Motion on the argument that this action is “premature and
misguided” and that Plaintiffs’ taking claims are not ripe for adjudication. The State is
mistaken. This action is ripe for adjudication. The State’s Order 1309 is final and enforceable.
The Judicial Review appeal of Order 1309 does not change the finality of Order 1309. The
inverse condemnation claims are ripe because a taking of Plaintiffs’ water rights, its
development rights, and its property has occurred. A property owner has ripe and actionable
takings claim as soon as the government has taken property without paying for it in violation of
the Takings clause contained within Article 1, Section 8(3) of the Nevada Constitution. If
Order 1309 is reversed on appeal, Plaintiffs’ taking claims may be treated as a temporary taking
rather than a permanent taking. While the damages may change, the taking claims became ripe
when Order 1309 became final in June of 2020.

In Nevada, water rights are “regarded and protected as real property.” As such, water
rights as an interest in real property, cannot be taken without the payment of just compensation
under the United States and Nevada Constitutions. Yet that is exactly what the State has done
through the issuance of Order 1309. The State reallocated and reprioritized Coyote Springs’
previously permitted and valid water rights, making them unusable, without paying just
compensation for the taking of such rights. Such action likewise took Plaintiffs’ development
rights and destroyed their fully entitled master planned community. This rises to a regulatory

taking of Plaintiffs” property rights for which just compensation is due.
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Moreover, Plaintiffs have properly plead that the State breached its Settlement
Agreement with Plaintiffs. As alleged, the State failed to “process in good faith . . . maps or
other issue submittals by [Plaintiff] CSI” as required by the Settlement Agreement. Within days
of its issuance of Order 1309, the State denied Plaintiffs’ conditionally approved subdivision
maps needed to move the Coyote Springs Master Planned Community forward. As a result, the
long planned, fully entitled, and partially constructed Coyote Springs Master Planned
Community cannot move forward with further construction and sales of homes within the
planned community. As a result of the State’s actions, Coyote Springs is dead in its tracks, and
there is no viable economic use for the property.

Plaintiffs’ fact intensive, well plead and comprehensive 34-page Second Amended
Complaint for Damages and Demand for Jury Trial necessarily withstands the State’s ill-
conceived Motion to Dismiss. The State’s Motion to Dismiss should be denied in its entirety.

I1. Procedural Background.

On August 28, 2020, Plaintiffs filed this action in Clark County District Court, State of
Nevada, Case No. A-20-820384-B. Plaintiffs' claims surrounded the wrongful and
unconstitutional regulatory taking of Plaintiffs’ permitted and certificated groundwater rights in
the Coyote Springs Valley and its corresponding approved Major Project Master Planned
Development projects.

On October 2, 2020, the State removed this case to Federal Court. ECF No. 1.} On
October 9, 2020 the State filed its Motion to Dismiss Plaintiffs' Complaint. ECF No. 4. Shortly
after the briefing on the Motion to Dismiss was complete, Plaintiffs filed their Motion for Leave
to File First Amended Complaint. ECF 21. The proposed First Amended Complaint did not
raise any federal questions justifying the Federal District Court to continue exercising
jurisdiction over the case. ECF 21. Contemporaneously with the filing of the Motion for Leave

to Amend, Plaintiffs filed a Motion to Remand the case back to Nevada State District Court on

! Electronic Court Filing (“ECF”) from the now remanded Federal Case No. 2:20-cv-01842-KJD-DJA.

3
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the basis that no federal claims, and corresponding federal jurisdiction, remained in this case.
ECF 22.

After languishing for nearly a year in Federal Court, on September 28, 2021, United
States District Court Judge Kent Dawson entered an Order that granted Plaintiffs’ Motion to
Amend and “decline[d] to exercise supplemental jurisdiction over the amended claims and
remands them to state court.” ECF 40 at pg. 4, Ins. 19-20. Finally, the Court “denied as moot”
all other outstanding motions. Id. pg. 5, In. 1. Shortly thereafter, Plaintiffs filed their Second
Amended Complaint in this Court on November 12, 2021.

I11. Factual History.

a. Coyote Springs’ Master Planned Development.

Coyote Springs is a master-planned community long planned to be developed by the
Plaintiff CS-Entities located in Clark and Lincoln County, Nevada. See Second Amended
Complaint (“SAC”) SAC 11 1. The Coyote Springs property consists of approximately 42,100
acres, measures nearly 65 square miles, and is located 50 miles north of Las Vegas in the
Coyote Spring Valley adjacent to and north of State Route 168 and east of U.S. Highway 93.
Approximately 1/3 of the Coyote Springs property (13,000 +/- acres) lies in Clark County, with
the remaining property (29,000 +/- acres) located in Lincoln County, Nevada. SAC { 7.

Over the past 15 + years, Plaintiffs have pursued and obtained multiple land use and
zoning entitlements for its planned development of the Coyote Springs Master Planned
community (the “Master Planned Community”). SAC { 8. Plaintiffs have further pursued and
entered into comprehensive Development Agreements with both Lincoln and Clark Counties in
furtherance of the development of its Master Planned Community. Id. In furtherance of their
investment backed expectations, Plaintiffs have spent years and hundreds of millions of dollars
in planning, design, engineering, and constructing significant infrastructure improvements to
support their Master Planned Community. SAC { 17. With the approval of the Defendant State,
Clark County, Lincoln County, and various other State and Federal Agencies, Plaintiffs have
constructed significant infrastructure at Coyote Springs, including, but not limited to a 3

Megawatt Electrical substation and associated electrical facilities, a 325 acre stormwater
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detention basin, 4 groundwater production wells for the Master Planned Community, 2 of which
are fully operational and presently in use. CS Entities have constructed miles of roads and
streets and installed miles of associated underground utilities including treated and wastewater
lines, electrical lines, and fiber-optics within the Master Planned Community. Plaintiffs have
incurred over $200 Million in construction costs associated with the Coyote Springs Master
Planned Community. SAC 1 17.

b. Coyote Springs Water Rights.

In furtherance of development of its Master Planned Community, and as a critical and
necessary component of its planned development, CS-Entities purchased, among other things,
5000 acre feet annually (“afa™) of permitted ground water rights of which 400 afa were sold to
the Southern Nevada Water Authority (“SNWA”) with the CS-Entities retaining 4600 afa of
permitted Nevada ground water rights in the Coyote Springs Valley. SAC | 19. Pursuant to
NRS 533.370, the State Engineer could not have approved the right to appropriate this water if:

A. There was no unappropriated water at the proposed sources;

B. The proposed use or change conflicted with existing rights;

C. The proposed use or change conflicted with protectable interests in domestic
wells as set forth in NRS 533.024; or,

D. The proposed use or change threatened to prove detrimental to the public
interest. NRS 533.370(2).

When granting and issuing the permits for these water rights, the State Engineer
conclusively found that the appropriation of 5000 afa from the Coyote Springs Valley did not
(1) conflict with prior rights of any person; and (2) did not threaten to prove detrimental to the
public interest including the Moapa dace endangered fish.

In furtherance of its Master Planned Development, CSI has created and conveyed to the
Coyote Springs General Improvement District (“CS-GID”) for use within the Master Planned
Community a portion of these permitted water rights (2000 afa), and further relinquished 460
afa back to the aquifer, in accord with the US Fish and Wildlife Service as mitigation for any

potential Muddy River instream water level flow decreases potentially associated with CS-
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Entities’ proposed ground water pumping at its Master Planned Community for the purpose of
furthering the survival and recovery of the endangered Moapa dace fish. SAC { 19.
c. History of Wrongful State Actions Related to CS-Entities Water Rights.

In response to an unsolicited letter from the Las Vegas Valley Water District
(“LVVWD?”) to the State, and its State Engineer, which sought “to solicit [the State Engineer’s]
opinion whether Coyote Spring Valley groundwater can sustainably supply water for the Coyote
Springs Master Plan project”, the State issued a May 16, 2018 letter to the CS-Entities that
announced that the amount of groundwater pumping that will be allowed in the proposed
reconfigured five basin area (also known as the “Superbasin”), which was to include the Coyote
Spring Valley Basin, will be limited so as to not conflict with the Muddy River Springs or the
Muddy River as the most senior rights in the five basis area. SAC { 32-33. The State then
further unilaterally announced in part that “the State Engineer cannot justify approval of any
subdivision development maps based on the junior priority groundwater rights currently owned
by Coyote Springs Water Resources General Improvement District or CSI unless other water
sources are identified for development.” SAC { 33. This State action effectively denied the CS-
Entities the use and enjoyment of their water rights and commenced a taking by the State of the
CS-Entities’ water rights and associated Master Planned Development Rights. 1d. The State
followed this announcement with e-mail correspondence to the CS-Entities that confirmed that
the State “would not sign off on CSI’s subdivision maps to allow their approval if they were
based on the water rights CS-Entities owned or those dedicated to the Coyote Springs General
Improvement District CS GID.” (“Water Rights™). SAC 129-35. This State Action effectively
froze the CS-Entities’ continuing efforts to use their Water Rights for residential development
and continue to develop their Master Planned Community, and was an unreasonable and
unconstitutional take of Plaintiffs’ Water Rights and Master Planned Community development
rights. Id.

As a result, Coyote Springs filed a Petition for Judicial Review challenging the State’s

actions as publicly announced in its May 16, 2018, letter in Judicial Review Case No. A-18-
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775817-J. SAC | 38. Early in the action, the parties participated in a Court Ordered mediation
and resolved the matter pursuant to a Settlement Agreement which provided in part:
1. The Petition for Judicial Review would be withdrawn or dismissed,;
2. The State Engineer rescinded its May 16, 2018 letter decision;
3. CSIl agreed to participate in good faith in the ongoing administrative process with
the State Engineer concerning conjunctive management of the Lower White
River Flow System; and
4. The State Engineer agreed to process in good faith any and all maps or any other
issues as requested by CSI, or its affiliates, in accordance with the State
Engineer’s ordinary course of business. Id.

The Settlement Agreement was entered into without prejudice to any parties' rights
regarding future proceedings. Id. The Settlement Agreement established significant obligations
for the State which were designed to allow Coyote Springs to move forward with its Master
Planned Development mapping, development, construction and sales of homes within its fully
approved and entitled Master Planned Community. Specifically, the State agreed to “process in
good faith any and all maps and other issue submittals” by Coyote Springs necessary for
continued progress on its Master Planned Community. Unfortunately, and as alleged by
Plaintiffs in the Complaint, the State breached its obligations under the Settlement Agreement.
SACT. 38

d. Conditional Map Approvals.

On January 11, 2019, thought its State Engineer’s issued Interim Order 1303, the State
again declared that multiple previously stand-alone hydrographic basins would be designated as
a “joint administrative unit for purposes of administration of water rights, known as to Lower
White River Flow System, or the now “Six-Basin Area.” SAC { 44. Interim Order 1303 also
declared and continued the temporary moratorium on approvals regarding any final subdivision
or other submissions concerning development and construction submitted to the State Engineer
for review. Id. Despite Interim Order 1303 provision that allowed exceptions to the announced

moratorium on processing of land development maps, and the CS-Entities’ compliance with
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such moratorium exceptions, the State failed and continued to fail to process CS-Entities
subdivision maps needed to move forward with their construction and sale of residences within
their long planned and now frozen Master Planned Community. SAC 11 44-47.

On June 15, 2020 the State, through its State Engineer, issued Order 1309 which ignored
Nevada Statutes, ignored the law of prior appropriation, and ignored the priority of the
permitted ground water and development property rights of the CS-Entities. Order 1309 created
the Lower White River Flow System (“LWRFS”) super basin and purports to limit all pumping
across all 6+ basins in this newly created super basin to only 8,000 afa. Order 1309 held that the
existing water rights, and their priority dates, within this newly created super basin would be
reallocated and reprioritized as if the LWRFS super-basin had always existed. As a result, the
CS-Entities were stripped of their senior water rights in Coyote Spring Valley, with their water
rights being reallocated and reprioritized, to become one of many junior water rights holders in
the newly created LWRFS super basin. This action effectuated an unconstitutional take of CS-
Entities’ water rights and corresponding Master Planned Community development rights.
Without the use of its permitted water rights, the CS-Entities cannot develop their Coyote
Springs Master Planned Community. SAC { 48-49. Without these water rights, Coyote
Springs has no viable economic use of its Mater Planned Development. SAC { 51.

Days after the issuance of Order 1309, and as the final nail in CS-Entities' efforts to
develop their Master Planned Community, on June 17, 2020, the State fully and finally denied
CS-Entities’ long pending and previously “conditionally approved” Final Village A subdivision
maps necessary for CS-Entities Master Planned Community. CS-Entities assert that this action
was done in violation of the parties Settlement Agreement, and specifically the State’s
obligations to “process in good faith any and all maps or any other issues as requested by CSI []
in accordance with the State Engineer’s ordinary course of business.” SAC 1Y 50-54;
Settlement Agreement pg. 1, § 4.

CS-Entities further assert and allege in this action that the aforementioned acts of the
State, culminating in the issuance and application of Order 1309 and denial of CS-Entities’

subdivisions maps needed for continued development of its long planned and fully entitled
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Master Planned Community, effectuated a regulatory taking of all of CS-Entities economically
viable use of its Coyote Spring Valley water rights and master planned land for which it is
entitled to an award of just compensation. SAC { 54.

IV. Motion to Dismiss Standard of Review.

a. Failure to State a Claim Upon Which Relief Can Be Granted

A motion to dismiss for failure to state a claim tests the legal sufficiency of the claims
set out against the moving party, but it should not be granted unless it appears beyond a doubt
that plaintiff is entitled to no relief under any set of facts that could be proved in support of the
claim(s). Buzz Stew, LLC v. City of N. Las Vegas, 124 Nev. 224, 181 P.3d 670 (2008);
Stockmeier v. Nevada Dep’t of Corr., 124 Nev. 313, 316, 183 P.3d 133, 135 (2008). In Buzz
Stew, the Nevada Supreme Court stated that the appropriate standard for a motion to dismiss
based upon a failure to state a claim is “beyond a doubt.” 124 Nev. at 228 n.6, 181 P.3d at 672
n.6. For purposes of a Rule 12(b)(5) motion, a court must accept all of the allegations in the
complaint as true and draw all inferences in favor of the non-moving party. Id. at 228, 181 P.3d
at 672. The test to determine whether the allegations in the complaint are sufficient to assert a
claim is “whether the allegations give fair notice of the nature and basis of a legally sufficient
claim and the relief requested.” Ravera v. City of Reno, 100 Nev. 68, 70 (1984).

Importantly, however, a Rule 12(b) motion to dismiss challenges only the legal
sufficiency of the complaint, not the strength of the plaintiff’s proof of evidence. Buss v.
Consolidated Casino Corp., 82 Nev 355, 357, 418 P.2d 815, 816 (1966). That is, the “purpose
of a motion to dismiss is to test the sufficiency of the complaint, not to decide the merits.”
Gibson v. City of Chi., 910 F.2d 1510, 1520 (7th Cir. 1990). A plaintiff “need not prove its case
at the pleading stage.” Nalco Co. v. Chem-Mod, LLC, 883 F.3d 1337, 1350 (Fed. Cir. 2018).

V. The Takings Claims are Ripe.

This action is ripe for adjudication. Defendant's arguments that the CS-Entities' takings
claims are premature and not ripe are erroneous and based on outdated case law. In 2019 and
again in 2021, the U.S. Supreme Court clarified that takings claims are ripe at the time of the

government's action, and there is no requirement that plaintiffs must first exhaust administrative
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remedies or seek judicial review in state court prior to bringing their actions. See Pakdel v. City
& Cty. of San Francisco, California, 141 S. Ct. 2226, 2230-31 (2021); Knick v. Twp. of Scott,
Pennsylvania, 139 S. Ct. 2162, 2170, (2019).

Takings claims are ripe when the government entity charged with implementing the
regulations has reached a final decision regarding the application of regulations to the property
at issue. Williamson Cty. Regional Planning Comm. v. Hamilton Bank of Johnson City, 473
U.S. 172, 186, (1981). While a landowner must give a land-use authority an opportunity to
exercise its discretion, once it becomes clear that the agency lacks the discretion to permit any
development, or the permissible uses of the property are known to a reasonable degree of
certainty, a takings claim is likely to have ripened. Palazzolo v. Rhode Island, 533 U.S. 606,
620, (2001). Essentially, once the government is committed to a position regarding a
landowner's development rights, the dispute is ripe for judicial resolution. Pakdel, 141 S.Ct. at
2230

The State reached a final decision when issuing Order 1309 and denying Plaintiffs'
ability to use their permitted and valid water rights and development entitlements. The State has
reallocated Plaintiffs' Coyote Spring Valley water rights into the LWRFS super-basin and
reprioritized their senior usable water rights into junior non-usable water rights. Within days of
issuing Order 1309, the State applied Order 1309 to Plaintiffs' property directly by denying CS-
Entities' long pending and conditionally approved subdivision maps for Village A of its fully
entitled and partially constructed Master Planned Community.

Nevada Constitution’s right to full compensation arose at the time the State formally
denied Plaintiff's use of its water rights at its Master Planned Community, regardless of post-
taking remedies that may be available. Knick v. Twp. of Scott, Pennsylvania, 139 S. Ct. 2162,
2170, (2019). If a governmental entity "takes private property without paying for it, that
government has violated the Fifth Amendment - just as the Takings Clause says - without
regard to subsequent state court proceedings.” Id. Likewise, the Nevada Constitution provides

that “[p]rivate property shall not be taken for public use without just compensation having been

10

CSl10201




© 00 ~N oo o b~ O w N -

T ~ S T S S
g A W N B O

(702) 989-9944

[ERY
»

COULTHARD LAW, PLLC
Las Vegas, Nevada 89106

840 South Rancho Drive #4-627

N N N N D N D DD DN PR
co N o o B~ W N B O ©o 0o N

first made...”. Nev. Const. art. 1, §8(6). Order 1309, and its application to Plaintiffs’ water
rights and subdivision maps, effectuated a taking. These taking claims are ripe.

The State’s decision is final due to the Plaintiffs receiving a negative determination on
future development, and Plaintiffs need not exhaust all state or county-based review of the
decision. O'Neil v. California Coastal Comm'n, 2020 WL 2522026, at *4 (C.D. Cal. May 18,
2020); see Williamson Cty. Regional Planning Comm. v. Hamilton Bank of Johnson City, 473
U.S. 172, 190 (1981); see also Hacienda Valley Mobile Estates v. City of Morgan Hill, 353 F.3d
651, 657 (9th Cir. 2003) (“In Williamson the Supreme Court made it clear that resort beyond
the ‘initial decision-maker’ is not necessary to fulfill the final decision prong of the ripeness
analysis.”). In June of 2021, the U.S. Supreme court stated that this “finality requirement is
relatively modest. All a plaintiff must show is that ‘there [is] no question ... about how the
regulations at issue apply to the particular land in question.”” Pakdel, 141 S.Ct. at 2230 (internal
citations omitted).

The State, without citing authority, erroneously assert that the takings claims are not ripe
until their actions are first upheld as valid by a state court. However, the question underlying the
takings claims is whether the state's actions in precluding Plaintiffs' development and use of
their water rights constitutes a taking — not whether a state court on judicial review decides
whether the Order 1309 was valid. The validity of the state's action does not make the taking
any more or less likely to have occurred, as takings claims already presume the validity of the
state's actions. Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 543 (2005).

If the Plaintiffs win their state court appeal of the State's regulation, it will not affect the
inquiry into whether a taking occurred due to Defendants' actions. The United States Supreme
Court has recognized that temporary takings are compensable. First English Evangelical
Lutheran Church of Glendale v. Los Angeles Cty., Cal., 482 U.S. 304 (1987). And invalidation
of a regulation without payment of fair value for use of property during period landowner is
denied use of property under regulation is a constitutionally insufficient remedy for a taking. 1d.
at 318-19. Moreover, if Order 1309 were invalidated, it would not remedy the taking of

Plaintiff's property as Interim Order 1303, and its moratorium against issuance of subdivision
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maps, would still be in place and continue its take of CS-Entities water rights and development
rights.

The ripeness of CS-Entities' claims is likewise supported by the factual allegations in the
Complaint. Despite having CS-Entities' Approved Major Project entitlements and approval from
Clark County for its 6500-acre Major Project Master Planned Community (SAC {f 8-9), CS-
Entities have been precluded from subdividing their lands and building their long-planned and
approved residential homes within their Master Plan Community due to:

e The State’s May 16, 2018 Letter to LVVWD which provided, in part, “the State
Engineer cannot justify approval of any subdivision maps based on junior priority
groundwater rights currently owned by Coyote Springs Water Resources General
Improvement District or CSI" (SAC {1 32-33);

e The State Engineer’s May 18, 2018 statement to Plaintiffs' representatives that it should
“not to spend one dollar more on the Coyote Springs Development Project and that
processing of CSI’s maps had stopped” (SAC  36);

e The State Engineer’s admission to Plaintiffs that this was “unchartered territory and the
State Engineer’s office has never granted rights and then just taken them away” 1d.;

o After the State “conditionally approved” the CS-Entities' subdivision maps, in
compliance with the state's express process, the CS-Entities submitted a series of
Technical Submittal letters based upon the State’s own data, demonstrating there was
sufficient available water for final approval of the Coyote Springs subdivision maps.
The State failed to further process and approve the Village A subdivision maps (SAC {
47);

e Interim Order 1303 was entered on January 11, 2019, which likewise continued the
moratorium on final approval of Coyote Springs' subdivision maps. The State continued
to fail to finally approve Coyote Springs' subdivision maps despite the Technical
Submittals demonstrating available groundwater to sustain the Approved Major Project
(SAC 11 43, 47);

e Order 1309 was entered which created a super-basin, reallocated the priority of water
rights within that newly created super-basin, and capped the groundwater pumping at
8000 afa (SAC 11 48-49); and

e Days after the entry of Order 1309, the State fully and finally denied CS-Entities'
previously conditionally approved Village A subdivision maps necessary for
construction and sale of residential homes within the Coyote Springs Master Planned
Development (SAC 11 49-51).

Accepting these allegations as true, which this Court must do under the NRCP 12(b)(5)
standard, demonstrates that Plaintiffs’ regulatory takings claims are ripe for adjudication, as the
Plaintiffs' received a final, definitive decision from the State on how the regulations apply to

Plaintiffs' water rights and further development of its Master Planned Community.
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V1. Plaintiffs" Complaint States a Claim for a Per Se Taking under Lucas.

Plaintiffs' Complaint alleges a cognizable Lucas taking. Lucas v. S.C. Coastal Council,
505 U.S. 1003, 112 S. Ct. 2886, 120 L. Ed. 2d 798 (1992). Lucas takings are referred to as per
se or categorical takings, as the government's total taking of a property's value, in-and-of itself,
proves the taking claim. Id. at 1019.

a. The Complaint Sufficiently Alleges that Defendants' Actions Took All
Economically Beneficial Use of Plaintiffs' Property.

The Complaint provides sufficient factual allegations supporting Plaintiffs' claim that the
Defendants' actions took all economically beneficial use of its property. This is especially so
when considering all reasonable inferences that may be drawn from the Complaints' allegations
in a light most favorable to the Plaintiffs. Specifically, the Complaint alleges that:

o The Defendants' actions took Plaintiffs' certificated, permitted, and valid groundwater
water rights in Order 1309. That Defendants have taken at least 3640 and possibly all
4140 afa of CS-Entities' water rights, thereby making the property undevelopable,
leaving it without any economically beneficial uses, and obliterating the Plaintiffs'
ability to sell the property. SAC 11 2, 3, 48-54.

e The Plaintiffs' investment in its Master Planned Community infrastructure and
community amenities were constructed specifically with the understanding, based upon
longstanding Nevada Law, that the CS-Entities would be able to use its State-approved
and valid groundwater rights in support of its Clark County Approved Major Project.
Without these rights, these improvements have no purpose, and the underlying land and
improvements have now lost all economically viable use. As the Defendants' Motion to
Dismiss muses, it's true that the golf course is open, however it was constructed as an
amenity for the planned Master Planned Community, it has operated at a financial loss,
and it cannot be sustained without the development of the Master Planned Community.
SAC 11 8; 17; 18.

e The Plaintiffs' numerous, valuable land use entitlements, which culminated in
comprehensive Development Agreements in both Clark and Lincoln counties to
construct its Master Planned Community was "taken™ and rendered valueless due to the
Defendants' Order 1309. Order 1309 has left the property with no economically
beneficial use. SAC 1 48-54.

b. The Complaint Sufficiently States that Plaintiffs’ Actionable and Vested
Property Rights were Taken by the Defendants' Interim Order 1303,
Order 1309, and Final Decisions Based on these Policies.
The Complaint alleges that Plaintiffs' permitted ground water rights and prior
development approvals are actionable property rights for purposes of takings claims. See

Application of Filippini, 202 P.2d 535, 537 (Nev. 1949) (holding that, in Nevada, a water right
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is “a right which is regarded and protected as property”). As such, water rights are protected
property that cannot be taken without the payment of just compensation under the United States
and Nevada Constitutions. Carson City vs. Estate of Lompa, 501 P.2d 662 (Nev. 1972).

In its Motion, the State initially asserts that Plaintiffs' water rights are “inherently
limited” and that Plaintiffs "thus knew when purchasing the Property that the State may not
grant it all the water necessary to develop a new master plan community.” While these
unsupported allegations are far outside the allowable challenge for a NRCP 12(b)(5) motion, the
State is factually incorrect. Specifically, when CS-Entities acquired the land, they also acquired
5000 afa of ground water rights that were certificated and permitted by the State.? These water
rights were purchased by Plaintiffs prior to, and are unrelated to, the additional water rights
applied for by CS-Entities which occasioned Order 1169 and Ruling 6255. The State
misleadingly attempts to mix apples and oranges when simultaneously discussing Plaintiffs'
previously permitted 5000 afa of groundwater rights, versus Plaintiffs' supplementary
application for additional water rights that was denied under State Order 1169. SAC 1 19-20.

Moreover, it is uncontested that a significant portion (1600 afa +/-) of Plaintiffs' 4600
afa of ground water was placed into beneficial use by CS-Entities. SAC { 20. The balance of
CS Entities water rights are presently held under an extension of time to place into beneficial
use and have not expired or been forfeited for non-use.® Pursuant to the permit terms the water
must be pumped from the carbonate aquifer underlying the Coyote Springs Development. It is
further alleged in the Complaint, and it is uncontested that CSI has placed a portion of its water
into beneficial use to support construction activity, dust control, golf course and landscape

irrigation, and a plant nursery. SAC 1 24. A Certificate was issued for CSI Water Permit 70429

2 Also as alleged in the SAC, 460 afa were previously “relinquished” by Plaintiffs to the State and into
the aquifer in accordance with the US Fish and Wildlife Service, in furtherance of the survival and
recovery of the Moapa dace. SAC | 19. Order 1309 seeks to further burden Plaintiffs with more
protection of the Moapa dace, a burden that should be borne by the public as a whole rather than just by
the CS-Entities. See Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1982).

% The water rights subject to extensions of time are permitted for residential use within the proposed
Master Planned Community. Given the State’s issuance of Order 1309 and subsequent denial of Coyote
Springs Subdivision Maps, Plaintiffs are unable to construct homes and put the water to beneficial
residential use.
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on August 28, 2008. SAC 1 19. CSI Water Permits 70430, 74094, and 74095 remain in Permit
Status with the State and are currently subject to an Extension of Time to file the Proof of
Beneficial Use with the State. Until State Order 1309 was issued, the water Permits were valid
and effective. Specifically, Plaintiffs' water rights have not been relinquished, withdrawn,
cancelled, forfeited, or abandoned. Order 1309 reallocated and reprioritized a single basin into
a super basin comprised of 6+ previously stand-alone basins. The Nevada Supreme Court has
previously held that this *“states comprehensive water statutes” prohibit the reallocation of water
rights already granted under the doctrine of prior appropriation. Mineral City vs. Lyon City, 473
P.3d 418 (Nev. 2020). Plaintiffs have properly alleged their takings claims.

The State next argues that “Nevada’s ‘background principles of water law’ ... preclude
a Lucas takings claim.” MTD page 13. It is true that CS-Entities' water rights are subject to
background principles of state water law including the fundamental principles of prior
appropriation, seniority of water rights, and the government's ability to ensure water is being
pumped for beneficial use and is not wasted. See Mineral Cty. v. Lyon Cty., 136 Nev. 503, 513-
14 (2020). However, the "background principles" defense to Lucas takings claims is not so
expansive to allow the government to regulate water and impact existing rights in any way that
it wants.

In fact, courts have explained that “[a] priority in a water right is property in itself”;
therefore, “to deprive a person of his priority is to deprive him of a most valuable property
right.” Colorado Water Conservation Bd. v. City of Cent., 125 P.3d 424, 434 (Colo. 2005)
(internal quotation marks omitted). The Nevada Supreme Court has likewise confirmed that “a
loss of priority that renders rights useless “certainly affects the rights’ value’ and ‘can amount to
a de facto loss of rights.”” Wilson v. Happy Creek, Inc., 135 Nev. 301, 313, 448 P.3d 1106,
1115 (2019) (quoting Andersen Family Assocs. v. State Eng’r. 124 Nev. 182, 190, 191, 179
P.3d 1201 (2008); see also Gregory J. Hobbs, Jr., Priority: The Most Misunderstood Stick in the
Bundle, 32 Envtl. L. 37, 43 (2002) (“The priority of a water right is ... its most important ...

feature.”).
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The Plaintiffs have alleged that the State’s Order 1309 wrongfully reallocates CS-
Entities' existing rights by combining 6+ previously separate basins, into a single Lower White
River Flow System (“LWRFS”) super-basin, and then limiting the "maximum quantity of
groundwater that may be pumped from the LWRFS on an average annual basis . . . cannot
exceed 8,000 afa and may be less." Order 1309 pg. 65. As alleged in the Complaint, "[t]the
State Engineer’s Order 1309, in creating a new single super basin, for these 6+ previously
stand-alone hydrological basins, with its limitation on the maximum quantity of groundwater
that may be pumped from the LWRFS on an average annual basis that ‘cannot exceed 8000 afa
and may be less' effectuates a ‘take’ of the CS-Entities Water Rights and its Master
Planned Approved Major Project development rights.” SAC § 49. Accepting these
allegations as true, which the Court must do in the NRCP 12(b)(5) context, demonstrates a
properly pled and sustainable regulatory taking claim against the State.

c. The State Has Acknowledged that Plaintiffs" Water Rights Were Valid
and Enforceable.

As alleged in the Complaint and following the State Engineer’s issuance of the May 16,
2018 letter, the State Engineer made the following representations to Coyote Springs:

e The State Enﬂi_neer admitted to CS-Entities Representatives that this “is unchartered
territory and his [State Engineer] Office has never granted rights and then just taken
them away” (SAC { 36); and

e In response to CS-Entities' inquiry, the State sent CS-Entities a written
acknowledgement that no one had asserted a conflict or impairment claim regarding
CS-Entities' pumping of its water rights (SAC | 37).

As Plaintiffs' water rights have not been abandoned, forfeited, or otherwise lost pursuant
to an express statutory provision, they are valid and existing water rights that cannot be “taken”
by the State in violation of the Nevada Constitution without just compensation. The Nevada
Supreme Court recognized the importance of finality of water rights when it recently stated:

Municipal, social, and economic institutions rely on the finality of water rights

for long term planning and capital investments. Likewise, agricultural and

mining industries rely on the finality of water for capital and output, which

derivatively impacts other businesses and influences the prosperity of the state.

To permit reallocation would create uncertainties for future development in

Nevada and undermine the public interest in finality and thus also the
management of these resources consistent with the public trust doctrine. 1d.
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The State's Order 1309 and its reallocation of water rights has undermined the public's
interest in finality of these water rights and occasioned a regulatory "take™ for which
compensation is now due CS-Entities.

d. The Nevada-Florida Land Exchange Authorization Act of 1988 is
Irrelevant.

Early in its Motion, the State cites to the Nevada-Florida Land Exchange Authorization
Act of 1988 (the “Act”), Section 6(a)(1), to suggest that State Order 1309 is somehow
authorized or appropriate under the Act. The State, however, fails to mention that the triggering
event for Section 6(a)(1) of the Act requires the Secretary of the Interior and the CS-Entities, as
the successor in interest to Aerojet-General Corporation, to “jointly petition the State
Engineer to reduce the total water allocation in the affected area,”. Id. (emphasis added).
Such a joint petition never occurred, and any State assertion is far outside an appropriately
NRCP 12(b)(5) challenge. Moreover, the State cites to and suggests that the Corrective Land
Patent, (MTD Ex. A) somehow likewise justifies the issuance of Order 1309 by the State. The
Corrective Land Patent is between the United States and Coyote Springs Investment LLC, and
the State in not a party to that Patent. The Patent expressly provides:

It is the express intent of both AEROJET and the United States of America and it

is hereby agreed by THE PARTIES that nothing in this Agreement or Exhibits

hereto shall be construed as creating any rights of enforcement by any

person or entity this is not a party to this Agreement. See Ex. A to State’s

MTD Section 20. (emphasis added).

Neither the Act nor the Corrective Land Patent authorize or supports the issuance of
Order 1309 and the State’s wrongful take of the CS-Entities water rights, land development
rights, and all economically beneficial use of land. To suggest otherwise is both erroneous and
disingenuous.

VII. Plaintiffs’ Complaint States a Claim for a Regulatory Taking Under the Penn

Central Balancing Test.
Plaintiffs have properly plead a Penn Central taking by the State. Penn Central is a

balancing test and not every element of the test must weigh in favor of Plaintiffs to state a

claim. The elements of Penn Central are viewed in their aggregate to determine whether the
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regulation goes "too far" and takes the Plaintiffs' property. The U.S. Supreme Court has
eschewed “any ‘set formula’ for determining when ‘justice and fairness' require that economic
injuries caused by public action be compensated by the government, rather than remain
disproportionately concentrated on a few persons.” Penn Central Transp. Co. v. City of New
York, 438 U.S. 104,124, 98 S.Ct. 2646 (1978). The outcome instead “depends largely ‘upon the
particular circumstances [in that] case.”” Id. at 124. Regulatory takings cases necessarily entail
complex factual assessments of the purposes and economic effects of government actions. Penn
Central does not supply mathematically precise variables, but instead provides important
guideposts that lead to the ultimate determination whether just compensation is required. Yee v.
Escondido, 503 U.S. 519, 523, 112 S.Ct. 1522, 118 L.Ed.2d 153 (1992)

Penn Central identified several factors—including the regulation's economic impact on
the claimant, the extent to which it interferes with distinct investment-backed expectations, and
the character of the government action—that are particularly significant in determining whether
a regulation effects a taking. Lingle at 528-29.

a. Plaintiffs' Complaint Alleges Sufficient Economic Loss.

The Complaint provides numerous factual allegations regarding the severity of
economic loss suffered by Plaintiffs due to the State’s actions. These were previously discussed
in Section (V1)(a) of this Opposition. When considering the allegations in the Complaint as true,
the extent and severity of Plaintiffs' economic loss weighs in favor of recognizing a taking
under Penn Central. Prior Nevada Federal District Court rulings have held that allegations that
plaintiff lost $200 million and 50% of the property's value met the Penn Central standard. See
e.g., Comm. for Reasonable Regulation of Lake Tahoe v. Tahoe Reg'l Planning Agency, 311 F.
Supp. 2d 972, 994 (D. Nev. 2004) (holding that the plaintiff's "entire takings claim rests upon
the allegations in the complaint that TRPA's actions 'deprived plaintiff of the economic viable
use of property' and represents a ‘confiscation ... of over $100 million' and 'a loss of value of
over 50%." Taking this allegation as true, plaintiff has stated an economic impact under the first
factor.") Penn Central takings claims are not typically dismissed under the economic loss prong

unless a complaint's allegations are vague and conclusory or lack any facts demonstrating the
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regulation's economic impact. See, e.g., Taverna v. Palmer Twp., 2020 WL 5554387, at *10
(E.D. Pa. Sept. 16, 2020) (holding that the plaintiff "has failed to plead any facts that
demonstrate the Ordinance's economic impact on him").
b. Plaintiffs' Complaint Alleges Sufficient Investment-Backed Expectations
Losses.

The investment-backed expectations prong requires an objective, fact-specific inquiry
into what, under all the circumstances, the landowner should have reasonably anticipated when
investing in the property. As painstakingly detailed in the Complaint, Plaintiffs acquired the
Coyote Springs land and 5000 afa of permitted ground water rights in the Coyote Spring
Valley. Coyote Springs then sought and obtained multiple land use and development approvals
that culminated in comprehensive written Development Agreements between Plaintiffs and
Clark and Lincoln Counties for its Master Planned Development. SAC 1 1; 7-20. The
Development Agreements authorized Plaintiffs to construct up to 49,600 residential units and
800+ acres of commercial development over the next 40 years in Clark County and up to
110,000 units in Lincoln County. The entirety of these development rights have been taken by
the State through its issuance of Order 1309. These Development Agreements were each
memorialized in recorded Ordinances in both Clark and Lincoln County, and are part of the
Public Record in the State of Nevada. SAC {9-16.

As alleged in the Complaint, CS Entities’ significant investments in the Coyote Springs
development were objectively reasonable and completed incrementally over time in reliance on
the numerous governmental approvals, representations, and the government's requests for
exactions to mitigate environmental impacts of the development. SAC {{ 17-18. This case is not
about a one-time wild expenditure made by a land speculator buying an expensive piece of land
in the hopes of being able to convince the local government to rezone the property. CS-
Entities” massive investment in the development and construction of infrastructure
improvements added to the property's value and were completed in conjunction with multiple
federal, state, and local government entities review, processing and approvals of permits, plans,

and inspections of completed infrastructure SAC {f 7-18. At the time the Plaintiffs were
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investing in and constructing its Master Plan infrastructure in reliance on the permits and
representations from the State and local agencies, they could not have foreseen that the State
would later wrongfully reconfigure the Coyote Spring Valley basin, create a super-basin with
6+ other basins, and reallocate and restrict water rights in a way that fundamentally changed the
playing field and diminished all viable economic development potential of the property.

Allegations in the Complaint that support Plaintiffs’ reasonable-investment backed
expectations include its incremental investment of hundreds of millions of dollars in
infrastructure and community amenities like the development's golf course, 325-acre flood
control detention basin (which was built after the State issued a permit for the dam),
groundwater treatment plant, deep carbonate culinary standard water wells, and two 1,000,000
gallon water storage tanks (with $20,000,000 of enhancements to meet municipal well
standards), wastewater treatment plant, multiple package plant for wastewater treatment (all
permitted by the Defendant State and Nevada Department of Conservation and Natural
Resources), and miles of associated roads, underground utilities, and electrical power facilities.
SAC 1 17-18.

The Plaintiffs invested in these large-scale infrastructure improvements in reliance on
their State permitted, and valid groundwater and developments rights and pursuant to validly
issued permits. As plead in the Complaint, Plaintiffs had a reasonable expectation when
investing in the property for decades based on these entitlements, permits and water rights that
the Coyote Springs development would move forward and that it would have the opportunity to
construct and market for sale its Master Planned Community. SAC {f 7-18 (discussing
Plaintiffs' good-faith efforts to work with federal, state, and local governments by obtaining
land use entitlements and mitigating the project under the then-existing regulations which
Plaintiffs relied upon; including working with the State, State Engineer, the Clark County CS-
GID, the LVVWD, Clark County Reclamation District ("CCWRD"), and Clark County,
Nevada.

The State's recent change in position, and issuance of Order 1309, to the massive

detriment of the Plaintiffs is similar to Pennsylvania Coal Co. v. Mahon, where the claimant had
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sold the surface rights to particular parcels of property, but expressly reserved the right to
remove the coal thereunder. 260 U.S. 393, 43 S.Ct. 158, 67 L.Ed. 322 (1922). A Pennsylvania
statute, enacted after the sale transaction, forbade any mining of coal that caused the subsidence
of any house, unless the house was the property of the owner of the underlying coal and was
more than 150 feet from the improved property of another.

Because the statute made it commercially impracticable to mine the coal, and thus had
nearly the same effect as the complete destruction of rights claimant had reserved from the
owners of the surface land, the court held that the statute effected a taking without just
compensation. See Id. at 414-415, 43 S.Ct., at 159-160; see also Armstrong v. United States,
364 U.S. 40, 80 S.Ct. 1563, 4 L.Ed.2d 1554 (1960) (Government's complete destruction of a
materialman’s lien in certain property held a taking); Hudson Water Co. v. McCarter, 209 U.S.
349, 355, 28 S.Ct. 529, 531, 52 L.Ed. 828 (1908) (if height restriction makes property wholly
useless “the rights of property . . . prevail over the other public interest” and compensation is
required). Plaintiffs have sufficiently plead the loss of their investment backed expectations to
withstand the State’s NRCP 12(b)(6) challenge.

c. The Character of the Government's Action Prong Weighs in Plaintiffs’
Favor

Defendants misstate the character of the government action prong of Penn Central. This
requirement does not mean that the government literally caused a physical taking of Plaintiffs'
property. Indeed, all Penn Central taking claims would otherwise also be required to include
claims for per se physical invasion takings. Instead, this prong, and the entire point of the Penn
Central analysis, is to determine whether the regulation causes a taking that is functionally
equivalent to a physical invasion takings. Lingle, 544 U.S. at 539. That is to say, the
government can appropriate property rights by physically rerouting water just as much as it can
by precluding the use of valid water and development rights through overly burdensome state
regulations. That is the effect of State Order 1309.

This Penn Central factor likewise weighs in Plaintiffs favor as the Complaint alleges

that Defendants' regulations are oppressive and unfairly single out Plaintiffs to bear a substantial
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burden and implicate fundamental principles of fairness underlying the Takings Clause. See
Maritrans Inc. v. United States, 342 F.3d 1344, 1356 (Fed. Cir. 2003); Eastern Enters. v. Apfel,
524 U.S. 498, 537 (1998).

VIl1. The CS-Entities Have Properly Plead a Pre-Condemnation Claim for Relief.

The State further moves to dismiss Plaintiffs’ claim for pre-condemnation damages on
the basis that the State’s May 16, 2018 letter to LVVVWD was not an official announcement of
intent to condemn, and that there was not unreasonable delay by the State after issuance of its
May 16, 2018 letter. Both of these arguments fail. In Buzz Stew, LLC vs. City of N. Las Vegas,
124 Nev. 224, 181 P.3d 670 (2008) the Nevada Supreme Court held:

To support a claim for precondemnation damages, the landowner
must allege facts showing an official action by the would-be
condemnor amounting to an announcement of intent to condemn.
Second, the landowner must show that the public agency acted
improperly following the announcement of its intent to condemn.
Unreasonable or extraordinary delay in moving forward with the
condemnation proceeding can constitute improper action which
causes damage to the landowner such as reduced market value of
the property. 1d. 124 Nev. at 229.

The CS-Entities properly alleged multiple facts supporting each of the above requisite
elements in its Complaint. First, the CS-Entities outline the State’s efforts to wrongfully
interfere with its water rights and development efforts in response to LVVWD November 16,
2017 letter. SAC 1 27-31. Next, the CS-Entities outline the uncontested facts surrounding the
State’s issuance of its May 16, 2018 letter, asserting that through this correspondence “the State
Engineer publicly announced that the amount of groundwater pumping that will be allowed in
the five basin (also known as the “super-basin”) will be limited,” and further that “carbonate
pumping will be limited to a fraction of the 40,300-acre feet already appropriated in the five
basin area”. SAC 11 33-34. CS-Entities alleged that the May 16, 2018 State letter, between 2
public entities (the State and LVVWD) "commenced a take of CS-Entities property rights,
worked as a public announcement of the States’ intent to condemn and/or wrongfully take CS-
Entities Water Rights, and further worked to unreasonably delay CS-Entities continued

development of the Approved Major Project development.” 1d. The Complaint further details

the unreasonable delay and oppressive actions by the State of refusing to approve the
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conditionally approved Village A subdivision maps from the May 2018 to the issuance of State
Order 1309 in June of 2020. SAC 1Y 45-47. This two year delay is despite the fact that the
State, through the Settlement Agreement, promised to “process in good faith any and all maps
or other issue submittals as requested by CSI”. CSI’s conditional subdivision maps were
conditionally approved on September 7, 2018 and sat for nearly two years on the State
Engineer’s desk, until after issuance of Order 1309. Two days after issuance of Order 1309, the
conditionally approved subdivision maps were denied by the State. SAC 40, 50. Plaintiffs
have alleged sufficient facts, when accepted as true for purposes of this Motion to Dismiss, to
establish that Plaintiffs have properly plead that the State acted improperly following its May
18, 2018 public announcement and unreasonably delayed the processing of these subdivision
maps.

The State next argues that there was no extraordinary delay. MTD at 19. The Buzz Stew
Court, however, opined that because the Nevada Legislature has not passed legislation “defining
what qualifies as an extraordinary delay or oppressive conduct, we must reserve this question
for the fact finder.”124 Nev. at 229. The factual determination as to whether this was
unreasonable or extraordinary delay is not appropriate in a NRCP 12(b)(5) proceeding. Finally,
as Plaintiffs alleged, following the State’s public announcement, both unreasonable delay and
oppressive conduct occurred, all of which “resulted in Plaintiffs CS-Entities suffering pre-
condemnation damages . . . due to the massive delays in processing Plaintiffs’ pending, and
conditionally approved, subdivision maps, thereby freezing continuing development of the
Coyote Springs Master Planned Development.” SAC { 69. Plaintiffs’ pre-condemnation damage
claim properly withstands the State’s NRCP 12(b)(5) challenge.

IX. Plaintiffs' Complaint Properly Alleges an Equal Protection Claim.

After incorporating all of the lengthy factual history into its Equal Protection Claim, the
CS-Entities allege that “the State, intentionally and without rational basis, treated CS-Entities
differently than others, including the Moapa Valley Water District ("MVWD"), which holds
water rights junior to the CS-Entities water rights. SAC {1 74-76. The equal protection claim

has been properly plead and should likewise withstand the present challenge. Following
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discovery however, it may be determined that the CS-Entities are a “class of one” as to this
claim. See Village of Willowbrook v. Olech, 528 U.S. 562 (2000). Moreover, the question of
whether there was a rational basis underlying the State's actions involves disputed facts and is
not proper to resolve on a NRCP 12(b)(5) motion. Plaintiffs’ equal protection claim likewise
withstands the State’s NRCP 12(b)(6z) challenge.
X. Plaintiff's Complaint Sufficiently Alleges Claims for Breach of Contract and
Implied Covenant of Good Faith and Fair Dealing
a. Plaintiffs’ Complaint Alleges All Elements of a Breach of Contract Claim
To state a claim for breach of contract, a plaintiff must allege that a contractual
relationship existed between the plaintiff and the defendant, that the defendant materially
breached a duty owed to the plaintiff under the contract, and damages resulting from such
breach. Richardson v. Jones, 1 Nev. 405, 408 (1865); see Bernard v. Rockhill Dev. Co., 103
Nev. 132, 135, 734 P.2d 1238, 1240 (1987).
Plaintiff's Complaint sufficiently asserts each of these allegations required to state a
claim for breach of contract. Specifically, the Complaint alleges:
e The existence of the Settlement Agreement between Plaintiffs and Defendant and
also includes a copy of the contract attached as an exhibit to the SAC. See SAC
11 3; 38; 80.
e That the Defendant breached its obligations under the contract, including by
failing to process in good faith any and all maps or any other issues as requested
by Plaintiffs in accordance with the State Engineer’s ordinary course of business.

See SAC 11 3; 38-47; 82.

« That Plaintiffs suffered damages due to Defendant's breach. See SAC 1 47-54;
83-84.

Defendant's Motion ignores these allegations and the standard of review under NRCP
12(b)(5). The Defendant instead makes contrary factual arguments regarding whether a breach
occurred and whether its process of reviewing and denying the CS-Entities’ subdivision map
was fair. Essentially, Defendants are asserting, without citing legal authority, that any and all of
its arbitrary and unfair actions it took in denying Plaintiff's subdivisions maps cannot be

considered a breach of the Settlement Agreement because Plaintiff's are appealing the State's
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decision. These arguments are not proper under the limited motion to dismiss standard and
should be denied.
b. Plaintiffs’ Complaint Alleges all Elements of a Breach of the Implied
Covenant of the Duty of Good Faith and Fair Dealing.

Where the terms of a contract are literally complied with but one party to the contract
deliberately countervenes the intention and spirit of the contract, that party can incur liability for
breach of the implied covenant of good faith and fair dealing. Hilton Hotels Corp. v. Butch
Lewis Prods., Inc., 107 Nev. 226, 232-33, 808 P.2d 919, 922-23 (1991); A.C. Shaw Constr. v.
Washoe County, 105 Nev. 913, 784 P.2d 9 (1989).

Defendant asserts that there was no breach of these duties because the Settlement
Agreement imposes no specific duty on the State Engineer to actually approve Plaintiffs' maps.
However, as laid out in numerous allegations in the Complaint, Plaintiffs' argument is that the
State took actions in bad faith while processing the applications, and that these bad faith actions
themselves were used as a basis for denying Plaintiff's maps. See SAC {{ 38-54; 85-92. As the
Complaint sufficiently alleges that the Defendant breached their implied duty of good faith and
fair dealing, the Motion to Dismiss should be denied.

XI. Plaintiffs' Declaratory Relief Claim is Ripe

Declaratory relief is available when “(1) a justiciable controversy exists between persons
with adverse interests, (2) the party seeking declaratory relief has a legally protectable interest
in the controversy, and (3) the issue is ripe for judicial determination.” Cty. of Clark, ex rel.
Univ. Med. Ctr. v. Upchurch, 114 Nev, 749, 752 (1998).

The Plaintiff's declaratory relief claim is primarily focused on confirming that the CS-
Entities hold a beneficial interest in the 2000 afa of ground water rights conveyed to the CS-
GID for use in its Master Planned Development. It is undisputed that the CS-GID holds these
2000 afa in trust, for the benefit and use by these CS-Entities. While Plaintiffs do not believe
this issue will be contested by the State, the claim is aimed at obtaining a declaration, if

necessary, from the Court that the CS-Entities have standing and the right to seek damages for
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the wrongful actions of the State as to these 2000 afa water rights presently held by the CS-GID
for the benefit of Plaintiffs. See SAC {1 94-95.

The Defendant's Motion simply argues that if the takings claims are not ripe, the
declaratory relief claim is also not ripe. However, as already discussed in Section V of this
Opposition, supra, the Plaintiff's takings claims are ripe under the prevailing U.S. Supreme
Court case law, and therefore the Defendant's argument should be rejected. See Pakdel v. City &
Cty. of San Francisco, California, 141 S. Ct. 2226 (2021); Knick, 139 S. Ct. at 2170.
Alternatively, Plaintiffs hereby request leave to amend after time for discovery on the issue of
Ernie V and Sallie’s misrepresentations. The Nevada Supreme Court has explained that district
courts should apply a relaxed pleading standard where the facts necessary for pleading fraud
with particularity, as required by NRCP 9(b) “are peculiarly within the defendant’s knowledge
or are readily obtainable by him.” Rocker v. KPMG, LLP, 122 Nev. 1185, 1196, 148 P.2d 702
(2006). “If the district court finds that the relaxed standard is appropriate, it should allow the
plaintiff time to conduct the necessary discovery. Thereafter, the plaintiff can move to amend
his complaint to plead allegations of fraud with particularity in compliance with NRCP 9(b).
Correspondingly, the defendant may renew its motion to dismiss under NRCP 9(b) if the
plaintiff's amended complaint still does not meet NRCP 9(b)’s particularity requirements.” Id.

XIl.  Alternatively, Leave to Amend Should be Freely Given.

Plaintiffs believe they have properly plead each of their claims. If, however, the Court
determines additional particular information should be plead, Plaintiffs request the opportunity
to amend. “If the court grants a Rule 12(b)([5]) motion to dismiss, it should grant leave to
amend unless the deficiencies cannot be cured by amendment.” K & K Prods. v. Walt Disney
Studios Motion Pictures, No. 2:20-CV-1753 JCM (NJK), 2021 U.S. Dist. LEXIS 182012, at *5-
7 (D. Nev. Sep. 23, 2021). See also, Doe v. United States, 58 F.3d 494, 497 (9th Cir. 1995)
(holding, the district court should grant leave to amend if the counterclaims can possibly be
cured by additional factual allegations). “The court should grant leave to amend ‘even if no
request to amend the pleading was made.”” K & K Prods., 2021 U.S. Dist. LEXIS 182012, at
*6 (quoting Lopez v. Smith, 203 F.3d 1122, 1127 (9th Cir. 2000) (en banc)).
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XII1. Conclusion

The Plaintiffs’ claims contained within the Second Amended Complaint are ripe for
adjudication. The State’s Order 1309 is final, and has been used by the State to render the CS-
Entities’ permitted water rights useless and further to deny the CS-Entities’ final subdivision
maps needed to move the Coyote Springs Master Planned Development forward. The State’s
actions, as comprehensively detailed in the Second Amended Complaint, have effectuated a
regulatory taking of permitted and valid water rights, and the corresponding development rights,
for which just compensation is now due pursuant to the takings clause of the Nevada
Constitution. Plaintiffs have further properly plead their breach of contract claims, based upon
the State’s breach of its obligations to “process in good faith” Plaintiffs’ subdivisions maps
needed to move the Master Planned Development forward.

Accepting all of the allegations within this detailed Second Amended Complaint as true,
and drawing all reasonable inferences therefrom, this Court must deny the State’s Motion to
Dismiss in its entirety. Alternatively, should the Court determine that Plaintiffs have failed to
properly plead any of its claims, Plaintiffs respectfully request an opportunity to amended their
claims to cure any deficiencies that the Court believes exists.

DATED this 18" day of January, 2022.

COULTHARD LAW, PLLC

By: /s/_William L. Coulthard
William L. Coulthard, Esq. (#3927)
Coulthard Law PLLC

840 South Rancho Drive #4-627
Las Vegas, Nevada 89106

(702) 989-9944
wlc@coulthardlaw.com

Attorney for Plaintiffs CS-Entities
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CERTIFICATE OF SERVICE

| hereby certify that on the 18" day of January, 2022 the foregoing PLAINTIFFS’
OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS SECOND AMENDED
COMPLAINT was served via electronic service and/or US Mail pursuant to NRCP 5, NEFCR
9 and EDCR 8.05 as follows:

Aaron D. Ford

Steve Shevorski

Akke Levin

Kiel B. Ireland

OFFICE OF THE ATTORNEY GENERAL
555 E. Washington Ave., Ste. 3900
sshevorski@ag.nv.gov

alevin@ag.nv.gov

kireland@ag.nv.gov

/s/ Tami J. Reilly
Tami J. Reilly, a representative
Of Coulthard Law, PLLC

28

CSl10219



mailto:sshevorski@ag.nv.gov
mailto:sshevorski@ag.nv.gov
mailto:sshevorski@ag.nv.gov
mailto:sshevorski@ag.nv.gov
mailto:alevin@ag.nv.gov
mailto:alevin@ag.nv.gov
mailto:alevin@ag.nv.gov
mailto:alevin@ag.nv.gov
mailto:kireland@ag.nv.gov
mailto:kireland@ag.nv.gov
mailto:kireland@ag.nv.gov
mailto:kireland@ag.nv.gov

© oo 3 o Ot s~ W N

N N N NN N DN DN DN HEH Rl el e
o 3 o O Bk~ W N H O © g0 Ok W D= O

Electronically Filed
1/242022 3:23 PM
Steven D. Grierson
AARON D. FORD CLERK OF THE COURT
Attorney General
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Office of the Attorney General
555 E. Washington Ave, Ste. 3900
Las Vegas, NV 89101
(702) 486-3420 (phone)
(702) 486-3773 (fax)
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Attorneys for Defendants

DISTRICT COURT
CLARK COUNTY, NEVADA

COYOTE SPRINGS INVESTMENT, LLLC, a Case No. A-20-820384-B
Nevada Limited Liability Company; Dept No. XIII
COYOTE SPRINGS NEVADA, LLC, a
Nevada Limited Liability Company; and
COYOTE SPRINGS NURSERY, LLC, a
Nevada Limited Liability Company,
REPLY TO OPPOSITION TO
Plaintiffs, MOTION TO DISMISS SECOND
AMENDED COMPLAINT

VS.

STATE OF NEVADA, on relation to its
Division of Water Resources;
DEPARTMENT OF CONSERVATION AND
NATURAL RESOURCES, ADAM
SULLIVAN, Nevada State Engineer;
CLARK COUNTY-COYOTE SPRINGS
WATER RESOURCES GENERAL
IMPROVEMENT DISTRICT, a political
subdivision of the State of Nevada; and
DOES I through X,

Defendants.
Defendant State of Nevada, on relation to its Division of Water Resources,
Department of Conservation and Natural Resources, Adam Sullivan (“State Engineer”)
files its reply to Plaintiffs’ Opposition to the State Engineer’s Motion to Dismiss second

amended complaint (“SAC”).
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L. INTRODUCTION

CSI seeks compensation where the law affords none: Nevada’s “system of prior
appropriation neither envisions nor guarantees that there will be enough water to meet
every demand for it. . . .” Wilson v. Pahrump Fair Water, LLC, 137 Nev. ___, 481 P.3d
853, 845 (Adv. Op. 2, Feb. 25, 2021). If we are in unchartered territory, it is not because
the State Engineer “stripped” CSI of its water rights, but because water in Nevada is an
“Increasingly scarce resource.” Bacher v. Office of State Eng’r of State of Nev., 122 Nev.
1110, 1117, 146 P.3d 793, 797 (2006). As CSI's own allegations and the exhibits to its
complaint show, years of studies and test pumping have demonstrated that the six
groundwater basins and a portion of a seventh are inter-connected, and that excessive
pumping depletes the basins and thereby conflicts with senior water rights as well as

threatens endangered species. SAC 49 22, 41-44, 48-49, and Exs. 2-4 thereto.

In an effort to distract the Court and create the illusion of merit, CSI's Second
Amended Complaint spends multiple pages with allegations detailing a lengthy property
history. But the Court should not be fooled: (1) only a few allegations are relevant; (2) those
few allegations confirm that CSI’s inverse condemnation claims are not ripe; and (3) none
of the other allegations is legally sufficient to state claims for inverse condemnation,
precondemnation damages, or breach of contract.

To see that CSI’s claims are not ripe, all the Court needs to do is look at paragraph
49 of the SAC, which alleges that CSI is challenging Order 1309 on which its inverse
condemnation claims are based in Court, SAC § 49, and Order 1309, which takes no final
position on the amount of groundwater CSI may use. Id. Ex. 4.

To understand that CSI's Lucas regulatory claim fails, consider just paragraph 17 of
the SAC, in which CSI admits that it is “operating ... a golf course open to the public since
May 2008.” SAC § 17. CSI thus admits that it is not deprived of “all economically
beneficial” uses of its property, and CSI has not alleged that it is foreclosed from building

any residences on the property.
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To realize that CSI's Penn Central claim fails, the SAC is telling for what it does not
allege: Nowhere does CSI allege that its property lost any value, let alone substantial
value, or that the State Engineer physically took any or all of CSI’s water rights or property.
Fatal to CSI’s claim is paragraph 22 of the SAC, where CSI admits that it knew by 2002—
twenty years ago—that it may not be able to obtain enough ground water for its ambitious
development project. SAC g 22. CSI also knew and admits that its permitted rights were
always subject to senior, decreed, vested rights. Opp’n at 15, 17. Despite these hurdles,
CSI took a calculated risk to proceed with ambitious planning. SAC Y9 9-18, 45. “Now,
having failed . . . [CSI] seeks indemnity from the [State].” Esplanade Properties v. City of
Seattle, 307 F.3d 978, 987 (9th Cir. 2002). But the “takings doctrine does not supply
plaintiff with such a right to indemnification.” Id.

The five claims that CSI added in the most recent iteration of its pleading do not
make up for the lacking inverse condemnation claims. Rather they are a distraction aimed
at masking the lack of merit of CSI’s main claims. For these reasons and those stated
below, the Court should dismiss the Second Amended Complaint.

II. ARGUMENT

The State Engineer met his burden on his Motion to Dismiss because it appears
beyond a doubt—based on Plaintiffs’ own allegations and the law applicable to them—that
Plaintiffs “could prove no set of facts, which, if true, would entitle [them] to relief.” Buzz
Stew, LLC v. City of N. Las Vegas, 124 Nev. 224, 228, 181 P.3d 670, 672 (2008).

A. The inverse condemnation claims are not ripe

CSI’s reliance on Knick v. Twp. of Scott, 139 S. Ct. 2162, 2168, 204 L. Ed. 2d 558
(2019) and Pakdel v. City & Cty. of San Francisco, 141 S. Ct. 2226, 2230, 210 L. Ed. 2d 617
(2021) to argue that the State Engineer has issued a final decision ripe for inverse
condemnation claims is misplaced.

In Knick, the Township had notified the plaintiff—who had graves on her private
property—that she was in violation of an ordinance that required all cemeteries to be kept

open to the public during the day and allowed the Township to enter on “any property” to
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determine if and where a cemetery existed. Knick, 139 S. Ct. at 2168. Her takings claim
was ripe at the time of the alleged taking—there, the passing and enforcement of the
ordinance. See id. at 1272.

In Pakdel, there was also no question as to whether the city had taken a final
position: the plaintiffs either had to “execute the lifetime lease” or face an “enforcement
action,” which meant that the plaintiffs had “to choose between surrendering possession of
their property or facing the wrath of the government.” Pakdel, 141 S. Ct. at 2230.

Here, by contrast, Order 1309 and the State Engineer’s disapproval of CSI’s Village
A development plan for 8 large lots and 575 residential lots are not final decisions ripe for
an inverse condemnation claim.

1. Order 1309 does not finally determine CSI’s groundwater use

Unlike the ordinance in Knick or the city’s program in Pakdel, the State Engineer’s
Order 1309 takes no final position on the amount of groundwater CSI may use—whether
temporarily or permanently—but sets a maximum limit of 8000 afa on all available
groundwater pumping in the Lower White River Flow System (“LWRFS”). SAC Ex. 4.
Moreover, CSI and others with permitted water rights filed a petition for judicial review of
Order 1309, asking the Court to “reverse the decision” that establishes a maximum limit
to annual groundwater pumping in the Basin to 8000 afa. See Ex. D to Motion to Dismiss
(“MTD”), App. 094-123. While CSI’s petition for judicial review is pending and undecided,
there is no final order, let alone a final position establishing a final limit on the amount of
water CSI may use, that could form the basis of a takings claim. See NRS 533.450(1)
(providing that the State Engineer’s orders remain “in full force and effect unless
proceedings to review the same are commenced . . .”).

CSI erroneously conflates the finality requirement with an exhaustion requirement.
Opp’n at 11:3-13. The State Engineer has never argued that CSI was obligated to exhaust
by seeking judicial review before asserting a takings claim. But CSI has voluntarily
invoked a process that could reverse or significantly modify Order 1309, which renders

Order 1309 nonfinal until the process concludes. Under the same case law that CSI relies
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on, a nonfinal decision cannot be the basis for a takings claim. See Knick, 139 S. Ct. at

2169.
2. The State Engineer’s disapproval of CSI’s 575 residential lot

proposal is not a final denial of “any development”

The State Engineer’s disapproval of CSI’s Village A development plans is also not a
final position giving rise to a takings claim. Contrary to CSI's contention, the State
Engineer’s disapproval of a proposal for a 575 residential lot development does not make
“clear” that the State Engineer “lacks the discretion to permit any development” or
delineate the “permissible uses of the property . ...” Opp’n at 10:8-13 (citing Palazzolo v.
Rhode Island, 533 U.S. 606, 620 (2001)). Rather, his disapproval of such a large residential
development plan leaves “doubt whether a more modest submission . .. would be accepted.”
Palazzolo, 533 U.S. at 620 (citing, e.g., MacDonald, Sommer & Frates v. Yolo Cty., 477 U.S.
340, 342, 106 S. Ct. 2561, 2563 (1986) (“MacDonald”)).

In MacDonald, as here, the property owner’s proposal to subdivide the property into
159 single-family and multifamily residential lots was denied. MacDonald, 477 U.S. at
342,106 S. Ct. at 2563. Like CSI, the plaintiff filed a petition to set aside the decision and
a lawsuit for an alleged taking. Id. at 343-44, 106 S. Ct. at 2563. The district court
dismissed the takings claim based on the pleadings and the appellate court affirmed,
because the denial of plaintiff’'s application for “a particular and relatively intensive
residential development . . . cannot be equated with a refusal to permit any development .

.7 Id. at 347, 106 S. Ct. at 2565 (emphasis added). The Supreme Court affirmed the
dismissal for lack of finality and held the taking claim was not ripe, because the County’s
refusal “to permit the intensive development desired by the landowner [did] not preclude
less intensive, but still valuable development.” Id. (emphasis added). Without the Board’s
“final, definitive position” as to how it would apply the regulations to plaintiff’s land, the
court could not “determine whether a regulation has gone ‘too far’ . ..” Id. at 348, 351, 106

S. Ct. at 2566-67.
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Similarly, here, the State Engineer’s disapproval of CSI’s “intensive” 575 residential
lot development plan—which disapproval CSI did not challenge—does not preclude “less
intensive” new development, which CSI has not proposed. Thus, not only is Order 1309 not
final, but there is no final decision of how Order 1309 would apply to CSI’s Property. The
Court should likewise dismiss CSI’s takings claim.

3. CSI also has no temporary taking claim that is ripe

CSI's attempt to evade the finality requirement by asserting it may seek
compensation for a temporary taking of its water or property rights—i.e., a taking of rights
between the issuance of Interim Order 1303 or Order 1309 and the time its petition for
judicial review is determined—is also misplaced. Opp'n at 11:21-12:2 (relying on First
English Evangelical Lutheran Church of Glendale v. County of Los Angeles, 482 U.S. 304
(1987) (“First English”).

First English did not present the same finality issue as in MacDonald, because the
ordinance in First English allegedly denied the plaintiff “all use” of its property. First
English, 482 U.S. at 311, 107 S. Ct. at 2383. Although the Supreme Court held that
temporary takings that deny a landowner “all use of his property, are not different in kind
from permanent takings, for which the Constitution clearly requires compensation,” its
holding is narrow. Id. at 318, 107 S. Ct. at 2388 (citation omitted). First, the First English
Court accepted as true the allegation that “the ordinance in question denied appellant all
use of its property.” Id. at 321, 107 S. Ct. at 2389 (emphasis added). Second, the holding
was limited “to the facts presented” and did “not deal with the quite different questions
that would arise in the case of normal delays in obtaining building permits . . . .” Id.
Moreover, First English did not decide whether a temporary taking had in fact occurred.
Tahoe—Sierra Pres. Council v. Tahoe Reg’l Planning Agency, 535 U.S. 302, 328, 122 S. Ct.
1465, 1482 (2002) (discussing scope of holding in First English).

Here, as CSI’s own allegations confirm, Interim Order 1303 did not temporarily
deprive CSI of all use of its property or groundwater, nor did it preclude all future

development: it “allow[ed] development to proceed if conditions were met by the CS-
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Entities.” SAC 9 47. CSI also continues to operate its golf course. Id. 9 17. By its terms,
Order 1309 does not take all or any of CSI’s water or deprive CSI of any or all use of its
property either. “Mere fluctuations in value during the process of governmental
decisionmaking” cannot be the basis for a temporary takings claim (absent extraordinary
delay, which is not the case here). Tahoe-Sierra, 535 U.S. at 332, 122 S. Ct. at 1484. Thus,
even if Order 1309 is invalidated, CSI has no temporary takings claim, let alone one that
is ripe for review now.

B. CSTI’s allegations do not support a categorical Lucas taking

In summary fashion and without analysis, CSI argues that “Lucas takings are
referred to . . . as the government's total taking of a property's value, in-and-of itself, proves
the taking claim.” Opp’n at 13:3-5 (citing Lucas v. S.C. Coastal Council, 505 U.S. 1003,
1019, 112 S. Ct. 2886, 2895 (1992)). But Lucas’holding is more nuanced than that.

A categorical taking occurs if a regulation denies a property owner “all economically
beneficial or productive use of land,” unless the regulation’s limitations “inhere ... in the
restrictions that background principles of the State's law of property and nuisance already
placed upon land ownership.” Lucas, 505 U.S. at 1015, 1029, 112 S. Ct. at 2895, 2900; see
also Murr v. Wisconsin, 137 S. Ct. 1933, 1937, 198 L. Ed. 2d 497 (2017) (holding same).
Moreover, the regulation must take away any residential use, and “all” means that a 90%
or even 95% loss of value is not enough. Murr, 137 S. Ct. at 1949; Lucas, 505 U.S. at 1019
n.8, 112 S. Ct. at 2895.

The allegations to which CSI refers the Court, Opp’n at 13:12-22, do not support that
the State Engineer’s Order 1309 deprived CSI of “all economically beneficial use” of its
property. First, CSI does not allege that the State Engineer took 3640 afa of 4140 afa of
CS-Entities’ alleged water rights in the SAC. If it did, it would not be a categorical taking,
as 1t would account for less than 90% of CSI’s alleged water rights. Murr, 137 S. Ct. at
1949.

Second, the inquiry is not whether CSI’s “investment in its Master Planned

Community infrastructure and community amenities” no longer has a purpose for CSI,
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Opp’n at 13:17, but whether the regulatory action forecloses all economically beneficial
uses for the property. Order 1309 does not foreclose all uses. As CSI admits, CSI’s
signature golf course on the property has been “open to the public since May 2008. ...” SAC
9 17. That it may operate at a loss, id., SAC at 8 fn. 1, is of no consequence, because a “loss
of future profits—unaccompanied by any physical property restriction—provides a slender
reed upon which to rest a takings claim.” Andrus v. Allard, 444 U.S. 51, 66, 100 S. Ct. 318,
327 (1979). CSI does not allege that it is foreclosed from building any residences on the
property. Moreover, despite obtaining leave to amend its complaint twice, CSI still does
not allege that it is unable to sell the property—contrary to what page 13 of the Opposition
(first bullet point) may suggest.

Third, CSI also does not allege in SAC 99 48-54 that the State Engineer took CSI’s
“land use entitlements. . .” Opp’n at 13:21-22. CSI instead alleges a taking of its “property
development rights,” SAC 9 48, which claims are foreclosed as a matter of law. See MTD
at 14:1-9 (citing cases).

C. Nevada water law precludes a categorical Lucas taking

Even assuming CSI had properly alleged a total deprivation of “all economically
beneficial or productive use” of its property, whatever restrictions Order 1309 imposes
inhere in the restrictions that Nevada water law already placed on CSI's water and
property rights.

1. CSI admits that its permitted rights are subject to decreed,
vested, senior rights

The State Engineer is not confused about the law on takings when water rights are
concerned, nor does he misunderstand the amount of afa CSI allegedly owns or puts to
beneficial use, as CSI contends. Opp’n at 14. Rather, the State Engineer’s argument is
that regardless of the amount of permitted water rights held by CSI, permitted rights are
subject to existing, decreed, and senior rights. See NRS 533.430. When CSI allegedly
acquired the 5000 afa more than twenty years ago, its permitted water rights were always,

and by law “declared to be [] subject to existing rights and to the decree and
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modifications thereof entered in such adjudication proceedings . . . .” NRS
533.430(1)(emphasis added).

Thus, even if the State Engineer determined twenty years ago that the conditions of
NRS 533.370(2) for awarding CSI 5000 afa were met, CSI still took its permitted rights
“subject to existing rights,” NRS 533.430(1), such as: (1) senior rights (those that predate
CSI's permits); (2) vested claims that existed under common law before NRS Chapter 533
was enacted in 1913; and (3) rights adjudicated by decree. See NRS 533.085(1) (“Nothing
contained in this Chapter shall impair the vested right of any person to the use of water. .
); NRS 533.210 (providing that court decrees are “final . . . and conclusive upon all persons.
..7"); see also Min. Cty. v. Lyon Cty., 136 Nev. 503, 513, 473 P.3d 418, 426 (2020) (“Water
rights are given ‘subject to existing rights’. . ..”). These are the “background principles” of
Nevada’s water law that preclude a categorical Lucas taking, because they inherently limit
CSI's water rights at the outset.

CSI agrees with all of this. See Oppn at 15:10-17. Still, CSI argues that “the
background principles’ defense to Lucas takings claims is not so expansive to allow the
government to regulate water and impact existing rights in any way that it wants.” Id. at
15:15-17. But CSI agreed upon accepting its permitted rights, that they “shall be subject
to regulation and control by the State Engineer ... to the same extent as rights which
have been adjudicated and decreed under the provisions of this chapter.” NRS 533.430(1).
And CSI's own allegations refute that the State Engineer regulated water rights willy-nilly
when issuing the Orders. The Orders are the result of years of testing, studies, analysis,
and hearings with significant input from CSI’s experts and many others. SAC q9 22-23,
32-44, 48-50 and Ex. 2-4 thereto.
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2. Order 1309 does not reallocate any rights

CSI also cannot avoid dismissal of its Lucas claim by alleging that Order 1309
reallocated its rights, Oppn at 15,! because the Court need not accept as true factual
allegations that contradict exhibits to a complaint on which the plaintiff relies. Gonzalez
v. Planned Parenthood of Los Angeles, 759 F.3d 1112, 1115 (9th Cir. 2014) (citing cases).
Order 1309, attached as Exhibit 4 to the SAC, does not reallocate any water rights. All it
says is that groundwater pumping in the Basin must be limited to not more than 8,000 afa
if water levels are to be maintained and Moapa dace fish are to survive. SAC, Ex. 4.
Moreover, CSI’s contention that Order 1309 reallocates its permitted water rights is a legal
contradiction in terms. While water rights adjudicated by decree cannot be reallocated
because they are “final . . . and conclusive,” NRS 533.210(1), CSI only has permitted water
rights, SAC 99 19-20, which are inferior to the senior decreed rights of the Muddy River.
Permitted rights cannot impair vested senior decreed rights. NRS 533.085.

Further, nowhere in Order 1309 does the State Engineer even discuss any permitted
water rights or discuss how the state intends to administer the 8000 afa maximum limit.
The Order makes certain specific baseline findings necessary to inform future proceedings
that would address the mechanisms in which withdrawals will be limited.

3. CSI’s permitted rights are not final and conclusive

The fact that CSI’s rights are “valid and enforceable” does not mean they are “final”
and cannot be restricted without just compensation, as CSI argues. Oppn at 16:21-23.
Although CSI does not cite the case, CSI appears to rely on and quote from Min. Cty. for
its argument. Opp’'n at 16:25-28. But in Min. Cty., at issue was the finality of decreed
water rights—not permitted water rights. See Min. Cty., 136 Nev. at 517, 473 P.3d at 429.
The Nevada Supreme Court held that “NRS 533.210 expressly provides that decreed water
rights ‘shall’ be final and conclusive.” Min. Cty., 136 Nev. at 517, 473 P.3d at 429. It said

nothing about the finality of permitted rights such as those held by CSI.

1 CSI discusses the importance of priority in water rights, Opp’n at 15:18-27, but does
not allege or argue that Order 1309 changed its priority. Thus, this legal argument
requires no response and is refuted by Order 1309 itself.

Page 10 of 21

CSl10229




© W 9 O Ot R W N e

N N NN DN DN DN DN DN HEH R = s
@ I O Ot ks~ W DN =R O © 0w 3 O O ks~ W N = O

4. CSI purchased the property subject to a promise to protect
endangered species

Another limitation inherent to CSI's water rights that came with its purchase of the
property is contained in the Nevada-Florida Land Exchange Authorization Act of 1988
(“1988 Act”). It is irrelevant if the “triggering event” did not occur, as CSI contends. Opp’n
at 17. The point is that CSI when purchasing the property committed itself to protect
endangered species, such as the Moapa dace fish, if the State Engineer of Nevada
determined that “the withdrawal of ground water from beneath” CSI’s property or “other
lands underlain by the same aquifer is causing depletion of water to a surface water habitat
of any endangered or threatened species.” 1988 Act, § 6(a)(3). This is just one more
restriction inherent in CSI’s water rights that explains why CSI’s categorical takings claim
under Lucas fails.

D. CSI admits it has no claim for a taking of its development rights

CSI did not challenge any of the authorities cited by the State Engineer holding that
a party has no constitutionally protected right to develop its property. See MTD at 14. CSI
thus concedes it lacks a legal basis for an alleged taking of development rights.

E. CSI's complaint does not meet any of the Penn Central factors

Regulatory takings claims are not only dismissed when the complaint is vague or
conclusory, as CSI contends. Opp’n at 18:27-28. Such claims are also properly dismissed
where, as here, “the complaint fail[s] to allege facts sufficient to constitute a taking under
Penn Central, especially given the judicially noticed documents that counsel against such
a finding.” Comm. for Reasonable Regulation of Lake Tahoe v. Tahoe Reg'l Planning
Agency, 311 F.Supp.2d 972, 997 (D. Nev. 2004).

1. CSI does not allege a loss in value, let alone a substantial loss

A plaintiff cannot meet the economic impact factor of Penn Cent. by alleging a mere
loss in property value, because the “mere diminution in the value of property, however
serious, 1s insufficient to demonstrate a taking.” Concrete Pipe & Prods. of Cal., Inc. v.

Constr. Laborers Pension Tr. for S. Cal., 508 U.S. 602, 645, 113 S. Ct. 2264, 2291 (1993)
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(citing cases). Even an 81% loss in property value is insufficient to interfere with
investment-backed expectations. MHC Fin. Ltd. P'ship v. City of San Rafael, 714 F.3d
1118, 1127-28 (9th Cir. 2013).

In Comm. for Reasonable Regulation of Lake Tahoe—a case on which CSI relies—
the district court held that the plaintiff’s complaint “stated an economic impact under the
first [Penn Cent.] factor, because it alleged a ‘confiscation . . . . of over $100 million’ and ‘a
loss of value of over 50% . ..” Comm. for Reasonable Regulation of Lake Tahoe, 311
F.Supp.2d at 994 (quoting complaint allegations). Contrary to CSI’s contention, Opp’n at
18:21, that alleged loss, alone, was not enough to state a Penn Central takings claim,
because the plaintiff did not meet the other Penn Central factors. Comm. for Reasonable
Regulation of Lake Tahoe, 311 F.Supp.2d at 997 (“Plaintiff fails under Penn Central”) (bold
emphasis omitted).

Here, CSI does not allege any loss in property value since CSI purchased it more
than 20 years ago, let alone the extent of it. In fact, CSI argues that its “massive
investment in the development and construction of infrastructure improvements added to
the property's value . . ..” Opp’n at 19:25-26 (emphasis added). This alone is dispositive on
the economic impact factor.

What CSI complains about instead are the losses of millions of dollars in
development costs it allegedly invested in the Property. SAC 99 17-18. But investment
losses do not inform the economic impact factor of Penn Central. Rather, courts must
“compare the value that has been taken from the property with the value that remains in
the property.” Bridge Aina Le’a, LLC v. Land Use Comm’n, 950 F.3d 610, 630-31 (9th Cir.
2020) (“Bridge Aina”), cert. denied sub nom. Bridge Aina Le'a, LLC v. Hawaii Land Use
Comm’n, 141 S. Ct. 731, 209 L. Ed. 2d 163 (2021) (quoting Colony Cove Props., LLC v. City
of Carson, 888 F.3d 445, 450 (9th Cir. 2018) (quoting Keystone Bituminous Coal Ass’n v.
DeBenedictis, 480 U.S. 470, 497, 107 S.Ct. 1232 (1987)), cert. denied.__ U.S. ___, 139 S. Ct.
917, 202 L.Ed.2d 645 (2019)). The reason why economic impact is measured by a loss of

property value is because the goal is “to identify regulatory actions that are functionally
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equivalent to the classic taking in which government directly appropriates private property
or ousts the owners from his domain.” Bridge Aina, 950 F.3d at 631 (quoting Lingle v.
Chevron U.S.A. Inc., 544 U.S. 528, 539, 125 S. Ct. 2074, 2082 (2005)).

Without any allegations supporting a loss—let alone a substantial loss—in property

value, CSI’s complaint fails to meet the first Penn Central factor.

2. CSI’s allegations refute its alleged investment-backed
expectations

Existing and foreseeable government restrictions are key factors in determining
whether property owners’ investment-backed expectations were reasonable. See, e.g., Ark.
Game & Fish Comm’n v. United States, 568 U.S. 23, 39, 13 S. Ct. 511, 522 (2012); Comm.
for Reasonable Regulation of Lake Tahoe, 311 F. Supp. 2d at 995-97.

In Comm. for Reasonable Regulation of Lake Tahoe, the plaintiff’s allegation that
the regulation interfered with its investment-backed expectations ran “counter to the
extensive collection of documents that [the court] judicially noticed regarding the
regulatory history of the Lake Tahoe Basin.” 311 F. Supp. 2d at 995. The land purchasers
in the Tahoe Basin had “known of the tremendous power conferred on TRPA . . . since at
least 1980,” and its “ability to regulate scenic concerns . .. since 1982.” Id. at 995-96. The
Scenic Review Ordinance therefore did “not significantly impair the reasonable
investment-backed expectations of the average homeowner in the Lake Tahoe shoreland.”
Id. at 997.

Similarly, here, CSI has known since purchasing the Property more than twenty
years ago that the State Engineer could: (1) limit drilling of wells to protect other wells,
vested rights holders, and groundwater levels, NRS 534.110; (2) “reduce the total water
allocation” if withdrawal of groundwater underneath CSI’s property or elsewhere caused
“depletion of water to a surface water habitat of any endangered or threatened species,”
1988 Act, § 6(a)(3); and (3) adopt such “orders” deemed “essential for the welfare of the
area” if “in the judgment of the State Engineer, the groundwater basin is being depleted . .

. NRS 534.120(1). These statutes make it objectively unreasonable for CSI to expect that
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the State Engineer would not years later adopt regulations to “reduce the total water
allocation” or designate inter-connected groundwater basins as one, as in Order 1309.

CSI’s allegations further prove that it knew since 2002 that it may not be able to
succeed in its ambitious development plan, because “in 2002” the State Engineer “issued
Order 1169 which held in abeyance [CSI’s] pending new ground water applications” and
ordered “a study of the carbonate aquifer over a five-year period” to determine the amount
of available groundwater and how pumping would affect “prior appropriated existing water
rights,” such as those of the Muddy River Springs and Muddy River. SAC 99 22-23; MTD,
Ex B (Order 1169) at 5.

CSTI’s Opposition ignores this history and focuses instead on what CSI did after Order
1169, such as its efforts to obtain land use and development approvals that “culminated”
in the December 2002 Development Agreement. Opp’n at 19. But except for CSI’s Concept
Plan, CSI alleges it undertook all other development activities after Order 1169 was issued.
Id. 19 9(a)-(g), 17, 22. CSI's Development Agreement with Clark County did not assure
CSI that the State Engineer would approve CSI’s proposals.

Thus, CSI’s unsupported and erroneous argument that it “could not have foreseen
that the State would later wrongfully reconfigure the Coyote Spring Valley basin. . . and
restrict water rights in a way that fundamentally changed the playing field and diminished
all viable economic development,” Opp’n at 20, is without merit given the State Engineer’s
broad powers under NRS 534.110 and the 1988 Act, the obvious scarcity of water in
Nevada, Order 1169, and the known impact of CSI’s groundwater use on the flow to the
Warm Springs that supports the Moapa dace habitat and headwaters to the Muddy River.
These facts distinguish this case from those in Pennsylvania Coal Co. v. Mahon, 260 U.S.
393, 415, 43 S.Ct. 158, 160 (1922), a case on which CSI relies.

Equally irrelevant is CSI’s argument that it made investments incrementally, over
time, rather than speculating on land by making a one-time “wild” expenditure. Opp’n at

19. The point is that CSI proceeded with its plans despite knowing of significant legal and
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logistical obstacles by March 2002. CSI had no objectively reasonable investment-backed
expectations that it could ever develop its ambitious Project.

Order 1309 was also not a “recent change in position” by the State Engineer, as CSI
argues. Opp’n at 20. Order 1309 was at least eighteen years in the making. It found its
origins in Order 1169. See SAC 94 22-23, 32-33, 41-44, 48-49. Order 1169, the pumping
tests, and subsequent orders issued by the State Engineer over the years were constant
warnings to CSI that its Project may not come to fruition. CSI therefore fails to meet the

second Penn Central factor as well.

3. Order 1309 adjusts the benefits and burdens of economic life to

promote the common good

CSI misunderstands the third Penn Central factor and the State Engineer’s analysis
of it. The third Penn Central factor looks at the character of the regulation. Penn Cent.,
438 U.S. at 124, 98 S. Ct. at 2659. “A taking may more readily be found when the
interference with property can be characterized as a physical invasion by government . . .
than when interference arises from some public program adjusting the benefits and
burdens of economic life to promote the common good.” Id. (internal citation and quotation
marks omitted); accord Lingle, 544 U.S. at 539, 125 S. Ct. at 2082 (quoting Penn Cent., 438
U.S. at 124, 98 S. Ct. 2646).

The State Engineer does not argue that only physical invasions support a taking, as
CSI contends. Opp’n at 21:18-21. Rather, his argument is—and the law supports—that
the third Penn Central factor weighs against CSI because CSI does not allege that the State
Engineer’s Order 1309 amounts to a physical invasion of CSI’s property.

Again, the Court need not accept as true CSI’s allegations that it was singled out by
Order 1309 because Order 1309, Ex. 4 to its SAC, provides the opposite. By its terms,
Order 1309 affects the rights of all holders and applicants of permitted groundwater rights
in the six basins and portion of a seventh that make up the LWRFS delineated by Order
1309, such as Las Vegas Valley Water District (“LVVWD”) and NV Energy. SAC, Ex. 4. at

11. Order 1309 sets a maximum amount of groundwater that can safely be pumped in the

Page 15 of 21

CSI10234




© oo 3 o Ot s~ W N =

MO NN NN NN DN R B R H |
® 9 & A W N R O © 0 3o A W oH O

LWREFS without affecting the Muddy River Springs area flows and the Muddy River. Id.
at 65-66. Order 1309 is a prime example of a “public program adjusting the benefits and
burdens of economic life to promote the common good”—i.e., Nevada’s groundwater
conservation and the protection of endangered species. Id. at 65-66.

Because CSI meets none of the three Penn Central factors, the Court should dismiss
CSI’s second claim for relief—its Penn Central takings claim—mnow.

F. The State Engineer made no official announcement that could

provide the basis for a pre-condemnation claim

The May 16, 2018, letter from the State Engineer to LVVWD is not an “official action
amounting to an announcement of intent to condemn [CSI’s property],” as required by Buzz
Stew, LLC, 124 Nev. at 229, 181 P.3d at 673 (internal quotation marks and citation
omitted).

The letter was not published. It does not talk about taking away any of CSI’s water
rights. It talks about the need to substantially limit pumping in what at that time was a
five-basin area—not just Coyote Springs—given the effects of the pumping tests on the
senior rights of the Muddy River Springs and Muddy River. SAC, Ex. 1.

CSI seeks to avoid dismissal of this claim by selectively quoting the allegations of its
complaint and the letter on which it relies. Opp’n at 22:21-23. But CSI already conceded
that the May 16, 2018 letter did not stop by saying pumping in the five-basin area had to
be “limited,” id.; it said “limited to the amount that will not conflict with the Muddy River
Springs or the Muddy River as they are the most senior rights in the five basin area.” SAC
9 33. The May 16, 2018 letter also did not stop after saying that “carbonate pumping will
be limited to a fraction of the 40,300-acre feet already appropriated in the five basin area.”
Opp'n at 22:21-23. It went on to say, in relevant part, that the State Engineer could not
“justify approval of any subdivision development maps based on the junior priority
groundwater rights currently owned by [CSWR-GID] unless other water sources are

identified for development.” SAC § 33, Ex. 1 (emphasis added).

Page 16 of 21

CS10235




© 0 3 o Ot s~ W N =

DN N NN DN N DN DN s e e
o 3 O O A~ W N+ O O O o0 Ok, W N =R O

In other words, the May 16, 2018, letter on which CSI hangs its hat does not publicly
announce any intent to condemn CSI’s property but reflects the reality of CSI’s rights vis-
a-vis senior rights. Because the State Engineer always had the right to limit junior
permitted rights to protect senior decreed rights, the State Engineer could not be liable for
“condemnation,” let alone pre-condemnation damages. This moots CSI’s argument that the
State Engineer unreasonably delayed for two years because the May 16, 2018, letter never
started the clock. This claim fails as a matter of law.

G. CSI was not singled out, nor were the Orders irrational

An equal protection claim that does not involve a suspect class or fundamental right
requires plaintiffs to show that the government action was irrational. Zamora v. Price, 125
Nev. 388, 392, 213 P.3d 490, 493 (2009). “A party may bring a class-of-one equal protection
claim showing that (1) the party was ‘intentionally treated differently from others similarly

”

situated and [2] that there is no rational basis for the difference in treatment.” Riley v.
Dep't of Pub. Safety, 479 P.3d 224, 2021 WL 150763, at *1 (Nev. 2021) (unpublished)
(quoting Vill. of Willowbrook v. Olech, 528 U.S. 562, 564 (2000)).

Contrary to CSI’s contention, courts routinely dismiss equal protection claims
without discovery if, as here, plaintiffs “fail[] to demonstrate that the State lacked a
rational basis for [the challenged action].” Riley, 2021 WL 150763, at *1-2 (affirming
dismissal of equal protection claim). None of CSI’s allegations suggest, let alone support,
that the Orders of the State Engineer are irrational. Thus, CSI admits that the Orders are
a rational response to prevent depletion of Nevada’s groundwater basins and thereby
protect existing senior rights and the Moapa dace, an endangered fish species.

Without a showing that the Orders are irrational, CSI cannot succeed on its “class
of one” claim because the absence of a rational basis is one of two elements required for
such claim. Olech, 528 U.S. at 564, 120 S. Ct. at 1074. Without the first, the claim fails.
It is thus irrelevant—even if true—that Moapa Valley Water District (“MVWD”) is
allegedly treated differently and is allowed to use its water rights (so is CSI). What CSI is

essentially asking the Court to do is to treat CSI the same as MVWD to the disadvantage
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of all other entities equally affected by the Orders. SAC § 75; compare Riley, 2021 WL
150763, at *1 (“Essentially, [appellant] argues that because [others before him] benefitted
from a mistaken interpretation of the law, the State should deliberately make the same
mistake again for appellant's benefit”). This is not what equal protection claims were
designed to do.

CSI also has no response to the State Engineer’s argument that the Orders do not
single CSI out. MTD at 20:3-11. Indeed, CSI's conclusory allegation that it was “singled
out” is belied by the State Engineer’s Orders. The May 16, 2018, letter states that all
carbonate pumping in the five-basin area must be limited “to a fraction of the 40,300 acre-
feet already appropriated in the five-basin area,” SAC, Ex. 1—not just CSI’s pumping in
Coyote Spring Valley. Id. § 12. Interim Order 1303 created a five-basin area and placed a
moratorium on “any final subdivision or other submission concerning development and
construction submitted to the State Engineer for review.” SAC, Ex. 3 at 13-14 (emphasis
added). Order 1309 affects several other entities, many of which also filed petitions for
judicial review of Order 1309. Id., Ex. 4 at 11, 65. The Court should therefore dismiss
CSI's Equal Protection claim.

H. CSTI’s contract claim allegations are legally insufficient

Even if CSI alleges a contract, a breach, and damages, as CSI contends, “the
allegations must be legally sufficient to constitute the elements of the claim asserted” to
survive dismissal. Sanchez ex rel. Sanchez v. Wal-Mart Stores, Inc., 125 Nev. 818, 823, 221
P.3d 1276, 1280 (2009). If, as here, the contract does not obligate the State Engineer to
grant CSI’'s maps, there can be no breach as a matter of law. And if the contract requires
CSI to “participate in good faith in the ongoing administrative process of the State Engineer
concerning conjunctive management of the [LWRFS],” SAC Ex. 7, 4 3, CSI cannot come to
court and make a contract claim because the claim is not ripe. These are not factual
arguments but arguments that test the sufficiency of the allegations based on the contract

attached as Ex. 7 to the SAC.
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CSI’s claim for breach of the implied covenant of good faith and fair dealing fails for
the same reasons, because the settlement agreement imposes no duty on the State
Engineer to approve CSI’'s maps. See Nelson v. Heer, 123 Nev. 217, 227, 163 P.3d 420, 427
(2007) (dismissing implied covenant claim because defendant had no contractual duty to
do what Plaintiff complained of). For these reasons, the contract claims are misplaced.

L. The Declaratory Relief claim is not ripe and would fail

CSI's Opposition clarifies that its declaratory relief claim is “primarily focused on
confirming that the CS-Entities hold a beneficial interest in the 2000 afa of ground water
rights conveyed to the CS-GID for use in its Master Planned Development.” Opp’n at 25.
If so, then it appears CSI’s declaratory relief claim is mainly aimed at defendant CS-GID
based on an alleged justiciable controversy between CSI and CS-GID. See SAC 9 95. To
the extent CSI seeks a declaration that the State Engineer has “permanently” caused CSI
to “cease development,” the claim is not ripe for all the reasons discussed above under
section A.

CSI did not address, and thus admits, the State Engineer’s argument that there is
no basis for preliminary injunctive relief, and that it claim for attorneys’ fees is premature
and fails if CSI does not state a takings claim. MTD at 22.

dJ. CSI’s alternative request for leave to amend should be denied

“[A] party may amend its pleading only with the opposing party’s written consent or
the court’s leave.” Nev. R. Civ. P. 15(2). While leave should be freely given “when justice
so requires,” id., the Court has discretion whether to do so, Allum v. Valley Bank of Nev.,
109 Nev. 280, 287, 849 P.2d 297, 302 (1993), because “there are instances where leave
should not be granted.” State, Univ. & Cmty. Coll. Sys. v. Sutton, 120 Nev. 972, 988, 103
P.3d 8, 18-19 (2004) (internal quotation marks omitted). If, for example, the Court gives
leave to amend the complaint once, it may deny a second request if the moving party fails
to show how the amendment would save its claims from dismissal. See McMahon on Behalf
of Uranium Energy Corp. v. Adnani, 457 P.3d 968, 2019 WL 959267, at *3 (Nev. 2019)
(unpublished).
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Here, CSI relies only on federal case law and fails to mention that it already once
obtained leave of court to file an amended complaint and that the State Engineer stipulated
to CSI filing a second amended complaint. Opp’n at 26:19-28. If the Court grants the State
Engineer’s Motion to Dismiss, CSI should file a Motion to Amend showing that its new
allegations support its claims and attach a proposed pleading as required by EDCR 2.30(a).
Until then, its request for leave to amend should be denied.2
III. CONCLUSION

For these reasons, this Court should dismiss CSI’s Second Amended Complaint
with prejudice.

DATED this 24th day of January, 2022.

AARON D. FORD
Attorney General

By:_ /s/ Akke Levin
Steve Shevorski (Bar No. 8256)
Chief Litigation Counsel
Akke Levin (Bar No. 9102)
Senior Deputy Attorney General
Kiel B. Ireland (Bar No. 15368C)
Deputy Attorney General
Attorneys for Defendants

2 On page 26 of its Opposition, CSI also argues that “[a]lternatively, Plaintiffs hereby
request leave to amend after time for discovery on the issue of Ernie V and Sallie’s
misrepresentations....” Oppn at 26:8-17. This paragraph appears to pertain to a different
matter because CSI makes no fraud claims to which the Rocker standard could apply.
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CERTIFICATE OF SERVICE

I hereby certify that I electronically filed the foregoing document with the Clerk of

the Court by using the electronic filing system on the 24th day of January 2022, and e-

served the same on all parties listed on the Court’s Master Service List.

/s! Traci Plotnick

Traci Plotnick, an employee of the
Office of the Attorney General
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