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ARGUMENT
I. THE STATUTE FOR A PETITION TO ESTABLISH FACTUAL
INNOCENCE CONTROLS THE REQUIRED FINDINGS AND BRIEFING
SCHEDULE

According to NRS 34.920, factual innocence means a defendant did not do the

following:

1. Engage in the conduct for which he or she was convicted;

2. Engage in conduct constituting a lesser included or inchoate
offense of the crime for which he or she was convicted;

3. Commit any other crime arising out of or reasonably connected
to the facts supporting the indictment or information upon which
he or she was convicted; and

4. Commit the conduct charﬁed by the State under any theory of
criminal liability alleged in the indictment or information.

Petitioner entitles his filing as a Petition for a Writ to Establish Factual Innocence. NRS
34.960 governs Petitions to Establish Factual Innocence. The statute dictates the dutics
required of both a petitioner and the district court in resolving a Petition to Establish Factual

Innocence.

Pursuant to NRS 34.960(1) through (3):

1. At any time afler the expiration of the period during which a
motion for a new trial based on newly discovered evidence may
be made pursuant to NRS 176.515, a person who has been
convicted of a felony may petition the district court in the county
in which the person was convicted for a hearing to establish the
factual innocence of the person based on newly discovered
evidence. A person who files a petition pursuant to this subsection
shall serve notice and a copy of the petition upon the prosccuting
agency.

2. A petition filed pursnant to subsection 1 must contain an
assertion of factual innocence under oath by the petitioner and
must aver, with supporting affidavits or other credible
documents, that:

(a) Newly discovered cvidence exists that is_specifically
identified and, if credible, establishes a bona fide issue of
factual innocence;

b) The newly discovered evidence identified by the petitioner:

1) Establishes innocence and is material to the case and the
determination of factual innocence;
(2? Is not merely cumulative of evidence that was known, is not
reliant solely upon recantation of testimony by a witness against
the petitioner and is not merely impeachment evidence; and
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(3) Is distinguishable from any claims made in any previous
petitions;

(c) If some or all of the newly discovered evidence alleged in the
petition is a biological specimen, that a genetic marker analysis
was performed pursuant to NRS 176.0918, 176.09183 and
176.09187 and the results were favorable to the petitioner; and
(d) When viewed with all other evidence in the case, regardless of
whether such evidence was admitted during trial, the newly
discovered evidence demonstrates the factual innocence of the
petitioner.

3. In addition to the requirements set forth in subsection 2, a
petition filed pursuant to subsection ] must also assert that:

(a) Neither the petitioner nor the petitioner's counsel knew of the
newly discovered evidence at the time of trial or sentencing or in
time to include the evidence in any previously filed post-trial
motion or postconviction petition, and the evidence could not have
been discovered by the petitioner or the petitioner's counscl
through the exercise of reasonable diligence; or

(b) A court has found ineffective assistance of counsel for failing
to exercise reasonable diligence in uncovering the newly
discovered evidence.

{emphasis added).
After a Petition to Establish Factual Innocence is filed, NRS 34.960(4) further requires:

4. The court shall review the petition and determine whether the
petition satisfies the requirements of subsection 2. If the court
determines that the petition:
(2) Does not meet the requirements of subsection 2, the court
shall dismiss the petition without prejudice, state the basis for
the dismissal and send notice of the dismissal to the petitioner,
the district attorney and the Attorney General.
(b) Meets the requirements of subsection 2, the court shall
determine whether the petition satisfies the requirements of
subsection 3. If the court determines that the petition does not meet
the requirements of subsection 3, the court may:
(1) Dismiss the petition without prejudice, state the basis for the
dismissal and send notice of the dismissal to the petitioner, the
district attorney and the Attorney General; or
(2) Waive the requirements of subsection 3 if the court finds the
petition should proceed to a hearing and that there is other
cvidence that could have been discovered through the exercise of
reasonable diligence by the petitioner or the pefitioner’s counsel
at trial, and the other evidence:
(I) Was not discovered by the petitioner or the petitioner’s
counsel;

EII) Is material upon the issue of factual innocence; and

111} Has never been presented to a court.

(emphasis added).
Additionally, pursuant to NRS 34.960(5) and (6):

5. Any second or subsequent petition filed by a person must be

dismissed if the court determines that the petition fails to identify

&




O 00 ~) & otn B W R e

b ped et bk bk ek b et 4
O ~1 O i B W RN = O

19

new or different evidence in support of the factual innocence claim

or, if new and different grounds are alleged, the court finds that

the failure of the petitioner to assert those grounds in a prior

petition filed pursuant to this section constituted an abuse of the
. writ.

6. The court shall provide a written explanation of its order
to dismiss or not to dismiss the petition based on the
requirements set forth in subsections 2 and 3.

(emphasis added).
If a Petition to Establish Factual Innocence is not summarily dismissed, NRS 34.970
govermns the requirements of an order to respond to a Petition to Establish Factual Innocence

and the timelines required in resolving the Petition:

1. If the court does not dismiss a petition after reviewing the
petition in accordance with NRS 34.960, the court shall order
the district attorney or the Attorney General to file a response
to the petition. The court’s order must:

(a) Specify which claims identified in the petition warrant a
response from the district attorney or the Attorney General;
an

(b) Specify which newly discovered evidence identified in the
petition, if credible, might establish a bona fide issue of factual
innocence.

2. The district attorney or the Attorney General shall, not

later than 120 days after reccipt of the court’s order requiring

a response, or within any additional period the court allows,

respond to the petition and serve a copy upon the petitioner and, if

E?e distirict attorney is responding to the petition, the Attorney
encral.

3. Not later than 30 days after the date the district attorney or the
Attorney General responds to the petition, the aetitioncr may reply
to the response. Not later than 30 days afier the expiration of the
period during which the petitioner may reply to the resFrl)onse, the
court shall consider the petition, any response by the district
attorney or the Attorney General and any reply by the petitioner.
I{ the court determines that the petition meets the requirements of
NRS 34.960 and that there is a bona fide issue of factual innocence
regarding the charges of which the petitioner was convicted, the
court shall order a hearing on the petition. If the court does not
make such a determination, the court shall enter an order denying
the petition. For the purposes of this subsection, a bona fide issue
of factual innocence does not exist if the petitioner is merely
relitigating facts, issues or evidence presented in a previous
proceeding or if the petitioner is unable to identify with sufficient
specificity the nature and reliability of the newliy discovered
evidence that establishes the factual innocence of the petitioner.
Unless stipulated to by the parties, the court may not grant a

hearing on the petition during any period in which criminal
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proceedings in the maiter are pending before any trial or appellate
court.

4. Ifthe court grants a hearing on the petition, the hearing must
be held and the final order must be entered not later than 150 days
after the expiration of the period during which the petitioner may
reply to the response to the petition by the district attorney or the

Attorney General pursuant 10 subsection 3 unless the court
determines that additional time is required for good cause shown.

8. The court shall provide a written explanation of its

determination that the petitioner proved or failed to prove his

or her factual innocence by clear and convincing evidence.
(emphasis added).

Accordingly, this Court is required to review the instant Petition to Establish Factual
Innocence o determine whether Petitioner has filed the Petition to Establish Factual Innocence
properly pursuant 10 NRS 34.960(2)-(3) and whether Petitioner has presented any “newly
discovered evidence” within the meaning on NRS 34.930 that is not cumulative of evidence
presented in prior Petitions, is not solely reliant upon recantation of a witness, and when,
viewed in light of the evidence as a whole (including Petitioner’s guilty plea itsell)
demonstrates the factual innocence of Petitioner. NRS 34.960; NRS 34.970.

Afler review, this Court must issue a writlen order explaining its decision 10 either
dismiss or not to dismiss the Petition. NRS 34.960(6). If the Petition is dismissed, nothing
further is necessary. If the Petition is not dismissed, the Court must issuc an order to respond
{0 the Petition identifying the specific claims and evidence which the Court believes warrant

a response and give the State no less than one hundred twenty (120) days to respond. NRS

34.970. |
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(3) Is distinguishable from any claims made in any previous
petitions;

(¢) If some or all of the newly discovered evidence alleged in the
petition is a biological specimen, that a genetic marker analysis
was performed pursuant to NRS 176.0918, 176.09183 and
176.081 87 and the results were favorable to the petitioner; and
(d) When viewed with all other evidence in the case, regardless of
whether such evidence was admitted during trial, the newly
discovered evidence demonstrates the factual innocence of the
petitioner.

3. In addition to the requirements sct forth in subsection 2, a
petition filed pursuant to subsection | must also assert that:

(a) Neither the petitioner nor the petitioner's counsel knew of the
newly discovered evidence at the time of trial or sentencing or in
time to include the evidence in any previously filed post-trial
motion or postconviction petition, and the evidence could not have
been discovered by the petitioner or the petitioner's counsel
through the exercise of reasonable diligence; or

(b) A court has found ineffective assisiance of counsel for failing
to  exercise reasonable diligence in uncovering the newly
discovered evidence.

(emphasis added).

After a Petition to Establish Factual Innocence is filed, NRS 34.960(4) further requires:

4. The court shall review the petition and determine whether the
petition satisfies the requirements of subsection 2. If the court
determines that the petition:
(a) Does not meet the requirements of subsection 2, the court
shall dismiss the petition without prejudice, state the basis for
the dismissal and send notice of the dismissal to the petitioner,
the district attorney and the Attorney General.
(b) Meets the requirements of subsection 2, the court shall
determine whether the c{aetition satisfies the requirements of
subsection 3. [T the court determincs that the petition does not meet
the requirements of subsection 3, the court may:
(1) Dismiss the petition without prejudice, state the basis for the
dismissal and send notice of the dismissal to the petitioner, the
district attorney and the Attorney General; or
(2) Waive the requircments of subsection 3 if the court finds the
petition should proceed to a hearing and that there is other
evidence that could have been discovered through the exercise of
reasonable diligence by the petitioner or the petitioner’s counsel
at trial, and the other evidence:
() Was not discovered by the petitioner or the petitioner’s
counsel;

II) Is material upon the issue of factual innocence; and

111} Has never been presented to a court.

(emphasis added).
Additionally, pursuant to NRS 34.960(5) and (6):

5. Any second or subsequent petition filed by a person must be

dismissed if the court determines that the petition fails to identify
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