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JURISDICTIONAL STATEMENT

This is an appeal from a final order, a civil judgment upon jury
verdict, entered in the Eighth dJudicial District Court against
Respondents City of Henderson, a Political Subdivision of the State of
Nevada; and SGT. M. Gillis in his Official Capacity as a Police Officer,?!
filed on April 9, 2024. 31JA7717-18. Notice of entry of judgment was
entered on April 10, 2024. 31JA7720-22. This is also appeal from a
supplemental judgment filed on August 7, 2024. 40JA9981. Notice of
Entry of Supplemental Judgment was filed on August 7, 2024. 40JA9984.
Additionally, Appellant appeals from all appealable orders in this action
entered before and after final judgment. See NRAP 3A(a).

A timely notice of appeal was filed on April 11, 2024, and an
amended notice of appeal was filed on September 11, 2024. This Court
has jurisdiction under Nev. Const. Art. 6 § 4; NRS 2.090(1); NRAP 3A(a);

NRAP 3A(b)(1), (8), (12).

1 While Plaintiff sued Sgt. Gillis in both his individual and official
capacities, complaining and arguing he is liable in each capacity, the
district court ruled that the judgment was against Sgt. Gillis solely in his
official capacity. See 31JA7623 (“Nothing has been received in evidence,
and nothing has been alleged, to indicate that any of the involved police
officers took any action in their individual capacity.”).
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ROUTING STATEMENT
No NRAP 17(a) or (b) routing category applies to this appeal. Under

Nev. R. App. P. 17(b), this case is not presumptively assigned to the Court
of Appeals because it is an appeal from a judgment involving a tort claim?
awarding damages, exclusive of interest, fees, and costs, exceeding
$250,000, NRAP 17(b)(5), and does not otherwise fall into any of the
categories enumerated in NRAP 17(b) for presumptive assighment to the
Nevada Court of Appeals.

Appellant respectfully requests and submits that this appeal is
appropriately retained by the Nevada Supreme Court because this
matter raises as principal issues several questions of first impression,
NRAP 17(d)(2)(A), raises as principal issues several questions of state
constitutional interpretation, NRAP 17(d)(2)(C), and raises as principal
1ssues questions of statewide public importance that have application

beyond the parties, NRAP 17(d)(2)(D).

2 One of the causes of action below, negligence, is a common-law tort
claim. See 31JA7706-09 (finding negligence by Sgt. Gillis). The
remaining claims are private causes of action raised under the Nevada
Constitution pursuant to Mack v. Williams, 138 Nev. Adv. Rep. 86, 522
P.3d 434 (2022). The judgment was $450,000, exclusive of costs awarded.
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This 1s a civil rights case brought under the Nevada Constitution.

The matters in this case involve unresolved and novel issues of statewide
importance and state constitutional interpretation following this Court’s
landmark decision in Mack v. Williams, 138 Nev. Adv. Rep. 86, 522 P.3d
434 (2022). In Mack, this Court answered two certified questions from
the federal court on issues of first impression:

1. Is there a private right of action for retrospective

monetary relief under the Nevada Constitution,

Article 1, Section 18?

2. If there 1s a private right of action, can a state-

actor defendant raise qualified immunity as a
defense?

522 P.3d at 441. In a published opinion, this Court answered “yes” to
question 1 and “no” to question 2. See id. at 450 (“a private right of action
under Article 1, Section 18 for retrospective monetary relief exists”); id.
at 452 (“no, qualified immunity, a federally created doctrine, is not
defense to claims under Article 1, Section 18 of the Nevada Constitution
in the absence of legislative authorization”).

However, given the limited procedural context of Mack, this Court
left many other questions about Mack claims unresolved. The instant

appeal arises from what appears to be the first trial in Nevada history
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involving a claim under Mack v. Williams, for violation of the Nevada
Constitution—this Court has not since cited Mack in a published opinion
except on an unrelated matter. See Hernandez v. Home Depot, Inc., 141
Nev. Adv. Rep. 23, 568 P.3d 119, 121 (2025) (citing Mack regarding the
controlling standard for certified questions).

The 1ssues to be addressed in this appeal are unresolved questions
pertaining to state constitutional claims under Mack. This appeal will
determine the boundaries of such claims and the extent to which courts
and private litigants can enforce the limits on government our Nevada
constitution promises. See NRAP 17(d)(2)(A), (C), (D). For instance, this
appeal will resolve yet-unanswered questions on the applicability of
sovereign-immunity limits on damages, such as punitive damages and
prejudgment interest under NRS 41.035, on state constitutional claims—
questions this Court expressly left unresolved:

We also note that the Legislature has capped
damages, for claims [“]sounding in tort.” See NRS
41.035(1). While, this matter does not, present the
need to reach whether the damages action we
recognize today falls within the statutory cap’s
ambit, we observe that the 1ssue of whether such
an action “sound[s] in tort has the potential to

affect the extent of the State’s [damages] liability.”

X111



Mack, 522 P.3d at 449 n.8 (citing Echeverria v. State, 137 Nev. 486, 491
n.6, 495 P.3d 471, 476 n.6 (2021)).

In this case, the district court held the prohibition on punitive
damages under NRS 41.035 applies to Appellant’s constitutional claims.
31JA7617-25. Appellant respectfully submits that NRS 41.035 cannot
apply, because, among other reasons: “the ‘effect’ of the self-executing
nature of . . . such rights [is that they] cannot be abridged or impaired by
statute.” See Mack, 522 P.3d at 442 (quoting Alper v. Clark County, 93
Nev. 569, 572, 571 P.2d 810, 812 (1977)). This appeal, therefore, tasks
this Court with resolving novel and important questions regarding the
nature of self-executing constitutional rights, whether the Legislature is
capable of limiting said rights, and whether the Legislature has done so.

The Court’s decision in this case will be relied upon to define the
substantive and procedural boundaries of civil rights claims arising
under the Nevada Constitution hereafter. Therefore, Appellant
respectfully submits that this case is appropriately retained by the

Supreme Court pursuant to NRAP 17(d)(2)(A), (C), (D).
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STATEMENT OF THE ISSUES
I.

In Mack v. Williams, 138 Nev. Adv. Rep. 86, 522
P.3d 434 (2022), this Court held that “the
Legislature lacks authority to curtail or weaken
self-executing [constitutional] rights.” Here, the
district court applied NRS 41.035(1) to limit what
damages were available, as a matter of law, to
Appellant’s constitutional claims under Mack.
Does NRS 41.035(1) curtail or weaken self-
executing constitutional rights under Mack?

II.A
When this Court adopted Mack v. Williams, 138
Nev. Adv. Rep. 86, 522 P.3d 434 (2022), it relied
heavily on federal and out-of-state authority from
jurisdictions that recognize a right to attorney
fees, by statute or caselaw, for litigants who
prevail in enforcing constitutional claims, under a
doctrine commonly called the “private attorney
general” or “substantial benefits” doctrine. The
doctrine exists to enable and encourage private
enforcement of the constitution. Under the Nevada
Constitution, does such a remedy exist for
constitutional claims under Mack v. Williams, too?

I1.B

Under NRCP 68 and NRS 17.117, a party who
made an offer of judgment more favorable to the
opposing party than the ultimate judgment is
entitled to fees. When Appellant offered $200,000
to Respondent City of Henderson, and the ultimate
judgment was $450,000, did the district court err
by denying fees?

Xv



STATEMENT OF THE CASE
1. Facts

Appellant Jim Herndon was working as assistant hunting manager
at the Sportsman’s Warehouse, an outdoor hunting and gun store in
Henderson, Nevada. See 25JA6226-30. Jim was a graduate of the UNLV
William S. Boyd School of Law’s charter class, 25JA6215-16, and a
former state game warden for the Nevada Department of Wildlife, a
category I peace officer with 21 years of law enforcement experience. See
25JA6216-24. Jim retired from law enforcement in November of 2013
and eventually took a management position at Sportsman’s Warehouse.
25JA6225-28. He managed the hunting section, including the gun
counter. 25JA6227—-28.

On Sunday, January 14, 2018, officers from the Henderson Police
Department changed Jim’s life forever. See 25JA6236 (date); 25JA6228—
30 (pre-incident health condition). While Jim was working, an individual
named Justin Franks entered the store wearing dark jeans, a tan shirt,
and a camo hat. 22JA5441-42. A loss prevention employee noticed him
on the store’s CCTV and recognized him from the day prior due to his
suspicious behavior, when he had concealed items on his person but

1



ultimately left without shoplifting. 23JA5531.

On this day, as Franks went about the store, he was concealing
items on his person again, including ammunition. 23JA5532. Loss
prevention noticed a gun fall out Franks’s waistband onto the floor, which
he picked up and reconcealed. See 23JA5533. Loss prevention called Jim
and other employees to the office to observe as witnesses. 23JA5533—34.

Sportsman’s Warehouse did not apprehend shoplifters within the
store and instead waited until they passed all points of sale to apprehend.
25JA6240-41. They did not want to make a mistaken apprehension. See
id. They were a “hands on” store, meaning they would physically conduct
citizens’ arrests? on shoplifters who passed points of sale and exited the
store, unless the individual was armed, at which point they would call for
police. 23JA5537—-38; 25JA6240—41.

Due to the potential theft in progress, and due to the presence of a

weapon, loss prevention contacted the Henderson Police Department to

3 See 29JAT7221 (Sgt. Gillis explaining, “. . . then they could actually
write the citation themselves and actually do a citizen’s arrest as with a
criminal citation or summons for that person.”); see also NRS 171.126

(legal authority of private person to conduct arrest).
2



come to the store. 23JA5542. Loss prevention and Jim expected, based on
prior experience, police would monitor the suspect and apprehend him
once he left the store with stolen merchandise, rather than apprehend
him around staff and customers. See 23JA5542, 60—61 (testimony of loss
prevention employee); 25JA6247 (Jim’s testimony). At no point were loss
prevention or Jim concerned the individual was a “dangerous gunman.”
23JA5542; 25JA6248-49. Indeed, the presence of a weapon at the store
was not unusually concerning, it was a gun store. See 25JA6248—49.
The Henderson Police Department arrived in force. At least five or
six officers arrived at the scene. 30JA7313. Respondent Sgt. Gillis was
the sergeant in charge. 30JA7305. He instructed the other officers to get
in position but to wait until he arrived. 30JA7312—-13. Some officers
waited in the front of the store, finding and detaining two apparent
accomplices of Franks outside. 25JA6243. They waited in position to take
Franks into custody once he “flushed” out of the store. See 30JA7311-12.
Loss prevention directed a store employee to allow other officers in
through the back of the store. 23JA5562—64. Jim met two of the officers
in the back. 25JA6243—44. Jim then made his way to the front of the store

to clear the cashiers away from the front. 25JA6245. As Jim explained,
3



there was a previous incident, the month prior, in which the Henderson
Police Department drew firearms on a suspect exiting the store and the
suspect backed into the store near the cashiers, creating a dangerous and
traumatic experience for the front-of-store staff. 25JA6246. This time,
Jim wanted to clear them out of harm’s way. See id.

When Sgt. Gillis arrived at the store, Franks and Jim were still on
the sales floor. Within 15 seconds of Sgt. Gillis’s arrival, Sgt. Gillis—
armed with an M4 assault rifle—and two other officers sprang into
action, approaching Franks, guns drawn, with the intent to “flush”
Franks towards the officers outside the front of the store. 30JA7326;
29JA7232-33; 29JA7240. Customers and staff were still in the store.
22JA5431. Law enforcement did not instruct the store to clear its
customers from the area. 30JA7308-09 (testimony of Sgt. Gillis); see also
22JA5428-31; 23JA5565; 30JA7319-22. Loss prevention was concerned
about the safety of the customers and employees by law enforcement
approaching the suspect in the middle of the store. 23JA5566.

While Sgt. Gillis took a tactical position from one angle, the two
other officers branched off from another angle and confronted Franks

with their guns drawn. 22JA5430-31; 29JA7232-33. Franks initially
4



raised his hands but fled. See 22JA5479; Ex. 5.4 He ran in Jim’s direction.
26JA6248-56. While fleeing, Franks collided with merchandise and
tripped over a mannequin, falling directly in front of Jim. See id.

Jim acted on instinct: seeing Franks was not acting rationally and
the police did not have the situation under control, Jim jumped on top of
Franks to secure his arms and prevent him from getting up. 25JA6249;
see also 26JA6252-57 (describing decision further). He utilized a
grappling technique he learned through his law enforcement training.
26JA6254—-56. His concern was for the safety of the customers and the
staff. See 26JA6256—58. Jim laid his chest across Franks and attempted
to secure his arms. See 26JA6254-58; Ex. 5. Sgt. Gillis testified he
thought Jim should not have gotten involved, though he conceded not
letting Franks get up was the “best course of action.” 30JA7357.

Jim yelled at Franks, “Give it up. You're caught. Give me your
hands!” 26JA6260. Officers simultaneously pounced, attempting to take

Franks into custody. See 22JA5443—-44; 26JA6260. Jim yelled, “The bad

4 Exhibit 5 was a stipulated exhibit at trial containing a collection

of surveillance videos from Sportsman’s Warehouse.
5



guy’s on the bottom.” 26JA6260; 6290-91. Jim and the officers struggled
to control Franks. See, e.g., 22JA5444. While Franks was known to the
officers to be wearing dark jeans, a tan shirt, and a camo hat, 22JA5441—
42, 30JA7332-33, Jim was wearing a gray hoodie, 30JA7333.

Sgt. Gillis, seeing the scrum, circled around towards Jim’s head and
promptly, without taking a beat, offering any warning, or issuing any
command, struck Jim in the top of the head with the butt of his M4
assault rifle. 22JA5441, 51 (testimony of Officer Good); 27JA6591-94
(testimony of Jim Herndon); 29JA7246-50 (testimony of Sgt. Gillis);
30JA7343 (testimony of Sgt. Gillis); 30JA7348 (“Q. Jim was not given any
instructions with which he did not comply? A. Correct.”); see also Ex. 5.
Jim saw a flash of bright light. 26JA6291.

Jim was not resisting officers. See 22JA5451 (testimony of Officer
Good); 30JA7347 (testimony of Sgt. Gillis) (Q. But was Mr. Herndon
displaying any acts of aggression during this entire incident? . . .” A. “No,
I did not notice that.”); but see 30JA7346—47 (testimony of Sgt. Gillis) (“Q.
And it’s your testimony here under oath, before this jury, that when Jim
has one hand in front of him and one hand on his head that that is

actively resisting? A. Yes, ma’am.”); 30JA7366 (further on redirect).
6



However, Sgt. Gillis testified that when he struck Jim in the head, he
was attempting to gain compliance and get him to raise his hands.
29JA7256. After Gillis hit Jim with the rifle, Jim raised his hand.
30JA7342, 80.

Next, Sgt. Gillis grabbed the back of Jim’s head and torso and kneed
him in the face, twice, without warning or command. See 30JA7343—-45;
30JA7348 (“You did not provide Jim with any warning before you kneed
him twice in the face? A. That is correct.”); 30JA7344.

Another officer punched Jim in the head twice. 29JA7143.

Jim felt someone’s hand around his throat: “[T]hey were squeezing
my trachea and lifting me up.” 26JA6291.

Next, Sgt. Gillis drove a stun gun into Jim, electrifying him.
30JA7348.

As Sgt. Gillis described it, Jim then “squeal[ed]” and “shouted
something like, ‘T am one of you guys[,]’ [and] [s]Jomething about being
the store manager.” 30JA7267. According to Sgt. Gillis, this is when he
first realized Jim was not the suspect and that there were two civilians
on the floor, not one. See id.

Gillis testified Jim’s injuries were Jim’s own fault. See 30JA7273—
7



74, 7301-02.

Jim was, in fact, seriously injured. He suffered a blowout fracture
of the left eye, on the inferior part of the eye socket, causing nerve
damage. 24JA5828. That 1s, the force against his head was so strong it
fractured the bone inside his eye socket and damaged his nerves. See id.

Jim suffered a concussion too, resulting in “persistent post-
concussive syndrome” still present years after the traumatic event. See
24JA5814-28. When symptoms of post-concussive syndrome “haven’t
resolved after two years, the problem is going to be permanent.”
24JAb5824; see also 24JA5830 (opining his symptoms are permanent).
Lifelong symptoms for Jim include “constant post-traumatic headaches,”
“cognitive problems with his short-term memory and his executive
functions,” and “episodes of anxiety and irritability.” 24JA5858; see also
26JA6318-37 (testimony of Dr. Evangelista) (noting other symptoms
including light sensitivity, cognitive difficulties, memory difficulties,
behavior changes, worsening of migraines—“they’re all part of the
concussion”). Some of Jim’s headaches are so severe that once or twice a
month, they cause him to vomit. See 24JA5829.

Additionally, due to this injury, Jim is now at an increased risk for
8



developing cognitive decline or dementia in the future. 24JA5832.

He also suffered lower back pain, though that issue resolved. Id.

After this incident, Jim called the Henderson Police Department to
initiate an internal affairs investigation into this incident. See, e.g.,
26JA6310. He “didn’t get a response,” or a “hey, sorry’—he “didn’t get
anything” from that. Id.

However, he did learn later that Sgt. Gillis had a history of prior
misconduct allegations. For example, at trial, Sgt. Gillis admitted there
was a citizen complaint of excessive force for him punching a woman in
the face. 30JA7297. He admitted there was another incident in which he
was alleged to hit someone’s head with the butt of his rifle.5 30JA7297.
He admitted women had reported him for sexually harassing them at a
Starbucks while on the job. See 30JA7298. He admitted he was accused
of inappropriately selling firearms. Id. He admitted he voided traffic
tickets for friends and family. Id. (“Yes. I did that.”). He admitted he has

been investigated by internal affairs between five and ten times for use

5 Sgt. Gillis testified this was a misunderstanding: he threw his rifle
behind him and was alleged to have hit another officer. See 30JA7368.
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of excessive force. Id. And he admitted he has been placed on leave, with
pay, four times, which happens when someone dies or is substantially
harmed. See 30JA7298-99. The City investigated all the above.
30JA7299.

In Sgt. Gillis’s use-of-force report about this incident, he claimed
that when he struck Jim in the head with his rifle, he was not aiming for
Jim’s head, but for his back: he claimed Jim moved his head into the path
of Sgt. Gillis’s rifle. 30JA7339. Sgt. Gillis was not asked about this in his
direct examination at trial. See 30JA7339. Rather, his he-moved-his-
head-into-my-rifle story came out on cross, when he admitted he
previously said that and readopted it as true. 30JA7339.

Sgt. Gillis’s MAVS audio was off during this encounter. 29JA7324.

The City of Henderson did not reprimand Sgt. Gillis after this
incident. 30JA7301. Nor did the City ask him to take remedial training.
Id. Sgt. Gillis testified that in retrospect, he would not have done

anything differently, he did not do anything wrong, and the Henderson

6 MAYV 1is a mobile audio and video system that records video from
the police vehicle and audio from the officer’s person, 28JA6867—68,
29JA7233-34, a precursor to bodycams, see 28JA6913—-14.

10



Police Department did nothing wrong. Id. The Department did not
change any of its policies and procedures following this incident. Id.

Sgt. Gillis denied any accountability for Jim’s injuries, saying they
were Jim’s fault. 30JA7273-74, 7301-02. Sgt. Gillis testified that neither
he nor his squad were out of control, and for the members of his squad,
he was “very proud of their actions.” 30JA7275-76.

Jim sued.

II. Procedural History
A. Federal Case

On January 8, 2019,7 Jim filed suit in the United States District
Court, District of Nevada. See Herndon v. City of Henderson, et al., Case
No. 2:19-CV-00018-GMK-NJK (D. Nev.). The complaint included claims
under state and federal law arising from the same facts here. 1JA169.

The federal district court granted summary judgment in favor of
Defendants on all Jim’s federal claims, finding Sgt. Gillis’s actions were

not a “seizure” under the Fourth Amendment, and as a result, dismissed

7 Prior to this Court’s decision in Mack v. Williams, 138 Nev. Adv.
Rep. 86, 522 P.3d 434 (2022).
11



the remaining state-law claims because the court no longer had subject
matter jurisdiction (i.e. supplemental jurisdiction). 1JA184-201. Jim
refiled his state-law claims in state court per 28 U.S.C. § 1367(d).

For his federal claims, Jim appealed to the Ninth Circuit. 1JA203.
The Ninth Circuit reversed, concluding as a matter of law that the actions
committed by Sgt. Gillis constituted a seizure under the Fourth
Amendment. 7JA1510-17. The case was remanded.

The United States District Court granted summary judgment on
Jim’s federal claims, again, but this time concluded that the defendants
prevailed under the defense of qualified immunity. 27JA6509. Jim
appealed to the Ninth Circuit again, but while the case was on appeal,
the parties settled the federal claims. See JA8105-10.

Jim continued to pursue his state-law claims in state court.

B. The Instant Action

On October 15, 2021, Jim commenced this action by filing a
complaint in the Eighth Judicial District Court against the City of
Henderson, Sgt. M. Gillis, Officer L. Good, Officer A. Nelson, Officer D.
Nerbonne, Officer D. Russo, and Officer E. Vega. 1JA1. He alleged four

causes of action: (1) Battery (against all defendants), 1JA10; (2)
12



Negligence (against Gillis, Good, Nelson, Nerbonne, Russo, and Vega),
1JA11; (3) Negligent Hiring and Retention (against “HPD,” or the City of
Henderson), 1JA11-12; and (4) Intentional Infliction of Emotional
Distress (against all defendants), 1JA12-13. The parties later stipulated
to dismiss all defendants except City of Henderson, Sgt. Gillis, and
Officer Nelson. 19JA4728-30.

On March 22, 2022, the district court dismissed the third cause of
action, Negligent Hiring and Retention against the City, under NRS
41.032(2) (discretionary-act immunity). 6JA1303-09.

By leave of Court, 8JA1977-79, on June 21, 2023, Jim amended his
complaint to include a claim against all defendants for “violation of civil
rights under Article 1, Section 18 of the Nevada Constitution,” 8JA1958—
59, and a claim against the City of Henderson (labeled “HPD”) for
“Violation of Civil Rights — Municipal Liability,” 8JA1959-60. Jim
requested punitive damages. 8JA1960.

Approaching trial, on December 22, 2023, Defendants moved in
limine to exclude prior bad acts of Sgt. Gillis. See 10JA2495-11JA2508.
Among other things, Defendants sought to exclude reference to Sgt.

Gillis’s prior complaint for use of anabolic steroids and for prior discipline
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for failing to turn on his body worn camera, or MAV unit. See 10JA2498.
Jim opposed. 16JA3896—-3907. The district court granted the motion.8
22JA5421-25, 70-79 (orders on motions in limine).

The case proceeded to jury trial. See 22JA5327.

During trial, the Court granted judgment as a matter of law, in
favor of Defendants, precluding punitive damages. See 31JA7617-25;
(“no punitive damages can be awarded in this case.”). The district court
reasoned that in Mack v. Williams, 138 Nev. Adv. Rep. 86, 522 P.3d 434
(2022), this Court “could not have been more clear that it would continue
to respect and defer to the legislature in its express determinations
regarding the waiver of sovereign immunity,” and concluded the
limitation on the sovereign-immunity waiver under NRS 41.035 applied
to constitutional claims. 31JA7620. The court also held Sgt. Gillis acted
only in his official capacity, not in his individual capacity. 31JA7623.

The jury returned a verdict in Jim’s favor in the amount of $450,000

8 However, much of the evidence (not including the above-
mentioned) was ultimately admitted for other reasons, because Sgt. Gillis
opened the door to the evidence in his testimony. See 30JA7294-96.
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in damages against the City of Henderson and Sgt. Gillis.? 31JA7706—-09.
The jury found Sgt. Gillis was negligent and that his negligence caused
Jim damages. Id. The jury also found Jim 50% negligent. Id. The jury
found Sgt. Gillis and the City were each liable for violating the Nevada
constitution due to Sgt. Gillis’s use of excessive force and the City’s
deliberate indifference to Jim’s civil rights and that these civil rights
violations caused Jim’s damages. See id.

The Court entered judgment against the City and Sgt. Gillis in the
amount of $450,000. 31JA7717-18.

Post-judgment, Jim moved for attorney fees, costs, and interest.
35JA8572. Defendants opposed. 38JA9322.

On August 12, 2024, the district court granted in part and denied
1n part Jim’s motion for fees, costs, and interest. The Court granted, in
part, Jim’s request for costs, ordering the City to pay Jim $131,199.66
(out of his reported $209,753.76) for his costs. 41JA10006—11.

Denying fees, the Court noted that Jim had offered to the City to

9 The jury ruled in favor of Defendant Nelson, and found no
Respondents were liable for intentional infliction of emotional distress.
See 31JAT7706-09.
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settle, through an offer of judgment pursuant to NRCP 68 and NRS
17.117, for $200,000, inclusive of fees and costs. 41JA9996. Although the
judgment was $450,000, plus over $130,000 in costs, the Court denied
fees because Jim “did not beat his offer.” 41JA10003.

The district court also denied pre-judgment interest. 41JA10010—
11. While pre-judgment interest is typically mandatory, see NRS 17.130,
the Court found Respondents were not liable for prejudgment interest
due to sovereign immunity under NRS 41.035. 41JA10010-11.

The Court entered a supplemental judgment on August 7, 2024, to
clarify Nelson was not liable to Jim after the jury found in Nelson’s favor.
See 40JA9981-82.

This appeal followed. Defendants cross-appealed.
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SUMMARY OF THE ARGUMENT
In 2018, the City of Henderson Police Department and Sgt. Gillis,

an officer for the City of Henderson, violated Article 1, Section 18 of the
Nevada Constitution by brutally harming Jim Herndon, an innocent
civilian, causing a lifelong brain injury. A Nevada jury determined the
City and Sgt. Gillis were each liable for the same: Sgt. Gillis used
excessive force against Jim and the City was deliberately indifferent to
Jim’s constitutional rights. Jim sought to pursue punitive damages to
deter future constitutional violations, but the district court did not allow
1it. The district court treated all Jim’s claims as common-law torts,
applying NRS 41.035(1) to preclude punitive damages and prejudgment
interest as a matter of law. This was error—NRS 41.035(1) does not apply
to constitutional violation claims.

This Court held claims under Article 1, Section 18 of the Nevada
Constitution—such as those Jim proved against Respondents—are “self-
executing,” and that “the remedies that follow from violations of those
rights” do not depend on legislation. Mack v. Williams, 138 Nev. Adv.
Rep. 86, 522 P.3d 434, 444 (2022). In fact, “the Legislature lacks the

authority to pass legislation that abridges or impairs those rights.” Id.
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Yet by applying NRS 41.035(1) to curtail the remedies available to Jim’s
constitutional violation claims, the district court applied a statute to
abridge the exact claims this Court held statutes cannot abridge.

Neither the Nevada Constitution nor the Legislature intended to
apply sovereign-immunity restrictions or limitations on self-executing
constitutional rights. The Constitution itself, by force of Article 1 Section
18’s self-execution, exclude such claims from sovereign immunity. And
even if that were not the case, the Legislature did not intend the
restrictions on common-law torts under NRS 41.035(1) to curtail
constitutional rights and remedies.

After successfully enforcing the Constitution in a protracted fight
against Respondents, Appellant was denied attorney fees. This too was
error. Attorney fees should be permitted to plaintiffs prevailing on the

enforcement of constitutional claims. And even if not, Jim was entitled to

fees under NRCP 68 and NRS 17.117.
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ARGUMENT

I. Claims for constitutional violations under Mack v.
Williams are not subject to legislative limits on damages.

A. The district court applied NRS 42.035(1)’s tort-
damages limitations to constitutional claims.

Appellant sought to present evidence at trial that Sgt. Gillis and
the City were liable for punitive damages, to deter future constitutional
violations by the City and its police officers. See NRS 42.005; NRS 42.007.
The district court precluded Appellant from doing so, granting a motion
for judgment as a matter of law as to punitive damages. 31JA7617-25.
The court held NRS 41.035(1), which limits certain damages for claims
“sounding in tort,” applied to Appellant’s constitutional claims under
Mack v. Williams, 138 Nev. Adv. Rep. 86, 522 P.3d 434 (2022). See
31JA7617-25. After the jury returned a verdict in Appellant’s favor, the
district court also denied prejudgment interest, applying NRS 41.035(1)
again as the basis. 41JA10010-11.

In addition to precluding punitive damages and prejudgment
interest, NRS 41.035(1) contained, at the time of the operative facts of
this case (January 2018), a statutory cap of $100,000 per claim, per

person, for actions “sounding in tort” against the State or a political
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subdivision (i.e. the City).1° However, Appellant filed a notice of appeal,
31JA7733, divesting the district court of jurisdiction, before Respondents
moved to reduce the judgment based on the $100,000 cap, 31JA7717-18.

The judgment does not reflect a $100,000-cap reduction; instead, it
appropriately grants Appellant the full verdict amount, $450,000.
31JAT7717-18. Appellant obviously does not challenge the non-
application of the $100,000 cap on his judgment—indeed, he contends
none of the restrictions found in NRS 41.035(1) apply to his constitutional
claims.

However, Respondents argued, post-judgment, for the application
of the cap below. Though the district court did not apply it, the court
relied on the same statute, NRS 41.035(1), to preclude punitive damages
and deny prejudgment interest. See 41JA10010-11. Thus, though
Appellant does not, and indeed cannot, appeal from the non-application

of the $100,000 cap (its nonapplication did not aggrieve him!?l), the

10 NRS 41.035 was amended in 2019 to raise the statutory cap,
which 1is currently $200,000.

11 See NRAP 3A(a) (limiting right of appeal to an aggrieved party);
Estate of Hughes v. First Nat’l Bank, 96 Nev. 178, 180, 605 P.2d 1149,
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rulings he does challenge—preclusion of punitive damages and
prejudgment interest—nonetheless require this Court to determine
whether NRS 41.035(1) applies to constitutional claims. It does not.

B. Standard of Review

Whether NRS 41.035(1) applies to constitutional claims is a pure
question of law, involving constitutional and statutory construction,
which this Court reviews de novo. See Lewis v. Lewis, 132 Nev. 453, 456,
373 P.3d 878, 880 (2016); Mack, 522 P.3d at 440. Issues of a constitutional
nature may be addressed when raised for the first time on appeal.
Levingston v. Washoe Cty. by & Through the Sheriff of Washoe Cty., 112
Nev. 479, 482, 916 P.2d 163, 166 (1996) (citing McCulloug v. State, 99
Nev. 72, 74, 657 P.2d 1156, 1158 (1983)); Barrett v. Baird, 111 Nev. 1496,
1500, 908 P.2d 689, 693 (1995), overruled on other grounds by Lioce v.

Cohen, 124 Nev. 1, 17, 174 P.3d 930, 980 (2008).

1150 (1980) (defining “aggrieved” as being “adversely and substantially
affected” by the district court’s ruling).
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C. The Legislature’s limit on damages under NRS 41.035
do not apply to these constitutional violation claims.

The Nevada Constitution promises to limit the power of our state
and local governments. By enshrining, explicitly, the most fundamental
limitations on government in our Constitution, our founders immunized
them from encroachment by the “majoritarian impulses” of our elected
bodies. See Mack v. Williams, 138 Nev. Adv. Rep. 86, 522 P.3d 434, 447
(2022) (quoting Godfrey v. State, 898 N.W.2d 844, 865 (Iowa 2017)).

Nevadans enjoy the right to limited government without the
permission of our elected bodies. Prohibitory provisions of the
Constitution, such as the takings clause in Article 1, Section 8, and the
search-and-seizure clause in Article 1, Section 18, need “no further
legislation to put [them] in force,” and do not “depend on or require
legislation for the people to enjoy or enforce the rights therein.” Id. at
441-42 (quoting Wren v. Dixon, 40 Nev. 170, 194, 161 P. 722, 729 (1916))
(quoting Jensen v. Cunningham, 250 P.3d 465, 481-82 (Utah 2011)).

Yet these boundaries around our government are illusory when we
lack the means to rein government back in. As experience teaches, when

a constitutional right is not enforceable, “it is not a right at all but a mere
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hope.” Mack, 522 P.3d at 446 (quoting Bauserman v. Unemployment Ins.
Agency, 983 N.W.2d 855, 869 (Mich. 2022)).

In 2022, this Court published a landmark, unanimous decision on
the enforceability of self-executing rights in the Nevada Constitution. In
Mack v. Williams, this Court answered two certified questions:

1. Is there a private right of action for retrospective
monetary relief under the Nevada Constitution,
Article 1, Section 18?

2. If there 1s a private right of action, can a state-

actor defendant raise qualified immunity as a
defense?

522 P.3d at 441. This Court answered “yes” to question 1 and “no” to
question 2. See id. at 450 (“a private right of action under Article 1,
Section 18 for retrospective monetary relief exists”); id. at 452 (“no,
qualified immunity, a federally created doctrine, is not defense to claims
under Article 1, Section 18 of the Nevada Constitution in the absence of
legislative authorization”). The Court held such claims arise from the
Constitution itself and are self-executing, such that legislation is not
required in order to seek redress for such claims. See id. at 444. In fact,
this Court held, “the Legislature lacks the authority to pass legislation

that abridges or impairs those rights.” Id.
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This 1s a case about the extent to which, if at all, the Legislature
can or has attempted to abridge the self-executing rights contained
within our Constitution, by limiting damages, notwithstanding this
Court’s announcements in Mack v. Williams. In short, the Legislature
cannot and, even if it could, it has not.

The Legislature, carving out an exception to its waiver of sovereign
immunity, limits damages for claims “sounding in tort.” NRS 41.035(1).
This statute was enacted in 1965, long before this Court’s recognition in
Mack of claims for state-constitutional violations. In Mack, this Court
expressly left unanswered whether NRS 41.035(1)’s limitations on tort
damages apply to constitutional violations. See 522 P.3d at 449 n.8 (citing
Echeverria v. State, 137 Nev. 486, 491 n.6, 495 P.3d 471, 476 n.6 (2021)).
This appeal presents the question.

Whether NRS 41.035(1)’s exception to the sovereign immunity
waiver affects constitutional claims under Mack depends, preliminarily,
on a question of constitutional construction: namely, whether such claims
were subject to sovereign immunity in the first place, or instead, if Article
1, Section 18 of the Nevada Constitution excludes such claims from

sovereign immunity by its self-execution. If these claims are not excluded
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by their own constitutional force, then the next question becomes one of
Legislative intent: namely, whether the Legislature intended to limit
remedies for self-executing constitutional rights arising under Nev.
Const. Art. 1. Either way, the result is the same: NRS 41.035 does not
apply to or abridge constitutional claims under Mack.

Just as a statute may make provision “for bringing suit against the
State as to all liabilities originating after the adoption of this
Constitution,” Nev. Const. Art. 4 § 22, the Constitution itself is equally
capable: “[a] constitution is but a higher form of statutory law, and it is
entirely competent for the people, if they so desire, to incorporate into it
self-executing enactments.” Wren, 40 Nev. at 196-97, 161 P. at 730. Self-
executing rights are an expression of the people’s intent to bind the
government without the need for further legislation: “[W]hen it comes to
the self-executing rights contained within our Constitution’s provisions,
... the availability of remedies that follow from violations of those rights
does not depend on the Legislature’s benevolence or foresight.” Mack, 522
P.3d at 444. Construing the Nevada Constitution cohesively, sovereign
immunity does not abrogate or abridge Article 1’s self-executing

provisions. NRS 41.035 is inapplicable.
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Moreover, even if sovereign immunity could apply to the self-
executing claims under Article 1, the Legislature has not done so.
Although NRS 41.035(1) facially applies to actions “sounding in tort,” and
the argument may be made that constitutional violation claims are
“constitutional torts,” see 31JA7621 n.1 (district court’s analysis), this
does not resolve the real question: legislative intent.

This Court does not construe statutes by reading phrases and terms
1n isolation, but instead, examines statutes in context and as a whole. See
Arguello v. Sunset Station, Inc., 127 Nev. 365, 371, 252 P.3d 206, 209
(2011). Reading the statute as a whole, and in context, the Legislature
uses different and clearer language, elsewhere in the sovereign immunity
statute, to refer to constitutional violation claims. See, e.g., NRS
41.0334(2)(b). And given that “restrictions on the waiver of sovereign
immunity under NRS Chapter 41”—such as the restrictions found in
NRS 41.035—"must be narrowly construed,” State v. Silva, 86 Nev. 911,
914, 478 P.2d 591, 59 (1970), one cannot conclude the Legislature

intended to curtail constitutional rights by this statute.
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1. The prohibitory clauses of Article 1 of the
Nevada Constitution are self-executing without
Legislative authorization.

“The Nevada Constitution places limitations on legislative action,
while it leaves interpretation and enforcement of the Nevada
Constitution to the judiciary.” Mack v. Williams, 522 P.3d 434, 444 (Nev.
2022). This Court cannot waive sovereign immunity, and Appellant does
not ask it to—that power is vested in the Legislature. Nev. Const. Art. 4
§ 22; Echeverria v. State, 137 Nev. 486, 490, 495 P.3d 471, 475 (2021).
Rather, Appellant submits that by the Constitution itself, self-executing
constitutional claims are not subject to sovereign immunity.

“The object of construction, as applied to a written constitution, is
to give effect to the intent of the people adopting it.” Wren v. Dixon, 40
Nev. 170, 193, 161 P. 722, 728 (1916). “[W]here a constitution asserts a
certain right, or lays down a certain principle of law or procedure, it
speaks for the entire people as their supreme law, and is full authority
for all that is done in pursuance of its provisions.” Id. at 196, 161 P. at
729 (quoting Davis v. Burke, 179 U.S. 399 (1990)).

Sovereign immunity, a residual right from before the ratification of

the Constitution, can be waived. See Nev. Const. Art. 4. § 22. “States have
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a residuary and inviolable sovereignty that protects them from suit in
their own courts.” Echeverria, 137 Nev. at 490, 495 P.3d at 475 (quoting
Alden) (quotation marks omitted). Under the Nevada Constitution,
“[p]rovision may be made by general law for bringing suit against the
State as to all liabilities originating after the adoption of this
Constitution.” Nev. Const. Art. 4 § 22. After the Constitution’s
ratification, Nevada “qualifiedly waived .. . sovereign immunity . . . in
NRS Chapter 41.” Asap Storage, Inc. v. City of Sparks, 123 Nev. 639, 657,
173 P.3d 734, 746 (2007).

Yet while a statute can waive sovereign immunity, as NRS 41.031
does, so too can the Constitution itself: “[a] constitution is but a higher
form of statutory law, and it is entirely competent for the people, if they
so desire, to incorporate into it self-executing enactments.” Wren, 40 Nev.
at 196-97, 161 P. at 730. Self-executing rights are an expression of the
people’s intent to bind the government without the need for further
legislation: “[W]hen it comes to the self-executing rights contained within
our Constitution’s provisions, . . . the availability of remedies that follow
from violations of those rights does not depend on the Legislature’s

benevolence or foresight.” Mack, 522 P.3d at 444.
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For self-executing rights and remedies, the Constitution waives
sovereign immunity. The availability of remedies to enforce the
prohibitory provisions of Article 1, Section 18 of the Nevada Constitution
are sufficient on their own terms to be self-executing, as this Court held
in Mack, 522 P.3d 434. In creating these self-executing rights, the People
spoke “through the higher form of statutory law,” the Constitution itself.
See Dixon, 40 Nev. at 196-97, 161 P. at 728-30. And such claims, by the
force of their self-execution, “give rise to a cause of action regardless of
whether the Legislature has provided any statutory procedure
authorizing one.” Mack, 522 P.3d at 442 (quoting Alper, 93 Nev. at 572).
Sovereign immunity, if not waived, would nullify the Constitution’s self-
executing remedies. This i1s not the law.

The constitution must be read cohesively, not in a manner that pits
one provision against another. As this Court has explained:

In construing the Constitution, our primary
objective 1s to discern the intent of those who
enacted the provisions at issue, and to fashion an
Interpretation consistent with that objective.
However, when the enactors’ intent cannot be
determined, rules of constitutional construction
require us to attempt to harmonize differing
provisions so as to give as much effect as possible

to each provision.
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Guinn v. Legislature of Nev., 119 Nev. 460, 471, 76 P.3d 22, 29 (2003).
Justice Marshall observed why these canons of construction are
important: “The Constitution is, in the end, a unitary, cohesive document
and every time any piece of it is ignored or interpreted away in the name
of expedience, the entire fragile endeavor of constitutional government is
made that much more insecure.” Colgrove v. Battin, 413 U.S. 149, 187,
93 S. Ct. 2448, 2468 (1973) (Marshall, J., dissenting).

Here, applying sovereign immunity to self-executing rights would
be paradoxical. A construction of the Constitution that recognizes, on one
hand, specific provisions that create self-executing claims and remedies,
but on the other, that the general right of sovereign immunity abridges
such claims—unless the Legislature allows otherwise—pits one
constitutional provision against another, nullifying or abridging the self-
executing rights. This construction should be avoided. See Guinn, 119
Nev. at 473, 76 P.3d at 31 (“When a court is faced with conflicting policies
arising out of multiple constitutional provisions in a specific factual
situation, it must, if it can, strike a balance between the provisions.”).

Such a construction would also violate other, similar core principles

of constitutional construction, such as, “when possible, to read different
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constitutional provisions in concert, not conflict.” City of Tallahassee v.
Fla. Police Benevolent Ass’n, 375 So. 3d 178, 188 (Fla. 2023). Likewise, a
specific constitutional provision will be given precedence over a general
constitutional provision when the two cannot be reconciled. See Stepp v.
Cottrell, 246 W. Va. 588, 594, 874 S.E.2d 700, 706 (2022).

The Arkansas Supreme Court drew the same conclusion:

We recently held in Rutledge v. Remmel, 2022 Ark.
86, 643 S.W.3d 5, the general provision regarding
sovereign immunity found in article 5, section 20,
must yield to a specific express constitutional
provision to the contrary. In that case we held that
the constitutional provision concerning the right of
the people to prosecute illegal exactions found in
article 16, section 13 of the Arkansas Constitution
must take precedence over the general concept of
sovereign immunity. Remmel 1s consistent with
well-established canons of construction providing
that where a general term or expression in one
part is inconsistent with more specific or
particular provisions 1n another part, the
particular provisions will be given effect as clearer
and more definite expressions of the drafters’
Intent.

Ark. Dep't of Fin. & Admin. v. 2600 Holdings, LLC, 646 S.W.3d 99, 102
(2022) (citing Hodges v. Dawdy, 104 Ark. 583, 149 S.W. 656 (1912)).
So too in Nevada. The intent of the framers cannot be, in drafting

the Constitution, that Nev. Const. Art. 1 provides self-executing claims
31



and remedies that sovereign immunity precludes, unless the Legislature
says otherwise. Rather, the harmonious construction is that which
comports with what this Court already held: the prohibitory provisions
of Article 1 create self-executing claims and remedies, and “the
Legislature lacks the authority to pass legislation that abridges or
impairs those rights.” Mack, 522 P.3d at 444.

Takings Clause cases are a more well-established example of this
constitutional construction. While the Takings Clause, Nev. Const. Art.
1, § 8(3), does not contain an explicit right to a private cause of action,
this Court recognized that because it is a prohibitory provision of the
constitution, it is self-executing. Alper v. Clark Cty, 93 Nev. 569, 572, 571
P.2d 810, 811 (1977). Yet it 1s well understood—beyond the need for
caselaw reflecting the same in Nevada—that Takings claims are not
subject to sovereign immunity. Indeed, in other states, that conclusion
has been explained explicitly. See, e.g., Tierney v. Planned Indus.
Expansion Auth., 742 S.W.2d 146, 155 (Mo. 1987) (“Such actions are
sometimes referred to as actions for ‘inverse condemnation,” and may be
maintained in spite of sovereign immunity to fulfill the constitutional

command that property not be taken without just compensation.”);
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Rabun Cty. v. Mt. Creek Estates, LLC, 280 Ga. 855, 856, 632 S.E.2d 140,
143 (2006) (“This limited waiver [of sovereign immunity] is based on the
takings clause of the Georgia Constitution, which states that “private
property shall not be taken or damaged for public purposes without just
and adequate compensation being first paid.”); Steele v. City of Houston,
603 S.W.2d 786, 791, 23 Tex. Sup. Ct. J. 507 (Tex. 1980); Yazdchi v. State,
No. 14-04-00500-CV, 2005 Tex. App. LEXIS 7406, at *13 (Tex. App. Sep.
8, 2005) (“sovereign immunity does not bar claims brought under the
Texas Constitution”). Nevada is no different.

Moreover, whether constitutional claims are exempted from
sovereign immunity by statute, or fall within one of the exceptions or
limitations on that waiver in NRS Ch. 41, has no bearing on the question
of whether the Constitution exempts them from sovereign immunity. See
Strickland v. Waymire, 235 P.3d 605, 609 (Nev. 2010) (quoting 6 Ronald
D. Rotunda & John E. Nowak, Treatise on Constitutional Law § 23.32
(4th ed. 2008 & Supp. 2010)) (“[L]ater statutes ‘inconsistent with the
Constitution [cannot] furnish a construction that the Constitution does

2”9

not warrant.”). These claims are exempt from sovereign immunity

because the Constitution provides for their self-execution.
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Common sense supports this conclusion, too. Using the Takings
Clause as an example, were the Legislature to limit damages for unlawful
takings under Art. 1, § 8, by enacting an exception to the waiver of
sovereign immunity under NRS Ch. 41, then the State could unlawfully
seize private property at will without just compensation, nullifying the
Takings Clause. That absurd result is not a logical construction of the
Constitution. But see Cegavske v. Hollowood, 512 P.3d 284, 288 (Nev.
2022) (“the state constitution is to be read as a whole, and ‘the
interpretation of a . . . constitutional provision will be harmonized with
other . . . provisions to avoid unreasonable or absurd results.”).

Rather, logic demands that self-executing rights, such as those
arising under the Takings Clause of Art. 1, § 8, or as here, the Search and
Seizure Clause of Art. 1, § 18, are exempted from sovereign immunity.
Otherwise, sovereign immunity could render their self-execution a
nullity, an outcome there is simply no reason to assume the framers
intended and should be avoided. State ex rel. W. v. Butler, 70 Fla. 102,
135, 69 So. 771, 781 (1915) (“A construction of the constitution which
renders superfluous or meaningless or inoperative any of its provisions

should not be adopted by the courts.”).
34



A harmonious construction of the Nevada Constitution would hold
its self-executing provisions are not subject to sovereign immunity. As
this Court held, Article 1, Section 18 does not rely on Legislative
authorization for its enforceability and the Legislature cannot impair,
curtail, or weaken claims and remedies arising thereunder. See Mack,
522 P.3d at 444. To hold otherwise, that sovereign immunity may abridge
such claims and remedies (or that the Legislature, via sovereign
Immunity, actually can abridge constitutional claims), places the self-
executing rights under Art. 1 § 18 and sovereign immunity under Art. 4
§ 22 in needless conflict. The harmonious reading is that sovereign
immunity does not apply to these claims, rendering NRS 41.035(1)
mnapplicable. That is the holding consistent with what this Court has
already held: “when it comes to the self-executing rights contained within
our Constitution’s provisions, . . . the Legislature lacks the authority to
pass legislation that abridges or impairs those rights.” Id.

Therefore, NRS 41.035(1) does not apply, as the self-executing
claims and remedies created by the Nevada Constitution are not subject

to sovereign immunity.
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2. The Legislature did not intend to limit
constitutional-violation claims in NRS 41.035.

Determining whether a given claim or remedy applies is a matter
of statutory interpretation. The Legislature waived sovereign immunity
generally in NRS Ch. 41, and the Legislature did not intend to limit the
self-executing Constitutional claims by enacting NRS 41.035(1). NRS
41.035(1) does not apply to these claims.

“[T]his court determines the Legislature’s intent by evaluating the
legislative history and construing the statute in a manner that conforms
to reason and public policy.” Great Basin Water Network v. Taylor, 126
Nev. 187, 196, 234 P.3d 912, 918 (2010). This Court has held, repeatedly,
that “any limitations on Nevada's waiver of sovereign immunity must be
strictly construed.” Asap Storage, Inc. v. City of Sparks, 123 Nev. 639,
658, 173 P.3d 734, 747 (2007); see also id. at 658, 173 P.3d at 746 (citing
State v. Silva, 86 Nev. 911, 914, 478 P.2d 591, 59 (1970)) (“restrictions on
the waiver of sovereign immunity under NRS Chapter 41 must be
narrowly construed”).

Following the Constitution’s adoption, Nevada “qualifiedly waived

its sovereign immunity and that of its political subdivisions, including
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the City, in NRS Chapter 41.” Asap Storage, Inc. v. City of Sparks, 123
Nev. 639, 657, 173 P.3d 734, 746 (2007). The waiver is “qualified” because
there are exceptions and limitations throughout NRS Ch. 41 to various
claims and remedies, including NRS 41.035’s damages limitations.

NRS 41.035(1) states, in relevant part:

An award for damages in an action sounding in
tort brought under NRS 41.031 or against a
present or former officer or employee of the State
or any political subdivision, immune contractor or
State Legislator arising out of an act or omission
within the scope of the person’s public duties or
employment may not exceed the sum of
$200,000,12 exclusive of interest computed from
the date of judgment, to or for the benefit of any
claimant. An award may not include any amount
as exemplary or punitive damages.

Respondents contended below that Appellant’s constitutional
claims, to enforce the City’s and Sgt. Gillis’s violations of Article 1,
Section 18, were actions “sounding in tort,” and so, NRS 41.035(1)
applies. The district court agreed. But this argument relies on a myopic
reading of a few words of this statute, rather than reading it in context,

based solely on the conclusion that this statute applies to anything fitting

12 In 2018, when the events here occurred, the cap was $100,000.
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or similar to the broadest definition of “tort.” Not so.

A tort, broadly speaking, is “a violation of a duty imposed by law, a
wrong independent of contract.” Bernard v. Rockhill Development Co.,
103 Nev. 132, 135, 734 P.2d 1238, 1240 (1987) (quoting Malone v.
University of Kansas Medical Center, 220 Kan. 371, 552 P.2d 885, 888
(Kan. 1976)) (defining torts). Under that definition, everything is a tort if
it 1s a violation of a legal duty not found in contract. Indeed, the
government’s seizure of property without just compensation—a violation
of the Takings Clause, Art. 1, § 8(3)—would, broadly, meet this definition,
but doubtful anyone would propose the Legislature intended NRS
41.035(1) to limit damages for inverse condemnation claims.

Indeed, Respondents argued below that the constitutional claims
recognized by Mack were identical to common law battery claims. See
29JA7036-37 (“The battery claim and the excessive use of force, they're
the same claim.”). Moreover, Respondents convinced the district court to
consolidate Appellant’s battery and excessive force claims because in
Respondents’ view, for all practical purposes, Mack changed nothing: it
gave them no new rights or remedies they did not already have with a

common-law battery claim. See 29JA7020-23 (arguing Mack did not
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change the governing law or standards for these claims, previously
litigated as common-law battery claims). Along similar logic, the district
court concluded NRS 41.035(1) applies to constitutional claims because
they have been referred to, in other contexts, as “constitutional torts.” See
31JA7621 n.1.

Yet this all misses the actual, central question—what claims did
the Legislature intend to limit?

Preliminarily, this Court has observed that while state tort law and
claims for constitutional violations are similar, they are not identical.
State tort law, this Court held, “ultimately protects and serves different
interests than such constitutional guarantees[.]” Mack v. Williams, 138
Nev. Adv. Rep. 86, 522 P.3d 434, 448 (2022). As Justice Harlan remarked,
“The injuries inflicted by officials acting under color of law, while no less
compensable in damages than those inflicted by private parties, are
substantially different in kind.” Bivens v. Six Unknown Named Agents of
Fed. Bureau of Narcotics, 403 U.S. 388, 409 (1971) (Harlan, dJ.,
concurring). The Bivens Court explicitly rejected the invitation to “treat
the relationship between a citizen and a federal agent unconstitutionally

exercising his authority as no different from the relationship between two
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private citizens.” Id. at 391-92. Rather, “An agent acting—albeit
unconstitutionally—in the name of the United States possesses a far
greater capacity for harm than an individual trespasser exercising no
authority other than his own.” Id. at 392.

Common-law torts were developed to address private wrongs, while
claims arising under the Constitution are designed to enforce the
Constitution. See generally Mack, 522 P.3d 434. In fact, the remedies
previously available under private tort actions, as this Court held, were
simply inadequate to address violations of constitutional rights. Mack,
522 P.3d at 448 (“we reject the NDOC parties’ assertion that state tort
law provides meaningful redress for invasions of the constitutional right
at 1ssue here.”). Having now recognized these rights, and the different
role they play in enforcing our constitution, the question is whether the
Legislature intended NRS 41.035(1) to apply to these claims.

NRS 41.035 was enacted in 1965, nearly 60 years before this Court
recognized the availability of claims for constitutional violations under
Mack. Construing the statute narrowly, see Asap Storage, 123 Nev. at
658, 173 P.3d at 74647, there 1s simply little reason to assume the

Legislature intended NRS 41.035, which since has been applied routinely
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to common-law torts, to apply to constitutional claims under Mack.

In 1987, when the Legislature enacted NRS 41.0334(2)(b) as part of
the same larger sovereign immunity statute, it directly referred to claims
for constitutional violations using specific language not used in NRS
41.035(1): injury “[r]esulting from the deprivation of any rights,
privileges or immunities secured by the United States Constitution or the
Constitution of the State of Nevada.” NRS 41.0334(2)(b). And this Court
held in Mack that the language in NRS 41.0334(2)(b) appears to refer to
the exact claims recognized by the Mack Court. See 522 P.3d at 466 n.5.
Thus, properly reading this statute in context, rather than focusing solely
on “sounding in tort” in isolation, see United States v. Balsys, 524 U.S.
666, 673 (1998) (observing “the cardinal rule to construe provisions in
context”), it appears the Legislature, in the sovereign immunity statute,
used clearer, direct language to refer to constitutional violations, but did
not utilize that language for NRS 41.035(1). Indeed, NRS 41.035 was
amended the same year that NRS 41.0334(2)(b) was enacted, yet NRS
41.035 still, to this day, does not use that language.

Since its enactment, in fact, NRS 41.035 has been amended eight

times: In 1968, 1973, 1977, 1979, 1987, 1995, 2007, and 2019. And there
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have been many more legislative sessions since Mack. Despite
alternative language used in the same chapter of the Nevada Revised
Statutes to refer to constitutional claims, NRS 41.0334(2)(b), the
Legislature never incorporated that language, or any reference to the
Constitution, into NRS 41.035. Such constitutional-violation language
should not be added by this Court. See Mack, 522 P.3d at 446—47 (quoting
Antonin Scalia & Bryan A. Garner, Reading Law: The Interpretation of
Legal Texts 93 (2012) (“Nothing is to be added to what the text states or
reasonably implies . . . . That is, a matter not covered is to be treated as
not covered.”)).

Thus, the words “sounding in tort” cannot be read myopically and
in isolation to conclude the Legislature intended to abridge constitutional
remedies by NRS 41.035(1). Rather, the statute must be read as a whole!3

and in context. Balsys, 524 U.S. at 673 (1998). Reading the sovereign

13 Cf. Arguello v. Sunset Station, Inc., 127 Nev. 365, 371, 252 P.3d
206, 209 (2011) (“Read in 1solation, the broad language in NRS 651.010(1)
referencing ‘any property’ might give the impression that the statute
applies to all property—including motor vehicles. Read as a whole,
however, the statute unambiguously places motor vehicles outside of its
scope by including the phrase ‘or left in a motor vehicle upon the
premises”).
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Immunity statute as a whole, constitutional violations do not appear
incorporated in NRS 41.035.

Statutes limiting the waiver of sovereign immunity also must be
read narrowly—where another reasonable construction would limit the
applicability of a waiver-limitation, that construction is preferred. See
Asap Storage, 123 Nev. at 658, 173 P.3d at 746-47. Here, a more
straightforward and narrow interpretation of NRS 41.035(1) is that this
statute uses different language to refer to constitutional violations, and
by “sounding in tort,” it refers to the claims to which it has always been
applied: common-law torts.

Moreover, unless a clear, contrary intent is demonstrated, the
Court should not conclude the Legislature intended to impede or abridge
constitutional rights. See State v. Castaneda, 126 Nev. 478, 481, 245 P.3d
550, 553 (2010) (citing Murray v. The Schooner Charming Betsy, 6 U.S.
(2 Cranch) 64, 118 (1804)). As the United States Supreme Court held long
ago, and remains “in full force today”:

It has also been observed that an act of Congress
ought never to be construed to violate the law of
nations if any other possible construction remains,
and consequently can never be construed to violate

neutral rights, or to affect neutral commerce,
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further than is warranted by the law of nations as
understood in this country.

Murray, 6 U.S. at 118; Castaneda, 126 Nev. 481, 245 P.3d at 553 (holding
Murray’s constitutional-avoidance doctrine “remains in full force today”).

Here, a construction of NRS 41.035(1) that it abridges, “impairs,”
“curtails,” or “weakens” the remedies available under Nev. Const. Art. 1
§ 18 is both unnecessary and would place this statute in conflict with
Constitutional objectives. But see Mack, 522 P.3d at 445 (citing Alper, 93
Nev. at 572, 571 P.2d at 812) (“the Legislature lacks authority to curtail

or weaken self-executing rights”).

3. Application of NRS 41.035 limitations to
constitutional-violation claims is inconsistent
with this Court’s reasoning in Mack.

A reading of the statute congruous with a Legislative intent to
uphold constitutional rights would not treat claims for violations of
constitutional rights as coextensive with common-law torts, and it should
not be assumed that the Legislature believes they are coextensive.

The specific limitations on damages set forth in NRS 41.035 are
inconsistent with the purpose of claims arising under Article 1, Section

18 of the Nevada Constitution. “Absent a damages remedy here, no
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mechanism exists to deter or prevent violations” of Article 1, Section 18
of the Constitution. Mack, 522 P.3d at 488. As such, a core purpose for
claims enforcing self-executing prohibitory clauses is deterrence.

Compensatory damages—all that would be available were NRS
41.035 applied to these claims—are not measured by the need for
deterrence. While compensatory damages are “awarded to make the
aggrieved party whole,” Hornwood v. Smith’s Food King No. 1, 107 Nev.
80, 84, 807 P.2d 208, 211 (1991), punitive damages—which NRS 41.035
would prohibit—are, consistent with the purpose of Mack claims,
“designed to punish and deter a defendant’s culpable conduct and act as
a means of the community to express outrage and distaste for such
conduct,” Countrywide Home Loans, Inc. v. Thitchener, 124 Nev. 725,
739, 192 P.3d 243, 252 (2008) (citing NRS 42.005(1)).

Compensatory damages are measured by the aggrieved party’s loss,
and thus the degree of any deterrence resulting therefrom would be
incidental-—punitive damages, in contrast, are designed to measure the
need and amount necessary for deterrence. See Thomas v. Mei-Gsr
Holdings, 2015 Nev. Dist. LEXIS 2988, *33-34 (2nd Jud. D. Ct., Nev.

2015) (citing Ainsworth v. Combined Insurance Company of America,104
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Nev. 587, 763 P.2d 673 (1988)) (discussing punitive damages factors); see
also NRS 42.005. Punitive damages thus align with this Court’s
reasoning for recognizing private rights of action for damages in Mack. If
punitive damages were otherwise warranted under NRS 42.005 or NRS
42.007, precluding said damages for constitutional violations would be
incongruous with a Legislative intent to enforce Article 1’s self-executing
rights by deterrence.

Moreover, were the Legislature to limit damages for constitutional

» &«

violations, it would literally “impair,” “curtail,” or “weaken” the self-
executing rights, something the Legislature cannot do. See Mack, 522
P.3d at 445 (citing Alper, 93 Nev. at 572, 571 P.2d at 812) (“the
Legislature lacks authority to curtail or weaken self-executing rights”);
id. at 444 (“when it comes to the self-executing rights contained within
our Constitution's provisions, . . . the Legislature lacks the authority to
pass legislation that abridges or impairs those rights.”).

Interpreting NRS 41.035(1) to abridge self-executing constitutional
rights—when the Legislature did not explicitly say so—would place the

Legislature needlessly in conflict with this Court’s “authority and

responsibility to enforce the limitations that the Nevada Constitution
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1mposes on the State and its actors for such fundamental rights.” Id. at
449 (citing Restatement (Second) of Torts § 874A cmt. h(1), h(4) (Am. Law
Inst. 1979)). Appellant submits, however, that neither the Court nor
Legislature are in conflict. As in Mack, the question here is not a “battle
between judicial and legislative competence.” Id. at 444. Rather, this
conflict does not exist, as the logical, narrow construction of NRS 41.035
1s that the Legislature did not intend to apply it to impair claims and
remedies for violations of self-executing constitutional rights.

Indeed, the ramifications of applying NRS 41.035(1) in its entirety
would be significant. Were NRS 41.035’s damages cap to apply—although
it was not applied, directly, in this case—then when government’s
constitutional violation causes damages substantially above the cap, the
aggrieved would be left without an adequate remedy to fully compensate
for his loss, and would otherwise be left with only equitable relief. But see
id. at 448 (“equitable relief rarely, if ever, suffices to remedy a past
wrong”); see also Bivens v. Six Unknown Agents, 403 U.S. 388, 409-10
(1971) (Harlan, J., concurring) (“For people in [appellant’s] shoes, it is
damages or nothing.”). And when the cost of litigation against the

government simply exceeds the potential damages—rendering
47



constitutional enforcement cost-prohibitive or too great a risk for all but
a few—the courthouse doors for these claims would be simply closed.

This case serves as an excellent example of the injustice that could
occur were NRS 41.035(1) applied to claims for violations of self-
executing constitutional rights. Here, Appellant incurred over $200,000
in costs to proceed with this litigation (approximately $131,000 of which
were authorized by the Court). See 41JA10006—08. Prosecution of this
case involved the time of five trial lawyers, several more appellate
lawyers, paralegals and staff, equating to $454,527.50 in billable hours
(not including this appeal). See 35JA8587; 41JA10003—06. The ultimate
result was the enforcement of the constitution and vindication of Article
1, Section 18. 31JA7706-09 (verdict).

Were NRS 41.035(1) to apply in its entirety as Respondents
requested below (though the district court applied it only in part, to
preclude punitive damages and prejudgment interest), then the
maximum damages would be $100,000, punitive damages would be
unavailable (as the district court ordered), prejudgment interest would
be unavailable, and ultimately, the multi-year ordeal, which stood to

benefit our community, would have been a substantial net loss for
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Appellant and his counsel. The practical effect of the same would not be
just limiting these claims, but in many cases, precluding them outright
as simply impractical, rendering the claim recognized by this Court, to
enforce Article 1 Section 18, in many cases, a nullity.

Certainly, such a significant curtailing of the self-executing right to
enforce Article 1 Section 18 is not what the Legislature intended,
especially when “the availability of remedies that follow from violations
of those rights does not depend on the Legislature's benevolence or
foresight,” and this Court has recognized “the Legislature lacks authority
to curtail or weaken self-executing rights.” Mack, 522 P.3d at 444-45.
Reading the statute narrowly, as this Court must, NRS 41.035(1) applies
to exactly what it sounds like, and what it has been applied to for decades:
common-law torts, not constitutional violations.

D. Conclusion

The district court precluded punitive damages and prejudgment
interest as a matter of law, erroneously applying NRS 41.035(1) to
Appellant’s constitutional claims. However, there was substantial
evidence in support of Appellant’s claim for punitive damages, and

prejudgment interest was otherwise guaranteed by law. See NRS 42.005
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(permitting punitive damages “where it is proven by clear and convincing
evidence that the defendant has been guilty of oppression, fraud or
malice, express or implied . . .”); NRS 42.001(3) (““Malice, express or
1mplied’ means conduct which i1s intended to injure a person or despicable
conduct which is engaged in with a conscious disregard of the rights or
safety of others.”); NRS 42.001(4) (““Oppression’ means despicable
conduct that subjects a person to cruel and unjust hardship with
conscious disregard of the rights of the person.”); 31JA7706-09 (verdict,
finding Sgt. Gillis used excessive force and the City was deliberately
indifferent to Appellant’s civil rights); Ex. 5 (surveillance video depicting
Sgt. Gillis’s conduct); see generally Statement of the Case § I, supra.
Appellant was entitled to a jury trial on punitive damages but the
district court denied him the opportunity, relying on an incorrect
conclusion of law. Appellant respectfully requests this Court reverse the
denial of punitive damages and prejudgment interest under NRS 41.035

and remand for further proceedings consistent with this decision.
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II. An award of attorney fees was warranted.

Post-judgment, Jim moved for attorney fees under NRCP 68 and
NRS 17.117. 35JA8572. Defendants opposed. 38JA9322. The district
court denied Jim’s motion for fees. 41JA10003. The Court noted that Jim
had offered to the City to settle for $200,000, through an offer of
judgment. 41JA9996. Although the ultimate verdict was for $450,000—
$250,000 over the offer of judgment—the Court concluded that attorney
fees should be denied because Jim “did not beat his offer.” 41JA10003.

The Court reasoned that at the time the offer of judgment was
extended, the only viable claim against the City was battery, and that
battery—a common-law tort claim—was capped at $100,000. See
41JA10005. “Accordingly, the Court [found] as a matter of law that the
Plaintiff failed to beat the offer of judgment at trial.” Id. The Court also
held that the factors set forth in Beattie v. Thomas, 99 Nev. 579, 588-89,
668 P.2d 268, 274 (1983) weighed against an award of attorney fees. See
41JA10005-06. The Court did rule on whether the amount of fees
requested—$1,136,318.75—was unreasonable. See 41JA9994-10011.

Jim respectfully submits that fees should be awarded.
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A. Fees are guaranteed for civil rights claims under the
Nevada Constitution unless an exception applies.

As under federal law, generally, fees should be available to
prevailing civil rights claimants succeeding in vindicating their
constitutional rights under Mack v. Williams, 138 Nev. Adv. Rep. 86, 522
P.3d 434 (2022). This Court has not answered whether such fees are
available. Appellant submits the answer is yes.

1. Standard of Review

Appellant concedes that he did not raise this argument in the
district court below—so many questions surrounding Mack are still novel
and unresolved, and thus, not every issue was anticipated below. This is
especially the case here, where Appellant believed in good faith he had a
more direct avenue for requesting fees—obtaining a verdict $250,000
over his prejudgment offer under NRCP 68 and NRS 17.117. See
35JA8572 (motion for fees).

However, as this Court has held repeatedly, “issues of a
constitutional nature may be addressed when raised for the first time on
appeal.” Levingston v. Washoe Cty. by & Through the Sheriff of Washoe

Cty., 112 Nev. 479, 482, 916 P.2d 163, 166 (1996) (citing McCulloug v.
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State, 99 Nev. 72, 74, 657 P.2d 1156, 1158 (1983)); Barrett v. Baird, 111
Nev. 1496, 1500, 908 P.2d 689, 693 (1995), overruled on other grounds by
Lioce v. Cohen, 124 Nev. 1, 17, 174 P.3d 930, 980 (2008). He respectfully
requests this Court take this opportunity to exercise that authority to
provide further, needed guidance to future litigants actively pursuing
this newly recognized claim.

This Court reviews constitutional issues de novo. See Lewis v.

Lewts, 132 Nev. 453, 456, 373 P.3d 878, 880 (2016).

2. Under de novo review, fees should have been
awarded as a constitutional remedy.

The animating principle of recognizing private causes of action
under Mack v. Williams was to enable a meaningful mechanism of
enforcement of the self-executing, prohibitory provisions of the Nevada
Constitution, where common-law tort claims and equitable remedies
were inadequate. See generally Mack v. Williams, 138 Nev. Adv. Rep. 86,
522 P.3d 434 (2022). The obstacles facing such litigants, however, are
ample, not the least of which are the financial limitations of a private
litigant facing the government. This financial impediment would be
particularly amplified were this Court to conclude that NRS 41.035
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applies to these claims, where damages would be limited, punitive
damages would be excluded, and prejudgment interest for judgments
exceeding the cap would be excluded. See NRS 41.035.

Under federal law—where damages caps do not apply—a fee-
shifting provision also exists for plaintiffs succeeding in a § 1983 suit. 42
U.S.C. § 1988 (“Proceedings in vindication of civil rights”); Univ. of Nev.
v. Tarkanian, 110 Nev. 581, 589, 879 P.2d 1180, 1185 (1994) (quoting
Hall v. Hall, 738 F.2d 718, 721 (6th Cir. 1984) (“The civil rights statutes
were enacted ‘to vindicate the rights of parties who had suffered
violations of civil rights laws and to encourage private enforcement of
these laws through compensation to attorneys.”). Under § 1988, “[a]s a
general rule, a prevailing party may recover reasonable attorney’s fees
as costs . . . unless the losing defendant can establish the existence of
special circumstances which would make the award unjust.” Tarkanian,
110 Nev. at 589 (citing 42 U.S.C. § 1988; Kentucky v. Graham, 473 U.S.
159, 163—64 (1985)).

Likewise, under California law, attorney fees are available to
prevailing parties “in cases resulting in public benefit.” Cal Civ. Proc.

Code § 1021.5. Under this statue, a party successful “in the enforcement
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of an important right affecting the public interest” may be awarded fees
under certain circumstances. Id. This Court, in Mack, relied heavily on
California’s framework for the recognition of private causes of action for
self-executing civil rights. See Mack, 522 P.3d at 443—44 (citing Katzberg
v. Regents of Univ. of Cal., 58 P.3d 339, 342—43 (Cal. 2002)). Yet in
California, Cal Civ. Proc. Code § 1021.5 exists, similar to 42 U.S.C. §
1988, yet no such statute exists in Nevada.

As the district court noted, the Nevada Legislature “has not
provided a separate right for attorney fees as of yet for being victorious”
on a claim under Mack v. Williams. 41JA10002. Whether such fees are
available to under the Nevada Constitution is unresolved.

In Mack, this Court declined to address the full scope of “what
remedies, if any, are available to private plaintiffs . . . if we conclude a
private right of action under the Nevada Constitution exists.” Mack, 522
P.3d at 441. That is because this Court was jurisdictionally limited on
what questions it could answer in that case. See id. (“We would thus
exceed our jurisdictional authority if we addressed the availability of any
and all remedies and defenses to such claims.”). Yet as Congress

understood in passing 42 U.S.C. § 1988, the availability of attorney fees
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as a remedy for Mack claims is consistent with the principles animating
that decision.

This Court held that affirmative legislative authorization is not
needed to recognize a remedy to enforce the self-executing search-and-
seizure provision of the Nevada Constitution. See id. at 442. And
Appellant 1s aware of no statute prohibiting such relief.

This Court has the authority to recognize such relief under the
Constitution. The same principles animating the right to damages under
Mack, and the fees available for such cases in other jurisdictions,
counsels an award of fees here, too—the litigant is serving an important
public purpose in risking Court litigation, time, energy, money, and
resources to enforce the Constitution.

Consistent with this Court’s holding in Mack is adoption of attorney
fees for parties successfully enforcing the Nevada Constitution under a
doctrine known as the private attorney general doctrine. The “private
attorney general doctrine”—also known as the “substantial benefits
doctrine,” allows a prevailing party to recover attorneys’ fees absent
statutory authority or agreement. See Arnold v. Arizona Department of

Health Services, 160 Ariz. 593, 610, 775 P.2d 521, 537 (1989) (en banc)
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(attorney fees awarded to plaintiffs in action compelling state and county
to provide mental health services); Yslava v. Hughes Aircraft Co., 845 F.
Supp. 705, 711 (D. Ariz. 1993) (discussing the same). “Under the private
attorney general doctrine, fees are recoverable where the plaintiff is
acting as a ‘private attorney general’ and confers substantial benefits on
the general public.” Yslava, 845 F. Supp. at 711 (citing Arnold, 775 P.2d
at 537). It 1s an “equitable rule” which permits discretion to award
attorney’s fees to a party who vindicated a right that: “(1) benefits a large
number of people; (2) requires private enforcement; and (3) is of societal
importance.” Id. Arizona adopted this rule in 1975. See State v. Boykin,
538 P.2d 383, 388 (Ariz. 1975).

California adopted this rule in 1977, by caselaw, before the
enactment of Cal Civ. Proc. Code § 1021.5 (discussed above). See Serrano
v. Priest, 569 P.2d 1303 (Cal. 1977); see also Woodland Hills Residents
Assn., Inc. v. City Council, 593 P.2d 200, 203 (Cal. 1979) (noting Cal. Civ.
Proc. Code § 1021.5 was a codification of caselaw). The Court explained,

[If] the litigation has resulted in the vindication of
a strong or societally important public policy, that
the necessary costs of securing this result
transcend the individual plaintiffs pecuniary

interest to an extent requiring subsidization, and
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that a substantial number of persons stand to
benefit from the decision, the court may exercise
its equitable powers to award attorney fees on this
theory.

Serrano, 569 P.2d at 1314.

“[T]here are three basic factors to be considered in awarding fees on
this theory. . .. (1) the strength or societal importance of the public policy
vindicated by the litigation, (2) the necessity for private enforcement and
the magnitude of the resultant burden on the plaintiff, (3) the number of
people standing to benefit from the decision.” Id.

The Court acknowledged the benefits “flowing from this
adjudication are to be widely enjoyed among the citizens of this state and
that the nature of the litigation was such that subsidization of the
plaintiffs is justified in the event of their victory.” Id. at 1315. “[T]he basic
rationale underlying the ‘private attorney general’ theory which we here
adopt seeks to encourage the presentation of meritorious constitutional
claims affecting large numbers of people[.]” Id. at 1316. The Court noted
that “the public policy advanced by this litigation was not one grounded
in statute but one grounded in the state Constitution.” Id. at 1315

(emphasis in original).
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Many other states have adopted the private attorney general
doctrine by caselaw. See, e.g., School Trust v. State ex rel. Bd. of Commrs,
989 P.2d 800, 867 (Mont. 1999); Burns v. Cty. of Musselshell, 454 P.3d
685, 689 (Mont. 2019); Miotke v. City of Spokane, 678 P.2d 803 (Wash.
1984); Maui Tomorrow v. State, 131 P.3d 517, 527 (Haw. 2006); Shipman
v. Evans, 100 P.3d 1151 (Utah 2004). Still other states recognize the
doctrine by statute. See, e.g., Cal Civ. Proc. Code § 1021.5; Doe v. Heintz,
526 A.2d 1318, 1323 (Conn. 1987) (“Like Congress, our legislature also
has enacted statutes permitting attorneys’ fees to be awarded to a
successful litigant in particular instances where a significant public
interest has been vindicated by the litigation.”); see also 42 U.S.C. § 1988.

Mack and the private attorney general doctrine share a common
goal: to encourage private parties aggrieved by their government to
present meritorious claims to enforce the constitution’s proscriptions, to
deter further abuses by government for the benefit of our state. See Mack,
522 P.3d at 448-49 (“a damages remedy furthers the purpose of the
search-and-seizure provision to the extent it acts as a deterrent to
government illegality”); Serrano, 569 P.2d at 1316 (“the ‘private attorney

general’ theory . . . seeks to encourage the presentation of meritorious
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constitutional claims affecting large numbers of people”); id. at 1315
(holding the benefits “flowing from this adjudication are to be widely
enjoyed among the citizens of this state”).

As such, as with the private attorney general doctrine, reasonable
attorney fees may be awarded, in the court’s discretion, to those who
prevail on a meritorious constitutional claim under Mack v. Williams.

Here, not only did Appellant prevail at enforcing Article 1, Section
18 of the Nevada Constitution at trial, to Appellant’s knowledge, he 1s
the first to do so in a private right of action under Mack v. Williams, 138
Nev. Adv. Rep. 86, 522 P.3d 434 (2022), with no subsequent clarifying
caselaw describing the full scope of remedies and defenses available, and
thus did so at great risk.

As the record shows, he and his counsel pursued this litigation for
years, raising the Nevada Constitutional claim shortly following this
Court’s decision in Mack, incurred over $200,000 in litigation costs
(approximately $131,000 were authorized by the Court), see 41JA10006—
08, the time of five trial lawyers, several more appellate lawyers,

paralegals and staff, equating to $454,527.50 in billable hours (not
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including this appeal), see 35JA8587; 41JA10003—-06,* worked with
expert witnesses, involved City officials, examined law enforcement
officers, and ultimately, successfully enforced the limits imposed on our
government promised by the Nevada Constitution.

The risk to Jim, and his counsel, was that even if his claim were
meritorious, this Court has still not resolved whether the damages
limitations of NRS 41.035 apply, and thus, this could have all resulted in
a substantial financial loss. And yet, to vindicate the fundamental rights
this Court announced in Mack v. Williams, Jim persisted.

As an equitable remedy for the successful enforcement of Art. 1 §
18, which 1s not otherwise prohibited by statute, Jim respectfully submits
this Court should reverse the denial of fees and remand with instructions
to award reasonable fees in an amount to be determined by the Court
with consideration of the factors set forth in Brunzell v. Golden Gate Nat’l

Bank, 85 Nev. 345, 349-50, 455 P.2d 31, 33 (1969).

14 Trial counsel requested a 2.5 times multiplier for fees to reflect
contingent risk, among other things, under the lodestar method, to total
$1,136,318.75. See 35JA8585-87 (citing Ketchum v. Moses, 17 P.3d 735
(Cal. 2001)). However, the district court did not rule upon the
reasonableness of the fees requested. See 41JA1003-06.
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B. Fees should have been granted under NRCP 68 and
NRS 17.117.

Even if the constitution does not provide for fees, fees should have
been granted under NRCP 68 and NRS 17.117. Jim made a $200,000 offer
of judgment inclusive of costs fees and interest. The judgment far
exceeded the offer of judgment. The denial of fees should be reversed.

1. Standard of Review

This Court reviews “decisions awarding or denying attorney fees for
an abuse of discretion, but when, like here, the matter implicates
questions of law, the proper review is de novo.” TKNR, Inc. v. Wlab Inuv.,
LLC, 538 P.3d 438 (Nev. 2023) (unpublished) (citing Pardee Homes of

Nev. v. Wolfram, 135 Nev. 173, 176, 444 P.3d 423, 425-26 (2019)).

2. Under de novo review or abuse of discretion, fees
were warranted under NRCP 68 and NRS 17.117.

Under NRCP 68, when a party serves an offer in writing “to allow
judgment to be taken in accordance with its terms and conditions,” the
offeree does not accept within 14 days, and the ultimate judgment is less
favorable to the offeree than was the prejudgment offer, “the offeree must
pay the offeror’s post-offer costs and expenses.” NRCP 68(a), (e), (f). “A

party who makes an unimproved-upon offer of judgment—an offer that
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1s more favorable to the opposing party than the judgment ultimately
rendered by the district court—is entitled to recover costs and
reasonable attorney fees incurred after making the offer of judgment.”
Logan v. Abe, 131 Nev. 260, 262, 350 P.3d 1139, 1140 (2015) (emphasis
added).

“The purpose of an offer of judgment under . . . NRCP 68 is to
facilitate and encourage a settlement by placing a risk of loss on the
offeree who fails to accept the offer, with no risk to the offeror, thus
encouraging both offers and acceptance of offers.” Mendenhall v.
Tassinari, 403 P.3d 364, 374 (Nev. 2017) (citing Matthews v. Collman,
110 Nev. 940, 950, 878 P.2d 971, 978 (1994); see also Marek v. Chesny,
473 U.S. 1, 5 (1985) (noting that the primary purpose behind offers of
judgment is to encourage the compromise and settlement of litigation and
that they “prompt [] both parties to a suit to evaluate the risks and costs
of litigation, and to balance them against the likelihood of success upon
trial on the merits”); Dillard Dep’t Stores, Inc. v. Beckwith, 115 Nev. 372,
382, 989 P.2d 882, 888 (1999) (“[t]he purpose of . . . NRCP 68 is to save
time and money” and “reward a party who makes a reasonable offer and

punish the party who refuses to accept such an offer”).
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In determining whether to award attorney fees under NRCP 68
based on a rejected offer of judgment, the court evaluates the following:
(1) whether the defendant’s defense was brought in good faith; (2)
whether the plaintiff’s offer of judgment was reasonable and in good faith
in both its timing and amount; (3)whether the defendant’s decision to
reject the offer and proceed to trial was grossly unreasonable or in bad
faith; and (4) whether the fees sought by the offeror are reasonable and
justified in amount. See Yamaha Motor Co., U.S.A. v. Arnoult, 114 Nev.
233, 252, 955 P.2d 661, 673 (1998) (citing Beattie v. Thomas, 99 Nev. 579,
588-589, 668 P.2d 268, 274 (1983)). When awarding fees, the reasonable
amount must be determined by weighing the four Brunzell factors. See
Brunczell v. Golden Gate Nat’l Bank, 85 Nev. 345, 349-50, 455 P.2d 31, 33
(1969) (the qualities of the advocates, the character of the work, the work
actually performed, and the result).

Here, the district court’s decision was legally erroneous. Its
conclusion: the $200,000 offer (inclusive of costs, fees and interest) to the
City was not more favorable—or did not “beat”™—the $450,000 judgment
for which the City is now liable. See 41JA10003. The analysis also did not

account for the costs awarded. See id. The Court concluded “as a matter
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of law that the Plaintiff failed to beat the offer of judgment at trial.”
41JA10005. This was, plainly, an error of law. Under the plain language
of NRCP 68, this was a more favorable offer than the liability ultimately
mcurred by the City, and therefore, fees should have been granted. See
41JA9994-10011. Therefore, as this Court reviews errors of law de novo,
it should reverse this decision and remand with instructions for the Court
to grant fees under NRCP 68.

The Court also held that the factors set forth in Beattie v. Thomas,
99 Nev. 579, 588-89, 668 P.2d 268, 274 (1983) weighed against an award
of fees. See 41JA10005—-06. While the Court held that the City’s defenses
were litigated in good faith, 41JA10005, this is only one factor. The Court
also concluded that the battery claim was “possibly not viable under the
law,” without any articulated basis. See id. This conclusion was
particularly perplexing (and erroneous) when Respondents had argued—
and the district court agreed—that the battery claim and excessive force
claims were identical, see 29JA7036-37 (“The battery claim and the
excessive use of force, they're the same claim.”), and Appellant prevailed
on the excessive force claim at trial. Indeed, Respondents’ battery-equals-

excessive-force argument is why—by Respondents’ request—the jury was
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not instructed on battery, but instead just on the constitutional excessive-
force claim. See 29JA7049 (Respondents’ counsel arguing, “I want to get
the battery and excessive force consolidated”).

To the extent Respondents may argue the only viable battery claim
was against Sgt. Gillis, not the City, this is also nonsense—the City was
and 1s indemnifying Sgt. Gillis, by their own admission, so the City was
and is equally liable for Sgt. Gillis’s battery claim. See NRS 41.0349
(indemnity of “present or former officer[s], employee[s] of . . . a political
subdivision”); 30JA7399 (City acknowledging it is indemnifying Sgt.
Gillis). Thus, this factor—that the City for some reason did not need to
worry about the battery claim—was premised on both factually and
legally incorrect conclusions and does not weigh against the award.

The next factor the Court identified was that the battery claim “was
only one state law claim at the time of the offer” and was “entitled to the
cap’—presumably the $100,000 cap on damages in NRS 41.035. See
41JA10006. Even if the Court ruled the cap does apply, the $100,000 cap
plus the over $130,000 in costs still beats the $200,000 offer of judgment.

Even still, the City should have reasonably calculated that its

exposure exceeded $100,000, and in fact exceeded the $200,000 offer, on
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February 6, 2023, the date of the offer of judgment. See 35JA8598. First,
under NRS 18.020, were Respondents to lose at trial, they would be
responsible for Appellant’s costs. Appellant was awarded $131,199.66 in
reasonable costs incurred. 41JA10009. Therefore, even if the jury found
liability against a single defendant in the amount of $100,000 and the
court granted costs in the reasonable amount of $130,000, totaling
$230,000, the $200,000 offer was still more favorable.

Second, the City itself was also an independent defendant the jury
found liable. See 31JA7706—09. While the City claims it did not believe it
was not exposed to its own independent liability on February 6, 2023, the
date of the offer of judgment, this Court decided Mack a month prior to
the offer, on December 29, 2022. See 522 P.3d 434 (2022). Given that
Mack was an unlawful search-and-seizure case, the City knew or should
have known of its potential liability under Mack at that time, thus
increasing its exposure—assuming arguendo the $100,000 cap per
defendant applied—to $200,000 for damages alone, even without
considering costs or the five other defendants still named in the case at
the time, which the City indemnified.

Moreover, at that time, the litigation still involved five other
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Henderson Police Department officers who the City indemnified, each of
whom could have increased the purported cap by another $100,000. See
19JA4728-30 (later stipulating to dismiss officers Good, Nerbonne,
Russo, and Vega). Four of those five officers were not released from the
litigation, by stipulation, until over a year later. Id.

The district court also misconstrued the effect of the federal district
court’s rulings on this case. The court reasoned that, at the time the
Respondents considered the offer of judgment, “the Federal Case had
found the actions of Sargeant Gillis were a reasonable mistake.”
41JA10137. That was factually and procedurally wrong. First, the federal
court did not find Sgt. Gillis’s actions reasonable—it found only that he
made a reasonable mistake of fact regarding the identity of the suspect.
See 27JA6515 (“Sgt. Gillis made an objectively reasonable mistake of fact
when he mistook Plaintiff for the Suspect.”). Yet this does not mean his
actions were reasonable, as the federal court itself held: “Sgt. Gillis’s
reasonable mistake of fact notwithstanding, the Court must still address
the reasonableness of Sgt. Gillis’s use of force. After all, Plaintiff argues
that the mistake of fact does not matter because Sgt. Gilli’s use of force

was unreasonable even if he applied force to the Suspect rather than
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Plaintiff.” 27JA6516. Far from finding “the actions of Sargeant Gillis
were a reasonable mistake,” the federal court concluded it “cannot find
that Sgt. Gillis’s use of force was reasonable as a matter of law.”
27JA6519 (emphasis added). This was yet another incorrect premise,
factually and legally, upon which the Court relied to deny attorney fees.
And the federal court had not even issued this ruling yet. The offer
of judgment was extended on February 6, 2023; the federal court’s
decision was on September 23, 2023—seven months later. 27JA6523.
All told, the district court relied on numerous demonstrably
incorrect factual and legal premises in its analysis of the Beattie factors
in denying fees. Because the Court relied on several incorrect legal
conclusions, this Court’s review of the denial of fees is de novo. See Pardee
Homes of Nev. v. Wolfram, 135 Nev. 173, 176, 444 P.3d 423, 425-26
(2019). Upon the correct analysis, for the reasons set forth above, fees are
warranted. Appellant respectfully requests this Court reverse the denial
of the award of fees and remand to the district court to determine the
amount of fees to be awarded under Brunzell v. Golden Gate Nat’l Bank,

85 Nev. 345, 349-50, 455 P.2d 31, 33 (1969).
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CONCLUSION

Appellant respectfully requests this Court reverse the denial of
punitive damages, prejudgment interest, and attorney fees, and remand
for further proceedings consistent with this Court’s holdings.

Dated July 25, 2025.
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Nevada Bar No. 14278
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Counsel for Appellant
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