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- Village League To Save Incline Assets, Inc.

"its DEPARTMENT OF TAXATION,

SUELLEN FULSTONE ' : : R

Nevada State Bar 1615 | FILE D

DALE FERGUSON - L
Nevada State Bar 4986 2006 JUN 10 PM L:37-
WOODBURN AND WEDGE e
6100 Neil Road, Suite 500 | - ROKALL ’;‘*-_54’3*"3““3’“3-' s
Reno, Nevada 89511 , gy \ D2
Telephone: (775) 688-3000 B CDERUTY VY

Attorneys for pléintiff |

IN AND FOR THE COUNTY OF WASHOE

Mo #S %é//

VILLAGE LEAGUE TO SAVE Case No.: CVO3 -06922

INCLINE ASSETS, INC., a Nevada

non-profit corporation, on behalf of its Dept. No. 7
members, and others similarly situated,
Plaintiff, ‘
V. NOTICE OF APPEAL

STATE OF NEVADA on relation of

the NEVADA STATE TAX
COMMISSION, and the STATE BOARD
OF EQUALIZATION; WASHOE
COUNTY; ROBERT MCGOWAN,
WASHOE COUNTY ASSESSOR;

BILL BERRUM, WASHOE COUNTY
TREASURER,

Defendants.

Notice is hereby given that the Village League To Save Incline' Assets, Inc - piaintiff o

theSupreme Court of the State of Nevada from the Ofde_r Gran'ting“ '

above namae
%E
~JUNT. 4 2004

\, - CLERK OF SUPREME COURT  /
By

Ly totss |

MEDRIITY LD
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Mo_tio'nsiTo Dismiss entered in this action on the 2nd‘day of June, 2004 -
"DATED this | —q’day of June, 2004

WOODBURN AND WEDGE
6100 Neil Road, Suite 500

“Sdellen Fulstohe/ :
- Nevada Bar No. 1615 .
~ Attorneys for plaintiff
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'CERTIFICATE OF MAILING

Pursuant to N. R C.P. 5(b), I certify that ] am: an-employee' of Woedbum‘ahd .
Wedge and that on this date I deposxted in the U.S. Mail with postage pa1d a true copy of the L
attached Notice Of Appeal addressed to:

G:egory R. Shannon, Esq.
Deputy District Attorney
P. O. Box 30083

Reno, NV 89520-3083

Joshua J. Hicks, Esq.
Deputy Attorney General

-~ 100 North Carson Street
Carson City, NV 89701-4717

Gregory L. Zunino, Esq.
Senior Deputy Attorney General

100 North Carson Street
Carson City, NV 89701-4717

DATED this m‘ “ day of J—uhe, 2004.

ommle Kay At 'n on
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VILLAGE LEAGUE TO SAVE

' STATE OF NEVADA on relation of

% oRGNAL ®

SUELLEN FULSTONE 5: ? Hon ,T

Nevada State Bar 1615 _ L B
DALE FERGUSON o J 1o PH i; 37,_‘ :
Nevada State Bar 4986 SMALD A LanTir R ‘
WOODBURN AND WEDGE ‘ | RL AL AL Lbf%&.{ 5 Wil N .":' R

6100 Neil Road, Suite 500
Reno; Nevada 89511
Telephone: (775) 688-3000

Attorneys for plaintiff
Village League To Save Incline Assets, Inc.

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA =

IN AND FOR THE COUNTY OF :WASVHO'E‘

INCLINE ASSETS, INC., a Nevada
non-profit corporation, on behalf of its Dept. No. 7
members, and others similarly situated, ’
Plaintiff,
VS.

| CaseNo.: CV03-06922

its DEPARTMENT OF TAXATION

the NEVADA STATE TAX
COMMISSION, and the STATE BOARD
OF EQUALIZATION; WASHOE
COUNTY; ROBERT MCGOWAN,
WASHOE COUNTY ASSESSOR;

BILL BERRUM, WASHOE COUNTY
TREASURER,

Defendants. :

1. The name of the appellant filing thlS case appeal statement is Vlllage League To R

Save Incline Assets Inc

CASE APPEAL STATEMENT




- 2. The judge issuing the order appealed from is the Honorablé Pefér J Breen, Se,kcoﬁd-k'} } :"

Judicial District Court, Washoe County, Nevada.
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3. The parties to the proceedings in the district court were _aS follows: '_:' o
v vV_ﬂla‘ge League To Save Incline Assets, Inc., plaihtiff; and : ]
. State of Nevada, on relation of its Department of TaXation, tvhé'lf\léva_c_lhé Tax .

C‘ommjssion, and the State Boafd of Equalization; Washb'e"CGﬁnty; - |

Robert McGowan, Washoe County Assessor; Bill Berrum, WaShdé - R

Couﬁty TréaSﬁrer, defendants.
4. The pafties involved in -this app.eal are as folloﬁv/sv:
Village League To ‘Save Incline Assets, Inc., appeliént;
State o‘f Nevada, on relation of its Department bf Tax‘ation, th_é NevadaT ax
Commission, and the State Board of Equalization?;Wash‘ée'équﬁty;f-,- o
' .Roben McGowan, Washoe County AssesSdfﬁ Bxll Berrum,Washoe : -
County Treasurer, re'spondents. ‘ - S "

5. The names, law firms, addresses and telephone numbers of allic_’dt_xnéel"on"aﬁpeéﬂ -

and the party or parties whom they represent are as follows: ‘

~ Suellen Fulstone .  “Telephone: (775) 688-3000 .~~~
- Dale E. Ferguson e SR

Woodburn and Wedge
6100 Neil Road, Suite 500
Reno, Nevada 89511

Attorneys for Appellant, Village League To Save Incline Assets, Inc.

‘Gregory L. Zunino Telephone: (775) 684-1223

Senior Deputy Attorney General
100 N. Carson Street

Carson City, Nevada 89701-4717

Attorneys for Respondent State of Nevada, ex. rel. State Board of EqUéliZatiqr:yA =
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Joshua J. Hicks ’ - Telephone: 5(77‘7.5)16_84‘1233 S

‘Deputy Attorney General

100 N. Carson Street

. Carson City, Nevada 89701-4717 |

Attorneys for Respondent State of N evada ex. rel Nevada TaX Comrmss1on
and Nevada Department of Taxation :

Gregory R. Shannon . Telephone: (775) 337-5700
Washoe County District Attorney S Ofﬁce : e
Civil Division -

50 West Liberty Street, Third Floor ’

Reno, Nevada 89501 '

Attorneys for RGSPOHdent Washoe County, Robert McGowan Washoe County .h"
Assessor, and Bill Berrum, Washoe County Treasurer . - SR R

- 6. Appellant was represented by retained counsel in the district court. -

7. Appellant is represented by retained counsel on"appeal. &

8. Appellant did not seek and was not granted leave to proceed infonna paupens',:

79. The complaint was filed an‘d the proceedings commenced in Case No. CV.O3'-O“6922 o

on November 13 2003.

DATED th1s { 9 w‘day of June, 2004.

WOODBURN AND WEDGE
6100 Neil Road Sulte 500 .

\——ISq@Ien Fulstoné ,
evada Bar No. 1615

Attorneys for plaintiff




W 0 =T S T e O N

S N B RBRERREBEBES TS S &R & onms

CERTIFICATE OF MAILING

Pursuant to N.R.C.P. 5(b), I certify that I am an employc_:é: of Woodbum an d 14
Wedge and that on this date I deposited in the U.S. Mail with postage paid a_'t‘mexc’:opy of the

attached CaSe Appeal Statementaddressed to:

Gregory R. Shannon, Esq.
Deputy District Attorney
P.O.Box 30083

Reno, NV 89520-3083

Joshua J. Hicks, Esq.

Deputy Attorney General

- 100 North Carson Street

Carson City, NV 89701-4717

| Gregory L. Zunino, Esq‘.»

Senior Deputy Attorney General
100 North Carson Street
Carson City, NV 89701-4717

IV
"DATED this \Q__ day of June, 2004.

L_X@H

Tommle Kay Atkl on
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COUNTY OF WASHO

Full Case History
DEPT. D7
- HON. PETER I BREEN

T“OURT

CaseID: CV03-06922

Parties

Case Description: VILLAGE LEAGUE; ETAL VS DEPT OF TAX; ETAL ;
Case Type: GENERAL CIVIL '

Initial Filing Date: 11/13/2003

PATY

- DATY

DATY
PATY
DEFT
RESP
DEFT
RESP
DEFT
RESP

DEFT

RESP
DEFT
RESP
DATY
APPE

PLTF

DEFT
RESP

Dale E. Ferguson, Esq. - 4986
Gregory Louis Zunino, Esq. - 4805
Gregory R. Shannon, Esq. - 612
Suellen E. Fulstone, Esq. - 1615
WASHOE COUNTY - @828
WASHOE COUNTY - @828
BILL BERRUM - @13787
BILL BERRUM - @13787 o
NEVADA DEPARTMENT OF TAXATION - @29929
NEVADA DEPARTMENT OF TAXATION - @29929
NEVADA TAX COMMISSION - @29936 -
NEVADA TAX COMMISSION - @29936
STATE BOARD OF EQUALIZATION - @35892
STATE BOARD OF EQUALIZATION - @35892

- Joshua J. Hicks - 6679 :
VILLAGE LEAGUE TO SAVE INCLINE ASSETS, INC. -

@159144
VILLAGE LEAGUE TO SAVE INCLINE ASSETS, INC. -
@159144
ROBERT MCGOWAN - @159145
ROBERT MCGOWAN - @159145



Case Tfilkription: VILLAGE LEAGUE; ETAL"V.FPT OF TAX; ETAL

CaseID: CV03-06922 Case Type: GENERAL CIVIL - Initial Filing Date: 11/13/2003
, ’ Hearings S
Department - Sched, Date & Time Disposed Date Event Description
1 pio 2/3/2004 07:36:00 2/17/2004 Request for Submission
Extra Text:
MOTION TO DISMISS
2 p7 2/27/2004 10:45:00 3/30/2004 Request for Submission
Extra Text:

WASHOE COUNTY'S MOTION TO DISMISS

3 D7 3/4/2004 08:00:00 3/30/2004  Request for Submission -
Extra Text: :

PLAINTIFF'S REQUEST FOR ORAL ARGUMENT

4 p7 3/5/2004 09:35:00 3/30/2004 Request for Submission
Extra Text:

‘MOTION TO DISMISS
5 D7 3/22/2004 11:10:00 3/30/2004 .  Request for SubeliSsion N
Extra Text: _ , :

MOTION TO DISMISS OF STATE BOARD OF EQUALIZATION

6 p7 5/11/2004 10:00:00 5/10/2004  ORAL ARGUMENTS
Extra Text:
7 D7 ' 5/18/2004 10:00:00 5/18/2004  ORAL ARGUMENTS
Extra Text:

alternate set

8 D7 5/18/2004 10:00:00 6/4/2004 Request for Submission
Extra Text: ' .

MOTION TO DISMISS



CaseID: CV03-06922

Case iption: VILLAGE LEAGUE; ETAL

Case Type: GENERAL CIVIL

Docket

IPT OF TAX; ETAL
Initial Filing Date: .

11/13/2003

Docket Entry Date  Code
11/13/2003 $1425
11/14/2003  PAYRC
12/19/2003 2290
12/29/2003 2315
12/29/2003 2315
1/12/2004. 3655
1/30/2004 3795
1/30/2004 3860
2/3/2004 3870
2/17/2004 $3375
2/17/2004  PAYRC
2/17/2004 $200
2/17/2004 2610
2/17/2004 1312
2/20/2004 2665
2/23/2004 3655
2/25/2004 3860
2/27/2004 3655
3/1/2004 3860
3/4/2004 3795

©3/4/2004 3860
3/102004 3870

Code Description
$Complaint - Civil
**Payment Receipted
Mtn to Dismiss Case
Mtn to Dismiiss ...

Mtn to Dismiss ...

Points& Authorities Opp...

Reply...

Request for Submission

Request...
$Peremptory Challenge

_**Payment Receipted

Request for Submission Comp.

Notice ...

Case Assignment Notification

Ord Accepting Reassignment
Points& Authorities Opp...

Request for Submission

Points& Authorities Opp...

Request for Submission

Reply...

Request for Submission

Request...

Docket Text

VILLIAGE LEAGUE TO SAVE INCLINE ASSETS, INC

A Payment of -$150.00 was made on receipt DCDC1'134,12A.

STATE BOARD OF EQUALIZATION'S MOTION TO
DISMISS FIRST AND SECOND CLAIMS FOR RELIEF.

MOTION TO DISMISS AND JOINDER IN STATE BOARD
OF EQUALIZATION'S MOTION TO DISMISS FIRST AND

SECOND CLAIMS FOR RELIEF
POINTS AND AUTHORITIES IN OPPOSITION TO MOTION

TO DISMISS

DOCUMENT TITLE: MOTION TO DISMISS
PARTY SUBMITTING: GREGORY SHANNON

DATE SUBMITTED: 2-3-04

SUBMITTED BY: MA

DATE RECEIVED JUDGE'S OFFICE:
REQUEST FOR ORAL ARGUMENT

PLTF VILLAGE LEAGUE TO SAVE INCLINE ASSETS INC
A Payment of -$300.00 was made on receipt DCDC118165. _
PEREMPTORY CHALLENGE OF JUDGE FILED (OF JUDGE

ELLIOTT)

NOTICE OF PEREMPTORY CHALLENGE OF JUDGE
CASE SUBMITTED TO DEPT 7 FOR CONSIDERATION OF

ACCEPTANCE

FROM DEPT 10 TO DEPT 7

POINTS AND AUTHORITIES IN OPPOSITION TO MOTION
TO DISMISS OF NEVADA STATE TAX COMMISSION AND
DEPARTMENT OF TAXATION

DOCUMENT TITLE: WASHOE COUNTY'S MOTION TO

DISMISS

PARTY SUBMITTING: GREG SHANNON

DATE SUBMITTED: 2/27/04

SUBMITTED BY: JB

DATE RECEIVED JUDGE'S OFFICE
POINTS AND AUTHORITIES IN OPPOSITION TO MOTION
TO DISMISS OF STATE BOARD OF EQUALIZATION

DOCUMENT TITLE: PLAINTIFF'S REQUEST FOR ORAL

ARGUMENT

PARTY SUBMITTING: SUELLEN FULSTONE ‘

DATE SUBMITTED: 3/4/04

SUBMITTED BY: JB

DATE RECEIVED JUDGE'S OFFICE:
REPLY IN SUPPORT OF MOTION TO DISMISS

DOCUMENT TITLE: MOTION TO DISMISS -
PARTY SUBMITTING: JOSHUA HICKS

DATE SUBMITTED: 3/5/04

SUBMITTED BY: JB

DATE RECEIVED JUDGE'S OFFICE:
REQUEST FOR ORAL ARGUMENT



CaseID: CV03-06922

3/17/2004 3795
3/19/2004 3860
3/29/2004 3105
3/30/2004 $200
3/30/2004 $200
3/30/2004 S200
3/30/2004 S200
4/7/2004 1250
5/10/2004 D845
5/18/2004 D840
6/2/2004 3060
6/4/2004 2540
6/4/2004 S200
6/4/2004 F220
6/10/2004 - $2515
6/10/2004 1310
6/10/2004 2547
6/11/2004 1350
6/11/2004 1365

Case ‘rlptlon :VILLAGE LEAGUE; ETAL V.EPT OF TAX; ETAL

Case Type: GENERAL CIVIL Initial Filing Date:
Reply... REPLY IN SUPPORT OF MOTION TO DISMISS OF STATE
BOARD OF EQUALIZATION )
Request for Submission DOCUMENT TITLE: MOTION TO DISMISS OF STATE
BOARD OF EQUALIZATION

Ord Granting ...

Request for Submission Comp
Request for Submission Comp.
Request for Submission Comp.
Requesf for Submission Comp.

Application for Setting

Vacated
Under Advisement

Ord Granting Mtn ...

Notice of Entry of Ord
Request for Submission Comp.
Decision‘With Hearing
$Notice/Appeal Supreme Cour
Case Appeal Statement
Notice of Filing Costs/Appeal

Certificate of Clerk
Certificate of Transmittal

PARTY SUBMITTING: GREGORY ZUNINO

DATE SUBMITTED: 3/22/04

SUBMITTED BY: JB
DATE RECEIVED JUDGE'S OFFICE:

1/ 13/2003

ORDER GRANTING REQUEST FOR ORAL ARGUMENT, .

TRIAL 5/11/04 10:00 A,M. OR
#2 TRIAL 5/18/04 10:00 A.M.

MOTION TO DISMISS

ORDER GRANTING MOTIONS TO DISMISS -
DEFENDANTS' MOTIONS TO DISMISS SHOULD BE
GRANTED IN THEIR ENTIRETY AS TO ALL '
DEFENDANTS.

NOTICE OF DEPOSIT OF CASH IN LIEU OF BOND FOR
COSTS ON APPEAL
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CODE NO. - 3060

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE |

VILLAGE LEAGUE TO SAVE INCLINE
VILLAGE, INC., a Nevada non-profit v
corporatlon on behalf of its members and Case No.- CVO3 06922
others similarly situated,
Plaintiff, -Dept. No. 7

VS.

STATE OF NEVADA on relation of its
DEPARTMENT OF TAXATION, the NEVADA
STATE TAX COMMISSION, and the STATE
BOARD OF EQUALIZATION WASHOE
COUNTY; ROBERT MCGOWAN WASHOE
COUNTY’ ASSESSOR; BILL BERRUM
WASHOE COUNTY TREASURER

Defendants,

ORDER GRANTING MOTIONS TO DISMISS

.PIalntlﬁ‘ is a nonprofit membership orgamzatlon that clalms rts members .‘
consist of the owners of approxrmater 6,700 parcels of reaI property Iocated in Incllne o |
V|IIage and CrystaI Bay, Nevada. Plalntrﬁ‘ claims that property taxes assessed on the ~
members’ real property in 2003 far exceed the property taxes assessed on other reaI
property Wlthm the County Specifically, Plaintiff claims that whlle property taxes have rlsen o
by approxnmately 2.5% on average in Washoe County; real property 'taxes._at In_xclme ahd; I

Crystal Bay have risen by an average of 31%, and in some individual o_ase's as.jhi_gh,as -

400%. In addition, these amounts are.f.ar out of proportion to real prop'erty.taxes_;p_aid__byz'__'_f-’;_'~v} T
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Douglas County residents of property that is the same or similar to those s\_i_'tuated in Washoe | 3

Couvnty. :
Plalntlff brought this class action for rellef requestlng a declaratlon from the 'f |
court that the specific methods used by the Washoe County- Assessor S Oft" ce to assess '

real property in Incline Vlllage and Crystal Bay are illegal, dlscrlmlnatory, and

»unconstltutlonal Thus as a result of this i lmproper methodology Plalntlff alleges the

property values in these areas were overvalued in companson to other propertles in
Washoe County Further Plarntlff asks the Court to declare that Defendant State Board of

Equallzatlon and the State Department of Taxatlon failed to equalrze the assessments made | |

|| on property located in Douglas County and Washoe County as constitutnonally requtred and A

have thus failed in the|r statutory and constitutionally mandated dutles Addrtlonally; Plalnt|ff N
alleges that the notice of the property tax assessments g|ven by Washoe County do not

meet the Due Process requirements of both the Nevada and United States Constltutlons

Finally, on behalf of its members, Plaintiff seeks tax refunds in the amounts equal_to v,the_ -

‘over assessed amounts paid and damages based on the invalid and 'unconstitutionaltaxes

assessed.

Defendants Washoe County, the State Board of Equallzatlon the Nevada Tax 1

Commission and Nevada State Board of Taxation (coIIect|ver Defendants ) have each

separately moved for dismissal of the entire action pursuant to NRCP 12(b)(5) argu|ng that ’

Plalntlff has failed to state a claim upon which relief can be granted Defendants argue that \

this case should be dlsmlssed because the Plaintiff's members falled to exhaust aII- ’
admlnlstrative remedies. prowded in the Nevada ReV|sed Statutes for the chaIIenglng of
property assessments and taxes and are therefore precluded from brlnglng th|s actron |n "f A

District Court. Plaintiff opposes each motion to dlsmlss Whlle Plalntn‘f adm|ts that the :
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admlnlstratlve remedles were not exhausted, Plaintiff argues that lt is excused from { 3
exhaustlng the admlnlstratrve remedies based on recognlzed exceptlons to that rule of Iaw

The Court having consldered the pleadings and oral argument of counsel

'fnds as follows A motlon to d|sm|ss for fallure to state a cIalm for rellef wrlt onIy be granted

-if it appears toa certainty that ptalntrff is entitled to no relief under any set of facts Wthh

could be proved in support of the claim. NRCP 12(b)(5); Zalk Josephs Co V. Wells Carqo

Inc., 81 Nev. 163 170 (1965). In consuderlng a motlon to dlsmlss the court must accept all 10 DU

allegations of the complaint as true Haertel v. Sonshlne Carpet Co 102 Nev. 614 615

(1986). In addition, the court must construe the pleadlng Ilberally, drawmg farr mferences in.

favor of the non-moving party Simpson v. Mars, Inc., 113Nev 188, 190 (1997).:

Plarntlff’s cIalms are based on allegations of overvaluatlon of the property
owned by Inclme Village and Crystal Bay property owners in relatlon to other property
ownersin Washoe and Douglas counties. Based on these clalms the NevadaRevnsed
statutes provrde a detailed means for challenging the over: assessment of taxes through
admlnrstratlve remedles See NRS 361 .355; NRS 361. 356; NRS 361 360 NRS 361 420.

- Ordinarily, a taxpayer must exhaust admlnrstratrve remedles before,seek_rng t

judicial relief. County of Washoe v. Golden Road Motor Inn, Inc., ‘105~..Nev"._ 402 403 (1989)." ;
Failure to do ‘so deprives the district court of subject matterjurisdiction. Id. at403—404; In

addition, if a statutory scheme exists for the overpayment of taxes erroneously coHected

that procedure must ordinarily be followed before commencing suit. State of Nevada V.
Scotsman, 109 Nev. 252, 255 (1993).

However there are exceptions to the “exhaustion doctrine”. 'F'irst the :diStric't B

~court is not be deprived of jurisdiction where issues relate solely to the mterpretatlon or

constltutlonallty of a statute. Id. In addition, the ex_haustlon doctrine” 'does not apply where
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the initiation of administrative proceedings would be futile. Id.

As to the first exception a district court would not be deprived of Jurisdiction for

the sailure to exhaust administrative remedies when the issues presented relate solely to the :

|nterpretat|on or constitutlonallty of a statute. Id However s|mply provrdlng a constitutional

challenge to a statute or provision is not sufficient to avoid the reqwrement of exhaustion.: .
Thus, when a statute is attacked on its face, or in other words the claimis thatvthe statute. as
enacted is unconstitutional an agency determination on th|s point would rarely a|d the. court

in resolving the issue and accordlngly exhaustion would not be requ|red Malecon Tobacco B

Inc. v. State of Nevada, 59 P. 3d 474, 476 (Nev. 2002). However, when the taxpayer does::

not challenge that the statute is unconstitutional ,but rather the statute has been applied :

-unconstitutionally to them, this is a matter which is properly resolved by the agency. Id. R

These determinations inherently require a factual context and theagency is inthe best -~ -

position, through its experience and expertise, to make such factual:findings. Id- 'Thus,f- |n '

these cases, there is not an exception to the exhaustion doctrine merely bec'ause a '
constitutional claim is made. | ‘ |

“The Court finds that Plaintiff does not challenge the constitutionality of any
statutory provision or administrative rule. The claims do not challenge whether Wash.oe_
County has the constitutional authority to make such ass:essments. orto le\"/y‘taxe_s'_ on_the_ S

'property Rather, Plaintiff challenges the manner, methods, and ultimate conclusions made :

by the Washoe County Assessor in relation to the taxable value made on these properties

For example, Plaintiff claims it was improper to. utilize “view classmcatlons”‘and-the time

value” and “allocation” methods to determine the valuation of these properties thus arguing,,- A

these actions are inconsistent and arbitrary. Plaintiff claims these actions vrolate equal

protectlon and due process However, these are the types of claims that would inherently
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require factual determinations and context to determine if in fact the us}e’of these ’methods A

-and other valuation classifications are improper as guidelines and provisions available to - -

county asseesors for the valuation of property, and thus being Uncon'stitutionaliy a‘pplied.:: o
Accordingly, this exception to the exhaustion requirement does not apply to the instant - .
case. '

Furthermore, the Court does not agree that the utilization of the adminiStrative

.remedies would be futile under the circumstances. The local and state entlties that would be

‘required to hear any such challenge to these assessments are partlcularly able to make

these determlnatlons due to their expertise and knowledge of the subject matter |nvolved
Furthermore, the mere fact that there may be many claimants with similar clalms of
overvaluation does not excuse the use of the administrative process, as one~«'s'ucces‘sfulb;:
challenge to these methods would arguably correct thealleged impermislsible'}\‘/aluation
methods. Accordingly, the exhaustion of administrative remedies would not bé, fu‘tiIeZUnd‘er o
this exception. | : S
Plaintiff has failed to exhaust the administrative remedies:as- reqUired ‘Under ’_ o
NRS 361.355 et. seq. Therefore this failure precludes Plaintiff from bringing any actlon
based on the overvaluation of the properties involved as to all named Defendants NRS
361.410(1). Accordingly, Defendants’ Motions to Dismiss shouldbe GRANTED‘in_thei'r
entirety as to all Defendants. |

IT IS SO ORDERED. . N i |
' DATED: This__ & day of Jowe 2004,

@iiiﬁ@w

DISTRICT JUDGFE
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CERTIFICATE OF SERVICE BY MAILING

‘Pursuant to NRCP 5(b), | hereby certify that | am an employee: of the Second JUdICIal' . .

District Court,-in and for the County of Washoe; and that on this 2 day ofJune .

2004, | depostted in the County malllng system for postage and malllng wnth the Unlted

States Postal Service in Reno, Nevada, a true and correct copy of-the attached document -

addressed as follows: -

Suellen Fulstone, Esq.
Woodburn and Wedge
6100 Neil-Rd., Suite 500
Reno NV 89511

Gregory L. Zunino

Senior Deputy Attorney General
100 N. Carson St.

Carson City, NV 89701 4717

Il Joshua J. Hicks

Deputy Attorney General
100 N. Carson St.
Carson City, NV 89701 4717

Gregory R. Shannon
Deputy District Attorney |
Civil Division

m) /A‘(f}%
KIM DRIGGS . '

Admlnlstratlve Assnstant |
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GREGORY R. SHANNON
Deputy District Attorney
Nevada State Bar Number 612
P. O. Box 30083

Reno, NV. = 89520-3083

(775) 337-5700

ATTORNEY FOR WASHCE COUNTY

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

* k %

VILLAGE LEAGUE TO SAVE'INCLINE
ASSETS, INC., a Nevada non-profit

corporation, on behalf of its Case No. CV03-06922
members, and others similarly : R ' '
situated, _ ‘ : Dept. No. 7
Plaintiffs,
vs.

STATE OF NEVADA, on relation of its
DEPARTMENT OF TAXATION, the NEVADA
TAX COMMISSION, and the STATE BOARD
OF EQUALIZATION; WASHOE COUNTY;
ROBERT MCGOWAN, WASHOE COUNTY
ASSESSOR; BILL BERRUM, WASHOE
COUNTY TREASURER,

Defendants.

/

- NOTICE QOF ENTRY OF ORDER

To: VILLAGE LEAGUE TO SAVE INCLINE ASSETS, INC. gnd'iﬁs;'f;
attorney of record | ;' ;
Pleasértaké notice that an Order‘in the abovéfeﬁti§1§q ""‘
/!
/!




10
11
12
13
14
15
16
17

18

© 19

20
21
22
23
24

25

26

matter was entered on June 2, 2004. A copy of that order is -

attached.

Dated this %

day of June, 2004.

RICHARD A. GAMMICK
District Attorney -

bbBy:ZQNN;mNMI

GREGORY H. SHANNON*““-\\
Deputy. District Attorney
P. O. Box 30083 o
‘Reno, NV  89520-3083 "
(775) 337-5700

ATTORNEYS FOR WASHOE COUNTY
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,others similarly situated,

IN THE SECOND JUDICIAL DISTRICT COURT OF THE. STATE OF NEVADA SR E
IN AND FOR THE COUNTY OF WASHOE o

* kK

VILLAGE LEAGUE TO SAVE INCLINE .

VILLAGE, INC., a Nevada non-profit o Lk
corporation, on behaif of its members, and - Case No. CV03-06922

Plaintiff, Dept. No. 7
Vs, -

STATE OF NEVADA on relation of its
DEPARTMENT OF TAXATION, the NEVADA
STATE TAX COMMISSION, and the STATE
BOARD OF EQUALIZATION WASHOE
COUNTY; ROBERT MCGOWAN WASHOE
COUNTY ASSESSOR BILL BERRUM

' WASHOE COUNTY TREASURER

Defendﬁa nts, )

- ORDER GRANTING MOTIONS TO DISMISS

Plaintiff is a nonprofit membership organization that claims its members .

consist of the owners of approximately 6,700 parcels of real property _iocated, in incline
Village and Crystal Bay; Nevada. Plaintiff claims that property taxes assessed on the

members’ real prbperty in 2003 far exceed the property taxes assessed on otherreal. . -

property within the County. Specifically, Plaintiff claims that while proper’cytax’es ~h‘ave risen ‘- .

by approximately 2.5% on average in Washoe County, real property taxes at lncline and.
Crystal Bay have rlsen by an average of 31%, and in some individual cases as hlgh as -

400%. In addmon these amounts are far out of propomon to real proper’cy taxes pald by
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Douglas County residents of property that is the same or similar to those‘sltuat_e_d in Washoe | -

County.

 Plaintiff brought this class action for relief requesting a declaration from the

court that the speciﬁc methods used by the Washoe County Assessor’s Ofﬁce to 45568S o

real property in Incline Vlllage and Crystal Bay are illegal, dlsorlmlnatory, and -

\unconstltutronal Thus asa result of this |mpr0per methodology, Plalntn‘f alleges the o

property values in these areas were overvalued in oompanson to other propertres ln _ B
Washoe Couaty F“rther Plalnt'ff asks the Court to declare that Defendant State Board of

Equallzatron and the State Department of Taxatlon falled to equalize the assessments made

on property looated in Douglas County and Washoe County as oonstrtutronally requrred and

have thus talled in their statutory and constitutionally mandated duties. Addltlonally Plalntiffs

alleges that the notice of the property tax assessments glven by Washoe County do not

meet the Due Process requrrements of both the Nevada and Unrted States Constrtutrons U

Flnally, on behalf of its members, Plaintiff seeks tax_refunds in the amounts equal to the |
over assessed amounts paid and damages based on the ln\_/alid and un‘constltutlonal taxes
assessed. o ek
Defendants Washoe County, the State Board of-'quualizatlon, the Nevavda Tax .,
Commission and Nevada State Board of Taxation (collectively “Defendants”) have ’eaoh
separately moyed for dismissal of the entire action pursuant to NRCP 12(b)(5) a'rguing that
Plalntlff has failevvd to state aolaim upon which relief can be granted Defend'ants argue that
this case should be dismissed because the Plaintiff's members failed to exhaust all |
admlnlstratlve remedres provrded in the Nevada Revrsed Statutes for the challenglng of

property assessments and taxes and are therefore precluded from brlnglng thrs aotlon rn

District Court. Plaintiff Opposes each motxon to dlsmlss Whlle Plarntn‘f admlts that the ‘. S
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| admlnlstratrve remedles were. not exhausted Plalntlff argues that lt is excused from

exhaustlng the administrative remedles based on recognlzed exceptlons to that rule of law :
.The Court havmg considered the pleadlngs and oral argument of counsel

finds as follows. A motion to dismiss for failure to state a claim for rellef wrllonly be grant_ed o

ifit appears to a Certainty that plaintiff is entitled to no relief under any set of facts"whlch' o

could be proved in support of the claim. NRCP 12(b)(5); Zalk Josephs Co v Wells Carqo

lnc 81 Nev. 163 170 (1965). In consldenng a motion to dlsmlss the court must accept all :

allegations of the complaint as true. Haertel v. SonshlneCarpet Co.,tO?_ Nev. 6t4,' 615 i o

(1986). In addition, the court must'construe the pleading llberally drawing falrlnfere'nce_svfln,f

favor of the non- movrng party Slmpson V. Mars Inc 113 Nev. 188 190 (1997)
Plarntrﬁs claims are based on allegations of overvaluatlon of the property
owned by Incline Village and Crystal Bay property owners in relatron to other property
owners in Washoe and Douglas countres Based on these clalms the Nevada Revrsed
statutes provrde a detailed means for challengrng the over assessment of taxes through
administrative remedies. See NRS 361.355; NRS 361 356 NRS 361. 360 NRS 361 420

Ordlnanly, ataxpayer must exhaust administrative remedles before seeklng

vJudrClal rellef County of Washoe V. Golden Road Motor lnn lnc ‘IO5 Nev. 402 403 (1989)..‘;'

"Fallure to do so deprives the district court'of subject matter'Junsorctlon- id. at 403—404.lnv

addltlon ifa statutory scheme exists for the overpayment of taxes erroneously collected

: -that procedure must ordinarily” be followed before commencmg suit. State of Nevada V.

Scotsman, 109 Nev: 252, 255 (1993).
However there are éxceptions to the “exhaustion doCtrlne” First, ‘the dlstrl‘c’t’ ‘
court is not be deprrved ofJurlsdlctlon where issues relate solely to the lnterpretatlon or. .

constitutionality ofastatute. ﬁ ln addition, the ° exhaustron doctrlne does. not apply where B
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the lnltlatron of admlnlstratlve proceedlngs would be futlle ld

As to the ﬁrst exceptlon a dlstnct court would not be depnved ofJurlsdlctlon for
the failure to exhaust admlnlstratlve remedies when the issues presented relate solely to the

rnterpretation or constltutlonallty of a statute Id. However, slmply prowdlng a constltutlonal

challenge to a statute or provrslon is not sufficient to avoid the- requrrement of exhaustlon .
}Thus when a statute is attacked on lts face or in other words the clalm lS that the statute as

“enacted is unconstitutional an agency determlnatlon on this point would rarely ald the court g

in resolvmg the issue and accordingly exhaustlon would not be requ1red l\/lalecon Tobacco

nc. v. State of Nevada 59 P. 3d 474 476 (Nev. 2002). However, when thetaxpayer does .

not challenge that the statute is unconstltutlonal but rather the statute has been applled

'unconstltutlonally to them this is a matter which is properly resolved by the agency ld

These determinations lnherently require a factual context and the agency is in the best

position, through its expenence and e,\pertlse to make such factual ﬁndrngs ld Thus in-

| these ca_ses,there is not an exception to the exhaustion doctnne merely'because a’ ‘

constl‘tutlonal claim is made.

The Court finds that Plaintiff dOes not challenge the co.nstit.'u,ti’onality vofany
statutory p'_royislon or adminlstratlve rule. The claims do-not challenge Whether;vWashc_)ie"*
County has the constitutional authority to make such assessments or to levy tax'es,on the
property. 'Rather, Plaintiﬁ challenges the manner; methods,_‘a'n’d vultimate ’conclusions mad.e"
by the Washoe County Assessor in relation to the taxable value made’onthese properties. ‘
For example Plaintiff clalms it was improper to utilize * vrew classifications” and the ! tlme

valug’ and allocatlon methods to determlne the valuatlon of these propertles thus argumgf;

~these actions are mconsrstent and arbltrary Plalntrff claims these actions wolate equal

protectlon and due process However these are the types of claims that would lnherently S
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requrre factual. determlnatlons and context to determine if in fact the use ofthese methods- :
and other valuation classlﬂcatlons are rmproper as gurdellnes and provrsrons avallable to |
county assessors for the valuatlon of property, and thus being unconstltutlonally applled
Accordingly, this exception to the exhaustlon requrrement does not apply to: the _1_n_stant_. |
case. | | IR
Funhe"rmore the Court does not agree that‘th}e} utilization of the‘a‘dmlnlStrati\)e.'~ |
remedies would be futile under the clrcumstances The Iocal and state entltles that would be
requrred to hear any such challenge to these assessments are partlcularly able to make N
these determlnatlons due to their expertlse and knowledge of the subJect matter lnvolved
Furthermore the mere fact that there may be many claimants wrth similar clalms of ‘

overvaluatlon does not excuse the use of the admrnlstratlve process as. one. successful

'ohallenge to these methods would arguably correct the alleged lmpermlssmle valuatron

methods Accordlngly the exhaustion of administrative remedies Would not be futlle under SR

this exceptlon.:

Plaintiff has failed to exhaust the administratlve remedies as reduired_,under :
NRS 361.355 et. seq. Therefore, this failure precludes Plaintiff from brinoi'ng anyactio'n ‘
based on the overvaluation of the prOpertres involved as to all named Defendants NRS R
361.410(1). Accordingly, Defendants’ Motions to D|sm|ss should be GRANTED in therr
entirety as to all Defendants. | | L

IT IS SO ORDERED. | L e
- . DATED: This A day of JOW(—( . 52004

lml@au

DlSTRlCT JUDGE |




CERT]FICATE OF SERVICE BY MAIL!NG

Pursuant to NRCP 5(b), | hereby certify that | am an employee of the Second JudIClal»

Distvriot Court, in and for the County of Washoe; and that on this _%___ day ofJune

2004, | deposited in the County. malhng system for postage and mailing Wltn the Unlted

States Postal Service in Reno, Nevada a true and Correot copy of the attaohed document

addressed as follows:

Suellen Fulstone, Esg.
Woodburn and Wedge
6100 Neil Rd., Suite 500
Reno, NV 89511

Gregory L. Zunino :
Senior Deputy Attorney General
100 N. Carson St.

Carson City NV 89701-4717

Joshua J. Hicks

Deputy Attorney General

100 N. Carson St.

Carson Clty NV 89701 4717

Gregory R. Shannon
Deputy District Attorney
Civil Division.

N s
KIMDRIGGS -
Administrative Assistant
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CERTIFICATE OF SERVICE BY MAIL

Pursuant to NRCP 5(b), I certify that I am an - -
empléyée:oftthe Office of the District_Atthney of Washoe
COUHtYI'Over the age of 21 years and not a party to nor

interested in the within action. I certify that on this-datek,;

Iz deposited for.mailing in the U. S. Mails, withfpostage3fqllyiu

prepaid, a true and correct copy of the foregoing Notice of

vEntry of Order ih_an‘envéiope addressed to the‘félléwiﬁg=fp$[j; 

.Suellen Fulstone, Esqg.
Dale Ferguson, Esqg.
Woodburn and Wedge

6100 Neil Road, ‘Suite 500
Reno, NV 89511 '

Gregory L. Zunino _
Senior Deputy Attorney General
100 N. Carson Street’

Carson City, NV 89701-4717

Joshua J. Hicks :
Deputy Attorney General
100 N. Carson Street
Carson City, NV 89701-4717

Dated this L*HL/day of June, 2004.

Abtictuac




- CASE NO. CV03-06922 S VILLAGE LEAGUE et al. vs. DEPT OF TAX et al.

' DATE, JUDGE

- OFFICERS OF , .

- COURT PRESENT ' APPEARANCES-HEARING

- 05/18/04 - ORAL ARGUMENTS ‘ A

- HONORABLE Greg Shannon, Esq., was present in Court on behalf of Defendant Washoe County
PETER I - Greg Zunino, Esq., was present in Court on behalf of Defendant State Board of '
BREEN Equalization:
DEPT.NO. 7 Josh Hicks, Esq., was present in Court on behalf of Defendants Nevada Department of
K. Oates Taxation and Nevada Tax Commission.

(Clerk) Suellen Fulstone, Esqg. and Dale Ferguson, Esq. were present in Court on behalf of .

- C. Brown Plaintiff Village League et al. MaryAnne Ingemanson, on behalf of Plaintiff, was also
(Reporter) ' present in Court. o

10:08 a.m. — Court convened wuth Court and counsel present. I

~ Counsel for Defendant Washoe County addressed the Court and argued:in support of
the Motion to Dismiss. ‘
Counsel for Defendant State Board of Equallzatlon addressed the Court and argued in
support of the Motion to Dismiss. L
Counsel for Defendants Nevada Department of Taxation and Nevada Tax CommlsSIOn ‘
addressed the Court and argued in support of the Motion to Dismiss. -
Counsel for the Plaintiff addressed the Court and argued in opposition to the Motlon to
Dismiss, and further moved to amend Plaintiff's Complaint.
The Court inquired of counsel for Defendant Washoe County, who in turn responded and .
presented his final argument in support of the Maotion. .
Counsel for Defendant State Board of Equallzatlon presented his final repIy in support of .
the Motion.
Counsel for Defendant Nevada Department of Taxatlon and Nevada Tax CommlsS|on
added nothing further.
COURT ORDERED: Motion to Dismiss TAKEN UNDER ADV!SEMENT
11:12 a.m. — Court stood in recess.
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA- |
IN AND FOR THE COUNTY OF WASHOE ,

VILLAGE LEAGUE TO SAVE INCLINE
VILLAGE ASSETS, INC.,

Appellant, Case No. CV03-06922
| Dept. No. 7

VS.

THE DEPARTMENT OF TAXATION, THE

NEVADA STATE TAX COMMISSION, THE

STATE BOARD OF EQUALIZATION, WASHOE

COUNTY, ROBERT MCGOWAN, WASHOE

COUNTY ASSESSOR, and BILL BERRUM,

WASHOE COUNTY TREASURER,
Respondents,

_ CERTIFICATE OF CLERK -
| hereby certify that the enclosed documents are'certified'copies of the crigihal

pleadings on file with the Second Judicial District Court, in accordance with the

Revised Rules of Appellant Procedure Rule D(1).

Dated: June 11, 2004 ' ‘ Ronald Longtin, Jr., Court Clerk|

By/}/{j@ém

Cathy Kepler, Appeals Clerk
(775) 328-3114
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RONALL A. LPRGTIN. IR,
B‘{(_:

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

VILLAGE LEAGUE TO SAVE INCLINE ' o o .
VILLAGE ASSETS, INC., ' Case No. CV03?06922

VS. Appellant, - Dept.No. 7

THE DEPARTMENT OF TAXATION, THE

NEVADA STATE TAX COMMISSION, THE

STATE BOARD OF EQUALIZATION, WASHOE

COUNTY, ROBERT MCGOWAN, WASHOE

COUNTY ASSESSOR, and BILL BERRUM,

WASHOE COUNTY TREASURER,
Respondents,

CERTIFICATE OF TRANSMITTAL
| hereby certify that the enclosed Notice of Appeal and other required documents
(certified copies), were delivered to the Second Judicial District Court mailroom

system for transmittal to the Nevada Supreme Court.

Dated: June 11, 2004 “Ronald Longtin, Jr., Court Clerk|

By:ww

Cathy Kepler, Appeals Clerk
(775) 328-3114 |




