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IN THE SUPREME COURT OF THE STATE OF NEVADA
% sk sk sk ok sk ok ok ok oK -
ROBERT YBARRA, JR,,
|  Appellant, Case No. 43981

VS.

E.K. MCDANIEL, WARDEN,

N N N N’ e’ et e et Nt et N s

ELY STATE PRISON, Etal., MAR 11 2005
Respondents. c@%@ﬁé‘ﬁ?&?‘?‘mm
DEPUTY CLERK ()

MOTION TO PERMIT APPELLANT TO FILE AN OPENING BRIEF
LONGER THAN THIRTY PAGES

Robert Ybarra, Jr., by his counsel, hereby moves to be allowed to file his operﬁng brief

which is sixty-seven pages in length.

This motion is based on NRAP 28(g), the following declaration and all papers aﬁd

pleadings on file herein.

Dated this 9" day of March, 2005.

Respectfully submitted,

FRANNY A. FORSMAN
Federal Public Defender

Michael Pesdetta (#2347) -
Assistant Federal Public Defender

Attorney for Appellant
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DECLARATION
Michael Pescetta declares as follows: v
1. [ am an attorney at law admitted to practice before this Court, employed as an Assistant

Federal Public Defender in the Capital Habeas Unit of the Federal Public Defender. This office

18 counsel for the appellant, Robert Ybarra, Jr.in Ybarra v. Wardeh, No. 43981.. |
2. The brief that we are filing as Mr. Ybarra’s counsel is sixty-seven pages in'llength 'and sets .
forth Mr Ybarra’s argument. | .,
3. We have made this brief as short as practicable. However, in order to provide this Court
with a fair opportunity to apply controlling legal principles to the facts bearing upon Mr..
Ybarra’s constitutional claims in this post conviction proceeding relating to a death sentence, we
found it necessary to exceed the thirty page limit. In our opinion, we cannot prat:ticably shorten
the brief without endangering Mr. Ybarra’s right to review of his constitutional claims. See 28
U.S.C. §2254(b) (1, 3). I have attempted to comply with the Court’s decisions requiring counsel

both to shorten arguments presented for purposes of extension, and to.provide “cogent”

supporting authority for arguments. Compare Hernandez v. State, 117 Nev. 463,7466-467, 24 |
P.3d 767 (2001), with Browning v. State, 120 Nev. __, 91 P.3d 39, 50, 53 (2004), State v. |
Haberstroh, 119 Nev. 173, 69 P.3d 676, 684 (2003). |

4. [ therefore request that this Court allow Mr. Ybarra to file the accompanying opening
brief.
5. I declare under penalty of perjury that the foregoing is true and correct and that this

declaration was executed on March 9, 2005 in Las Vegas, Nevada.
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on the 9™ day of March; 2005, Shc deposited in the
United States mail, postage prepaid, a true and correct copy of the foregoing MOTION TO
PERMIT APPELLANT TO FILE AN OPENING BRIEF LONGER THAN THIRTY
PAGES, addressed to counsel as follows: | | |

White Pine County District Attorney’s Office
Richard W. Sears, District Attorney

801 Clark Street, Suite 3

Ely, Nevada 89301

Brian Sandoval

Attorney General

Robert E. Wieland

Senior Deputy Attorney General
Criminal Justice Division

5420 Kietzke Lane, Suite 202
Reno, Nevada 89511

Defender




