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ROBERT YBARRA, JR., 

Appellant, 

vs. 

WARDEN, ELY STATE PRISON, 
E.K. MCDANIEL, ET AL. 

Respondents. 

Case No. 43981 

gi 
JUL 	2005 

• 	ORIGINAL 
IN THE SUPREME COURT OF THE STATE OF NEVADA 

* * * * * * * * * * 

REQUEST FOR EXTENSION OF TIME WITHIN WHICH TO FILE  
APPELLANT'S REPLY TO RESPONDENT'S ANSWER IN BRIEF  

Robert Ybarra, Jr., through counsel, requests an extension of time of thirty (30) days 

within which to file Appellant's Reply Brief, to and including August 24, 2005. 

This motion is based on Nev. R. App. P. 26(b), the attached declaration of counsel. 

Dated this 25t1  day of July, 2005. 

Respectfully submitted, 

FRANNY A. FORSMA. 
Federal PublicD_sgerde 

Michael Pesceita (#2347) 
Assistant Federal Public Defender 
330 South Third Street, #700 
Las Vegas, Nevada 89101 
(702) 388-6577 

Attorneys for Appellant 

/t- CEIVi 

JUL 27 205 
JANETTE M. BLOOM 

CLERK OF SUPREME courri 
_ DEPUTY CLERK 
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1 	 DECLARATION  

	

2 	Michael Pescetta declares are follows: 

	

3 	1. 	I am an attorney at law, admitted to the practice in the State of Nevada, employed 

4 as an Assistant Federal Public Defender in the Capital Habeas Unit of the Federal Public 

5 Defender, District of Nevada. The Federal Public Defender is counsel for the appellant, Robert 

6 Ybarra, Jr. in this matter. 

	

7 	2. 	Mr. Ybarra' s reply brief in this case is due to be filed July 25, 2005. An 

8 enlargement of time of thirty days, to and including August 24, 2005 is requested in order to 

9 allow counsel to complete the reply brief. 

	

10 	3. 	In addition to working on filings in other pending matters, I am responsible for 

11 supervising the work in all thirty-six capital cases in which this office is appointed. All of the 

12 work of this unit has been significantly complicated by the unanticipated resignations of three 

13 attorneys in this unit over the last two months. As a result of this dislocation, a significant 

14 number of the pending cases have had to be reassigned, and the remaining attorneys have had 

15 to work extended hours to familiarize themselves with the cases. My ability to work on the reply 

16 in this case has been significantly reduced by the amount of supervision this situation has 

17 required, as well as by this office's appointment in a complex and massive 450-box pending 

18 habeas matter, Homick v. McDaniel,  No. CV-N-99-299-PMP; by the necessity of additional 

19 work on our budget in light of Homick;  and by conduct of the hiring process necessary to replace 

20 the departing attorneys. In that connection, I have also been required to assume additional 

21 responsibility in cases, Bejarano v. Warden,  Nev. Sup. Ct. No. 44297, Milligan v. McDaniel,  No. 

22 CV-N-03-0097-HDM(VPC), Witter v. McDaniel,  No. CV-S-01-1034-RLH(LRL), Emil v.  

23 McDaniel,  No. CV-N-00-654-DWH-(VPC), and Bollinger v. McDaniel,  No. CV-S-98-1263- 

24 JBR(RLH), in which this office recently has been appointed or in which additional supervision 

25 is necessary because of the unanticipated resignation of an attorney in this office. 

26 	4 	This request is made in order to ensure that the reply filed on Mr. Ybarra's behalf 

27 will meet the ethical standard of representation counsel must provide to him, see Nev. Sup. Ct. 

28 Rule 151, and not solely for the purpose of delay or for any other improper purpose. In my 
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5. 	I declare under penalty of perjury that the foregoing is true and correct and that this 
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1 judgment, the terms of the state's answering brief require the filing of a reply brief. 
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3 declaration was executed on July 25, 2005 in Las Vegas, Nevada. 



1 	 CERTIFICATE OF SERVICE  

2 	The undersigned hereby certifies that on the 25 th  day of July, 2005, she deposited in the 

3 United States mail, postage prepaid, a true and correct copy of the foregoing REQUEST FOR 

4 EXTENSION OF TIME WITHIN WHICH TO FILE APPELLANT'S REPLY TO 

5 RESPONDENT'S ANSWER TO OPENING BRIEF, addressed to counsel as follows: 

6 
White Pine County District Attorney's Office 
Richard W. Sears, District Attorney 
801 Clark Street, Suite 3 
Ely, Nevada 89301 

Brian Sandoval 
Attorney General 
Robert E. Wieland 
Senior Deputy Attorney General 
Criminal Justice Division 
5420 Kietzke Lane, Suite 202 
Reno, Nevada 89511 

7 

8 

9 

10 

11 

12 

ee of the Federal Public Defender 

4 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


