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1 I. STATEMENT OF FACTS AND STATEMENT OF THE CASE 

2 	Appellant Robert Ybarra, Jr., was convicted of first degree murder and sentenced to death 

3 by a jury in White Pine County in 1981. This appeal is from the dismissal of his petition for writ 

4 of habeas corpus by the Seventh Judicial District Court. 16 AA 3363. 1  

5 	On October 6, 1979, the state filed a complaint charging petitioner Robert Ybarra, Jr. with 

6 first-degree murder, first-degree kidnaping, battery with intent to commit sexual assault and •  

7 sexual assault. Mr. Ybarra was held to answer in the Seventh Judicial District Court in and for 

8 the County of White Pine, Nevada. 

9 	On March 31, 1980, when Mr. Ybarra's jury trial commenced, he moved the court for a 

10 change of venue, which was denied. Mr. Ybarra appealed the denial of the motion for change 

11 of venue to this Court, and on October 8, 1980 this Court affirmed the decision of the trial court. 

12 14 AA 3046. 

13 	On September 9, 1980, trial counsel filed a motion for a psychiatric evaluation. On 

14 September 22, 1980, a hearing was held on the motion, and the trial court found that a question 

15 existed as to Mr. Ybarra' s competence to stand trial and appointed two psychiatrists to examine 

16 petitioner. A decision and order were filed November 19, 1980, transferring Mr. Ybarra to the 

17 Lake's Crossing facility until such time as he had sufficient present ability to consult with his 

18 lawyer with a reasonable degree of rational understanding. An order for his return was filed 

19 March 2, 1981, and the Court later determined, without a hearing, that Mr. Ybarra was 

20 
'References to "AA" are to the appellant's appendix to the opening brief. "RT" references are 

to the reporter's transcript of the trial proceedings and "EH" references are to reporter's transcript of the 
evidentiary hearing on the post-conviction proceedings. These materials remained before the district 
court as part of the continuation of the proceedings in Mr. Ybarra's case. 

Counsel has attempted to comply with this Court's decision in State v. Haberstroh, 119 Nev. 173, 
69 P.3d 676, 680-681 (2003), by including only the documents filed in the current habeas proceeding 
in the appendix. Since the district court did not conduct any hearing on the petition before dismissing 
it, the allegations of the petition must be taken as true for the purpose of including the references to the 
records of the previous proceedings. See p. 9, below. Because of the position of the state in the federal 
proceedings, that the federal petition was unexhausted because of the attachment to it of all of the 
exhibits, presented to the court below, appellant has included all of the petition exhibits in the appendix. 
The records of the previous proceedings remain available for this Court's review pursuant to Nev. R. 
App. P. 10(a)(1), 11(a). 
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competent to stand trial. Mr. Ybarra then changed his plea to include a plea of not guilty by 

2 reason of insanity. 

3 	On June 9, 1981 the trial resumed. Prior to proceeding with the trial, the district court 

4 conducted a perfunctory supplemental voir dire of the jury. On June 24, 1981, the jury found 

5 Mr. Ybarra guilty on all four counts, and he was sentenced on the non-capital counts. RT 1265- 

6 1267. A penalty hearing was conducted to determine Mr. Ybarra's sentence for the first degree 

7 murder conviction. The jury sentenced Mr. Ybarra to death. 14 AA 3081. 

8 	Mr. Yban-a appealed his conviction and sentences on July 28, 1982. 2  On March 3, 1982, 

9 this Court affirmed the conviction and sentence. Ybarra v. State, 100 Nev. 167, 679 P.2d 797 

10 (1984). Rehearing was denied on July 27, 1984, and certiorari was denied on February 25, 

11 1985. 470 U.S. 1009 (1985). 

12 	On March 19, 1985, Mr. Ybarra filed a proper person petition for post-conviction relief 

13 in the Seventh Judicial District Court, which included several claims for relief based on 

14 violations of the Nevada Constitution and the federal Constitution. 18 AA 3847. On July 9, 

15 1986 the district court denied post-conviction relief, 18 AA 3385, and this Court affirmed the 

16 denial on January 21, 1987. Ybarra v. State, 103 Nev. 8, 731 P.2d 353 (1981). 

17 	On March 16, 1987, Mr. Ybarra filed a petition for writ of habeas corpus in federal 

18 District Court, and on February 29, 1988, the district court dismissed the first federal petition 

19 for writ of habeas corpus without prejudice. 

20 	On March 10, 1988, Mr. Ybarra filed a petition for writ of habeas corpus in the Seventh 

21 Judicial District Court, which was denied on December 30, 1988. On March 3, 1989, Mr. 

22 Ybarra appealed the district court's denial of the writ of habeas corpus. This Court dismissed 

23 
2The following issues were raised in the opening brief on direct appeal: whether Nevada's M'Naughten rule is an 

improper test for determining criminal responsibility; whether it is a violation of due process of law to require appellant to 
assume the burden of proving insanity; whether the trial court improperly admitted an autopsy photo of the deceased; whether 
the trial court erred in not dismissing counts III and IV of the information because of lost evidence; whether the trial court 
erred in admitting appellant's prior conviction at the penalty hearing; whether the trial court erred in making the life sentences 
consecutive. The following issues were raised in the Supplemental Brief: whether NRS § 2.090(2), as it was in effect in April 
1980, was unconstitutional; whether NRS § 200.033 (8) is unconstitutionally vague as applied in this case; whether Jury 
Instruction number Six impermissibly shifted the burden of proof to Mr. Ybarra. 
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the appeal on June 29, 1989. 20 AA 4229. 

On August 14, 1989, Mr. Ybarra filed a habeas petition in the federal district court. On 

March 31, 1993, the district court ordered that the petition for writ of habeas corpus and 

statements of additional claims be dismissed without prejudice. 

On April 22, 1993, Mr. Ybarra filed a petition for post-conviction relief in the Seventh 

Judicial District Court, which was followed by a supplemental petition for post- conviction relief 

and request for an evidentiary hearing on February 3, 1995. 3  20 AA 4241. On August 17, 1998 

the district court dismissed the supplemental petition for writ of habeas corpus. Mr. Ybarra filed 

a notice of appeal on December 24, 1998. 4  The appeal was dismissed by this Court on July 6, 

1999, 21 AA 4529, and certiorari was denied on February 28, 2000. 528 U.S. 1191 (2000). 

On July 28, 2000, Mr. Ybarra filed a pro se petition of writ of habeas corpus in the United 

States District Court for the District of Nevada, case number CV-N-00-233-ECR(RAM). On 

October 10, 2000, the Federal Public Defender for the District of Nevada was appointed as 

counsel for the federal habeas petition, case number CV-N-00-233-ECR(PAM). On September 

20, 2002, an amended petition for writ of habeas corpus by a person in state custody, which 

remains pending. 

On March 6, 2003, Mr. Ybarra filed a petition for writ of habeas corpus in the Seventh 

3The following claims were raised: The supplemental petition for writ of habeas corpus presented 
several constitutional questions of law in fact: therefore, it was error to summarily dismiss the 
supplemental petition for writ of habeas corpus without an evidentiary hearing; the jury separation of 
more than fourteen months denied the appellant due process of law; pursuant to NRS 34.810, Robert 
Ybarra can demonstrate ineffective assistance of counsel and other valid reasons for "cause" and 
"prejudice"; therefore, procedural default is overcome; an evidentiary hearing is required to determine 
the issues raised by Riggins v. Nevada;  Under NRS 34.726, "good cause" exists for the delay; Pursuant 
to Nrs 34.800, the petition is based upon grounds which Robert Ybarra could not have had knowledge 
by the exercise of reasonable diligence before the circumstances prejudicial to the state occurred and 
Robert Ybarra can demonstrate a fundamental miscarriage of justice. 

'The following claims were raised: Petitioner's conviction and sentence are invalid because he 
was deprived of his state and federal constitutional rights to effective assistance of counsel; The 
conviction and sentence were imposed arbitrarily and under the influence of passion and prejudice and 
in violation of the Eighth and Fourteenth Amendments; NRS § 2.110 is unconstitutional; Petitioner's 
conviction and sentence are invalid because he was deprived of his state and federal constitutional rights 
to effective assistance of counsel on appeal; Petitioner did not receive due process and a fair trial in 
violation of the 14t h  Amendment to the United States Constitution. 

3 



1 Judicial District Court, case number 1511. 1 AA 1. On March 21, 2003, Judge Parez recused 

2 himself and the case was reassigned to Judge Dobrescu. On October 8, 2003, the state filed a 

3 motion to dismiss, 17 AA 3611, which Mr. Ybarra opposed. 15 AA 3190. 

4 	On July 20, 2004, the district court filed an order granting the motion to dismiss, and 

5 directed counsel for petitioner to show cause why some of the exhibits filed in support of the 

6 petition should not be stricken because they were not cited in the petition. 16 AA 3363. Counsel 

7 filed a response on August 2, 2004. 16 AA 3377. On August 11, 2004, the Court issued the 

8 notice of entry of the order dismissing the petition. On August 16, 2004, the Court issued an 

9 order striking a number of the exhibits, not because they were not cited in the petition but 

10 because they related to claims that had been raised in previous proceedings. 16 AA 3385. 5  

11 	On September 7, 2004, Mr. Ybarra filed a timely notice of appeal from the order 

12 dismissing the petition and the order striking the exhibits. 

13 	The facts presented at trial are described in Ybarra v. State, 106 Nev. 167, 169-171, 679 

14 P.2d 797 (1984). 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5The court's order also indicated that it would consider making an award of the state's attorney 
fees, incurred in litigating its motion to dismiss, against Mr. Ybarra simply for filing the petition. 16 AA 
3363. The district court has not issued an order resolving that issues. 
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1 II. 	ISSUES PRESENTED 

	

2 
	

A. 	Consistent with due process of law, could the district court properly strike some 

	

3 
	

of the exhibits filed in support of the petition for a writ of habeas corpus on a 

	

4 
	

theory other than the one of which it gave Mr. Ybarra notice and an opportunity 

	

5 
	

to be heard. 

	

6 
	

B. 	Consistent with due process of law, can consideration of appellant's constitutional 

	

7 
	

claims be barred under Nevada's procedural default rules, when the 

	

8 
	

uncontradicted evidence shows that they are applied inconsistently and in this 

	

9 
	

Court's discretion. 

	

10 
	

C. 	Is the appellant "innocent" of aggravating factors upon which the death sentence 

	

11 	 was based, under double jeopardy and due process principles. 

	

12 
	

D. 	Do other substantial constitutional violations require the reversal of appellant's 

	

13 
	

conviction and sentence. 

14 

15 

16 

17 

18 

19 

21 

22 

73 

24 

25 
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1 III. ARGUMENT 

2 A. 	The District Court Violated Mr. Ybarra's Right to Due Process of Law by Striking 
Exhibits Submitted in Support of his Petition for Writ of Habeas Corpus. 

3 

	

4 	In the order denying the petition, the district court ordered counsel for Mr. Ybarra to show 

5 cause why the exhibits that were not cited in the petition should not be stricken. 16 AA 3363. 

6 Counsel responded, arguing that the exhibits were relevant to the merits of the claims and would 

7 have been included in the briefing and argument if the court had considered the merits. Counsel 

8 also pointed out that the state, in the federal habeas corpus proceedings, had argued that the 

9 inclusion of the same exhibits in the federal petition rendered it unexhausted under 28 U.S.C. 

10 § 2254(b), and that Mr. Ybarra therefore had to present those exhibits to the state courts in order 

11 to obtain review in federal court. 16 AA 3363. The district court then issued an order in which 

12 it derided counsel's explanation, but then struck exhibits different from the ones cited in its 

13 previous order: it struck the exhibits relating to claims that had been raised in previous state 

14 proceedings. 16 AA 3385. 

	

15 	The district court's action violated elementary principles of due process of law, U.S. 

16 Const. Amend. XIV; Nev. Const. Art. 1 § 8, which require notice and an opportunity to be heard• 

17 before an adverse action is taken. E.g., Lankford v. Idaho, 500 U.S. 110, 126 n. 22 (1991); 

18 Lippis v. Peters, 112 Nev. 1008, 1011, 921 P.2d 1248 (1996); Anastassotos v. Anastassotos, 112 

19 Nev. 317, 319, 913 P.2d 652 (1991) (notice and opportunity to be heard "twin hallmarks of due 

20 process"); Lane v. Second Judicial District Court, 104 Nev. 427, 448, 760 P.2d 1245 (1988). 

21 Here, the district court threatened to strike some exhibits on one theory and then struck other 

22 exhibits on a different theory. No more obvious violation of due process can be imagined than 

23 such a change of position. See, e.g., Alford v. State, 111 Nev. 1409, 1414-1415, 906 P.2d 714 

24 (1995) (due process requires state to charge specific felony underlying felony murder to give 

25 

26 

27 
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1 adequate notice of theory of prosecution). 6  The court's violation of due process is particularly 

2 egregious in attempting to remove from the record the evidence that could be relied upon by this 

3 court to reconsider claims that it had formerly rejected. See Dobbs v. Zant, 506 U.S. 357, 359 

4 (1993) (per curiam); cf. Hall v. State, 91 Nev. 314, 315, 535 P.2d 747 (1975). In addition, there 

5 is no legal justification for striking exhibits that relate to previously-reviewed claims: Mr. Ybarra 

6 alleged justifications for allowing review of those claims, including the inadequacy of procedural 

7 default rules to bar consideration of any claims. 16 AA 3377. Under these circumstances, the 

8 district court's order striking the exhibits must be reversed.' 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
°This rule holds true even in administrative proceedings: 

The fundamental elements of procedural due process are notice and an opportunity to be 
heard ... To satisfy the requirements of due process, an administrative agency must give 
the party charged a clear statement of the theory on which the agency will proceed with 
the case. Bendix Corp. v. FTC, 450 F.2d 534, 542 (6 th  Cir. 1971). Additionally, 'an 
agency may not change theories in midstream without giving respondents reasonable 
notice of the change.' Id. (quoting Rodale Press, Inc. v. FTC, 407 F.2d 1252, 1256 (D.C. 
Cir. 1968)). 

Yellow Freight System, Inc. v. Martin, 954 F.2d 353, 357 (6 th  Cir. 1992). 

'Given the district court's action in changing theories in its decision to strike the exhibits, and 
the persistent inflammation of local feeling in White Pine County against Mr. Ybarra, see pp. , 
below, this case should be remanded for hearing before a different district judge. See, e.g., Parodi v.  
Washoe Medical Center, Inc., 111 Nev. 365, 369, 892 P.2d 588 (1995); see also Toddy. State, 113 Nev. 
18, 26, 931 P.2d 721 (1997) (consideration of improper evidence at sentencing required new sentencing 
hearing to be held before different judge). 
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The Procedural Default Rules Relied Upon by the District Court to Bar Consideration of 
Appellant's Constitutional Claims Cannot be Enforced Because This Court Applies Them 

2 	in its Discretion and in an Inconsistent Manner. 

3 	The district court relied on the procedural default rules of Nev. Rev. Stat. §§ 34.726, 

4 34.800 and 34.810 to dismiss Mr. Ybarra' s petition. This Court must therefore face the vexing 

5 question of the inconsistent application of the procedural default rules in general. While this 

6 Court has asserted that it does apply default rules consistently, Pellegrini v. State, 117 Nev. 860, 

7 880, 34 P.3d 519, 536 (2001), federal courts have disagreed. E.g., Valerio v. Crawford, 306 F.3d 

8 742, 774 (9t 	2002) (en banc). Most important, this Court's decisions have never analyzed 

9 its unpublished dispositions, which demonstrate (along with the published decisions) that this 

10 Court treats application of the default rules as discretionary and in fact applies them 

11 inconsistently. Consideration of the unpublished dispositions is necessary because "it is the 

12 actual practice of the state courts, not merely the precedents contained in their published 

13 opinions, that determine the adequacy of procedural bars preventing the assertion of federal 

14 rights." Powell v. Lambert, 357 F.3d 871, 879 (9 th  Cir. 2004) (citations omitted). 8  

15 	As shown below, in conjunction with the published opinions, the unpublished dispositions 

16 show that this Court applies the default rules in its sole discretion and it does so inconsistently. 

17 Precluding review of Mr. Ybarra's constitutional claims on the basis of these default rules would 

18 violate the due process right to adequate notice and the equal protection right to consistent 

19 treatment of similarly-situated litigants. E.g., Bush v. Gore, 531 U.S. 98, 106-109 (2000) (per 

20 curiam); Village of Willowbrook v. Olech, 528 U.S. 562, 564-565 (2000) (per curiam); Myers  

21 v. Ylst, 897 F.2d 417, 421 (9th  Cir. 1990) (equal protection requires consistent application of 

22 
8The unpublished dispositions cited here are not cited as precedential authority. Cf. Nev. Sup. 

Ct. Rule 123. Rather, they are submitted as evidence showing that, as a factual matter, this Court has 
rendered dispositions in capital habeas cases that are inconsistent with the rules it cites in some of its 
published cases, and thus establish a violation of equal protection and due process. Consideration of 
unpublished dispositions for that purpose is permissible, as this Court recognized in another unpublished 
order, Jones v. Warden,  No. 39091, Order Denying Rehearing (February 4, 2003). 15 AA 3247. The 
Jones order is also not submitted as precedential authority, but to establish a federal equal protection and 
due process violation if the same rule is not applied to petitioner's case. Consideration of the 
inconsistency of the Nevada Supreme Court's unpublished dispositions is also required under federal 
law. See Valerio v. Crawford,  305 F.3d 742, 776 (9th  Cir. 2002) (en banc). 
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1 state law to similarly situated litigants). 

2 	Mr. Ybarra's petition alleged that the application of the procedural default rules was 

3 discretionary and inconsistent and he supported his allegations with substantial evidence. 1 AA 

4 1. Since the district court did not conduct a hearing on these claims, or otherwise address them 

5 with any specificity, before dismissing the case, this Court, like the district court, is required to 

6 liberally construe Mr. Ybarra's petition and accept all the factual allegations of the petition as 

7 true. Vacation Village v. Hitachi America, Ltd., 110 Nev. 481, 484, 874 P.2d 744, 746 (1994); 

8 Doleman v. Meiji Mutual Life Ins. Co., 727 F.2d 1480, 1482 (9 th  Cir. 1984) ("[f]or purposes of 

9 the motion, the allegations of the non-moving party must be accepted as true while the 

10 allegations of the moving party which have been denied are assumed to be false.") As in other 

11 cases, neither the district court nor the state has offered any explanation or argument explaining 

why, for instance, Mr. Hardison received review of his constitutional claims, and is now off 

13 death row, despite procedural bars that were never addressed by this Court, 16 AA 3363; or why 

14 one claim in a completely-barred petition could be reviewed on the merits while the others, that 

15 were in identical procedural posture, were not. Bertrand v. Warden, 112 Nev. 1466, 1471, n.2, 

16 929 P.2d 922 (1996). Unless some rational distinction can be drawn between those cases, and 

17 the other ones cited below, and Mr. Ybarra's, this Court cannot bar consideration of the claims 

18 presented here without violating the state and federal constitutions. 

	

19 	1. 	Discretionary and Inconsistent Application of Default Rules in General. 

	

20 	This Court has exercised complete discretion to address constitutional claims, when an 

21 adequate record is presented to resolve them, at any stage of the proceedings, despite the default 

22 rules contained in Nev. Rev. Stats. §§ 34.726, 34.800, and 34.810, in both capital and non- 

23 capital cases. These cases include dispositions before and after the 1980,'s the time period in 

24 which this Court has held that application of the rules became mandatory. Pellegrini, 117 Nev. 

25 at 886 and n. 116. 

	

26 	This Court has itself acknowledged its own power to review claims previously rejected, 

27 based on its discretion to apply the law of the case doctrine. Paine v. State, 110 Nev. 609, 615, 
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1 877 P.2d 1025 (1994) ("we elect to briefly discuss Paine's contention given the gravity of the 

2 sentence." (emphasis supplied)). 

3 	This Court's dispositions routinely use discretionary language in addressing constitutional 

4 claims despite all types of procedural bars, or simply ignores them. See ,e.g., Butler v. State,  120 

5 Nev. 	, 102 P.3d 71, 85 (2004) (holding that court will review claims of prosecutorial 

6 misconduct not objected to at trial on mandatory review in capital cases under Nev. Rev. Stat. 

7 § 177.055(2), as well as "any other error on the jury's sentencing decision."); Bejarano v. State, 

8 106 Nev. 840, 843, 801 P.2d 1388 (1990) (on appeal from denial of collateral relief, "[w]e 

9 consider sua sponte whether failure to present such [mitigating] evidence constitutes ineffective 

10 assistance"); Bejarano v. Warden,  112 Nev. 1466, 1471 n. 2, 929 P.2d 922(1996) (addressing 

11 claim on merits despite default rules); Bennett v. State,  111 Nev. 1099, 1103, 901 P.2d 676 

12 (1995) (addressing claims asserted to be barred by default rules; "[w]ithout expressly addressing 

13 the remaining procedural bases for the dismissal of Bennett's petition, we therefore choose  to 

14 reach the merits of Bennett's contentions" (emphasis supplied)); Ford v. Warden,  111 Nev. 872, 

15 886-887, 901 P.2d 123 (1995) (addressing claim of error in court's mandatory sentence review 

16 on direct appeal raised for first time on appeal in second collateral attack, without discussing or 

17 applying default rules); Gunter v. State,  95 Nev. 319, 592 P.2d 708 (1979), Kewson v. Warden, 

18 96 Nev. 886, 887, 620 P.2d 859 (1980) (court obligated to consider constitutional issues raised 

19 for the first time on appeal); Hardison v. State,  84 Nev. 125, 128, 437 P.2d 868 (1968); Hill v.  

20 Warden,  114 Nev. 169, 178-179, 953 P.2d 1077 (1998) (addressing merits claims raised for first 

21 time on appeal from denial of third post-conviction petition because claims "of constitutional 

22 dimension which, if true, might invalidate Hill's death sentence and the record is sufficiently 

23 developed to provide an adequate basis for review."); Lane v. State,  110 Nev. 1156, 1168, 881 

24 P.2d 1358(1994) (vacating aggravating factor finding based on instructional error on mandatory 

25 review without noting issue not raised at trial or on appeal); Lord v. State,  107 Nev. 28, 38,806 

26 P.2d 548 (1991) ("Normally a proper objection is a prerequisite to our considering the issue on 

27 appeal. However, since this issue is of constitutional proportions, we elect to address it now.") 
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(citation omitted); Powell v. State, 108 Nev. 700, 705-06, 838 P.2d 921 (1992) (addressing issue 

of delay in probable cause determination without indicating that issue not raised at trial or on 

3 appeal); Stocks v. Warden, 86 Nev. 758, 760-761, 476 P.2d 469 (1970) (court "choose[s] to 

4 entertain" second post-conviction petition which could have been barred); Warden v. Lischko, 

5 90 Nev. 221, 222, 523 P.2d 6 (1974) (trial court's "choice" to rule on barred claim "within its 

6 discretionary power"); Farmer v. State, No. 18052, Order Dismissing Appeal (March 31, 1988) 

7 (addressing two substantive claims on merits (guilty plea involuntary, insufficiency of 

8 aggravating circumstances) despite failure to raise on direct appeal), 15 AA 3232; Farmer v.  

9 State No. 22562, Order Dismissing Appeal (February 20, 1992) (denying claim of improper 

10 admission of victim impact evidence on merits despite default), 22 AA 4721; Feazell v. State, 

11 No. 37789, Order Affirming in Part and Vacating in Part, at 5-6 (November 14, 2002) (granting 

12 penalty phase relief sua sponte (on appeal of first state habeas corpus petition) on basis of 

13 ineffective assistance of post-conviction counsel without requiring petitioner to plead "cause" 

14 in a successive petition), 15 AA 3238; Hardison v. State No. 24195, Order of Remand (May 24, 

15 1994) (addressing claims and granting relief despite timeliness and successive petition 

16 procedural bars raised by state), 22 AA 4747; Hill v. State No. 18253, Order Dismissing Appeal 

17 (June 29, 1987) (dismissing untimely appeal from denial of second post-conviction relief petition 

18 but sua sponte directing trial court to entertain merits of new petition), 22 AA 4700; Jones v.  

19 State, No. 24497, Order Dismissing Appeal (August 28, 1996) (holding challenge to jurisdiction 

20 of court waived by guilty plea, without citing existing state rule that lack of jurisdiction not 

21 waivable, e.g., Application of Alexander, 80 Nev. 354, 393 P.2d 615 (1964); Nev. Rev. Stat. § 

22 174.105(3)), 15 AA 2249; Jones v. State, No. 39091, Order of Affirmance (December 19,2002) 

73 (rejecting petitioner's three-judge panel claims on merits despite direct appeal and subsequent 

24 petition bar; rejecting jurisdictional challenge on law of the case grounds, without citing 

25 authority that lack of jurisdiction not waivable), 24 AA 5108; Milligan v. State, No. 21504, 

26 Order Dismissing Appeal (June 17, 1991) (rejecting two substantive claims on merits (error to 

27 admit uncorroborated testimony of accomplice, death penalty cruel and unusual) despite failure 
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1 to raise on direct appeal), 15 AA 3271; Neuschafer v. Warden  No. 18371, Order Dismissing 

2 Appeal (August 19, 1987) (addressing merits of claims without discussion of default rules, in 

3 case decided without briefing, and in which court expressed "serious doubts" about authority of 

4 counsel to pursue appeal, but decided to "elect" to entertain appeal due to "gravity of appellant's 

5 sentence"), 22 AA 4702; Nevius v. Sumner (Nevius  I) Nos. 17059, 17060, Order Dismissing 

6 Appeal and Denying Petition (February 19, 1986) (reviewing first and second collateral petitions 

7 in consolidated opinion, without addressing default rules as to second petition), 22 AA 4696; 

8 Nevius v. Warden (Nevius II),  No. 29027, Order Dismissing Appeal (October 9, 1996) 

9 (entertaining claim in petition filed directly with Nevada Supreme Court despite failure to raise 

10 claim in district court), 15 AA 3280; Nevius v. Warden (Nevius III),  Order Denying Rehearing 

11 (July 17, 1998) (same), 22 AA 4790; Rogers v. Warden,  No. 22858, Order Dismissing Appeal 

12 (May 28, 1993) (addressing two claims on merits (objection to M'Naughten  test for insanity, and 

13 error to place the burden on defendant to prove insanity) despite successive petition bar and 

14 direct appeal bar; claims rejected under law of the case doctrine), 22 AA 4737; Stevens v. State  

15 No. 24138, Order of Remand (July 8, 1994) (finding cause on basis of failure to appoint counsel 

16 in proceeding in which appointment of counsel not mandatory, cf. Crump v. Warden,  113 Nev. 

17 293, 303, 934 P.2d 247 (1997)), 22 AA 4752; Williams v. State  Na 20732, Order Dismissing 

18 Appeal (July 18, 1990) (addressing claim in third collateral proceeding on merits without 

19 discussion of default rules), 22 AA 4718; Williams v. State,  No. 29084, Order Dismissing 

20 Appeal (August 29, 1997) (addressing claim that trial counsel failed to rebut aggravating 

21 evidence; claim rejected under law of the case), 22 AA 4791; Ybarra v. Director  No. 19705, 

22 Order Dismissing Appeal (June 29, 1989) (addressing claim not previously-raised without 

23 reference to default rules), 22 AA 4715. 9  

24 

9This Court has even entertained the merits of claims raised in briefs that were not filed by the 
Court pursuant to its own order. Compare Baeta v. State,  No. 37524, Order (September 28, 2001) 
(rejecting petitioner's proper person brief as unfiled pursuant to NRAP 46(b)), 15 AA 3221; with Baeta 
v. State,  No. 37524, Order of Affirmance, at 8 n.16 (November 2, 2001) (addressing and rejecting merits 
of claims raised in petitioner's proper person supplemental brief), 15 AA 3229; see also Wilson v. State, 
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1 	2. Discretionary and Inconsistent Application of Particular Default Rules. 

2 	This Court's dispositions show inconsistent applications of specific procedural rules as 

3 well. The Court has routinely failed to apply the procedural bar of Nev. Rev. Stat. § 34.726, 10  

4 as well as the successive petition bar of Nev. Rev. Stat. § 34.810, to preclude its review of 

5 constitutional claims contained in successive capital habeas petitions. E.g., Hill v. State,  114 

6 Nev. 169, 953 P.2d 1077 (1998) (addressing claims on merits filed directly with the Nevada 

7 Supreme Court; successive petition claims filed September 19, 1996); Bennett v. State,  111 Nev. 

8 1099, 901 P.2d 676(1995) (amended petition filed December 30, 1993); Farmer v. State,  No. 

9 29120, Order Dismissing Appeal (November 20, 1997) (successive petition filed August 28, 

10 1995), 22 AA 4804; Nevius v. Warden,  No. 29027, Order Dismissing Appeal (October 9, 1996) 

11 (successive petition filed August 23, 1996), 15 AA 3280; Nevius v. Warden,  Order Denying 

12 Rehearing (July 17, 1998) (successive petition filed February 7, 1997), 22 AA 4790; Riley v.  

13 State,  No. 33750, Order Dismissing Appeal (November 19, 1999) (successive petition filed 

14 

No. 29802, Order Dismissing Appeal (April 9, 1998) (addressing claims in proper person brief despite 
failure to seek permission under NRAP 46(b)), 22 AA 4812. 

mAlthough the district court applied Nev. Rev. Stat. § 34.726, 16 AA 3363, it did not address 
Mr. Ybarra's argument that any delay in filing the petition was not his own "fault," under Nev. Rev. Stat. 
§ 34.726(1)(a). To be at fault, a party must have acted in a manner that goes beyond negligence because 

ault contemplates more than mere negligence, and includes intentional acts." Slade v. Farmers Ins.  
Exchange, 5 P.3d 280, 285 (Colo. 2000); see, e.g., Nev. Rev. Stat. § 104.1201(16) ("[f]ault means 
wrongful act, omission or breach"); Nev. Rev. Stat. § 104A.2103(1)(f) ("[f]ault means wrongful act, 
omission, breach or default"); Nev. Rev. Stat. § 128.105(2) (fault of parent or parents can be established 
by proving abandonment, neglect, parental unfitness, failure of parental adjustment, risk of serious 
physical, mental or emotional injury to child, or token efforts by the parent(s));In re Termination of 
Parental Rights as to N.J., 116 Nev. 790, 8P.3d 126, 133 (2000) (adopting a best interests/parental fault 
standard in termination of parental rights cases; best interests of child necessarily include considerations 
of parental fault and/or conduct and both best interests of the child and parental fault must be proven by 
clear and convincing evidence); Hill v. State, 955 S.W.2d 96, 100 (Tex. Crim. App. 1997) ("Rifle word 
"fault" implies wrongdoing; "[flair is defined as "a weakness in character, failing imperfection, 
impairment,. . . misdemeanor. . . mistake. . . responsibility for something wrong") (citation omitted); 
State v. Jackson, 94 Ariz. 117, 133,382 P.2d 229,232 (Ariz. 1963) ("[f]ault implies misconduct not lack 
of judgment" (citation omitted)); Harrison v. Heckler, 746 F.2d 480, 482 (9 th  Cir. 1984) (the 
determination of whether a Social Security recipient is "at fault" for having received an overpayment 
"is highly subjective, highly dependent on the interaction between the intentions and state of mind of 
the claimant and the peculiar circumstances of his situation"); see Pelligrini v. State, 117 Nev. 860, 36 
P.3d 519, 526 n. 10(2001), nor did the Court address the argument that applying § 34.726 would violate 
due process principles of notice, as argued by appellant. 16 AA 3363. 
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1 August 26, 1998), 15 AA 3293; Sechrest v. State,  No. 29170, Order Dismissing Appeal 

2 (November 20, 1997) (successive petition filed July 27, 1996), 22 AA 4800; Wilson v. State,  No. 

3 29802, Order Dismissing Appeal (April 9, 1998) (successive petition filed March 5, 1993), 22 

4 AA 4812; Ybarra v. Warden,  No. 32762, Order Dismissing Appeal (July 6, 1999) (successive 

5 petition filed April 22, 1993), 15 AA 3304; see also Koerner v. Grigas,  328 F.3d 1039, 1043-44 

6 (9th Cir. 2003) (successive petition filed July 7, 1993); Jones v. McDaniel,  No. 39091, Order of 

7 Affirmance (December 19, 2002) (addressing three-judge panel claims on merits; successive 

8 petition filed May 1, 2000), 24 AA 5108. 

9 	The same cases cited with respect to this Court's failure to apply the procedural bars 

10 under sections 34.726 and 34.810 consistently also apply to the failure to impose the five year 

11 presumption of prejudice rule of section 34.800(2). See e.g., Bejarano v. Warden,  112 Nev. 

12 1466, 1471 n. 2, 929 P.2d 922 (1996) (addressing claim on merits despite default rules; 

13 successive petition filed approximately five years after direct appeal remittitur issued on January 

14 10, 1989); Ford v. Warden,  111 Nev. 872, 886-887, 901 P.2d 123 (1995) (addressing claim of 

15 error in court's mandatory sentence review on direct appeal raised for first time on appeal in 

16 second collateral attack, without discussing or applying default rules; successive petition filed 

17 November 12, 1991, approximately five years after direct appeal remittitur issued on April 29, 

18 1986); Hill y. State,  114 Nev. 169, 953 P.2d 1077 (1998) (addressing claims on merits filed 

19 directly with the Nevada Supreme Court; successive petition claims filed September 19, 1996, 

20 approximately ten years after direct appeal remittitur issued on September 5, 1986); Farmer v.  

21 State,  No. 29120, Order Dismissing Appeal (November 20, 1997) (successive petition filed 

22 August 28, 1995, approximately ten years after direct appeal remittitur issued on September 

23 17,1985), 22 AA 4804; Jones v. McDaniel,  No. 39091, Order of Affirmance (December 19, 

24 2002) (addressing three-judge panel claims on merits; successive petition filed May 1, 2000, 

25 approximately nine years after direct appeal remittitur issued on October 25, 1991), 24 AA 5108; 

26 Milligan v. Warden,  No. 37845, Order of Affirmance (July 24, 2002) (successive petition filed 

27 December 1992, approximately seven years after direct appeal remittitur issued on October 15, 
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1 1986), 15 AA 3252; Nevius v. Warden,  No. 29027, Order Dismissing Appeal (October 9, 1996) 

2 (successive petition filed August 23, 1996, approximately eleven years after direct appeal 

3 remittitur issued on December 31, 1985), 15 AA 3280; Nevius v. Warden,  Order Denying 

4 Rehearing (July 17, 1998) (successive petition filed February 7, 1997, approximately twelve 

5 years after direct appeal remittitur issued on December 31, 1985), 22 AA 4790; Riley v. State, 

6 No. 33750, Order Dismissing Appeal (November 19, 1999) (successive petition filed August 26, 

7 1998, approximately seven years after direct appeal remittitur issued on July 18,1991), 65 AA 

8 3293; Sechrest v. State,  No. 29170, Order Dismissing Appeal (November 20, 1997) (successive 

9 petition filed July 27, 1996, approximately eleven years after direct appeal remittitur issued on 

10 September 18, 1985), 22 AA 4800; Williams v. State,  No. 29084, Order Dismissing Appeal 

11 (August 29, 1997) (addressing claim that trial counsel failed to rebut aggravating evidence; claim 

12 rejected under law of the case, successive petition filed December, 1992, approximately five 

13 years after direct appeal remittitur issued on July 17, 1987), 22 AA 4991. 

14 
	

3. 	Discretionary and Inconsistent Application of Exceptions to Default Rules. 

15 	This Court has also applied inconsistent rules when deciding whether a petitioner can 

16 demonstrate "cause" to excuse a procedural default. One particularly striking inconsistency is 

17 the Court's treatment of cases in which trial and/or appellate counsel acted as habeas counsel in 

18 the first state post-conviction petition. Compare Moran v. State,  No. 28188, Order Dismissing 

19 Appeal (March 21, 1996) (finding that trial and appellate counsel's representation in first habeas 

20 proceeding did not establish "cause" to review merits of claims in subsequent habeas 

21 proceeding), 22 AA 4759; with Nevius v. Warden,  Nos. 29027,29028, Order Dismissing Appeal 

22 and Denying Petition (October 9, 1996) (petitioner "arguabl[y] established "cause" under same 

23 circumstances), 22 AA 4790; with Wade v. State,  No. 37467, Order of Affirmance (October 11, 

74 2001) (holding sua sponte that petitioner had established "cause" to allow filing of successive 

25 petition in same circumstances), 23 AA 5097; with Hankins v. State,  No. 20780, Order of 

26 Remand (April 24, 1990) (remanding sua sponte for hearing and appointment of new counsel 

27 on first habeas petition due to representation by same office at sentencing and in post-conviction 

28 	 15 



1 proceeding), 23 AA 5094. 

2 	This Court has reached diametrically opposite conclusions on whether an erroneous court 

3 ruling establishes "cause" to review the merits of a constitutional claim on post-conviction. See, 

4 e.g., Lozada v. State, 110 Nev. 349, 353, 871 P.2d 944 (1994) (concluding that erroneous court 

5 ruling established cause for raising claim in later proceeding); Harris v. Warden,114 Nev. 956, 

6 958-59, 964 P.2d 785, 786-87 (1998) (same); contra Evans v. State, 117 Nev. 609, 28 P.3d 498, 

7 521 (2001) (holding Lozada exception applies only when federal court has found previous ruling 

8 erroneous). However, the Nevada Supreme Court continues to treat an erroneous court ruling 

9 as "cause" in unpublished dispositions without observing the limitation it purportedly established 

10 in Evans. Feazell v. State, No. 37789, Order Affirming in Part and Vacating in Part, at 7 n.19 

11 (November 14, 2002) (quoting Lozada, "holding that where a claim had merit, denial of relief 

12 by this court constituted an impediment external to the defense that would excuse appellant's 

13 default in presenting the same claim in a successive petition"), 15 AA 3238. 

14 	This Court has reached inconsistent results on the issue of whether a procedural rule that 

15 did not exist at the time of a purported default may preclude the review of the merits of 

16 meritorious constitutional claims. Compare Pellegrini v. State, 117 Nev. 860, 874-875, 34 P.3d 

17 519 (2001) (applying Nev. Rev. Stat. § 34.726 to preclude review of merits of successive habeas 

18 petition when application of one-year default rule announced for the first time in that case); 

19 Jones v. McDaniel, No. 39091, Order of Affirmance (December 19,2002) (same), 24 AA 5108; 

20 with Smith v. State, No. 20959, Order of Remand (September 14, 1990) (refusing to apply 

21 default rule that was not in existence at the time of the purported default), 23 AA 5088; Rider 

22 v. State, No. 20925, Order (April 30, 1990) (same), 23 AA 5091. 

23 	Most recently, in State v. Haberstroh, 119 Nev. 173, 69 P.3d 676, 681-682 (2003), this 

24 Court held that the parties could not stipulate to overcome the state's procedural defenses, but 

25 construed such a stipulation as establishing cause to overcome the default rules without 

26 identifying any theory of cause that such a stipulation would establish or how such a theory of 

27 cause could have existed before the stipulation was filed. Contra Sullivan v. State, 120 Nev. 	, 
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1 96 P.3d 761, 763-764 (2004) (refusing to find cause to review petition, despite pre-Haberstroh 

stipulation that petition timely); Doleman v. State, No. 33424, Order Dismissing Appeal (March 

3 17, 2000) (finding stipulation with state to allow adjudication of merits of claim ineffective 

4 because of petitioner's failure to seek rehearing on claim and failing to find "cause" on the basis 

5 of the stipulation), 15 AA 3230. This decision leaves the definition of cause completely 

6 amorphous, because it is whatever this Court says it is on any particular occasion. See Leslie  

7 v. State, 118 Nev. 773, 780, 59 P.3d 440, 445 (2002) (expanding definition of miscarriage of 

8 justice exception to default rules to include "innocence" of aggravating factor); contra Rogers  

9 v. Warden, No. 36137, Order of Affirmance, at 5-6 (May 13, 2003) (raising miscarriage of 

10 justice exception sua sponte but failing to analyze petitioner's challenge to aggravating 

11 circumstance under actual innocence standard), 15 AA 3297; See also Feazell v. State, No. 

12 37789, Order Affirming in Part and Vacating in Part (November 14, 2002) (sua sponte reaching 

13 both theory of cause not litigated in district court or Supreme Court, and substantive issue, post- 

14 Pellegrini), 15 AA 3238. 

15 	4. 	The Discretionary and Inconsistent Application of Procedural Default Rules  
Precludes this Court from Barring Consideration of Mr. Ybarra' Claims,  

16 	 Consistent with Federal Constitutional Standards. 

17 	The dispositions cited above demonstrate that there is no consistency, in this Court's 

18 application of procedural default rules. Those "rules" are not treated as rules that bind the Court 

19 at all, but merely as exercises of discretion by which the Court applies, excuses, or ignores the 

20 rules at will. Even the state has essentially admitted that this Court disregards procedural 

21 default bars on grounds that cannot be reconciled with a theory of consistent application of 

22 procedural default rules. Bennett v. State, Nev. Sup. Ct. No. 38934, Respondent's Answering 

23 Brief at 8 (November 26, 2002) ("upon appeal the Nevada Supreme Court graciously waived the 

24 procedural bars and reached the merits" (emphasis supplied)), 15 AA 3310; Nevius v. McDaniel, 

25 D. Nev. No. CV-N-96-785-HDM(RAM), Response to Nevius' Supplemental Memorandum at 

26 3 (October 18, 1999) (Nevada Supreme Court noted issue raised only on petition for rehearing 

27 in successive proceeding, "but it did not procedurally default the claim. Instead, 'in the interests 
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1 of judicial economy' and, more than likely, out of its utter frustration with the litigious Mr. 

2 Nevius and to get the matter out of the Nevada Supreme Court once and for all, the court 

3 addressed the claim on its merits"), 15 AA 3273. 

4 	Default bars that can be "graciously waived," or disregarded out of "frustration," and that 

5 permit this Court to raise and resolve substantive issues sua sponte, are not "rules" that bind the 

6 actions of courts at all, but are the result of mere exercises of unfettered discretion; and such 

7 impediments cannot constitutionally bar review of meritorious claims. As Justice Kennedy 

8 wrote in Lonchar v. Thomas, 517 U.S. 314,323 (1996), 'There is no such thing in the Law, as 

9 Writs of Grace and Favour issuing from the Judges.' Opinion on the Writ of Habeas Corpus, 

10 Wilm. 77, 87, 97 Eng. Rep. 29, 36 (1758) (Wilmot, J.)." This Court's practices make review of 

11 the merits of constitutional claims a matter of "grace and favor," and they cannot constitutionally 

12 be applied to bar consideration of Mr. Ybarra's claims. Accordingly, the district court's order 

13 dismissing the petition must be reversed and the case must be remanded for a hearing on Mr. 

14 Ybarra's substantive constitutional claims. 

15 C. 	The Record Demonstrates Cause to Allow Review of Mr. Ybarra' s Constitutional Claims, 
Because He is "Innocent" of Aggravating Factors Found at Trial and Refusing to 

16 	Entertain His Claims Would Result in a Miscarriage of Justice. 

17 	In this case there is a clear demonstration of cause to overcome any of the procedural 

18 default rules invoked by the state. In Leslie v. Warden, 118 Nev. 773, 780, 59 P.3d 440, 445 

19 (2002), this Court held that, when an aggravating factor found by the jury cannot properly be 

20 applied to a defendant's case, the defendant is "actually innocent" of the factor, and that 

21 "imposing the waiver bar to this claim would amount to a fundamental miscarriage of justice." 

22 See also Nev. Rev. Stat. § 34.800(1)(b); Pellegrini v. State, 117 Nev. 860, 877, 34 P.3d 519 

23 (2001). 

1 	The Felony Murder Aggravating Factors are Invalid Under Double Jeopardy 
Principles. 

In this case, two of the aggravating factors found by the jury were that the murder had 

been committed while the defendant was engaged in the commission of a sexual assault and in 
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1 the commission of a kidnaping. 14 AA 3081. The kidnaping and sexual assault aggravating 

2 factors must be vacated because they violate the state and federal constitutional prohibitions 

3 against double jeopardy. At the close of the guilt phase of trial, the jury convicted Mr. Ybarra 

4 of the substantive offenses of sexual assault and kidnaping and, under the procedure then in 

5 effect, simultaneously imposed sentences of life without possibility of parole for the two 

6 offenses. 17 AA 3646. The court then proceeded to trial of the penalty phase in which the same 

7 offenses — kidnaping and sexual assault — formed the bases of two of the alleged aggravating 

8 factors. There can be no reasonable dispute that retrying those offenses as elements of the 

9 greater offense of capital murder violated the prohibition against double jeopardy, which is 

10 applicable to the states through the due process clause of the Fourteenth Amendment, and which 

11 is applicable to the penalty phase of a capital trial. Sattazahn v. Pennsylvania, 537 U.S. 101, 

12 106-107 (2003). 

13 	In Harris v. Oklahoma, 433 U.S. 682, 682 (1977) (per curiam), the defendant was 

14 convicted of felony murder (the underlying felony being robbery with firearms) and subsequently 

15 prosecuted and convicted of robbery with firearms form the same incident. The Supreme Court 

16 held "When, as here, conviction of a greater crime, murder, cannot be had without conviction 

17 of the lesser crime, robbery with firearms, the Double Jeopardy Clause bars prosecution for the 

18 lesser crime, after conviction of the greater one." Id., see also, Salazar v. State, 119 Nev. 224, 

19 70 P.3d 749, 751-752 (2003) (barring redundant convictions — those where "the gravamen of the 

20 charged offense is the same such that it can be said that the legislature did not intend multiple 

21 convictions."); Givens v. State, 99 Nev. 50, 56, 657 P.2d 97, 101 (1983) ("Convictions may not 

22 be had for both the offense charged and a lesser included offense. ... By definition, conviction 

23 of both an offense and a lesser included offense will be impermissible under [the Blockburger] 

7 4 test"), overruled on other grounds by Talancon v. State, 102 Nev. 294, 721 P.2d 764 (1986). 

25 Here, the substantive felony offenses were the same as the aggravating factor findings, and the 

26 prosecutor, in his closing argument in the penalty phase, argued that the jury had, in effect, 

27 already found Mr. Ybarra guilty of the aggravating factors. RT (6-26-81) 56-57. The 
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1 aggravating factors are elements of the capital offense, Johnson v. State, 118 Nev. 787, 802-803, 

2 59 P.3d 450, 460 (2002), and thus repeated prosecution or additional punishment is 

3 constitutionally impermissible. 

4 	In Brown v. Ohio, 432 U.S. 161, 162-164 (1977), the United States Supreme Court 

5 explained that "courts may not impose more than one punishment for the same offense and 

6 prosecutors ordinarily may not attempt to secure that punishment in more than one trial." Id. at 

7 165. "The Double Jeopardy Clause 'protects against a second prosecution for the same offense 

8 after acquittal. it protects against a second prosecution for the same offense after acquittal. It 

9 protects against a second prosecution for the same offense after conviction. And it protects 

10 against multiple punishments for the same offense.' Id., quoting North Carolina v. Pearce, 395 

11 U.S. 711, 717 (1969); Williams v. State, 118 Nev. 536, 548, 50 P.3d 1116, 1124 (2002). The 

12 Double Jeopardy Clause protects an accused "from attempts to secure additional punishment 

13 after a conviction and sentence." Brown, 432 U.S. at 166. These principles apply to bar re- 

14 prosecution on a greater offense when the defendant has been either convicted or acquitted of 

15 a lesser offense, and to bar re-prosecution on a lesser offense when the defendant has been either 

16 convicted or acquitted of a greater offense. 

17 	Here, Mr. Ybarra was both convicted of the kidnaping and sexual assault offense, and had 

18 punishment imposed by the jury, before the same offenses were re-prosecuted as aggravating 

19 factors and additional punishment was imposed because of them. These factors must therefore 

20 be vacated under the double jeopardy and due process guarantees of the Sixth and Fourteenth 

21 Amendments, and the sentence is therefore unreliable and must be vacated under the Eighth 

22 Amendment. 11  

23 

'The decision in Brimmage v. Sumner,  793 F.2d 1014, 1015-1016 (9th  Cir. 1985), is not to the 
contrary. There, the court held that double jeopardy was not violated because the Nevada Supreme 
Court had assumed (without analysis) a legislative intent to allow punishment for both the murder and 
the underlying felony in a first degree felony-murder prosecution. This Court's cases, however, held that 
the underlying felony is not a lesser included offense of felony-murder, but a "distinct" offense. 
Brimmage v. State,  93 Nev. 434, 443, 567 P.2d 54 (1977); Carmody v. District Court,  81 Nev. 83, 84- 
85, 398 P.2d 706 (1965). Nevada law thus treats the underlying felony as part of a "theory" of first 
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1 	This situation also implicates the reasoning in this Court's decision in McConnell v. State, 

2 120 Nev. 	, 102 P.3d 606 (2004). There, this Court held that when the state obtains a first- 

3 degree murder conviction on a felony-murder theory, it cannot also obtain a felony-murder 

4 aggravating factor without violating the Eighth Amendment requirement of rationally narrowing 

5 the class of death-eligible defendants. McConnell does not by its terms apply to this case, 

6 because the state did not seek the first-degree murder conviction on a felony-murder theory. The 

7 use of the felony-murder aggravators in this case does suffer from a parallel anti-narrowing 

8 effect, because Mr. Ybarra had already been prescribed punishments of life imprisonment 

9 without possibility of parole for the substantive offenses; and imposing death eligibility on the 

10 basis of offenses for which the defendant is being punished in the same case is as much an 

11 affront to rational narrowing as the situation at issue in McConnell.  

	

12 	Since the felony-murder aggravating factors are unconstitutional, the penalty judgment 

13 must be reversed. This Court cannot re-weigh the aggravating and mitigating factors: under 

14 Johnson v. State, 118 Nev. at 802-803, the weighing of aggravation and mitigation is an element 

15 of capital eligibility, and therefore, under Johnson and Ring, only the jury can make the finding 

16 on that issue.' Further, under Nevada law, the weighing calculus results only in a finding that 

17 the defendant is eligible for the death penalty, not that he must be sentenced to death; and the 

18 final decision whether or not to impose a death sentence is entirely up to the jury. See, e.g., 

19 Bennett v. State, 106 Nev. 135, 144, 787 P.2d 797 (1990). Thus re-weighing is not 

20 
degree murder rather than as an "element." See Holmes v. State, 114 Nev. 1357, 1363-1364, 972 P.2d 
337 (1998). By contrast, there can be no dispute that a felony-murder aggravating factor is an element 
of capital murder, under Johnson v. State, and thus the double jeopardy protection applies to conviction 
and punishment of both the felony and the greater offense of capital murder. 

12The Supreme Court did not resolve whether appellate re-weighing could be proper under Ring. 
536 U.S. at 597 n. 4. The logic of Ring, however, removes any analytical basis for the decision allowing 
appellate re-weighing, Clemons v. Mississippi, 494 U.S. 738, 745 (1990). In Apprendi v. New Jersey, 
530 U.S. 466, 496 (2000), the Supreme Court did not hold that Walton v. Arizona, 497 U.S. 639, 649 
(1990), which allowed judges to find death-eligibility factors was wrongly decided; but as goon as the 
issue was squarely presented in Ring, it overruled Walton. Appellant submits that, once the issue is 
squarely presented, the Court will have to conclude that Clemons cannot survive analysis under 
Apprendi and Ring. 
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1 permissible. 13  

2 	The Court also cannot find the use of these factors harmless beyond a reasonable doubt. 

3 The felony-murder factors constitute half of the aggravating factors found; another factor is also 

4 invalid, and there was substantial mitigating evidence before the jury, including evidence of Mr. 

5 Ybarra's mental illness. Under these circumstances, the error cannot be found harmless and the 

6 death sentence must be reversed. See, e.g., State v. Haberstroh, 119 Nev. 173, 69 P.3d 676, 682- 

7 684 (2003). 

8 	2. 	The Previous Conviction Aggravating Factor is Legally and Factually 
Unsupported. 

At the sentencing hearing in Mr. Ybarra's case, the prosecutor introduced a California 

order of probation into evidence as proof of a prior felony conviction for assault with a deadly 

weapon or with force likely to produce great bodily injury, an offense to which petitioner had 

entered a guilty plea. 14 AA 3076. The probation order was used as proof of the alleged 

aggravating factor that "the murder was committed by a defendant who was previously convicted 

of a felony involving the use or threat of violence to the person of another." 14 AA 3076. The 

jury found this aggravating circumstance, 17 AA 3081, and Mr. Ybarra was sentenced to death. 

Nevada law accepts a certified copy of a judgment of conviction as prima facie evidence 

of the existence of a valid conviction used to enhance a sentence. E.g., Nev. Rev. Stat. § 

207.010(8); see, e.g., Davenport v. State, 112 Nev. 475, 478, 915 P.2d 878 (1996). This 

provision indicates the necessity of a judgment of conviction to bring the prior within the ambit 

of the statute. In Mr. Ybarra's case, the prosecution offered, and the court accepted, a California 

order of probation to who the prior conviction. No judgment of conviction was offered by the 

prosecution or required by the court, although the state's notice of intent to seek the death 

penalty alleged that "The evidence will consist of the Judgment of Conviction; Sacramento 

County Sheriff's Department records; the testimony of the investigating officer; and the 
25 

26 
°Although this Court recently referred again to the re-weighing option, Browning v. State,  120 

27 Nev. 	, 91 P.3d 39, 51 (2004), it did not analyze the issue under Ring.  
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1 Sacramento County Prosecuting Attorney." 14 AA 3078. 

	

2 	The reason that no judgment of conviction was introduced was that there was none: the 

3 California documents show that the offense in question did not result in a judgment of 

4 conviction. The order of probation showed that Mr. Ybarra was given probation for the offense, 

5 after the court suspended imposition of the judgment and sentence. 14 AA 3076. Mr. Ybarra's 

6 probation expired, at latest, on July 14, 1979, before the commission of the offense in this case 

7 and before the penalty hearing, and thus under California law no judgment of conviction was 

8 ever entered." 

	

9 	Under California law, suspension of judgment and sentence results in no judgment of 

10 conviction. In United States v. Stallings, 301 F.3d 919 (8t h  Cir. 2002) the Court of Appeals 

11 considered whether the defendant had a prior "conviction," based on a California prosecution 

12 that ended, as in Mr. Ybarra's case, with a grant of probation following suspension of imposition 

13 of sentence (rather than imposition of sentence followed by suspension only of the sentence). 

14 The Court's reasoning is directly applicable here: 

	

15 	If imposition of sentence was suspended, and probation was never revoked, then 
there is no judgment entered against the defendant. As explained in an early 

	

16 	California Supreme Court case: 
When judgment is not pronounced and further proceedings are 

	

17 	 suspended, there is no judgment against [the defendant]. His 
activities are limited only by the terms of the probationary order, 

	

18 	 under the supervision of the probation officer. 'Upon revocation of 
probation the defendant is entitled to a hearing and to be sentenced, 

	

19 	 before he can be committed to the appropriate institution. 

	

20 	Stephens v. Toomey, 51 Ca1.2d 864, 338 P.2d 182, 187 (1959) (citation omitted); 
see also People v. Pennington, 213 Cal.App.3d 173,261 Cal.Rptr. 476, 478 (1989) 

21 

	

	("Where no sentence is imposed at the time probation is granted, a subsequent 
decision terminating probation requires that judgment be pronounced." (Citing 

	

22 	Cal.Penal Code § 1203.2, subd. (c))); United States v. Qualls,  108 F.3d 1019, 
1023 (9th  Cir. 1997) ("There is no judgment pending against a probationer when 

	

23 	the court withholds imposition of judgment and suspends further proceedings. 
Because the California court granted [the defendant] probation and suspended 

	

24 	further proceedings, [the defendant] does not have a final or pending judgment 
against him in California." (internal citations omitted)), aff'd en banc,  140 F.3d 

25 

'The prosecutor's failure to acknowledge that there was no judgment of conviction in itself 
violated the federal constitutional right to due process as a failure to correct false evidence. See United  
States v. LaPage,  231 F.3d 488, 491-492 (9 th  Cir. 2000) (per Kleinfeld, J.). 
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11 

1 	824, vacated and remanded,  525 U.S. 957, 199 S.Ct. 398, 142 L.Ed.2d 323, rev'd 
on other grounds,  172 F.3d 1136. 

2 
In United States v. Robinson,  967 F.2d 287 (9th  Cir. 1992), the Ninth Circuit 

3 

	

	concluded that under California law a probation order is not a "judgment" when 
the imposition of sentence is suspended. See id.  at 293. The Ninth Circuit noted 

4 

	

	that California law provides: "[W]hen a sentencing court grants probation after a 
conviction, it may suspend the imposition of sentence, in which case no judgment 

5 

	

	of conviction is rendered, or it may impose sentence and order its execution to be 
stayed. In the latter case only, a judgment of conviction is rendered." Id. (citing 

6 

	

	People v. Arguello,  59 Ca1.2d 475, 30 Cal.Rptr. 333, 381 P.2d 5, 6 (1963)); see 
also United States v. Haggerty,  85 F.3d 403, 406 (8th  Cir. 1996) (citing Robinson  

7 

	

	for the proposition that a probation order is not a judgment). In Stallings's case, 
there was no judgment of conviction entered and the appropriate time for revokin g  

8 

	

	his probation and entering judgment has lapsed. See Cal.Penal Code § 1203.3(a 
("The court shall have authority at any time during the term of probation to 

9 

	

	revoke, modify, or change its order of suspension of imposition or execution of 
sentence...."); see also In re Perez,  65 Ca1.2d 224, 53 Cal.Rptr. 414 418 P.2d 6, 
11(1966) ("If probation was timely revoked, judgment could be imposed at any 
time thereafter '); Smith,  90 Cal.Rptr. At 814 ("It is also settled that an order 
revoking probation, to be valid, must be made within the period fixed in the order 
of probation. If not revoked within that period, the probation terminates 
automatically on the last day."). Accordingly, no valid judgment has been entered 
against Stallings and, therefore, the enhanced sentence imposed in reliance upon 
the California conviction was improper. 

14 
Stallings, 301 F.3d at 922. 

15 
This Court is bound to give full faith and credit to California's judgments, U.S. Const. 

16 
Art. IV § 1; see Clint Hurt & Assoc., Inc. v. Silver State Oil, 111 Nev. 1086, 1088, 901 P.2d 703 

17 
(1995), and here, that includes respecting the absence of a judgment of conviction." Any ruling 

18 
that would broaden the scope of the aggravating factor to include cases in which there was never 

19 
any judgment of conviction would also violate due process, by failing to apply the constitutional 

rule of lenity, as well as the state's own rule requiring strict construction of statutes. E.g., United 

States v. Bass,  404 U.S. 336, 348 (1971) ("where there is ambiguity in a criminal statute, doubts 

'While Nevada law may consider imposition of judgment, followed by suspension or deferral 
of sentence only, as a conviction, see Petrocelli v. Angelone, 248 F.3d 877, 891-892 (9 th  Cir. 2001), there 
is no basis for concluding that a case in which judgment was never entered constitutes a previous 
"conviction" within the meaning of former Nev. Rev. Stat. § 200.033(2) The statute was amended, after 
Mr. Ybarra's trial, to clarify when a conviction must occur to support the prior conviction aggravating 
factor. 1997 Nev. Stats. Ch. 361 § 1, current Nev. Rev. Stat. § 200.033(2) ("a person shall be deemed 
to have been convicted at the time the jury verdict of guilt is rendered or upon the pronouncement of 
guilt by a judge"). This provision obviously could not be applied to Mr. Ybarra's case under the ex post 
facto prohibition of the federal double jeopardy clause. 
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1 are resolved in favor of the defendant"); Bell v. United States, 349 U.S. 81, 83-84 (1995); 

Dumaine v. State, 103 Nev. 121, 125,734 P.2d 1230, 1233 (1987) ("[p]enal statutes, especially, 

3 must be strictly construed. Where a person is charged with a violation of the provisions of a 

4 penal statute, and a reasonable doubt exists as to whether that person's conduct comes within 

5 the statute, such doubt must be resolved in favor of the accused."); Sparkman v. State, 95 Nev. 

6 76, 82, 590 P.2d 151, 156 (1971) ("laws imposing criminal sanctions require strict construction 

7 in favor of the citizen and against the government."). Under these circumstances, the prior 

8 conviction aggravating factor cannot be applied in Mr. Ybarra's case. Here the trial court 

9 exacerbated the due process violation when it gave an instruction in response to the jury's 

10 inquiry, on the offense with which Mr. Ybarra was charged, an offense "related" to the charged 

11 offense. RT (6-26-81) 114. Thus not only did the court admit evidence of the probation order 

12 when there was no judgment of conviction, it allowed the jury to consider the offense with which 

13 Mr. Ybarra was only charged, and of which he was never "convicted" under any theory. 16  

14 

15 

16 

17 

18 

19 

20 

21 

22 

'The terms of the court's instruction, that the charged offense and the offense to which Mr. 
Ybarra pleaded guilty constituted a "felony involving the use or threat of violence to the person of 
another, RT (6-26-81) 114, also amounted to a directed verdict on the aggravating factor, which is an 
element of the capital offense. Directing a verdict on an element of an offense in a criminal case violates 
the due process and jury trial guarantees of the federal constitution and is reversible per se. Rose v.  
Clark,  478 U.S. 570, 578 (1986); United States. v. Martin Linen Supply Co.,  430 U.S. 564, 572-573 
(1977) ("A trial judge is prohibited from entering a judgment of conviction or directing the jury to come 
forward with such a verdict ... regardless of how overwhelmingly the evidence may point in that 
direction.") 

23 

24 

25 

26 

27 
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1 	This error was prejudicial in Mr. Ybarra's case. The jury's question regarding the 

2 California offense, RT (6/26/81) 114, shows that the jury was focused on the effect of the prior 

3 on the penalty determination, and, as noted above, the district court exacerbated the prejudice 

4 in admitting the order of probation by allowing the jury to consider the charged offense as well. 

5 In addition, other aggravating factors are also invalid. Under these circumstances, the error was 

6 prejudicial and the penalty judgment must be reversed. See, e.g., State v. Haberstroh, 119 Nev. 

7 173, 69 P.3d 676, 682-684 (2003). 

8 D. 	Additional Constitutional Errors Require Reversal of Appellant's Conviction and• 
Sentence. 

1. 	The Death Sentence Must be Reversed, Because the Sentencing Jury Did Not Find  
the Elements Required for Eligibility for Capital Murder Beyond a Reasonable  
Doubt.  

Mr. Ybarra's death sentence is unconstitutional under the reliability guarantee of the 

Eighth Amendment and under due process guarantee of the Fourteenth Amendment, because the 

jury did not find the elements required for capital eligibility beyond a reasonable doubt. 

The factors necessary to support eligibility for the death penalty in Nevada, in addition 

to the conviction on all the elements of first degree murder, as (1) the existence of one or more 

aggravating factors, and (2) that the aggravating factors are not outweighed by the mitigation. 

Nev. Rev. Stat. § 200.030(4); Johnson v. State, 118 Nev. 787, 802-803, 59 P.3d 450 (2002). 

Those factors must be proved to and found by a jury beyond a reasonable doubt. 

Mr. Ybarra's jury was instructed that aggravating factors must be proved beyond a 

reasonable doubt. RT 42 (June 26, 1981). The jury was not instructed that it had to find that 

aggravation was not outweighed by mitigation beyond a reasonable doubt, or by any standard 

at all, in order to find petitioner eligible to receive the death penalty. RT 42.(June 26, 1981). 

This Court previously rejected the argument that in cases in which the aggravation and 

mitigation were evenly balanced, the jury could not impose a death sentence. Ybarra v. State, 

100 Nev. 167,173-174, 679 P.2d 797 (1984); Gallego v. State, 101 Nev. 782, 790, 711 P.2d 856 

(1985). 
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1 	The law is now clear, however, that every fact necessary to imposition of an increased 

punishment must be proved to and found by a jury beyond a reasonable doubt. Ring v. Arizona, 

3 536 U.S. 584, 589, 609 (2002); Apprendi v. New Jersey, 530 U.S. 466, 483 (2000); Johnson v.  

4 State, 118 Nev. at 802-803. Mr. Ybarra' s sentence must therefore be reversed, because an error 

5 with respect to the burden of proof is structural, which results in reversal without any attempt 

6 to analyze prejudice. Sullivan v. Louisiana, 508 U.S. 275, 281-282 (1993). 

	

7 	This rule must be applied to Mr. Ybarra' s case, because the principle that elements of an 

8 offense must be proved beyond a reasonable doubt is fully retroactive. In Cage v. Louisiana,  the 

9 Court emphasized the vital role of the reasonable doubt standard in avoiding convictions based 

10 on factual error: 

[T]he Due Process Clause of the Fourteenth Amendment "protects the accused 
against conviction except upon proof beyond a reasonable doubt of every fact 
necessary to constitute the crime with which he is charged." In re Winship, 397 
U.S. 358, 364 ... (1970) . . This reasonable-doubt standard "plays a vital role in the 
American scheme of criminal procedure." Winship, 397 U.S. at 363. Among 
other things, "it is a prime instrument for reducing the risk of convictions resting 
on factual error." 

15 498 U.S. 39, 39-40 (1990) (some internal citations omitted). Winship itself makes clear that the 

16 requirement of proof beyond a reasonable doubt is grounded upon accuracy concerns: 

	

17 	The requirement of proof beyond a reasonable doubt has this vital role in our 
criminal procedure for cogent reasons. The accused during a criminal prosecution 

	

18 	has at stake interest of immense importance, both because of the possibility that 
he may lose his liberty upon conviction and because of the certainty that he would 

	

19 	be stigmatized by the conviction. Accordingly, a society that values the good 
name and freedom of every individual should not condemn a man for commission 

	

20 	of a crime when there is reasonable doubt about his guilt. 

21 397 U.S. at 364. The Winship Court specifically rejected the margin of error permitted by a 

22 preponderance standard: 

	

23 	There is always in litigation a margin of error, representing error in factfinding, 
which both parties must take in to account. Where one party has at stake an 

	

24 	interest of transcending value — as a criminal defendant his liberty — this margin 
of error is reduced as to him by the process of placing on the other party the 

	

25 	burden of. . . persuading the factfinder at the conclusion of the trial of his guilt 
beyond a reasonable doubt. Due process commands that no man shall lose his 

	

26 	liberty unless the Government has borne the burden of . . . convincing the 
factfinder of his guilt. To this end, the reasonable-doubt standard is indispensable, 

	

27 	for it impresses on the trier of fact the necessarily of reaching a subjective state of 
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1 	certitude of the facts in issue. 

2 Winship, 397 U.S. at 364. 

	

3 	The Supreme Court has repeatedly recognized that the rules in Winship and Mullaney 

4 enhance accuracy. In Ivan V. v. City of New York, 407 U.S. 203, 205 (1972), the Court gave 

5 the rule announced in Winship retroactive effect, because "the major purpose of the 

6 constitutional standard of proof beyond a reasonable doubt announced in Winship was to 

7 overcome an aspect of a criminal trial that substantially impairs the truth-finding function." 

8 Subsequently, in Hankerson v. North Carolina, 432 U.S. 233, 240 (1977), the Supreme Court 

9 relied on Ivan V and applied Mullaney retroactively, because "the rule was designed to diminish 

10 the probability that an innocent person would be convicted and thus to overcome an aspect of 

11 a criminal trial that 'substantially impairs the truth-finding function." Id at 242. 

	

12 	The Court has also emphasized society's interest in a more accurate standard: 
Moreover, use of the reasonable-doubt standard is indispensable to comment the 

	

13 	respect and confidence of the community in applications of the criminal law. It 
is critical that the moral force of the criminal law not be diluted by a standard of 

	

14 	proof that leaves people in doubt whether innocent men are being condemned. It 
is also important in our free society that every individual going about his ordinary 

	

15 	affairs have confidence that his government cannot adjudge him guilty of a 
criminal offense without convincing a proper factfinder of his guilt with utmost 

	

16 	certainty. 

17 Winship, 397 U.S. at 364; see also Jackson v. Virginia, 443 U.S. 307, 316 - 317 (1979) ("The 

18 Winship doctrine requires more than simply a trial ritual. A doctrine establishing so fundamental 

19 a substantive constitutional standard must also require that the factfinder will rationally apply 

20 that standard to the facts in evidence."); Francis v. Franklin, 471 U.S. 307, 322 n. 8 (1985) 

7 1 (referring to the government's burden to prove every element beyond a reasonable doubt as 

22 grounded in "bedrock due process principles"); United States v. Nolasco, 926 F.2d 869, 871 (9 th  

23 Cir. 1991) ("The reasonable doubt standard gives substance to the presumption of innocence and 

24 instills confidence in the community that the innocent will not be condemned."). 

	

25 	The Supreme Court's analysis of the retroactivity of Rine in Schriro v. Summerlin, 	 

	

26 	U.S. 	, 124 S.Ct. 2519 (2004) supports appellant's position. In Summerlin, the Court 

27 considered whether the Ring requirement of jury findings of elements of capital eligibility should 
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1 be applied retroactively to cases on collateral review, the Court analyzed whether the rule 

2 satisfied the test for exceptions to non-retroactivity enunciated in Teague v. Lane, 489 U.S. 288, 

3 311 (1989) (plurality opn.), for "'watershed rules of criminal procedure' implicating the 

4 fundamental fairness and accuracy of criminal proceedings," Sununerlin, 124 S.Ct. at 2524, 

5 quoting Saffle v. Parks, 494 U.S. 484, 495 (1990), and that establish "bedrock procedural 

6 elements essential to the fairness of a proceeding." Sawyer v. Smith, 497 U.S. 227, 242 (1990) 

7 (internal citation, quotation marks and emphasis omitted). This Court held that, while the right 

8 to jury trial was fundamental, the evidence is "simply too equivocal" to establish that judicial 

9 factfinding "so 'seriously diminishe[s]' accuracy" that it justifies retroactive application of the 

10 Ring rule, Summerlin, 124 S.Ct. at 2525 (emphasis in Summerlin), because there were equally 

11 compelling arguments favoring jury or judge sentencing. 

12 	With respect to the proof beyond a reasonable doubt standard, however, there can be no 

13 dispute that that rule is a "bedrock procedural element" and that it does increase accuracy, as 

14 Winship and its progeny make clear. Accordingly, the Summerlin analysis compels the 

15 conclusion that the Apprendi rule, requiring that all elements of the capital offense must be 

16 found beyond a reasonable doubt, must be applied retroactively!' This Court's test of 

17 retroactivity is broader than the rule of Teague and focuses on whether "accuracy is seriously 

18 diminished without the rule ...." Colwell v. State, 118 Nev. 807, 59 P.3d 463 (2002); and since 

19 the rule of Apprendi and Ring, with respect to the reasonable doubt standard, satisfies the 

20 Teague standard, it must also satisfy the Colwell standard. Since Mr. Ybarra's jury was not 

21 instructed that it was required to find the weighing element of capital eligibility beyond a 

22 reasonable doubt, the penalty judgment must be reversed. 

23 / / / 

24 /// 

25 
'The Summerlin  analysis, finding that the rule in Ring  was fundamental, implicitly overrules 

United States v. Sanchez-Cervantes,  282 F.3d 664,669 (9t  2002), which held that Apprendi  did not 
announce a "bedrock" rule; and Winship  and its progeny establish that the proof beyond a reasonable 
doubt standard is essential to accuracy. 
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1 	2. 	Mr. Ybarra's Death Sentence is Invalid Due to the Reduced Standard of 
Reliability for Admission of Evidence at the Penalty Phase of the Capital Trial. 

Nevada statute and case law provide for a reduced standard of admission of evidence 

against a defendant in the penalty phase of a capital trial. Nev. Rev. Stat. § 175.552 and Allen 

v. State,  99 Nev. 485, 488, 665 P.2d 238 (1983), allow admission of evidence that would not be 

admitted under the normal constitutional standards of admissibility at trial, including admission 

of evidence to prove the death-eligibility elements of aggravating factors and the outweighing 

of mitigation by aggravation. That process results in a categorical denial of due process of law, 

equal protection and a reliable sentence. U.S. Const. Amends. VI, VIII, XIV; Nev. Const. Art. 

1 § 3, 6, 8, Art. 4 § 21. 

The jury trial guarantee extends to the proceeding to find the elements necessary to make 

a defendant eligible for a capital sentence. E.g., Ring v. Arizona,  536 U.S. 584, 602-609 (2002); 

Apprendi v. New Jersey,  530 U.S. 466, 474-477 (2000). That right would be an empty one, 

however, if the process used does not comply with federal constitutional standards, including 

the exclusion of the "otherwise inadmissible evidence that the Nevada statute, Nev. Rev. Stat. 

§ 175.552, permits to be introduced. 

At the penalty phase of petitioner's trial, the court admitted hearsay evidence, including 

introduction of evidence of a charged offense to which no plea was entered, and other hearsay 

evidence, that would not have been admissible under constitutional standards at trial, to support 

a finding of an aggravating factor. See pp. 23, 25 above. 

The use of a lesser evidentiary standard at the penalty phase of a capital trial, in which 

the reliability of the evidence before the jury is a prerequisite to a reliable sentence, renders the 

death penalty process unconstitutional on its face. In the alternative, the state cannot show, 

beyond a reasonable doubt, that the admission of evidence at the penalty phase of the capital 

trial, including evidence used to prove aggravating factors, was not prejudicial. 

	

3. 	Mr. Ybarra's Conviction and Sentence are Invalid Due to Jury Misconduct. 

During voir dire examination, the jurors asserted that they could consider all of the 
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1 potential penalties if petitioner was found guilty of the murder, and on that basis the trial court 

2 qualified the jury. During either the trial or the jury deliberations, however, some or all of the 

3 jurors agreed that they would impose the death penalty if they found Mr. Ybarra guilty. 1 AA 

4 194, EH-6399 (Bowler). Also, during trial, some jurors encountered Mr. Ybarra in the hall of 

5 the courthouse and observed his apparently "normal" demeanor in sharing a water fountain, as 

6 evidence that he was not insane or impaired. 2 AA 279, EH-6404. 

7 	The juror's prejudgment of the appropriate penalty was obvious misconduct: it violated 

8 the defendant's right to an impartial jury and to a reliable sentence, as well as being a violation 

9 of the court's admonition not to deliberate until the case was submitted to the jury. U.S. Const. 

10 Amends. VI, VIII, XIV. 

11 	Prejudgment of an issue requires disqualification of a judicial officer. In Amato v.  

12 Winn/Dixie Stores/Sedgwick James, 810 S.2d 979, 981-982 (Fla. App. 2002), a judge of 

13 compensation claims (JCC) held a hearing on the merits of a claim and then allowed the 

14 respondents to conduct a post-hearing deposition, and this claimant/appellant advised that she 

15 intended to present rebuttal evidence. Before these events took place, the JCC issued a final 

16 order, based only the evidence that had been presented up to that time, denying the claim in its 

17 entirety. On appeal, the court held: 

18 	We conclude that Appellant's motion to disqualify the JCC is legally sufficient, 
i.e., the facts alleged would place a reasonably prudent person in fear of not 

19 

	

	receiving a fair and impartial proceeding because the trial judge had prejudged the 
case before all the evidence was presented. Smith v. Santa Rosa Island Auth'ty, 

20 

	

	729 So.2d 944 (Fla. 1" DCA 1998); Barnett v. Barnett, 727 So.2d 311 (Fla. 2d 
DCA 1999) (although a judge may form mental impressions and opinions in the 

21 	course of hearing evidence, it is improper to prejudge the case). 

22 Id. at 983; see also Stretton v. Disciplinary Board of the Supreme Court of Pennsylvania, 944 

23 F.2d 137, 143 (3rd  Cir. 1991) ("If judicial candidates during a campaign prejudge cases that later 

24 come before them, the concept of impartial justice becomes a mockery. The ideal of an 

25 adjudication reached after a fair hearing, giving due consideration to the arguments and evidence 

26 produced by all parties no longer would apply and the confident of the public in the rule of law 

would be undermined.") 
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• 
1 	In State v. Pacheco, 517 P.2d 1304 (N.M. 1973), the judge presiding over a probation 

2 revocation hearing indicated, in his oral statement at the end of the hearing announcing his 

3 decision that he would revoke probation, that he had already made arrangements for the 

4 defendant to be taken into custody. The Court of Appeals held that: 

5 	when the trial court has already made arrangements, prior to the hearing, with the 
deputy warden for defendant's care, ... we can only conclude that the trial court 

6 

	

	prejudged the hearing, thereby depriving defendant of his fundamental right of a 
fair hearing before an impartial tribunal. 

Id. at 1306. Similarly, in Geer v. Stathopulos, 309 P.2d 606, 609 (Colo. 1957), the court 

reasoned: 
9 

A fair and impartial trial, the very desideratum of the administration of justice, is 
10 

	

	a judicial process by which a court hears before it decides; by which it conducts 
a dispassionate inquiry, and renders judgment only after trial. The antithesis of 

11 

	

	a fair and impartial trial is prejudgment by a court. A tendency of prejudge, or a 
prejudgment of a particular controversy, or of a class or character of cases only 

12 	sucks the administration of justice down into the eddy of disrepute. 

13 Even under the minimal due process standards applicable to prison disciplinary proceedings, 

14 prejudgment of an issue is inconsistent with the right to an impartial tribunal: 

15 	Our conception of an impartial decisionmaker is one who, inter alia, does not 
prejudge the evidence and who cannot say, with the utter certainty advanced by 

16 

	

	these defendants, how he would assess evidence he has not yet seen. See e. 
Francis v. Coughlin, 891 F.2d 43, 46 (2d Cir. 1989) ("it would be improper or 

17 	prison officials to decide the disposition of a case before it was heard"). 

18 Patterson v. Coughlin, 905 F.2d 564, 570 (2d Cir. 1990). 

19 	Similarly, the juror's consideration of the defendant's demeanor, on crucial issues before 

20 the jury, when he did not testify, amounted to reception of evidence not admitted at trial, in 

21 violation of the rights to avoid self-incrimination, to confrontation and cross-examination, to trial 

22 by an impartial jury and to a reliable sentence. U.S. Const. Amends. V. VI, VIII, XIV. Even 

23 mere comment on a non-testifying defendant's demeanor violates due process: 

24 	[W]here a prosecutor comments on the conduct of a non-testifying defendant ... 
the defendant's character is improperly put at issue and his fifth amendment rights 

25 

	

	not to testify and not to be convicted except on the basis of the evidence admitted 
at trial are violated." 

United States v. Schuler, 813 F.2d 978, 982 (9t h  Cir. 1987). See also Nau v. Sellman, 104 Nev. 
27 

7 

8 

26 
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1 248, 251, 757 P.2d 358 (1988) (holding plain error to admit testimony of district attorney that 

2 defendant "acted like a guilty guy," based on "appearance and demeanor"). The actual 

3 consideration of that demeanor by lay jurors in determining the extent of Mr. Ybarra's 

4 impairment for purposes of the insanity defense is that much more egregious. 18  

5 	The absence of an impartial jury is a structural error that is reversible per se, see Tumey 

6 v. Ohio, 273 U.S. 510, 535 (1927) (lack of impartial tribunal); Dyer v. Calderon, 151 F.3d 970, 

7 973 (9th  Cir. 1998) (en banc); Thompson v. State, 111 Nev. 439,442-443, 894 P.2d 375 (1995). 

8 The jury's consideration of material evidence not introduced at trial should also not be subject 

to harmless error analysis, but even if it could be analyzed for harmlessness, the jury's 

10 consideration of material crucial to the issues in the case must be found prejudicial. See Mach 

11 v. Stewart, 137 F.3d 630, 634 (9th  Cir. 1997). Accordingly, the conviction and sentence must 

12 be reversed. 

13 	4. 	Mr. Ybarra's Death Sentence is Invalid Because One of the Jurors Would Not 
Consider All the Sentencing Options Provided by Law. 

During jury voir dire, juror Hayward stated that she had a fixed opinion that the sentence 

to be imposed for the killing of Nancy Griffiths should be one of only two possible punishments. 

2 AA 417, RT 262. Hayward did not specify the punishments she contemplated imposing or 

even say whether they were extra-legal or provided for by law, RT 263, but she agreed that she 

could impose a death sentence. RT 261. 

At the time of Mr. Ybarra's trial, Nevada law provided for three potential punishments 

for first degree murder: death, life imprisonment without possibility of parole, and life 

imprisonment with possibility of parole. Hayward's testimony on voir dire established that she 

would not consider all of the sentence options available by law. A refusal to consider all of the 

legal sentences made her not impartial within constitutional standards, but Hayward nevertheless 

25 
18The importance of the evidence of demeanor is greater because Mr. Ybarra was medicated 

during the trial, see n. 35, below; 10 AA 2137, and because of the prosecutor's argument drawing 
attention to the defendant's "slumping" during trial, RT 1267, in an apparent attempt to convince the 
jury that Mr. Ybarra's demeanor was simply acting. 
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1 remained on the jury. 

2 	It is well settled that a prospective juror in a death penalty case must be able to 
consider each penalty available before being qualifieclto sit as a juror. See Adams  

3 

	

	v. Texas, 448 -U.S. 38, 45 (1980); Walker v. State, 113 Nev. 853, 866, 944 P.2d 
762, 770-771 (1997); Milligan v. State, 101 Nev. 627, 632, 708 P.2d 289,292-293 

4 

	

	(1985) (applying Adams in a Nevada death penalty case). The defendant's 
constitutional right to an impartial jury, however, demands that this principle not 

5 

	

	be used to empanel a jury overly prone toward the death penalty. Thus, the rule 
is more precisely stated: "[A] juror may not be challenged for cause based on his 

6 

	

	views about capital punishment unless those views would prevent or substantially 
impair the performance of his duties as a juror in accordance with his instructions 

7 	and his oath." Adams, 448 U.S. at 45. 

8 Leonard v. State, 117 Nev. 53, 89, 17 P.3d 397 (2001) (Rose, J., dissenting). Although this 

9 statement occurs in a dissenting opinion, no authority contradicts the substantive point made, 

10 which is that a capital juror must be able to consider "each penalty available." When, as here, 

11 a juror would not consider a sentence other than the two harshest ones, the juror is "overly prone 

12 toward the death penalty," since she would begin her calculation of the appropriate sentence at 

13 a point higher than the constitutionally mandated one. 

14 	Trial before that jury deprived Mr. Ybarra of his right to jury trial, due process of law and 

15 a reliable sentence. U.S. Const. Amends. VI, VIII, XIV. The presence of a non-impartial juror 

16 on the jury, is structural error which is reversible per se and the sentence must be vacated. 

17 	5. 	Mr. Ybarra's Conviction and Sentence are Invalid Due to the Trial Court's  
Refusal to Excuse a Juror for Cause. 

During voir dire examination, juror Bowler admitted that she knew all but about twelve 

of the forty-five witnesses who were expected to testify, and that she believed that all the people 

she knew, except one, were "credible people," 2 AA 461, RT 179, and that there was a 

"possibility" that she would believe people she knew more than witnesses she did not. RT 179. 

After she was alerted to this being a problem by the questioning, RT 181, Bowler claimed that 

she would not give greater credibility to a person on the witness list whom she knew than to a 

person not on the list, RT 182, but later admitted again that she had an opinion that the people 

on the list whom she knew were credible. RT 183. 

The trial court denied Mr. Ybarra's challenge for cause, RT 185, and because the 

18 

19 

20 

21 

22 

7 3 

24 

25 

26 

27 

28 	 34 



1 defendant used all of the peremptory challenges allowed to him, Bowler served on the jury that 

2 convicted petitioner and sentenced him to death. 

3 	Juror Bowler was not impartial within constitutional standards because she had an opinion 

4 about the credibility of the witnesses whom she knew that was formed before the trial and was 

5 not based on the evidence admitted at trial. In Faucher v. State, 596 N.W. 2d 770 (1990), a 

6 prospective juror expressed his opinion about the credibility of one of the witnesses, stating he 

7 knew her to be "a girl of integrity" and someone who "wouldn't lie." The court found that these 

8 statements were evidence that the juror "had an opinion and was not impartial," and concluded 

9 that a reasonable judge could only reach the conclusion that the juror was objectively biased. 

10 596 N.W.2d at 774, 784-785. In this case, juror Bowler admitted that she had an opinion that 

11 the witnesses she knew were credible, and therefore was not "impartial and indifferent to the 

12 extent commanded by the Sixth Amendment." Morgan v. Illinios, 504 U.S. 719, 726-727 

13 (1992). 

14 	The refusal of the trial court to excuse Bowler from cause thus rendered the jury not 

15 impartial, in violation of the defendant's right to jury trial, to due process and to a reliable 

16 sentence, U.S. Const. Amends. VI, VIII, XIV, and trial before a jury that is not impartial is 

17 structural error that requires vacation of the conviction and sentence. See Tumey v. Ohio, 273 

18 U.S. 510, 532 (1927) (tribunal not impartial);Dyer v. Calderon, 151 P.3d at 973; Thompson v.  

19 State, 111 Nev. at 442-443. 

20 	6. 	Appellant's Conviction and Sentence are Invalid to the Lack of Impartiality of 
the Judge and Jury, Resulting From the Trial Judge's Comment that it Was  

21 	 "Unfortunate" that Petitioner Had Not Pleaded Guilty. 

22 	At the beginning of Mr. Ybarra's trial, the trial judge commented to the jury that it was 

23 "unfortunate" that the defendant had not pled guilty: "Ladies and gentlemen, unfortunately with 

24 respect to all of the counts read to you in open court the defendant has pled not guilty and not 

25 guilty by reason of insanity." RT 17. 

26 	The judge's comment demonstrated bias against the defendant and his case, and it also 

27 informed the jury that the judge believed that the defendant was, and should be found, guilty. 
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1 The court's comment injected his own opinion into the proceedings and necessarily affected the 

2 jury and rendered it not impartial, especially in this case in which many of the jurors were 

3 personally familiar with the judge. In discussing a judge's warning to a witness about 

4 committing perjury, the North Carolina Supreme Court recognized the danger that the judge 

5 would invade the jury's province in assessing the credibility of the witness: "It is most unlikely 

6 that a judge would ever warn a witness of the consequences of perjury unless he had determined 

7 in his own mind that the witness had testified falsely." State v. Locklear, 309 N.C. 428, 306 

8 S.E.2d 774, 778 (1983) (quoting State v. Rhodes, 290 N.C. 16,224 S.E.2d 631, 636-638 (1976); 

9 see Phillips v. State, 997 P.2d 456,458 (Wyo. 1979) (judicial comments on evidence prejudicial, 

10 reversible error). In this case, it is similarly "most unlikely" that a judge would say that a 

11 defendant's decision to plead not guilty was unfortunate, "unless he has determined in his own 

12 mind" that the defendant was guilty. 

13 	A trial before such a judge, and a jury infected with the court's prejudicial comment, 

14 violated the defendant's right to trial by an impartial jury, to due process and to a reliable 

15 sentence. U.S. Const. Amends. VI, VIII, XIV; see Offutt v. United States, 348 U.S. 11, 16 

16 (1954); Beaugureau v. State, 56 P.3d 626, 635 (Wyo. 2002). The lack of an impartial tribunal 

17 is structural error that requires vacation of the conviction and sentence. See Tumey v. Ohio, 273 

18 U.S. at 532. 

19 	7. 	Mr. Ybarra's Conviction and Death Sentence are Invalid Because the Jury that 
Convicted and Sentenced Him Did Not Meet Constitutional Standards of 

20 	 Impartiality Due to the Refusal to Change the Venue of Trial. 

21 	Appellant Ybarra was tried, convicted and sentenced to death by a jury in White Pine 

22 County, Nevada. White Pine County is sparsely populated and in 1980 had only slightly over 

23 8,000 residents, 4 AA 703, of whom only 3869 were of jury-eligible age. 4 AA 709. 

24 	The material before the trial court on the motion to change venue included the jury voir 

25 dire and the publicity from local media. It showed that the victim of the capital offense, Nancy 

26 Griffith, was a 15 year-old local resident from an established local family. She was a member 

27 of the Church of Jesus Christ of Latter Day Saints, which is the largest denomination in White 
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1 Pine County, comprising over a third of the population, including the trial judge and the 

2 prosecutor in petitioner's case. 4 AA 703. The defendant was an outsider in the community, 

3 who had moved to White Pine County only a week before the offense, and was a transient 

4 working man. 

	

5 	The jury venire called for petitioner's trial originally consisted of 111 people, of which 

6 two people were excused for hardship and one without explanation. 100% of the prospective 

7 jurors examined had some exposure to media reports about the case, and 107 out of 108 had read 

8 newspaper coverage. Sixty-four people of the 108 people in the panel (63%) were excused for 

9 cause, of whom 55 (50%) were excused due to media exposure and/or familiarity with the 

10 victims or her family. 

	

11 	Media coverage was pervasive, constant and intense. 3 AA 615 - 4 AA 669. The media 

12 coverage included an editorial opinion, referring to another case, insisting that "[i]f you kill, you 

13 should be killed." 3 AA 615. Media coverage before Mr. Ybarra's trial included coverage of 

14 another potentially capital case identified with his in which the defendant, Dennis Dean, sought 

15 to "use" the insanity defense, but later "dropped" the defense and pleaded guilty. 3 AA 632-633, 

16 652. The community focus on exacting "an eye for an eye" in petitioner's case was expressed 

17 in a letter to the editor during trial. 4 AA 684, 686. Community sentiment was so vehement that 

18 the preliminary hearing was conducted at the jail for security reasons. 3 AA 621. 

	

19 	Mr. Ybarra exercised all eight of his peremptory challenges to members of the venire. 

20 The jury finally seated included at least 9 people, 75% of the regular jurors, who had personal 

21 acquaintance with the victim and/or her family. The individual jurors who served were: 

	

22 	1) 	Ivan Wright - heard about case from newspapers; worked at Kennecott with the 

23 victim' s brother, 2 AA 354, EH29571; admitted having had "thoughts" about penalty for Griffith 

24 killing, EH29579. 

	

25 	2) 	David Green - had business dealings with victim's father, 2 AA 370, RT377. 

	

26 	3) 	Donald Adams - wife was previously on jury panel before being excused, RT659, 

27 2 AA 384; worked at Kennecott, RT 663; exposed to newspaper stories, RT665; saw one of 
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1 victim's brothers once a week at work, RT666. 

2 	4) 	Joyce Christensen - read many newspaper stories, 2 AA 399, RT543; prosecution 

3 witness, Dr. Wicker, husband's partner, RT543; knew three or four other jurors, RT547; knew 

4 three other prosecution witnesses, RT549. 

	

5 	5) 	Joseph Christiansen - knew all the police officers on witness list, 2 AA 407, 

6 RT449; read newspaper accounts, RT452; had met police dispatcher who was a relative of 

7 victim, RT453. 

	

8 	6) 	Sydney Hayward - knew victim's father and two of her siblings, 2 AA 417, RT 

9 260; had fixed opinion that penalty should be one of two unspecified punishments if found 

10 guilty, RT266; knew local law enforcement personnel, RT270. 

	

11 
	

7) 	Leona Wall - daughters knew victim in school, 2 AA 431, RT570. 

	

12 
	

8) 	Ellis Peterson - read new accounts, 2 AA 441, RT579; one witness close friend, 

13 RT580; worked for Kennecott, RT587; knew four people on jury panel and acquainted with 

14 more, RT593; knew three of victim's brothers, RT595. 

	

15 	9) 	Sarah Bowler - knew almost all of the witnesses and discussed case, knew relative 

16 of victim, 2 AA 461, RT172; knew victim, and she knew prosecutor and judge, RT175; relative 

17 was murder victim, RT177; exposed to media coverage, RT178; knew all but twelve of forty 

18 people on witness list, and had opinion that all the people she knew were credible except one. 

19 RT178, 181, 183. 

	

20 	10) Patricia Williams - knew victim's father as neighbor, 2 AA 489, RT283-4; close 

21 friends with one witness, RT284; read newspapers, RT285, 289. 

	

22 	11) Joseph Anderson - read newspaper coverage, 2 AA 500, RT211; had close 

23 personal friends and acquaintances on witness list, RT212; worked for Kennecott as security 

24 officer, deputized by county, RT295; knew victim's family only from passing by house, RT308. 

	

25 	The record before the trial court demonstrated that the jury was not impartial within 

26 constitutional standards. A jury in which most of the members know the prosecution witnesses, 

27 and three-quarters know the family of the victim, and some of the jurors know each other, cannot 
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1 be impartial no matter how much they claim or believe they can be. A jury drawn from such a 

2 small and close-knit community cannot stand "indifferent" between the parties when the 

3 defendant is an outsider and the victim is one of their neighbors. Such a jury necessarily cannot 

4 be impartial in making the "reasoned moral choice" whether a defendant should live or die for 

5 killing someone whose family they know. The absence of an impartial jury is a structural error 

6 which is prejudicial per se and requires vacation of the conviction and sentence. 

7 	Evidence obtained after the jury voir dire further demonstrates that the jury was not 

8 impartial. Interviews with jurors established the following additional relevant facts: 

	

9 
	

1) 	Iven Wright - wife excused from jury because she "couldn't take it" because she 

10 knew victim's family and "can form an opinion right now." 2 AA 308, EH -24268; overheard 

11 conversation indicating victim had named defendant as assailant, EH- 24265-6, not reported to 

12 court; community reaction to defendant was he should be killed, and reactions to him after 

13 selected for jury, EH-24273, 24268, 24269, 24285; thought insanity defense "bunch of baloney" 

14 that lawyers used to "pull a job on the jury." EH-24285. 

15 	2) 	Donna Swallow - would bump into petitioner at water fountain outside courtroom 

16 and noticed he would act in "very normal, rational manner" and then "attempt to sound 

17 deranged" in court. 2 AA 255, EH-6404. 

	

18 	3) 	Joyce Christensen - did not know defendant was medicated during trial, she 

19 thought "he just sat there." 4 AA 738. 

	

20 	4) 	Joseph Christensen - defendant did not seem interested in his case during trial, 1 

21 AA 200, EH-6412; overheard discussion in town that if petitioner was found not guilty "there 

22 will be an uprising," EH-6413; strong community sentiment about case, EH-24357; wife knew 

23 victim's family, EH-6363; people believed insanity verdict "kind of a cop-out . . kind of skirtin' 

24 around getting his just deserts type verdict." EH-6370. 

	

25 	5) 	Sarah Bowler - all jurors agreed "if we found him guilty then the death penalty 

26 should apply and we all voted that way." 1 AA 194, EH-6399. 

	

27 	6) 	Joseph Anderson - knew everyone in the courtroom including spectators, 1 AA 
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1 102, EH-6329-31. Knew one of victim's brothers "fairly well" and knew other family socially. 

2 EH-24418; did not know petitioner was medicated at trial. 4 AA 470, 742. 

	

3 	7) 	Patricia Williams - most people suspicious of not guilty by reason of insanity plea. 

4 1 AA 171, EH-6393. 

	

5 	The additional evidence, which demonstrates that the jury in Mr. Ybarra's case could not 

6 be impartial. The information corroborates that there was extraordinarily strong community 

7 sentiment over the case, in a small community in which everyone knew everyone and had ties 

8 to everyone, and where one juror overheard a conversation, that he did not report to the court, 

9 that there could be an "uprising" if petitioner was not found guilty. 1 AA 200, EH-6413. The 

10 strength and depth of the community sentiment is demonstrated by the fact that even now, 

11 twenty-five years after the offense, the internet site for the White Pine County Historical Society 

12 devotes several sections to "Nancy Griffith's heinous murder." 4 AA 711. The jurors' 

13 willingness to claim impartiality or even to subjectively believe in their own impartiality is not 

14 an adequate guarantee of objective constitutional impartiality in light of the other factors; in 

15 particular the fact that ten (10) out of twelve (12) jurors who sentenced petitioner to death had 

16 some personal acquaintance with the victim's family. (Jurors Wright, Green, Adams, Joseph 

17 Christensen, Hayward, Wall, Petersen, Bowler, Williams, and Anderson). 

	

18 	This Court previously rejected a claim that a change of venue was constitutionally 

19 required by pre-trial publicity under Irvin v. Dowd,  366 U.S. 717, 722 (1961). Appellant 

20 submits that, in fact, the extent and inflammatory nature of the publicity so "saturated" the 

21 community that impaneling an impartial jury was impossible, and this Court should reconsider 

22 its previous ruling. Appellant also submits, however, that the tiny size of the community the 

23 personal connections between jurors and their relatives, witnesses and their relatives, the 

24 prosecutor, the judge, and virtually every member of the community, makes it even clearer that 

25 obtaining an impartial jury was impossible. The juror's discussions in the guilt phase, that Mr. 

26 Ybarra should be sentenced to death if he was found guilty, 2 AA 417 (of which this Court did 

27 not know at the time of its previous ruling), is an obvious instance of lack of impartiality; and 
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1 given the close-knit nature of the community, no juror could reasonably have been expected to 

2 fact the community if he or she voted for a sentence less than death. 

3 	In discussing implied bias that prevents a juror from being considered impartial, Judge 

4 Kozinski wrote: 

5 	Of course, a juror could be a witness or even a victim of the crime, perhaps a 
relative of one of the lawyers or the judge, and still be perfectly fair and objective. 

6 

	

	Yet we would be quite troubled if one of the jurors turned out to be the 
prosecutor's brother because it is highly unlikely that an individual will remain 

7 

	

	impartial and objective when a blood relative has a stake in the outcome. Even 
if the putative juror swears up and down that it will not affect his judgment, we 

8 

	

	presume conclusively that he will not leave his kinship at the jury room door. The 
effect of this factor would be impossible to predict: Would the juror yield to his 

9 

	

	sympathies, or fight them and lean the other way? There is no way to know, but 
permitting such a juror to serve would introduce into the jury room an extraneous 

10 

	

	influence that could materially color the deliberations. The juror in question 
would be lacking the quality of indifference which, along with impartiality, is the 

11 	hallmark of an unbiased juror. 

12 Dyer v. Calderon, 151 F.3d 970, 982 (9 th  Cir. 1998) (en banc). The situation is no different here: 

13 the "kinship" in this small community prevented impaneling a jury that was "indifferent" and 

14 unbiased. 

15 	Under these circumstances, the jury that convicted and sentenced Mr. Ybarra could not 

16 be found, by any reasonable tribunal, to be impartial within constitutional standards, and trial 

17 before such a jury violated the right to jury trial, to due process and to a reliable sentence. U.S. 

18 Const. Amends. VI, VIII, XIV. Trial by a jury that is not impartial is structural error that is 

19 reversible per se and the conviction and sentence must be vacated. 

20 	8. 	Mr. Ybarra's Conviction and Sentence are Invalid Because His Capital Trial and 
Sentencing, and the Review on Direct Appeal, Were Conducted Before Judicial  

21 

	

	 Officers Whose Tenure in Office Was Not During Good Behavior but Whose  
Tenure is Dependent on Popular Election. 

The tenure of judges of the Nevada state district courts and of the Nevada Supreme Court 

is dependent upon popular contested elections. Nev. Const. Art. 6 §§ 3, 5. The justices of this 

Court perform mandatory review of capital sentences, which includes the exercise of unfettered 

discretion to determine whether a death sentence is excessive or disproportionate, without any 

legislative prescription as to the standards to be applied in that evaluation. Nev. Rev. Stat. § 
27 

22 

23 

24 

25 

26 

28 	 41 



1 177.055(2). 

	

2 	At the time of the adoption of the United States Constitution, the common law definition 

3 of due process of law included the requirement that judges who presided over trials in capital 

4 cases, which at that time potentially included all felony cases, have tenure during good behavior. 

5 All of the judges who performed the appellate function of deciding legal issues reserved for 

6 review at trial had tenure during good behavior. This mechanism was intended to, and did, 

7 preserve judicial independence by insulating judicial officers from the influence of the sovereign 

8 that would otherwise have improperly affected their impartiality. The tenure of judges during 

9 good behavior was firmly entrenched by the time of the adoption almost a hundred years before 

10 the adoption, a provision required that "Judges' Commissions be made quamdiu se bene 

11 gesserint . . . ." was considered sufficiently important to be included in the Act of Settlement, 

12 12, 13 Will. III c. 2 (1700); W. Stubbs, Select Charters 531 (5t h  ed. 1884); and in 1760, a statute 

13 ensured their tenure despite the death of the sovereign, which had formerly voided their 

14 commissions. 1 Geo. III c.23; 1 W. Holdsworth, History of English Law 195 (7 th ed., A  

15 Goodhart and H. Hanbury rev. 1956). Blackstone quoted the view of George III, in urging the 

16 adoption of this statute, that the independent tenure of the judges was "essential to the impartial 

17 administration of justice; as one of the best securities of the rights and liberties of his subjects; 

18 and as most conducive to the honour of the crown." 1 W. Blackstone, Commentaries on the  

19 Laws of England *258 (1765). The framers of the constitution, who included the tenure during 

20 good behavior for federal judges under Article III of the Constitution, would not likely have 

21 taken a looser view of the importance of this requirement to due process than George III. In fact, 

22 the grievance that the king had made the colonial "judges dependent on his will alone, for the 

23 tenure of their offices" was one of the reasons assigned as justification for the revolution. 

24 Declaration of Independence § 11(1776); see Smith, An Independent Judiciary: The Colonial  

25 Background, 124 U.Pa.L. Rev. 1104, 1112-1152 (1976). At the time of the adoption, there were 

26 no provisions for judicial elections in any of the states. Id. at 1153-1155. 

	

27 	Further, Nevada law does not include any mechanism for insulating state judges and 
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1 justices from majoritarian pressures which would affect the impartiality of an average person as 

2 a judge in a capital case. Making unpopular rulings favorable to a capital defendant or to a 

3 capitally-sentenced appellant poses the threat to a judge or justice of expending significant 

4 personal resources, of both time and money, to defend against an election challenger who can 

5 exploit popular sentiment against the jurist's pro-capital defendant rulings, and poses the threat 

6 of ultimate removal from office.' These threats "offer a possible temptation to the average 

7 [person] as a judge. . . not to hold the balance nice, clear and true between the state and the 

8 [capitally] accused." Tumey v. Ohio, 273 U.S. 510, 532 (1927). Members of this Court have 

9 acknowledged this effect. Legislative Commission's Subcommittee to Study the Death Penalty 

10 and Related DNA Testing (Ass. Conc. Res. No. 3 (file No. 7, Statutes of Nevada 2001 Special 

11 Session)), meeting of February 21, 2002, partial verbatim transcript at 3. Noting that lesson of 

12 election campaign, involving allegation that justice of Supreme Court "wanted to give relief to 

13 a murderer and rapist," was "not lost on the judges in the State of Nevada, and I have often heard 

14 it said by judges, 'a judge never lost his job by being tough on crime.'"); Beets v. State, 107 Nev. 

15 957, 976, 821 P.2d 1044(1991) (Young, J., dissenting) ("Nevada has a system of elected judges. 

16 If recent campaigns are an indication, any laxity toward a defendant in a homicide case would 

17 be a serious, if not fatal, campaign liability.") 

18 	Under these circumstances, any trial in which a capital sentence could be imposed 

19 violates the due process right to an impartial tribunal and the right to a reliable sentence. U.S. 

20 Const. Amends. VIII, XIV. Simply put, the state of Nevada can choose to have elected judges 

21 
19Commentators have recognized that the relatively recent politicization of judicial election 

campaigns (particularly on the issue of vehement public support of the death penalty), and the crucial 
role of contributions from lawyers in conducting judicial election campaigns, have significantly 
undermined traditional notions of judicial impartiality. See, e.g., Bright, Judges and the Politics of 
Death: Deciding Between the Bill of Rights and the Next Election in Capital Cases, 75 Boston U.L. Rev. 
759, 776-780, 784-792, 822-825 (1995); Bright, Political Attacks on the Judiciary: Can Justice be Done  
Amid Efforts to Intimidate and Remove Judges from Office for Unpopular Decisions?, 72 N.Y.U.L. 
Rev. 308, 312-314, 316-326, 329 (1997); Johnson and Urbis, Judicial Selection in Texas: A Gathering 
Storm?, 23 Tex. Tech. L. Rev. 525, 555 (1992); Note, Disqualifying Elected Judges from Cases  
Involving Campaign Contributors, 40 Stan. L. Rev. 449, 478-483 (1988); Note, Safeguarding the  
Litigant's Right to a Fair and Impartial Forum: A Due Process Approach to Improprieties Arising from  
Judicial Campaign Contributions from Lawyers, 86 Mich. L. Rev. 382, 399-400, 407-408 (1987). 
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1 and it can choose have capital punishment, but, consistent with due process, it cannot have both. 

2 	The lack of an impartial tribunal is structural error which is reversible per se, and Mr. 

3 Ybarra' s conviction and sentence must be reversed. 

4 	9. 	Mr. Ybarra's Conviction and Death Sentence are Invalid Due to the Failure of this  
Court to Conduct Fair and Adequate Appellate Review. 

This Court's review of cases in which the death penalty has been imposed is 

constitutionally inadequate. Under Nevada law, this Court had a duty to review Mr. Ybarra's 

death sentence to determine (a) whether the evidence supports the finding of an aggravating 

circumstance or circumstances; (b) whether the sentence of death was imposed under the 

influence of passion, prejudice or other arbitrary factor; (c) whether the sentence of death is 

excessive or disproportionate considering both the crime and the defendant, under former Nev. 

Rev. Stat. §. 177.055(2). This Court's opinion affirming the judgment provide no indication of 

how that mandatory review was conducted in Mr. Ybarra's case. See Ybarra v. State, 100 Nev. 

at 176. 
14 

This Court has never articulated its basis for conducting the review required by Nev. Rev. 
15 

Stat. § 177.055(2): it has not made clear what standards apply to such review, and it has not 
16 

published any rule or decision giving notice of what cases it uses for comparison in its review, 
17 

of what evidence it will consider, or of how counsel should litigate the issue. This absence of 
18 

any standards governing this review deprived Mr. Ybarra of his rights to due process, equal 
19 

protection and a reliable sentence, see Harris ex rel. Ramseyer v. Blodgett, 853 F.Supp. 1239, 

1287-1291 (W.D. Wash. 1994); affirmed on other grounds 64 F.3d 1432 (9t h  Cir. 1995); and the 
21 

denial of the state-created right to adequate review itself violates the federal due process 
22 

guarantee. E.g., Hicks v. Oklahoma, 497 U.S. 342, 346 (1980). 20  
23 

24 
'The lack of adequate appellate review in this case is symptomatic the problems of appellate 

review process in Nevada as a whole. Two of the members of this Court who participated in the 
previous decisions in this case have publicly declared that they normally do not read the briefs but rely 
on the bench memorandum prepared by staff to represent the arguments of counsel and the facts in the 
record.] State Bar of Nevada "Advocacy before the Supreme Court" (Reno, February 1, 1996). One 
justice referred to the former requirement of filing six copies of the briefs as "perpetuat[ing] the myth 
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1 	Had this Court conducted the type of appellate review required by statutory law and by 

2 the constitution, it could not have upheld Mr. Ybarra's death sentence. 

3 	There can be no serious dispute that Mr. Ybarra suffers from mental illness and serious 

4 physical disabilities. 4 AA 855, 5 AA 972, 4 AA 745-782. There can also be no dispute that 

5 substantial mitigating evidence was not presented at trial. 4 AA 799, 854, 13 AA 2682-2944. 

6 Such evidence must be considered in this Court's review, mitigating evidence should result in 

7 a sentence less than death for even the most egregious offenses. See, e.g., Williams (Terry) v.  

8 Taylor, 529 U.S. 362, 368-370, 397 (2000) (finding failure to present mitigating evidence 

9 prejudicial, in case where homicide committed with mattock, and aggravating evidence including 

10 two prior felony convictions, assault on elderly victim after starting fire in his house, brutal 

11 assault on elderly victim that left her in vegetative state, an arson in jail while defendant was 

12 awaiting trial). Under these circumstances, the failure to conduct the statutorily-mandated 

13 review of the sentence adequately and under due process standards requires that the death 

14 sentence be vacated.' 

10. 	Mr. Ybarra's Conviction and Sentence are Invalid Due to the Medication of 
Petitioner Throughout His Capital Trial. 

Mr. Ybarra was administered massive doses of psychotropic medications at Lake's 

Crossing in an effort to make him competent to proceed in the prosecution designed to result in 

his execution. 5 AA 985. Except for a period that his mediation was stopped to allow a test to 

be performed, RT (5-4-81) 49, he was continuously medicated with strong psychotropic 

medication throughout the trial proceedings. 10 AA 2137. The trial court was aware that Mr. 

Ybarra was heavily medicated but it did not conduct a hearing to determine whether the 

that we read each brief. That simply isn't true." (Tape 1, Session 1) A second justice characterized the 
bench memorandum as a "necessary evil," and later added "it would be far better if we read your briefs 
before oral argument and digested them. . . the time simply isn't there to do that." The justices have 
also publicly acknowledged that they do not personally read appellate records, explaining that "reading 
the entire record [is] what the law clerks do. (Tape 2, Session 6). 

211n addition, the justices of this Court also hold office at the will of the public, which renders 
them not impartial under federal due process standards. $ee pp. 46-48, above. 
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1 medication was necessary. The medication was administered under order of the court. RT (5-4- 

2 81) 49. 

	

3 	Mr. Ybana did not knowingly and intelligently consent to the administration of 

4 psychotropic medication, which was administered for the purpose of making him undergo a 

5 capital trial and was not administered in his own interests due to medical necessity. See Riggins  

6 v. Nevada, 510 U.S. 127, 135-136 (1992). Neither the court, nor the prosecutor, nor defense 

7 counsel, informed the jury that Mr. Ybarra was under heavy medication during trial. 

	

8 	The conduct of the trial while Mr. Ybarra was heavily medicated, without informing the 

9 jury, was prejudicial. The medication made him passive, blunted his affect, made him appear 

10 wooden and uninterested in the proceedings and not remorseful over the offense, and left him 

11 virtually sedated. The jurors observed petitioner's demeanor and behavior at trial and believed 

12 he looked "normal." 2 AA 255, EH-6404; see 4 AA 738. This is exactly the danger recognized 

13 by the Supreme Court in Riggins v. Nevada, 510 U.S. at 135-136, which disapproved the 

14 practice of medicating capital defendant's without medical necessity, even if the jury was 

1 5 informed about the medication. 22  The effect of the medication on Mr. Ybarra's demeanor and 

16 behavior deprived him of his right to due process, effective assistance of counsel, a 

17 fundamentally fair jury trial, and a reliable sentence, U.S. Const. Amends. VI, VIII, XIV, and 

18 the conviction and sentence must be reversed. 

	

19 	11. 	Mr. Ybarra's Conviction and Death Sentence are Invalid Due to the Failure of the  
Trial Court to Conduct a Hearing on Petitioner's Competence to Proceed. 

Following the trial court's finding that Mr. Ybarra was incompetent to proceed, he was 

incarcerated at Lake's Crossing and heavily medicated. 10 AA 2137, 12 AA 2447. He was 

returned to court after three mental health professionals certified that he was competent to 

proceed. 5 AA 909, 911, 912. 

The court did not conduct any hearing on the question of Mr. Ybarra's competence. The 

22This Court previously rejected a version of this claim,14 AA 3070, on procedural grounds, 
without consideration of Riggins.  
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1 court was aware of his continuing mental impairments, from the previous competence hearing, 

2 which resulted in Mr. Ybarra' s commitment to Lake's Crossing because he was incompetent, 

3 RT (11-11-80) 98, and the reports of the Lake's Crossing mental health experts themselves, 5 

4 AA 909, 911, 912, (defendant was "undoubtedly taking drugs") and the court was also aware 

5 that Mr. Ybarra was heavily medicated prior to trial. RT (5-4-81) 49. 

6 	A reasonable jurist would have continued to have a doubt as to Mr. Ybarra's competence 

7 to proceed, in light of his heavy psychotropic medication, his withdrawal from medication for 

8 testing shortly before trial, the reinstitution of medication, and his blunted and passive affect 

9 throughout the proceedings. A reasonable jurist would not have proceeded to trial without a 

10 hearing on the reports from Lake's Crossing, with cross -examination of the experts on the bases 

11 of their conclusions, to allow the court to make the determination of Mr. Ybarra's competence, 

12 which only the court could make. See Pate v. Robinson, 383 U.S. 375, 384-385 (1966) (once 

13 doubt raised as to defendant's competence, resolution of issue cannot be waived). If the court 

14 had conducted a hearing, evidence would have been elicited demonstrating the inadequacy of 

15 the reports and examinations concluding that Mr. Ybarra was competent and that he was, in fact, 

16 incompetent. 4 AA 745, 766, 777, 5 AA 944, 952, 957. The trial of an incompetent defendant, 

17 or of a defendant about whom an unresolved question of competence exists, violates the right 

18 to jury trial and to due process of law and, in capital cases, the right to a reliable sentence, U.S. 

19 Const. Amends. VI, VIII, XIV, and is prejudicial per se. Accordingly, the conviction and 

20 sentence must be reversed. 

21 12. 	Mr. Ybarra's Sentence is Invalid Due to the Imposition of Consecutive Sentences 
for Both Sexual Assault and Battery with Intent to Commit Sexual Assault. 

22 

23 	Mr. Ybarra was charged with and convicted of sexual assault with great bodily harm and 

battery with intent to commit sexual assault with substantial bodily harm. RT 1265-1266. The 

25 battery conviction was based on the same facts as the sexual assault conviction and constituted 

26 a lesser included offense of the sexual assault. Consecutive sentences of life without possibility 

27 of parole were imposed on the two convictions. RT 1265-1266. Imposition of a conviction and 
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1 sentence for an offense and for a lesser included offense violates double jeopardy principles and 

2 the conviction and sentence for battery must be vacated. E.g., Brown v. Ohio,  432 U.S. 161, 

3 162-164 (1977). Because the jury was allowed to consider everything that had been presented 

4 in the guilt phase in its determination of the appropriate penalty, the findings of guilt and 

5 imposition of punishment as to both offenses artificially inflated the aggravating evidence before 

6 the jury, in violation of the constitutional prohibitions against double jeopardy and of the right 

7 to due process and to a reliable sentence, U.S. Const. Amends. VI, VIII, XIV, and the death 

sentence must be vacated. 

9 	13. 	Mr. Ybarra's Conviction and Death Sentence are Invalid Due to the Pattern of 
Prosecutorial Misconduct and Overreaching Which Rendered the Trial and  

10  Sentencing Hearing Fundamentally Unfair. 

	

11 	Significant prosecutorial misconduct and overreaching occurred during Mr. Ybarra's trial 

12 and his sentencing hearing. Although this Court found the existence of misconduct, it refused 

13 to grant relief, based on lack of prejudice. Ybarra v. State,  103 Nev. 8, 15-16, 731 P.2d 353 

14 (1987). The Court did not consider all of the instances of misconduct presented by the argument, 

15 cf. Guy v. State,  108 Nev. 770, 785-786, 839 P.2d 578 (1992) (rejecting claims of misconduct 

16 raised by appellant but reviewing other instances of misconduct sua sponte), and the Court 

17 should reconsider its decision in light of the extent of the misconduct and its cumulative effect 

18 in combination with other errors. 

	

19 	The prosecutor committed misconduct during closing argument during the guilt phase by 

20 making numerous, impermissible appeals to passion and prejudice, arguing to the jury that the 

21 right to a jury trial includes that the defendant is tried "in the community where the alleged 

22 crime was committed." RT 6/23/81 p.1154. The prosecutor impermissibly appealed to the jury, 

23 throughout the trial, to use "common sense," essentially asking them to disregard the evidence, 

24 the defense, and the medical testimony, and not to "be quibbling like a bunch of Philadelphia 

25 lawyers." Id. at 1157, 1161, 1164, 1171(a), 1173, 1178, 1184. 

	

26 	The prosecutor attempted to enrage the jurors by reminding them of how they must have 

27 felt when they first heard what had happened to the victim. He said that most people who heard 
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1 about this case "were shocked, absolutely shocked. They were appalled at the suffering that a 

2 young teenage girl would have to have gone through." He continued to elicit rage by stating that 

3 "I would dare say that some people were what you might call 'up in arms about the situation." 

4 Id. at 1158. 

	

5 	The prosecutor's misconduct continued when he impermissibly appealed to the jurors 

6 who lived in Ely, the town in which the crime occurred, by reminding jurors of the fact that they 

7 lived in the community and were familiar with the victim's family. He continued his 

8 impermissible appeal by comparing this crime to the bombing of Pearl Harbor. He defined 

9 'infamy' as "evil reputation brought about by something grossly criminal, shocking, or brutal; 

10 an extreme and publically now criminal or evil act." He reminded the jury that the bombing of 

11 Pearl Harbor, is known as "a day that will live in infamy" and he then stated that "that day of 

12 infamy for this nation parallels what I call a day of infamy for a family in Ely, Nevada." Id. at 

13 1159. The prosecutor continued to elicit sympathy and anger by telling the jury that when the 

14 victim finally died, "her day of infamy was over and so was her life." Id. at 1168. 

	

15 	The prosecutor committed misconduct by attempting to influence the jurors, many of 

16 whom knew him personally, by continually informing the jury of his belief and opinion of the 

17 case, the evidence, the medical experts, and the defendant. Id. at 1158, 1161, 1162, 1173, 1174, 

18 1177, 1179, 1181, 1183, 1184, 1185, 1248. The prosecutor stated that was his "opinion" that 

19 the evidence shows that the defendant tried to take advantage of the victim. Id. at 1161. The 

20 prosecution "surmised" that the victim got away from the defendant, that the defendant caught 

21 up with her, and "at that point her shoes were removed from her...he didn't untie them, he just 

77  pulled them off." Id. at 1162. The prosecutor then proceeded to ask, "had she consented to have 

23 intercourse with him (the defendant)? I think not." Id. at 1173. The prosecutorial misconduct 

24 continued when the prosecutor gave his opinion, by stating that "I believe that the facts will 

25 clearly show that, in fact, murder in the first degree had occurred." Id. at 1174-1175. The 

26 prosecutor appealed to the jury prior to reading a letter written by defendant, when he made a 

27 comment that he had "never been able to write like this..." Id. at 1248. The prosecutor's appeal 

28 	 49 



1 to the jury continued when, in referring to a gun found in defendant's vehicle, the prosecutor 

2 made a point to say that "I don't like to handle these things much." Id,.  at 1252. 

3 	The prosecutor continued his misconduct by mocking the insanity defense offered by the 

4 defendant. The prosecutor impermissibly attempted to discredit defendant's legally mounted 

5 insanity defense by asserting that defendant's defense was simply a "devil made him do it" 

6 excuse for committing the crime. Id. at 1175, 1181. The prosecutor also sought to confuse the 

7 jury by misstating the application of the insanity defense. He asked the jury if they would "have 

8 found the defendant not criminally responsible for his acts by a vote of your members the day 

9 before he killed Nancy Griffith." Id. at 1257. The question is not whether the defendant was 

10 insane prior to the act, but whether he was insane during the act. The prosecution also 

11 attempted to mislead the jury by confusing competency and insanity. He reiterated the fact that 

12 the defendant had been found competent by several doctors, by stating, "Do you know that most 

13 of those doctors found him competent to stand trial? That is why we are here today, otherwise 

14 he would still be in the mental institution waiting, waiting to get well to go to trial." The 

15 prosecutor then implied to the jury that defendant had been competent for a long time prior to 

16 trial, by stating, "He was well and ready to go to trial a long time ago, much long ago." Id. at 

17 1252. The prosecutor continued his appeal to the jury and continued his attack on Mr. Ybarra's 

18 constitutionally protected defense, when in talking about defendant's plea of not guilty by reason 

19 of insanity, he explained "I am a little confused and perhaps it is my inability to keep up, ... 

20 When you say not guilty you are saying you didn't commit the crime. I just do not understand 

21 it. It's beyond my comprehension." Id. at 1253. 

22 	The prosecutor again committed misconduct by attempting to elicit sympathy and rage 

23 by speculating and introducing facts not in evidence, such as suggesting that the defendant was 

24 upset with something the victim had said or done. The prosecutor compounded the misconduct 

25 by telling the jury that "she (the victim) may have pushed him off. She may have kicked him. 

26 She may have said 'I'm going to turn you in.' Whatever it was, he caught up with her at the 

27 wash again and the beating began again. It began until a lifeless body was left lying there in that 
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1 wash." Id. at 1165. He continued his misconduct by speculating about the victim's actions when 

2 he stated "...at this point Nancy began to come conscious, probably sat up, and probably even 

3 stood up..." Id. at 1165. The prosecutor continued to assume facts not in evidence when he told 

4 the jury that the defendant's point in burning the victim "wasn't just to kill somebody. His point 

5 was to really do away with somebody... He (the defendant) anticipated that the body likely 

6 would not have been found for a long period of time." J.  at 1253. 

	

7 	In contrasting the defendant's attorney to himself, the prosecutor intended, impermissibly, 

8 to elicit sympathy for the prosecution. He stated that the defense attorney can refer to his client, 

9 that "he (defendant's counsel) has got a real live client there, somebody he can turn to and say, 

10 yes, this is the man I represent." He continued his appeal by saying "we (the prosecution) 

11 represent the people of the State of Nevada, but nobody comes up here to sit with us." "...[O]ur 

12 client is everybody—it is the young, the old, it's the families, it's the entire people of the State of 

13 Nevada. I can't turn to them and say, here they are, that's who I represent. We do that in the 

14 best way possible." Id. at 1258. 

	

15 	The prosecution impermissibly attempted to enrage the jury by stating: "for the final 

16 comparison in this case, take a look at the victim before and after this crime and then think about 

17 faith in your fellow men." Id. at 1262. The prosecutor committed misconduct when, despite the 

18 fact that defendant did not testify, the prosecution attempted to discredit the defense and prove 

19 guilt by instructing the jury to observe the defendant's demeanor, and to take note of "...how 

20 much defendant slumps in the courtroom." Id. at 1263. 

	

21 	The prosecution committed misconduct by impermissibly exploiting an objection made 

22 by defendant. Defendant's attorney objected to the prosecution's line of questioning on a 

23 particular doctor, and in his closing statement, the prosecutor reminded that jury that the 

24 "defense came up out of their chairs and said we object." Id. at 1253. Despite the fact that 

25 objections are a necessary part of client advocacy, the prosecution highlighted this particular 

26 objection in an attempt to undermine the defense, and make the jury believe that the defendant's 

27 objections were suspect. 
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1 	The prosecutor committed misconduct by making impermissible appeals to passion and 

prejudice during his opening statement during penalty phase proceedings by asking the jury to 

3 consider the youth of the victim when deciding upon a punishment. RT 6/26/81 p.60. The 

4 prosecutor stated: "...what about the youth of the victim? Shouldn't she have had a break...?" 

5 Id. The prosecutor also committed misconduct by denigrating the defendant's mitigation 

6 presentation of defendant's youth. The prosecutor mocked the defense's appeal for mercy on 

7 the grounds of his young age, and asked the jury when responsibility started. He then stated that 

"we give the right to vote to people who are eighteen, when you are twenty-one you can gamble, 

9 you can drink, and the defendant was, beyond a reasonable doubt, all of those things." Id. The 

10 prosecutor continued with his impermissible appeals to passion and prejudice throughout his 

11 argument, and at one point he attacked the role of a defense attorney by questioning the defense 

12 attorney's feelings about humanity. He continued to commit misconduct when he informed the 

13 jury that "I have a different feeling and a different approach to man's inhumanity to man than 

14 the defense attorneys do. It's a real feeling." Id. at 104. 

	

15 	During the state's rebuttal closing argument, the prosecutor committed misconduct by 

16 arguing that the jurors should not accept the defense's "guilt trip" and should disregard 

17 defendant's presentation about the process of carrying out the death penalty. I.  at 104. The 

18 prosecution then impermissibly attacked the defendant when he raised the issue of the death 

19 penalty's effectiveness. Id. at 106. The prosecution urged the jury to disregard the detailed 

20 studies presented by the defense, and instead to impose the death penalty. Id. The prosecutor 

21 stated that the jury should not be concerned with the death penalty, because the law is 

22 appropriate, and even if it is not, "the place to change the law is where the law is made, in the 

23 legislature. Tell these facts and figures that were placed on the board to them." Id. at 106. The 

24 prosecutor continued his misconduct by discussing an issue for which he had no evidence. He 

25 told the jury that the death penalty is a deterrent, and therefore the jury did not need to concern 

26 itself with any discussion of the effectiveness of the death penalty. Id. at 106-107. The 

27 prosecutor continued advocating for the death penalty as a deterrent by claiming that "...people 
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1 who go in and hold up the gas station with their finger in their coat.. .or the toy gun..." do so 

2 because they "...didn't want the death penalty." Id. at 109. 

	

3 	The prosecutor then stated that the defense's presentation "was simply an attempt not only 

4 to open your eyes to what would happen, but also to make a guilt transfer, to convert you people 

5 into the executioner today so that when you deliberate the feeling in you would be 'am I the one 

6 killing him?" He then urged the jury not to worry about sparing Mr. Ybarra' life, since they 

7 were not the ones killing him, since the jury was not the executioner. Id , .  The prosecution 

8 continued to attack the defendant's appeal for mercy by belittling the defense's references to a 

9 botched execution, and by referring to facts from a separate case from another state several years 

10 prior to the defendant's case. Id. at 105. Then, in order to justify seeking the death penalty in 

11 this case, the prosecutor referred to facts from a case he had prosecuted prior to this case. He 

12 told the jury that the death penalty was not appropriate in that case, so in "that particular case I 

13 made the decision not to seek the death penalty." He followed that by stating "...but some cases 

14 are appropriate for the death penalty." Id. at 109. The prosecutor's misconduct continued when 

15 he impermissibly appealed to the jury by introducing facts from a third unrelated case, in which 

16 witnesses watched as the victim was attacked. Id. at 112. In order to elicit anger, and to induce 

17 the jury into taking revenge against the defendant, the prosecutor compared that prior case to the 

18 present case, and stated that "On the night of September 28, 1979, Nancy Griffith died. There 

19 weren't 38 people there to watch, but by sitting here for two weeks through this trial, you ladies 

20 and gentlemen, become the witnesses to a serious crime." Id. 

	

21 	The prosecutor committed misconduct when he impermissibly compared the death 

22 penalty to Christianity, in an effort to validate the death penalty. Id. at 107. He stated that "for 

23 some two thousand years, Christianity has been on this earth to do away with sin. Has it 

24 happened? Using the same argument, should we do away with the churches, the Bible, 

25 Christianity? I would submit we should not." I.  The prosecutor continued his appeal by 

26 stating that "I read the Bible from time to time, not a lot, but a little bit. It is disturbing to see 

27 it misused. The prosecution continued, asserting that defendant also "misquoted" and 
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1 "misimplied [sic]",  the Bible. Id. 

2 	The prosecutor's arguments in this case amount to a virtual catalogue of the varieties of 

3 possible misconduct. Possibly most obvious was the prosecutor's assurance that the jury would 

4 not be responsible for the defendant's execution because they were not the executioner. 

5 See Caldwell v. Mississippi,  472 U.S. 320, 328-329 (1985); Mann v. Dugger,  844 F.2d 1446, 

6 1457 (11th  Cir. 1988) (en banc). The comparison of the crime to the Pearl Harbor attack was 

7 equally improper and inflammatory. E.g., Martin v. Parker,  11 F.3d 613, 616 (6t1  Cir. 1993) (per 

8 curiam) (comparison to Hitler), Harris v. People,  888 P.2d 259, 263 (Colo. 1995) (comparison 

9 to Saddam Hussain); Browning v. State,  104 Nev. 269, 272, 757 P.2d 351 (1988) (comparison 

10 to horror movie, "Friday the 13t h")• The prosecutor's expression of his own opinions were 

11 improper. E.g., United States v. Morris,  568 F.2d 396,401-402 (5t h  Cir. 1978); Earl v. State,  111 

12 Nev. 1304, 1311, 904 P.2d 1029 (1995). The comment on the non-testifying defendant's 

13 courtroom demeanor was improper. United States v. Schuler,  813 F.2d 978, 982-983 (9t h  Cir. 

14 1987); United States v. Carroll,  678 F.2d 1208, 1209 (9t h  Cir. 1982). Suggesting that the 

15 prosecution was representing "everybody" in the state of Nevada, implicitly including the jurors, 

16 was improper. See Hawthorne v. United States,  4766 A.2d 164, 172 (D.C. 1984) (suggesting 

17 prosecution represented victim.) 

18 	The prosecutor's reference to his own decision to seek the death penalty, while not doing 

19 so in other cases, was improper. See Young v. Bowersox,  161 F.3d 1159, 1162 (9t h  Cir. 1998); 

20 Tucker v. Kemp,  762 F.2d 1480, 1484 (11t h  Cir. 1985). Denigrating the insanity defense by 

21 arguing that it was a "the devil made me do it" defense was improper. See Barron v. State,  105 

22 Nev. 767, 780, 783 P.2d 444 (1989) (referring to defense as "hustle"); Pickworth v. State,  95 

23 Nev. 547, 550, 598 P.2d 626 (1979) (referring to defense as "red herring"). And overall, the 

24 prosecutor's emphasis on the community reaction to the crime was, at best, a thinly-veiled 

25 encouragement to find the defendant guilty and sentence him to death to satisfy community 

26 feeling. See United States v. Tulk,  171 F.3d 596, 599 (8 th  Cir. 2000); Flanagan v. State,  104 

27 Nev. 105, 112,754 P.2d 836 (1988); Schoels v. State,  114 Nev. 981, 987, 966 P.2d 735 (1998). 
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The prosecutor's extensive, intentional misconduct, especially when combined with the 

2 substantial pattern of errors demonstrated elsewhere in this petition, was so egregious as to 

3 require the vacation of the conviction and sentence without any specific showing of prejudice. 

4 See Brech v. Abrahamson, 507 U.S. 619, 638 n. 9 (1993). In the alternative, the prosecutor's 

5 extensive misconduct in this capital case substantially and injuriously affected the fairness of the 

6 trial and rendered Mr. Ybarra's conviction and sentence fundamentally unfair; and the state 

7 cannot show, beyond a reasonable doubt, that this misconduct did not affect the conviction and 

8 sentence. 

9 	14. 	Mr. Ybarra's Conviction and Sentence are Invalid Due to the Failure of his Trial  
Lawyers to Provide Effective Assistance of Counsel. 

10 

11 
	Over the course of the trial and sentencing proceedings, trial counsel's representation 

12 suffered from a number of omissions which, singly and cumulatively, resulted in providing 

ineffective assistance of counsel to the defendant. Strickland v. Washington, 466 U.S. 668, 699- 
13 
14 700 (1984). Trial counsel unreasonably failed to object to the constitutional errors alleged in the 

15 petition below and raised in this brief as arguments III C 1, 2; III D 1, 2, 4-6, 10-13, 18, 19. If 

16 counsel had properly objected and preserved these claims for review, including raising the 

federal grounds for relief (which would have invoked the more stringent standard of prejudice 
17 
18 of Chapman v. California, 386 U.S. 18, 21 (1967)), see Jamison v. Collins, 100 F.Supp.2d 647, 

19 740-741 (S.D. Ohio 1998), it is reasonably probable that a more favorable result would have 

been obtained for Mr. Ybarra. 
20 

21 
	Further, in addition to failing to object to all of the numerous instances of prosecutorial 

misconduct, defense counsel invited some of it. See Ybarra v. State, 103 Nev. at 15-16. In the 
22 
23 closing argument in the penalty phase of trial, lead defense counsel presented arguments that 

24 amounted to an attack on the moral and religious legitimacy of the death penalty, that included 

extensive discussion of cases not before the jury, and that included discussion of his own 
25 
26 experience in, and his beliefs about, the Vietnam War, and his own participation in drafting the 

death penalty statute. Penalty RT 64-85. Competent counsel would have recognized that these 
27 

1 
1 
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1 arguments were likely to be treated by the court as allowing improper rebuttal arguments by the 

2 prosecutor in the same vein. Competent counsel would also have recognized that those 

3 arguments were unlikely to affect a death-qualified jury, all of the members of which had sworn 

4 in voir dire that they could impose a death sentence, and who were members of a small, rural, 

5 conservative community. Those arguments were particularly unlikely to sway a jury which 

6 included members of the LDS church, as Mr. Ybarra's did, 2 AA 308, EH-24281, because that 

7 denomination prescribed the imposition of the death penalty for murder as a matter of religious 

8 doctrine. Bruce R. McConkie, Mormon Doctrine 92-93 (2d ed. Salt Lake City, 1966). 

	

9 	Trial counsel did not investigate the circumstances under which the victim's alleged 

10 statements which formed the only basis for the sexual assault and kidnaping aggravating factors 

11 and which substantially supported the identification of Mr. Ybarra as the perpetrator, RT 79, 92- 

12 93, were made. If counsel had conducted an adequate investigation, he would have discovered 

13 evidence that (then) Deputy Sheriff Bernie Romero was not in a position in which he could have 

14 heard the statements he reported. 4 AA 812. Trial counsel also failed to investigate the effects 

15 of the physical and psychological damage to the victim as a basis for excluding the alleged 

16 statements made by the victim. If counsel had conducted an adequate investigation of this issue 

17 he would have discovered that medical experts recognize that stress, physical and psychological 

18 injury affect a person's ability to perceive and report information accurately and to detect the 

19 difference between facts and fantasy. 22 AA 4689. Although the decision not to challenge 

70 admission of the victim's statements has been characterized as tactical, Ybarra v. State, 103 Nev. 

21 at 14, the price of exploiting the inconsistencies in her statement was allowing introduction of 

22 the only evidence of the two felony murder aggravating factors that helped to make Mr. Ybarra 

23 eligible to receive the death penalty. There would have been no inconsistency in strategy for 

24 trial counsel to have sought to exclude the statements on the basis of their unreliability, and then, 

25 if the statements were admitted anyway, to impeach them further with the evidence showing 

26 their unreliability. 

	

27 	Prior to trial, Mr. Ybarra entered a plea of not guilty by reason of insanity, but then 
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1 withdrew that plea. During the jury voir dire conducted from March 31 to April 4, 1980, no 

2 inquiry was conducted on the issue of insanity. After the jury was empaneled, after the appeal 

3 of the denial of the motion for change of venue was dismissed, and after Mr. Ybarra was 

4 returned to Ely, the plea of not guilty by reason of insanity was entered again. On May 5, 1981, 

5 a perfunctory supplemental voir dire of the previously-empaneled jury was conducted. Defense 

6 counsel did not conduct any inquiry on the ability of the jurors to impartially consider the 

7 insanity defense. In the opening statement, trial counsel conceded that Mr. Ybarra committed 

8 the homicide, RT 29, thus leaving insanity as the only defense to a first degree murder 

9 conviction. 

10 	No reasonably competent attorney would attempt to litigate an insanity defense without 

11 conducting an inquiry to determine if the prospective jurors had opinions about such a defense 

12 that would prevent them from considering such a defense impartially. Published evidence in 

13 existence long before Mr. Ybarra's capital trial documented the fact that the public is suspicious 

14 of the defense, and viewed it as a way to evade responsibility for crimes. 15 AA 3134. 2' No 

15 competent attorney trying a capital case in a jurisdiction as conservative as White Pine County, 

16 with the jury already =paneled in this case, would have failed to conduct voir dire on the 

17 issue. 24  

18 	Finally, trial counsel unreasonably failed to investigate and present evidence relevant to 

19 

'After trial, jurors admitted that they had opinions that exactly reflected the views of the general 
population, that the defense was a "cop out' and a means of evading responsibility and punishment. 1 
AA 141, EH-6393. 

24While this Court held that it was not ineffective for trial counsel not to voir dire on the issue 
of insanity, Ybarra v. State,  103 Nev. at 14, it did so in the ground that there was no mid-trial right to 
voir dire. That reasoning ignores the fact that the district court in this case did conduct a perfunctory 
voir dire, and there was no legal authority suggesting that the defense could not have sought voir dire 
on an issue — here the change of plea — that arose after the jury was initially impaneled. The Court's 
previous ruling is inconsistent with subsequent authority recognizing propriety of a trial court's mid-trial 
inquiry into allegations of jury misconduct, after the jury had been sworn. Lane v. State,  110 Nev. 1156, 
1162-1164, 881 P.2d 1358 (1994), rehearing granted and reversed on other grounds, 114 Nev. 299 
(1998); see also Sorce v. State,  88 Nev. 350, 353, 497 P.2d 902 (1972) (mid-trial hearing on whether 
juror not impartial because husband had been foreman of grand jury that indicted defendant). 
Accordingly, this Court should reconsider its position on this issue. 

20 

21 

22 

23 

24 

25 

26 

27 
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1 the defendant's competence and sanity and to mitigate. Prior to trial, trial counsel retained an 

2 investigator to assist in preparing the defense. The investigator was asked to perform almost no 

3 investigation and produced no useful information. The duties that should be performed by a 

4 trained investigator fell to the only lawyer who was continuously assigned to the case, Mr. 

5 McGuire, who had no experience in presenting a capital case and no experience or training as 

6 an investigator. Trial counsel's entire presentation at the penalty phase consisted of the 

7 testimony of a minister, who discussed Mr. Ybarra's study of religion while in jail, and of Mr. 

8 Ybarra's mother, who testified that he was not a bad person. Penalty RT 17-29. 

	

9 	Trial counsel failed to interview and investigate even all the members of Mr. Ybarra's 

10 immediate family or conducted only a superficial interview. 4 AA 839, 846. Counsel did not 

11 interview at all other members of his family or friends or acquaintances who had contact with 

12 him. 4 AA 799, 801, 807-808, 810, 813-814, 819, 821-823, 825, 827-832, 848-849. 

	

13 	If counsel had adequately investigated Mr. Ybarra's background, they would have 

14 discovered significant evidence of his bizarre or odd behavior throughout his life, and the 

15 severity of the migraine headaches he experienced as a result of his head injuries, corroborating 

16 the existence of mental disturbances long before he came into contact with the legal system, 4 

17 AA 802, 807, 813-814, 821-822, 825, 832, 839, 849, which would have contradicted the 

18 prosecution's position that he was faking his impairments. It would also have supported the 

19 defense position that Mr. Ybarra was not competent and was insane, or at minimum that his 

70 impairment mitigated this culpability for the capital offense. 

	

21 	Adequate investigation would also have disclosed that the belief of some members of 

22 petitioner's family that they had an unexceptional family life, 4 AA 804, 834, indicated inability 

23 to recognize or deal with petitioner's impairments when he was growing up, which would in 

24 itself be mitigating. Adequate investigation would have disclosed the presence of alcoholism 

25 and mental illness in his family, including the alcoholism and attempted suicide of his closest 

26 brother, Greg. 4 AA 802, 849, 13 AA 2778-2899. 

	

27 	Adequate investigation would also have allowed counsel to present numerous witnesses 
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1 at the penalty phase to testify to Mr. Ybarra's good qualities, and to his difficult childhood, and 

2 to show the jury that other people cared about him as a person enough to testify on his behalf in 

3 an effort to have the jury spare his life. 4 AA 801-802, 804, 807, 810, 813, 819, 821-823, 825, 

4 828-832, 839, 843, 849, 15 AA 3166. 

	

5 	Adequate investigation, and retention of competent experts, would have resulted in an 

6 accurate presentation of the effects of Mr. Ybarra's childhood injuries not only in themselves 

7 but on the development of his personality and of his mental disorders. 13 AA 2682. Adequate 

8 investigation of the effects of the psychotropic medication would have resulted in an accurate 

9 presentation of the reasons for Mr. Ybarra's demeanor and behavior at trial, when the effect of 

10 the medication made him appear uninterested in the case. 10 AA 2137. 

	

11 	The evidence presented in the petition and the legal argument presented here, demonstrate 

12 that the failure of trial counsel to provide effective assistance of counsel was prejudicial. 

13 Strickland v. Washington, 466 U.S. 668, 699-700 (1984); Bennett v. State, 111 Nev. 1099, 1108, 

14 901 P.2d 676 (1995); Wilson v. State, 105 Nev. 110, 114-115, 771 P.2d 583 (1989); In re 

15 Martinez, 1 Cal. 4t h  584, 822 P.2d 435, 446 (1992) ("To determine whether prejudice has been 

16 established, we compare the actual trial with the hypothetical trial that would have taken place 

17 had counsel competently investigated and presented the. . . defense. [Citation]"). Accordingly, 

18 the judgment of conviction and sentence must be reversed. 

	

19 
	

15. 	Mr. Ybarra's Conviction and Sentence are Invalid Due to the Failure of Defense  

	

20 
	 Counsel to Provide Effective Assistance on Direct Appeal. 

	

21 
	On direct appeal, counsel did not raise as issues, or did not raise adequately as federal 

22 
constitutional issues, the claims raised in this brief as arguments III C 1,2; III D 1,2, 4-6, 8-13, 

23 
18. Counsel's failure to raise these issues was the result of failure to recognize them because of 

24 
lack of knowledge, skill and training and not for any tactical or strategic reason within the range 

25 
of reasonable competence. Mr. Ybarra alleged the absence of any tactical justification within 

26 
the range of reasonable competence for failing to raise these issues, 1 AA 1; the state did not 

27 
suggest in the court below that there were such justifications, 17 AA 3611; and the district court 
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1 rejected the claims on procedural grounds without holding a hearing on any issue. 16 AA 3363. 

2 This Court cannot speculate that there were tactical reasons for failing to raise these claims since 

3 there is no evidence that any such reasons existed. see Brown v. Sternes,  304 F.3d 671,691-692 

4 (7th  Cir. 2002); see also, Wiggins v. Smith,  539 U.S. 510, 527-528 (2003). 

5 	It is reasonably probable that a more favorable result would have been obtained if all of 

6 these claims had been raised and reviewed under the standard for federal constitutional errors, 

7 which requires the state to prove the errors harmless beyond a reasonable doubt Chapman v.  

8 California,  386 U.S. 18, 21(1967); see Jamison v. Collins,  100 F.Supp.2d 647, 740-741 (S.D. 

9 Ohio 1998). The violation of Mr. Ybarra's state and federal constitutional right to counsel, to 

10 equal protection of the laws and rule process, and to a reliable sentence, U.S. Const. Amends. 

11 VI, VIII, XIV; Evitts v. Lucey,  469 U.S. 387, 399-405 (1985) was therefore prejudicial, and the 

12 conviction and sentence must be reversed. 

13 	16. 	Mr. Ybarra's Conviction and Sentence are Invalid Due to the Trial Court's  
Instructions on the Defense of Insanity. 

At trial, the court instructed the jury that it could consider the finding of competence to 

stand trial as evidence of Mr. Ybarra's sanity, RT1135-36, even though the standards for 

findings of insanity and competence are different. Compare Miller v. State,  112 Nev. 168, 172- 

173, 911 P.2d 1183 (1996) (insanity includes temporary insanity); Melcher-Gloria v. State,  96 

Nev. 174, 179-180, 660 P.2d 169 (1983) (incompetence). The trial court's instructions injected 

a wholly arbitrary and irrational factor into the jury's consideration of the insanity defense. The 

insanity defense is determined by the defendant's mental state at the time of, and under the 

circumstances of, the offense, while the competence determination relates to the period of trial, 

which in this case was almost two years after the charged offense. The insanity defense is 

determined by the defendant's understanding of the offense, while the competence determination 

relates only to the defendant's ability to understand the legal proceedings with the assistance of 

counsel. The competence determination has no rational bearing on the insanity issue, 

particularly since Mr. Ybarra's mental impairments manifest themselves differently, and would 
27 
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1 

1 

	

1 	h ave different effects, in the different situations at the time of the offense and in the legal 

2 proceedings. 

	

3 	Appellant was substantially prejudiced by the trial court's instruction injecting an 

4 arbitrary and irrational consideration into the jury's assessment of the insanity defense. The 

5 insanity defense was the sole disputed issue with relation to the murder charge; and the court's 

6 finding of competence to proceed to trial was irrelevant to that issue (as well as being in itself, 

7 erroneous and not based on an adequate inquiry). The judge's opinion would certainly 

8 improperly affect the jury's resolution of the insanity issue, by encouraging the jury to reject the 

9 insanity defense because the court was allowing the trial to proceed due to the finding of 

10 competence. The court's order therefore violated the defendant's right to jury trial, due process 

11 of law and a reliable sentence. U.S. Const. Amends. VI, VIII, XIV. The error was prejudicial, 

12 since it confused the primary issue at trial, which was the defendant's sanity, and the jurors were 

13 not only skeptical of the insanity defense itself, but were prejudiced against it. See pp. 41-43 

14 above. The conviction and sentence must therefore be vacated. 

	

15 	17. 	Mr. Ybarra' s Conviction and Death Sentence are Invalid Due to the Cumulative  
Effect of Errors. 

Each of the issues raised in this brief and alleged below requires vacation of the 

conviction or sentence. The cumulative effect of the errors demonstrated in this petition was to 

deprive the proceedings against Mr. Ybarra of fundamental fairness and to result in a 

constitutionally unreliable sentence. U.S. Const. Amends. VIII, XIV. Appellant submits that, 

whether or not any individual error requires the vacation of the judgment or sentence, the totality 

of these multiple errors and omissions resulted in substantial prejudice. E.g., Big Pond v. State, 

101 Nev. 1, 3, 692 P.2d 1288 (1985); Mak v. Blodgett, 970 F.2d 614, 621 (9th  Cir. 1992). 

	

18. 	Mr. Ybarra's Conviction and Death Sentence are Invalid Because the Statutorily- 

	

24 	 Mandated Reasonable Doubt Definition Improperly Minimized the State's Burden  
of Proof, Improperly Infected Mr. Ybarra's Trial Process. 

At the time of Mr. Ybarra's trial, Nevada law provided the following statutorily-mandated 

definition of reasonable doubt: 
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A reasonable doubt is one based on reason. It is not a mere possible 
doubt, but is such a doubt as would govern or control a person in 
the more weighty affairs of life. If the minds of the jurors, after the 
entire comparison and consideration of all the evidence, are in such 
condition that they can say they feel an abiding conviction of the 
truth of the charge, there is not a reasonable doubt. Doubt to be 
reasonable must be actual and substantial, not mere possibility or 
speculation. 

(Nev. Rev. Stat. § 175.211 (pre-1991 amendment)). This definition creates a standard of proof 

which is below the standard of proof that is required by the constitution for the state to be able 

to obtain a conviction. The use of this definition improperly infected Mr. Ybarra's trial 

proceedings and his sentencing hearing. 

The principal defect of the instruction is the second sentence: reasonable doubt "is not 

mere possible doubt, but is such a doubt as would govern or control a person in the more weighty 

affairs of life." This language is an appropriate characterization of the degree of certainty 

required to find proof beyond a reasonable doubt, rather than the standard of reasonable doubt 

itself. No other state currently uses this language in its reasonable doubt instruction, and the few 

states that previously used it have since disapproved it. 

The final sentence of the instruction is also constitutionally infirm. That sentence states 

"[d]oubt to be reasonable must be actual and substantial, not mere possibility or speculation." 

This language is functionally identical to language condemned by the United States Supreme 

Court, see Cage v. Louisiana, 498 U.S. 39 (1990), and, when read in combination with the 

"govern or control" language, creates a reasonable likelihood that the jury would convict and 

sentence based on a lesser standard of proof than the constitution requires. 

The characterization of the proof standard as an "abiding conviction of the truth of the 

charge" does not cure the defects of the inaccurate statements of the reasonable doubt standard. 

That term is not linked to any language suggesting a proper definition of the proof standard, and 

the immediately preceding reference to the unconstitutional "govern or control" standard in fact 

links the "abiding conviction" language to a standard of proof that is impermissibly low. In 

short, the instruction does nothing to dispel the false notion that the jurors could have an 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 	 62 



1 

1 "abiding conviction" as to guilt if the reasonable doubts they harbored were not sufficient to 

2 "govern or control" their actions. 

3 	An unconstitutional definition of reasonable doubt is prejudicial per se, Sullivan v.  

4 Louisiana,  508 U.S. 265, 278 (1993), and therefore petitioner's conviction and death sentence 

5 must be vacated. 

6 	Appellant recognizes that this Court has repeatedly rejected this claim, e.g., Lord v. State, 

7 107 Nev. 28, 39-40, 806 P.2d 548 (1991); see also Ramirez v. Hatcher,  136 F.3d 1209, 1211- 

8 1215 (9th  Cir. 1998). Appellant submits, however, that no court has analyzed the decisions that 

9 explain how the challenged language deforms the reasonable doubt standard. See McAllister 

10 v. State,  112 Wis. 496, 88 N.W. 212 (1901), Commonwealth v. Miller,  139 Pa. 77, 21 A. 138, 

11 140 (1891); see also Minich v. People,  8 Colo. 440,9 P.4, 13 (1985); State v. Carter,  66 Ariz. 

12 12, 182 P.2d 90, 94(1947); State v. Pedersen,  802 P.2d 1328, 1322 (Utah App. 1990) (dictum); 

13 until that analysis is conducted, the validity of this instruction must be considered an open 

14 question. 

15 
	

19. 	Mr. Ybarra's Conviction and Sentence are Invalid Due to Petitioner's  
Incompetence at the Time of Trial and Throughout Subsequent Proceedings. 

16 
Mr. Ybarra suffers from severe mental illness which interferes with his ability to 

17 
understand and act rationally, with his memory, and with his judgment. 4 AA 745, 766, 777, 5 

18 
AA 944, 952, 957. These conditions remain present even when he is administered psychotropic 

19 
medications. 4 AA 766, 777. 

20 
Before trial, Mr. Ybarra was found incompetent and treated with significant doses of 

21 
psychotropic medication at Lake's Crossing. 5 AA 985, 10 AA 2137. When he was returned to 

22 
court he remained under psychotropic medication intended to make him competent. 5 AA 985, 

23 
10 AA 2137, RT (9-8-81) 49. Despite this medication, Mr. Ybarra remained unable to assist or 

24 
direct counsel rationally in his defense or to understand the proceedings rationally. 4 AA 745, 

25 
766, 666, 5 AA 944, 952, 957. During subsequent proceedings, Mr. Ybarra has remained 

26 
incompetent and unable to understand rationally the nature of his legal situation or to assist 

27 
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1 counsel rationally. He no longer has accurate memory of his own history, the trial proceedings 

2 or subsequent proceedings on review of his conviction and sentence. 4 AA 745, 766, 777. 

	

3 	The conduct of the trial and subsequent proceedings while Mr. Ybarra was incompetent 

4 is inconsistent with due process and Eighth Amendment principles under the state and federal 

5 constitutions, and it is prejudicial per se and requires vacation of the conviction and sentence. 

6 See Rohan ex rel. Gates v. Woodford, 334 F.3d 803, 808-812 (9t h  Cir. 2003); cf. Ford v. Warden, 

7 111 Nev. 872, 881, 901 P.2d 123 (1995) (alleged incompetence of petitioner did not affect 

8 habeas corpus proceedings where only issues raised were based on existing record on appeal and 

9 in post-conviction proceeding). 

	

10 
	

20. 	Mr. Ybarra's Sentence of Death is Invalid Because he is Incompetent to be  
Executed.  

11 

	

12 
	Further, Mr. Ybarra is incompetent to be executed, 1 AA 50, and his current condition 

13 indicates that he will remain incompetent at the time the execution is carried out. Execution of 

14 an incompetent person would violate the right to die process and the prohibition against cruel 

15 and unusual punishment. Ford v. Wainwright, 477 U.S. 399, 411(1986) (plurality opn.). 

	

16 
	In order to avoid any implication of waiver, Mr. Ybarra raises this claim now, even 

though his execution is not imminent, in order to avoid any implication by waiver. See 
17 

Martinez-Villareal v. Stewart, 118 F.3d 628 (9th Cir. 1997), affirmed sub nom. Stewart v.  
18 

Martinez-Villareal, 523 U.S. 637 (1998). 
19 

21. 	Mr. Ybarra' s Death Sentence is Invalid and Cannot be Carried Out Because of His  
20 	 Mental Disability. 

21 	Mr. Ybarra's intelligence quotient has been measured in the mentally retarded range. 4 

22 AA 745. A state cannot impose a death sentence, or carry out an execution, against a person 

23 who suffers from mental retardation. Atkins v. Virginia, 536 U.S. 304 (2002). Although Mr. 

24 Ybarra made this claim in his petition in the district court, and cited Atkins, the district court did 

25 not conduct a hearing to determine whether he was categorically exempt from imposition of a 

26 death sentence. Under the Eighth and Fourteenth Amendments, appellant was entitled to a 

27 hearing on the issue, and the case should be remanded for resolution of the issue. U.S. Const. 
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1 Amends. VIII, XIV. 

2 	In the alternative, the combination of Mr. Ybarra's neuropsychological and psychological 

3 disabilities, his history of psychotropic medication and its resulting physical and psychological 

4 effects, and his low intelligence, reduce his intellectual capacity to the point that it is the 

5 equivalent of mental retardation, 4 AA 745, 766, 777, 5 AA 944, 952, 95 -7. There is no rational 

6 distinction between the level of intellectual functioning defined as mental retardation and Mr. 

7 Ybarra' s level of functioning See also Roper v. Simmons, 	U.S. 	, 2005 'VVL 464890 

8 (2005) (reduced culpability of individuals under Eighteen prohibits imposition of death 

9 sentence). 

10 	Mr. Ybarra's death sentence must be vacated due to his mental disabilities. No separate 

11 inquiry into prejudice is required or permissible, because the Eighth Amendment imposes a 

12 categorical prohibition on the execution of individuals who suffer from mental retardation. 

13 
22. 	Mr. Ybarra's Death Sentence is Invalid Due to the Infliction of Cruel and Unusual  

14 	 Punishment During His Incarceration. 

15 	Mr. Ybarra has been incarcerated on Nevada's death row since his conviction and 

16 sentence in 1981. His case has been in continuous litigation since then in an attempt to obtain 

17 the reversal of his conviction and sentence to which he is entitled under the Nevada and federal 

18 constitutions. 

19 	Mr. Ybarra's incarceration under sentence of death during the delay in affording him 

20 relief constitutes cruel and unusual punishment in itself. During his incarceration, he has 

21 remained mentally ill, and he has been subjected to massive amounts of psychotropic medication, 

22 including inappropriate medication, at the hands of the state. 4 AA 766,771; 5, 6, 7, 8,9, 10 AA 

23 985-2061. The effects of that medication include chronic pain as a result of lack of circulation 

24 in his legs, and hyperthyroidism, and loss of memory and aggravation of his mental illness. 4 AA 

25 745, 766, 771, 777, 780, 10, 11 AA 2074-2434. 

26 	The infliction of cruel and unusual punishment during Mr. Ybarra s incarceration renders 

27 the infliction of additional punishment by the execution of the death sentence cruel and unusual, 
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1 

11 

1 U.S. Const. Amends. VIII, XIV, and the sentence must be vacated. 

2 	23. 	Mr. Ybarra's Death Sentence is Invalid Because the Death Penalty is Cruel and 
Unusual Punishment. 

The Eighth Amendment guarantee against cruel and unusual punishment prohibits 

punishment which is inconsistent with the evolving standards of decency that mark the progress 

of a maturing society. The worldwide trend is toward the abolition of capital punishment and 

most civilized nations no longer conduct executions 25  As demonstrated by the world-wide trend 

toward abolition of the death penalty, state-sanctioned killing is inconsistent with the evolving 

standards of decency that mark the progress of a maturing society. Most recently, the United 

States Supreme Court referred to international standards in holding that executing juvenile 

offenders violates the Eighth Amendment. Roper v. Simmons,  U.S. , 2005 WL 464890 

(2005). 

The death penalty is unnecessary to the achievement of any legitimate societal or 

penalogical interests in Mr. Ybarra's case. Mr. Ybarra's mental illness, his neuropsychological 

deficits, his physical impairments, and the absence of any basis upon which to anticipate that Mr. 

Ybarra's would pose any danger if incarcerated make a death sentence cruel and unusual 

punishment. Accordingly, the death sentence should be vacated. 

	

24. 	The Death Sentence Cannot be Carried Out Because Lethal Injection Constitutes  
18 	 Cruel and Unusual Punishment. 

19 	Mr. Ybarra has claimed that executing him by lethal injection would constitute cruel and 

20 unusual punishment, because the process of execution presents an unacceptable danger of 

21 inflicting unnecessary suffering. U.S. Const. Amend. VIII; Nev. Const. Art. 1 § 6. The history 

of botched and painful executions by lethal injection is alleged in the petition, 1 AA 80-85, and 

23 

25Portugal outlawed capital punishment in 1867; Sweden and Spain abolished the death penalty 
during the 1970's; and France abolished capital punishment in 1981. In 1990, the United Nations called 
on all member nations to take steps toward the abolition of capital punishment. Since this call by the 
United Nations, Canada, Mexico, Germany, Haiti and South Africa, pursuant to international law 
provisions that outlaw "cruel, unusual and degrading punishment," have abolished capital punishment. 
The death penalty has recently been abolished in Azerbaijan and Lithuania. Many of the "third world" 
nations have rejected capital punishment on moral grounds. 
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1 was not considered or addressed by the state or the court below and thus must be taken as true. 

2 	This Court recently rejected a similar claim, on the ground that there was insufficient 

3 evidence to support it. McConnell v. State, 120 Nev. 	, 102 P.3d 606, 615 (2004). The state 

4 of Nevada does not publish its execution procedures, however, and thus resolution of this issue 

5 requires discovery and evidentiary procedures to create an adequate evidentiary record. 

6 Compare Cooper v. Rimmer, 379 P.3d 10929, 1031-1033 (9t h  Cir. 2004) (reviewing California 

7 protocol for execution). This Court must therefore remand this case to allow evidentiary 

8 development sufficient to allow adequate reviews of the claim. 

9 IV. CONCLUSION 

10 	For the reasons stated above, the judgment of conviction and sentence must be reversed. 

11 	Dated this 9th  day of March, 2005. 

12 	 Respectfully submitted, 
FRANNY A. FORSMAN 

13 	 Federal Public Defender 

14 

15 
ichael Pescett 

Assistant Federal Public Defender 
Nevada Bar No. 002437 
330 South Third Street, #700 
Las Vegas, Nevada 89101 
(702) 388-6577 
(702) 388-6577 

19 

20 	 Attorney for Appellant 

1 

21 

22 

23 

24 

25 

26 

27 

28 	 67 

16 

17 

18 



	

1 	 CERTIFICATE OF COMPLIANCE 

	

2 	I hereby certify that I have read this appellate brief, and to the best of my knowledge, 
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