10168 epeaaN ‘seSep se]
100[,] PUODSS ‘1991 YMNO YOS 0TS

VIO Y YIHJOLSINHD

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

o ORIGINA o

IN THE SUPREME COURT OF THE STATE OF NEVADA

%k k% %k
DAMON LAMAR CAMPBELL, S.C. CASE NO. 44799
Appellant, | F l L E D
R FEB 0 2 2006
THE STATE OF NEVADA, N %’g/&@%gﬁgkg@ T
A e N
Respondent. DEPUTY CLERK J

APPEAL FROM DENIAL OF PETITION FOR WRIT OF HABEAS CORPUS
(POST-CONVICTION)
EIGHTH JUDICIAL DISTRICT COURT
THE HONORABLE SALLY LOEHRER, PRESIDING

it

APPELLANT'S REPLY BRIEF

ATTORNEY FOR APPELLANT ATTORNEY FOR RESPONDENT

CHRISTOPHER R. ORAM, ESQ. DAVID ROGER
Attorney at Law : District Attorney
Nevada Bar No. 004349 4 Nevada Bar No. 002781

520 S. Fourth Street, 2nd Floor
Las Vegas, Nevada 89101
Telephone: (702) 384-5563

200 S. Third Street, 7th Floor
Las Vegas, Nevada 89155
Telephone: (702) 455-4711

GEORG CHANOS

Nevada Bar No. 005248
Attorney General

100 North Carson Street

Carson City, Nevada 89701-4717

O0b-02432-




10168 BPEAIN ‘SeSaA ser]
JOO[ PU0d9S 1981 YHNo] YInos 0zs

WV “Y YAHJOLSI¥H))

10

11

12

13

14

15

16

17

18

19

20

21

22

IN THE SUPREME COURT OF THE STATE OF NEVADA

% % % k%

DAMON LAMAR CAMPBELL, S.C. CASE NO. 44799
Appellant,

Vs.

THE STATE OF NEVADA,

Respondent.

APPEAL FROM DENIAL OF PETITION FOR WRIT OF HABEAS CORPUS
(POST-CONVICTION)
EIGHTH JUDICIAL DISTRICT COURT
THE HONORABLE SALLY LOEHRER, PRESIDING

I I P I K T oI o o ol Eo Nl O oI o o) o oo oD ot oS Pt ol ond

APPELLANT'S REPLY BRIEF
ATTORNEY FOR APPELLANT ATTORNEY FOR RESPONDENT
CHRISTOPHER R. ORAM, ESQ. DAVID ROGER
Attorney at Law District Attorney
Nevada Bar No. 004349 Nevada Bar No. 002781
520 S. Fourth Street, 2nd Floor 200 S. Third Street, 7th Floor
Las Vegas, Nevada 89101 Las Vegas, Nevada 89155
Telephone: (702) 384-5563 Telephone: (702) 455-4711
GEORG CHANOS
Nevada Bar No. 005248
Attorney General
100 North Carson Street

Carson City, Nevada 89701-4717




10168 BPeASN ‘sedop se]
JOO[] PUO29S ‘1931S YUNO, Ynos 07¢

NVIQ ¥ YAHJOLSIYH))

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

TABLE OF CONTENTS

Table of AUthOrities . .. ... ..ottt i it it iae i ia e ii
Il Issues Presented for REVIEW . ... ...oeevnniii it eeaaiinneeeenns iii
Statement of the Case . .. ... e et e e e PP 111
Statement Of Facts . .......cotiirinei i i it it iii

F N 41114 1= 111 R I
R T 4
1 TS 7
ConCluSION . ...ttt e i e 10
Certificate of Compliance . ..........ciuniteiiin ittt iiiiiernenneneaaeanens 11
Certificate of Mailing . . . ......oot it i i i i it aeas 12




10168 epeASN ‘SBS0A s8]
JOO[] Pu0d2§ “1994§ Yunog yinos Ozs

AVIQO Y YHHJOLSTYH))

10

"

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

TABLE OF AUTHORITIES

NEVADA SUPREME COURT CASES

Bolden v State 99 Nev. 181,659 P.2d 886 (1983). .....ovvriiiieeeeiiiiieenn.. 4
City of Las Vegas v. Walsh, 120 Nev. Ad. Op. 44,91 P.3d 591 (2004). ................ 7,8
Franco v. State, 109 Nev. 1229, 866 P.2d 247 (1993). ....viiieeiiiiiiiiieeenn, 7
Hatley v. Nevada, 100 Nev. 214,678 P.2d 1160 (1984) . ........vviiriiiiieennnn. 4
Johnstone v. State, 92 Nev. 241, 548 P.2d 1365 (1976) . . ..., 7
Kirksey v. State, 112 Nev. 980, 987,923 P.2d 1102, 1107 (1996). .........cvvveeenn... 5
Mann v. Warden, 118 Nev. 351; 46 P.3d 1228, 1231 (2002).. .......ooveuirinnnnnn... 5
Miranda v. State, 101 Nev. 562, 707 P.2d 1121 (1985). ... oo 7

UNITED STATES SUPREME COURT CASES/ OTHER CIRCUITS

Crawford v. Washington, __ U.S. ___ 124 S.Ct. 1354 (2004) .. ...... e 7.9
Strickland v. Washington, 466 U.S. 668, 687 (1984).. ..........oviuiiiniiininnna.n. 5
People v. Moscat, 777 NYS 2d 875 (NYCRIM. CT) (2004). . ......oouviirinnennnnn.. 7

ii




1 ISSUES PRESENTED FOR REVIEW

L THE DISTRICT COURT ERRED IN DENYING MR. CAMPBELL AN
3 EVIDENTIARY HEARING TO ESTABLISH FACTS OUTSIDE OF THE RECORD
REGARDING THE CLAIMS OF INEFFECTIVE ASSISTANCE OF COUNSEL.

IL MR. CAMPBELL WAS ENTITLED TO A NEW TRIAL BASED UPON A
. VIOLATION CLAUSE PURSUANT TO THE SIXTH AND FOURTEENTH

6 AMENDMENTS TO THE UNITED STATES CONSTITUTION:
ALTERNATIVELY IS ENTITLED TO A NEW TRIAL BASED UPON
7 INEFFECTIVE ASSISTANCE OF COUNSEL FOR FAILURE TO

PROPERLY INVESTIGATE.

10 STATEMENT OF THE CASE

1 Appellant hereby adopts the statement of the facts as annunciated in Appellant’s Opening Brief.

2 STATEMENT OF FACTS

13 .
Appellant hereby adopts the statement of the facts as annunciated in Appellant’s Opening Brief.
14
15
16
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ARGUMENT
L THE DISTRICT COURT ERRED IN DENYING MR. CAMPBELL AN
EVIDENTIARY HEARING TO ESTABLISH FACTS OUTSIDE OF THE
RECORD REGARDING THE CLAIMS OF INEFFECTIVE ASSISTANCE
OF COUNSEL,

In Hatley v. Nevada, 100 Nev. 214, 678 P.2d 1160 (1984), this Court held that:

We conclude that it was an error for the District Court to deny the
petition without first holding and evidentiary hearing. It is well
settled that when a petition for Post-Conviction Relief contains
allegations of fact outside the record which, if true, would entitle the
petitioner to relief, an evidentiary hearing thereon is required
(quotations and citations omitted) Id.

See also Bolden v State 99 Nev. 181, 659 P.2d 886 (1983).
In the State’s answering brief, they contend that there is no requirement for an evidentiary
hearing. However, the State claims, “[t]he record here reflects that defense counsel did not object

to the admission of the 911 tape. The record further reflects that defendant had the opportunity to

listen to the tape. but chose not to do so0.” Emphasis added. (State’s Answering Brief, pp. 18, lines
21-23). In the instant case, it appears that the State concedes that the defense counsel had an
opportunity to listen to the tape but chose not to do so. Mr. Campbell would contend that this is
ineffective assistance of counsel. The undersigned ié well aware that this Court will not consider
matters or facts that are not contained within the record on appeal. However, the district court was
aware that the undersigned had contacted trial counsel for Mr. Campbell and what trial counsel’s
potential testimony would be.

Again, trial counsel’s testimony and affidavit is not in the record and the undersigned is
well aware this Court frowns upon any argument containing facts outside of the record. However,
in appellant’s opening brief, Mr. Campbell provided foot note one which came directly from the
supplemental post-conviction petition. In foot note one, the district court was placed on notice that

the undersigned had spoken with trial counsel and desired to have trial counsel testify regarding
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the investigation, if any, conducted by defense counsel regarding the 911 tape. Upon information
and belief, Mr. Campbell would contend his trial attorney was unaware of the second caller on the
911 tape until after the jury was deliberating. Mr. Campbell understands that this is a fact outside
of the record. This is exactly why Mr. Campbell specifically requested that the district court permit
him Aan opportunity to conduct an evidentiary hearing to determine whether counsel had been
ineffective.

A claim of ineffective assistance of counsel presents a mixed question of law and fact,
subject to independent review. See Kirksey v. State, 112 Nev. 980, 987, 923 P.2d 1102, 1107
(1996). To establish ineffective assistance of counsel, the claimant must show both that counsel’s
performance was deficient and that the deficient performance prejudiced the defense. Id. (citing
Strickland v. Washington, 466 U.S. 668, 687 (1984). To establish prejudice, the client must show
areasonable probability that but for counsel’s errors the result of the proceedings would have been
different. Id. at 988, 923 P.2d at 1107. Hence, it is incumbent upon Mr. Campbell to demonstrate
ineffective assistance of counsel. The State appears to be conceding that the defense did not bother
to listen to the tape. Mr. Campbell is not permitted to speculate to this Court as to why the defense
would have failed to listen to the 911 tape.

At an evidentiary hearing, the district court would be better suited to determine Whether
Mr. Campbell’s attorney’s had a justifiable or tactical reason for failing to listen to the tape.! “By
observing the witnesses demeanor during an evidentiary hearing, the district court will be better
able to judge credibility.” Mann v. Warden, 118 Nev. 351; 46 P.3d 1228, 1231 (2002).

In the instant case, had the district court held an evidentiary hearing, neither the State nor

Perhaps at an evidentiary hearing, we will find out that defense counsel did in fact
listen to the tape, but for some tactical reason decided not to object. Again, pure
speculation. This is reason that an evidentiary hearing should be mandated.

5
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Mr. Campbell would have to speculate as to why defense counsel permitted the second caller on
the 911 tape to be introduced without objection. Mr. Campbell would contend that his defense
counsel was unaware of the second call.

The importance of the second call is best demonstrated by the State’s closing argument.

As was cited in the opening brief, the prosecutor stated, “You’ll hear from someone else on that

tape and listen to it very closely.” (A.A. Vol. IV, pp. 568). Thus, the State was well aware of

the second caller on the 911 tape. The State recognized the importance of that inadmissable
evidence in corroboration of the State’s case. The prosecutor urges the jury to listen to that
unidentified caller, “very closely”. Upon information and belief, defense counsel had not heard
the unidentified caller’s 911 call until after the jury began deliberating.

The failure to conduct an evidentiary hearing compounds the difficulty for Mr. Campbell
in this appeal. Because no evidentiary hearing was conducted, there is not a transcript in the record
of the 911 call. At an evidentiary hearing, Mr. Campbell would request permission to call trial
counsel as well as play the 911 call for trial counsel during his testimony. This would give Mr.
Campbell and the Court an opportunity to hear from defense counsel and also to hear the 911 call.

As the record stands, all parties are left to speculate as to why trial counsel did not object
to this phone call and the reasons therefore. Additionally, there is no transcript of the 911 call in
the record. Mr. Campbell was denied an evidentiary hearing at his oral argument. For those
reasons, Mr. Campbell would respectfully request that this Court remand the matter to the disfn'ct
court for a limited evidentiary hearing wherein Mr. Campbell would be permitted to call his trial
attorney’s and question them regarding the actual 91 1 call in evidence. A proposed evidentiary

hearing would take no longer than two to three hours and would at a minimum complete the record.

"

"




10168 BPEAIN ‘sedop se]
JOO[] PUOIIS ‘19311§ YUINog ynos 0Z¢

WVEQ *Y YTHJOLSIIH))

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

II. MR. CAMPBELL WAS ENTITLED TO A NEW TRIAL BASED UPON A
VIOLATION CLAUSE PURSUANT TO THE SIXTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION;
ALTERNATIVELY IS ENTITLED TO A NEW TRIAL BASED UPON
INEFFECTIVE ASSISTANCE OF COUNSEL FOR FAILURE TO
PROPERLY INVESTIGATE.

- In Mr. Campbell’s opening brief, he cites to legal authority for the proposition that the

unidentified caller on the 911 call was inadmissible hearsay. One of the cases cited by Mr.

Campbell was Crawford v. Washington, 124 S. Ct. 1354; 158 L.Ed 2d 177 (2004). Mr. Campbell

submits that under Crawford v. Washington, the 911 unidentified caller was inadmissable hearsay.

The State devotes a substantial portion of their brief to a Crawford analysis. However, the State

fails to address the other authority cited by Mr. Campbell. See Miranda v. State, 101 Nev. 562, 707

P.2d 1121 (1985); Johnstone v. State, 92 Nev. 241, 548 P.2d 1365 (1976); Franco v. State, 109

Nev. 1229, 866 P.2d 247 (1993).

Additionally, the State cites to City of Las Vegas v. Walsh, 120 Nev. Ad. Op. 44,91 P.3d
591 (2004), for the proposition that this Court had determined that a 911 call would not be
testimonial in nature for a variety of factors (See State’s Answering Brief, pp. 12, lines 17-27).

In Walsh, this Court noted several factors tﬁat would demonstrate that a 911 call is not
testimonial. Such as: 1) the call would not be initiate by the police, it would be initiate by the
victim of the crime; 2) the call would not be generated by the desire of the prosecution or the police
to seek evidence against a particular suspect, it would be generated by the callers desirg to be
rescued from immediate peril; and 3) the testimonial statement is produced when the government
summons a citizen to be a witness; in a 911 call it is the citizen who summons the government.
Id. (citing People v. Moscat, 777 NYS 2d 875 (NYCRIM. CT) (2004).

The State concludes that pursuant to this Court’s decision in Walsh, the 911 call admitted

at defendant’s trial “falls exactly within the standards set by Walsh” (State’s Answéring Brief, pp.




13, lines 1-2).

2

Unfortunately, the State’s analysis of Walsh appears to be liberally construed in favor of
3
4 the State. First, in the instant case, the 911 call was not initiated by the victim. Again, the caller

5 || is unidentified but does not appear nor has the State argued that the caller is the victim. Therefore,

6 || the first factor cited by the State of Nevada pursuant to Walsh, is not met. Secondly, the caller does

17 || the New York criminal court, wherein the Court considered that many victims of domestic violence

7 not appear to be rescued from immediate peril. The opinion in Walsh, demonstrates that the Court

z was concerned that the 911 call from a victim of crime, who needed to be rescued from immediate

10 peril. Again, this is not the case with the instant 911 call. Therefore, the first two requirements

11 || in Walsh are not met. More importantly, Mr. Campbell is convicted by the assistance of an

ié :m: 12 I unidentified caller on a 911 call. Not only did Mr. Campbell not have an opportunity to cross-

02: g % 13 Il examine this witness, it appears that none of the parties know who this person is.

g ; ;m: : Moreover, in the City of Las Vegas v. Walsh, this Court considered the persuasive authority

%2 2’ ; 16 ofaNew York criminal case regarding a 911 call by a victim of domestic assault. This Court cited
Sio
22
=2

18 [loften do not appear at trial. In that case, the defense would be aware of who the victim was. The

19}l defense would have had an opportunity to investigate the alleged victim. The defense would have

20
had an opportunity to present impeachment evidence against the alleged victim.
21
In the instant case, Mr. Campbell and the State have no idea who the 911 caller was. The
22

03 caller remains anonymous. Additionally, it is not hard to imagine a scenario where a vindictive

24 |lcaller could tell the police that a defendant was guilty of a crime and remain anonymous and have

25 lithat phone call used against the defendant. This exactly why there should be confrontation. The

26 liState’s reliance upon the Walsh decision is misplaced.
27

The State would argue that the 911 call is of limited importance in terms of the evidentiary
28

value. However, Mr. Roger during his closing argument, specifically told the jury to listen to the

8




10168 ePEAIN ‘81239/\ se]
I00[] PUO23S “}2211S YUNoJ YInos Qs

NVIQ Y YdHJOLSTIH))

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

second caller on the 911 call. Mr. Roger felt it was so significant to inform the jury that this
evidence should be listened to “very carefully”. The State should not be permitted to now argue
to this Court that the evidence was of limited value, given the emphasis during closing argument
when the prosecutor urged the jury to listen to the tape and second caller.
Interestingly enough, citing from Crawford, the State explains, “[t]he framers of the United
States Constitution created the Confrontation Clause to prevent the evil of using ex parte
examination as evidence against the criminally accused.” Crawford, S.Ct. at 1363-64 (State’s
Answering Brief, pp. 12, lines 11-13). In the instant case, this is exactly what happened to Mr.
Campbell. What could be a better example of ex parte evidence then a anonymous 911 call made
to the authorities. There is absolutely no indica of reliability. The defense was never given a
chance to confront this witness or apparently even interview this witness. This must be assumed
because the State acknowledges in their brief that the person is anonymous. Therefore, Mr.
Campbell should be safe in assuming that trial counsel did not investigate and could not investigate
this person because the State did not have a name for this anonymous caller. It is chilling to think
that a man could be convicted of first degree murder and sentenced to life without parole partially
on evidence of an unknown 911 caller. An unknown person whom the defense had not
interviewed. An unknown person who perhaps the defense was completely unaware of until
closing argument and deliberations. Is the State really claiming that any unidentified caller can
call 911 and make incriminating statements about an accused and the State can use that evidence
without producing the witness.
NRS 34.770(1), provides that a district court “must not” order a change in a petitioner’s
icustodial supervision unless an evidentiary hearing is held. Mr. Campbell recognizes the
limportance of an evidentiary hearing for purposes of his argument. This Court should be
concerned that to many questions are left unanswered; 1) What were the tactic and reasoning that

9
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o @
trial counsel had for failing to listen to the tape and not object to the tape; 2) What did the 911 call
state; 3) Why did defense fail to conduct investigation. Several questions are left unanswered due
to the district court’s denial of an evidentiary hearing.

In the instant case, but for the errors of counsel, the result of the trial would have been
different. Mr. Campbell is entitled to a new trial based upon ineffective assistance of counsel in
violation of the Sixth and Fourteenth Amendments to the United States Constitution.

CONCLUSION

Mr. Campbell would respectfully request he be granted an evidentiary hearing. Further,
based on the foregoing Mr. Campbell would respectfully request that this Court reverse his
convictions based on violations of the Sixth, and Fourteenth Amendments to the United States
Constitution.

DATED this ‘39 day of January, 2006.

Respectfully submitted by:

/7&77@4

CHRISTOPHER R. ORAM, ESQ.
Nevada Bar No. 004349

520 South Fourth Street, Second Floor
Las Vegas, Nevada 89101

Attorney for Appellant
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