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'MICHAEL V. CRISTALLI, ESQ.

Nevada Bar No. 006266
CRISTALLI & SAGGESE; LTD.
732 8. Sixth Street, Suite 100
Las Vegas, Nevada 89101

(702) 386-2180
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IN THE SUPREME COURT OF -
THE STATE OF NEVADA
ERICK BROWN, y |
Appellant, ;
v ; CASE No: 47856
THE STATE OF NEVADA, ;
| Respondent. ;
)
)

MOTION TO SUPPLEMENT DEFENDANT’S FAST T RACK APPEAL
PURSUANT TO ANDERS V CALIFORNIA ,

Counsel for Appellant respectfully moves thls Honorable Cou_rt to receive tﬁe insfént
arguments, written by Defendant/Appellant, and considered but not iﬁcluded in the construction
of Appellant’s iniﬁal Fast Track Appeal. Counsel for Appellant respectﬁlllylrequests that this
Honorable Court receive the attached correspondence pursuant to Anders V. Cahformg, 386 U S.

738.87 S.Ct. 1396, 18 LEd2d493
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~ 738. 87 S.Ct. 1396, 18 L.Ed.2d 493. (Pleasese attac LE

LDECLARATION OF mcHAEL V. gg_l_sTALLl,'ESQ o
MICHAEL V CRISTALLL ESQ., makes the followmg declaratlon
Counsel has represented Enck Brown at tr1al and currently before this Honorable Court
Defendant submltted the same issues for Counsel’s cons1deration before the construction |
of the Appellate brief in this matter, though, it is not the same writing concunently |
tendered to-this Honorable Court, |
Counsel- d1d not mclude these issues for consxderation in Appellant’s opemng bnef

Counsel remams convinced that the issues mcluded in the bnef are merxtonous and

should be included.

Counsel respectfully submits the other issuesp/ nantt flers v. Cal fornia, 386 US.

EXECUTED this s " day of August, 200,

G
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CERTIFICATE OF MAILING |
I hereby certify that I mailed a foregoing copy of Appellant Enck Brown s MOTION TO
SUPPLEMENT DEFENDANT’S FAST TRACK APPEAL PURSUANT TO ANDERS V.
CALIFORNIA, on the “.p day of August, 2007, by deposmng a copy thereof in the Umted

States Mail, pqstage prepaid, addressed to:

DAVID ROGER, ESQ.
District Attorney
200 Lewis Avenue
Las Vegas, Nevada 89101

CATHERINE CORTEZ MASTO, ESQ.
' Nevada Attorney General
100 North Carson Street
Carson City, Nevada 89701-4717

and that there is regular communication between the place(s) mailed and the blace(s) S0 |

addressed.
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GROUND %‘OUR The. State used peremptory challenge to exclude black‘
- citizen from Appellant’s jury, and, despite trial ~counsel’s objectton the
District Court allowed the State’s discriminatory actions to stand, in violation
of Appellant’s rights under the Sixth and Fourteenth Amendments to the
Umted States Constitution. - ' o

Suppomng F acts:
Appellant hereby incorporates as if fully stated herein all other grounds of th1s Appeal
L Appellant Brown is an Afrncan Amerlcan and therefore a member of an rdentlﬁable mmouty i
the United States. In Batson v. Kentucky, 476 U.S. 79 ( 1986), the Umted States Supreme Cour
'held that a cnmmal defendant’s Fourteenth Amendment nght to equal protectton of the laws it

violated when the government uses peremptory challenges to remove black venire persons fron

a jury. Batson and it’s progeny set forth a three-step process for evaluatlng race—based
_ objectlons to peremptory challenges:
~a). The opponent of a peremptory challenge must make a pnma facie showmg of ractal

discrimination;
b) The state must proffer a race-neutral explanatlon for the challenge and

c). The trial court must determine whether the Opponent of the stnke has proved that the,

proffered race—neutral explanatron is merely a pretext for purposeﬁal racial dlscnrmnatton

vaee, Purkett v. Elem, 514 U S. 765, 767-68 (l995)(announcmg three~step “Batson” ‘process).

2. Ms. Whittle is a black woman, and was a potential juror in Appellant’s case.-

3. Appell_ant alleges that Ms. Whittle was excl'uded from the jury based‘upon her race ’ _ |

4. The state’s race—neutral explanatlon for excusing Ms. Whittle, Juror Number 488 was that no-
other }uror was merely as sporadic in terms of job history, and that she wore a T~Sh1rt to Court
which read “Most likely to steal your boyfnend” and that parucular statement on 1t showed a,
concern lack of matunty on her part See, trial transcrrpt June 27 2006, pages 2~3

5. Defense counsel noted for the record that. seemg anythmg from her in terms of her past work

history that ‘was drstrnguxshable from any other one of the j Jurors In fact, )uror number 12, Mr

Bracken who was currently unemployed and hvmg n Laughlm Nevada the Court was wrlhng
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to put him up ac t)he Golden Nugget for the duration of the tiial, rather than have h1m derC bac

-and forth. Let’s note Mr Bracken is unemployed with only one prior jOb in his hfe ‘which h

' held for only seven months, sellmg telephones for Cmgular from August to February of 05 "

And since February to trial, “he was just enloymg ltfe ? §__ Tri Trial Transcrmts June 26 2006
pages 109, 111, lines 12-25, 1-25, 1-6. | 3 |
. The state’s reason for the use of it’ s challenge was pretext thrs Joror could not have been
exeluded pursuant to Wrtherspoon v. Hllinois, 391 U.S. 510 ( 1968) and later case. law.
' Therefore prong two is not met by the State. Appellant argues that had Ms Whlttle been on the
jury panel, his trial could have resulted in a hung jury, or even a: not gutlty verdrct
.. The state through its use of peremptory challenges, was allowed to systematlcally exclude Ms.
Whittle from the jury. The State’s proﬂ'ered race-neutral explanation of her jOb histor‘y and T-
- Shirt was merely a pretext for purposeful racial drscnmrnatron Therefore the tnal court erred in -
determining a race-neutral reason ex1sted for removmg Ms Whlttle from the jury,
demonstrating that prong three of the Batson test was not met, thus denymg Appellant Brown of
-equal protectlon of the law, a fair trial outcome, and vrolatmg hlS Sixth and Fourteenth

Amendment Due Process nghts tothe U.S. Constltutxon and the convrctron cannot stand



GROUND FIVE: Appellant was denied his Fourth Amendment rights to the

U.S. Constitution, to search and seizure as no search warrant was ever
- ‘obtained by the arresting officers. '

Supporting F acts:

Appellant hereby incorporates as if fully stated herein all 6ther~ grounds of this appeal ontc

this ground in support hereof’

L.

On November 27, 2002, while exiting the elevator of thé Hyatt Regency Hot_el,_ in Los Angeles,
See, 6/28/06, TT. Pages 99-100-101, 6/29/06, TT. Page 12, lines 6-16. This Appellant was
surrounded by approximately Ten (10) law enforcement officials form LAPD and FBI agents. |

Under oath, FBI special agent Darin McAllister stated that he observed a suspicious paékage

_ (black backpack), approximately 10 feet or so from the Appellant. See, 6/228/06, TT. Page 101,

lines 1-6.

“That he, McAl]ister immediately went to move it to find out who it belonged to, and when he

asked appellant responded that it was his. That he pi‘ckéd up the backpack, énd in doing So; it’s:'
contents spilled out because he picked it up from the side, and he observed numerous Jewelry
pieces in plastic bags, such as chains, bracelets, rings, trinket jewejry anyWhefe in the amount of |
three, four hundred pieces of jewelry. See, 6/28/06, TT. Pages 101§ioz,» 103, 121-122.

When asked by defense counsel, Michael Cristalli, had he_,'Mc_Allister, e{r‘é’r’vsoughvt_‘to'éxecuté
some typé of search warrant in order to look inside the bag, Mc‘Al]ister'statéd:v“No', I did not.”
See, 6/28/06, TT. Page 122, lines 7-10. | |

LAPD, Michael Woodings, who was part of the surveillance team assumed custody of the
backpack once it was brdugﬁt up to the 15 floor of the hotel. Sée,- 6)28/06, T’i‘;- Pages 135-136. -
FBI special agent, Frank Aimaro, stated under oath that when he _ihtrdduced hilhéelf to the
appellant, the appellant had the black backpack on his shoulder. See, 6/29/06,} TT Pages 13, 14,
lines 22-25, 1-5. | o
That as hé was introducing himself to appellant and ﬁegiri asking him qﬁgstions, FEI agent,

mark Wolfson, took the bag off of Mr. Brown’s shoulder and placed it on the grouﬁd, right at



" j
- our feet, for sauf%y reasons and that agent McAlhster was present durrng the whole tlme ano

while questlonmg Appellant McAllister plcked up the bag, whrch tumbled onto the floor anc

this jewelry fell out onto the hotel lobby floor. See, TT., 6/28/06, page 14, lines 8-2_1

There are no disputed questions as to McAllister’s actions as the bag was not 10 feet or 50 away

-from the Appellant as Appellant has always claimed that he never had the bag in his possessron

1T, 6/30/06 pages 49 50, lines 7-25, 1-2, nor gave consent to have the bag searched

No search warrant was ever obtamed to search the bag or no consent was ever glven or signed

by the Hyatt Regency Hotel staff.

10.

11.

This is a direct violation of the search and Aseiznre law . which is protected“ by the Fourth
Amendment to the U.S. Constitution. |
Therefore, the black backpack and it’s contents were tllegally obtaxned by the FBI Agents and -
LAPD Law Enforcement Officers and the evxdence of the bag and Jewelry used against the

Appellant at trial to help obtained his conviction should had never been admxtted because his

Fourth Amendment rights to the U. S Constitution were violated. .



GROUND SIX The prosecutor committed forensrc blologrcal and physrcal
evidence misconduct, that was exculpatory in nature towards the Appellant’s
defense, violating his due process rights to a fair trial under the Fourteenth g
Amendment to the U.S. Constitution. - |

Supporting Facts:
Petitioner hereby incorporates as if fully stated herein all other grounvdsvof this appeal 'kin _srlpport"
herein. -
I. “When the Appellant was apprehended in Los Angeles on November 27 2002 The State of
: Nevada, Limited therr mvestrgatlon as to the Forensw blologlcal and physrcal evrdence that was
collected by the Crime Scene Analyst, (CSA), M. Weir, from_ the ‘crime scene and in Los
Angeles. | B | -
2. ‘Although the Appellant has always maintained his i mnocence to the crime, and testlﬁed at tnal
denying any mvolvement or participation, See, TT. 6/30/06 page 48 lmes 13 16 the State hada
an ethical duty to test the collected evidence and eliminate hrm asa suspect |
3. HPD, CSA, M. Weir, collected the earring from the ultrasound TT., 6/27/06, pages 160-161,
lines 6-25; 1 5. Yet, she failed to perform any DNA testmg for comparrsons of said ewdence :
even after the victims stated inter alia that the tall guy took the eamng off his ear. -
4. Even though M Werr found bloody tennis shoes impression at the crime scene TT 6/27/06
page 171 lines 8-15; and Appellant voluntarily submitted h1s tennis shoes to the detectrve TT,,
6/30/06, page 77, lines 13-20, for comparison testing for- the purpose to exclude him as at'

suspect, “NO” such testrng were ever performed by the State.

5" Further, M. Weir collected Nine Latent Finger prints from several jewelry cases TT 6/27/06 -
pages 132 through 151; Weir was not able to properly preserve the crlme scene, as she and her .
partner arrived a day later because they were busy on another crime scene. TT 6/27/06 pages
166-167-68 Thus, No NCIS Report has ever been reported by exther the CSA or Drstrrct :
Attorney ] oﬁ’ ice. | . |

6. Furthermore, the State placed into evrdence the HPD, Cnmrnahstrcs Bureau Laboratory report

as to have been conducted on November 25, 2002 TT. 6/27/06 pages 169 through 171 as
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 testified by M. Weir, then she further testified that a mistake had occurred as to the actual date -

te_nts of t_he prints, which were tested on January' 14, 2003. I_d_*at .lv7~l',v.‘_1inesv2>3-2A5‘,_ not on
. November 25 20l)2 - | : |
7. Here, M. Weir testlﬁed falsely and the State submrtted a false dated document as to when “The :
suitable Latent Pnnts were compared to the finger and palm pnnt cards bearing the names'
Alfred Blackwell (HPD #641 13) and Enck Marquis Brown (HPD #64014) were conducted ” i
| The results were negative. See EXhlblt No 1, page 1. | |
Special Not{ce On November 25, 2002, the names of
Blackwell and Brown, did not even exist as possible suspects
with any agency connected to Law Enforcement._End Special |
Notice: '
8. The ffalse dated document-“caught by the defense” was“‘meritoriou's.’»’vb enough to warrant a.,
: nustnal Yet No rmstrlal was granted. | | : | | o
9. Ifthe State of Nevada, instead of being deceptrve would had made addmonal testlngs of all the
above-mentioned evrdence collected and expanded thenr 1nvest1gatlons instead of hrmtmg them
to no further than the Appellant and co—defendant_ Blackw_ell, it would had elm_nmated the__"
”Appellant asa suspect, ‘and exonerated him beyond a reaeonable doubt : | |
10. Instead the tnal Judge, over Appellant counsel’s objection would not perrmt counsel to questlon‘
CSI M. Weir about the AFIS or NCIC processrng of “Fmger Prints” from the crime scene. A
comparison of the collected prrnts determined, that they CllCl not b_elong to the Appellant_. ‘Thus‘,
the victims testified that the suspects were not wearing gloves, and that they touched the glaés.
counter top where CSI Weir removed latent prints But, these printé were .nener entered into the-
AFIS or NCIC data base computer for 1dent1ﬁcatlon purposes TT., 12/20/06, pages 165- 166
11 Afcer CSI Welr was confronted about her lab reports contammg false 1nforrnatlon, she qurckly l
admrtted to errors in their computer system. See, TT., 12/20/06, pages 169 172 |
12. The pohce bad other potential suspects on their llst espemally, Martell erhams who was6

feet one 1nch tall, thm, wenghxng 187 pounds short cropped haxr and in hrs twenties, as

descrlbed by both vxctlms on the night of the crime.



13.

Furthermore on February 2, 2003, Wllhams was arrested in Los- Angeles for robbery ofa

hquor store, See TT,, 6/29/06 pages 19-20, lines 18-25 1, and when LAPD searched h1s V

: reSIdence pursuant to a search warrant, one hundred and twelve pxeces of Jewelry ﬁom the '

14

15.

16.

17

Henderson robbery were found inside the tesidence he shared w1th lus glrlfrrend See Ground’

“Thirteen, number Six (6)

Knowmg the above information concerning Martell Wllhams the Henderson Pollce Department’ 1
Deteetxves Prlce and her subordmates failed to follow up on this crucxal ewdence and checkout
Mr Wllhams through thé NCIC computer fora possrble palm print match, or any other forensrc -
or phys1ca1 evidence collected from the crime scene. See Exhxblt 1, page 2 ~

The Appellant is six feet, ﬁve inches tall, two hundred and srxty-ﬁve pounds “hgaﬂ set”

looking [NOT TH[N] bald headed; [NOT SHORT CROPPED HAIR] and does not wear an

earring as Mr. Williams does. No testing of the earrings Were conducted. See,' TT. 6/29/06, page ‘

96.
Appellant has a 160 year sentence, a definite death sentence in p‘rison and Henderson Police

Department never processed the latent prints from the crime scene into any crime data base v

‘computer for comparisons.

. Appellant alleges; that the Heuderson Police and the Prosecutor_comr’nitted forensic biologicalt -

- and physical misconduct that was exculpatory in nature towards h1s defense thus, that he was

prejudxced due to the neghgent investigations which would have exonerated. h1rn as a suspect

and therefore h1s due process nghts to a fair and 1mpart1al trial of the Fourteenth Amendments o

were vrolated.



GROUND SEVEN The State’s knowing use of pexjured testlmony as to

~ material issues of fact, by the alleged eyewitness to the robbery, .deprived
Appellant of his due process rights, and right to a fair trial under the Sixth
and Fourteenth Amendments to the U.S. Constltutxon v

Supportmg Facts:
Appellant heteby incorporates as if fully stated herein all other grounds ot‘ thivs Appeal ontor this -
gound in support hereof. | |
1. On November 25, 2002 two men entered the Las Vegas Manufactunng Jewelers (LVMJ) and
robbed the facility. Two other men, (the vnctxms) were msnde the store, and one by the name of
Emmett James.Connelly (Connelly), and, the second man was the owner Mike Gol secker). After
~ the robbery Connelly spent a few days in the hospital, and upon his- release the Henderson
- Police Department (HPD) pa:d him a visit on November 27, 2002, to see 1f he could tdentlfy ther
| perpetrators See, 6/27/06, TT., page 86, lines 1-8. | | |
a). During the photographlc line-ups, he was able to 1dent1fy the shorter of the two -
perpetrators as being Blackwell. See, 6/27/06, TT,, page 87 Imes 8- 18
b). But, Connelly was unable to pick out the Appellant from the photographtc lme—up, See
TT , page 90, lines 5 8.
2. During the trial on 6/27/06, he was questioned on dlrect exammatlon by the State s prosecutor .j
Mr. Fattlg as to identifying the Appellant, Erick Brown, as bemg the ‘taller man with the gun
The following exchange took place. o

21. Q. Today, you have testified that you _
22. Recognize the Defendant Erick Brown as being the
23. taller man with the gun?
24. A. Yes sir. _
25. Q. When were you able to first recognize -
6/27/06, TT., page 90, lines 21-25.
1. Erick Brown? '
2 A When I seen him at the first heanng
6/2 7/06 TT. page 91, lines 1-2.



3. Connelly could no; identify the defendant‘at the photogranhic line-up. In fact, When'he deéoribed
that taller man to the HPD, he stated that the taller man as tall and thm younger than 25, wrth '
longer hair than the shorter perpetrator and wore an earrmg But, the first time he 1dent1ﬁed the
Appellant was January of 2003 at the Prehmmary Hearmg held in Justrce Court in Henderson,
Nevada. Appellant Brown is six feet five inches tall, 250 pounds, bald headed and does not wear an
earring. Thus, he was wearing prison garb at the preliminary hearing.' |
4. During crossuexamination;the following took place:
| Defendant’s Exhlbit “B”,} Mr. Connelly’s call ‘to 911, tape the dispatcher asked him
specifically for a description or‘ the individuals who had just come in and robl)ed him; he slated that
one was about 25, the other was very tall and he was probably a little younger thin, black hair, and
wearing a dark shirt, dark pants. See, 6/27/06, pages 101, 102-103. | | |

| a). Dunng his testimony at the Preliminary Hearmg he testlﬁed that the taller mdrvrdual had :

short-cropped hair. |

b). That the taller individual’s hair was longer than‘thej shorter individualr L

). Onthe 911 tape Mr. Connelly, said he heard the narnes Craig, Dean, or Peat. )

d). But at the Preliminary Hearing he testified that he r_ead the subpoena and récogn_ized the

name Erick Brown. See, 6/27/06, pages 121, 122-—]23 124. | |
5. During re-cross examination, Mr. Fathing actually suborns further testimony from Mr Connelly
by attempting to State the followmg under oath.

a). That the ﬂrst time he physically saw Erick brown was at the Preliminary Hearing. |

b). That when he described Mr. brown as short cropped hair, that it was probably an eighth

to a quarter, tops. | | )

c). That he seen the appearance of him taking off an-earring, but never aemally saw him.

wearing it. | | |

d). That he couldn’t recall for the life of him the name of the taller lndiVidual, but when he

seen the name, that was it.



6. Even further, the second victim of LVMS, Michael Gobsecker was anable to identify the
Appellant" as one of the perpetrators during the pllctcgraphicline up.b, See, 6/28/0>6> TT. Pagc 42, 'V
lines 22-24. In fact he makes his Id 6/23/06, six vmontvhs aftcr'the prelilninary hearing, 'aufter.
appellant’s 'ar_rest; | . B
7. When Drain McAllister (McAllistér) spectal Agent of the FBI was being questloned nnderoath |
1 : at the tna] by State prosecutor Mr. D;glamcomo he testified that when he came in contact with
the Appellant at the Hyatt Hotel by the elevators, he’ observed a black backpack in the area that
‘was not there prior to his prior survelllance, approxxmately 10 feet or so frqm thc appellant; andg’k
as he immediately wént to move it to find out who it belonged to, he aske‘dand the Ap‘pellant’st _
 response was that it was his. See, TT. 6/28/06, pages 100-101 lines 13—25 1-17.

20. Q. Did you touch the backpack?
21 A. Yes I picked up the backpack.
- 22. When I was picking it up the contents
23. that were in it .. I didn’t see a handle on it .. it
24. spilled out, I picked it up from the side.
25. Again when these items fell out T
TT., 6/28/06, page 101, lines 20-25. o
‘1. observed them to be jewelry, numerous, Jewelry,
pieces of jewelry in a plastic bag. - '
Q. When you saw these items fall out did
you do anytbing at that poin’t?
A 1did. I said you know, are those

yours?

N o v kv

Spontaneous, he says yeah, that’s my
8. stuff |
TT., 6/28/06, page 102, lines 1-8.

8. Agent McAllister further claimed that afterwards he placed _tbe bag next ;tc Appellant and -
thereafter, went to another area of the hotel. Id at, TT., 6]28/06, page 102, lines 9-18.

9. Frank Aimaro, special agent with the FBI, testified undex_' oath to the following,



a). That when he approached Mr. Brown and identiﬁed' himselt‘, end asked Btovtt’n his'natne, '

brown respond}edwho he uvas. B . V |
' b)ﬁ" That Brown had a bag that was on his shoulder. TT, 6/29/06’ pages ‘12-14 .

c) And as he shook Mr. Brown s hands when mtroducmg himself, and started questlonmc
him, another FBI agent Mark Wolfson took the bag off Mr Brown’s shoulder and p]aced it on the' f
ground, right at our f'eet._ TT. 6/29/06, page 14, lines 8-12. | |

d). That agerrt McAllister was also there present during the vthole t‘ime .'but' thetv during
questioning of Mr. brown agent McAllister prcked up the bag, which tumbled onto the ﬂoor and
this jewelry fell out onto the hotel lobby floor. TT 6/29/06, page 14 lines 16-21. |
10. The prosecutor as an agent of the people and the state, has the duty to ensure'ﬁmdaxnentally feir'
tnals by seeking not only to convict, but also to vmdlcate the truth to admmrster Justrce and to

refrain from 1mproper methods calculated to produce a wrongﬁﬂ conviction. Berger \A Umted

States, 295 U.S. 78, 88, , 55 S.Ct. 629, 633, 79 LEd. 1314 (1935).

12. Here, not only does the prosecutor learns that Mr. Connelly’s testimony is t‘al_se as to id‘entit‘yiné '
the Appellant, he further learns that agent McAllister has also ’prot'ided' false testirnonytothe
jurors during his exemination of the facts of the ‘case to cover up the Fourth Amendment
violations he commrtted which were addressed in grounds 5 and 11 and lncorporated herem as if
fully stated herein. |

13. The prosecutor may not become an architect of a proceeding that does not comport with the
standards of justice. .Therefore, the pro_secutor violated the due process clause if he _knoWingty -

presents false testimony, (as it has been done here); whether it goes to the merits of the case or

solely to a witness’s credibility‘ See, Napue v. Illinois, 360 U.S. 264,_79'S‘.Ct.. 1173, 3 ,L.Ed. 2d -

1217(1959); Mooney v. Holoban, 294 U'S. 103, 55 S.Ct. 340, 79 L.Ed. 791 (1935); Pyle v,

Kansas, 317 US. 213, 63 S.Ct. 177,‘ 87 LEd 214 (1942); Alcorte v. Tex'és, 355 US 8, 78

S.Ct. 103, 2 L.Ed. 2d 9 (1957). Moreover, the prosecutOr has a constitutionat duty to correct



evidence he knows is false even if he did not _intentioﬁa]ly, submit itf Giles v. Maerémd, 386

U.S. 66, 87 S.Ct. 793, 17 L.Ed 2d 737 (1967).



- GROUND EIGHT: Whether Jury Instructions _ and ., were
erroneous, in view of movement of a victim which is merely incidental to the ;

~offense of robbery, could not, under Nevada law, satisfy, the asporation
element of kidnapping, in violation of the Appellant’s due process rights to a-
fair and impartial trial under the Fourteenth Amendment to ‘the US

Constitution

Suppoﬂing F acts:

Appellant hereby mcorporates as if fu]ly stated herein all other grounds of thlS appeal onto

this ground i m support hereof

1.

Appellant asserts, tl_lat the trial court erroneously erred in instructing the Jury on the elements of
kidnapping during the course of a robbery served to deny him due process and equal protection

of laws.

In Appellant s case, the court gave the followmg jury mstructxon regardmg the movement

reqmred to satlsfy the asportatxon element of kldnappmg w1thout ‘ever - explammg that the
defendant must have forcxbly moved the victims or caused them to be moved from one place to -
another for the purpose of abductxon and kldnappmg

INSTRUCTION NO.

In order for you to find the defendant guilty of both ﬁrst—degree kidnapplng (or set:ond-degree' -

kidnapping) and an associated offense of robbery; you must find beyond a,reasOnab_le doubt

. either:

(1) That any movement of the victim was not incidental to_ the robbery;‘;'
(2) That any incidental movement of the victim substantlally mcreased the.nsk of
~ harm to the victim over and above that necessanly present in the robbery,
(3) That any incidental movement of »the victim substantmlly exceeded - that
tequired to eomplete the robbery; | | | |
@ Thati the victim vvas physically Testrained end_. such ‘re‘stra.int‘ guhstantially
| increased the risk of harm to the vietim; or: |
(5) The movement'—‘:or reét,raint‘ had an independent purpos'e ot; eigniﬁeanoe;

“Physically restrained” includes but is not limited to tying, binding, or taping.



. .INSTRUCTION NO. o |

Evéry person who willﬁllly seizes, conﬁnes, .inyeivvgles, entices, »decoys',.abducts,/ coné‘ealb,,
kidnaps or carries away any person by any means whatsoever with the intent' to holdfor detain,
or.who holds or detains, the person for the purposes of killing the person or infl rctmg substantral
bodily harm upon hrm is gurlty of krdnappmo in the ﬁrst degree: | |
Appellant asserts, that under Nevada law, if you commit the act of arm robbery and or just
robbery and you tie the person down lay/hrm dlrectly on the floor, and maybe hit or krck him a
couple of times in order to obtain the mformatlon needed to complete the robbery in Nevada it
also constrtutes kidnapping in the first degree.

. Here, although both victims were physically restrained, the incidental movement to the floor,

. did not exceed an increased risk of harm to the victims, as one was knocked out‘ and the other,
the suspects placed a cover over his victims head in order to complete the robbery Thereafter
the robbers just simply exited via the back door of the establrshment ‘

. Neither victim were forcibly moved from one place to another, for the/ purpose of ab_ductionand '
‘ kidnapping. This was just a robbery, not a kidnapping. To be vcharged with first 'degree
kldnapplng when the movement required drd not satxsfy the asportatron element of krdnappmg
thus; without ever properly explammg to the jurors the elements of the crimes charged

) Appellant asserts that instructions 12 and 13 Were erroneously given to the jury, and in violation
of his due process rights to equal protection of the law a farr and 1mpart1al trial, whrch is'in

direct violation of the F ourteenth Arnendment to the U.S. Constrtutlon and the conviction must

be set aside.



, GROUND NINE: Jury Instructlon , given by the court did not
adequately and/or accurately cover the issue to be determined by the j jury, in
violation of Appellant’s rights under the Fifth and Fourteenth Amendments to

the U.S. Constltutlon

Supporting Facts:

Appellant hereby i 1ncorporates as if fully stated herein all other grounds of the appeal onto .

this ground in support hereof

1.

2.

Jury Instruction‘ _ given by the court did not adequately and/or accurater cover the issue of
the credlbxhty or behevablhty of a witness on the stand. It states m pertment part:

INSTRUCTION NO

The credibility or believability of a witness should be determined by his manner upon the stand,

his relationship to the parties, his fear, motives, interests or feelings, his opportumty to have

~ observed the matter to which he testified, the reasonableness of his statements and the strength

or weakness of his recollectlons

If you believe that a witness has lied about an}r matenal fact in the case, you, may disregard the
entlre testxmony of the witness or any portion of his testimony, whlch is not proved by other/
evidence. ' ’

On the witness stand, neither Mr. Connelly nor Mr. Go]secker could 1dent1fy the Appe]]ant
during the photographrc lineup. Further, only aﬁerwards when seen in pnson garb was
Connelly able to point out Appellant. |

Their credibility or believability should have been in Jeopardy, by. any of the j Jurors srttlng rn the -
jury panel Common sense told Connelly that the person being accused of the crime ‘was the"
Appellant seated at the defense table with his attomey beside. Both Blackwell (the shorter -
perpetrator), and Appellant, the alleged taller perpetxator was the only person seated at the
defense table in prison garb’s. And, even further, Connel!y only makes 1dentrﬁca’non by way of i
readmg a subpoena. The instruction specifi cally states that the credibility or believabitity of a

witness should be determined by his manner upon the stand, his rel&tionShip to the parties, his



’fear motlves mterests or feelings, his opportunity- to have observed the matter to whlch hc_
testlﬁed the reasonableness of his statements and the strength or weakness of his recollectron
‘One can determme the facts of the case as it occurred The record so reflects: |

a). Connelly and Golsecker were both inside the facility attendi_ng two nrospectl\(e_cnst()'mers.~'
, Connelly was in the front of the store with the shorter'perpetrator, trying .to, "sa'{/e;hilmwtnoney_onr
‘the piece of jewelry he was trying to convert into an earring. - . |

‘ b) Golsecker was in‘the back part of the facility with the taller perpetrator cleaning an eam ng in
the ultrasound cleaner. | - o

c). Connelly was attacked by and hit in the face by the shorter man. HlS head was covered
durmg the robbery. When he made the 911 call he gave a dxfferent descrlptlon of the -
perpetrator, “ was tall thin, younger than 25 years old, with longer hair than the shorter man,
wearing black shirt and pants. He described a totally dlfferent person than the Appellant to the -

911 dlspatcher

' d). Golsecker was knocked out and also failed to describe the taller man properly

. INSTRUCTION NO.____  states:

- Inany criminal case, the government must prove beyond a reasonable doubt'th'at _the_ defendant
vl/as the' perpetrator of the crimes alleged._ You have heard testimony” fot‘ the veyewi_tness’ ,
identification. In deciding how much 4weight. to~.-gl§'e to this testinlony, you may take into”-
account the w)ariods factors mentioned in these invstru'ctions concerning credibility ot‘ Witnesses.
In addition to"those.factors, in evaluating eyewitness identiﬁcation testinlony, you may also take
into account: | o | | |

1. The capacity an_d Oppoltunity of the eyewitness to observe the oﬁ‘ender"‘l)ased uhon the |

length of time for observation and the conditions at the tirne of observation; |
2. Whether the identification was the product of the witness’s own recollection or was the '

result of subsequent influences or suggestiveness;

[#8)

Any inconsistent identifications made by the eyeWitness;
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4. Wbether the witness had known or observed the oﬁ‘ender at earlier- tlmes and

5. The totalxty of cxrcumstances surrounding the eyewntness S 1dent1ﬁcatxon |

7. These mstructxons contradxcted each other, thus shifted the burden of proof upon »the def‘ense |

~ promptmg the appellant to give up his Fifth Amendment rxght to remain silent and defend
hlmself by taking the stand. |

8. Further, these instructions addressed the wttness S credlblhty or behevablhty in a btas form

Appellant was entntled to an instruction that did not shift the burden upon him from a bias or

interested witness with a motive to testify falsely to obtam a convxctlon thhout ever bemgrv

positive as to his identifi ication of Appellant |

9. The State’s prosecutor knew that Connelly’s recollectxon of the tall nerpetrator was  not a clear
identification. The record so reflects it. Yet, the state wanted a conv1chon The dlStl’lCt court ,
should have taken it upon itself to give a cautlonary mstructxon which did not quantxfy the -
xnstructlons given in 29 and 30, as the two above instructions shifted the burden of proof uponz o
the defendant due process rights to remain silent, v1olatmg his Fifth Amendment rlghts and hlS

Fourteenth Amendment due process rights to a fair and 1mpamal trial. See Sandstrom v

Montana, 442 U S. 310, 99 8.Ct. 2450 (1979).
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GROUND TEN: The Statutory Reasonable Doubt Instructlon 18"
Unconstitutional, violating Appellant - Brown’s SlXth and Fourteenth

- Amendment Rights to the U.S. Constltutlon

Suppoxtmg Facts

Appellant hereby mcorporates as if fully stated herem all other grounds of this appeal ontci
_this ground in support hereof. - | |
1. Defense counsel failed to object to Instruc‘uon 25, Reasonable Doubt as bemg burden shtﬁm0
and proﬂ’ered the Ninth Circuit’s def’ nition of reasonable doubt as. bemg the proper way to
in stmct the jury. ‘ | |
2. The statutory reasonable doubt instructionrvstated:

The defendant is presumed innocent untll the contrary is proved Thls presumptlon
plaees upon the state the burden of proving beyond a reasona.ble doubt every materlal” |
element of the cnme charged and that the defendant is the person who commntted the )
offense.

A reasonable doubt is one based on reason It is not mere p0331ble doubt but 1s such a
doubt as would govern or control a person in the more welghty affalrs of life. If in the mmds v

. of the Jurors, after the entire comparison and consnderatron of a]l the evidence, are such a
condition that they can say they feel an abiding conviction of the truth of the charge, there is
not a reasonable doubt. Doubt to be reasonable must be actual not mere posstbthty or

speculatnon

If you have a reasonable doubt as to the gmlt of the Defendant he is entltled to a "

verdlct of not gurlty _d
3. Concededly, this mstructlon does not even identify the portions of the reasonab}e doubtv
mstructlon that offend the constitution. | | |
4. Appellant would concede however that the first paragraoh is an acceptable deﬁnitioh of

reasonable doubt, the offensive language is contained within the second paragraph. :
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The third sentenceof the second paragraph states, “1f m the mmds of the }urors aﬁer the entire

comanSOn and consideration of all the ev1dence are m such a conchtron that they can say they

* feelan abiding conviction of the truth of the charge, there i is not a reasonable doubt.”

By using the term, ‘after the ent1re companson and constderatlon of all- the ev1dence burden

shifts to the criminal defendant to place before the jury some evxdence to rebut the State S.

“evidence accusing him of the charge[s] otherw:se ‘why would the Jury need to- make a;

comparlson of evxdence'7 It does not tell them what is to be compared or how to go about 1t

The next part of the sentence lowers the State s burden of proof and also burden shlfts to the

defendant to prove his innocence of the charge[s] ‘are in such a condmon that they can say they .

- feel an abiding conviction of the truth of the charge there is not a reasonable doubt,

This sentence tells the j jury they need to believe that the state is telhng the truth, and if they do,
then there is no reasonable doubt as to the guilt of the defendant Rather than describe what a
reasonable doubt is, it describes, by lessemng the state’s burden by 1 requlrmg the defendant to

prove that there is no “truth” to the State’s charges and that he is entltled toa verdlct of not

‘guilty. If the defendant does not do that, then a jury has no ch01ce but to retum a verdlct of

~ guilty, as the State claims the defendant is.

10.

11

_ Reasonable Doubt Instruction is well’ settled law that a reaSOnable doubt 1nstructlon that is

vunconstltutlonal in_violation of the Fourteenth Amendment to the U. S Constltutlon is per se

reversible error. See, Sulhvan v. Louisiana, 508 U S. 275 113 S. Ct 2078 (1993)

It is also well settled law that any jury instruction whxch shifts the burden to a cnmmal% :
defendant 18 unconstitutional and requtres reversal of the convxctlon See Sandstrom V..

Montana, 442 U S. 510, 99 S.Ct. 2450 (1979)

Appellant Brown alleges that he was prejudlced when trial counsel fatled to. 1dent1fy to the mal :

court, the unconstitutional language contained in this i mstructton because 1t gave the Court and '

the State no notice of what was offenswe in the language for the Court to focus on. Thus more

probable than not, the State Supreme Court must address this-issue and strlcken the State»
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_-Statutory Reasonable Doubt Instruction down as bemg unconstltutlonal and reverse and reman

Brown’s conviction with instructions for a new trial.
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GROUND ELEVEN: Whether the Trial Court erred in not giving a
cautionary jury instruction on Appellant’s accomplice, sue sponte, depriving
Appellant of a fair trial and violating his F ourteenth Amendment rights to the

U.S. Constitution. : : = -

Supporting Facts:

Appellant hereby incorporates as if fully stated herein all other grounds of this appeal ontc

this ground in support hereof.

1.

During the course of Appel]’ant’s trial, fhe FBI agents and law enforceine_m __ofﬁéials paréded

Alfred Blackwell (Appellant’s accomplice) in front of the jurors.

- FBI special agent Darin McAllister, LAPD, Michael Woodings, HPD, CSA specialist; Maria

Weir, HPD officer Ryan Brightwell, HPD detective Dennis Priée, and just about every fot'he‘fv .
person who testified on behalf on ‘the state mentioned Alfred Blackwell as being Appellant’s
accomplice. o

Yet, before the commencement of Appellant’s trial, the State filed én Ame_nded Infdrmatibn
excluding Alfred Blackwell as Appellant’s accomplice. |

M accomplice is a person liablé to prosecution for the identical oﬁeﬂs’é charged égaii)st anoth'e_rl |
dgfendants, or who is culpable implicated in, or 'unlawﬁllly Coopérates, .aids of abet's in the ’
commission of the crimes charged. | | |
The Court should have sua spoﬁte, issued a cautionary accomplice jury instructidn; as the fudge_ '
is there to insure a fair trial occur, and it was only fair that the jury be aware that ‘they'were, free
to disregard all hearsay testimony related to Alfred Blackwell. | | | -

Such failure of the trial court Was highly prejudicial to the Appéllaht to the extent that the
fundamental faimess of the proceedings and the coﬂvi(:tion was u‘ndermined.' Thus, héd the jury

been properly instructed, there was a “strong probability that the results of the trial would have-

‘been different.” The failure of the Court to sua sponte and give a cautionary instruction deprived

Appellant of a Jury that would give appropriate analysis to the evidence presented. '_I‘he jury
would ha;ivevhad;a reasonable doubt respecting App’éllant’s guilt, but also that Appéllant was

denied a fair trial.



GROUND AVELVE The Trial Court erred in allowmg certain hearsay
 statements into evidence, in violation of Appellant § due process rlghts to the
Fourteenth Amendments to the U.S. Constltutlon

Supporting Facts:
Appellant hereby mcorporates as if fully stated herem all other grounds of thls Appeal onto
tlis ground 1n support hereof. | |
1. During the direct examination of FBI special agent Darin McAllrster the State s prosecutor
- over defense counsel’s objectrons the jury heard certam hearsay" statements brought into
“evidence. | | ..

15. Q. At some noint in time did you go down’
16. to the valet area 'of the Hyatt in order to corne into
17. contact with anybody? '
18. A. Yes.
19. Q. Can you describe for the ladies and .
20. gentlemen of the jury who you came in contaet_ with? |
21. A I came in contact with a caucasion
22. young lady by the name of Brandy, 1 believe.
23. Q. What was the reason you were coming’
24 into contact'with Brandy. - |
25. A. During this time we had notified the
TT , 6/28/06, page 103, lines 15-25.
1. hotel secunty we had an investigation and
2. surveillance being conducted in the hotel. They had
3. notified me that a car associated - -
4. Mr. CRISTALLI: Objection. Hearsay.
5. ByMr. DIGIACOMO:
6. Q. Without telling us what valet notified
7,' you about any vehicle at some point did valet call
8. 'you and indicate somethmg about a vehicle?
9. A Yes.
10. Q. Based upon that conversetion did you
. 11. go down stairs? ' |
12.A Yes.



13. Q. When you)went down stairs did you come:
14. in contact with anybody associated with that
15. vehicle?
16. A. Yes.
17.Q. And that was Brandy?
18. A. Yes. _
19. Q. When you came'in contact with Brandy |
20. describe what it is you did.
21. A. Iidentified myself as an agent and
22, asked her if she wéé waiting for this particular
.23. vehicle and she - - | ;
24.Mr. CRISTALLI: Objection. Hearsay.
25. Mr. DIGIACOMO: Do not tell us what she
TT., 6/28/06, page 104, lines 1-25.
1. said. :
2. Q. After identifying yourself'to her
. ultimately did you request her to do anything? |
4. A Yes.
5. Q. What did you request her to do?

W

. A.Irequested her to accompany mé‘

6
7. upstairs to the room which she was staying in.
8. Q. And the room she was staying in was
9. this a room that was associated with either
10. Mr. Brown or Mr. Blackwell?
11. A Yes. ’
12.-Q. When you got up to the room did you
13. ever identify her relationship to Mr Blackwell and
14. Mr. Brown?
15. A Yes.
16. Q. And what is that? |
17. A. She told me she was - -
18. Mr. CRISTALLI: Objection. Hearsay.
19 Mr. DIGIACOMO: Despite what she told -
20. you during the course of your investigétion did you -

. 21. learn what her relationship was?



22. A Her relatiofi)éllip was with Mr. Brot;s?n. : -
'23. Mr. CRISTALLLI Ob)ectlon Hearsay.
24. information.
25. THE COURT: Go ahead. Overruled.
TT., 6/28/06, page 105, lines 1-25.
1.. THE WITNESS: The relationship with
2. M. Brown was determined tobea bdyfriend
3. girlfriend tYpe of relationship. «
TT, 6/28/06, page 106, lines 1-3. |
2. Prior to the introduction of the above-mentioned testimony, the biStrict Judge failed to make a

‘preliminary determmatlon that the facts relied upon that Brandy was wamng at the valet for
Appellant and she and Appellant had a gxr]frlend/boyﬁ'xend relauonshtp, Wthh the relevancy of
the evidence depended upon. See, NRS 47. 070(1) o ‘

3. Furthermore. State’s Exhibit proposed 104, “The reudmg of Mnranda Rxghts to the j jurors, was ’"
,nothmg more than hearsay, TT., 6/30/06 pages 81 through 84, was nothxng more than hearsay," _
and; Assummg argumendo, that thxs matter was prOperly submttted to the Jury’s alluded to by'
the District Court Judge; error was still committed by the sttnct Court Judge in not mstmctmg
:the jury that it may consider the issue but was fulfilled. See, NRS 47.070(2)

4. Therefore, Appellant asserts that by the District Court Judge allowmg the above-mentxoned,
hearsay statements into evidence, vxolated his due process: nghts protected by the Fourteenth

Amendment to the U.S. Constltutxon



GROUND THIRTEEN Whether the Drstnct Court Judge commltted ,
reversible error in allowing Appellant’s co-defendant, Alfred Blackwell by -
the jury, for the mere purposes of a physical piece of evidence, and summit
Martell Williams: stipulation and Brandy' into evidence, in violation of
Appellant’s rights under the Confrontation Clause of the State and Federal
Constitutions, Concomitantly, this error was caused by the State’s failure: to

secure the w1tnesses testrmonles at.trial.

Supportlng FactS'

Appellant hereby mcorporates as if fully stated herein all other g grounds of thrs Appeal onto

this ground in support hereof.

1.

On June 26, 2006, 'the State’s r)rosecutor, Mr. l’atting, ﬁled an Amended.Information witb the
Clerk of the Court, in the above-entitled case, that took out Appellant’-s‘coi.-defendant Alfred
Blackwell (Blackwell) out of Brown’s case. See, Amended Information; And TIT, 6/29/06
pages 5-6, lines 17-25 1-2. | |

Blackwell’s and Appellant’s trial had previously been severance ‘were upon Blackwell had
entered mto plea negotiations with the State acceptlng a deal, and was bemg held at the Clarkv

County Detention Center (CCDC) awartmg transfer to the Nevada Department of Correctlons

o (NDOC) See, TT., 6/29/06 page 3, hnes 20-21.

In Chambers, and in open court, defense counsel Mr. Cnstalh plaeed on the’ record that the
state s intention to brmg Blackwell into Court, for the purpose of 1dent1ﬁcatron and havmg the
jury see him, was extremely unfair and pre)udrcxal to Appellant. See, Umted States v. anf n.
778 F. 2d 707 ( 11® C1r 1985), were the defendant suffered srmllar srtuatlons because the Courts ’
and prosecutors generally are forbidden from mentiomng a co~def‘endant nas exther enter into
plea negotiations, or been convicted. See, TT., 6/29/06, pages 2-3, lmes 8- 25 l 17 |

The State on the other hand, argued that they were not bnngmg B]ackwell into Court asa
confessmn except for the entry of the plea TT,, 6/29/06 page 3, lmes 18-19.
And that they would bring Blackwell into Court, “not in prison clothes and for the sole issue of :

identification of the perpetrators. See, TT., 6/29/06, pages 3-4, lrnes 22,-25;1-22. (
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Furthermore, prosecutor Digiacomo, through stipulation with counsel on Martell Williams,
offered into evidence that:

On November 8, 2002, Martell Wllhams was a getaway dnver' ,

. from a robbery of a hquor store in Los: Angeles. On February

5, 2003, during a search warrant pursuant to an mvestlgatlon

of the robbery of the liquor store police found several items of -

Jewelry depicted in State’s exhibit 18C and 18D inside a - -

residence he shared with his girlfriend. '
Throughout Appeliant’s entire trial, Mr. Blackwell and Mr. Williams .were -mentioned.
Blackwell as Appell_ant_’s co-defendant, and Williams as a possible suspect in the case at hand.
Blackwell, was brought into court in:‘civilian clothes, uncuffed and satfin thc audience priof to
the jury panel entering the court room; then sometime jater, walked out through a back 51de door .

of the court room wnth numerous law officials in umforms which was hlghly prejudncnal and

unfair to the Appellant, as Blackwell never testified at Appellant’s trial ‘and_ the d_efense was,

unable to confront or cross examine him.

10.

11.

During closing- arguments, the prosecutor makes teferencc as to Mattell Williaths as oeing
known as a getaway driver, with 142 pieces of »missirtg jewelry as the _logic woold be .that the
getaway driver’s cut would be a little bit smatler that the guys t}tat risks themsel_ves, did the’
tying up. and beating. See, TT., 6/30/06, pages 156-157. | |

And, Braﬂdy Billiard, Appellant’s girlfriend have one piece, al3or ”1‘8 thousand doliar ring in . “
her property, thus, pawning a ring in Henderson, Nevada, 13 days prior to the cn'me.: See, TT.,
6/30/06, pages 157-158. | | | -

The facts are as folIoWs:

a). Alfred Blackwell was a co-defendant;"

b). The State excluded him as a co-defendant when they filed an amended information takivng'

his name off the original information.

c). The Dlstnct Court Judge erred in allowmg the State to parade Blackwell in cmhan clothes m

front of the jury, exntmg via the back door of the court room w1th law enforcement officials

escortmg him,



12.

14.

by )

d). Blackwell’s presence at Appellant’s trial was extreniely unfair and prejudicial to Appellant’s

due process rights under the Confrontation Clause, as the defense was unable to que_stiOn him.

Mere presence for identification purposes was not wai‘ranted,kbas Blackwell was mentioned

throughout the entire five days proceedings.
Martell Williams’s stipulation as a getaway driver, and as to receiving a smaller cut, was also

extremely unfair and prejudicial, as he was never brought into court to testify and Appellant

suffered in Confronting the witness and evidence against him.

.Brandy’s hearsay issues, and information attributed to these proceedings were also .extremely -

unfair and'prejudfcial as the Appellant was unable to confront her also. See, Bruton v. United :

States, 336 U.S. 123, also, Krulewitch v. United States 336.U.S. 440, wherein it states that
the introductions of co-defendant’s confessions is improper where cross examination of the co-

defendant is not possible. ,

In the case at hand, the State’s introduced Blackwell, Williams ér;d ‘Brandy as pieﬁeé of
evidence by way of being co-defendants and or co-cqnspiratofs into evidence of the rdbbery_, yet
failed to have them as witnesses and testify at trial, ;md denive'd the Appellant the_:_opp‘oftunifcy\to

cross examine the witnesses against him. Therefore, his due process rights were violated, and

- the conviction must be set aside.



. GROUND FOURTEEN: Appellant’s claims that his Fifth and Fourteenth-
- Amendment rights to the U.S. Constitution were Vlolated under the Hearsay
.- and Miranda Rtghts .

Supporting Facts: | |
- Appellant hereby incorpdrates as if fully stated herein all pther gtbunds-of th1s appe‘al onto.
this ground in support thereof | | o | | | N o ..

1. On November 27 2002, after hlS arrest in Los Angeles, detectlve Joseph Wllhamson of the' |
LAPD admlmstered the “Admomtton of nghts” to the Appellant See Exhlblt No. 2

2. Immedtately thereafter i&ppellant requested an attorney, refused to.sign the waiver and remain
silent. See, Admonition of nghts Exhibit No 2, which is “NOT 2 wrltten or 51gned by the
Appellant. | i

3. Deteetive Williamson on the other hand, personally wrote, “Y\ga_h‘" ,\Yea , fon the Miranda

section of the statement; which in"Califomia, the .arrrest‘eef “_nj_t_sf" k' sign the :I“Admon.itinn of
Rights,” and personally ‘write his own statement. In this case, Williamson wrote a false
statement for the arrestee himself, that was used as an all_eged confession agajnst the"Appellant' N
at his trial in Las Vegas,vNeyada. See, Exhibit No. 2, and TT., 6/30/06, page 84, lines ,'16125;‘
pages 90-91, lines 21-25, 18, o | . | _'

4. At trial, over defense counsel’,s objections the trlal Judge perrnitted detectiye ‘Williamson to

admit into evidence and read the “hearsay document,” of the eranda nghts to be read to the

jury slowly See, TT. 12/29/06 pages 82 83 84 hnes 1-25; 18-25 l 8. He also read the full .
statement he wrote. See TT. 12/29/06 pages 84, 85, 86 lines 16-25; 1-25 1—25

5. The Appellant has always demed glvmg such a statement to detectlve thllamson Also that
Williamson never read him his Miranda nghts See, TT 6/30/06 page 76 lmes 7-19

6. - Appellant further denies ever giving a statement to HPD detectlve Demece Prlce TT 6/30/06,

page 76, lines 21-24.
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7. Appellant claims that detective Williamson violated ‘his eranda nghts See eranda v,

Arizona, 384 U.s. 436 86 S.Ct. 1602 16 LEd 2d 694(1966) Floxd V. State, 118 Nev 156,

+ 171 172 42P.3d 249, 260(2002); which states:
“A valid waiver of rights under Miranda must be voluntary,‘ "
~ knowing, and intelligent.” .
“A waiver is voluntary if, under the totality of ‘the
circumstances, the confession was the product of a free and
deliberate - choice rather than coercion ~ or improper
inducement.” ’ :
‘Floyd, 118 Nev. At 171, 42 2.3d at 259-60, | ﬂ |
8. Therefofe, Appellant claims that he did not waive his Miranda rights, as ‘he rrequested an
attorney when detective Williamson interrogated him in Los Angeles; that he did not sign the
'Admonmon of nghts that detective Williamson v1olated his Fifth Amendment nghts 10 remain
silent by prov1d1ng a false Miranda Walver and, that the Court wolated hlS Fourteenth R

Amendment Constitutional rights to due process, when it allowed the hearsay testimony of

detective Williamson to be heard by the jurors, and th_e'conViction must be reversed. -
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2 Five latent lift cafds submitted by M. Weir #1046. Suitable latent prints present. '

The suitable latent prints were compared to the ﬁngér and palm print cards bearing the hames Alfred -
BLACKWELL (HPD#64113) and Erick Marquis BROWN (HPD# 64014) with negative resuits. - »

Maria Weir 1046 : REVIEWED R
~ Crime Scene Analyst Il '

End‘of Report
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Henderson Police Déparft*kh,ent |
Criminalistics Bureau
LABORATORY REPORT

X Latent Prints {} Trace {} Flrearms {} Serology {} Footwaarl'r ire { } Arson {} Drugs {} Other |

" Investigator(s): Denise J Price 690 . DR Number: _ 02-18848
Date: “April 14, 2003
Requesting Agency: Henderson Police Department : fln_cident(s): Robbery o

LabCase#:  LAB02-00026

item# Description ) Results’

-1046-L-2  Nine latent lift cards submitted by M. Weir #1046. ‘Suitable latent ﬁnger and balm prints present.

The suitable latent ﬁngerpnnts were compared to the fingerprint card bearing the name Martel WILLIAMS

- (California Cli# A08693998, DOB 5-4-72) with negative results. Comparison of the latent paim prints was not

completed as-we have no palm prints on file for WILLIAMS.. Please submut paim pnnts on WILLIAMS to
complete the comparison request. _ - )

ROtID: 2181 - o : , - /)

Page 1 of 1 i . o 44/ 1046.

Please provide names and identifiers for any additional individuals to be compared.

QMW

Maria Weir ' o
Crime Scene Analyst Il

End of Report -
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DEFENDANT: EZ\C- HZCWI\J -

LOCATION: o S | ' .

_ ' ; . ,_. : ADMONITION OF RIGHT S '
INTERVIEWING OFFICER: - ' When a suspect is to be interrogated regarding hisher possibl
(leALS, NAME, SERIAL#) ‘ hmeconumss:onofacnrnmaioffense mefoﬂowmg m&mﬂ

%\‘ a - : - to him/er: . -

L\;\L})P(M 7/6%5 T ’ 1. You have the right to.remain silent. Do you understand?

.2 Ahwﬁngyousaymaybeusédaga:nstyouincourt Do you unde

REFUSED TO WAIVE
3. Youhavetm ngrntothepresemeofanauomeybeforeanddum

any questioning. Do you understand?

4. lfyouannotaffordanattomey onewnllbeappomtedforyou free
. charge, before any questioning, ifyouwant.Doyou understand?

OUTSIDE MIRANDA
MIRANDA NOT GIVEN (LIST REASONS BELOW)
ofmebnowlngmmenbeaskedtoobtamanexpressedwaiver

AFTER A MIRANDA WAIVER xfa& GH‘]L . Do'you vant o tak about whathappened?
(QUOTE EXACT RESPONSE) i ,

* . 7015030 (300)

Coar F0L e 1400

=T 2500 A u7 IAED TSUAVE” FvA Spmb Hwaz [oviz cop
' w@oﬁd@ pE N LA PEED mE 3 sELL \A Ba=oc

ewELLY Bt N LA TSE” 1S 3 Bpown-SlowrE) AND ;
AR ATAR . T wAS foinl- T 6o SEE A Guy pAME)

ASHARD |, A PERSIAN. VY wite ];{céﬁw o REFRE- Ryl
e mVED . S T wenT AepssS  THE SeEE_ B vy, A WHITE
GV @(Ui!&nﬂ?. A ASKED fhm = HE wAnE) T BUT SouE |
Tewel BT L HE SAD HE WASKT wrERESED AD T U Te |
JewE Back RERE Yu_ GVrS &RLF/S/@ WE_wiBd T wBvr TS

CAJ;C)C Q'UTf. -

= EXHIBIT MO, 2.
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IN THE SUPREME COURT OF THE STA'E Lo NEVAD: oURT |

TG&MJS 16 Py 2 43

ERICK BROWN,

)
Appellant, % : _ )
v | | | g CASE NO: 47856 ? g L 5 ’,,
THE STATE OF NEVADA, 3 S o
Reépondent. § . .QUG 20 2%7
)

. MOTION TO SUPPLEMENT DEFENDANT’S FAST TRACK APPEA]
PURSUANT TO ANDERS V. CALIFORNIA |

Appeal From Judgment of Conviction
Eighth Judicial District Court, Clark County
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Counsel for Appellant Counsel for State of Nevada

CATHERINE CORTEZ MASTO, ESQ.
Nevada Attorney General

Nevada Bar No. 003926

100 North Carson Street -

Carson City, Nevada 89701-4717

(775) 684-1265

Counsel for State of Nevada
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THE STATE OF NEVADA,

MTN

'MICHAEL V. CRISTALLI, ESQ.

Nevada Bar No. 006266
CRISTALLI & SAGGESE, LTD.
732 S. Sixth Street, Suite 100
Las Vegas, Nevada 89101
(702) 386-2180
Counsel for Erick Brown

~IN THE SUPREME COURT OF

THE STATE OF NEVADA

ERICK BROWN,

Appellant, |

CASENO: 47856 -

v

| Respondent.

N N N Nt Nt N Nt au ' at

‘Counsel for.'Appellant respectfully moves this Honorable Court to receive the instant
arguments, written by Defendant/Appellaht, and considered but not included in the cons_trucﬁon
of Appellant’s initial Fast Track Appeal. Counsel for Appellant respectfully requests t,h_at\thi's-' :

Honorable Court reéeiVe _thé attached correspondence pufsuant'to Anders v. Cali-fo&"a; 386 U.S.

738.87 S.Ct. 1396, 18 L.Ed.2d 493.




GROUND FIVE: Appellant was denied his Fourth Amendment rights to the
~ U.S. Constitution, to search and seizure as no search warrant was ever
~-obtained by the arresting officers, ' ‘

Supporting Facts:

Appellant hereby incorporates as if fully stated herein all other grounds of this appeal ot

this ground in support hereof.

1.

On November 27, '2002, while exiting the elevator of the Hyatt Regency Hotel, in Los. Angeles,

See, 6/28/06, TT. Pages 99-100-101,. 6/29/06, TT. Page 12, lines 6-16. ""I*his.Appell'ént' was

surrounded by approximately Ten (1 0) law enforcement (v)fﬁ‘cials form LAPD and FBI agents.

Under oath, FBI special agent Darin McAllister stated that he observed é'suspicious package

_ (black backpack), approximately 10 feet or so from the Appellant. See, 6/228/06, TT. Page 101,

lines 1-6.

That he, McAllister immediately went to move it to find out who it belonged to, and when he
asked appellant responded that it was his. That he .pi_ckgd up the Backpaclg and in dding 80, it’s
contents spilled_ out because he picked it up from ’the Side, and he _observéd numerous jeWelry '
pieces in plastic bags, such as chains, 5racelets, rings, tn'nkét jewelry anywhefe in the amount of .
three, four hundred pieces of jewelry. See, 6/28/06, TT. Pages 1,0_1‘-10‘2',» 103, 121-122. |
When asked by defense counsel, Michael Cristalli, had he, McAllister, ever sought to execute
some type of search waﬁant in orde; to look inside the bag, McAllister stated: b“No, Idid not.”
See, 6/28/06, TT. Page 122, lines 7-10. | | |
LAPD, Michael Woodings, who wavs_. part of fhe surveillance tea-m‘as'sumed custéﬂy of the
backpack once it Waé broughtv up to the 15" floor of the hotel. See, 6/28(06,_, TT. P_ag_es; 135-1 36. |
FBI special agent, Frank Aimaro, stated ‘under oath that when he iﬂtroduced himsélf to thé,' '
appellant, the appellant had the black backpaék on his shoulder. Seé, 6/.29/06,‘TT. Pages 13, ‘14, |
lines 22-2-5, 1-5. | |
That aé he was introducing himself to appellant and begin asking‘him,q‘uestions, FBI agent,

mark Wolfson, took the bag off of Mr. Brown’s shoulder and placed it on the ground, right at



to put him up ac 2he Golden Nugget for the duratlon of the tnal rather than have hrm drive bac

R and forth. Let’s note Mr. Bracken is unemployed wrth only one prlor job in hrs life which h

held for only seven months, selling telephones for Cmgular from August to February of 05

And since February to trial, “he _mgﬂgg lrfe ” S_e T ranscrrp; June 26, 2006,

_ pages 109, 111, lines 12—25 1-25, 1-6.

. The state’s reason for the use of it’s challenge was pretext thrs }uror could not have been
excluded pursuant to Wrtherspoon V. Iilinois, 391 US. 5 10 ( 1968) and later case law

Therefore prong two is not met by the State Appellant argues that had Ms Whrttle been on the
Jjury panel, hlS trial could have resulted in a hung jury, or even a not gullty verdrct |

. The state, t_hrough its use of peremptorylchallenges, was allbWed to'-systematically exclude Ms.

Whittle from the jury. The State’s proffered race—neutra] explanatxon of her job hrstory and T-
Shirt was merely a pretext for purposeﬁﬂ racral dlscnmrnatron Therefore the trral court erred in
detennmmg a race-neutral - reason existed - for removmg Ms Whrttle from the Jury,

demonstratmg that prong three of the Batson test was not met, thus denymg Appellant Brown of

equal protection of the law, a fair trial outcome, and vrolatmg his SlXth and Fourteenth

'Amendment Due Process nghts to the US. Constrtutron, and the convi ctlon cannot stand



pn

GROUND 1‘>‘OUR The State used peremptory challenge to. exclude black
citizen from Appellant’s jury, and, despite trial counsel’s object1on the -
District Court allowed the State’s discriminatory actions to stand, in violation
of Appellant’s rights under the Sixth and Fourteenth Amendments to the
United States Constitution. L _ . '

Supporting Facts:
Appeliant hereby incorporates as if ﬁllly stated herein all other grounds of this Appeal
1. Appellant Brown is an African American, and therefore a member of an 1dent1ﬂable mmouty i
the United States. In Batson v. Kentucky, 476 U.S. 79 (1986), the Umted States Su’preme,Cour
held that a criminal defendant’s Fourteenth Amendrnent right to Vequal protection of the laws i'
violated when the government uses peremptory challenges to remove black venlre persons from

a jury. Batson and it’s progeny set forth a three-step process for evaluatmg race-based

objections to peremptory challenges:
a) The opponent of a peremptory challenge must make a prima fa01e showmg of racxal
dlscrlmlnatton o |
b). The state must proffer a race-neutral explanation for the challenge; ani o
c). The trial court must determine whether the opponent of the strike ha’s proved that the
proffered race-neutral explanatton is merely a pretext for purposeful ractal dlscnrmnanon

See, Purkett v. Elem, 514 U.S. 765, 767-68 ( 1995)(announcxng three—step “&M process)

‘2. Ms. Whittle is a black woman, and was a potential juror in Appellant’s case. '

3. Appellant alleges that Ms. Whittle was excluded from the jury based upon her race.

4. The state’s race-neutral explanation for excusing Ms. Whittle, Juror Number 488, ‘was .that no
other juror was merely as sporadic in terms of job history, and‘ that she wore a T-Shirt to Court
which read “Most likely to steal your boyfriend”, and that particular,vstatenlent on it showed a
concern lack of maturity on her part. See, trial transcript, June 27, -'2006 pages 2-3. |

5. Defense counsel noted for the record that seelng anythmg from her in terms of her past work
history that was dtstlngulshable from any other one of the jurors. In fact, juror number 12, Mr

Bracken, who was currently unemployed and living in Laughlin, Nevada, the Court was willing



EXHIBIT “A”



-1
12
13

14 |
15 |

16
17
18
19
20
21
22
23
24
25
26
27
28

0 N O O DA WN -

CERTIFICATE OF MAILING
1 h'e_reby. certify that I mailed-a foregoing 'cbpy of Appellant Erlck Brown’s MOTION TO

SUPPLEMENT DEFENDANT’S FAST TRACK vA"PPEALvPURSUANT TO ANDERS V. !

CALIFORNIA, on the day of August, 2007, by depositing a copy thereof in t_h,é United

States Mail, postage prepaid, addressed to: -

DAVID ROGER, ESQ.
District Attorney
200 Lewis Avenue -
Las Vegas, Nevada 89101

CATHERINE CORTEZ-MASTO, ESQ.
Nevada Attorney General - .
100 North Carson Street
Carson City, Nevada 89701-4717

and that there is regular communication between the place(s) mailed and the place(s) so

an‘emiplb ce of o - ,
CRISTAIDI & SAGGESE, LTD. .

addressed.
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~ DECLARATION OF MICEAEL V. CRISTALLI, ESQ
MICHAEL V. CRISTALLI ESQ., makes the following declaratron

_ Counsel has represented Enck Brown at trial and currently before t111s Honorable Court.

Defendant submitted the same issues for Counsel’s consideration before the constructlon k
of the Appellate brief in this matter, though, it is not the same wrltmg eoneurrently
tendered to this Honorable Court, |
Counsei did not include these issues for consideration in Appellant’s ‘operrirrg brief.
Counsel remains convinced that the issues 1nc1uded in the bnef are mentonous and _ -.

should be included.

Counsel respectfully submits the other issues purbuant t V. Cel ornia, 386 U.S.

738. 87 S.Ct. 1396, 18 L Ed.2d 493. (Please sef attached Ekibiy™A™).

EXECUTED this | (™ day of August, 200f] |
N\ 7 :
; RISTALLL ESQ.
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. CRISTALLL ESQ.

vada Bar flo. 006266
RISTALLI SAGGESE, LTD,-' _
732 S. Sixth{Street, Suite 100
Las Vegas, Nevada 89101
(702) 386-2180

Counsel for Erick Brown | "




