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1

COUNTER-STATEMENT OF THE ISSUES

2

The outstanding issues in this appeal are:

3

1.

Whether the District Court correctly determined that Nevada’s recusal statute,

4

NRS 281A.420(2), (8) (2007), is not unconstitutionally vague as applied to

5

Mr. Carrigan?1

6

2.

7
8

Whether Mr. Carrigan failed to preserve for this Court’s review a claim based
on an asserted First Amendment right of association?

3.

9

If not, whether the neutral and narrowly-tailored recusal provision in
NRS 281A.420(2) infringes on First Amendment rights of association?

10

INTRODUCTION

11

Although most of his brief is devoted to persuading this Court to address the

12

concerns of hypothetical officials, candidates, and campaign volunteers who are not before

13

it, see Supp. Br. 12-30, Councilman Carrigan told the U.S. Supreme Court that he was only

14

making an as-applied challenge to the Ethics in Government Law. Br. for Resp. 21, Nev.

15

Comm’n on Ethics v. Carrigan, No. 10-568, 131 S. Ct. 2343 (2011). It is useful, then, to

16

consider at the outset the question that is actually before the Court. Carrigan argues that no

17

person of “common intelligence” could be expected to know that it was improper for him to

18

vote on a casino proposal brought before the Sparks City Council by his ongoing re-election

19

campaign’s main outside vendor, his longtime friend, and his three-time campaign manager,

20

who was then serving the casino developer as a $10,000-a-month professional political

1

Consistent with prior opinions and briefing, this brief cites to the 2007 version of
the statute. See Supp. Br. 1 n.1.
1

1

consultant. Despite Carrigan’s best efforts to create uncertainty, NRS 281A.420 plainly

2

prohibits his vote in a matter in which someone with whom he had an “ongoing business

3

relationship” (or a relationship substantially similar to a business relationship) had a

4

personal stake. Any concerns about hypothetical close cases are irrelevant to this as-applied

5

challenge, and neutralized by the availability of a statutory advisory-opinion mechanism—

6

an option Carrigan knew about before voting but chose (for his own reasons) not to employ.

7

And for all his brief’s talk of hypothetical candidates and volunteers, Carrigan has shown

8

nothing to suggest that such a straightforward and universal prohibition would significantly

9

impair political relationships.

There is no reason for this Court to stretch to address

10

hypothetical constitutional questions not presented on the facts of this case—particularly

11

when Carrigan first raised those concerns at the eleventh hour. The Court should affirm.

12

STATEMENT OF THE CASE AND FACTS

13

Because the prior opinions and briefing set forth the facts and procedural history at

14

length, see Carrigan v. Comm’n on Ethics, 126 Nev. ___, 236 P.3d 616 (2010); Carrigan,

15

131 S. Ct. at 2343; Supp. Br. 2, this brief only addresses matters omitted from Carrigan’s

16

supplemental brief.

17

In early 2005, a developer submitted an application for the “Lazy 8” hotel-casino

18

project to the Sparks City Council, of which Michael Carrigan is a member. Carrigan, 236

19

P.3d at 618. The developer paid $10,000 a month to retain as a consultant Carlos Vasquez,

20

Carrigan’s “longtime professional and personal friend” who had served as his campaign

21

manager “[d]uring each of his election campaigns,” including his then-current one. Id.; J.A.

22

190. Vasquez had been Carrigan’s “close personal friend[]” for years; the two “routinely
2

1

discuss[ed] political matters . . . throughout [Carrigan’s] terms in office, not just during

2

political campaigns, and [Carrigan] considered Vasquez to be a trusted political advisor and

3

confidant.” J.A. 381. In each campaign, Vasquez and his companies provided services to

4

Carrigan’s campaign at cost. Id. at 286, 381, 409. During the 2006 election, some 89

5

percent of Carrigan’s campaign expenditures were made through Vasquez’s advertising

6

firm. See Joint App’x at 120, 131, 141, Carrigan, No. 10-568, 131 S. Ct. 2343 (available at

7

http://ethics.nv.gov/COE_website_files /coe_USSC.html).

8

The Lazy 8 project came before the City Council for tentative approval on August

9

23, 2006—some six months after the developer first engaged Vasquez, one week after

10

Vasquez had helped Carrigan win his primary election, and eleven weeks before Carrigan’s

11

general election victory.

12

Carrigan was aware that his relationship with Vasquez was potentially disqualifying—and

13

concerned enough about it to seek the advice of counsel; however, he chose not to obtain an

14

advisory opinion from the Commission about his obligation to abstain. J.A. 282. At the

15

meeting, Carrigan disclosed his relationship with Vasquez and voted to approve the Lazy 8

16

project, which failed by one vote. Id. at 281.

Carrigan, 236 P.3d at 630 n.6, 631 n.7; J.A. 281, 394-95.

17

After an August 2007 hearing at which both Carrigan and Vasquez testified, id. at

18

279-80, the Commission concluded that Carrigan had violated NRS 281A.420(2)(c) “by not

19

abstaining from voting on the Lazy 8 matter.” J.A. 290. The Commission noted that:

20

Vasquez was Carrigan’s campaign manager at the time of the Lazy 8 vote; Vasquez and his

21

companies had provided services to Carrigan’s three campaigns at cost; Carrigan had

22

testified that Vasquez’s assistance was “instrumental” to his three successful campaigns;
3

1

and they had a “close personal” relationship in which Carrigan confided in Vasquez “on

2

matters where he would not confide in his own sibling.” Id. at 285-86. The Commission

3

then unanimously held that a reasonable official in Carrigan’s situation “would undoubtedly

4

have such strong loyalties to [his] close friend, confidant and campaign manager as to

5

materially affect [that] person’s independence of judgment.” Id. at 290. Because Carrigan

6

had relied on the advice of counsel, however, the Commission determined that his “violation

7

was not willful” and imposed no fine. Id.

8

Carrigan raised three relevant constitutional challenges in the District Court: that the

9

recusal provision impermissibly restricted speech, was overbroad, and vague. Id. at 297,

10

313-24. On appeal, Carrigan presented as the issues for review whether the provision is

11

“unconstitutionally vague,” whether it “chill[s] protected political speech,” and whether the

12

District Court’s order was a prior restraint on speech. A.O.B. 1.2 This Court agreed with

13

the speech argument, stating that it “need not address” the vagueness challenge. Carrigan,

14

236 P.3d at 619 n.4. The Supreme Court of the United States unanimously reversed,

15

declining to reach right-of-association arguments Carrigan made for the first time in that

16

Court, or his vagueness challenge. Carrigan, 131 S. Ct. at 2351.

17

STANDARD OF REVIEW

18

To the extent Carrigan asserts facial challenges to the recusal statute, he has

19

articulated questions of law. However, Carrigan’s as-applied challenges present mixed

20

questions of law and fact. This Court reviews findings of fact for clear error, and their legal

21

consequences de novo. Somee v. State, 124 Nev. ___, 187 P.3d 152, 157-58 (2008).
2

This brief uses the abbreviations from Carrigan’s brief, at Supp. Br. 2-3 n.2.
4

1
2

ARGUMENT
I.

The Recusal Provision Is Not Vague, Much Less Unconstitutionally Vague.

3

Because his conduct plainly falls within the scope of NRS 281A.420, Carrigan

4

cannot show, as he must, that the “statute is vague as applied to the particular facts at issue.”

5

Holder v. Humanitarian Law Project, 130 S. Ct. 2705, 2718-19 (2010). And Carrigan’s

6

concern about confusion among hypothetical candidates and officials is wholly irrelevant, as

7

“‘[a] plaintiff who engages in some conduct that is clearly proscribed cannot complain of

8

the vagueness of the law as applied to the conduct of others.’” Id. at 2719 (quoting Village

9

of Hoffman Estates v. Flipside, 455 US 489, 495 (1982)); accord State v. Castaneda, 126

10

Nev. ___, 245 P.3d 550, 556 (2010).3 Because this Court employs in vagueness challenges

11

a strong working “presumption that statutes are constitutional,” Carrigan faces, and has not

12

overcome, the “burden of making a clear showing of invalidity.” Castaneda, 245 P.3d at

13

552 (internal quotation marks omitted).

14

A.

The recusal provision gives ample notice of what conduct is prohibited.

15

Carrigan does not dispute that the four enumerated bases for recusal in

16

NRS 281A.420(8)(a)-(d) are clear and widely used. See Supp. Br. 7-8. Carrigan’s only

17

vagueness claim is that NRS 281A.420(8)(e), which requires recusal for relationships

18

“substantially similar” to the four “specific” relationships (Supp. Br. 9), is so “hopelessly

19

vague” that “people of ‘common intelligence must necessarily guess at its meaning.’” Id. at
3

Despite sprinkling facial arguments throughout his brief, see Supp. Br. 1 (asserting
that the recusal provision “is unconstitutionally vague”), and relying liberally on facts not
present in this case, Carrigan does not even attempt to show—as he must in a facial
challenge—that the statute “is void in all its applications.” Flamingo Paradise Gaming,
LLC v. Chanos, 125 Nev. ___, 217 P.3d 546, 550 (2009) (emphasis added).
5

1

8 (quoting Connally v. Gen. Constr. Co., 269 U.S. 385, 391 (1926)). Carrigan’s assertion is

2

textually mistaken and virtually without support in case law.

3

“[M]athematical precision is not possible in drafting statutory language”; a law must

4

only “delineate the boundaries of unlawful conduct” by “deem[ing] unlawful” “[s]ome

5

specific conduct . . . so individuals will know what is permissible behavior and what is not.”

6

City of Las Vegas v. Eighth Judicial Dist. Ct., 118 Nev. 859, 862, 59 P.3d 477, 481 (2002).

7

Because this Court interprets the ethics laws “in the context of the entire statutory scheme,”

8

Nev. Comm’n on Ethics v. Ballard, 20 Nev. 862, 866, 102 P.3d 544, 546-47 (2004),

9

subsection 8 must be read in light of subsection 2’s prohibition against wielding

10

governmental authority where “the independence of judgment of a reasonable person . . .

11

would be materially affected.” NRS 281A.420(2).

12

The Legislature provided further guidance about this “objective criteri[on],” Posters

13

‘N’ Things, Ltd. v. United States, 511 U.S. 513, 525-26 (1994), by tying the “substantially

14

similar” requirement to the four well-established categories. General terms at the end of a

15

list are “construed to embrace only objects similar in nature to those objects enumerated by

16

the preceding specific words.” Wash. State Dep’t of Soc. & Health Servs. v. Guardianship

17

Estate of Keffeler, 537 U.S. 371, 384 (2003); accord Powell v. Liberty Mut. Fire Ins. Co.,

18

127 Nev. ___, 252 P.3d 668, 673 n.4 (2011) (“the general word or phrase will be interpreted

19

to include only persons or things of the same type as those listed”). Rather than sweeping in

20

entirely new types of relationships, subsection 8(e) allows the Commission to address

6

1

relationships that implicate the same concerns animating the four categories, such as a

2

relationship with a domestic partner, roommate, or fiancee.4

3

As the Commission and District Court both found, Carrigan’s relationship with

4

Vasquez plainly meets this standard.

The men had a close, 15-year friendship—a

5

relationship Carrigan conceded was closer than with his own sister. J.A. 75, 136, 286.

6

Vasquez served as Carrigan’s campaign manager for three campaigns in a row, including

7

the 2006 effort whose two elections straddled the August 23 meeting. Id. at 78, 83-84, 87-

8

88. Carrigan’s campaign had extensive business contacts with Vasquez’s advertising firm,

9

which received 89 percent of Carrigan’s 2006 campaign expenditures.

Contrary to

10

Carrigan’s suggestion, Supp. Br. 8, the fact that Vasquez provided services at cost arguably

11

only heightens concerns about “independence of judgment,” because a “reasonable

12

candidate in [Carrigan’s] position” would be eager to continue receiving below-market

13

services in his ongoing election efforts. Carrigan has not suggested that he had another

14

source of at-cost services.

15

rendered the relationship “substantially similar” to a family member or a “substantial and

16

continuing business relationship.” NRS 281A.420(8)(b), (d).

If nothing else, the close friendship and business contacts

17

Carrigan’s hyperbolic suggestion that subsection (8)(e) is “hopelessly vague” ignores

18

the fact that States and Congress routinely use the phrase “substantially similar” in a range

4

Carrigan suggests canons of construction are irrelevant to vagueness challenges.
See Supp. Br. at 9 (suggesting layperson cannot “be expected to have heard of interpretative
canons”). But in considering vagueness claims, courts routinely apply such canons. See,
e.g., Skilling v. United States, 130 S. Ct. 2896, 2929-30, 2932 (2010). And canons merely
reflect everyday rules for interpreting language.
7

1

of contexts, including criminal prohibitions and areas implicating the First Amendment. 5

2

Carrigan cites not a single reported decision invalidating this common phrase for vagueness.

3

To the contrary, the federal Courts of Appeals have “unanimously” rejected vagueness

4

challenges to the federal Analogue Act, United States v. Turcotte, 405 F.3d 515, 531 (7th

5

Cir. 2005), which imposes severe criminal penalties on transactions in substances whose

6

chemical structure is “substantially similar to” scheduled controlled substances, 21 U.S.C.

7

§ 802(32)(A) (2008).

8

“[P]erfect clarity” has “never been required even of regulations that restrict expres-

9

sive activity.” Ward v. Rock Against Racism, 491 U.S. 781, 794 (1989). Accordingly, the

10

Supreme Court has rejected vagueness challenges to language far less specific than here.

11

E.g., U.S. Civil Serv. Comm’n v. Nat’l Ass’n of Letter Carriers, 413 U.S. 548, 568 (1973)

12

(prohibition on taking “active part in political management”); Colten v. Kentucky, 407 U.S.

13

104, 108, 110 (1972) (prohibition on congregating “with intent to cause public

14

inconvenience, annoyance or alarm”). Carrigan’s failure to cite on-point case law is striking

15

given the wide range of state and local ethics provisions that require disqualification based

5

See 2 U.S.C. § 431(23)-(24) (used to define “mass mailing” and “telephone bank”
for purposes of campaign-finance regulation); 2 U.S.C. § 1602(8)(B)(xiii) (used to define
scope of regulated “lobbying contact[s]”); 11 U.S.C. § 1122(a) (involving bankruptcy
plans); 15 U.S.C. § 78l(g)(5) (defining class of securities issuers required to register with
Securities Exchange Commission); 30 U.S.C. § 921(c)(4) (miners’ benefits); IND. CODE § 61.1-20-3.6(g)(2) (2010) (providing that after referendum fails, “a substantially similar
project” cannot be put to public vote for one year); 705 ILL. COMP. STAT. 405/213.1(1)(b)(ii)(E) (2010) (eliminating duty to reunite minor with parent convicted of offense
that is “similar and bear[s] substantial relationship to” specified offenses); KAN. STAT. ANN.
§ 21-36a16 (2011) (unlawful to facilitate commission of enumerated drug offenses “or any
substantially similar offense from another jurisdiction”).
8

1

on language significantly more general than NRS 281A.420(8)(e).6 And Carrigan’s theory

2

would doom the venerable, and until now unquestioned, standard for judicial recusal. See

3

Nev. Code of Judicial Conduct, Rule 2.11(A) (2010) (“any proceeding in which the judge’s

4

impartiality might reasonably be questioned”); 28 U.S.C. § 455(a) (same).

5

Remarkably, Carrigan contends that this Court already decided his vagueness

6

challenge in an opinion that expressly reserved vagueness as a question the Court “need not

7

address.” Compare Supp. Br. 5-6, with Carrigan, 236 P.3d at 619 n.4.7 Carrigan relies on

8

the opinion’s discussion of overbreadth. But that analysis did not survive Supreme Court

9

review, as it was predicated not only on the proposition that an official’s vote is protected

10

speech, but also on the resulting understanding that “strict scrutiny” applies, “demand[ing] a

11

high level of clarity” and “shift[ing] the burden of proof to the government.” Id. at 622-23

12

& n.9. This Court also understood Carrigan as pressing a “facial challenge,” id. at 622—a

13

claim since abandoned.8 Carrigan, not the State, bears the burden to prove vagueness and
6

See, e.g., SEATTLE MUN. CODE § 4.16.070(1) (2011) (requiring disqualification
where “it could appear to a reasonable person” that an official’s impartiality is impaired
because of “a personal or business relationship not covered under [a list of enumerated
relationships]”); N.J. STAT. ANN. § 40A:9-22.5(d) (2010) (“a direct or indirect financial or
personal involvement that might reasonably be expected to impair [their] objectivity or
independence of judgment”); R.I. GEN. LAWS § 36-14-5(a) (2011) (requiring
disqualification where official has “any interest, financial or otherwise, direct or indirect”
that is in “substantial conflict” with the proper discharge of his public duties).
7

Not one of the five Justices who joined the majority opinion gave any indication of
agreeing with the dissent’s suggestion that the majority had confused overbreadth and
vagueness. Contra Supp. Br. 7.
8

Compare Br. for Resp. 21, Carrigan, No. 10-568, 131 S. Ct. 2343 (“This is an asapplied challenge because Carrigan’s claim and the relief that would follow is limited to
him.” (internal quotation marks omitted)), with Supp. Br. 30 (seeking vacatur of Carrigan’s
censure).
9

1

must overcome a presumption that statutes are valid. Rather than a “high level of clarity,”

2

the Legislature need not speak with “mathematical precision,” City of Las Vegas, 118 Nev.

3

at 864, 59 P.3d at 481, to avoid vagueness.

4

Carrigan also struggles to downplay the advisory opinion mechanism. As Carrigan

5

knew before the August 23 vote, J.A. 282, a public officer may seek a confidential opinion

6

from the Commission as to “the propriety of [his] . . . future conduct,” NRS 281A.440(1),

7

and whether a relationship requires recusal, NRS 281A.460.

8

advisory opinions to “interpret[] the statutory ethical standards and apply the standards to a

9

given set of facts and circumstances.” NRS 281A.440(1)-(2). The U.S. Supreme Court has

10

long held the availability of such mechanisms to be critically important to vagueness

11

analysis. E.g., Letter Carriers, 413 U.S. at 580 (“It is [] important . . . that the Commission

12

has established a procedure by which an employee in doubt about the validity of a proposed

13

course of conduct may seek and obtain advice from the Commission and thereby remove

14

any doubt there may be as to the meaning of the law”); Broadrick v. Oklahoma, 413 U.S.

15

601, 608 & n.7 (1973) (State Personnel Board can “rule in advance on the permissibility of

16

particular conduct”).

The Commission issues

17

Carrigan’s complaint that a process that could take up to 45 days is “not much of an

18

option in the heat of a legislative battle,” Supp. Br. 12, does not explain why the process

19

was inadequate here. Carrigan “admit[ted] he had six months lead time before the Lazy 8

20

application came to a vote,” Carrigan, 236 P.3d at 631 n.7, and that he knew of the opinion

21

process but chose to consult a lawyer, J.A. 144, despite the Commission’s practice of

22

providing informal guidance on a few days’ notice.
10

Carrigan’s worries about others’

1

conduct are misplaced in his as-applied challenge. Humanitarian Law Project, 130 S. Ct. at

2

2718-19.

3

prospective volunteer” (Supp. Br. 12) is irrelevant because the recusal law does not impose

4

penalties on them, much less “criminal sanctions” like the sole case Carrigan cites, see id. at

5

13 (quoting Buckley v. Valeo, 424 U.S. 1, 40 n.47 (1976)).

6

Commission’s (civil) jurisdiction may obtain an advisory opinion.

His critique that the mechanism is unavailable to an “aspirant to office or

Everyone subject to the

7

Carrigan also points to the divergence between the City Attorney’s interpretation and

8

the Commission. Supp Br. 9. But the City Attorney’s analysis was facially incomplete: It

9

unequivocally stated that “[t]he only type of bias which may lead to disqualification . . .

10

must be grounded in facts demonstrating that the public official stands to reap either

11

financial or personal gain or loss.” Joint App’x at 91-92, Carrigan, No. 10-568, 131 S. Ct.

12

2343 (emphasis added). The City Attorney completely failed to analyze the provision at

13

issue here, NRS 281A.420(2)(c), involving commitments in a private capacity to the

14

interests of others. See Joint App’x in No. 10-568, at 87 n.1; J.A. 268 (noting omission).

15

Carrigan’s complaint about being asked to “second-guess” his lawyer ignores the

16

Commission’s decision not to impose any civil penalty because Carrigan’s actions were not

17

“willful.” J.A. 290; NRS 281A.480(5). Moreover, in drafting the statute, the Legislature

18

made only the Commission’s advisory opinions—not advice from counsel—a safe harbor.

19

See NRS 281A.440(1). Carrigan instead seeks to constitutionalize an advice-of-counsel

20

defense for every civil law. We know of no support for that breathtaking proposition.

21
22

Carrigan is mistaken that the Commissioners could not agree on a basis for
disqualification and so “declined to specify.”
11

Supp. Br. 10.

The Commission held

1

unanimously that Carrigan was disqualified because of his “close personal friendship, akin

2

to a relationship to a family member, and a ‘substantial and continuing business

3

relationship.’” J.A. 286. He attempts to manufacture disagreement by citing individuals’

4

initial statements when first discussing the matter after the close of testimony. See J.A. 222

5

(“[W]e have to talk and think and reason out loud and then ultimately come to a

6

decision.”).9 But if disagreement among judges does not even establish “ambiguity,” see

7

Reno v. Koray, 515 U.S. 50, 64-65 (1995), the differences Carrigan cites (real and imagined)

8

cannot render a statute unconstitutionally vague. See United States v. Jackson, 968 F.2d

9

158, 163 (2d Cir. 1992). At bottom, Carrigan seems to suggest a law is unconstitutional

10

unless its text provides perfect clarity to a layperson about any possible factual situation.

11

That exacting test—which would doom volumes of existing law—is simply not required by

12

the Due Process Clause. See, e.g., City of Las Vegas, 118 Nev. at 864, 59 P.3d at 481.

13

Apparently conceding that his conduct ran squarely afoul of the Legislature’s intent

14

to require recusal for situations where “a person [who] ran your campaign time, after time,

15

after time, and you had a substantial and continuing relationship,” J.A. 285, Carrigan argues

16

that legislative history is irrelevant in vagueness cases. But Carrigan’s own authorities
9

Carrigan’s criticism of how the District Court paraphrased the statutory categories,
Supp. Br. 10, is a makeweight. Members of a household or relatives under NRS
281A.420(8)(a)-(b) are fairly understood as “personal” relationships, and an employer or
business partner, NRS 281A.420(8)(c)-(d), undoubtedly is a “professional” relationship.
Carrigan gives no reason to think Justice Alito’s hypothetical at oral argument expressed his
final view on an issue no Justice addressed in writing. Cf. Supp. Br. 11. And because
Carrigan’s relationship with Vasquez was, at a minimum, substantially similar to a
“substantial and continuing business relationship,” and by Carrigan’s admission closer than
that of a sibling, J.A. 286, there is no need to consider whether his relationship with
Vasquez was substantially similar to that with a second cousin.
12

1

establish the opposite. In United States v. Harriss, 347 U.S. 612, 620-23 & n.12 (1954), the

2

Court looked repeatedly to “[t]he legislative history of the Act” to “make[] clear” and

3

“indicate[]” the scope of the statute’s sweep, in the course of rejecting a vagueness

4

challenge.10 This Court takes the same approach. See, e.g., Sheriff v. Burdg, 118 Nev. 853,

5

858, 59 P.3d 484, 487 (2002) (relying on “exhibit” “presented” to “Assembly Committee on

6

Judiciary” in evaluating vagueness challenge to criminal statute).11

7
8

B.

The recusal provision does not authorize arbitrary or discriminatory
enforcement.

9

No ill-advised vagueness argument would be complete without a claim of arbitrary

10

enforcement, and Carrigan does not disappoint. Supp. Br. 13-14. However, Carrigan’s

11

halfhearted effort to cast himself as the victim of arbitrary enforcement by the Commission
10

Carrigan relies heavily on Fleuti v. Rosenberg, 302 F.2d 652 (9th Cir. 1962), but
the Ninth Circuit no longer follows the rule articulated in that 50-year-old decision. See
Info. Providers’ Coal. for Def. of First Amendment v. FCC, 928 F.2d 866, 874 (9th Cir.
1991) (“[t]he legislative history of [47 U.S.C. §] 223(b) . . . make[s] it clear” that the
statutory term “indecent” is not unconstitutionally vague). Nor do other circuits. See
United States v. Desurra, 865 F.2d 651, 653 (5th Cir. 1989) (“[Defendants] cannot complain
that the Analogue Act is unconstitutionally vague when the legislative history of the Act
discloses that crimes of the sort committed by these defendants were a primary target of the
Act.”); United States v. Rybicki, 354 F.3d 124, 132-34 (2d Cir. 2003) (en banc); United
States v. Salisbury, 983 F.2d 1369, 1379 (6th Cir. 1993).
11

Carrigan reads Gallegos v. State, 123 Nev. 289, 163 P.3d 456 (2007) exactly
backward. There, the operative legal principle was that “when a Nevada statute is modeled
after a federal statute, ‘[i]t must be presumed that the exclusion of [a] provision in the
Nevada statute [is] deliberate and [is] intended to provide a different result from that
achieved under the federal . . . statute.’” Id. at 294, 163 P.3d at 459 (quoting Lane v.
Allstate Ins. Co., 114 Nev. 1176, 1180, 969 P.2d 938, 940 (1998)). The sole evidence this
Court cited to justify applying the Lane presumption was material from a legislative hearing
before the Senate Judiciary Committee. 123 Nev. at 294 & n.16, 163 P.3d at 459 & n.16.
On that basis, this Court concluded that the Legislature deliberately chose not to define a
particular term, even though it was defined in federal law. Gallegos thus supports
considering legislative history in a vagueness challenge.
13

1

is pure fantasy. As noted, during the debate over subsection 8(e), the Legislature discussed

2

a hypothetical case eerily similar to this one, contrasting an officer’s relationship with a one-

3

time campaign volunteer, which would not be cause for recusal, with a “person [who] ran

4

your campaign time, after time, after time,” which would be.

5

Commission’s censure here follows directly from this legislative history weighs heavily

6

against Carrigan’s claim of arbitrary enforcement.

J.A. 468.

That the

7

Carrigan’s offhand and unsubstantiated claims of “discriminatory application” and

8

“impermissible motive” (Supp. Br. 14) are not credible absent record evidence that the

9

bipartisan Commission has failed to censure someone similarly situated or was guided by

10

some improper purpose. The Commission, however, evenhandedly sanctioned a Lazy 8

11

opponent for his vote at the same August 23 meeting because of an undisclosed business

12

relationship with the Nugget, a competing casino that opposed the Lazy 8 (which the Lazy

13

8’s developer brought to the Commission’s attention). See In re Salerno, No. 08-05C (Nev.

14

Comm’n on Ethics Dec. 2, 2008), Ex. A. And the Commission’s processes, which include a

15

preliminary investigation to ensure charges are well founded, public hearings with live

16

testimony, public deliberations, and written opinions subject to judicial review, are worlds

17

apart from the “arbitrary enforcement” in cases like Kolender v. Lawson, 461 U.S. 352, 357-

18

58 (1983).

19

The U.S. Supreme Court has struck down prohibitions on “‘annoying’” or

20

“‘indecent’ [conduct]—wholly subjective judgments without statutory definitions,

21

narrowing context, or settled legal meanings.” Humanitarian Law Project, 130 S. Ct. at

22

2720. But a statute covering official relationships “substantially similar” to household and
14

1

family members, employers, or business associates cannot plausibly be construed as

2

providing “‘no standard of conduct . . . at all,’” or inviting recourse to a “purely subjective

3

determination.” Castaneda, 245 P.3d at 553 (quoting Coates v. City of Cincinnati, 402 U.S.

4

611, 614 (1971)); J.A. 436 (“a relationship that is as close as family or as close as a business

5

partner”) (Hearing on S.B. 478, Mar. 30, 1999).

6

II.

Carrigan Failed to Preserve His Right-of-Association Argument.

7

Most of Carrigan’s brief addresses an alleged First Amendment association right,

8

Supp. Br. 14-30, that he failed to preserve for review.12 “[F]airness to the defendant, and

9

sound judicial administration,” Five Star Capital Corp. v. Ruby, 124 Nev. ___, 194 P.3d

10

709, 715 (2008), bar Carrigan from injecting new arguments at this late date.

12

Carrigan’s association claim may not even be justiciable. Where an agency has
statutory jurisdiction to adjudicate claims, “failure to exhaust all available administrative
remedies before proceeding in district court . . . renders the controversy nonjusticiable” and
unripe for judicial review. Allstate Ins. Co. v. Thorpe, 123 Nev. 565, 571, 170 P.3d 989,
993 (2007). This Court expressly requires exhaustion for as-applied constitutional claims,
which often involve a “factual evaluation” that is “best left to the [agency], which can utilize
its specialized skill and knowledge to inquire into the facts of the case.” Malecon Tobacco,
LLC v. State ex rel. Dep’t of Taxation, 118 Nev. 837, 841, 59 P.3d 474, 477 (2002).
Exhaustion allows agencies to “resolve[] disputes without the need for judicial
involvement.” Allstate, 123 Nev. at 571-72, 170 P.3d at 993-94. Before the Commission,
Carrigan did not press any association argument related to the recusal provision in NRS
281A.420 (then codified at NRS 281.501 (2003)), in his motion to dismiss or hearing
motion. See Addendum 2-7; J.A. 209-14. Cf. City of Boulder City v. Boulder Excavating,
Inc., 124 Nev. ___, 191 P.3d 1175, 1178 n.12 (2008) (“[i]f an affirmative defense is not
properly asserted . . . it is waived”). Carrigan’s attorney mentioned association in his
closing argument to the Commission, after the close of testimony. Even then, he invoked
association only as to the adequacy of Carrigan’s “August 23 disclosure”—involving a
different portion of the statute the Commission found Carrigan did not violate, and which is
not at issue here. See J.A. 220-22, 289. As a result, Carrigan now asks this Court to
adjudicate an association argument related to NRS 281A.420(8)(e) without the benefit of
relevant fact-finding from the Commission.
15

1

Rule of Appellate Procedure 28(a)(4) requires “a statement of the issues presented for

2

review.” Rule 28(a)(8)(A) further requires an appellant to set forth “[his] contentions and

3

the reasons for them, with citations to the authorities and parts of the record on which [he]

4

relie[d].” This Court has long deemed waived arguments which an appellant has failed to

5

“cogently argue” in its brief, with appropriate reference to “relevant authority.” See, e.g.,

6

Edwards v. Emperor’s Garden Rest., 122 Nev. 317, 330 n.38, 130 P.3d 1280, 1288 n.38

7

(2006); Maresca v. State, 103 Nev. 669, 672-73, 748 P.2d 3, 6 (1987).

8

Carrigan’s assertion that he put the Nevada courts “fairly [] on notice” of his

9

association claim, Supp. Br. 28, is contrary to both the District Court and this Court’s

10

expressed understanding of his briefs—surely a more natural and credible indication of the

11

meaning of his arguments than Carrigan’s cherry-picking of isolated phrases from

12

discussions of free speech, overbreadth, and vagueness claims.

13

understood Carrigan to have raised only three constitutional challenges to the relevant

14

provisions, none of which involved association. See J.A. 385-86; Carrigan, 236 P.3d at

15

619. Carrigan’s briefs supported that view. His “[i]ssues [p]resented” made no mention of

16

association. P.O.B. 4-5. Apart from passing references to association in the overbreadth

17

section of his opening brief, see Supp. Br. at 29 (citing P.O.B. 15, 17), Carrigan points to

18

arguments made for the first time in his reply, id. at 29 (citing P.R.B. 8, 11), which the

19

District Court either did not recognize as distinct arguments, or declined to consider as

20

untimely. See Weaver v. State, 121 Nev. 494, 502 & n.13, 117 P.3d 193, 198-99 & n.13

21

(2005) (declining to consider argument made “only in [a] reply brief”).

16

The District Court

1

This Court also gave no indication of understanding Carrigan to have pressed or

2

preserved an association claim, explaining that he had “challenge[d] the constitutionality of

3

the Commission’s censure on several grounds:

4

unconstitutional prior restraint on speech.” Carrigan, 236 P.3d at 619. Having sustained

5

his “overbreadth challenge,” this Court enumerated the remaining claims as “vagueness and

6

prior restraint.”

7

Statement of the Issues required by Rule 28(a)(4), Carrigan made no mention whatsoever of

8

association. See A.O.B. 1. His briefing focused principally on speech claims. Id. at 5-6; id.

9

at 12 (“freedom of speech guarantee”); id. at 13 (“Carrigan’s argument is that . . . [the

10

provisions] extend[] to, and impermissibly chill[], otherwise protected core political

11

speech.”); id. at 19-23 (“prior restraint” on “speech”). Carrigan also argued that the recusal

12

provision was facially overbroad in light of its “chilling effect on free expression.” Id. at

13

15. Although Carrigan cited in passing authorities that touch upon associational rights, he

14

did so in the context of an overbreadth challenge that was focused on speech. See id. at 15-

15

19 (citing Broadrick v. Oklahoma, 413 U.S. 601 (1973) and Woodland Hills Residents

16

Ass’n, Inc. v. City Council, 609 P.2d 1029 (Cal. 1980)).13

Id. at 619 n.4.

overbreadth, vagueness, and

Carrigan’s briefs support this understanding.

In his

17

Don’t take our word for it: Carrigan’s own Brief in Opposition to certiorari in the

18

U.S. Supreme Court omitted any reference to a “right of association” claim, stating that he

19

“raised three distinct constitutional challenges”: a free speech claim, a vagueness claims,
13

A passing reference to association in the conclusion of Carrigan’s appellant’s brief,
see Supp. Br. at 29 (quoting A.O.B. 23), cannot remedy a failure to present and argue the
issue. And mentioning association in support of a vagueness challenge, see Supp. Br. 29
(citing A.O.B. 9), is not a freestanding association claim.
17

1

and a “prior restraint” on speech claim. Br. in Opp’n at 24-25, Carrigan, No. 10-568, 131

2

S. Ct. 2343 (emphasis added). Not until his merits brief in the U.S. Supreme Court did

3

Carrigan make the extensive association arguments now found in his supplemental brief.

4

The sharp contrast between those substantial arguments, and the few isolated references in

5

Carrigan’s prior briefing in the Nevada courts, only confirms that he failed to preserve the

6

claim.14

7

III.

The Recusal Provision Does Not Infringe on Associational Rights.

8

Carrigan’s association claim in any event fails. Focusing on the rights of parties not

9

before the Court, Carrigan asserts that the nondiscriminatory recusal provision imposes

10

“severe” burdens, such as on a First Amendment right of Vasquez’s client to “engage the

11

entire [City Council]” (Supp. Br. 19) through its lobbyist of choice. And Carrigan envisions

12

burdens on the “relationship” between hypothetical “volunteers” and candidates. Id. 17-21.

13

He would subject the provision to strict or intermediate scrutiny.

14

Not so.

This case involves a straightforward disqualification based on an

15

unexceptional combination of private interests and personal and business relationships.

16

Vasquez’s interest in the casino—the basis for recusal—was private and pecuniary, not
14

In applying claim preclusion principles to foreclose claims that “could have been
asserted” earlier, this Court has observed that “‘fairness to the defendant, and sound judicial
administration, require that at some point litigation over the particular controversy come to
an end,’ . . . ‘even though the substantive issues have not been [adjudicated], especially if
the plaintiff has failed to avail himself of opportunities to pursue his remedies in the first
proceeding.’” Five Star, 124 Nev. ___, 194 P.3d at 715 (quoting RESTATEMENT (SECOND)
OF JUDGMENTS § 19 cmt. a (1982)); cf. Zalk-Josephs Co. v. Wells Cargo, Inc., 81 Nev. 163,
171, 400 P.2d 621, 625 (1965) (“There must be some end to the litigation, and appellant
may not proceed to advance one theory after another . . . .”). These concerns apply strongly
here.
18

1

political. His relationship with Carrigan did not center on shared views about the Lazy 8;

2

indeed, Vasquez apparently had no views about that matter until its developer put him on a

3

$10,000-a-month retainer. J.A. 190. Nor was Carrigan’s relationship with Vasquez, a

4

professional political consultant, id. at 77, typical of candidate and “campaign volunteer.”

5

Vasquez managed three successful campaigns (including one during the Lazy 8 vote) and

6

provided Carrigan, at cost and below-market-price, the services of his advertising and

7

printing firms. The recusal statute should be upheld under reasonableness review because it

8

advances an important governmental interest and does not burden substantially more

9

association than necessary. See, e.g., Burdick v. Takushi, 504 U.S. 428 (1992).

10
11

A.

12

Carrigan contends that subsection 8(e) imposes “severe burdens” (Supp. Br. 14) on

13

“the relationship between the legislator/candidate and her campaign volunteers,” and on

14

volunteers’ right to petition government, id. at 15, 18. He is mistaken.

15

The recusal provision imposes no material burden on rights of association and
petitioning.

1

The censure was not “based on” a political relationship.

16

Whatever modest plausibility Carrigan’s arguments have depends on distorting the

17

statute and the facts of this case. Section 8(e) does not, as Carrigan claims, “take[] aim” at

18

“political relationship[s].” Supp. Br. 14, 17. Nor does it treat political loyalty “as a new-

19

fangled sort of corruption,” (id. at 25) or require disqualification whenever “a former

20

campaign manager” or “volunteer[]” has an interest that comes before the public official, id.

21

at 20. It is, rather, a neutral law that requires recusal for relationships “substantially similar”

22

to four ongoing relationships that Carrigan concedes are like those covered in “standard

19

1

[recusal] statutes”—“relationship[s] that [are] as close as family or as close as a business

2

partner.” Id. at 4; J.A. 436.

3

Notwithstanding Carrigan’s selective citation of the record, the Commission’s

4

censure rested on specific findings of fact that Carrigan and Vasquez had a “close,

5

substantial and continuing . . . friendship,” J.A. 280, and that “Vasquez and his companies

6

provided public relations and advertising services to Councilman Carrigan during all three

7

of his political campaigns,” id. at 281.

8

Commission rejected the idea that an official’s mere relationship with “someone who had

9

previously worked on [his] campaign” requires recusal. Id. at 285.

Consistent with the Legislature’s intent, the

10

Rather, the Commission’s analysis and unanimous conclusion focused on the

11

longstanding friendship between the two men, the existence of an ongoing business

12

relationship, and their resulting financial interests. The Commission expressly rejected

13

Carrigan’s “narrow interpretation” of the statutory term “business relationship,” concluding

14

that such a relationship may exist even if “money is [not] made.”

15

Notwithstanding “at-cost or pass-through” payment arrangements, the Commission

16

observed that “Vasquez and his companies provided public relations and advertising

17

services to Councilman Carrigan.” Id. at 286. Those factors, combined with Vasquez’s role

18

as Carrigan’s “close personal friend[] [and] confidant” and three-time campaign manager

19

meant the relationship “equate[d] to a ‘substantially similar’ relationship” to those

20

Id. at 285-86.

1

enumerated in the statute: “a close personal friendship, akin to a relationship to a family

2

member,” and a “substantial and continuing business relationship.” Id.15

3

As to Carrigan’s suggestion that Vasquez worked for Carrigan to further “policies he

4

favors,” Supp. Br. 18, the record gives no indication that Vasquez supported Carrigan

5

because of his position on the Lazy 8 project or even had any view on it until its developer

6

hired him and he gained a financial interest.

7

supported his candidacy without regard to issue positions. A.O.B. 17.

Rather, Carrigan admits that Vasquez

8

Carrigan’s heavy reliance on Justice Kennedy’s concurring opinion in Carrigan, 131

9

S. Ct. at 2352, is misplaced. See Supp. Br. 15. The factual basis for Justice Kennedy’s

10

discussion of potential constitutional concerns is lacking here.

11

Kennedy’s hypothetical “examples” involved recusal based on a public official’s business

12

relationship or financial interests. See Carrigan, 131 S. Ct. at 2352; see also id. (concern

13

about addressing association “on this record”).

14

acknowledged that his reading of the statute was not the “necessary one,” finding it less than

15

“apparent” how the law applied to his examples. Id. at 2352-53. That statement reflects

16

that, unlike the U.S. Supreme Court, for which “the words of [Nevada’s] highest court

15

Not one of Justice

More importantly, Justice Kennedy

In their initial deliberations, several individual Commissioners specifically focused on
the presence of business ties. See J.A. 228, 249 (finding a “substantial and continuing
business relationship” or one “substantially similar” because “business is business”)
(Commissioner Jenkins); id. at 253 (finding a “continuing business relationship, whether
there’s money exchanged or not”) (Commissioner Cashman); id. at 254 (finding a
“substantial and continuing business relationship” because of “the exchanging of businesstype activities,” “checks going back and forth,” and “money exchang[ing] hands”) (Vice
Chairman Hutchison).
21

1

[would be] the words of the statute,” NAACP v. Button, 371 U.S. 415, 432 (1963), this Court

2

may construe the recusal statute to avoid constitutional concerns.16

3

2

The recusal provision does not burden associational rights.

4

Likely because the facts of this case do not support his constitutional claims,

5

Carrigan speculates about burdens to hypothetical “campaign volunteer[s]” and

6

“candidate[s].” Supp. Br. 17-21. These concerns are irrelevant in Carrigan’s as-applied

7

challenge, and in any case disappear on a closer look.

8

Carrigan insists that disqualification for political relationships is a particular “theme”

9

(Supp. Br. 16) of the Commission’s, citing one decade-old decision involving a since-

10

superseded version of the statute. See id. at 16 (citing In re Gates, Nos. 97-54 et al. (Nev.
16

Carrigan is mistaken in asserting that no other State ethics authorities have required
recusal where a relationship involved politics. Supp. Br. 4. Relationships otherwise
covered by generally applicable recusal requirements are not exempt because they involve
politics. Rhode Island, for instance, requires recusal where an official has “any interest,
financial or otherwise, direct or indirect” that is “in substantial conflict with the proper
discharge of [an official’s] duties,” including where a “business associate” may have a direct
monetary gain or loss. R.I. GEN. LAWS § 36-14-5(a), -7(a) (2011). The Rhode Island Ethics
Commission has applied those provisions to require a Zoning Board member who was also
the Vice-Chairman of a Democratic Town Committee to recuse from matters in which the
Chairman of that Committee acted as an attorney. The Commission explained that “fellow
officer[s]” of the political group qualified as “business associate[s]” because they “direct the
[group’s] financial objectives.” In re Giorgio, Advisory Op. No. 2004-1 (R.I. Ethics
Comm’n 2004) (available at http://www.ethics.ri.gov/advisory/ individual/2004/2004001.htm). See also In re Perez, Advisory Op. No. 2001-64 (R.I. Ethics Comm’n 2001)
(requiring member of a Board of Canvassers to recuse from any matter involving the
mayoral candidate whose campaign that member was managing) (available at
http://www.ethics.ri.gov/advisory /individual/2001/2001-064.htm). New Jersey similarly
prohibits local officials from voting on a matter that benefits a “close friend in a nonfinancial way.” Haggerty v. Red Bank Borough Zoning Bd. of Adjustment, 897 A.2d 1094,
1101 (N.J. Super. Ct. App. Div. 2006) (quoting Wyzykowski v. Rizas, 626 A.2d 406, 414
(N.J. 1993)). That provision has been applied to disqualify an official because of close
friendship and “political allegiance.” Ward v. Zoning Bd. of Adjustment, No. BER-L-535408, 2009 WL 1498705 (N.J. Super. Ct. Law Div. May 15, 2009).
22

1

Comm’n on Ethics, Aug. 26, 1998) (available at http://ethics.nv.gov)).

2

Commission censured members of a county government body for promoting friends’

3

applications for airport concessions for which they lacked relevant business experience.

4

The decision says little about how the Commission construes current law because, as the

5

opinion emphasized, the Legislature had not yet added the language at issue here “defin[ing]

6

th[e] types of interpersonal interests or relationships that would trigger disclosure and

7

abstention.”

8

relationships was purely incidental, emphasizing the “many facets of their lives” in which

9

officials were connected to the would-be contractors, including being “best friends” and

10

There, the

If anything, the opinion shows that the political nature of some of the

assisting on a business matter; some had no political ties.

11

While political relationships is a “theme” of Carrigan’s brief, two cases in a decade

12

(only one involving statutory language still in force)—out of hundreds of advisory

13

opinions—undercuts the plausibility of Carrigan’s fevered hypotheticals. Supp. Br. 17-21.

14

Indeed, the Commission has carefully declined even to exercise jurisdiction over complaints

15

that implicate “the relationships between legislators and lobbyists” or “campaign practices,”

16

rather than an official’s commitment in a private capacity to the interests of others. See In

17

re Interim Finance Committee, No. 92-07 (Nev. Comm’n on Ethics Nov. 17, 1992)

18

(available at http://www.ethics.nv.gov). Thus, in a decade of actual practice, the narrow

19

recusal provision has not caused Carrigan’s hypothesized string of recusals. Carrigan cites

20

no case in which the transient (and completed) affiliation of an ordinary campaign volunteer

21

was treated as substantially similar to “a relationship to a family member” or a “substantial

22

and continuing business relationship.” J.A. 286. The Commission explained that recusal is
23

1

not supported in the mere case of “a[n official] and someone who had worked on her

2

campaign,” id. at 285, belying Carrigan’s concern for “[t]he very act of volunteering,” Supp.

3

Br. 19.

4

Also meritless is Carrigan’s worry that recusal would be triggered when a person in a

5

covered relationship supports official action for policy reasons, preventing officials from

6

“voting on an issue that is important to [their] political allies and supporters,” such as

7

legislation favored by “the NRA or NAACP.” Supp. Br. 26. The recusal provision applies

8

only to an official’s commitment “in a private capacity” to “the interests of others,”

9

NRS 281A.420(2)(c) (emphasis added), indicating that only (typically pecuniary) private

10

interests are covered. Moreover, the statute’s mandatory presumption all but eliminates the

11

need for recusal when the benefit or detriment to the interested party “is not greater than that

12

accruing to any other member of the general business, profession, occupation or group”

13

affected by the matter, NRS 281A.420(2)—which is usually the case when a person

14

supports legislation for policy reasons.

15

Recusal here had nothing to do with ordinary democratic “representation” or

16

accountability—i.e., that an elected official who “‘favor[s] certain policies’ ” would “‘favor

17

the voters and contributors who support those policies.’ ” Supp. Br. 17, 25 (quoting Citizens

18

United v. FEC, 130 S. Ct. 876, 910 (2010)). Vasquez’s private interest as a paid lobbyist

19

was utterly unlike the situation of Carrigan’s constituents, whose support for his candidacy

20

was likely influenced by his position on the casino, and for whom “the resulting benefit or

21

detriment accruing” from the casino’s approval was “not greater than that accruing to any

24

1

other member” of the public (so that their interests would not support Carrigan’s recusal).

2

NRS 281A.420(2).

3

Carrigan’s assertion that subsection 8(e) forces “volunteers” to “check [their] right to

4

petition government at the campaign door,” Supp. Br. 19, is simply wrong. When Vasquez

5

appeared before the City Council as a paid advocate, his client was the entity petitioning.

6

Even if this Court were concerned about the “right” of that fourth party to petition through

7

the advocate of its choice in this as-applied challenge, it would not be infringed; Vasquez

8

could still appear. The only “burden” Carrigan can manufacture is to the developer’s “right

9

to engage the entire legislature on a vote.” Id. (emphasis added). But we know of no such

10

“right.” A legislator’s spouse, relatives, and business associates certainly do not enjoy it.

11

And such a right is implicated only when a volunteer has a close, ongoing relationship, and

12

a distinct private interest in the matter being decided. Nor does the provision “penalize[]”

13

volunteers’ involvement (id. at 21), any more than it does marriage, joining a household, or

14

being someone’s employee.

15

On a halfway realistic view of the statute’s negligible burdens, Carrigan’s claim

16

collapses. The statute falls far short of what the U.S. Supreme Court has held to constitute a

17

violation of the right of association. That Court upheld the Hatch Act’s broad-ranging

18

direct prohibitions on government employees’ participation in political activity. Letter

19

Carriers, 413 U.S. at 567. Nevada’s recusal provision, like every other, regulates the

20

exercise of official government powers, not campaigns or elections. Without any evidence

21

from the decade the law has been in effect, Carrigan hypothesizes that it incidentally

25

1

constrains the activities of a small number of individuals who have especially close

2

relationships to legislators and private interests in matters before them.

3

While Carrigan cites the truism that the First Amendment precludes the government

4

from “accomplishing indirectly” what it cannot do directly, Supp. Br. 22, the U.S. Supreme

5

Court has never held that incidental effects as indirect and tenuous as those imagined here

6

warrant heightened scrutiny. E.g., Timmons v. Twin Cities Area New Party, 520 U.S. 351,

7

361 (1997) (upholding election regulation against association challenge, noting that statute

8

did not “directly preclude[e] minor political parties from developing and organizing”);

9

Wash. State Grange v. Wash. State Republican Party, 552 U.S. 442, 458 (2008) (upholding

10

primary election regulation against association challenge, noting that statute did not directly

11

control party’s choice of nominee).17

12
13

3

The recusal provision is subject to reasonableness review under the
standard of Burdick v. Takushi.

14

The U.S. Supreme Court traditionally has not applied even intermediate scrutiny to

15

neutral regulations of elections, because of the deference owed States on matters of self-

16

government. See Clingman v. Beaver, 544 U.S. 581, 586 (2005). They are instead subject

17

to review for reasonableness under the standard of Burdick v. Takushi, 504 U.S. 428 (1992).
17

Davis v. FEC, 554 U.S. 724 (2008), is not to the contrary. Cf. Supp. Br. 22-23.
There, the Court held that an “unprecedented” penalty subjecting self-funding candidates to
“discriminatory fundraising limitations,” resulting in “fundraising advantages for opponents
in the competitive context of electoral politics” imposed a “substantial burden.” Davis, 554
U.S. at 738-40. The Court emphasized “the fundamental nature of the right to spend
personal funds for campaign speech.” Id. at 738. Nevada’s recusal statute, by contrast, is a
“generally applicable conflict-of-interest recusal rule” deeply rooted in tradition and history,
Carrigan, 131 S. Ct. at 2348-51, that regulates evenhandedly the exercise of government
authority by elected officials, creating no “discriminatory” incidental effects on “the
competitive context of electoral politics.”
26

1

Nevada’s recusal provision is a core act of self-government, see Gregory v. Ashcroft, 501

2

U.S. 452, 462-463 (1991), that should not be invalidated to eliminate hypothetical and

3

trivial barriers to campaign participation.

4

Application of strict scrutiny to the recusal statute would impose a “strong

5

presumption of invalidity,” and would “readily, and almost always, result[] in invalidation.”

6

Vieth v. Jubelirer, 541 U.S. 267, 294 (2004) (plurality opinion). That standard imposes

7

grave burdens on the Legislature and local governments even when laws are upheld,

8

requiring them to “show the existence of [a compelling] interest,” First Nat’l Bank of

9

Boston v. Bellotti, 435 U.S. 765, 786 (1978), and that the rule is narrowly tailored.

10

Governments must develop an evidentiary record that clearly shows the necessity of their

11

regulation, without the benefit of deference usually afforded legislative fact determinations.

12

United States v. Playboy Entm’t Grp., Inc., 529 U.S. 803, 818-19 (2000). And governments

13

must demonstrate that the rules address existing, not anticipated, harms. Button, 371 U.S. at

14

438.

15

Applying intermediate scrutiny would also make constitutional challenges easy to

16

bring. Even if recusal provisions are ordinarily upheld, routine judicial intervention in self-

17

regulatory legislative processes is “inconsistent with sound principles of . . . separation of

18

powers,” Garcetti v. Ceballos, 547 U.S. 410, 423 (2006), and imposes significant systematic

19

costs, see id. at 449 (Breyer, J., dissenting). Under intermediate scrutiny, governments will

20

routinely be haled into court to “demonstrate that the recited harms are real, not merely

21

conjectural,” that “the regulation will in fact alleviate those harms in a direct and material

22

way,” and that the regulation does not “‘burden substantially more [association] than is
27

1

necessary to further the government’s legitimate interests.’” Turner Broad. Sys., Inc. v.

2

FCC, 512 U.S. 622, 664-665 (1994) (plurality opinion) (quoting Ward, 491 U.S. at 799). A

3

sanctioned official could claim a law was underinclusive (see Supp. Br. 26-28) for

4

compelling recusal where an adult sibling’s or brother-in-law’s interests are at issue, but not

5

where (as here) the official’s personal and financial relationship is closer but the third party

6

is a nonrelative.

7

B.

8
9

The recusal provision easily satisfies the First Amendment.
1

Nevada has a compelling interest in promoting the integrity and
impartiality of public officers.

10

Carrigan concedes that “promoting the integrity and impartiality of public officers

11

through disclosure of potential conflicts of interest is clearly a compelling state interest that

12

is consistent with the public policy rationale behind the Nevada Ethics in Government

13

Law.” Carrigan, 236 P.3d at 623; Supp. Br. 24. Carrigan argues that Nevada has no

14

legitimate interest in requiring recusal based on “political loyalty.” Supp. Br. 24. But that

15

was not the basis for the Commission’s action, and recusal is not required for garden-variety

16

campaign relationships. Carrigan’s complaint that he had no direct “economic interest” in

17

the Lazy 8 disregards the Legislature’s judgment that certain “commitment[s] in a private

18

capacity to the interests of others,” NRS 281A.420(2), raise sufficient objectivity concerns

19

to require recusal.

20

2

The recusal provision is not underinclusive or overbroad.

21

Even without subsection 8, subsection 2(c)’s basic prohibition against wielding

22

governmental authority where “the independence of judgment of a reasonable person”

28

1

would be affected by a “commitment in a private capacity to the interests of others” is no

2

more open-ended than many provisions the U.S. Supreme Court has upheld against First

3

Amendment challenge. See, e.g., Arnett v. Kennedy, 416 U.S. 134, 158-59 (1974) (plurality

4

opinion) (“such cause as will promote the efficiency of the service”); Broadrick, 413 U.S. at

5

606 (“tak[ing] part in the management or affairs of any political party or in any political

6

campaign”). Carrigan suggests the provision is underinclusive because the “Commission

7

has never indicated” whether relationships with other “political supporters” would require

8

recusal. Supp. Br. 27. But the Ethics in Government Law only seeks to address the same

9

four types of relationships as every other recusal statute. The Commission does not have to

10

transform NRS 281A.420 into a comprehensive code of campaign finance regulation to

11

regulate business relationships.

12

The only overbreadth Carrigan has identified is that, he says, the State’s interest

13

would be achieved by requiring disclosure. But disclosure alone would not serve Nevada’s

14

stated interests. For officeholders with multiyear terms, distant re-election is an unreliable

15

deterrent, particularly for officials who are term limited or choose not to run again.

16

Constituents may re-elect a legislator notwithstanding a betrayal of the public trust, if he

17

runs against an unpopular or unknown opponent, if voters believe seniority or ideology

18

outweigh the conflict of interest, or if they agree with their representative’s vote despite his

19

reason for casting it. And the State’s interest in the integrity of the office does not belong

20

just to a representative’s own constituents, but to all the people of the State. Cf. NEV.

21

CONST. art. 15, § 2. Without recusal, a council member could disclose that he was married

22

to a permit applicant and then cast the deciding vote to issue the permit. Such open self29

1

dealing undermines public confidence as much as hidden motives, but disclosure targets

2

only the latter. Nevada reasonably concluded that a “complete prohibition” is necessary to

3

advance its interest in ensuring that public offices are “held for the sole benefit of the

4

people.”

5

restrictive alternative” requirement and courts may not second-guess the legislature about

6

“how much protection [of the government interest] is wise.” Ward, 491 U.S. at 798.

7

Disclosure alone would serve Nevada’s interests “less well” than recusal, and thus is not

8

constitutionally required. Id. at 800.

NRS 281A.020(1) (2009). 18 Under intermediate scrutiny, there is no “least

9

CONCLUSION

10

For the foregoing reasons, this Court should affirm the District Court’s ruling and

11

uphold the Commission’s censure of Mr. Carrigan.

12

Dated: September 28, 2011
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18

Carrigan objects to an interpretation of NRS 281A.420 advanced in the Nevada
Legislature’s amicus brief in the Supreme Court of the United States. Supp. Br. 27. Even
assuming that interpretation differs from the plain statutory text, the Legislature has
delegated authority to the Commission to construe and administer that statute.
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