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REQUEST FOR EXTENSION OF TIME WITHIN WHICH TO FILE
13 APPELLANT’S OPENING BRIEF
14 Robert Ybarra, Jr., through counsel, requests an extension of time of two weeks within
15 || which to file Appellant’s Opening Brief, to and including February 17, 2009.
16 This motion is based on Nev. R. App. P. 26(b), and the attached declaration of counsel.
17 || Counsel for respondents does not oppose this request. One previous request for an extension of
18 |f time has been made; and no further extension will be requested.
19 Dated this 2nd day of February, 2009.
20 Respectfully submitted,
21 FRANNY A. FORSMAN
Federal Public Defen
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23
ichael Pesegita
24 Nevada Bar No. 2347
Assistant Federal Public Defender
25 411 E. Bonneyville Ave., Suite 250
Las Vegas, Nevada 89101
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DECLARATION

Michael Pescetta declares are follows:

1. I am an attorney at law, admitted to the practice in the State of Nevada, employed
as an Assistant Federal Public Defender in the Capital Habeas Unit of the Federal Public
Defender, District of Nevada. The Federal Public Defender is counsel for the appellant, Robert
Ybarra, in this matter

2. Mr. Ybarra’s opening brief in this case is due to be filed February 2, 2009. An
enlargement of time of two weeks, to and including February 17, 2009 is requested in order to
allow counsel to complete the opening brief.

3. The opening brief has been begun but not completed. On December 15, 2008, I
was unexpectedly required to resume the position of chief of the capital habeas unit in this
office. As a result, the vast majority of my time since then has had to be devoted to the
administrative demands of this position, which includes supervising all of the work performed
by this office in the forty-seven cases in which we are appointed, as well as monitoring the
progress of the remaining thirty-six Nevada capital cases and providing assistance on request to
counsel appointed in those cases. Because of this unanticipated change in my position, I have
not been able to complete the opening brief in this matter.

4. The opening brief in this matter is a significant one, because this is the first case
of which I am aware that presents the issue of the application of the standard of Atkins v.
Virginia, 536 U.S. 304 (2002) in Nevada. I will complete the brief within the time provided in
this extension and further extensions will not be requested.

5. I have communicated with counsel for respondents, White Pine County District
Attorney Richard Sears, who has authorized me to represent to this Court that he has no
objection to this request.

6. This request is made in order to ensure that the brief filed on Mr. Ybarra’s behalf

will meet the ethical standard of representation counsel must provide to him, see Nev. R. Prof.

Conduct 1.1, and not solely for the purpose of delay or for any other improper purpose.
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7. Ideclare under penalty of perjury that the foregoing is true and correct and that this

declaration was executed on February 2, 2009 in Las Vegas, Ne

-

Michael Pescetta
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1 CERTIFICATE OF SERVICE
2 The undersigned hereby certifies that on the 2nd day of February, 2009, he deposited in
3 [| the United States mail, postage prepaid, a true and correct copy of the foregoing REQUEST
4 | FOR EXTENSION OF TIME WITHIN WHICH TO FILE APPELLANT’S OPENING BRIEF,
5 || addressed to counsel as follows:
6 White Pine County District Attorney’s Office
Richard Sears
7 District Attorney
801 Clark Street, Suite 3
8 Ely, Nevada 89301
9 and
10 Catherine Cortez Masto
Attorney General
11 Robert E. Wieland
Senior Deputy Attorney General
12 5420 Kietzke Lane, Suite 202
Reno, Nevada 89511
13
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An/Employee of the Fgteral Public Defender
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