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IN THE SUPREME COURT OF THE STATE OF NEVAD f I L E D

FEB 2 3 2009
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ROBERT YBARRA, JR., Case No. 52167

Appellant,

vs.

E.K. McDANIEL, Warden, et al.,

Respondents.

MOTION FOR LEAVE TO FILE OPENING BRIEF AND TO FILE BRIEF OF
MORE THAN THIRTY PAGES IN LENGTH

Appellant Robert Ybarra, Jr., hereby requests leave to file the accompanying opening

brief on appeal. See NRAP 28(g). This request is based upon the attached declaration of

counsel.

Dated this 20th day of February, 2009.

Respectfully submitted,
FRANNY A. FORSMAN
Federal Public Defe

Assistant Federal Public Defender
Nevada Bar No. 002437
411 E. Bonneville Ave., Suite 250
Las Vegas, Nevada 89101
(702) 388-6577

ichatH'e§Cetta

Attorneys for Appellant

4 9, f) 1//!,
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DECLARATION

Michael Pescetta declares as follows:

1. I am an attorney at law admitted to practice before this Court, employed as an

Assistant Federal Public Defender in the Capital Habeas Unit of the Federal Public Defender.

This office is counsel for the appellant, Robert Ybarra, Jr. in Ybarra v. E.K. McDaniel, Warden,

et al., No. 52167.

2. The opening brief on appeal in this matter was due to be filed on February 17,

2009. I was unable to complete it by that date. The joint appendix on appeal was transmitted

to the court on that date, but because of the volume of materials necessary to include in the

appendix, and the lack of internal reference numbers in the copy of the appendix I retained, the

process of furnishing the brief with accurate citations to the appendix, as required by NRAP

28A(a)(3), has taken until today. Without such citations, I believe the brief would not have

complied with NRPC 1.1 (competence). I apologize to the Court, and opposing counsel for the

delay in filing the brief, which is entirely my fault, and is not attributable in any way to Mr.

Ybarra.

3. The proposed brief is also over thirty pages long, to wit, 32 pages. See NRAP

28(g). I have made every effort to shorten it, but the record in this case is voluminous, and the

issues presented (including the propriety of the district court's order denying a motion to strike

the death penalty on the ground that the appellant is retarded) are complicated.

4. I therefore request that this Court allow Mr. Ybarra to file the accompanying

opening brief.

5. I declare under penalty of perjury that the foregoing is true and correct and that this

declaration was executed on February 20, 2009, in Las Vegas, Nevada.
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CERTIFICATE OF SERVICE

In accordance with Rule 25 ( 1)(d) of the Nevada Rules of Appellate Procedure , the undersigned

hereby certifies that on the 20th day of February 2009 , a true and correct copy of the MOTION FOR

LEAVE TO FILE OPENING BRIEF AND TO FILE BRIEF OF MORE THAN THIRTY PAGES IN

LENGTH, was deposited in the United States mail , first class postage prepaid , addressed to counsel as

follows:

Richard Sears
District Attorney
White Pine County District Attorney's Office
801 Clark Street, Suite 3
Ely, Nevada 89301

and

Catherine Cortez Masto
Attorney General
Robert Wieland
Senior Deputy Attorney General
Criminal Division
5420 Kietzke Lane, Suite 202
Reno, Nevada 89511
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