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IN THE SUPREME COURT OF THE STATE OF NEVADA
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Electronically Filed
Feb 11 2011 01:55 p.m.
Tracie K. Lindeman

ROBERT YBARRA, JR., Case No. 52167

Appellant,
VS.
E.K. McDANIEL, Warden, et al.

b

Respondents.
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MOTION FOR LEAVE TO FILE A SUPPLEMENTAL BRIEF
Pursuant to Rule 28(¢c) of the Nevada Rules of Appellate Procedure, Appellant Robert
Ybarra, Jr. respectfully requests leave to file the accompanying supplemental brief presenting
this Court with pertinent information that arose after oral argument. The supplemental brief
addresses Nevada’s recent rejection of a merit-based judicial selection system and its
implications for Mr. Ybarra’s claim that the district court judge erroneously failed to recuse
himself. The ramifications of the election are especially critical in light of the United States

Supreme Court’s decision in Caperton v. Massey, 129 S. Ct. 2252 (2009), which was filed after

briefing was completed in this case, and the State’s Revised Code of Judicial Conduct, which
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was adopted after briefing was completed. To ensure that Mr. Ybarra receives full and fair
appellate review of his federal constitutional claims, this Court should grant Mr. Ybarra leave
to file the supplemental brief.

Dated this 11th day of February, 2011.

Respectfully submitted,
FRANNY A. FORSMAN
Federal Public Defender

MICHAEL PESCETTA
Assistant Federal Public Defender
Nevada Bar No. 002437

MICHAEL B. CHARLTON
Nevada Bar No. 11025C

411 E. Bonneville Ave., Suite 250
Las Vegas, Nevada 89101

(702) 388-6577

Attorneys for Appellant




CERTIFICATE OF SERVICE

I hereby certify that this document was filed electronically with the Nevada Supreme
Court on the 11th day of February, 2011. Electronic Service of the foregoing MOTION FOR
LEAVE TO FILE A SUPPLEMENTAL BRIEF shall be made in accordance with the Master

Service List as follows;
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Richard Sears

District Attorney

White Pine County District Attorney’s Office
801 Clark Street, Suite 3

Ely, Nevada 89301

and

Catherine Cortez Masto
Attorney General

Robert Wieland

Senior Deputy Attorney General
Criminal Division

5420 Kietzke Lane, Suite 202
Reno, Nevada 89511

Jeremy Kip _ ,
An Employee of the Federal Public Defender




