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IN THE SUPREME COURT OF THE STATE OF NEVADA

* %k ok sk sk sk ok ok ok ok

Electronically Filed
Mar 21 2011 03:27 p.m.
Tracie K. Lindeman

ROBERT YBARRA, JR.,
Appellant, Case No. 52167

VS.

E.K. McDANIEL, Warden, et al.

Respondents.

N’ N N’ N N N N N N N N

REQUEST FOR EXTENSION OF TIME WITHIN WHICH TO FILE
A PETITION FOR REHEARING

Robert Ybarra, Jr., through counsel, requests an extension of time of thirty (30) days
within which to file a Petition for Rehearing, to and including April 20, 2011.
This motion is based on Nev. R. App. P. 26(b). No previous request for an extension of
time has been made.
Dated this 21st day of March, 2011.
Respectfully submitted,

FRANNY A. FORSMAN
Federal Public Defender

Michael Pescetta

Nevada Bar No. 2347

Assistant Federal Public Defender
411 E. Bonneville Ave., Suite 250
Las Vegas, Nevada 89101

(702) 388-6577

Attorneys for Appellant

Docket 52167 Document 2011-08655
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DECLARATION

Michael Pescetta declares are follows:

1. I am an attorney at law, admitted to the practice in the State of Nevada, employed
as an Assistant Federal Public Defender in the Capital Habeas Unit of the Federal Public
Defender. The Federal Public Defender is counsel for the appellant, Robert Ybarra, in this
matter

2. In the week after this Court’s March 3, 2011 opinion, I was in Washington D.C.
on budget issues relating to the administration of the Capital Habeas Unit where I am the unit
chief. Like all government agencies, at all levels of government, we face serious budget
difficulties which can only be resolved with time consuming effort. To that end, I along with
the Federal Defender, Franny Forsman, and both the Defenders and CHU supervisors from units
all over the country met in Washington D.C. to discuss these issues. Including travel, the who
process consumed three days, March 9-11.

3. OnMarch 14 and 15,1 was again involved in administrative issues with the Capital
Habeas Unit. I assisted during this same time period with preparation for a hearing in Williams
v. Bodo, No. 2:04-cv-01620-KJD-LRL. I was also required to assist panel counsel in the drafting
of a petition for writ for writ of certiorari to be filed in the United States Supreme Court.

6. My future obligations include a mandatory attendance at a Capital Habeas Unit
Conference from April 6-8. I am also supervising the preparation of an opening brief in the

Ninth Circuit in Bejarano v. McDaniel, No. 11-99000, due the same week as the Capital Habeas

Unit conference. I am also supervising the arguments to be presented in a case involving the
practice of staying federal proceedings for abatement to the state courts and the standards to be

employed in deciding that issue in Blake v. McDaniel, No. 3:09-cv-0327-RCJ-RAM and, in the

week of April 11, we have to file a supplemental brief in the Eighth Judicial District in Adams
v. State, No. C069704, and a supplemental reply brief in the Ninth Circuit in Mr. Ybarra’s
currently pending federal challenge to his conviction.

7. We are working on Mr. Ybarra’s motion for rehearing. As this was the first case

to apply the standards of Atkins v. Virginia, 536 U.S. 335 (2002) and NRS 174.098, there are
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important issues raised by this Court’s March 3, 2011 opinion that need to be addressed
thoroughly. We ask the Court for an additional thirty (30) days to make certain these important
issues are adequately presented. This request is made to insure the provision of competent
assistance to Mr. Ybarra, Nev. R. Prof. Conduct 1.1, and not solely for the purpose of delay or
for any other improper purpose.

8.  Ideclare under penalty of perjury that the foregoing is true and correct and that this

declaration was executed on March 21, 2011 in Las Vegas, Nevada.

Michael Pescetta
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CERTIFICATE OF SERVICE

I hereby certify that this document was filed electronically with the Nevada Supreme
Court on the 21st day of March, 2011. Electronic Service of the foregoing REQUEST FOR
EXTENSION OF TIME WITHIN WHICH TO FILE A PETITION FOR REHEARING shall

be made in accordance with the Master Service List as follows:

White Pine County District Attorney’s Office
801 Clark Street, Suite 3
Ely, Nevada 89301

and

Catherine Cortez Masto
Attorney General

Robert E. Wieland

Senior Deputy Attorney General
5420 Kietzke Lane, Suite 202
Reno, Nevada 89511

Jeremy Kip
An Employee of the Federal Public Defender




