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IN THE SUPREME COURT OF THE STATE OF NEVADA

* * * * * * * * * *

ROBERT YBARRA, JR., )
)

Appellant, ) Case No. 52167
)

vs. )
)
)

E.K. McDANIEL, Warden, et al. )
)

Respondents. )
_______________________________________)

REQUEST FOR EXTENSION OF TIME WITHIN WHICH TO FILE 
A PETITION FOR REHEARING (Second Request)

Robert Ybarra, Jr., through counsel, requests an extension of time of one week within

which to file a Petition for Rehearing, to and including April 27, 2011.  

This motion is based on Nev. R. App. P. 26(b).  One  previous request for an extension

of time was requested and granted..  

Dated this 20th day of April, 2011.

Respectfully submitted,

FRANNY A. FORSMAN
Federal Public Defender

Michael Pescetta 
Nevada Bar No. 2347
Assistant Federal Public Defender
411 E. Bonneville Ave., Suite 250
Las Vegas, Nevada 89101
(702) 388-6577

Attorneys for Appellant 
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DECLARATION 

Michael Pescetta declares are follows:

1. I am an attorney at law, admitted to the practice in the State of Nevada, employed

as an Assistant Federal Public Defender in the Capital Habeas Unit of the Federal Public

Defender.  The Federal Public Defender is counsel for the appellant, Robert Ybarra, in this

matter

2. Mike Charlton has assisted me in the litigation of Mr. Ybarra’s Atkins claim and

the drafting of the motion for rehearing.  While he needs only one more day to complete a draft

of the motion for rehearing, I have had no opportunity to review the document and, as I am  Mr.

Ybarra’s long standing counsel of record, both of us believe that I should review the motion for

rehearing  before it is filed.

3. Both of us have found ourselves having to work on other issues since we asked

the first extension.  I have been assisting in the development and filings in other cases (Vanisi

v. McDaniel, Case No. 3:10-cv-00448-RLH-VPC, in the federal District Court on April 18,

2011; Weber v. McDaniel, Case No. 3:11-cv-0104 PMP-RAM, currently being investigated.). 

Both of us were called upon on April 7, 2011 to respond to a legislative inquiry about proposed

legislation in the Nevada Legislature.  Mr. Charlton filed a motion for reconsideration in the case

of Echavarria v. State of Nevada Case Nos. 51042 and 52358, and has been developing the case

of Robert Byford for filing in the United States District Court. 

4. We are working on Mr. Ybarra’s motion for rehearing.  As this was the first case

to apply the standards of Atkins v. Virginia, 536 U.S. 335 (2002) and NRS 174.098, there are

important issues raised by this Court’s March 3, 2011 opinion that need to be addressed

thoroughly.  We ask the Court for an additional week to and including April 27, 2011, to make

certain these important issues are adequately presented.  This request is made to insure the

provision of competent assistance to Mr. Ybarra, Nev. R. Prof. Conduct 1.1, and not solely for

the purpose of delay or for any other improper purpose.  

///

///
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I declare under penalty of perjury that the foregoing is true and correct and that this

declaration was executed on April 20, 2011 in Las Vegas, Nevada. 

Michael Pescetta
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CERTIFICATE OF SERVICE

I hereby certify that this document was filed electronically with the Nevada Supreme

Court on the 20th day of April, 2011.  Electronic Service of the foregoing REQUEST FOR

EXTENSION OF TIME WITHIN WHICH TO FILE A PETITION FOR REHEARING (Second

Request) shall be made in accordance with the Master Service List as follows:

White Pine County District Attorney’s Office
801 Clark Street, Suite 3
Ely, Nevada 89301

and

Catherine Cortez Masto
Attorney General
Robert E. Wieland
Senior Deputy Attorney General
5420 Kietzke Lane, Suite 202
Reno, Nevada 89511

Jeremy Kip
An Employee of the Federal Public Defender
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