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Scotlund Vaile

PO Box 727 ,
Kenwood, CA 95452
(707) 833-2350

Plaintiff in Proper Person

IN THE SUPREME COURT OF THE STATE OF NEVADA

ROBERT SCOTLUND VAILE,
Supreme Court Case No:

Petitioner, - |District Court Case No: 98D230385
VSs.

THE EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF
NEVADA, IN AND FOR THE
COUNTY OF CLARK, AND THE
HONORABLE CHERYL B. MOSS,
DISTRICT JUDGE, FAMILY COURT
DIVISION,

Respondents.

CERTIFICATE OF SERVICE

Petitioner R. Scotlund Vaile hereby certifies that a true and correct copy of

the following documents with attached exhibits were served

1) Petition for Writ of Mandamus Pursuant to Nevada Rules of Appellate
Procedure Rule 21

2) Emergency Motion to Expedite Supreme Court Review of Petition for
Writ of Mandamus
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3) Affidavit of R. Scotlund Vaile in Support of Writ of Mandamus Pursuant
to Nevada Rules of Appellate Procedure Rule 21

4) Affidavit of R. Scotlund Vaile in Support of Emergency Motion to

Expedite Review of Petition for a Writ of Mandamus

by depositing the same in the U.S. Mail at San Francisco, California in a

sealed envelope, first-class postage pre-paid and addressed as follows:

Marshal S. Willick
Willick Law Group

- 3591 E. Bonanza Road, Suite 200
Las Vegas, NV §9110-2101
Attorneys for Defendant Respondent

Honorable Cheryl B. Moss
Eighth Judicial District Court
Family Division

601 North Pecos Road

Las Vegas, NV 89101-2408

Dated this 13" day of August, 2008.

-

R. Scotlund Vaile

PO Box 727

Kenwood, CA 95452
(707) 833-2350

Plaintiff in Proper Person




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

oG IN AL

| FILED
Scotlund Vaile

PO Box 727 AUG 1 4 2008
Kenwood, CA 95452 TRAGA Lo
(707) 833-2350 oL 0

Plaintiff in Proper Person CHIEF DEFUTY CLERK

IN THE SUPREME COURT OF THE STATE OF NEVADA

ROBERT SCOTLUND VAILE,
Supreme Court Case No: j "27217[6/

Petitioner, District Court Case No: 98D230385

VS.

THE EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF
NEVADA, IN AND FOR THE
COUNTY OF CLARK, AND THE
HONORABLE CHERYL B. MOSS,
DISTRICT JUDGE, FAMILY COURT
DIVISION,

Respondents.

PETITION FOR WRIT OF MANDAMUS PURSUANT TO NEVADA
RULES OF APPELLATE PROCEDURE RULE 21

I. StatEMENT OF THE FACTS:

1. In April, 2002, this Court held that “the district court did not have

personal jurisdiction over either party, nor did it have subject matter

AUG 74 2008

TRAGIE K. LINDEMAN =
CLERK OF SUPREME COURT _°
DEPUTY CLERK

ﬂf '2 /
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decree,” and furthermore that “[a]s neither the children nor the parents
have ever lived here or have a significant relationship with Nevada,
virtually no information is available in this state to even arguably
create jurisdiction ....” Vaile v. Eighth Judicial Dist. Court, 118 Nev.
262, 268, 275 (Nev. 2002). Despite this Court's holding on lack of
jurisdiction, the lower court has continued to assert jurisdiction over

the parties in this case over the objections of Plaintiff, Mr. Vaile.

. In November 2007, four years after Defendant Porsboll testified under

oath that the child support provision of the parties' agreement had
been nullified by this Court's April 2002 opinion, Defendant asserted
that the district court had continuing and exclusive jurisdiction of this
matter. She requested the district court to retroactively establish a
child support arrearage dating back to the date of divorce in 1998, and

to reduce said arrears to a sum certain.!

. The instant Petition for Writ of Mandamus relates to the correct

amount of penalties under NRS 125B.095 that Mr. Vaile, as the Non-
Custodial Parent, shall owe in the event that the exercise of
jurisdiction and the establishment of a retroactive child support
arrearage is upheld by this Court. The matter of penalties is the

subject of continued hearings and filings in this case.

. Defendant Porsboll claimed that penalties should be calculated

according to the formulations of a commercial software program
called the Marshal Law Program or “MLAW?” program. This

- program has been marketed and sold to attorneys in the state of

Nevada for more than ten years through Marshal Willick and the

Willick Law Group. (See attached Exhibit C-2).

' The court has not yet signed a final order after reconsidering these matters.

-2
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5. Plaintiff Vaile asserted that, in the event that jurisdiction is proper and

that retroactive arrearage calculations are allowed, child support
penalties should be calculated pursuant to NRS 125B.095. The

MLAW program calculates child support in contravention to the

‘State's method for calculating penalties under NRS 125B.095.
. On July 9, 2008, the Attorney General's Office filed a Friend of the

Court Brief with the lower court wherein Deputy Attorney General
Donald W. Winne explained how the State of Nevada interprets and
calculates child support penalties pursuant to NRS 125B.095 and the
legislative history supporting the State's interpretation of the statute.
Mr. Winne also explained that the MLAW program had been
considered by the State and rejected because it calculated child
support pénalties contrary to NRS 125B.095. (See attached Exhibit
C-1).

. The MLAW program calculates Mr. Vaile's child support penalties in

an amount more than $40,000 greater than the State's calculations
performed by the method endorsed by the Attorney General and used
by all the District Attorney's offices throughout the state.

. On June 30, 2008, the software's creator and vendor, Marshal S.

Willick, provided evidence, via a letter to the court, regarding his
interpretation of the legislative history of the statute and also
information on the creation and operation of the MLAW Program.
This letter was subsequently made a part of the record. (See attached
Exhibit C-2).

. In addition, Mr. Willick appeared in court at a hearing on July 11,

2008, wherein he insisted on elaborating on his version of the

legislative history of NRS 125B.095, his first-hand involvement in

-3




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

that legislative history, and his interpretation of NRS 125B.095. Mr.
Willick then provided testimony regarding the internal operations of
his software program. Mr. Willick defended his program against the
Attorney General's explanation by asserting that “[Mr. Winne's] facts
and his logic are just wrong.” (July 11, 2008 Hearing Transcript at
9:19:16).

10.In addition to Mr. Willick, the Clark County DA, Ed Ewert, also
provided testimony to the court on July 11, 2008, pursuant to a June
11, 2008 order by Judge Moss. Mr. Ewert reaffirmed the AG's
interpretation of the Nevada statute in question. (See Minutes from
Hearing attached as Exhibit A).

11.Plaintiff Scotlund Vaile, through his counsel, Greta Muirhead, who
appeared at the July 11, 2008 hearing in an unbundled capacity,
repeatedly requested that Mr. Willick be sworn in before providing
testimony, which would allow for pointed questioning and cross-
examination. Judge Moss refused these requests, over Ms. Muirhead's|
repeated objections. (See July 11, 2008 Hearing Transcript at
9:14:53, 9:28:25, 9:29:11).

12.No other witness, other than vendor Willick, provided testimony or
evidence to the court to support the software program's method of

calculating child support penalties.

13.During the July 11, 2008 hearing, the court indicated that it was taking

the matter under advisement.

14.The software creator and vendor of the MLAW program,
Marshal S. Willick and his firm, the Willick Law Group,

represent the Defendant in the present action.
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15.0n July 21, 2008, Mr. Vaile's attorney filed a Motion to Disqualify

Marshal Willick and the Willick Law Group as counsel of record for

Defendant, based on Nevada Rules of Professional Conduct 3.7,

which provides that an attorney . . . shall not act as advocate at a trial
in which the lawyer is likely to be a necessary witness. . . .” (See
attached Exhibit C). |

16.In a hearing on July 24, 2008, Judge Cheryl B. Moss declined to

disqualify Mr. Willick or the Willick Law Group as attorney of record
for Ms. Porsboll, and refused to classify the only information she
received in support of the MLAW calculations as “evidence” or
“testimony.” Judge Moss awarded $2,000.00 in attorney's fees and
costs to the Willick Law Group for having to defend the Motion to
Disqualify. (See Minutes from July 24, 2008 Hearing, attached as
Exhibit B).

II. STATEMENT OF THE ISSUE:

May a software vendor, acting on his own behalf and providing

the sole witness testimony and evidence based on firsthand
knowledge of his computer software program and the legislative
history of NRS 125B.095 in a child support penalties action, also
act as Defendant's attorney in the same case?

Answer: NO.

Effective May 1, 2006, the Nevada Rules of Professional Conduct, Rule
3.7(a) states the following:

(a) A lawyer shall not act as advocate at a trial in which the
lawyer is likely to be a necessary witness unless:

(1) The testimony relates to an uncontested issue;
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(2) The testimony relates to the nature and value of legal
services rendered in the case; or

(3) Disqualification of the lawyer would work substantial
hardship on the client.

In opposition to Plaintiff Vaile's Motion to Disqualify Mr. Willick and the
Willick Law Group from further representation of Defendant Porsboll, her
counsel in no way downplayed the evidentiary role Mr. Willick filled on this
matter. Counsel stated:

Since Mr. Willick designed the program, he was best suited to answer
any questions the Court had concerning the program's operation.
Additionally, Mr. Willick was present during the 2003 legislative
hearings on possible changes to NRS 125B.095. His historical

perspective on those hearings was helpful to the Court on legislative
intent but was in no way testimony.>

In short, Defendant concedes Mr. Willick's input, but claims the information
was not testimonial or evidentiary in nature. Neither Defendant's counsel nor the
court addressed how the Defendant could possibly fulfill her burden, whether of
proof or to refute,’ if neither Mr. Willick's letter nor his explication to the court -
concerning the MLAW program are evidence at all, since they were the only
information presented by Defendant to support her position. Under Mr. Willick's
theory, Mr. Vaile would be the only party to present evidence on the matter, and
the court would necessarily have to direct the outcome in his favor. Mr. Willick's

assertion is not only incorrect, but it is also contrary to his client's interests who

? Opposition to “Motion to Disqualify Marshal Willick and the Willick Law Group as
Attorneys of Record Pursuant to Rules of Professional Conduct 3.7 and Countermotion
Jor Disqualification of Greta Muirhead as Attorney of Record, for Fees, and for Sanctions
Against Both Ms. Muirhead and Her Client, 2-3, attached as Exhibit D.

* Mr. Vaile asserts that Defendant has the burden of proof since Defendant seeks to
depart from the State's calculation methodology. Even if this assertion is incorrect, under
Defendant's theory, she has presented nothing to rebut Mr. Vaile's proof that the MLAW
calculations are incorrect based on the testimony and documentary evidence from State
sources.

——
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would presumably benefit from evidence to support her position. Mr. Willick's
claim to the contrary was made to avoid one ethical rule prohibiting dual
advocate-witness roles, only to violate another which prohibits conflicts of

interest between advocate and client.

Defendant's theory regarding evidence is flawed. One cannot avoid
violation of the State's ethical rule by simply claiming that the firsthand
knowledge provided to the court to guide its decision-making shall be termed
something other than “evidence.” Evidence* is anything that “tends to prove or
disprove the existence of an alleged fact.” Black's Law Dictiondry (8th ed. 2004).
In this case, the intent of Willick's evidence was to convince the court that his
interpretation of penalties as calculated by his MLAW program is correct, and
that the State's is incorrect. An attorney who provides evidence to the tribunal
while at the same time purporting to advocate for a client, violates the

professional rule.

Counsel for Defendant's alternative theory against disqualification was that
“even if it was or could be testimony, under DiMartino he should still not be
disqualified.”® In short, the argument is that DiMartino v. Eighth Judicial
District,® creates an exception to imposition of this ethical rule. In DiMartino,
one party added opposing counsel's name to a witness list after filing an amended
complaint and simultaneously filed a Motion to Disqualify this counsel. The
facts in the DiMartino case are inapposite to the facts in the present situation.
Plaintiff Vaile did not ask Mr. Willick to testify, instead Mr. Willick insisted on

testifying over continual objections by Mr. Vaile's attorney. It was Mr. Willick

* "Evidence is any matter of fact which is furnished to a legal tribunal, otherwise than by
reasoning or a reference to what is noticed without proof, as the basis of inference in
ascertaining some other matter of fact." James B. Thayer, Presumptions and the Law of
Evidence, 3 Harv. L. Rev. 141, 142 (1889).

* Opposition, 4, Exhibit D.

¢ 119 Nev. 119, 66P.3d 945 (2003).
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who claimed especial insight into the legislative history of this case, superior to
that of the State, and it was Mr. Willick who claimed to be inventor and owner of
the software in question. He cannot now be heard to complain that his
evidentiary role was caused by Mr. Vaile, or that the ethical rules do not apply to

him.

In DiMartino, this Court held that a witness-advocate “may not appear in
any situation requiring the lawyer to argue his own veracity to a court or other
body, whether in a hearing on a preliminary motion, an appeal or other

proceeding.””

Not only is Mr. Willick his own self-appointed star witness on this
issue, he is the only witness for Defendant on this issue. His own veracity and
that of his firm, due to their business venture into financial software, is certainly
at issue because of the tremendous legal, financial, and reputational fallout that
may result from adjudication of this issue. Mr. Willick's advocacy in favor of

acceptance of the MLAW calculations benefit him much more than his client.

Mr. Willick's veracity is also at issue for additional reasons. Mr. Willick's
billing statements revealed that his firm takes 40% of all payments Mr. Vaile
makes in support of his children, and redirects them to the Willick Law Group as
payment of attorneys fees. Presumably, this contingent collection charge also
applies to the $40,000+ overage that Mr. Willick seeks to collect in penalties
from Mr. Vaile under the faulty MLAW calculations.

Mr. Willick has not only become a necessary witness in this case undér PRC
3.7, he has become the Defendant's only witness on this matter, and a witness
immune from cross-examination. There is no dispute that information Mr.
Willick provided to the court relates to a contested issue of significance, and that
the subject matter of the testimony and documentary evidence does not relate to

the nature and value of legal services, as those terms are used in PRC 3.7.

7 Id. at 122 (emphasis added).
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While Defendant may claim that a hardship would inure to Defendant
Porsboll if Mr. Willick and the Willick Law Group were disqualified, this claim ig
belied by Mr. Willick's own proclamations that the country of Norway (not Ms.
Porsboll) actually hired him and paid him over $40,000 to fund the underlying
custody dispute. Furthermore Mr. Willick has stated that there is “no special
ability or knowledge or expertise that [is] required ... to take this child support

‘arrears case....” and that this issue requires qualifications that “a thousand other

attorneys in this state” could provide.® If these statements are true, then surely
Defendant Porsboll would incur no hardship by hiring an attorney who is not a

necessary witness in this case to address this simple matter.

In the present case, Mr. Willick chose to become a witness-advocate by
testifying about the MLAW Program and his personal interactions with the
formation of the legislation at issue. Unlike DiMartino, neither Mr. Vaile nor his
attorney placed Mr. Willick on any witness list nor did they subpoena or call for
his testimony. Mr. Willick chose to put himself in the forefront of this
controversy. In so doing, he should have withdrawn as Ms. Porsboll's attorney
when he became the witness-advocate and his personal interests superseded those
of his client. Instead, he has voraciously fought to defend the MLAW program hef
created, and in so doing, became the epitome of the witness-advocate that the
Rules of Professional Conduct in Nevada prohibit.

III. Neckessity ForR WRIT OF MANDAMUS

While the matters of lack of jurisdiction, retroactive modification of child
support agreement, and the corréct interpretation of NRS 125B.095 can wait for
the normal course of appeals, the issue of the disqualification of Marshal Willick,
Esq. and the Willick Law Group cannot wait for appeal. The issue of penalty

calculations is currently pending before the lower court. Because of Mr. Willick's

* See Willick's Bar Complaint against Greta Muirhead, attached as Exhibit C-4.

-G
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dual roles as both attorney and witness, Mr. Vaile has been prevented from
questioning Defendant's evidence or from cross-examining Defendant's only
witness on this matter. Resolution of this issue is necessafy to prevent
irreversible prejudice to Mr. Vaile and the perpetuation of a clear violation of the

ethical and evidentiary rules.

The issue before the lower court has significant consequences for both
software vendor Willick, the State of Nevada, and non-custodial parents
throughout the state. If the Attorney General's methods of calculation are correct
and MLAW is flawed, the software vendor and his firm face potential product
liability actions, warranty and/or restitution claims, public humiliation, and
significant economic detriment. On the other hand, if the State's interpretation of
the statute is incorrect, then parties all over the state affected by the incorrect
calculation of penalties by the State's child support agencies may potentially seek
modification or other legal recourse, while the State struggles to create programs
to accommodate a new interpretation of the law. The significance of the issues

demands careful adherence to both evidentiary and ethical rules.

Since the issue of whether the software vendor with his own vested interest
in the outcome of the litigation may perform the dual roles of advocate for
Defendant and necessary witness may not be adequately addressed after the fact
on appeal, it is the necessary subject of this Court's mandamus power to correct at
this stage of the proceedings. Accordingly, we request this Court to issue a writ
of mandamus directing the lower court to disqualify Mr. Willick and the Willick
Law Group from further representation of Defendant Porsboll.

IV. ConcrLusioN

Based upon the facts and argument presented above, Petitioner respectfully

requests that the Writ of Mandamus be Issued and that this Honorable Court issue|

an order directing the Honorable Cheryl B. Moss to enter orders disqualifying

-10-
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Marshal Willick and the Willick Law Group from representation of Defendant

Porsboll below and vacating the order awarding $2,000.00 in attorney's fees and

costs to the Willick Law Group.

Respectfully submitted this 13™ day of August, 2008.

-11-
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/ R. Scotlund Vaile
PO Box 727
Kenwood, CA 95452
(707) 833-2350
Plaintiff in Proper Person
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Scotlund Vaile

PO Box 727

Kenwood, CA 95452
(707) 833-2350

Plaintiff in Proper Person

IN THE SUPREME COURT OF THE STATE OF NEVADA

ROBERT SCOTLUND VAILE,
Petitioner,
VS.

THE EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF
NEVADA, IN AND FOR THE
COUNTY OF CLARK, AND THE
HONORABLE CHERYL B. MOSS,
DISTRICT JUDGE, FAMILY COURT
DIVISION,

Respondents.

Supreme Court Case No:
District Court Case No: 98D230385

PETITION FOR WRIT OF MANDAMUS PURSUANT TO NEVADA
RULES OF APPELLATE PROCEDURE RULE 21

APPENDIX OF EXHIBITS
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100 North Carson Street
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Attorney for State of Nevada,
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DISTRICT COURT
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The Stete of Nevada, Division of Weltars and Supportive Services, Child Support
Enforcement Program (CSEP), by and through counsel, CATHERINE CORTEZ MASTO,
Attomey General, and Senlor Deputy Attormey General, Don Winne, hereby files this Friend of
the Court Brief. This brief is based on the sttached Points and Authorities as well as all the

pleadings and papers on file herein.
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POINTS AND AUTHORITIES

This pleading is being filed solely for the purpose of ensuring this Court receives first
hand the position of CSEP on theis interpretation of NRS 1258.095. |
Backaround _
CSEP is a fedesally funded program created under Title IV-D of the Social Security
Act and codified in 42 USC § 666 et. seq. CSEP is required to meet these requirements fo
obtain federal funding for both CSEP and the state’s Temporary Assistance for Needy
Familles Program (TANF).! CSEP is overseen and audited by the Federal Office of Child
Support Enforcement (OCSE) for compliance with these requirements. CSEP contracts with
various District Attomeys’ Offices (DAs) throughout the state to provide child support services
as requited under OCSE. meDAsﬂialpmidechidsuppanmicesaspaﬂofmispmgram
are required by this contract to follow the position of CSEP in the calculation of penaities.
| OCSE holds CSEP responsible for child support compliance and therefore CSEP controls that
program on that basis.
The 2003 Legisiature advised CSEP fo implement penalties as part of the collection of
1 child support in connection with CSEP’s pasticipation in the federal chikl support enforcement
program. mcsepmbmmmmmammummmme
in NRS 125B.095 ambiguous and requested a fegal opinion on the interpretation of NRS
126B.005. CSEP obtained an opinion from the Atiorney General's Office and proceeded to
| pass regulations on the implementation of penalties as part of the collection of child support.
A copy of that opinion is attached and incorporated herein by this reference as Exhibit 1. The
| opinion inciudes a full legal analysis of the statutory inferpretation of NRS 1258.005. Mr.
23 j Willick participated in the workshops for these reguiations and expressed his position on NRS
24 11125B.085. Mr. Willick's position ran counter to that of CSEP, legisiative history of the statute,
25 ] and the current emphasis by OCSE on child support arrears management.?
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In January 2005, CSEP passed regulaions based on its interpretation of)
NRS 1258.085, a copy of regutation 6815 is aftached hereto and incorporated herein by this
reference as Exhibit 2. Mr. Willick offered 10 share the source code® of his program in an
effort to persuade CSEP to use it in programming penalties for the program. CSEP's federal
requirements for collection and distribution of child support payments conained in 42 USC
§ 686 el. seq. rendered Mr. Willick's program source code useless to CSEP. Finally, CSEP’s
position, then and now, is that Willick's position runs counter to the legislative history of the
statute. |

CSEP worked with another DA to introduce AB473 in the 2005 Legislature to comect
the ambiguity of NRS 125B.095 and deal with penafly issues where a late payment was not
the fault of the non-custodial parent (NCP). The Legisiature heard testimony from all sides,
' including Mr. Wilick. CSEP informed the 2005 Legisiature of CSEP's regulation and position
on NRS 125B.095. The Legistature ultimately took no action on the clarifying language, but
did pass the penalty exception language proposed in the bill. The bottom line is the
Legisiature left in piace the status quo knowing CSEP would operate under their position.

: Is the statute ambiguous?

Yes, the statue is imprecise and open 1o interpretation and therefore is subject to
interpretation based on legisiative history. See Exhibit 1 for a compiete legal analysis on this
point. Mr. Willick sdmitted this in his June 30, 2008 lefter to the Court on page 8. Mr.
Willick's position is the language in the stalute supports his position, However, If the language
is open to interpretation the law is clear that legistative history controls.

Yoes the Jenislative history support CSEP’s position?

Yes, the legislative history of AB 504° from the 1993 Legislature supports the one time
;pmaltybnmisudmmtypamm. The Attomey General's Opinion references in detall
that throughout the legisiative history there are statements that confim it was intended as a
one time penalty versis an angoing Inferest charge as proposed by Mr. Willick. See Exhibit 1.
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3 This is the programeming computes code that runs the calculations in his Mershal Law computer program.
i-mmmme'mmmmm.smmmmmsmmw
The legisiative history can be accessed at jyfin:f\wvw Jog stote nv us/ichire: GOMARG D¢
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| Mr. Widlick, to date, falls to offer any legisiative history that supports his position. Mr. Willick
aﬂudeshhis.luneﬁﬂ.mebthecwnthdhehadsomemmmnbaﬁonwiﬂl
ChaumanSaderonmisbi«. However, Chairman Sader never mentions on the record any
contact with Mr. Willick. Chairman Sader also never makes any statements on the record that
suppart Mr. Willick's position on the application of penalfies assessed on missed child support
payments.  Chairman Sader did state he was concemned with charging interest on the lats
payment of child support since there aiready was an interest provision in another bil®. in fact,
based on all the comments contained in the record, the intent of the legislation clearty
supporis CSEP's position that the NCP is encouraged 1o pay curent monthly payments within
the month they are due or a one time late penalty will be charged for fallure 1o pay the current
| child support obligation in full within the month it is due.
First, Mr. Willick argues that because the 2005 Legislature failed to adopt the new
| language proposed by AB473 that it agreed with his position”. If that was true why would it
/| alow CSEP to continue with its regulation and policies which clearly fly in the face of Mr.
Willick's position? The only certain supposition that can be drawn from the Legislature’s
inaction on the comecdiive language of the bill is that it wanted to maintain the status quo.
§i Finally, Slerra Pac. Power Co. v. Department of Taxafion, 96 Nev. 285, 298, 607 P.2d 1147
(1960) states: “legisiative acquiescence to the agency’s reasonable inferpretation indicates
| that the inferpretation is consistent with legisiative intent.” The Legisiature specifically knew of
| CSEP's intorpretation of NRS 1258.085 and 100k no action to change the law or the
Second, Mr. Willick argues that his position is comect because no person or court has
chalienged his position or his program. This is a specious argument. in reality, Mr. Willick's
|| statement only proves that until Ms. Muirhead raised the issue, no person fo date has been
;abheu>cmmnmtﬁhedbu.ﬂnnlnthb State there currently exist two ways of calculating

|
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} © Beu Legislative Counsel Buresir's Stmmary of Legisiation on AB 604, page 69 on the discussion betwsen

[ AB 604 and SB 208. Chairman Sader specifically siafes AB 604 was changed to deal with penalty and the two
| * The iegisiative history is not online et this point. However, if requested | can file 3 supplement that would

| inciude this history ¥ the Court deems i neceasary fo the resoiution of this ssue.
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penalties for the purposes of child support enforcement. if that argument were to stand then
CSEPsposubnis‘pmasvaﬁdbeeausempersonorwunhaschdbngedCSEPsmsﬁbn
or calculation.

Third, Mr. Willick counters that CSEP's position charges the NCP more than his
program does based on the “per annum" reference in statute. Yes, the 10% penalty as
applied on a monthly basisismnreﬂlanmas.a?a% calculation using a “per annum® theory.
Howewel.CSEPwamsbmakeihepolntupmm&leNCPneedstopayaﬂofhisohild
support on time. When families cannot count on those monthly payments, especially in these
hard times, they suffer damaging financial effects. GSEP knows based on the legislative
history, that this is what the Legislature intended because it refers to the same one time
|| penalties sveryone is subject to when they are late paying their other bills. Therefore, just as
a business charges foes for late payments, the late penalty on an overdue child support
payment wars never intanded 1o be an ongoing interest cajculation untll the sum is paid.

Mr. Willick's program continues caiculating 10% percent on the total missed payments
just fike an addtional interest caiculation on the totsl anrears. Therefore, in any given year of
12 monthe of missed payments, the NCP is charged interest on the missed payments under a
NRS 99.040 celculation and a 10% interest applied under Willick's position of NRS 1258.005°,
and hence, the atatoment contained in the Opinion reganding double interest. The studies
teferonced in fooinote 2 demonstiate that such Infarest assessments disproportionately
impact low income NCPs. This leads o another concern about the unequal treaiment of
NCPs in this State where, depending on who calculales penaliies, NCPs in the same
| representative class will be treated differently on the penalties they will be required to pay.

Finally, cs@bmmemmme.
and disbucsement of child support under federal and state statutes. CSEP is responsible for
promuigating reguiations pursuant fo NRS 426,365 fo carty out the functions stated in the last|
sentence. The statutes that CSEP is required o deal with include NRS 1258.085 which
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1| In an example of $100manth nat peid for one year. Wilick's posiion would require the NCP to pay $120 in
panalies. CSEP would require NCP o pay $120. Now extend that out again another year and Willick would
chargs 5240 at the ond of the second year for a tutal of $380 and CSEP would charge $120 for afotal of $240,
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specifically mentions enforcement by CSEP. Therefore, any regulation passed by CSEP is,
by taw, given deference in the promwigation and enforcement of those regulations, as well as

-

also Cable v. Stafe ex rel. its Employers Insurance Company of Nevada, 122 Nev. 120, 127
P.3d 528, 532 (2006) (Further, the statutory intempretation of a coordinate governmental
branch or an agency . . . is entitled to deference.) CSEP’s reguiation that interprets NRS
| 1258.085 cannot be overturned without a finding of arbitrary or capricious action on the part of
CSEP. The ability of anyone to prove this point woukl be difficult at best given the legisiative
| history already discussed herein. Furthermore, since CSEP is not joined as part of this case
and is only appearing as a Friend of the Court to inform the Court of its position, the Court has
i no abliity to set aside CSEP's regulation.
Conclusion
In summary, NRS 125B.085 is ambiguous. When a statue is smbiguous, case law
~mummmmwmmmmfymmmmmgunynmm Yes.
{ the “per annum” mdmmmmmmmnmmmﬁtmebgmaﬁve
H history or any of the other statutory uses of the phrase “per annum.” The application of the
“per annum® did not create the axira Incentive for the NCP 1o timely pay in full the monthly
fchild support payment. A 10% penalty on the monthly child suppert payment will be a
proportional penalty that the Legisiature intended to get the attention of the NCP on a monthly
| basis rather than an end-of-year basis. Finally, CSEP's position gives effect fo the clear
 legistative intent of the statute, is cormectly linked to implemanting the policy of promoting
22 || prompt child support payments within the month i is due, and is equally proportional in its
23 || application of penalizing low income and high income NCPs based on their child support
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CSEP's interpretation of the statute. See Ofiver v. Spitz. 76 Nev. 5, 346 P.2d 156 (1960); and|
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AFFIRMATION
Pursuant to NRS 239B.030
The undersigned does hereby affirm that this document does not contain the personal
information of any person.
DATED this_J___ day of July 2008.

CATHERINE CORTEZ MASTO
Attorney General

Senior Deputy Attomey General

By.




Jul 09 08 11:12a Greta G. Muirhead

e O R v R W N

10
1l
12
13
14
15
16
17
18
19

21

23
M
25
26
27
28

(702) 434-6033 p-8

_, 7024863871 LVATTY GENERAL NV ATTORNEY GENERAL 10:27:15am.  07-03-2008 818
! CERTIFICATE OF SERVICE

1 hereby certify that | am an employee of the Office of the Attomey General and that on
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Marshal Witlick -

3591 E. Bonanza Road Ste 200
Las , Nevada §9110

Fax: (702) 438-5311

Greta Muirhead
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June 30, 2008

Hon. Cheryl Moss

Eighth Judicial District Court
Family Division

601 North Pecos Road

Las Vegas, Nevada 89101-2408

Re: - Vaile v. Porsboll (Vaile), Case No. 98D230385D
Response as Requested by Court

{

Dear Judge Moss:

Leonard Fowler of this office has relayed to me that this Court has requested a response from us to
Ms. Muirthead’s unsolicited and ex parte letter dated June 23, in which she asks the Court to involve
not just the District Attorney’s Office, but the Attorney General’s Office, in her quixotic quest to find
some fault with the interest and penalty calculations performed by the Marshal law Arrearage
Calculator. Specifically, she asks to have the A.G.’s office “file an Amicus Curie [sic] Brief for this

Court describing how the State interprets NRS 125B.095.”

Frankly, we have no desire to litigate or to readdress a discussion and determination that was made
by all concerned agencies and parties years ago — and which found the program flawless.
Nevertheless, as you have requested we respond to Ms. Muirhead’s letter, we fumnish this response,
at our own cost (since neither Scotlund nor Ms. Muithead have — yet — been made to post a bond to

secure their waste of ourtime and money).
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'For the record, we do so under protest, since neither Scotlund nor Ms. Muirhead have achieved
Rooney' grounds of making a prima facie case for believing that they have any idea what they are
talking about. And in case the point is too subtle — they don’t.

L A TRIP DOWN MEMORY LANE

Reacting to the hyper-inflation that raged periodically in the 1970s, the Nevada Legislature amended
the legal rate of judgment interest statute — NRS 17.130(2) (along with NRS 99.040(1), governing
contracts) multiple times, and always “behind the curve™ of whatever was happening in the economy,
since the Legislature met only every two years.

In 1987, the Legislature decided to have the legal interest rate “float,” self-adjusting every six
months to the prime rate at the largest bank in Nevada, plus 2%. The legislation was devoid of
details as to precisely how such calculations were to be done, some of which were supplied by
Nevada Supreme Court decisions before and after the statutory change.

Unfortunately, the cases were not much studied by the Bar or their hired experts. Most lawyers
simply ignored interest, and most accountants applied “generally accepted accounting principles”
when they were hired to do such calculations — even when such principles directly conflicted with
the controlling case law (which, of course, the accountants had never read).

This led to enormous variability in whether, and how much, interest was applied to judgments in
Nevada cases. The multiple changes to applicable interest rates also made the calculations
technically difficult. My office was about the only one to try to do so consistently, but the supporting
spreadsheets grew increasingly difficult to follow within a year or so (pre-July, 1987 arrears had a
“fixed” interest rate, while post-July, 1987 arrears “floated,” and the number of changes increased
every six months, etc.)

By 1989, it was obvious that an automated solution was necessary, and I had begun work on what
became the Marshal Law program, hiring computer programmers to actually code the flowcharts I
created from the existing statutes and case law, so that any actual words of statutes or cases were
reflected in the calculations, and where assumptions or choices were made, switches were built in
to permit the user to direct the program to perform the calculations the way the user thought the law
did or would require. Each “switch” generates a message at the bottom of the last page indicating
how it is set.

! Rooney v. Rooney, 109 Nev. 540, 853 P.2d 123 (1993).
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For example back in the days when URESA was the controlling interstate law (now replaced by
UIFSA), one distinction between the District Attorney’s and Family Court’s calculation
methodologies was the proper first application of an incoming payment, since the IV-D methodology
required present support first, but Nevada case law required application of dollars to the oldest
arrearage. This made a difference to the totals reached, at least for some time, because the pre-July,
1987 rates were fixed, so altering how the payment applied altered the calculation. For “normal”
cases, the default position of the switch was (and is) “Payments are applied to oldest unpaid
balance.” ’

In September, 1990, I wrote the first article recapping the state of the law in this subject,? explaining
both what was known and unknown, and how the problem was being addressed. From that time to
this, there has been no published authority of which I am aware criticizing or contradicting any of
the positions reached and recited.

Version 1 of the Marshal Law program developed by the undersigned was released in 1991, for DOS.
It immediately went into fairly wide use in the Family Courts (and in calculation of personal injury
damages in other civil cases). There were some technical issues, leading to bug-fixes. But the

program itself included a feature which generated an audit trail, showing each and every calculation
made by the program in reaching a conclusion. There were a few challenges to the accuracy of the
program in the first few years afier it was released, but going over the line-by-line, calculation-by-
calculation audit trails it produced, no one in any case ever established that the program did not
calculate everything it was supposed to, without error or variance from any statute, rule, or case.
Every judge in every case that ever considered the matter made exactly that ruling.

The original Pro Bono Project had been unhappy with the failure of the Clark County District
Attorney’s Office to calculate or collect interest on child support arrearages in Clark County, and
made requests that the agency perform its statutory mandate to do so.® I was on the Board of
Directors of that organization. We were repeatedly told of the limitations of the Clark County D.A.’s
legacy computer system - NOMADS — and were told that they just could not figure out how to
- comply with the law. In the meantime, the Washoe County D.A.’s Office (and, apparently the rest
of the D.A.s of Nevada) adopted, used, and collected interest on support arrears using the Marshal
Law program, starting in 1991 or 1992,

As detailed in various Nevada Supreme Court opinions, the function of statutory interest is merely
to compensate the claimant for the use of money from the time the cause of action accrues until the

2 A Matter of Interest: Collection of Full Arrearages on Nevada Judgments, NTLA Advocate, September, 1990.

> See NRS 125B.095(2) (“Each district attorney or other public agency in this State undertaking to enforce an
obligation to pay support for a child shall enforce the provisions of this section”).
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time of payment.‘i In 1993, the Nevada Legislature debated trying to come up with some additional
way of encouraging delinquent child support obligors to pay their back child support.

I was, at the time, a member of the Executive Council of the Family Law Section of the Nevada Bar,
and was charged with responsibility for following and participating in the development of what
ultimately became NRS 125B.095. In that capacity, [ corresponded and spoke with Chairman Bob
Sader and others to develop the statutory language now in place (although I did not write the statute

itself).

A two-year deferral period was built into the effective date of the new “penalty” statute (from 1993
to October 15, 1995) — the idea was to give delinquent support obligors that long to catch up on their
back support before the penalty began applying to them.

Meanwhile, in the political sphere, the Attorney General’s Office, in conjunction with the Welfare
Department, began a process of unifying procedures relating to support collection (and other things)
in the 1990s. At some point, the decision was made to try to get NOMADS to correctly perform
interest calculations. I am informed that millions of dollars were expended, and no satlsfactory
conclusion was ever reached.

Version 2 of Marshal Law, ported to the Windows environment that was by then ubiquitous, issued
in 1999. At about that time, I had the programmers attack the penalty calculations (which I had been
submitting by hand in spreadsheet form along with the automated interest calculations, once they
went into effect in 1995). Again, every judge that ever held a hearing on my hand-performed
calculations based concluded that they were done correctly and accurately. Again, the foundation
for the automated version was a flow-chart showing how the statute worked, and was intended to
work, based on the statutory language, The flowchart and hand calculations were circulated
- throughout the Family Law community at the time, including lawyers, judges, and (I think) the
District Attorney and Attorney General’s offices. No criticism to the mechanics of the proposed
penalty application was ever received.

Until the year 2000, the Clark County Pro Bono Project existed independently of Clark County Legal
Services (CCLS). That year, the former was folded into the latter. As part of the deal, a few
members of the Board of Directors of the original Pro Bono Project (including me, Bob Dickerson,
and Terry Marren) were added to the Board of Dxrectors of CCLS. Ihave served on the latter Board
since that time.

Periodically, the unhappiness of low-income clients (the people that CCLS serves) with the failure
of the D.A. to collect interest and penalties on back child support was raised in communications

* See Ramada Inns v. Sharp, 101 Nev. 824, 711 P.2d 1 (1985) (speaking of NRS 17.130(2).
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between the Board and the D.A.’s office, leading to several meetings over the years with a variety

of representatives from the Welfare Department, District Attorney’s Office, and Attomey General’s

Office. We were consistently told that the problem was the NOMADS computer system, which just

could not be made to do the calculations in the way that they obviously should be done. We were

consistently told that they were “working on it” — a response we received to inquiries made over
more than ten years.

‘In2001, Version 3 of Marshal Law was released, adding a penalties calculator under NRS 125B.095,
in accordance with the logic circulated throughout 1999 and 2000. Copies of the program were
widely circulated to the Bench, Bar, and all public child support agencies (and provided free to
anyone who had ever bought an earlier version of the program), and we asked all concemed to
identify and report any issues or concerns with how any part of the program operated, especially as
to the penalty calculations. No such concerns were ever reported from any private or public corner.
But the child support agencies still were not doing what the controlling statutes required them to do.

[ R The Problem and the Partial Solution Reached

The history, mechanics, and math of determining penalties for child support arrearages were
discussed in detail by a committee in early 2004, consisting of Barbara Buckley (Executive Director
of CCLS) and me, plus representatives of the District Attorney’s Office, the Attorney General’s
Office, and the Welfare Department.

A complete discussion as to the methodology and calculations for determining penalties was had,
and no one at that time or at any time since has found that the methodology or calculations as
performed by the program contravene any statutory or case law guidance — the MLAW calculations
comport with the applicable statute (NRS-125B.095). The program deals with the lack of guidance
as to whether the calculation should be performed monthly or daily by permitting either (a user-
selectable switch is built into the program), using as the default my view that the more precise daily
method is preferred. The program calculates the penalty from the date due and unpaid, for as long
as it remains due and unpaid, whether in whole or partial months, on whatever due date is set by the
court order.

Those present and participating agreed — in every meeting 1 had with them — that the program’s
output was fully and exactly accurate, but they stated that it was not possible to reprogram their
computer system (NOMADS) to do the calculations that precisely; for example, they were limited
to doing all calculations only at the last day of the month, thus treating identically obligations due
on the first or thirtieth day of each month, while acknowledging that this was legally and logically
improper.
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The continuing pressure from CCLS for the District Attorneys to comply with the statutes eventually
led to the promise from the public agencies to begin collecting interest and penalties for the poor.
CCLS was invited to participate in the “public workshop” convened by the Welfare Division on that
subject in 2004. ‘

We were quietly briefed on the divisions between the Attorney General and District Attorney
Offices, apparently stemming from the political consideration that anything that made the amount
of uncollected child support appear to be higher made the statistics of collection look worse, thereby
imperiling increased federal funding. We were given a copy of the proposed policy memo and
Manual, and noted that the proposed guideline chart contained several mathematical errors making
it impossible fo even figure out the logic underlying the proposal. A variety of factual, mathematical,
logical, and other errors were identified and specified.’

That led, in turn, to the 2004 request to the Attorney General’s Office by Nancy Ford of the Welfare
Division, for an opinion of whether the statute could be interpreted in a manner consistent with the
limitations of the NOMADS computer system, so that if they did what their equipment was capable
of doing, it could be considered “good enough.”

As explained by Deputy District Attorney Edward Ewert in his revisions and expansion of the Child
Support section of the Nevada Family Law Practice Manual:®

NOMADS, like other computers, has its limitations. . . . in the mass production,
conveyet-belt case processing world of Nevada’s child sapport enforcement program, the
tail wags the dog. To make computerization work for child support enforcément in Nevada,
the law and the courts, and most of all, our orders, have to conform to the computer’s needs.

So it is not all surprising that on October 22, 2004, the Welfare Division was able to obtain a letter’
from Deputy Attorney General Donald W. Winne reaching the conclusion that the statute was
sufficiently ambiguous to allow the public agencies to interpret the statute in a way permitting the
Welfare division to do the calculations in a way that their computer system was capable of -

calculating.

* We were recently copied with the Manual as it existed in 2006 — the mathematical errors in their guidance
chart that we identified in 2004 were not corrected, at least as of that time.

¢ 2008 edition, at § 1.165.

» 7 Ms. Muirheads letter of June 23, 2008, incorrectly indicates that there was a formal Attorney General’s
Opinion on the subject. There was no such published authority, just the letter opinion referenced here.
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The question actually posed was whether the Welfare Division had authority to “calculate the child
support enforcement delinquent payment penalty on a monthly basis as a one-time late fee penalty.”

The opinion letter has several errors in its own right — such as the conclusion, in the introductory
“Background” section, that following the “public input” (i.e., our critique of the Welfare proposal)
would “result in significant increases in the amount of child support judgments that obligors would
be required to pay.” That is just not so.

For exampie, the State’s method of calculation has an entire year’s penalty coming due on the first
day of the first month that a month’s support is overdue. MLAW, by contrast, calculates the penalty
in accordance with how much of a year has passed, so that the penalty imposed on an obligation due,
for example, in January, is less in February than it is in March.

We replicated the table from the Welfare Division’s Manual, at the request of the District Attorney,
calculating interest and penalties with Marshal Law for comparison, Over the same time period as
the sample in the Manual, the program calculates a total penalty (as of 12/31/04) of $85.90. Their
calculation shows $230, grossly overstating the penalties actually owed, in the short term, by
accelerating to immediately-owed a penalty expressly stated as accruing “per annum.”

In other words, there is no distinction in the State’s calculations between an unpaid arrearage
remaining unpaid for 30 days and one remaining unpaid for 11%% months, which undercuts the public
policy purpose for which the statute was passed in the first place. The State’s penalty is three times
greater than that calculated by the program — at least as of that date and on the hypothetical facts in
their table — so the statement that our methodology increases the sum owed is just incorrect as a
matter of math.

As noted in 2004, properly construing the phrase “per annum, or portion thereof” requires assessing
the penalty every year and, as a basic matter of equal protection, any law that would treat identically
being late for a day, and being late for a year, is highly suspect and probably constitutionally infirm,
Those of us that were present when the law was being drafied knew that the purpose of the provision
was to encourage obligors to make child support payments sooner rather than later —a purpose that
would be frustrated by any policy that did not provide a continuing incentive to actually make up
arrears each passing day.’

In. any event, the letter from Mr. Winne observed that the phrase in the penalty provision “or portion
thereof” appeared fo be unique in Nevada law. His letter correctly recited that, if possible, every

* It is a bit ironic, but the opinion letter notes (at 5) that statutes must be construed “with a view to promoting,
rather than defeating, [the] legislative policy behind them.” This is correct, but with an understanding of the math
involved leads to the conclusion that the State’s methodology is counterproductive. ’
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word of a statute should be given operative effect under the case law of statutory construction, and
observed (at page 5) that “the statue [sic] be interpreted to provide that the amount of the penalty is
10 percent of the installment, or portion thereof, that remains unpaid.”

Of course, that is precisely what the Marshal Law program does. Mr. Winne’s stated belief (at 6)
that doing the calculations as we do them would result in “double interest on total arrearages owed
by an obligor” is just wrong as a matter of fact. But his “bottom line” that the statute, as phrased,
is imprecise and arguably ambiguous is probably sound.

That conclusion of ambiguity gave him the “wiggle room” to give the Welfare Division permission
to perform the calculations in the manner that their outdated computer system could do, but it
certainly did not, and does not, mean that their approach is any more “correct” than ours. For the
various reasons set out at the “public workshop” in 2004, and in the programming notes to Marshal
Law, and in this letter, the opposite is true. The Welfare Division’s approach is better than nothing,
but it is inaccurate, sloppy, partially counterproductive, and nof what was intended when the
provision was drafted in 1993.

All of this was discussed at some length by all concerned parties in hearings held before the
Assembly Judiciary Committee in 2005. The Welfare Department actually asked the Nevada
Legislature to amend NRS 125B.095 to conform to the defective way in which they perform the
calculations. After hearing and reading everything about why the law was the way it was, why the
Welfare Department was trying to change the law to conform to their outdated computer capabilities,
why (from us) that was a really terrible idea, the Legislature left the “how-to-compute-penalties”
portion of the statute exactly as it was, knowing how it was interpreted through the MLAW program,
and acknowledging that methodology as correct.’

© ®I testified immediately after Mr. Winne at the hearing held April 11, 2005, in part as follows:

“Finally, the problem here, with due respect to the district attorneys and the Attorney General’s Office,
is one of the tail wagging the dog. They are attempting to solve a calculation methodology problem
left over from legacy hardware and software which is inadequate to any modern calculation task. It
is [not] & particularly difficult calculation problem. We solved it with 2 microcomputer program for
a couple thousand dollars years ago. Ihave given both the software and the source code to the state
repeatedly, They have this legacy sofiware, NOMADS, that they are trying make do a job that it is
not suited to do. They are attempting to conform the law to how their computer works. 1 would
suggest that this is a bad basis for altering public policy and altering statutes. I suggest it may be time
that they just face up to the fact that they have wasted a huge amount of money on trying to fix
something which may or may not ever be fixable. But certainly they should not start amending the law
to conform to the problems that we know are built into that hardware system.”
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HI. The Request to Have the Attorney General Present an Amicus Curiae Brief in the
Pending Child Support Motion _

First, we are unawatre of any provision in either the Nevada Rules of Civil Procedure or the Eighth
Judicial District Court Rules that permits a litigant to solicit an amicus brief in a motion proceeding.
If there is'one, our opponent (who continues making noise and filing requests, while smu!taneously
claiming to not be counsel of record in the case) has not cited it.

Asa general matter, soliciting participation by entirely uninterested third partiesin a motion hearing
on child support is ridiculous, and to my knowledge without precedent. To allow our opponent to
continue wasting time and money at our expense is without justification.’® 4y further litigation in
this matter should require the advance posting of the full amount of our costs for having to address
it — by either Mr. Vaile or his counsel. ‘

So, respectfully, we do not believe that Ms. Muirhead should be permitted to expand these
proceedings any further than the grotesquerie they have already been made.

And if the District Attorney, or the Attorney General, or anyone else for that matter, was asked for
a second or third opinion as to how the controlling statute should be interpreted, their opinion would
be just that — an opinion, not entitled to any particular authority in this Court. If Mr. Winne is
correct, and the statute is sufficiently ambiguous to permit more than one reasonable construction,
then reasonable minds (if fully informed) could differ on what that construction should be. But his
view of how the statute should be construed has already been rejected by the Nevada Legislature
within the past two years.

Any actual lew on the subject — that might alter this Court’s actions in this case — would be
dependent on either changes to the statute, or the question of construction of the current statute being
squarely presented to the Nevada Supreme Court. It is perhaps worth noting that we have gone fo
that Court on half a dozen support arrearage cases involving calculations performed by the Marshal
Law program, and we have never heard a peep of negative commentary about the methodology or
results of our calculations.

If anyone ever appealed a child support judgment we obtained, and challenged the calculations used,
then they could solicit any amicus briefs they might care to request. But any request that we be
made to “justify” the calculations used to determine interest and penalties on child support, which -

¥ Qur office has not been paid a dime of the fees awarded, nor has our client been able to pay more than a tiny
fractionafa bill which exceeds $156,000. Mr. Vaile has made no effort to any of the judgments outstanding against him.
Why the Court continues to indulge his requests and antics while he stands in an attitude of utter contempt defies reason.
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June 30, 2008
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have been in use and practice for over sixteen and seven years (respectively) without first making
out a prima facie case of error under Rooney — which has not and cannot be done — is just nuts,

We ask the Court to remember what is actually going on here. Scotlund has never paid any child
support since he kidnapped the kids years ago. The only request made of this Court (and the only
thing for which it has jurisdiction) was to state the support due each month in child support as a sum
certain, which it has done. This necessarily allows for arrears to be reduced to judgment for
collection in accordance with Nevada law.

No further time-wasting indulgence should be given Scotlund, who simply seeks any excuse for
evading his legal obligation to support his children, or to his maybe-I’'m-a-lawyer-in-this-case-and-
maybe-not counsel du jour, Ms. Muirhead, who appears to be far more interested in making noise
for personal political purposes than in doing anything havmg anything to do with the proper support
of children, or the correct interpretation of the law.

In short, no “amicus briefs” are warranted, appropriate, or permitted under the applicable rules, and
we should end these proceedings with as little additional wasted time, money, and effort as is
humanly possible.

Sincerely yours,
WILLICK LAW GROUP .

Marshal S. Willick, Esq.

cc: Mrs. Cisilie Porsboll
Greta G. Muirhead, Esq.

PA\wpI3WAILEWLF0327,WPD
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EIGHETH JUDICIAL DIsTRICT COURT

FAMILY DIVISION
FAMEILY COURTS & SERVICES CENTER
S01 NORTH FECOS ROAD
LAS VEGAS. NEVADA B$101-2400

DEPARTMENY)
Cuxenv, B. Moss 702] 488-1857
DISTRICT JUDGE FAX: {702) A55-2294

July 3, 2008

VA FACSIMILE

Greta G. Muirhead, Esq.
Attorney for Plaintiff

Marshal S. Willick, Esg.
Richard L. Crane, Esq.
Attorneys for Defendant
Eacsimile: 4385311

Re:  R. 8. Vaike vs. Cisilie A Vaile 98-D-230385
Dear Counsel:

I reviewed the video of the last cowrt hearing in this case. This is what transpired:

At 11:10:05 a.m., I requested the District Attomey to confirm that they accept, utilize, or
do not object to the Mearshal Law Interest and Arrears Calculation Program.

At 11:14:24 a.m., I stated that, to my knowledge, no aitorney, litigant, or agency had ever
chalicnged the validity or accuracy of the Marshal Law Program in my courtroom or in any other
judge's courtroom.

At 11:15:08 a.m. and 11:25:18 a.m., I specifically requested the District Atomey to
appear and be present at the next hearing on July 11, 2008, to confirm that there are no problems
with the calculations submitted by Attorney Willick's office.

To clarify, the Court intends to accept the Mayshal Law Program at the next hearing

" unicss there is a finding thet the program is somehow flawed. I invited the District Attorney to
provide input at the next court date.

o
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Addressing Attorney Muirhead's request:

As e matter of departmental policy, the attoreys may contact the court on procedural
matters such as confinning dates and times of bearing, whether a courtesy copy of a pleading was
received, if counsel is running late to court, etc.

However, a letier that may seem to be 2 procedural request might in fact turn out to be
substantive in nature. Consequently, communication by way of letters will not preserve the
parties’ requests and arguments in the event an appeal is made to the higher court. In other
words, both counsel's letters are simply fugitive documents and not part of the court record,

Further, in some situations, I would be faced with the challenge of baving to respond
immediately to a dispute between counsel while in the midst of handling my heavy caseload,
sitting in court all day, attending to my daily duties of signing ordets and evaluating OSTs, and
taking care of administrative matters in the department. Reading new case files; preparing for
court the next day, and writing trial decisions are done on my " sparetxme in the evenings, carly
mornings, and on weekeods and holidays.

Given the nature of this casc, there will be more disputes anticipated. I bave found it
appropriate in the past for connsel in any of my cases to file supplemental motions, addendums to
one's original motion and countermotion, affidavits, supplemental exhibits, and even oral
requests at a hearing to file additional briefs and exhibits.

Opposing counsel obviously has the right to object, to request striking of the document,
and to request the Court give no weight.

Thmwouldﬂ!hemndumdandpremedonthemri

Based on the above, to answer Attorney Muirhead's question, she is aliowed to file the
amicus curiae brief. Attormey Willick points out there are no court rules permitting such, but 1
believe notwithstanding the non-existence of such a rule, it would be in my discretion. However,
[ would add that I have the authority to rely on, reject, or strike any such pleadings.

As a final note, the issues in this casc are important to all parties involyed.
Communication by letter correspondence would probably not be advissble if legal issues need to
be preserved on the record.

A copy of this letter shall also bcfonmdedtn!bemsmaAnomey'sOﬂkedoAuomey

B M.

1B. Moss
District Court Judge

cc: Ed Ewert, Esq. District Attorney’s Office
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State Bar of Nevada
June 16, 2008
Page 3

Unlike the facts in Millen, the record here does show that Mr. Vaile retained Ms. Muirhead for the
purpose of trying to disqualify Judge Moss and forcing reassignment. It was not only in Ms.

Muirhead’s power, but her obligation to inform Mr. Vaile that his intentions were not proper, that
she would not be a part of such a plan, and to refuse representation.

However, Ms. Muirhead took the representation and then actually argued for recusal based upon her
candidacy, and the trumped up assertion that Judge Moss “would not be impartial” to Mr. Vaile in
any decision because of that candidacy.” For the record, Judge Moss stated that she had no personal
opinion or bias of any kind, based on the fact of an election opponent or otherwise, and declined to
recuse.

This office did not want to be forced into the position of having to file this Complaint. We told Ms.
Muirhead when she came over that what she was doing was just ethically wrong and would have
consequences. I suppose she just took our notice as some kind of litigation strategy, since she blew
it off, apparently without securing ethics counsel, or independently researching, the point.

At the hearing, we made a last attempt to allow Ms. Muirhead to walk away without committing the
breach of ethics identified in this letter. We explained why she should not be demanding recusal of
the judge, cited all relevant authority, and asked the Court to allow her to withdraw with no
repercussions. Ms. Muirhead refused, apparently missing the actual issue entlrely, and claiming that
she was “eminently qualified” to represent Mr. Vaile.

Of course, Ms. Muirhead’s qualifications do not mitigate her attempt to prejudice the administration
of justice. It was her duty as an officer of the court to reject representation of Mr. Vaile once she was
aware of the improper motivation for her selection.

For the record, and with respect to Ms. Muirhead, there is nothing unique to the attorney, no special
ability or knowledge or expertise that required her to take this child support arrears case to serve any
legitimate need of the client — her qualifications are no more prestigious than a thousand other
attorneys in this state that could provide competent representation for Mr. Vaile.

Rather, what Ms. Muirhead had was one singular “qualification” - she was specifically selected for
this case by Mr. Vaile as the only candidate running against Judge Moss, and Ms. Muirhead admits
that she knew from the outset that the reason for his seeking her out was for the purpose of trying
to make a case for forcing a recusal. The substance of this grievance was Ms. Muirhead’s decision
— on notice of the unethical act being requested of her — to refuse to take part in it.

7 See Exhibit 4, copy of video of hearing held June 11,2008. The discussion of recusal is all made in the first
40 minutes of that hearing.
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June 16, 2008
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What the Nevada Supreme Court has identified as “sheer manipulation of the judicial system” which
“creates the appearance of professional impropriety” and “brings the judicial system itself into
disrepute” would seem to require mandatory reporting, since the Court added that “to tolerate such
gamesmanship would tarnish the concept of impartial justice.” The concept of impartial justice is
one that we hold dear.

We take no joy in filing this grievance, or asking that the Bar take appropriate disciplinary action
because of it. However, the practice of law in Nevada has been under scrutiny for a couple of years
now, and found wanting. The actions of our judiciary in particular have specifically been targeted
and the country is watching, and often laughing.

It is imperative that we, who are expected to be of the highest ethical standards, ensure that our
fellow attorneys maintain that same ethical position. When an attorney — especially one running for
the bench — steps out of line, we are obligated to report it. There is no waiver, there is no second
chance, and we hope that the days of a wink and a nod toward deliberate unethical behavior are past.
Rule 8.3 is exceedingly clear. While we deeply regret being required to make this report, we think
we are required to do so — and we think the Bar is required to act on it, for the sake of us all.

Sincerely yours,
WILLICK LAW GROUP

Marshal S. Willick, Esq.

P:\wp13\VAILE\RLC1064. WPD
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WILLICK LAW GROUP
MARSHAL S. WILLICK, ESQ.
Nevada Bar No. 002515

-3591 E. Bonanza Road, Suite 200 /

Las Vegas, NV 89110-2101
(702) 438-4100
Attorney for Defendant

DISTRICT COURT
FAMILY DIVISION
CLARK COUNTY, NEVADA

ROBERT SCOTLUND VAILE, CASENO: D230385
DEPT.NO: I
Plaintiff,

Vs,
CISILE A. PORSBOLL, FNA CISILIE A. VAILE, DATE OF HEARING: 7/24/08

TIME OF HEARING: 1:15P.M.
Defendant.

ORAL ARGUMENT REQUESTED:  Yes No _X

NOTICE. YOU ARE REQUIRED TO FILE A WRITTEN RESPONSE TO THIS MOTION WITH THE CLERK OF THE COURT AND TO
PROVIDE THE UNDERSIGNED WITH A COPY OF YOUR RESPONSE WITHIN TEN (10) DAYS OF YOUR RECEIPT OF THIS MOTION.
FAILURE TO FILE A WRITTEN RESPONSE WITH THE CLERK OF THE COURT WITHIN TEN (10) DAYS OF YOUR RECEIPT OF THIS
MOTION MAY RESULT IN THE REQUESTED RELIEF BEING GRANTED BY THE COURT WITHOUT HEARING PRIOR TO THE

' SCHEDULED HEARING DATE.

OPPOSITION A
TO “MOTION TO DISQUALIFY MARSHAL WILLICK AND THE
WILLICK LAW GROUP AS ATTORNEYS OF RECORD PURSUANT
TO RULES OF PROFESSIONAL CONDUCT 3.7" AND
COUNTERMOTION FOR DISQUALIFICATION OF GRETA
MUIRHEAD AS ATTORNEY OF RECORD, FOR FEES, AND FOR
SANCTIONS AGAINST BOTH MS. MUIRHEAD AND HER CLIENT

L INTRODUCTION
Ms. Muirhead’s Matior; is not supported by law or statute and is just a ploy to distract this
Court from her continued unethical behavior in this case. She states at the beginning of each and




every document filed, that she is appearing in an unbundled capacity.! However, she files new
B documents in new matters without regard to her status as unbundled.

Additionally, Ms. Muirhead’s Motion is procedurally incorrect in that it has no Memorandum
of Points and Authorities as required by the rules. This coupled with the fact that she did not cite
to any relevant case law or statute on point makes her filing frivolous on its face and subject to direct

sanction of both her and her client under both NRCP Rule 11 and EDCR 7.60.
POINTS AND AUTHORITIES

I. FACTS |

Ms. Muirhead came onto this case in an unbundled capacity for a child support issue for one
hearing only on June 11, 2008.

Ms. Muirhead admitted that she took the case even after Scotlund told hér that he had
selected her as the only opponent in the judicial race for Department I.

Ms. Muirhead was édvised before the June 11, hearing and again at the June '1 1, hearing that
her attempt to get the judge to recuse based upon her appearance was unethical and is sanctionable
under Millen.?

Ms. Muirhead has widened the scope of hier representation to include contesting attorey fees,
requesting sanctions for a hearing that she never attended, challenging the statute on figuring interest
and penalties for child support arrearages, and filing papers in the Supreme Court opposing
examination of judgment debtor.? |

On June 11, and again on July 11, Ms. Muirhead inade the issue of MLAW calculations an
issue before the Court. Since Mr. Willick designed the program, he was best suited to answer any

questions the Court had concerning the program’s operation. Additionally, Mr. Willick was present

'In her first filing it specifically stated that it was for that hearing date only.
2122 Nev. Adv. Op. No, 105.

3Yet she still says she is in an unbundled capacity in this Motion.

2.
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during the 2003 legislé,tive hearings on possible changes to NRS 125B.095. His historical
prospective on those hearings was helpful to the Court on legislative intent but was in no way
testimony.

After bringing both of the above issues before the Court, Ms. Muirhead filed the present

- Motion without any case law or statutory authority included. In fact, no Memorandum of Points and

Authorities was included in her filing in violation of EDCR 2.20(a).

HI. ARGUMENT

A. The Motion is Procedurally Defective

Ms. Muirhead’s Motion does not contain a Memorandum of Points and Authorities as
required by EDCR 2.20(a). The rule specifically states:

All motions must contain a notice of motion setting the same for hearing on a day when the

judge to whom the case is assigned is hearing civil motions and not less than 21 days from

the date the motion is served and filed. A party filing 2 motion must also serve and file with

it a memorandum of points and authorities in support of each ground thereof. The absence

of such memorandum may be construed as an admission that the motion is not meritorious,

as cause for its denial or as a waiver of all grounds not so supported. [Emphasis added.]

Lack of supporting citations or statutes is grounds for a finding that the Motion is not

meritarious. This Motion is not meritorious.

B. The Motion is Unsupported by Statute or Law

Ms. Muirhead proﬁded no statute or case law to support her position. This is because there
is none. In fact, the current case law on point here is all contrary to Ms, Muirhead’s position.

1. DiMartino®

Primarily, the finding in DiMartino that “Disqualification of the lawyer would work
substantial hardship on the client” should be in the forefront of any disqualification argument. Here,
Ms. Muirhead — claiming to be in an unbundled capacity — has only been on the case for one month.
Mr. Willick has been on this case for over ten years. Having all of that knowledge discarded based

119 Nev. 119; 66 P.3d 945; (2003).
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18 |

upon Ms. Muirhead’s unsupported allegations would be a true miscarriage of justice and would serve
only to prejudice Cisilie. The Supreme Court went on quoting from Zurich Ins. Co. V. Knotis:®

...thatthe showing of prejudice needed to disqualify opposing counsel as trial advocate must

be more stringent than when the attorney is testifying on behalf of his own client, because

adverse parties may attempt to call opposing lawyers as witnesses simply to disqualify them.

Here, Ms. Muirhead brought the argument before the Court. It was she that asked the
questions that Mr. Willick was answering and did so without any testimony. The Court correctly
identified the information that Mr, Willick provided as strictly historical. However, even if it was
or could be teétimdny, under DiMartino, he should still not be disqualified. Ms. Muirhead cites to
no authority contrary to this 2003 holding.

2. Millen ,

If this is not enough authority, the Court in Millen stated it even more strongly:

Attorney disqualification is an extreme remedy that will not be imposed lightly. Invariably,

disqualifying an attorney causes delay, increases costs, and deprives parties of the counsel

of their choice, Courts should, therefore, disqualify counsel with considerable reluctance

and only when no other practical alternative exists. [Emphasis added.]

This is an attempt by Scotlund and his misguided counsel to deprive Cisilie of her counsel
of choice. Though Ms. Muirhead stated in open court on June' 11, that she was familiar with the
Millen decision, but still failed to cite to it as contrary authority to her position.

Even though Ms. Muirhead’s Motion does not come close to the standard for disqﬁaliﬁcation
of attorney in either DiMartino or Millen, the Court is fully aware that this case would be unduly
prejudiced by the disqualification of Mr. Willick. Ms. Muirhead’s Motion remains frivolous and

vexatious based on her failure to cite to any authority in support.

IV. COUNTERMOTION

A. Disqualification of Ms. Muirhead

Ms. Muirhead has stated in open Court that she was aware that Mr. Vaile sought her out
specifically to have this judge recuse from the case. Even though it is a sanctionéble action, Ms.

352 8.W.3d 555, 560 (KY. 2001).
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Muirhead moved forward with that exact argument on June 11; 2008. As such, this Court — in

~ accordance with Millen must disqualify Ms. Muirhead and strike all filings signed and entered by

her on behalf of Scotlund Vaile.
The Millen decision specifically states:

On the other hand, attorney disqualification may be an appropriate remedy when a lawyer
is retained for the purpose of forcing a judge’s disqualification, thus obstructing the
management of the court’s calendar. A party or his attorney should not be permitted to
cause the disqualification of a judge by virtue of his or her own intentional actions. Counsel
may not be chosen solely or primarily for the purpose of disqualifying the judge.

The Court went on to say:

A lawyer’s acceptance of employment solely or primarily for the purpose of disqualifying
a judge creates the impression that, for a fee, the lawyer is available for sheer manipulation
of the judicial system. It thus creates the appearance of professional impropriety.
Moreover, sanctioning such conduct brings the judicial system itself into disrepute. To
tolerate such gamesmanship would tarnish the concept of impartial justice.

Here, Ms. Muirhead acknowledged in open court that Scotlund had contacted her specifically

_ because she was running for the Department I seat. He was aware and sanctioned Ms. Muirhead

asking that the judge recuse based upon her entry into the case — even though unbundled.

The Supreme Court was very clear. Sanctioning this behavior brings the entire practice of
law into disrepute and lessens the stature of the judiciary in the eyes of the public. This Court must
act to protect the integrity of the office and the overall practice of law. Ms. Muirhead must be
disqualified and all filings made by her should be summarily stricken as fugitive documents.

B. Ms. Muirhead Must be Sanctioned For Her Frivolous Filings
1. NRCP 11
Ms. Muirhead’s Motion is frivolous on its face as it cites to no authority or case law for
support. Under NRCP 11(b):

By presenting to the court (whether by signing, filing, submitting, or later advocating) a

pleading, written motion, or other paper, an attorney or unrepresented party is certifying that
- to the best of the person’s knowledge, information, belief, formed after an inquiry

reasonable under the circumstances, '

(1) it is not being presented for any improper purpose, such as to harass or o cause

unnecessary delay or needless increase in cost of litigation;




(2) the claims, defenses, and other legal contentions therein are warranted by existing law

or by a nonfrivolous argument for the extension, modification, or reversal of existing law

or the establishment of new law;

(3) the allegations and other factual contentions have evidentiary support or, if specifically

so identified, are likely to have evidentiary support after a reasonable opportunity for further

investigation or discovery; and

(4) the denials of factual contentions are warranted on the evidence or, if specifically so

identified, are reasonably based on a lack of information or belief.

Here, Ms. Muirhead provided no support for her contentions and should know

that by doing so her Motion was frivolous on its face. Having to respond to this

frivolous filing has cost us and our client money we do not have. She has needlessly

increased the cost of litigation in this matter and should be personally sanctioned for

the costs of having to respond to each and every one of her filing made.

Asnoted above, the existing law is actually contrary to every point asserted by Ms. Muirhead.
Her ignoring of the existing case law — and failure to cite it to the Court — is sanctionable in its own
right. She knew she cited to no authority, but still filed her Motion. She should be sanctioned for
her failure to cite to authority and to cite to contrary authority.

Lastly, none of Ms. Muirhead’s contentions are supported by any evidentiary material. Even
with more time, she would be unable to obtain any evidence to support her contentions. She must
be sanctioned for her failure to note this and still file a frivolous and vexatious Motion.

2. EDCR 7.60 ‘

This Court also has the ability to directly sanction Ms. Muirhead under EDCR 7.60.
Specifically EDCR 7.60(b): |

(b) The court may, after notice and an opportunity to be heard, impose upon an attorney or

a party any and all sanctions which may, under the facts of the case, be reasonable, including

the imposition of fines, costs or attorney’s fees when an attorney or a party without just

cause:

(1) Presents to the court a motion or an opposition to a motion which is obviously
frivolous, unnecessary or unwarranted,

(3) So multiplies the proceedings in a case as to increase the costs
unreasonably and vexatiously.

It is clear that the Motion is frivolous as it contains no support in the law. It is vexatious in

that it has caused us to expend additional time and money to oppose. It is more so vexatious in that
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Ms. Muirhead refused to allow this Motion to be decided on the papers and has forced us to appear
on the matter. She should be sanctioned for her obviously frivolous filing.

Ms. Muirhead’s unwarranted filing has increased the litigation in this matter and the
associated costs. She should be sanctioned for her specific malice in this case as it is obvious that

this has become personal to her and it is clouding her reason as to what is an appropriate filing.

C. Attorneys Fees
The Nevada Legislature has recently taken the extradrdinary step of stressing the public
policy that parties and counsel who file frivolous motions, refuse to engage in rational settlement
discuséions, and insist on unnecessary court hearing should be discouraged from doiné so by way
of direct financial sanctions:
NRS 18.010 Award of Attorney's Fees.

2. In addition to the cases where an allowance is authorized by specific statute, the
‘court may make an allowance of attorney’s fe¢s to a prevailing party:

(b) Without regard to the recovery sought, when the court finds that the claim,
counterclaim, cross-claim or third-party complaint or defense of the opposing party was
brought or maintained without reasonable ground or to harass the prevailing party. The court
shall liberally construe the provisions of this paragraph in favor of awarding attorney’s fees
in all appropriate situations. It is the intent of the Legislature that the court award
attorney’s fees pursuant to this paragraph and impose sanctions pursuant to Rule 11 of
the Nevada Rules of Civil Procedure in all appropriate situations to punish for and deter

frivolous or vexatious claims and defenses because such claims and defenses overburden
limited judicial resources, hinder the timely resolution of meritorious claims and increase
the costs of engaging in business and praviding professional services to the public.

[Emphasis added.]

In other words, the statute has been sharpened to clearly target those acting without a valid
basis or to harass. Scotlund and his counsel are exemplars of why the legislature found it necessary
to do so. There is no reasonable basis for the Motion he filed and it can only be construed as a
frivolous and vexatious filing to increase litigation costs in this case.

Fees should be awarded under NRS 18.010 in this matter and assessed against both Scotlund |

and his counsel.




il V. CONCLUSION
2 The Motion is frivolous and vexatious. It is nothing more than an attempt to prolong
3 litigation and allow Scotlund an opportunity to evade justice, Ms. Muirhead’s disingenuous and
4 completely unsupported assertions are sanctionable under NRCP 11, EDCR 7.60, and are specifically
5 || identified for sanctions in both the DiMartino and Millen cases.
6 Accordingly, Cisilie prays that the Court enter orders:
7 1. Find Scotlund’s Motion to be frivolous on its face.
8 2. Disqualify Ms. Muirhead in accordance with the holding in Millen.
9 3. Sanction Ms. Muirhead personally under NRCP 11 and EDCR 7.60 for filing an obviously
10 frivolous and vexatious Motion.
11§ 4 For attorney’s fees and costs in the minimum amount of $1,000 from both Ms. Muirhead and
12 | Scotlund.®
134 5. For any further relief that this Court deems proper and just.
Ul
14 DATED this 2. day of July, 2008.
15 || Respectfully submitted By:
16 |
17 |
18 AL S. WILLICK, ESQ.
; Nevada Bar No. 002515
19 | RICHARD L. CRANE, ESQ.
Nevada Bar No. 009536 '
20 || 3591 East Bonanza Road, Suite 200
, Las Vegas, Nevada 89110-2101
21 || Attorneys for Defendant
22
23
24
25
26
27 §
.28 4
¢ See Exhibit A, redacted billing statement. This amount will be updated at the time of the hearing.
WILLICK LAW GROUP
3501 East Borwra Road
T Sule 200 -8-

Lass Vegas, NV 831102101
(702} 4384100




AFFIDAVIT OF ATTORNEY
STATE OF NEVADA )
COUNTY OF CLARK %

Richard L. Crane, Esq., first being duly sworn, deposes and says that:

1 I am an attorney licensed to practice law in the State of Nevada, | am employed by the
WILLICK LAW GROUP and am one of the Nevada attorneys for Cisilie Vaile Porsboll f k.a, Cisilie A.
Vaile, the Defendant in this action.
2 That imrsuant to NRS 15.010, and because Cisilie is a resident of Norway, I make this
affidavit in her absence. | |
3 T have read the preceding Opposition and Countermotion and know the contents thereof as
true, except as to the matters that are stated therein on my information and belief, and as to those:
matters, I believe them to be true. The factual averments contained in the Opposition and -
Countermotion are incorporated by reference as if set forth in full herein.v
4 I declare under penalties of perjury under the laws of the State of Nevada that the foregoing

is true and correct.

SIGNED and SWORN to before me

this .ZL yof ,E‘ x , 2008.

STATB OF NEVADA
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R. Scotlund Vaile

PO Box 727

Kenwood, CA 95452
(707) 833-2350

Plaintiff in Proper Person

IN THE SUPREME COURT OF THE STATE OF NEVADA

ROBERT SCOTLUND VAILE,
Supreme Court Case No:
Petitioner, District Court Case No: 98D230385

VS.

THE EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF
NEVADA, IN AND FOR THE
COUNTY OF CLARK, AND THE
HONORABLE CHERYL B. MOSS,
DISTRICT JUDGE, FAMILY COURT
DIVISION,

Respondents.

EMERGENCY MOTION TO EXPEDITE SUPREME COURT
REVIEW OF PETITION FOR WRIT OF MANDAMUS

Petitioner, Robert Scotlund Vaile has filed a Petition for Writ of Mandamus
seeking an Order from this Honorable Court directing the Honorable Cheryl B.
Moss, District Court Judge, Dept. I, Eighth Judicial District Court Judge, Family
Division to enter orders disqualifying Marshal Willick and the Willick Law
Group from representation of Defendant Porsboll below and vacating the order

awarding $2,000.00 in attorney's fees and costs to the Willick Law Group.
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Petitioner Vaile requests this Court to review the Petition on an Emergency
Basis, to prevent Marshal Willick and his firm from representing Defendant
below, and at the same time to continue to testify as the sole witness on the
important issue relating to the statutory interpretation of NRS 125B.095.
Petitioner asserts that these dual roles are a violation of the Nevada ethical rules,
and that they prejudice him from being able to properly dispute the evidence and
cross-examine Defendant's witness on this issue. Mr. Willick, the vendor
witness, has a vested interest in this case, as he is the creator, owner and
distributor of the MLAW Program. The method that this software uses to
calculate child support penalties is the instant subject of litigation below. Since
Mr. Willick's law firm is currently retaining 40% of all child support payments
assessed against Petitioner, it is in Mr. Willick's interést to use a program that

incorrectly inflates the amount of child support arrearages.

Petitioner requests that this Court address this ethical violation
immediately. Although the other issues below will be subject to ordinary
appellate time frames, this issue cannot wait; The correct interpretation of NRS
125B.095 at issue below will potentially affect thousands of non-custodial parents
in Nevada. Thorough adjudication of this issue should not be tainted by violation

of the ethical and evidentiary rules outlined in the Petition for Writ.

Petitioner respectfully requests that this Honorable Court or a single Justice
of this Honorable Court review and rule on this motion immediately. NRAP
27(c) which is outlined below provides for this emergency review.

RULE 27. MOTIONS

(a) Content of Motions; Response; Reply. Unless another form is
elsewhere prescribed by these Rules, an application for an order or
other relief shall be made by filing a motion for such order or relief
with proof of service on all other parties. The motion shall contain
or be accompanied by any matter required by a specific provision of
these Rules governing such a motion, shall state with particularity
the grounds on which it is based, and shall set forth the order or
relief sought. If a motion is supported by briefs, affidavits or other
papers, they shall be served and filed with the motion. Any party may

—-
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file a response in opposition to a motion other than one for a
procedural order {(for which see subdivision (b)) within seven (7) days
after service of the motion, but motions authorized by Rules 8 and 41
may be acted upon after reasonable notice, and the court may shorten
or extend the time for responding to any motion. A reply to the
opposition to a motion shall not be filed unless permission is first
sought and granted by the Supreme Court.
[As amended; effective September 1, 1989.]

(b) Determination of Motions for Procedural Orders.
Notwithstanding the provisions of the preceding paragraph as to
motions generally, motions for procedural orders, including any motion

‘under Rule 26(b) may be acted upon at any time, without awaiting a

response thereto, and pursuant to subsection (c), motions for
specified types of procedural orders may be disposed of by the clerk.
Any party adversely affected by such action may request
reconsideration, vacation or modification of such action.

[As amended; effective January 4, 1999.]

(c) Power of a Single Justice to Entertain Motions; Delegation
of Authority to Entertain Motions. In. addition to the authority.
expressly conferred by these Rules or by law, a single justice of the
Supreme Court may entertain and may grant or deny any request for
relief which under these Rules may properly be sought by motion,
except that a single justice may not dismiss or otherwise determine an
appeal or other proceeding, and except that the Supreme Court may
provide by order or rule that -any motion or class of motions must be
acted upon by the court. The action of a single Jjustice may be
reviewed by the court.

The chief justice may delegate to the clerk authority to decide
motions that are subject to disposition by a single justice. An order
issued by the clerk pursuant to this rule shall be subject to
reconsideration by a single justice pursuant to motion filed within
ten (10) days after entry of the clerk’s order.

[As amended; effective January 4, 1999.]

(d) Form of Papers; Number of Copies. All papers relating to
motions may be typewritten. One copy shall be filed with the original,
but the court may require that additional copies be furnished.

[As amended; effective January 4, 1999.]

Respectfully submitted this 13* day of August

/=
R. Scotlund Vaile
PO Box 727
Kenwood, CA 95452
(707) 833-2350

Plaintiff in Proper Person
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R. Scotlund Vaile

PO Box 727

Kenwood, CA 95452
(707) 833-2350

Plaintiff in Proper Person

IN THE SUPREME COURT OF THE STATE OF NEVADA

ROBERT SCOTLUND VAILE,
Supreme Court Case No:
Petitioner, District Court Case No: 98D230385

VS.

THE EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF
NEVADA, IN AND FOR THE
COUNTY OF CLARK, AND THE
HONORABLE CHERYL B. MOSS,
DISTRICT JUDGE, FAMILY COURT
DIVISION,

Respondents.

AFFIDAVIT OF R. SCOTLUND VAILE IN SUPPORT OF
PETITION FOR A WRIT OF MANDAMUS PURSUANT TO
NEVADA RULES OF APPELLATE PROCEDURE RULE 21

R. Scotlund Vaile, under penalty of perjury under the laws of the State of
Nevada, declares as follows: |
1. I am the Plaintiff in this case.
2. T am making this Declaration in support of the Petition for Writ of
Mandamus Pursuant to NRAP Rule 21.
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. 1 am familiar with the contents of the petition and the emergency motion,

and those matters that I do not have personal knowledge of, I state on

information and belief.

. I reside in Kenwood, California.

5. In April of 2002, this Court relinquished both personal and subject-matter

jurisdiction of both Plaintiff and Defendant in this case based on the finding
that neither party had ever resided in Nevada.

. In November of 2007, Defendant soughtk to reduce child support arrears to

judgment and retroactively set a sum certain dating back to the 1998 divorce|

. On December 1, 2007, I moved for dismissal based on this Court's previous

pronouncement that neither personal nor subject matter jurisdiction was

proper in this case. The court denied my request.

. Attorney Greta Muirhead agreed to appear for me in the hearings that

resulted and discovered that the MLAW calculations for child support
penalties were contrary to those calculated under NRS 125B.095.

. Mr. Willick submitted documentary evidence and then testified at a hearing

on this matter on July 11, 2008, specifically addressing the appropriate
interpretation of the legislative history and the operation of the computer

program in question.

10.0n July 21, 2008, Ms. Muirhead filed a Motion to Disqualify Marshal

Willick and the Willick Law Group as counsel of record for Defendant,

based upon Nevada Rules of Professional Conduct 3.7.

11.In a hearing held on July 24, 2008, Judge Cheryl B. Moss declined to

disqualify Mr. Willick or the Willick Law Group as attorney of record for
Mirs. Porsboll and refused to classify the only information she received in
support of the MLAW Program calculations as “evidence” or “testimony.”
Judge Moss further awarded $2,000 in attorney's fees and costs to the
Willick Law Group for having to defend the Motion to Disqualify.

-
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12.1t was and remains my position that if this Court allows the lower court to
now take jurisdiction over two parties who have never lived in Nevada, and
that retroactive arrearages are proper under Nevada law, then child support
penalties should be calculated pursuant to NRS 125B.095, instead of the
calculations produced by the MLAW Program.

13.1 am respectfully requesting that Judge Moss be immediately directed by this|
Honorable Court to enter orders disqualifying Marshal Willick and the
Willick Law Group from representation of Defendant Porsboll below and
vacating the order awarding $2,000.00 in attorney's fees and costs to the
Willick Law Group.

14.Further I say not.

Under penalty of perjury, State of Nevada.

R. Scotlund Vaile
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R. Scotlund Vaile

PO Box 727

Kenwood, CA 95452
(707) 833-2350

Plaintiff in Proper Person

IN THE SUPREME COURT OF THE STATE OF NEVADA

ROBERT SCOTLUND VAILE,
Supreme Court Case No:

Petitioner, District Court Case No: 98D230385

VS.

THE EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF
NEVADA, IN AND FOR THE
COUNTY OF CLARK, AND THE
HONORABLE CHERYL B. MOSS,
DISTRICT JUDGE, FAMILY COURT
DIVISION,

Respondents.

AFFIDAVIT OF R. SCOTLUND VAILE IN SUPPORT OF
EMERGENCY MOTION TO EXPEDITE REVIEW OF
PETITION FOR A WRIT OF MANDAMUS

R. Scotlund Vaile, under penalty of perjury under the laws of the State of
Nevada, declares as follows:
1. T am the Plaintiff in this case. |
2. I am making this Declaration in support of the Emergency Motion to
Expedite Review of Petition for a Writ of Mandamus Pursuant to NRAP
Rule 21.




10

11

12

13

14

15

16

17

18

19

20

21 |

22 ||

23

24

25

26

27

28

. I am familiar with the contents of the petition and the emergency motion,

and those matters that I do not have personal knowledge of, I state on

information and belief.

. I reside in Kenwood, California.

5. In-April of 2002, this Court relinquished both personal and subject-matter

jurisdiction of both Plaintiff and Defendant in this case based on the finding
that neither party had ever resided in Nevada.

. In November of 2007, Defendant sought to reduce child support arrears to

judgment and retroactively set a sum certain dating back to the 1998 divorce,

. On December 1, 2007, I moved for dismissal based on this Court's previous

pronouncement that neither personal nor subject matter jurisdiction was

proper in this case. The court denied my request.

. Attorney Greta Muirhead agreed to appear for me in the hearings that

resulted and discovered that the MLAW calculations for child support
penalties were contrary to those calculated under NRS 125B.095.

. Mr. Willick submitted documentary evidence and then testified at a hearing

on this matter on July 11, 2008, specifically éddressing the appropriate
interpretation of the legislative history and the operation of the computer

program in question.

10.0n July 21, 2008, Ms. Muirhead filed a Motion to Disqualify‘Marshal

Willick and the Willick Law Group as counsel of record for Defendant,

based upon Nevada Rules of Professional Conduct 3.7.

11.In a hearing held on July 24, 2008, Judge Cheryl B. Moss declined to

disqualify Mr. Willick or the Willick Law Group as attorney of record for
Mrs. Porsboll and refused to classify the only information she received in
support of the MLAW Program calculations as “evidence” or “testimony.”
Judge Moss further awarded $2,000 in attorney's fees and costs to the
Willick Law Group for having to defend the Motion to Disqualify.
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12.1t was and remains my position that if this Court allows the lower court to
now take jurisdiction over two parties who have never lived in Nevada, and
that retroactive arrearages are proper under Nevada law, then child support
penalties should be calculated pursuant to NRS 125B.095, instead of the
calculations produced by the MLLAW Program.

13.1 am respectfully requesting that Judge Moss be immediately directed by this
Honorable Court to enter orders disqualifying Marshal Willick and the
Willick Law Group from representation of Defendant Porsboll below and
vacating the order awarding $2,000.00 in attorney's fees and costs to the
Willick Law Group.

14 .Further I say not.

Under penalty of perjury, State of Nevada.

25t

R. Scotlund. Vaile







