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This is an appeal from a judgment of conviction. Second

Judicial District Court, Washoe County; Connie J. Steinheimer, Judge.

On August 5, 2008, the district court convicted appellant

Brendan Dunckley, pursuant to a guilty plea, of one count of lewdness

with a child under the age of fourteen years (lewdness) and of one count of

attempted sexual assault. The district court sentenced him to serve a

term of life in prison with a minimum parole eligibility of ten years for

lewdness and to a concurrent term in prison of 120 months with a

minimum parole eligibility of 24 months for attempted sexual assault.

Dunckley's sole issue on appeal is whether the district court

abused its discretion when it sentenced him to prison rather than to

probation, for which he was eligible. Dunckley challenges the district

court's decision on two grounds. First, he contends that the district court,

influenced by a "mendacious" presentence investigation (PSI) report,

incorrectly stated that he was not eligible for probation. Second, he

contends that the district court was improperly influenced at sentencing

by the State's, "unsubstantiated belief' that the plea agreement was made
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to allow Dunckley to better posture himself at sentencing. We hold that

the district court did not abuse its discretion.

Absent a showing that the district court abused its discretion,

we will uphold its sentencing decisions. Castillo v. State, 110 Nev. 535,

544, 874 P.2d 1252, 1258 (1994). "[W]e afford the district court wide

discretion in its sentencing decision. We will refrain from interfering with

the sentence imposed so long as the record does not demonstrate prejudice

resulting from consideration of information or accusations founded on

facts supported only by impalpable or highly suspect evidence." Allred v.

State, 120 Nev. 410, 420, 92 P.3d 1246, 1253 (2004) (citation and internal

quotation marks omitted) (internal footnote omitted). Further, we will

look "to the record as a whole to determine whether the sentencing court

actually exercised its discretion." Hughes v. State, 116 Nev. 327, 333, 996

P.2d 890, 893 (2000).

Eligibility for probation

Dunckley contends that the district court relied on a
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"mendacious" PSI report to conclude that probation was not available in

his case. His allegation focuses on the report's failure to explicitly state

that he was eligible for probation and the district court's statement, "I

know you pled to something that allows for a lesser offense, but it does not

allow for probation." Both arguments are without merit.

Despite the PSI report's failure to explicitly state that

Dunckley was eligible for probation, the district court was informed of his

eligibility. The PSI report itself alluded to that fact in its "Conclusion,"

which states that Dunckley was not viewed as "an appropriate candidate

for community supervision," thereby implying that it was an option but

that the Department of Parole and Probation was not recommending it. In
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addition, the district court was explicitly informed that probation was an

option in the written guilty plea memorandum, during the plea hearing,

and during sentencing.

Furthermore, looking at the record as a whole, the district

court clearly imposed prison as a result of exercising its discretion and not

because it did not believe there was another option, i.e., probation. The

district court did not dismiss probation outright but rather stated that

Dunckley's plea for probation would have resonated more with the court

had the only charge been lewdness. The court explained why it was

rejecting not only Dunckley's request for probation but also the PSI report

recommendation for a maximum prison term of 5 years for attempted

sexual assault, again clearly exercising its discretion. The record is

therefore clear that not only was the district court aware that probation

was a sentencing option for Dunckley, but that it properly exercised its

discretion by imposing prison terms for the offenses.

State's comments at sentencing

Dunckley next contends that the district court was improperly

influenced by the State's "unsubstantiated belief' that the plea agreement

was crafted to allow him to better posture himself at sentencing.

Paragraph 7 of the guilty plea memorandum, signed by Dunckley, states

in part, "I understand that I am entering my plea to [lewdness] as a legal

fiction, pursuant to plea negotiations, to allow me to avoid the more

serious charge of sexual assault . . . and to allow me the opportunity to

qualify for probation, which would otherwise be unavailable." Further,

defense counsel repeated this portion of the agreement nearly verbatim in

his opening remarks during Dunckley's change of plea hearing. The

State's belief that the plea agreement was crafted to give Dunckley more
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sentencing opportunities is therefore substantiated in the record.

Dunckley has failed. to show how the district court was improperly

influenced by the state's comments.

The entire record before this court shows that the district

court was aware of the sentencing options available for Dunckley, that it

exercised its discretion in imposing terms of imprisonment, and that it

was not improperly swayed by impalpable or highly suspect evidence in

determining the sentence. We therefore

ORDER the judgment of conviction AFFIRMED.
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cc: Hon. Connie J. Steinheimer, District Judge
O'Mara Law Firm, P.C.
Attorney General Catherine Cortez Masto/Carson City
Washoe County District Attorney Richard A. Gammick
Washoe District Court Clerk
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