Scotlund Vaile

PO Box 727

2 l|Kenwood, CA 95452

5 |[(707) 833-2350

Appellant in Proper Person

IN THE SUPREME COURT OF THE STATE OF NEVADA

7 [|R. SCOTLUND VAILE,

Appellant Supreme Court Case No: 52593
9 ’ District Court Case No: 98 D230385

ol FILED

- CISILIE A. PORSBOLL fka, CISILIE

A. VAILE, JUN - 32009
13
. LINDEMAN
14 Respondent. cﬁﬁ SUPBEuEl o :ooud RT]
BY S8 DEPUTY CLERK
15
16 OPPOSITION TO MOTION

FOR FEES AND COSTS PENDING APPEAL

17

18 |[I. INTRODUCTION

L Respondent recently filed a motion for an extension of time of 30 days in

%1l order to file the answer that this Court ordered with regard to Appellant's Petition
2t Jor En Banc Consideration. Respondent claims that the time allotted by this

2|l Court was not sufficient to properly respond to the petition that simply asks this
> || Court to hear the merits of the appeal. Respondent does have time, however, to
24 produce pleadings that request that this Court order fees and costs on appeal. The
25 primary issue on appeal is whether the courts of Nevada have jurisdiction to enter

2%l orders (including orders for attorney's fees and costs) in light of this Court's

27 . o .
unequivocal pronouncement in this very case that the courts did not have
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jurisdiction." As such, Respondent's request improperly requests the Court to
decide the merits of the appeal via a preliminary motion before any facts or merits
have been briefed. Furthermore, Respondent's cites to case law and rules are

irrelevant in the current context.

II. BRrIEF SumMmAaRrY AND CoRRECTION OF RELEVANT FACTs

In 2000, the Nevada lower court issued to Mr. Vaile a custody and pick-up
order to return his children from Norway after Respondent refused to return them
from that country after a supposed “visit.” In April 2002, this Court held that the
lower court did not have personal or subject matter jurisdiction to enter these
orders, and sanctioned the return of the children to Norway for custody
proceedings.” In keeping with the holding that the Nevada courts lacked
Jurisdiction to enter orders, this Court rejected Respondent's request for attorneys

fees and costs on that appeal .}

Contrary to Respondent's representations, besides domestication of the
Nevada order in Texas, Mr. Vaile has not initiated litigation in any other
jurisdictions against Respondent.* Although Mr. Vaile initiated litigation in
Virginia against Respondent's current attorneys® for lying about him in an attempt
to get him kicked out of law school, Respondent's counsel admitted in that case
that they were not acting in the scope of their duties to their client in that effort.
In other words, their actions were personal against Mr. Vaile, and had nothing to

do with this case. After the U.S. District Judge in Virginia held that Respondent's

In this respect, Appellant agrees that this issue has long since been decided by this Court.

Respondent affectionately refers to Appellant's return of the children to their homeland in
obedience to the Nevada court's order as “kidnapping.” Respondent omits all relevant
facts of the retention of the American-born children in Norway in their filing — an obvious
first-strike smear campaign against Mr. Vaile.

Order Denying Rehearing was entered by this Court on September 5, 2002.

It is not readily apparent how Respondent justifies the claim that Mr. Vaile has initiated
litigation seven times.

° The attorneys were Marshal M. Willick and Richard L. Crane of the Willick Law Group.
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attorney's various letters were defamatory per se on summary judgment,® these
attorneys scrambled to settle the case in an attempt to avoid a more final
judgment documenting their misdeeds. However, since at least one of these
attorneys filed a false affidavit in an unlawful attempt to intercept the very funds

they paid in settlement, the litigation in Virginia resumed and continues currently.

Despite holding these attorneys accountable for the unlawful and unethical
actions of making up falsities and presenting them as facts, a habit which their
current motion reveals is hard for them to resist, Mr. Vaile has never so much as
breathed an implication that he has any intention of maximizing legal filings or
for injuring Respondent's law firm in any way. Any “revenge” that Respondent's
counsel projects onto Mr. Vaile reflect Respondent's counsel's own intents, not
those of Mr. Vaile.

Unsurprising, after Mr. Vaile initiated the Virginia litigation against
Respondent's counsel, that counsel returned to the lower court in Nevada and
asked that this ten-year-old case be reopened for the purposes of granting
retroactive child support to Respondent.” Respondent's counsel's apparent hope
was that the lower court would either misunderstand or ignore this Court's
previous jurisdictional holding. Despite this Court's previous pronouncement (a
holding which Respondent actually sought from this Court), Respondent suddenly
made the opposite argument, that now, somehow, the Nevada lower court, and
not Norway, has continuing and exclusive jurisdiction of this case. Remarkably,
the lower court accepted this argument by Respondent's counsel. The decisions
of the lower court after accepting Respondent's argument are the basis of the

various appeals in this case.

See Exhibit A

The billing statement of Respondent's counsel, attached as Exhibit B, demonstrates that he

had previously arranged to extract a contingency of 40% of what his firm collected from
Mr. Vaile.
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ITII. ARGUMENT

A. GrantinG FEEs aND Costs Wourp ReQuirRe THis CourT To REACH THE
MERITS OF THE UNDERLYING APPEAL

The US Supreme Court has stated that the first and fundamental question is
that of jurisdiction. Mansfield, Coldwater & Lake Michigan Ry. Co. v. Swan, 111
US 379, 382 (1884). The same is true for this appeal. The foundational issue on
appeal here is whether the jurisdictional holdings of this Court are actually the
law of the case, or whether they are subject to reinterpretation and modification
by the lower family Court.® If this Court's decision that the Nevada courts did
not, (and do not)® have personal or subject matter jurisdiction in this case is, in
fact, binding then no court in the state has the jurisdictional authority to
reinterpret, modify or enter orders for fees and costs or any other matter.
“Without jurisdiction the court cannot proceed at all in any cause. Jurisdiction is
power to declare the law, and when it ceases to exist, the only function remaining

to the court is that of announcing the fact and dismissing the cause.” Ex parte
McCardle, 74 U.S. 506, 514 (1868).

Respondent's request is a veiled attempt to get this Court to contradict its
own previous holding. Even if statutory or precedential authority for
Respondent's proposition existed, granting the request would require to this Court

to modify the law of the case, and to make a determination on the merits of the

¥ “Under the law of the case doctrine, when an appellate court states a principle or rule of

law necessary to a decision, the principle or rule becomes the law of the case and must be
Jollowed throughout its subsequent progress, both in the lower court and upon subsequent
appeal. The law of the case doctrine is designed to ensure judicial consistency and to
prevent the reconsideration, during the course of a single continuous lawsuit, of those
decisions which are intended to put a particular matter to rest.”

Tien Fu Hsu v. County of Clark, 173 P.3d 724 (Nev. 2007) (emphasis added).

Respondent has not so much as suggested that either out-of-state party has established any
contacts with Nevada since this Court entered its decision in April 2002.

9
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appeal even before the facts, findings, holdings and proceedings that took place in

the lower court are made known.

Appellant's pending request is for this Court to apply the relevant Nevada
rules to this case. These Nevada rules establish the process that litigants are due
in presenting their issues on appeal to this honorable Court. Appellant
respectfully requests that this Court deny Respondent's request as it is not
consistent with the appellate due processes established by this Court.

TUTE OR E Law SurrorTs RESPONDENT'S UEST

The case law which Respondent suggests represents “established case law,”
supports only the proposition that a husband may be required to pay for a wife's
attorneys fees in seeking a divorce, or appealing the same. Every case'’ cited by
Respondent addresses these (and only these) narrow circumstances, none of
which apply in this case.!" The statute cited by Respondent also applies only to a
suit for divorce. The parties are not husband and wife, and have not been married
for over ten years. Obviously, the current case has nothing to do with divorce
proceedings or the appeal of a divorce. This Court has already previously

determined all divorce related issues, largely in Respondent's favor.

Respondent's actions in presenting case law which clearly states that it is
intended “to afford a wife without means the funds necessary to prosecute or
defend suits™'? for divorce is misleading and ethically unsound. In fact, there is
no relevant Nevada case law or statutes which support Respondent's motion.

Respondent's motion is the propagation of the tactics Respondent’s counsel have

' The cases range in dates between 1882 and 1949. None reflect any modern law.

' Mr. Vaile has no objection to the actual proposition which the cases represent, which is
why he made sure Respondent had the Nevada counsel of Ms. Porsboll's choice when the
parties sought a divorce over ten years ago.

"> Herrick v. Herrick, 54 Nev. 323 (1932) (quoting Lake v. Lake, 16 Nev. 368 (1882))
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deployed in the lower court in asking for relief which contradicts law established

in statute or by this Court previously. It should be summarily denied.

C. ResronpENT DoEs Not Have Financial. NEED

Even if the case law was on point, Respondent does not have the financial
need to justify the order. “The rule requiring the husband to pay the wife
sufficient to enable her to meet the necessary expenses and attorney's fees on
appeal in a divorce case is based on necessity to prevent a failure of justice, and
will not be required unless it appears that the wife is without the means to be
employed for such purposes.” Baker v. Baker, 59 Nev. 163 (1939). In this case,
Respondent's household income exceeds that of Appellant even before taking into
account that Mr. Vaile has paid over $3,600" each month over the last eight
months by order of the Nevada lower court. (Even if the presumptive maximum
in child support applied, that amount for the parties two children would be $1570
per month.) Just by virtue of the fact that Respondent's counsel is intercepting
40% of all payments Mr. Vaile is sending to the parties' children, counsel for
Respondent has appropriated since this case was reopened a multiple of the
amount that counsel has sought in the current motion, more than sufficient to

litigate on Respondent's behalf.

Counsel's assertions that their client is “poor” and “unable to fund such
litigation™ is belied by Respondent's lavish vacations that Mr. Vaile's excessive

payments are financing — this month to the Grand Caymans. Like many of the

" This amount includes the new child support payments instituted by the lower court,
payment towards retroactive arrears that are currently being garnished, an additional $2000
on top of this each month which the lower court ordered Mr. Vaile to pay, and Mr. and
Mrs. Vaile's income tax return interception. This amount represents 50% of Mr. Vaile's
take home pay, the sole income earner of his family of wife and two children (with one on
the way). Mr. Vaile's inability to meet his wife's previous debt obligations in light of these
excessive payments is what caused her to file bankruptcy. Obviously, the lower court's
divergence from Nevada law with regard to child support orders is a secondary issue on
appeal.
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other representations' made by Respondent's counsel in her motion, her claims of]
poverty are simply untrue. Since the contingency against Mr. Vaile's child
support payments are funding this litigation, Respondent has simply not been
required to pay. A preemptive determination of which party should pay appellate
fees should not be determined based on misrepresentations of Respondent's self-
serving counsel. Even if the statute cited by Respondent applied in this case,

Respondent does not have financial need to justify the order.

D. ResponDeNT's REQuEST DEMONSTRATES HER CounsEL's ETHICAL

VIOLATIONS

Respondent's counsel allege facts sufficient to demonstrate their ethical

violation in making the instant motion and litigating this case.

1. Counsel May Not Finance Litigation

In June 2003, after all appeals had finished in the divorce action,
Respondent's counsel alleged that they had spent, and were entitled to
$116,732.09 in fees and costs for ultimately effecting the children's return to
Norway. Since then, no action took place in this closed case until Respondent's

filing to re-open this case again in November, 2007. Respondent's instant motion

" In addition to the misrepresentations already pointed out:

1) Respondent claims that Mr. Vaile does not put money in the bank — The truth is that all
Mr. Vaile's salary, which is being garnished to pay according to the family court's orders,
have at all times been directly deposited into the accounts listed on Mr. Vaile financial
disclosure form.

2) Respondent claims that Mr. Vaile has leveraged his home and other possessions to the
point that no equity remains — The truth is that Mr. Vaile does not own a home, and other
than a purchase loan, he has never borrowed against any possession he has owned — ever.

3) Respondent claims that Mr. Vaile had his current spouse file bankruptcy in a fraudulent
effort to evade his outstanding obligations — The truth is that Mrs. Vaile filed bankruptcy
based on her need to discharge debts, no fraud was ever so much as alleged by any party in
any regard, and a full discharge was ordered.

4) Respondent claims that the Ninth Circuit Court of Appeals specifically forbade Mr.
Vaile from filing any more papers, based on his relentless vexatious filings — The truth is
that made no such statement, it simply stated that “No further filings will be accepted in
this closed case.” See Exhibit A to Respondent's motion.

-7-
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states that “the cost of litigating this case has risen to over $500,000 in time
incurred and costs.” Resp. Mot, 2. This means that Respondent's counsel has

chosen to incur time and costs of $383,267.91 in the span of less than 18 months.

Nevada Rules of Professional Conduct, Rule 1.5(a) states that “[a] lawyer
shall not make an agreement for, charge, or collect an unreasonable fees or an
unreasonable amount for expenses.” Furthermore, Rule 1.8(e) states that “[a]
lawyer shall not provide financial assistance to a client in connection with
pending or contemplated litigation.” Here, Respondent's counsel has charged an
unreasonable amount in a simple child support issue that could have easily been
settled if not for Respondent's counsel's personal vendetta against Mr. Vaile.
Additionally, Respondent's counsel has provided hundreds of thousands of dollars
in financial assistance and gained an interest in the litigation for an otherwise

financially well-off client. These are clear violations of the ethical rules.

2. Counsel May Not Accept a Contingent Fee in a Domestic Relations Matter

Respondent's counsel's billing statements demonstrate that he is taking 40%
of all funds he is collecting from Mr. Vaile. See Exhibit B. Nevada Rules of
Professional Conduct, Rule 1.5(d)(1) states that “A lawyer shall not enter into an
arrangement for, charge, or collect any fee in a domestic relations matter, the
payment or amount of which is contingent upon the securing of a divorce or upon
the amount of alimony or support. . . .” The reduction of child support fees by
Respondent's counsel is clearly contingent on collections from Mr. Vaile in this
domestic relations matter, including the fees counsel is seeking in the filing of the
instant motion. If Respondent's counsel's statements were true, that his client is
unable to pay, then counsel's only payment would be that percentage that is
contingent on collection of child support and fees from Mr. Vaile. In other
words, the actions of Respondent's counsel are precisely what the state ethical

rules prohibit.
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These clear and obvious violations of Nevada's ethical rules in bringing this

motion are alone ground for denial of the same.

IV. ConcLusion

Appellant respectfully requests that the Court deny the motion for fees and
costs since no rule is applicable in the present case. Furthermore, Appellant
requests that this Court and take appropriate action in regard to counsel's ethical

violations in accordance with Nevada's Professional Code of Conduct.

Respectfully submitted this 2nd day of June, 2009.
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R. Yeotlund Vaile

PO Box 727

Kenwood, CA 95452
(707) 833-2350
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IN THE UNITED STATES DISTRICT COURT T LhCHBURg \y COURT
FOR THE WESTERN DISTRICT OF VIRGINIA A
LYNCHBURG DIVISION N 24 2008
JOHN/E)\ com
By:
R. SCOTLUND VAILE, CIVIL No. 6:07¢v00011
Plaintiff;
V. MEMORANDUM OPINION AND ORDER
MARSHALL S. WILLICK, ET AL., JUDGE NORMAN K. MOON
Defendants.

This matter is before the Court on Defendants’ Motion to Dismiss Plaintiff’s Amended
Complaint (docket entry no. 18) pursuant to Federal Rule of Civil Procedure 12(b)(6). Because
Plaintiff has sufficiently alleged claims of defamation and intentional infliction of emotional
distress, I will GRANT in PART and DENY in PART Defendants’ motion to dismiss.

I. BACKGROUND

This action arises out of a series of letters sent by the defendants, Marshall S. Willick,
Richard L. Crane, and The Willick Law Group, to the Washington and Lee Univérsity School of
Law (“Washington & Lee”), the American Bar Association (‘“ABA”), and Plaintiff’s 2006
summer employer,' regarding Plaintiff’s fitness to practice law.” In these letters, Defendants
advised that they represented Plaintiff’s ex-wife in litigation against Plaintiff, with claims
ranging from International Child Abduction to torts committed against his ex-wife and children,
and that Plaintiff had been “found guilty of multiple violations of State and Federal law,

including kidnaping [sic], passport fraud, felony non-support of children, and violation of RICO”

! Neither Plaintiff nor Defendants identify the name of this employer, stating only that Defendants
“communicated to Vaile’s employer in Dallas, Texas” in June of 2006.

? Defendants sent the first letter to Washington & Lee on March 24, 2006, “communicated” with Plaintiff's
employer in June 2006, and sent the final letters to the ABA and Washington & Lee on April 13, 2007,
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in a Nevada federal district court. (Am. Compl. § 11.) As a result, Defendants urged
Washington & Lee to cease all “support or aid” to Plaintiff and “reconsider his fitness for
continued enrollment,” and, after Washington & Lee failed to act, advised the ABA to remove its
accreditation of Washington & Lee for “knowingly admit[ting] students with Mr. Vaile’s
credentials.” (Am. Compl. § 11, 22.)

In response, Plaintiff filed this action for $1,000,000 in compensatory and punitive
damages, respectively, in Rockbridge County Circuit Court on March 30, 2007, alleging that
(1) the letter to Washington & Lee was false and defamatory; (2) Defendants intentionally
inflicted emotional distress on Plaintiff by sending these communications to his employer; and
(3) that this conduct represented an unfair and illegal debt collection practice under the Fair Debt
Collection Practices Act, 15 U.S.C. § 1692, et seq.. Defendants removed the case to this Court
on May 14, 2007, and subsequently filed a motion to dismiss pursuant to Federal Rule of Civil
Procedure 12(b)(6).

Plaintiff amended his Complaint on June 14, 2007 and added both a second claim of
defamation for the April 13, 2007 letter to the ABA and a claim of conspiring to injure his
professional and business interests under the Virginia Business Conspiracy Act, Va. Code Ann.
§§ 18.2-499, -500. Defendants have again filed a motion to dismiss pursuant to Federal Rule of
Civil Procedure 12(b)(6), arguing that the statements made in the March 24, 2006 and April 13,
2007 letters were truthful and, accordingly, the two claims of defamation fail as a matter of law
because truth is a‘ complete defense to a claim of defamation. Moreover, Defendants argue that if
the letters were not defamatory, Plaintiff cannot establish claims of intentional infliction of
emotional distress or conspiracy under the Virginia Business Conspiracy Act.

II. STANDARD OF REVIEW

A motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6) tests the

2
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sufficiency of a complaint to determine whether the plaintiff has properly stated a claim; it does
not “resolve contests surrounding the facts, the merits of a claim, or the applicability of
defenses.” Republican Party of N.C. v. Martin, 980 F.2d 943, 952 (4th Cir. 1992). Although a
complaint “does not need detailed factual allegations, a plaintiff’s obligation to provide the
‘grounds’ of his ‘entitle[ment] to relief’ requires more than labels and conclusions, and a
formulaic recitation of the elements of a cause of action will not do.” Bell Atl. Corp. v. Twombly,
127 S.Ct. 1955, 196465 (2007) (internal citations omitted). Instead, “[f]actual allegations must
be enough to raise a right to relief above the speculative level,” id. at 1965, with all allegations in
the complaint taken as true and all reasonable inferences drawn in the plaintiff’s favor. Chao v.
Rivendell Woods, Inc., 415 F.3d 342, 346 (4th Cir. 2005); Warner v. Buck Creek Nursery, Inc.,
149 F. Supp. 2d 246, 254-55 (W.D. Va. 2001). Therefore, while Rule 12(b)(6) does “not require
heightened fact pleading of specifics, but only enough facts to state a claim to relief that is
plausible on its face;” plaintiffs must “nudge[] their claims across the line from conceivable to
plausible” or “their complaint must be dismissed.” Twombly, 127 S.Ct. at 1974.
I1I. DISCUSSION

Although Plaintiff has asserted five separate claims, four of these claims are dependant
upon the letters being false and defqmatory. Thus, I will first address whether Defendants’
March 24, 2006 and April 13, 2007 letters were defamatory in nature.

A. Defamation

Under Virginia law, a claim of defamation requires a “(1) publication (2) of an actionable
statement with (3) the requisite intent.” Jordan v. Kollman, 612 S.E.2d 203, 206 (Va. 2005). A
statement is not actionable merely because it is false; it must also be defamatory, meaning it
must “tend[] so to harm the reputation of another as to lower him in the estimation of the

community or to deter third persons from associating or dealing with him.” Chapin v. Knight-

3
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Ridder, Inc., 993 F.2d 1087, 1092 (4th Cir. 1993) (quoting Restatement (Second) of Torts

§ 559); Jordan, 612 S.E.2d at 206. If a statement is true, however, or substantially accurate,
there can be no action for defamation. Jordan, 612 S.E.2d at 206; Saleeby v. Free Press, Inc., 91
S.E.2d 405, 407 (Va. 1956). Further, statements of opinion are ordinarily not defamatory as such
statements cannot be objectively classified as true of false. Jordan, 612 S.E.2d at 206. As for
the requisite intent required, the defendant may be found liable where the plaintiff is a private
individual if the defendant knew the statement to be false or negligently failed to ascertain
whether the statement was false. Gazette, Inc. v. Harris, 325 S.E.2d 713, 725 (Va. 1985).

At the motion to dismiss stage, a plaintiff’s allegation of factual falsity is accepted as
true. Chapin, 993 F.2d at 1092. Therefore, the threshold inquiry is whether Defendants’ letters
were defamatory. The law in Virginia for determining whether a statement is defamatory
requires “the potential defamatory meaning of a statement|[ to] be considered in light of the plain
and ordinary meaning of the words used in context as the community would naturally understand
them.” Wells v. Liddy, 186 F.3d 505, 523 (4th Cir. 1999). A defamatory charge may be explicit
or by “inference, implication or insinuation.” Carwile v. Richmond Newspapers, 82 S.E.2d 588,
592 (Va. 1954). Thus, I must look not only to the actual words spoken, but also to all inferences
fairly attributable to them. Wells, 186 F.3d at 523.

In this case, Plaintiff alleges that Defendants’ letters defamed him by stating that Plaintiff
had been “found guilty of multiple violations of State and Federal law, including kidnapping,
passport fraud, felony non-support of children, and violation of RICO.” (Am. Compl. § 11.)
These allegations, taken in the context of their ordinary and common acceptance as the average
citizen would understand them, and with every fair inference resolved in Plaintiff’s favor,
adequately satisfy the requirements of Federal Rule of Civil Procédure 12(b)(6). The average

citizen could deduce from these letters that Plaintiff had been charged and convicted of the

4
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crimes of kidnapping, passport fraud, non-support of his children, and racketeering.’ Thus, the
letters are capable of being defamatory under Virginia law.* Indeed, these statements could
potentially be construed as defamatory per se, given that they arguably (1) impute the
commission of a criminal offense punishable by imprisonment in state or federal custody; (2)
impute an unfitness to perform the duties of being an attorney; and (3) prejudice Plaintiff in his
profession. Carwile, 82 S.E.2d at 591 (listing the four categories of defamatory words that are
actionable without a showing of special damages). Accordingly, Plaintiff has sufficiently alleged
that Defendants’ letters constituted false and defamatory statements.

In their defense, Defendants argue that these letters are substantially true and therefore,
do not subject them to liability. Specifically, Defendants represent that these letters convey the
findings of fact of the U.S. District Court of Nevada, and offer the court’s opinion as proof of
their truthfulness. Ordinarily, a court may only consider documents outside the pleadings on a
Rule 12(b)(6) motion to dismiss if the motion is treated as one for summary judgment pursuant
to Rule 56 and notice is given to the parties. See Fed. R. Civ. P. 12(b). There are limited
exceptions to this rule, including the discretion to consider documents attached to the complaint,
those incorporated by reference, and matters of public record, that permit a court to look to
external documents without converting the Rule 12(b)(6) motion to a Rule 56 motion for

summary judgment. See, e.g., Pueschel v. United States, 369 F.3d 345, 353 n.3 (4th Cir. 2004)

? Although Defendants argue that the word “guilty” may be used in either civil or criminal contexts, Virginia
law requires the Court to consider its “plain and ordinary meaning . . . in [the] context [that] the community would
naturally understand [it].” Wells, 186 F.3d at 523. If a word has many different meanings, it is the responsibility of
the trier of fact to determine the most pertinent definition in light of its context. Celle v. Filipino Reporter Enters.,
Inc., 209 F.3d 163, 178 (2d Cir. 2000). At this stage of the litigation, I must resolve every inference in Plaintiff's
favor; therefore, I find, for the purposes of this motion to dismiss, that the average citizen could conclude “guilty” to
denote criminal conduct,

* The April 13, 2007 letter to the ABA is arguably a closer question because it omits the word “guilty,” stating
only that Vaile was “found to have committed multiple violation [sic] of State and Federal law, including kidnaping
[sic], passport fraud, felony non-support of children, and violation of RICO.” (Am. Compl. §22.) Nevertheless, I
find this letter is also capable of being defamatory under Virginia law. This sentence, read in the context of the
letter as a whole, could be construed to suggest that Vaile was charged and convicted of criminal conduct, thereby
making it defamatory.

5
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(citations omitted). In this case, the attached document, the opinion of the U.S. District Court of
Nevada, is a matter of public record, and 1 therefore have discretion to consider it without notice.
See Anheuser-Busch, Inc. v. Schmoke, 63 F.3d 1305, 1312 (4th Cir. 1995) (citing SA Charles
Alan Wright & Arthur R. Miller, Federal Practice & Procedure: Civil 2d § 1357). Yet I may
only consider the existence of the opinion, not the truth of the facts recited therein. Lee v. City of
Los Angeles, 250 F.3d 668, 690 (9th Cir. 2001); S. Cross Overseas Agencies, Inc. v. Wah Kwong
Shipping Group Ltd., 181 F.3d 410, 426-27 (3d Cir. 1999). Therefore, I cannot determine
whether Defendants’ letters were substantially true at this time. Accordingly, Defendants’
request to dismiss Plaintiff’s claims for defamation will be denied.

B. Intentional Infliction of Emotional Distress

In Count Three of the Complaint, Plaintiff alleges that Defendants’ letters constituted an
intentional infliction of emotional distress. In response, Defendants argue that there is no factual
basis for this claim and, moreover, that Plaintiff has failed to allege conduct that would be
considered outrageous under Virginia law or emotional distress so severe that Virginia law
would permit recovery.

This claim arises under diversity jurisdiction, which requires a federal court to apply the
law of the state in which it sits. Erie R.R. v. Tompkins, 304 U.S. 64, 78 (1938). On procedural
issues, however, federal law governs. Hanna v. Plumer, 380 U.S. 460, 465 (1965). Therefore, a
claim for the intentional infliction of emotional distress, where the plaintiff alleges no physical
injury as in this case, requires that (1) the wrongdoer’s conduct was intentional or reckless; (2)
the conduct was outrageous or intolerable; (3) a causal connection exists between the
wrongdoer’s conduct and the resulting emotional distress; and (4) the resulting emotional distress
was severe. Almy v. Grisham, 639 S.E.2d 182, 186 (Va. 2007). But unlike in Virginia, which

requires a plaintiff to plead “with the requisite degree of specificity” all facts that are necessary

6
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to establish his claim, a complaint in federal court need only provide “a short and plain statement
of the claim showing that the pleader is entitled to relief” under federal pleading rules. Fed.R.
Civ. P. 8(a)(2). As a result, the question is not whether Plaintiff’s allegations could withstand
demurrer in Virginia court, but whether he has satisfied the requirements of Rule 8(a). Hatfill v.
N.Y. Times Co., 416 F.3d 320, 337 (4th Cir. 2005) (holding that the plaintiff had satisfied the
requirements of Rule 8(a) in pleading only “severe emotional distress” even though such limited
pleading is insufficient in Virginia courts).

In his Complaint, Plaintiff alleges that Defendants intentionally and recklessly sent false
and defamatory communications to Washington & Lee, the ABA, and his employer in Dallas,
Texas, which caused “severe emotional distress that no reasonable person could be expected to
endure.” (Am. Compl. §37.) Specifically, Plaintiff claims that Defendants intentionally and
recklessly engaged in a pattern of false and defamatory communications with his employer and
with his school, and that these communications were intended to terminate his employment and
his enrollment in law school. Accepting these allegations as true, these false énd defamatory
letters—attempts to terminate Plaintiff’s enrollment in law school, any scholarships he may have,
and his employment—could be considered conduct “so outrageous in character, and so extreme
in degree, as to go beyond all possible bounds of decency,” Russo v. White, 400 S.E.2d 160, 162
(Va. 1991), as required by Virginia law.’ See Caputo v. Prof’l Recovery Servs., Inc., 261 F,
Supp. 2d 1249, 1267 (D. Kan. 2003) (holding that false accusations of federal offenses is
extreme and outrageous conduct); Public Fin. Corp. v. Davis, 360 N.E.2d 765, 768 (1l1. 1976)

(explaining that threats of contacting a person’s employer and endangering their employment is

* Defendants attempt to excuse their conduct by relying upon Virginia Rule of Professional Conduct 8.3, which
requires lawyers to inform the appropriate professional authority if they have reliable information that a lawyer has
violated the Rules of Professional Conduct in a way that could impact his or her fitness to practice law. Rule 8.3.
This argument seems disingenuous at best, considering that Plaintiff had not been admitted to the Virginia State Bar,
that Defendants are not members of the Virginia State Bar, and that the appropriate professional authority would be
the Virginia State Bar, not the ABA or Washington & Lee.
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extreme and outrageous conduct). Moreover, Plaintiff claims this conduct resulted in “severe
emotional distress that no reasonable person could be expected to endure.” (Am. Compl. § 37)
As such, Plaintiff adequately states a claim of relief for intentional infliction of emotional
distress, and I will deny Defendants’ motion to dismiss this claim.

C. Virginia Business Conspiracy

Count IV alleges that defendants Willick and Crane acted in concert to injure Plaintiff’s
professional business interests in violation of the Virginia Business Conspiracy Act, Va. Code
Ann. §§ 18.2-499 et seq. Defendants have moved to dismiss this Count, arguing that no
conspiracy exists because Crane and Willick are attorneys and agents of The Willick Law Group
and under the intra-corporate immunity defense, employees of a company cannot conspire with
one another. Further, Defendants argue that the claim fails because Plaintiff has not alleged an
injury that is compensable under the statute.

The claim of business conspiracy requires “(1) a combination of two or more persons for
the purpose of willfully and maliciously injuring plaintiff in his business, and (2) resulting
damage to plaintiff.” Warner v. Buck Creek Nursery, Inc., 149 F. Supp. 2d 246, 266 (W.D. Va.
2001) (citations omitted). However, a corporation cannot conspire with its agents, and agents,
acting within the scope of their agency, cannot conspire with one another. Charles E. Brauer
Co. v. NationsBank of Va., N.A., 466 S.E.2d 382, 386-87 (Va. 1996); see also Fox v. Deese, 362
S.E.2d 699, 708 (Va. 1987). This type of conspiracy is a legal impossibility because the law
does not treat the agents as separate persons, but rather as part of a single entity, the corporation,
which cannot conspire with itself. Charles E. Brauer Co., 466 S.E.2d at 387.

In this case, Plaintiff claims that Defendants Willick and Crane acted in concert,
conspiring to injure his professional and business relationships. These defendants act as

attorneys and agents of the defendant, The Willick Law Group. As a result, Willick and Crane
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cannot legally conspire with one another unless Plaintiff can establish that they were not acting
within the scope of their agency. Fox, 362 S.E.2d at 708. Because Plaintiff has not alleged any
such facts, his claim for business conspiracy must fail. Moreover, Plaintiff’s claimed injury is
future, speculative business harm—diminished earning potential, limited professional abilities,
and reduced professional and business potential—that is unprotected under the Virginia Business
Conspiracy Act. See Warner, 149 F. Supp. 2d at 267—-68. Plaintiff was a student at Washington
& Lee at the time of Defendants’ conduct and therefore, did not have a profession or business
within the scope of § 18.2-499. Accordingly, I must dismiss Plaintiff’s claim for business
conspiracy.

D. Unfair Debt Collection

In Count V, Plaintiff alleges that Defendants® communications violated the Fair Debt
Collection Practices Act, 15 U.S.C. §§ 1692 et seq. (“FDCPA™), as these communications were
sent in furtherance of their attempt to collect court ordered attorneys’ fees. (Am. Compl. §43.)
Defendants argue that this claim should be dismissed because (1) the communications are
exempt under the FDCPA because they were “reasonably necessary to effectuate a postjudgment
judicial remedy,” 15 U.S.C. § 1692¢(b); (2) Defendants do not satisfy the definition of debt
collectors or creditors under the FDCPA; and (3) their communications did not pertain to
consumer debt as defined by the FDCPA.

The FDCPA is designed to prohibit abusive debt collection practices, including conduct
designed to “harass, oppress, or abuse any person in connection with the collection of a debt,” 15
U.S.C. § 16924, and the use of “false, deceptive, or misleading representation or means in
connection with the collection of any debt.” 15 U.S.C. § 1692¢. The threshold inquiry for a
FDCPA claim is whether the alleged conduct was used in an attempt to collect a “debt.” Mabe v.

G.C. Servs. Ltd. P’ship, 32 F.3d 86, 87-88 (4th Cir. 1994). The Act defines the term “debt” as
9
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“any obligation or alleged obligation of a consumer to pay money arising out of a transaction in
which the money, property, insurance, or services which are the subject of the transaction are
primarily for personal, family, or household purposes.” 15 U.S.C. § 1692a(5). The Act does not
define “transaction,” however, but the case law suggests that a “transaction” must involve some
kind of business dealing or obligation for consumer-related goods or services. See Turner v.
Cook, 362 F.3d 1219, 1227 (9th Cir. 2004); Bass v. Stolper, Koritzinsky, Brewster & Neider,
S.C., 111 F.3d 1322, 1326 (7th Cir 1997).

In the instant case, Plaintiff has not alleged a debt subject to the Act. Instead, Plaintiff
alleges that Defendants contacted his employer in an attempt to collect court ordered attorneys’
fees. Any debt owed by Plaintiff to Defendants, whether the result of a court order or by the
commission of a tort, would not implicate the FDCPA because it does not arise from a consumer
transaction. See Turner, 362 F.3d at 1228 (holding that a debt obligation arising from a tort is
not subject to FDCPA); Hawthorne v. Mac Adjustment, Inc., 140 F.3d 1367, 1371-72 (11th Cir.
1998) (same); Mabe, 32 F.3d at 88 (holding that child support arising from a court order is not a
debt under the FDCPA). As a result, the FDCPA is not applicable to Plaintiff’s circumstances.
Accordingly, Plaintiff’s claim for unfair debt collection practices must be dismissed.®

E. Punitive Damages

Last, Defendants argue that the Amended Complaint does not state a claim for punitive
damages under Virginia law, which requires willful or wanton conduct or a reckless disregard of
the consequence of one’s actions, Woods v. Mendez, 574 S.E.2d 263, 268 (Va. 2003), and that it

exceeds the statutory cap of $350,000, Va. Code Ann. § 8.01-38.1. Although an ad damnun

%1 find Defendants’ other arguments to dismiss this claim difficult to accept. While the FDCPA does exempt
communications “reasonably necessary to effectuate a postjudgment judicial remedy,” 15 U.S.C. § 1692c(b), it is
difficult to understand why a creditor would contact a debtor’s employer and call into question his fitness for
continued employment. If the debtor were to be terminated, that would make effectuating the court order more

difficult, not less. Nevertheless, I need not consider this argument as Plaintiff has not alleged a “debt” protected
under the Act.
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serves little practical purpose in a contested case, I shall strike any claim for more than the
applicable statutory cap. See Paul v. Gomez, 190 F.R.D. 402, 403 (W.D. Va. 2000). As for
Defendants’ other argument, there is no heightened pleading standard for punitive damages, only
a “short and plain statement of the claim” under Federal Rule of Civil Procedure 8(a). 1d.
Plaintiff has alleged that Defendants acted with actual malice in sending the false and defamatory
letters, meaning Defendants published the statements with knowledge of their falsity or with
reckless disregard for the truth. These allegations plainly state a claim for punitive damages.
See Gertz v. Welch, 418 U.S. 323, 349-50 (1974) (“States may not permit recovery of presumed
or punitive damages, at least when liability is not based on a showing of knowledge of falsity or
reckless disregard for the truth.”). Accordingly, I will deny Defendants’ motion to dismiss
Plaintiff’s request for punitive damages.
IV. CONCLUSION

For the reasons stated herein, Defendants’ Motion to Dismiss Plaintiff’s Amended
Complaint (docket entry no. 18) is GRANTED IN PART and DENIED IN PART. Defendants’
motion to dismiss Counts I, II, and III, the claims for defamation and intentional infliction of
emotional distress, is DENIED. The motion to dismiss is GRANTED with respect to Counts IV
and V, the claims for business conspiracy and unfair debt collection practices. In addition, any
claim for punitive damages in excess of $350,000 is STRICKEN. Furthermore, Defendants’
earlier motion to dismiss (docket entry no. 3) is DENIED as MOOT.

It is so ORDERED.

The Clerk of the Court is hereby directed to send a certified copy of this Order to both

parties.

I
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ENTERED: 7?””1" A o’

United States District Judge

AY¥ 2008
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Fuly 22, 2008 -
Ms, Cisilie Anne Vaile Porsboll
Vaile v. Vaile, Robert

Retainer Account .
Retainer Balance Forward . S oo . 0.m
(08/22/00 Wire Transfer from Norway. : T : 2.500.00
09/10/00 Applied from Retainer io fee chargcs : -2,396.0¢
09/10/00 Applied from Retainer {o cost charges ' -90.0(
09/10/00 Applied from Retainer to tax charges -14.0(
12/27/00 Wire transfer from Norway (100;000 Kroners) 10,856.3¢
41/10/01 Applied from Retainer to foe charpes -9.537.7:
01/10/03 Applicd from Retainer 10 cost charges -1,318.6¢
#5/10/01 Wire Transfer from Den Norske Bank, Oslo, Norway. - 9,975.0C
05/10/01 Applied from Retainer to fee charges ' -8,207.1C
05/10/01 Applied from Retainer to cost charges -1,767.90
03/25/08 Two checks from DA's office, $7829.35 and $120.00. 60% to client 3,179.74
($4769.61) and 40% to outstanding balance.
04/10/08 Applied from Retainer to fee charges ' - -B55.64
04/10/08 Applied from Retainer to cost charges -2,224.10
04/22/08 Check 83019408 from State of Nevada (garmnishment of child t;uppoﬂ) 230.00
- original cheek amount $575.00. 60/40 split to client.
04/28/08 Paid by Scotlund Vaile (Garnishment).. $600.00 check $360.00 directly to 240.00
client. :

035/09/08 Applied fromn Retainer to fee charges : -351.00
05/05/08 Applied from Retainer to cosi charges -119.00
05/13/08 Paid by Scotlund Vaile Garishment . ' 264.00
05/23/08 Paid by Robert Scotlund Vaile (garnishment) 264.00
05/30/08 Garnishment of Robert Vaile,. 174.14
06/10/08 Applied from Retainer to fee charpes -652.14
06/10/08 Applicd from Retainer to cost charges ’ -50.00
06/19/08 Paid by Mrt. Robert Scotiund Vaile 'amlsh.ment} 264.00
07/10/08 Applied from Retainer to fee charges -264.00
New Retainer Account Balance : $ 0.00

Trust Account

Beginning Trust Balance ' | 5 000

08/22/00 Wire Transfer from Norway., , 2,500.00
10/02/00 Paid to Gregoty & Bradshaw, P.C.: Texas Counsel -303.50
1110100 Payment for legal services from Gregory & Bradshaw, P.C. (Texas Counsel)  -1,508.00
11/10/00 Release of security deposit 1o pay on balance. -488.50

Ending Trust Balance £ 0.00
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