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Respondent/Cross-Appellant Gilbert P. Hyatt ("Hyatt"), by and through his attorneys of

record, respectfully moves this Court for an order granting leave to file a Sur-Reply of 30 pages

in partial response to Appellant/Cross-Respondent FTB's 145 Reply Brief. This Motion is based

on NRAP 28(c) (no additional briefs are allowed without leave of the Court), NR.AP 27

(motions), the points and authorities attached hereto, and all other papers and pleadings on file

herein.

POINTS AND AUTHORITIES

I.	 INTRODUCTION

Hyatt moves this Court for an order granting him leave to file a 30 page sur-reply brief

in response to the FTB's 145 page reply brief. Hyatt requests leave to file the accompanying

proposed Sur-Reply to address matters and arguments made for the first time in FTB's reply

brief. Hyatt had no fair opportunity to address these points in his answering brief.

The pages of briefing already submitted in this appeal have been substantial. But as

Hyatt noted in his answering brief with concern, the FIB put forth in its 112-page opening brief

numerous half-hearted one or two sentence statements on many purported trial court errors,

without explaining why or how any of these constitute reversible error, in addition to the

arguments which the FTB did spend substantial pages developing. Hyatt attempted to anticipate

and address in his 182-page answering brief the issues affirmatively asserted by the FTB in its

opening brief and those that the FTB referenced but appeared to be waiting for its reply brief to

fully develop. This in great part accounted for the length of Hyatt's answering brief.

But the FTB's 145-page reply brief now presents new arguments not put forth in the FTB's

opening brief and expands and attempts to develop issues that were at best referenced but not

developed in the FTB's opening brief. Hyatt cannot address all of these issues in 30 pages, but

he realizes the cycle of briefing must at some point end in this appeal. He therefore requests

leave to file a 30 page sur-reply to address the most significant of the new and expanded issues

which the FTB waited until its reply to develop with any meaningful discussion or argument.

Hyatt limits his proposed stir-reply to these select issues and does not herein address the endless

misstatements of the facts and law in the FTB's reply brief. This limited additional briefing is

1



necessary, despite the hundreds of pages of briefing submitted thus far by the parties, so that

Hyatt has the opportunity to address arguments the FTB deems material and dispositive but

which Hyatt has had no fair opportunity to address.

II. ARGUMENT

Pursuant to NRAP 28(c), "[a] reply brief. . . must be limited to answering any new matter

set forth in the opposing brief." Rather than answering Hyatt's arguments in the answering

brief, the FTB has raised new issues in the reply brief, and has greatly expanded its arguments

with respect to other issues. Hyatt's proposed sur-reply addresses the following issues for which

he had no opportunity to respond in his answering brief.

Bad faith not an element of the torts alleged.

The FTB's reply, but not its opening brief, argues that evidence of the FTB's bad faith

conduct in the audits should never have been presented to the jury because "bad faith" is not an

element of Hyatt's intentional tort claims. The FIB could have and should have raised this

additional argument relative to bad faith in its opening brief. It did raise other arguments

regarding bad faith that Hyatt was able to respond to and rebut in his answering brief. For

example, the FTB argued in its opening brief that bad faith conduct was no longer material

based on recent precedent. 1 Hyatt fully rebutted this in his answering brief. 2 Another example

is that the FTB's opening brief attacked Hyatt's "bad faith fraud claim," 3 including arguing that

Hyatt presented no evidence of intent. 4 Hyatt also fully rebutted this in his answering brief.

The FIB knew full well that at trial Hyatt argued that intent was demonstrated by, among

other evidence, the FTB's bad faith. 5 If the FTB wanted to argue, as it does in its reply, that

Hyatt should not have been allowed to present evidence of bad faith at trial, the FTB should

'FIB Opening Brief, at 52-54.

2 Hyatt's Answering Brief, at 57-60.

3 FIB Opening Brief, at 70, at seq.

4 Id., at 76.

5 RT: July 22, 2008, 39:22-41:20, July 23, 2008, 38:8-14; July 30, 2008, 30:5-20, 40:1-41:18, 60:16-61:11, 101:3-
13.
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have so argued in its opening brief. Again, it raised other arguments regarding bad faith, but not

this one. Because the FTB saved this argument for its reply brief, Hyatt requires a stir-reply to

address the new issue.

The FTB may argue that its arguments regarding admission of evidence of bad faith was in

response to Hyatt's argument that bad faith, while not an element of the torts at issue, was highly

relevant evidence as to the issue of intent, i.e., evidence of bad faith by the FTB constituted

relevant and material evidence that the FTB's actions were intentional and despicable and not

merely negligent or accidenta1. 6 But the FTB now argues that a party's bad faith conduct is not

admissible as a matter of law when bad faith is not an element of the tort(s) at issue. The FTB

should have made this argument in its opening brief. Because it did not, and because the FTB is

wrong as a matter of law, Hyatt should be given the opportunity to address this new legal

argument in a short sur-reply.

Jury Instruction No. 24.

The FTB's reply, but not its opening brief, claims that the District Court erred in giving a

corrective Jury Instruction No. 24. From the FTB es opening brief, it appeared that the FTB did

not want to put before this Court the facts and circumstances which prompted the District Court

to give the corrective Jury Instruction No, 24. That was not surprising given what the District

Court found, and what the reporter's transcripts evidence, that misconduct of FTB's counsel

required that the corrective instruction be given.' Yet, in the FTB's reply it provides the Court

only a portion of the actual instruction and none of the misconduct that necessitated the

corrective instruction.8

The FTB does this under the guise of responding to Hyatt's description of the corrective Jury

Instruction No. 24.9 But in reality the FTB uses Hyatt's short reference to the corrective

instruction as a basis to distort the issue and even argue judicial error, something it did not do in

6 See Hyatt's Answering Brief, at 14-51.

7 RT: July 25, 2008, 42:7-8, 69:4-70:5, 88: 7-11; July 18, 2008, 143:14-144:9.

8 FTB Reply Brief, at 2, 51-52.

9 See Hyatt Answering Brief, at 75-76.
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its opening brief. Not having addressed this issue in its opening brief, the FTB seeks to take

advantage by setting forth arguments in its reply, with the expectation Hyatt will have no

opportunity to address and rebut the FTB's new arguments. These arguments not only do not

take responsibility for the FTB counsel's own misstatement and misrepresentation to the District

Court that led to the need for the corrective instruction, 10 but argues that no corrective

instruction should have been given." Hyatt should be given the chance to address this new

issue and argument in a short sur-reply.

101 new legal authorities and expansion of issues barely referenced in its opening brief

The FTB's reply cites 101 legal authorities not cited in its opening brief or Hyatt's answering

brief. Given that the FTB filed this appeal and identified in its opening brief the legal issues for

the appeal, it had every opportunity to include the legal authority it viewed as supporting its

appeal. Yet, the FTB now cites 101 new legal authorities, while expanding its discussion of

issues it did little more than reference in its opening brief. By way of example, in its opening

brief the FTB argued very generally in less than one page that Hyatt did not meet the elements

of his invasion of privacy claims. 12 Hyatt quickly addressed and rebutted this in his answering

brief. 13 Yet, now in its reply brief, the FTB argues the expectation of privacy issue for six

pages, citing eight new cases and making an additional argument regarding expectation of

privacy not made in its opening brief. /4 Similarly, the FTB submitted a three page argument in

its opening brief arguing the District Court erred in regard to Hyatt's claim of intentional

infliction of emotional distress.' 5 The FTB's argument in its reply regarding Hyatt's intentional

infliction of emotional distress claim stretches for eight pages and includes citation to 24 new

cases. The FTB similarly greatly expanded its arguments in regard to Hyatt's other claims.

I° RT: July 25, 2008, 42:7-8, 69:4-70;5, 88: 7-11; July 18, 2008, 143:14-144:9.

FTB Reply, at 2, 51-52.

12 FTB Opening Brief, at 84.

13 Hyatt Answering Brief, at 97-102, 104-105.

14 FIB Opening Brief, pages 74-79.

IS FIB Opening Brief, at 93-95.
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By saving its real and substantial arguments for its reply, the FTB seeks to gain a procedural

advantage created in part by the seemingly unlimited briefing it was able to submit in this

appeal. In a typical appeal, page limits prohibit a party from loading up a reply in the manner

the FTB has done here. Hyatt cannot address all of these arguments, certainly not in any detail,

in the short sur-reply requested. But Hyatt has had no real opportunity to address these legal

issues. Hyatt should be given a limited opportunity to address the most significant of these

issues in a short sur-reply.

New facts asserted on appeal.

The FTB's reply includes an extensive section of facts not put forth in the opening brief.

This includes the description and meaning of the protective order entered by the District Court,

the anti-Semitic comments by the FTB lead auditor, residency facts, and even a wholly

unrelated audit by the Internal Revenue Service. 16 The FTB thereby invites this Court to

substitute its judgment for that of the fact-finder on these material facts. Further, the FTB also

sets forth factual assertions based upon evidence it now submits to the Court in a reply appendix

that was never before the jury and in some instances was never before the District Court except

in the form of a listed trial exhibit that was never offered or entered into evidence.17

Hyatt should be given the chance to briefly address in a short sur-reply these new facts as

well as the new assertions that are based on evidence not presented at tria1.18

16 See, e;g., FIB Reply Brief, at 8-10, 10-16, 21-26, 129-30.

17 In particular, the FIB now seeks to attack that employment status of third party witness Candace Les. But the
FIB cites Ms. Les' complaint to the FIB regarding Ms. Cox from 1997-98 and the FTB's internal memoranda
describing the purported basis for Ms. Les' termination of employment. .FTB Reply Brief, at 9:7-8, citing 39 ARA
9635-41, 9644-50, and 39 ARA 9651-52, 9672-79. But these memos were not offered nor admitted into evidence
at trial. The FIB also neglects to inform this Court that Ms. Les successfully sued the FIB for wrongful
termination, including winning the right to be re-instated. RRA 00001-00037 (consisting of July 20, 1999 State
Personnel Board Decision)] These facts were not before the jury, nor were they detailed in the FTB's opening brief.
Similarly the FTB uses its reply to argue and submit purported new evidence regarding its assertion that Hyatt and
Ms. Jeng backdated the deed under which Hyatt sold her the LaPalma house. See FTB Reply, p. 12, fn. 10. The
new evidence cited by the F 1 B consists of the notary's unsworn statement and her notary log. 34 ARA 8452, 8478-
79. These documents were listed as pre-trial exhibits by the FIB (Trial Exhibits 2653 and 2654) but were never
offered or admitted at trial nor put forth as part of the FTB's opening brief.

FTB Reply, p. 12, fn. 10, citing 34 ARA 8452, 8478-79 consisting of pre-trial exhibits 2653 and 2654 that were
never offered or admitted at trial.
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III. CONCLUSION

The FTB attempts to use its 145 page reply brief to unfair advantage by using expanded

briefing to inject new issues, arguments and authorities in its reply. Realizing the briefing must

end at some point, but also needing to address new and vastly expanded issues set forth by the

FIB in its reply, Hyatt seeks permission from this Court for leave to file the accompanying sur-

reply brief of up to 30 pages.

DATED: Augusta 2010
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Respondent/Cross-Appellant Gilbert P. Hyatt ("Hyatt"), by and through his attorneys of

record, respectfully moves this Court for an order granting leave to file a Sur-Reply of 30 pages

in partial response to Appellant/Cross-Respondent FTB's 145 Reply Brief. This Motion is based

on NRAP 28(c) (no additional briefs are allowed without leave of the Court), NR.AP 27

(motions), the points and authorities attached hereto, and all other papers and pleadings on file

herein.

POINTS AND AUTHORITIES

I.	 INTRODUCTION

Hyatt moves this Court for an order granting him leave to file a 30 page sur-reply brief

in response to the FTB's 145 page reply brief. Hyatt requests leave to file the accompanying

proposed Sur-Reply to address matters and arguments made for the first time in FTB's reply

brief. Hyatt had no fair opportunity to address these points in his answering brief.

The pages of briefing already submitted in this appeal have been substantial. But as

Hyatt noted in his answering brief with concern, the FIB put forth in its 112-page opening brief

numerous half-hearted one or two sentence statements on many purported trial court errors,

without explaining why or how any of these constitute reversible error, in addition to the

arguments which the FTB did spend substantial pages developing. Hyatt attempted to anticipate

and address in his 182-page answering brief the issues affirmatively asserted by the FTB in its

opening brief and those that the FTB referenced but appeared to be waiting for its reply brief to

fully develop. This in great part accounted for the length of Hyatt's answering brief.

But the FTB's 145-page reply brief now presents new arguments not put forth in the FTB's

opening brief and expands and attempts to develop issues that were at best referenced but not

developed in the FTB's opening brief. Hyatt cannot address all of these issues in 30 pages, but

he realizes the cycle of briefing must at some point end in this appeal. He therefore requests

leave to file a 30 page sur-reply to address the most significant of the new and expanded issues

which the FTB waited until its reply to develop with any meaningful discussion or argument.

Hyatt limits his proposed stir-reply to these select issues and does not herein address the endless

misstatements of the facts and law in the FTB's reply brief. This limited additional briefing is

1



necessary, despite the hundreds of pages of briefing submitted thus far by the parties, so that

Hyatt has the opportunity to address arguments the FTB deems material and dispositive but

which Hyatt has had no fair opportunity to address.

II. ARGUMENT

Pursuant to NRAP 28(c), "[a] reply brief. . . must be limited to answering any new matter

set forth in the opposing brief." Rather than answering Hyatt's arguments in the answering

brief, the FTB has raised new issues in the reply brief, and has greatly expanded its arguments

with respect to other issues. Hyatt's proposed sur-reply addresses the following issues for which

he had no opportunity to respond in his answering brief.

Bad faith not an element of the torts alleged.

The FTB's reply, but not its opening brief, argues that evidence of the FTB's bad faith

conduct in the audits should never have been presented to the jury because "bad faith" is not an

element of Hyatt's intentional tort claims. The FIB could have and should have raised this

additional argument relative to bad faith in its opening brief. It did raise other arguments

regarding bad faith that Hyatt was able to respond to and rebut in his answering brief. For

example, the FTB argued in its opening brief that bad faith conduct was no longer material

based on recent precedent. 1 Hyatt fully rebutted this in his answering brief. 2 Another example

is that the FTB's opening brief attacked Hyatt's "bad faith fraud claim," 3 including arguing that

Hyatt presented no evidence of intent. 4 Hyatt also fully rebutted this in his answering brief.

The FIB knew full well that at trial Hyatt argued that intent was demonstrated by, among

other evidence, the FTB's bad faith. 5 If the FTB wanted to argue, as it does in its reply, that

Hyatt should not have been allowed to present evidence of bad faith at trial, the FTB should

'FIB Opening Brief, at 52-54.

2 Hyatt's Answering Brief, at 57-60.

3 FIB Opening Brief, at 70, at seq.

4 Id., at 76.

5 RT: July 22, 2008, 39:22-41:20, July 23, 2008, 38:8-14; July 30, 2008, 30:5-20, 40:1-41:18, 60:16-61:11, 101:3-
13.

2



have so argued in its opening brief. Again, it raised other arguments regarding bad faith, but not

this one. Because the FTB saved this argument for its reply brief, Hyatt requires a stir-reply to

address the new issue.

The FTB may argue that its arguments regarding admission of evidence of bad faith was in

response to Hyatt's argument that bad faith, while not an element of the torts at issue, was highly

relevant evidence as to the issue of intent, i.e., evidence of bad faith by the FTB constituted

relevant and material evidence that the FTB's actions were intentional and despicable and not

merely negligent or accidenta1. 6 But the FTB now argues that a party's bad faith conduct is not

admissible as a matter of law when bad faith is not an element of the tort(s) at issue. The FTB

should have made this argument in its opening brief. Because it did not, and because the FTB is

wrong as a matter of law, Hyatt should be given the opportunity to address this new legal

argument in a short sur-reply.

Jury Instruction No. 24.

The FTB's reply, but not its opening brief, claims that the District Court erred in giving a

corrective Jury Instruction No. 24. From the FTB es opening brief, it appeared that the FTB did

not want to put before this Court the facts and circumstances which prompted the District Court

to give the corrective Jury Instruction No, 24. That was not surprising given what the District

Court found, and what the reporter's transcripts evidence, that misconduct of FTB's counsel

required that the corrective instruction be given.' Yet, in the FTB's reply it provides the Court

only a portion of the actual instruction and none of the misconduct that necessitated the

corrective instruction.8

The FTB does this under the guise of responding to Hyatt's description of the corrective Jury

Instruction No. 24.9 But in reality the FTB uses Hyatt's short reference to the corrective

instruction as a basis to distort the issue and even argue judicial error, something it did not do in

6 See Hyatt's Answering Brief, at 14-51.

7 RT: July 25, 2008, 42:7-8, 69:4-70:5, 88: 7-11; July 18, 2008, 143:14-144:9.

8 FTB Reply Brief, at 2, 51-52.

9 See Hyatt Answering Brief, at 75-76.

3



its opening brief. Not having addressed this issue in its opening brief, the FTB seeks to take

advantage by setting forth arguments in its reply, with the expectation Hyatt will have no

opportunity to address and rebut the FTB's new arguments. These arguments not only do not

take responsibility for the FTB counsel's own misstatement and misrepresentation to the District

Court that led to the need for the corrective instruction, 10 but argues that no corrective

instruction should have been given." Hyatt should be given the chance to address this new

issue and argument in a short sur-reply.

101 new legal authorities and expansion of issues barely referenced in its opening brief

The FTB's reply cites 101 legal authorities not cited in its opening brief or Hyatt's answering

brief. Given that the FTB filed this appeal and identified in its opening brief the legal issues for

the appeal, it had every opportunity to include the legal authority it viewed as supporting its

appeal. Yet, the FTB now cites 101 new legal authorities, while expanding its discussion of

issues it did little more than reference in its opening brief. By way of example, in its opening

brief the FTB argued very generally in less than one page that Hyatt did not meet the elements

of his invasion of privacy claims. 12 Hyatt quickly addressed and rebutted this in his answering

brief. 13 Yet, now in its reply brief, the FTB argues the expectation of privacy issue for six

pages, citing eight new cases and making an additional argument regarding expectation of

privacy not made in its opening brief. /4 Similarly, the FTB submitted a three page argument in

its opening brief arguing the District Court erred in regard to Hyatt's claim of intentional

infliction of emotional distress.' 5 The FTB's argument in its reply regarding Hyatt's intentional

infliction of emotional distress claim stretches for eight pages and includes citation to 24 new

cases. The FTB similarly greatly expanded its arguments in regard to Hyatt's other claims.

I° RT: July 25, 2008, 42:7-8, 69:4-70;5, 88: 7-11; July 18, 2008, 143:14-144:9.

FTB Reply, at 2, 51-52.

12 FTB Opening Brief, at 84.

13 Hyatt Answering Brief, at 97-102, 104-105.

14 FIB Opening Brief, pages 74-79.

IS FIB Opening Brief, at 93-95.

4



By saving its real and substantial arguments for its reply, the FTB seeks to gain a procedural

advantage created in part by the seemingly unlimited briefing it was able to submit in this

appeal. In a typical appeal, page limits prohibit a party from loading up a reply in the manner

the FTB has done here. Hyatt cannot address all of these arguments, certainly not in any detail,

in the short sur-reply requested. But Hyatt has had no real opportunity to address these legal

issues. Hyatt should be given a limited opportunity to address the most significant of these

issues in a short sur-reply.

New facts asserted on appeal.

The FTB's reply includes an extensive section of facts not put forth in the opening brief.

This includes the description and meaning of the protective order entered by the District Court,

the anti-Semitic comments by the FTB lead auditor, residency facts, and even a wholly

unrelated audit by the Internal Revenue Service. 16 The FTB thereby invites this Court to

substitute its judgment for that of the fact-finder on these material facts. Further, the FTB also

sets forth factual assertions based upon evidence it now submits to the Court in a reply appendix

that was never before the jury and in some instances was never before the District Court except

in the form of a listed trial exhibit that was never offered or entered into evidence.17

Hyatt should be given the chance to briefly address in a short sur-reply these new facts as

well as the new assertions that are based on evidence not presented at tria1.18

16 See, e;g., FIB Reply Brief, at 8-10, 10-16, 21-26, 129-30.

17 In particular, the FIB now seeks to attack that employment status of third party witness Candace Les. But the
FIB cites Ms. Les' complaint to the FIB regarding Ms. Cox from 1997-98 and the FTB's internal memoranda
describing the purported basis for Ms. Les' termination of employment. .FTB Reply Brief, at 9:7-8, citing 39 ARA
9635-41, 9644-50, and 39 ARA 9651-52, 9672-79. But these memos were not offered nor admitted into evidence
at trial. The FIB also neglects to inform this Court that Ms. Les successfully sued the FIB for wrongful
termination, including winning the right to be re-instated. RRA 00001-00037 (consisting of July 20, 1999 State
Personnel Board Decision)] These facts were not before the jury, nor were they detailed in the FTB's opening brief.
Similarly the FTB uses its reply to argue and submit purported new evidence regarding its assertion that Hyatt and
Ms. Jeng backdated the deed under which Hyatt sold her the LaPalma house. See FTB Reply, p. 12, fn. 10. The
new evidence cited by the F 1 B consists of the notary's unsworn statement and her notary log. 34 ARA 8452, 8478-
79. These documents were listed as pre-trial exhibits by the FIB (Trial Exhibits 2653 and 2654) but were never
offered or admitted at trial nor put forth as part of the FTB's opening brief.

FTB Reply, p. 12, fn. 10, citing 34 ARA 8452, 8478-79 consisting of pre-trial exhibits 2653 and 2654 that were
never offered or admitted at trial.
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III. CONCLUSION

The FTB attempts to use its 145 page reply brief to unfair advantage by using expanded

briefing to inject new issues, arguments and authorities in its reply. Realizing the briefing must

end at some point, but also needing to address new and vastly expanded issues set forth by the

FIB in its reply, Hyatt seeks permission from this Court for leave to file the accompanying sur-

reply brief of up to 30 pages.

DATED: Augusta 2010
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Mark A. Hutchison (4639)
Michael K. Wall (2098)
10080 Alta Drive, Suite 200
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CERTIFICATE OF COMPLIANCE

I hereby certify that I have read this MOTION FOR LEAVE TO FILE SUR-REPLY

OF 30 PAGES IN PARTIAL RESPONSE TO THE FTB'S 145 PAGE REPLY BRIEF, and

to the best of my knowledge, information, and belief, it is not frivolous or interposed for any

improper purpose. I further certify that this brief complies with all applicable Nevada Rules of

Appellate Procedure, and in particular NRAP 28(e), which requires every assertion in the brief

regarding matters in the record to be supported by a reference to the page of the transcript or

appendix where the matter relied on is to be found. I understand that I may be subject to

sanctions in the event that the accompanying brief is not in conformity with the requirements of

the Nevada Rules of Appellate Procedure.
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to the attorney(s) listed below at the address and/or facsimile number indicated below:
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