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The United States Supreme Court held that this Court’s hostility towards a 

sister state was unconstitutional.  For that reason, the Supreme Court vacated this 

Court’s entire 2014 Opinion, not just the monetary amount of damages.  By 

arguing that this Court can enter a new judgment that continues to discriminate 

against a sister state, Hyatt underscores precisely why this Court should grant 

FTB’s Motion for Permission to File Motion in Excess of 10 Pages (“the Motion”) 

and allow supplemental briefing.     

Contrary to Hyatt’s representation, the remedy ordered by the Supreme 

Court was not limited to Nevada’s statutory damages cap.  Rather, the Supreme 

Court’s remand instructions implicated the entirety of this Court’s 2014 Opinion: 

[I]n so far as the Nevada Supreme Court has declined to apply 
California law in favor of a special rule of Nevada law that is hostile 
to its sister States, we find its decision unconstitutional. We vacate its 
judgment and remand the case for further proceedings not inconsistent 
with this opinion.  Franchise Tax Bd. of Calif. v. Hyatt (“Hyatt II”), 
136 S.Ct. 1277, 1283 (U.S. 2016).   

 
In other words, the Supreme Court’s broad direction to this Court on remand was 

to enter a new judgment that complies with the Full Faith and Credit mandate of 

the United States Constitution in every respect.  See id. 

FTB has identified just one other instance in which the Supreme Court 

vacated a judgment of this Court as unconstitutional and remanded for further 

proceedings.  See Powell v. Nevada, 511 U.S. 79 (1994).  Unlike in Hyatt II, 

Powell’s remand instructions identified specified “questions [that] remain open for 
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decision on remand.”  Id. at 84-85.  Hyatt II contains no such specifics.  Compare 

id. to Hyatt II, 136 S.Ct. at 1283.  Rather, Hyatt II directed this Court more 

generally to enter a new judgment that was free from all discrimination against a 

sister state.  Hyatt II, 136 S.Ct. at 1283. 

Notwithstanding this expansive directive, Hyatt takes the position that on 

remand, this Court may discriminate against its sister state in some respects but not 

others.  Although the focus of Hyatt II was this Court’s unconstitutional creation of 

a special rule of law for FTB in lieu of Nevada’s damages cap, no reading of the 

Supreme Court’s opinion could justify any manner of disparate treatment.  See id.  

By advocating for a new judgment that incorporates the same anti-California 

hostility that plagued the 2014 Opinion, Hyatt’s opposition invites this Court to 

repeat the identical legal errors that the Supreme Court just struck down as 

unconstitutional. 

As Hyatt’s arguments highlight, this case is sufficiently compelling to justify 

consideration of all 28 pages of FTB’s Motion for Supplemental Briefing.  It is a 

rare instance that the United States Supreme Court vacates a judgment of this 

Court as unconstitutional and remands for further proceedings.  See, e.g., Powell, 

511 U.S. at 84-85 (finding this Court violated the Fourth Amendment).  For that 

reason, the position in which this Court now finds itself is truly extraordinary and 

requires the Court’s careful deliberation.  FTB posits that the additional pages it 
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seeks in its Motion for Supplemental Briefing would assist the Court to comply 

with its constitutional command.        

  Accordingly, FTB respectfully requests that the Court grant permission for 

FTB to file the Motion in excess of NRAP 27’s ten-page limit.  

 

Dated this 6th day of June, 2016. 
 

      McDONALD CARANO WILSON LLP 
 
              
      By: /s/     
       PAT LUNDVALL 

DEBBIE LEONARD 
RORY KAY 

       100 W. Liberty Street, 10th Floor 
      P.O. Box 2670, Reno, NV 89505-2670 

 
Attorneys for Appellant 
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I certify that I am an employee of McDonald 

Carano Wilson LLP and on the 6th day of June, 2016, I certify that I electronically 

filed the foregoing with the Clerk of the Court by using the ECF system which 

served the following parties electronically:  

Peter Bernhard 
Mark Hutchinson 
Michael Wall 
Daniel Polsenberg 
Bruce J. Fort 
Charles Wayne Howle 
Clark Len Snelson 
 

I further certify that on this date I served a copy, postage prepaid, by U.S. 

Mail to:  
 
 Donald J. Kula 

Perkins Coie 
18888 Century Park East, Suite 1700 
Los Angeles, California  90067-1721  

 
  
 
     /s/      Pamela Miller      
     An employee of McDonald Carano Wilson, LLP 
 

 


