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What were YOU looking for when you analyzed

them?

A	 When T looked at the fin gernail scrapings, I

was looking for the p resence of an y blood evidence or any

skin evidence that might have been p resent, perhaps from an

assailant,

I also noted, as I looked

through the evidence, because I looked at it under a

stereoscope -- in other words, I look at some of the

evidence under magnification -- I noticed that some of it

was white and crystalline in nature, so I also did some,

what we call, p resumptive drug tests. Those are tests that

Just indicate if a drug or controlled substance mi g ht be

present,

So I did not only a test

looking for the p resence of blood or skin, but I also did a

few of the tests looking for the presence of controlled

substances.

However, I identified nothing

of serelog ical value. In other words, I didn't find any

blood or skin or any substance that had serolo gy value, that

I s poke of before, serology bein g the anal ysis of biological

fluids. I didn't identify anythin g of serolog ical value in

an y of those ten scrap ings from each se parate package,
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MR, SEATON; Thank you, Miss Errichetto.

have no further questions,

Judge.

(Whereupon, a sotto voce at
this time.)

TRW-EXAMINATION

BY MR. ()LYON:

0	 Did your investi gation in this case stop

there?

A	 No sir, I did a number of additional

examinations.

0	 Forgive me. Did your investigation of the

fingernail scroPing s stop there?

A	 After I examined them?

O	 Yes.

A	 And I completed my examination, that's when

it stopped.

0	 Okay. So we don't Know what was under these

fingernails then, do we?

A	 Well, yes and no

I looked at some substances

that were what I would consider t ypical of what dirt would

look like, a few very small substances,

There were a number of things

• 00230s
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that I looked at that were so small, the y might be small

black specks, that I couldn't even mani pulate them; in other

words, T couldn't move them around to even perform an

analysis on.

So we know that there wasn't --

blood wasn't indicated on an y of them that 1 Performed the

tests on, that I could actuall y manipulate,

And I do know that probably

there was some dirt like particles, and the white

crystalline material was not controlled substances; what it

was thoug h, I don't know.

Did you perform any further tests on these

white particles to determine what it ma y hove been?

A	 No. And quite honestl y , 1 don't think I had

enough substance to even attem pt that.

What about the pieces of dirt or other

substance, did you Perform any other tests to see if You

could determine what their exact nature was?

A	 No, And, once again, they were of such

limited quantity . I don't believe I reall y could have done

anything further.

MR, WOLFSON: You need a drink of water?

THF WITNESS: Yes, Please.

Thank you.
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BY MR. WOLFSON:

Do you know whY fin g ernail scra pings are

obtained from a Person's hands?

A	 In association with criminal cases?

Yes.

A	 The purpose of it is to look for the

p resence of an y substances that mi ght be associated with a

crime scene, perhaps; perhaps an assailant,

Isn't it common in many cases to find

evidence that can link an assailant to a victim through

fingernail scrapings?

A	 Not in my experience, no.

You've never found an ything of serological

value in fingernail scraping?

A	 I can only remember, in doin g 16 years of

bench work -- and also this is combined probably with other

PeoPle in the laboratory -- maybe a handful, ma ybe not even

five cases, where I think there has been some serological

value associated with fin gernail scrap ings, which I say is a

limited amount, considering I had performed these type of

analyses for 16 years.

Would it be fair to assume that You examined

each scra ping from each vial pertaining to each finger?

A	 I examined -- there are ten clear plastic
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o P m g rA'IvAnnvm reo 17?	 mz1-nx7r1

JA002523



119

11	 1	 vials, That would corres pondence to ten fingers. And I

	

2	 examined	 each one had On applicator stick, which is a --

	

3	 just a small Stick, a little bit tatter than what maYbe a

	

4	 toothpick would be, so that the fin gernails can be scraped

	

5	 underneath -- and I examined each one that wos associated

	

6	 with each one of the fingers, So it there is ten vials. You

	

7	 would assume there is ten fingers.

Did you not examine 20 vials. 10 for each?

	

9	 A	 Certainly, one -- ten from each victim,

	

10	 0	 So you examined the scraped material from

	

11	 each of the fingers from each of the girls?

	

12	 A	 Yes, sir.

	

15	 0	 You aid some other work in this case, did

	

14	 you not?

	

15	 A	 Yes, sir, I did.

	

16	 0	 Isn't it true that on April 9th1 1992, you

	

17	 did some work in association with hair and fiber evidence?

	

18	 A	 On April 9th of '92. I examined a number of

	

19	 items to re- -- collect fiber related evidence.

	

20	 0	 All right.

	

21	 A	 I think the g ist of that examination was

	

22	 fibers,

	

23	 0	 Would YOU p lease tell the jury what YOU did.

	

24	 A	 Sure.

Ongedn.
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And I hove a copy of your April 9th, '92

report, That's what I'm referrin g to.

A	 Okay.

What did you do that caused YOU to draft

this report?

A	 T opened a number of p ieces of evidence and

I cut the parts of fabric samples out of them and placed

those in another packag e so that theY could be onal yzed bY

another criminalist in the laboratory for the p resence of

fibers and to Perform a fiber comparison on.

I also removed some items that

I had collected from the sexual assault kit of Lauri

Jacobson, which were -- had fibers associated with them for

the some purpose, and I put those items in one package, so

that this criminalist who was going to do the fiber analysis

Could examine that one Package,

And I collected a number of

items -- I honestly don't remember the gist of the fiber

exam, other than I was to collect the dark colored fibers

and take the -- a representative sample, I took like a two

inch by two inch s quare of the various materials and put

them into the envelope so that he could look at them.

Do you have a COPY of your April 9th, 1992

evidence imp ound report?
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A	 Yes.

Would you please Pull it out?

A	 Sure. It's right here,

I'd like to ask YOU some questions about it.

Regarding items one and two,

would it he fair to soy that you removed from the sexual

assault kits -- pertainin g to Louri Jacobson -- certain

hairs and fibers for the purposes of your examination or

somebody else's examination?

A	 Oh, for someone else's examination,

Okay . And who would that someone else be?

A	 Well, it was going to be one of the

criminolists who was doin g fiber analysis at the time. I

did not -- I'm not trained in fiber anal ysis. I have no

backg round in that area and I don't consider myself a real

expert in fiber anal ysis, so I wouldn't do the examination.

It would be assigned to someone

who had done fibers in the laboratory, and that would be one

of two individuals, p robably Terry Cook or Scott Hard y also

does them, And I think Mr. Cook performed the examinations

in this case.

So you, in essence, helped Pre pare some at

the impounded p h ysical evidence for a lab Person to perform

his or her examination?
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orttiFF “IVAAMTA, cre 127	 3511-0375)

JA002526



A	 Yes.

Now, referrin g to item three from your April

9th re port, could you p lease tell us what you did in regard

to that?

A	 Sure. I'm referring to my notes on the

case.

Is that all right?

Why do you have to refer to your notes? Are

they different from y our report?

A	 Yes. My handwritten notes would g ive me a

little more detail than what this report Ms.

MR. WOLFSON: Okay . Please,

Is it okay, Judge, if she

refers to the notes?

THE COURT: That's fine with me.

THE WITNESS: Item number three is from

LTE-3, which was a package that was booked by Officer Scholl

that contained a piece of a black knit ribbed fabric.

And I cut a piece of that

fabric out of the larger piece and I placed that in to a

container and then p laced that container into the manila

envelope, so that it could be anal yzed by someone who

Performs fiber analysis,

a	 What was going to be per- - what analysis
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was going to be performed; anal y sis on the knit fabric or an

analysis on the hairs and fiber that were on the Knit fabric

or both?

A	 I believe that it KO perha ps both.

I don't -- at the time I don't

recall that -- since I wasn't doing the fiber analysis,

really don't remember, other than the g ist of the -- the

gist was to be fiber analysis.

When we talk about fiber anal ysis, does that

include hair analy sis as well?

A	 Not necessarily.

Did somebod y direct You to do these things?

A	 Yes.

Who?

A	 I don't remember.

Is it common for an assi gned lead detective

to ask you to do work on a case?

A	 Its common for a detective to ask for a

number of anal yses by what we call a re quest farm, When we

get a request form, those are anal y zed by various

criminolo g ists in the laboratory.

I do serolo gy , so / mi ght g et a

serology request. I might be next in rotation,

Since I don't do fibers,
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someone else had to do the fiber exam, if a detective

requested it or if another member of the court, or, for

example, if YOU requested it.

0	 Please tell us what you did with re gard to

item number four.

A	 Item number four was another item that was

described in my notes as 0 black scarf that was booked bY

Connell.

And, once again, 1 took a piece

of that and placed it in the package for use in the fiber

analysis.

0	 Do you know where that black scarf came

from?

A 1 have, in MY notes, written, 'Accordin g to

the booking sheet,'* and those ore the exact no- -- words in

my notes; and then I hove in quotest

From the left wrist of the

initial D," as in dog , 4Tizzi, - end of quotes.

Q	 What did you do with relation to item number

five, p lease? What is it and what did YOU do with it?

A	 It was -- item number five was the knit

fabric recovered from an area identified on the package. It

was booked by Officer Scholl at a Cambridg e Avenue address,

And, once again, I Just took a
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Piece of that off and Placed that in a petra dish for

subsequent anal y sis in relation to fiber,

And then, finall y , item six, Please, Kiss

Errichetto.

A	 Once again, that was another standard Piece

of fabric; and that item was LTE-4, which is the -- I'm

sorry . Wait a minute.

Item number six is the scarf

that's from the left wrist of D, Lizzi, identified as the --

the scarf, I'm sorry . I think I said that was item number

three. I stand corrected.

And do YOU hove personal knowled ge of who in

Your crime lab actually did hair and fiber analysis on the

items that you have just described that you prepared for

such an analysis?

A	 Yes, Ida.

0	 Who did it?

A	 I handed those items to criminologist Terry

Cook on 4/9 of '92 at approximatel y 1530 hours.

0	 I want to jump you up to October of 1994,

Did you have occasion to do

some further work in this case?

A	 Yes, I did,

So you did work in -- your indulg ence for
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1	 one moment, please.

	

2	 THE COURT; Okay.

	

3	 BY MR, WOLFSON:

	

4	 0	 You did work in Februar y of 1992, April of

1992, and now were Jump ing to October of 1994; is that

	

6	 right?

	

7
	

A	 Yes, sir, that's correct.

	

a
	

And who req uested YOU to do the work in

	

9
	

October of 1994?

	

10
	

A	 Mr. Dan Seaton.

	

11
	

0	 The prosecutor seated three times to MY

	12
	

ri ght; is that right?

	

13
	

A	 Yes, sir,

	14
	

0	 1 have a COPY of your forensic laboratory

	

15
	

report of exam, and I can't make out the date stam p , but it

	

16
	

refers to an apparent examination of a illow case.

	

17
	

Do you have that report

	

18	 available?

	

19	 A	 Yes, sir, I do.

	

20	 Would you p lease tell the jury what YOU did

	

21	 and what was the result of your test?

	

22	 A	 Certainly.

23	 Once again, I was looking at

	

24	 the item of evidence as a serolo g ical examination, I was
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I Looking at it for the Presence or biolo g ical fluids,

2 And I examined this pillow case

i for the presence of blood and semen and the results were

4 negative,	 I performed a number of tests lookin g for both of

5 those substances; however, the tests Were all negative.

6 Therefore,	 I re ported that the

7 presence -- the examination for the presence of both blood

8 and semen, the results were negative,

9 Q	 So you found no blood and no semen on a

10 p illow case that you examined for such substances,

U. A	 That's correct.	 It was a black satin pillow

12 case.

13 Q	 Finally,	 I hove a supplemental report

14 wherein you did some work on October 25th1 1994,

15 A	 That is correct.

16 Q	 Again, at Mr. Seaton's re quest --

17 A	 Yes,	 sir.

18 Q	 regarding a -- tr y ing to find it --

19 pillow from da y bed.

20 Do you know what re port I'm

21 talking about?

22 A	 Are you talking about my report --

23 0	 Yes,

24 A	 -- dated October 25th, 1994?
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02320

1	 I don't mention a da y bed In my

2	 report,

3	 0	 May I see your report to see if it's the

4	 same thing that I hove?

A	 Sure,

6	 MR. WOLFSON: May I, Judge?

THE COURT: You may.

MR. WOLFSON: Same one

BY MR. WOLFSON:

MY question, Miss Errichetto is: What item

did you use for this examination?

A	 I used an item number identified as item 17.

It was a coin envelo pe containing one p iece of fabric,

bearing several blood-like stains and several yellowish

stains.

0	 Do you know where that piece of 'Mb- --

p iece of fabric came from?

A	 No, sir, T don't.

I know that it came from a

Package booked by Norman, but I don't know an ything other

than that.

0	 Do You know how bi g the fabric was?

A	 Ye, I do. I measured it approximately

eight and a half bY five and three- quarters inches.
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1

2	 from?

Have you ever learned where that fabric came

	

3	 A	 No, sir, I have not.

	

4	 Q	 And did You perform a serology test on that

	

5	 fabric?

	

6	 A	 Yes, I did.
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20	 When we do a serological

	

21	 examination and there is what appears to be a blood-like

	

22	 material on a Piece of clothing , for instance, the test

	

23	 takes on several steps:

	

24	 The first ste p would be: Is

002321

Q	 What was the result of your testing?

A	 There were not onl y blood-like stains on it,

which I would hove examined for the Presence Of blood

obviously, but there were also several yellowish stains on

it, which 1 felt could possibly be seminal in nature.

So I performed both tests to

Identify or to indicate the presence of semen and also testa

to indicate the presence of blood.

The semen tests were negative

I then attempted to blood type

the item number 17, and MY OtteMIAS to blood type that item

were negative, and / have, in my notes, that it didn't even

extract.
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this stain blood?

The second step is: If it is

blood, is it human blood?

And, finally, the third step

is: If it is human blood, can we tyPe this blood? Can we

assi gn a genetic profile for the donor of this blood?

Well, when I attempted to move

ahead, after I got an indication that it mi g ht be blood. I

attempted to extract it or pull the blood-like material from

the cloth and it didn't extract very easily at all.

Therefore, i wasn't able to

Pull that substance out of the cloth, so I won't reallY

able to do much else with it, other than have an indication

that it could possibly be blood, but I could get no further*

0	 So You did determine that it was blood or

it -- it had indications --

A	 Indications of, sir.

of -- of being blood?

A	 I did not confirm the presence of blood.

0	 But You could not even go to that next step

typing?

A	 That's correct.

0	 Do you have knowledge of how lon g blood will

remoin identifiable if it s pills onto a fabric and it is not

002322
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tested for years? Do you hove any ex pertise to be able to

answer that type of question?

A	 Sure, I can answer that question,

I've examined numerous stains

for the p resence of blood over MY career, 16 years. I have

identified stains that were fresh, what you would consider

fresh blood stains, fresh blood, whole blood samples; and

I've also, in the course of my 16 years as a bench chemist

and also my years as a lab director, been able to read

articles and books and thin gs on the analysis of biological

evidence in general.

A lot of things de pend an the

sam ple itself, how it's stored. For exam ple, if we hod a

blood sam ple that was taken and it was stored in a plastic

bag while it was still wet and put in the trunk of someone's

car here in Las Vegas in August, it would probably be

untyPable within several days, probably a week or less, I

would guess, and that's an educated guess.

However, if it were a sample

that were dried and frozen, it would obviousl y be typable

lon ger because we've Preserved that -- because we preserved

that evidence differently.

I had -- just several months

ago had occasion to listen to the ex p ert testimon y of
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someone who is a DNA anal yst; who testified in these courts,

here in the district courts Of Clark Count y , and he stated

that he had seen an anal ysis done an a sam p le that was 12

Years old, and was still able to get what he considered very

good ONA results, from a blood stain that was 12 years old.

So there is no cut and dried

answer to when blood evidence cannot be examined. It just

depends on the method of storage, how old the sample is and

what it's on.

I've seen cases of ver y fresh

blood on blue Jean material that I can't extract. The dye

sometimes in blue jean material Can have a deleterious

effect on the blood stains, sometimes not. It Just depends,

So there is no formula that we can use that says at this

point blood is no longer good.

0	 Thank you,

Now, with relation to this

piece of fabric that YOU examined in October of 1994, do you

know how it was stored for these two and a half years?

A	 It would be longer than -- you mean, until, I

Performed the examination or until today?

It's longer than two and a half

Years.

thought you said --
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A	 It's four -- today it's four and 0 half --

You performed the exam on October 24th,

1994.

A	 Yeah, from when it was taken to October,

don't know.. It was -- I received it from the evidence

vault, and if it was in the evidence vault, I doubt it was

refri gerated, quite frankly.

So, therefore, the environment was not as

conducive to preserving it for serology testing as we'd

like?

A	 Well, I wouldn't necessaril y SOY that.

I don't --

0	 Was it in a refrigerator?

A	 No, but as I stated earlier, we can get

results from sumples that are properly dried, that aren't

refrigerated, for a long Period of time, too, It just

de pends on the sample.

If I had MY choice, I think the

best way would be to freeze ever ything that's biological,

but that doesn't even indicate that somethin g that's frozen

for four years is going to g ive YOU a result. There --

there is just not -- you are Just not able to predict that,

0	 You, as on expert, can only work with things

as YOU find them and as they are presented to you; is that

002325
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A	 Right; and as the y are collected. I mean --

Q	 So if there NUS a two and a half year delay

in the request for YOU to examine a piece of evidence, you

have to live with, better or worse, that delay,

A	 That's correct,

Is Metro's lab considered a modern crime

You being the director, I think

I know what your answer is goin g to be.

A	 I think were a modern crime lab, but 1 --

think that would be a matter of °Pinion whether you would

think it's a modern crime lab. I have no idea what you mean

when you soy modern crime lab.

Do you have state of the art equipment?

to be of the hi ghest of quality for a cit y of this size.

A	 I would have to sa y that answer con be

answered -- can't be answered with just a yes or a no

answer, I would have to say it's both yes and nu,

We don't perform DNA analysis

yet. I think a crime lab in a cit y this size should be

002326
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performing DNA anal ysis; and as a result of my feelin g s on

that subject, we are now remodelin g the laboratory.

Currentl y , as I'm sittin g here,

the laboratory is bein g remodeled so that we can, in fact,

perform our own DNA anal ysis, So I think we're behind the

times from that respect.

However, in other instances,

performing conventional serologies, we have the equipment

that's anticipated to perform conventional serolo gy , which

is different than DNA analysis.

Are you familiar, generally sPeaking , with

how on expert, a hair and fiber comparison expert, conducts

his examination?

A	 Yes.

0	 Is it as simple as comparin g one known hair

to one questionable hair under a microsco pe to determine if

they hove similarities?

A	 It can be just one hair. I wouldn't perform

a hair comparison usin g standards of just one hair. That

would be, in my opinion, improper.

Do YOU know -- do YOU know if any hair

comparisons were done with the hair of my client, Michael

Rippe?

A	 I didn't do any hair comparisons.
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Do you know if anybody in your lab did any

hair comparisons using a known sample of Michael's hair?

A	 Well, since I was doing the serology Case,

and I perform hair examinations, I would p robabl y have been

the one to perform those, if I felt they were necessary ; and

I did not perform any.

And Terry Cook performed the

fiber analysis. He's also Performed hair anal ysis, and he

didn't perform any hair anal ysis, other than to look at, I

think, a hair that was In the g roup of items that he looked

at when he looked at the fiber anal ysis, and I believe it

was an animal hair.

Are you sa y ing that, to your knowledge,

Ter- -- Terry Cook didn't conclude that certain hairs that

were recovered from the crime scene were human hairs?

A	 I don't believe he had any opportunity to do

that. I don't believe he looked at evidence of that nature.

I looked at evidence that was

hair evidence in a sexual assault kit. I examined several

pubic hairs for the presence of seminal material and a white

material --

Q	 So you don't know if Terr y Cook did any hair

com parisons between unknown hairs retrieved from the crime

scene and hairs of Michael Rippo?
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A	 No1 I do know that; and as 1 stated, he did

2
	

not

3
	

MR, WOLFSON: Oka y . Thank you very much.

4
	

THE COURT; Redirect?

5
	

MR. SEATON; Yes.

6

7
	

REDIRECT EXAMINATION

8
	

BY MR. SEATON:

9
	

0	 In your re port where you did work on October

10

11

the 25th, 1994, on the manilla envelo pe booked by Sheree

Norman, package four -- do you have that report?

12 A Yes,	 sir,	 I do.

13 That was one that Mr. Wolfson asked YOU

14 about.

15

16

A

0

Yes	 I do,

And it showed that you received items 16 and

17 17.

18 A That's correct.

19 0 And Mr. Wolfson asked YOU if YOU knew where

20 the piece of fabric in item 17 came from.

21 A Yes.	 And I said	 did not.

22 0 And y ou did not know --

23 A Other than it came from Norman's package

24 four.
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Is there a particular WOY that crime scene

anal ysts package their packages so that you con relate to

their packa g ing system?

A	 They package their evidence prior to our

examination of the evidence.

Yes.

A	 So they perform their packaging duties with

no regard for my subsequent examination,

Right, When You get their packa g ing and it

sa ys Sheree Norman's package four, item 16 and 17, is that

—

A	 I assume she can identify where she got

packa ge four.

All right, Let me show you what has been

marked in evidence as State's Exhibit 106.

Do you recognize -- yeah, in

reading that evidence envelope -- evidence impound sheet --

A	 Uh-huh.

0	 -- or can YOU understand what it's about?

A	 Sure. This is an evidence impound report,

(Indicatin g ) It states a number of different items that

were recovered, what they are, a descri ption of the

evidence, the location recovered, with the descri p tion of

where things were recovered.
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0	 And -- go ahead.

A	 I'm sorry , I was going to say this IS

report that is si gned by Sheree Norman and approved by a

crime scene anal y st named David Raffino.

All right. And has she, in this report,

numbered, by package and item number, the various things

that she collected?

A	 Yes, sir, she did.

And on the front page, Where does it saY

that these items were collected from?

A	 The location is given as 3890 Cambridge

Street. Apartment 517.

And on what date were they obtained?

A	 The date listed on the evidence impound

report says: On 2/20/92, at app roximatel y 1400 hours, I

recovered the following items as evidence reference this

incident.

And does it name the victims in this

particular case on the to of that report?

A	 Yes, sir, it does.

And who ore they?

A	 Denise Lizzi and Lauri Jacobson.

0	 Could you look in there to see if there is a

packa ge four, items 16 and 17,
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A	 Yes, sir.

Is there one?

A	 Yes, there is.

And could you tell us -- Mr, Wolfson's

	

5	 concern was on item 17, I believe, tr y ing to determine —

6

7

	

8	 fabric t

9

10

	

11	 ftiOM a Pillow located On the 	 'm assuming this is for

	

12	 south -- day bed.

	

13	 0	 And —

14

15

16

17

18

19

20

21

22

	

23	 piece of fabric that came from a pillow on one of the day

	

24	 beds, was what you hod found the -ixistence of blood an, but
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RFNFR ST/VARRT11. CCR 122	 ;411-117R

1

2

5

4

A	 Oh, okay.

-- where it was that the ei ght inch p iece of

at you had in your possession come from.

Does this report indicate that?

A	 .	 sem -- it indicates that it was recovered

A	 The initial -- I'm sorr y . Let me clarify

that that Has the initial on her re port. I'm assuming that

means south day bed.

And just to clarify the record, how about

item 16, what was it and where did it come from?

A	 This is a possible blood sam p le and control,

It say s: Recovered from the SE -- I'm assumin g that means

southeast -- edge of the bathroom sink bowl.

0	 Thank YOU. And the item 174 which was the
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were unable to type; is that correct?

A	 I found an indication that the substance was

blood. I did not confirm that.

Q	 Okay. You don't know for sure that it was

blood?

A	 That's correct.

Did the condition of Exhibit 17, as you

viewed it, hurt your ability in any way , because of its

condition, to properl y examine that?

A	 I think it was definitely influenced by the

fact that it didn't extract.

0	 What does that mean?

A That means I couldn't remove the substance

that could have been the blood-like substance off the clot.

It was -- as blood ages, it frequentl y becomes difficult to

remove from a piece of fabric.

And that's one of the problems

with ag ing blood stains, is that it does become difficult to

actually remove that from a fabric.

And what we do is we might take

a piece of fabric and soak it in a li quid, like either

distilled water or saline; and when blood is very fresh, ds

long as it's not been heated to high temperatures -

sometimes that adversel y affects your abilit y to get blood
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to extract also,

What we want to do is soak the

p roteins and thin gs in that blood stain into the li quid so

then we can manipulate that li quid and attempt to form a

genetic profile or type that liquid.

And what ha ppens is tha t as

blood ages it becomes more and more difficult to extract,

and I think that my difficulity in blood t yp ing this was

definitely hampered by the fact that it did not extract.

It was your Job in those days to do hair

anal ysis; is that correct?

A	 Yes, I did hair analysis.

And did YOU tell us that you did no hair

anal ysis in this particular case?

A	 Well, I did -- I did a hair anal ysis, in

that I looked at some hairs for the p resence of seminal

material.

I did not do a hair comparison,

which is the com parison of hairs from one source to another,

under a microscope,

Tell us a little bit about the hair

comparisons.

A	 HaIr comparisons in general?

First of all, have you qualified as an
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RFNFF 'q T1VAnAT	 reR 177	 X41-0z741

I

2

5

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

JA002547



JA002548

	1	 expert in courts of this state as an expert in comparisons

	

2	 of hairs?

5

4

ypu would, about how you go about doing that.

	

6	 A	 Hair comparisons are basicall y that:

	

7	 They're a comparison of sources, different sources, or

	

8	 hairs.

9

10

11

12

13

14

15

16

17

18

19

	20	 purposes.

	

21	 Hair comparisons are not like

	

22	 fingerprint comparisons, they 're not even like DNA

	

25	 comparisons, in that hairs -- in the first place, if you

	

24	 just look around the room, you can see a large variety of

0023 5
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A	 Yes, I have

All ri ght, Give us a little education, if

For example -- and I'll just

use a sexual assault sam ple, where we expect some sexual

contact between two pubic regions, the victim and the

suspect both having -- perhaps havin g hair, I have had Cases

where there haven't been hairs from victims or suspects;

however, these regions are t yp ically hairy areas and perhaps

some violent contact could cause an exchange of the hairs

from victim to assailant or vice versa.

In the -- in the case of

finding hairs, which might be forei gn to a victim, YOU would

then need the hair standards from a suspect for comparison
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people's hairs; even among hairs on your head, you can find

a variet y of hairs. So there is no way to put hairs in to

what We would call population frequencies.

For example, there is no way to

know how many people in the Las Vegas Valley or Clark County

have brown hair, because what I Mi ght look at and call

brown, someone else mi ght call dishwater blond, for example.

So there is no Way to specify population numbers for hair

analysis,

In addition to that, hairs can

be radically changed very quicklY. People can shave their

heads. The y can change the color of their hair over a

period of years.

People become -- as they get

older, the y become g ra y ing ; and You con see that in just

looking around the courtroom, the variety of hairs. So that

also affects hair comparisons.

So there is no wa y to state

this hair definitel y came from this person's head when You

are doing a hair comparison, a microscopic hair comparison

of the mor phology or the characteristics of a hair.

Now that we nave DNA analysis,

if there is a root_ or folliculor ta g p resent, you can, in

fact, do that.
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But when YOU talk about a hair

comparison, you can't -- the most positive thing we can say

about a hair, when we do a hair comparison, is this hair is

similar to the hair from this individual's standards, and

that's the most positive thing we can say.

We can occasionall y exclude

peop le, say this hair could not have originated from this

person's head.

But hair comparisons are also

rather tedious,

0	 What do YOU mean by tedious?

A	 They can be long and involved hair analYses;

and, q uite frankly , I find that when you look at the

anal ysis itself, from a mana gement standpoint, I just don't

think when YOU do a hair comparison -- I think in all my

years as an ex pert, I found only several cases where I think

the hairs were so unusual that they were what I would

consider extremely guilt linking evidence; in other words,

evidence that linked victims or sus p ects or crime scenes,

Is that because the best you can do with a

hair comparison is just say that one is similar to another?

A	 Right,

O	 I'm not going to be able to take two hairs

off of my head and examine them and say positively that they
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1	 came from the head of the same person?

	

2	 A	 No. I -- I couldn't -- 1 could not do that

	

I	 from a microsco p ic stand point, even if I removed them

	

4	 myself, compare them and sa y these hairs ore definitel y from

	

5	 Dan Seaton's head, based on my microsco pic examination.

	

6	 Only if 1 had p lucked them

	

7	 myself could I Sa y that, because hair anal ysis doesn't lend

	

8	 itself -- the comparison of hairs doesn't lend itself to

	

9	 that type of answer.

	

10	 Q	 Are you suggestin g then that the value of

	

11	 hair analysis is something less than that of DNA or

	

12	 fingerprint analysis?

	

13	 A	 Oh, it's definitel y -- when you talk about

	

14	 value in terms of identif y ing it to a person, it's

	

15	 definitely less than fingerp rints and DNA. That doesn't

	

16	 mean that it can't be helpful in a case, of course.

	

17	 But it doesn't hove the

	

18	 identifying -- the discriminatin g power of some of the other

	

19	 analyses, like fin ger p rints or DNA analy ses even.

	

20	 Q	 Let me give you a hypothetical:

	

21	 A woman lives in an apartment,

	

22	 a rather unkempt apartment, and another woman is visiting

	

23	 her. Two other people are there, a man and a woman, and

	

24	 there is a fi ght of some sort that goes on.
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Both of the women, the first

two women that T mentioned, end u p as victims of 0 homicide

and are taken to a particular closet, a walk in closet, and

laid on the floor of this fairl y dirty apartment.

Does that hove anything , any

import to you, in terms of whether or not hair anal ysis, in

this case, hairs taken from either of the victims or their

clothing , would be of any value?

A	 You hove to consider that in order to

when YOU Perform a hair comparison -- once again, the word

comparison is crucial, because you need standards or

reference materials from people who would be donating or

perhaps originators of some of that evidence.

So the more -- the more people

that you have who could donate it then obviousl y the larger

circle you have to get of standard material.

But what happens is -- for

example, we've had -- I've had cases where we collect hairs

from the scene of CI motel, Since we hove so many

hotel-motel rooms here in Las Ve gas, well, you could have

hairs in that motel room from any number of peop le who have

stayed in that hotel room, who may have changed or toothed or

what have you.

So I think that that also --
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1	 that the crime scene itself would definitely have an impact

	

2	 on it, but I think that YOU have to also consider what I

	

3	 said before, hairs aren't -- we don't hove given group s of

	

4	 hairs. It can change. Um, hair analysis is not anything

	

5	 that we can p inpoint to an individual person,

	

6	 So that all has an effect on

	

7	 the value of hair evidence, I think, in general when you

	

8	 are talking about hair comparisons.

	

9	 Q	 Let me odd to my hypothetical -- and in the

	

10	 hypothetical, I have mentioned women and one male -- and

	

11	 let's assume in that hypothetical that the mole is the

	

12	 suspect in the killings, and, further, that that male has

	

13	 been in that apartment before on days other than the

	

14	 killing.

	

15
	

If YOU collected hair and you

	

16
	

had his known hair sam p le and you found one of his hairs

	

17
	

anywhere in that apartment or on either one of the victims,

	

18
	

and you could make a -- this is a similar kind of a hair

	

19	 match, would YOU know -- first of all. YOU won't know

	

20
	

positivel y that it came from that individual, mould you?

	

21
	

MR. WOLFSON: Objection, That is based upon

	

22
	

a hypothetical with facts not in evidence. There were no

	

23
	

known hairs taken from Michael RiPPO and that's port of his

	

24
	

hypothetical,
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R. SEATON;	 e1l, we don't know if there

were or not. We've had no testimon y that way.

MR, WOLFSON; That's exactl y right. We've

had no testimony , SO it's not a proper hypothetical,

MR. SEATON: She is allowed to go into

hypotheticals of this nature.

INF COURT: Overruled, 1'11 allow it in.

BY MR. SEATON:

Do you need me to re phrase it?

A	 I need YOU to repeat it.

I'll only be able to rephrase it.

In my hypothetical, there is a

male and that male is sus pected of having committed the

murders.

A

That male, further, has been known to have

been in that a partment on a da y other than the da y that the

killings took p lace; and we have -- and hairs have been

taken from his head and they are com pared to all the hairs

that are found at the scene --

A	 Uh-huh.

- and one comes UP similar, at least one,

we'll say,

First of all, would YOU be able
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to tell us from that similarit y that that Particular male

belon ged positively to the hair that was found at the scene?

A	 No

Even assuming that that hair was his Moir,

would you be able to tell whether or not that hair was

deposited at the time of the killin g or the day before or

whenever he was there at some other time?

A	 Certainly not.

MR. SEATON: Thank yeti.

I have nothing further.

THE COURT: Recross.

RFCRQU7FXAMINATUN

BY MR, WOLFSON:

But it you don't have the known donor's hair

to use in a comparison, you can't make that kind of

comparison; you can't conduct that kind of com parison, con

You?

A	 Well, p rior to having a known donor's hair,

you have to have hair that has some evidentiar y value; and

that's the first step . And, then, Yes, if you have hair

that YOU feel has evidentiory value for some reason, then

You have to definitely have hair for com parison Purposes,

because there is no other Hay to do a hair com parison than
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19	 1	 to compare it to standards from people's heads, from their

	

2	 pubic region.

	

3	 1	 I've compared finger hairs.

	

4	 I've compared hairs from, you know, a variety of different

	

5	 body areas.

	

6	 Q	 Is color of hair somethin g that is

	

7	 considered by the examiner in determinin g whether there is

	

8	 similarities or dissimilarities?

	

9	 A	 Certainly,

	

10	 Q	 You can exclude people, thou gh, con you

	

11	 net

	

12	 A	 Yes, you con.

	

13	 0	 -- in hair comparison work?

	

14	 A	 Yes.

	

15	 0	 And then, finall y , you said something about

	

16	 if the root of the hair is available, then there can be some

	

17	 DNA analysis done?

	

18	 A	 Well	 here can be.

I've -- we've sent out a number

of cases for DNA anal ysis on hairs and had limited success.

It's been re ported in the literature that it can be done,

but it has to be done with what we call the root or a

follicular tag , which are actually pieces of skin -- cells

there that would hove DNA in them. You can't get DNA, like,

4

RENEE SILYAGGIO, CCR 122 	 391-0379

19

20

21

22

23

24

JA002556



1

2

3

4

6

7

a

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

from the ti p of my hair.

0	 I remember as a kid. I used to pull out a

Piece of hair, and I'd see that little piece of white thing

at the end of it.

Is that the root of the hair

we're talking about?

A	 That p robably was a follicular to g , The

root doesn't necessaril y have to have those p ieces of skin

on it, but that's a follicular tag. But that's not to scot

that Just because You have that, the DNA analysis would

definitely be a positive outcome.

4	 Have you ever seen Dan Connell's evidence

impound report wherein he noted certain hairs and hair

strands bein g retrieved from the clothing of Denise Lizzi

and Lauri Jacobson?

A	 I -- I don't recall if I did or didn't,

quite honestly,

So you don't know whether the nairs and hair

strands that were obtained by Analyst Connell had the roots

on them, do you?

A	 No, I don't. I would have to look at them

microscop ically to determine that, or with the naked eye.

What is DNA?

A	 DNA is a substance that is p resent in cells.

• 002344=
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Its the genetic material that is passed on that determines

who we are and what we are. It makes us human.

In Your opinion, is DNA testin g and

comparison as reliable as fingerp rint testing?

A	 I think you'll have to be more specific for

me.

What do you mean when you say

reliable?

Is it accepted in most courts or law?

A	 Which one DNA?

Yes,

A	 It's accepted in a number of courts.

Is it acce pted in the Clark County courts?

A	 Yes, it has been.

Do you know if any DNA testin g was done in

this case?

A	 I don't think it was -- I don't think any

DNA testing was done, no.

MR. WOLFSON: Thank YOU,

No further questions.

MR. SEATON: Nothin g further,

THE COURT: Thank you, ma'am.

You are excused.
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(Whereupon, the witness
was excused.)

THE COURT: Call your next witness.

MR. SEATON: Carlos Coipa.

MR. DUNLEAVY: Your Honor, can we approach?

(Whereupon, an off-the-record
discussion was had.)

THE COURT: Will the jury kindl y step

outside for a few minutes,

And don't talk among yourselves

about this case or with anyone else; or form an y opinions

about the case.

got to keep you on your toes.

(The following p roceeding s were
had in open court outside the
Presence of the Jury:)

THE COURT; The record will reflect were

now outside the p resence of the jury.

MR. WOLFSON: I'm sorr y , Judge.

(Whereupon, a sotto voice at
this time.)

THE COURT: Can we swear in the witness?

MR. SEATON: Judge, I'm sorry?

002346
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THE COURT: Can We swear in the witness?

MR, SEATON: Well, I just su ggested to

counsel that we have a testimonial offer of proof, Their

Preference is that we Just make a p roffer of what his

testimony is going to be,

MR. HARMON: But our p reference is the

witness is here, whY don't we just hear from him.

THE COURT: Swear in the witness, please.

THE CLERK: Will You please stand and raise

your right hand,

Whereupon,

LAEIDS_EAIRA

having been called as a witness by the Plaintiff and

having been first duly sworn to tell the truth, the

whole truth and nothing but the truth, was examined

and testified as follows outside the p resence of the

Jury:

THE CLERK: Thank YOU,

Please be seated.

Will you state your name and

s pell it for the record,

THE WITNESS: Carlos Calm last name
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BY MR. SEATON:

Mr. C01130, where do you work?

A	 I work for Sears,

Is that Sears-Roebuck?

A	 Yes.

Is it here in Las Vegas?

A	 Yes. It's the Boulevard Moll store,

The Boulevard Mall?

A	 Yes.

0	 How lOng have you worked there?

A	 Going on 13 years.

In -- right now, what is your capacity?

A	 I"m sales manager.

Of what department?

A	 I handle six departments: Hardware,

s porting goods, lawn and garden,

0	 In February of 1992, did you work for Sears?

A	 Yes.

0	 And in what capacity?

A	 I was a sales associate.

Q	 In what deportment?

A	 In hardware.

Is that still of the Boulevard Mail store?

OFNFF QttlibA. nTn rro 1/1	 74111_AT70
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A	 correct.

I want to show YOU -- let me show it to

counsel first -- I'll show you what has been marked as

State's Proposed Exhibit 94, and ask if you are familiar

with that document?

A	 Yes,

How are y ou familiar with that document --

Well, first of all, what is

that document?

A	 It's a soles -- sales slip that we ring up

sales on.

At Sears?

A	 Yes.

And how are you familiar with that document?

A	 My associate number.

0	 What is an associate number?

A	 That's a number that we rin g uP to track all

of our sales to get -- when -- when -- at the time I was on

commission, so each associate has a sales associate number

that they ring under.

And the Exhibit 94 that you've got there is

a sale that y ou rang upl

A	 Correct.

0	 Would you look this document over carefullY
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and tell us if, in all res pects, it corresponds to the

typical sales sli p that is created by transactions in Sears?

A	 Yes. The sales check number is on them and

each item, itemized out, so, yes.

Q	 Da YOU have an independent recollection of

this particular sales transaction?

A	 Yes,

0	 And you were the person doin g the selling?

A	 Right.

Is this -- this is obviousl y 0 COPY Of Your

sales transaction, is it not --

A	 Correct.

0	 -- with the sales slip?

Is it a fair and accurate

representation of what the sales slip looked like in this

particular transaction?

A	 Yes.

MR, SEATON: I would move for its admission,

Judge,

THE COURT: We shouldn't do it now.

MR. DUNLEAVY: Will YOU reserve until after

we've had a chance to cross?

THE COURT: I'll reserve,

MR, SEATON: I'm going to have him testifY
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from it though for the purposes of this hearing,

MR, DUNLEAVY: Well, when the jury is here,

THE COURT: Yeah,

Y MR. SEATON:

When did this particular transaction take

place?

A	 It was the 19th of Februar y , '92.

1992?

Uh-huh.

0	 At the Boulevard Mall?

A	 Right.

0	 Sears-Roebuck store?

A	 Right,

Do You know what time of da y it was?

A	 It was in the evening,

Evening.

And do you know who the

individual was -- do you remember the individual who came to

the store and created this transaction?

A	 Yes,

0	 Was it a man or o woman?

A	 It was a man.

Do you remember how that person was dressed?

A	 He hod jeans on, kind of like lumberjack
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I type of shirt,	 I believe it was open, and a T shirt

2 underneath that.,

3 0	 Was he tall or short --

4 A	 No, he was medium build, um, five four, five

5 five;	 shorter that I was,	 and I'm not very tall.

6 How tall are you?

7 A	 I'm five eight.

8 And what did he buy?

9 A	 He purchased these items here, a compressor,

10 a sander, s p ray gun, coup lings, and an extended warranty on

U- them,

12 Q	 What was the total cost?

13 A	 And it was 819.80.

14 Did he use a credit cord?

15 A	 Yes.

16 And wos the credit card in a Particular

17 name?

18 A	 Um, yes,	 It's stamped here the holder is

19 Denise Lizzi, and the si gnature on this is different.

20 What is the signature on the card?

21 A	 Denny Morgan, that I can see.

22 All right,

23 A	 Uh-.huh.

24 0	 Did you end up taking the items to this

0 0 2 52
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III

161

individual's automobile?

A	 Yeah, for some reason. I did. T don't know

why . It must have been a NV night. But T did hel p him

load it up into the -- into the car.

What kind of car was it?

A	 It was a Pinto, and it was either bei ge or

white with like, blue interior in It.

(Whereu pon. as re quested bY
counsel, State's Exhibits 71
and 72 were marked for
identification.)

BY MR. SEATON:

0	 Showing you what's been marked as State's

Proposed Exhibits 71 and 72, can you reco gnize the

automobile in that particular picture? Does it look

familiar to you?

A	 Yeah. I saw it reall y from behind. He had

the hatch up.

0	 That's Exhibit 71 YOU are locking at.

Now you are looking at 72,

which is the p icture from the rear.

Does that hel p at all?

A	 Um, yeah, I mean. like I've seen -- this is

a picture of that, yeah.

0	 Does that look like the same car into which

You loaded the items that are listed as having been sold
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1 Sears Exhibit 94?on -- in

2 A	 Um, Yeah.

3 THE COURT:	 Is that yes?

4 THE WITNESS: 	 Yes.

5 THE COURT:	 You have to say yes,

6 THE WITNESS:	 Yes,

MR.	 SEATON:	 Oka y .	 Thank you.

By MR. SEATON:

Would you look about the courtroom and tell

us if YOU reco gnize the individual

A	 Well, it's kind of hard. That was Tour

Years ago	 Totall y different looking kind of gu y there,

longer hair, scra gg ly kind of looking, you know.

4	 Did the person have longer hair that you

sold it to --

A	 Right,

-- than the individual -- are you -- are you

thinking about a particular person in court today as we're

here now?

A	 Well, if I could -- tr y ing to p icture him

with longer hair and thing s, Yeah,

THE COURT: Yes.

THE WITNESS: Yes,
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BY MR. SEATON:

Showing you what's been marked as State's

Exhibit 99,

Do you recognize that person?

A	 Yeah.

Does that person look any thing like the

Person to whom you sold the items that you have described in

your sales slip?

A	 Yes. It's very -- very possible, yes.

MR. SfATON: Judge, could the defendant be

requested to stand so that --

THE COURT: Mr. RiPPo, Please stand.

BY MR. SEATON:

And, Mr. C0i130, would you come down; Just

stand in this area here so you can see relative hei ghts; and

I'm just asking YOU to look at the hei ght of the defendant,

A	 (Complies.)

Now having done that and looked at the

Photogra ph that was numbered 99 -- you can sit down and you

can resume your seat, too -- can you tell us whether or not

You believe that the defendant in this action is the same

individual who came in and did the credit card transaction

at Sears?

A	 Just very -- very possible. It looks a lot
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about the same?10

11

as he stood here in court toda y ,

A	 Yes,	 He was a little bit more slumped over

12 not as good posture at that time, but 	 yes.

13 MR,	 SEATON:	 All right,

14 Judge,	 for the pur poses of this

15 hearin g ,	 1 think that is all the State has,

16 THE COURT:	 Cross-examination.

17

18 I=

19 BY MR, DUNLEAYY:

20 0	 Are you saying that positivel y YOU can

21 identify this man or just that he looks similar?

22 A	 Um,	 like I said,	 Its four Years ago,	 At

23 that time, at that look	 1 mean, that's -- that picture,

24 that was the person, 	 yes.

0

CO

+7,
.263

1 1
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1St!,

like that could have been him at that time, because that was

four years COO, SO --

0	 Does the photog raph, Number 99,	 look more

like the individual who came before you that dm --

A	 Yes,

a	 -- on the 19th of Februar y , 1992?

A	 Uh-huh,	 yes,	 it does.

Q	 All right,	 Thant YOU.

Is the hei ght of the defendant,
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Positive about it?

A	 Yes,

No doubt?

A	 Yes,

How many customers a da y did YOU serve four

Years ago?

A	 Oh, no telling.

o	 But you remember this one customer?

A	 Yes.

O	 Why?

A	 Um, it's -- I don't know. It's just one

thing that stands out in my mind.
When is the first time somebod y contacted

You and asked If you could identify this individual?
A	 Um, I don't remember; Just -- it Has about

two weeks ago, two weeks ago.
Two weeks ago?

A	 That I talked to Mr. Seaton,

$o nobod y talked to YOU for four years about

this?

A	 No, it come up before that, that this
gentleman -- that that ha ppened with this credit card,
sometime after that, but. yeah, I could remember the whole
thing.
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6 6

Did YOU look at a photo lineup?

A	 No.

O	 Did you look at an actual lineup?

A	 No

O	 Ever asked to identif y him before today here

in court?

A	 No

Now, what was -- your Job at the time was a

salesman?

A	 I was a sales associate, yes.

And the person who bought this -- the credit

card was in the name of Denise Lizzi?

A	 Right.

And the name was Denn y Morgan?

A	 The si g nature on there 1.4 Denny Morgan.

Did you ask for any I.D. for Denise Lizzi or

Denny Morgan?

A	 Yes, I did,

What were YOU shown?

A	 I was shown a driver's license. I called UP

our credit central, I got an approval on it, to go ahead

and take it.

What driver's license?

A	 That's one thing that's fuzzy , that I --
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that I don't actually remember hat happened there, but T

did ask for some type of IA., and I did call up --

0	 And that's documented somewhere?

A	 Um, no, its not on here, huh-uh,

MR. DUNLEAVY: Court's indul g ence for one

second,

(Whereupon, a sotto voce at
this time.)

MR. DUNLEAVY: For the purposes of this

hearing , Your Honor, we hove nothin g further, We want to be

heard on our ar gument on the motion.

THE COURT: Okay. Argument?

MR, SEATON: Jud ge -- I'm sorry,

THE COURT: Do you have an y other questions

first?

MR, SEATON: Not at this time, no,

THE COURT: All right,

Argument?

MR. WOLFSON: Jud ge, the heart of our

argument is that this witness --

MR. HARMON: Your Honor, may the witness be

excused for 0 moment?

THE COURT; Okay, You may have leave, sir.

Wait outside.
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THE WITNESS: Okay,

THE COURT: Just in case,

(WhereuPon, the witness
was excused.)

MR. WOLFSON: Your Honor, the construction

of our arg ument is that this testimon y and evidence comes

under Chanter 48, other bad clot t ype evidence.

If Your Honor would review the

amended Indictment, Michael is char ged with, in essence, two

counts of credit card fraud, neither of the counts

pertaining to o transaction at Sears, And that's the key

here: He's charged with transactions other than Sears.

So my first objection is to

relevance. It's not relevant what he did with another

credit card at another location.

This comes under Chapter 48 of

the Nevada Revised Statutes, which stlYS evidence of other

bad oats is in admissible,

Further, Judge, if the State

wanted to introduce this evidence, the y should have filed,

Pursuant to the local rules, a motion in limine. I believe

it's Rule 3.40 of EDCR, which talks about a party moving

to -- moving for a . pretrial order for the Court to introduce

evidence,
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This is more prejudicial than

Probative. It's other bad act evidence. It shouldn't come

in.

	4	 MR. HARMON: Your Honor, the defense also

	

5	 could have filed a motion in limine on that subject.

	

6	 When we, in 1994, submitted the

list -- now whether it was our idea, as we quibbled a little

	

8	 bit earlier in the p roceedin gs, or whether because this was

	

9	 an Indictment and we did it pursuant to your order -- the

	

10	 fact is we listed all of the persons who were potential

	

11	 witnesses in this case and we identified a custodian of

	

12	 records from Sears. We mode that ver y clear. The defense

	

13	 has known that since early in 1994.

	

14	 And as I'm sure the y remember,

	

15	 and as I'm confident the Court remembers, when Diana Hunt

	16	 was on the witness stand, we asked her about conversations

	

17	 she had on February the 19th with Mr. Rippe about his use of

	19	 a credit card recovered in connection with these crimes, and

	19	 she said there was such a conversation, and he told her he

	

20	 bought a compressor.

And he indicated -- she said

first, it came from Service Merchandise; and then she has

asked, well, could that have been Sears?

And as I remember, she said,
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well, she thought they were the same, that Service

Merchandise and Sears would hove been the some business,

Well, we know that the y aren't.

But that's the state of the record alread y , Your Honor.

The State's witness, Hunt, has

already alluded to this transaction. There is also evidence

before the Jur y that an admission was made b y Mr, Rippo to

her that he used the credit cord at Service Merchandise or

Sears.

How, Your Honor, 48.054 is the

Pertinent statute, and there isn't any requirement that we

have alle g ed this unlawful act in one of our counts.

To make it admissible, Your

Honor, as the Court knows, we don't hove to allege that in

the Indictment, We have to prove that the p robative value

outweighs the p rejudicial effect, because it is evidence of

other unlawful conduct.

Your Honor, what .054 describes

are a whole series of categories where evidence of our

unlawful acts, if sufficiently related to the primarY

offense, will be admissible.

And it talks about evidence of

motive, We've alle ged, Your Honor, that robbery is one of

the motives in this case for these crimes.
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We've had evidence from Hunt

that p roperty was taken from the scene of the crime 	 We've

had evidence that the credit cord was used at the Meadows

Mall at the Sting less Company by Mr. Rippo, in her presence,

and that she used the credit cord at the Boulevard Mall, and

then at the Gold Coast.

If we're permitted to introduce

the evidence of the use of a Denise Lizzi credit card at

Sears, it's further evidence, Your Honor, of motive.

If Mr. RiPPo had just stolen

the item, then did he want simply a souvenir? Did he want

Just some p roperty of Lizzi to remind him of her?

No, it isn't limited to that,

because there is evidence, if we are permitted to present

it, that he went ahead and used it. In fact, the very next

day -- and it's very opProximate in time and place to the

PerPetration of these crimes -- he boug ht over $800 worth of

merchandise, evidence that -- not as to the total amount,

but at least as to the compressor and other e quipment, that

has already come before this Jur y from the testimony of

another witness.

In addition to motive, Your

Honor, 48.054 talks about It being admissible to prove

intent, to p rove knowledge, to p rove absence of mistake and
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identity.

In this case, it cer/oinl y is

relevant an the issue of identit y . Not only has the

witness -- and we appreciate that an reference to Mr.

Rippo, either in court or to the photograph of him when he

has the longer hair, is subject to whatever weight the

Court -- the jur y might choose to g ive it.

But in any event, this man, who

is on commission, had reason to pals enough attention to this

transaction that he described someone, at least in height,

who sounds very much like Mr. Rippo. He said about five

feet four, five five.

He furthermore said the

equipment was loaded into a vehicle he described as a Pinto.

And he looked at the

photog raphs, 71 and 72, and indicated at least the view from

the back of the vehicle, it appeared to be the same car into

which the p roperty was loaded.

Diana Hunt has already

Identified exhibits 71 and 72 as bein g not only the Ford

Pinto of the defendant Mr. RiPPO, but the p recise car that

she and Mr. Pip po rode in when they went on tour February

the 18th, 1992, to the Katie Arms apartment complex.

And, furthermore, Your Honor,
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it is not onl y highly relevant on the issues of motive and

identity and intent, it's probative because she's already

testified about this, and because an ything that either tends

to discredit her or tends to buttress the accurac y and the

reliability of her testimony is certainly p ertinent to these

Proceedings.

So for all those reasons,

Judge, it Just seems elementar y that if we con show that Mr,

Ri ppo, within one day, within a pp roximately 24 hours, is

connected to a credit card belon g ing to one of the homicide

victims, that is evidence so overwhelming, so probative, it

obviously outweighs any Prejudice to the defendant, and Mr.

Caipa should be permitted to identify the document and

describe the transaction,

MR. WOLFSON: Briefly,

If it is so overwhelming and so

Probative, why didn't they charge him with the crime? They

didn't charge him with the crime,

You know, there ore purposes

for local rules, and the local rules do soy that the partY

should file a motion in limine.

Now, if I were to follow Mr,

Harmon's su ggestion, 1 would have had to have filed a motion

in limine addressing the witness list -- for exam p le, on
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page three, Hal, last name unknown.

Your Honor, 1 move to limit his

testimony.

And then, I'd have to go to

page five, Mike, last name unknown.

Your Honor, I'm askin g you to

limit his testimony.

I mean, where do I start and

where do I stop?

160 witnesses, as m y co-counsel

points out.

It's unchar ged acts. The

general rule is that uncharged acts are inadmissible. Its

the exce ption that Mr. Harmon is talkin g about, and I think

he should have comp lied with the local rule and Sought

pretrial permission for its introduction.

MR. HARMON: Your Honor, it was over two

weeks ago that Diana Hunt testified. Her testimon y about

the admission regardin g purchase of the compressor with the

stolen credit card, the reference to either Service

Merchandise or Sears, when that is taken together with the

reference to the Sears witness on the witness list filed

back in 1994, there isn't any surprise.

At least if there is surprise,
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1 it's because the defense didn't take the initiative to

2 follow up.

4

THE COURT:	 I'll allow him to testify,

MR.	 HARMON;	 Thank you.

5 THE COURT;	 Bring in the witness and the

6 Jury.

7 THE BAILIFF:	 Thank YOU,

8 (The following proceedings were
had in open court in the

9 presence of the Jury;)

10	 THE CLERK: Will you stand, p lease, and

11	 raise Your ri ght hand.

12

13	 Whereupon,

14	 CARLOS CAIPA

IS	 having been called as a witness b y the Plaintiff and

16	 having been first duly sworn to tell the truth, the

17	 whole truth and nothing but the truth, was examined

18	 and testified as follows:

19	 THE CLERK; Thank you.

20	 Please be seated.

21	 Will you state y our name and

22	 spell it for the record, please,

23	 THE COURT t Counsel stipulate to the

24	 presence of the Jury?

RENEE STLVAGGIO. CCR 122 	 391-0379

JA002580



1

2

3

4

5

MR. SEATON: Yes, Judge.

MR, DUNLEAVY: Yes, Your Honor.

THE COURT: Would YOU state your name and

spell it for the court reporter, please.

THE WITNESS: Carlos Coipa; last name is

6	 -a-i-p-a.

7

8

9	 BY MR. SEATON;

I	 ii

10 Mr. Coipa, how are you employed?

11 A	 I won for Sears.	 I'm a sales manager

12 there.

13 Q	 And at what Sears?

14 A	 At the Boulevard Mall.

15 Q	 And how long hove yOu been employed with

16 Sears at the Boulevard Mall?

17 A	 For 13 years.

18 Q	 And YOU are the manager of what department

19 now?

20 A	 I nave six departments; main ones are

21 hardware,	 lawn and garden, s porting goods.

22 Q	 In February aT 1992, were you employed bY

23 Sears at that time?

24 A	 Yes,
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And in which department did You work then?

A	 T was a sales associate for hardware,

A sales associate is, like, a salesman.

salesperson?

A	 Right,

Let me show you what has been marked as

State's Proposed Exhibit 94.

And I want to ask if you can

look at that and recognize tnat document?

A	 Yes,

What is that document?

A	 It's a soles check that we rin g sales under.

I recognize it because it has my associate number on it

Does each associate have their own number?

A	 Correct.

What wus yours?

A	 12443,

And that's the number you used whenever you

rang up sales?

A	 Right; that's how me tracked our commission,

And that number appears on Exhibit 9 --

pro p osed Exhibit 94?

A	 Yes.

Would YOU look that document over carefully
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and tell us whether or not it a ppears to be a -- a fair and

accurate co py of the sales transaction that took place

regarding that 94?

A	 Yes, it is

Do you have an indePendent recollection of

that particular transaction?

A	 Yes, I do.

MR, SEATON: Al]. right.

Judge, I would move for the

introduction into evidence at this time of State's Proposed

Exhibit 94,
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MR. DUNLEAVY: I'd ask the Court to reserve

until after cross, Your Honor.

THE COURT: I'll reserve.

MR. SEATON: May I be permitted to discuss

the document with the witness?

THE COURT: You may.

MR. SEATON: I can do it from here.

BY MR. SEATON:

When did the Particular transaction take

place?

A	 February 19th, 1992.

And --

A	 It was an evening,

002370
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The evenin g hours of February the 19th,

A	 Yes.

You were workin g in which department at that

time?

A	 Hardware.

Did someone come to you and want to ring up

items that are described in this document?

A	 Yes. What -- the y were looking at certain

merchandise, and we -- I approached them.

When you say the y , was there more than one?

A	 No, I'm saying just one person.

Was that a male or a female?

A	 It was a mule.

Can YOU describe that male?

A	 Okay. At that time, um, it was a white

male, sandy blond hair type, down to the shoulder length;

YOU know --

Q	 How tall would YOU SOY that individual was?

A	 Five six, five five, right around there.

How tall are you?

A	 Five eight.

They were maybe a little shorter -- that

individual was a little shorter than you are?

11 02.$ '71
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A	 Yes.

What a ge would you -- say that that Person

Was?

A	 Maybe early 20s, 19. I don't know,

somewhere around there.

And what would you -- how would you describe

their build?

A	 Um, kind of stocky for that sin, YOU know,

kind of muscular.

All ri ght. Is the -- I'd like YOU to look

around the courtroom and tell us whether or not the

individual who made that transaction is here in court.

A	 Um, it's very possible. I'm going back from

four years ago, how they looked back then, and --

Q	 When you say very possible, are YOU looking

at a particular individual in court now?

A	 Yes.

Where is that person seated as we Speak?

A	 In the middle there, on the table there.

The table next to me?

A	 Yes,

0	 Would that be the individual who is in the

blue sweater?

A	 Yes.

002372
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1 0	 Who is now standing up?

2 A	 Yes.

3 All right.	 And Nhlle he is standing , could

4 You Step down for Just a moment and observe this

5 individual's height and his build.

6 A	 (Complies.)

7 Have you seen it adequately?

8 A	 Uh-huh.

9 MR. SEATON:	 All ri ght.	 You may both

return.

BY MR, SEATON:

Is there any thing different about this

individual's build from the person that You saw that -- on

Februar y the 19th at Sears?

A	 Um, no.

0	 What about the hair?

A	 Yeah, the hair was longer then -- had longer

hair back then.

Than the defendant's hair here in court?

A	 Yes.

MR, SEATON: And, Judge, may the record

reflect that the defendant stood UP and the witness was

talking about that particular individual?

THE COURT; The record will reflect the

002373
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identity -- that the witness has identified the defendant.

BY MR, SEATON:

And I'm showin g you now State's Exhibit 99.

Does that photog ra ph appear to

be more similar, less similar to the person that you

observed in the store than the individual you just

Identified now?

A	 Yes,

MR. DUNLEAVY: I'm sorr y , Your Honor, which

is it?

THE WITNESS: Yeah, this is the person that

I hel ped at that time.

THE COURT: The photogra ph of the defendant?

MR. SEATON: I'm sorry.

THE WITNESS: A photog raph of the defendant.

MR. SEATON: Have you seen that photograph?

MR. DUNLEAVY: Yeah,

BY MR. SEATON:

The photog raph, 99, that you just looked at,

are you telling us that that is the individual who you sold

the items on Exhibit 94 to on Februar y the 19th, 1992?

A	 Yes.

I'll take that. Thank you.

What were the items --

0U2874
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A	 ft was --

2 Q	 -- that Mr. Rippo bou ght that evening?

3 A	 It was a compressor, a spray gun, an air

4 sander,	 I believe, and some cou p lings to fit it, and a

5 service warrant y on it.

6 Q	 What was the total price?

7 A	 It was $819.80,

8 Q	 Were all of these items bought within the

9 store, at a cash register?

RENEE SILVAGGIO, CCR 122 	 391-0378

°OWL

10 A	 Yes,

11 And how did the defendant take them out of

12 the store -- are they big and heavy , bulky?

13 A	 The comp ressor would have went throu gh what

14 we call customer car pick up. 	 The other items were token

15 with --

16 0	 Meaning that the other items are small

17 enough for the customer to --

18 A	 Yes, small enough to where we can bog them

19 and the customer can take them,

20 0	 Okay.	 And the other one was a car p ick up,

21 you said?

22 A	 Yeah, customer car pick UP, and it's a

23 compressor, a heav y item,

24 0	 All right,

JA002588



1 Did you hel p at all in the

2 securin g of that item into this individual's car?

3 A	 Yes.	 Either,	 for some reason, we were

4 backed UP back there or he was in a hurr y and I wanted to

5 make sure that the sales -- I got MY commission off of that

6 So I -- yeah.	 I assisted him

7 out to the car and hel ped him load it U.

8 0	 What kind of a car did he have?

9 A	 Um, it was a Pinto, 	 It KOS either white or

beige with blue lining,

0	 And where in that automobile did YOU P1OCe

the air compressor?

A	 In the back -- the hatch was UP,

Showing You what e s been marked as State's

Proposed Exhibit 71, first of all, and 72 -- 71 being the

front portion of the automobile and 72, the rear -- looking

at those photog ra phs, can you identif y them -- the car

de picted in that photograph as bein g the same car into which

you loaded the air compressor for the defendant?

A	 Yes.

0	 How did the defendant pay for the items in

Exhibit 94?

A	 It was paid on a Sears card, Sears credit

cord.

002376
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Credit card?

A	 Yes.

Did the Sears credit card look like all

other credit cards in terms of shaPe and size?

A	 No. This one was a -- it Was an older one.

It was a white one. And they're like half the size of the

new type credit cards.

It's smaller then?

A	 Yes.

Was there a particular name on this credit

card?

A	 Yes. It's stamped Denise Lizzi, and it's

signed by Denny Morgan.

You are telling us that the man depicted in

this photog raph (indicating ) bought --

MR. DUNLEAVY: Your Honor, can we have him

identify the photo g raph tor the record?

MR, SEATON: It is --

THE COURT: The number.

MR. SEATON: Yes, Number 99, previously

identified as a photograph or the defendant, Mike Rippe,

BY MR. SEATON;

You are telling us that the man in this

Photog raph (indicating), Number 99, Mr. RiPPO, is the

002377
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individual who used a credit card with the name Denise Lizzl -

on it --

A	 Yes.

-- to purchase the items that you've told us

about here today?

A	 Yes, it is,

(Whereupon; a sotto voce at
this time,)

MR, SEATON: Pass the witness, Judge.

THE COURT: Cress-examination,

Y MR. DONLEAVY:

How many customers did you serve a day?

A	 There is no telling.

One?

A	 Could -- um, de pends on -- evenin gs, slow

evenin gs, could have been one to ten.

I believe you said it was bus y that night.

A	 It's possible; could have been yes. Car

Pick u p may have been busy , but my area may not have been

busy.

Now, when were you first contacted b y the

police and asked about this case?

002378
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A	 Um, well, I was never contacted by them. I

was contacted by our loss p revention manager on it, about

this, because I told him something about it and then --

Q	 When was this?

A	 It could have been two years ago maybe, two,

three years ago.

0	 So about two years after the crime?

A	 Its possible, sure.

0	 And were you shown o lineup of some kind?

A	 No,

0	 Photographs of anybody?

A	 No.

0	 Have you ever been shown a lineup?

A	 No

0	 Photographs b y anybody?

A	 Na.

But four years later, you remember this one

customer?

A	 Yes.

Was there something really uni que about this

customer that just drove it into y our memory?

A	 Um, Just one of those wierd things that

happens; just somethin g You sense that's just not right,

Just weird.
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0	 So o man g ives you a credit card in the name

of Denise and what did YOU do to check it out?

A	 Called UP credit central --

Q	 Asked them if Denise was a man, five foot

five?

A	 Well, no. I asked about the signature on

the back that was on there, and it was -- it was a bu yer on

that credit card.

What was a bu yer on that credit card?

A It was si gned -- a different name. It was

not Denise Lizzi's si gnature on there. it was si gned by --

gentleman's name.

And you hove documentation on this?

A	 No, I don't.

Just remember that conversation too?

A	 Um, I -- I can remember that, yes.

Now, a little while ago, YOU were talking

about how lon g his hair was?

A	 Uh-huh.

And you talked about that was the

distin guishing difference between 1992 and now, is that you

noticed the hair was different?

A

But in the picture you identified here, he's

002380
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2

5

4

also got a moustache and beard, doesn't he?

A	 He has a goatee.

Right, a goatee.	 (Indicating)

A	 Uh—huh,

5 THE COURT:	 Yes?

6 THE WITNESS: 	 Yes,	 I'm sorry,

7 BY MR. DUNLEAVY:

8 0	 SO four years aao, You saw a man with long

9 hair, moustache and a goatee; nobody ever asked you about

10 this identification again for four y ears; and you have no

11 p roblem walking in say ing , oh, Yeah, that's the same guy?

12 A	 On that picture, that's whO that was, Yeah.

13 0	 Haw long did this transaction take?

14 A	 It could have took a half hour,

15 0	 Four years ago?

16 A	 Yeah.

17 How many customers have you had since then?

18 A	 Couldn't tell you; many.

19 Thousands?

20 A	 Absolutely.

21 How man y of those can you identif y four

22 years later?

23 A	 Um, I have -- I couldn't tell yOU.	 T have a

24 lot of peo p le come in and see me.
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You even remember what the credit card

looked like,

A	 Yeah, there is two different --

THE COURT; Yes,

THE WITNESS: Yes. There is several

different tyPes of looking credit card,

BY MR. DUNLEAVY:

And four years ago, this was such an

important event that YOU remembered the card itself?

A	 Well, I Just know what kind of credit card

it was, being that I had been there for some time.

And how do y ou Know that?

A	 Um --

15	 Is it reflected on that document in front of

you?

A	 Um, yes -- well, I -- I can tell what --

what t y- -- what t ype it was.

Are you testif y ing that you remember the

card, like you said a little while ago, or that YOU

reco gnized because it's on the piece of --

A	 Well, I can tell you what kind of card it

was, yes.

The car, was there anything unusual about

this car you sow?

002382
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A	 Na, just a beat up Pinto, beat up cur type.

Any idea how many Pintos there are in the

world?

A	 I'm sure there is quite a bit.

But you have no Problems todaY testifying

under oath that this is the same car? (Indicating)

A	 That is the cur that I loaded it up into,

yes; from behind, yes.

MR. DUNLEAVY: Admirable memor y . Thank you.

No Turther questions.

MR. SEATON: I would ask that his gratuitous

Comment be struck.

THE COURT: His comment will be struck. His

remarks will be disregarded.

I
BY MR. SEATON:

Mr. Cai pa, you indicated that YOU had spoken

to Your loss p revention manager; is that right?

A	 Yes.

Is that someone in the company that

handles --

A	 Yes. At that time, it was Bruce Burgess.

Can you spell that for our -

002383
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A	 I believe Its B-u-r-g-e-s-s; Chris Burgess.

Did you talk to him about this particular

transaction?

A	 Yes. I mentioned something to him about it,

and then he told me -- well, first, he had told me what had

happened, and then I told him exactl y what happened; that he

told me that this gentleman that purchased -- made this

purchase was indicted for somethin g --

MR. DUNLEAVY: Objection; hearsay , Your

10 Honor.

11 THE COURT:	 Sustained.

12 BY MR,	 SEATON:

13 Did you ever learn --

14 THE COURT:	 The jury will disre gard that,

15 BY MR.	 SEATON:

16 Did you learn from your own knowled ge that

17 there was a killin g that had -- or two killings that had to

18 do with this particular credit card?

19 A	 Not by my own knowledge, no.

20 Okay.

21 A	 No,

22 Were -- Mr.	 et me change that.

23 You were asked whether or not

24 you had an 	 sPeCific recollection about this, and whether or

_092384
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not your memor y was accurate of these particular events.

195
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Is there something , some

knowledge that you have,	 that causes this particular event

to be branded into your memory?

A	 Um,	 just one of those things that just stick

out.	 I don't know why ,	 just -- it does.	 It just -- I can

see the whole transaction going down and

Well, did you sometime later learn things

that caused you never to forget it?

10 A	 Yes,	 Like I said, Our loss prevention

11 manager had told me what had ha ppened and, You know,

12 somethin g -- and it Just rang it right UP to me.

13 O	 You learned about the murders?

14 A	 He told me -- yeah.

15 MR. SEATON:	 Thank you.	 I have nothing

16 further.

17 Oh,	 yeah,	 Jud g e,	 one other.

18 BY MR.	 SEATON:

19 You reco gnize the seriousness of what we're

20 doing here,	 do you not?

21 A	 Absolutely.

22 0	 This man who stood up and you looked at a

23 little earlier (indicatin g ), the man whose picture YOU

24 Identified in 99,	 is charged with two murders.
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That's Pretty serious, is it

not?

A	 Yes.

Would you come into court and make things

up?

A	 No,

An y reason for that at all?

A	 No

Do you harbor --

MR. DONLEAVY: Your Honor, the y are asking

the witness to verify his own veracitY.

R. SEATON: I'll ask a different question.

BY MR. SEATON:

Do you harbor any grud g es against Mr. Rippo?

A	 No.

0	 And have you told us the truth?

MR. DUNLEAVY: Objection, Your Honor. He

knows that's an improper question.

MR. SEATON: I have nothing further,

THE COURT: Rocross,

RFCROSS-FXAMLNATION

BY MR. DUNLEAVY:

00Z386
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When did you talk to this less prevention

man?

A	 Um, like I said, it Was about two, three

year$ ago.

Which was it, two Years ago, three years

ago?

A	 I'm not sure.

Was it within weeks or days of this event?

A	 Um, I don't know. T couldn't tell you.

Can you g ive us a description of the lost

customer you waited on?

A	 Today, no -- nobody . I was on the computer

all day.

What about yesterday?

A	 I was in Riverside.

What about lost year?

MR, SEATON: Judge, I'm going to object to

the nature of these questions.

THE COURT: Sustained.

MR, DUNLEAVY: No further questions, Judge.

MR. SEATON! Nothin g further.

THE COURT: Thank you.

You are excused, sir.

(Whereu pon, the witness
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was excused.)

THE COURT: The State is moving to admit

Exhibit 947

R. SEATON: Yes, JUdge,

THE COURT: That will be admitted.

MR. SEATON: Thank you

(Whereupon, State's Exhibit 94
was admitted into evidence.)

THE COURT: That's it for toni ght, folks.

We'll get started tomorrow at

10:50,

Remember: Do not converse

among Yourselves or with anyone else on an y subject

connected with the trial;

Read, watch, listen to any

report or commentary on the trial b y any medium of

information, including, without limitation, newspaper,

television and radio: or

Form or express my oninion on

any subject connected with the trial until the matter ts

finally submitted to you

Have a g ood evening,

0023gi
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(Proceedings recessed until Thursday.
February 29, 1996, at 10:30 a.m.)

ATTEST: Full, true and accurate transcript of	 oceedings.
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PHILIP H. DUNLEAVY, ESQ.
.State Bar No. 000598

, 2 20,10 W. Charleston
Sulite G-67

3	 Vegas, Nevada 89102
2) 877-0910

WOLFSON & GLASS
Steven B. Wolfson
State Bar No, 001565

6 Pecalyn Glass
State Bar No. 225
302 E. .Carson Avenue, Suite 400
Las Vegas, Nevada 89101

8 1702) 305-7227

Depu

1

LED IN OPEN COURt-
FEB 2 8 1996  19

ETTA OWIAA

DISTRICT COURT

CLARK COUNTY, NEVADA ,

* * *

STATE OF NEVADA

LVS-

MICHAEL DAMON RIPPO,

Defendant.

Case No.	 C106784
Dept. No.	 IV
Docket No. C

21

'T2	 COMES NOW the defendant Michael Damon Rippo, by and through

23 his attorneys of record, Philip H. Dunleavy, and Steven B.
A

Wolfson who r respectfully requests this Honorable Court to bar

the admission of cumulative victim impact evidence.

26	 This motion is made and based upon the attached points and

27 authorities, all the papers and pleadings on file herein, and

cbf

14
. Plaintiff,

16
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upon such other and further evidence as made to be adduced at the

2 hearing on this matter.

DATED this 27 71'1  day of February, 1996.

Respectfully submitted,

I.

4

7

pRDER 8BORTrNING IN 

Good cause appearing therefore,

IT IS HEREBY ORDERED that the time for hearing of the

above-entitled matter be, and the same will be heard on the

day of	 , 1996 0 at,the hour of

'clock, At N. in Department No. IV.4

6

17

18 Respectfully submitted,

19
20 	

HIL B. Di5NLEAVY, ESQ.
21 State Bar No. ' 000598

810 W. Charleston
22 Suite G-67

Las Vegas, Nevada 89102
23 Attorney for Defendant

24

25

26

27

28

2 "
	

4 I

PR. DWLEAVY, E
State Bar No. 000598
Attorney for Defendant

/1144--5	 DATED this ‘,,r 	 day of February,
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POINTS AND AUTHORITIES

The defendant is charged with first degree murder and

ated offenses in the above-captioned matter.

A The State has filed a Notice of Intent to Seek the Death

5 Penalty in ' the above-captioned matter.

The U.S. Supreme Court in RUNE V, TENNESS4A, 501 U.S. 808

115 L.Ed.2d 720 4 111 S.Ct. 2597 (1991), has held that the Eighth

8 Amendment erects no per se bar to the admission of certain victim

0 impact evidence during the sentencing phase of a capital case.

10 The Court, however, has acknowledged that victim impact evidence

11' can be so unduly prejudicial as to render the sentencing

12 Proceeding fundamentally unfair and violative of the Due Process

13 Clause of the Fourteenth Amendment. zd. at 2e08, 115 L.Ed.26 at

14 735.

a	 The victim impact evidence which the State may produce at

6 the sentencing phase may be so cumulative, redundant and•

17 oppressive in nature as to encourage a shifting of the focus of

/8 ttie sentencing proceedings away from the defendant and on to the

19 victim and his/her family. 	 Such a result was not intended by the

Ourt in PAM which repeatedly reasoned that the sentencing

21J authority Was entitled to see only "a quick glimpse of the life

'petitioner chose to extinguish."	 Ig . at 2611	 1.1.5 L.Ed.2d at

23, 7'39.	 [quoting NZLLS V. MARy4XND 486 U.S. 367 0 397, 100 L.Ed.2d

24 384, 108 S.Ct 1860 (1988)] 	 (Rehnquist,	 dissenting).

25 The introduction of such cumulative, redundant and

26 oppressive victim impact evidence is so unduly prejudicial as to

27 violate the principles of fundamental fairness and the

28 constitutional requirements of the Due Process Clause of the

3
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Fourteenth Amendiant of the United States Constitution and Nevada

211 Constitutional .Declaration of Article 1, Section 8 of the Due

Process clause.

4	 For these' reasons and others to be raised at the time of the

, 5 hearing on this Motiong the defendant's Motion to bar the

6 admission of victim impact evidence must be granted.

7	 WHEREFORE, the defendant respectfully requests:

8	 A. That &hearing be held on this Motion, and,

B. That this Honorable court grant the defendant's Motion

1O to bar the admission of victim impact evidence; and,

C. That this Court grant such additional relief as the

nature of this case may require.

Respectfully submitted,

IL B. DUNLEAVY, ESQ.
State Bar No. 000598
2810 W. Charleston
Suite G-67
Las Vegas, Nevada 89102
Attorney for Defendant

4

JA002606



—FILED IN OPEN COURT--
FEB 2 8 1996 19

4-11r. Cdt-Alitil AN CLERK

Deputy

Case No.	 C106784
Dept. No.	 IV
Docket No. C

15 Lys

EL DAMON RIPPO,
17

Defendant.

26

1 PHILIP H. DUNLEAVY, ESQ,
State Bar No. 000598

2 2q10 W. Charleston
Stlite G-67 .

3 L4s Vegas, gevada 89102
702) 877-0910

OLFSON & GLASS
5 Steven B. Wolfson

State Bar NO. 001565
6 Aacalyn Glass

State Bar No: 225
If 02 E. Carson Avenue, Suite 400

.Las Vegas, Nevada 89101
8 1702) 385-7227

DISTRICT COURT

CLARK COUNTY, NEVADA .

* * *

THE STATE OF NEVADA

i0 

	

	 MPc EVIDCE THE ØATI
TENDS TO INTP,ODEICE WALTY_PHASS

21,
CONES NOW the defendant Michael Damon Rippo, by and through

hiS attorneys of record, Philip H. Dunleavy and Steven B.
23

Wolfson,' who respectfully requests this Honorable Court issue an
24

order requiring the State to provide to the court for review any
25

and all victim impact evidence the State intends to introduce in

14
Plaintiff

18

10

the penalty phase.
27
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24	 IL H. DUNLEAVY, ESQ.
State Bar No. 000598

251 2810 W. Charleston
Suite G-67

261 Las Vegas, Nevada 89102
Attorney for Defendant

27

28

2

This motion 'is made and based upon the attached points and

authorities, all the papers and pleadings on file herein, and

upon such other and further evidence as may be adduced at the

hearing on thiS matter.,

DATED this ,2--- •74 day of February, 1996.

Respectfully submitted,

2

4

.5

7

9

,

A' ----
IL1 H. DUNLEAVY, ESQ.

State Bar No. 000598
Attorney for Defendant

ORDER SHORT RO TIMI
, 13

Good cause appearing therefore

IT IS HEREBY ORDERED that the time for hearing of the
15

above-entitled)aatter be, and the same will be heard on the
16

day of R ae&	  1996, at the hour of
17

o'clock, 	 HOn Deparpaent No. IV.
18

10	

DATED thiS ,  ,75  . day of February,	 9 •

20

21
spectfully submitted,

22

4	 4.,

10

12

14
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2	 The defendant is charged with first degree murder and

fi3 r lated off4nses in the above-captioned matter.
,

4 — The State has filed a Notice of Intent to Seek the Death

Penalty.

61	 The U.S. Supreme Court in FAME IF, TENNESSEE, 501 U.S. 808,

5 L.Ed.2d 720, 111 S. Ct. 2597, (1991), has held that the

ghth Amendment erects no per se bar to the admission of certain

victim impact evidence during the sentencing phase of a capital'

101 case.

•	 The PAYNE Court however, acknowledged that victim impact

2 evidence can be 50 unduly prejudicial as to render the sentencing

5 proceeding fundamentally unfair and violate the Due Process
k4 Clause of the Four eenth Amendment. id. at 2609,, 115 L.Ed.2d at

51 735.

Justice O'Connor, in her concurring opinion in'EUNN,

cognized that evidence which is unduly inflammatory may "so

'nifect[s] the sentencing proceeding as to render it fundamental

unfair"and require the defendant to "seek appropriate relief

uhder the'DuelDrocess Clause of the Fourteenth Amendment." Id.
21, at 2612, 1.,Ed.2d at 735.

12	 , Justice Soutar, in his concurring opinion, similarly

23' acknowledged that "(E]vidence about the victim and survivors and

any jury argument predicated on it, can of course be so

inflammatory as to risk a verdict impermissible based on passion,
26 not deliberation." Id. at 2614, 115 L.Ed.2d at 734.

Justice souter further states, "Mith the command of due

28 process before us, this Court and the other courts of the state

3
5 .0
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and federal systeis will perform t e 'duty to search for

7

8

9

constitutional error in painstaking care,' an obligation 'never
ore exacting than it . is in a capital case." Id. at 2615, 115

.Ed.2d at 743: [quoting mon V. KEMP, 483, U.S. 776 785
1987)].

In accordance with the PONS decision, it is, therefore,

incumbent upon the trial court to preliminarily determine if the
victim impact evidence which the State intends to introduce at
the capital sentencing proceeding is beyond the scope of that

0 which has been constitutionally sanctioned by the nlail Court
and/or is so unduly prejudicial and/or so inflammatory as to

12

' 13

14

15

16

17

18

19 can neither be effectively communicated nor effectively

20 summarized by a third party. If the evidence which is to be
21 introduced is In written form, the court must review the actual

22 documents or victim impact statement which the State intends to
23 submit. If the evidence which is to be introduced is in the room
24 of live victim, impact testimony, the court must observe the
25 victim's family ' rembers' actual oral testimony outside the
26 presence of the jury. It is the trial court's obligation to make
27 an informed decision as to the admissibility of any evidence in a
28 sound, thoughtful and judicious manner, giving full weight to the

/kg .	 537

violate the principles of fundamental fairness and the
constitutional requirements of the Due Process Clause.

In making this determination, the trial court must first be

advised of the exact nature of the victim impact evidence which

the State intends to present. A proffer by the Deputy District
Attorney of the potential victim impact evidence is insufficient.
Such evidence*i its nature is highly personal and emotional and

4
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V	 1 circumstances  of the particular case. It is only after a

2 thorough review of the evidence that the court can reasonably
F.)

3 d ermine whether the evidence that the State intends to

introduce is within constitutional and statutory limitations, is

prejudicial and/or inflammatory nature.

There are numerous examples of courts conducting a judicial

8 .review of the admissibility of certain evidence prior to its

9 submission to the jury. A presiding judge at a capital

sentencing proceeding must exercise "great caution" in

t determining the admissibility of victim impact testimony before

21 the sentencing jury.

i1	 without a thorough pretrial review by the court of the exact

2	 ,For these reasons and others to be raised at the time of the

21 hearing onthis Motion, the defendant's motion to require a

22 'pretrial judicial review of all victim impact evidence the State

23 ihtends to introduce at the capital sentencing proceeding should

24 be granted.

25	 WHEREFORE, the defendant respectfully requests:

26	 A. That a hearing be held on this Motion; and,

27	 2. That this Honorable Court grant the defendant's Motion

28 to Require a Pretrial Judicial Review of all victim Impact

5	 5 3

14 nature of the victim impact evidence which the State intends to

15 introduce at the sentencing proceedings, there will be no method

1 3 by which to prevent the jury from hearing potentially•

17 inadmissible evidence which could cause irreparable harm to the

/ cifendant and render the sentencing proceedings fundamentally

R unfair and a 'violation of due process.

of probatiVe value, and is not potentially outweighed by the

JA002611



Respectfully s • ed,

H. DUNLEAVY, ESQ.
State Bar No. 00 598
2810 W. Charleston
Suite G-67
Las' Vegas, Nevada 89102
Attorney for, Defendant

Evidence the State Intends to Introduce at the Capital

2 Sentencing.

' 3	 C. That this Court grant such additional relief as the

4 nature of this case may require.

5

6

7

8

9

10

11

2

3

4

21

22

23

24

25

26

27
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2,4

25

26

27

PHILIP H. DUNLEAVY, ESQ.
State Bar No 000598
2810 W. Charleston
S ite G-67
Ls Vegas, Nevada 89102
(702 ,)t 877-0910

WOLFSON & GLASS
Steven B. Wolfson
State Bar No 001565
Aacalyn Glass
State Bar No'. 225
302 E.Carson Avenue, Suite 400

.Las Vegas, Nevada 89101
8 (702) 385-7227

ED IN OPEN COURT--

FEB 2 8 1996  19

6

10
DISTRICT COURT

CLARK COUNTY, NEVADA
12

* * *
13

THE STATE OF NEVADA )
14 )

15
.	 plaintiff, )

)
LYS- )

) Case No. C106784
MICHAEL DAMON HIPPO, )

)
Dept, No.
Docket No.

IV
C

,	 Defendant. )
)

l.
xmmtt_ro_rsxizz&Rxm_sawaxzraanoN

;71. 	 7 413	 :

COMES NOW the defendant Michael Damon Rippo, by and through

his attorneys of record, Philip H. Dunleavy and Steven B.

Wolfson; who respectfully requests this Honorable Court to

preclude the consideration of victim impact evidence in this

case.

This motion is made and based upon the attached points and

authorities, all the papers and pleadings on file herein, and

JA00261 3



1 upon such other ,and further evidence as made to be adduced at the

2 hearing on this matter

3	 DATED this  2/i. 	 day of February, 1996.

4	 Respectfully submitted,

.5
6

7

8

9

10

11

12
Good cause appearing  therefore,

' 13

14

15
day of 	 0IPC 	 , 1996, at the hour of

o'clock,  11 M. in Department No IV...

DATED this,  .Z.Jr. J  day of February, 996.

H. DUNLEAVY, ESQ.
State Bar No. 000598
2810 W. Charleston

•

ORDER 8NOTBNING TIix

P I	 H. DUNLEAVY, ESQ.
State Bar No. 000598
Attorney for Defendant

above-entitled mat er be, and the same will be heard on the

IT IS HEREBY ORDERED that the tine for hearing of the

23

2

24

28

16

17

18

19

20
Respectfully submitted,

21

Suite G-67
25 Las Vegas, Nevada 89102

Attorney for Defendant
26

27
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TO	 tZ VICTIM min= TEST

The U.S. Supreme Court in PAYNE v. TwEssieg, 501 U.S. 808,

L.Ed.2d 7,20, 111 S. Ct. 2597 (1991), has'held that the

Eighth Amendment erects no per se bar to the adMission of certain

victim impact evidence during the sentencing phase in a capital

case. The PAYNE Court did not however mandate the introduction

,of victim impact evidence nor did it suggest that such evidence

should be admitted in all capital casee. Justice O'Connor in her

concurring opinion clarified we do not hold today that victim

impact evidence must be admitted, or even that it should be

admitted.", Id. at 2612, 115 L.Ed.2d at 739. The Lula Court
simply held that a State may, pursuant to its own"statutory

cheme, legitimately determine that victim impact evidence is

elevant to a capita/ sentencing proceeding. To the extent that

such vidence is not constitutionally prohibited, it is left to

the State to determine whether to permit the introduction of

.victim impact evidence. The court emphasized that:

Under our constitutional system the primary
responsibility for defining crimes against
the ,state law, fixing punishments for the
rcommission of these crimes, and establishing
procedures for criminal trials rests with the
State'l The state laws respecting crimes,
punishments, and criminal procedures are of
course subject to the overriding provisions
of the United State Constitution. Where the
State imposes the death penalty for a particular
crime, we have held that the Eighth Amendment
imposes special limitations upon that process...
but, as we noted in CALIFORN/A V. RAMOS, 463
U.S. 992, 1001, 77 L.Ed 2d 1171, 103 S. Ct. 3446
(1983), "(b)eyond these limitations...the Court
has deferred to the State's choice of substantive
factors relevant to the penalty determination."

"Within the Constitutional limitations defined by
our cases, the States enjoy the traditional

3	 114
	

,
7
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latitude to"prescribe the method by which those
who	 commit murder should be punished."

2U	 DLY8T00.17. PENNSYLVANIA, 494 U.S. 299, 309, 108
L.Ed 2d 255, 110 S. Ct. 1078 (1990). The State
remains free, in capital cases, as well as others,
to devise new precedures and new remedies to meet

411	 its needs:..[A] State may legitimately conclude
that evidence abdut the victim and about the
impact of the murder on the victim's family is
relevant to the jury's decision as to whether or

6	 not the death penalty should be imposed.
Ig. at 2607-09, 115 L.Ed.2d at 734-36."

The pertinent issue then becomes whether Nevada has

established a statutory scheme relating to the relevance of

victim impact testimony. NRS 175.552 (3), states in

pertinent part in the hearing, evidence may be presented

concerning aggAVating'and mitigating circumstances relative to

the offense, defendant or victim and on any other matter which
T

the court deems relevant to the sentence, whether or not the

evidence is ordinarilY admissible.

It is also important to note NRS 200.033 "circumstances

aggravating first degree murder. The only circumstances by which

murder of the first degree may be aggravated are:" Nowhere in
18

the twelve categories set forth is there anything relating to

victim impact. NRS 200.035 which is circumstances mitigating

first degree murder (7) "any other mitigating circumstances."

does not apply to victim impact testimony which is clearly non

exculpatory for the purposes of mitigation.

Therefore, we can see that the nature of the evidence which

the legislator has determined to be admissible in a capital

sentencing proceedings can be found in NRS 175.552, 200.033 and

200.035. Therefore the question is whether or not victim impact

is aggravating circumstances. Evading circumstances are

4
	 93 G*4
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specifically enumerated in NRS 200.033. Mitigating circumstances

2 are set forth in NRS 200.035. A comparison of these two sections

3 41r eels a significant difference in legislative desires; namely,

that the legislator has chosen to provide for the consideration

of both statutory and non statutory mitigating circumstances in

6 the weighing process, but has chosen to severely limit the

consideration of aggravating circumstances to only those

xplicitly i cited in the statute. Distinction illustrates the

legislature's clean intent to restrict the aggravating

circumstances which may be consideration of invalid aggravating

circumstances.

The U.S. Supreme Court has repeatedly held that 's in a State

where the sentencer weighs aggravating and mitigating
c•,

circumstances, the weighing of an invalid aggravating .

circumstance violates the Eight Amendment." ,EIRINQIWI&IWII,

.504 U.S.	 120 L.Ed.2d 854, 858, 112 S. Ct. 2926, (1992).

spa also, BocHoR V. zpollaDA, 504 U.S. 527, 532, 119 L.Ed.2d 326

37, 112 S.Ct. 2114, 2119, (1992); ATRINGE4 v. MACK, 503 U.S.

222, 237, 117 L.Ed. 2d 367, 383-4, 112 S. Ct. 1130, (1992);

PARIBILIL_DUffug, 498 U.S. 308, 112 L.Ed.2d 812, 824-5 111 S. Ct.

731, 738 (1991); crAmpms V. MISSISSIPPI, 494 U.S. 738, 108

.Ed.2d 725, 110 S. Ct. 1141 (1990).

The U.S Supreme Court recently held:

ftlhere , is Eighth Amendment error when the
sentencer	 weighs an "invalid" aggravating
circumstance in reaching the ultimate decision to
impose a death sentence. See =wimp V. MISSISSIPPZ,
494 U.S. 738, 752, 110 S. Ct. 1441, 1450, 108
L.Ed.2d 725 (1990). 	 Employing an	 invalid
aggravating factor in the weighing process
"creates	 the possibility...of randomness,"
STRINGER v. sum, 503 U.S. 	 F 117 L.Ed.2d

5
	

931
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367 112 S. át. , 1130, 1139, (1992), by placing a
"thumb [on]death's side of the scale,." xa. at

2	 	 , 112 , S. Ct., at 1137, thus "creat(ing) the
risk [of] . treat(ing) the defendant is more

31	 deserving of the , death penalty," Id. at 	

41 112 S. Ct., at 1139. Even when other valid
aggravating factors exist as well, merely
affirming a sentence reached by weighing an
invalid aggravating factor deprives a defendant of

6	 "the individualized treatment that would result
from actual reweighing of the mix of mitigating

71	 factors and aggravating circumstances."
CLEMONS, suprg, 494 U.S., at 752, 110 S. Ct.,

81	 at 1450 (citing LOCAMT V. 0EN, 438 U.S. 586,
98_ -S. Ct- . 295,_ 57 L.Ed.20	 973	 (1978), and

91	 =Imo V	 LAROMA, 455, U.S. 104,.102 S. Ct.
869, 71 L.Ed.2d 1 (1982); see PAREER. V. pumas,
498 U.S. 	  	 411 S. Ct. 731, 739, 112
L.Ed.2d 812 (1991). figai08-24.-EL9RIPM 504 U.S.

1	 527, 112 S, Ct. 2114, 2119 (1992)."

2	 Thus, the statutory provisions which address the nature of

' 3 the evidence to be admitted in a capital sentencing proceeding

4 are in conflict with'those which address the nature of the

5 evidence to be relied upon by the sentencing authority in making

6 a decision of whether to impose life or death. When such a

17 conflict exists it is incumbent upon the Court to do an analysis

18 and determine ,which one will properly fulfill the legislative.0
19 scheme and not violate due process under the United States

20 Constitution or the Nevada Constitution. NRS 200.033 contains no

21 ambiguity it states in relevant part "the only circumstances by

22 murder of the first degree may be aggravated are. Therefore the

23 only question left is whether or not victim impact is an

24 aggravating circumstance.

25	 Victim Impact evidence is aggravating evidence. Justice

26 Scalia, in the concurring opinion in MBE, acknowledges the

27 aggravating nature of the victim impact evidence when he writes,

28 the court correctly observes the injustice of requiring the

6	 932

JA00261 8



H.	 EAVY, SQ.
State Bar No. 000598
2810 W. Charleston
Suite G-67
Las Vegas, Nevada 89102
Attorney for Defendant

9

10

1

12

13

14

15

1,

17

exclusion of relevant aggravating evidence during capital

2Lt sentencing, or regarding the admission of all relevant mitigating

idence..."	 . at 2613, 115 L.Ed.2nd at 741. Therefore, where

4 a state such as Nevada has a scheme limiting aggravating

circumstances and the Supreme Court has stated that Victim Impact

as an aggravating circumstance or aggravating evidence it should

be excluded to avoid a violation of my client's constitutional

ights.

Wherefore, the defendant respectfully requests:

A. That a hearing be held on this Motion; and,

B. That this Honorable Court grant the defendant's motion

Precluding the consideration of victim impact evidence.

Respectfully submitted,

JA00261 9



CASE No. C106784
DEPT No. /V
DOCKET No. "C"

DISTRICT COURT

THE STATE OF NEVADA,

Plaintiff,

MICHAEL DAMON, Rim),

Defendant.

8

6

16

it
12

14

14

15

17

fl
6

25

26

27

28

•
1 PHILIP H. DUNLEAVY, ESQI,

STATE BAR #000598
2110 W. CHARLESTON
S1IITE G-67

VEGAS, NEVADA 89102
( o2y 877-0910

STEVEN WOLFSON
5 STATE BAR 13001565

302 E. CARSON
6 ,SUITE 400

LAS VEGAS, NEVADA 89101
(702) 385-7227

.ATTORNEYS FOR DEFENDANT

MOTION FOR DISCLOSURE OF EXCULPATORY EVIDENCE
PERTAINING TO THE IMPACT OP THE DEFENDANT'S

, EXECUTION UPON VICTIM'S FAMILY MEMBERS

comes now the Defendant MICHAEL DAMON RIPPO, by and

through his attorney PHILIP H. DUNLEAVY, ESQ., and STEVEN

WOLFSON, En t , and respectfully requests this Honorable

'Court to issue an Order directing the State to furnish the

defendant with any and all information known by the State

and/or by any individual or agency acting on behalf of the

State, which may be in any way, or to any degree,

exculpatory to the defendant and which pertains to the

impact upon the victim's family members of the State's

decision to pursue the imposition of the death penalty and

sko -
	

\
T ,,,k)?*
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hereby the execution of the defendant.

This Motion is made and based upon the attached Points

and Authorities all of the papers and pleadings on file

herein, and upim such other and further evidence as may be

adduced at the hearing on this matter.

DATED this	 day of February, 1996

Respectfully submitted,

' H. putumvx, ESQ.
STATE BAR #000598
ATTORNEY FOR DEFENDANT

6.7 :00 , clock,	 a.m. 'n Department No. IV.

DATED this”	day of ...X.44.1

MIZRIMMOMMUMILITIO:

ood cause appearing therefore,

IT IS HEREBY tORDERED that the time for hearing of the

-entitled matter be, and the same will be heard on the

1996, at the hpur of

9

20

STATE BAR! 000598
23 2810 W. CHARLESTON

UITE G-67
4 LAS 'VEGAS, NEVADA 89102

ATTORNEY FOR DEFENDANT

6

27

2

2

3

4

5

6

7

8

9

19

11

2

3

14

5

6

7



LOINTILIIMLAUTORITAM

1. Thedefendant is charged with open murder and

Irelated offenses in the above-captioned matter.

5	 2 The State has filed a Notice of Intent to Seek a

ntence of Death.

34 Evidence which pertains to a victim's family

member's characterizations and opinions about the crime, the

9 defendant, and/or-the appropriate sentence are inadmissible

10 in a capital sentencing proceeding. ?AWE V. TENNUSSEE, 501

1 U.S. 808, 115 L Ed 2D 720, 111 S. Ct. 2597 (1991): DOOTX.V. 

12 KAMM 482 U.S. 496, 96 L Ed 24 440, 107 S Ct/.2529

(1987).

14	 4. Evidence, however, which establishes that, a victim's

15 fauny member would experience anxiety, guilt, depression,

16 blame, trepidation, doubt, or moral indignation in the event

17 #le defendant was executed for the murder of his/her loved

1 ciAe is exculpatory in nature and tends to mitigate the

19 punishment of the defendant. Such evidence is admissible

0 , jakstantively during the defense case or in rebuttal as

21 nformation Which tends to counter, refute, negate, or

ssen Victim impact evidence.

5. The case law requiring the State to provide

potentially exculpatory evidence to the defense is long and

25 well recognized; as an example, BRAD V. MARYLAND, 337 U.S.

26 83, 10 L Ed 2d 215, 83 S Ct 1194 (1963), GIGLIO V IL um=
27

28

951
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STATED, 405 U.S.150, 31 L Ed 2d 104, 92 S et 763 (1972),

2 SYLES V. vHITLEI, U.S., 131 L Ed 2d 490, (1995).

6. The defendants right to rebut victim impact

4 evidence was explicitly recognized by the United States

Supreme Court in FUME ! supra. The Court stated:

611	 Booth reasoned that victim impact evidence must be
excluded because it would be difficult, if not

711	 impossible, for the defendant to rebut such
evidence without shifting the focus of the

8	 sentencing hearing away from the defendant thus
creating a "mini-trial" on the victim's character.

9	 "Booth, supra at 506-5-7. In many cases, the
evidence relating to the victim is Already before

Ofl	 the jury at least, in part because of its relevance
•at the guilt phase of the trial. But even as to
additional evidence admitted at the sentencing
phase, the 'mere fact that for tactical reasons it
might not be prudent for the defense to rebut
victim impact evidence makes the case no different
than others in 'which a party is faced with this
sort of a cli c : a. As we expTtained in rejecting

14	 the contenti that expert testimony on future
dangerousnese should be excluded from capital

1	 trials, "the rules of evidence generally extant at
the federal and state levels anticipate that

1611	 relevant unprivileged evidence should be admitted
and its weight left to the fact finder, who would

1711	 have the benefit of cross examination and contrary
evidence ioy the opposing party" BAREFOOT V.

18	 ESTELLE, 463 U. S. 880, 898 (1983). ID. AT 2607.

19	 7. It is indisputable that a jury who believes that the

20 execution of the defendant will cause sorrow and hardship

21 for a member 'of the victim's family as a result of his/her

beliefs and/or the personal beliefs of the victim may well

23jj consider the imposition of a leas severe punishment.

8. The State, in its unique relationship with the

victim's family; is therefore required to provide the

defense, in writing or by way of proffer in open Court with

4

-

25

26

27

28
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•
any information which indicates that the State's decision to

2 pursue the execution of the defendant has impacted upon a

3	 cum's faMily member in such a way as to cause anxiety,

iit, depression, distress, blame, trepidation, doubt or

moral indignation.

9. For these reasons and others to be raised at the

time of hearing on this Motion, the defendant's motion for

disclosure of exculpatory evidence pertaining to the impact

of the defendant's execution upon victim's family members

should be granted.

WHEREFORE, the defendant respectfully requests:

A. %I:12kt a hearing be held on this motion; and

B. That this Honorable court grant the defendant's

Motion for Disclosure of Exculpatory Evidence Pertaining to

the impact of the Defendant's Execution Upon Victim's Family

Members .; and

17	 C. That this Court grant such additional relief as the

18

Respectfully submitted,

10

k
12

1
11.3

14

16

16

nature of this case may require.

UNLEAVY, ESQ.
STATE BAR1000598
2810 W. CHARLESTON
SUITE G-67
LAS VEGAS, NEVADA 89102
(702) 877-0910
ATTORNEY roR DEPENDANT
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-41LED IN OPEN COURT—

RBI a 1996  19

A OWM.AN

Deputy

PHILIP H. DUNLEAVV, ESQ.
State Bar No. 000598
2810 W. Charleston
Suite G-67
Las Vegas, Nevada 89102
(702) 877-0910,

WOLFSON & GLASS,
Steven B. Wolfson
State Bar No. 001565
Jacalyn Glass
State Bar No. 225
302 E. Carson Avenue, Suite 400
Las Vegas, Nevada 89101
(702) 385-7227

•

DISTRICT COURT

'CLARA COUNTY, NEVADA
12

' 13 II
E STATE OF NEVADA

Plaintiff,

Case No. C106784	 3 - /- 9 4
Dept. No.	 IV
Docket No. C

ROT N- TO pRECLUDV_THE INTRODWTION

AND/941,THE APPROPRIATE SENTENCE

COMES NOW the defendant Michael Damon Pippo, by and through

his attorneys of record, Philip H. Dun/eavy and Steven B.

olf son, who respectfully requests this Honorable Court to issue

an order precluding victim impact testimony pertaining to the

characterizations or opinions about the crime, the defendant,

,j1 and/or the appropriate sentence.

-.I 3? a': Rh*

14

15
vs.

16
MICHAEL DAMON RIPPO,

17
4!efendant.

18

19
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WS'

This motion is made and based upon the attached points and

authorities, all the papers and pleadings on file herein, and

uil on such other and further evidence as made to be adduced at the

hearing on this matter.
74DATED this 	 day of February, 1996.

.	 Respectfully submitted,

28

8

6
10

12'

NIL P H. DUNLEAVY, ESQ.
State Bar No. 000598
Attorney for Defendant

ORDER SBORTENINQ.7iaz

13 Good caube appearing therefore,

14	 IT IS HEREBY ORDERED that the time for hearing of the
15 above-entitled matter be, and the same will be heard on thei_
jd day of  ig/pck, 	 , 1996, at the hour of

17 o'clock, #4- N. in Department No. IV.
DATED this  m45 	 day of February 199 .

21 RespectfuliII 'submitted,

2*

2
H. DUNLEAVY, ESQ.

24 State Bar No, 000598
2810 W. Charleston

25 Suite G-67
Las Vegas, Nevada 89102

26 Attorney for Defendant

27
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•
POINTS AND AUTZMUZLEfi •

The Defendant is Charged with first degree murder and

related offenses in the above-captioned matter.

The State has filed a Notice of Intent to Seek the Death

Penalty.

In MOTE y. MARYLAND, 482 U.S. 496, (1987), the U.S.Supreme

Court addressed the admissibility of two distinct forms of victim

impact evidence: .

A. Evidence directly relating to the personal
character of,the victim and the impact of
the victim's , death on the family;

B. Evidence pertaining to victim's family
members' characterizations and opinions
about the crime, the defendant, and the
appropriate sentence.

Both forms of victim impact evidence were held to be

inadmissible.

The U.S. Supreme Court in PAYNE V, TwEssim, 501 U.S. 808

115 L.Ed.2d 720-111,S. Ct. 2597, (1991), has held that the Ei h

Amendment erects no per se bar to the admission of evidence

directly relating to the characteristics of the victim in the

impact of the victim's , death on the victim's family. The PAYNE

COURT, however explicitly did not address the admission of

evidence pertaining to the victim's family members'

characterizations and opinions about the crime, the defendant,

and the appropriate sentence as no evidence of that type was at

issue in the case.

Therefore, to the extent that the AMMU decision was not

overruled by the pAYME Court, the introduction of evidence

pertaining to the victim's family members' characterizations

3
5/ 6
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concerning the crime, the defendant and the appropriate sentence

remains unconstitutional as a violation of the Eighth Amendment.

Furthermore. , the introduction of evidence of the victim's

amily members" characterizations and opinions about the crime,

5 he defendant, and the appropriate sentence would be so

0 prejudicial and inflammatory as to render the sentencing

proceedings fundamentally unfair and create an impermissible risk

8 that the sentencing decision would be made in an arbitrary and

9capricious manner,

0	 Justice O'Connor, in her concurring opinion in 22UNI,

Il recognized that evidence which is unduly and 'inflammatory may "so

2 infect[s] the sentencing proceedings as to render it
3 fundamentally unfair and require the defendant to "seek

4 appropriate relief under the Due OrCcess Clause of the Fourteenth

18 Amendment." Id. at 2612, 15 L.Ed.2d at 740.

6	 In Rana, supra, the Court noted that the traditional guard

7 against the introduction of inflammatory evidence is in the trial

t Uldge's authority and responsibility to control the proceeds in a

191 nLanner consistent with due process. Accordingly, it is incumbent

U0en the trial court to carefully limit the substance of victim

21 , impact evidence only to that which specifically has been held

2 'constitutional under the unim decision.

For these reasons and others to be raised at the time of the

24 hearing on this Motion the defendant's motion to preclude the

25 introduction of victim impact evidence pertaining to the
26 victim's family members' characterizations and opinions about the
27 crime, the defendant, and the appropriate sentence, should be

28 granted.
9 4 /
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WHEREFORE, the . defendant respectfully requests:

A. That a hearing be held on this Motion, and,

That this Honorable Court grant the defendant's Motion

to Preclude the Introduction of Victim Impact Evidence Pertaining

to the Victim's Family ,Members' Characterizations and Opinions

About the Crime, the Defendant, and the Appropriate Sentence;

and,

C. That this Court grant such additional relief as the

nature of this case may require.

Respectfully submitted,

DUNLEAVY, ESQ.
State Bar No. 000598
2810,y. Charleston
SuitA1G-67
Las Vegas, Nevada 89102
Attorney for Defendant
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May 15, 2008

45 92	 Records request to Juvenile Justice JA10939-JA10948
Division dated May 14, 2008
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45 93	 Records request to Nassau County JA10949-JA10973
Department of Social Services dated
May 15, 2008

46 94	 Records request to Central Medicaid JA10974-JA10996
Office dated May 15, 2008

46 95	 Records request to Central Medicaid JA10997-JA11007
Office dated November 29, 2007

46 96	 Records request to Office of the JA11008-JA11010
Clark County District Attorney dated
November 27, 2007 (re
Bongiovanni)

46 97	 Records request to Office of the JA11011-JA11013
United States Attorney dated
November 27, 2007 (re
Bongiovanni)

46 98	 Records request to the Clark County JA11014-JA11026
District Attorney dated December 5,
2007 (re: Michael Beaudoin, James
Ison, David Jeffrey Levine, Michael
Thomas Christos, Thomas Edward
Sims (deceased), William Burkett
(aka Donald Allen Hill), Diana Hunt
and Michael Rippo)

46 99	 Records request to Clark County JA11027-JA11034
District Attorney dated December 5,
2007 (re Victim/Witness
information)

46 100	 Records request to Franklin General JA11035-JA11050
Hospital dated November 29, 2007

46 101	 Records request to Justice Court,
Criminal Records dated December 5,
2007

JA11051-JA11055

46 102	 Records request to Nassau County JA11056-JA11069
Department of Social Services dated
November 28, 2007

46 103	 Records request to Nevada JA11070-JA11080
Department of Corrections dated
November 29, 2007 (re: Levine)
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46 104	 Records request to Nevada JA11081-JA11095
Department of Parole and Probation
dated November 29, 2007 (re
Levine)

46 105	 Records request to Nevada JA11096-JA11103
Department of Parole and Probation
dated April 12, 2007 (re: Rippo)

46 106	 Records request to Word of Life JA11104-JA11110
Christian Center Pastor David
Shears, Assistant Pastor Andy Visser
dated November 29, 2007

46 107	 Response to records request from JA11111-JA11112
Nevada Department of Parole and
Probation dated December 3, 2007

46 108	 Response to records request from JA11113-JA11114
Office of the District Attorney dated
January 28, 2008 (re Victim Witness)

46
109	 Response to records request from JA11115-JA11116

Word of Life Christian Center
Assistant Pastor Andy Visser dated
December 11, 2007

46
110	 Records request to Franklin General JA11117-JA11128

Hospital dated May 16, 2008 (re:
Stacie Campanelli)

46
111	 Records request (FOIA) to Executive JA11129-JA11132

Offices for the United States
Attorneys dated November 27, 2007

46
112	 Records request (FOIA) to the FBI

dated November 27, 2007
JA11133-JA11135

46
113	 Response to records request to JA11136-JA11137

Executive Offices for the United
States Attorneys, undated

46
114	 Records request to Nevada Division

of Child and Family Services dated
JA11138-JA11144

May 16, 2008 (re: Stacie)
46

115	 Records request to Claude I. Howard JA11145-JA11156
Children's Center dated May 16,
2008 (re: Stacie Campanelli, Carole
Ann Campanelli (deceased))
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46 116	 Records request to Clark County JA111457-JA11171
School District dated May 16, 2008
(re: Stacie Campanelli and Carole
Ann Campanelli (deceased))

46 117	 Records request to University JA11172-JA11185
Medical Center dated May 16, 2008
(re: Stacie Campanelli and Carole
Ann Campanelli (deceased))

46 118	 Records request to Valley Hospital JA11186-JA11199
Medical Center dated May 16, 2008
(re: Stacie Campanelli and Carole
Ann Campanelli (deceased))

46 119	 Records request to Desert Springs JA11200-JA11213
Hospital Medical Center dated May
16, 2008 (re: Stacie Campanelli and
Carole Ann Campanelli (deceased))

46 120	 Records request to Reno Police JA11214-JA11221
Department, Records and ID Section
dated May 16, 2008

47 121	 Records request to Washoe County JA11222-JA11229
Sheriff's Office dated May 16, 2008

47 122	 Records request to Sparks Police JA11230-JA11237
Department dated May 16, 2008

47 123	 Response to records request to JA11238-JA11239
Justice Court re: Michael Beaudoin

47 124	 Response to records request to JA11240-JA11241
Justice Court re: Michael Thomas
Christos

47 125	 Response to records request to JA11242-JA11244
Justice Court re: Thomas Edward
Sims

47 126	 Response to records request to JA11245-JA11248
Justice Court re: request and clerk's
notes

127	 Omitted.
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47 128	 Subpoena to Clark County District JA11249-JA11257
Attorney, Criminal Division (re:
Michael Beaudoin, James Ison,
David Jeffrey Levine, Michael
Thomas Christos, Thomas Edward
Sims (deceased), William Burkett
(aka Donald Allen Hill), Diana Hunt
and Michael Rippo)

47 129	 Proposed Order to the Clark County JA11258-JA11267
District Attoreny

47 130	 Subpoena to Central Medicaid JA11268-JA11272
Office, New York, New York

47 131	 Subpoena to Claude I. Howard JA11273-JA11277
Children's Center

47 132	 Subpoena to City of New York,
Department of Social Services

JA11278-JA11282

47 133	 Subpoena to Desert Springs Hospital JA11283-JA11288

47 134	 Subpoena to Las Vegas Metropolitan JA11289-JA11295
Police Department Fingerprint
Bureau

47 135	 Subpoena to Las Vegas Metropolitan JA11296-JA11301
Police Department Communications
Bureau

47 136	 Subpoena to Las Vegas Metropolitan JA11302-JA11308
Police Department Confidential
Informant Section

47 137	 Subpoena to Las Vegas Metropolitan JA11309-JA11316
Police Department Criminalistics
Bureau

47 138	 Subpoena to Las Vegas Metropolitan JA11317-JA11323
Police Department Evidence Vault

47 139	 Subpoena to Las Vegas Metropolitan JA11324-JA11330
Police Department Criminal
Intelligence Section

47 140	 Subpoena to Las Vegas Metropolitan JA11331-JA11337
Police Department Narcotics
Sections I, II, and III

16



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Vol. Title Date Page

47 141	 Subpoena to Las Vegas Metropolitan JA11338-JA11344
Police Department Property Crimes
Bureau

47 142	 Subpoena to Las Vegas Metropolitan JA11345-JA11352
Police Department Records Bureau

47 143	 Subpoena to Las Vegas Metropolitan JA11353-JA11360
Police Department Robbery /
Homicide Bureau

47 144	 Subpoena to Nevada Parole and JA11361-JA11368
Probation (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett (aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

47 145	 Proposed Order to the Nevada JA11369-JA11373
Department of Parole and Probation

47 146	 Subpoena to Las Vegas Metropolitan JA11374-JA11379
Police Department Gang Crimes
Bureau

47 147	 Subpoena to Las Vegas Metropolitan JA11380-JA11385
Police Department SWAT Division

47 148	 Subpoena to Las Vegas Metropolitan JA11386-JA11392
Police Department Vice Section

47 149	 Subpoena to Clark County Public JA11393-JA11399
Defender (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett (aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

47 150	 Subpoena to Henderson Police JA11400-JA11406
Department (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett (aka Donald Allen Hill),
Diana Hunt and Michael Rippo)
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47 151	 Subpoena to Nevada Department of JA11407-JA11411
Health and Human Services,
Division of Child and Family
Services

47 152	 Subpoena to Reno Police Department JA11412-JA11418
(re: Michael Beaudoin, James Ison,
David Jeffrey Levine, Michael
Thomas Christos, Thomas Edward
Sims (deceased), William Burkett
(aka Donald Allen Hill), Diana Hunt
and Michael Rippo)

47 153	 Subpoena to Sparks Police JA11419-JA11427
Department (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett (aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

47 154	 Subpoena to University Medical JA11428-JA11432
Center

47 155	 Subpoena to Valley Hospital JA11433-JA11438

47 156	 Subpoena to Washoe County Public JA11439-JA11445
Defender (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett (aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

47 157	 Subpoena to Washoe County JA11446-JA11453
Sheriff's Office, Records and ID
Section (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett (aka Donald Allen Hill),
Diana Hunt and Michael Rippo)
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47 158	 Subpoena to Washoe County JA11454-JA11460
Sheriff's Office, Forensic Science
Division (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett (aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

47 159	 Deposition Subpoena to Dominic JA11461-JA11463
Campanelli

47 160	 Deposition Subpoena to Melody JA11464-JA11466
Anzini

47 161	 Subpoena to the Clark County JA11467-JA11471
District Attorney's Office (re: Nancy
Becker)

48 162	 Subpoena to Nancy Becker JA11472-JA11476

48 163	 Subpoena to Clark County Human JA11477-JA11481
Resources Department (re: Nancy
Becker)

48 164	 Subpoena to Nassau County JA11482-JA11486
Department of Social Services

48 165	 Subpoena to the Clark County JA11487-JA11490
School District

48 166	 Subpoena to the Clark County JA11491-JA11495
District Attorney's Office (re: Gerard
Bongiovanni)

48 167	 Subpoena to the Office of the United JA11496-JA11499
States Attorney (re: Gerard
Bongiovanni)

48 168	 Subpoena to the Clark County JA11500-JA11505
District Attorney, Victim-Witness
Assistance Center

48 169	 Proposed Order to the Clark County JA11506-JA11508
District Attorney, Victim-Witness
Assistance Center
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48 170	 Subpoena to the Office of Legal JA11509-JA11513
Services, Executive Offices for
United States Attorneys -- FOIA (re:
Bongiovanni)

48 171	 Subpoena to the Federal Bureau of JA11514-JA11518
Investigation (re Bongiovanni)

48 172	 Subpoena to the Las Vegas JA11519-JA11522
Metropolitan Police Department,
Criminal Intelligence Section,
Homeland Security Bureau, Special
Operations Division (re
Bongiovanni)

48 173	 Subpoena to Leo P. Flangas, Esq. JA11523-JA11526
(re: Bongiovanni)

48 174	 Subpoena to Nevada Department of JA11527-JA11530
Investigation

48 175	 Subpoena to Bureau of Alcohol,
Tobacco and Firearms

JA11531-JA11534

48 176	 Subpoena to Robert Archie (re: JA11535-JA11538
Simms)

48 177	 Subpoena to Nevada Department of JA11539-JA11545
Corrections (re: lethal injection)

48 178	 Deposition subpoena to Howard JA11546-JA11548
Skolnik, NDOC

48 179	 Deposition subpoena to Robert JA11549-JA11551
Bruce Bannister, D.O., NDOC

48 180	 Deposition subpoena to Warden Bill JA11552-JA11554
Donat

48
1

181	 Deposition subpoena to Stacy Giomi,
Chief, Carson City Fire Department

JA11555-JA11 557

37 Opposition to Motion to Dismiss Petition
for Writ of Habeas Corpus (Post-

05/21/08 JA08758-JA08866

Conviction)

37 Exhibits to Opposition to Motion to Dismiss 05/21/08 JA08867-JA08869
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37 329.	 Leonard v. McDaniel, Eighth JA08870-JA08884
Judicial District Court, Case No.
C126285, Reply to Opposition to
Motion to Dismiss, filed March 11,
2008.

37 330.	 Lopez v. McDaniel, Eighth Judicial JA08885-JA08890
District Court, Case No. C068946,
State's Motion to Dismiss Petition
for Writ of Habeas Corpus, filed
February 15, 2008.

38 331.	 Sherman v. McDaniel, Eighth JA08991-JA09002
Judicial District Court, Case No.
C126969, Reply to Opposition to
Motion to Dismiss, filed June 25,
2007.

38 332.	 Witter v. McDaniel, Eighth Judicial JA09003-JA09013
District Court, Case No. C117513,
Reply to Opposition to Motion to
Dismiss, filed July 5, 2007.

38 333.	 Floyd v. McDaniel, Eighth Judicial JA09014-JA09020
District Court, Case No. C159897,
Recorder's Transcript of Hearing Re:
Defendant's Petition for Writ of
Habeas Corpus, filed December 28,
2007.

38 334.	 Floyd v. McDaniel, Eighth Judicial JA09021-JA09027
District Court, Case No. C159897,
State's Opposition to Defendant's
Petition for Writ of Habeas Corpus
(Post-Conviction) and Motion to
Dismiss, filed August 18, 2007.

38 335.	 State v. Rippo, Eighth Judicial JA09028-JA09073
District Court, Case No. C106784,
Supplemental Brief in Support of
Defendant's Petition for Writ of
Habeas Corpus (Post-Conviction),
filed February 10, 2004.

38 336.	 Rippo v. State, Nevada Supreme JA09074-JA09185
Court, Case No. 28865, Appellant's
Opening Brief.
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38 337.	 State v. Salem, Eighth Judicial JA09186-JA09200
District Court, Case No. C124980,
Indictment, filed December 16, 1994.

38 338.	 State v. Salem, Eighth Judicial JA09201-JA09240
39 District Court, Case No. C124980,

Reporter's Transcript of
JA09241-JA09280

Proceedings, Thursday, December
15, 1994.

39 339.	 Declaration of Stacie Campanelli
dated April 29, 2008.

JA09281-JA0289

39 340.	 Declaration of Domiano Campanelli,
February 2008, Mastic Beach, N.Y.

JA09290-JA09300

39 341.	 Declaration of Sari Heslin dated JA09301-JA09305
February 25, 2008.

39 342.	 Declaration of Melody Anzini dated JA09306-JA09311
February 26, 2008.

39 343.	 Declaration of Catherine Campanelli
dated February 29, 2008.

JA09312-JA09317

39 344.	 Declaration of Jessica Parket-Asaro
dated March 9, 2008.

JA09318-JA09323

39 345.	 Declaration of Mark Beeson dated JA09324-JA09328
March 26, 2008.

39 346.	 State's Trial Exhibit 1: Laurie JA09329-JA09330
Jacobson photograph

39 347.	 State's Trial Exhibit 2: Denise Lizzi
photograph

JA09331-JA09332

39 348.	 State's Trial Exhibit 99: Michael JA09333-JA09334
Rippo

39 349.	 State's Trial Exhibit 31: Autopsy
photo Denise Lizzi

JA09335-JA09336

39 350.	 State's Trial Exhibit 53: Autopsy
photo Laurie Jacobson

JA09337-JA09338

39 351.	 State's Trial Exhibit 125: Laurie JA09339-JA09360
Jacobson victim-impact scrapbook
photographs
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39 352.	 State's Trial Exhibit 127: Denise JA09361-JA09374
Lizzi victim-impact scrapbook
photographs

39 353.	 Declaration of Jay Anzini dated May JA09375-JA09377
10, 2008

39 354.	 Declaration of Robert Anzini dated JA09378-JA09381
May 10, 2008

39 355.	 Juvenile Records of Stacie JA09382-JA09444
Campanelli

39 356	 Blackstone District Court Case JA09445-JA09450
Inquiry: Case No. C136066, State v.
Sims, Case Activity, Calendar,
Minutes

39 357	 Justice Court Printout for Thomas JA09451-JA09490
40 Sims JA09491-JA09520

40 358	 Justice Court Printout for Michael JA09521-JA09740
41 Beaudoin JA09741-JA09815

41 359	 Blackstone District Court Case JA09816-JA09829
Inquiry: Case No. C102962, State v.
Beaudoin, Case Activity, Calendar,
Minutes

41 360	 Blackstone District Court Case JA09830-JA09838
Inquiry: Case No. C95279, State v.
Beaudoin, Case Activity, Calendar,
Minutes

41 361	 Blackstone District Court Case JA09839-JA09847
Inquiry: Case No. C130797, State v.
Beaudoin, Case Activity, Calendar,
Minutes

41 362	 Blackstone District Court Case JA09848-JA09852
Inquiry: Case No. C134430, State v.
Beaudoin, Case Activity, Calendar,
Minutes

41 363	 Justice Court Printout for Thomas JA09952-JA09907
Christos

41 364	 Justice Court Printout for James Ison JA09908-JA09930

23



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Vol. Title Date Page

41 365	 State v. Rippo, Eighth Judicial JA09931-JA09933
District Court, Case No. C106784,
Order dated September 22, 1993

41 366	 Declaration of Michael Beaudoin
dated May 18, 2008

JA09934-JA09935

41 367	 State v. Rippo, Eighth Judicial JA09936-JA09941
District Court, Case No. C106784,
Amended Indictment, dated January
3, 1996

41 368	 State's Trial Exhibits 21, 24, 26, 27,
28, 32, 34, 38, 39, 40, 41, 42, 45, 46,
47, 48, 51, 56, 57, 58, 60, 61, 62

JA09942-JA09965

41 369	 State's Trial Exhibit 54 JA09966-JA09967

41 370	 Letter from Glen Whorton, Nevada JA09968-JA09969
Department of Corrections, to Robert
Crowley dated August 29 1997

41 371	 Letter from Jennifer Schlotterbeck to JA09970-JA09971
Ted D'Amico, M.D., Nevada
Department of Corrections dated
March 24, 2004

41 372	 Letter from Michael Pescetta to Glen JA09972-JA09977
Whorton, Nevada Department of
Corrections dated September 23,
2004

41 373	 State v. Rippo, Eighth Judicial JA09978-JA09981
District Court, Case No. C106784,
Warrant of Execution dated May 17,
1996

41 374	 Declaration of William Burkett dated JA09982-JA09984
May 12, 2008

41 375	 Handwritten Notes of William Hehn JA09985-JA09986

48 Objection to Proposed Order 11/21/08 JA11612-JA11647

48 Opposition to Motion for Discovery 06/09/08 JA11558-JA11563

2 Order 11/12/92 JA00264-JA00265

2 Order 11/18/92 JA00266-JA00267

2 Order 09/22/93 JA00320-JA00321
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3 Order 04/22/94 JA00619-JA00320

15 Order 03/08/96 JA03412

41 Order Appointing Counsel 02/13/08 JA09987-JA09988

5B Order Sealing Affidavit 09/30/93 JA 1401-180 to
JA 1401-185

2 Order to Produce Handwriting / 09/14/92 JA00252-JA00253
Handprinting Exemplar

17 Petition for Writ of Habeas Corpus 12/04/98 JA04040-JA04047
(Post-Conviction) and Appointment of
Counsel

19 Petition for Writ of Habeas Corpus (Post- 01/15/08 JA04415-JA04570
20 Conviction) JA04571-JA04609

20 Exhibits to Petition for Writ of Habeas 01/15/08 JA04610-JA04619
Corpus

20 101.	 Bennett v. State, No. 38934 JA04620-JA04647
Respondent's Answering Brief
(November 26, 2002)

20 102.	 State v. Colwell, No. C123476, JA04648-JA04650
Findings, Determinations and
Imposition of Sentence (August 10,
1995)

20 103.	 Doleman v. State, No. 33424 Order JA04651-JA04653
Dismissing Appeal (March 17, 2000)

20 104.	 Farmer v. Director, Nevada Dept. of JA04654-JA04660
Prisons, No. 18052 Order Dismissing
Appeal (March 31, 1988)

20 105.	 Farmer v. State, No. 22562, Order JA04661-JA04663
Dismissing Appeal (February 20,
1992)

20 106.	 Farmer v. State, No. 29120, Order JA04664-JA04670
Dismissing Appeal (November 20,
1997)

20 107.	 Feazell v. State, No. 37789, Order JA04671-JA04679
Affirming in Part and Vacating in
Part (November 14, 2002)

20 108.	 Hankins v. State, No. 20780, Order JA04680-JA04683
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of Remand (April 24, 1990)
20 JA04684-JA04689

109.	 Hardison v. State, No. 24195, Order
of Remand (May 24, 1994)

20 JA04690-JA04692
110.	 Hill v. State, No. 18253, Order

Dismissing Appeal (June 29, 1987)
20 JA04693-JA04696

111.	 Jones v. State, No. 24497 Order
Dismissing Appeal (August 28,
1996)

20 JA04697-JA04712
112.	 Jones v. McDaniel, et al., No.

39091, Order of Affirmance
(December 19, 2002)

20 JA04713-JA04715
113.	 Milligan v. State, No. 21504 Order

Dismissing Appeal (June 17, 1991)
20 JA04716-JA04735

114.	 Milligan v. Warden, No. 37845,
Order of Affirmance (July 24, 2002)

20 JA04736-JA04753
115.	 Moran v. State, No. 28188, Order

Dismissing Appeal (March 21, 1996)
20 JA04754-JA04764

116.	 Neuschafer v. Warden, No. 18371,
Order Dismissing Appeal (August
19, 1987)

20 JA04765-JA04769
117.	 Nevius v. Sumner (Nevius I), Nos.

17059, 17060, Order Dismissing
Appeal and Denying Petition
(February 19, 1986)

20 JA04770-JA04783
118.	 Nevius v. Warden (Nevius II), Nos.

29027, 29028, Order Dismissing
Appeal and Denying Petition for
Writ of Habeas Corpus (October 9,
1996)

20 JA04784-JA04788
119.	 Nevius v. Warden (Nevius III), Nos.

29027, 29028, Order Denying
Rehearing (July 17, 1998)

20 JA04789-JA04796
120.	 Nevius v. McDaniel, D. Nev. No.

CV-N-96-785-HDM-(RAM),
Response to Nevius' Supplemental
Memo at 3 (October 18, 1999)
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20 JA04797-JA04803
121.	 O'Neill v. State, No. 39143, Order of

Reversal and Remand (December 18,
2002)

20 JA04804-JA04807
122.	 Rider v. State, No. 20925, Order

(April 30, 1990)
20 JA04808-JA04812

123.	 Riley v. State, No. 33750, Order
Dismissing Appeal (November 19,
1999)

20 JA04813-JA04817
124.	 Rogers v. Warden, No. 22858, Order

Dismissing Appeal (May 28, 1993),
Amended Order Dismissing Appeal
(June 4, 1993)

21 JA04818-JA04825
125.	 Rogers v. Warden, No. 36137, Order

of Affirmance (May 13, 2002)
21 JA04826-JA04830

126.	 Sechrest v. State, No 29170, Order
Dismissing Appeal (November 20,
1997)

21 JA04831-JA04834
127.	 Smith v. State, No. 20959, Order of

Remand (September 14, 1990)
21 JA04835-JA04842

128.	 Stevens v. State, No. 24138, Order
of Remand (July 8, 1994)

21 JA04843-JA04848
129.	 Wade v. State, No. 37467, Order of

Affirmance (October 11, 2001)
21 JA04849-JA04852

130.	 Williams v. State, No. 20732, Order
Dismissing Appeal (July 18, 1990)

21 JA04853-JA04857
131.	 Williams v. Warden, No. 29084,

Order Dismissing Appeal (August
29, 1997)

21 JA04858-JA04861
132.	 Ybarra v. Director, Nevada State

Prison, No. 19705, Order
Dismissing Appeal (June 29, 1989)

21 JA04862-JA04873
133.	 Ybarra v. Warden, No. 43981, Order

Affirming in Part, Reversing in Part,
and Remanding (November 28,
2005)
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21 134.	 Ybarra v. Warden, No. 43981, Order JA04874-JA04879
Denying Rehearing (February 2,
2006)

21 135.	 Rippo v. State; Bejarano v. State, JA04880-JA04883
No. 44094, No. 44297, Order
Directing Oral Argument (March 16,
2006)

21 136.	 State v. Rippo, Case No. C106784, JA04884-JA04931
Supplemental Brief in Support of
Defendant's Petition for Writ of
Habeas Corpus (Post-Conviction),
February 10, 2004

21 137.	 State v. Rippo, Case No. C106784, JA04932-JA04935
Findings of Fact, Conclusions of
Law and Order, December 1, 2004

21 138.	 Rippo v. State, S. C. Case No. JA04936-JA04986
44094, Appellant's Opening Brief,
May 19, 2005

21 139.	 Rippo v. State, S. C. Case No. JA04987-JA05048
44094, Respondent's Answering
Brief, June 17, 2005

22 140.	 Rippo v. State, S. C. Case No. JA05049-JA05079
44094, Appellant's Reply Brief,
September 28, 2005

22 141.	 Rippo v. State, S. C. Case No. JA05080-JA05100
44094, Appellant's Supplemental
Brief As Ordered By This Court,
December 12, 2005

22 201.	 Rippo v. State, Nevada Supreme JA05101-JA05123
Court Case No. 28865, Opinion filed
October 1, 1997

22 202.	 Rippo v. State, Nevada Supreme JA05124-JA05143
Court Case No. 44094, Affirmance
filed November 16, 2006

22 203.	 Confidential Execution Manual,
Procedures for Executing the Death

JA05144-JA05186

Penalty, Nevada State Prison
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22 204.	 Brief of Amici Curiae in Support of JA05187-JA05211
Petitioner, United States Supreme
Court Case No. 03-6821, David
Larry Nelson v. Donal Campbell and
Grantt Culliver, October Term, 2003

22 205.	 Leonidas G. Koniaris, Teresa A. JA05212-JA05214
Zimmers, David A. Lubarsky, and
Jonathan P. Sheldon, Inadequate
Anaesthesia in Lethal Injection for
Execution, Vol. 365, April 6, 2005,
at has ://www.thelancet.com

22 206.	 Declaration of Mark J.S. Heath, JA05215-JA05298
23 M.D., dated May 16, 2006, including

attached exhibits
JA05299-JA05340

23 207.	 "Lethal Injection: Chemical JA05341-JA05348
Asphyxiation?" Teresa A. Zimmers,
Jonathan Sheldon, David A.
Lubarsky, Francisco Lopez-Munoz,
Linda Waterman, Richard Weisman,
Leonida G. Kniaris, PloS Medicine,
April 2007, Vol. 4, Issue 4

23 208.	 Rippo v. State, Nevada Supreme JA05349-JA05452
Court Case No. 28865, Appellant's
Opening Brief

23 209.	 Rippo v. State, Nevada Supreme JA05453-JA05488
Court Case No. 28865, Appellant's
Reply Brief

23 210.	 Rippo v. State, Nevada Supreme JA05489-JA05538
Court Case No. 44094, Appellant's
Opening Brief, filed May 19, 2005

24 211.	 Rippo v. State, Nevada Supreme JA05539-JA05568
Court Case No. 44094, Appellant's
Reply Brief, filed September 28,
2005

24 212.	 Rippo v. State, Nevada Supreme JA05569-JA05588
Court Case No. 44094,Appellant's
Supplemental Brief as Ordered by
this Court filed December 22, 2005
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24 213.	 Rippo v. State, Nevada Supreme JA05589-JA05591
Court Case No. 44094, Order
Directing Oral Argument filed
March 16, 2006

24 214.	 Rippo v. State, Nevada Supreme JA05592-JA05627
Court Case No. 44094, Transcript of
Oral Argument on June 13, 2006

24 215.	 Rippo v. State, Nevada Supreme JA05628-JA05635
Court Case No. 44094, Appellant's
Petition for Rehearing filed
December 11, 2006

24 216.	 Supplemental Points and Authorities
in Support of Petition for Writ of

JA05636-JA05737

Habeas Corpus (Post-Conviction)
and attached exhibits filed August 8,
2002

24 217.	 Letter dated August 20, 2004 from JA05738
Rippo to Judge Mosley

24 218.	 State v. Rippo, Case No. 106784, JA05739-JA05741
Amended Notice of Intent to Seek
Death Penalty, filed March 24, 1994

24 219.	 State v. Rippo, Case No. 106784, JA05742-JA05782
Jury Instructions, filed March 6,
1996

25 220.	 State v. Rippo, Case No. 106784, JA05783-JA05785
Notice of Alibi, filed September 2,
1993

25 221.	 Affidavit of Alice May Starr dated JA05786-JA05791
January 26, 1994

25 222.	 Letter dated October 12, 1993 from JA05792-JA05795
Starr to President Clinton

25 223.	 State v. Rippo, Case No. 106784, JA05796-JA05801
Order Sealing Affidavit (and
exhibits), dated September 30, 1993

25 224.	 Las Vegas Metropolitan Police JA05802-JA05803
Department Property Report dated
September 30, 1993

30

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27



28

Vol. Title Date Page

25 225.	 Letter dated November T?, 1993
from Starr to Rex Bell, District

JA05804-JA05807

Attorney

25 226.	 State v. Rippo, Case No. C57388, JA05808-JA05812
Draft Affidavit in Support of Motion
to Withdraw Guilty Plea

25 227.	 Justice Court Record, Thomas JA05813-JA05881
Edward Sims

25 228.	 Justice Court Record, Michael JA05882-JA06032
26 Angelo Beaudoin JA06033-JA06282
27 JA06283-JA06334

27 229.	 Las Vegas Metropolitan Police JA06335-JA06349
Department Voluntary Statement of
Michael Angelo Beaudoin dated
March 1, 1992

27 230.	 Justice Court Record, Michael JA06350-JA06403
Thomas Christos

27 231.	 Justice Court Record, David Jeffrey JA06404-JA06417
Levine

27 232.	 Justice Court Record, James Robert JA06418-JA06427
Ison

27 233.	 MMPI (Minnesota Multiphasic JA06428-JA06434
Personality Inventory) Scoring for
Diana Hunt dated September 2, 1992

27 234.	 Handwritten Declaration of James JA06435-JA06436
Ison dated November 30, 2007

27 235.	 Handwritten Declaration of David JA06437-JA06438
Levine dated November 20, 2007

27 236.	 United States v. Bongiovanni, CR-S- JA06439-JA06483
96-98-LDG(RJJ), Government's
Trial Memorandum, filed August
25, 1997

27 237.	 United States v. Bongiovanni, CR-S- JA06484-JA06511
96-98-LDG(RJJ), Motion to Dismiss
for Outrageous Government
Misconduct, filed September 13,
1996
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28 238.	 United States v. Bongiovanni, CR-S- JA06512-JA06689
96-98-LDG(RJJ), Transcript of Jury
Trial Day 2, December 3, 1997

28 239.	 United States v. Bongiovanni, CR-S- JA06690-JA06761
29 96-98-LDG(RJJ), Transcript of Jury JA06762-JA06933

Trial Day 3, December 4, 1997

29 240.	 United States v. Bongiovanni, CR-S- JA06734-JA07011
30 96-98-LDG(RJJ), Transcript of Jury JA07012-JA07133

Trial Day 4, December 8, 1997

30 241.	 United States v. Bongiovanni, CR-S- JA07134-JA07261
31 96-98-LDG(RJJ), Transcript of Jury JA07262-JA06332

Trial Day 6, December 10, 1997

31 242.	 United States v. Bongiovanni, CR-S- JA07333-JA07382
96-98-LDG(RJJ), Transcript of Jury
Trial Day 8, December 15, 1997

31 243.	 United States v. Bongiovanni, CR-S- JA07383-JA07511
32 96-98-LDG(RJJ), Transcript of Jury JA07512-JA07525

Trial Day 9, December 16, 1997

32 244.	 Rippo v. State, Nevada Supreme JA07526-JA07641
Court Case No. 28865, Respondent's
Answering Brief, filed February 14,
1997

32 245.	 United States v. Bongiovanni, CR-S- JA07642-JA07709
96-98-LDG(RJJ), Government's
Trial Memorandum, filed December
2, 1997

32 246.	 State v. Salem, Eighth Judicial JA07710-JA07713
District Court, Clark County,
Nevada, Case No. 124980, Criminal
Court Minutes

32 247.	 State v. Rippo, Eighth Judicial JA07714-JA07719
District Court, Clark County,
Nevada, Case No. 106784, Motion
for New Trial, filed April 29, 1996

32 248.	 United States v. Bongiovanni, CR-S- JA07720-JA07751
96-98-LDG(RJJ), Superseding
Criminal Indictment, filed May 6,
1997
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33 249.	 In the Matter of the Application of
the United States for an Order

JA07752-JA07756

Authorizing the Interception of Wire
Communications dated October 11,
1995

33 250.	 Clark County School District JA07757-JA07762
Records for Michael D. Rippo

33 251.	 Neuropsychological Assessment,
Thomas F. Kinsora, Ph.D., dated

JA07763-JA07772

February 1, 1996

33 252.	 Addendum to Neurological JA07773-JA07775
Assessment Report, Thomas F.
Kinsors, Ph.D., dated March 12,
1996

33 253.	 Pre-Sentence Report, State v. Rippo, JA07776-JA07782
Case No. 97388, dated April 23,
1982

33 254.	 Psychiatric Evaluation, Norton A. JA07783-JA07789
Roitman, M.D., dated February 17,
1996

33 255.	 SCOPE printout for Carole Ann JA07790
Rippo

33 256.	 Progress Reports dated October 15,
1981

JA07791-JA07792

33 257.	 Supplemental Report, Case No. JA07793-JA07801
23042, Juvenile Division, Clark
County, Nevada, filed April 29, 1981

33 258.	 Order, Case No. 23042, Juvenile JA07802-JA07803
Division, Clark County, Nevada,
filed May 9, 1981

33 259.	 Terms of Probation, Case No. 23042,
Juvenile Division, Clark County,
Nevada, filed May 1, 1981

JA07804-JA07805

33 260.	 Transcript of Proceedings, Case No. JA07806-JA07811
23042, Juvenile Division, Clark
County, Nevada, filed May 14, 1981
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33 261.	 Petition No. 1, Recommendation for JA07812
Adjudication and Order of Approval,
Case No. 23042, Juvenile Division,
Clark County, Nevada, filed April
19, 1981

33 262.	 Petition, Case No. 23042, Juvenile JA07813
Division, Clark County, Nevada,
filed April 8, 1981

33 263.	 Certification, Case No. 23042,
Juvenile Division, Clark County,
Nevada, filed October 19, 1981

JA07814

33 264.	 Probation Officer's Report, Case No. JA07815-JA07823
23042, Juvenile Division, Clark
County, Nevada, filed April 29, 1981

33 265.	 Baseline Psychiatric Evaluation,
Southern Desert Correctional Center,
by Franklin D. Master, M.D., dated

JA07824

April 9, 1982

33 266.	 Confidential Psychological JA07825-JA07827
Evaluation by Eric S. Smith, Ph.D.,
Timothy L, Boyles, M.A., James F.
Triggs, Ed.D., dated February 11,
1982

33 267.	 Petition, Case No. 23042, Juvenile JA07828-JA07829
Division, Clark County, Nevada,
filed January 27, 1982

33 268.	 Petition, Case No. 23042, Juvenile JA07830-JA07831
Division, Clark County, Nevada,
filed January 27, 1982

33 269.	 Petition, Case No. 23042, Juvenile JA07832-JA07833
Division, Clark County, Nevada,
filed January 27, 1982

33 270.	 Petition, Case No. 23042, Juvenile JA07834-JA07835
Division, Clark County, Nevada,
filed January 27, 1982

33 271.	 Petition, Case No. 23042, Juvenile JA07836-JA07837
Division, Clark County, Nevada,
filed January 27, 1982
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33 272.	 Petition, Case No. 23042, Juvenile JA07836-JA07837
Division, Clark County, Nevada,
filed January 27, 1982

33 273.	 Las Vegas Metropolitan Police JA07838
Department Arrest Report dated
January 27, 1982

33 274.	 Petition, Case No. 23042, Juvenile JA07839-JA07840
Division, Clark County, Nevada,
filed January 29, 1982

33 275.	 Certification Report, Case No. JA07841-JA07853
23042, Juvenile Division, Clark
County, Nevada, filed February 23,
1982

33 276.	 Petition, Case No. 23042, Juvenile JA07854
Division, Clark County, Nevada,
filed February 2, 1982

33 277.	 Judgment of Conviction, Case No. JA07855
C57388, State v. Rippo, Clark
County, Nevada, filed May 28, 1982

33 278.	 Psychological Report: Corrections JA07856-JA07859
Master, dated June 2, 1982

33 279.	 Test of Educational Development
dated March 9, 1983

JA07860-JA07862

33 280.	 Psychological Evaluation dated JA07863
December 2, 1983

33 281.	 Parole Progress Report, March 1985 JA07864-JA07865
Agenda

33 282.	 Institutional Progress Report, March JA07866-JA07868
1987 Agenda

33 283.	 Psychological Evaluation for Parole
dated January 29, 1987

JA07869

33 284.	 Psychological Evaluation for Parole
dated August 12, 1988

JA07870

33 285.	 Parole Progress Report, September JA07871-JA07872
1988 Agenda
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33 286.	 Psychological Evaluation dated JA07873
August 23, 1989

33 287.	 Parole Progress Report, September JA07874-JA07875
1989 Agenda

33 288.	 Parole Officers' Notes beginning JA07876-JA07884
December 4, 1989

33 289.	 Institutional Progress Report dated JA07885-JA07886
May 1993

33 290.	 Health Services, Psychology Referral JA07887
Form dated April 28, 1993

33 291.	 Handwritten notes dated February JA07888
17, 1994

33 292.	 Handwritten notes dated March 9,
1994

JA07889

33 293.	 Handwritten exam notes (Roitman)
dated January 13, 1996

JA07890-JA07894

33 294.	 Psychological Panel Results JA07895
Notification dated January 10, 1996

33 295.	 Norton A. Roitman, Addendum,
dated March 11, 1996

JA07896-JA07897

33 296.	 Bongiovanni Off the Bench, Las JA07898-JA07899
Vegas Sun, April 18, 1996

33 297.	 Fraud probe led to judge, Las Vegas JA07900
Sun, April 18, 1996

33 298.	 Charge opens judge's race, Las JA07901-JA07902
Vegas Sun, April 18, 1996

33 299.	 Judge Bongiovanni Indicted, Las JA07903
Vegas Sun, April 18, 1986

33 300.	 Judge's actions examined, Las Vegas JA07904-JA07906
Review-Journal, April 19, 1996

33 301.	 Mental Health Progress Notes dated JA07907
June 20, 1993

33 302.	 Affidavit of David M. Schieck dated JA07908
March 16, 1998
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33 303.	 Declaration of Carole A. Duncan
dated January 19, 2000

JA07909-JA07910

33 304.	 Union Free School #24, Pupil JA07911-JA07912
History Record, Michael Campanelli

33 305.	 United States v. Bongiovanni, CR-S- JA07913-JA08006
34 96-98-LDG(RJJ), Transcript of Jury JA08007-JA08039

Trial Day 7, October 27, 1998

34 306.	 United States v. Bongiovanni, CR-S- JA08040-JA08155
96-98-LDG(RJJ), Transcript of Jury
Trial Day 8, October 28, 1998

34 307.	 United States v. Bongiovanni, CR-S- JA08156-JA08225
96-98-LDG(RJJ), Emergency Motion
to Disqualify John Fadgen, Esq.
From Representing Defendant
Bongiovanni at Trial, July 24, 1997

308.	 OMITTED

34 309.	 United States v. Bongiovanni, CR-S- JA08226-JA08246
96-98-LDG(RJJ), Notice of Tape
Recordings Intended for Use in
Government's Case in Chief, filed
August 2, 1996

35 310.	 Letter from Donald J. Green
requesting additional discovery dated

JA08247-JA08253

July 9, 1996

35 311.	 United States v. Bongiovanni, CR-S- JA08254-JA08399
96-98-LDG(RJJ), Transcript of Jury
Trial Day 5, December 9, 1997

35 312.	 State v. Rippo, Eighth Judicial JA08400-JA08405
District Court, Clark County,
Nevada, Case No. 106784, Answer
in Opposition to Motion for New
Trial, filed May 1, 1996
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35 313.	 State v. Rippo, Eighth Judicial JA08406-JA08413
District Court, Clark County,
Nevada, Case No. 106784,
Defendant's Motion to Strike
Aggravating Circumstances
Numbered 1 and 2 and for
Specificity as to Aggravating
Circumstance Number 4, filed
August 20, 1993

35 314.	 State v. Rippo, Eighth Judicial JA08414-JA08417
District Court, Clark County,
Nevada, Case No. 106784, State's
Response to Defendant's Motion to
Strike Aggravating Circumstance
Numbered 1 and 2 and for
Specificity as to Aggravating
Circumstance Number 4, filed
February 11, 1994

35 315.	 State v. Rippo, Eighth Judicial JA08418-JA08419
District Court, Clark County,
Nevada, Case No. 106784, Special
Verdict filed March 14, 1996

35 316.	 State v. Rippo, Eighth Judicial JA08420-JA08421
District Court, Clark County,
Nevada, Case No. 106784, Special
Verdict filed March 14, 1996

35 317.	 Social History JA08422-JA08496
36 JA08497-8538

36 318.	 Parental Agreement, Case No. JA08539
23042, Juvenile Division, Clark
County, Nevada, dated April 29,
1981

36 319.	 Mark D. Cunningham, Ph.D., and JA08540-JA08564
Thomas J. Reidy, Ph.D., Integrating
Base Rate Data in Violence Risk
Assessments at Capital Sentencing,
16 Behavioral Sciences and the Law
71, 88-89 (1998)

36 320.	 Letter from Michael Rippo to Steve JA08565
Wolfson dated April 17, 1996

36 321.	 Report of Jonathan Mack, Ph.D. JA08566-JA08596
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36 322.	 Trial Exhibit: Photograph of Michael JA08597
Rippo

36 323.	 State v. Rippo, Eighth Judicial JA08598-JA08605
District Court, Clark County,
Nevada, Case No. 106784,
Application and Order for Fee in
Excess of Statutory Amount for
Investigator, filed December 3, 1996

36 324.	 Wiretap Transcript, Tommy Simms JA08606-JA08609
[sic], dated June 8, 1992

36 325.	 State v. Rippo, Eighth Judicial JA08610-JA08619
District Court, Clark County,
Nevada, Case Nos. 57388, 57399,
Reporter's Transcript of Proceedings
-- Continued Initial Arraignment,
heard March 25, 1982

36 326.	 State v. Rippo, Eighth Judicial JA08620-JA08626
District Court, Clark County,
Nevada, Case Nos. 57388, 57399,
Reporter's Transcript of Further
Proceedings and/or Continued Initial
Arraignment heard March 30, 1982

36 327.	 State v. Rippo, Eighth Judicial JA08627-JA08652
District Court, Clark County,
Nevada, Case No. C106784,
Instructions to the Jury, filed March
14, 1996

36 328.	 Declaration of Elisabeth B. Stanton,
dated January 15, 2008

JA08653-JA08664

48 Reply to Opposition to Motion to Dismiss 06/09/08 JA11564-JA11574

48 Reply to Opposition to Motion for Leave to 09/16/08 JA11575-JA11585
Conduct Discovery

1 Reporter's Transcript of Arraignment 07/06/92 JA00242-JA00245

2 Reporter's Transcript of Arraignment 07/20/92 JA00246-JA00251

36 Reporter's Transcript of Defendant's 02/11/08 JA08665-JA08668
Motion for Appointment of Counsel

2 Reporter's Transcript of Defendant's 02/14/94 JA00378-JA00399
Motion to Continue Trial Proceedings;
Defendant's Motion to Disqualify District
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Attorney's Office

19 Reporter's Transcript of Evidentiary 09/10/04 JA04347-JA04408
Hearing

48 Reporter's Transcript of Hearing 09/22/08 JA11586-JA11602

2 Reporter's Transcript of Hearing in re 09/20/93 JA00316-JA00319
Attorney General's Motion to Quash and for
Protective Order

2 Reporter's Transcript of Hearing in re 09/10/93 JA00304-JA00315
Motion to Continue Jury Trial

3 Reporter's Transcript of Motions Hearing 03/09/94 JA00565-JA00569

18 Reporter's Transcript of Preliminary [sic] 11/27/02 JA04202-JA04204
Hearing

19 Reporter's Transcript of Proceedings before
the Honorable Donald M. Mosely

08/20/04 JA04321-JA04346

17 Reporter's Transcript of Proceedings: 05/02/02 JA04048-JA04051
Argument and Decision

1 Reporter's Transcript of Proceedings: 06/04/92 JA00001-JA00234
Grand Jury

3 Reporter's Transcript of Proceedings: Jury 01/30/96 JA00634-JA00641
Trial, Vol. 1; 10:00 a.m.

3 Reporter's Transcript of Proceedings: Jury 01/30/96 JA00642-JA00725
4 Trial, Vol. II; 1:30 p.m. JA00726

4 Reporter's Transcript of Proceedings: Jury 01/30/96 JA00727-JA00795
Trial, Vol. III; 3:30 p.m.

4 Reporter's Transcript of Proceedings: Jury 01/31/96 JA00796-JA00888
Trial,	 11:15 AM

4 Reporter's Transcript of Proceedings: Jury 01/31/96 JA00889-JA00975
5 Trial, 2:30 PM JA00976-JA01025

5 Reporter's Transcript of Proceedings: Jury 02/01/96 JA01026-JA01219
Trial, Vol. I; 10:20 a.m.

5 Reporter's Transcript of Proceedings: Jury 02/02/96 JA01220-JA01401
Trial, Vol. VI; 10:20 a.m.

5B Reporter's Transcript of Proceedings: Jury 02/05/96 JA01401-001 to
Trial, Vol. 1,1:30 p.m. JA01401-179

5 Reporter's Transcript of Proceedings: Jury 02/02/96 JA01402-JA01469
6 Trial, Vol. II; 2:30 p.m. JA01470-JA01506
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7 Reporter's Transcript of Proceedings: Jury 02/06/96 JA01507-JA01688
Trial, 10:15 AM

8 Reporter's Transcript of Proceedings: Jury 02/06/96 JA01689-JA01766
Trial, 2:30 PM

8 Reporter's Transcript of Proceedings: Jury 02/07/96 JA01767 JA01872
Trial,	 1:45 PM

8 Reporter's Transcript of Proceedings: Jury 02/08/96 JA01887-JA01938
9 Trial, 10:15 AM JA01939-JA02054

9 Reporter's Transcript of Proceedings: Jury 02/26/96 JA02055-JA02188
10 Trial, 10:45 AM JA02189-JA02232

10 Reporter's Transcript of Proceedings: Jury 02/27/96 JA02233-JA02404
Trial, 11:00AM

11 Reporter's Transcript of Proceedings: Jury 02/28/96 JA02405-JA02602
Trial, Vol. I, 10:30 a.m.

12 Reporter's Transcript of Proceedings: Jury 02/29/96 JA02630-JA02879
13 Trial, Vol. I, 10:35 a.m. JA02880-JA02885

13 Reporter's Transcript of Proceedings: Jury 03/01/96 JA02886-JA03064
Trial 9:00 AM

13 Reporter's Transcript of Proceedings: Jury 03/04/96 JA03065-JA03120
Trial Vol. I, 10:30 a.m.

14 Reporter's Transcript of Proceedings: Jury 03/05/96 JA03121-JA03357
Trial, 11:00 a.m.

16 Reporter's Transcript of Proceedings: Jury 03/13/96 JA03594-JA03808
Trial Vol. 1
11:30 a.m.

17 Reporter's Transcript of Proceedings: Jury 03/14/96 JA03841-JA04001
Trial, 9:30 AM

3 Reporter's Transcript of Proceedings: 03/18/94 JA00575-JA00582
Motions Hearing

3 Reporter's Transcript of Proceedings: 04/14/94 JA00591-JA00618
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Las Ve gas, Nevado, February 28, 1996, 10:30 o'clock a.m.

(The following proceedings were
had in open court in the
Presence of the jury!)

THE COURT: Good morning.

State of Nevada versus Michael

Let the record. reflect the

presence of the defendant, with his attorneys Steve Wolfson,

Phillip Dunleavy ; and Don Seaton and Mel Harmon for the

State.

Do counsel stipulate to the

Presence of the jury?

MR, SEATON: Yes, Your Honor,

MR, WOLFSON: Yes. Your Honor.

THE COURT: You may call your next witness.

MR. SEATON: Ed Moser.

RFNFF STIVAR6TO, CCR 172	 391-0379
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Whereupon,

4 4	 MO

having been called as a witness by the Plaintiff and

having been first duly sworn to tell the truth, the

whole truth and nothin g but the truth, was examined

and testified as follows:

THE CLERK: Thank you, ?lease be seated.

Would you state your name and

s pell it for record, please.

THE WITNESS: Munson Edwin Moser; last name

M-o-s-e-r; first name, M-u-n-s-o-n,

BY MR. SEATON:

0	 Mr. Moser, how have you been employed

throughout your life?

A	 For the last 37 years as a latent print

examiner.

0	 Are you now retired?

A	 lam.

0	 When did YOU retire?

A	 May, 1995,

And prior to that time for whom did you

work?
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1
	

A
	

For the Las Vegas Metropolitan Police

	

2
	

Deportment.

	

3
	

And your capacit y with them, YOU said, for

	

4	 the last 36 years, was what?

	

5	 A	 A latent p rint examiner,

	

6	 0	 What is a latent print examiner?

	

7	 A	 Primarily, that is in the comparing of

	

8	 submitted fingerp rints, Palm p rints, with known inked

	

9	 exemplars, or sets of p rints, to determine the identity of

	

10	 the latent prints.

	

11	 Q	 What is 0 latent print?

	

12	 A	 A latent print is a print that is present

	

13	 but not always visible. The ones that are visible are the

	

14	 ones we all know, such as on g lass or chromium, where you

	

15	 can see it.

	

16
	

These prints are made by the

	

17
	

transferring of moisture from the fingers or palms of the

	

18
	

hands to the obiect touched; and this moisture comes from

	

19
	

sweat ducts that are located in the a pex of the ridge skin

	

20
	

on the fing ers and palms that form the patterns, so that

	

21
	

when something is touched, its much like makin g a mark with

	

22
	

a rubber stamp, where you put ink on the stamp.

	

23
	

This moisture transfers in the

	

24
	

some manner, but most often re q uires some form of

092199
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1	 development to be seen,

	

2	 0	 And is it true then that people out in the

	3	 field, the crime scene anal ysts, can lift those latents from

	

4	 crime scenes and g ive them to y ou to be examined against

	5	 other Prints?

	

6
	

A	 Yes,

	7	 0	 nd the other prints are --

	

8	 MR, WOLFSON: Your Honor, I'm going to

	

9	 object. Counsel is leadin g the witness,

	

10	 THE COURT: Rephrase, Mr, Seaton.

	

11	 MR, SEATON I will be happy to do it the

	

12	 other WOY.

	15	 BY MR. SEATON:

	

14	 0	 Where then do YOU get the known fingerprints

	

15	 from, that You were s peaking of?

	

16	 A	 In the office I worked, the p rints are

	

17	 submitted in envelopes, The latent prints are submitted in

	

18	 envelopes daily, received by the persons in that office, and

19	 they are then, u pon request, compared to any known person

	

20	 that a detective or officer wishes them to be compared

	

21	 against.

	

22	 Prints of a certain quality can

23	 also be entered into an available automated fingerprint

	

24	 identification s y stem, a com puter, to attempt to find the

. 002200
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1
	

identity.

	

2
	

When you -- when you have known fingerprints

	

3
	

of particular Individuals, that you have been asked to

	

4
	

compare against the latents that have been taken from

	

5
	

scenes, where do you get those known fin gerp rints from?

	

6
	

A	 The -- there are two locations.

	

7
	

Primarily they're in the office

	

8
	

I worked in. They 're submitted -- when the person is inked

	

9
	

and rolled by their -- on the right hand on a single card

	

10
	

and the left hand on a single card, se parately , and they're

	

11
	

filed there by identification number.

	12
	

All right. Did you get training and

	

13
	

education along these lines?

	

14
	

A	 I did.

	

15
	

Could you tell the jury what education and

	

16
	

training you've had that allows YOU to testif y in court as a

	

17
	

latent p rint examiner.

	

18
	

A	 Well, basicall y when I -- I was employed

	

19
	

formerly by the Los An geles Police Department and my

	

20
	

original training was in that department. I was trained by

	

21
	

persons who were alread y court qualified in the field of

	

22
	

fingerprints.

	

23
	

I did take courses, when they

	

24
	

were available to me, in school or b y the F.B.I. Later, I

0 0 2 2 0 1
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obtained a credential and did teach the subject in the

community colle ge sYstem in California.

T have g iven fingerprint

testimony in the Munici pal and Su preme courts in California,

in the District and Justice courts in Nevada, the federal

courts. I hove testified once on fingerprints in front of

the Nevada Gamin g Commission. I've also g iven testimonY in

the states of Arizona, South Dakota and Florida on the

subject of fingerprints.

0	 In each of those occasions, were you

qualified as an expert in that field?

A	 Yes, sir.

And you've been doing that for, did you Say,

6 years?

A	 Thirty-seven years.

Thirty-seven Years.

And did YOU do certain

examinations pertaining to this particular case that were

here today for?

A	 I did.

0 In that regard were you given the latent

fingerprints that had been develo ped from various scenes

having to do with this case?

A	 Yes.

002202
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1	 0	 Did YOU, as an example, receive fingerprints

	

2	 taken from the actual scene of the crime on Cambrid g e Street

	

3	 at the Katie Arms Apartments?

	

4	 A	 Yes,

	

5	 0	 Did you receive fingerp rints taken from a

	

6	 certain Ford Pinto?

	

7	 A	 I did.

	

8	 And also from a sun g lass box?

	

9	 A	 I don't recall that specificall y ; however,

	

10	 it could hove been among the prints submitted.

	

11	 0	 To the best of your knowledge were YOU

	12	 given all of the available latent p rints that were

	

13	 associated with this case?

	

14	 A	 Yes.

	

15	 MR. WOLFSON: Objection, Jud ge, I guess as

	

16	 to the form of the question. It's not improper, but he

	

17	 wouldn't necessaril y know what was available for submission

	

18	 to him and whether he received all of it.

	

19	 THE COURT: sustained.

	20	 BY MR. SEATON:

	

21	 0	 Then did you hove the Known fin g erp rints of

	

22	 various individuals?

	

23	 A	 Some were on file and some were submitted, I

	

24	 believe.

OFNFF cTIVARATO. rrR 177	 3q1-0379
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0	 Were you asked to compare certain named

Individuals' fin gerprints tO all of the latents that y ou had

been given?

A	 Yes.

All ri ght. Do you have a list of those

names?

A	 Ida.

Is it a lengthy list?

A	 Fairly.

0	 Do you have it committed to memory?

A	 No.

If you looked at your list, would you be

Ole to tell us all of the names that You compared

fingerp rints against?

A	 Yes.

All right. Would you look at the list,

Please, and -- if defense counsel wishes it, would you make

it available to them -- but go ahead and read the names of

the peop le that you made com parisons against.

A	 Lauri Jacobson, Denise Lizzi, Darrell

Flenner, Ste phen Scholl, Richard Goslar, Jerry Carr, and one

name that I didn't have a last name for, but it is Tonal,

initial R, David 0,se, 0-s-e1 Sr., Jack Clark, Darryl

Johnson, Antonio Morales, Andrea Smythe or Smythe, Diana
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Hunt, Michael RipPo, Danny Barton, Hector Vasquez, Hector

Cusinato, Harrell Heckman, Kevin McDermott --

MR. WOLFSON: Ma y I ask you to Pause with

all due respect?

THE WITNESS: Yes, sir,

MR. WOLFSON: I think were all tryin g to

write these names down, and go lust a little Slower., please.

THE WITNESS: Do y ou wont me to repeat?

MR, WOLFSON; Cusinato end go on.

THE WITNESS: Harrell Heckman, Kevin

McDermott, Christopher Lloyd, Wayne Hoo per, Mack Holloway,

David Gibbons, and John Ladoucer, L-o-d-o-u-c-e-r,

MR. WOLFSON: Ma y counsel approach the

THE COURT: Yes,

(Whereupon, an off-the-recOrd
discussion was had.)

THE COURT: Would the Jur y kindly step Out

in the hallway for a few minutes. Don't go far, It doesn't

take too long. We have to hear somethin g outside Your

presence.

Remember: Don't converse among

yourselves or with an yone else on any subject connected with
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this trial;

Rend any commentaries on this;

or form an y op inions; and don't run away.

(The following proceedings were
had in o pen court outside the
Presence of the Jury:)

THE COURT: The record will reflect we're

outside the p resence of the jury,

MR, WOLFSON: Judge, the pur pose of my

request -- thank you -- to be heard out of the p resence is

to inquire in to whether or not we hove all of the discoverY

regarding this witness.

I represent to the Court that T

have two reports with Munson Moser's name on them: One

dated March 2nd, 1992; and one doted Februar y 24th, 1992.

And the upshot of these reports

IS that Mr. Moser did a com parison of about one-third of the

number of the names that he Just read off.

A lot of names that Mr. Moser

read off, he said he included in his latent print comparison

work. I was unaware that any work had been done.

So for the purposes of getting

to the point, what I would like to do is ask Mr. Moser how

man y reports he p repared; and also ask the State if theY

have more reports than what I hove, because if there is

002206
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Something out there that I don't have, that I'm entitled to,

I'm asking for them now.

So we con p roceed by me asking

the State if they hove an ything more than what I hove.

(Whereupon. a sotto voce at
this time.)

THE COURT: Does the State have additional

reports that hove not been submitted to Mr. Wolfson?

MR, HARMON: Well, if they haven't been

submitted, we're unaware of that, Your Honor. Our tile has

been open. They 're welcome any time to come,

But we hove re ports -- in

addition to the March 2, 1992 and February 25, 1992 reports,

we have reports in addition to those.

MR, WOLFSON: May I quickl y see what you are

s peaking about, Mr. Harmon?

MR. HARMON: Certainly.

I personally have a total of

four reports. It's 13 little hard to tell what is simolY

request for examination and what might be the results of

examinations performed. So YOU might also want to peruse

what Mr. Seaton has, who, of course, is examining this

witness,

MR, WOLFSON: Your Honor, I will represent
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1

to the Court that in my quick perusal there nre three

documents that a pparentl y the State has that I don't have,

which indicate latent p rint comparison work being done by

Mr. Moser or Mr. Scarborou gh, who is another latent print

examiner, to my knowledge,

May I have your indulgence for

a moment?

THE COURT: Do the parties wish me to have

those cop ied now and give them to the defendant?

MR. WOLFSON; Please, please.

THE COURT; Mr. Potter, would you do that?

MR, SEATON: Could you identif y which ones/

MR. WOLFSON: The documents that were not

su pp lied to the defense is u crime laboratory report dated,

I believe -- it's either April 23rd or September 23rd -- I

can't read Munson's writing -- involving the comParison of a

Kevin McDermott.

The other one is a March 30th,

1992 similar report authored bY Mr. Moser, wherein the

Prints of Mr, Lloyd, Hooper, Hollowa y , Gibbons and Ladoucer

were used in a comparison,

And then the third re port is

one authored by Steve Scarborou gh, dated October 5th4 1994,

wherein Mr. Rippo's prints were apparently utilized,
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THE COURT: Okay. Mr. Potter --

MR. POTTER: How many does he have that you

don't have?

MR, WOLFSON: Mr. Moser, I asked you before

court -- May I inquire, Judge?

THE COURT: Yeah,

MR. WOLFSON: I asked you before court if

you brought any of your reports with YOU and I believe YOU

told me you did not.

THE WITNESS: No, I didn't have them.

MR. WOLFSON: Oka y , But YOU did tell me you

brought some notes with YOU; is that right?

THE WITNESS: Yes, sir.

MR, WOLFSON: All of y our testimon y today is

based u pon your notes from your re ports; is that right?

ThE WITNESS: Just based upon the names that

I wrote down when I checked to see who I had compared from

the orig inals -- the ori ginal latents, and these were the

ones that / have. Beyond that, I don't know.

MR. WOLFSON: Okay. You didn't brin g any

re ports with you today; is that right?

THE WITNESS: No, sir,

(Whereu pon, a sotto voce at
this time.)
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MR. WOLFSON; Judge, could I ask if Mr.

Moser would allow us to make o Copy of his list of names as

well?

THE WITNESS: Sure.

MR, WOLFSON: Then counsel --

MR. SEATON; Na problem.

THE COURT; Does the State wont a COPY also?

One COPY for the State,

MR. SEATON: Jud ge, at this time, I want to

make it abundantl y clear that we have had these reports for

some time. I've -- I've been aware of them. I want to make

it equally abundantly clear that these re ports have always

been in the tile, and when these gentlemen came over to our

office they hod must have missed them because the y 've always

been there,

Now, we've got boxes of

material that they went through, and I think it's just --

these reports all look alike and theY -- the y Probably

missed them.

They're all here; and,

additionall y , they're all negative re ports. I don't think

they really offer much in the HOY of interesting testimony.

MR, DUNLEAYY: Your Honor, I would just

respond.

002209
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The D.A. alWaYs ducks back and

says, oh, we've got an open discovery policy , so no harm, no

foul,

So other courts have ordered

them to adop t some kind of system to show what the y have

turned over because they always do this when they get

sur p rised with something.

Mr. Wolfson and I went over we

went through and tugged a large number of items, over a

thousand pages of items, that we didn't hove when new

counsel came on board, Mr. Mormon and Mr, Seaton. We made

every effort we could.

If we hod seen these, we would

have clearly tagged them because we didn't have them; and we

brought our file over, o pened our files, and tried to

compare.

Maybe they were in there3 maybe

they weren't, but the State has on affirmative obligation to

turn over what the y have, not to say come and search for it

and if YOU can find it we'll g ive it to you.

And there is case law that says

the fact error may not be major si gnificance of itself,

there is a cumulative effect,

In this case the cumulative

0 # 2
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effect is definitely buildin g in this case. It's 0 point

where there should be some sanctions involved, somethin g to

show that the State can't just blatantl y go along and say,

well, were not res ponsible for it they can come look at

our file and maybe the y can find it.

MR. HARMON: Your Honor, what could be

better than inviting counsel, so the y don't have to take

anyone's word for it, to come over?

We turned over the file to

them. They had the option of 'togging anything they wanted.

If they don't have these reports, that comes as a surprise

to us. That was our p rimary statement for the record.

Yeah, there were additional

reports from the two identified by Mr. Wolfson, but we

didn't know that the defense didn't have all of the Moser

reports.

MR. WOLFSON: I think what I would ask that

we do is when the copies come back, that we proceed in front

of the jury,

(Whereupon, a sotto voce at
this time.)

THE COURT: The reports you don't have came

up negative, they ore of no evidentiary value in this case;

Is that correct?

eiaaii
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MR. SEATON: That's MY understanding.

MR. WOLFSON: Well, thous their

Perspective.

MR. HARMON: Well, I wouldn't say it doesn't

have evidentiary value --

THE COURT: Well, I don't Know --

MR. HARMON: -- but it is important to the

case in the investi gation that certain persons' prints have

been examined and either matched or eliminated.

THE COURT: Well, the defense could alwoys

recall Mr. Moser in their ease if they wish to do some

investigation as to persons listed on these reports that

they hod no knowledge of.

MR. DUNLEAVY: Your Honor, there is one

other very small matter we would like to in quire now instead

of doing it in front of the jury.

THE COURT: Okay.

MR, DUNLEAVY: You indicated one p erson YOU

looked for as a comparison was a Tony R.

Did somebody g ive You

fingerprints to compare by the name to Tony R.?

THE WITNESS: At the moment I cannot recall.

I just know that that NOS the name I co p ied off of the

article that I compared, and there wasn't a last name
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written out, and I just took that and did it and that's how

that name got on there.

M. DUNLEAVY: Do YOU remember if he was a

police orficer or a civilian?

THE WITNESS: No. The police officers were

listed as police officers,

MR. DUNLEAVY: Is that p retty Unusual to

Just hove a last initial?

THE WITNESS:	 It is unusual.	 I don't recall

10	 having that very often.

11	 THE COURT:	 Do YOU remember Pre paring a

12 report for ever y name YOU have an that list?

13 THE WITNESS:	 Your Honor,	 I don't recall

14 each report I made,	 MY habit was usually when I completed a

15 request I'd make a report showin g what I did.

16 In this case, these names came

17	 from the list that I had there,

18	 THE COURT:	 May we bring the jury back?

19 MR.	 SEATON:	 As far as the State's

20 concerned,

21 MR. DUNLEAVY:	 Yes.

22 THE COURT:	 Okay.

23 (The following Proceedings were
hod in open court in the

24 Presence of the jury:)
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THE COURT: Do counsel again sti pulate to

the presence of the Jury?

MR. SEATON: Yes.

MR. DUNLEAVY Yes, Your Honor.

THE COURT; Okay. Continue, Mr. Seaton.

MR. HARMON: Thank you.

BY MR. SEATON:

Mr, Moser, when we lost s poke YOU had Just

given us the list of names of all of the peop le for whom you

had identifiable fingerprint cards, and you were going to

compare those peop le against the latent fingerprints that

came from the various scenes.

A	 Yes.

O	 Is that correct?

A	 Yes,

Without alluding to any one of these in

Particular, tell us briefly how you go about making that

test.

A	 The latent print is compared, first, by

using a ma gnif y ing glass, about app roximatel y five power.

We look, first, for pattern, if there is 0 Pattern available

or present in the print, and tr y to find a corresponding

Pattern in the exem plar Print, or the inked and rolled set.

If we find a corresponding

00221i
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pattern, we then go to the individual rid ges that make up

the pattern.

There are ridges on our fingerprints -- on

our fingers?

A	 Yes. They are like Corrugations.

They're -- they -- the y 're what forms the actual fingerprint

is this ridge,

When we find a pattern that is

the same, we then 00 to the individual ridge

characteristics, which are where a rid ge will divide -- a

sing le ridge will divide or bifurcate and farm two ridges at

that point. That is a pointer characteristic.

Another would be where a single

ridge SimPlY ends, or there may be, instead of a whole

ridge, just a dot, and man y variations of these.

We then -- we than locate or

try to locate these characteristics to see if an y in the

latent Print are found In the inked p rint in the same

Location and in the same numbers, and that the

characteristics are all the same.

If we find that all of those

characteristics in the latent print, that are visible and in

sufficient numbers, are also present in the same manner on

the inked p rint, we then can declare on identification,
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1	 Q	 Those characteristics that you spoke of, do

	

2	 we carry those with us all of our life?

	

3	 A	 Yes, They 're formed -- excuse me. They're

	

4	 formed in the fourth month of gestation and remain the same,

	

5	 except for the g rowth in lite. As you get older, the prints

	

6	 get larger, but these characteristics remain the some

	

7	 throughout life and can only be altered through trauma or

	

8	 disease, something like that.

	

9	 Q	 So if you fingerp rint a four year old and

	

10	 then that same person, when they 're 80 years old, those

	

11	 fingerprints will match always?

	

12	 A	 They should be the same, yes.

And from person to person, in our universe,

do ever yone's fingerp rints differ from other people's?

A	 To date they've never found two fingerprints

from separate p eo ple or even on the same hand to be

identical. And this is especiall y true now since the advent

of computers, where these Prints are -- are entered into

computers and are compared that way and the y still haven't

found any two that are identical.

In your efforts to look at all of the named

known fingerp rints that YOU had and examinin g them against

the latents that came from the various scenes, were you able

to find any matches?
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2	 Q	 Could you tell us the names of those people

	

3	 who matched and where those fin g er p rints were located.

	

4	 MR, WOLFSON: Excuse me. 1 4 m going to

	

5	 interpose an objection because I don't think this witness

	

6	 knows where the fingerprints were located.

	

7	 He doesn't hove an y personal

	

8	 knowledge of where a print KOS located. He just did

	

9	 comparison between an unknown and an exam ple and said they

	

10	 matched.

	

11	 THE COURT: I have to sustain the objection,

	

12	 BY MR. SEATON:

	

13	 Q	 When YOU receive the latent fingerprints

	

14	 from the scenes, what is written on them?

	

15	 A	 Usually they -- they have the -- the address

	

16	 and the location of where the latent print was found.

	17	 Q	 Do you mean as to a particular room within

	

18	 that address?

	

19 .	A	 Or item,

	

20 Q	 Or item?

	

21	 A	 Yes.

22	 Q	 IS that done on all latent fingerprint

23	 cards?
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	1	 Q	 Has that always been the policY, as long as

	

2	 You've been there, of the Las Vegas Metropolitan Police

	

3	 Department?

	

4	 A	 Yes.

	

5	 Q	 And are those Ke pt as a normal course of

business as a business record within the Las Vegas

	

7	 Metropolitan Police Department?

	

8	 A	 Yes,

	

9	 Q	 And ore those things upon which YOU rely in

	

10	 order to keep your own records and make your own judgments?

	

11
	

A	 Yes.

	

12
	

MR, SEATON: Jud ge, I would now suggest that

	

13
	

the business record exception has been established where

	

14
	

this witness should be allowed to say what he noted on those

	

15
	

cords sent to him by Cabroles or Norman, or whoever it was,

	

16
	

as to the general location of the fingerprint which he was

	

17
	

comparing.

	

18
	

THE COURT; Oka y . I believe he can, under

	

19
	

the business record exception,

	

20
	

MR. SEATON: Thank you.

	

21
	

MR. WOLFSON: I'm going to object as to

	

22
	

whatever Norman said.

	

23
	

Now we've got Norman talkin g to

	

24	 Cabrales, who is talkin g to Moser. Norman didn't come in

002218
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5

6

7

8

9

and testify, so we've got double and tri p le hearsay.

I understand the business

record exce ption, but he interjected Norman as well.

MR, OUNLEAVY: Your Honor, I would also

submit the business record exception may go to some extent

it came from this crime scene, but the s pecifics of where it

came from in that crime scene is Just stretching it too far.

MR. SEATON: Jud ge --

MR. DUNLEAVY: That's not the kind of

10 information that he relies upon. 	 He doesn't core what part

11 of a room somethin g was found in.	 He wants to know if it

12 matches.	 That's his Job.

13 MR.	 SEATON:	 To make it easier.. 	 Judge,	 let

14 me -- I understand the Court's former ruling ,	 but rather

15 than to do that.	 I will Just simply establish the crime

16 scene in general that it came from, 	 rather than the

17 particular location,

18 THE COURT:	 Okay,

19 BY MR,	 SEAT0N1

20 0	 Were there identifiable -- let's do it this

21 way:	 One of the names you gave us was a Lauri Jacobson --

22 A	 Yes.

23 that correct?

24 Did you -- were you able to

oozzi3
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1 match any of her known fin gerp rints to an y of the latent

2 fingerprints that came from the Katie Arms location?

3 A	 Yes.

4 0	 Hatt many?

5 A	 Thirty-three.

6 0	 SO in 33 different places, she hod touched,

7 and her latent fingerprints were found within that

8 apartment?

9 A	 It would -- should be 35, Yes,

10 All ri g ht.	 Were there any other individuals

11 on that list whose fingerprints were found within that

12 apartment?

13 A	 Yes,

14 0	 Who?

15 A	 An Officer Darrell Flenner.

16 0	 Is that a Las Vegas Metropolitan Police

17 Department officer?

18 A	 Yes,	 sir.

19 And that was Darrell Flenner?

20 A	 A -

21 0	 How many fingerprints of Officer Flenner

22 were found within the Katie Arms apartment?

23 A	 Oh,	 I have the location of where those were

24 found.

. 002220
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Well. without giving us the location, just

tell us how many.

A	 Let's see, there was --

MR. WOLFSON: Excuse me, with all due

respect, Mr. Moser, are you going off the list YOU provided

tis, your handwritten notes?

THE WITNESS: Yes	 am,

MR, WOLFSON: Okay.

THE WITNESS; I count the -- let me see,

one, two, three -- eight fingerprints, partial fingerprints,

and partial palm prints of Mr. Flenner.

BY MR. SEATON:

Mr. Moser. I'm sorry, I did not hear that

answer.

A	 Oh it was eight Partial fingerp rints and

three partial palm prints from Darrell Flenner.

All ri ght, And those were p rints found at

the Apartment 517 of the Katie Arms Apartments?

A	 Yes.

All right, And were there an y other police-

officers fingerprints found?

A	 Yes. Officer Stephen Scholl, S-c-h-o-1-1.

0	 And how many

A	 One -- one fin gerprint identified to him.
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And that was within the Apartment 317

A	 In that apartment.

And?

A	 Officer Richard Goslor, 6-0-S-1-0-r;

identified one finger print of his within the confines of the

scene.

Anyone else from that list of names that you

gave us whose fin gerprints were found within the Apartment

317 of the Katie Arms Apartments?

A	 None of the other persons that I listed were

identified from an y of the latent prints recovered from that

scene.

You indicated that there were fingerprints

given to you from a Ford Pinto.

Were there any makes on any of

those fingerprints?

A	 No.

And were there any makes on any of those --

of any of the other fin gerprints that were submitted to you

as latent fingerprints?

A	 None.

So the only makes YOU made were 33 to Lauri

Jacobson -- did YOU say ei ght, I believe, to Officer

Flenner
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MR. WOLFSON: Eleven.

MR. SEATON: Eleven, okay , whatever the

number was,

BY MR. SEATON:

-- and one to Goslar, Officer Goslar, and

one to Detective Steve Scholl?

A	 Yes.

O	 And that is the extent of an y positive

9 findings that you were Ole to do in Your testing?

10 A	 Yes.

11 0	 Row unusual is it for you to find the

12 fingerp rints of Police officers at scenes?

13 A	 Its infrequent.

14 But it does happen?

15 A	 It does happen.

16 This is not the only case?

17 A	 No,	 it's not the only one.

18 Are you aware of a memo sent to Captain

19 Connett by crime scene anal yst Cabrales?

20 A	 Yes,

21 0	 And have you read that memo?

22 A	 Yes,

73 Do you -- let me show you the memo and

24 the
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MR. WOLFSON: Excuse me, Judge. I would

like it marked, I believe if the witness is going to

testif y to or about a document, it should be marked.

MR. SEATON: I'll De hom y to mark it, but I

don't intend to offer it. It's not that relevant. But I do

want him to testify --

MR. WOLFSON:	 Relevanc y is determined by the

-8 Court,

9 MR, SEATON:	 I didn't mean to interru pt you,

10 Mr.	 Wolfson.

11	 THE COURT:	 Have it marked.

12	 MR. SEATON:	 Thank you.

13	 (Whereupon, as requested by
counsel,	 State's Exhibit

14	 108 was marked for
identification.)

15

16	 BY MR.	 SEATON:

17	 I have marked the lost paragraph and would

18	 you read that for us?	 I'd like to get your comments on

19	 that,	 please.

20	 MR. WOLFSON:	 To himself or into the record?

21	 THE COURT:	 Is that 10 --

22	 MR.	 SEATON:	 It is Exhibit 108.	 I'd like

23	 him to read it aloud.

24	 MR. wOLFSON:	 If he's reading it aloud,	 then

002224
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it should be marked and admitted, which I have no objection

to. It's not in evidence and he's not su pposed to read it

oUt loud unless it's in evidence,

If YOU want it in evidence,

I'll ag ree to let it in.

MR. SEATON: Well, that's awful --

MR. WOLFSON; It's awful --

MR. SEATON: Jud ge, there is a rule that Mr.

Wolfson is not following , that counsel does not offer to

stipulate to things in front of a jury , and he has violated

that, and I'd ask him to stop.

He has an objection. If it's

sustained, then I'll abide by it.

MR, WOLFSON: My oblection is the document

is not in evidence l so, therefore, things Should not be read

from it,

THE COURT: Sustained,

MR. SEATON: Thank you,

BY MR. SEATON:

0	 When YOU read that particular memo from Mr.

Cabrales to Barbara Connett, did you understand that there

Has a concern that there may be extra footwear impressions,

finger prints, which were found, and hair sam p les that may

have been left, and that was your concern --

002225
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1
	

MR, WOLFSON: Objection; relevance.

	

2
	

This is a finger p rint examiner,

	

3
	

and whether he had a concern regarding hair sam ples and

	

4
	

footwear comparisons, and whether he had a concern at all is

	

5
	

not relevant.

	

6
	

MR, SEATON: Well, Judge I think I can show

	

7
	

the relevance. They are the ones who brou ght up this memo,

	

8
	

through Mr. Cabrales. They tried to make a point about it

	

9
	

We have a man who is senior to

	

10
	

Mr. Cabroles, in terms of his doing examinations, He has

	11
	

o p inions about this some area and he should be allowed to

	

12
	

state them,

	

13	 MR, DUNLEAVY! Well, I don't think there is

	

14	 anything showin g he's senior, Your Honor, He worked in a

	

15	 different area, All he does Is compare fingerprints.

	

16	 There is a world of difference

	

17	 between that and someone who goes out in the field and

	18	 collects a wide variety of evidence. It's not o matter of

	

19	 somebody bein g senior to the other. The y work in different

	

20	 fields.

	

21	 MR. WOLFSON: And he's bein g asked to give

	

22	 his op inion regarding some thin g s that he doesn't even have

	

23	 an expertise in, hair and fiber anal y sis. We don't Know

	

24	 anything about footwear im pressions. And that memo talks

0022
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about other thing s of physical evidence. This man, with 011

due res pect, has got 36 years or 37 in fingerprints.

THE COURT: I have to sustain the objection,

(Whereupon, a sotto voce at this time.)

MR, SEATON; Court's indulgence.

THE COURT; OkoY.

(Whereupon, a sotto voce at this time.)

BY MR. SEATON:

0	 You are -- YOU have some familiarity with

crime scenes.

A	 I do.

0	 When -- what kind of people go to crime

scenes?

A	 The--

MR. DUNLEAVY: I'm going to obJect, Your

Honor; that's va gue and ambiguous.

MR. SEATON: I don't mind his objection --

MR. HARMON: I don't mind, but I do mind his

laughter.

THE COURT; Overruled. Go ahead.
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BY MR. SEATON:

You may answer the question.

A	 The usual method is for some police officer,

after a scene is discovered —

CI	 Now who discovers the scene?

A	 Oftentimes, a Private citizen will, and

they 'll Phone the police de partment; and, in turn, usuall y a

patrol car g ets dispatched; and it is usuall y , to the best

of my knowledge, their dut y -- having been an officer in the

Past -- it's their duty to determine various things about

that scene: What t ype of crime; is there injury or other

things,

And they 're to enter that scene

and find out what has happened, what other services will be

required, and to secure the scene for any -- if lab is

needed and request these other persons or services.

And mi ght there be more than one police

officer who does that?

A	 Oftentimes, there is at least two and

possibly a detective or two.

And do paramedics go to these kinds of

scenes?

MR. WOLFSON: Jud ge, I'm going to object.

It's beyond this witness field of expertise.

00222S
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MR. SEATON: He just said that he was a

Police officer once before. He's been at scenes and he has

a lot of knowledge about them,

THE COURT: Objection overruled,

BY MR. SEATON:

0	 Do paramedics oftentimes go to these scenes?

A	 In cases where there is injury ) they are

oftentimes called.

Those peo ple that you have just mentioned,

are they capable of leaving fingerprints?

A	 It has occurred; however) that's an

infrequent occurrence also.

0	 They're trained not to do that, if at all

possible?

A	 Nowadays the y mostly wear latex g loves when

they have to handle things,

0	 And mi ght they have hair that may shed on a

particular scene, if the y go to that scene?

A	 That's possible.

0	 With all of that in mind, could most scenes

hove the potential of bein g somehow contaminated?

MR. WOLFSON: Objection. This witness is

not oualified, It's beyond his expertise. He's been

qualified as a finger p rint expert. I don't have to go over
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It. He was a police officer, when, for how long , how long

ago? He's not qualified to talk about this,

THE COURT: Sustained.

BY MR. SEATON:

In your mind, does the fact that three

police officers left their fin ger p rints in various parts of

that apartment contaminate the scene to the extent that it

is -- that the evidence gathered there is worthless?

MR. WOLFSON: Objection. He's not qualified

to g ive that opinion.

MR. SEATON: Judge, he is a person who

examines this evidence. It is his Job to look at

finger prints. He knows crime scenes. He has been a police

officer.

THE COURT: Was your question limited to the

fingerprint evidence or as to all the evidence?

MR. SEATON: Well, I -- I was asking him all

of the evidence because I think he is that familiar with

crime scenes,

MR. WOLFSON: You know, in the O.J. Simpson

case --

MR. SEATON: Jud ge, I object to this.

MR. WOLFSON: I've giving on example.

MR. SEATON: Well, do it outside the

14'223
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1	 Presence of the jury.

2
	

THE COURT: I don't want to get into the --

3
	

MR. WOLFSON: Oka y . In another case they

4
	

brought in somebody.

MR. SEATON: Judge, he is doing what I Just

6
	

asked him not to do.

7
	

You know, this isn't the 0.J.

a	 case, I don't care what he wants to tr y to impress the jury

9
	

with, this is this case.

10
	

MR . WOLFSON: Now who is g iving a speech?

11
	

MR. SEATON: That's all it is.

12
	

MR, WOLFSON: M y objection is --

13
	

MR, SEATON: Let him just say what his

14
	

objection is.

15
	

MR, DUNLEAVY: Your Honor, the defense has a

16
	

right to enter a speaking objection.

17
	

THE COURT: All ri g ht. Sit down.

18
	

State your objection.

19
	

MR, WOLFSON: My objection is its obvious

20
	

this man's focus of expertise. I've Known Munson for years

21
	

and I res pect his expertise,

22
	

MR, SEATON: Is he testifying or giving us

23
	

On objection?

24
	

THE COURT: What's your objection?
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0P.

F.Dr: 1 MR. WOLFSON:	 MY -- my objection is that his
Co

2 opinion should only be on fingerprint evidence.
Co
1,3

Or, 3

4

He has not shown any expertise

in any thing else,	 Because he was a police officer once, Way

5 back when,	 I don't think that gives him the qualifications

6 to give an overall op inion about crime scene contamination.

7

8

THE COURT:	 Response to the objection,

,	 eaton?

9 MR, SEATON:	 Judge, this gentleman has 57

Years experience, He was a police officer.

I haven't asked him --

THE COURT: How long was he a police

officer?

BY MR. SEATON

How long were you a Police officer?

A	 Twenty five years, Your Honor,

0	 How many crime scenes have you been to?

A	 1 p rocessed in Los Angeles a number that I

hod a fi gure for of 10,000,

MR. SEATON: 1 rest m y case,

THE COURT! The obJection is overruled. You

may ask the question.

MR. SEATON: Thank you.

THE COURT: Now You for get it or what?
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M. SEATON; I'm gettin g old, Judge.

forget easily these days.

BY MR. SEATON;

We've gone over a number of individuals who

could potentially go into a crime scene and deposit

fingerprints, footprints and hair and anything else that

mi ght hoPpen when people enter into a scene.

Do You have an opinion as to

whether or not most crime scenes then have the ca pacity to

be compromised?

A	 Yes, to some extent.

They could be compromised?

A	 Yes, in -- in -- in ways that you've

mentioned.

A	 All ri ght. As a matter of fact, if we use

the word comp romised, was this crime scene com promised to

the extent that three Police officers left their

fing erprints in various locations in the apartment, in

Apartment 317?

MR, WOLFSON; Objection. I don't think he's

Qualified to g ive an op inion whether this crime scene was

compromised when all he did in this case was examine 78

fingerprints. That is the entire theory of this case, and

he cannot give an opinion on the entire theory.
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1 MR.	 SEATON;	 I don't know about any entire

2 theory,	 Judge. He has already passed expertise muster on

3

4

crime Scenes,

THE COURT:	 I'll overrule the objection.

5 You may answer.

6 THE WITNESS: 	 Would you please repeat the

7 question?

9 Y MR. SEATON:

MR.	 SEATON:	 I'll try,

10 Was this crime scene contaminated -- if

11 we're going to use that word -- to the extent that three

12 police officers left their fingerprints in various locations

13 of Apartment 317 of the Katie Arms?

14 A	 To the best of MY knowledge, not having been

15 there. 	 I would acknowledge that trace items like you

16 mentioned would have been left or be present there,

17 As to an y further disturbance

18 of items of evidence or the crime scene, 	 I would not know.

19 So you don't know whether or not the y ruined

20 any other evidence, potential evidence, that may nave been

21 there?

22 A	 That's correct,

23 Q	 If someone hod been in that apartment,

24 Apartment 317 of the Katie Arms, they said theY were in the
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apartment, and their fin g erp rints were not found; is that

possible?

A	 Yes.

Tell us how,

A	 Well, the most obvious way would be if 0

person wore gloves. That would p reclude leaving a

fingerprint,

Secondly, if a person was very

careful and thorou ghly wiped everything that was touched,

that should preclude the finding of an identifiable

fingerprint.

And, lastl y , it is possible,

from my experience, that persons could have occu p ied a

specific area and touched various items, but through

smearing or smudg ing did not leave an identifiable print,

0	 You had the fingerp rints of Denise Lizzi

before YoU, did you not?

A	 I did.

The known fingerprints?

A	 Yes,

0	 You compared them to all of the latent

fingerprints that were found in Apartment 317 of the Katie

Arms?

A	 Yes.
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1 Did You find her fingerp rints at all?

2

3

A No,

You had the known latent prints of Diana

4 Hunt?

6

A Yes,

And did you compare all of those

fing er p rints to all of the latents?

A	 Yes.

And did you find her p rints locnted any

place?

A	 No.

And the same questions of the defendant,

Michael Rippo: Did you find his fin gerprints in that scene?

A	 None of them were made bY Michael Rippo.

Or Diana Hunt or Denise Lizzi?

A	 That's correct.

(Whereupon, a sotto voce at
this time.)

MR. SEATON: No further questions.

THE COURT: Cross-examination,

MR. WOLFSON: Thank you.

(ROSs-EXAMINATION 

BY MR. WOLFSON:

You were never inside this apartment that is

09223
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the subject of this crime scene investi gation, were You?

A	 No

0	 You never res ponded to that aPartment, did

you?

A	 No,

0	 Did you read an y of the police rePorts

involved in this case?

A	 Na.

0	 Did you read anY of the transcri p ts from

Prior hearin g s on this case?

A	 No,

0	 Are you aware of how long Diana Hunt said

She was in the apartment?

A	 No,

0	 Are you aware of how lon g Diana Hunt said

Michael RiPPO was in the apartment?

A	 No.

Are you aware of where Diana Hunt said she

went inside the apartment?

A	 No.

O	 And are YOU aware of where Diana Hunt said

Michael Rippe went inside the apartment?

A	 No.

Were you there when the police officers

0112231
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2	 1	 entered the apartment?

	

2	 A	 Na.

	

5	 The paramedics?

	

4	 A	 No

	

5	 The security g uard or the maintenance man?

	

6	 A	 No,

	

7	 Q	 But you're still giving an opinion, whether

this crime scene was contaminated.

	

9	 A	 The --

	

10	 M. SEATON: Judge, that is an unfair

	

11	 question,

MY clUestion to him was that was

It contaminated to the extent that there were fingerprints

of officers found there? He said yes, it was.

And he didn't know about

anything else, so he is not giving an op inion about lock of

contamination in that regard.

THE COURT: Objection sustained.

BY MR. WOLFSON:

Did you say, in response to a question bY

Mr. Seaton, that YOU were a superior officer to Mr. Cabrales

back in 1992?

A	 Only as to len gth of -- I would say as to

leng th of time on the Job, and ex perience, length of
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Have you ever known, in your years as

working as a fingerprint examiner, whether a crime scene

analYst would note, in his re port, whether he had an opinion

that a crime scene had been wi ped down?

A	 I hove in the past -- Its rare, but I have

in the past, when I could determine from the developed

images in the processing . Occasionally , it is Possible to

clearly see wi pe marks indicating that some form of material

was wi ped or brushed over a certain surface.

0	 Do y ou have any indication, from your

knowledge of this case and your examination of the latents

in this case, that there was any wi p ing dawn of this crime

scene?

A	 I do not recall noting that specifically.

I believe you said that as part of a latent

Print examiner's Job that sometimes a computer is used; is

that right?

A	 Yes.

Tell us about that.

A	 If -- if the fing erp rint -- now, the

computer will only work with fingerprints, not DODD prints.

If YOU have enough of a pattern, enough of the ridge detail

clear, that can be seen clearly, especially with specific

002239
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locations, like the core, and a delta area, where the ridges

form a delta shape, and sufficient characteristics within

that portion of the pattern, it may be entered into the

computer and searched mechanicall y that way.

And in the case of a computer

in existence that we had here, it would com pare the

submitted or entered print and give bock ten possibles. It

doesn't actuallY tell YOU its a positive match.

That portion has to be done --

preliminaril y , it can be done by looking at the screen,

because the test p rint and the file print will come Up when

you get y our response.

But if -- if it looks like a --

a matching Print, then the examiner has to Obtain the

orig inal inked print and physically compare it to be sure

that there is no error there.

Does that computer availabilit y or computer

science have a name to it?

A	 Just AFIS, an acron ym for Automated

Fingerprint Identification System.

a	 AFIS, A-F-I --

A	 AFIS, yes.

And was AFIS available back in February of

1992 to the Las Vegas Metropolitan Police Department?
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1 A	 Yes.

2 Was it used in this case?

3 A	 I'm sorry?

4 Was it used in this case?

5 A	 Yes,

6 How many total latent prints did you have

7 for your investigation?

8 A	 Well, the total 1 counted -- 1 simply

counted -- when I went back to make m y notes, I counted the

10 total number of photo graphs and latent print lifts -- some

U. Of the Photographs were OuPilcates -- but of that total, I

12 counted 78.

13 Seventy—eight separate images of what I will

14 call finger impressions,	 finger or palm impressions?

15 A	 Yes.

16 And of those 78, you are sayin g that some of

17 them were a photograph of the actual tape lift of the

18 impression?

19 A	 They don't always photo them after they're

20 toped.	 Usually the photograph is made prior, when the print

21 is develo ped sufficientl y to photograph.

22 The practice is usually to

23 Photograph it first; 	 then tape it and lift it,

24 0	 What I'm tr y ing to determine, Mr. Moser,	 is:

•	 a 2 2 4
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How many se parate finger or palm imp ressions did You use in

your examination?

A	 I don't know because these lifts often do

contain several partial fingerprints on one lift, or it may

contain two or three partial palm prints on one lift.

, So when we talk about 78, in practice, we're

talking about even more prints because, a latent May have

more than one finger on it?

A	 There -- there is often more than one print

on a latent p rint lift card that's submitted.

0	 Did you keep track of how man y latent print

cards had impressions of how man y fingers?

A	 No, it was never MY p ractice to enumerate

each and ever y one primarily because so man y times they are

onl y fragments of prints and can't be reall y counted as an

individual single p rint. They may even be superim posed on

one another.

0	 Isn't there a word for a latent print

examiner -- for a print that is usable in a comparison?

A	 Just on identifiable print.

O	 Okay. I hod in mind meaning it's of

sufficient eualitY under a particular s y stem where you feel

Comfortable in makin g a comparison?

A	 Yes.

rJ2 242
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1	 0	 And that's called a point system, is it not?

2	 A	 Well, these individual rid ge characteristics

3	 are often referred to as points.

4	 So is it safe to assume, in this case, we

5	 had a minimum of 78 fin ger or palm imp ressions, each having

6	 a sufficient number of points to utilize in a comparison?

7
	

A	 They're not alwa ys -- each one of these

8
	

p rints may not have been identifiable.

9
	

Man y times some ore submitted

10
	

where portions of a p rint are too smudged or incomplete to

11
	

make 0 positive identification. So an y number of these

12
	

individual prints ma y not be identifiable.

13
	

Of the comparison work you did, YOU were

14	 able to conclude that there were 33 matches: is that right?

15	 A	 On one person, Yes,

16	 0	 I'm sorry . On one person?

17	 A	 Yes,

18	 0	 Meaning Lauri Jacobson?

19	 A	 Yes.

20	 0	 And YOU were able to make eleven matches

21	 from Officer Darrell Flenner?

27	 A	 Yes,

23	 0	 Fight fingers, three palms?

24	 A	 Yes,

243
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0	 One from Detective Scholl; is that right?

A	 Yes,

0	 And one from Officer Goslor; is that right?

A	 Yes,

5 So You made 46 matches in this case; is that

6 right?

7 A Yes

8 Does that mean that there are at least 30 or

9 40 other latent prints that you were unable to match?

A	 That would be correct.

Okay . Now You used those other 30 or 40 --

and that's my number. 1"m using the difference between the

ones you were able to match and the ones you weren't able to

match --

MR. HARMON: That's 32.

MR. WOLFSON: Well, were talking about 32

if the number is just 78.

think that --

MR. HARMON; That was his number, wasn't it?

MR. WOLFSON: I think that the witness

said -- 1 think the witness acknowledged that 78 could even

be more identifiable Prints.

BY MR. WOLFSON:

But my question is You hod 30 or 40
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4

non-identifiable prints; isn't that right?

A	 Prints that were either not identifiable or

were identifiable, but not identified.

Well, how many were identifiable, meaning

sufficient quality to use in a comparison, that weren't

identified?

	

7	 A	 I don't have that number.

	

8	 Why not?

	

9	 My client is on trial for

	

10	 murder and you don't have that number?

	

11	 MR, SEATON: Judge, we don't need his

	

12	 commentary. He can Just ask questions,

	

13	 MR, DUNLEAVY: It was a question,

	

14	 THE COURT: It will be stricken. The jury

	

15	 will be admonished to disregard that statement.

	

16	 BY MR. WOLFSON:

	

17	 Q	 Mr. Moser, did you prepare a report

	

18	 regarding how many?

	

19	 A	 It's never been the practice in the office

of enumerating each fragmentary Print or each -- each

Partial print that was not identifiable.

The practice has been to submit

the amount of latent print lifts submitted and the persons

compared with them, but we've never hod a practice --
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1	 Primarily,	 it would be -- become so len g thy and time

	

2	 consuming to list each and ever y scrap that He look at and

	

3	 would not have an y particular value.

	

4	 0	 In your opinion?

	

5	 A	 Yes, sir,

	

6	 0	 How many possible sus pects did You hove in

	

7	 this case?

	

8	 A	 I'll have to count.

	

9	 Q	 You have a list from your notes, do You not?

	

10	 A	 The best I hove here wOUld be 12 possible

	

11	 suspects.

	

12	 0	 And you were able to eliminate three other

	

13	 persons, were you not?

	14	 A	 Yes.

	

15	 U	 And that is under --

	

16	 A	 No, I'm sorr y . Yes, that's true.

	

17	 U	 That's under your persons eliminated

	

18	 category?

	

19	 A	 Yes.

	

20	 0	 You nave a witness -- or you have a person

	

21	 by the name	 of Jerry Carr; is that right?

	

22	 A	 Yes.

	

23	 Q	 And then You have a person by the name of

	

24	 David Ose,	 0-s-e, Junior; is that right?
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1	 A	 Yes.

	

2	 0	 And then yOu have a person Tony R. is that

3

4

6

7

9

10

11

12

13

14

15

16

	

17	 that

	

18	 MR, WOLFSON: Court's indulgence.

	

19	 THE COURT: OKOY.

	

20	 (Whereupon, a sotto voce at
this time.)

	

21	 BY MR, WOLFSON:

	

22	 U	 Of these 78 plus prints that you had for the

	

25	 purposes of identification, none of them matched Michael

	

24	 Rippe; isn't that right?

-.....	 11•1=.1nn••••••

right?

A	 Yes.

0	 Does that mean that somehow a -- or an

exemplar was g iven to you, a known print, an identifiable

Print, which we call an exem plar, was g iven to YOU for the

Pur poses of comparison and it onl y had Tony R, on it?

A	 Yes. That is what I wrote down. I have

the -- my habit is to COPY off of an exem plar, or --

sometimes they're not on official cards, but whatever I

receive, that was what was on it.

Do you Know if any latent prints were

recovered off a hair dr yer or iron, two p ieces or physical

evidence, at the crime scene?

A	 Specifically, no, I don't. I'm not aware of
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A	 That's correct.

MR. WOLFSON: That concludes my examination.

THE COURT: Redirect.

FFDIRFCT EXAMINATION 

BY MR. SEATON:

And none of them matched Denise Lizzi; is

that correct?

A	 I'm sorry , Who?

None of them matched Denise Lizzi?

A	 That's correct,

Can you gauge the age of latent

fingerprints?

A	 No,

You find a latent at a scene and you hove no

idea how long it's been there?

A	 It's scientificall y impossible to determine

the exact date that a print was placed on an object.

There were 32 or more unidentified latent

finger prints left after your examinations; is that correct?

A	 Yes.

The y were either unidentifiable, that is,

the y weren't of such o quality that would allow you to

identify them, or you just didn't make o match to any of the

90224S
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people YOU checked on?

A Every -- ever ything that was comparable was

compared, and the persons not identified, those Prints that

were identifiable were not made by them.

And are YOU Ole to tell us with an y degree

of certainty , regarding the 32 or more unidentified prints,

how long they had been in that apartment?

A	 No.

0	 Has long can p rints last?

A	 It varies widely.

A p rint, under the right

conditions, may last onl y seconds to minutes; but on

something such as paper a print could last years, ten years,

and still be developed; so there is no way to really p lace a

time frame accurately.

In the typical sense, fingerprints are being

left on these tables, for exam p le, as we work here.

Can they last for any length of

time?

A	 Well, ordinaril y , they would last until the

moisture transferred by the hand would either eva porate or

be cleaned off by a cleaning person, doing the normal

cleaning work,

0	 So if you were to come back tomorrow and

. 002249
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examine the table, might YOU find Mr. Harmon's and my

finger p rints on it, if the table was left undisturbed?

A	 It may be possible.

You mentioned the com puter AFIS, the

acronym.

What goes into AFIS? What are

the fingerprints that YOU have on record to compare latents

against?

A	 In this state they 're prints from people

that have submitted fingerprints on or applications,

peo p le from -- that hove entered a detention center, their

prints will go into it,

0	 Criminals?

A	 Yes. And an yone who lawfully submits a set

of ten fingerprints to the fin ger p rint bureau, the y are

entered and put in the file capacity of that computer.

And when AFIS then goes about doin g its

work, it checks all of those criminals and civil people in

the computer against the particular latent that YOU are

looking at?

A	 Yes, It -- it compares them against all

that are submitted to be compared; that is, the operator

entering the print can s pecify the pattern types and such so

as to eliminate p rints that wouldn't be of any value and
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comparison.

As to the wi p ing of surfaces, let's use the

table. If I were to use a cloth or something to wipe this

table down, YOU indicated before that it would probably

obscure or eliminate any fingerprints that mi ght be on it;

is that true?

A	 On a hard, non- porous surface it would be

easier to remove a print by wiping than one that is more

Porous.

When I wiped that surface down, will I leave

wipe marks in all -- in all occasions?

A	 Sometimes, de pending on the type of material

used to do the wiping, such as a coarse cloth or something

of that sort, Those tend to leave marks more than a very

fine weave soft clot.

0	 Can surfaces be wi ped down then and no marks

of that wi p ing remain so that YOU could tell whether or not

something had been wi p ed down?

A	 Again, that would depend mostl y on the tYPe

of surface.

Things like small obJects would

be more likel y to be able to be clean without as much chance

of leaving the markings behind.

0	 But that does ha ppen on occasions?

00a251
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A	 It does.

MR, SEATON: All ri ght. That concludes

redirect.

MR. WOLFSON: Just a cou ple questions,

Judge.

THE COURT: Recross.

RECROSS—FXAMTNATION

BY MR, WOLFSON:

Q	 Are you aware, Mr. Moser, of how many

separate locations from inside the a partment latent

finger prints were recovered?

A	 Na, I'm not,

Q	 Would it be fair to SOY if a person wiped

down a table with a cloth or a ra g in a manner, such as what

I'm demonstratin g , a brushing manner, (indicating ), would it

be fair to say that this person, if he or she left their own

prints, they would be able to wipe off their prints as well

as any other prints that ma y have been on the same area

where they were wiping down?

A	 Yes.

(Whereupon, a sotto voce at
this time.)
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BY MR. WOLFSON:

Now you weren't at this crime scene, Mr.

Moser. We've alread y established that.

Would it be fair to say that

the crime scene anal yst who s pent eight hours at the crime

scene would be in the best position possible to determine

Whether there was any wip ing down at that crime scene?

A	 I would say so, Yes,

MR. WOLFSON; No further questions.

F H KILIEB REDIRECT EXAMINATION 

BY MR. SEATON:

0	 And that crime scene anal yst MOY come to a

situation where evidence of wi ping is nonexistent, even

thou gh -- even thou gh wiping occurred; is that correct?

A	 Yes, it would be possible.

MR, SEATON: Thank YOU. Nothing further.

THE COURT: Thank you, Mr. Moser,

THE WITNESS: Thank you, Your Honor,

THE COURT: EnJoy your retirement,

(Whereupon, the witness
was excused.)

THE COURT: All ri ght. We'll take our lunch

recess. We'll be g in again at 1:45.
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Remember: Op not converse

among y ourselves or with anyone else on an y subJect

connected with this trial;

Read, watch, listen tO anY

report or commentary on the trial by any medium of

information, including , without limitation, newspaPer,

television and radio; or

Form or ex p ress any op inion on

the trial until the matter is finally submitted to you.

Have a good lunch.

(Whereupon, a recess was hod in
the proceedings, at the
conclusion of which the
following was had:)

10025i
	4111111.110

RFNFF STIVAGGIO. CCR 122	 391-0379

AO 02467



1

2

5

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

64

Las Vegas, Nevada, Wednesday , Februar y 28, 1996

THE COURT: Counsel stipulate to the

presence of the Jury?

MR, SEATON: Yes.

MR. WOLFSON: Yes, Judge.

THE COURT: The State may coil its next

witness.

MR. HARMON: Jeff Welte,

THE CLERK: Remaining standing , Please, and

raise your ri g ht hand.

Whereupon,

J.EFFRFY WFITF

having been called as a witness by the Plaintiff and

having been first dul y sworn to tell the truth, the

whole truth and nothing but the truth, was examined

and testified as follows:

THE CLERK: Thank you.

Please be seated.

Would you state your name and

s pell it for the record, Please.

002255
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THE WITNESS: Jeffrey Welte; last name

W-e-l-t-e; J-e-t-f-r-e-y.

DIRECT EXAMTJATT ON

BY MR. HARMON:

Is it Officer Jeffrey Welte?

A	 Yes, it is.

Officer Welte, where are you employed?

A	 For the Las Vegas Metropolitan Police

Department.

How long have you worked with that

department?

A	 A little over five years.

I want to direct your attention to February

the 22nd, 1992.

On that date, did you have

occasion to res pond to a sho pp ing center in the 100 block of

South Rainbow Boulevard?

A	 Yes, T aid.

Is that in Las Vegas, Nevada?

A	 Yes, it is.

0	 What caused YOU to be sent, an Februar y the

22nd, 1992, to the area of 100 South Rainbow?

A	 It was a radio dis patch call.

00Z256
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Did you go there looking for a particular

car?

A	 Yes, I was.

Did you locate the car?

A	 Yes, I did.

What car did you discover?

A	 I believe it was a '92 Nissan 500N. It was

sort of a reddish maroon in color.

You've indicated that you believe it was a

92 red Nissan.

Did you p repare an officer's

report in connection with the si ghting of the vehicle on

that date?

A	 No, I did not. I only com p leted a vehicle

impound sheet.

Will reference to your vehicle impound sheet

assist you in refreshin g your memor y regarding the exact

descri ption of the vehicle?

A	 Yes, it would,

MR. SEATON: May he refer to his report,

Your Honor?

THE COURT: He may.

MR. HARMON:

0	 Officer Welte, I'm showin g you what is

002257
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identified as a Las Vegas Metro politan Police Department

impound record,

Is it your report, sir?

A	 Yes, it is.

By referring to the report, can you refresh

your memory regarding the exact descri ption of the motor

vehicle in question?

A	 Yes, It was an '88 Nissan 300U,

Did it have a license plate?

A	 Yes. It bore Nevada license p late 139 CUR.

About what time was it that you were

dispatched to the 100 South Rainbow address?

A	 Approximately 2200 hours, which is ten

o'clock, if YOU hove to use militar y time,

THE COURT: Ten p.m,?

THE WITNESS: Exactly.

MR. HARMON: May I again approaCh the

witness, Your Honor?

THE COURT: You may.

BY MR. HARMON:

Officer Waite, I'm showin g you two

photographs that have been morked as Exhibits 64 and 65.

Are you able to reco gnize the

automobile shown in the Pictures?

002255
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1 A	 Yes.

2 What car is it?

3 A	 It's the same vehicle that I im pounded, the

4 1988 300M.

5 The same vehicle you si ghted in the 100

6 block of South Rainbow Boulevard on February 22nd, 1992?

7 A	 Yes.

Where exactly was the car, which is shown in

9 Exhibits 64 and 65, when you saw it?

11 it was app roximately 30 yards west of a Carl's Junior, right

12 between an Albertson's g rocery store and the Carl's Junior.

15 0	 This was in the parking lat Of the shopping

14 center in that area?

15 A	 Yes,	 it was

16 Was the vehicle occupied when you saw it?

17 A	 No,	 it was not,

18 0	 You mentioned that YOU were involved in

19 Impoundin g the car,

20 What does that mean?

21 A	 What T do is when I recover a vehicle, 	 I

22 Till out a vehicle recovery sheet; and in this case, 	 to seal

23 something for latents,	 I would take a department

24 standardized sticker and initial it with MY name and badge

002259
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number and the event number, and I would seal the vehicle

doors and whatever could be opened.

Do you recall if you touched the vehicle

shown in Exhibits 64 and 65 that night?

A	 No, I did not.

And were you sensitive to the need to

p reserve the condition of the vehicle substantially as it

was when you found it?

A	 Yes.

O	 Is this document you referred to, to refresh

your memory regardin g the vehicle descri ption, the impound

report that was prepared by you?

A	 Yes.

Did a tow truck respond and was the vehicle

transported to some other location?

A	 Yes, it was.

O	 Do you know where it was taken?

A	 To the Metro Police crime lab.

Was that for the pur pose of having

additional examination conducted upon the car?

A	 Yes, it rms.

Were YOU involved personall y in any

Photogra phy work or fingerprintin g examination or search for

evidence inside the vehicle?

0 02263
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A	 NO, I mos not.

Was your sole task that of belng involved in -

impounding this 1988 red Nissan?

A	 Yes.

Did you accompany the vehicle from the

shopp ing center to the crime lob garage?

A	 No, I did not.

MR. HARMON: Thank YOU.

That concludes direct, Your

Honor.

THE COURT; Cross-examination,

MR. WOLFSON: Thank YOU, Judge,

CROSS-EXAMINATION

BY MR. WOLFSON:

Officer Welte, back in Februar y of 1992, how

long had you been a police officer with the Las Vegas

Metropolitan Police Department?

A	 Approximately one year

0	 When did you g raduate from the Academy?

A	 June of '91. They consider the hire dote

from the time you start the Academy.

Okay . From the time YOU g raduated the

Academy and was a working police officer, if i can use that

.	 00'4261.

RENEE SILVAGGIO, CCR 122	 391-0379

JA002474



71

	

1	 term --

	

2
	

A	 Sure,

	

3
	

0	 You've been so for about eight months; is

	

4
	

that right?

	

5
	

A	 That would be app roximatel y three months.

	

6
	

0	 When did YOU g raduate from the Academy?

	

7
	

A	 I'm sorry. I'm thinking -- I'm thinking out

	

8	 of field training. Yes.

You g raduated in about June of '92, and than

	

10	 you became a police officer; is that right?

	

11	 A	 Yes.

	12
	

And is there a period where you're o field

	

13
	

training officer?

	14
	

A	 Yes.

	

15
	

0	 And what does that mean?

	

16
	

A	 You are in training for, oh, approximately

	

17
	

three to four months; and then you're considered a rookie,

	

18
	

by all means, what the y coil them.

	

19
	

Okay , And what does an officer go through

	

20
	

as a field training officer?

	

21
	

A	 They teach you all the as pects of police

	

22
	

work, how to conduct vehicle sto ps, preliminary

	

23
	

investi gations, how to handle domestic disputes, things

	

24
	

along those lines,

0 2 6 2
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Is it true that YOU ride with another

officer normally?

A	 Yes.

0	 Do you ride with another officer or partner

during your entire period of field training?

A	 Until the last Phase of it, Yes.

All right. Would it be fair to say that you

had some training in the Academy in crime scene

Preservation?

A	 Yes.

4	 What is the reason for preservin g a crime

scene?

A	 Basically it's to keep anyone else from

coming in	 o preserve evidence to later be processed.

And did you learn crime scene preServation

techni ques in the Academy?

A	 Yes,

And is that something that you practice

regularly as a police officer?

A	 Yes, I do.

And back then, YOU ,did as well; is that

right?

A	 Yes,

I mean, YOU testified that you took certain

. 002263
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2	 1	 steps to p reserve this crime scene investigation, meaning

	

2	 the vehicle; is that right?

	

3	 A	 Yes.

	

4	 Q	 When YOU came upon the vehicle, what

6

7

8

9

10

11

12

13

14

	

15	 Yes,

16

Impound report?

A	 Yes, sir, it is.

002264
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information concerning this vehicle did you have?

A	 Well, um, I was dispatched by the dispatcher

over the radio, which gave the license Plate and the nature

of the crime that the vehicle was wanted for, which was a

felony crime.

0	 That all the information you had, is that it

was a felony crime?

A	 Related -- related to a homicide, I believe.

Oka y , Go ahead, Or that's it?

A	 Basically the information that I received,

17

18

19
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21
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24

0	 Okay. And you noted on your impound

report -- if it is your writing. I'm not sure.

I guess MY question is: On

Your re port, did you note that it had a hold p laced on it

for homicide?

A	 That's correct.

Is that your writing that appears on your

AO 02477
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Now, Knowin g that, when YOU came to this car

what did YOU do?

A	 Well, I walked U p , I looked inside -- the

window were ver y dark and it was dark outside. So with my

flashli ght, I looked inside the car, without touchin g the

exterior at 011, and I could not see the VIN number to

confirm the vehicle, but --

Q	 What is a TIN number?

A	 A YIN number is a vehicle identification

number, which is 17 numbers and di g its long that

differentiates cars from each other.

Okay.

A	 They're ver y unique.

And after you look with your flashlight,

could YOU see the VIN number?

A	 No, I could not.

What did you do next?

A	 Because of the license p late and -- I mean,

it was confirmed that the vehicle was outstanding . I then

took evidence seals and sealed the outside of the vehicle.

What type of evidence seal did you use?

A	 I believe that's the standardized Metro

Police, and I believe the y 're orange in color.

Not Yellow tape?

002?61
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A	 I believe theY're orange,

Okay .	 And did you literally Place these

Seals an the doors of the vehicle?

A	 Yes.

Is the purpose so that nobody con open the

doors and enter unless it's with police authorization and

supervision?

A	 Exactly,

Okay .	 And then you sim p ly called for a tow

3
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A	 Yes.

O	 You never touched the vehicle?

A	 No,	 I did not

O	 You never touched the outside or inside of

the vehicle; is that Yes --

A	 No	 No 	 I did not,

Okay.	 And the reason you did these things

HOS to preserve the integrity of this piece of evidence;

isn't that right?

A	 Yes.	 Yes,	 sir.

Okay .	 And you hod been a police officer at

this time for about ei ght months?

A	 Yes.

MR. WOLFSON: 	 No further questions,

10 truck towed that right?to come and the vehicle was	 MOW; is
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THE COURT:

MR.	 HARMON;

Redirect?

No further questions, Your

3

4

Honor,

THE COURT: Thank YOU, Officer Welte.

5 You ore excused.

THE WITNESS: Thank you

7 (Whereu pon, the nitness
was excused.)

MR. HARMON: Debra McCracken.

THE CLERK; Remain standing, p lease, and

raise your ri ght hand,

Whereupon,

having been called as o witness by the Plaintiff and

having been first dul y sworn to tell the truth, the

whole truth and nothing but the truth, was examined

and testified as follows:

THE CLERK: Munk You,

Please be seated.

Would YOU state your name and

s pell it for the record.

THE WITNESS: Debra McCracken;

M-c-C-r-a-c-k-e-n, D-e-b-r-a,

002267
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BY MR. HARMON:

Is it Miss or Mrs, McCracken?

A	 It's Miss.

Miss McCracken, what is your business or

occupation?

A	 I'm a criminal scene anal yst, supervisor,

with the Las Vegas Metro politan Police Department.

How lon g have you worked with the Las Vegas

Metropolitan Police Department?

A	 Approximately 13 years.

How long assigned to the crime lab?

A	 Approximately 10.

Were you emp loyed as a crime scene analyst

on March the 1st, 1992?

A	 Yes I was,

On that day , did You have occasion to

respond to the address of 709 Storm Crest Circle in Las

Vegas?

A	 Yes, I did,

Do You remember about what time it was?

A	 It was app roximatel y five a.m.

Had you been requested by someone else in

the department to respond to that location?
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	1	 A	 Yes, Detective Scholl from homicide.

	

2
	

Did YOU locate a particular vehicle in the

	

3
	

area of 709 Storm crest Circle on March the 1st, 1992?

	

4
	

A	 Yes. I was instructed to meet him at that

location regarding a vehicle.

	

6	 0	 Did Detective Scholl, at the location, point

	

7	 out a particular vehicle?

	

8	 A	 Yes, he did,

	

9	 0	 What is the descri ption of the car?

	

10	 A	 May I refer to MY notes?

	

11	 0	 Will that assist YOU in refreshin g YOUr

	12	 memory?

	

13	 A	 Yes.

	

14	 MR. HARMON: Ma y she do so, Your Honor?

	

15	 THE COURT: Yes.

	

16	 THE WITNESS: The vehicle at 709 Storm Crest

	

17	 was a 77 Datsun 2802 that hod no license p late on it,

	

18	 BY MR. HARMON:

19
	

Where was it located in relation to 709

	

20	 Storm Crest Circle?

21
	

A	 It was parked in front of the residence.

22
	

Did you examine this vehicle for evidence

23	 that might be pertinent to the case Detective Scholl was

24	 investigating?

05:0
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A	 I worked at the direction of Detective

Scholl. He had instructed me to photog raph it and explained

where on item was in that vehicle to me.

Did you take photographs?

A	 Yes,

MR. HARMON: May I approach the witness,

Your Honor?

THE COURT: Yes,

BY MR. HARMON:

Analyst McCracken, I'm showing you proposed

Exhibits 76 and 77,

Will you examine the pictures

and tell us if YOU reco gnize what is shown in them.

A Yes, Number 76 of State's proposed exhibit

is a photograph of the particular vehicle parked in front of

the residence.

Is that the exact location where you

observed the Datsun to be parked that mornin g , March the

1st, 1992?

A	 That's the location it was when I arrived

there, Yes.

Is proposed Exhibit 76 a true and accurate

rep resentation of the vehicle and its location as of March

the lst, 1992?
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A	 Yes.

Now, you've indicated that Detective Scholl

directed your attention to a particular item that he wanted

you to focus upon,

A	 That's correct.

0	 Is that areaS of the vehicle shown in

proposed Exhibit 77?

A	 Yes, it is.

0	 What is shown in Proposed 77?

A	 It's the hatchback area of the vehicle and

there is o brown sort of travel bog,

Is p roposed 77 a photograph taken by you at

that location on March the 1st, 1992?

A	 Yes, it is

0	 Is it a true and accurate representation of

the hatchback area and of the brown colored bog , as You

observed it that morning , March the 1st, 1992?

A	 The particular photograph, Yes; it's after

the item has been set up to photo g raph it closer.

You're referring , by the item, to the brown

bag?

A	 That's correct.

0	 Where was the brown bo g when YOU originallY

- D-92 2 71
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A	 It was under the tire cover of the

hatchback.

0	 But inside the Dotsun shown in proposed

Exhibit 76?

A	 Correct.

0	 Was the bn g open or closed at the time you

SOW it in its orig inal location?

A	 In its ori g inal location, I believe it was

ly ing down flat, I do not recall if it was open or closed.

In any event, are you telling us that the

brown bog hod been moved to make it visible at the time the

Photo g raph, which is proposed 77, was taken?

A	 That's correct.

Is 77 accurate in terms of de p icting the bag

and its location at the time it was moved to where it would

become more visible in the picture?

A	 Yes.

MR. HARMON: Your Honor, the State offers

Pro posed Exhibits 76 and 77,

MR, WOLFSON: No obJection,

THE COURT: The y will be admitted,

MR. HARMON: Thank you.

(Whereupon, Stote's Exhibits
76 and 77 were admitted into
evidence.)
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BY R. HARMON:

0	 Analyst McCracken, did you im pound as

evidence the brown colored bag?

A	 Yes, 1 did.

MR.	 MON: May I again ap proach the

witness, Your Honor?

THE COURT: Yes.

BY MR * HARMON:

I'm showin g YOU a large evidence bog, which

has been marked as proPosed Exhibit 92.

Just focusing on the bag for

the time being , are you able to identify writing on the 400?

A	 Yes, I am.

0	 Whose writin g is it?

A	 That's my writing.

Can you tell b y looking at the outside of

the bag if you hove indicated, in your writing, that a

Particular item was p laced inside?

A	 Yes,

What did you put inside?

A	 A brown shoulder bag containing

miscellaneous papers, p ictures, address books, toiletries,

at cetera,

O	 Proposed 92 has already been o pened; is that

002273
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4	 1	 correct?

2	 A	 Yes.

3
	

0	 Will you remove the contents now from the

4	 bag?

5

6

7

8

9

10	 92-A?

11

12

13

14

15

16

17	 A	 It appears to be,

18	 Q	 And this does appear to be the brown bag

19	 that you recovered from inside the gray Datsun de p icted in

20	 Exhibit 76 and 77, the photographs?

21	 A	 Yes.

22	 0	 Did you, at any time that morning , or in

23	 connection with your imp ounding p rocedure, examine the

24	 contents of the bag?

- 002274
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RFNEF STLVAGGIO, CCR 122	 391-0579

A	 (Complies,)

For the record, have YOU removed a brown

colored bog , which has been marked as proposed 92-A?

A	 Yes.

0	 Are you able to identify p roposed Exhibit

A	 This appears to be the bag that was in the

Photog raph that I impounded from the vehicle.

0	 Just in terms of the outside of the bog,

does it, exce p t for the court markings, appear to be in

substantially the some condition now as it was on the date

You impounded it. March the 1st, 1932?
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A	 Yes. The bag was opened and -- obviously,

to list the items in there, I would have had to have looked

Inside of the bag.

0	 Describing them generally, what was inside

the bag at the time YOU impounded it?

A	 Ma I refer to my notes?

0	 Will that assist you in bein g accurate in

res ponding to the Question?

A	 Yes,

MR. HARMON: May she refer to her notes,

Your Honor?

THE COURT: She MOY refer to her notes,

THE WITNESS: Just miscellaneous toiletries

and personal items, as I have mentioned, the phone books and

things that were listed on the bog.

By MR. HARMON:

0	 Did you identify them item by item?

A	 No, I did not.

You simp l y characterized generall y what was

inside of the bug?

A	 Yes.

Will YOU o pen the bag now, which is marked

as p rop osed Exhibit 92-A.

A	 (Complies.)

• 002275
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Will you remove the contents, please.

You will discover that items

have been seg regated in to two se parate bags.

For the record, have you

5 removed two separate p lastic bags and then three containers

6 outside of the bags, which have been marked as proposed

7 Exhibits 92-A-5, 92-A-10 and 92 A 13?

8 A	 Yes,

9 0	 If you will set the bug down, please.

10 A	 (Complies,)

11 MR.	 HARMON:	 Your Honor,	 T need the

12 assistance of the clerk with this particular bag.	 It's been

13 some time since we referred to these items.

14 Did we mark this bog

15 collectively?

16 THE CLERK:	 Yes.

17 MR,	 HARMON:	 What is that number, please?

18 THE CLERK:	 That's 92-B,

19 MR,	 HARMON:	 Thank YOU,

20 MR. HARMON:	 And in the other ba g ,	 it was

21 92-A-1 through --

22 THE CLERK:	 19,

23 MR.	 HARMON	 19.

24

JA002489



. 002277

85 -

BY MR. HARMON:

0 I want you to examine the bo g which I have

in my hand, which has been marked collectivel y as Proposed

Exhibit 92-B, and also generally the contents of the other

ba g , to include the three items which are outside of the

ba g , which have been marked res pectivel y 92-A-1 through

92-A-19.

Will you then tell us it these

are consistent with the items contained inside the brown

carry ing ba g , Proposed Exhibit 92-A, which YOU observed on

March the 1st1 1992?

A	 (Complies.)

The items that 1 have reviewed

appear consistent with the general type of items that

recall bein g in that bag , and upon reviewing photographs,

remember seein g numerous ones. I obviously do not recall

each and every item individually, but this appears to be the

contents of the bee.

When YOU p laced the brown carry ing bag,

which is marked in this courtroom as p roposed Exhibit 92-A,

Into the bog , Proposed 92, did you seal the bog?

A	 Yes.

Did YOU, Prior to p lacing the bag into --

the carry in g bag into the Pa per bag , remove any of the
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contents which you had discovered to be inside the carryin g .

bag when it was inside the Datsun?

A	 When it was inside of the Dotson?

Did you remove any of the items or were they

all still in the beg when YOU p laced the carry ing bag into

the paper bag , proposed 92?

A	 I had removed items from the ba g at the

crime lab and photographed the contents and replaced them

back in the bag Prior to actuall y putting it in the evidence

bag and sealing it.

Q	 So may we conclude that after your

Photograp hy work, when YOU once placed the carrying bag

inside the evidence bog , were all the orig inal contents at

that point inside the bag?

A	 Yes,

Did You change the appearance or condition

of any of the items?

A	 No, I did not.

O	 Did you attempt to process the carr y ing bag,

Pro posed Exhibit 92-A, for the p resence of latent prints?

A	 No, I did not.

O	 You were not instructed to do that by

Detective Scholl?

A	 No.
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Did you attem pt to Process anY of the

2

3

4

5

6

7

8

9

10

11

12

13

14	 May NO p lace the items back

15	 inside the bag now, please?

16	 A	 (Complies.)

17	 Q	 Analyst McCracken, were YOU involved in any

18

contents of the carr y ing bag for latent Prints?

A	 No. I did not.

Does it appear, except for the court

markings, that all of the items which now make u p the

contents of p roposed 92-A, the carry ing bag and they've

been marked 92-A-1 through -19, and 92-B, which would be the

bag to your left, do all of those items, except the court

markings, appear to be in substantiall y the some condition

as the y would have been when you first impounded the bag and

were involved in your photog raph y work?

A	 Yes, they do.

0	 Thank you.

19

20

21

22

25

24

type of subsequent examination of the contents of the brown

carry ing bag , p roposed Exhibit 92-A1 after March the 1st,

1992 in connection with recover y and impoundin g of the bag?

A	 No, I had no further involvement with it.

0	 Did you, however, on that same date, March

the 1st, 1992, have occasion, at the Metro politan Police

Department crime lob garage, to examine and photog raph a

JAC) 02492



1986 Isuzu pickup truck?

A	 Yes, I did,

Do you recall what time it was approximately

that you examined that vehicle?

A	 I believe that was app roximately seven a.m..

Did YOU take photog raphs of the vehicle?

A	 Yes.

What was your reason for photo graphing and

examining the truck?

A	 That, again, was at the direction of

Detective Scholl. He came to the criminalistics bureau and

Instructed me to photograph the Particular truck.

Did YOU know at that time what the relevance

might be of this particular vehicle?

A	 No, I did not

You simp ly followed the lend of the homicide

detective?

A	 That's correct,

MR. HARMON; Your Honor, may I again

app roach the witness?

THE COURT; You may,

(Whereu pon, a sotto voce at
this time.)

.  _002289
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BY	 R.	 HARMON:

I'm showing you Proposed Exhibits 68, 69 and

70,

Are you oble to identif y those

Photographs?

A	 Yes.	 68 is a photogra ph of the '86 Isuzu

truck as it apPeared in the garage that morning,

a
	

Proposed Exhibit 69 is a

9 general photog raph of the front seat of the vehicle, showing

10 numerous items,

11 Proposed Exhibit 70 is o

12 Photograph, again, of the front seat, after some of the

13 items that were p iled in there hod been moved,

14 4	 Do each of these photog raphs truly and

15 accurately show both contents of the 1986 Isuzu pickup truck

16 and the exterior of that vehicle?

17 A	 Yes,	 they do,

18

19

As the items appeared on March the 1st,

20 A	 Correct,

21 MR.	 HARMON:	 Your Honor,	 the State offers

22 Pro posed Exhibits 68 through 70.

23 MR, DUNLEAVY:	 No objection, Your Honor.

24 THE COURT:	 They will be admitted.

00a281
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MR, HARMON: Thank you.

	

2	 (Whereupon, State's Exhibits
68, 69 and 70 were admitted

	

3	 into evidence.)

	

4	 BY MR. HARMON

	

5	 Q	 In addition to the Photog raphY Work, Analyst

	

6	 McCracken, did you recover certain items which were found

	

7	 inside the /suzu p ickup truck?

8

9

10

11

12

13

	

14	 Y MR. HARMON:

	

15	 Q	 I'm showing you on evidence envelo pe marked

	

16	 as p roposed Exhibit 91.

17

18

19

20

	

21	 tell us whether you Placed a particular item inside it?

A	 Yes.

What did you put inside?

A	 Oakley brand sun g lasses with blue, gray and

A	 Yes, I diCL

Did that include a pair of sunglasses?

A	 Yes,

MR. HARMON: Ma y I agOin app roach the

witness, Your Honor?

THE COURT: You may.

Are you able to identify it?

A	 Yes, 1 am. This is an envelo pe that I

filled out.

Are you able, by examining the envelope, to

22

23

24
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1

2

3

white frames,

The evidence envelo pe, marked as proposed

91, has already been opened;	 is that correct?

A	 That's correct.

5 0	 Will YOU remove the contents now?

6 A	 (Complies,)

7 To the contents appear to be a ziploc

8 plastic boggle with a pair of sunglasses inside?

9 A	 Yes.

10 0	 And has this item been marked as proposed

11 Exhibit 91-A?

12 A	 Yes.

13 0	 Are you able to identif y the bag and its

14 contents?

15 A	 Yes,	 I am.

16 0	 What is the basis of your identification?

17 A	 1r have MY initials and personnel number on

18 here.	 I have the date and event number, which would be a

19 report number.	 And I have a number six for item number six

20 of my total impound.

21 0	 Regarding the sun g lasses, do the y appear to

22 be in substantially the same condition now as they were on

23 the dote that you recovered them?

24 A	 Yes, they do.
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Was that date March the 1st, 1992?

A	 Yes.

Was it at about seven o'clock a.m. at the

crime lab garage?

A	 Yes, app roximately seven a.m.

0	 Are you able to tell us where inside the

Isuzu p ickup truck, which is shown in the photographs 68

through 70, it was that you found the Oakley sunglasses?

A	 The passenger's front floor area.

MR. HARMON: Thank you.

Your Honor, the State offers

p roposed Exhibits 91 and 91-A.

MR, WOLFSON: No objection.

THE COURT: They will be admitted.

(Whereupon, State's Exhibits
91 and 91-A were admitted
into evidence.)

BY MR. HARMON:

Did you also find a document inside the

Isuzu pickup truck, without describin g further or

characterizing the document, which bore the name of a

particular person?

A	 Yes.

0	 What was the name?

A	 Michael -- I believe it's Damon,

002284
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D-a-m-o-n	 RiPPC,

0	 Where was the document which bore the name

Michael Damon RiPpo?

A	 On the front floor area of the truck.

In addition to the Oakley sun glasses, did

you also recover certain cords that were inside the Isuzu

p ickup truck?

A	 Yes, I did.

0	 At whose direction were they recovered?

A	 At Detective Scholl's direction.

What types of material did you recover?

A	 Um, wire -- like s peaker wiring type wire.

I'm not an electrician. Copper type wiring that has a

PlaStic Cover on it; there were various colors; just long

pieces of wire.

Were these lon g Pieces of cords or wire

attached to an y particular appliance or were they loose?

A One item had a transformer p lug with a wire

and a socket on it. There was a headset with common wiring

with a block Pacific cover.

Regarding an y of the wire You impounded, and

also thereof, the Oakle y sunglasses, now in evidence as

91-A, did YOU p rocess any of those items for the presence of

latent prints?

0 02 285

RENFF SILVA6GIO, CCR 122	 391-0379

I

2

3

5

6

7

8

9

10

11

12

15

14

15

16

17

18

19

20

21

22

23

24

JA002498



1. A	 No,	 I did not.

2 Once you impounded the items you have

3 referred to, which you found inside the Isuzu pickup truck,

4 were you involved in the p rocessing of those items

5 subsequently after impoundment?

6 A	 No.

MR. HARMON:	 Your Honor,	 that concludes

8 direct.

9 THE COURT:	 Cross-examination.

10 MR. WOLFSON:	 Thank you

11

12 onss-Fammum
13 BY MR.	 WOLFSON:

14 U	 ood afternoon.

15 A	 HI.

16 U	 The 1986 Isuzu vehicle1 which the prosecutor

17 had asked YOU a number of questions about, did you determine

18 who the re gistered owner of that vehicle was?

19 A	 No,	 I did not.

20 0	 Referencing the wire that the prosecutor

21 asked you about,	 isn't it true that YOU described that wire

22 as copper wire in your evidence im pound report?

23 A	 I be- -- two of them,	 I believe, or three

24 rather.

0 2 8
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There are actuall y introduced, are there

not?

A	 Capper wiring.

Sorry?

A	 l*m sorry.

Specifically, package number two, item

number two, YOU C011 it a copper wire; item four, you

described it as a co pper wire; and item number five, you

describe it as co pper, do YOU not?

A	 Yes.

o	 And item number, as indicated in your

report, that is the electrical transformer p lug with wire

and socket; is that correct?

A	 Yes.

4	 Did you bring those with yOU today?

A	 No T did not

Okay , Did the p rosecutor as you to bring

those thing s UP to him?

A	 No.

believe you testified that, to your

knowled ge --

MR. WOLFSON: For give me for a moment,

Judge.
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BY MR. WOLFSON:

-- to your knowled ge, none of the contents

of the brown ba g -- and I know that we've got them in

se parate bags -- but oil of the thin gs'that have been

dis played to you that come from the brown bag that are

culled contents, none of them were submitted for

fingerprints; is that right?

A	 I don't believe so.

And, to your knowledge, none of them were.

A	 To my knowledge, no.

And the same question for the brown bog : It

was not, to your knowledge, submitted for fingerprints, was

it?

A	 No.

When you res ponded to these locations,

first, the location on Storm Crest Circle, and then the

location where you recovered the 1986 Isuzu vehicle, did you

work under the direction of Detective Scholl?

A	 Yes,

o	 And what is his first name?

A	 Steve.

Had YOU ever worked under Detective Steve

Scholl's direction,before?

A	 I had worked with him before, yes,

002288

JA002501



1

2

5

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

71

22

23

24

All right. When a crime scene analyst

res ponds to o crime scene, does one onl y do so at the

request of a homicide detective?

A	 Yes,

0	 And if the homicide detective is at the

scene, do YOU often work at the direction of the homicide

detective?

A	 In general, we are there workin g with the

homicide detective; um, yes, we can be directed to do

particular thin gs by the homicide detective, correct.

I'm not sure I know exactly

what YOU ore asking.

0	 Well, we're going to clarify right now.

A	 Okay.

0	 Would it be fair to say that you have Your

own role in a crime scene investi gation, as does the

homicide investi gator, and that sometimes he will instruct

you to do thing s, and other times, you will go about your

job independent of what he instructs YOU to do?

A	 That's correct,

0	 Okay. In this case, though, you responded

where the 1986 Isuzu vehicle was at the direction of

Detective Scholl, did You not?

A	 Correct.
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Are y ou a police officer?

A	 Na.

But it would be fair to say that a crime

scene analyst, who is not a police officer, must hove a

working relationshi p with the homicide detective in order to

conduct a Pro per investigation,

A	 Yes,

0	 Are you saying that Detective Scholl didn't

instruct YOU to p rocess those items, the bag and its

contents, for prints or it KOS your decision on your own not

to do so?

A	 No. In this particular case, I had no

knowledge basically of the actual crime scene or what may or

may not be pertinent.

When I'm working a particular

scene, I, obviously, as you hove said, know what may or may

not need to be done on a crime scene and I do work

indep endently quite frequentl y and make those decisions,

In this Particular case, I was

working at his direction because I did have no real direct

knowledge of the actual crime scene and I was not requested

to p rocess these for fingerprints,

0	 So,it was Detective Scholl's decision then

whether to instruct YOU or not to process the bog and its
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contents for fingerprints?

A	 Yes.

And he didn't instruct you to do so?

A	 No.

Do YOU hove previous experience at

Processing crime scenes and items for latent fingerprints?

A	 Yes.

Are YOU a latent fingerprint gatherer?

A	 Yes.

Do you have experience at p rocessing crime

scenes for latent fingerprints?

A	 Yes, T do,

Would it be fair to say that YOU have no

knowledge whatsoever of who put what in to that brown bag,

State's Exhibit 92 -- T believe it's 92-A -- and when they

Put the contents in it; isn't that right?

A	 Yes, that would be an accurate statement.

MR. WOLFSON; Miss Clerk, the recent

Photo g raphs showing the brown bag in the trunk of the car,

Please.

BY MR. WOLFSON;

I don't believe Mr. Harmon asked you: Is it

Mis s or Mrs.?

A	 Actually it's Ms.
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0	 Ms. McCracken.

A	 One of those career things.

0	 Oh, I have 0 Wife with one of those career

thin gs, I know what you are talkin g about.

Let me show you State's

Exhibits 76 and 77. These are photo g raphs of the vehicle

Itself, as well as the trunk area where YOU retrieved the

bag from; is that right?

A	 Correct.

o	 Okay. Now, the picture that shows the

vehicle itself shows the trunk to be in a closed Position,

does it not?

A	 Yes.

0	 And the other photo g raph shows the trunk to

be in an open position; is that right?

A	 That's correct.

The brown bag that YOM have taken a

photog raph of is dep icted in the trunk with the trunk open;

Is that right?

A	 That's correct,

0	 Who o p ened the trunk?

A	 1 do not recoil specificall y who physically

opened the trunk. .

0	 Was the trunk open or shut when YOU came

002292
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upon the vehicle?

A	 It was closed when I arrived.

0	 Would it be fair to say then that either you

or Detective Scholl opened the vehicle -- opened the trunk,

I mean?

A	 Or it may have been someone at the -- at the

residence. I'm not sure at this point.

0	 Was the owner of the vehicle there?

A	 I do not recall.

0	 This is four years cm, so --

A	 Yes.

-- so your memory may not be that good.

In ony event, why did you take

photographs?

A	 Why did I take photographs?

Yes,

A	 Its standard Procedure to photograph

evidence prior to its recovery.

0	 Why?

A	 To depict it as you found it, or if you are

recovering it or to show close UP views; basically so the

jury can see basicall y the condition, when I, for exomole,

arrived or anything that I WY do in between to alter or

chang e the condition of something.
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0	 Why is that important?

A	 Why is that important?

It's another means of

documenting location or scenes. Obviousl y we can't bring it

all back in to court and these Peo ple obviousl y were not

there on that day and time, so we have to have some sort of

photog raphic documentation,

Okay. Would it be fair to scot YOU placed

the brown bag and its contents into the evidence envelope

after you took the photographs?

A	 Yes,

o	 Okay, And you placed 92-A and its contents

into this brown evidence ba g , which is marked State's

Exhibit 92, did you not?

A	 Yes,

Okay. And did you write on that evidence

9

A	 Yes, I did.

0	 Is that your writing that appears on the

evidence bag?

A	 Yes,

0	 Where did you get that evidence ba g from?

A	 We.hnve them available at the crime lab.

O	 Okay. Did you p ick Up the brown bag and its
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1	 contents and ph ysically put it in the brown enveloPe that Is

	

2	 marked State's Exhibit 927 Did YOU handle the items and

	

3	 place them in the brown bag?

	

4	 A	 Yes.

After you did that what did you then do

	

6	 with the brown bag?

	

7	 A	 It was submitted to the evidence vault.

	

8	 Q	 Well, didn't YOU do something right after

	

9	 you p laced the items inside?

	

10	 A	 You mean, seal the bag? Yes.

	

11	 Q	 Why did you seal it?

	

12	 A	 To insure that what 1 p lace in the ba g is

	

13	 not tampered with; therefore, you p lace seals on it and

	

14	 markings indicating that it has been sealed.

	

15	 Q	 Why is that important?

	

16	 A	 Its important to insure the integ rity of

	

17	 the evidence, so it's not been tam pered with.

	

18	 0	 Did you take stePs to insure the integrity

	

19	 of those p ieces or evidence, referrin g to the shoulder bag

	

20	 and its contents?

	

21
	

A	 I p laced them in the evidence ba g and sealed

	

22
	

the bag.

	

23
	

0	 So what would your 'answer be?

	

24
	

A	 Yes.

0 02 29 5
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To your knowledge, was Detective Scholl the

lead homicide detective in this case?

A	 I have no idea.

MR. WOLFSON: Court's indulgence.

(Whereupon, o sotto voce at
this time,)

MR, WOLFSON: That concludes my

cross-examination.

Thank you.

THE COURT: Redirect.

MR, HARMON: That concludes the examination,

Your Honor.

THE COURT: Thank You, Miss McCracken.

You are excused,

(Whereupon, the witness
was excused.)

MR. SEATON: Linda Errichetto.

MR. WOLFSON: Counsel approach the bench?

THE COURT: Yes.

(Whereupon, an off-the-record
discussion was had.)

THE COURT: Al]. ri ght. Were going to take

a short recess.

Remember: Don't converse among
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Yourselves or with anyone else on an y subJect connected with

the trial;

Read. watch, listen to any

report or commentary on this trial by any medium of

information, including, without limitation, television2

news pa pers or radio; or

Form or ex press any opinion on

this case until it is finall y submitted to you.

THE REPORTER: How lon g , Judge?

THE COURT; Short; 10. 15 minutes.

(Whereupon, a recess was had in
the p roceedings, at the
conclusion of which the
following was had:)

THE COURT; Counsel sti pulate to the

Presence of the Jury?

MR, SEATON: Yes, Judge.

MR, DUNLEAYY: Yes.

THE CLERK: Will you stand, please, and

raise your right hand,

Whereupon,

OR297
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	  1 nri,

	1
	

1INDA FRRILHEITD

	

2
	

havin g been called as a witness by the Plaintiff and

	

3
	

having been first dul y sworn to tell the truth, the

	

4
	

whole truth and nothin g but the truth was examined

	

5
	

and testified as follows:

	

6
	

THE CLERK: Thank you.

	

7
	

Please be seated.

	

8
	

Will you state your name and

	

9	 spell it for the record.

	

10	 THE WITNESS: Certainl y . MY name is Linda

	

11	 Errichetto.: E-r-r-i-c-h-e-t-t-o

	

12	 THE CLERK: Thank you.

13

	

14
	

z

	15
	

Y MR. SEATON:

	

16
	

0	 Miss Errichetto, how are YOU employed?

	

17
	

A	 Currently, I'm the director of laboratory

	

18
	

services Tor the Las Vegas Metro politan Police Deportment

	

19
	

forensic laboratory.

	

20
	

0	 And tell us a little bit about that.

	

21
	

What is the forensic

	

22	 laboratory?

	

23	 A	 The forensic laboratorY is a part of the

	

24	 criminaUstics bureau of the Las Vegas Metropolitan Police

- 002298
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I	 Department.

	

2	 We're responsible for the

	

3	 analysis of various types of phy sical evidence that are

	

4	 submitted to the laboratory, We a pply science backgrounds

	

5	 in the anal ysis that we perform and we analyze a variety of

	

6	 substances. This could be thin gs like blood, blood alcohols

	

7	 in D.0,I, cases, controlled substances, for the presence of

	

8	 drugs, We anal yze hairs, fibers, soil samples, arson cases,

	

3	 a number of different items that can be considered physical

	10	 evidence in criminal matters.

	

11	 Q	 Are crime scene analysts Cabrales and Norman

	

12	 Part of that -- and McCracken, are the y part of that unit?

	

13	 A	 They're not Part of the forensic laboratory;

	

14	 however, the y are part of the criminalistics bureau.

	

15	 Q	 All right. And Dan Connell, where does he

	

16	 fit in to that?

	

17	 A	 Well, he's retired now and workin g part

	

18	 time --

	

19	 Yes

	

20
	

A	 -- for the criminalistic bureau, but it was

	

21	 assigned to the criminalistics bureau, as o pposed to the

	

22	 forensic lab.

	

23	 And the forensic laboratory is

	

24	 made UP of peop le who have science degrees; you have to have
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1	 a background in science, a science deg ree, to be a member of

2	 the laboratory, to be on staff at the lab.

3	 0	 And is that the lob which has been

4	 responsible for examinin g the evidence in this particular

5	 case?

6	 A	 Yes, various members of the laborator y have

been.

And have you been a part of that team?

A	 Yes, sir, I have.

0	 To what extent? What have you done?

A	 At the time when I analyzed this evidence, I

Has not the director of the laborator y . At the time, I Was

a bench chemist or a criminalist. I was assigned to

serology.

Serology is the analysis and

Identification of biological fluids, Th is bon be things

like blood -- blood would be the most common -- blood,

semen, occosionally ' things like urine, feces, saliva, those

type of substances.

Does it also fall under your ex pertise, the

hair analysis that You s poke of earlier?

A	 Yes, occasionally , it does.

0	 What is serologist -- or what is serology?

Would YOU tell the jury a little bit about that?
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A	 Serology is the anal y sis and the

Identification of biolo gical fluids, those that I just

mentioned: Blood, saliva, semen, occasionally urine,

occasionall y fecal material.

0	 Are you a serologist?

A	 I an a serologist, yes,

0	 All right.

A	 I was a serolo gist. I'm now the lab

director. I'm not actuall y doing bench work right now, but

I did at the time of the analysis that I performed,

Could you tell us how you came about

obtaining your qualifications to testify as a serologist?

A	 I hove a Bachelor of Arts degree in

chemistry from Tyle College in Greenville, Pennsylvania,

I hove a Master of Science

degree in forensic chemistr y from the University of

Pittsburgh in Pittsbur gh, Pennsylvania,

Durin g MY stint at the

Universit y of Pittsburgh. I was involved in some research

that resulted in a publication In the Journal of Forensic

Sciences in relation to blood t yp ing , anal yzing blood stains

for the presence of drugs.

After I became emplo yed with

the p olice department, I received different types of
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training. I received vocational or on-the-Job trainin g , and

I've also gone to a number of different schools since I've

been emp loyed with the police department.

I received p roboblY about 320

hours of training in the analysis and identification of

biological fluids, and that would be those that I spoke of

earlier.

I have also attended classes in

a technique known as isaelectric focusin g , g iven by

Anal ytical Genetic Testing Services in Denver, Colorado.

This also was in regards to the anal ysis of blood evidence,

I have attended a two week

semen identification course, g iven by the Serological

Research Institute in Emeryville, California,

I hove testified in the

istrict courts of Clark Count y and NYe County, I've

testified in the Justice courts of Beatt y , of Los Vegas

Township. I've testified in the municipal courts of

Henderson, Boulder City, Los Ve gas, I've testified in the

United States federal court system ond also in the Court of

the Adjutant General's Office at Nellis Air Force Base,

Probably over -- p robabl y about 300 times now in the 13 and

o half years that I've been emp loyed by the police

department,
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1 0	 And when you have so testified, have you

2 been qualified as on exp ert in the field of serologY?

3 A	 Yes,	 sir.	 I've been qualified as an expert

4 in a variety of fields, so not all 300 times were just in

serology.

I've done a number of different

analyses in the laboratory. I've done blood alcohols,

controlled substances, serol- -- serolo gy , trace evidence,

	

9	 like in association with hairs, So I've testified in those

	

10	 300 times a number of times under each one of those

	

11	 different disciplines.

	

12	 Q	 Within the context •f this case, did you

	

13	 receive certain evidence to examine that was presented to

	

14	 L You by crime scene analyst Connell that he had retrieved

	

15	 from the autoesies of Denise Lizzi and Lauri Jacobson on

	

16	 February the 20th, 1992?

	

17	 A	 T. received evidence that was --

	

18	 MR. WOLFSON: Excuse me, Judge.

	

19	 I must inter pose an objection.

	

20	 I believe  the witness is readin g from something and I think

	

21	 it should be identified if she's doin g so.

	

22	 BY MR. SEATON:

	

23	 0	 Are you reading from something?

	

24	 A	 Yes, sir. I was lookin g at a formal
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laboratory re port of analysis of examination that I would

have comPleted followin g MY analysis of the evidence,

Do you need to refresh your memory bY

lookin g at that particular document?

A	 I not only need to refresh my memor y with

this document, sir, I need to refresh my memory with the

various handwritten notes that I also hove in m y possession

today.

MR. SFATON: Judge, when it becomes

necessary, MO she do that?

THE COURT I Yes, she may

BY MR. SEATON:

Could YOU tell us if the evidence that you

examined was presented to you by Dan Connell from the

auto psies conducted on Februar y the 20th -- I'm sorry,

February the 21st, 1992. on two female individuals by the

name of Denise Lizzi and Lauri Jacobson?

A	 I received two, what I refer to as sexual

assault kits. that were collected on 2/21 of '92, both by

Connell; one containing samp les from Lauri Jacobson, one

containing sam p les from Denise Lizzi.

All ri ght. And did you also receive

fingernail scra p ings through Mr. Connell?

A	 I received fingernail scrap ings later en,
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2

3

4

6

kit -- the purpose of a sexual assault kit is to collect

evidence that -- in an app ropriate fashion to determine if

there was any sexual contact or anything that would lead you

to believe that there was some sexual contact with the

victims. These can be both live victims and also from

deceased victims.

following my analysis of the first two items, which were the

two sexual assault kits.

Let's do the sexual assault kits first.

What was your purpose in

looking in the sexual assault kits and doing examinations

thereupon?

	

7	 1	 A	 The purpose of lookin g at a sexual assault

8

9

10

11

12

/5

	

14	 In this case I was looking

	

15	 through a number of items under each one of the sexual

	

16	 assault kits to identify or note the presence of an y seminal

	

17	 material.

	

18	 And did you find any seminal material?

	

19	 A	 No, sir. I looked at a number of items and

I identified semen in neither of the items, the sexual

assault from Lauri Jacobson, nor the sexual assault kit from

Denise Lizzi.

And so insofar as semen is concerned, there

was no evidence of an y sexual assault in this particular
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case on either victim; is that correct?

A	 There was no evidence of sexual activit y on

either victim,

0	 All right. Was there anything else within

these sexual assault kits to suggest to you any evidence of

sexual activity?

A	 There were a number items which I examined,

none of which had any semen associated with them.

0	 So was your ultimate conclusion then that

there was no evidence of sexual activit y an the Part of

either Lauri Jacobson or Denise Lizzi?

A	 There was no evidence of seminal fluid of

any type.

The fingernail scrapings that you got at a

later time from Dan Connell, did You -- did YOU have an

opportunity -- were there ten each fin gernail scrapings?

A	 There were two separate packages, each

containing vials, plastic vials; each contained ten separate

vials; and I received those from the Las Ve gas Metropolitan

Police Deportment evidence vault subse quent to MY analysis

of the sexual assault kits.

0	 And then did YOU anal y ze those fingernail

scrapings and sticks?

A	 Yes, sir, I did.
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