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This is *a appeal f.4cm an order of the dirL-ict court

ily dismissing . appellant's proper pe=son gatitiott gar

a -conviction relief. Our review of the recard an appeal.

reveals a jurisdictional detect. SpecificaAly. we at that

the district court entered its order denying appeilant's

petition an such 17, 1947. and that eppellant had thirty days

.fram that date within which to file his natio* of appeal with
the clerk of the district court. Agt WRAP 4(b). An untireir
notice of appeal Ls insufficient to vest 1=4—idiotic* in this
court ta entertala an appeal. AALJorden v. ULTactori Dept of

•
Prisons, 10i Nev. L. 494 9.24 914 (1903).	 4

Za the present case, appal/ant sent ULs notice of

p al to the clerk ag this court within the tie* specified in

WRAP 4(b). Appellant did not file his notice at appeal With

the clerk of the diafttat Court, however. until June 14, 1917,

walla bey4n4 the time specified in WRAP 4(b). le therefore
appears that this court Zsdlat jurisdiotion to ierstaartatai thist
appeal.. itiL,T44an, L1L W4v. it 144, 494 P44 at 199: gm Um
Colden v. Mori*. 411 Nev. C. 2,9J, 204 P. 442, tam (11221 (a
document is gil,e4 when it is deposited with and received by the
proper officer for filing).

We hate, however, that allattant's peUtion belOW
chill:ange4 the pcptioty at a daath sentaoca, and that andor

the unique circumstances of this case a dismiseal with
#4
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prejudice would be inappropriate. Accordingly, we diem/se y

appeal without prejudice to app•llant's right to ra-file his

It te so claturi.4

1 ln light of this diagnaitiani um deny ax. meet
Ippet/aat's elation far appointment of czunig ai. ta :Apra-dant DIM

thia apveal,

4C4 Ron.. Uric	 Whit*. 3r., Ofst=iot Judge
Xon. Irian 1441tay, Attarnay *Anatol.
gem+ RAM Bell, District Attorney
Horgan O. Kastis, Public Offender
Loretta INTWIRAW, Mork

petition for post-conviction relief. in the district court. If

appellant eiects to re-fil* his ;stiffen, the district court

shafl hold an evidentiary hearing and appoint counsel to

represent appellant tA the proosediegs held on the renewed

petition.
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i3 tEV JONES.

vs.

TIM

)
)

wallant,	 )

1-
)
)

Reapondent.	 )
)

ManaTiaaallIMARIAL

VS THR =MI COORT Of TUE STATZ OP NINADA

NO. 24497

FILED
Atie 33 596

aistatWapir
P4latiEittrie-

Ibis, is an appeal frog an order of the dietriot court

denying appellant's petition for pcet-convictica relief.

Appellant Daniel Steven Cones pleaded guilty to the murder of

Donald Wady. A three-judge panel senteaced appellant to death.

Appellant thus filo& a direct appeal with this court, end we

*Mooed the conviction. Jona. v. *Mate, 107 gay. 02, 0/7 91.24

1179 4991). Appellant suheecuently filed a petition tos Poov*
oonvittion reiieg in the district court. The district court

dismissed appellant's petition without an evidentiary hearing.

Appals* appeals, nonteading that ths district court erred by

diesigigizoi US petition.

lopellant first argues that the Mewed* court lacked

uriadiotion to przoseoute throw:der. "The effect of the plea of

RaltYruns4 .y liPanhing. is 4 ecord admission at Negative= is

well :waned gal AA alum v. Chisi of Policat

97 Nev. 522, 525, 489 P.Id 1143. 1194 (1171.) (WOtion ex parts

Dickson, 3e Nev. 94, 141. 133 P. 3,3. 1,0 tis13)) . Ths

indictment, on its face, tonfere jurisdiction and this is

supported by the evidence ptesented by the state. =der the

state's, theory of the case, juriediotion is estahlinhed. The

question is not whether the state had jurisdiction. but whether

the state proved the facts which establish that luvisdiotion. By

leading guilty, appellant relieved the state of the burden of
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proving the !acts in the state's theory. Appel/Ant's argument

tharefore without merit.

Appellant next argues that his plea was entered

inveluntari/y because he vita not Competant at .the tima he plaadad

guilty. Thar* is =thine in ths regard to suggmat that Janes WAS

it compatent to *ter a plea. g v. United States. 363

U.S. 402. 402 (1.$40) Mho twat tor competence is whather estmadaaa
i* able to consult with counsel with a raasonable dagrea at

rational undaratanditg and has ratirmal *44 tactual undersraiWup

a tam procAmdiMiles ) ge theratoraconcl uda that thia argument Is

without mexit.

Appellant next argues that tha three-judge sentencing

pamal is unconstitutional. TAU is not ae appropriata issue for

past-csaviatlea pstition. 1 Therefore. we need not =widow this

talcum.

Appellant next argues that his trim?. counsel was

inettective_ To "mats a claim of inattentive assistance of

counsel auffiniant to invalidate a lodgment of otareiction baited on

a guilty plea, an appellant must damanstrata that bin counasi's

performaacs tali below an obloctiva standard of ressonablenesis.

Further, an appellant must demonstrata a reasonable probability

that. but tar counnel'a arcere 1 appellant would pot have pleaded

guilty and would haveirststed on going to trial, as Mal

Lockhart ( _474 U.S, 02. 14-63 0.145), Vallagt v. Wcina, 14" Nolr'
4304 al 0.24 Sot ti9a4), guk. deasi, 47% U.S. 2.044 0.0100.

APiallant haa failad to satiety attherpart of this cast, add we
conaluda that hi. asgumeet is withouta*rit.

Appellant matt arguas that his appallats counsel was

ineffective. Eavavor, we conclude that appellant has tailed to

11619 34.21.0(1)(a) providas that a post-nonvictinn patitian
shall be dismisae4 it 'at= baud upon an allegation that the plea
wait in 	 or unknowingly entered or than the plea wee
entered witbout effettive assistance at eauasel.a

3
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thaw that appellate counsel failed co meet aa objective ateadard

of reasonableness cm that aple1laat was pzeludiced by the

014fOrMAACe of appellate counsel.

Finally. appellaat argues that tho district court erred

by denying him am evidentiary hearing. All of the factual

allegations made by appellant are belied by the record, vo

ppellant le not entitled to an evideatieryhoaring. Hargrove v.

taco, 100 Nev. ale. 543, 646 9.24 222, 225 (1,441.

Raving ocasidered all of appWamvs arguments

concluding that they ere witbaut merit, we

mem We appeal dismissed.

Son. G4120 T. Porter, bietrict pledge
son. Ytenkie Sus nal 101104A4 Attorney deeverel
Som. Stewart 4. Sell, nistriot Attorney
Philip R. un2*vy
Loretta 441Ww4ns wee
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DANIEL S'ILArsN JONES,
Appellant,

Vs.

WARDEN, ELY STATE PRISON, EX.
MCDANIEL AND FRANK= SUE DEL
PAPA, ATTORNEY GENERAL. OF' THE
STATE OF NEVADA.

ants.

radnial Palk
Las IVO

IN THE SUPREME COURT THE STATE OF NEVADA

No. 39091,

FILED

BY

OR)alt.Q AFYIRNIANCE

This is an appeal from an order of the district court denying
appellants petition for a writ of habeas corpus in a death penalty case.

On September 24, 1990, appellant Dsuaiel Steven Jones pled
guilty to Erst-dagree murder, and a three-judge panel OSTAG1340d lairn to

death. This court &Ermined appellant's conviction and sente.nce.1

Remittitur issued on October 25, 1991. On December 27, 1991, appellant,

with the assistance of counsel, filed a timely petition for post-conviction

relief in the district court pursuant to former. NRS 177.315-.385. The

laatisajtatt, 1.07 Nev. 632, 817 P.24 1179 (1991).

Soma Cower

NOM*
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district court denied appellant relief and this COUrt diàmiued appellants

appeal from the denia1.2

On May 1, 2000, appellant filed his current post-conviction

petition for a writ of liabeae corpus in the district court pursuant to N-gs

34.720-.830. The State faed an opposition alleging that appellant's

petition was untimely and therefore procedurally barred. Appellant filed a

response to the State's opposition. After hearing argument, the dietrict

court determined that appellant had not shown good cause for the delay in

Uug the petition and dismissed it as untimely. The court did, however,

reserve a ruling on the issue of whether the State failed to disclose a

benefit allegedly received by a State 'witness for his testimony at

• appellant's penalty hearing. The court subsequently heard argument on

this issue. On December 14, 2001, the district court filed its written_

'endings of fact, conclusions of law, and order denying appellant's petition..

This appeal followed.

tiltradmiral..&fa&

NW 34.726(1) provides that absent a showing of good cause

for delay, a petition challenging the validity of a judgment or sentence

must be filed within one year after this court issues its remittitur on direct

appeal. Good cause requires the petitioner to demonstrate that the delay

	At	

;Tones v., State, Docket No. 24497 (Order Dismissing Appeal, August
28, 1996).

2
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was not his fault and that dismissal of the petition will unduly prejudice
him,'

Appellant filed his current habeas petitina almost rune years
after this court issued its remittitur from his direct appeal. Appellant

insists, however, that this court must review his allegations of

constitutional error for a number of reasons despite the procedural bar.

First, appellant contends that he has established good cause for the delay.
In particular, appellant submits that any delay was not his fault because

in regard to his first petition the district court (1) provided appointed
counsel insufficient time to develop an adequate petition; (2) "denied an

evidentiary hearing, refused to bring [appellant] to court, and summarily
denied the petition"; and (3) failed to inform appellant and appellant's

lineal of the potential consequences of failing to raise SR available claims

Lt the initial petition as was required under former NES 177,380.4
Second, appellant complains that he never aloud the amended petition or

saw. it before his first post.conviction counsel filed it. Appellant mally

aNBS 84.74(1).

48gg 1987 Nev. Stat., ch. 689, I 34(3), at 1228-29 (providing that, in
a death penalty case, *[the court shall inform the petitioner an4 his
counsel tivit all claims which challenge the conviction or imposition of the
sentence must be joined in a single petition and that any matter not
included in the petition will not be considered in a subsequent
proceeding").
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ascribes his u.uttmely petition to the allegedly ineffectilie assistance of his

first poet-conviction counsel.. Appel/ant further alleges he was prejudiced

because the issues raised in his habeas petition have merit.

Appellant has failed to establish good cause for his delay in
filing his ' habeas petition. First, the , errors alleged against the district

court and the defects identifted in the at post-canviction petition do not

speak to the issue otappellant's delay in filing his second post.conviction
petition end therefore cannot excuse it. Second, appellant filed his first

post-conviction petition in December 1991. "At that tar' cie, there was no
constitutional or statutory right to post-conviction. earned. Where there is

no right to counsel there can be no deprivation of effective assistance of

counsel and hence, 'good calm' cannot be shown based on an
ineffectiveness of post-cmi:viction counsel elnim 

Appellant next c.bantHus that this court cannot apply NRS

34.726(1) to his current petition because that provision was not in effect

When he * filed his original post-conviction petition and therefore

impermissibly extinguishes his prior right to file a second post-conviction
petition unaffected by the one-year filing limitation. He further contends

that this courts recant decision in pellevird v. State, in which we held

6bi1legrjni v. State, 117 Nev.	 34 P.341 519, 7-38 (internal
quotations and citations omitted).

JA004701



that the procedural bar applies to successive pa onacqnstitutea a new

default rule that cannot, consistent with constitution.al principles of due

process and equal protection, be given retroactive effect. Appellant also

contends that this court's Eallegda decision "in itself violates due process

and equal protection." We disagree.

reurado, this court acknowledged that

[p]rior to the effective date of [NS 34.726]. the
sole statutory considerations for timely fiiing
under Chapter 34 were lathes . and that a prior
poet-conviction petition pursuant to MS Chapter
117 had to be timely fled. If a petitioner was not
barred by is.chea and had. met the prior petition
prerequisite, his Chapter 34 petition was not
subject to diem seal on grounds of failing to meet a
one-year Ming role.7

The court then noted that "'the legislature cannot extinguish an existing

cause of action by enacting a new limitation period without first providing

a reasonable time after the effective date of the new limitation period in

Which to initiate the action.'"a We concluded that 'petitioners whose

victions were final before the effective date of NHS 34.726 and who had

sa at	 34 P.34 at 525-31.

IX at	 84 P.3d. at 529.

ea (quoting Etorpaduaggjam, 150 P134 370, 37$ (4th dr. 1998)
citing 131ock Norttk Dakota, 461 U.S. 273, 286 n.23 (1983))).

5
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filed a timely first petition under Chapter 177 Ware entitled to a
reasonable period of time after the effective date of the new hraitatiou
period in which to Me any successive petitions. '19 We further determined
that 'it is both reasonable and fair to allow petitioners one year from the
effective date of the [statutory] amendment to file any succesuive habeas
petitiona."Io We =tame to consider this reasoning sound. Because 108
34.726(1) became effective on January 1, 1993, .and because . his current
habeas petition was not filed until 2.000, appellant does not qualify "for
timely filing under this narrow exemption from the requirements of NILS
34.726."u Moreover, we reject appellant's argument that in Pellegtig we
announced a new rule that should only apply prospectively. In Uinta
we noted that we "had previously applied the time her at MRS 34.726 to
successive petitioneo and that "the plain. language of the statute
indicates that it applies to all petitions filed after its effective date of
January 1, 1993." 1* A case interpreting the plain language of statutes and

n4,

	

uva at	 34 P.341 at 526.

	

t	 34 i'.3d. at 529
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existing case law doem not announce a. new rule and, therefore,

given retroactive effect114

Next, appellant contends that refusing to review

constitutional claims on the base of either /s/RS 34.726 or MRS 34.8100

"would violate the due process and equal protection right to consistent

treatment of aimilarly-eituated litigants" because this court allegedly

applies these procedural bars so inconsistently that "they do not provide

adequate notice of when they will be applied or excused." We reject this

contention and conclude that the instant petition is both untimely and

successive. As we concluded in Pei/en-in' W. have been consistent in

requiring good cause and actual prejudic' e to overcome the procedural

bars," and we see no reason to revisit this issue. We particularly reject

"ft& Tsilprray V. State. 106 Nev. 907, 910, 803 P.2d 225, 227 (1990)

1NRS 84.810(2) provides that a second or successive petition must
be dismissed if it fails to allege new grounds for relief and the prior
determination was on the nierite or if new grounds are alleged, the failure
to assert those grounds in a prior petition constituted an abuse of the writ.
NES 34.810(3) requires a petitioner to plead and prove specific facts that
demonstrate good cause for failing to present a claim before or presenting
a claim again and actual prejudice.
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appellant's re	 - a	 a 'Aims as cognizable support for

his claim of incon.aistent application of the procedural bara.ls

Aaditionally, appellant raises a munher of deinee that were in

substance previously asserted, either On direct appeal or in the first

petition for post-conviction relief." The law of a first appeal is the law of

the case in all later appeals in which the facts are subst guatially the same;
this doctrine cannot be avoided by more detailed and precisely focused

argument's Any attempt by appellant to reformulate his direct appeal

Isag SCR 123 (providing that "[alit unpublished. pinion or order of
(this court.] shall not be regarded as precedent and shall not be cited as
legal authority" subject to exceptions that do not apply here).

"Specifically, appellant reasserts that (1) juriBdiction . was
improperly exercised by Nevada courts; (2) trial counsel railed to object to
the allegedly improper exercise of jurisdiction: ( 3) trial counsel's failure to
object to the exercise ofjurisdiction by Nevada courts rendered appellant's
guilty plea involuntary; (4) trial counsel failed to have appellant properly
evaluated by a neuropsychologist and psychiatrist, which failure allegedly
resulted in an involultary plea; (5) trial counsel "unreasonably failed to
investigate and discover exculpatory evidence" on two FIcaida b.omicides
that were presented by the State at appellant's penalty hearing; (6) trial
ounsel should have objected to the State's charging appellant with three

aggravating circumetances and should have presented additional
mitigation evidence; (7) withdrawal of appellant's original trial couneel
rendered appellant's guilty plea involuntary; (8) the prosecutor committed
misconduct to which defense counsel often failed to object; and (9)
appellate counsel rendered ineffective assistance.

leffsav. State, 91 Nev. 814, 315-16, 536 P.2d 797, 798-99 (1975).

ageem cons

orm
8
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claims as claims of ineffective assistance Is similarly 'Ainavailing. To the

extent appellant claims that our previous review Of his case was

inadequate or our prior determinations erroneous, we reject the contention

and conclude that the issues reargued in this petition do not warrant
further discussion."'

Appellant also raises numerous claim  a that are waived
because they were not raised in an earlier proceeding.20 Further,

ocf, Eellegth,', 11'7 Nev. at 34 P.3d at 535-38 (adcaowledging
that "a court of last resort has limited discretion to revisit the wisdom of
its legal conclusions when it determines that farther discussion is
warranted").

28Specifically, appellant argues that (1) he was deprived of an
impartial tribunal; <2) his conviction and sentence axe invalid clue to the
(a) inadequacy of the charging document, (b) "systematic exclusion of
minorities from the grand jury," (c) failure to "conduct all proceedings in
public, and in appellant's presence and to make an e.diquate record of the
proceedings," and (d) alleged unconstitutionality of Nevada's definitions of
fi.rst-degree murder, implied malice and reasonable doubt; (3) "the death
penalty as adminiatered in Nevada does not satisfy constitutional
standards"; and (4) trial counsel failed to investigate and present (a)
evidence of childhood abuse, neglect and other family-history evidence and
(b)evidence to rebut the aggravating circumstances. Zga 34.810 (2), (3);
see g ftrEink141 v . gtate, 110 Nev. 750, 877 Pld 1058 (1994) (holding
that claims that are appropriate on direct appeal must be pursued on
direct appeal, or they are waived),
Thomas v. State, 115 Nev. 148, 979 P.2d 222 (1999).

Surma Ow
sw

Novak	

9
tO1 PW1A
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appellant has not shown that an impediment external to the defense

prevented him from complying with procedure/ default rules.21

/4everthe1esa, if appellant showed that important claims were

never presented to the courts, or were inadequately presented, this court
could overlook the lack of good cause if the prejudice front failing to
consider the claims amounted to a "fundamental miscarriage of justice."72

"We have recognized that thia standard can be met where the petitioner

makes a colorable showing he is actually innocent of the - crime or is

ineligible for the death penalty."43 We conclude that none of appellant's

claims implicate this standar&

Appellant contends that a "key prosecution wituess, Robert

Bezak, received benefits as a result of kis testimony and those benefits

ere not disclosed- to the defense" in violation of Brady v. Maryland and.

its progeny." Bezak testified at appellant's penalty hearing that when he

21,Ess Lazaila vjtate, 110 Nev. 3.49, 353, 871, P.24 944, 946 (1994)
C'To establish good MUM to excuse a procedural defaults a defendant rau.st
demonstrate that some impediment external to the defense prevented him
from complying with the procedural rule that has been violated.").

22aut Modal,' 117 Nov. at	 34 P,3d at 637.

saa

24B.refix, 373 U.S. 83 (1963); gag alo Kyles y,Wjaitley, 51.4 U.S. 419
(1995); Gigliq y. Tjnited States, 405 U.S. 150 (1972).

10
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RIMM011

and appellant were cell mates, Bezaklecarne aware of el ellent's plan to

escape from prison and ES possession of two srshanks,* knife -like

instruments apparently fashioned from wire removed from a broom.

Appellant alleges that in exchange for this information, six of seven

pending charges against Bezak were dropped, that he received a lenient

sentence on the remaining charge to which he pled. guilty and that the
district attorney subsequently emit a letter to the parole board informing

it of Bezak's assistance in the instant case. In an attempt to establish

good cause for failing to raise this claim in an. earlier 17roceeding, appellant

contends that the letter sent by the State to the parole board was not

disclosed in federal habeas Proceedings "in response to a formal subpoena

duces tecum until repeated searches of the prosecution files were

conducted." Appellant further alleges that the prosecutor "knowingly

presented false testimony to the sentencing panel' s when he asked Barak

whether homicide detectives had not made it "perfectly clear* that they

could not provide him with any benefit in exchange for his testimony.

reriv, and its progeny require a prosecutor to disclose

favorable exculpatory and impeachment evidence that is material to the

defense. There are three components to a Bradv violation: the evidence

at issue is favorable to the accused; the State felled to disclose the

evidence, either intentionally or inadvertently; and prejudice ensued, i.e.,

zrtel Stickle; v. Greene, 521 U.S. 208, 280 (1999).

11
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the evidence was material. The evidence is material if there exists a

reasonable probability that the result of the proceedings would have heen

different had disclosure occurred.27 Appellant's instant petition. for habeas

relief is untimely and successive; therefore, to avoid procedural default, he

has the burden of pleading and proving rpecific facts that demonstrate

both gcod cause for his failure to timely present his dam in earlier

proceedings and prejudice. ft In Marren. v. State, this court explained that

'Wawa and prejudice parallel two of the three Brady violation

components. If pin appellant] proves that the state withheld- evidence,
that will constitute cause for not presenting his claim' earlier. if proves
that the withheld evidence was material under )3radv, that will establish

actual prejudice."20

r'Appellarct is not entitled to relief on this cla	  First, we are

not per......LuAld that he has established that the State withheld evidence of

inducements offered to Beza.k in exchange for his testimony at appellant's

penalty hearing. The single most compelling  evidence in the record of

such an agreement is a declaration of appal/ants agent, an investigator

aisa at 281-82.

91 at 280.

22821NBS 34.726(1); 34.810(3).

29M,MAD,M.  %mien, 116 Nev. 48, 67, 993 P.2d 25, 37 (2000).
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Ofaca of the Federal Public Defender, docuznenting statements

gedly made to him by Bezak in an interview conducted in August 1998.

e this deeleration asserts that Bezak acknowledged providing

information to the State in exchange far more lenient treatment and lying
under oath when ha denied receiving any benefit, Bezel( aubseqent1y

disavowed the declaration In a statement made to an agent of the Nevada

Attorney Generalie Mee. Second, even assuming Bezak received a
enefit for his testimony, appellant cannot d.mppetrate that
e'udiced. 13ezakte testimony was unrelated to any of the three

aggravating circumstances found by the three4udge panel-that the

murder was committed. by a person previously convicted of a violent

felony; that the murder was committed by a person under sentence of
imprisonment; and that the murder was committed in furtherance of a
robberym-and they therefore retain their vitality: j Alm, evidence was

presented. at the penalty hearing that appellant was the perpetrator of a
double homicide in Florida to which he later pled gualty.rMoreover, at the

penalty hearing, defense counsel elicited information from Bezak that he
had several felony convictiorta, including robbing a church, and called into

question Bezak's motive for testifying and whether he, not appellant, had

planned a violent eacs4le and possessed the shanks found in the cell that

he shared with appellant rFinally, another witness testified that

attAt aim, 107 Nev. at 635, 817 P.2d at 1181.
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Appellant argues that "the three-judge sentencing procedure
is turconstituticciai," In support, appellant cites, among other grounds, the

United States Supreme Court's recent decision in" lEingj„..ArizeRe. 31 Even

assuiri g Bin  recent date provides appellsolt with good cause for failing

to raise it in an earlier proceeding, a2 we conclude that appellant auffered

no prejudice because apppli,rtts reliance on Rigg is inapposite. Ring

concerned a defendant who pled not guilty and went to trial. Unlike Bing,

appellant pled guilty and waived his right to a jury tria1.33 The Supreme

31122 S. a. 2428 (2002) (holding that a capital sentencing scheme
which places the determination of aggravating circumstances in the hands
of a judge following a jury adjudi cation of a defendant's guilt of first-
degree murder violates the Sixth Amendment right to a jury, trial).

nen giLdao 110 Nev. at 353, 871 P.24 at 946.

nasa Bovkiix v.itlatazpa, 395 U.S. 238, 243 (1969) (holding that the
valid entry of a guilty plea in a state criminal court involves the waiver of

several federal constitutional rights, including the right to trial by jury);
as Abregq v, State, 118 Nev. 38 1).3e/ 868, 87142 (2002)
(concluding that a defendant affirmatively waived his right to have a jury
decide a sentence -enhancing fact).

JA004711

appellant posseeeed a handcuff key that he had carved from the head of a

toothbrush, thus corroborating Bezake testimony that appal/ant planned

to escape frora custody.. We therefore conclude that appellant has failed to

raise a colorable Br* claim that would excuse bi g Procedural dafautt:j



Court noted that "Ring's claim [was] tightly delineated' and de

reach issues not explicitly asserted in his appeal)' We do rwt rea

aa altering the legitimacy or effect of a defendant's guilty plea. We
conclude that appellant's other grounds for challenging the three-judge

sentencing panel are nnritlessi Accordingly, we

ORDER the judgnettt of the diattict court AFFIRM/Mu

21441teot- _
Becker

Hon. Donald M. Mosley, District Judge
Attorney General/Carson City
Clark County District Attorney
Federal Public Defender
Clark County Clerk

44Eing, 122 S. Ct. a 2437 n.4.

ibCause appearing we deny appellant's motion for oral argument.

15
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No. 21304

MAW. Vittli.
wi tty SATI`

NAIWA497

IN THE SUPREME COURT OP THE STATE OF NEVADA

RO E	 GAM,'	 )
)

Appellant,	 )
)

vs:	 )

TEE STATE or NEVADA,	 )

Respondent.	 )
	 )

9-Bina-121=1=2,222:014

This la an appeal from A decision at the district,

court denying appellant's petition for post conviction reliet in

A death penalty case.

AppeLlant first contends that he was improperly

convicted based upon the uncorreborated testimony at an

accomplice. This court held in Ortield V. State, 103 Nev. 107,

771 p .2d 14841969), that Ramon Houston was not an accomplice.

The. facts, the arise, and the participants were the same in

Ogfteld and in this case. We hold Orfialot to be controlling

authority and relact appellant's contentions an this issue.

Milligan next contends that there was infective

mom of counsel during the trial penalty and appellate

of this case. Appellant has tailed, however, to

demonstrate a reasoneble probability that, but' for counsel's

unprofessional errors, the result of the proceeding would have

been differeAt. leg Strickland v. Washington, 466 U.S. a6S

3.884). Accordingly,. Milligan's contentl.on on this issue is

without merit.

Finally, appellant argues that the death penalty as

applied to his lacks proportionality and is cruel and unusual

punishment. Ng disagree, , In Milligan , a direct appeal to this

court the issue of proportionality was addressed aS toll-owlet

We have reviewed our other cases in
which the Sentence of death has been imposed
to determlne whether Millionln
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leads us to conclude .that the sentence of
death is neither disproportionate nor
excessive.

We also conclude from the record that
the (sentenOe/ of death . . . Dias]
not imposed under the influence or paision*
prejudice or any arbitrary factor.

Milli:gen v. State, 101 Nev. 627, 639, 704 ,P4d. 269, 296-07

MSS). These statements are now the lsw of the case.

Appellant's cOntantions lacking merit, We hereby

ORDER this appeal dismissed.

cc: Ron. Llewellyn A. Young, Judge
Bon. Frankie Sue Del Papa, Attorney General
David Sarnovski, Deputy Attorney Oa:WM.
William R. Smith
Annette R. Quintana
Susan E. Harrer, Clerk

Million. Rom* J.
&WA ni NM*	 $.4,1*4)9.1
Simla AppellnEn PnOct

tmul Honorable Jack B. Ames, Judge of the Fourth Judicial
District Court, was designated by the Covezror to sit in place
of the HonorOle Cliff 'Alum, Zustice.	 PA"°* '"
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1.

IN THE SUPREME COURT OF TER STATE OF NEVADA

RONNIE IVOLLIGAN,
Appellant,

VS.

WARDEN, SOUTHERN DESERT
CORRECTIONAL CENTER, SEEERMAlq
HATCHER,,
R =dent.

No, 37845

• FILED
JUL 24 2002

This is an appeal from a district court order denying a po
convictiOn petition for a writ , of habeas corpus.1

Appellant Ronnie Milligan, along with Terry Bonnet* Paris

Leon Hale, and. Katherine Orfield, was convicted of murdering Zolihan

Voinski, a 77-year-old woman, irk July 1980. Raman Houston, who was

also present at . the niurd% testa' ed. for the State against the four

defendants at their trials. (Mi1igen was tried first in January 1981.

Bennetts was tried individually, and 'Hale and Orneld were tried jnintly.)

Among other things, Houston testd that Milligan.. bit the victim in the

head with a aledgehaLrumer, Only Milligan received i death: sentence, and

Ia courtarmed his convictiCill and. sentence.2

10a March 27, 2002,. Milligan Elea a motion to etilIce from
respondent's answering inlet all references to a statement made by 'Little

thf OrEeld. The references axe based on evidence presented. at the
entiary hearing held in this case and pertinent to elucidate decisions

de by the prosecutor and trial counsel/ at Willigan's trial. We therefore
deny the motion.

1M,,illisan v. Stue, 101 Nev. 627, 708 P.2d 289 (1985).
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In 1987, Mifligan filed a petition for post-conviction relief,

which wa denied after an evidentiary hearing, and this court dismissed

Milligan's appeal from tb.e deniaLa

Milligan filed a second post-conviction petition, seeking
habeas relief, in December 1992 and an amended habeas petition in May

1993. In May 1994„ the district court dismissed the petition on procedural
. _grounds without conducting an evidentiary hearing. On appeal, this court

reversed because it could not determine from the eeisting record whether

Milligan had made credible allegations that IlOuston's testimony was false

and coerced, that Houston and :Hale claiMed. that Milligan was not present

at the murder, that the State Withheld exculpatory evidence, and that new

case law excused /Meanie failure to raise claims previouslY. We

therefore remanded ,for an evidentiary he2rin.g.4 On rem.and, the district

court held a three-day evidentiary hearing., it again diva-n.112441 Milligan's

petition as procedurally barred.

Procecleglit
YRS 34328(1) providee that absent a showing of good cause

for delay, a petition&alien 'ging the :Validity of "a jUdgment or sentence

must be filed within one year after Ude' court issue's its remittitur on direct

.appeaL Good cause requires the petitioner to demonstrate that the delay

was not his fault and that dismissal of the petition will unduly prejudice

nktillkee, v. State, Docket No. 21504 (Order Dsmisixig Appeal,
June 17, 1991).

Wlizaa v, Steak, Docket No. 25748 (Order of Remand, July 23
1996).

&mow COAT

oi
Atoka

2
ir4

JA00471 8



NP.S 34.810(2) provides that a second or succesaive petition must be

dismissed if it fails to allege new grounds for relief and the prior

determination was on the merits or, if new grounds are alleged, the failure

to assert those grounds in a prior petition constituted an abuse of the writ.

NM 34.810(3) requires a petitioner to plead and prove specific facts that
demonstrate good. muse for failing to present a claim before or presenting

a claim again and actual prejudi

• Actual prejudice requires a petitioner to demonstrate '"not

Merely that the errors (asserted] created a poeaibility of prejudice, but that

they worked to his actual and substantial disadvaitage, in affecting the

state proceedings with error cif constitutional dimensions. '"5 To ahow good

cause, a petitioner must demonstrate that an ixapectiment external to the

defense prevented bim frOzo. complying with procedurel default rules.

• Additionally, the law of a first appeal is the law of the case in

appeals in which the facts are Erubstanitiaily the - same; this
cannot, be avoided, by more detailed . and. precisely focused

argument.'
Milligan urges this court to review his allegations of

nstitutional error raga-1%11os of any Procedural bars. However, absent a

• sNlIS 34.726(1).

gEMUI	 , 109 Nev. 962, 960, 860 15.2d 710, 716 (1993)
(quoting United Stgtegy. Frady, 456 U.S. 152, 170 (1982)).

Tfiragaga," Agagiu 113 Nev. 293, 302, 934 P.2d 247, 252 (1997).

5fralL3tatt, 91 Nev. 314, 315-16, 535 P.2d 797, 793-99 (1975).

3
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fundamental miscarriage of justice, this court does not have discretion to

disregard the statutory procedural bars when they are applicable,

ineffective assistance of counsel can in some cases constitute

cause to overcome procedural defaU1t. 10 However, in post-conviction

proceedings there is no right to effective assistance of counsel under either
the Sixth Amendment or the Nevada Constitution-11 A poet-conviction
petitioner does have a right to effective assistance of counsel when a

statute requires appointment of counsel for the petitioner. 3 But when
appointment of counsel is discretionary, the petitioner has no right to

effective assistance by that counse1.4 Milligan had various counsel during

the course of his first proceedings seeking poet-conviction. relief. The

record before the court does not reveal whether these 'counsel were

appointed or, if so, when. Until October 1, 1987, NES 177.345(1) required

a court to appoint counsel for an indigent petitioner witbin ten days of the

ffling of a petition for poet-conviction reliet 14 Thus, it may be that

n..../1111111111110•111111P/110n.1.1.1,.n111111111.1M11

satt bgagdil . 11,_tate 117 Nev.	 34 P.3d 519, 637-38
(2001).

liVruxon, 113 Nev. at 304, 934 P.2d at 253 (oiti4 Colem 
Thompsoil 501 U.S. 722, 753-54 (1991)).

iimay	 13.2 Nev. 159, 168, 912 P.2d 255, 267-58
(1996)

1.21 I, at 165 n..5, 912 P.2d at 258 n.5; gra222. 113 Nev. at 308, 934
.2d at 253.

"Beciarano v,Warsiart 112 Nev. 1466, 1470 & n.1, 929 P .2d 922, 925
3. (1996).

14_512 1987 Nev. Stat., ch. 539, 5 42, at 1230; NRS 218.530,

&WOO CCurf

•	 .01

.40n154

4
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Milligan had mandatory appointed counsel pursuant to this statute and so

the right to effective assistance by that counsel.

The parties have not addressed this issue. and Milligan argues

uly that his trial counsel, not his first post-conviction counsel,. were

iTimffective. In this case, a 'Claim of ineffective trial counsel does not

constitute cause to overcome procedural default because that claim' should

..bave been raised in the first post-conviction petition. Ftirther, Millig

does not raise , any claims now—i llcluding his allegations that the

' proaecutithm unconatitu.tionally withheld information—that could not have

been raisect in l'ais first poet-conviction petition. Thus, as discussed more

fully below, Milligan has failed to demonstrate good cause, and his claim

are procedurally barred.

Nevertheless, if Milligan showed that important claims were

n.ever prese:.o.ted to the courts, or were inadequately presented, this court

could overlook the lack of good MILS if the prejudice. from /*Ailing to

consid.er the claims amounad to a "fundamentalmiscartiage of justic' e."13

"We have recognized that this standard can be met where the petitioner

makes a colorable showing he is actually innocent of the crime or is

eligible for the death penalty.n. Again as discussed below, we conclude

that none oil/Lives elaim q implicate this standard.

411E:

&mem Cow
co

Noma

ro, 1.414

aandig, 117 Nev. at	 34 P.M at 537.

1U.
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flelagj„LaLv vin Drldv v. Marviausi

priraary contention is that the prosecution violated

legal/ Mazylapdv by failing to disclose exculpatory infOrmation about a.

number of matters, including that its main witness, Houston, lied. The

record Largely belies these dairas and shows that Milligan and his various

counsel either knew or should have known shout these matters. _These

'claiins therefore fail to constitute cause or prejudice to overcome the

procedural. bars.

Determining whether the State adequately disclosed

information under Brad  involves both factual and 'legal questions and
requires sig mug review by this court. 15 auk and its progeny mare a

prosecaior to disclose evidence favorable to the defense if the evidence is

material either to guilt or to punishmen.t. 1.9 "Ividence is materiel if there

is a reasonable probability that the result would have been different if the

evidence had been disclosekr

Milligan first contends that the prosecution canoe

unity was granted to Houston in exchange for his testimony. The

record belies this contention.

Before trial, Milligan moved . for -disclostre otau grants of

and in. January 1981 a hearing was held on the tnotiou. The

11373 U.S. 63 (1963).

18Nfazzan v. Warden, 116 Nev. 48, 68, 993 P.2d 26, 36 (2000).

wate Jimenez -v. State, 112 Nev. 610, 618-19, 918 P.2d 687, 892
(1996).

Id, at 619, 918 P.2c1 at 692.
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prosecutor stated that aside from 'Little Ka.thy'' Gelsld (the sisteen-year-
old daughter of defendant Katherine Ora), 'There's been no formal

immunity granted to any other witness.' But immunity had been granted

to Houston more than two months earlier at an es varte , hearing without
notice to the dafendants or their counsel. Based on these facts, Milligan

asserts that the prosecutor lied and the jury was not informed that
•

Houston's testimony came in axhange for iramunity. We conclude that

this assertion is frivolous.

To begin with, the trial court said nothing when the
prosecutor stated that immunity had.: been granted only to Little Kathy.

The court's silence. indicates either that it had forgotten the grant to
Houston, condoned concealing the information, or knew that Milligan had

already learned about Houston's imraunity. , The record, shows the last to

be true. When Houston test:Lied during the trial the prosecutor asked. him

if he had. been given a grant of immunity in exchange for Nisi testimony,"

- and Houston sai.d-no. At aq the proceedings related to this case, Houston

spoke Spanish and. communicated through an interpreter.) The prosecutor

continued.

ta Do you understand what inununi is?

A Yes.
Q Do you remember a proceeding several

months ago in this courtroom before this judge?
•A	 Yea.
Q At that time do you remember

anything being said to you as to whether or not
you would be prosecuted as a result of those
events?

A They told me I wasn't being accused of
any crime.

$urumme Car
or

$lirepar.

Th NTA
7
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closing argurnent, Milligan's counsel said.: "We know [EouStord
was the first one who spoke, that he was granted immuni ." Counsel

also asked the jury, Why do you offer immunity to a man who is not an
accomplice?" And the trial court, prosecutor, and trial counsel even

discussed in front of the jury the type of itaralltlity that Houston had
receivecL

In his . reply brief, Milligan dismisses trial counsel's express

acknowtedgeent of the grant of imraunity, declaring it "well established

that the arguments of counsel are not evidence.' This reasoning is

spepious. An attorney's arguments are not evidence at trial for

determining guilt, but in post-conviction proceedings they axe certainly
evidence for determining what the attorney knew. Milligan also claims

that the prosecution did nothip g to correct Houstonis 'false and perjured

testimonY that he had not been granted immunity. However, as set forth

above,, the prosecutor did correct Houston's testimony, to the' apparent

satisfaction of NElligares imit counsel, who did not object.
Milligan argues finally that the prosecutor misled. the jurors

regarding immunity, telling them that Houston's former testimony could

be used. to prosecute hiin. This argument has no merit. The record shows.	 • 
that the prosecutor correctly maintained that, pursuant to IsMS

7.78.572(1), Houston would not be prosecuted based on any evidence he

provid.eci. The prosecutor tol4 the jury at one point that Houston "was

given a mint of iramunity after he had testified at the preliminary

hearing. That testimony could have been used against hire It is evid.ent

that the prosecutor meant that the testimony could have been used before

immunity was granted, not after.

Swan Caws.

itasavm

8
I% 11614
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Next, lislitigan asserts that Houston lied on the -stand about

e extent of his criminal history and that the prosecution remained

willfully ignorant of that history. Milligan claims that Houston revealed.

more of his criminal history at the subsequent trials of Milli.gart's

codefendants and that the prosecution obtained more of that history,

including aliases used by Houston, that should have been provided to

Milligan. This issue also lacks merit.

Questi,oned by the prosecutor at the joint preliminary hearing-

in this case, Houston testified that he received a sentence of one year and.

eight months for a robbery in Mexico. He 'said that he was arrested other

times in Mexico, Mel:tiding for kisig a detective, which carried a sentence
of five days. He also said that he received a 32-day sentence for a robbery
in San Antonio' , Texas. Under cross-examination by one defense 'counsel,
Houston said he was convicted in Mexico for three robberies and a knifing.

During cross-examination by another, be said that in Mexico be had been

convicted of stealing a pig of breaking into a car and stealing books

and jewels; he received a sentence of three and, a half years for the latter

crime. At Milligan's trial, during direct examination Houston testified

that in 'Mexico he was convicted of stes.ling a pig and of stabbing a
,	 •

detective. On cross-examination, trial counsel asked if Houston had 'been

in trouble before?' He answered, -Yes. I have been in many problems."

Counsel asked. if he had been 'in jell in. Mexico one time,* if he was "once

arrested for stabbing a detective,' and if he "went to jail in San Antonio,

Texas, for ateaag? Houston answered yes to all three questions.

Based on flouston's preliminary hearing testimony, Mill' igen

asserts that Houston lied at trial during the case in chief and the

prosecutor "did nothing to elidt the truth."	 This assertion is

&memo Court
a*

1401060.

9
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unpersuasive. The record shows that Houston answered every cilueation

posed by either attorney about his criminal history. The prosecutors

questioning was rather haphazard and incomplete (as was trial counsel's)
and did not elicit all the convictions alluded to at the preliminary hearing,

but there is no indication that the prosecutor witblield any material
information from the defense or the jury. Nor was it his duty to impeach
his own witness.

Milligan also paints to Houston's testimony at the
codefendant& trials. At Bonnette's trial, the prosecutor elicited that in
Mexico Houston had been convicted of stealing "a pig or two stealing a

fan, liteetril:ig into a car where some books were 'lost," and a knifing. He
admitted being accused. of rape but said he had not been convicted. He

had also been Convicted in the 'United States of stealing a pair, of pants
and some shirts. Bonnettee defense counsel asked Houston whether he
had been convicted of rape on April 23, 1979, and confronted him with a
clocinnent. Houston maintaned that he had not been convicted. At the

al of Hale and Orfield, on direct . examination Houston admitted to what
appear to be basicay the sam.e crimes elicited by the prosecution at

Bonnette's trial. Defense counsel for Elale established that Houston had
V

been charged with rape in Mexico in 1979, and Houston' admitted that
police had talked to him "for fracturing someone's jaw' e.nd that he had

been accused of stealing some jewelry..

The record also includes dccuments showing that the

prosecution sought and olets ;ned information an Houston's background.

The earliest document is dated April 1981, about three months after

Milligan's conviction. Milligan concludes that the prosecutor waited to

obtain any information so that Milligan  could not use it to in/peach

10
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Houston. Even assuming that the prosecutor did. not seek information on

Houston until after Milligan's trial, we do ni3t discern any misconduct.

Any relevant information was obviously intended for use at the

subsequent trials of the other defendants, and it seems ttnlilely the

prosecutor expected to keep Milligan from learning of any significant new
irePeachm.ent evidence. Nor does MiI.ligan, point to any significant

evidence that surfaced after his trial. He implies that the testimony at the

subsequent trials and the information in the later documents revealed

much more about Houston's . criminal past. We disagree, Houston's basic

=indite.' record. was revealed at Milligan's preIiniiy hearing. The

accusation of rape was. probably the only development of some

eignificance, but Houston consistently denied that he had been convicted

of rape, and. Milligan provides no proof of a oriviction. 21 More important,

he does not show that the State had such proof.

Milligan also cites a letter sent to the prosecutor. by a prison

inmate who claimed that guston had committed armed robberies with
him in nartherce Nevada before the instant murder. The inmate'

suggested, 'Maybe we can help each other." The prosecutor received this

letter almost a year after IsUligan's conviction arid did not considecr

credible. The prosecutor testified at the evidentiary hearingn that he did

not remember if he disclosed it to defense counsel. Milligan says that this

21A witness can generally be impeached only with. an appropriate
felony conviction, not mere arrest. NRS 50.095; Sheriff v. avejrirm, 104
Nev. 70, 75 & n..5, 752 P.2d 769, 775 & n.5 (1988).

22Unleas otherwise noted, references to the evidentiary hearing are
o the bearing that was held on Milligan's instant poet-conviction petition

1998.

11
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letter was important evidence to impeach. Houston. Even if the prosecutor

did not disclose the letter, 34illigan has failed to demonstrate that the

inmate`e claim was credible and therefore material lincleratady.

The jury at Milligan's trial was informed that Houston was an

ex-felon.. The prosecutor did. not keep information about Houston's

=inane/ history. from Milligan, and Milligan's trial counsel were free to

investigate this 'matter and croes-exa-niire Houston about it. No Bred?
occurred.

Milligan next asserts that the defense was not informed that

while Houaton was held ei a material witness he received inducements for

his testimony. We conclude that Houston's treatment was appropriate

and largely known, to the defense.

Houston was held for months in the Humboldt County jail as a

material witness in the trials of Milligan and his codefendants. At the sz

pate bearing regarding immunity, the prosecutor informed the trial court

that because Houston was ``a guest rather than a prisoner, were

attempting to make his stay as comfortable as p' ossible." He was being

provicjed with Spanish books, newspapers and =4a/dries. The prosecutor

said, "I think it is routine practice that many of the law enforcement

ofacers, including =pelt have donated a small amount of binds to make

sure , he has dgarettes and Coca-Cola money and things of that sore The

court agreed. with this treatment.

At the evidentiary hearing, the prosecutor 'testified that

treatment was not a secret and he assumed that the defense

ew about it. Houston had "trusty' status at the jail, allowing him to do

things such as buy commissary items, leave the cell, go to the recreation

yard, and work. Milligan's trial counsel testifted that he learned soon

JA004728



•
after the trial through news reports that Houston had receivedepecjaj

privileges and money. Trial counsel also stated, We knew that (Houston)

had some special privileges down at the jail, becauae he was not being held

in a—he would be roaming around down there when yOu'went down to the
jail to see your clients.'

The record shows that the defeie was aware that Houston

had trusty status and was not being held is a tYpical jail inmate. This

status was appropriate since Houston was a material witless, not a

defendant. It appears that the defense did not know specifically that -

money was given to Houston. This information was relevant to

impeachment, and the prosecution probably should have affirmatively

given it to the defense. ,However, amiv was not offended because it

appears that the defense could have obtained the information itself with

reasonable diligence.= Regardleas, the iriormation would not have made

a. raaterial difference because the amounts of money were mall and

simply allowed Houston to IStly commissary items..
Milligan claims next that the prosecution did. not timely

of statements made by codefendant Orfield alleging that

Houston had murdered the victim. The record belies this cieire v ,
The record includes three documents reporting statements by

Orfield implicating Houston in the murder. The defense indisputably

received one of these document. This =mitred after trial had

commenced, ' ancl Milligan declares in condusory fashion, " that he was

therefore precluded "feoz . using such. evidence effectively or even at

1350 itil)PC) v. Stkte, 113 Nev. 1239, 1257, 946 P.2d 1,017, 1028
1997) C(A] Brady violation does not result if the defendant, exercising
easenehle diligence, could have obtained the information:).

13
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He also declares that ltihe evi ence is quite deaf that he never received

the other two documents. We conclude that the evidence indicates the

contrary. At the evidentiary hearing, the prosecutor testified that he

maintained am open /le policy and believed that the information had been

passed on to the defense. And .Milliga.nis trial counsel testified that he

learned before trial that Grad& had implicated Houston, but Orfield's

attorney would not allow her to be interviewed. (At her own eventual

trial, Orfield testified that she did not linow who attacked the victim.) The

record. shows that Milligan was informed in a timely way that Orfield bad

implicated Houston in the murder.

Next, Milligan asserts a Bra dv violation based, on allegations

a civil complaint filed in federal court on Houstrirea behalf after

's trial. gouston sued. Hurs.holdt County, the prosecutor, a - deputy

sheriff, and others, claiming that his thirteen-raonth detention as a

material witnese violated hie, rights. lie also alleged among other things

that the deputy Sheriff ha 'subjected hint to two mock executions. He

eventually settled the suit for $80,060. Miflian contends that this
information could have been used to impeach Houston as to the

voluntariness and veracity of his testimony.. This contention eitablishes•	 v,
no grounds for relief: Milligan fails to demonstrate how the prosecution
',violated lirady. The com.plaint was filed eleven months after Milligan's

trial, iso the prosecuton had no knowledge of it when Milligan was tried.

Nor did the civil defendants admit any liability in settling the suit.

All of Milligan's claims of Bratty violations fail to constitute

cause or prejudice to overcome statutory procedural bars. They also reveal

no fundamental miscarriage of justice.

JA004730
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Milligan also claims that the cumulative effect of all the

alleged &el; violations warrants relies Likewise, he complair of
prosecutorial misconduct, relying on the same alleged violations. Given
the lack of merit of the underlying Britdv issues, these rlas also fail to

,show cause or prejudice.

Other bailed Qtaimit

- Milligan arguee tht his trial counsel were ineffective in
conceding his guilt and in:failixig to conduct an adequate investigation.
But he does not provide 'good catise for not raising these issues in his first
post-Conviction peton, nor does he demonstrate that failure to consider
these iesuee would result in a. fundzunental miscarriage of justice.
Milligan dtea among other cases our decision in Jenee v. Stete for the
proposition that a counsel's concession Of a client's a guilt requires

reversa1.24 ama is not on point because it involved counsers concession of

guilt without the client's ,7pprova1 and despite the &elite testimonial
'disavowal , of gui1t. 26 Here Milligan presented no evidence that trial
counsers concession that Midl' igan committed second-degree murder was

Made - without his approval, and the record repel such a claim- 'Milligan

also complains that his trial counsel did not &mediate Houston's

*background, the special treatment Houston received from the State, or -the

condition of Houston's clothing. Even if trial counsel should have

investigated these matters, however, the evidence in question does not

24110 Nev. 730, 877 P.2d 1052 (1994).

MI at 737-39, 817 P.2d at 1056-57.
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indicate thatEiger/ is actually innocent or ineligi

penalty.
r the death

Two other claimsane pram urally barred because they have

already been decided by this court. First, citing Bxativ, Milligan claims

that the State unconstitutionally withheld evidence regarding blood on

Houstonls elioe and wetness and stairs on his clothes when he was taken
into custody. In his Brat post ,con*tiort proceeding, Milligan claimed that

his trial counsel were ineffective in not presenting this same evidence to

the jury, and this court concluded that despite any errors by counsel there

was no reasonable probability of a different result. Raising this issue now

as a Brady claim avoids .neither the procedural bars nor the "conclusion

that this evidence does not create a reasonable probability of a different
result. Second, Milligan claim  a that the prosecutor iraPerniissthly vouched
for the credibility of Houston. But this issue was already raised
unsucceasfully in Milligan'e brief to this court on direct appeal as part of

unsucceesful delta of praecutorial monduct.24•

Finally, Milli an alleges that the district court committed
errors in conducting the evidentiary hearing on hii it/11'cent petition.

Fast, Ivralliglua called as a witnese the lawyer that prosecuted
"s civil complain' t in federal court against .Humboldt County and

er defendants. Regarding the allegation that Deputy Sheriff Donald

Fox subjected Houston to two mock executions, the Wittman stated, think

Fox is the guy that . held the gun to Houston's head in the jail on at

219ktagaa, 101 Nev. at 639, 70a F.2d at 296

illarim Caw
VP

Heim&
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least one, maybe more than one, oecasiou- ." The State objected, arguing

that the witness lacked personal knowledge, The witness stated, "Mr. Fox

admitted it to me' The State then objected on the basis of hearsay, and

the witness responded that it was not hearsay but an ad:mission against

interest. The district court sustained .the objection.

an now claims that the district court erred because the

statement should have been admitted as a statement against penal

interest under NRS 51.345. Milligan has not preserved this issue for

- appeal: although Milligan's witness raised the issue, Milligan's own

counsel said nothing when the court sustained the State's objection. r Nor

was there any error .23 NRS 51.345(1) provid.ea in part that a statement

- which, when made,

tended to subject the declarant to civil or criminal
liability . is not inadmissible under the hearsay
rule if the declarant is unavailable as a -witness. A
statement tending to expose the declarant to
rximinal liabiltly and offered to exculpate the
accuied in a criminal case is not admissil:Ple unless
corroborating circumstances dearly indicate the
trustworthiness of the statement

Tinder this statute, 1VElligaz had to show that the declarant was

unavailable and had to establiili corroborating circuet;tances clearly

indicating the :trustworthiness of the statement. He did neither.

"au 1 'tiODO, 113 Nev. at 1259, 946 P.2d at 1030 (stating that failure
object below general/5r precludes appellate consideration of an issue).

telea NRS 178.602 ("Plain errors or defects affecting substantial
rights may be noticed, although they were not brought to the attention of
the court.").

Sum= Cow
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Second, Milligan contends that the district court erred when it

refused to grant his motion to continue the evidentiary bearing. During

the hearing, Minigan, asked for a continuance, it:arming the court that his

former ciidefendant Hale was =available to testify because he was in

custody in Virginia on robbery , and DM charges. Milligan expected Hale

to testify that Ktlligan was not present at the murder and to identify a

' letter in which Houston purportedly incriinin.ated llirnself in the murders

lifillitan's attorney admitted that earl,ier that year Hale was 'availa.ble and

had refused to testify at a scheduled deposition in this cue. in its written

order denying the motion, the district court also noted that when

first sought post-conviction relief in 1987, Hale alleged in an afadaVit that

Milligan was not present at the murder, MilLigares attorneys agreed, to

strike the :affidavit from the record, and the .attorneye decided not to call

Hale to testify. The court ruled that Milligan had shown no good cause for

failing to present Hales testimony before.

• The record nowftefore us supports the district courts ruling

A includes affidavits by Hale in 1987 and 1988 that extulpated

and inculpated Houston and Bonnette. At the 1988 -evidentiary hearing

on. Itfilligan's first poet-conviction, petition, the parties agreed to strike

Hales af5,111;it. One of	 in's attorneys expla im%1 at the hearing that

Hale had given them, an 'exculpatory yet "equivocal* statement, but after

exploring what Hale meant, they found they "Wad mot use his testimony.

• Thus the court correctly found no cause for not raising this issue earlier-

. In addition to the procedural bar, we have cause to conclude

that the district court acted reasonably in denying the motion to continue.

Granting or denying a motion for a continuance is within the sound
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cretion of the district court." Where the purpose of the tc.otior is to

rocure important witnesses and the delay is not the particular fault of

counsel or the party, denying a reasonable continuance =ay be an abuse of

discretion." Here, the delay was not Milligads fault, but the requested

COiltilliZEMCG was not reasonable because Milligan could not provide either

a date by which. Hale would be available or assurance that he wOuld

testify if available. Milligan has also not shown that lige was an

important witness,. given the decision of earlier counsel not to use his

testimony. Accordingly, we

ORDER the judgment of the district court AMR/vLED.

Ron. Dan L. Paper, District Judge
P.oeser & Boeser
Attorney General/Carson City
White Pit e County District Attorney
White Pine County Clerk

:lila* v. tate, 116 Nev. 1, 9, 992P,2d 845, 860 20 0).

3/31a, at 940, 992 13,..2d at 850.
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AppelIatt,

laspandent.

)
)
)
)
)
)
)
)
I

• No. aaida

FILED
MAR 21 laaa

- nfu.
coax

ZM TEZ SUPS= COURT al° iwn STATE OP EZ•X44

anuMesmaludriLknwt

Wm is An appsal from an osdor et the district court

dianiaalng ' peat-conviction petltion far a writ	 114baba
carpui. / a dlicrict court diaulaiad appellant"* patleie

Qn procedmral grakulda.

Da Warman 2, %Pei, fit angrealliataly 4:34 a.a., appellant

Eithud 11.1.1an Moran and a companion entered the Pad Petri Salton.

'Me I:Oar parson* vari in tat .4.1cans a, barmaid and a cuatcacr.

X short Una itir, Vitnant. Maiming ar prevecationa 'Koran abet at

boiaa blank an bath t basnald and the cuataarar. Lica 111.ctin

W44 hit vith maitipla bailsts am Norms a*Ptiobd the 014 QC hi*
eight oast .4, mailbox automatic pistol. Marva them rabhad tha

victims and the saloon. by his ova adaisalion., ho had tis Ulm tvga

trips taiga tar in anderia transport Ali of thelitAmmilm &tau.

He than attampted to barn tha salmon dem to destroy evidanse.

nine drym latar, on Angust LI, 11a4, Moran vont ta thv

apartment at his farmer spouts.* without giving blur any warning,

he tired seven shots from the salsa 'Jowl usad in tha saloon

aeateetra. Savaria QC Oen* shots lilt Oran's tarns: arstiga.
•

kLfliiq ba;r.	 Ulan &Int hicaelf wtth Oa Last balLat in tha

2:Pursuant to UMAP 34(0)(1), ve have detarminei.tbat tral
argument is aat varrantsd in this appaai. We have decided Cala
opal an tha record and an briars that VW* Sabilit444 bY the

parties as an expedited basis. Aft MPAP CA)s ta dany at moot
appellant's notion to expedite the temnsmisaion of tads rocovd.
totwatiois eta& mtgirogst* and disposition of this tp#04i.
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/Antal. *MI tZel Mind he inflicted Droved to he nan-fatals
atteepted to cut hie vristo a tirtish the 11441.4141 attempt.

hasan confessed ta tha killings severe/a tie**. Although
detaiLs att aconteseithe sere not always entirely

• intent, theta is na Unlit concerning any of the galavant ftata
of the liLlyings.

ham eras charged with two count* of first degree surder
with gem oga deadly weapons boa nanntaof goishary with %use of
deadly weapon and one gem:* at first degree arson with respect to.•
tho selOon incident- in a separate game, /Saran vas charged with

=no "tint of arst dagrolk murder with use at a deadly 'weapon in
connection with the slaying aC kin termer epe,Fea.. The Sages vete
cogatelidatad tar al3. porposes in the district coast and Us ail
subsequent prectsdisgs in thie'courc.

kitt1000 Zeungni vaa appointed to represent Koran, Soren
valved his piellninary hearing against the advioa o saunsel, an4
proceeded to district court, In district court, harass inaintall4 on
representing himself, end refused even the enotitharog of atanelhY

corellel . The district court ger&dstotod a very trZernagh canvass Of

saran Wore elloving his to exercise *tie Oasis:to right to
roma= hiaself. foram Y. California, 4i LL 104
(WM - Moran stated that ha vented to repreeenti hinselt heeaus
rs don. % gent tcossitseil to present "any al tifhtiaci +0144=1468"
don't sans tbie presented, end they have to they feel they have
to.* XJA riliffP64164ta teLt•ther queetigning by' the district esort,
hares indicated that *be , did not vent to put les any defense.*
Karen eaknovledged than he understood that ha would not be able to
argue post-ceerricelon proceedings ?awl lelo attorneys wore
ineffective in reveteantimq

relieving a very thorough canvass. Doran pleaded gtalrf
to ail 4* th4 charges against his. A sentencing ieuiring was

conduoted before a three judge panel. itssNS 17$.551. Mt:man
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th with rewpoCh te each et the

rev-medial. the district court
ty-tive years in the Wevada

Prison ter the rmbheries tat erase.

on appeal, this amart attireed all at iferan s a liallemehto
conviction an4 tha death penalties mita reapeat tor the tme
lings in the stigma. sit reversed Oa death passim with row/
the k#11ing et the termer spoose, however, ea the grout thtt
assrevatisq timaatences re1144 411 111, th*Panal wm14

instead impose* sentyace of ' lite in prison
peefibility 04 parole. aorta v. ?tate, 'ay. 134,

734 P.24 Ill WW1)*

igan petitioned the district court for paet-oarivictioa
relit The district court doled the petitten, wed Mem
appeals4. $. distisetd aortae * lipped aa Sarah 15# 1.219e Marta
w% Waded, Decket iliel Ord= himeissing appeal. HArch 15,

%set). The Caton statms Suprema Court denied Karam?* petition
ter a aril 4/ wertierut. Nem v. Whitler, 03 U.44 4/4 Wes).

north then petitioned the federal dietriet coort tar A

h411444 corpus. Wren's petition yes ansuccesmtal, 0,4

*46,811 diskoziat *tart icvals 444 'Corea appealed„te th4 thit44

tette Ceezt at appeal* ter the Math-Circuit. Sinth Ciraait
Waal haste tens satiate pm Neon v. sadism, #72 /44 243 trth

1/$2) # hot Aka datonireetion at the Sloth Citzu-tt 11411

by Um Stilted *tate* Supremo yearn, 44dirom V. Wean.

54, U.S. 3$$ (ISM.	 resand# the Sings Cireals affirmed tit*

deaiel et Norea's petitien ter a writ at habeas corpus. Oran v,
Sedines # S7 744 *SO 0235). Warm** petition te the 'gaited

Stets's %prom Court for a writ et certiorari vas denied. Worm

Vcasaisi. lit 4114 et. 479 $	Cliaves$4: 13; 121111*



n•••nnn••

•
Thertatter, ou December 3 DM 412ost sloven years

*Mir the entry et the judgments at conviction and IkOZS thain six
years attar this court finelly resolve4his first state asurt
rata= for post-conviction relit. saran 0.1act LA slat. district
courta posc-ocevicticaa petition for 4 %Mit CZ habeas carpus. Tha
mtate moved to dismiss the petition as procedurally barred, and
Saran oppeaed the action. The state flied apposition ti the
Potitith Ewe a Writ of balsams Corium again asserting procedural
V4434114 far dismissing the patition, and Nazar& fi1o4 supplemental

*4

opposition to Wait eti= to *Wass 1 rho district court ttalkilsest

the petitiii i.e Untimely, as an 41,4314, of the urit and as
Procedurally barred pursuant to er.atutaryprovinieeis. 72)4 tinalT

ameal toilowed4
rnicially, we nate that in his petition in the district

4:curt' and lam thia 'court, appellant does not raisa Any question

concernial the facts of the crimes aessittad. There is no doubt

that the warders were counitted, and that they vase omitted br

appellant. appellant rmisem general otaiiengee to this 4r.4tav

death penalty sehene sod technical challenges regardin g the
vailditr of his judgments of conviction. aL1 of these claims are
procedurally barred.

rurthar, based on ear copyists review of he record ard
the briefs that have lases submitted, we Conclude, as LeigaiMaii

Wiwi. that the district coact properly dismissed sppellant'll

titan am procedurally barred without resolving the mesits at

Gt his slalom. We
precodaral grounds; ally disci:setae o g the omits of any
appellant's elaims in this 414 is strictiy tor the purpose or

demenstractne that appellant oesmet eve:coma his prosedurai

by 4 thowiag et 441.11241 aAd prOW41011.

.aa•

Appellant contended below, and conton t0 in thia a .

that pracedustl bars gannet he applied to his mutant Wition

Ili
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fonsistantly with ths Equal Piotaction and hue Protium Maus** of
the Unita4 stAtas and Ifavada Constitutiona bsoauso this court has
not conitistantly 0101144 procedural bars io past cafes. W.
emphatically raject this asoartion.

Arqessonts regarding tho connistant or inConsiskant
application of a precolural bar are genoraltr 4ireote4 ts tho
federal Courts and sanesally concern the guration of whether
fedetal court will be precluded frogs rauiswing a federal question
attar a state roost has refusad to addraso the fadassi question
based on a valid state procedural bar. hosanna v. hcbanial, nS
1.24 1413,7144a (9th Cir. 1192)2 Mills an Tap v State. 901 P.24
1301, 1244 (Mont. 1141). Mona of tho Tamagni equal etagaGti,aa
osSes cita4 ur appellant directly supports appellant's cunfontion

talat the Unaqtal rprilicatiou al a rola of procedural dsfault may
itself conatimots 411 equal protactlan violation rorther, tne
phitind 1t4to's Supreas Court hag racoguirad that obsolete

Ciallaia'alacY in tha application of procs4itra2. defaults is not

nocoollan co ootthlinh that a state procedural bar is an arbogatta

and truispondoat .tats scot= preolortins collateral tuctssal toothy.
toner V. Adams 410 VAL 441 t 4).% n•If fit$9). Ln any avant'

contrary to appellanWs asSortions, i us Data that this eau= has
consistently applied poot-conviation procedural, ,bars. Thus, it
appliCalia, those tars Wia be applied to the, atins raised in

appellant's gnat recant Setitica.

2ftrIScrAnna, v. McDaniel, 4S 1.34 1413, 1.444 (9th Cit. LS93)
(in a case iovalvinq the doctrine regarding teitArla hainai
Otquantionapromointallybarr od L *tat court, tb.o Ninth circuit
stated that tbe tailor* to rats, constitutional claims en argot
apoeal in Wevinda does not nacassmsily bat aonsi4orotbin	 Ulas4
"al" ala "natty" covio4) !citing Yortsan v. State, las Vey.
134, 444, 473 4.24 241, 244 (1444)). In ger.gon and other casoS.
thin proposition is clear that a petitioning sea% establish good
canna and satual prejudice to overcome a peat-conviction
procedural bar. ISM AJ.S.L. Loud/ V. Stat. ) 1.10 Nov, 10, 471
Pgad 944 (1194).
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As a rine/ initial matter, v• bad that appellant's
opening briar is entirely directed at generic arguments regarding
vbethez procedurtl bars should have bath applied to this 44,54 at
ell. because , appelIont cannot prevail i da thin net= was's ha

prePerlY Pleaded in his petition in us district cecrt soma alit:a

which is either net procedurally barred or Vith regard to which
8.1 har canhaft-WL-blimmpre-an

Ne conclude that It would be sere &Motive
the 41hish toisod in the petition than to al:tamps

e44rose-th.t general arguments contained in the bging . tn de

ow ' vu Will haCessagily rerolVe all og the true 'e'er.s contained

a the brigt.
ti	 laV

a wit et habeas corpus &net ba . riied within one year of tha finel
determination al a direct appeal, unless good canna can he Shown

tag the delay. coed cense is defined as a &having by hho

petitioner that the delay Ls hot tha fault or the pecitieser 4n4

that tho patittabar stetazymosa prajthilazi if the P4titien i2
dirsdeeed se Untimely. WAn 14,44404(h) pravi4aa that a goat-

acurfiattat petition tat 4 %wit ebt habeas ccalrras may he Ataxia

it delay in the tiling' et the petition hut prOadicad to state in

ite ability to roapind to, tha petitiOns unlace the petition lo

teem* on ground* or which On petitioner =odd tat have bad

kffleviedga by the Coledifil• of reasonable dilifeabGe Issida'S

circumstances predudioial to the state occurred. Similarly, 1194
34.8120(21 fitroviltaa that audb, a petitiam may be diseips ed it dolor

has prejudiced the state in its ability to retry the petitioner
unless tha petitioner can demonstrate that a hiacarwiwss or

juetice hes occurred. A preemption et preludice arises it a
pitied of rive years has elapsed betweem Marital decisio n of the

41zootappo41*od tha Cilioq eg aaa posa-aanwiction petiti on. NA2

34.$340),
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Ths instant pstitkon vas filed or than seven years
after the direst appeal vas cosplotaly reaolved 4 and note than
five years after this court Altai:mad appellant'S appeal Cram the
denial. at ilia first petition for post-conviction reiief.
APPsilbnt tat het illtaifitally danaustratad that the dalay IA
raising the iSSUts in this petition vas het hie Unit, nor osn he
deoonstrats pratudica with haspaca to any of his claims finallr,
appellant has nada to ettaapt to dasonstrhte that the state has
tat bassi projWiltsti in lth ability to rtspond to this patttion and
in its 'abilttr to retry petitioner. Thump appaltatt's entire
petition 1.; paagArly procedurally tatted. wo consider this

procedural Wit tu be an itdapandant basis ;sal eglirmiX it its
attiraty Imo dismisaal o appellant's petition. Nava:Thalami. Lt

I an trouts:too aC caution ve viii addrase the specific issuta

Staled LA Appel/autos pstifios to damototrata that each ism= i.e
sposificallypramearally barred.

in his petition hs1.v, appollant contasdo4 that his

guilty plea vu invalid heasusa.le vas involuntarily =hared. Ta
cRmstrt cif this contention, Appellant argued that he should have
hats informal that he aesid not be aaaviotack of first decoms
*order as a Wanly voider theory if he CarAed the iatmok to rub

time 'Latins may attar he cosmitted the ansters._ la our order

danythoi appallAnt's first patittso Sao poat-coovkatlas raltat, vs
tatatminad that p..1itVo plea wasAvaluatarily attatt•t attar 11.11

anrispriats pita augvai s	 Sarah v. autism, 13sok4t Ne. Idiot

Appwa, harch,13, 1,43). That datersinavidft

the liw Si this case. gall v. atata, si saw. 31.4, 233 1.24 791

03111 (the taa at the first appeal ia the Lav of OA oast on all

suhamosat appeals in valeta the ftoto sobataatiallY the aims) •
ovarthaleas, appellant arguos that this court ad not. decide the

?reside Jude raised in this cantsntiaa then it datat;ained that

4ppeLian44 pleats/ voluntarily entarsd. Thaso 	 *hearts

7
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ttat oar prior deoisiet is net tu iaw at this case vith aspect
te Winter:at Lunaepromented. Vs diaassea. *Tho 40ot:inane' the
law et tbs cane cannot be aVoidad by a mate datalled sad p.secisaly
focused asstnant aubscsoently nada attar refloction upon th"
proviatS ptec•adings.' Id. at 31S, 929 V -24 tt 799.

Ives if ve Wan' to consider tag I naw	 raisa4 Cot

K. first time in %his proce"ding, appellant diAhat *Void the
procastaral ber that applies te 124w issues that eon/4 have been,

boa uese nst, rained iA aprevious appeal or pmat-cenvietien
proodeding... NhS 34.51*(2)L(3) (petitioner mst demonstrate good

cams* "nd iieiodice for raising a now issue /ea s' amaeseivopost-
conviction petitionl. As =SA4 far not havIlmj raiawl hL. ist4e,

LAMA prier petit-ion, appellant lissarb, only that he is g Xarmaa

at law and that ha 444 hot waiva his right to have prior counsel
rala4 eVeity esmeivablo isSte an big behalf. That appallant IS a

ltYlan it oat Cttaa, Phelps v. hiretter, Wizens, Int 1441 . 041,

764 P.24 23103 Wile), and appellant has ne rights ta have counsel
veto* Won' aanaalvabla issue, 4enes Ira Sarnas, 443 L. 745

=AM.

.	 teem assuming twat/ant had *eat right to have coonsaL
raise thin LIVIA In the arat pest-cenvistioa proceeding,
appoLlantomanot demonstrate oataa far bin Slava* to

tha issue in a proceeding filed after his tint petition Vas

insily resolved, Ws batiste mare shall Sive addltiveal, yeas* had

elapsed. PUMA; da habeas carpus relief in goderal court 4444

not coast/tuts good 'masa car delay Lefiling a state court

petition for pest-oosviction relief. Colley w. state, &as Peg.

3S, 773 P.24 /23$ (ISO17. 3 litally, aS 4i1otS4e4 mos* &dal

3We reesagnisa that appellant as represented by taw Rase
ttarnsy during the Antis's posind ha Va./ Parduing his federal

resedies. ravarthelass, the record reVealS thst ethereaunsaL
alma represanted appellant daring this period, an 	 4WO

conclUde that a defendant Can naciaat " "11/ 141"145
taantinutd • • •
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below, apptilantrannOtadmonstratapraiudisaulth 
nowt ta this

aim, ha:mum the eiwtis tacks serit•

Itt support of the =pun that appellaut cou d set Uwe
hear& preparly coewletet et Chrst decets uturdero airpallast asserts
that his r ailty plwa waS /4444 estitsly en theory et relarir

astrierf jj, tut talk ausdfirs wilts ecersittad 'Wale ay/pail/Let was
engaried in the easSissias et a zabbser. Os 200.033W.

bppellast ssmerts ilaxtbac that the Toward +4.4.mnstuta4 that he did

set fess Oa Latest Se tea the victims eati). Aglionz the viatian

ware &Ad. Aggellahtarquod that ft* sontaegiagtobAolrumuoAttoi
only basis4zr the woftviCtiOA me first deTeau murder bhaa it

tailed to find as an aggravating airirmastahra that th) =adult
wasecessitted during abs commission og 4 Xsbbery, and found tat
the inw44514 worm random and motivalaaa. appollaht a gaests that
tha unbinding panel in Wanes 464pitC44 Ma of having oonmitto4
thasurdars doting the commiseich of is rabbe:Y., we dAsoft04-

First, avidenae L4 this ammo eloarly &sista to 349a7z

Wing that the saloon murders oars daliberate and
Petim4itAt6d4 APPollaftt avoid to plead gmiXty WitAO44

nocatiatiehts , and without opeoityteg an basis roe the finding et

first devise vardar. fa ranvtaaing qipsUant, boorver, the
distsiot (mars eesmod ta raly 4m1mIr OA this taloaxamrdar-thaery
mesa:smiting appellant ra guilty plaa. Thud, it may fairly bo

squad that appollant ia pia* riots mn a theasy that ha dessitted
thashrdass vbile.srstagad In the aosnisoloon at 4 Weskit/on.

We %Wee.' hAwnwar, that *prated adsittad at this VAS

WW.Ww4a4 that ha aaasitted the, surdas. Alla engaged LA t44

31...aantinusd)
ow mad a lea, peas& me 41mo 11/4001 1004e410 1* as 'Ss is

=rod by faunas]. Who allegedly has a canna= at istarest.
deem/Mints have petitiente tor relief in wastes gotten ovfn

mum ragraaantad by aoundeL and the, pseiudise to tha atata Ls
substantial -ahem is dalay ht tanY year% oasurs before issues ere
aimed. WO qahaiude that appall/Alt cannot demonatrate 

IMMO elle

this weasel:Able dalty in %Us Casa.
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tammisaiOn of robbery. rmidaacs Laths roomed 4i4 net watoltah
bon appellant forted hie intent tat rob the victims. Appellant

wetted to ono pellet officer that he farmed the intant after the
aurdoto. were committed.. gesever, dUring his tape recorded
contasson, he anserted .that he formed the intent to rob bolero
oamiltting the surdarn. The question of guilt woe het Were the
sentencing panoi when it dotaned Pat to ray on the Pleaded
aggraytting factor that the eurclers were committed during the
Csietisdiaa of a rubbery. In foot, tha record naveals that tha
sentencing court wan concerned whether both aggravating feeters•
that the came was cassittsi during the sessismass sg ssabary

Sa that tha hardsrs wage random and sativalsso, could Ofound ia
AAD* nano. Tbns, the panel elected to first the vandal' and

motivalaSS factor, an4 net to gia4 tha factor that the crime was

coal"trA4 ditrinf thu ccomfacian of a robbery. la 04 doing, tits

pats& toted that appellant 1noloata4 that ha did net Now why be
killed his victims, and that ha ha4 sot famed the intent ts rah

Shah he antarsd tha anIsan. The yawl did not smggest chat

appollast Ltd not form the intent to rob the victims Wore

kV-UM tbAln i MAW da the pima titiel that ApseLLant did sat =mat
the burette during the course of a robhary. Walla:a

pleaded guilty to and was sentenced for Us readrary. Thu pano
swei.ing-4*

I. yam cammitted daring the coselssion of a to
Was sot sblicsts4 ' to find all p0epeoa4 aggriesting

dirconetancee, Wes ig V4404 0aatarsvauld have been sthhartcd,

neatly, the sentencing panel
open, ths Eaters/m*11:4st

that appellant was gulity of Ciest degree murder, as ha

declared at the tine of ataxy of his Imlay plea. Thus, •ven

appellant oguld establish CA4S4 for hiVing	 this Vaa's In

La

JA004746



-

LI

4

snob a tardy faahien, appellant cannot demonstrate error er
preiudice sufficient to excuse hia proaodurS1 default.

appallaat next contended that the three lAdga panel vas
unconstitutional because appellant bad no oppoirtun.i.ty to voix dire
the panel *cabers, because the Nevada tanatitctien dose mot
previa& tore three lodge district soUrt. the panals are unfairly
biased in favor of . retorhing a death peneity and time Are no
safsguards for enelming that the panels' are impartial. ltio claim
could have Immo prossontoi appellanti e disown appeal. Appellant
has notestahlished ovule far hat hariAg ysises this issue Innis
direst apiIsal.	 Fortner this imort, has reit:tad similar

Challenges to three iM4q* panels. lag Paine v. GUT:ARO:Le Nev.
al7 P.24 len (1SSal 4azd swish eited therein). Althcough

horan's 1123WWilLs owe not exactly the Sane as the arguments

previously rejeCtad they are sassely related and imply on tho

"It* 1.11% alnalYailis la any oVant, Igo are persuaded that Horan
CflZot4osonottots PreNato olettoiont to evernons hJ.s progothavol

default.

Appellant next contended that the aggravating :Cantor

that the killings veva ceenitted at ranclam end vithoct Apparent
netive is unconstitutionally vague and irrational ' 1eversiso11311
shifted the burden of Reef, end oam Dot wally grroi4 by substantial

evidence. Appellant also eariLeado4-ti344 the egiiravating Pict=
thatthessmdere ware aogatMNA by ape:mon Imo WitemtaglY allots&

great xis* , it detth te SOX* • than en* SatS4A

unconstitutianally vague and irrational. meld not be aliPlit4 to
the taut,' at this ease, and bad not supported by sutaitantial.
evidence. Allheuen appellant is VIAIL4Wilat arranged WA attack" es

the validity of the aggravating an4 mitigating teeters' ve rota

that omPrssally =hsidered the velldity or these teeters ta the

taut& et t/4111 anaq . and tonna both te be oonatitutlesil ao° *IRV.

supported by the Xecerd. Saran v. State, in3 Nev. 131, 734 P.24
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712 (/.947). Our prior datarninstiOn is the DIV et this cue., and
appellant. has not d4CIOnStrate4 any hafts far our not applying that

doctrIne to the spetifle feotS of thiS ease. as Nall v. State,
NW. 21mp 533 2.2d 797 (1.325).

appellant further contented that the minus:clap penal
erred In rotasing to coneidier ae a mitigating &tenet getitiener'S
history ef drug and alcoho1, abase and hiA state of cocaine
intoxication at the time of the meters'. Appellant meant& that
a sentencing panel at find an a natlgatial citcasetance any.•
natter that le presented in talt.tgatiaat. Thin Wm* vas taieet
aPPoliant's t treat appeal, hitt vas net dirawtly 'Liars/wet by this
mart in the *pinion z-esolving that appeel. neve:Wedowee we
noted in that Opinion that vs had ennsidervd . all at appellant's

reaalnin COritenttirtos and that 'se Cannot thee te be vithant leaxib.
Vane, ear raleertion sg %Wm alain in the lay at this case. Hall,
V. *ata, Si bey. Ito, 321 2.24 I37 (1175).

Tortbst, the thr.OW4 desarketratte that ape/ant' s
an that the panel Ltd most eansidar the eitigatlay eviderve

La WANKS the panel coneidered this hvidlohaill at appiallant's

/atonic:nice and nietery of drug Conseil WM did hot rind it he h4
liksifitimi in WA CUM+ Although trim sesteovaing pane% vas

rocridred to cansidax all mitigating evidence presentad, nothing in

state er federil lac requited the sentenoing pelmet to find the

evidenes tabs 4 mitigating circumstance. jes, tarter v. scoffer.
43a v.& 244 (111321 (death penalty' uphold WWII taCciWg

4OMODotX4to4 that the sentenoaur had canaidered and vat'044

fratteret air-tgating evidence); ntu Wilson v State, 161 MY. 110

772 P.24 343 (isms) (a eentence: cannot stoats ta coneada:

relevant ainigating evidence)	 Indeed, LA a 64.141

analogatui ted thin a.ague th.Ls mat apncingaily relented tho

artualant that a ecatanact *met find ell ggeeeeted ;litigating

evideace td be a mitigating circumstange. Parsec v. state, toX

12
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/leo. 41$ t 705 P.24 149 (1,1191 (sentanging palel van RaittegUired
to find dofandano ts sandal iapairmortt a nitigating airounstance

where tho record donnostratad that the panel had considered tha
evLdoneot Skid was ware of tna law). ThuS. appellant cannot
dascustrato proludico •mfflaient to overcome the doctrine ag /so
or the can,.

AppolLant wont contondod that tho district court end tto
on had 4 dety to promeht evfdance air mitilaeLeo en

)peIlant r s , b4halt deoplto appeliant # s steadfast refuse). to
passout. an6 widow.* on his ovn behalf. appollant assorts tbat
nere ogidonca oonceruing his taseilyblatary or alcoholism and his
history of drog &buss via Moon to the prose/oration, and abosid
hay* boon prioonted t juotify Santenat Zeis Wish death, Again.
this tette could hove Imes wrassoted- opellanes direct appeal.

b'at wee not. further. the panel Ten wars at appellant's history

and of his intoxication; owe:mol es assertion that had nor

supboeia been placod on these tat= the nehaity ve(414 tot hay*

boon ispe‘ed is speektiatten, 444 is 19.cat inunrciertea by the rocard in

thig °a"' APVItturt atigttifamtlY. Xnevitally 4n4 voiontari17

Iftived bJ.s Watt* to present mitiltkihs evident* ge therefore

cannot deeanstrato prejudice resulting room any supposed

obligation og the state to promont evidenas cable behalf against

hi, onrasmad vitt.
Appellant contended that tha M.v.do =press COurt had a

duty to conduct °an &dogmata and rational appo11.04 41rovio° °I 4"
annotation and soutanes.° appollaut assort& Mat this roUrt did

het condoct such a root/ea, because an did not &actress in our

opinion every issue roisod in AppolIans m s direct aPP1441-

Areal-Mat also hsmaxta that thicsoure did not afford salleloot

"Ight to tha aitidatitin moidonao whorl we roviaved the mint/moo

satosSitsoas4 and dispropectionality. Appollaot aisarts that

thia courb,hao aduty to state reasons for its conclusion that the

12
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sentence vas not attscuml by pssiatt, Prgiudicil or Gate arbitzsty
footers, and that it must intern dotendammo et the method by infacti
it conducts its reetav. Appellant concludes that the statutn

wairing preportionality review in unconstitutiohaiLy vague.

/hate bald ossartions, vhiuh arn baled on counsel's

baliot that ea manhood Ulla wrong deeiaian mith regard to th*

validity ot appellant/a sentnaa, are oisply taloa. Vita court

narstully conicints	 et tha evident* procented In Us eases

aegere it, •apecially in dostras isnoss„ Tagza J g an igulLeatiatt ii

tha zenati that thLa toot did not properly Lta

nonstituticsua tatien in rain.; on appe1lant , 4 direnre appeai., The

tors= atattita vhiah Toraizad preperelAnality reviea wee not

unr.onanInatlenally engne. because it wild net ta. rpliss 'We court to

into= dotendanto et tha method it malty, in reviewing cased

Purtbar, nacmisa ions Uasii COr counsal lo notations

did exist, appellant could home pursued than claims in his prior

patitiaft tar past-annvictien retie* or. at the vary least. could

have naertad then claims in A petition tam* in 4 sera tingly

fassi*a twin %be PAULI= tiavd Voice.

watitienercontanded that tba inning raised LAMA Primg

Pstg.
Caart.

or pent-conelatiso valise were wrongly decided by this

Patitioner inernatsted his prior patitian inta this'

petition. our determination that tha . prior patitien looted merit

Le the law et this one. wen v. Stalls. Pi gs,. 33. 46, 53s P - 24 797

(3.5751* rytitiveyte cannot overcame tha.dootrine at Lie at th6

can by simply nosarting that prior roundel did nat amplain the

Issuss sIsarIY though to this mart to tustarrstaxvi ;hair merit.

Ina dmalinn t* rteisit tha alai= raised in appailant's prior

petition.

Appellant cuntandad the death plultY Is Pe: se

titatilmal boottna it constitutes cruel and unusual

14
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punishatent. We 4tC 1ine . counsel o s inVitation ta engage
discceeion of wadies ragerdin, the death penalty.

tleally, appellant contended that him counsel en his
direct appeal. and in hit first petition for pair%-40Avictian relief
sad loofftattvo tar roiling to rale% ell of to Issues Gentained
in this petition. Appellant asserts that damsel's
Ineffectiveness should constitute deuSe for his taiicre to have
raised theme tieing Warm. Amount notes that he had She sante
btlerwil reg hie dimact appeol and, for els first pest-conviction
petition. Appellant ssSerre that counSel he4 a con:lice of
latereste ,because he could not properly raise the claim that he
had keen Inaffective in the direct appeal- Appellant &Tette that
until' conflict of interests amounts to -Per se ihstfoctiv*
auditazza or eclunsel . ad eniuld result be thlda inurt ,a raniuuLtng
this petition es the district court for e review at the merits at
all at opellont's slots,.

Initially, we vete thataest of Ma issues raised above
*Wald have been relse4 in appellent's 41reet appeal.

At the tile at appellant's direct Appeal, coammelteilee caviller

t laSeCeite. Appellant argues, however, that he was preciodeg
free discovering theme Lamas and raising,' Om" is Ila
eniwietion petition became of counsel's cant/Let at iesikrusts,
which eppellent asserts wee net disclosed* We note that the
public defaxim:ves originally imp:anted by the district coart te
reprementeepellant in hiS direct appeal.- latteut order foes thin

court er any indication at a cautlios, privet. eseneel Suratleutod

into the Nowa., an4 the same cleanse/ continued to represent
appellant throughout his first irate and his federal collateval

llanyea TA his juelgametaat conviction * It appear*, therefore,
that appellant *elected his isineet, vas apparently aatiiiied with.

hLe representation, sod therefore waived his rilbt to ohallenge

taat representation at this late stage of these proceedings.

15
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&re ispartatkr, ,hawevot, to &tat* 	 cZais
fsttv. assistant% of counsel, a defendant must Usenet:at*

einahsel s * parteraanca Pall below an objective standard
of rtaatntbleafte, en4 thAt cauhsol # * earerS ViZe. se Wert that
they caused acipall praiudlsa to tha datondeot ,* Ui SAM

Sakki11l4 v, seehlogtes, 444 4.3. US (1,14), 114X44112 ve tion2f

IGO Nov. 410, ASS P.24 544 (USA),	 der(, 414 0.s. loot

MISS)*	 Aa Dal been 4asonatmate4 above, appellant cannot

dasonstrata any ptajudica arising =too Amy act Os esiblre to aot
.•

t his aounsel en direct appeal. er in his tirst peet.conviation
Prodaading.v, Further. appellant cannot lcuatify hie failure
following the digninatl at his /int patition to assert theirs

clots, gag AIM* than tire year*. Thus, the -nostiicc el1esse by

appellant is not sufficient 'rolk joetity &whoring appo13oat4a

procadnual tetanus.
We conclude that this distiiet court Sid not err I

dittiaaina Petitioner s petitiai as procedurally barred,.

itecazettaily. we dismiss this appeal. Pa cliz-oet the 40.411t itg this

=Mt to issue tha tenittiter in this cm tart:with.
1% is se ooDSL10.4

41114th ieibisOasts, IL Sreingorn, Justice . Vika 10,41,110 IditAbly

unessilable; end die oss pacttctpete in the lacision of this
eppeal.
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IN THE MUMS COM OP TRE STATE OF NEVADA

)
)

Appellant,	 )
)

VV.	 )
)

WARDEN, NEVADA STATE FR/SON,	 )
)

esuponiont,	 )
	  )

ORDEpt DISMISSING AFFSAL.

This is an appeal frog en order of tha district CQUV*

iamissing appellant's post-ocnveation petition for a writ of

shoes corpus.	 -

On August 27, 1966, thie'court affirmed appelient'a

judgment of conviction and sentence of death for murder in the

first degree. MA Neuachafer v. State, 101 Nev. 531, 70, F.2d

609 (1965). Thereafter, an October 23, 1965, oppollant filed

proper person petition for a writ of habeas corpus in ths

district ocurt. Appellant requested that the district court

stay execution of his sentence pending t*Viiitt of his petition

and appoint counsel to represent is in the post-conviction

proceedings. The district court denied appellant's request for

a stay, declined to hold an evidentiary hearing and dismissed

he petition without prejudice. The district court later

pointed counsel to egoist appellant with putsuing his state

poet-conviction remedies. This court aubsequeotly affirmed the

order dismissing appellent'a proper parson petition, 'without

prejudice to counsel filing en emended petition for pest-

ormiction relief end/or hatmes corpus with the district

ur$, .4 as Order Dismissing Appeal No. 10815, filed

November 1.

Nonetheless, rafter than pursue any available state

post-conviction remedies, apoellint elected to file a petition

Or a writ of habeas corpus in the federal district cOurt with

IMMT NEUSCHAFSR, NO. 16371
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the •existence of a fede -al public defender. In the federal

babas,' corrwa Urrecetdi09*, sMtliant asserted the game claims

hich he had raised in hie direct appeal to this court.

ppellant was eventually denied federal habeas relisf. Sea

Neueohafer V. whitley, 456 r. Oupp. 891 (n. Nev. 1987);

Weuschafer v. Whitley, 815 P.24 1390 (9th cit. 1987)
(recounting the protracted hietory of the federal prOCeedingt).

*Stably. the Court of Appaais vacated a stay of execution o

appellant's sentence when appellants counsel informed the

Court that his Conscientious review of the record revesled that

a writ of certiorari would net be granted by the United States

Supreme Court.

Thereafter, on July 21, ./987, respondent filed an

application in the Nevada district court regueeting the

Issuance of a warrant of execution. At the district-court

hearing on this request on Auguat 4 1937, appellant requested

the court to releese all of his previous attorneys, including

the Nevada Stets Public Defeeder, from any further

respcneibilitiee in thin setter. The district court oenveseed

appellant, and all counsel who were present at the hearing, and

theft discharged all previous counsel. The court than scheduled

he execution of appellant's, sentence for August 20, 1987.

On August 3, 1987, the relieving day, •ppellent,

ins in proper person, riled the post-conviction petition

ihet is the subject of this omplai. Appellant further

requested that an attorney be appointed to represent his in

the*. proceedlaga. On that saes day, the district oourt

entered an order again appointing the State Public Defender to

repre4ent appellant in ell further proceedings. The public

defender than Raved the district court to stay execution of

ppellant's sentence.

2
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On August 1O, A9a7, respondent requested that

stria% court dismiss appellant's petition. On August 17,

267, at the beginning of the hearing an respondent's motion,

State Putlin Defender Terri Roamer intarmed the court that a

peso/Jae =stunt of interest existed respecting her offilnee

representation of appellant. Specifically. Boeser noted that

•ppellant i o petition challenged the effectiveness of his

couneel during his trial and his direct appeal, and that her

office had initiaily represented eppellent at his trial.

further, Rneeer indicated that her office had represented

primary witness against appellant on at least three ptior

assume anti that investigetorm in her office had teen
4

nvoived in prior unrelated crieinel proceedings involving

appellant. Appellant than indicated that Roemer had explained

thralls ponmeinis conflicts to him and that ha wanted the public

defender to withdraw from the **so. Deputy Public Defender

Plohaell Powell 4100 noted for the rsoord that he questioned

ppellent's *vanity to make en °intelligent and knowing waiver

at thie particular time to ha represented by counsel.'

nonetholees, the dietrict_court . noncludtd that appellant had

knowingly and understandingly releeeed the Stott, Public

Defender from the nese, After hearing rsepondent'a ergumente

n the motion to dieeisa, the district 0ourt granted the motion

dieeismed the petition. This eppeal followed.

Prinatialtrity, we note that the State Public nefander

has filed this appeal on appellant'e behalf. Reepondent

contends that the public defender's office is not authorised to

pursue this &pose' beause the distriot court previously

reliePoltd that office of its responelbility in this matter. The

affidavit of attorney Powoll, which accmenenien Os notice of

appeal, nowever, worts that appellent'e competency to waive

cautsaal. is in question. further. Poweil teserte that pursuant

'76

3
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Hin 1.90.060(3)(b),-,the public defender's offite la

authorized to prosecute any op peele it consider* to be in the

interest of justice. Although we have serious doubts

concerning the authority of the State Public 0efeodmr to PuTou

this eppael, WO nevertheleas elect not to decide that issue and

to treat the appeal es one properly invoking our jurisdietien

given the gravity of appellant'. sentence.

In diamlaiming appellant's petition for pot-ottvLt ion

relief, the district court concluded that the several Claima

einmerted by appellant were conclusory, did not werrent en

evidentiary hearing, and did not entitle him to hoboes relief.

isp. Hargrove v. State,. 100 Nev. 4?2, 686 V.24 222 (ISM) (a

defendant sleeking pcst-onnviction relief is not entitled to an

evidentiary hearine on lacteal, allegations that are either

unsupported or repelled by the record). Having reviewed the

cord on appeal, for the . reasoner espremeed below, we have

determined that 40peilant cannot dapeOnetrata error on appeal,

that the district court properly denied appellant relief, and

that briefing and oral ergueent are unwarranted. See Luckett

Harden, 91 Nev. 681. an, 541 V.2d 910, 921 (1974), ileEt.

ad, 422 0.41. 1.077 (1979).

First, imprellent contended below that his conviction

• lanais because the dietrict judge that presided OVOS his

3 al did not redele himself. Specificany, appellant alleged

t th

•

 e trial jedem wee formerly the district attorney and was

in curse at prosecuting eppenant in n previews murder trial.

,hppelisat contended that the district judge was biased at

prejudUced apaillet appellant es a reeult of the Judge's

suoativienry role in inneeceting appellant for the prior

appellant's counsel limo added that the Judge's

meoretery worked preVIONsif at the district attorney's office.

that this secretary's huabend teetified against appellant

V-
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A0 •
uring the penalty phet9o, ' that the judge'a former deputy
ietrict attorney and law 3ss0Oiate *leo testified at the

enalty phase, and that the jUdge's1 Law clerk, who was
eventuelly in charge of the jury, also testified at the penalty
phase. We note, however, that none of these facte in retovae

0 the question of whether the judge was personally biased
against appellant. More importantly, we note that the record

OK app•llant'. trial in this case belies appellant's
' allegatione of prejudice because in response to the judge's

inquiriee, appellant personally inforeuad the district judge
that he had no objection to the judge presiding over the trial

A

in thim cave. Moreover, the triel,judge expresely denied any
bias, and appellant has not identified a single instance where
he was unfairly treated or prejudiced by the trial court's
rulings. We therefore conolude that appellant was not entitled
to an evidentiary hearing on this ;dais for relief.

Hargrove v. State, 100 Nev. 495, 656 P.24 222 (1984): Doggett
v. State, 91 Nev. 755, 542 1'.2d 1.066 (1975).

Second, appellant argued that the district court erred
by dismissing eppellent'al previous state poet-oonviotion
petition without first appointing counsei and condu' oting an
evidentiary hearing. We agree with the district court,
however, that these claims are not appropriate grounds for

habeas relief. They do not challenge the constitutionality of
appellant's conviction or sentence, or otherwise state a
cognisable q1ai. for relief under MRS 34.370(4). Moreover,
because appellant's previous petition was dismissed without
prejudice, appellant obviously was not aggrieved by the lower
trourt 0IX ruiinge in this regard.

Appellant neat contended that the jury thtitioi I at
the trial sismtatad the law and did not include an instruction
on lesser included °fly/nese. Appellant, to:mover, failed to

3
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identify which jury inetructions incorrectly stated the law.

Further, appellant failed to *pacify eny prejudice reauLting

roe the allegedly improper jury instructions. M0x00s*V, the

record of appellant's trial reveal* that the jury vim properly

inetructed on the elements of first degree murder and the

lesser included offense of seoond degree murder. We therefore

connlude that the district OnUrt did not err when it refused to

conduct an evidentiary bossing on this aiaie far relief.

Doggett V. State, 91 Nev. 766, 542 111 .2d 1.046 (1976).

Appellant also compleined that his counsel failed to

requeet a change of -venue prior to hie trial. hppellent
4

impheeizad that he wee convicted of two previous murder* in the

sems county as the instant offense. ' Again_ however, aopeilant

etated this claim for relief in only vague and conolueory

terns; he failed to set forth any specific facts to show that

news coverage'or other pretrial publicity teinted the jury or

othereiee deprived him of * fair trial. Iee 0ohbert V.

Flori44, 432 U.S. 262 (1977); Gellego v. State, 101 Nev. 762,

711 F.242 656 (1966). Aoccrdingly the district court properly

denied eppellent's requmet for an evidentiary hearing on 'We

*lain for relief. leo Hargrove v. State, 100 Nev. 499. 999

P.2d 222 (1964).1

Next, appellant contended that the district court

Improperly foiled to excuse a juror during the parts.ity phase of
—
hie trial after it we* disogvered that a juror knew of

appoliant's prier eurdere. 2 Ai the district court noted,

however, e00411ant did not identify the juror to whoa he was

3

11!

Ne reject Omumel t e arguneate that appellant could not
substantiate this platm because he wee incarcerated and did not
haver access to gurrapapiter article* and clipping* pertaining to
his case.

i Speolficelly, appellant olaieed that 'one juror had teen
advised of mr Prier murder, by a oltieen of the community but
was left on the Jury panel.°

6

&OM

JA004760



•

flu, did not state.xatly what facts the juror knew, o

how this 'alleged error prejudiced him, Appellant's

eppointid counsel later identified the juror as Ms. mertin and

ed that this contention should not be summarily rejected

UX9 appellant did not have 404eaa to his trial transcript

substantiate hie claim. Counsel also stated that this

particular juror worked with and was good friende with the

mother of one of the teenagers that appellant previously

murdered. IA a /separate proceeding during the penalty phase,

the Juror teettfieti to her reelizmaon, after the guilt Rhea

the trial had concluded, that she recalled the mother'a

anguished atat* regarding her daughter's, disappearance end
4

murder. Yet, counsel added, appeilant's trial counsel failed

to object to the 19rOw remeining on the panel becauee appellan

had already been found guilty aad-caly the penalty phase

remained. Arguing that the penalty phase iv a critical stage

Qf the pr000041ngs, couneel Suggested that the district court

should have sue apatite, eanumed this juror baCMIse she could

not have resettled impartial or indifferent in Light of this

personel knowledge.

Our racier of tb. record of appallent's trial

tee that juror Martin was agemifically questioned by the

court, Sfte acknowledged the above fats, and testified

t she could fairly weigh the aggravating and taitigatitg

seated in the penalty phase. She &Lao noted that

ware of the apes:404e of appellant's prior Orilla,

the emistence of which were properly revealed to all jurors

during the penalty phase of the trial. Thus, it appears that

poiiant Was nOt prejudiced by the continued participation of

this juror. We conclude, therefore, that the record repel.

appeilant's claim of error in this regard, and that appellant
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o
entitled to an e-identiary hearing on thie issue. See

eggett V. State, 91 Nev. 768, 542 P.34 3.066 (1975).

Next, eppellant contended that his counsel failed to
i

present any evidence of mitioating feOtors at the penalty phase 	 .
Ihie trial other than the teetimony of his attorney. We I.1

note, however, that appellant's petition did not specify the

particular mitigating factors he felt could have been presented

or state bow he was prejudiced by cOunsial l e failure.
Significantly, the jury relied upon three aggravating

circumstances in imposing the death sentence In this case: 1/

commission of the murder by . a person under sentence o
Lmorisonment; 23 coasalinaan at a murder by a pent= plalliviktateLy

convicted of another murder; end .3) oomeiselon of a murder

involving torture, depravity of mind or mutilation of the
victim. See Neueohoter v. state, 101 Nev. 331, 705 1.24 409

(1965); Neuschafer v. Whitley, 816 Y.24 3.390 C9th Cir. 1947).

Thus, even eaeuming the existence of some mii#geting factors,

we conclude that their admission would not nave affected

appellant/ a sentence- lee Mauschafer v. Whitley. mum,
Appellant else contended that hie ochviotion , is infirm

because he was not permitted to oail two *Pitmans's from out of

state in his own defense. As the district court noted,

however, appellant's; getition failed to identity the witnesses'
the supposed substance of their testimony. or whether their
teetimony would have chanced the result of appellant's trial --

OrOPOsitton of the eliglitest weight given the overwhelming
evidence 01 appellant'. guilt. Thus, this CILIUM for relief

consisted of mere neked allegations, unsupported by any factual

setter, and the district court, therefore, properly refused to

conduct en evidentiary hearing on this Lague.

Appellant also contended below that his OonelotiOn is

because the trial court failed to suppress an allegedly
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Luntery confession node by appellant. We note, however.

that appellant raised this Clalffil tn hia direct appeal and in

federel habeaa Corpus prOceedinga. The denial of this

claim in . those previous proceedings is the law of the coals for

purposes of this appeal, and appellent was therefore precluded

Eros again litigating this claim below. $et Eell v. state, 51

Neil. 314, , 535 P.2d 797 (1975). Thuo, the distriot court did

not err when it refused to hold am evidentiary hearing on this

Isim for relief.

Finally, appellant contended below that he was denied

affective assistance of-counsel it his trial and in his direOt

Weal. speolficallY. 100eilent contended that his COUMAll was

ineffective for *failure to investigate, failure to object to

jury instructions, , failure to disqualify judge, failure to move

Lot ohange of VORUO and failure to present eitigatine faster,

at peneity phase.* appalient further contended that after

counsel was appointed, he would be better able to =roar.

Appellant failed to met forth Any footle which would support any

t the particulars of his elate of ineffeotive assistants of

counsel. An noted above, appellant failed to xpeoity the

nature of the: inveatigatiOn . that counsel should hese performed,

failed to identify any errors in the jury instructions and

felled to identify any mitigating circumstances that counsel

could have presented to the jury that would. hove altered the
P4.

sentence that appellant ultimately received. Further,

appellant failed to *inert that any of his counsel's alleged

deficiencies deprived appal/ant of a trial in which the result

wee reliable. Accordingly, ve conclude that appellant failed

to ablte s dais of ineffective aesietanoe of couneel entitling

him to um evidentiary housing.	 Strickland v. Washington,

466 U.S. 666 (1964)7 Warden v. Lyons, 100 Hsu. 430, 613 P.2d
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02 Mon. Michael S. Fmndi, nietrict Zudge
Mon. Brian McKay. Attorney tunext1
?SET/ Stelk gooier, state Pub1ic Defender
Alen =aver, Clerk
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5O4 (19641, cal. peruse, 401 u.s. 1004 (19861; Hargrove v.

State, 100 Wev. 495 0 646 0.2d 222 (1944),

Pair we previouely noted in our opinion affirming

agpailent's judgment of conviction and death sentenc•,. the

OW.44n11. 0 of appellant's guilt in this case was Owstithasking and

tPs verdict was free from doubt. 223 , Neuscheter v. Stets. 101

ev. at 336, 70$ P.2d at 612. tor the reasons expremeed above.

hereby dismisis this appeal. and deny eppellent's recipes+ for

a etay of execution. iss Chaim. 176, 1087 Nev. sat. ch 539, 5

22, at 1220.4221.

It is so 0028846.
-

JA004764



EXHIBIT 117

EXHIBIT 117

JA004765



• s	 AA"1*.	 "	 *1-7.

• •
• ••". •

,	 -11	 n•••

•
0	 a	

'.	 •	 • . .

• k um... • %. • • ..• ••n•n•••••••••••••••••n••••• ••••••n•n•••n••• ,...*1101. 7.71m.W... •••••••••••	 ••••••••••• ...a. • ••n•n!...
..	 I	 .	 •

•

.

. C 0

OP 0
• ...,

00

1 ; , • b

	

. ..	
r .r • ..1.„	 . •	 .•• ;

. 	 ff

	

111	 •ff	 ,a	 °	 :	
• hi
*4 4	 «

di• * - • ,	 • 4 "	.4 	 0..
U14 g V. '. 4

II...

a
,:.

.

r

• II ,. "" ipI

..4
.0

• ' ,l'oj.4 	 UIt

ea

•l"

• a--

• •	
0".

	

.11 .. 0 • ...0 .	 - .4. r 4	 ..4.	 i . :r.	
•

........; .• 4	 ,..	 ....

	

4. -.4	 4 •	

..•. • 7. .i.- ..:.,:,....mi• Hi,. -	 '4•

' ;

II • -

	

.	
It: '''

	

II * a ; 4	
4* 4.:•- -•:.% .. ;

	

.0 - , 0	 II •	 id

	

di 11 a	 4 ea -
ff. -4 41

	

is	 2	
2 di,

* : .... ' 0 .. .	 . - ..	 ..

	

IS	 SI	0 •	 da, .	 i:-".":%. - • •	 4 .

	

d n 1,	 - . d * •. . •	 • .. ••

• •

	P•-• •• •	 • •1,1*
vag.,	 "

• IS
Paa

I.	 •n 	 •	 • .	 • .

• ''',Lrr•Z`41•"z4rt 7.••••••1.&.2-•MIV.7.	 •

orlaAPAAA". *A "A' "A ra0.0.115

- sto

d
1..	 1114

01.3 • ,..1.,

.	 7, ••• • 11.. .a• -"-- -

(411 .
. ..	

4`
IP rA 0 • •

va	 :2sa

•••• ••••• •••• ••••.••••••.- so, •••••••••	 40•4	 0./•Al••n••• a....... 4**,04	 n•••
•

211

	

a	 "

INA
"•,1;,:	 •

•

• 

41.

 • g..	
11

2a4 a* •A 

;::•°''''''

P •
d •
B . '4,4 "	 . ' .	 •	 I.

... " W ,'•7=7:73.1,0•4 .. 14 ••••S: a.: .. : •
• ..... I ".... •

	

. ., ..... ,— • ." " ,. .. •	 • rot

—

•
N

ind•4'adlaia640.116.••••••1110.131M01101.

Ao. •

/7 • • 4.7 mann ... 7 .7 i . ...a.. ...	 .
4.4 •

a"

n=.1.11.••n•nn....-Mlymmo..= • • • ••nn••n•nn••nnnnn•••,...•••'•n••••n ••nn.•Ii•gals•

r	 r:

WI
0

a

•

	

ni-j•	 "	 w4••!..4	 •

• 7"4"11'4""M*IAa	 .r v.
• 41-

•
a

•

alw	 •

▪ =.6.n "

•
'	 •	 .



mumwroinn

.4.1ocus.

i

lit.• itario, thevial 	11.).•4 41 potaticrt Cat e %nit

assIticig La coop	 dietr.1.04 sawrt ta bald an	 ILAry

hoorian cirg Use merita of hi.* pettitass.
..

	

.	 .	 ,
1r1es.),1y, Po vi.ve sects 4 stay al asovvtion .of . him death,	 . ,;./ g 1	 .: .-....	 .	 i . 	• ;	 1. i„	 ^

antrum*, eurreattr schedUlc4 .t.o )24 carriti out on t.riday,
,	 ; _ .: 4L ;1 :. 	•	 „..,	 .;	 , .. ,	 ...„,,.	 L.

lf-dbeiscry 21., 1.9 .41 .6;'resdLita thi kraii,ed Itatei Sspror.* Carts
',.	 ", " "	 -" ;	 ..-:1:,'	 ,	 '; ±, • ' . ,',..	 ..,	 .	 . . ,!

tievisisda to fi.tt.0,/hp;*. ItobtocZy, efriv.:sr;./matke- 1.05 s.:Ct. 221.1
.	 .	 .'1 . ,	 : ..- 1 •	 ."—:	 -.•• '	 ,

S191153. /Irvin) . aiitrza 1,114%. - tho•CoCrt Les 3-.:.-1.2cLa =ay i' sceder eit.	 ,..'".	 ,,,	 .,,	 ,-..	 ..	 .1%	 •pplaios daps:clay tree LMe. prestos'appc.oe. ds to paitoptfrety alls10-.	 r
...	 ,, .

1.4n4ie leases hm st...icti.ta in • tosate .4,1t 1..3.:0$404, 3!ib 0.3. 22
"	 .:	 : :I .	 .	 .:	 •,	 :	 .-...	 .	 .

	

:	 -
ipthlo ,.., *pill Lea 'te r/a-sr opiates a Ctirelas tto-Si g s ! lads/veva at

• i g•..
•cahvgailea.. Itt Osisfoio S: ` Smote. sI.Tra.;,

	

'	 •	 • '.1 .1	 '	 ,	 ' •1 •	 .. '	 •
. , .	 4 irICIU1 14 itirri 4.3 ' bike not yet. traria.ricted eke NIS rteard.. " ,

'"	 th".011406 Oar rawls.di of, -thil,a0c1=24,,,,
.L.

Yovime boo przifteled lac rolroato that gottcs 1.1.13 oat be ashke to
: - •	 ,	 .	 .	 .,	 .

1

 4013 '4-1,-ats. as.* , ecror % en apprai 'and shot . fortOof :OPPLicte et:d osmt

4riesaistet Li 4tlita siktccr arc no:c. rormemeary.." .5.= cgra.........T: 1.„00."-vt.

4. ,1t4rgiso l . 91 11.14,... 411,a,..4 114; $11. r.;a . r.o. 15:1. ' ill/3i, cert..

4osE44,, 423 '13-3: 1,42i7 0,47411. iprei.f.kcat.11 .̀.we,;m4. that -.Utile
7.•--. :

court ful.ly aconlaiviso ond gejecrted ncr.1.4e' calk:antics til4e his
-i.

aemetttvt.0a41. fi/hMs. wel• sotalelted ** at praceumtares sea al,'"
..

M! . pereapLery alwitterges, while we et f_txce/d. ItEgmiste dt.ceat,..spret....
,_, .. , .

gni* lull ''5'4452ilaro Mt obsmet wo4ialm* **visa •04 SZetai etoore.. staio,
.	 • •	 a •	 *	 •

to troit thaz thia 1 -emlyt ieliewma tile tVe4t1.1.6.541. appmallOr elk
6. 1	 •	 ' J	 .

f la ftlri tit Swot.a vo . . p., n....=. use ales 'named im fecitnaae .3 cif
.ufopinion svhei. wit wove Satisfied ea tiktt reccer4 Maim Oasis*

Pes.ad 'oat be gable ta demonstrate a 'onwailtuoicook via11,2061,00 swam

or the moro Litres-44; amirosch to porioit.,ori'chaLl.aaeic.filtieef
:,	 .	 'Tr .n••,, 4	 :I • .	 .	 -- !

	

.. . I	 ,	 ••

t torch-1aaimilCateek . ea imentherr, ',.. "orr. /0111 P.2d 143'3 •. . . :„ 	 .	 ,
.	 .: s	 " .	 .• ... 1:	 '.	 • .--..‘•	 • ,s	 I -	 .	 -	 -..,'	 • .a :	',	 .	 I,4.#(ith cir 11633 Em....44411.ms,' 10,44.'es....11, (19041. see Pierius

•

44.1
det!'

- g.".n:;_gt""g,,,eg. 'rag*	
gg•	 •••	

•••••
nNR

••n,...7.0
"	

t	 7,7.7	 •
1,1

t

JA004767



!aal	 !oecd10411. re's if that.4,A4pcsea

Out did 440..., L. Istsan to CaviaLe fros ths acre ea	 Lionel

approach .or Svain in favor of th y tip' of snakyala set forth in

	  Nivti would still not bc able to diennnetrtte 4 COO=

itetioasi viol a tion. In silare. v.s concialia that this issue ha,

a isa4y btu; tibia tia F94%. 4•44 199 via,. rot permit Noritte . tor raise

the 'stud once again: eat aeniraily Usti v. Atatvi 11 Pew. 34,

•'..

kilrahek.i . .v* not; that the dlatriCt. 6nu 7rt 444 apt 4c1;

bitrig riar 44 oaailciovall * denying Wevide , saqmaat ar an
• . '	 =	 .	 -	 '.	 .

evidentiary heoring ea the moriun of nil post 4 ronvietion pv.i-•5	 .'

.	 .	 ...-	 ..I-
.	 ..	 .

'JAMS. haVide Sheatan that this fleidaatiary Kalman, Was ascasssry

tit preeLike the p:919CUtat alywapportatilLy to otoow his 4914scas aa.	 .

the record far essicisto, Mc Wampum' Ctatitseea. acwevoc, Ra
t
ve aOt04 th tnr opinion is gevilas v. State. surra * . the proSetUVOr

%
did to 144*t qialerrtsrily etas, Ulm Ealleei It exercising Sis..7
pere*pitory cha1len044 on the rocord 4$ Keetat i 'trial. sad aipia

-.7	 . .
ihis court ....LIS tic-eddy concluder! that /19911;4 wrAli 44% 194 401e to.	 • 	_.	 '

4emonstrate's esentituttonsi violation Ls the egos of'thie t

record. Therefore. in evidenttary .seaLing vosid have. served op. .
1armful purpose.

/a lisht'ot the eheWe t We comci gde eta Veviss 'LIZ pat
• e

be slate to 04emostrace %1st the dietrict coact erred by .41*-441:9.	 ..	 ...	 .
his posv.tenviailaa pelattoom Witheet 441 eVt4eettery ksaaireg.

P.Occhncliaqty, ve hershy tassiss hellos. appeals in Docket go.

17059, stx4 we ilartrisr deny Keeisa"gosikAos Coe -a writ *
..,.	 ....

'	 .

•
wa caltsra.tail %Um omaC2vailan ta Pwriva ix enr ardor isarialt•

Sis pe4tios for.rchearia5 . lo tke ,shove itter. 1494.44 0,
December 23, 191111: 1 	•	 :a

• iP
:"101	 ..1;	

• •

I .	 1

I.

a

IS P.2d 7)/ (1971).

-

•

JA004768



NM,

sa.Aiaftia .1,4	 1704C. riaa/Iri 44 light 4, • Ole ,4 NM
...

deny Mevti4s' 444440 tor 4 at 	 of •xacIALOn bt h. 4ieth

tolkswilt.

It ii so OXVIRCO.
• .•

**Y

••

• • •
•

•".'t

-
.•• •-•	 •

J."
.4.

P4-4.

'f. Xonvph iselarimweAl,	 Judi*
Pme. t11 AcRay. Atutrwry Ornieval
Nun. t2tert J. m4Ittr. bAxtrict diettacceT
Lavel14 focrttde 4 P44brar
Gravel, 14.erritt. C4414? Koch
5ftXL0wArd p.r744, Comotroar

Ce204 Sqsacto 414ndam
Lo gasta , bmillume. Clerk

•.:

ftwommommunm•iia. 	dors
•

JA004769



EXHIBIT 118

EXHIBIT 118

JA004770



NAACO SPAirEQ1RT

s,

P.	 %A

IN TEZ SEPEEIG1 COUr DY TEE STATE 01 EZVlOA

NO. 29027

Petitioner,

igUNTEN, NEVADA 5TAT1 PRISON, 2.E.
MOANEK6F AND ATTCENET GENERAL or
Nnrma. MEM aft BEL PARA,

mnagicnts.
)
)

)---------THcaas )
)

Appellant, )
)

vs. )
)

lIZVALA MTN MEW,

Mespondaot.

)

)

FILED
OCT 0 9 ES

OIMPO ntsmrssrma unairuoonl

IZELEHI-2=i filaNLY92.1=2.0_,Mlea.4921511

Docket No. I1027 is An original petition Mc a sr t at

habeas corpus. Dockst No. 2902$ is &nappies). fileken =dam-at tha

district court doming a post-convictien petition for a it lit

habeas corpus. For purposes of oiaritr. oct will rotor to
petitioneclappellant Thomas Nevius as appellant, and to

respondents as the state.

• Onlioramber 12 1 1E12, apanlIantoino convicted, purratt

to a Jew verdict, at rasa count each at Irurder in the first

divas, atteopted sexual assault, robbery, sad bittglarl• all with

the us* at a de&ily lelipen. The jury imposed the sentonce

death with resioect to the nurdar. Appallant's judgment

conviction an sentence sore seamed by this court on direOt

appeal. Neville v, state, ini Nev. 22s, #29 r.2d 2.053 vim.

ou Yebruary 11, 101S, appellant filed in the Eighth

aludicial District Court a post -Conviction petition tar a %wit Of

hAttas oor14n = On /*keg:Lazy /3, 4,11111, the distsiGt court ausserily

JA004771



moons arrvirg cmaT	 ife

d .4 appellant's petition on the marital and beCanlee it vas tiled
in the vrang venue. an /*bruin! 14, lhaS, appellant filed in the

Righth Judicial District Court a petition for post-coneintion

reliet. 1 On labruary la, 1,94, the district court summarily

denied the petition. 'Ion the :mita.*

Appeilant appealed to this court tram tha denial et his

tvn pot-ennviction patitiona appoilant also ti1e4 in Chia court

a motion tor a star of szacution paneling appsal, ante petition

car a writ of Mautamos. Muse dacionsots mesa dockated ia tnis

.caurt as Docket Mem. 17O5 (bath 4p9ia1a4 4].14O (esedadasi.

lehruary la, 19614, ,this court clizeiseeil tips appeal maid denied the

patitiou tor _a writ of koOdeeLiie.

Also an rebraary 19, 1344, appellant. filed la.ikedarai

court a poat...conviction petition tar a writ of hAbs9.9

istpottant Zi.leci a- eoppleseental petition on Merck 4, Lige.

Oft Igavaabar 1* and, tha federal clisCriCr court dismissed

appeliant's petition Coy a writ et habees'corpos Wittatat au

ovidentiary hearing. mppellant appoalo4 to the United Statam

Croart of APPaala far the Ninth Circuit. The Ninth Circuit iSSQ494

ito docialau, affirming the denial. et haJbassl relief en JOU' 20,

1968. Navial v.imanar, 432 2.24 463 (0th cir. isaa),

Maid* 440 LS. 1099 (1,02).

on Jana 7, 1914 0 appollant tiled in the Pisan Zo4i0141.

trict Court a post-conviction patition fur a writ Ot baba"

morpue. Mathew" arida:red br . tha distriet,ccurt to file au ansoar

to appallanti s petition, the state did not fila sat answer, and

took= action with rexpeo-t to the patitias for alaoat five years.

Then, without altering any explanation whateaawat for tha.44-247*

1C4s petition mos eaaentially identical to tha petition for

it of habeas corpus thathadhean. denied an February 13, 19a4.
The reason tor the sannrats tiling IRIS to correct the

isdictional defect in this original aotItiO4.

2
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the state lowed to dissios app!illant's petition an April II

1994. 2 Without conducting an tvidentiary hserin9, 3 tha district

court denied appellant's petition on July 111, 1996. This appeal

(pocket )o. 29421) followed.
on August 23, idsd, appellant filed in this court an

çina2petition for 4 writ of habeas corpus (Docket Do 2910213.
loPellett• s appeal end hie esieirel petition both involve

gene tact* and similar istees. we hews coneolldeted than for
Purpeess of disposition. SWAP 3(h).

ua note that this is at ,least appellant's
third post-copyiction petition challenging the validity of
judgment anUsentenco. 4 based on our csapiets review or ths
record and the pleadings that haws ham subsittocl, vs conclude, as
cosplained below, that ths stiotrict. =fort properly dirsissed
appellent's pystition as procedurally Wirral without resolving the
write of any of his claims. wig also dispose of appellant's
01aims as procedural grounds; our discussion at the VArit4 0:

appellent0 4 claim: in this order IA stOLOtly :Or the purpose of

2We are concersed about the eindust fiVe year dotal in this
cass, and easpolumaithat the &tete orfaredee explanehlAmitor its
lack of dialgonce. appellant hai sh obligation, eepetitiener, to
prossowee his petition to resolution i and should have ratified the
district court within a reasonable tits of tha states
dereliction. Ws .note, however, thatepiellant vas apparently IWO
represented by =Inset darting this period of daisy, hemstwo hi.
notion tor the appointment of tsunami had not boon ruled an by tho
distriets court., to any event, wa Isamu cesscientionsly r avid
the record in this case, end we de net relieve Um 6401
prodibateigI appellant mr denied his due process.

3Ths district oeurt did conduct 4 %Awing, xrui allowed the
parties to call witnesses. NoVslrero the 1ss04 SO the hserind VAS
whether appellant would be &grottiest a complete esidestisn'
hearing. The district wart denied appellant's action, for up
evidentiary hearing.

SMmier es ciretssatasOSAo tais case.	 .1 ant's float two
petitions in the Eighth JUdicial District Court night gatirlIrts
characterised as one petition fat purposes of applyirg applicable
procedural bars.

wgr.1.11
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dehonstraSing that appellant cannot °yucca, his proce al

detaults hy a shaving of actuil.prejudios.
In l'an, when the instant petition tat a writ of haea.

Corpus vas filed, RAS 24.eia provided in re/levant pert:
2. It* court shalt dismiss: a petition if
the court determines that:

(b) The petitioner'e conviction Vas the
result of A trial and the grounds -Zer thepetWaciaosid Wave beans.

(2) Presented to the trial court/(2) Raised in a direct apparel ar a
prior petition for a vrit at habeas corpus or
post-conviction relief; ar

(3) "nisei Lit aSY ether proceeding thatthe-ketitimer has taken tat secure valise
from his eernriatien aft& sentenoeo
unless the court find, both muse tar the
failure ta present the vraands and..ectual
prejudice to the petitioner.

2. k *mound or seosewsive petition must be
dismissed if the lodge or laetise deterring*
that it tails to &Iliac* new az afferent
grounds for relief and that the prior
determination vas an the merits aro if now
and different grounds are alleged, the iudge
or justice tin*, that the failure of the
petitioner to assert these grounds in Lyric's'
petition constituted an abase at the vrit.

Under led 24.110(1)110 ebove f the district court hell

es te dismiss appellant's petition of June', 111119, it it

nalit issues that could have been raised in e Prior

proceeding challenging the judgment of conviction, azsnd, appellant

did not oh" cLuza And Prodvdice. Meet of the issues' raised in
allPhilantos into petition Are argaably new issues, because they

relate to the effectiveness of appellant's trial and appellate

couneel, end ne iSetuaa regerding the effectiveness of oPlisliant'u
counsel vete rallied in any of the prlar .prooeedings. 6 Purther,

3The State arigAke that the issue of effectiveness of CaanSe
WI raised at Every levui of the prier PrOtSetliara• ThilL 5XgU5It
is supported by a very *elective and coat of Canter% readinq of
each of the previous petitions to find lenergacv that c°01
construed as a claim that counsel was ineffective. Based an our

(continued...)
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theta to no rtison why any at appellant's claim could hot hvs

eon raised in a prior proceeding. Thus, appellant bar that burdata

g danonstratin =MSS and projadloo th craw to eVerCsee this

edural dstault.

tinder YRS 34.413(2) above, the district court Uali an

igation to areles appellant os auccassive patition it the

petition Vaissci issue* that wera previously rallied and ware

decided en their sults against petitianwr, or it tho petition

raisin% new bans*, and the district court found that tn. ciao:re

In raise tns issues previously 1148 an alms: et the writ. as

ahmve, 'Witt 14 the issges ere ant:Ishii nww teeuww. ThM. the

district court properly asaisead this patitiatU tho failure a:

appellant to raise these LIAM* proviosialy cenatititos an Wean* at
-

the writ.

It appellant can stos coma and prejudice far ost

raising thane losuos prior to this etitirms *efficient to

satiety the pancedsoral requirement of nad 34.310(11 MI alums, this

it cannot he said that this petition le an alms* of tho writ. If

pastitiones cannot show cause andprajudi. ne, than this ;petition is

an abuse et the writ. Thus, undar the oirctaantaneisa of this cams.

the roleyant focus id cams* and projedics. zZ, Ionia y. Calderon,

77 7.31. Z133, 1.15a-Sa (9th eiz 11ss), ran. denied,	 tr-a.

1-16 S.ct. 510 trebroary 23, 1934) (tins analysis of a utroarriage

of jurt.lce is tha ease whether the pi:apses,* bar to revii&V

procedural. or an Shane of the, valt).1

a C....doe:timed)
roview of tha raboard, vs senclucie that, *Nu= with the soot
read-ing tz tha Priar patitiens, the alain of inattentive
assistance of trial or appallate counsel cannot ba found.

Not all of appellant's claiss and &aliments in his petAtien
below included allegations of ineffactivs assistancs og counsel.
Saes of appellant' a argusente are simply raarguecnt sit issue*
alrttft reselvsd against appellant slbett in A Sere gOCUSsa
fashion. To the Want that app ant' patition egnad

(continued...)

JA004775



5: 54 se.stes	 03.0T

XS C41124 fox kis procectuel dafaUlte aPP*11bAt 0.11211
that be was represented by the 4424 attorneys. at trial, en direct
pplel f in ti* original stata court peet-cesvictios proceeding

L. all ag tis federal proceedinga. The first time appellant
representsd by indspandent counsel vas in the tiling at tas

instant petition belay. Appellant argue* that hie prior cousaali
conflict et intaramt preoludmd hia tram, raialaT claims regarding
the offectivanans of trial and appellate teuneat. Appellant

argums furthar that thin contliat of Larecest is an ispedinekot,
erterna1 te the dates., that provonted'his trios raising in MA

prior posst-cenviction .proceadings bLs claim of isoffectIvs

assist:mai of trial and appellate counaal. Ams Loaada Y. State,
114 . 40,. 344, ail D.14 2(4 (1424). AltersairivoW, appellant
argues that his commal In ku titsb post,-404ViCtici4 Viawitditga

wmc4 ismatotti'm toe failing to setae tts claims be aim Isaias-1f

and that counsel s & itsartatiV4.114t4 is was tor his procedural
defaults.'

This court his MIA that =Ma cireraustaacas	 lhting
C	 1 Of ths Sistti Asendosost right to, ccunsaml, liveLJW1 cuts

S vs assistasma of counsal say be sultielant lams to
oVOZ4444I prorsdoXal default, assassin 4 showing at actual
prelsdica can be sada. Nissan v. Warders., X12 U.V. 	 F	 r.;

pave OP E 10414 110 . Mald 22, 1504)1 Pertgen v. State, 110 Apr.
554, .540, t7g P.24 341, 344 (1244). Yurther, as attetners
conflict at tatarast sight, under some eircamatannesk be

eutficisat taus* to *souse 1 procedural datault. mithoat

1(...continsiad1
construed, as raising agtir old Usual& or considaration at the
'writs of thesis old ala i

i 
lo barred b; IOW 34.014(21, end by toe

doctrine et the lay of the case. JA4 Nall v: State 21 nav. 314,
334 /1, - 2!I 707 (1515i. *This doctrine at the the cage cannot
be &ended by a sore datailod end precisely tocused atquwant
subesqUent).y sada after tensor-Lan in the preetees
IA, at 314, 414 P.24 et 744.
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ccr	 isISS	 NELses SI.FSOC CtiFIT•	 P. t4

suggesting tha ceansal acted inappropriately or deciding the

insue of whether appellaat va* entitled to effective assistant* of

counsel in hie first post-conviction chal/enge to his judgment of
conviction, we tame determined %ands= the unusual circumstances at-
this cam' that it is arguable that appellant can shoe, gaffiaimmt

cruse to overcome bid procedural defaults. Una, ve have
considered the aerite or the iselles raised by appellant in h

petition below in order to determine whether eppellant can ahoy
sufficient equal ;melodic* to eVerdese We procedural defaults.
We Conclude that hm cannot.

'Tivamost significant issue raise4 by appellant in hi*
petition below cOrsesCAA whether tha prosecutor at his trial had

improper motives for anciliding' ail poteatlal minority jaws by
use of his peremptory challenges. Appellant's trial aosniel has

WA* Ser1SUS 13-114atiliAS against the prosecutor, including the

clain tAat the prosecutor referred to the challenged Uric/La..

AsIctigaz% iiirarS 48 uniggmtm% Shortly atter trial. Appellant's
specific Claim in this -appeal le that nocatesiwea ineffective for

Triat14.4111,kgaUchttbaprirsoctstaTitinefro44L-01431Sialetatemants

to the attention of the courts in a timely fashion,
If counsel's allegation* ere troe, .they are very

disturbing . Nowertheloss, 'we Wire reeiteed the record, and
conclude that cadavers accusations art not Credible,' and Litany

ant wad nca attaZd altPlitlant a. basis tat mli•f in the context

"although the focus of all of appellant's pese-trial
challenges te hie ludgmeat of conviction has always teed the
velli&CaltCria *Caw* in striking the aimiocity juror* tarallIAMIS
taxi counsel. did not accuse ems praseautor impretpar comments
in OA trial court, an direct appeal, in Ma first taa state post-
cairflotian ptaceedings er in tail tirst past-convict.ion proceeding
in federal court. Counsel, sada this Startling accasation, almost
an an atterthougnto forth+ first time at the and of a bearing in
federal court intespOnde to the federal distriotjudgeis
Vhether caunseX nue aware of 4 41, *tiler basis far granting
APPellent an evidentiary hearing. Disler the oirunsastancon that
thm easnieltien teSS made, year* after the causents veva elloS*414
uttered, the socosatlas tease Incredible.

7
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of thiS cede. We nate that tha progeoutar executed an affidavit
ih which he denied the substance At appellant's accusations and

.a.verrest that ha did not metals. bis peremptory challenges tor any

improper raasah. AA:tha tine at appellant's tri, th& motives at

the prosecutor in exercising peremptory ahaliengas could Apt he

exanintd-	 lam Swain V. *labile, 310 U. S. 302 (1141).
Nevertheless, tha protect:It-or in tale case voluntarilY Placan in
the reeord his reasons for excluding ths Africano-American venire
Fergana tram the jury. This court: the flideerwatiatzvictcouvtan4
-the yinth Circuit Court of Apposle all conaluded that the
prosecuter'smasons ware proper. Indeed, the rensons cited by

the proseesitar for excluding tha minority jurors would likely begs

intlaenced any proeeeator to , peseaptcrity Chill/ants the
prospective lurorg, regardless of race,' Thus, •ve* it trial

cones*/ had, gade a timely record eA the prosecutor os alleged

comments, this coact woad not hots reversal Ot appeal appellant's

lodgment of conviction aa this basis.

An evidentiary hearing at this point in tire co this

taste would nerve no pUrpose because the record Contains all sr

the evidence that awake hearing isight propos. we have cloeslY
revimwed the record, and we ire of Us* opinion that appellant

cannot Ahoy any prejudice sufficient ta establian a clain
ineffective aesistanca of counsel with regard to theme alleged

comments, because the record repels appellant's claim that th*

prosecutor exerciaed his peremptory challeng es far ear inproPer

edatioa V Sontothy, 47A 0.S. 7,
is not z.tactj.v..v. WO. 471 U.S. 251,

Id	 1 (11$4).

'The prasecutorsm stated reason far challenging ane
prospective altarnete juror may not have been as strong 4411

reason* for challenging the other minority 	 Hogover, as
noted by the ninth circuit, no alternate juror deliberated in
appellant's cage, go appellant cannot demonstrate &ay preludioe
based on ths exclusion of the alternate juror.
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reason. fin Striakiand V. Washington, 464 U.S. 4S2 (lsga)
CprSjutioa prong of alai* at inagfactive assistases of counsel is
established if 4*tandacct can show that an arrar aC catamal vaS
so savers that rha restat g tha procailding would liksay hays boon

clitZorant absent tha error).
App.Limit cantandad in his petition below that hia

appe12.an* attorney* ware inarractiva because, they did 9Cot petition
the United litattpat Suprens extort isr a, writ et certiorari altar
this court dianisead appellantfa direet appeal. At that tined

-liAteen14 vas 'landing hafe-e tha Vetted Stets* Sul:Melte tourt.
Appellant arinaa that j ia etiornar. had patiticnad the tatitad
States Supremo Court to is writ of certiorari, AU case would, not
have been final Ash =am yea deszidok sh4 -iliaS911 cowl(' nay.

been applied to ajapellant l a aiee.11
Thia azipakent is id. specalatien. Counsel bail na

oblliatton ta 7.1X.Stit dincostlanary appaal on the shams that the
lam night change in is noarratroactiva name* t the int#1111t.

tridead taunael. a.ltpteeely laandidered petitioning the St3prese Court

for is wit gL6 lartiorixi and &Latta4 tat ta‘Itioal reason& net to

file Such a, petition. Tactical giadisians GE comsat art mirtualli

usehallangoalals shim* artraarginary oirounatanoas. hemard
Stata d Ind Say. 712, 722 d 600 P.24 2.75, 1.10 (I690). in women
my are parmaadad that the poosectstat's energise nt his peremptory
ohallerepaa mould hiliVe aatiatiad this Belson standard. 'Ma.

appellant cannot denanatrate tither that counsel's parfornanca waa
deficient or that he was prede4tora4.

APPollant *limped La his petition barn, that his trial

aPIPtalits counsel ware loaf active tor failing

Iftataas V. Santaday, 476 u.S. 79 (1$46).

1411 tat ratroacttua. Alias *. Nerdy, 476 U.S. 255,
266=61 (tsmil.
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1st 36	 tame	 =LAT

fissoonstrata that appellant's sentareca at death rair glataai the Itighth•

and Taustaantle Amandnants 'means* it was the prudent	 ratiel

Mita. Pia =tali ahoy*, appallant's &math Santana* was not the

Pr	 of racial bias. %hum, thief cantantion lacbm Tit.

10

In addition to the claims discussed above, appellant
maned the follaVinet claims in Mix matitimia belam t (1) Trial

coensal wars inaffactiwa far failine to develop cwidareca to
aupport a r.lain ag systematiC amalusian zin,orittee by the
praeucutar: (2) trial counsel. ware inattentive gar raillag to
tociasst a jury instruction on the naaessity of corroboration of
accamplien teetimany (3) trial counsel wera ineffective for
failing te eappress the in-caurt idautificaticm of appellant
ttuo killer baeausa that idostifieration was this pragunt og apropur
prfstrial identification proceduras: t4) Imial counsel ware
ineffective ger falling ta lenient to the preescuter a
inappropriate argyematets, thus failing to prase/woe the issue af
prosmant4tial. misconduct Co* mOMoal.

We have carefully rovinwid each ot these slain, al
infeffactirae assistance at coonsesi., and WO canalize:La =der Us
standard og dtviAlm-A v. mashingtoo, 464 U.S. 444 (1,44)e that
the claim* lads merit-

131 a, supplemental memorandem in, rapport of hie Part4tiant
below, oppellant mined that lury instruction 1.0 at the plataitY
phase of Um trial inifted the berdan of proof
mAtimatitg Circumstances, aal that thie anti-wfwpathy instruction
vtatateel appal/ant i s constitutional riots. %his court &retargeted&
in illeellaretl a diracte appeal that the anti-sympathy instruction
was prow- Esstime, 101 Ultra, at 251, fre rad at 1011. Cur
ruling on this James is tit* law of tn. cast. mail w- State, 01
Nora. 31,4, 535 if .3e1 7M1 L1375). The meggestien that jury

instruction 10 shlfta4 tha Verdun ag proof lades merit. methloi
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111,4 15456	 SELMA S.Pfielg	 P.12/14

in that instractima could be aaaatrtad at shifting tho butAsh at

proof..

In 40 avant, both at thine alaina as procoduraily

barred, Undar NU 14.-110, 4124 4ppellaht 21414 ia.ct attiapt whatsoever

to demonstrate that that. claims ars mot barred. appallant'did

not 42.1epe that counsel vas inaftactive far not raining thse.

r./.. 4 aa, and "moo it as haat, 4 claim of inettective assistance of

c41111143. -rilardilig these. claims would have been withomt merit.

No athar claims are properly before this court in

-1.14013.hrit i ll appeal from the dfafic. at hi. pont-conyintion petition

far a vrit ft habeas corpus (chat Ne. 211030. 114 0044.444,

thorotere t that .van it appellant would thaw Cam'. tor bit

proceftral dataulta, ha cannot show preladica. Taeretera, the

district court properly denied appellant'. pat-Luton as

ProcedUganY 1°X-ta4- 114 dimass enlolIant's appeal in Docket So.

35034.24

mcchet We. 20047 is an original petition tor a writ of

alma* carpool. Appallant eaakm a reviev by this smart at his

m4gasett at Chatirihtith and death tentesce. Generally * a Patition

or &writ at habeas corpus must bateought in the first ioetanao

the appropriate distr./at court. MAP 22; MSS 34.138.

Veverthalsme, ih tA Gaza tha issues raised by appellant aro

clearly without merit. Thus * in order to avoid * reses1 to the

distriet coort and another round at unnaosasary litigation, me

have alectod to odd:case thomarita at this petition.

-	 Is tbe petition* appellant raises tamr 'subs

isousw o (1) Appellant'. iudgmult of 4onvictina and aantence are

invalid du& to tha practica of systematioally er.41Q4in g minority

prospective /urns tram criminal joriss in tags* involving

•1210. Litt, the atay at exocation at appollantos
sentence, Won was imposed by this coort o s Ardor at Sa
1154.

U.

tb
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criminal defendants; (2) the diaomininatory.exclusion et alacrity

lure= from appellant's lury randars him . conviction

monmtituAlemally involla; (1) appellaat*s trial and appellate

counsal vera inettectiva4 13 and (*) the jun* instraCtioa on

reasonabla donht given at appellant** tria/ vanunconatituttonal.
_at cows*, all af th**4 claimmo artprocaduzally barred

t to WS 34.615 alma the doctrine or UV of tha owes. The

*Ms raimunn hatore in ths petition which resulted in

tha 4WtaL also discuasad in this ardor. The last issue to a now

issue. Appellant cannot smocalvabayshamennuse and preCodi• tor

raising the firat ' thrtet nladnis again, or for not raising tut

fourth. claim previously,-andthia petition is cloarly an *bus* of-

"%ilk writ.
With respect to the ace claim that the Joey inatrettion

it reaeonaela doubt La anceastitotienal, ye hays praVicusly uSheld

tha trIAM114tialt against conortitutional challenge. Aga Lord v.

BUM', 1.01 Kee. 21, sea Fad Via (1.991). We emphatically reject

Appellant** claim that tha tory irorrrection, given in this came

would hot satisfy the, eceotitational standard appliall in netw
hatraska, ail 11.2. I, (isti).

,appelient &Lao raising tong. *procedural Lianas* in him

petition; (1) The atats sholid ha *stopped trm* invoking

procadural default as a hails for dismissal of thiagetitiont (2)

thatiCst oellateial preceediSqs cannot ha considercd a Preicsdisral

default banana* appallaot di& noltlowswingly autheriaa comma to

vaiva any potantial claims an, his bshalf or to fail to raise any

ceacaivahla claim that might be availaiis to his and coonselos

conflict of interast dastroyad the prize:Lira-Agent relationship

"under this heading, appellant maims ail of ths mma
regarding ths attantivenesa of nounmel that wars raised in
appluanvo prior petition and Racal+ diacm**6 Prsvi*A1/71 LA
this tardier.
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MAC* 11.0904

appellant and his attornays; (3) appellant has 'nova

ant cause to ;warms, aoygt000dirral default; and (4) this

CeMXt cannot epply procedural bars against appellant because tale

court has not consietently applied such bars in tko past.

Ng have reviewed each Si these contentions ' and va

conclude that they lack serit. Accordingly, v* deny the petitiun

in DoCket Mo.'29o27.14

It is se Q2111=0.

CGS Ron. Mobort J. Killer, Cove:rag=
Non. DichsaL I. Griffin, District Madge
Raa. xemeoa a. Pavlikovski, histrict Judge
#40. ftankia 8011 Da% aPa, Attornay teseral
Hot. stavart E. ball, District Attornay
lobort loyor, Director, Department ciPriaens

Z. nrcanial, Nordon, fly State 'Prison
John Ignacio, Warden, Nevada Stata Prison
Terri Stalk Poem
111cbael Peecatta, haat. Federal Public Ustander
Alain Waver, Clerh
Loretta Bownont Mott

14NS danyas soot patitioner's action for i stay of execution
panding our r000lution at this petit/so. Vi ant the scats,*
motion tar leave to tile a mimosa to appallant's original
petition in this court and notion far w atay ot execution (Docket
No. 2,027), and we diract the aiarb of this Court to file th*
state's response Watch vas =waived kr this Court an Augoet 2,,
1St..

MTh* eanorablo &WAS Soaring, Justice, d.td not partly-UAW'
in the doottion of those cassis.

1,3
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JUL 17 MI

Pk.. 29020

—
IN THE SUPRENE COURT OF TA& STATE OF NEVADA

TIOfl5 IJEVZUS, N. 29027

Petitioner,

Ve, FILED
NAKOEN t NEVADA STATE PRISO(, E.X.
MCDANIEL; AND ATTORNEY GENERAL or
NEVADA. ?RAMS SUE DEL PAPA,

Respcmdentm.

r.„

gup_m:yrimAnAllatiu

This is * petition for rehearing of this court's order

of October 9, 1226, diosissing Thomas Neeioe u e petition fox a

oxiginal exit of habeas corpus ;Docket Na. 220271 and his appeal

Ivan an order of the district court denying postconviction

habeas relief (Oorkat Ha. 29020). Nevins eiso ham moved fox

leave to lateotot oral. argument, and on February 1. 1991, h

submitted a SopplaMeotel Petition tax Original Writ of Habeas

Wavioo maintaina that him supplemental habeas petition

proper because it sasarts a ctai* which aros* only after he

ed his original. habeas petition in August 1996. Neviue does

not none ider that hd submitted his suppiementel petition after

his gourt had already denied his original habeas petition and -

conaidering his inntent petition for rehosaring.	 MAP

0 c (1) previa•, that *no point may be raleed for the fixxC

time on rehearing," and the state has moved us to transfer the

upplemental petition to district court pursuant to NRA, 22.
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HOwee4M, in the interest of judicial economy, we deny
state's motion, order that the supplemental petition te

Exhibit tio. SI to the habeas petition) he filed, and address the

merits of Wevius's latest claim.

Nevios claims in hie supplemental petition that he his
been subjected to cruel and unusual puniahment dus to the
ielluallce4 91 death warrants and stays of exacution in this Case.

davius contends that the state sought the death WeereAt2 simp/y
to inflict psychological torture upon him and asks this coact to
overturn his death sentence' ea a consequence. Wevius does not

argue that the length of his conginement on death co

constitutes cruel and unutual punishment.

We conclude that the state in seeking the death

eaereere and the distrint court in issuing them acted within
their statutory authority. Ala Ned 176.49112). We also

conclude that staying an exeoution six days before it could Me

carried out in no way amounts to a 'mock execution." AS Nevius

contends. We have reviewed the authorities cited by Wevlue, and

none of them stand for the proposition that the isiS4Secea of the
ath warrants and stays of execution ha experienced constituted

cruel and unusual punishment. We conclude that this Wain eAA

no merit.

In his petition for rehearing, movius informs this
court that his former counsel Liget referred to ellesed improper

etatements by the prosecutor LAA motion for discovery filed in
MarAM 19AS, fcildwing the filing of his federal habeas petition.

In cur order we atated that counsel first made his accusation
the and of 4 hearing in fedora/ court. This hearing was in

August 1936. Although we overlooked counsel's easlier

reference, Aide six months betas* the hearing, this oversight

not material and doss not constitute grounds for rehearing.

r 4 0 (0(2). Nor has Neville shown that tahsasing is warranted

any other ;pounds. We therefore deny his motion for leave
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If

present oral arguftent and his petition for rehearing. and we

Lt the stay of execution of Neviue's death sentence, Imposed

Zanuary 7, 1997.

It is so GROERL3.

Gc2 ROA. Michael R. Griffin, Vietriet Judge
win. rtenkie Sue!Del Papa, Attorney General
Ran. Stewart L. Ball, District Attorney
Terri fiteiS noeser
RiChAlla •escetta, assistant tederal Public Oefender
'Loretta Lowman, Clerk

••••rR
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"PP>

C.J.

SPRINGER. C.J., dissentinst

would grant rehearing tor the C60110111 Stated:1A my

dissent in this matter. tiled June 24. i$94. There is credible

evidence in the record to eupport Nevius' complaint that hie

prosecutor admitted to saying, I TOu don't think I want all those

nisgers on my jury do you?* I can think ot ne plainer admission

that the prosecutor deliberately stacked the jury in a manner

het would exclude black lurota. for this cession, and tor the

aeons stated in my dissent io Nevius v. Warden, 114 Nev.

11 ,24	 ihdv. Op. Nkr. ia, June 24, 19910, I dLasent.

4
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FRANKE SUE Da PAPA
Attorney Gene-ml
DOROTHY NASH HOLMES
Deputy Attorney General
Nevada Bar No. 2057
Ceuninat lustice Division

4 II 1OO NothCaroiStreet
Carson City, Nevada 897014717
Telephone: (702) 687-3533

6 ItAney for Respondents.

_

IN TUE UN/TED STATES DISTRICT COURT

FORT DISTRICT OF NEVADA

1

14

15

16

1

1	 Respondents, through FRANKIE SUE DEL PAPA, Attorney General of Nevada, by

19 DOROTHY NASH HOLIVIES, Deputy Attorney General in the Criminal Justice Division, hereby

20 respond to the supplemental memorandum filed by Petitioner THOMAS NEVIU'S with permission 01

21 this district court, following a tsvo year delay of proceedings to allow for the completion of other

22 proceedings initiated by N'evius in the Ninth Circuit CM= of Appeals and the Nevada Supreme Court.

23 This response is based upon the entire file in this case, and the following Points and Authorities.

24	 POUTS AND AUMIORITIES

25	 Nevius has filed a memorandum of points and authorities and additional exhibits 0 through T-6.

e also filed a motion seeking permission to conduct discovery on his new claim 5 in his seconC

27 succcasive petition. (Respondents have filed a separate response to that motion.) Respandenti

2	 w derstood the district court's order permitting a supplemental filing as providins the opportun itY fcr

OMAS NEV1JS,	 )	 Case No. CV-N-96-7854IDNI(B.AM)
)	 (DEATH PENALTY CASE)

Petitioner,	 )
)	 RESPONSE TO NEVIUS'

vs.	 )	 SUPPLEMENTAL MEMORANDUM
)	 OF POINTS AND AUTHORITIES IN

• IC IvinDANIEL, et al., . 	 )	 SUPPORT OF AMENDED SECOND
)	 SUCCESSIVE PETITION FOR

Respondents.	 )	 WRITOJ EfaEAS CORPUS 
)
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the parties to address any issues pertinent to the current matter, which rhay have beta raised by d

2 II federal appellate and lievada Septa= Court litigation for which this matter bad been stayerl. last=

with one exception (the CI' dmustioa discussion of claim 5 at pp. 2-3), Petitionee Nevius has netrel

4 reargued the issues previously discussed in his amended petition end inverse, filing what is, in esseno

a. reply to our Reply to Tim-verse. Mostly, however, Nevius cites a whole slew of new secceidar

6 authorides and tie:Ivies aryl treetises (some to which the United States is not even a party) to make di

7 argument that it is torture or a "melt execution" for Respoedentst counsel or the Clark Count.

prosecutor to have sought an accord= warrant

9

	

	 He provides additiecal exhibits, allegedly in support of both his new P's and A's and hi

discovery motion, bovrever, none were generated in the litigation in the appellate court or the Neva&

1	 Supteme Court (or the United States Supreme Court), which occasioned the delay in this case, HA

12 provides a new declaration authored by Deputy Federal Public Defender in August, 1999, to bolster,

13 his "mock execution/psychological torture' claim 5, (F...xh. 0). Ha provides a new report by A

14 psychologist. dated June 25, 1999, apparently prepared after an April, 1999 evaluation of Nevius.

5 holster his . elaine 5, (Exh. Q. He provides old prison mental health reports to bolster his claim 5.

(Exh, R). He provides copies of plearliegs from 1996 in Clark County to bolster his claim 5. Ht

17 doesn't explain why none of such exhibits were produced earlier, nor why he should be entitled to

IS continue to build on his petition ad iteniesan. Clearly, Nevius is "taking another bite of the apple" in

19 attempting to yet again argue the merits of his pedtion. More clew is the inference that Nevius used

0 two years' worth of Ninth Circuit and Nevada Supreme Court lidgation (iod appeals of that to the

1 United States Supremo Court) merely to "buy time" and to postpone this mazer while he acquired new

22 evidence to offer. Respondents urge this court to reject Nevius' efforts and deny him that "second bite

23 of the apple", both by striking his P's arid A's and denying him use of the supplemental exhibits.

4 Nevius should not be permitted to manipulate the court's order in this way, nor should he be permitted

5 to prolong this litigation indefinitely with additional argument and nehibits.

6	 The only update Nevies did provide this court was in his brief discussion of the exhaustion 	 of

27 claim 5 by the Nevada Supreme Court, found at pp, 2-3 of his supplement. While Nevius made no

23 athrr legal gales in his two-yea:1 of delaying tactics as all rehearings, recoasiderecioesi appe al5 end
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ns for certiorari' were denied by the Nevada Supreme Court, the Ninth Circuit and die Unit

States Suptesue Court (see Third Supplemental index of Exhibits' filed herewith by Reepoodents),

'd n:usnage to frustmte the Nevada Supreme Court into consider* whet should have been

4 procedurally barred claim (claim 5 in this case), thus rediatisti.ag the same. In its Order Denyu

5 Rehearing (Exis ISO), the Nevada Supreme Court rioted that Nevius did not properly raise that ne

Eighth Amendment chtiee (which he submitted to them in his Supplemental Petition for Writ (Ex

7 74)) pursuant to NW 40(c)(1) because it was raised fix the firet time on rehearing', but it did a

roceduraily default the Claim- Instead, kin the interests of judicial economy" and, more than

9 of its utter frustration with the litigious Mr. Nevitts and to get the matter out of the Nevada Suprerc

0 Court owe and for all, the court addressed the claim on its merits, saying:

aNevius claims in his supplemental petition that he has been subjected to
creel and unusual punishment due to the issuances of death warrants and

	=.7 12	 stays of execution in this rase. Nevius contends that the state sought the
death warrants simply to inflict mcbologicel torture upon him and asks

	

13	 this court to overturn his death sentence as a consequence. Nevius does
not argue that the length Gillis confinement on death row constitutes cruel

	

04 14	 and unusual punish.ment.

6	
court in issuing them. acted within their statutory authority. See NSa 176.491(2). We also conclude That staying an exemaion six days before it
could be carried out in no way amounts to a "mock execution," as Nevins
contends. We have reviewed the authorities cited by Novius, and none of
them stand for the proposition that the issuances of the death warrants and
stays of eXeClidOn he experienced consdnued cruel end unusual
punishment. We conclude that this claim has no merit."

20	 • Thus, Respondents now withdraw its statement (from our Answer) that the Eighth. &Elmira=

21 cLaizn in the instant petition is uneadutusted. While it was Wiexhauted when Respondent answered the

22 petitioti, it no longer is.

23	 The Mies on the merits by the Nevada Supreme Court is entitled to complete deference in this

24 case and Ls conclusive as to all issues of fact or lew, because it did not involve an unreasonable

25
Iii various status reports to this coat; RogrOndootS of Widow provided copie3 or the ootero of the other courts
as, Respondents have compiled them together into a Third Supplemental index of Eshibits so they ere FrOPert

includedas part of the record in this case, rather than just laftematioaat material to update this coat, Respondents also have

27	 ncluded one oder exhibit submitted to the Nevada Supine Court tly Nevius in suppon of his Onel Writ Petition ant
Skopplornensal Peticiun. which was inadverteddy omitted in Our Semen Smppiemental Index of Ev.hibits.

aso Aottri thai tgtvius couki not supplement a eetition fret hail *lady 'teen denied.

t
11 15	 We conclude that the state in seeking the death warrants and the district
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application of clearly established federal law as determined by the United States Supreme Court and t

2 not involve an unreasonable determination of the facts. 28 U.S.C. § 2254(d)(1) and (2) and (e)(

Nevada's highest court resolved the issue based upon Nevada statute and rejected all the articles a

4 trades and treatises Nevius proffered to support his "mock execution" claim, State court Endings

5 entitled to the presumption of correctness. Britssette v. 1V r Dtvixion, 2 F.Supp. 333, 386 	),

Ned= v. Swrtiter (Writ* 0, 852 F2d 463, 460 (1989). 'This court therefore has no basis on

7 grant relief on claim 5 of the instant petition.

"Mule the Ninth Circuit in its clarifyingorder, Nvius y. Mai:mid (MMus Lt0, 104 1.34 11;

<	 decided that Nevius could Ele & second successive "applicari " that includes more than just tl

noble doubt instruction" claim for which it found sufecient prima facie showing

Respondents nevertheless assert that said posidon is an erroneous one and continue to object to ti

fling of other claims. "Post AEDPA, no other circuit has considered the Ninth Circuit's position" Eau

once it approves a second 31.1COMiNet petition on one claim. other claims may be filed by petitioner

&dm v. Tamer, No. 97.71492 (1999 US LEM 8641) (.D. Mich. 1999). The Sixth Circuit ha

ruled that the new petition is Limited only to the digit approved. See US z Moore, 131 P.3459

(1997) and US. v. Campbell, 168 F.34 263 (1999). Respondents state that claims 1, 2, 3 and 5 therefor

constitute an abuse of the writ and do not quail/ y for review by this court pursuant to 23 § 2244.

Nor is Nevius authorized to ILS5eft his claim 5 based upon tha 1i in Stewart v. Martinez

al, 523 U.S. 161S, 118 &Ct. 1618 (1998). That opinion only authorized a successive Ford

wright„ 477 U.S. 399 (1936) claim cf 'incompetence to be executed." The United States Suprema;

Fori deoisioo, discussing more rcccat precectems and rejecting the Ninth Circuit's reasoning =saran C-13i
rerrosetivity, and datinins to fottow Newt': v, Surrmar,105 F,3t1 453 (911 Cr. 1,06). see Rodrisucv. Superiniencient, 4

shag corrgoweng weer, 14 F. ;4 174 kr	 i991).

6

17

1

19

20

21 C tut held that a claim of "incompetence to be executed' could not be raised until the petitioner we:

22	 =ally experiencing that level of mental incompetence and that did not occur until after tha

23	 etitioner's previous habeas petitions were litigated, therefore that could he raised later. While du

24 Federal Public Defender persists in interpreting itiarrirtez•killareal as authorizing a host of successivt

2$ claims that have nothing to do with Incompetence to he executed," that was not the ruling in Mar1ines-

26

27

28
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1 end the cue cannot properly be read to extend heyead ford v, Wainwright claim a •

w be raised.

Unlike Nervius, Respoadeots willaot reiterate our arguments peesented in our Answer or Re:

4 t Treverse, but will simply update them based upon the passage of two ye= and subsequ

5 authorities cited by Nevitts in his supplemental Fs wad A's.

Nevins' old and enw arguments justifying claica 4 hie "reasonable doubt instruction* eta; •

7 j defeated by the subsequent ruling of the Ninth Circuit Court of Appeals in Ramirez v. Hatcher, 1

F.34 1209 (9* Cit. 1998). Furthesinore, the United States Supreme Court denied certiorari, 119 3.

9 415 (1998), so there is no eotential reversal looming out there by which Nevius caa urge this co

10 disregard Ramirez. Claim 4 MUtit be dismissed.

ii	 Nevius argued previously that AEDPA abolished procedural bars and argued that Respon.dent

12 argument that claims 1 .4 were procedurally barred must fail. Subsequently, the Ninth Circuit Court

13 Appeals ruldressed that issue in Ortiz v. Stewart, 149 F.3d 923 (1998), and specifically stated th

14 "no:entry to what Ortiz argues, Chapter 154 does not in any way suggest that in passing AMP'

15 Congress Wended to abolish pre-AEDPA procedural default law or affect its applicability with =gar

16 to states not governed lay Chapter 154." Ortiz at p. 931. The United States Supreme Court also denie

17 certiorari on that case, too, (119 S.CL 1777 (1998)) so again, there is eo potential reversal looming at

18 there to diminish the value of this precedeat Respondents' prcrextural default argumente shwa!

19 prevail.

20	 Interestingly, in that same Ora: case, the appellate court also cited ArdVilaIf. Nevizet v Sumac

21 105 F.3d 453, 460 (9* Cir. 1996) to reject the identical Arguirprtt Nevi= tries to make yet again

22 second and successive petition—ineffective assistance of counsel due to inherent conflict of interes

2	 (claim 3 in this petition).

24	 Previously, Novius argued that Nevius If could not be law of the case" because he had t

25 petition for reheasing azd request to recall the mandate pending. The rehearing was denied and tht

6 mandate wee not recalled and has been set upon the record. (Exhs. 130 and 187) and certiorari has beer

27 denied on Nevius' effort to get U.S. Supreme Court review. (Exits. 13 1 and 186). Therefore, law of tht

23 case does apply and Nevius cannot now re-assert the gene "ixihereet conilict-ageecy cleine" which ha:
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11111)

I already been considered and rejected by the district court and tho Ninth Omit Court of A
2 Claim 3 must fail.

3	 Wvii.r 11 also determined that any successive peon was not to be treated a.s Nevins'

4 petition so law of the case governs that argument, to and Nevius r reassertioa that this should

5 treated as a first petition must be rejected as well.

6	 lAcvstle, cLaim I and 2 ,in the instant petition are also governed by law of the case. a Nevi

7 first appeal to the N"Intb. Circuit, that cotut found that Bataan v. Xantuckv, 476 U.S. 79 (1985), was r

retroactive and that the Swain v. Alabama, 380 U.S. 202 (1965), claim, was not establislea It a

9 accepted the findings and conclusions of the Nevada Supreme Court, which also rejected the "rac

10 exclusion of jurors" claim. Remedy. the Ninth Circuit reviewed smother Batfait claim case, Talbert

I Pare, No. 97-55004 (June 28, 1999) and decided that the lower court's determinatiirn on whether or r

12 a Batson claim is made is to be given deference and the statuary presumption of correction. Thus, t

a 13 instant eiahns 1 and 2 cannot again be raised as they were rejected both by the Nevada Swan= Cot

14 and the Ninth Circuit Court of Appeals in Nevi= 1". supra. Nevius has re-userted the= in this case v.es

15 additional 'supporting data, but he simply does not get to keep repeadag the process =Wit gets it tie

16 iks ia Malone v. re'usqu4 138 F.3d 711 (8th Circuit 1998), Nevins' redesigned arguments and ne

17 statistical claims do riot support a Swain claim and Nevins has failed to rebut the prosecutor's maw;

18 Ear striking certain jurors. The prior courts (state and federal) have all found that these claims must fa

19 and nothing new changes that position. Claims I and 2 are not entitled to review or relief.

20	 - Finally, while referencing a barrage of additional secondary authorities to try to make the fto.

21 of this case fit some theory of "mock execution" or "psychological torture" in claim 5, Nevins fails t

22 provide any persuasive Ninth Circuit or U.S. Supreme Court decision that supports his clan= He els

23 has failed to refute Respondents' citation to Waraaeck v. Stewart, 118 F.34 648 (9* Circuit 1997

24 wherein the Ninth Circuit said If Woratzeck's death setter= does not violate the Eighth Amendmeni

25 then neither does the scheduling of his execution." As with the other cases cited by Respondents,

26 this case, too, cettiorari was denied. (520 U.S. 1173, 117 S.Ct. 1443 (1997) and a rehearing was alsr

27 denied. 520 U.S. 1260, 117 S.C. 2427 (1997). The Nevada Supreme Court has found that the facts ir

23
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tyfICHAEL PESCETTA
Aisistant Federal Public Defender
330 South Third Street, 0700
Las Vegas, Nevada 89101

ase do not 00011211 to a "mock execution" nor do they =Isaac 'psychoiogical tormre and t,

2 is no basis for this court to disregard or ignore that Ending. Claim, 5 must also faiL,

3	 eased upon he foregoing, and the reasons stated in Respondents prevzously fded Answer

4	 eply to Traverse, Nevius is not entitled to further review of his instant claims and he is not entitle

5 tUef on any of the olaiMs, either.

RESPECTFULLY SUBIAITTEID this 18 day of October, 1999.

FR.A.NICIE SUE DEL PAPA
Attorney General

y Gemeral
Cnrignal Justice Division

ggROICATE OP SERVICE 

I hereby certify that I an an employee of the Office of the Attorney General of the Stare

iS Nevada, sad on this le day of October, 1999, 1 served a copy of the foregoing RESPONSE

16 NEVIUS' SUPPLF.24ENTAL MEXOR.ANDI.114 OF POINI1 AND AUTHORITIES 314 SUPPOR

17 OF AWNDED SECOND SUCCESSIVE PETITION FOR WRIT OF HABEAS CORPUS, by =ilk

1	 copy thereof to:

19

20

21

2
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THE STJPRIME COURT OF THE STATE OF NEVADA

No. 39143

FILED
DEC i. a293t

DIUMUILIIIMULAWLOZWECI .iniairri lc 

• •

'This is an appeal *UZI 2/1 order of the district court den

APP	 is post-convictioi petition for * writ of balloas corpuo.

On May 5, 1995, the district, court cowrie' led appemt,

pursuant to a inn- verdict, of robbery with the use of a deadly weep=
The district court adjudicated appal/sat a habitual aim:dual and sentenced

him to a, ter= of life with the possibility of parole. Tin* court dismissed
appellant's untimely appeal from his judgment of conviction for lack of

jurisdiction-1
On March 12, 1996, appellAnt ed s. proper person post-

conviction petition for 2, writ of tehese corpus in the district court. On

March 26, 1996, the district court surnmarily deule' cl, appellant's potirion,

incorrectly stating that the disizekt court did zzot have jurisdiction over

appolianee petitica because his direct appeal era* still pending in this

court Appellant the le a notice of enors regarding the order

V.411 -9.111....S.40., Docket No 27987 (Order Dismissing Appeal,
bruary 231 1996).



	  appellanee petitioo' I in the

recoiuddered appellant's petition and on April 19. 1996 =tired iti finaing21

of facts ani oonchtsions of law denying the petition. This court

subsaluentlY dismissal sl)Pellsars appeal bemuse we concluded that he

filed an untimely notice of appeal.'

On. December 19, 2001, appellant filed bis world pupa'

post-cawriction petition for a writ of habeas corpus in the district

The district it denied oppellent's petition ae successive. This

appeal Mowed.
Appel/ant filed hie petition more than six years after entry of

the itzdgment of conviction. Thus, appellant's petition was untimely 5.1ed..3

Moreover, appellants petition WAS SUACCULtVe because he haa previously
filed a post-conviction petition for a writ of habeas ccePus. 4 APIAllsnes
petition was procedurally barred absent a demonstration of good cause
and prejudice-1

To establish good cause to excuse a procedural default, a

petitioner must demonstrate that some impediment extemal to the
defame prevented him from complying with the state procedural default

Vim Catoill.L...§ke	 ts, Docket No. 31764 (Order Ditmisidng Appeal,
February 24. 1998).

afigt NES 34.726; str,Aleg Dirkertar -v. ;tate, 114 Nev. 1084, 967
P.2(11132 (1998).

41ti NRS 34.810(1)(b)„ (2).

sfiel IsiRS 34.726; NW 34.810(1)(b), (3).
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rules.. In an attempt to	 use the procedural defaults, sPiNdiant
contends that the district court incorrectly dismissed his first petition in

hich he claimed, among other things, that he was denied the effectiv' e
assistance of counsel because his trial counsel refused to file a notice of

appeal on his behalf. Be also claims that this court incorrectly dismissed

as untimely his appeal from the district courts dismissal of his first

petition_ We agree that appellant can successfully demonstrate good cause

and prejudice to excuse the procedural defaults.?

In appellants first timely petition, he cleimed, among other
cleiree, that his counsel was ineffective for refusing to ftle a direct appeal
on appellants belie tf The district court failed to conduct an evidentiary
hearing and denied appellants petition. This court has held that an
appellant is entitled to an evidentiary hearing if he nine claims, which g

true, would entitle him to relief and if his claims are not belied by the

Vesimede:V. state. 110 Nev. 349,871 P.24 944 (1994).

1We note that appellant also attempts to demonstrate good cause by
1-44 inting that he was denied the appointment of postscorrviction counsel.
be is unechicated. in the law, and he was in lock-down which prevented
him access to the law library. These +-labile do not establish pod cause to
excuse the procedural bars. lea NES 34-750 (the district court ma-x

appoirkt poet-conviction counsel for indigent petitioners); cf. NM
34.820(1)W (if petitioner has been sentenced to death and it is his first
post-conviction petition, the district court ilia appoint counsel to
represent petitioner); AgLalu, Phelos v.ZhalCkttaidAEIBI, 104 Nev. 656,
764 P.2d 1303 (1988);	 41. 110 NOY. 349, 871 /3.24 944.

&NNW Clourt

410

3
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record s Here appellant's claim that his counsel refused to fle a direct
appeal his behalf does not appear to be belied by the record an if trtie„
would entitle him to relief Thum, the district 'court erred in failing to
conduct an evidentiary hearing OA appellant's appeal deprivation claim

Approximately two years later, appellant appealed the district
court's dismissal of his petition. This court subsequently denied

appellant's appeal as untimely. Appellant, however, was never waved by
the clerk of the district court with notice of entry of order.' This court has
held that "under NRS 34,575(1) and N11,9 34.830, the time to file a notice
of appeal from an order denying a poet-conviction habeas petition does not
(=manta to run -until notice of entry of an order denying the petition has

been 'separately served by the district court on both the petitioner and the

petitioners couinseLl'ut Here, the district court clerk properly served notice
of entry of the district court's April 19, 1996 order on appellant's counsel,

Ves liagggag_xjtkia 100 Nev. 498.686 P.2d 222 (1984).

913.M jogliall, 11Q Nev. 349.871 Pd 944; DayiA v. State. 115 Nev 17,
974 P.2d 058 (1999) (if the client expresses a desire to appeal, counsel is
obligated to file a notice of appeal on the client's behalf); Tboirsal.v. StaLts,
115 Nev. 148, 979 P.2d 222 (1999) (counsel is obligated to advise appellant
of the right to a direct appeal and to perfect a direct appeal on appellant's
behalf if a direct appeal claira' exists that has a reasonable likelihood of
success).

SLe NES 34.830(2), (3).

D..tiamasrden, 118 Nev.	 , 43 P.3d 1029, 1032 (2002)
ting Lerranotal v. State, 114 Nev. 219 954 Pict 1179 (1998)).

4
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but did. not separately serve appellant. Because appellant was never
served with notice of entry of order, the thirty-day appeal parka provided
by NILS 34.576(1) never commenced to run. 0 Therefore, appellant's notice
of appeal from the April 19, 1996 dismissal ef bis first petition was timely
filed„ and this court acorrectly denied it as untimely.

We conclude that the dietrict court's failure to recognize that
appeflant had presented a dimly, cognizable claim based on the
ineffective aseistance of counsel in Ilia first petition and this court's
erroneoua denial of appellant's appeal fro= the dismissal of his first

petition constitute impediments external to the defense, and thus good
cause to excuse the filing of his present successive and untimely petition
where he again raised the claim that his counsel wee ineffedive for

Ed-using to file a direct appeal on.his heltalf.13 Moreover, prejudice
preawnad for such a deprivation of counse1.14

We remand this case to the district court to conduct an
evidentiary hearing to determate whether appellant's trial counsel

deprived him of the right to ftle a direct .appea1. 13 If the district court

determines that appellant NW AA deprived of a direct appeal without his

32eLft

algt Lozade, 110 Nev. at 357-58, 871 2.2a at 949.

Kase id. at 356, 871 P.2d at 948.

1560 DaAs, 115 Nev. 17, 974 P.2d 658; Thum, 115 Nay. 148, 979
1).2d 222. The district court may exercise its discretion and appoint
appellant calmed fox the evidentiary hearing. See NES 34.750.
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consent, the district court shaII appoint miunsel to represent appellant ancl
sha/1 permit appellAnt to file a petition for a writ of habeas oupus raising
issues appropriate Ear direct appeal If the die' trict court denies
appellant relief, he may then file an appeal &OM that denial in this
court.17 .foolcordingly, we

ORDER the judgment of the district court REVERSED AND
REMAND this matter to the district court for prooeedinvs consistent with
this order.

HOU. Steven P. Elliott, Diatrict Judge
Attorney General/Carson City
Washoe County District Attorney
Nathan's Mural
Washoe District Court Clerk

16aft,kgg4i. 110 Nev. at 359, 871 1).2d at 950.

inn light of this court's determination that an evidentiary hearing is
necessary, we decline to reach the merits of any of the clsims that
appellant raise° in his petition-

6
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IN THIl SUPREME COURT OF THE $TATE OF NEVADA

JUDES,	 )
)

Appellant,	 )
)

Vs.	 )
)

T STA.= OF NEVADA,	 )
)

Respondent.	 )
)

No. 20925

0 0 ER

This La a proper per from an order of the

district court denying a post-conviction petition for * writ of

hatless corium.

On Noveaber 5,.1934, eppoilent was convicted, pursuant

a guilty plea, of one count of sexual aesault and sentenced

sarve a ' life tore with the possibility of parole in the

Nevada State Prison. Appellant did not tile a direct &pose

challenging his conviction. In 1986, however, appellant filed

in the district court a post-conviction petition for a writ of

habeas , 00rpus. The district court denied that petition, and

this court affirmed the decision 41 the distriot court. Ala

Rider v. Director, Order DismiaSing Appeal, Docket No. 13128,

filed June 25, 1967. Zn 1989, appellant filed in tha district

curt a second poet ...conviction petition for a writ of habeas

corpus. The district court denied that petition, end this

court again effirmed the decision of lithe district Court. aft

Rider Nt. Warden, Order DIAMiSeina Appeal, DoOket No. 19380,

filed December 6, 2989. On December 14, 1989, appellant filed

in the district court the instant post-conviction petition for

C writ of habeas corpus. The 'tete opposed the petition and on

January 23, 1900, the district court denied the petition. This

appeal followed.

Our preliminary review of the record on appeal'revsais

that the district Court Aay have erred when it denied
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appellant's petition. Sgecifically, we note that the state'

oppoSitiOn to appollant's petition Correctly notod that NU

34.725 requires a prieoner to prosecute a petition fot post-

oonvtotion relief purauant to MS 177.315 , prior to filing
poet-conviction petition tor a writ of habeas corpus. The

steta noted thet appellent never prosecuted a petition for

post-convictio( .end thua requested that appellant's

petition be diemiesed. Ali Pas:man/W. V. Director., 105 Nev.

,-769 P.24 72 6.989).

Because the district court did not enter findings of

fact and conolualooe of law supporting its decision, it appeere_

that eppellent'a petition was denied pursuant to WitS 34.723.

We note, however, that appellant was convicted in 1,9$4, and

that NIRS 34.725 was not enacted until 1937. A petition for

yost-conviction relief must be filed within one year after the

entry 'of a judgment of conviction.. 22,1 wee 177.315(3).

Therefore, it is apparent that the procedural default created

by Nes 34.720 did not coos into existence- 10441 well after the

expiration of the time within which appellant could overcome

that default. Under thee. ciiounstancee, diemilseal under MS

34.723 may have been unwarranted.

We eleo note that appellant's latest pstitio

contained grounds for relief challenging the constitutionality

of MRS 200.375, which requirss a board to certify that persons

convicted of sexual assault do not present a aenecia to society
• •

before such persons say be releesed on parole. These claims

for re let did not arise until after the expiration of the ties

which appellant would have been required to flan a
petition for post-conviction relief. Sae MRS 1.77.315(3).

rerthar, it wotad have been inappropriate for appellant to

raise these claims in a post-conviction proceeding brought

pursuant to NIS Chapter 177. 	 MRS 177.315(1) (post -

2
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conviction available to challange only the constitutionality o

a ludgmant of conviction or santancs).

Because it appears that the district court say have

erred by not considering the :barite of appellant's petition,

respoodant *hall have twenty (20) days from this data of this

order within which to show cause why this appeal should not be

remanded to the diStriot court for a proper consideration of

aPP0Iiant'a petition.

• It is so mum.
C.

co: Hon. Brian McKay, Attornay General.
Ron. Rex Bell, District Attorney
Lawrence Eugene Bidar
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Ho, 331$4BMW Rh% RILEY,

Appellant,

"S. FILED
THE STATE OF WEVADA,

NOV 19 19'19
Respondent.

V THE scram COURT Of THt STATE Or Nrcinx

aRDER oiallsSZNS AfPEAL 

This is an apptal from 4 district court order

dismissing a second post-conviction petluen Nis a writ of

habeas carobs La a death penalty cast. We conclude' that all the

claims 4p ).1a Illly Ray Riley reload la the instant petition

are procedurally barred btcausa nt failed to prove cause 4114-

pjiis Qt demonstrate a fundamental miocarriage of tlettoe ta

overcoat Hereda's piecedural default rats. .

On October 1.. 1.911, the victim woe killed by 4 single

gunshot wound to the chest. Riley was convicted of one count

each of robbery with the use af deadly weapon and first degree

murder with the use of a deadly weapon and was sentenced to

death. This court affirmed Rilty's conviction and death

sentence. an dIreot appeal,. Riley v. Statt, 107 KW!. 205, 101

t.24151 (1.99i),

piley subsequantly filed 'his firot poat-convietion

petition, whith the district court denied on June 21, 1192.

Thia COUtt affirsted tht district court's order. Riley v. State,

110 N. V . 631, 116 t.2d 272 (1114), cert. denied, 114 U.S. /052

(1115).

On august 24, 1111, Riley filed in proper person

post-convictio1. petition for a writ of habeas corpus.	 On

ckq ON:-
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November 14, 1590, through couasel, kiley reftied the petition. i

On January 23. 1399, the district coutt dismissed the petition

procedutwiiy defaulted. This Appeal follows.

First, Alley contends that the distttct court erted.ty;
dismissingflj etition without canducting an evidentiary

hearing. Th.is contention i3 W ir.001.1t 044:it because alley WA=

gigst overcome procedural default before he ix entitled to have

the court rsedn'the martte at the substantive claims in hts

PlAiZioh.	 HaZgzova v. 3taclo1 100 New . 410. 502-03, ief P.2d

222, 223 (19p4r.
Sigondw Riley contends that he sufficiently proved

titled and pretudire re overcoes , the peocedurel default IA NR4

34.1110 for each of the claims he raised tn the tnstant petition.
Nome et these claim had previously kmen zalood in •ithsg

titrect appeal or in, his first post-convidtion petlti4v,- Nis

remaining claims Dave metres been seised.

Riley argues that the reason he failed 'to raise

certain claim in previous proceedings was ineffective

assistance o4 his first post-tonviction counsel. Riley cites

crimp v. Warden, 113 Nev. 203, 302, 914 P.2d 247 4 213 (14071,

for the proposition that he was entitled to couneel for his

first post-obeivittlon proceedings. Therefore, he &twee that he

is entitled te thirCORCOmitant right to effective aesistance of

that counsei. 304 1511. WOW S argument has 00 041EU,

in his appellete opening Ortef, Riley /mezzos this

COUXt that his flan poat-coneictioo counxel Wil eppointed to

represent hie on Apsli 20, 1993. tn 133 1, the Nevada

Legisleture amended NR3 24.820(L) to mandate appointment of

counsel tor e first post-conviction proceedtnq in a death

panal -4y =Mti effettive fot petitions filed On or after January
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1, 1313. 1331 Nev. Stit. ch. 44, 53 2a,	 2, a	 7, 92.	 Thus,

according to cruet, a petitionst has a ciiphr, Co effective

esaistance of that appointed counsel. And ineffective assIstanog

could constitute good eau** for failure to rai3e claiall in that

proceeding. Cruma, 113 Nev. az 303-04, 934 e.2c a t 253.

However, the record in thin cest reveals that April

20. 1293 was:the at counsel was OPOinted for the acbeak fro=

the first post-oodviotion proceeding. 	 The post-conviction

petition was tiled in proper person an July 22, 1411, and

upplemental petition was:tiled through counsel on 9apc lamcar 23,

/991. 1 Curing that time, NBS 34.020 did no; provide fax

appointment of counsel. and NRA 177.30(1j phavleed tha eLaogiQt

court with the discretion, Aat.A aandat irso to appoint counsel.

Accordingly, Ailey clearly did not have the rlght to effective

assistance ce his firit post-conviotioo counsel. Sea ticKague v.

vise, 1.12 Nev. 139, 163-44, 912 2.24 235, 237-54 t1916).

Accordingly. Riley has felled to eatisfy his burden of prOving

to overcame the procedural derault in Nas 34.8100) for

successive petitions,

Additionally, :Ailey fails to allege cause for raisine

the same claims he previously 'raised in his direct antaal and
•• ,

tit pit-conviction proceeding. Accordingly, those claim4 age

procadtarally barred by the doctrine of law of the case, see Hall

v..State,SL Nev. 314, 535 ?.td 797 (14731, 43 ',mil 43 by was

4.810.

1We note that in the instant petition presented below,
Riley correctly indicated the: firer pcet-conviction counsel WAS

appointed an or before September 23, 1931. We as unclear as to
why Riley's current counsel on appeal misinformed this court as
Co the date prior counsel was appointed, a daze chez is zbucial

the disposition of this appeal.

3
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Riley next argues tha in dismissing his currant
-_

pst,irion, the district couzz. erroneously tatted to review thr(

1
merits of hie as under tha °fundamental miscarriage of

juat4ce° eacepolon to psocedutal default. e NRS 34.500(1)Ibi:
Schlup v. Ceior 513 U.S. 216, 114-15 i1393?. The district CwIrt

incorrectly:concluded that Nevada does not ri4ognise such an

exception, citing Sanchez V. Warden. , 59 Nev, 273. 273. 410 P.Zd

1352. 1163 (1972). Neverchelees, we conclude that Malty faile4

C? damonstrete fUndamental miscarriage oZ lustids and hes

therefore faiied tO gver404 procedural default. Accordingly,

we

0 Li this aPPeal dismiss* .

cc: Hon. ional4 D. Parragoitre, District Judge
Attorney Gen8441
Clark County District Attorney
David J. Penceast
Clark Co.unty Clerk

4
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wevAztak rnahmenflart

14 71151 9444416 C4481 OF IMO =ATI OFiNSVADA,

MU ZAMA 31,033:14!,
Appolisst,

• )	 No. 22553
)

RE"'vED FILED)
1AY 2 ES3

) Atizenorman MAY IS 623
)	 Ortm

Peepoodentt	 )
)

PaRMILINIMWM.INEEM

This ie an appeal from ga order of the district =Mt
paalm=amleratoma petition fog a al= eg habeas carpus.

*ptallene wee cenvintad..of three taunts of Lire."
degree mazdar and one Meant each at attempted amder and grand
leroeny. Be war etneanzed to receive the dedi,th pemalty. On
direct appeal. this court Ilgimed appe1lent 6 4 convintiett end
sentence. engarmv. State101 sew. 457, 705 !F.24 664 (1943).
San- iglaMt, 476 OA. 1154 (1,46).

Butsequently, appellant filed in %bra district coust*
pautlaa gap pagt-altalrict&on relief. the' distrtot court
appointed cooneel to vaprsaaat appellant LBW appointed a
phystaiso to determine appellant s ' oompittenc?. ?atlas

ound45tisg evideatiamy heer1ag, the glisixici court dime/seed
the subsequent appeeld Moser, v. 5tatei . 1043cat 54. 17715
(Order Olsaiseiag Appeal. Jane 29 * 1557).

Appellant then filed a petition for axis o habaa*
eargua . ta federal &scrim aimart. The fotterat :osrcee guyed the
preaseding. Scoters v. Yrtitier. 717 7. amt., 7a6 (V. 114w4
1959).

Oa October 17, 159 .4, appellant :filed • 9445-
ceavietiee patitiea gar a vrtt of habeas carpel is ele district
court. The district court Appoint:id coun41 te represent

appellant. witbsum granting an evidentiary hearing. the
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district court denied appsnant 4 s petition Om Zeoseber 24,

1991. This appeal followed.

Appellant raised two claims in his petition: (1) that
ths m"moughtme teat tor criminal insanity should not have boon
used se his trial, and (2) appellant yam dsprivad if due
process et trial because bo hadhoon required to allineatively

provohis insanity 4s1soss.

Ooth of those claims vers.raised and rigouts& by this

spielainat's direct appetl Unless, 101 New. at 464,
703 P.24 it 34'. This *Cores prior decisich is the law, rid
this uses. p.m rail, v. Ststs, 91 rev. 314 • 535 P.24 797
CMS). Thus the district court did not am in denying the

petition. Our ressiution el thii issue nukes it snascessery to
consider tbs mutual sppeilant's remaining arguments.

Appellant's'oontsmanns ' isoleing merit, ve
pang* this sppmel 4iseteled.

col Sum. hiehmel 24 owittla. Oistriot Judge
Mon. revokilm Sus nal Pager. AtimmaT CommaIClassmeng cisme
moo Sus 3ohnsom, Clerk
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• This is an appeal free in ni4SX of the astriu-t court
poet-conviction petition far a writ Gi billbee2 =apes.

ippellant V440 convicted of throe cpunte et Liset

defrea $WdeS and on* comet eech7brattespted rUrder and grand
Xerrany, Re was sentenced to receive the dean vismatr. cc

dsract appeal, thin west efILZ*14 appialenty seonvictinu and
sentence. Pagers v. attars, 101 well. 4.57, 709 P..24 644 (LR).
ssES; Amiga, 476 U. 1130 4985).

Subsequently, aipallant filed in the catoict court
petition fos past-Qesrletian relief, The 'district court
eppoisted counsel te represent appellant guid tippet-sited
physician :to detersine appe1Loult*4 auspeisaOr. Ark4t

FesubactarKI an qqt4mAtia7 boctioa# tha dLstict court denied
the petition. This court dies:Weed the ' eabipequeneeppeei.
Inger*c. tate, tereapt No. 17719 (Order DIsaLasing ApplismAA

June 29, 1587).,
APpeXlent Wen filed a petition for a . vrit a habeas

carpus La Xaderel diltact coast, The Seder*/ Cnart etaradthe
Proceeding. Soler* 	 7l7 r. $um: 706 10. 1011;,*

1949).

On Onteher 17 . 1990: appellant filed a pest -
conviction pstitice for a writ of habeas corpus in ths district
cmott. Thai dizteict court appointed coons 141 to represent

elinct. Without creating 'ion evidentiary heating, the

11/44 ar4sr le ' leemed la pltt, Of Out aids's' dfcmfeolincT
'	 000 sm .1	 n • n

IN
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digit:Lot coart denied appellant's patitiun on ca	 2.
1151. This appeal. tal.142,444.

Appellant reiaaft tun claims La Us petition: (1) that

the h i Naughten teat tan criminal insal4ty shog.4,4 not . bave seta

4444 at his trial, and (2) appal...liar was ditpnived at due
'process .4:t triaL borates /vs had been reqpired tp affirmatively

Prove las insanity defeats«

hath'oe there 41.44.414 lace taLaed tad *lanced
teurt in afiplilaat's ditect appear}.	 103, Mew. et 044,
705 P.24 at 6445. , This caurt'a prior decisima:is the law of
this cat**. Ea Vail V. State, SI Nev. 3l4; 355 1.24 717

11974). rhea. chit district court d44 nes err : to denying the
4

petition. Our ronta.lArtion ag tb Linmaitakas it, lartruicesaater to
consider the merits od' appellaars remaining ariumanta.

APPdilant's Cortentiions Lackirmg merit. *two
ORDER this appeal dremiased.

GCS Nan. Michael, 14 Grifa.p. District 44se
Dom. "'maids Due Del Papa, Attorser Mineral,
=lasses G 02Maim
Mary Due Johmkon, tlesa
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IN THE SUPREME COURT OF THE STATE OF NEVADA

* * * * * * * * * *

MICHAEL RIPPO, 	 )
)

Appellant,	 )	 No. 53626
)

-vs-	 )
)

E.K. McDANIEL, et al.,	 )	 C
)	 BY

Respondent.	 )
	  )
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Vol. Title Date Page

2 Affidavit 02/14/94 JA00371-JA00377

2 Affidavit 03/07/94 JA00400-JA00402

18 Affidavit of David M. Schieck Regarding
Supplemental Brief in Support of Writ of
Habeas Corpus

08/17/04 JA04316-JA04320

3 Amended Indictment 01/03/96 JA00629-JA00633

3 Amended Notice of Intent to Seek Death
Penalty

03/23/94 JA00583-JA00590

8 Answer in Opposition to Defendant's
Motion for Mistrial Based on an Alleged
Discovery Violation

02/08/96 JA01873-JA01886

17 Answer in Opposition to Motion for New
Trial

05101/96 JA04008-JA04013

48 Criminal Court Minutes 10/27/08 JA 11603

2 Defendant's Motion to Strike Aggravating
Circumstances Numbered 1 and 2 and for
Specificity as to Aggravating Circumstance
Number 4

08/20/93 JA00274-JA00281

18 Errata to Supplemental Brief in Support of
Defendant's Petition for Writ of Habeas
Corpus (Post-Conviction)

03/12/04 JA04257-JA04258
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13
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15

16

17

18

19

20

21

22

23

24

25

26

27

28

Vol. Title Date Page

19 Findings of Fact, Conclusions of Law and
Order

12/01/04 JA04411-JA04413

48 Findings of Fact, Conclusions of Law and
Order

11/17/08 JA11604-JA11611

1 Indictment 06/05/92 JA00235-JA00238

15 Instructions to the Jury 03/06/96 JA03358-JA03398

16 Instructions to the Jury 03/14/96 JA03809-JA03834

17 Judgment of Conviction 05/31/96 JA04037-JA04039

11 Motion for Disclosure of Exculpatory
Evidence Pertaining to the impact of the
Defendant's Execution Upon Victim's
Family Members

02/28/96 JA02620-JA02624

2 Motion for Discovery of Institutional
Records and Files Necessary to Rippo's
Defense

08/24/93 JA00286-JA00294

3 Motion for a Witness Deposition 06/19/94 JA00621-JA00628

17 Motion for New Trial 04/29/96 JA04002-JA04007

2 Motion in Limine to Exclude Testimony of
Defendant's Prior Bad Acts

08/23/93 JA282-001 to
JA282-005

2 Motion of Defendant for Discovery and to
Inspect All Evidence Favorable to Him

10/21/92 JA00254-JA00259

11 Motion to Bar the Admission of Cumulative
Victim Impact Evidence in Violation of the
Due Process Clause

02/28/96 JA02603-JA02606

2 Motion to Disqualify the District Attorney's
Office

02/07/94 JA00334-JA00345

2 Motion to Exclude Autopsy and Crime
Scene Photographs

08/23/93 JA00282-JA00285

11 Motion to Preclude the Consideration of
Victim Impact Evidence Pursuant to NRS
175.552, 200.033, and 200.035

02/28/96 JA02613-JA02619

11 Motion to Preclude the Introduction of
Victim Impact Evidence Pertaining to
Victim Family Members Characterizations
and Opinions About the Crime, the
Defendant, and/or the Appropriate Sentence

02/28/96 JA02625-JA02629

2 Motion to Quash and for a Protective Order 09/09/93 JA00298-JA00303
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on an Order Shortening Time

11 Motion to Require a Pretrial Judicial 02/28/96 JA02607-JA02612
Review of all Victim Impact Evidence the
State Intends to Introduce at the Penalty
Phase

2 Notice of Alibi 09/20/93 JA00295-JA00297

19 Notice of Appeal 10/12/04 JA04409-JA04410

48 Notice of Appeal 04/15/09 JA11659-JA11661

19 Notice of Entry of Decision and Order 12/15/04 JA04414

48 Notice of Entry of Decision and Order 03/16/09 JA11648-JA11658

36 Notice of Entry of Order Appointing 02/15/08 JA08669-JA08672
Counsel

1 Notice of Intent to Seek Death Penalty 06/30/92 JA00239-JA00241

42 Notice of Motion and Motion for Leave to 05/21/08 JA09989-JA10014
Conduct Discovery

42 Exhibits to Motion for Leave to Conduct 05/21/08 JA10015-JA10025
Discovery

42 1	 Reporter's Transcript of JA10026-JA10034
Proceedings, State v. Bailey, Case
No. C129217, Eighth Judicial
District Court, July 30, 1996

42 2	 Answers to Interrogatories p. 7,
Bennett v. McDaniel, et al., Case No.

JA10035-JA10037

CV-N-96-429-DWH (RAM),
February 9, 1998

42 3	 Reporter's Transcript of JA10038-JA10040
Proceedings, partial, State v.
Bennett, Case NO. C083143,
September 14, 1998

42 4	 Non-Trial Disposition Memo, Clark JA10041-JA10042
County District Attorney's Office
regarding Joseph Beeson, in Bennett
v. McDaniel, Case No. CV-N-96-
429-DWH, District of Nevada,
October, 1988

42 5	 Reporter's Transcript of Evidentiary JA10043-JA10050
Hearing, partial, State v. Bennett,

3



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Vol. Title Date Page

Case No. C083143, November 18,
1999

42 JA10051-JA10057
6	 Decision, Bennett v. McDaniel, Case

No. C83143, Eighth Judicial District
Court, November 16, 2001

42 JA10058-JA10061
7	 Declaration of Michael Pescetta

regarding locating exhibits in Parker
file, Bennett v. McDaniel, et al. Case
No. CV-N-96-429-DWH, District of
Nevada, January 8, 2003

42 JA10062-JA10066
8	 Las Vegas Metropolitan Police

Department Memorandum re: State
v. Butler, Case No. C155791,
December 30, 1999

42 JA10067-JA10085
9	 Transcript of Defendant's Motion for

Status Check on Production of
Discovery, State v. Butler, Case No.
C155791, Eighth Judicial District
Court, April 18, 2000

42 JA10086-JA10087
10	 Letter from Office of the District

Attorney to Joseph S. Sciscento,
Esq., re State v. Butler, Case No.
C155791, Eighth Judicial District
Court, November 16, 2000

42 JA10088-JA10092
11	 Letter from Law Offices of Sam

Stone to Hon. Michael Douglas,
District Court Judge, State v. Butler,
Case No. 155791, Eighth Judicial
District Court, December 7, 2000

42 JA10093-JA10107
12	 Motion for New Trial, State v.

Butler, Case No. C155791, Eighth
Judicial District Court, January 17,
2001

42 JA10108-JA10112
13	 Affidavit of Carolyn Trotti, State v.

Butler, Case No. C155791, January
19, 2001

42 JA10113-JA10135
14	 Opposition to Motion for New Trial

Based on Allegations of Newly
Discovered Evidence, State v.
Butler, Case No. C155791, Eighth
Judicial District Court, February 16,
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42
2001

JA10136-JA10141

15	 Reply to State's Opposition to

42

Defendant's Motion for New Trial,
State v. Butler, Case No. C155791,

JA10142-JA10144
Eighth Judicial District Court,
February 27, 2001

16	 Order, State v. Butler, Case No.
C155791, Eighth Judicial District

42 Court, March 8, 2001 JA10145-JA10154

17	 Fax Transmission from Terri Elliott
with the Office of the Special Public
Defender, State v. Butler, Case No.
C155791, Eighth Judicial District

42 Court, March 19, 2001 JA10155-JA10161

1

42

18	 Order affirming in part, reversing in
part and remanding, State v. Butler,

JA10162-JA10170Case No. 37591, May 14, 2002

42

19	 Reporter's transcript of jury trial,
United States v. Catania, June 11,

JA10171-JA101772002

42

20	 Reporter's transcript of jury trial,
United States v. Catania, June 13,

JA10178-JA101842002

21	 Transcript of Status
Conference/Scheduling Conference
Before the Honorable Howard K.
McKibben, United States District
Judge, Case No. CV-N-00-101-HDM
(RAM), District of Nevada, January

42 14, 2003 (Doyle) JA10185-JA10200

22	 Answer in Opposition to Motion for
New Trial; or in the Alternative,
Motion for New Appeal, State v.

42

D'Agostino, Case No. C95335,

JA10201-JA10207
Eighth Judicial District Court,
September 21, 1993

23	 Declaration of Tim Gabrielsen, and
partial FBI production in Echavarria
v. McDaniel et al., CV-N-98-0202,
June 2004
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42 JA10208-JA10238
43 JA10239-JA10353

24	 Motion for Leave to Conduct

43
Discovery, Emil v. McDaniel, et al.,

JA10354-JA10357August 24, 2001

25	 Criminal Complaint and Minutes of
the Court, State v. Kenny, Case No.
85F-3637, Justice Court, Las Vegas

43 Township, 1985 (Emil) JA10358-JA10362

26	 Notice of Denial of Request, Clark
County District Attorney, State v.
Emil Case No. C82176, Eighth

43
Judicial District Court, August 13,
1985 JA10363-JA10383

27	 Various reports of the Las Vegas
Metropolitan Police Department,
Detention Services Division,
produced in State v. Haberstroh,
Case No. C076013, regarding
investigation into the identity of

42

Clark County Detention Center
inmate who manufactured a shank,
1987 JA10384-JA10434

28	 Deposition of Sharon Dean in
Haberstroh v. McDaniel, Case No.

42

CO 76013, Eighth Judicial District,
October 15, 1998 and December 7,
1998 JA10435-JA10449

29	 Deposition of Arlene Ralbovsky in
Haberstroh v. McDaniel, Case No.

43

CO 76013, Eighth Judicial District,
December 7, 1998 and January 28,
1999 JA10450-JA10488

44 JA10489-JA10554
30	 Deposition of Patricia Schmitt in

Haberstroh v. McDaniel, Case No.

44

CO 76013, Eighth Judicial District,
December 7, 1998 and January 28,
1999 JA10555-JA10563

31	 Recorder's Transcript Re:
Evidentiary Hearing, State v.
Haberstroh, Case No. C076013,
Eighth Judicial District Court,
January 28, 2000
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44 JA10564-JA10568
32	 Order, Hill v. McDaniel, et al., Case

No. CV-S-98-914-JBR (LRL),
District of Nevada, May 20, 1999

44 JA10569-JA10570
33	 FBI memorandum to SA Newark,

Homick v. McDaniel, (Homick
167), August 31, 1977

44 JA10571-JA10573
34	 FBI memorandum, New York to

Newark Homick v. McDaniel,
(Homick 168), January 31, 1978

44 JA10574-JA10576
35	 FBI Teletype, FM Director to Las

Vegas (Homick 166), September,
1985

44 JA10577-JA10582
36	 FBI Teletype San Diego to Las

Vegas (Homick 165), October, 1985
44 JA10583-JA10584

37	 Chronological record, Homick v.
McDaniel (Homick 10), November
1985

44 JA10585-JA10589
38	 FBI notes re Homick receiving

money from LVMPD employee,
Homick v. McDaniel, December 11,
1985

44 JA10590-JA10593
39	 FBI notes, Homick v. McDaniel,

December 1985 and January 1986
44 JA10594-JA10595

40	 FBI notes, Homick v. McDaniel
(Pennsylvania) January 4, 1986

44 JA10596-JA10597
41	 FBI redacted notes, Homick v.

McDaniel (New Jersey), January 7,
1986

44 JA10598-JA10599
42	 FBI redacted notes, Homick v.

McDaniel (Homick), January 9, 1986
44 JA10600-JA10601

43	 FBI redacted notes, Homick v.
McDaniel (Pennsylvania), January
13, 1986

44 JA10602-JA10603
44	 FBI redacted notes, Homick v.

McDaniel (Las Vegas), January 14,
1986
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44 45	 FBI 302 interview of Norma K. JA10604-JA10606
Thompson, Homick v. McDaniel,
March 18, 1986

44 46	 FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with
joint investigation, Homick v.

JA10607-JA10608

McDaniel, June 10, 1986

44 47	 FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with
joint investigation, Homick v.

JA10609-JA10610

McDaniel, June 10, 1986

44 48	 FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with
joint investigation, Homick v.

JA10611-JA10612

McDaniel, June 10, 1986

44 49	 FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with
joint investigation, Homick v.

JA10613-JA10614

McDaniel, June 10, 1986

44 50	 FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with
joint investigation, Homick v.

JA10615-JA10616

McDaniel, June 10, 1986

44 51	 FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with
joint investigation, Homick v.

JA10617-JA10618

McDaniel, June 10, 1986

44 52	 FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with
joint investigation, Homick v.

JA10619-JA10620

McDaniel, June 10, 1986
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44 53	 FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with
joint investigation, Homick v.

JA10621-JA10622

McDaniel, June 10, 1986

44 54	 FBI 302 memorandum of interview
of Tim Catt, Homick v. McDaniel

JA10623-JA10625

(Homick 164), August 18, 1988

44 55	 Reporter's transcript of evidentiary
hearing, partial, State v. Homick,

JA10626-JA10637

March 7, 1989

44 56	 Reporter's transcript of motions,
State v. Homick (Homick 48), April

JA10638-JA10640

10, 1989

44 57	 Reporter's transcript of jury trial Vol. JA10641-JA10652
6, State v. Homick, April 25, 1989

44 58	 Reporter's transcript of jury trial,
partial, Vol. 7, State v. Homick,

JA10653-JA10660

April 26, 1989

44 59	 Reporter's transcript of jury trial Vol. JA10661-JA10664
11, State v. Homick (Homick 52),
May 2, 1989

44 60	 Reporter's transcript of penalty
hearing, State v. Homick, Vol. 1

JA10665-JA10668

(Homick 108), May 17, 1989

44 61	 Reporter's transcript of trial, partial,
Vol. 83, State v. Homick, November

JA10669-JA10673

10, 1992

44 62	 Letter from Eric Johnson/Walt JA1674-JA10676
Ayers, Assistant United States
Attorneys to Mark Kaiserman
denying FBI joint investigation with
LVMPD, Homick v. McDaniel,
January 28, 1993

44 63	 Letter from AUSA Warrington JA10677-JA60678
Parker to Judge Cooper, Homick v.
McDaniel, May 7, 1993
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44 64	 Letter from AUSA Warrington JA10679-JA10680
Parker to Judge Cooper, Homick v.
McDaniel, May 11, 1993

44 65	 Reporter's transcript on appeal, State JA10681-JA10684
v. Homick Vol. 140 (Homick 102)
June 29, 1994

44 66	 Chart detailing evidence of joint
investigation - joint activity between

JA10685-JA10692

LVMPD and FBI, Homick v.
McDaniel, October 9, 2003

44 67	 Chart detailing evidence of joint
investigation - information sharing
between LVMPD and FBI, Homick

JA10693-JA10696

v. McDaniel, October 9, 2003

44 68	 Chart detailing evidence of joint
investigation - admissions, Homick

JA10697-JA10705

v. McDaniel, October 9, 2003

44 69	 Declaration of Joseph Wright,
Homick v. McDaniel (Homick 176),

JA10706-JA10707

October 9, 2003

44 70	 Petitioner's Motion for Leave to JA10708-JA10738
45 Conduct Discovery, Homick v. JA10739-JA10756

McDaniel, October 10, 2003

45 71	 Recorder's Transcript Re: JA10757-JA10786
Evidentiary Hearing, State v.
Jiminez Case No. C77955, Eighth
Judicial District Court, April 19,
1993

45 72	 Transcript of Proceedings Sentence,
State v. Bezak, Case No. CR89-

JA10787-JA10796

1765, Second Judicial District Court,
November 27, 1989 (Jones)

45 73	 Response to Motion to Compel JA10797-JA10802
Discovery, Jones v. McDaniel, et al.,
Case No. CV-N-96-633-ECR,
District of Nevada, March 1999
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25
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45 74	 Declaration of David J.J. Roger,
Chief Deputy District Attorney,
concerning Jones v. McDaniel, Case

JA10803-JA10805

No. CV-N-96-633 ECR, District of
Nevada, June 30, 1999

45 75	 Transcription of VCR Tape of the JA10806-JA10809
Adam Evans hearing in front of
Judge Hardcastle, In The Matter of
Adam Owens Evans, Case No.
J52293, Juvenile Court (Lisle)

45 76	 Excerpt of trial record, State v. Lisle JA10810-JA10812
Case No. 129540, Vol. 10 page 15,
March 12, 1996

77	 Not Used

78	 Not Used

45 79	 Letter from Inv. Larry A. JA10813-JA10816
Schuchman, City of Orlando,
Florida, Police Department, to Inv.
Bob Milby, Nevada Division of Inv.
and Narcotics re Terry Carl
Bonnette, January 29, 1981
(Milligan)

45 80	 Notice of Entry of Decision and JA10817-JA10838
Order and Amended Findings of
Fact, Conclusions of Law, and
Order, State v. Miranda, Case No.
CO57788, Eighth Judicial District
Court, February 13, 1996

45 81	 Reporter's Transcript of JA10839-JA10846
Proceedings, State v. Rippo, Case
No. C106784, Eighth Judicial
District Court, February 8, 1996

45 82	 Reporter's Transcript of Calendar JA10847-JA10859
Call, State v. Morelli, Case
Nos.C64603 and C64604, Eighth
Judicial District Court, January 12,
1984 (Snow)
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25
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45 83	 Reporter's Transcript of Proceedings JA10860-JA10884
(Testimony of Richard Morelli),
State v. Snow, Case No.C61676,
Eighth Judicial District Court, April
17, 1984

45 84	 Letter from Melvyn T. Harmon,
Chief Deputy, Office of the District

JA10885-JA10886

Attorney, To Whom It May Concern
re Richard Joseph Morelli, July 20,
1984 (Snow)

45 85	 Deposition of Melvyn T. Harmon,
Esq., Snow v. Angelone, Case No. 6-

JA10887-JA10921

12-89-WPHC, Seventh Judicial
District Court, September 25, 1992

45 86	 Las Vegas Review Journal excerpt, JA10922-JA10924
May 3, 2004, "Police Say Binion
Witness Not Credible" (Tabish)

45 87	 Letter from Kent R. Robison of JA10925-JA10929
Robison, Belaustegui, Robb and
Sharp, to E. Leslie Combs, Jr., Esq.
Re: Kathryn Cox v. Circus Circus, et
al., October 16, 1995, in relation to
Witter v. McDaniel, CV-S-01-1034-
RLH (LRL), District of Nevada

45 88	 LVMPD Certificate of [Informant] JA10930-JA10931
Management Course completion,
April 14, 1994

45 89	 Las Vegas Metropolitan Police JA10932-JA10934
Department Cooperating Individual
Agreement and Special Consent and
Waiver of Liability

45 90	 David J.J. Roger letter to Nevada JA10935-JA10936
State Parole Board Chairman
regarding Robert Bezak (Jones),
December 3, 1990

45 91	 Declaration of Herbert Duzant dated JA10937-JA10938
May 15, 2008

45 92	 Records request to Juvenile Justice JA10939-JA10948
Division dated May 14, 2008
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45 93	 Records request to Nassau County JA10949-JA10973
Department of Social Services dated
May 15, 2008

46 94	 Records request to Central Medicaid JA10974-JA10996
Office dated May 15, 2008

46 95	 Records request to Central Medicaid JA10997-JA11007
Office dated November 29, 2007

46 96	 Records request to Office of the JA11008-JA11010
Clark County District Attorney dated
November 27, 2007 (re
Bongiovanni)

46 97	 Records request to Office of the JA11011-JA11013
United States Attorney dated
November 27, 2007 (re
Bongiovanni)

46 98	 Records request to the Clark County JA11014-JA11026
District Attorney dated December 5,
2007 (re: Michael Beaudoin, James
Ison, David Jeffrey Levine, Michael
Thomas Christos, Thomas Edward
Sims (deceased), William Burkett
(aka Donald Allen Hill), Diana Hunt
and Michael Rippo)

46 99	 Records request to Clark County JA11027-JA11034
District Attorney dated December 5,
2007 (re Victim/Witness
information)

46 100	 Records request to Franklin General JA11035-JA11050
Hospital dated November 29, 2007

46 101	 Records request to Justice Court,
Criminal Records dated December 5,
2007

JA11051-JA11055

46 102	 Records request to Nassau County JA11056-JA11069
Department of Social Services dated
November 28, 2007

46 103	 Records request to Nevada JA11070-JA11080
Department of Corrections dated
November 29, 2007 (re: Levine)
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46 104	 Records request to Nevada JA11081-JA11095
Department of Parole and Probation
dated November 29, 2007 (re
Levine)

46 105	 Records request to Nevada JA11096-JA11103
Department of Parole and Probation
dated April 12, 2007 (re: Rippo)

46 106	 Records request to Word of Life JA11104-JA11110
Christian Center Pastor David
Shears, Assistant Pastor Andy Visser
dated November 29, 2007

46 107	 Response to records request from JA11111-JA11112
Nevada Department of Parole and
Probation dated December 3, 2007

46 108	 Response to records request from JA11113-JA11114
Office of the District Attorney dated
January 28, 2008 (re Victim Witness)

46
109	 Response to records request from JA11115-JA11116

Word of Life Christian Center
Assistant Pastor Andy Visser dated
December 11, 2007

46
110	 Records request to Franklin General JA11117-JA11128

Hospital dated May 16, 2008 (re:
Stacie Campanelli)

46
111	 Records request (FOIA) to Executive JA11129-JA11132

Offices for the United States
Attorneys dated November 27, 2007

46
112	 Records request (FOIA) to the FBI

dated November 27, 2007
JA11133-JA11135

46
113	 Response to records request to JA11136-JA11137

Executive Offices for the United
States Attorneys, undated

46
114	 Records request to Nevada Division

of Child and Family Services dated
JA11138-JA11144

May 16, 2008 (re: Stacie)
46

115	 Records request to Claude I. Howard JA11145-JA11156
Children's Center dated May 16,
2008 (re: Stacie Campanelli, Carole
Ann Campanelli (deceased))
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46 116	 Records request to Clark County JA111457-JA11171
School District dated May 16, 2008
(re: Stacie Campanelli and Carole
Ann Campanelli (deceased))

46 117	 Records request to University JA11172-JA11185
Medical Center dated May 16, 2008
(re: Stacie Campanelli and Carole
Ann Campanelli (deceased))

46 118	 Records request to Valley Hospital JA11186-JA11199
Medical Center dated May 16, 2008
(re: Stacie Campanelli and Carole
Ann Campanelli (deceased))

46 119	 Records request to Desert Springs JA11200-JA11213
Hospital Medical Center dated May
16, 2008 (re: Stacie Campanelli and
Carole Ann Campanelli (deceased))

46 120	 Records request to Reno Police JA11214-JA11221
Department, Records and ID Section
dated May 16, 2008

47 121	 Records request to Washoe County JA11222-JA11229
Sheriff's Office dated May 16, 2008

47 122	 Records request to Sparks Police JA11230-JA11237
Department dated May 16, 2008

47 123	 Response to records request to JA11238-JA11239
Justice Court re: Michael Beaudoin

47 124	 Response to records request to JA11240-JA11241
Justice Court re: Michael Thomas
Christos

47 125	 Response to records request to JA11242-JA11244
Justice Court re: Thomas Edward
Sims

47 126	 Response to records request to JA11245-JA11248
Justice Court re: request and clerk's
notes

127	 Omitted.
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47 128	 Subpoena to Clark County District JA11249-JA11257
Attorney, Criminal Division (re:
Michael Beaudoin, James Ison,
David Jeffrey Levine, Michael
Thomas Christos, Thomas Edward
Sims (deceased), William Burkett
(aka Donald Allen Hill), Diana Hunt
and Michael Rippo)

47 129	 Proposed Order to the Clark County JA11258-JA11267
District Attoreny

47 130	 Subpoena to Central Medicaid JA11268-JA11272
Office, New York, New York

47 131	 Subpoena to Claude I. Howard JA11273-JA11277
Children's Center

47 132	 Subpoena to City of New York,
Department of Social Services

JA11278-JA11282

47 133	 Subpoena to Desert Springs Hospital JA11283-JA11288

47 134	 Subpoena to Las Vegas Metropolitan JA11289-JA11295
Police Department Fingerprint
Bureau

47 135	 Subpoena to Las Vegas Metropolitan JA11296-JA11301
Police Department Communications
Bureau

47 136	 Subpoena to Las Vegas Metropolitan JA11302-JA11308
Police Department Confidential
Informant Section

47 137	 Subpoena to Las Vegas Metropolitan JA11309-JA11316
Police Department Criminalistics
Bureau

47 138	 Subpoena to Las Vegas Metropolitan JA11317-JA11323
Police Department Evidence Vault

47 139	 Subpoena to Las Vegas Metropolitan JA11324-JA11330
Police Department Criminal
Intelligence Section

47 140	 Subpoena to Las Vegas Metropolitan JA11331-JA11337
Police Department Narcotics
Sections I, II, and III
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47 141	 Subpoena to Las Vegas Metropolitan JA11338-JA11344
Police Department Property Crimes
Bureau

47 142	 Subpoena to Las Vegas Metropolitan JA11345-JA11352
Police Department Records Bureau

47 143	 Subpoena to Las Vegas Metropolitan JA11353-JA11360
Police Department Robbery /
Homicide Bureau

47 144	 Subpoena to Nevada Parole and JA11361-JA11368
Probation (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett (aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

47 145	 Proposed Order to the Nevada JA11369-JA11373
Department of Parole and Probation

47 146	 Subpoena to Las Vegas Metropolitan JA11374-JA11379
Police Department Gang Crimes
Bureau

47 147	 Subpoena to Las Vegas Metropolitan JA11380-JA11385
Police Department SWAT Division

47 148	 Subpoena to Las Vegas Metropolitan JA11386-JA11392
Police Department Vice Section

47 149	 Subpoena to Clark County Public JA11393-JA11399
Defender (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett (aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

47 150	 Subpoena to Henderson Police JA11400-JA11406
Department (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett (aka Donald Allen Hill),
Diana Hunt and Michael Rippo)
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47 151	 Subpoena to Nevada Department of JA11407-JA11411
Health and Human Services,
Division of Child and Family
Services

47 152	 Subpoena to Reno Police Department JA11412-JA11418
(re: Michael Beaudoin, James Ison,
David Jeffrey Levine, Michael
Thomas Christos, Thomas Edward
Sims (deceased), William Burkett
(aka Donald Allen Hill), Diana Hunt
and Michael Rippo)

47 153	 Subpoena to Sparks Police JA11419-JA11427
Department (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett (aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

47 154	 Subpoena to University Medical JA11428-JA11432
Center

47 155	 Subpoena to Valley Hospital JA11433-JA11438

47 156	 Subpoena to Washoe County Public JA11439-JA11445
Defender (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett (aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

47 157	 Subpoena to Washoe County JA11446-JA11453
Sheriff's Office, Records and ID
Section (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett (aka Donald Allen Hill),
Diana Hunt and Michael Rippo)
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47 158	 Subpoena to Washoe County JA11454-JA11460
Sheriff's Office, Forensic Science
Division (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett (aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

47 159	 Deposition Subpoena to Dominic JA11461-JA11463
Campanelli

47 160	 Deposition Subpoena to Melody JA11464-JA11466
Anzini

47 161	 Subpoena to the Clark County JA11467-JA11471
District Attorney's Office (re: Nancy
Becker)

48 162	 Subpoena to Nancy Becker JA11472-JA11476

48 163	 Subpoena to Clark County Human JA11477-JA11481
Resources Department (re: Nancy
Becker)

48 164	 Subpoena to Nassau County JA11482-JA11486
Department of Social Services

48 165	 Subpoena to the Clark County JA11487-JA11490
School District

48 166	 Subpoena to the Clark County JA11491-JA11495
District Attorney's Office (re: Gerard
Bongiovanni)

48 167	 Subpoena to the Office of the United JA11496-JA11499
States Attorney (re: Gerard
Bongiovanni)

48 168	 Subpoena to the Clark County JA11500-JA11505
District Attorney, Victim-Witness
Assistance Center

48 169	 Proposed Order to the Clark County JA11506-JA11508
District Attorney, Victim-Witness
Assistance Center
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48 170	 Subpoena to the Office of Legal JA11509-JA11513
Services, Executive Offices for
United States Attorneys -- FOIA (re:
Bongiovanni)

48 171	 Subpoena to the Federal Bureau of JA11514-JA11518
Investigation (re Bongiovanni)

48 172	 Subpoena to the Las Vegas JA11519-JA11522
Metropolitan Police Department,
Criminal Intelligence Section,
Homeland Security Bureau, Special
Operations Division (re
Bongiovanni)

48 173	 Subpoena to Leo P. Flangas, Esq. JA11523-JA11526
(re: Bongiovanni)

48 174	 Subpoena to Nevada Department of JA11527-JA11530
Investigation

48 175	 Subpoena to Bureau of Alcohol,
Tobacco and Firearms

JA11531-JA11534

48 176	 Subpoena to Robert Archie (re: JA11535-JA11538
Simms)

48 177	 Subpoena to Nevada Department of JA11539-JA11545
Corrections (re: lethal injection)

48 178	 Deposition subpoena to Howard JA11546-JA11548
Skolnik, NDOC

48 179	 Deposition subpoena to Robert JA11549-JA11551
Bruce Bannister, D.O., NDOC

48 180	 Deposition subpoena to Warden Bill JA11552-JA11554
Donat

48
1

181	 Deposition subpoena to Stacy Giomi,
Chief, Carson City Fire Department

JA11555-JA11 557

37 Opposition to Motion to Dismiss Petition
for Writ of Habeas Corpus (Post-

05/21/08 JA08758-JA08866

Conviction)

37 Exhibits to Opposition to Motion to Dismiss 05/21/08 JA08867-JA08869
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37 329.	 Leonard v. McDaniel, Eighth JA08870-JA08884
Judicial District Court, Case No.
C126285, Reply to Opposition to
Motion to Dismiss, filed March 11,
2008.

37 330.	 Lopez v. McDaniel, Eighth Judicial JA08885-JA08890
District Court, Case No. C068946,
State's Motion to Dismiss Petition
for Writ of Habeas Corpus, filed
February 15, 2008.

38 331.	 Sherman v. McDaniel, Eighth JA08991-JA09002
Judicial District Court, Case No.
C126969, Reply to Opposition to
Motion to Dismiss, filed June 25,
2007.

38 332.	 Witter v. McDaniel, Eighth Judicial JA09003-JA09013
District Court, Case No. C117513,
Reply to Opposition to Motion to
Dismiss, filed July 5, 2007.

38 333.	 Floyd v. McDaniel, Eighth Judicial JA09014-JA09020
District Court, Case No. C159897,
Recorder's Transcript of Hearing Re:
Defendant's Petition for Writ of
Habeas Corpus, filed December 28,
2007.

38 334.	 Floyd v. McDaniel, Eighth Judicial JA09021-JA09027
District Court, Case No. C159897,
State's Opposition to Defendant's
Petition for Writ of Habeas Corpus
(Post-Conviction) and Motion to
Dismiss, filed August 18, 2007.

38 335.	 State v. Rippo, Eighth Judicial JA09028-JA09073
District Court, Case No. C106784,
Supplemental Brief in Support of
Defendant's Petition for Writ of
Habeas Corpus (Post-Conviction),
filed February 10, 2004.

38 336.	 Rippo v. State, Nevada Supreme JA09074-JA09185
Court, Case No. 28865, Appellant's
Opening Brief.

21



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Vol. Title Date Page

38 337.	 State v. Salem, Eighth Judicial JA09186-JA09200
District Court, Case No. C124980,
Indictment, filed December 16, 1994.

38 338.	 State v. Salem, Eighth Judicial JA09201-JA09240
39 District Court, Case No. C124980,

Reporter's Transcript of
JA09241-JA09280

Proceedings, Thursday, December
15, 1994.

39 339.	 Declaration of Stacie Campanelli
dated April 29, 2008.

JA09281-JA0289

39 340.	 Declaration of Domiano Campanelli,
February 2008, Mastic Beach, N.Y.

JA09290-JA09300

39 341.	 Declaration of Sari Heslin dated JA09301-JA09305
February 25, 2008.

39 342.	 Declaration of Melody Anzini dated JA09306-JA09311
February 26, 2008.

39 343.	 Declaration of Catherine Campanelli
dated February 29, 2008.

JA09312-JA09317

39 344.	 Declaration of Jessica Parket-Asaro
dated March 9, 2008.

JA09318-JA09323

39 345.	 Declaration of Mark Beeson dated JA09324-JA09328
March 26, 2008.

39 346.	 State's Trial Exhibit 1: Laurie JA09329-JA09330
Jacobson photograph

39 347.	 State's Trial Exhibit 2: Denise Lizzi
photograph

JA09331-JA09332

39 348.	 State's Trial Exhibit 99: Michael JA09333-JA09334
Rippo

39 349.	 State's Trial Exhibit 31: Autopsy
photo Denise Lizzi

JA09335-JA09336

39 350.	 State's Trial Exhibit 53: Autopsy
photo Laurie Jacobson

JA09337-JA09338

39 351.	 State's Trial Exhibit 125: Laurie JA09339-JA09360
Jacobson victim-impact scrapbook
photographs
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39 352.	 State's Trial Exhibit 127: Denise JA09361-JA09374
Lizzi victim-impact scrapbook
photographs

39 353.	 Declaration of Jay Anzini dated May JA09375-JA09377
10, 2008

39 354.	 Declaration of Robert Anzini dated JA09378-JA09381
May 10, 2008

39 355.	 Juvenile Records of Stacie JA09382-JA09444
Campanelli

39 356	 Blackstone District Court Case JA09445-JA09450
Inquiry: Case No. C136066, State v.
Sims, Case Activity, Calendar,
Minutes

39 357	 Justice Court Printout for Thomas JA09451-JA09490
40 Sims JA09491-JA09520

40 358	 Justice Court Printout for Michael JA09521-JA09740
41 Beaudoin JA09741-JA09815

41 359	 Blackstone District Court Case JA09816-JA09829
Inquiry: Case No. C102962, State v.
Beaudoin, Case Activity, Calendar,
Minutes

41 360	 Blackstone District Court Case JA09830-JA09838
Inquiry: Case No. C95279, State v.
Beaudoin, Case Activity, Calendar,
Minutes

41 361	 Blackstone District Court Case JA09839-JA09847
Inquiry: Case No. C130797, State v.
Beaudoin, Case Activity, Calendar,
Minutes

41 362	 Blackstone District Court Case JA09848-JA09852
Inquiry: Case No. C134430, State v.
Beaudoin, Case Activity, Calendar,
Minutes

41 363	 Justice Court Printout for Thomas JA09952-JA09907
Christos

41 364	 Justice Court Printout for James Ison JA09908-JA09930
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41 365	 State v. Rippo, Eighth Judicial JA09931-JA09933
District Court, Case No. C106784,
Order dated September 22, 1993

41 366	 Declaration of Michael Beaudoin
dated May 18, 2008

JA09934-JA09935

41 367	 State v. Rippo, Eighth Judicial JA09936-JA09941
District Court, Case No. C106784,
Amended Indictment, dated January
3, 1996

41 368	 State's Trial Exhibits 21, 24, 26, 27,
28, 32, 34, 38, 39, 40, 41, 42, 45, 46,
47, 48, 51, 56, 57, 58, 60, 61, 62

JA09942-JA09965

41 369	 State's Trial Exhibit 54 JA09966-JA09967

41 370	 Letter from Glen Whorton, Nevada JA09968-JA09969
Department of Corrections, to Robert
Crowley dated August 29 1997

41 371	 Letter from Jennifer Schlotterbeck to JA09970-JA09971
Ted D'Amico, M.D., Nevada
Department of Corrections dated
March 24, 2004

41 372	 Letter from Michael Pescetta to Glen JA09972-JA09977
Whorton, Nevada Department of
Corrections dated September 23,
2004

41 373	 State v. Rippo, Eighth Judicial JA09978-JA09981
District Court, Case No. C106784,
Warrant of Execution dated May 17,
1996

41 374	 Declaration of William Burkett dated JA09982-JA09984
May 12, 2008

41 375	 Handwritten Notes of William Hehn JA09985-JA09986

48 Objection to Proposed Order 11/21/08 JA11612-JA11647

48 Opposition to Motion for Discovery 06/09/08 JA11558-JA11563

2 Order 11/12/92 JA00264-JA00265

2 Order 11/18/92 JA00266-JA00267

2 Order 09/22/93 JA00320-JA00321
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3 Order 04/22/94 JA00619-JA00320

15 Order 03/08/96 JA03412

41 Order Appointing Counsel 02/13/08 JA09987-JA09988

5B Order Sealing Affidavit 09/30/93 JA 1401-180 to
JA 1401-185

2 Order to Produce Handwriting / 09/14/92 JA00252-JA00253
Handprinting Exemplar

17 Petition for Writ of Habeas Corpus 12/04/98 JA04040-JA04047
(Post-Conviction) and Appointment of
Counsel

19 Petition for Writ of Habeas Corpus (Post- 01/15/08 JA04415-JA04570
20 Conviction) JA04571-JA04609

20 Exhibits to Petition for Writ of Habeas 01/15/08 JA04610-JA04619
Corpus

20 101.	 Bennett v. State, No. 38934 JA04620-JA04647
Respondent's Answering Brief
(November 26, 2002)

20 102.	 State v. Colwell, No. C123476, JA04648-JA04650
Findings, Determinations and
Imposition of Sentence (August 10,
1995)

20 103.	 Doleman v. State, No. 33424 Order JA04651-JA04653
Dismissing Appeal (March 17, 2000)

20 104.	 Farmer v. Director, Nevada Dept. of JA04654-JA04660
Prisons, No. 18052 Order Dismissing
Appeal (March 31, 1988)

20 105.	 Farmer v. State, No. 22562, Order JA04661-JA04663
Dismissing Appeal (February 20,
1992)

20 106.	 Farmer v. State, No. 29120, Order JA04664-JA04670
Dismissing Appeal (November 20,
1997)

20 107.	 Feazell v. State, No. 37789, Order JA04671-JA04679
Affirming in Part and Vacating in
Part (November 14, 2002)

20 108.	 Hankins v. State, No. 20780, Order JA04680-JA04683
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of Remand (April 24, 1990)
20 JA04684-JA04689

109.	 Hardison v. State, No. 24195, Order
of Remand (May 24, 1994)

20 JA04690-JA04692
110.	 Hill v. State, No. 18253, Order

Dismissing Appeal (June 29, 1987)
20 JA04693-JA04696

111.	 Jones v. State, No. 24497 Order
Dismissing Appeal (August 28,
1996)

20 JA04697-JA04712
112.	 Jones v. McDaniel, et al., No.

39091, Order of Affirmance
(December 19, 2002)

20 JA04713-JA04715
113.	 Milligan v. State, No. 21504 Order

Dismissing Appeal (June 17, 1991)
20 JA04716-JA04735

114.	 Milligan v. Warden, No. 37845,
Order of Affirmance (July 24, 2002)

20 JA04736-JA04753
115.	 Moran v. State, No. 28188, Order

Dismissing Appeal (March 21, 1996)
20 JA04754-JA04764

116.	 Neuschafer v. Warden, No. 18371,
Order Dismissing Appeal (August
19, 1987)

20 JA04765-JA04769
117.	 Nevius v. Sumner (Nevius I), Nos.

17059, 17060, Order Dismissing
Appeal and Denying Petition
(February 19, 1986)

20 JA04770-JA04783
118.	 Nevius v. Warden (Nevius II), Nos.

29027, 29028, Order Dismissing
Appeal and Denying Petition for
Writ of Habeas Corpus (October 9,
1996)

20 JA04784-JA04788
119.	 Nevius v. Warden (Nevius III), Nos.

29027, 29028, Order Denying
Rehearing (July 17, 1998)

20 JA04789-JA04796
120.	 Nevius v. McDaniel, D. Nev. No.

CV-N-96-785-HDM-(RAM),
Response to Nevius' Supplemental
Memo at 3 (October 18, 1999)
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20 JA04797-JA04803
121.	 O'Neill v. State, No. 39143, Order of

Reversal and Remand (December 18,
2002)

20 JA04804-JA04807
122.	 Rider v. State, No. 20925, Order

(April 30, 1990)
20 JA04808-JA04812

123.	 Riley v. State, No. 33750, Order
Dismissing Appeal (November 19,
1999)

20 JA04813-JA04817
124.	 Rogers v. Warden, No. 22858, Order

Dismissing Appeal (May 28, 1993),
Amended Order Dismissing Appeal
(June 4, 1993)

21 JA04818-JA04825
125.	 Rogers v. Warden, No. 36137, Order

of Affirmance (May 13, 2002)
21 JA04826-JA04830

126.	 Sechrest v. State, No 29170, Order
Dismissing Appeal (November 20,
1997)

21 JA04831-JA04834
127.	 Smith v. State, No. 20959, Order of

Remand (September 14, 1990)
21 JA04835-JA04842

128.	 Stevens v. State, No. 24138, Order
of Remand (July 8, 1994)

21 JA04843-JA04848
129.	 Wade v. State, No. 37467, Order of

Affirmance (October 11, 2001)
21 JA04849-JA04852

130.	 Williams v. State, No. 20732, Order
Dismissing Appeal (July 18, 1990)

21 JA04853-JA04857
131.	 Williams v. Warden, No. 29084,

Order Dismissing Appeal (August
29, 1997)

21 JA04858-JA04861
132.	 Ybarra v. Director, Nevada State

Prison, No. 19705, Order
Dismissing Appeal (June 29, 1989)

21 JA04862-JA04873
133.	 Ybarra v. Warden, No. 43981, Order

Affirming in Part, Reversing in Part,
and Remanding (November 28,
2005)
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21 134.	 Ybarra v. Warden, No. 43981, Order JA04874-JA04879
Denying Rehearing (February 2,
2006)

21 135.	 Rippo v. State; Bejarano v. State, JA04880-JA04883
No. 44094, No. 44297, Order
Directing Oral Argument (March 16,
2006)

21 136.	 State v. Rippo, Case No. C106784, JA04884-JA04931
Supplemental Brief in Support of
Defendant's Petition for Writ of
Habeas Corpus (Post-Conviction),
February 10, 2004

21 137.	 State v. Rippo, Case No. C106784, JA04932-JA04935
Findings of Fact, Conclusions of
Law and Order, December 1, 2004

21 138.	 Rippo v. State, S. C. Case No. JA04936-JA04986
44094, Appellant's Opening Brief,
May 19, 2005

21 139.	 Rippo v. State, S. C. Case No. JA04987-JA05048
44094, Respondent's Answering
Brief, June 17, 2005

22 140.	 Rippo v. State, S. C. Case No. JA05049-JA05079
44094, Appellant's Reply Brief,
September 28, 2005

22 141.	 Rippo v. State, S. C. Case No. JA05080-JA05100
44094, Appellant's Supplemental
Brief As Ordered By This Court,
December 12, 2005

22 201.	 Rippo v. State, Nevada Supreme JA05101-JA05123
Court Case No. 28865, Opinion filed
October 1, 1997

22 202.	 Rippo v. State, Nevada Supreme JA05124-JA05143
Court Case No. 44094, Affirmance
filed November 16, 2006

22 203.	 Confidential Execution Manual,
Procedures for Executing the Death

JA05144-JA05186

Penalty, Nevada State Prison
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22 204.	 Brief of Amici Curiae in Support of JA05187-JA05211
Petitioner, United States Supreme
Court Case No. 03-6821, David
Larry Nelson v. Donal Campbell and
Grantt Culliver, October Term, 2003

22 205.	 Leonidas G. Koniaris, Teresa A. JA05212-JA05214
Zimmers, David A. Lubarsky, and
Jonathan P. Sheldon, Inadequate
Anaesthesia in Lethal Injection for
Execution, Vol. 365, April 6, 2005,
at has ://www.thelancet.com

22 206.	 Declaration of Mark J.S. Heath, JA05215-JA05298
23 M.D., dated May 16, 2006, including

attached exhibits
JA05299-JA05340

23 207.	 "Lethal Injection: Chemical JA05341-JA05348
Asphyxiation?" Teresa A. Zimmers,
Jonathan Sheldon, David A.
Lubarsky, Francisco Lopez-Munoz,
Linda Waterman, Richard Weisman,
Leonida G. Kniaris, PloS Medicine,
April 2007, Vol. 4, Issue 4

23 208.	 Rippo v. State, Nevada Supreme JA05349-JA05452
Court Case No. 28865, Appellant's
Opening Brief

23 209.	 Rippo v. State, Nevada Supreme JA05453-JA05488
Court Case No. 28865, Appellant's
Reply Brief

23 210.	 Rippo v. State, Nevada Supreme JA05489-JA05538
Court Case No. 44094, Appellant's
Opening Brief, filed May 19, 2005

24 211.	 Rippo v. State, Nevada Supreme JA05539-JA05568
Court Case No. 44094, Appellant's
Reply Brief, filed September 28,
2005

24 212.	 Rippo v. State, Nevada Supreme JA05569-JA05588
Court Case No. 44094,Appellant's
Supplemental Brief as Ordered by
this Court filed December 22, 2005
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24 213.	 Rippo v. State, Nevada Supreme JA05589-JA05591
Court Case No. 44094, Order
Directing Oral Argument filed
March 16, 2006

24 214.	 Rippo v. State, Nevada Supreme JA05592-JA05627
Court Case No. 44094, Transcript of
Oral Argument on June 13, 2006

24 215.	 Rippo v. State, Nevada Supreme JA05628-JA05635
Court Case No. 44094, Appellant's
Petition for Rehearing filed
December 11, 2006

24 216.	 Supplemental Points and Authorities
in Support of Petition for Writ of

JA05636-JA05737

Habeas Corpus (Post-Conviction)
and attached exhibits filed August 8,
2002

24 217.	 Letter dated August 20, 2004 from JA05738
Rippo to Judge Mosley

24 218.	 State v. Rippo, Case No. 106784, JA05739-JA05741
Amended Notice of Intent to Seek
Death Penalty, filed March 24, 1994

24 219.	 State v. Rippo, Case No. 106784, JA05742-JA05782
Jury Instructions, filed March 6,
1996

25 220.	 State v. Rippo, Case No. 106784, JA05783-JA05785
Notice of Alibi, filed September 2,
1993

25 221.	 Affidavit of Alice May Starr dated JA05786-JA05791
January 26, 1994

25 222.	 Letter dated October 12, 1993 from JA05792-JA05795
Starr to President Clinton

25 223.	 State v. Rippo, Case No. 106784, JA05796-JA05801
Order Sealing Affidavit (and
exhibits), dated September 30, 1993

25 224.	 Las Vegas Metropolitan Police JA05802-JA05803
Department Property Report dated
September 30, 1993
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25 225.	 Letter dated November T?, 1993
from Starr to Rex Bell, District

JA05804-JA05807

Attorney

25 226.	 State v. Rippo, Case No. C57388, JA05808-JA05812
Draft Affidavit in Support of Motion
to Withdraw Guilty Plea

25 227.	 Justice Court Record, Thomas JA05813-JA05881
Edward Sims

25 228.	 Justice Court Record, Michael JA05882-JA06032
26 Angelo Beaudoin JA06033-JA06282
27 JA06283-JA06334

27 229.	 Las Vegas Metropolitan Police JA06335-JA06349
Department Voluntary Statement of
Michael Angelo Beaudoin dated
March 1, 1992

27 230.	 Justice Court Record, Michael JA06350-JA06403
Thomas Christos

27 231.	 Justice Court Record, David Jeffrey JA06404-JA06417
Levine

27 232.	 Justice Court Record, James Robert JA06418-JA06427
Ison

27 233.	 MMPI (Minnesota Multiphasic JA06428-JA06434
Personality Inventory) Scoring for
Diana Hunt dated September 2, 1992

27 234.	 Handwritten Declaration of James JA06435-JA06436
Ison dated November 30, 2007

27 235.	 Handwritten Declaration of David JA06437-JA06438
Levine dated November 20, 2007

27 236.	 United States v. Bongiovanni, CR-S- JA06439-JA06483
96-98-LDG(RJJ), Government's
Trial Memorandum, filed August
25, 1997

27 237.	 United States v. Bongiovanni, CR-S- JA06484-JA06511
96-98-LDG(RJJ), Motion to Dismiss
for Outrageous Government
Misconduct, filed September 13,
1996
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28 238.	 United States v. Bongiovanni, CR-S- JA06512-JA06689
96-98-LDG(RJJ), Transcript of Jury
Trial Day 2, December 3, 1997

28 239.	 United States v. Bongiovanni, CR-S- JA06690-JA06761
29 96-98-LDG(RJJ), Transcript of Jury JA06762-JA06933

Trial Day 3, December 4, 1997

29 240.	 United States v. Bongiovanni, CR-S- JA06734-JA07011
30 96-98-LDG(RJJ), Transcript of Jury JA07012-JA07133

Trial Day 4, December 8, 1997

30 241.	 United States v. Bongiovanni, CR-S- JA07134-JA07261
31 96-98-LDG(RJJ), Transcript of Jury JA07262-JA06332

Trial Day 6, December 10, 1997

31 242.	 United States v. Bongiovanni, CR-S- JA07333-JA07382
96-98-LDG(RJJ), Transcript of Jury
Trial Day 8, December 15, 1997

31 243.	 United States v. Bongiovanni, CR-S- JA07383-JA07511
32 96-98-LDG(RJJ), Transcript of Jury JA07512-JA07525

Trial Day 9, December 16, 1997

32 244.	 Rippo v. State, Nevada Supreme JA07526-JA07641
Court Case No. 28865, Respondent's
Answering Brief, filed February 14,
1997

32 245.	 United States v. Bongiovanni, CR-S- JA07642-JA07709
96-98-LDG(RJJ), Government's
Trial Memorandum, filed December
2, 1997

32 246.	 State v. Salem, Eighth Judicial JA07710-JA07713
District Court, Clark County,
Nevada, Case No. 124980, Criminal
Court Minutes

32 247.	 State v. Rippo, Eighth Judicial JA07714-JA07719
District Court, Clark County,
Nevada, Case No. 106784, Motion
for New Trial, filed April 29, 1996

32 248.	 United States v. Bongiovanni, CR-S- JA07720-JA07751
96-98-LDG(RJJ), Superseding
Criminal Indictment, filed May 6,
1997
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33 249.	 In the Matter of the Application of
the United States for an Order

JA07752-JA07756

Authorizing the Interception of Wire
Communications dated October 11,
1995

33 250.	 Clark County School District JA07757-JA07762
Records for Michael D. Rippo

33 251.	 Neuropsychological Assessment,
Thomas F. Kinsora, Ph.D., dated

JA07763-JA07772

February 1, 1996

33 252.	 Addendum to Neurological JA07773-JA07775
Assessment Report, Thomas F.
Kinsors, Ph.D., dated March 12,
1996

33 253.	 Pre-Sentence Report, State v. Rippo, JA07776-JA07782
Case No. 97388, dated April 23,
1982

33 254.	 Psychiatric Evaluation, Norton A. JA07783-JA07789
Roitman, M.D., dated February 17,
1996

33 255.	 SCOPE printout for Carole Ann JA07790
Rippo

33 256.	 Progress Reports dated October 15,
1981

JA07791-JA07792

33 257.	 Supplemental Report, Case No. JA07793-JA07801
23042, Juvenile Division, Clark
County, Nevada, filed April 29, 1981

33 258.	 Order, Case No. 23042, Juvenile JA07802-JA07803
Division, Clark County, Nevada,
filed May 9, 1981

33 259.	 Terms of Probation, Case No. 23042,
Juvenile Division, Clark County,
Nevada, filed May 1, 1981

JA07804-JA07805

33 260.	 Transcript of Proceedings, Case No. JA07806-JA07811
23042, Juvenile Division, Clark
County, Nevada, filed May 14, 1981
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33 261.	 Petition No. 1, Recommendation for JA07812
Adjudication and Order of Approval,
Case No. 23042, Juvenile Division,
Clark County, Nevada, filed April
19, 1981

33 262.	 Petition, Case No. 23042, Juvenile JA07813
Division, Clark County, Nevada,
filed April 8, 1981

33 263.	 Certification, Case No. 23042,
Juvenile Division, Clark County,
Nevada, filed October 19, 1981

JA07814

33 264.	 Probation Officer's Report, Case No. JA07815-JA07823
23042, Juvenile Division, Clark
County, Nevada, filed April 29, 1981

33 265.	 Baseline Psychiatric Evaluation,
Southern Desert Correctional Center,
by Franklin D. Master, M.D., dated

JA07824

April 9, 1982

33 266.	 Confidential Psychological JA07825-JA07827
Evaluation by Eric S. Smith, Ph.D.,
Timothy L, Boyles, M.A., James F.
Triggs, Ed.D., dated February 11,
1982

33 267.	 Petition, Case No. 23042, Juvenile JA07828-JA07829
Division, Clark County, Nevada,
filed January 27, 1982

33 268.	 Petition, Case No. 23042, Juvenile JA07830-JA07831
Division, Clark County, Nevada,
filed January 27, 1982

33 269.	 Petition, Case No. 23042, Juvenile JA07832-JA07833
Division, Clark County, Nevada,
filed January 27, 1982

33 270.	 Petition, Case No. 23042, Juvenile JA07834-JA07835
Division, Clark County, Nevada,
filed January 27, 1982

33 271.	 Petition, Case No. 23042, Juvenile JA07836-JA07837
Division, Clark County, Nevada,
filed January 27, 1982
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33 272.	 Petition, Case No. 23042, Juvenile JA07836-JA07837
Division, Clark County, Nevada,
filed January 27, 1982

33 273.	 Las Vegas Metropolitan Police JA07838
Department Arrest Report dated
January 27, 1982

33 274.	 Petition, Case No. 23042, Juvenile JA07839-JA07840
Division, Clark County, Nevada,
filed January 29, 1982

33 275.	 Certification Report, Case No. JA07841-JA07853
23042, Juvenile Division, Clark
County, Nevada, filed February 23,
1982

33 276.	 Petition, Case No. 23042, Juvenile JA07854
Division, Clark County, Nevada,
filed February 2, 1982

33 277.	 Judgment of Conviction, Case No. JA07855
C57388, State v. Rippo, Clark
County, Nevada, filed May 28, 1982

33 278.	 Psychological Report: Corrections JA07856-JA07859
Master, dated June 2, 1982

33 279.	 Test of Educational Development
dated March 9, 1983

JA07860-JA07862

33 280.	 Psychological Evaluation dated JA07863
December 2, 1983

33 281.	 Parole Progress Report, March 1985 JA07864-JA07865
Agenda

33 282.	 Institutional Progress Report, March JA07866-JA07868
1987 Agenda

33 283.	 Psychological Evaluation for Parole
dated January 29, 1987

JA07869

33 284.	 Psychological Evaluation for Parole
dated August 12, 1988

JA07870

33 285.	 Parole Progress Report, September JA07871-JA07872
1988 Agenda
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33 286.	 Psychological Evaluation dated JA07873
August 23, 1989

33 287.	 Parole Progress Report, September JA07874-JA07875
1989 Agenda

33 288.	 Parole Officers' Notes beginning JA07876-JA07884
December 4, 1989

33 289.	 Institutional Progress Report dated JA07885-JA07886
May 1993

33 290.	 Health Services, Psychology Referral JA07887
Form dated April 28, 1993

33 291.	 Handwritten notes dated February JA07888
17, 1994

33 292.	 Handwritten notes dated March 9,
1994

JA07889

33 293.	 Handwritten exam notes (Roitman)
dated January 13, 1996

JA07890-JA07894

33 294.	 Psychological Panel Results JA07895
Notification dated January 10, 1996

33 295.	 Norton A. Roitman, Addendum,
dated March 11, 1996

JA07896-JA07897

33 296.	 Bongiovanni Off the Bench, Las JA07898-JA07899
Vegas Sun, April 18, 1996

33 297.	 Fraud probe led to judge, Las Vegas JA07900
Sun, April 18, 1996

33 298.	 Charge opens judge's race, Las JA07901-JA07902
Vegas Sun, April 18, 1996

33 299.	 Judge Bongiovanni Indicted, Las JA07903
Vegas Sun, April 18, 1986

33 300.	 Judge's actions examined, Las Vegas JA07904-JA07906
Review-Journal, April 19, 1996

33 301.	 Mental Health Progress Notes dated JA07907
June 20, 1993

33 302.	 Affidavit of David M. Schieck dated JA07908
March 16, 1998
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33 303.	 Declaration of Carole A. Duncan
dated January 19, 2000

JA07909-JA07910

33 304.	 Union Free School #24, Pupil JA07911-JA07912
History Record, Michael Campanelli

33 305.	 United States v. Bongiovanni, CR-S- JA07913-JA08006
34 96-98-LDG(RJJ), Transcript of Jury JA08007-JA08039

Trial Day 7, October 27, 1998

34 306.	 United States v. Bongiovanni, CR-S- JA08040-JA08155
96-98-LDG(RJJ), Transcript of Jury
Trial Day 8, October 28, 1998

34 307.	 United States v. Bongiovanni, CR-S- JA08156-JA08225
96-98-LDG(RJJ), Emergency Motion
to Disqualify John Fadgen, Esq.
From Representing Defendant
Bongiovanni at Trial, July 24, 1997

308.	 OMITTED

34 309.	 United States v. Bongiovanni, CR-S- JA08226-JA08246
96-98-LDG(RJJ), Notice of Tape
Recordings Intended for Use in
Government's Case in Chief, filed
August 2, 1996

35 310.	 Letter from Donald J. Green
requesting additional discovery dated

JA08247-JA08253

July 9, 1996

35 311.	 United States v. Bongiovanni, CR-S- JA08254-JA08399
96-98-LDG(RJJ), Transcript of Jury
Trial Day 5, December 9, 1997

35 312.	 State v. Rippo, Eighth Judicial JA08400-JA08405
District Court, Clark County,
Nevada, Case No. 106784, Answer
in Opposition to Motion for New
Trial, filed May 1, 1996
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35 313.	 State v. Rippo, Eighth Judicial JA08406-JA08413
District Court, Clark County,
Nevada, Case No. 106784,
Defendant's Motion to Strike
Aggravating Circumstances
Numbered 1 and 2 and for
Specificity as to Aggravating
Circumstance Number 4, filed
August 20, 1993

35 314.	 State v. Rippo, Eighth Judicial JA08414-JA08417
District Court, Clark County,
Nevada, Case No. 106784, State's
Response to Defendant's Motion to
Strike Aggravating Circumstance
Numbered 1 and 2 and for
Specificity as to Aggravating
Circumstance Number 4, filed
February 11, 1994

35 315.	 State v. Rippo, Eighth Judicial JA08418-JA08419
District Court, Clark County,
Nevada, Case No. 106784, Special
Verdict filed March 14, 1996

35 316.	 State v. Rippo, Eighth Judicial JA08420-JA08421
District Court, Clark County,
Nevada, Case No. 106784, Special
Verdict filed March 14, 1996

35 317.	 Social History JA08422-JA08496
36 JA08497-8538

36 318.	 Parental Agreement, Case No. JA08539
23042, Juvenile Division, Clark
County, Nevada, dated April 29,
1981

36 319.	 Mark D. Cunningham, Ph.D., and JA08540-JA08564
Thomas J. Reidy, Ph.D., Integrating
Base Rate Data in Violence Risk
Assessments at Capital Sentencing,
16 Behavioral Sciences and the Law
71, 88-89 (1998)

36 320.	 Letter from Michael Rippo to Steve JA08565
Wolfson dated April 17, 1996

36 321.	 Report of Jonathan Mack, Ph.D. JA08566-JA08596
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36 322.	 Trial Exhibit: Photograph of Michael JA08597
Rippo

36 323.	 State v. Rippo, Eighth Judicial JA08598-JA08605
District Court, Clark County,
Nevada, Case No. 106784,
Application and Order for Fee in
Excess of Statutory Amount for
Investigator, filed December 3, 1996

36 324.	 Wiretap Transcript, Tommy Simms JA08606-JA08609
[sic], dated June 8, 1992

36 325.	 State v. Rippo, Eighth Judicial JA08610-JA08619
District Court, Clark County,
Nevada, Case Nos. 57388, 57399,
Reporter's Transcript of Proceedings
-- Continued Initial Arraignment,
heard March 25, 1982

36 326.	 State v. Rippo, Eighth Judicial JA08620-JA08626
District Court, Clark County,
Nevada, Case Nos. 57388, 57399,
Reporter's Transcript of Further
Proceedings and/or Continued Initial
Arraignment heard March 30, 1982

36 327.	 State v. Rippo, Eighth Judicial JA08627-JA08652
District Court, Clark County,
Nevada, Case No. C106784,
Instructions to the Jury, filed March
14, 1996

36 328.	 Declaration of Elisabeth B. Stanton,
dated January 15, 2008

JA08653-JA08664

48 Reply to Opposition to Motion to Dismiss 06/09/08 JA11564-JA11574

48 Reply to Opposition to Motion for Leave to 09/16/08 JA11575-JA11585
Conduct Discovery

1 Reporter's Transcript of Arraignment 07/06/92 JA00242-JA00245

2 Reporter's Transcript of Arraignment 07/20/92 JA00246-JA00251

36 Reporter's Transcript of Defendant's 02/11/08 JA08665-JA08668
Motion for Appointment of Counsel

2 Reporter's Transcript of Defendant's 02/14/94 JA00378-JA00399
Motion to Continue Trial Proceedings;
Defendant's Motion to Disqualify District
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Attorney's Office

19 Reporter's Transcript of Evidentiary 09/10/04 JA04347-JA04408
Hearing

48 Reporter's Transcript of Hearing 09/22/08 JA11586-JA11602

2 Reporter's Transcript of Hearing in re 09/20/93 JA00316-JA00319
Attorney General's Motion to Quash and for
Protective Order

2 Reporter's Transcript of Hearing in re 09/10/93 JA00304-JA00315
Motion to Continue Jury Trial

3 Reporter's Transcript of Motions Hearing 03/09/94 JA00565-JA00569

18 Reporter's Transcript of Preliminary [sic] 11/27/02 JA04202-JA04204
Hearing

19 Reporter's Transcript of Proceedings before
the Honorable Donald M. Mosely

08/20/04 JA04321-JA04346

17 Reporter's Transcript of Proceedings: 05/02/02 JA04048-JA04051
Argument and Decision

1 Reporter's Transcript of Proceedings: 06/04/92 JA00001-JA00234
Grand Jury

3 Reporter's Transcript of Proceedings: Jury 01/30/96 JA00634-JA00641
Trial, Vol. 1; 10:00 a.m.

3 Reporter's Transcript of Proceedings: Jury 01/30/96 JA00642-JA00725
4 Trial, Vol. II; 1:30 p.m. JA00726

4 Reporter's Transcript of Proceedings: Jury 01/30/96 JA00727-JA00795
Trial, Vol. III; 3:30 p.m.

4 Reporter's Transcript of Proceedings: Jury 01/31/96 JA00796-JA00888
Trial,	 11:15 AM

4 Reporter's Transcript of Proceedings: Jury 01/31/96 JA00889-JA00975
5 Trial, 2:30 PM JA00976-JA01025

5 Reporter's Transcript of Proceedings: Jury 02/01/96 JA01026-JA01219
Trial, Vol. I; 10:20 a.m.

5 Reporter's Transcript of Proceedings: Jury 02/02/96 JA01220-JA01401
Trial, Vol. VI; 10:20 a.m.

5B Reporter's Transcript of Proceedings: Jury 02/05/96 JA01401-001 to
Trial, Vol. 1,1:30 p.m. JA01401-179

5 Reporter's Transcript of Proceedings: Jury 02/02/96 JA01402-JA01469
6 Trial, Vol. II; 2:30 p.m. JA01470-JA01506
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7 Reporter's Transcript of Proceedings: Jury 02/06/96 JA01507-JA01688
Trial, 10:15 AM

8 Reporter's Transcript of Proceedings: Jury 02/06/96 JA01689-JA01766
Trial, 2:30 PM

8 Reporter's Transcript of Proceedings: Jury 02/07/96 JA01767 JA01872
Trial,	 1:45 PM

8 Reporter's Transcript of Proceedings: Jury 02/08/96 JA01887-JA01938
9 Trial, 10:15 AM JA01939-JA02054

9 Reporter's Transcript of Proceedings: Jury 02/26/96 JA02055-JA02188
10 Trial, 10:45 AM JA02189-JA02232

10 Reporter's Transcript of Proceedings: Jury 02/27/96 JA02233-JA02404
Trial, 11:00AM

11 Reporter's Transcript of Proceedings: Jury 02/28/96 JA02405-JA02602
Trial, Vol. I, 10:30 a.m.

12 Reporter's Transcript of Proceedings: Jury 02/29/96 JA02630-JA02879
13 Trial, Vol. I, 10:35 a.m. JA02880-JA02885

13 Reporter's Transcript of Proceedings: Jury 03/01/96 JA02886-JA03064
Trial 9:00 AM

13 Reporter's Transcript of Proceedings: Jury 03/04/96 JA03065-JA03120
Trial Vol. I, 10:30 a.m.

14 Reporter's Transcript of Proceedings: Jury 03/05/96 JA03121-JA03357
Trial, 11:00 a.m.

16 Reporter's Transcript of Proceedings: Jury 03/13/96 JA03594-JA03808
Trial Vol. 1
11:30 a.m.

17 Reporter's Transcript of Proceedings: Jury 03/14/96 JA03841-JA04001
Trial, 9:30 AM

3 Reporter's Transcript of Proceedings: 03/18/94 JA00575-JA00582
Motions Hearing

3 Reporter's Transcript of Proceedings: 04/14/94 JA00591-JA00618
Motions Hearing

15 Reporter's Transcript of Proceedings: 03/12/96 JA03413-JA03593
Penalty Phase
10:00 a.m.

2 Reporter's Transcript of Proceedings Re: 03/07/94 JA00403-485
3 Defendant's Motion to Disqualify District JA00486-564

Attorney's Office
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Vol. Title Date Page

2 Reporter's Transcript of Proceedings re: 01/31/94 JA00322-JA00333
Oral Request of District Attorney

3 Reporter's Transcript of Proceedings: 03/11/94 JA00570-JA00574
Ruling on Defense Motion

17 Reporter's Transcript of Proceedings: 05/17/96 JA04014-JA04036
Sentencing

15 Reporter's Transcript of Proceedings: 03/06/96 JA03403-JA03411
Verdict

2 Response to Defendant's Motion for 02/07/94 JA00351-JA00357
Discovery of Institutional Records and Files
Necessary to His Defense

36 State's Motion to Dismiss and Response to 04/23/08 JA08673-JA08746
37 Defendant's Petition for Writ of Habeas JA08747-JA08757

Corpus (Post-Conviction)

2 State's Motion to Expedite Trial Date or in
the Alternative Transfer Case to Another

02/16/93 JA00268-JA00273

Department

2 State's Opposition to Defendant's Motion
for Discovery and State's Motion for

10/27/92 JA00260-JA00263

Reciprocal Discovery

2 State's Opposition to Defendant's Motion to 02/07/94 JA00346-JA00350
Exclude Autopsy and Crime Scene
Photographs

18 State's Opposition to Defendant's 10/14/02 JA04154-JA04201
Supplemental Points and Authorities in
Support of Petition for Writ of Habeas
Corpus (Post-Conviction)

2 State's Response to Defendant's Motion to 02/14/94 JA00367-JA00370
Strike Aggravating Circumstance
Numbered 1 and 2 and for Specificity as to
Aggravating Circumstance Number 4

18 State's Response to Defendant's 04/06/04 JA04259-JA04315
Supplemental Petition for Writ of Habeas
Corpus (Post-Conviction)

2 State's Response to Motion to Disqualify
the District Attorney's Office and State's

02/14/94 JA00358-JA00366

Motion to Quash Subpoenas

18 Supplemental Brief in Support of 02/10/04 JA04206-JA04256
Defendant's Petition for Writ of Habeas
Corpus (Post-Conviction)
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Vol. Title Date Page

17 Supplemental Points and Authorities in 08/08/02 JA04052-JA04090
18 Support of Petition for Writ of Habeas JA04091-JA04153

Corpus (Post-Conviction)

15 Verdicts 03/06/96 JA03399-JA03402

16 Verdicts and Special Verdict 03/14/96 JA03835-JA03840
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assistance of counsel, and there is a reasonable probability of a more favorable outcome if counsel

2 II had raised the issue.
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CLAIM SE1TNTEEN

Mr. Rippo's death sentence is invalid under the state and state and federal constitutional

guarantees of due process, equal protection, a reliable sentence, and the effective assistance of

4 counsel due to the use of a penalty phase jury instruction which required jury unanimity to prevent

5 a finding that Mr. Rippo was eligible for the death penalty, which deprived Mr. Rippo of a

6 constitutionally protected liberty interest in state law and a reliable sentencing determination. U.S.

7 Const. Amends. V, VI, VIII, XIV.

SUPPORTING FACT*,

9 1.	 At the penalty phase of Mr. Rippo's trial, the jury was given the following jury instruction

1	 regarding the weighing of aggravating and mitigating circumstances:

ii	 A mitigating circumstance itself need not be agreed to unanimously; that is, any juror
can find a mitigating circumstance without the agreement of any other jurors. The

12	 entire jury must agree unanimously, however, as to whether the aggravating
circumstances outweigh the mitigating circumstances or whether the mitigating

13	 circumstances outweigh the aggravating circumstances,

14 Ex. 327. ke Rippo v. State, 123 Nev.	 146 P.3d 279, 285 (2006) (penalty phase instruction

15 'included an incorrect implication regarding the consideration of mitigating circumstances").

16 2.	 The penalty phase jury instruction given in Mr. Rippo's trial incorrectly informed the jury

17 that they had to be unanimous to prevent a finding that the aggravating circumstances outweighed

18 the mitigation. A rational jury would have understood the following penalty phase instruction to

19 require not only that aggravation must outweigh mitigation, but also that the jury had to be

20 unanimous that mitigation outweighs aggravation. The instruction therefore prevented each

21 1 individual juror from giving effect to the mitigation evidence in the process of weighing it against

22 the aggravating circumstances.

23 3.	 Mr. Rippo further alleges that the prejudice from the invalid penalty phase instruction was

24 exacerbated by the anti-sympathy instruction that was given to the jury. On direct appeal, the

25 Nevada Supreme Court expressly rejected Mr. Rippo's challenge to the anti-sympathy instruction

26 "because the district court instructed the jury to consider mitigating factors in deciding the

27
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appropriate penalty," Rippo V. State, 113 Nev. 1239, 1262, 946 P.2d 1017, 1032 (1997). However,

on appeal from the denial of post-conviction relief, the Nevada Supreme Court acknowledged that

the mitigation instruction given in Mr. Rippo's case "included an incorrect implication regarding the

consideration of mitigating circumstances", Rippo v. State, 123 Nev. 146 P.3d 279, 285 (2006),

which undermined its conclusion of direct appeal that the anti-sympathy instruction was harmless

beyond a reasonable doubt. However, the Nevada Supreme Court unreasonably failed to consider

the cumulative impact of the two instructions. Mr. Rippo alleges that, in combination, the invalid

penalty phase instruction on mitigating circumstances and the anti-sympathy instruction would have

been interpreted by the jury as precluding the consideration of constitutionally relevant mitigation

evidence in (1) finding mitigating circumstances, and in (2) weighing the mitigation against the

aggravating circumstances. Mr. Rippo further alleges that the anti-sympathy instruction itself

constituted a violation of federal constitutional rights.

4. The penalty phase jury instructions given to the jury in Mr. Rippo l s case violated Mr, Rippo' s

constitutional rights, and the error was not harmless. The jury instruction violated the Eighth

Amendment and federal due process and equal protection principles because it '*would lead a

reasonable juror to conclude that the only way to get a life verdict is if the jury unanimously finds

that the aggravating circumstances do not outweigh the mitigating circumstances . . ." Davis v. 

Mitchtil, 314 F.3d 682, 689 (6th Cir. 2003). The jury instruction also deprived Mr. Rippo of a

constitutionally protected liberty interest in the application of state law which permits an individual

juror to find that the aggravating circumstances do not outweigh the mitigating circumstances, even

in the complete absence of mitigation. Finally, the invalid instruction prevented the Nevada

Supreme Court from concluding that the three invalid aggravating circumstances found by the jury

were in fact harmless beyond a reasonable doubt. Therefore, the use of the improper jury instruction

nders Mr. Rippo's death sentence invalid.

5	 Mr. Rippo alleges that trial and direct appeal counsel were ineffective for failing to raise this

issue. Mr, Rippo further alleges that there is a reasonable probability of a more favorable result at
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JA004574

-al and on direct appeal if counsel had raised this issue.
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CLAIM EIGHTEEN 

Mr. Rippo's conviction and death sentence are invalid under federal and state guarantees of

due process of law, trial before an impartial jury, a reliable sentence, and the prohibition against cruel

and unusual punishments due to the introduction of gruesome photographs into evidence deprived

him of his right to a fair trial. U.S. Const. Amends, V. VI, VIII, & XIV.

SUPPORTING FACTS 

1 Mr_ Rippo alleges that the admission of horrifying photographs of the bodies of Denise Lizzi

and Lauri Jacobsen prevented Mr. Rippo from receiving a fair trial. The cumulative effect of these

photographs was a jury that convicted Mr. Rippo of first degree murder based on its inflamed

passions. Thus, the trial court's admission of these photos was contrary to, and involved an

unreasonable application of, clearly established Federal law.

2. Mr. Rippo alleges that during trial, a series of gmesome photographs were admitted into trial.

These photographs included a close-up photograph of Ms. Lizzi after police found her body. 5fs

(State's Trial Exhibit 31: Lizzi Photo). The photograph showed Ms. Lizzi's face with eyes half-

open. L,1 Her tongue prevented her mouth from closing and her skin showed signs of

decomposition. Id Another set of photographs showed Ms. Jacobsen after police found her body.

(State's exhibits 53 and 54: Jacobsen Photos). The photos showed Ms. Jacobsen's naked bust.

Id. Her eyes were closed and her nose, chin, cheeks, and left ear showed signs of decomposition.

Black marks indicated signs of skin slippage which covered her face, neck, and shoulders. Id.

Ms. Jacobsen's bite was irregular due to the state of decomposition. LI Similarly, other photos were

admitted showing the bodies of Ms. Lizzi and Ms. Jacobsen in decaying or decomposed states. Mr.

Rippo further alleges that the cumulative admission of all the photographs violated Mr. Rip-po's

constitutional rights.

3. Mr. Rippo alleges the admission of gruesome photographs unduly prejudiced him because

these photographs were not necessary to the State's case, and these photographs improperly incited

e jury's visceral desire to convict and sentence to death Mr. Rippo based on the extent to which
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the victims' bodies had decomposed. Mr. Rippo alleges that the photographs were cumulative of

2 other photographs that were less gruesome. Thus, because admitting these photographs incited in

the jury reflexive feelings of retribution and vengeance based on the irrelevant issue of the bodies'

4 decomposition, Mr. Rippo was unduly prejudiced by these photographs.

4. Mr. Rippo alleges that the trial court's error in admitting the photographs was not harmless

beyond a reasonable doubt. In the alternative, the admission of the photographs had a substantial

and injurious effect on the guilt and penalty phase verdicts.

5. Mr. Rippo alleges that trial counsel were ineffective to the extent that they failed to raise this

issue. Mr. Rippo alleges that direct appeal counsel was ineffective for failing to raise this issue on

direct appeal. Mr. Rippo alleges that there is a reasonable probability of a more favorable outcome

if trial and direct appeal counsel had raised this issue.
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CLAIM NINETEEN

Rippo's conviction and death sentence are invalid under the federal constitutional

guarantees of due process, equal protection, trial before an impartial jury and a reliable sentence

because the reasonable doubt instruction given during both the trial and sentencing phase improperly

minimized the State's burden of proof. U.S. Const. Amends. V. VI, VIII & XIV; Nev. Const. Art.

I, Secs. 3, 6, and 8; Art. IV, Sec. 21.

SUPPORTING FACTS

I.	 During the trial and sentencing phases of Mr. Rippo's trial, the state trial court provided the

following instruction to the jury on the concept of reasonable doubt:

A reasonable doubt is one based on reason. It is not a mere possible doubt, but is
such a doubt as would govern or control a person in the more weighty affairs of life.
If the minds of the jurors, after the entire comparison and consideration of all the
evidence, are in such condition that they can say they feel an abiding conviction of
the truth of the charge, there is not a reasonable doubt. Doubt to be reasonable must
be actual, not mere possibility or speculation.

Ex. 219 at 30.

2. This instruction inflates the constitutional standard of doubt necessary for acquittal, and

giving this instruction created a reasonable likelihood that the jury would convict and sentence based

on a lesser standard of proof than the constitution requires.

3. The principal defect of the instruction is the second sentence: reasonable doubt "is not mere

possible doubt, but is such a doubt as would govern or control a person in the more weighty affairs

of life." This language is an appropriate characterization of the degree of certainty required to find

proof beyond a reasonable doubt, rather than the standard of reasonable doubt itself. This language

is also an historical anomaly; as far as can be discerned, no other state currently uses this language

in its reasonable doubt inStruction, and the few states that previously used it have since disapproved

.

4. The final sentence of the instruction is also constitutionally infirm. That sentence states

Idloubt to be reasonable must be actual, not mere possibility or speculation." This language is

functionally identical to language condemned by the Linked States Supreme Court and, when read
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combination with the "govern or control" language, creates a reasonable likelihood that the jury

would convict and sentence based on a lesser standard of proof than the constitution requires.

5. The characterization of the proof standard as an "abiding conviction of the truth of the

charge" does not cure the defects of the inaccurate statements of the reasonable doubt standard. That

term is not linked to any language suggesting a proper definition of the proof standard, and the

immediately preceding reference to the unconstitutional "govern or control" standard in fact links

the "abiding conviction" language to a standard of proof that is impermissibly low. hi short, the

instruction does nothing to dispel the false notion that the jurors could have an "abiding conviction"

as to guilt if the reasonable doubts they harbored were not sufficient to "govern or control" their

actions.

6. The reasonable doubt instruction permitted the jury to convict and sentence Mr. Rippo based

on a lesser quantum of evidence than the constitution requires. This structural error is per se

prejudicial, and no showing of specific prejudice is required.

7. Mr. Rippo alleges that trial counsel were ineffective to the extent that they failed to raise this

issue. Mr. Rippo alleges that direct appeal counsel was ineffective for failing to raise this issue on

direct appeal. Mr. Rippo alleges that there is a reasonable probability of a more favorable outcome

if trial and direct appeal counsel had raised this issue.
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AIM TWENTY

2	 Mr. Rippo's conviction and death sentence are invalid under state and federal guarantees of

3 due process of law, a reliable sentence, and the prohibition against cruel and unusual punishments

4 I because the state court's lack of corrective process combined with post-conviction counsel's

ineffectiveness deprived Mr. Rippo of a full and fair opportunity to litigate his post-conviction

6 claims and thus failed to protect his rights under state and federal law. U.S. Const. Amends. VIII,

7 XIV.

8 SUPPORTING FACTS

A.	 Mr. Rippo was Deprived of a Fair Opportunity to Litigate His Post-Conviction
10

	

	 Claims Because the Habeas Judge's Substitution of Counsel Immediately Before
Mr. Rippo's Evidentiary Hearing Left Post-Conviction Counsel Unprepared to

11	 Present the Merits of of Mr. Rippo's Claims

12 1.	 Mr. Rippo alleges that the habeas judge's substitution of attorney Christopher Gram for

13 David Schieck immediately before the post-conviction hearing deprived Mr. Rippo of a fair

14 opportunity to litigate his post-conviction claims. As a result of the court's substitution, Mr. Oram

15 was unprepared and unable to fairly raise and prove Mr. Rippo's claims.

16	 a.	 Due to the court's substitution, Mr. °ram was insufficiently informed of the factual

17 and legal record underlying Mr. Ripp' s substantive claims. Mr. Rippo alleges on information and

18 belief that Mr. Oram never ordered or reviewed the trial record before he filed a supplemental

19 petition which omitted several claims previously raised by Mr. Schieck. First, Mr. Gram was unable

20 to adequately contest the involvement of district attorneys Mr. Lukens and Ms. Lowrey in Mr.

21 Rippo's case. Mr. Oram failed to conduct an investigation sufficiently independent of the trial court

22 proceedings and based his arguments on prior counsel's files. RT 08120/04 at 66. Mr. Gram also

23 failed to look at Mr. Lukens' testimony prior to the post -conviction hearing.	 Second, Mr. Orarn

24 was unprepared to prove the extent to which the State met with informant David Levine. I tch at 74.

25 Finally, due to his unpreparedness, Mr. Gram was unable to inform the court of specific experts on

26 jailhouse infomiants. Id. at 94-95. Rather, Mr. °ram informed the court about these experts in a

27
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general manner, an argument which the habeas judge summarily dismissed. Id. at 95.

b.	 The court's substitution also left Mr. Oram unprepared to challenge the habeas

judge's post-conviction procedure. Mr. Oram was unprepared to challenge the court's inquisitorial

4 procedures. Mr. Rippo hereby incorporates the allegations in Section (D), infra. Additionally, Mr.

5 Oram was also unprepared to challenge the joint testimony of Messrs. Dunleavy and Wolfson. Mr.

6 Rippo hereby incorporates the allegations in Section (C), infra. Moreover, Mr. Oram was

7 unprepared to draft a sufficiently thorough statements of facts and law for the court to adopt. Mr.

8 Rippo hereby incorporates the allegations in Section (E), infra. Finally, the court's immediate

9 substitution left Mr. Oram unprepared to challenge the undue expedition of post-conviction

10 proceedings. Mr. Rippo hereby incorporates the allegations in Section (F), infra.

1
B.	 Mr. Rippo Was Deprived of a Fair Opportunity to Litigate His Post-Conviction

12

	

	 Claims Because the Habeas Judge's Failure to Tell Mr. Rippo of the Effect of
Post-Conviction Counsel's Substitution Left Mr. Rippo Unable to Tell Counsel

13	 About the Merits of His Claims

14 1	 Mr. Rippo alleges that he was denied a fair opportunity to litigate his post-conviction claims

15 due to the court's failure to inform him that Mr. Orarn would solely represent him. Mr. Rippo was

16 not told prior to his post-conviction evidentiary hearing that Mr. ()ram would solely represent him.

17 EL 217. Rather, Mr. Rippo consented to Mr. Orarn representing him with the understanding that

18 Mr. Oram would be assisted by Mr. Schieck, an attorney who worked on Mr. Rippo's case for over

19 eight years.

20 2.	 Mr. Sc.hieck's absence left Mr. Oram unable to orally argue the details of issues that were

21 1 submitted in Mr. Rippo's written briefs. Id. Due to the court's failure to tell Mr. Rippo that Mr.

22 Oram would solely represent him in post-conviction proceedings, Mr. Rippo was unable to

23 effectively argue the issues related to trial counsel's ineffectiveness. Id.

24 111

25 II/

26 ///
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3

Mr, Rippo Was Deprived of a Fair Opportunity to Present Post-Conviction
Evidence Because the Habeas Judge's Failure to Sequester Witnesses Wolfson
and Dunleavy Deprived Mr. Rippo of the Chance to Adequately Elicit Wolfson
and Dunleavy's Testhuony

4 1.	 Mr. Rippo alleges that the court's requirement that Wolfson and Dunleavy be jointly

examined deprived Mr. Rippo of a fair opportunity to present post-conviction evidence. During Mr.

6 Rippo's post-conviction evidentiary hearing, the habeas judge required Mr. Rippo to jointly examine

7 trial counsel Wolfson and Dunleavy. RT 08/24/04 at 2-3. The court reasoned that sequestering

8 Wolfson and Dunleavy would "expedite matters" and refresh each witness' recollection. a
9 2.	 Mr. Rippo alleges that the court's requirement that Wolfson and Dunleavy be jointly

10 examined resulted in false, misleading, and collusive testimony. These inaccuracies are apparent

1 from the following facts.

12	 a.	 Wolfson and Dunleavy agreed that they effectively represented Mr. Rippo even

13 thougi they failed to request a continuance to evaluate new evidence in a complex, capital case. a
14 at 13. They agreed that nineteen days sufficed to investigate new witnesses and examine the new

15 evidence that prosecutors Messrs. Harmon and Seaton presented when prosecutors Mr. Lukens and

16 Ms. Lowrey were disqualified from the case. Id. Mr. Rippo alleges that were Messrs. Wolfson and

17 Dunleavy examined separately, they would have reached inconsistent conclusions as to whether a

18 request for a continuance was proper.

19	 b.	 Jointly examining Wolfson and Dunleavy also allowed them to agree about several

20 courses of action they defended as trial strategy. Mr. Rippo alleges that the joint examination

21 completely deprived Mr. Rippo of the opportunity to challenge numerous acts and omissions by trial

22 counsel as ineffective.

23	 i.	 Wolfson and Dunleavy agreed that they strategically chose not to investigate

24 Thomas Sims, a witness in the grand jury proceedings who may have presented exculpatory or

25 impeachment evidence. Isl. at 14. While Wolfson could not recall the reasons they chose not to

26 speak with Mr. Sims, Dunleavy stated that he had his investigator Ralph [Dymentl contact Mr. Sims.

27
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at 15-16.

. Wolfson and Dunleavy presented inconsistent accounts of whether they

strategically failed to request a jury instruction charging the jury to not make up its mind until all

evidence was before them. Id. at 21. On the one hand, Wolfson stated that he did not request such

an instruction. Id. On the other hand, Dunleavy stated he did not remember whether such an

instruction was not requested. Id.

Wolfson and Dunleavy agreed that it was strategically futile to contact a list

of witnesses that Mr. Rippo provided them. 4. at 30-31, 34-35. The two noted that time limitations

rendered it strategically impossible to contact every witness that Mr. Rippo identified. 14. at 34-35.

The two also argued that they feared unearthing inculpatory evidence from the witnesses provided.

The two thus defended failing to investigate these witnesses as trial strategy. W,

v. Wolfson and Dunleavy agreed that they strategically chose not to elicit the

testimony of Debbie Carigiannes. ILL at 40-41. While Wolfson stated that he chose not to offer Ms.

Carigiannes's testimony because it would open the door to Mr. Rippo's character, Dtmleavy

remarked that Ms. Carigiannes was heavily involved in drug culture and would be "eat[en] for

lunch" by the state. Id. Thus, Wolfson's "small memory" of Ms. Carigiannes being a character

witness was contrasted with Dturileavy's assertion that 'There was no validity in eliciting her

testimony." Compare id. at 40 to id. at 41.

v. Wolfson and Dunleavy represented that they strategically chose to not object

to Mr. Sims' testimony about Mr. Rippo's alleged statement about being "cured" once he killed the

victims. 4. at 50-51. Wolfson stated that it was his trial strategy to not object to Mr. Sims'

statement because he did not want to draw additional attention to the statement. Id. at 50. Dunleavy

agreed to this rationale despite the low probability that this was trial counsel's actual rationale in not

objecting. Id. at 51. Thus, the two jointly agreed on Wolfson's unconventional rationale for not

objecting to Mr. Sims' statement, Id.

vi,	 Dunleavy stated that he remembered Cross-examining all of the State's
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witnesses. kit at 76, He did not elaborate what steps he took to prepare for cross-examination other

2 than "prepping" the witnesses. II Wolfson did not respond to the issue. Ict, Because Mr. Rippo

had no opportunity to ask the same question from Wolfson and evaluate whether his response

4 differed from Dunleavy' s, Mr. Rippo had no chance to challenge Dunleavy's assertion that his cross

examination of the State's witnesses was performed effectively.

6

	

	 vii.	 DunLeavy and Wolfson agreed that it was their trial strategy to not request use

of a jury verdict form allowing the jury to check off mitigating circumstances. Id. at 81-84.

8 Dunleavy characterized the failure to request such a form as "absolutely trial strategy." Ick at 81.

9 In support, Dunleavy cited the need to have the jury consider mitigating factors other than those

10 expressly stated on the form. lit at 82. Wolfson was less certain about the rationale for not

11 requesting such a form, noting that he could not cite the specific reason for his omission without

12 reexamining the trial transcripts. Id. at 84. Because Wolfson's testimony was not taken apart from

13 Dunleavy's, Mr. Rippo was deprived of the opportunity to prove that no trial strategy supported trial

14 counsel's failure to request a form in which mitigating circumstances were expressly stated.

15	 c.	 Finally, Dunleavy and Wolfson agreed that they were effective in failing to call

16 1 experts who would testify to the inaccuracy of jailhouse informants. Id. at 94. Dunleavy stated that

17 he knew of no experts that would have testified that jailhouse informants are inherently unreliable.

18 L Wolfson did not comment on the matter. Id. Mr. Rippo alleges that had Wolfson and Dunleavy

19 testified separately, Mr. Rippo would have been given a fair opportunity to show that experts

20 regarding jailhouse informants exist and would have been considered by reasonably effective counsel

21 1 under the circumstances.

22

23

24

25 1	 Mr, Rippo alleges that the habeas judge's lengthy questions to post-conviction counsel and

26 rambling tirades about the court's views of the evidence and Mr. Rippo's claims denied Mr. Rippo

27

28

D. Mr. Rippo Was Deprived of a Fair Opportunity to Present Post-Conviction
Evidence Because the Habeas Judge's Intervention Into Post-Conviction
Proceedings Denied Mr. Rippo the Opportunity to Collaterally Contest His
Conviction
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the opportunity to present post-conviction claims. Judicial intervention into Mr. Rippo's s -

conviction proceedings did not allow Mr. Rippo to collaterally attack his conviction as

demonstrated judicial bias, partiality, and advocacy against Mr. Rippo's post-conviction claims.

2.	 An atmosphere of bias and hostility toward Mr. Rippe s claims is apparent from the court's

extensive  questioning about the following legal and factual issues.

a. Bias and partiality are evident from the court's questions to Mr. Gram about trial

counsels' ineffectiveness in failing to request a continuance extending the sixty days initially

scheduled for trial. Rather than allowing Mr. Oram to present his position by directly

Wolfson and Dunleavy's testimony, the court asked lengthy questions, involving several hypothetical

situations neither party was confronted with. See RT 08/24/04 at 5-8. The court advocated that

defense counsel would not know that there would be "snitches," and characterized Mr. Orarn' s

position as requiring that trial counsel be "clairvoyant." Id. at 8-9; see also Ti' 09/10104 at 10. Due

to the court's lengthy, rambling, and often hypothetical questions, Mr. Oram was precluded from

effectively eliciting the testimony of either Mr. Wolfson or Mr. Dunleavy to show that a continuance

should have been obtained.

b. Bias and partiality are also evident from the habeas judge's questions to Mr. Oram

about prejudice resulting from trial counsels' failure to obtain a continuance beyond the sixty day

period set for trial. The court stated that the Nevada Supreme Court opposed a finding of prejudice

and argued that failing to request a continuance would not warrant a reversal. RI 08/24/04 at 9- I L

The court's advocacy against Mr. Rippo' s position on the issue of prejudice compromised the court'

impartiality on that matter.

c. Bias and partiality are evident from the court's treatment of trial counsels' failure to

investigate 130 of the State's witnesses. After Mr, Dunleavy's statement that trial counsel could not

have investigated those witnesses, the court asked Mr. °ram if he could truly fault trial counsel for

their failure. jsk. at 15. When Messrs. Durileavy and Wolfson testified that the trial timeline and the

volume of material made it impossible to fully investigate Mr. Rippo' s case, the court
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mischaracterized Mr. Rippo position by asking whether Mr. Oram was alleging "the prosecutors

were ineffective." id, at 18. The court also asserted that no prejudice ensued from trial counsel's

failure to investigate these witnesses, claiming that the investigation would have yielded negative

results if the witnesses produced incriminating evidence. at 19. Thus, the court abandoned its

impartial role in evaluating whether trial counsel was ineffective in failing to investigate the State's

witnesses.

d. Bias and partiality are apparent from the habeas judge's holding that trial counsel

were not ineffective in failing to interview witness Thomas Sims. The court conflated the issue of

whether Mr. Sims should have been interviewed with physical evidence relevant to Diana Hunt's

credibility. Compare id. at 22-23 with id, at 24. As a result of the court's mistake, Mr. Rippo was

unable to present his position on whether trial counsels' failure to interview Mr. Sims rendered them

ineffective.

e. Bias and partiality are apparent from the habeas judge's interrogating Wolfson and

Dunleavy about the adequacy of their pretrial investigation. By directly asking trial counsel the

question of the extent of the pretrial investigation, the court did not allow post-conviction counsel

to elicit their individual testimony on the matter. a at 25.

f. Bias and partiality are evident from the habeas judge's argument that it would not

have mattered had trial counsel obtained records for jailhouse informants prior to trial. Id. at 27-28.

The court's assertion undercut post-conviction counsel's opportunity to demonstrate that trial

counsel failed to gather exculpatory and impeachment evidence that Mr. Rippo could have used at

trial.

g. The habeas judge was biased and partial in finding that trial counsel was not

ineffective in failing to elicit the testimony of Mark Carigiannes, a jailhouse informant who would

have testified that Mr. Rippo did not make statements another informant, David Levine, alleged he

did. Id,. at 31. The court argued that there is no way that "anyone [could} testify as to what the

Defendant said or didn't say 24 hours a day." LI at 32; 5s_e also at 35-36. The court actively
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argued that Mr. Rippo was -trying to prove a negative," and implied that Mr. Rippo's arguments

lacked merit prior to their submission. 11 at 36. Furthermore, the court argued that was is likely that

Mr. Carigiannes" testimony lacked credibility because he was speaking to an investigator. Id, at 38-

39. By arguing that post-conviction counsel's argument was "tenous prior to submission, the court

placed post-conviction counsel in a position of having to rebut the court's pre-forrned position on

the propriety of interviewing Mr. Carigiarmes. J at 39.

i. Bias and partiality are apparent from the habeas judge's leading Dunleavy's testimony

about Carol Campanelli, a witness who heard Ms. Diane Hunt say she wished to kill the 'victims.

See at 41. After declaratively stating that Mr. Durdeavy did not remember the contents of Ms.

Campanelli's testimony, the court asked Mr. Dunleavy whether he remembered the contents of the

statement. Id. at 42. As expected, Mr. Dunleavy agreed with the court that he did not recollect the

statement's contents. By leading Mr. Dunleavy's testimony about the fact that he did not remember

the contents of Ms. Campanelli's testimony, the court affirmatively advocated against Mr. Rippo's

position.

j. The habeas judge was biased and partial in rejecting the claim that trial counsel

should have objected to the admission of a Mr. Rippo's prison photo. The court reasoned that

because the photograph was neither unduly gruesome nor an unfair representation of Mr. Rippo, the

photograph was admissible, a at 47. The court affirmatively argued that the photograph was

relevant to the case and did not prejudice Mr. Rippo. 11 Because the court affirmatively argued for

the photograph's admission, the court abandoned its neutral role.

k. Bias and partiality are evident from the habeas judge's argument that Mr. Rippo was

not prejudiced when the jury heard his words that he was "cured" because he did not sexually assault

the victims after their deaths. Id. at 50. The court argued that the jury could have interpreted the

statement as Mr. Rippo no longer desiring to to have sex with the victims. lA The court further

reasoned that this statement would not imply rape to the jury. 11 The court thus affirmatively

argued that the statement was not prejudicial and should have been admitted.

171

2

4

6

7

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

JA004586



1	 1.	 The habeas judge was biased and partial in ruling that trial counsel were not

2 ineffective for failing to investigate and present evidence that stun guns may leave marks on their

3 victims. Mr. Rippo argued that such evidence would have been relevant to impeach Ms. Hunt's

4 testimony. Id. at 56-57. The court affirmatively argued that Mr. Rippo was asking that trial counsel

be "clairvoyant" and have anticipated the State's arguments to find such evidence relevant. Thus,

6 the court advocated against Mr. Rippo's position before it was submitted on the merits.

7	 m.	 The habeas judge was biased and partial in its treatment of Mr. Rippo's claim that

8 trial counsel was ineffective in cross-examining Mr. Levine. In rejecting Mr. Rippo's claim, the

9 court argued that trial counsel's cross-examination, which opened the door to inculpatory evidence

10 of threats on David Levine's life, did not prejudice Mr. Rippo because this examination bolstered

11 Mr. Levine's credibility. Id. at 66. Before Mr. Rippo had the opportunity to present his position, the

12 court had affirmatively advocated that no prejudice ensued from Mr. Levine's cross-examination.

13	 n.	 Bias and partiality are apparent from the habeas judge's reasoning that trial counsel

14 1 were not ineffective in failing to challenge the testimony of jailhouse informants Donald Hill, James

15 Eisen, and David Levine as police agents. In rejecting Mr. Rippe s claim, the court re-characterized

16 a police agent as one who has been "corrupted" by the State. Id. at 74. The court further reasoned

17 that even if the informants here were police agents, their testimony did not present inculpatory

18 statements after they were contacted by the police. Id. at 75. The court did not allow post-conviction

19 counsel to affirmatively address why this jailhouse testimony was the testimony of police agents and

20 why this testimony was inculpatory. The court was therefore biased and partial in determining the

21 validity of this testimony.

22	 o.	 Bias and partiality are evident from the habeas judge's rejection of Mr. Rippo's

23 assertion that the State lacked probable cause to prosecute its case against him. The court reasoned

24 that there is no need for sufficient evidence to file a complaint if later-gathered evidence suffices to

25 support the complaint. ILI. at 78. The court advocated this position absent input from either the

26 State's or Mr. Rippo. id, Thus, the court was biased in determining whether sufficient evidence
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supported charges against Mr. Rippo.

p. The habeas judge was biased and partial in ruling on Mr. Rippo's claim of

prosecutorial misconduct under Evans v. State, 117 Nev. 609 (2001). The court argued that trial

counsel could not have anticipated Evans because it was decided five years after Mr. Rippo's trial.

RT 08/24/04 at 88, 90. The court summarily rejected Mr. Rippo's position that trial counsel should

have objected on the rationale underlying Evans. See id. at 90. The court thus affirmatively

advocated the position that the standard of prosecutorial misconduct in Evans could not have been

anticipated by trial counsel during Mr. Rippo's trial. 	 .

q, Judicial bias and partiality are evident from the habeas judge's refusal to consider the

authorities supporting Mr. Rippo's constitutional claims. The court stated that it would not consider

the large volume of authority supporting Mr. Rippo's position even though the court made no finding

that the authority presented was repetitious or cumulative. See id. at 28-29. By rejecting the legal

and factual arguments Mr. Rippo had laboriously presented, without any suggestion that the sources

were inaccurate or burdensome, the court acted in a biased and partial manner.

r. Judicial bias and partiality are apparent from the habeas judge's misstatement of the

standard for appellate counsel's ineffectiveness. In evaluating whether appellate counsel David

Schieck was effective on appeal, the court argued appellate counsel is ineffective only where he

made ei	 nos with a foreseeable risk of harm. Id. at 39-40, 41, 42. In so holding, the court advocated

foreseeability standard that, while perhaps governing legal malpractice, has not been recognized

as the standard for ineffective assistance of counsel. Thus, in holding that Mr. Rippo' ineffective

assistance of appellate counsel argument "lacked merit," the court compromised its neutral and

detached role.

3. The habeas judge's bias and partiality are especially striking when compared to the limited

instances that the court interrupted or interjected into the State's arguments during the proceedings.

Contrary to the court's frequent interruption of Mr. Rippo's arguments, the court rarely interrupted

the State's during its arguments. See RT 08/24/04 at 39, 46-47, 59-60, 62-63, 73, 87-88, RI
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09/10/04 at 11-18. The court's infrequent interruptions of the State's arguments stands in marked

2 contrast to the numerous instances the court interrupted post-conviction counsel in his arguments.

3 This contrast illustrates the judicial bias and partiality underlying Mr. Rippo's evidentiary hearing.

4 4.	 Mr. Rippo alleges that the above instances of judicial interference into state post-conviction

5 proceedings, taken singly and cumulatively, deprived him of a full and fair opportunity to collaterally

6 attack his criminal conviction under federal and state law. Thus, the court's over-reaching into Mr.

7 Rippo's post-conviction proceedings denied him the right to fairly litigate his post-conviction claims.

E.	 The Habeas Judge's Factual Findings and Legal Conclusions Were Unduly
9

	

	 Influenced by the State and Should Therefore be Disregarded for Failuing to
Impose Either an AdeRnate State Corrective Process or Procedure Sufficient to

10	 Protect Mr. Rippo's Rights

11 1.	 Mr. Rippo alleges that the habeas judge's findings of fact and conclusions of law were unduly

12 influenced by the State's. The court's factual findings and legal conclusions were adopted verbatim

13 from the State's briefs and motion to dismiss Mr. Rippo's writ of habeas corpus. Mr. Rippo alleges

14 on information and belief that the State's drafted the habeas judges' fmdings of fact and conclusions

15 of law, without showing them to Mr. Rippo's counsel before they were filed, and that the habeas

16 judge filed the order without any changes.

17 2.	 The State's dominance of the coun t s factual findings and legal conclusions demonstrates that

18 state post-conviction procedures fail to implement a level of corrective process sufficient to meet

19 constitutional standards. Additionally, this dominance amounts to circumstances ineffective to

20 protect Mr. Rippe's federal and state constitutional and statutory rights. Accordingly, the habeas

21 judge's factual findings and legal conclusions must be disregarded.

22	 F.	 Mr. Rippo Was Deprived of a Fair Opportunity to Litigate His Post-Conviction
Claims because the Habeas Judge Unduly Forced Expedition of the Post.

23	 Conviction Proceedings

24 1.	 Mr. Rippo alleges that the habeas judge unduly expedited the post-conviction proceedings

25 1 and thus deprived him of a fair opportunity to assert and litigate his post-conviction claims

26 collaterally attacking his conviction. The court's undue expedition of Mr. Rippo's evidentiary
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hearing deprived his of the adversarial safeguards embodied in state post-conviction procedure.

2 2	 The court's repeated rushing of Mr. Rippo's post-conviction proceedings is apparent from

the following facts.

4	 a.	 The court required that trial counsel Wolfson and Ditrileavy jointly testify so that

5 matters were "expedite[dl." TT 08124104 at 2-3. Mr. Rippo hereby incorporates by reference all

6 allegations in Section (C), supra. As stated above, jointly examining Wolfson and Dtmleavy

7 deprived Mr. Rippo of his right to state corrective process.

b.	 Toward the end of the first afternoon of Mr. Rippo's evidentiary hearing, the court

9 did not allow Mr. Rippo to present all of his post-conviction claims. The court stated that

10 proceedings were to be finished by the day's end. RT 08/24/04 at 90. The court thus ordered Mr.

11 Rippo to present his remaining ineffective assistance of counsel claims in a cursory and hasty

12 manner. Id.

13 3.	 Because Mr. Rippo was required to present his ineffective assistance of counsel claims under

14 expedited circumstances, Mr. Rippo was deprived of a full and fair opportunity to litigate his post-

15 conviction claims.

16
G.	 Mr. Rippo Was Deprived of Adequate Appellate Review of His Post-Conviction

17

	

	 Claims Because the Appellate Process Was Contaminated by Justice Becker's
Failure to Recuse Herself After Receiving an Offer of Employment from the

18	 Clark County District Attorney's Office

19 1.	 Mr. Rippo was deprived of an adequate opportunity to have his claims fairly reviewed by the

20 Nevada Supreme Court because Justice Becker failed to recuse herself from deciding the appeal even

21 though she had an offer of employment from the Clark County District Attorney's Office at the time

22 she decided Mr. Rippo's appeal.

13 2.	 Mr. Rippo appealed the habeas judge's denial of his state post-conviction petition to the

24 J Nevada Supreme Court. The Nevada Supreme Court denied him relief, with Justices Hardesty,

25 Parraguirre, Becker, and Douglas concurring at least in part. See Rim° v, State, 122 Nev. 	 146

26 P.3d 279, 282 (2006).
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1 3.	 Justice Becker had just lost her bid for reelection to the court while Mr. Rippo's case was

2 pending. Mr. Rippo alleges on information and belief Justice Becker had received an offer of

3 employment from the Clark County District Attorney's Office before the decision in Mr. Rippo's

4 case. Justice Becker faced substantial pressure to rule in favor of the State's in this case and

5 participated in deciding Mr. Rippo's appeal even though her interests actually aligned with the

6 interests of the Clark County District Attorney, a party to the litigation.

7 4.	 Mr. Rippo alleges that Justice Becker's failure to recuse herself from the case denied him a

8 fair opportunity to appeal the denial of his post conviction claims. Mr. Rippo was denied relief by

9 a narrow 4-3 majority of justices. See,	 Justice Becker's decision was therefore necessary to the

10 court's denial of relief. Accordingly, but for Justice Becker's participation in Mr. Rippo s case, Mr.

11 Rippo e s conviction would have been reversed.

12 H.	 Prejudice

13 1.	 The absence of the availability of state corrective processes and the breakdown in the process

14 in Mr. Rippo's case dictates that his conviction and death sentence are invalid. In the alternative,

15 the absence of a state corrective process means that this court cannot defer to the factual findings of

16 the state courts. Mr. Rippo should therefore be afforded an evidentiary hearing and de novo review

17 of all issues contained in his petition.
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Mr. Rippo's conviction and death sentence are invalid under the federal constitutional

3 guarantees of due process, equal protection, the effective assistance of counsel, a fair tribunal, an

4 impartial jury, and a reliable sentence due to the cumulative errors in the admission of evidence and

instructions, gross misconduct by State officials and witnesses, and the systematic deprivation of Mr.

6 Rippo's right to the effective assistance of counsel. U.S. Const. Amends. V, VI, VIII & XIV.

7 SUPPORTING FACTS

8 1	 Each claim specified in this petition requires vacation of Mr. Rippo's conviction and death

9 sentence. Mr. Rippo hereby incorporates each and every factual allegation contained in this petition

as if fully set forth herein.

11 2.	 The cumulative effect of errors demonstrated in this petition was to deprive the proceedings

12 against Mr. Rippo of fundamental fairness and to result in a constitutionally unreliable sentence.

13 Whether or not any individual errta requires vacation of Mr. Rippo's judgment or sentence, the

14 totality of these multiple errors and omissions substantially prejudiced Mr. Rippo.

15 3.	 The constitutional claims in the instant petition must also be considered cumulatively with

16 all of the other federal and state constitutional error that the Nevada Supreme Court found on direct

17 appeal and on appeal from denial of post-conviction relief. On direct appeal, the court held the

18 following constitutional errors were harmless. The court held that even though prosecutors

19 improperly shifted the burden of proof in their closing argument by referring to Mr. Rippo's failure

20 to call witnesses Michael Beaudoin and Tom Simms, the error was harmless in light of the

21 "overwhelming evidence of guilt supporting [Mr. Rippo's1 conviction." Rippo v. State, 113 Nev.

22 1239, 1254 (1997). Similarly, the court held that even though prosecutors improperly referred to

23 evidence not presented at trial by alleging in their closing argument that Diane Hunt had marks on

24 her back where Mr. Rippo used a stun gun on her, the error was harmless in light of the

25 'overwhelming evidence against [Mr. Rippo]." a at 1255. On appeal from denial of post-

26 conviction relief, the court held that the error in not applying McConnell retroactively was harmless
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I because it found "beyond a reasonable doubt that the jurors would not have found that the mitigating

2 circumstances did not outweigh the three valid aggravating circumstances, and, after consideration

3 of the evidence as a whole, would have returned a sentence of death." Rippo v. State, 146 P.3d 279,

4 284 (Nev. 2006). Taken cumulatively with one another and with the constitutional violations alleged

5 in the instant petition, these errors prejudiced Mr. Rippo' s the guilt and penalty phases of Mr.

6 Rippo' s

7 4	 The State cannot show beyond a reasonable doubt that the cumulative effect of these

8 numerous constitutional errors was harmless beyond a reasonable doubt.
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CLAIM TWENTY-TWQ

Mr. Rippo's death sentence is invalid under the federal and federal constitutional guarantees

of due process, equal protection, and a reliable sentence because execution by lethal injection

violates the constitutional prohibition against cruel and unusual punishments. U.S. Const. Amends.

vIL1& XIV.

SUPPORTING FACTS 

1. Nevada law requires that execution be inflicted by an injection of a lethal drug. Nev.

Rev. Stat. § 176355 (1).

2. The Nevada Department of Corrections did not release a redacted copy of its

"Confidential Execution Manual," last revised February 2004, until April, 2006. See Ex. 201 The

execution manual specifies that execution by lethal injection will be carried out using five grams of

sodium thiopental, a barbiturate typically used by anesthesiologists to induce temporary anesthesia;

20 milligrams of Pavulon, a paralytic agent; and 160 milliequivalents of potassium chloride, a salt

solution that induces cardiac arrest. Id.; ate Ex. 203 ail 10; Lea also Ex. 206, Sodium Pentothal

is a brand name for the generic drug sodium thiopental. Pavulon is a brand name for the generic drug

pancuroniurn bromide.

3. Competent physicians cannot administer the lethal injection because the ethical

standards of the American Medical Association prohibit physicians from participating in an

execution other than to certify that a death has occurred. American Medical Association, House of

Delegates. Resolution 5(1992); American Medical Association, Judicial Counsel, Current Opinion

2.06 (1980). Thus, the lethal injection is not administered by competent medical personnel.

4. Competent physicians are precluded from administering the drugs sodium thiopental,

pancuronium bromide, and potassium chloride in lethal injection procedures because these

substances are not approved by the Food and Drug Administration as a safe and effective means for

administering executions in human beings. For example, sodium thiopental is not approved in any

manner for administration on human beings. Rather, federal law restricts injection of sodium
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thiopental to anesthetic uses on dogs and cats only "by or on the order of a licensed veterinarian."

See 21 C.F.R. Sections 522.2444a(c)(1), (3), 21 C.F.R. Sections 522.2444b(c)(1), (3). The

Department of Corrections' use of these drugs in violation of the Food and Drug Act allows state

prison officials to made unapproved use of drugs distributed in interstate commerce. Competent

medical personnel are thus prevented from participating in lethal injection procedures and ensuring

that Nevada's lethal injection procedures comply with constitutional prohibitions on cruel and

unusual punishments.

5. Lethal injection conducted by untrained personnel using the three drugs specified by

Nevada's protocol creates an unnecessary risk of undue pain and suffering because Nevada's

procedures for inducing and maintaining anesthesia fall below the medical standard of care for the

use of anesthesia prior to conducting painful procedures. See Ex. 203 at 114-15, 18. The

humaneness of execution by lethal injection is dependent upon the proper administration of the

anesthetic agent, sodium thiopental. In the surgical arena, general anesthesia can be administered

only by physicians trained in anesthesiology or nurses who have completed the necessary training

to be Certified Registered Nurse Anesthetists (CRNAs). a at 1 23. Nevada's execution manual

does not specify what, if any, training in anesthesiology the person(s) administering the lethal

injection must have. If the untrained executioner fails to successfully deliver a quantity of sodium

thiopental sufficient to achieve adequate anesthetic depth, the inmate will feel the excruciating pain

of the subsequent injections of pancuronium bromide and potassium chloride. Id. at 9E 17; Leonidas

G. Koniaris et al., Inadequate anaesthesia in lethal injection for execution, The Lancet, Vol 365,

April 16, 2005, at 1412-14, See Ex. 205. According to Dr. Mark Heath, a board-certified

anaesthesiologist who has reviewed NDOC' s redacted Execution Manual,

[ilf an inmate does not receive the full dose of sodium thiopental because of errors
or problems in administering the drug, the inmate might not be rendered unconscious
and unable to feel pain, or alternatively might, because of the short-acting nature of
sodium thiopental, regain consciousness during the execution.

lee Ex. 206. Moreover, according to Dr. Heath,

ilf sodium thiopental is not properly administered in a dose sufficient to cause the
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3

toss of consciousness for the duration of the execution procedure, then it is , my
opinion held to a reasonable degree of medical certainty that the use of pancuroruum
places the condemned inmate at risk for consciously experiencing paralysis,
suffocation and the excruciating pain of the intravenous injection of high dose
potassium chloride.

4 Id.

6.	 Nevada's lethal injection procedure is vulnerable to many potential errors in

6 administration that would result in a failure to administer a quantity of sodium thiopental sufficient

7 to induce the necessary anesthetic depth. The risk of error is compounded by Nevada's use of

inadequately trained personnelll , at 9121-22. The potential errors include: errors in preparing the

9 sodium thiopental solution (because sodium thiopental has a relatively short shelf-life in liquid.

10 form, it is distributed as a powder and must be mixed into a liquid, solution prior to the execution,

11 IL at 19), errors in labeling the syringes, errors in selecting the syringes during the execution,

12 errors in correctly injecting the drugs into the IV, teaks in the W line, incorrect insertion of the

13 catheter, migration of the catheter, perforation, rupture, or leakage of the vein, excessive pressure

14 on the syringe plunger, errors in securing the catheter, and failure to properly flush the fV line

15 between drugs. Id. at 22.

16	 7.	 Nevada's lethal injection protocol further falls below the standard of care for

17 administering anesthesia because it prevents any type of effective monitoring of the inm.ate's

18 condition or whether he is anesthetized or unconscious. .11. at 26. In Nevada, during the injection

19 of the three drugs, the executioner is in a room separate from the inmate and has no visual

20 surveillance of the inmate.

21	 Accepted medical practice dictates that trained personnel monitor the IV lines and
the flow of anesthesia into the veins through visual and tactile observation and

22	 examination. The lack of any qualified personnel present in the chamber during the
execution thwarts the execution personnel from taking the standard and necessary

23	 measures to reasonably ensure that the sodium thiopental is properly flowing in to the
inmate and that he is properly anesthetized prior to the administration of the

24	 pancuronium and potassium

25 Id. at 126. The American Society of Anesthesiologists requires that qivalified anesthesia personnel

26 . . be present in the room throughout the conduct of all general anesthetics" due to the "rapid.
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changes in patient status during anesthesia." 11 at Attachment I) [American Society of

2 Anesthesiologists, Standards for Basic Anesthetic Monitoringb

3	 8.	 Nevada's lethal injection protocol fails to account for the foreseeable

4 I circumstance that the executioner(s) will be unable to obtain intravenous access by a needle piercing

the skin and entering a superficial vein suitable for the reliable delivery of drugs. See Ex. 206 at

6 33. Inability to access a suitable vein is often associated with past intravenous drug use by the

7 inmate. However, medical conditions such as diabetes or obesity, individual characteristics such as

heavily pigmented skin or muscularity, and the nervousness caused by impending death can impede

9 peripheral IV access. See 	 I	 D1-.	 the Tr bin

10 paradox Behind St. te Uses of Electrocution and Lethal Injection and What it Says About Us, 63

11 Ohio St. L.J. 63, 109-10 (2002). Typically, when the executioner is unable to find a suitable vein,

12 the executioner resorts to a "cut down," a surgical procedure used to gain access to a functioning

13 vein. When performed by a non-physician, the risks are great. When deep incisions are made there

14 is a risk of rupturing large blood vessels causing a hemorrhage, and if the procedure is performed

15 on the necic, there is a risk of cardiac dysrhythmia (irregular electrical activity in the heart) and

16 pneumothorax (which induces the sensation of suffocation). In addition, a cut-down causes severe

17 physical pain and obvious emotional stress. This procedure should take place only in a hospital or

18 other appropriate medical setting and should be performed only by a qualified physician with

19 specialized training in that area. See Ex. 204 (Arnicus Brief of Drs. Dill, Cogan, Kalkut,

20 Mobley, and Wintemitz on Writ of Certiorari to the United States Supreme Court, Nelson v,

21 Campbell, No. 03-(i821, dated Feb. 4, 2004). Nevada's execution manual recognizes that a "sterile

22 cut-down tray" may be required equipment "if necessary," see Ex. 206 at 7, but does not specify who

23 determines when a cut down is necessary, how that determination is made, or the training or

24 qualifications of the personnel who would perform such a cut down.

25	 9.	 If the inmate is not adequately anesthetized by the successful administration of

26 sodium thiopental, he will suffer the pain of the remaining two injections. The choice of "potassium
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chloride to cause cardiac arrest needlessly increases the risk that a prisoner will experience

excruciating pain prior to execution" because the "lilt-Ma y enous injection of concentrated potassium

chloride solution causes excruciating pain." age. Ex. 206 WA 12_ The inmate would be consciously

4 aware and feel the pain of the potassium-induced fatal heart attack. Id.

5	 10.	 Pancuronium bromide, the second drug in the lethal injection process, is a paralytic

6 agent that paralyzes all voluntary muscles. This includes paralysis of the diaphragm and other

7 respiratory muscles, which causes the inmate to cease breathing. Pancuronium "does not affect 

8	 t	 at I 37 (emphasis

9 added). If the inmate is not adequately anesthetized prior to the pancuroniurn injection, the

10 parwuronium will cause the inmate to consciously experience a "torturous suffocation" lasting "at

11 least several minutes." Id. ati39-40.

12	 11.	 Parictnoniurn is "unnecessary" and "serves no legitimate purpose" in the execution

13 process because both sodium thiopental and potassium chloride, if properly administered in the doses

14 specified in the execution manual, are adequate to cause death. J at 1 37, 44. Pancuronium

15 "compounds the risk that an inmate may suffer excruciating pain during his execution" because it

16 masks any physical manifestations of pain that an inadequately anesthetized inmate would feel

17 during paneuroniurn-induced suffocation and potassium-induced cardiac arrest. J at 1 37, 42.

18 "Wising barbiturates [such as sodium thiopental) and paralytics [such as pancuronium] to execute

19 human beings poses a serious risk of cruel, protracted death" because "[elven a slight error in dosage

20 or administration can leave a prisoner conscious but paralyzed while dying, a sentient witness of his

21 or her own slow, lingering asphyxiation." Chaney v. Heckler, 718 F.2d 1174, 1191 (D.C. Cir. 1984),

22 reversed on other grounds, 470 U.S. 84 (1985) (citing Royal Commission on Capital on Capital

23 Punishment, 1949-1953 Report (1953)). By paralyzing the inmate and preventing physical

24 manifestations of pain, pancuronium places a "chemical veil" on the lethal injection process that

25 precludes observers from knowing whether the prisoner is experiencing great pain. 5.§_c Ex. 206 at

26 rl[ 44; Adam Liptak, "Critics Say Execution Drug May Hide Suffering," N.Y. Times (October 7,
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2003). §,ge Ex. 207.

2	 12.	 Nevada's lethal injection protocol falls below the standard of care for euthanizing

3 1 animals. The American Veterinary Medical Association (AVIVIA) allows euthanasia by potassium

4 chloride, but mandates that animals be under a surgical plane of anesthesia prior to the

5 administration of potassium. See Ex. 206. Attachment B [American Veterinary Medical

6 Association, 2000 Report of the American Veterinary Medical Association Panel on Euthanasia] at

7 680-81. "It is of utmost importance that personnel performing this technique are trained and

8 knowledgeable in anesthetic techniques, and are competent in assessing anesthetic depth appropriate

9 I for administration of potassium chloride intravenously." .11. at 681. "A combination of pentobarbital

10 [a barbiturate similar to, but longer acting than, sodium thiopental] with a neuromuscular blocking

11 agent is not an acceptable euthanasia agent." Id. at 680. Nevada is one of at least 30 states that

12 prohibit the use of neuromuscular blocking agents in euthanizing animals, either expressly or by

13 mandating the use of a specific euthanasia agent such as pentobarbital. _S_Le Ala. Code § 34-29-131;

14 Alaska Stat. § 08.02.050; Ariz. Rev. Star, Ann. § 11-1021; Cal. Bus, & Prof. Code § 4827; Colo.

15 Rev, Stat. § 18-9-201; Conn. Gen. Stat. § 22-344a; Del. Code Ann. tit. 3, § 8001; Fla. Stat. §

16 828.058; Ga. Code Ann. § 4-11-5. 1; 510111. Comp. Stat. 70/2.09; Kan. Stat. Ann. § 47-1718(a); La.

17 Rev, Stat. Ann, § 3:2465; Me. Rev. Stat. Ann. tit. 17, § 1044; Md. Code Ann., Crim. Law, § 10-611;

18 Mass. Gen. Laws ch. 140, § 151A; Mich. Comp. laws § 333.7333; Mo. Rev. Stat. § 578.005(7); Neb.

19 Rev. Stat. § 54-2503; Nev. Rev, Stat. Ann. § 638.005; NJ. Stat. Ann. § 4:22-19.3; N.Y. Agric. &

20 Mkt& Law § 374; Ohio Rev. Code Ann. § 4729.532; Okla. Stat. tit. 4, § 501; Ore. Rev. Stat. §

21 686.040(6); R.I. Gen. Laws § 4-1-34; S.C. Code Ann. § 47-3-420; Tenn. Code Ann. § 44-17-303;

22 Tex. Health & Safety Code Ann. § 821.052(a); W. Va. Code § 30-10A-8; Wyo. Stat. Arm. § 33-30-

23 216. Nevada's lethal injection statute would violate state law if applied to a dog. The consistent

24 I trend in professional norms and statutory regulation of animal euthanasia, places the method

25 J currently practiced by Nevada is outside the bounds of evolving standards of decency.

26 1	 13.	 There have been numerous documented cases of botched lethal injection executions
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that have produced prolonged and unnecessary pain, including:

Charles Brooks, Jr. (December 7, 1982, Texas): The executioner had a difficult time

finding a suitable vein. The injection took seven minutes to kill. Witnesses stated that Brooks

"had not died easily." Ste Deborah W. Demo, Getting to Death; Are Executions 

Unconstitutional?, 82 Iowa L. Rev. 319, 428-29 (1997) ("Denno-1" ); Deborah W. Denno,

When Le slat Dele Death. the roublin • Paradox elf d State Uses o

Electrocution and Lethal Injection and What it Says About Us. 63 Ohio St. Li. 63, 139

(2002) ("Denno-2" ).

James Autry (March 14, 1984, Texas): Autry took ten minutes to die, complaining of pain

throughout. Officials suggested that faulty equipment or inexperienced personnel were to

blame. See Denno-1 at 429; Dermo-2 at 139.

Thomas Barefoot (October 30, 1984, Texas): A witness stated that after emitting a "texrible

gasp," Barefoot's heart was still beating after the prison medical examiner had declared him

dead. 50, Denno-1 at 430; Denno-2 at 139.

Stephen Morin (March 13, 1985, Texas): It took almost 45 minutes for technicians to find

a suitable vein, while they punctured him repeatedly, and another eleven minutes for him to

die. See Denno4 at 430; Denno-2 at 139; Michael L. Radelet, Post-Furman Botched

Executions, Death Penalty Information Center, available at http://www.deathpenaltyinfo.org

("Radel et").

Randy Woolls (August 20, 1986, Texas): Woolls had to assist execution technicians in

finding an adequate vein for insertion. He died seventeen minutes after technicians inserted

the needle. See Denno-1 at 431; Denno-2 at 139; Radelet; "Killer Lends A Hand to Find A

Vein for Execution," L.A. Times, Aug. 20, 1986, at 2.

Elliot Johnson (June 24, 1987, Texas): Johnson's execution was plagued by repetitive

needle punctures and took executioners thirty-five minutes to find a vein. See Denno-1 at

431; Denno-2 at 139; Radelet; "Addict Is Executed in Texas For Slaying of 2 in Robbery,"
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N.Y. Times, June 25, 1987, at A24.

Raymond Landry (December 13, 1988, Texas): Executioners "repeatedly probed" his veins

with syringes for forty minutes. Then, two minutes after the injection process began, the

4	 syringe came out of Landry's vein, "spewing deadly chemicals toward startled witnesses,"

5	 A plastic curtain was pulled so that witnesses could not see the execution team reinsert the

6	 catheter into Landry's vein. "After 14 minutes, and after witnesses heard the sound of doors

opening and closing, murmurs and at least one groan, the curtain was opened and Landry

8	 appeared motionless and unconscious." Landry was pronounced dead twenty-four minutes

9	 after the drugs were initially injected. ;See Denno-1 at 431-32; Denno-2 at 139; Radelet.

0	 Stephen McCoy (May 24, 1989, Texas): In a violent reaction to the drugs, McCoy "choked

1	 and heaved" during his execution. A reporter witnessing the scene fainted. See Denno-1 at

12	 432; Denno-2 at 139; Radelet,

13	 George Mercer (January 6, 1990, Missouri): A medical doctor was required to perform a

14 1	 surgical "cutdown" procedure on Mercer's groin. See Denno-1 at 432; Denno-2 at 139.

15	 George Gilmore (August 31, 1990, Missouri): Force was used to stick the needle into

16	 Gilmore's arm. See Denno-1 at 433; Dermo-2 at 139.

17	 Charles Coleman (September 10, 1990, Oklahoma): Technicians had difficulty finding a

18	 vein, delaying the execution for ten minutes. Ste Derma- I at 433; Dermo-2 at 139.

19	 Charles Walker (September 12, 1990, Illinois): There was a kink in the IV line, and the

20	 needle was inserted improperly so that the chemicals flowed toward his fingertips instead of

21	 his heart. As a result, Walker's execution took eleven minutes rather than the three or four

22	 contemplated by the State's protocols, and the sedative chemical may have worn off too

23	 quickly, causing excruciating pain. When these problems arose, prison officials closed the

24	 blinds so that witnesses could not observe the process. See Denno-1 at 433- 34; Denno-2 at

25	 139; Radelet; Niles Group Questions Execution Procedure, United Press International, Nov,

26	 8,1992 (Lexis/Nexis file).
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Maurice Byrd (August 23, 1991, Missouri): The machine used to inject the lethal dosage

malfunctioned, 5.gg Denno-1 at 434; Denno-2 at 140.

Rickey Rector (January 24, 1992, Arkansas): It took almost an hour for a team of eight to

4	 find a suitable vein. Witnesses were separated from the injection team by a curtain, but could

5	 hear repeated, loud moans from Rector. See Denno-1 at 434-35; Denno-2 at 140; Radelet;

6	 Joe Farmer, "Rector's Time Came, Painfully Late," Arkansas Democrat Gazette, Jan. 26,

7	 1992, at 113; Marshall Frady, "Death in Arkansas," The New Yorker, Feb. 22, 1993, at 105.

8	 Robyn Parks (March 10, 1992, Oklahoma): Parks violently gagged, jerked, spasmal and

9	 bucked in his chair after the drugs were administered. A news reporter witness said his death

looked "painful and inhumane." See Denno-I at 435; Denno-2 at 140; Radelet.

Billy White (April 23, 1992, Texas): White's death required forty- seven minutes because

12	 executioners had difficulty finding a vein that was not severely damaged from years of heroin

13	 abuse. See Denno-1 at 435-36; Denno-2 at 140; Radelet.

14	 Justin May (May 7, 1992, Texas); May groaned, gasped and reared against his restraints

15	 during his nine-minute death. See Denno- I at 436; Denno-2 at 140; Radelet; Robert

16 1	 Wernsman, "Convicted Killer May Dies," Item (Huntsville, Tex.), May 7, 1992, at 1;

17	 Michael Graczyk, "Convicted Killer Gets Lethal Injection," Herald (Denison, Tex.), May 8,

18	 1992.

19	 John Gacy (May 10, 1994, Illinois): The lethal injection chemicals solidified, blocking the

20	 IV tube. The blinds were closed for ten minutes, preventing witnesses from watching, while

21	 the execution team replaced the tubing. See Denno-1 at 435; Denno-2 at 140; Radelet; Scott

22	 Fornek & Alex Rodriguez, "Gacy Lawyers Blast Method: Lethal Injections Under Fire After

23	 Equipment Malfunction," Chicago Sun-times, May 11, 1994, at 5; Rich Chapman,

24	 "Witnesses Describe Killer's 'Macabre' Final Few Minutes," Chicago Sun-times, May

25	 11,1994, at 5; Rob Karwath & Susan Kuczka, "Gacy Execution Delay Blamed on Clogged

26	 IV Tube," Chicago Trib., May 11, 1994, at 1 (Metro Lake Section).
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Emmin Foster (May 3, 1995, Missouri): Seven minutes after the lethal chemicals began to

flow into Foster's arm, the execution was halted when the chemicals stopped circulating.

3	 With Foster gasping and convulsing, blinds were drawn so witnesses could not view the

4	 scene. Death was pronounced thirty minutes after the execution began, and three minutes

later the blinds were reopened so the witnesses could view the corpse. According to the

6	 coroner, the problem was caused by the tightness of the leather straps that bound Foster to

7	 the execution gurney. Foster did not die until several minutes after a prison worker finally

loosened the straps. SQ.e Denno-1 at 437; Denno-2 at 140; Radelet; "Witnesses to a Botched

9	 Execution," St, Louis Post- Dispatch, May 8, 1995. at 6B; Tim O'Neil, ''Too-Tight Strap

10	 Hampered Execution," St. Louis Post-dispatch, May 5,1995, at Bl; Jim Slater, "Execution

11	 Procedure Questioned," Kansas City Star, May 4, 1995, at C8.

12	 Ronald Allridge (June 8, 1995, Texas): Allridge's execution was conducted with only one

13	 needle, rather than the two required by the protocol, because a suitable vein could not be

14 J	 found in his left artn.. See, Denno-1 at 437; Denno- 2 at 140,

15	 Richard Townes (January 23, 1996, Virginia): It took twenty-two minutes for medical

16	 personnel to find a vein. After repeated unsuccessful attempts to insert the needle through

17	 the arms, the needle was finally inserted through the top of Townes' right foot, aes Denno-1

18	 at 437; Detuto-2 at 140; Radelet.

19	 Tommie Smith (July 18, 1996, Indiana): It took one hour and nine minutes for Smith to be

20	 pronounced dead after the execution team began sticking needles into his body. For sixteen

21	 minutes, the team failed to find adequate veins, and then a physician was called. Smith was

22	 given a local anesthetic and the physician twice attempted to insert the tube in Smith's neck.

23	 When that failed, an angio-catheter was inserted in Smith's foot. Only then were witnesses

24	 permitted to view the process. The lethal drugs were finally injected into Smith 49 minutes

25 F	 after the fast attempts, and it took another 20 minutes before death was pronounced. les,

26	 Denno-1 at 438; Denno-2 at 140; Radelet.
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Luis Mata (August 22, 1996, Arizona): Mata remained strapped to a gurney with the needle

in his arm for one hour and ten minutes while his attorneys argued his case. When injected,

his head jerked, his face contorted, and his chest and stomach sharply heaved. Lee Denno-1

4	 at 438; Denno-2 at 140.

5	 Scott Carpenter (May 8, 1997, Oklahoma): Carpenter gasped, made guttural sounds, and

6	 shook for three minutes following the injection. He was pronounced dead eight minutes later.

7	 See Denno-2 at 140; Radelet; Michael Overall & Michael Smith, "22-Year-Old Killer Gets

Early Execution," Tulsa World, May 8, 1997, at Al.

Michael Elkins (June 13, 1997, South Carolina): Liver and spleen problems had caused

Elkins's body to swell, requiring executioners to search almost an hour— and seek assistance

from Elkins — to find a suitable vein. Denno-2 at 140; Radelet; "Killer Helps Officials

Find A Vein At His Execution," Chattanooga Free Press, June 13, 1997, at A7.

Joseph Cannon (April 23, 1998, Texas): It took two attempts to complete the execution.

Cannon's vein collapsed and the needle popped out after the first injection. He then made a

15	 second final statement and was injected a second time behind a closed curtain. 	 Denno-2

16	 at 141; Radelet; "1St Try Fails to Execute Texas Death Row Inmate," Orlando Sent., Apr. 23,

17	 1998, at A16; Michael Graczyk, "Texas Executes Man Who Killed San Antonio Attorney

at Age 17," Austin American-statesman, Apr. 23, 1998, at B5.

19	 Genaro Camacho (August 26, 1998, Texas): Carnacho's execution was delayed

20	 approximately two hours when executioners could not find a suitable veins in his arms. Let

21	 Denno-2 at 141; Radelet

Roderick Abeyta (October 5, 1998, Nevada): The execution team took twenty- five minutes

23	 to find a vein suitable for the lethal injection. 	 Denno-2 at 141; Radelet; Sean Whaley,

24 1	 "Nevada Executes Killer," Las Vegas Review-Journal, Oct. 5, 1998, at 1A.

25	 Christina Riggs (May 3, 2000. Arkansas): The execution was delayed for 18 minutes when

26 1	 prison staff could not find a vein. Radelet.
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Bennie Denips (June 8, 2000, Florida); It took the execution team thirty- three (33) minutes

to find suitable veins for the execution, "They butchered me back there," said. Demps in his

3	 final statement. "I was in a lot of pain. They cut me in the min; they cut me in the leg. I was

4 1	 bleeding profusely. This is not an execution, it is murder." The executioners had no unusual

5	 problems finding one vein, but because the Florida protocol requires a second alternate

6	 intravenous drip, they continued to work to insert another needle, finally abandoning the

7	 effort after their prolonged failures. See Denno-2 at 141; Radelet; Rick Bragg, "Florida

8	 Inmate Claims Abuse in Execution," N.Y. Times, June 9, 2000, at A14; Phil Long & Steve

9	 Brousquet, "Execution of Slayer Goes Wrong; Delay, Bitter Tirade Precede His Death,"

10	 Miami Herald, June 8, 2000.

11 1	 Bert Hunter (June 28, 2000, Missouri): In a violent reaction to the drugs, Hunter's body

12	 convulsed against his restraints during what one witness called "a violent and agonizing

13	 death." See. Denno-2 at 141; Radelet; David. Scott, "Convicted Killer Who Once Asked to

14 1	 Die is Executed," Associated Press, June 28, 2000.

15	 Claude Jones (December 7, 2000, Texas): His execution was delayed 30 minutes while the

16 j	 execution team struggled to insert an IV. One member of the execution team commented,

17	 —They had to stick him about five times. They finally put it in his leg." Radelet.

18	 Joseph High (November 7, 2001, Georgia): For twenty minutes, technicians tried

19	 unsuccessfully to locate a vein in High's arms. Eventually, they inserted a needle in his chest.

20	 after a doctor cut an incision there, while they inserted the other needle in one of his hands.

21	 High was pronounced dead one hour and nine minutes after the procedure began. See Denno-

22 1	 2 at 141; Radelet.

23	 Sebastian Bridges (April 21, 2001, Nevada): Mr. Bridges spent between twenty and twenty-

24 1	 five minutes on the execution bed, with the intravenous line inserted, continuously agitated,

25	 asserting his innocence, the injustice of executing him, and the injustice of requiring him to

26	 sign a habeas corpus petition, and to suffer prolonged delay, in order to have the
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unconstitutionality of his conviction recognized by the court system. He remained agitated

after the execution process began, so the sedative drugs appeared not to take effect and he

died while apparently still conscious and shouting about the injustice of his execution.

Joeseph L. Clark (May 2, 2006, Ohio): It initially took executioners 22 minutes to find a

suitable vein in Mr. Clark's left arm for insertion of the catheter. As the injection began, the

vein collapsed. After an additional 30 minutes, the execution team succeeded in placing a

catheter in Mr. Clark's right arm. However, the team again tried to inject the drugs into the

left arm, where the vein had already collapsed. These difficulties prompted Mr. Clark to sit

up, tell the executioners that "It don't work," and to ask "Can you just give me something

by mouth to end this?" Mr. Clark was finally pronounced dead 90 minutes after the execution

began. Radelet; Andrew Walsh-Huggins, "IV fiasco Led Killer to Ask for Plan B," AP (May

12, 2006).

13	 14.	 Nevada's execution protocol is similar to the lethal injection protocol

14 employed in California prior to the recent litigation in MoralqV. Ilickm_p, 415 F. Supp. 2d 1037

15 (Ni.). Cal. February 14, 2006), aff d, 438 F.3d 926 (9th Cir. 2006), cert. denied, 	 U.S.	 126

16 S.Ct. 1314 (2006). ate Ex. 206 at 7. The use of sodium thiopental, pancuronium bromide, and

17 potassium chloride without the protections imposed in Morales to ensure adequate administration

18 of anesthesia poses an unreasonable risk of inflicting unnecessary suffering.

19	 15.	 This Court must prevent the infliction of unnecessary suffering in Mr. Rippo's

20 execution by vacating the sentence or by requiring the execution to be conducted under conditions

21 that eliminate the unnecessary risk of infliction of pain.

22	 A.	 Ineffective Assistance and Preservation 

23	 1.	 The refusal of the NDOC to release information on the process of execution prevented

24 j Mr. Rippo from raising this issue in previous proceedings. See, e4., Banks v. Dretke, 540 U.S.

25 668,695-698 (2004). Moreover, the scientific evidence showing that the chemicals used in the

26 execution process are likely to cause unnecessary pain was not published until last year. 5_es Ex. 10
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(Leonidas G. Koniaris et al., Inadequate anaesthesia in lethal jection for execution, The Lancet,

2 Vol. 365, April 16, 2005, at 1412-14). That this issue is a serious and potentially meritorious one is

3 shown by the fact that the United States Supreme Court is currently addressing a case in which it has

4 entered a stay of execution to determine how challenges to lethal injection can be made. Hill v.

5 McDonough, No. 05-8794 (argued April 26, 2006).

6	 2.	 In the alternative, trial counsel was ineffective under the Sixth Amendment to the

7 United States Constitution for failing to object to and/or properly litigate and argue the claims, issues

and errors raised herein. Relief is therefore appropriate under the Fifth, Sixth, Eighth and Fourteenth

9 Amendments.

10	 3.	 In addition, direct appeal counsel was ineffective under the Sixth Amendment to the

11 United States Constitution for failing to object to and/or properly litigate and argue these claims,

12 issues and errors. Relief is therefore appropriate under the Fifth, Sixth, Eighth and Fourteenth

13 1 Amendments.

4 1	 B.	 Conclusion

5	 1.	 Mr. Rippo's averments demonstrate at least the risk that Nevada's methods and

16 protocols in conducting lethal injections violates the Eighth and Fourteenth Amendments. Similarly,

17 the DOC' s policy of withholding its manual and materials regarding the implementation of the death

8 penalty violate Mr. Rippo's state and federal constitutional rights as defined by the First. Sixth,

9 Eighth and Fourteenth Amendments. For the reasons described above, Mr. Rippo is entitled to relief.
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Mukund Shartha
Attorney for Petitioner

WHEREFORE, Mr. Rippo prays that the Court grant him the relief to which he is entitled

2 in this proceeding and issue a writ of habeas corpus vacating his convictions and death sentence.

Respectfully submitted,

4	 Dated the 15th day of January, 2008.
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24	 STAILKIENTJMEILCASE

25	 The &ate incutrtaten by reference the Statement of Case set 

26 Opening Brief
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APPellint

CASE MO. 38934

THE STATE OF NEV.ADA,

�	 A	 ki	 Ti;	 �	 4,11 511.11
if-AJ ’arta	 )1zo 

11	 eloped

Amelitem Order Deeming Poet-Conviction Relief
ht Judicial Dieb.W. Court, Clark Comity

STAIMMELOMEISSIMi
I. Whether the district court erred in re fusing to dismiss, as peocedurally barred,

a poat-convktion pethica for habeas corpus that raised the same iitailn as a previously

filed petition and that was filed more then eight years alai the statutory deadline for

such pedtions	 .

2. Whether the District Court axed in granting anew penalty phase hearing eleven

years after the ixiginal trial and convictko, up= finding that the State allegedly

suprmsed evidence that was not exculpatory and that wou have been instifficiast

to wattxnt the granting oh new triel had such request been timely made eleven years

ago.
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fi.TAMEN:LOLEACCI

The State incorporates by reference the Statement of Facts set forth in its

Opening BdeE
4	 ARGMEM
5

cr COURT ERRED Wiilial IT_ PARTIALLY

7
GBTEDiUE D
	 girS CAUSE.

ON FOR WRIT OF

a	 In argoining one, the Defended alleges that a eadx, violation occurred that
9 vents the Defendant good cm= to overcame numerous proceinal bars. In addition,

10 the Defendant asserts that the district codes denial of the Defeedant’s first pod-

11 allivictica coarters ruPsit for Luvemigstor fees is good cause to waive the tide bar

12 for the Defendant’s almost three year delay in filing his second postpconvicdott
13 petition.
14	 Despite the fact that this Court and the trtstzict coat on several =MOM have

1$ xcjected rem of the Defendarat’s se arguments, he attempts to argue them before

16 Ibis Court again. The Defindad bases this argument co the district court’s belief that
17	 statement by a co-defendant to a jail house Snitch, which ihanged twelve (12) years

11 after he made it, was material and exculpatory enough to warrant good cause to Flypast;
19 the procedural bars. In addition, the district court held that failure to investigate the
20 that petition vaa ao intpedimemt enema& to the defense which warranted good cause

21 to waive the procedurel bars. The district cimrt made an =aims ruling not based

22 on the facts or the law.

23
24	 Defendant Has Not Deuioutrsted Geed Cause or Actual atm’

to Bypass the Prated	 Bars as the Defendant Use
25	 Demoneliated a Brady

26	 A Defendant’s due process rights are violated when the State withholds

27 evidence, Irrespective of good or bad faith, that is makrial and favorable to the

28 defense. itricklerzazzie, 527 U. S. 263 (1999). There are three components to

tversivzoinciaustwoopuommominasit,
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9

10

. 11

13

14

15

16

17
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21

a Edgy violation: (1) the evidence at issue must be favorable to the accused; (2) the

evidence in question was withheld, intentionally or wiritentionally, by the Site or its

actora; and (3) the evidence was material to a degree that prejudice =acted. a,

The prosecution luta an affirmative duty to disclose evidence that is finforable

to a defendant. Brady.xattalla 373 U. S. 83 (1963). Suppression of evidence

favotable to the accused is itself sufficient to amomt to the denial of due process. Lk

"The prosecutor hes a duty to learn of any favorable evidence known to the others

acting on the goverrenent’s behalf* X** v ligildgkx 514 U. S. 419,433-434 (1999)

However, it is up to the poses:mites discretion to determine whether the evidence

in quesdcatis maosial and should be disclosed. Laxy,Skiirs 116 Nev. 118.5, 14 Pid

256, 1262 (2000).

Evidence is considered to be material when there las reasonable ixobability that

result would be different if the evidence had been &closed. 141, A rearnnahie

bability exists where the pethicnee has shiown that the nondisclosure undermines

the confidence in the Memo afthe jj UnileiLilalcazasidga 473 U. S. 667,676

(1985). In determining whether a piece of evidence is considered to be favorable arid

nunerial, the Court looks at the =Wing evidentiary noted and determin. os lithe in3PaCt

adult evidence is so greet that there is a reasonable probohnity /het the outcome of the

trial would have been different had the evidence been disclosed. Us& 514 U. S. at

In deterniuing whether the State adequately disckeed exculpatory evidence to

the defense, the Nevada Supreme Court must consider both factual and legal

eirannateeeea hilezzeavafirdenatatitedsra, 11614er. 48, 993 P.24 25 (2000).

Thad= the Court’s review of Brady ISOUVI IS de IIIIVO and not through the clearly

’erroneous standard. 14. See (Cross-Appenant’s Opening Met hereinafter "CAM,"

5).

Irt Mazzanz.Ngtien, the dPfrinflant yvas couvicted of first degree murder and

had filed successive habeas petitions for relief. The Court determined that Merman

3	 LiabilitailMECCNICILVAANIMA14111111DINEZ
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had good cause to overcome procedural bass when it was determined that a itady

violaticat had occurred and material evidence was not goperly released to the defense

Police reports detailing specific informed= about other suspects crested a reasonable

prohabilky that the outcome of the trial would have been different Those reports

indicated that the victim \vas involved in drug dealings and that the people involved

in killing the viCtire were involved with drug. In addition, it outlined inforroadon that

mad. it a neer ireposaibilay that the defendant killed the victim. The Ms= Court
deteanka’ ed that the evidence in questio’ n was so favorable Ind 30 material that it no
longer had faith in the maces of the trial. 116 Nev. 48,993 P.215 (2ow).

1.

Rickard Perkins Statement to Investigators fa Not
Favorable or Material to the Decades&

The Defendant claims that a Burly violation occo=ed during his =dwelt*
hearing what the State did not disclose a statement that was made, to investigators
regarding an alleged admisaion by the Defendantas co.clsfeetlaut. The Defendant

Etrgurs the Perkins’ statement to investigators was material slat exculpatory evidence

that should Lave been disclosed to the dame.Tee Defertdrees argument leaks mat
dusre was not a Boat violation as the stardust in question wee not matedal and not
favorable to be dickey,.

On October 3, 1988, Me= days hem Dereadases

Richard Perkins made a shammed to Detective’ Leavitt.regnaliq the murder at the Stop

N Go. Perkins stated that Joe Beeson informed him that the Defendamt shot and killed

the victim, Michelle ivkiere, and that Beeson was =moss’ to HU the other guy bat did
not have the nerve. (Appellant’s Apperviix, hereinafter ’AA,* 12)

The Defendant argues that Perkins’ statement, if revealed to the defense at the

time of the penalty phase, would have had a reasonable probability of changing the

autos= of the penalty phase The district court wed when it ruled that the Perkins

statement was ccmaiderad a BatilX violation-
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This Court mast determine the factual and legal basis for the district court’

2 ruling as described in Az= 116 Nev. 43, 993 P2d 25. There ate =wrens aspects

3 for this Court to analyze in determining that Perkins’ statement would not have changed
4 the outcome of the trial. Fast, the only statisment in question is the statement that

5 Patine made at the time of the =wing hexing, not the testimony he gave twelve

6 (12) years latec. Ulm 514 U. S. at 439. Secwil, the Court aunt weigh the credibility

7 of Richard Perkins and the believability that his statament was truthfW. and accurate.
It (AA, 35). Third. the Court must consider the overwhelming evidence that was
9 presented wins’ t the Defendant at the penalty hearing. Fourth. this Court already

to determined the defense preeented an effective and well planned defense with

11 mitigating evidence, despite the overwhelming evidence against the Defendant.
Finally, Perkins’ statement itseg auppotted the prosecution’s theory of the case, that

13 the Defendant murdered Ms. Moore by ruing a high alter weapon at close range
14 through her head.
15	 Daring the evidentiary hearing to deemin g if theta had been a Btady violation,

16 Richard Perkins tastiMed BS to what he allegedly said .024 Detective Leavitt and
17 pros:outing Worm, Mel Manion. During his testimany, Perkins recanted everything
ta that he told the detectives twelve (12) yo gis earlier and anted the complete opposite.

19 Then he was presented with a signed transcription of his taped conversation with the
20 detectives, Perkins stated that it was not accurate. He stated that aithougli he did sign

21 the transcript at the time, he did not verify it when he signed it. (AA, 48).

22 Innuediamly after Perkins testified, Detective Leavitt tweed as to the contents of the

23 transcript and his conversation with Partials. (Respondent’s Appendix,’ hereinafter

24 ’RA," 3659). Detective Leavitt confurned the accuracy of the statement. Despite the

25 fact that Richard Perkins has been convicted of fraudulent crimes on 1111/11M131113

26 occasions and the fact. that Jae Beeson is row deceased, the &strict court determined

27 that Richard Perkins, twelve (12) years lam, was more believable than a detective, a

2.8

saiikkatittematintisksmarmaimearr,
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welkespected prosecutor, and a siva transcript of his own taped statement, (RA,
3949).

3	 Ile only statematt in question before this court is the Petkins etabiment that the
4	 tate had in its posseasil:m at the drat of the paudty hearing. ’ Any teetimony
5 statement that was made during the evidentiary bearing dew not bear any weight

tawaida the matedatlity of the original stetecumt. A Body violation consist of the

7 State withholding oviduct: that it had at the time tithe penalty hearing. K.4es� 514 U.
S. at 439. The bet that MOD’ a changed his statement during the evidentiary heating

9 u irrelevant in the question at issue which is: did the State withhold favorable material
10 evidence that if given to the defense would create a reasonable probability that the
11 outcome of die-penalty phase would have been different.
12	 Perkins’ taped statement included that Joe Beeson told ?akin, that Beeson and
13 the Defendant west to the Stop N Go with the intent to rob the place and UR any
14 Witpre301. (AA, 12). Beason also stated to ?ins that It was the Defendant who ahot
IS and killed lefichelle Moore and that Beeson loat his nerve to kill the "other guy." (AA,
16 12; AA, 14 Bancesindiceted to Perkins that the Defendant was tryhig to peg the

17 crime on him in order to seethe DeSindant acquitted. (AA: 14).
18	 This few page statement was not favorable to the defense and was not material

19 to the penalty hearing. Therefore, this statement does not create a reasonable

20 probability that the oumame of the penalty hearing would be different.

21
2.

6	 tymusamtaionimmommexammegrramb

22
Chided& Teadmetty Wes Declared to Be

23	 Admitted the Nevada Supreme Court.
24	 nue Defended attempts to re-argue Jefftey Chidesta’s testimony as being false

25 testimony that shoukl not have ban admitted. (CA0B, 11). hi his direct appeal, the

26 Defendant attempted to . ague the exact tame awned, however the Nevada Supremo

27 Court denied the claim, stating that. it was not prejudicial to the defense. The defame

28 now attempts to hide the arviment within an accusad.on that the State committal a
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Brady violation, by withholding information regarding Chideater’s involvemout with

Utah Police. The defense argues that Chidestees testimony was not vohnnary and that

he was a bias wham This is a specious claim that should be &oilseed based on die

4 law of the CZ= NRS 34.210(1Xh).

5	 ’the laW of a first appall is the law of the case on all subsequent sppeals in
6 which floe are substantially the ame." pepransmaim 106 Nev. 240, 244 301 PI id

1322, 1389(1990); ’clang Fall v. $tem 91 Nev. 314, 315, 535 P.24 797 (1975); see

aka DEssgaujigia, 108 ’Nev. 112,113, 825 Pid 593, 593(1992). In Wigwag, the

9 defamdautt was convicted of first degree murder and had bee@ sentenced to death.

10Eigianga 106 Nev. at 241, 801 P.2r1 at 1389. On an appeal from a petition foe poet-

11 couviotienre1le4 the defendant challenged the legality of his death penalty on the basis

12 that four of the ,ix aggravating drallafitanCeLl were inapplicable as a matter of law,-oz

13 that they were not proved as a matter of hot. 14. This issue, however, had been

14 decided on the direct appeal. Il. The Court stated that the ruling on the direct appeal

1$ was now the law of the Ca" therefore, it would not be disbzbed. L urthannore,
16 Itlhe doctrine of the law of the ease earmot be avoided by a more detailed and

ri Precis* focused leiramant." EttlistamiStata, 110Nev. 5154, 557-53, 875 P.24 361,

15 363 (1994
19	 In AO= v. Slam 106 Nev. 135, 727 P.24 797 (1990), (Bennett 1) this Court

20 oddness= the exact argument now presented- "Any inconsistencies in Wester’s
21 testimony, however, were brought out during crow-examination." BorkstJ, 106 Nev.

22 At 139, 787 P.2d at 799. Although the Dettkeidant tries to conceal this repetilive
23 argument within his litatix claim, this Coate has already decided the issue. This Court

24 found that Minter’s testimony did not prejudice the Defendant’s substantive rights

25 at trial. Id, The Defendant’s argument should hi denial 113 it has already been

26 addressed by this court, and the Defendant should not be given another bite of the

27 /ixPle-
2/1

VAMIZIONNICOMICSOOMINIMAIMODieftabe
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B.

The Dafandant’s Poet
linotit Mtn Does
Actual rrqadice as it Is
the Defense.

Conaset’s Failure to
dify as Good Cause and
Impedim’ ent External to

4

3

6

a

9

10

11

12

13

14

1$

16

17

12

19

20

21

22

23

24

25

26

27

22

The district court erred when it panted the Defeatism’s second petition based
=the Defendant’s claim that his first post-conviction counsel was not granted fees for

an involdgater. The Defendant contends that if his fins poatoonviction cotmsal had

been granted ften fee an investigator, the Def2ndant would not have waited almost
three years to Se his mond post-convicticte petit= The Defendant believes that if
he is able to have this Court review the same issues again. somehow he would no
longer be Ewing death or be guilty of first degree murder. This allegation is meridees.

The Niriada Supreme Court has held that man of counsel are insufficimat to

constitute good cause as a matter of law. Good cause is defined as a nan impediment

external to the debase which evented [the petitioner] from complying with the state
procedural rules.* flumgmaiudeo, 113 Nev. 293, 295, 934 P.24247.252 (1994
Such impediments do not include the lack of comet in preparing a petition or even
the faihne of trial counsel to forward a copy of the file to ti petitioner. Sas Ebstgsm.

Etzsactimatilaikominuntatitiggsm. 104 Nev. 656, 660, 764 P-24 1303 (1988);
Hogdzilone, 111 Nev. 335, 890 P.2d 797 (1995).

Tbe dimict court initially denied the Defendant’s feat post-conviction counsel’s
claim far investigator fees due to ibm fact that counsel had waited three (3) years to

bring the claim beau the court The district. court’s reasoning for denying the claim

was that the petition for writ ofhabeas caws was time hoaxed, was a successive claim,

and hexed by law of the case. However, upon appeal the Nevada Supreme Court
graciously waived the procedural bars and reached the merits of the initial post-

conviction petition. By addressing the merits of the Defendant’s riOnut, the Court

believed they woultiremedy the Defendant’s first post-oortviclion couuser 3 delay. The

kimillja111,00011EIXPORIDPWW10111111111114WIND
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Court then reviewed the merits and desaied all of them imAi affirmed the Defendant’s

The Defendant’s first post-conviction COWMAN faihre to investigate in 1990

4 through 1995 is not an. "impamtnt external the defense to wawa a finding of good

cause for the Defendant’s failure to file a timely second post-convicdon petition.
6 1..432adal,Sidie, 110 NeY. 349,934 P14 247 (1997). After the Nevada Swamis Court
7 reviewed the substantive merits of the Dekaiant°3 feet post-conviction claim, the

8 Defendant then waited an addidonal two and a half (2.5) years to file another petition
9 fix poeteconviction relief. (RA, 2199). Remitdttr from the Delleadimes second appeal

10 was filed on January 111 1996, the Defendant’s petition was filed on July 7, 1998.
11 (RA, 2199). The Defendant is now try* to argue hefote this Court the the additimsai
12 two and a half (23) year delay WU due to the Defendant’s first post-conviction
13 counsel’s delay between. 1990 and 1995. This dim is specials and should be rejected.

The Defendant cannot claim that denial of money to investigate the at post.

15 conviction chi*, to which the Nevada Swum Court still reviewed on the maits, was

16 the reasoning that the Dawdle:It fai/ed to file a timely claim on the second post-
17 conviction claim. The Defendant is not arguing that the district court denied him his
II mod= to imprison after his second appeal (after 1995). he is met* tacking on an

19 old Issue front his first petition with the hope to sway the court into ignoring the

20 precedent bare put in piece by the Nevada Legielature. The Defendant’s claim does

21 not resent an impediment camel to the defense that would wanant a &Win‘ g of good

22 CSISS.

23	 Despite the fact that the Defendant does not have good mue for his second

24 poet-conviction petition delay, he alio does not have the required actual prejudice to

25 support a waiver of the procedural ham By the Defendant claiming that his first post-

26 conviction camsel failed to investigate does not create an actual prejudice on the

27 Defendant’s delay hi his second post-coaviction pertition. In fact the Defends= cannot

23 claim that he was even prejudiced in the first post-conviction claim- due to the �act that

9	 111WIALIMAINCOMOMMAIIIIIIOWIMUSIMMIPTAINg
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this Court waived the procedural bars when it addressed the fiat petition on its merits.

2 fkumazliaz 111 Nev. 1099, 1103, 901 P.24 676, 679 (1995). The Defendant has

been anythiUg but prejudiced considering that the district coat gave him amp

opportenidea to argue Ws petition and that this court is now hearing the Defendant’

5 third appeal with little to no new arguments from the other appeals.
6	 Th.e Defendant’s specious argument that his first post-conviction counsel’s
7 fallute to investigate somehow caused his delay in his sword post-conviction petition

$ should be denied for lack of good cause and actual prejudice.
9

1D	 Tez	 -111 COURT CORRECTLY =MED PARTS OF THE

11	
turdtrpritictrivia Feat OF HABEAS CORPUS

12
13

14
15

16
17
la
19

20

21

22

24

23

26
27

21

The district court granted the Detkndent’s petition for writ of habeas corpus for
a rehearing oldie ve.ondaues penalty phase. However, the district court denied the

Defendant’s claims ha his petition asking for a new trial blood on the feet that the
Defendsnt Med to meet the precadural bats set 53rth in NRS 34.726 and MRS 34.810.

Toe Defendant is appealing the distrkt coat ruling stating,thst the district court was
mistaken in denying that pardon of the Defendant’s writ

A.
The DefeaLlent’s Mhos Were Prowl/ Disanimed as the
Grounds Were Thee Barred by -MRS 34./26 and No
Good Cease or Actual Prejudice Was Presented.

,NevatlaReviSed Statutes (NRS)� 34.726(1) mandates that spost-conviction writ

for habeas corpus be flied within one (1) year after the judgment of conviction if no

direct appeal is filed or within one (1) year after the State Supreme Court issues its

mild= on direct appeal, unless good cause is shown for the &do. NRS 34.726 sat

arakv Tvig)alla SOP3d 126/ (9th Cir. 1996); 11.0004asi.LnioN1Milinada

Do. Of Pri sem, 105 Nev. 63, 66, 769 P2d 7Z 74 (1989). If the petition is not filed

within one (I) year, and good cause for the delay is not shown, the petition shoukl be

taxtrwmily dismissed. 111. at 67. The Nevada Supreme Court has carefully upheld this
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one year time bar. See ctonztely.Atge, 118 Nev. Adv, Op. No 61 (2002)(lauguage
2 ofNILS 34.726(1) "is clear and unambiguous").

Good use fa delay WO if die petitioner demonstrates to the satisfaction of

the Court that the delay is not the huh of the petitioner and that dismissal of the
petition as intim* will unduly prejudice the petitioner. NM 34.726(4 Ses Hood

6 v.,State, 111 Nev. 335, 338, 890 P.2d 797, 798 (1995)("Counsera ilure to 3en4
7 appalled his flies didriot prevent appellant from filing a timely petition, and thus did

not constitute good cease for appellees procedural &Wt."); liartina.Jiman, 114
Nev. 956, 960,964 P.24 785, 788 (1998)(triel counsel’s Mute to Worm defendant of

1o right to appall does not constitute good cause to excuse tmtimety filing of petition).
11 blot& to thaw good cause, a defendant has the burden of demonstrating that there
12 was en impediment casual to the defense which prevented him from complying with

13 the procedured default rules. Logidujists, 110 Nev. 349, 353, 871 P.24944, 946
14 (1994). Pursuing relief ht the federal courts does not constitute good cause for delay

is in. the atohs court Male= Bee CatX.L.Slaie. 105 Nev. 235, 236, 773 P.2d 1229
tes 1230 (1989).
17 In the presed case, the Defendant filed his petition flar writ of habeas
VI July 7, 1998, two (2) and *half years albs remittitur was issued on his second appeal

19 to the Nevada Supreme Coat. This is a clear violation ofNR.S 34.726, however, the
20 district court believed that te Defendant had good use for °sly two (2) claims of the

21 thirty-seven (37) dame presented by the Defendant. (RA, 3949) (RA, 2199).
22 Although the court cued when it ruled that good cause was promoted for two (2) of the
23 thins, the district court was correct when it decried the other thirty-five (35) based on

24 procedural grounds. ’The  Defended does not present good cause for the thirty-Eve

2$ claims and therefore the claims should be denied.

26

27

211

11
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2
B.

The District Court Properly _Denied Appellant’s Petition
as Successive Iturstuust to MIS 34.1110

3
4	 The Detwdant Makea numerous ’claims this nita mewl appeal that have tall

5 raised in the previous two appeals before this Court Its apparent that the Defendant
13 raising these claims spin so that he can have another dunce at /*sting issues that

7 were already decided against him. It is his hope that this Court will Ignore the
IlL1MOM1111 procedural bate that are in place tolimit abuse of system, in order for

9 him to hoped* get something to go his way. When the Nevada Supreme Court was
10 1iota enough to review the Debi:Want% last ’appeal on the merits despite the

11 procedural Yidiwinos, the Defandant was still unable toprevall based oath’s merits.
12 Today the Wends* wants the Court to again be gracious and re-review the Wine

13 issues that the Court has reviewed twice bekore. The Defendant’s claims must be

tit &missed as successive and batted by the law of the case.

IS	 In February of 1990 this Court decided the Defindant’s direct appeal Bstinct/

16 yAms 106 Nev. 135; 737 P24 797 (1994 (hoeinatbx liketstar). In ita decision
17 The NaVada Suprztaa Court state4 that (I) Jeffrey Chidester’s tendmarri was property

IS admitted and that any inconsistent testiMony was brought mit during cams

19 CX3721113A11.0% (2) the district court did not error in admitting the Defeadent’s peony

20 writings (3) then were no statements made by the prosecutor that warranted reversal

21 for prosecutorial rniscor4o4 (4) robbery, burglar", and absetke of apparent motive

n could be used as sggravating circumstances; (5) evidence presented supported a

23 fuzing that the Defendant killed without an apparent motive; and (6) the capital

24 sentencing process was net unconstitutionally vague and overbroad.

25	 Then in August of 1995 the Court decided the merits of the Defendant’s post

26 conviction petidon for writ of habeas corpus. Bennett v. Stop 111 Nev, 1099 109

27 P.24 676 (1995). (hereinafter ’Bengairr). It was stated that (I) the prosecutor’s

21 discussion of penology did= warrant prosecutorial misconduct (2) the prosecutor’s

12	 zwanameasormiereumum-mo
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paraphrasing certain evidence bad a subtle distinction and did not prejudice the

Defendant to warrant prosecutorial misconduct (3) comments regazdinS Prosecutor’s
3 meow1 opinien we not improper or prejudicial; (4) trial cmunet’s urea& dedion

4 to not investigate certain nuligating factors, ta/ch as Defendant’s mantel end Psych
5 eocial state, &xi not warrant ineffective assistance of counsel when there was
6 overwhelming evidence of the Defeedant’s Vat. and (5) the district mut properly

7 instructed the jury regarding the cedemplation of aggmvating over mitigating
S circumstances.

9	 1

The Defendant’s Miens& to _1411tipte Numerous

	

Which Skold Bo- D	 Bawd oat this Law of
11
12	 MIC law of a first appal is the law of the ca5eoaaIsubsequent appeals in
13 which facts are sabstadially the same Ileisnmaxame� 106 Nev. 840, 841, 801
14 ?id 1388, 1389 (1990) citingagglitAatga 91 Nev. 314, 315, 535 P24197 (1975)
ts See also Damonmitals .102 Nev. 112, 113, 825 Pid 593, 593 (1992). Further,
to [gm doctrine of the law of the ease *pilot bezt.voide4 by a more detailed and
17 precisely framed argument.* bittgeos...31a/e. 110 Nev. 554, 557-58, 875 P.24361
1$ 363 (1994). Although Appellant has added additional facts and cited ’additions,. law
19 in support *rtes.: issues, they have already been decided by the Nevada Supreme
20 Court. Because subsequent appreht in which the facts are substantially the sane may

21 not be mlhigated, Applied’s claim, are barred by the doctrine of the law of the case.
22 Bzjima 1 06 Nev. at 841.
23	 In the Defendsusea Anewerferosa.Appeel Opening Brief he places evety
24 issue that has already been decided by this Court before this Court egain. Section three

25 (3) oldie brief is where the mainstay of issues are located.

26	 Issue 3a aftiertli that counsel failed to have the Di+71(411t properly evaluated by

27 41 Ilellropsychologist and psychiatrist for the purposes of presenting mitigating factors
28 at sentencing. (CAOB, 22). This Court decided that very issue in Benton 2 on page

13
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�
when this Court stated lienuett’s counsel performed effectively in the face of

2 ovcrwhlmiig evidence of guilt and aggravating circumstances. awed 2.111 Nev.
at11081 901 P.2d at 682,

4	 lime 3b asserts diat COU12541 failed to present evidce eiding the
5	 fer2dant’s turbulent childhood and instance of good character. (CA0B, 32). This

Cant considered this very issue in &anal when this Court flicogsized thevahlo of
7 the Defendant’s father giving emadonal teatimeny regarding the Defendant’s

backgraend and childhood. Defiant& Z, 111 Nov. at 1108, 901 P.2.4 at 682,
9	 Issue 30 asserts that counsel failed to sufficiently eroai-examine State’s

10 witnesses and properly prepare for defense witoessea. (CA03, 37). Yet this Court
Ii reviewed trial ccrunsel’s performance and made a judgement on the effectiveneas of
12 that peformauce in the Defendant’s last appeal. This Cot= stated, ’It is difficult to
13 Imagine what Bermett’s camel could have done differently in eider to obtain a more
14 &Nimble verdict." Peened 2, 111 Nev, at 1108, 901 P.2d at 683.

15	 Issue 3d asserts that trial counsel ailed to -objeet to the State’s use of the

16 Defeadant’s poetry veltings that had been subject to an unlawful search and seizure.
17 (CA.013, 39). The Defendant again disregards the prior opinion and re-asserts a claim

s that has already been decided. In the Defendant’s direct appeal this Court addressed

19 this issue and decided that the seizure of the writings was ;toper, and that the poetry
20 was properly admitted intoevirlenos by the dbtrict court Beemeta, 106 Nev. at 139-

21 40, 787 P.241 at 800 (1990):
22	 issue 31 asserts that the Defereent would not 1mw received a sentence of
23 if /mitigating factms and =halal evidence had been hmught to the attention of the jury.

24 (CADS, 44). In bin 111.14 the Defendant even indicates that this Conti has litigated this

25 Issue previously but wants another review in the hopes that a small fact will change

26 this Cotes ruling. (CA02, 44), III &ma/ the Nevada Supreme Court looked at

27 all the factors of mitigation and determinedt4at trial counsel had perftemed effectively

28 under the burden of overwhelming evidence of wilt. The Court believed that the



argument that trial 	 did not effectively nue for mitigation was a baseless claim

as trial counsel was able to convince the jury of three (3) mitigating factors. Bet=

3 2. 111 Nev. at 1108, 901 P.24 at 68.2.

4	 Issue 3j asserts that the Defendant would not have been =Agent of fust-degtee

murder and sentenced to death had trial counsel investigated his mental state. (CADB.

6 47). Again, the Defendant asserts not only a claim that has previously been litigated

before this Court, bare-argues a claim that was previously addressed in his Wet 3a.

(CAL)BI, 28). As argued supra, the Nevada Supreme Court addressed this issue in

9 Benneja, and stated that trial counsel’s strategy to not investigate the Defeadaotta

10 mental condition tfici not wanam ineffective assistance of =mei. ligamcg..2, III

U Nev. at 1108, 901. Pad at 682.

Issues 3B1 and 3B2 assert that aggravating factors such u the Irilung being

13 committed at random and without apparent motive are coasiitutionally invalid.

14 (CAM, 44 In in 1, this court rejected this argument and stated, ’Ws killing

15 was not necessary to accomplish burglary or :abbey. We conclude, theraforts that

16 under these clusanatinctes, substantial evidence 3uprartis the jury’s &wring that

17 Appellant killed without apparent mem’ Bennesci, 106 Nev. at 143,787 P.24 at

18 802.

19

20

21

22

23

24

25

26

27

28

Issue 3B3 asserts that prosecutorial misconduct was conurdried when the Stara

used improper =whore and stns. (CAM, Si). This claim bus not only been

litigated MCC Was this Court, hot in fact it has been litigated twice before this Court.

fz licareta and iii:0181ta the Defendant	 at annpts to argue that the State committed

prosecutorird misconduct in its statements Made to the jury. The Nevada Supreme

Court ffiected this argument in two diffenzt decision. The Defendant is now asking

the Cost to weig hthis issue again because allegedly this Court did not "conaider the

effects of th e misconduct on the jury." (CAM, 59). Not only did the Defendant get

two chzsces for review he is now criticizing the Nevada Supreme Court’s efforts and

wants a third review of the exact awe issue. See (CA.OB, 60)
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LIMO 336 and 1316 assert that the trial court improperly admitted the
2 Defendant’s poetry in the proceedings, (C.A0B, 64 81). The Defendant already
3 asserted this argument within his hrie4 istgara - issue 3�1, which was also already

4 litigated in the two previous appeals that the Nevada Supreme Court has given the

5 Defeatism. llesmena. 111 Nev. at 11074, 901 ?Id at 682; Burnet 1, 106 Nev. at
140, 787 P24 at spo.

7	 Issie 3B7 asserts that witness Jeffrey Chidester was improPerlY lammed by

rannetary and other inducements from the State. (CA0B. 67). The Court addressed
9 this itinie in the Defendant’s direct appeal stain& "Chidester &dna fmd out about the

10 reward until severat days after he made his statism= to the police." Benuettl, 106
11 Nev. at 139, ra Ell at 799, *Master’s testimony was properly ashwIt’ 	111,
12	 Issues 3312 and 3313 assert that the aggravating factors of in commission of

13 a burglary and in cauunimion of a robbery are invalid. (CALM, 76-78). The Court
14 addressesthis issue in fitamotta and then rivrn; geed it as a specious claim that does not

or factual weight. BennalLI. 106 Nev. at 142, 787 P.2d at 801.

16	 Issue 3322 asserts that the death penalty as administrated to the Defendant
17 not satisfy constitutional standards. (CA0B, 84 IlowerVer, the Defendant already
lit ’slued this very point to this Court in Bennotl. 106 Nev. at 144,787 Pid at 802.

19 This Court rejected that argument by stating. ’Ms Court has repeatedly rejected these
20 contereices and has held that Nevada’s sentendng procedure is constitutional." a

21
2,

22
The Defendant’s Petitioa Is a Soccesalve Petition aad

23	 Should Be Denied-

24	 As indkated thrceighat subsection one of this argument, Defended has

25 made successive petitions tinoughout the judicial system. With respect to successive

26 petitions, NRS 34.810(2) peovides as Mom:

27	 A second or successive	 rtrust be dismissed if the 	 or justice
determines that it fails 	 DM or different	 relief and

21	 that the prior detamination was en the merits or, if new and different
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3

4

5

6

7

9

10

11

12

13

14

15

16

17

11

19

20

21

22

23

lgo.uPds ate alleged, the judge or justice End that the failure of the
petxtranato n. ,ant those grounds in a prior petition constituted an abuse
of the writ.

The Defendant has cloudy had his day in court. The fact that numerous 	

ere back before this Court is a teinateent to Defendzit’s persistent attempts to

advantage of the criminal justice system. This case has been constantly litigated

since Defmdant was originally charged in 191111. In the twelve (12) years since the

crime was committed tilos was a fell trial, munerous hearings, a flood of motions, and
a number of petitions and appeals. At same point juttice mains finality. These
issues have not only been raised with a. tower court previously, but have been appealed

to the highest come of this Slats and denied This Court dined in Its 1995 decision that

that vas soverivihelroine evidence ofDefendautte guilt. B01042. 11111/41ev. at 1108,
901 P2d at 683. Defendant has apdy demonstrated his ability to invent and reinvent

ammo= in this case. Without procedural ben in place to ?lop the flood of =I-

meritorious litgatimt, this process could go an id **alias. The district court clearly

had sufficient basis to ter Defendant’s claims and, therefore, did not err in denying this

portion. of DefelviRries petition.

2$

26

27

28

3.

Defendant’s eibure to Baize these Mims on Direct
stud in Ns Petitions for Writ of Reheats Corpus

Are Therefore Barred by ?IRS 34310(i)(bX2)

Defendant asserts claims within his *aim for writ of habeas carpus and now

within this appeal that are procedurally haired based on NR,S 34.810(lXb).

Defendant’s claims 3e, 3t 3g, 3h 1 384, 3135� 3138, 389, 31110� 31311, 31314, 3817,

3B20, and 3H21 wore never mated by the Defendant in his direct twee/ or

subsequent past-conviction proceedings. Due to the fact that the Defindsen failed to

rain these lames on direct appeal or in poet-conviction proceedings, he is not entitled

to relief on these grounds, and his pelletal was properly denied. 10.S 34.810(1XbX2).

17	 kvanwasitoemcsammisKompemagesubie
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}MS 34.810(1)(b) states:

I .	 court shall dismiss a petition if the court
determines that:

3	
ttig	 " -To 

ac
 pealcentalleoulTbatirerelijitheen: a a

4	 10 the triati +mixt
Raised in a direct appeal or a pdqr

5	 for a	 V	 PONS or post-conviction
Raised in aoyfikher proceeding ttat the

6	 pon baa t	 to Beane relief from his convicdon and
7	 u1es te ooutflndabothcanse r tbe	 to

present the grounds find actual prejudice to the

A defendant cannot raise issues in post-convictio. n proceedings which should
10 have been raised 011, direct APPeaL EirgellYAZILIZ 91 Nev. ca, 629,541 P.24 at
11 0974 hi 21.111:dcia.-Sparks. thc Nevada Supra= Court stated the followhig:
12	 pile sow hold, that this court will conaide’ r as vikived thaw

issues raised in 4 post-conviction �	 +6,1

13 have been raised on 	 lt°
explanation is offered 	 7r11*

14	 91 Nev. at :0 *
6,477, 315 P

is

16	 When a criminal defendant fails to raise 4 claimh a direct appeal and then

17 attempt to revive that clan Ina patitIces for wit of habeas arra; that complaint is

is deeteedwalv’ ed tabus the defendant therein can present facts cmatituting good cause

19 fey the failure. NES 34.810(3); Iimsnel_x_Wersin, 101 Nev. 6,692 P.24
20 (1985); BaldsimAliate, 99 liefV.. 181, 639 P.2d 886 (1983). The Defendant has not

21 3330Va% good cause fur not raising these issues an direct appall and they should not be

n considered by this Court.

23	 In the instant matter, debts 3e, 3& 3b,334,3U, 3B8, 3E9 1 3B101 3911

24 3B14, 3E17, 3E20, and 3E21Shouldhwie beenraised on the Defendant’s direct appeal

2$ or previous post-conviction proceedings. The Defendant has provided no goal cause

26 for failing to raise thin issues. The Defendant’s mimeo that alleged Bodat

27 violations pruvagod the Defendant frua raising these issue is specious and shrink! be

28 dank& None of these thieuxes (13) issues relate to any of the evidence the Defendant

!.

18	 bieesampolcmigemmolpeompagsvpoomare
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claims were withheld from his defense. Defendant asserts that the jurors were biased,

2 that venue was improper, that the discretion of the District Attorney was improperly

3 delegated to the victim, etc. These claim could have heenriised in direct appeal and

4 in the Ern post craivicdon proceeding. They were .not and purviant to NRS

53410(1)(b) they were property dismissed by the district courts

CLEICLESLON
7	 The Stale’a Opening Brief along with the Elregoing, demonstrate that the

District Court wed by gtenthig Defendant’s motion for caw penalty hearing. Mat

9 District Coures wore are procedural in nature. The Defendant% Answering Brief
10 1 unable to present this Court with any authcaity *Wag the trial court’s decision.
t Therefree, it is respectfilly requested that this Court reverse the District Coures

12 decision to grant 1:136eadant a new pcnalty burin and reinstate the junis
13	 Dated this 26th day ofNovember, 2002.

I	 County
STEWART 1..DWI14

IS	 Nevada Bar

16
17

18
19

20

21

22
23

24

26

27

28

Office of the Clarit County Din= Attorney

uira 701

Las Item Nevada 891$5-221 I
(702) 455-4711

19	 tommannuarawkinksimumweivonThano
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1	 aRMICATECLICOMPIAKE

2	 1 hereby certify that I have read this appellate bde& and to to bat of olY
3 knowledge, information, and kelit4 it is not frivolous or interposed for any improper

4 putpose. 1 further certify that this brief complies with all applicable Nevada Rules of

Appellate Procedure, in paticular WRAP 211(4 which requires every assertion in the
6 brief regarding magma in. the record to be supported by appropriate references to the�
7 record on appal. ’understand that 1 may be subject to sanctions in the event that the

3 accompanying !vigils not in conformity with the requirements of the Nevada Rules of
9 lippglato Procedure.

Dated this 26th day of Noverdxr, 2002.
STEWART L. BELL
C12	 Nitritvada13°)%a. 000477

ofthe aerk County Dishict Attorney
41

200
	

Si its 701

LuVegsa.Nevada 111
(	 4 7 

20	 IWTSWINVOCklingiAlISMOdwileinomer,

13

14

IS

16

17

18

20

21

22

23

24

25

26

27

23

kit
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CERMICATEM HAMM
I hereby certify and affunit that I mailed a c.cpy of the foregoing

RESPONDENTS ANSWERING BRIEF to the strawy of record listed below on this

26th day of November, 2002.

5

6	 FRANNY A. PORSMA1.1
Federal Public Weeder

7	 330 South Thud Street, Suite 700
Las Vega, Nevada 89101

3

9	 Ng-WM PESCEITA.
Assistant .	 Public Defendee
330 South	 . Street, 1100
Las Vegas, Nevada nun

10

11

12

13

14

15

16

17

13 �

20

21

22

23

25

26

27

n iumisdiatiAion
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1211Ad T. PORTEN
vitunci AOPIR

*ROHM OK
1i4 t8L’Mei egg EXHIBIT 547

JA004649

7

I	 Case No. 011476CLERK
VS.	 )	 Dept. N. I

)	 Docket No. "%Pi
aka

$ 0
) MegIUMALOJEMI

,WHEREAD, LAWRENOZCZMMIELL, Aka MARLS& MUM? did, on the

30th day of Jun*, 1995, enter an unqualified plea of guilty to

the charge of Murder in the First Degree. as eat forth in the

Information herein; and

WE MS, ’mid plea was made before the undersigned, 0an

TSR, District Judge; and that thereafter the undersigned OHNE

T. man*. District Judge, the undersigned KICRAIM. R. GRIFFIN,

District Judge. and the undersigned JERRY CAaR MISREAD,

District Judge, were duly appointed by the Nevada Supreme

pursuant to NUS 1175.658 on the 27th day of July, 199$s to

conduct a penalty hearing in this case pursuant to NES 5175.152.

NOW THEREFORE. the undersigned judges, and each of them,

having heard the evidence statements of counsel and the

Defendant, and the Defendant having been given the opportunit y to

make a atacement awl having done 59 0 find, beyond a reasonable

doubt, the existence of the following aggravating circumstances,

as set forth in NRS 1175.5E2 and MRS 1200.033t

1. The murder was committed while the person was engaged

the commission Of or an attempt to commit any Robbery

Defendant.

1.

7r,

DZSTRICT Com

CLARE COUNTY usvADA

STATE OF NEVADA,

Plaintiff,



�
2, The murder was committed while the person was engaged

thecommission of or an attempt to commit any Burglary.

3. The murder was comsitted by a person who was previously

Convicted of a felony involving the use or threat of violence to

the person of another.

4. The murder was committed upon a person at random and

without apparent motive.

The undereigned judges and each of them Elsd no aic49aUng

irc4estances exist in this’ cast and therefore find beyond a

easoneble doubt, that the lack of mitigating circumstances

cannot outweigh the aggravating circumstances found as act forth

above.

HOw, THEREFOSE, GOOD CAUSE APPEARING, the undersigned judges

having cast a unanimous vote therefor. set and impost upon

LAwRERCE COLWELL eke CHARLES DURRANT, a sentence of Death. Said

sentence to be iepoeed and *Toted pursuant to law.

OATED and DONE thie a day of August. 199E.

- 238
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Thia is an appeal from an amended judgment

conviction.

Appellant Marvin Lewis Doleman was convicted, pureua t
to a iury verdict, .of first degree murder with the use of a

deadly weapon, attempted murder with the us* of a deadly weapon,

and twe counts of twittery with the use of a deadly weapon.

Dolma= was saatanes4 to death fox the murder and a total of one

hundred years imprisonment for the other offenses. On direct

appeal, thil court aifirmed , the judgment. Dolman v. State, 107
Nev. 409, 012 P.2d 1287 (1991).

, Delman subsequently filed a petition for poet-

conviotien relief in the district court, . After holding an

evidentiary hearing, the district court denied Dolman’s

petition. .0ft appeal, this court reversed and remanded for a new

penalty determination after concluding that Dolman "reCeived

ineffective assistance of coonsel at the penalty phase. Dolman

v. nate, /12 Nev. 943, 921 P.2d 278 (1996). This court

indicated that it was *not necessary to review Dolman’s other

conteetions IA this opinion’ in light of its disposition. See

14, at 946, 921 P.24 at 279. However, this court recognized

that Dole= had raised one claim that did not relate to the

penalty determinationl 000.40AA claimed that his counsel failed

to object to a malice instruction given to the jury. ee id. at

90-46, 921 17 .2d at 274,80. The state petitioned for reheeting

but Doleman did not. This court denied the State’s petition.

In lieu of a new penalty hearing, Uoleman and the

State reached a sentencing agreement, which was filed with the

district cotut. The puttee stipulated that Dolamah recatat two
IRZOIYUCK PAIDIX
RCVD Met	 VDC-1,24
CMS/ (mast*. robllerrl
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culreer. However, Oaleman r..ained *the right t4 seek a.
Irmination of the merit* of the issue regatding failure toi

object at the quilt ;hest to the implied enliee lory inatruction
which wts . . . presented to the Nevada Supreme Court" in his
prior Appeal. Co November 11, 1898, the district court entered
an amended lodgment of =nviCtie4 in accordance with t

puttee’ agreement. This sppeel followed,

On appeal, Coleman again raise* the claim previously

preseoted to this court that hie trial coonsel uaa ineffective

tar failing to object to the malice instruction that Was ’Akron

to the jury. This claim dose not pertain to the amended
lodgment of conviotion At isalte io this appeal. If Daleman

believed that this court previously overlooked the claim, he
should have. sought rehearing. Nevertheless, we clarify that
this court previously relented Daleman’s claim, despite the

absence of explicit iangUege in our prior opinion receiving the

claim. Do/Ikons’* claim that counsel was ineffective lacks merit
in light of case law upholding the validity of the lury

instructionet i$su�. 111 Auland v. State, 3,02 Nee. 529, 633’,
728 P.2d 818, 420 (1986);	 1112 Doyle v * State 112"Nev. 879,

900-02, 921 Cld 901, 91546 (1996).1

Raving concluded that Onleman is not entitled
4 /Id in this matter, we

OMR this appeal dismissed.

CC; Non. Ronald D. Parraguirre, District Zudge
Attorney General
Clark County District Attorney
Patricia Zrickson
Clark County Clerk

TAXA%
c

tfe441

attempt to distingui	 ]st Lack* -
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IN THR sOPREM4 COURT OF TIM STA?* OF NEVADA.

RECERIED
UT 3. FARMS*,	 )	 No 14052

AND 1 19
Appellant,	 )

	

VA	
Nevadakb&C041

	

.	 )
)

DIRECTOR, MAMA ORFAITNENT	 )
0 PRISONS, =OROS RUMMEL	 )

)
Respondent.	 )

)

DUNISS

This it en appeal from the dietrict court’s order

denying eppellant’s petition for a writ of haheee corpus.

Robert Forney pled guilty to a murder committed on

anuaxy 18, 1944. Be yea eentenced to death by a three-judge

panel, and we affirmfd the ;entent� on direct appeal. 111

Farmer v. State, 101 Mew. 419. 704 15 .24 149 (1as). In
September L946, Femmes riled his petition for a writ of hebews

corpus. An evidentiary hearing . was .hal4 by the lower court an

February 5, 1987. Following the hearing, the lower court

ordered the petition dismissed.

Former contande that evidence was %emitted at his

penalty hearing which viclated.the Eighth’ Amendment of the

United Stets* Constitution, requiring that the death sentence be

at aside. In Rooth v. Maryland. U.S. , 107 S. Ct. 2329

(19471, , tne supreme Court held that the introduction of a victim

impact statement at the sentencing phase of a capital murder

trial did’ violate the guarantee! Of the gighth Amendment.

Farmer allege. several violations of the tighth Amendment es

announced in Rooth; (1) representations by the prosecutor that

he obeerved and spoRe with Mrs. delunas about the davistiting

impact of her SOWS death, (2) the Introduction of a presenten6

report CVOs WeshOe CoUnty concerning the inlet of an unrelated

homicide and the representation() of the on cf the victim of the



unrelated homicide, and (31 teetieeny of We,. CObb, s victim

al unrelated kidnapping, relating to the impact on har son and

herself.

Reepondent &mew:, and ’BMOC simMtul, that this local

Wa* not raised prior to this appeal. It was not raised at the

sentencing hearing: it was nat raised an direct appeal; and i

els not raised at the habea* carpus proceeding* ’below.

generaliy, this court will not coneider an issue that is vase

for the first time on appeal. gibbons v. State, 97 Nev. 320,
533, 634 P.24 1214, 1.315 (1981). Procedurel default has

similarly been applied to pest-conviction relief actions. ill

2unior v. Warden, 91 Nev. 111, 532 p .2d 1037 (1975): Johnson v.

werden, 29 Mov. 476, 477, 512 p .m 63, 64 (1972). We nota ma

subetantial case law esietad at the time of the penalty hearing

which supported the court i s decision in Beath v. Mary/end.

V.S.	 . 107 d. Ct. 2329. 211 Sent v. Stephens, 462 U.S.

oda, 870, 665 (1985)7 Enmund v. Florid*, 456 U.S. 782. 798, 601
(.1942); geoth v. Maryland, 207 A..24 1098, 1.224 (Md. 1956).

Accordingly, we find that Farmer ha* failed to show 04U*0 f

this procedural default. Murray v. Carrier. 47/ U.S. 476,

106 6. Qt. 2639, 2645-264 (1926).

Furthermore, we note that Former’s direct appeal was

final an August 27, 1965. death v. Maryland,	 U.S.

107 5, Ct. 2522, was net decided until June 15, 1987. Farmer

has failed to direct this court’s attention to any cease which

suggeet thet Rooth should be applied retroactively to decisions

which were final prior to the date of the Courti n ruling. The

United States -Supreme Court has not defined the limit* of

retroacttve application of the llooVh deoisioe, and absent the

high caort’s direction we will not extend the application of

that decision to the degree which reveraal this case would

JA004656



oguire. Sa Salem V. Stuses, 465 0.11.. 430, 643 4 650	 1

4083).

Farmer alleges thst there wet’ several instances o

secutarial misconduct at the penalty hearing. Keepandent

ti that certain Stetellerste Aide by the prosecutOr weirs

improper. However, a 0141m oR promeoutorial alacanduat could

have end should have been preeoaked an direct ’ appeal-

hooardingly, Parmer is procedurally barred from bringing thief

slain. Kimmel V. Warden, 141 Rev. 8, 7-0, 692 P.2d 1284, 12137.

i2118 (1090)) Junior V. Warden. S. Wow. 111, 332 p.241 3.037

(L075).

?arguer cantende that the lower court ebneed its

discretion in cancluding that he knowingly and intelllgentiy

entered hie pleee of guilty. On the morning at hts trial.

March 36, 1084, Farmer Withdrew hie original plea an pled

guilty to murder %At! the use at a deadly weapon and robbery

with the use of a deadly weapon. WA have stated that the

following Ml A imal requirements must be Shown . affirmatively in

s where a guilty plea ham been acaepted: 	 (1)

UndeXStanding elOIVOW 0: OCalt10110o+11 :right. and privilege’,

ta) absence of coercion by threat or promise of leniency,
(3) understanding at consequences at the plea, the range of

punishment’s. and (4) an understanding 01 the cherge and the

elements of the offense. Henley v. State, 97 Nev. 130, 132,

634 P.2d 1307, 1309 (Z981). The issues in the instant case

relate to the latter two requieseants.

During the entry of the , guilay pleac, the court

� timed ?eraser me to whothor the plass were voluntarily end
knowingly made. The court apsollically asked Farmer whether the

pleas wars wade freely and Voluntarily and without any tear,

threat, or promisee, whether he we aware of the mericium

penalties possible, death to murder end two consoCutive fittaan

3
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;4,

year terms tor robbery with the use of a deadly weapon,
nether be was aware of hie constitutional rights which he was

sitvin by pleading guilty. Parser was than asked whether ha

had dlecussed both counts with his attorney and whether hill

attorney had explained the eleeents of the crines� the Stnte’s
burden of proof, and the *animus sentences. /armor responded

effireatively to all questions. Tarsier than stated that there

ax a plan between himself and two others to rob the victim and

that during the robbery he *tabbed and killed the victim and

then proceeded to take the property from the victim’s home. At

the penalty hearing, eyewitness testisony wae presented in

aUpport of Farmer’s admisaione. eased oe cur review of the

record under the totality of circumstance/le test as announced in

leryant v. State, 102 Nev. 268, 721 Pad 384 (1986), we conclude
that the lower court did not abase its discretion tn concluding

that Farmer knowinglr’and intelligently entered his pleas of

iereer stands that testimony presentee it the

penalty h**11.114 by en ayewitnese was ineutileimnt to support the

lading of aggravating oirousestancee.. Farmer argues that

Melanie harks, the eyewitness, wax am accomplice to the crime
charged and her testimony was unsupported. Respondent does not

admit that Marks was. in fact, an accomplice, and we find it

unneceasery to resolve that team,.

When Terme; pied guilty. he admitted that he stabbed

and killed the victim, and that he remembered taking %hinge from

the victim .’ hose following. tbe ’ murder. additionally. he made

�elf..incrimlnating statements at the penalty hearing, inclUding

a �tatement that ha left the -"lotto’s home in a motor vehicle

which apparently ems at the viotin t s hoe* and belonged to the

victioe’S mother.

4
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Given this additional evidence. we find that the

ny of Melanie Marks was sufficiently corroborated so as

rt the panai’s finding of the aggravating circumetancas.

Lastly. farmer contends that he received Ineffective
�a glets:me of counsel. .Farmer attempts to support this claim
beaed largely upon the alleged error whimh we have resolved

Qv*. HOwever. Permer *Zed �liege* that hie counsei
neffeetively investigated and presented mitigating evidence.

Re ergues that his counael neglected to present relevant medical

and psychiatric evidence at ths penalty heering. Termer
maintains in his briar that "the avant nature of his medical,
physical and paychiatric makeup are Emi g) undocumented and
unexplained.’ Given the fact that farmer has still gaited to
cbtein this evidence and include it in . the raoord, it suet be
ocaroluded that there hex bean is awing of prejudice. Without
’mob a snowing, Farber has not mot his burden of proof.
strioalend v. Washington, 446 U.S.668 (1914).

Is summary, we find that the contentions raised by

Farmer heirs been either procedurally barre4, or that Farmer has

ailed to sustain his burden 4741 proof Sr Show ersiudica -
ocordingly, we hereby

OIDER this eggeal dismissed.
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SIMEMZ	 T Or TRZ STAtZ 0:

a

A010T JEYFIXT AMEX,

Appallant,

vs.

TRZ STATZ or wrack

Respiadgmt.

Ha. 22:i2

Fi ED

’ FEB 20 1292

This Li an appeal trea th ardwg ad thm dLAtzicx coact

denytmc patLtta% for past-conviatioa relief.

On hay 1/, 1484., appellant was convicted, pursuant tc

a guilty plea, of one count alma eir first degree aftrier wit.

use of a deadly weapon, and robtary with %Lea af a dead17

wsepan. A three loft* pitnel eantanaed appeLiant ta death.

This court affirsad.appeliant’s _judgment at conviction and

aentance. Vau-sar v. Stata, 102. Kiev. 419, 703 P.24 149 (1.94$),

danipd Varear V. Nevada. 474 W,S. !au (12dd). 0

Segusa,av 14, 1V$4, appellant filed is thei disf=ict court a

petition far a writ of habeas corpus. On itatch za. zia7. ther

dinm,tat caurt denied thee petition. Tale *curt dianLarniid the

subsequent appeal.	 Parser V. Otractar. Wavada OacOtt of

Prisons, taamet (a. I404Z (Order Otanisaing Appeal, Hatch 21i;

i9sa), 032. 42224egt Irs.ms v. Sumner.	 V-S-	 /09

1331 (1.942).

ot aatobecLZ /249, appal/ant filed in the district

ocurt the U.:aunt petition for post**anviatian relief. That

petition was appaead by the state. Tha district ’ court

appointed eauasel ta rapteaent 4g94LLanc. and conduct:ad a bolo.

hearing at which na avidence was kake4 . 1 On& leptaaaes

/POL. tha district =Mgt dallied appal/44We patition. This

appeal. fallowedi

4 ’Ctvi Matrict curt ipstatat id 47a/it3 C. 144yhorry
covviseint appel/Ant. Maytlem b.A4 grotriau54y riOmmtat44
appeLIant LA that VAitad Statex Oistrict Court. add had alaci
th* instant pAtiotian foe ilsasz-conviation reilaf. tt is uscioav
why ’1411 patitian lang4ishis4 far ea tam: LA the disTritl Odurt.
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AppaLa	 canunds thet the die: 444.. ested
4snyins, M.s petltian. In Us petition -;ast�tsAvta=lan

relitt, aintelLant’s =La aantontian. restatid La v4Xic344 ways,
wilal that his various attorneys wer4 tmettoctivo far failing to

ohallansa adequately his sentonas ae daath hased an saach v.

MeryLand, On U.S. 494 (19473. 2 Specifically, aosellant argued

that his pzeviaus attaraays should have argued that Ram had
Zetzvactiwe application to appellant’s cast.

We mate that usta has recently boon avettluted. Pt

111 E.C.t 17 (L991). rea-rher�

1989, vo Ladicatild that this aeurt wau .
L4

21	 otroactivety withaut a

the Su;Cft	 ths4 Coact at e United l!atag

3Z r	 4:4111::10.

ea4nOt demanetr.ate prejedice Crow thu

attorneys to arlua tha Acc

tr. TIAA4S461,	 U.S.

Qum atter at March 3/,

�;mk unwilling to apply

command ta da Sc !ram

Accordingly, appidaant

geLlure aff his proviaus

2 o 3t=ioklan4 v. Washington, 444 U.E. 444 (IMO;

Lyans, 1.420 Nev. 410. din P.3d Sae ( 1214 2. SIES’

u.s. 144e (14SS).

APPellant’s contentions taakinq merit. vu

OcatX this appeal dismissa4.

We.ttlen

471*Wag’

:gala limited OA 4** ad atotial Lap	 4Zatansuiriti
death penalty haartnits.
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IN TM SWUM COURT cr TR2 STATE OF NEVADA

BERT 41EFFRST FARM,
)

Appellant.	 )

VI.	 )
)

T22 STA= Or NKVAD4, 	 )
)

Respondent.

No. 29120

FILED
NOV20 .111.17

faimaumilitssaaAlatraig

This Ls a proper person appeal from an order of the

4.1.striat court denying oppallanz’s third post-eavvietion petition

for a writ of -habeas corpus in a death penalty case.

Appellant was =evicted of first deRrn* nn2der and

pursuant to a guilty plea for the 1313 stabbing death of

driver in Lae Vegas. This Mixt affirmed appellant’s

canvistian and aaanenes on direct appeal. Farmer v. State, 101

Rev. 4i9, 702 P.ld 14, 414451, asur.,.sbausA. s immer v. is.vagla s og

U.S. 1120 (1911). 	 Appellant subsequently filed two peat.-

convicting’ petitions. Counsel mea appointed to represent him in

both petitions, heerings were held, and both petitions were

denied. This court diveiesed appellant 4 a appeals fro* thsordszs

denying both petition,. Farmer v. Director, Nevada Dept. of

Prisons, Docket No. 10032 (Order Diemiewing Appeal, March 11.

19011), ziax,�� denied, Farmer v. Sumner, 4e1 U.S. 1060 (1209) and

. Farmer v. ;tate, Pocket Mo. 22563 (Order Diemlosing appeal,

February 20, 1992). On August 21, 2499, appellant filed a third

petition for poat-conviotion relief. On March 1, 1996, Um
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district Court entered an order denying that petition. This

meal followed.

tn the petition below, appellant raieed numerous new

claims which he had not rained in any previous appeal or petition

for reltia. 214 else raised claims whieh had been previously
considered in appellant’s’ prier appeals and petitions. We hays

carefully reviewed the record on appeal, and We COftelude chat
appellant’s claims’ are all procedUrally berre4 pursuant to NM

34.410(1) and (11.6

Appellant argued below that there was good cause for
�

reining prior claims egclabecauee the prior court decisions were

incorrect and becanee addiannal facts required re-eraMinatien of

the iesues. He claimed that good caUale WAWA fox raining new

claims* because his prior counsel were ineffective and because he

le a layman who did not underetand the legal eignitioance of the

Somme,.

610211 34.616(3) and (3) provide as follows;

2. A second or successive petition it be
diemiseed if the judoe or jueeice determines
tluit it fails to allege new or different
grounds’ for relief and that the prior
determination was co the merits or, if new
and different grounds ere xxleg*& the judge
or juatioe finds that the failure of the
petitioner to assert those grounds in &peter
petition constituted an abuse of the writ.
3. Pureuant to eUbeectiona t and 2, the
petitioner has the burden of pleading and
proving specific facts that demonetrate;
(a) Good cause for the petitioner’s failure
to ;resent the elsie or for presenting the
claim soils’ end
04 Actual, prejudice to the petitioner.
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Appellant cannot demonstrate good cause for raising

claims &gale in a euesequent petition by refining the temples

presented and previously resolved. °The doctrine of the law .ct

the C4441 reccet be avoided by a more detailed and precisely

focused argument aulmieque.ntly made after reflection upon the

previous proceedings." Nall v, State, 9/ Nev. 31.4, 334, 53% 9�2d

717, 791 (11751.(a defeedant tannot justify retiring elates again

by refining arguments raised in 4 prior petition). These claims

are procedurally barred pUrsuaet toIS SR 24.110(21 and (31.

Further. appellant cannot dmacestrate good cause by

claiming to be itaxperiealced or by having relied ce prior comosel.

La, 1,42,� lpa V. Director, Prisons, 104 Nev. 066. 744 Fad

2303 1 19841) 01510111nt’m limited intelligence or pocc assistance

in freeing Jesuits will not overcome peoceAcral bar). Finally, as

the district court correctly found. appellant’s cialea have no

substaacive ari therefore appellant did not demonstrate

prejudice. ie. Fortson v. State, 214 Nev. 554 ., W. 175 9.2413fl.

364 (19941 (petitioner rust demonetrate both good CILIUM and ertual

prejudice to overceme procedUral bars).

Absent from this record on appeal is �taais far

finding of good =UAW attributable to a ’fundamental miscarriage

3

of juatice" or any snowing of factual t’ ,0-ceeca which uvula

"justify elevatieg concern’ of fundamental jUSti44 over the need

to demonstrate goad cauee/ and prejudice. Nogan v. warden, 14,

Mr/. M. 959-60, 440 p .2,1 no. 715-16 (1993) taitiog ftelaksksY v�
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fant. 111 S.Ct. 1454. 1470 (1131) and United States v. frady, 496
u.S. 154. 170 1552)).

Having reviewed the record on appeai, and Zro the
set forth above, we *Maude that appellant Cannot

demonetrate error in this appeal. and that briefing and oral

argument axe unwarranted. as Luckett V. Mercian, 91 Rev. 611.
604. 541 t.24 510. 511 (1,15), mt. iliajd, 423 U.S. 1071 t1576).
Accordingly, we

z4.
090104 this appeal dismissed.*

lAlthough petitioner ban not boon granted permission to tile
documents in this matter in prow. parma, ils =AS/ 44(h) t we hays-	 received end considered petitioner’s proper peraini documents. Wer conclude that the relief requested therein is not warranted. to.
view QC Cu: decision toda f WS deny as soot respeagisst , s sous= to
appoint couneel for appe lent.

4



111

co* to Stephen L. Ruffaksr, District Judge
Ron. Frankie Sue Del Pape, Attorney Ceneral
Ron. stalwart L. Dell. District Attorney
rragutY Forma, Federal Public Defend*:
Michael L. Pescetts, Nevada Appellate and

fost-Conviotion Prolect
Robert Jeftray Parmor
Loretta bowmao, Clark
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IN THE SUPREME COURT OP ’FEE STATE OF NEVADA

DONEALE L FE,Azzu.
Appellant,

THE STATE OF NEVADA,

No. 37789 FILED
NOV LIM

* ;	 31;	 411; t it&	 � 4 ;140	 i..	 k *4

This is an appeal from district court order denying a post-

paid= for a writ of habeas corpus ill a death penalty case.

The district court convicted appellant Doneale Ewell of fizst,

dopes murder and attempted robbery, both with the use of a deadly

weapon. Feazell received a death 3entence for the murder. This alurt

&Tinned Fearell’a conviction and sentence. Pearell eubsequently Mad a

timely first petition for habeas relief in the district court. The diatriizt

court appointea counsel to represent Pertain and denied the petition
following an evidentiazy hearing. This appeal followed.

Fearall atia26 that his trial and appellate counsel were

ineffective for fnairtg to challenge the following adverse rulings by the
district court: refusing to provide Feared with fees in excess of $300.00 for

ifeetapa v. atatle, ill Nev. . 1446, 906 P424 721 (1990.

1111111111111=11111=11111111141111MIN=MIIMmilie 02- VI WM
AN	 _____ ■11111111�1111111.
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an investigator; refusing reazell’s requeet for an eyewitness idintiazation

expert; and Waiting objections to the defense attorney cond.ucting the

examination. Fsazell else claims that hia counsel should lave challenged

the a4i aon of "victim impact" teetimony at the guilt phase of the trial

and the dis’ trict court’s denial of Feaaell’s pretrial petition for a writ of

habeas corpus in which he complained of the introduction of allegedly

Improper evidence at his grand jury proceeding

A claim of insffective assistance of counsel presents a mined

questio’ n of law and. fact. subject to independent review To eetablish

ineffective assistance of counsel, a claimant must show both that counsel’s

performance fell below an objective standard of reasonableness end that

=unses doEcient performance prejudiced the defense. 3 To eartablieb

prejudice, the claimant must ehow that but far counsers errors, there is a

reasonable probibiliw that the result of the proceeding would have been

different.4

Nara’ claims of ineffective a.saistance of eounsel lack merit.

First, naval failed to include the relevant transcripts of the district

ccurt’s adverse rulings making assesament of its exorcise of diacretion

2XtrACCUlata, 112 Nev. a80, 987, 923 P.2d n02, 1107 (1996).

3aujsjdartiLv T.J.,_,Il agtian, 468 U.S. 668,687 (1984).

41d. at 894.

krmut Caw
00

Nowa*

eah

2
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difficult. Further, Fenzel’ has failed to establish that additional funds for

an investigator would have altered the outcome of his tria1. 5 Ha has also

failed to dexcionstrate that be was entitled to an eyewitneas identificatica

expert..8 Also, we perceive no error in the district court’s’long

bjectione to the defense attorney conducting the examination. The

control of the conduct of counsel in trial rests largely in the diecretion of

the trial judge and will not be ’disturbed absent en abuse of such

discretion.", And although Festal failed to plc:vide this court with the

relevant transcript, it appears that the district wort limited objections to

one clefisna� counsel to avoid ’double-teaming" and would have imposed

sut NU 7.136 (providing that Icjompensation to any person
furthsktin’ g investigative . , services must not exceed $800.00. �
unless payment in excess of that limit is . We:raved by the trial judge
... as necessary to provide fair compensation for servicee of an unusual
character or duration").

62, Rigkevatha, v.Itate, 106 Nay, 734, 74547, 339 P.24 589. 59748
(1992) (holding that tlas district court erred in refusing to allow a
defendant the services of an eyewitness identification expert where
descriptions of the perpetrator were entirely inconsistent and where
identifications apparently influenced by exposure to pretrial publicity an
Were ftcreee-cuittiral" in nature.); set Ian ’1.70,itay4.5tate, 112 Nev. 1261,
1263, 926 P.24 291, 292 (1996) (bolding that the district court did not err
in denying a defendant an expert in eyewitness identification where
eyewitness identifications did not sutler from "considerable doubt").

lainannp_Lar  majkogin, 102 Nev. 17, 18, 714 P.24 566, 567
(1986).

a
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the same restriction on the State if it were represented by two attorneye.8

Nor are persuaded that the State improperly introduced "victim-impact’

evidence at the guilt phase of the trial. The tesiireony of the victim’s

mother tended to establish that the victim would not Walley part with

hie car. ller teetimony was therefore relevant to the states prosecution of

?mull for attempted robbery. 9 With. regard to the testimony of the

victinee aunt, it appears to be irrelevant but in no wise preiudidat.

Finally, at the mind jury prooseding, the proeecutor adequately

instructed the grand jurors that evidence of the Vegas World shooting was

applicable only against Fuzell’s original co-defendant Sei White.10 We

attii oel5 &Az 114 Nev. 981, 968 P.24 7115 (1998), esigmkg
=gat 115 Nev. 33, 975 P.24 1275 (1999) ("A trial judge has authority to
asinue protection of public interests including assuring fairness to the
prosecution.").

NRS 200.380 (defining robbery in part as "[Ow unlawful taking
of personal property from the person of another . . against his will"); me
ikkg NHS 48.018 (providing that mrelevant evidence’ mums evidence
having any tendency to make the existence of siy fact that is of
consequence to the determination of the action more or WM probable than
It would be without the evidence"); NRS 48.025 (providing that relevant
evidence is generally admissible).

wan %Mel! , Bestaill 108 Nev. 155, 175, 787 P2c1 805, 819 (1990)
(indicating that segregation of evidence presented to a grand jury can cure
a defect in the presentation of evidence that is admissible only against one
defendant); gee.Alge Rowlaed y. $tata, 118 Nev. 39 P.34 114, 122
(2002) (reaffirmiug that the ultimate issue is, "whether the jury can

continued on ne2a pat,..

4
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therefore  conclude that Fault has foiled to demonstrate either that his

COLUMN performance was objectively unreasonable or that he was

prejudiced-

However, our review of the record reveals that Feasegirs Pixy

found both the robbery and "receiving money" aggravating circumstances

based on the same facts. They were therefore improperly duplicative ,u

Feaxell did not raise the issue of duplicative aggravators in his opening

brief. Nonethelese, given the particular circumstances of this case, we will

reach the merits of thia

First, abeent a showing of good cause and prejudice, the claim

regarding duplicative aggravating circumstances would be procedurally

ham& Feazell’s conviction was the result of a trial, and the issue could

have been raised in the instant habeas petition .a However, good cause

. continued
reasonably be expected to compartmentaliz’ e the evidence as it relates to
separate defendants’) (quoting %low vatti, 1.13. Nev, 848, 844, 899 p,2a
544, 547 (1995)).

118.1 Lane ,v,3tacs adoXeLiD, 11,4 Nev. 299, 304, 95611.24 88. 91
(1998); NMI 200.033(4), (5).

12§Al N1S 34110(1)(b)(3) (providing, in pertinent part, that this
court shall dismiss a petition where conviction was the result of a trial,
and the grounds for the petition could have been promoted to the trial
court, raised in a direct appeal or raised in any other proceeding that the

continuer/ os, next page . . .
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exista to excuse the procedural bar because Feszell has a, right to effective

counsel in this ptoceeding," and, as we e xplain, FeWars Post-conviction
counsel was ineffective in failing to raise this issue in the instant

petition. 14 Counsel was ineffective and prejudice resulted bar-S.11U this

claim has merit; the aggravators are duplicative, rendering the "receiving

money" aggravator invalid. No purpose is served by requiring FeazeIl to

submit this claim in a successive petition in which he also demonstratee

good cause and prejudice. Similarly, this court has reached the =rite of a

claim of ineffective assiata.uca on direct appeal, without requiring that it

� .. continued
petitioner /MS taken to secure relief from his conviCtion IU34 sentence
absent cause for the failure to present the .circhn and actual prejudice).

�
"dftft NES 34.820(1)(a) (providing that appointment of counsel for a

habeas petitioner sentenced to death is niatidatory if the petition is the
Bret one challenging the validity of the petitioner’s conviction or
sentence); Clunk v. Warden, 113 Nev. 293, 934 P.2d 247 (1991) (holding
that if a petitioner in a first petition is entitled to and appointed courisel
pursuant to the statutory mandate of NILS 34.820(1)(a)1 than petitioner is
also entitled to the effective assistance of that counsel).

14211 Crintn, 113 Nev. at 302-04, 934 1).2d at 252-53 (stating that
scieffective sudden= of counsel can constitute good cause to defeat
procedural d.efault).

Swope Cum
oe

Nirmer
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be raised ill the first instance in the district court, where the record dearly

demonatrated that counsel’a actions were ineffective aa a matter of iaw,0

Second. Featell argued unsuccessfdly on direct appeal that
his two aggravators were duplicative.’ Normally, the doctrine of the law
of the case bare reassertion of a claim in habeas i o but we have discretion
to revisit legal conclusions when. we/Taal:asci i* ft la warranted in this case
because after the disposition of Navas appeal, dill court held in loirie rt
that the same aggravators in question here are dup1cative. 0 Moreover,
Lan, .1,1 did not announce a, new rule of law. 011 the contrary. it relied

upon well-establiehed Nevada law in ruling the aggravators 4uplicative.2a

is222 matjazi, va tate, 100 Nev. 74, 79�80, 675 13 .2d 409, 41.2-13
(1984); mece,42 MILLAate, 114 Nev. 169, 178-79, 953 P.2d 1077, 1084
(1998).

lerea,zeU, 111 Nev. 1449, 906 P.241 at 729-30.

-rtagg frally,Pgq, 91 Nev. 314,535 P.2x1 797 (197)-

18§M Earjoicd_LXLM/1 ill N’ev. ,	 34 P.3d 519, 535-36
(2001).

0114 Nev. at 304, 968 P.2d at 91; Lisaista,:v._Lottgus, 110 Nev. 349,
353, 871 12.2d 944, 946 (1994) (holding that where a claim had merit,
denial of relief by this court conatituted an impediment external to the
defense that would excuse appellant’s default in presenting the same
claim in a suoceesive petition).

2°1-aaoll. 114 Nev. at 304, 956 P�24 at 91_

*mum &mit

co

Mum

gib itakt

JA004677



� ri

Thua, issues of retroactive and proepective application do tiot arise.31

Accordingly, we strike the °receiving Money" aggravator because there axe
no facto to support, it apart from the robbery of the victim, and it is

therefore duplicative.
When an aggravating circumstance is not supported by

sufficient evidence or is otherwise invalid, this court may reweigh the

alid aggravator against the mitigating evidence, remand far a new

penalty hearing or impose a sentence of imprisonment for life without the

possibility of parole.23 We conclude that it is moat appropriate here to
remand Feaaeirs cue to the district court for a new penalty hewing.

For the reasons discussed a.bove. we AFFIRM the district
court’s denial of Feemeirs claims of ineffective assistance of triSI and

21 ,CL Giep v, District Court, 106 Nev. 2084 211 789 11.2d 12459 1248
(1990) Maw ruled apply prospectively Union they are rules of
constitutional � eee44o Itiazrey y_Sjate, 106 Nev. 907, U0, aog p.ad
226, 226-27 (holding that Supreme Court decision could be applied
retxvactively where decision did not announce new constitutional rule, but
merely explained state statutory law as it existed at time of habeas
petitioner’s original sentencing),

222Sa Canape_v,Stete, 109 Nev. 864, 87743, 859 Pad 1023, 1031-35
(1993) (explaining. pursuant Cleinrooul v. Misgissioui, 494 U.S. 738
(1990), that this court may weigh aggravators and. Esitigetors);
177.065(3).
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aPPallate counsel, VACATE his sentence of death. and REMAND for a

new penalty hearing consistent with this order.

It is so ORDERED.

Maupin

Shearin

Leavitt
eirckfit
Becker

Hon. Kathy A. liarticastle, District Judge
Attorney GeneraliCarson City
Clark Catty District A.ttornay
Scott L. Bindrup
Clark County Clerk

9
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S

Appellant,

vs.

TEX STATE Of NEVADA,

Reapondent.

This is a proper parson agpeal from an ardor of the

court darling � petition for post-conviction relief.

On May 25, 198$, appellant was convicted, purauant to

* jury vardiot, of ono count of grand larceny. The district

court . also daterminad that appellant had suffsrad two prior

talony convictions and sentanced . appellant to twelvs years in

the Novimis State Prison 6s a habitual criminal,. Appellant

filed 6 direct appeal challenging his conviction, and this

court later disaissad that appeal. Au Hankins V. State, Oder

Dismissing Alumal, Docket No. ,19145, filed hacember 1, 190S.

On June 23, 1212, appellant filed in the distriot court a

petition for a writ of mandamus raqueating that the distriot

court order ths Clark County Public Defender to provi4a him

with his C4S0 file. Tour months later, on October 12, 1909.

ppellant filed in the district court thO instant potitiom for

post-conviction ralisf. The state opposed the petition and on

cumber 13, 1980, the district court denied the petition.

opplaal followed.

On March 12, 1990, this court entered an order which

noted that appellant’s petition alleged that his counsel

ineffective et trial, at sentencing and on appeal. Despite

this, however, the district court failed to make any findings

of fact or conclusions of law regarding th4 effectiveness of

appellant’s counsel at any of those proceedings.	 RS
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117.365(3) (requiring the district court to enter specifics

findings; of fact and conclusions Of law in an order dairying

post-conviction relief). We also noted. erronatnialY, that
appellant WAR represented by the Clark County Public Defender

at trial end on direct apneal. Deapite this apparent conflict

Of intereet, the district court allowed the Clerk County Public

Defender to represent appellant at the hearing on the petition

for post-conviction relief. Thu*, we concluded that the
district court may have erred when it denied appellant’s
petition. Acnordingly, .wele directed rempondent to show cause
why this appeal ehould not he remanded to tha.district court
Sor proper consideration of the allegations contained in
eppellent’s petition.

Respondent semarts 1.4 rempimume to the order to show
(muse thAt thin court erroneously determined that the Clark
County Public Defender represented appellant at hie trial.
Specifically, it states that Stephen Deka, Zs,, repremeented

appellant at trial and WAS at that time a member of a private
Law firm, Vsqmah and Ittilait. Our review of the record on appeal
reveals that this id true. We note, however, that the record

AlAd discloses affirmatively that appellant was represented at
sentincine by DAILLOI Hastinge, Bog., a:deputy employed by the
Clark County Public Defender. The reward further discloses

that appellant was represented in hie direct appeal by the

Clark County Public Doiondox. Finally, contrary to
-

respondent’a assertionsc the record affirmatively dlacloses
that Deputy Public Defender Daniel Hastings, %eq., the attorneY
who repreeented appellant at sentencing and whose performance

was challenged in appellant’s petition 1 appeared on appellant’s

behalf at the hearing on sppellant’s petition and that ha

partIcIneted in those proceedings. Under those circumstances,
we conclude that ths appearance of Impropriety created by

2



counsel’s conflict of interest in this case was sufficient to

violate the publio trust and confidence in ths impartiality si

Our criminal justice system. Se, generally Cbliier V. State,

101 Nev. 473, 705 P.2d 1126 (MS), Accordingly, we vacate the

order of the district Court denyirtg. appellant’s petition for

post-conviction relief, and we remand this matter to. the

diatrict court for an evidentiary hearing. To further lessen
the appearance of partiality based upon bearings alteedy had,

the proceedings On remand mihall be conducted before a Miners -ft

district °curt judge, This district court *hall appoint now
counsel to represent appellant on remand, and *hall enter
jpsaillo findings of fact and conclusions of Lew to support its

decision on remand.

zt	 ORDSRZD.4

Ben. Stephen L. Nuffeker, Dietrict Judge
fon. Brien McKay, Attorney General
kon. Rem Boll, District Attorney
4ease Jame* /Jenkins
Loretta Bowmen, Clerk

loThis order shell constitute cur final disposition of this
appeal. Any challenge to the district court ’a decision an
remand ahali be docketed as � new promwding.

3
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�
IN TUE SUPREME COURT Of THE STATE OF NEVADA

�

RIC(MD LE; HARDISOHo	 )
)

Appel/ent.	 )
)

Va.	 )
)

THE STXTE Of WM*,

Respendeet.	 )

)

He. 241°S

". FILED
C.’

MAY 2 144

=Mica=

CM:=61114"4.1.rry,IT:

GRP agurr3.114

7A0.

This is au appeal from 4 ceder of the district court

denying appellant , s amended petition ger pesc-ceavictiata raw_

On Atria 25, ise7, %vellum was canwicted,, pursUant ta lUry

tsial, of cat count of first degree eurder with use of a deadly

weapon and was sentenced to death. A4 trial # simallipt wag

represented by ecurt.appeinted counsel, Rohert Logahes. who Ls

sinca deceased. Th1.1 court atAiremd efgeLlehtfz corrvictiell aue

eanceccaon ay .:teal. lasitextisea v. State, tO4 Way .. 530, 712 Pd

32 (1914).

Cn March 2, 13er, anpellant petitioned the district

court tut poet-conviction :vita. The district court denied

appellant’s petition without conducting am +wide:mien,

This =ere Alemissed appellant’s subsequent appeal. $as Hardison

v. state, ciocket No. 24473 (Order Disseisitim Appeal :February 22,

12/0.

appailant than filed LA the U.S. DLice Coe, 4

P4Cf.tiar4 e0V a wric el habeas corpus wkiLek the (LS. Cierrice ce

held was a *mixed° petition containing both exhaeeeed

Istlexhimmted claims for relief. Om SaPteeber 20 1 1,11. , the 11-2-

Oiacriat taunt seayei appellaet’a petitiee so thac he could

exhaust his claim= in SCaCa CcUrt.

Povemher 12. 1311. 	 de fiied le the Kevada

itscrix ..: caul. an s ameaded wition car pd44 .4envietice relief.°

CT; F4brUil gy IL, 1222 1 the district tour dismissed tne peeieion
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vithout conclucting an cviicatiary *ztg. This appeal followed.

Appellant contends, 44014 other things, that . counsel 04$

Ineffective during the penalty phase of his trial. We agree.

To stata a claim of inat active assistance ce counsel

hat is sufficient to invalidate a death sentanca, aP12411aot Met
show that touna4’s rapresentation fall below an objective

standard of tuasonablaniss and that tharo La a reasonable

probability that, hut for counsel’s errors, the result at the

pracatd/45 would have-_,hean different.	 �gA Strlcklawi v.

Raahingtan, 410 U.s. 4E1 (1444WWardan V. Lyons. tss Nev. 420
44

643 PAci 504 (13441, Atr.t . UAW. 471 U.S. 1.004 (12SC.

At the panalty phase cif ap7el2ant o s cLa1 s’smalantss

coutwel Presanend aa *Unease, ar evidence anal made only a brief

closlog argument:

I’m going to try to mak* a palat. X hope 2
maka it. Yon look at man (Niel haiag shot
tWic4 in the back tar no apparant motive.
vas, trying tm think Oi tha words that C244 to
ma as 1 looked at these facts: *booking,
horrendous,	 terrible,	 bad,	 naan,
incomarehenaibla, ignorant, no anplanation.

swan, �mpecialLy without apparent native.
Tau and I don’t operate in the

anvironmant that Richand Lea Hardison was
oPerating i4.

That’s *hat makes this ease -- sa
senseless. And tha point I’s trring to mako,
and hopefully I tan, is	 is that Richard
Tlee Hardison was apersting at a lava/ that ha
lived in. Va heard the testimony of
Lockatt vto *apt that br Won, hiosel2 and
Mc. ’,Johnson veva siicady high do drugs and
alcohol and haunting off %ha leraat waill.
. I wou14 achmit that is the only

envirenment ghat Richard Lao Hardison know.
lie

� 
wad eve:acing in that environsint.

Obvieusly yam and I don’ ’t take a. weapon Co
settle oar heeds. *Nettle aur di4faxencas.
Thank cod most paapIa :knot.

But lat’s not dacaive ourselves as to
*hat the environment was 44 AugUsC net,
1$116. 70, or 742 Madison Avenue, On ’behalf
of Richard and his family, I ask you Co Spars
his lien. ha’s a aoWmar of a human family.
He i m 20 years a14. L can’t believe that

thorn LA not soma goad la Richard that the
.:eat of his lila can’t Ondtea sylph it that
is io the prisaa i4 Nevada. Thank You.
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it support ae tha itatarm petition. appel laat ai+Ole tad

severalatJda.vLti:egatding potential mitigatiag testimcny that
"

was not presented by tactual. en hig behale, The a. i2avii ware

tram appellfmt. appellant’s aunt. appallant’a grandmother, at4

appellant’s father. The ailLdavits state that the affiants had

spoken co trial counsel and wczewiUL ta te g tify, bat that they

wfre nova: aailed. ta summary. the affi4av1.t4 seats1 as othe

things, thati IL) the victim was a crack and PCP dealer with 4

reputation az a netghberheed bullyt (21 the victim had ;cavil:144y

scabbed and beaten apperaene; (;) appellant had been exposed to

drugs lie an infant. wee brain dams*. bad an 2.Q. of IS, and had

diffieuity reading and writings (4) appeilaat had balsa beaten up

and abused durtmg his childhood by alder, bigger boys because he-

wn quiet and ’malt; (SI appellant had a drug problem and lame

fearf’4 cf everycne; It) appellant had dropped eut et high schael

after the iath gradat (7) appellant was a sogt, kind hey who

helped the neighborhood elderly: and (a) appellant was ehy and

would never iatentioaally hart sommemmuniess absolutely pressed
o degend himsele.

District coamts mast afford a death-eli big detendant

every . opportunity te ?cement mitigating evidence b441UA4

peezeesion of thew/it complete Lafcreaticapeasibie regarding the

defendant’s life and characteristics Le essential to the se/action

et the appropriat *stta j ileriX v . Stata. lct 4 Pay. 447#

7,1 8.2d 1104 (Imo). Nevertheless, decisions en what mitigating
4

evidence co present may censtitute a strategic cheice el counsel.

ADZ Maszan v. State ltS neW 4 742, 71.3 P.24 430 (3.5411. Trial

counsel in this case howev=,.pretented ac mitigating evidence

whatsaava: and the taeard 4o45 mot suggest chat lc was a strategic
�

decistan.’ 54. canape V. SCate. tat Nev. 444. aS, P.2d 1423

twit nets that this case is templitstad 1:m44 1414 appallaavs
tziaL counsel died ’sight swaths altar aPteLlant" 4r141 - "1414I 44
inquiry into ceuesel*s Ce4C4.es impeesibis.

3
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1523) (de4endant =equeszed chat trial counsel not call family

members at ’penalty phase?.

We have previoesly suggestad that presenting A4,

mitigating ’evidence. as cppeseci to presenting only some at the

available mitigating evidence, tan aPproaoh R.21:	 insff otiva

Lstance et counsel. lee’	 Wilson v. State, 1.45 114V , lit.

171 p 44 512 (1,421 (=amid wax ineffective at the penalty phase

of a death, trial’ far failing to praaant a lats* body of nitigating

avidaoce anc3. presenting a danaginv s.rgument to Om sissitescinc

paatel); Ma=zan V. state, lea Nev -74. E 7 3 	 443 a/441 ccaurvsil

as inaftoctive ac mhe penalty phaso of a death ttial LS a mutt:

t law when emonsel presented no witnesoes or mitigating

CLZCA4m41C4A4es and sada a couneerproductive srgumant to the jury),

although we do net saeolude that the presentatiaa at to

acing avidancs is gat la ineffective assistance ad C*416141#

under the unique circumstances at this ease, Ue CaMCI,J1d4 thac
�

appellant received ieefteetive assiscanes at counael. Ca44211124,

aPparent failure to nal/ appellamaf s gamily to testify. to

*Plualant’s childhood, disposition,. end prier history with the

victim, coupled with a quastienable Glasiatazguanne fall halow an

ehloCtive standard of reasonableness.-
2unthar, we canclusla that appellant has demonstrated

prejudice. If the jug, had heard tha affix:Ms testify in the

manner their ntfidawits state they would have test4diad 1 cher* is
a reaseeable probatility that the jury woold hava beater

understood trial, counsel’s etasing irgument and not haw, returned

ahe death penalty.

Accordingly, 440 calmatiddi that appellant received

ineffective issiscascs of coutsal at the penalty phase of his

trial.’ Thereto:a. Vs revered the discrict csure’s amdar denying
1111111■Ill

twe have =side:ad appellant’s ache: cadcanci eas rslaraing
the inefteeziveneas at =tat asenaal &min% this TAU phasa and

(cooeinued.-1

4,
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IThe Renerabit Kohart E. It044, Chia
actieipate in eta teCiSlad a this 351424.

3

JuliCiCI, did not

appellant’s pittiCion and vacate appa l:Jane’s sentence of death. W

remand this aatter to the district court for a new penalty hearin5

before a thiaa-jUdge panei.
xt is ao ORDERE0.2

Kan. zack idehman, District +Nage
Nom. rrookis $um nial Papa, acterney atotral
Ron. Amx A. Belt, 04.stricr. Attorney
Pattei Law Citiiets
Loreata Bowman, Citric

It...osotinamdl
they’ are withaat mtrit. Farthar, appellant’s contantion thaC
was deeied a fai: taattallit prosecuteriai (misconduct
coritltaa.
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