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JAMES EARL HILL,

Hg. 1E252

Appallant,

vs.

TRE STATE QF HEVAUDA,

faspondant.,
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.. QRQE3 DISVEIEING APPEAL

This ix an sppeal !imu an arder of the dilstwietd soust
supmarily diswmisaing aggn&imﬁ’z Progar peaTean patition for
past-canviction rTeilef. Qur review of the recard on appeal
ravaslis 3 Juriadicticnal defeck, Speclifically. wa acbte Shat
tha disztyict coury enberead Iiix axdex danving appellantis
petition an Mayeh 17, 1987, and thal sppellant had thirty days
._:'.':cu that date within which 0 #ils Ris notice of apneal with

" the clurk af e distzict cowrt. Jes NRAP &(b). An untizely

natica of aggeal is insufficlent to vest jusisdicticn in +his
cauxt to entertain an appesl. Soq Jerdan v. Qilzector, Dep'd af

In the prazsat case, appellant gent his notios of
Aggeal ta the claxk of this courd within the time speciiied in
NRAP 4(b). Appellant did nat f{ls his notice of appwal with
the clazk of the distzict court, Newsver, until Juna 16, 1967,
well buyénd the time sgacified ja NRAP 4(8]. It thezefaTa
apgaars that this cacet lacks 'ywmmqnn by entesbaisn bhis
appeal. Sas Joidsg, 101 Wev, ak 242, 436 P.2d a® 9957 xes 3ldg
Goldem v, Mekim, 4% Wav. 350, 283, 204 P. 602, 603 (1522) {a
dacument tz #ilad when Lt i degosited with and Twcaived by the
groper afficay fag filing).

We nata, hawsvaz, that agpellant’'s pefitian b;km

the unlque civeumstsaces of this cdse a Slamisssl with

.
v

" Priscna, 101 Mav. 144, 498 ¥.2d 294 (1985). N

challenged the prupristy of a daath santencs, and that ondes

JAD04691



at

.

( i %
@ @

prajudics would be lnapgragriati. Accavdingly, we dismiss this
appeal withaut prejudica to apgellant’s rigézt ts za~file hig

patition for pasi-convictica ralief In the distvict esurt. IE

the distoiet caust
£hall 'm:;d an evidentiary heazing and agpoine counsal to

apgallankt aidcta te Te-fils hisz pstitian,

zapreasant sgpsilant ia the procaadings held on the ranewad
uatiticn,

-

It ia so QRDE=XL.*
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3rn light of thisg dispazitica, we deay a3 meadt

sgpellant’s sotide far ipgeinement of coungel % ragredent nim
in this agpeal.

c¢e: Ras. Sarle W, Woaibs, Jv., Oistmict Judge

Hon, frian Holay, Atiornay Ganeril
Honm, Rax Bell, Dlistoies® Atforiay .
Mgcgan 0. Haxwls, Pubile Cafander .
Laratta Bowman, Coexk
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1179 (1851},  Appellant subsesvantly filed a petitien for post~

Q.

¥ THR SURREME CQURT OF THE STATE OF NBVADA

QANIZL STEVEN JUMES,

; Ha, dadu?
ippallane, ; ) '
- 3 FILED
mm“m'xmmt i AUG 23 159
- R SR Tt

This 18 an appsal from as axder of tha dlstxict court |
danying appallant’s petitiss for pest-cunviction relief,
Agpallans Danisl Zteven Jones pleadsd guilcy to the murder of
ponald Weody, A chrse-judgs pacal sentefced ippellant ho deaca.
Appellant than #iled a dizect appsal with chis gourt, and we
affizmad the cenviction. Joues v, Jtace, LG7 éhv'. §33, 817 p.2d

convictioa ryelief in the diastricc ecurs. The distrigct cours
dismiszed appmllant’s patition without =n avidsnciarzy bheazing.
’ppellant sppeals, conCending chat cthe distzice court erved by
diwmlisning hia petivion, .

igpellaat first Arguss that kthe Nevads court lacked
jurisdiction Lo prosecuts the wurdes. *'The sffect of the plaa of
guilty, geoerally m. is 4 zecord scuission of whataver iz
wvall charged L(n sn indictmect . . . 1% Slese v. Chisd of Police,
&7 Wav. 533, 535, 439 £.24 1183, 1144 {1371} (quating Ex parts
Fickson, 36 Nav. 94, 101, ‘133 P. 133, 386 {1:1W)).  The
indictment, oo its fags, confers Juvisdictiom and tRis i
suppezted by the &vidence pressnted by che state. Tuder tha
stxte’y thesry of the cass, jurisdictien is established. Tha
question is oot whether the stats Bad jurisdictios, ®ut whathexr
the scats proved che facts whick establizh thar jurisdiction. By
pleading guilty, appellant ralieved tha state of the burden of
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proving the facts in the atate’s theory. Appellant's argumsat is
tharsiore without mezit.

Appsllant nmxt argues that bix plea wis entarad
iaveluntazily hecauss hs was 5ot coapetent At tha time he pleaded
guilty. Thars is noching io the rscord to suggest that Jones was

uot covpetent S& anter A plas. Zex Dusky v. United Btates, 357
T.9. 423, 402 {134a) {che test for compecance iy whathez dafendasr
is abls to comsull with counwel wizh a reasonabls degras of
ratioral usderstandizg and bas raticzal and factual undsrsGandizg
of the procaadings) . Wa tharefore coocluds that this srgumenr is
ui!:bm;: warlt

Appallant rnaxt argues Shat the thrae-judge sestancing
panel is unconstltutional. This is not ag appropriate fssus Yor
a post-cenviccicn paticion.* Therefore, wa nead not consider chis
Lgxtia. ’ 7

Appellant paxr arquas that his trial counsel was
inaffective. Ta atats & claim of ineffactive asslstance of
oounsal sufficlent %o fovalidare a juégunr. of convictlion baoed on
s guilty plea, an agpallanc must émmu chat hia counssl’s
paxfogmance fall balgw an ohiactlve atandazrd of YeAsonADLesiass .
FurtMer, a8 sppesllant must demcugtrats & reascoable probabiliny
that, ur for counsel’s srverm, appallant would pot have plaaded
gulity snd would have irsisred on goitig e ‘um.‘ See ELLL V.
tackhare, £74 U.8, 52, S3-35 (198%); Varden v, Lyooa, 100 H‘gv.
430, 693 P.24 S04 {1284}, gcmut. dendad. A7L U8, 1004 {1985} .
Appellant hax fatled to sasisfy sithar part of this tesc, aod ve
concluds that his argumest is withous swrit.

Appallant paxt acgues that his appellats cogassl ;van
insffactiva. Howsvar, we tooclude that appellant has falled to

WRS 34.831011) {a) pmias that a past-convicting patitien
shall ba diamisged Lf ot based 4pon an allsgation that the plea
was imvaluagarily o unkoowingly enceped or phat the ples was
sntarsd withous effeutcive n::.n:mu of sayugel.?

3
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show that appeliata counael falled ro past aa obiective standard

of reascoablensas or that appsllant was predudiced by the
peviormancs ¢ appallate coungel, '
Pinally, appellant apgues that the dietsict cours erred
by dsaying him an evidenciavy heaazing. m ot the Zaztual
allagations wads by appellant are belisd by the record, ac
agpellant ia not sotitied to wn svidentiary Reaging. Hatgrove v.
Seate, 100 Hev, 458, 503, 646 ¥.2d 333, 239 (iaw4).
Having qonmidersd all of appellant's argupenca and
cagsluding thar they aze withaut marxlt, we
punep thiy appeal disalamed.

&t

es: Hoo. Gete T, Portey, Listyict dudge
Hem. Frackle Sue Dsl Papa, Autorney Qanersl
Hom. Stewazz L. Rail, District Actoznay
Philip H. Duniax
Loratts Zowsan, Cleck
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DEC 2 3 2002
Fadoral
Las g e
IN THE SUPREME COURT OF THE STATE OF NEVADA
DANIEL STEVEN JONES, ~ No. 35081
Appellﬂpt,

V8.

WARDEN, ELY STATE PRISON, EX
MCDANIEL AND FRANKIE SUE DEL
PAPA, ATTORNEY GENERAL OF THE
STATE OF NEVADA,

Respondents.

Sormem, Coust

msiam&ppeﬂ&mmﬁrd&ofthammm
appellant's petition for a’w::it of habeas corpus in a death penalty case.

On Sepmhar 24, 1990, appellant Daniel Steven Jones pled
guilty to f'u'até.agee murder, and a three-judge panecl sentenced him to
death. This court affirmed appellant’s conviction and sentence.?
Remittitur issued on October 25, 1991. On December 27, 1991, appellant,
with the assistance of counsel, filed a timely petition for post-canviction
relief in the district court pursuant to former NRS 177.315-385. The

Wones v, State, 107 Nev, 632, 817 P.2d 1178 (1991).
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district court denied appellant relief, and this court dzam;ssed appellant's
appeal from, the denial ? _
On May 1, 2000, appellant filed his current. post-conviction
{peﬁﬁonﬁarawﬁtafhabaas corpus in the district court pursuant to NES
34.720-.830. The State filed an opposition allaging that appellant's
petition was untimely and therefore procedurally barred. Appellant filed a
response fo the State's opposition. After hearing argument, the district
court determined that appellant had not shown good cause for the delay in
filing the petition and dismiased it aa untimely. The court did, however,
reserve a ruling on the issue of whether the State failed to diaclose a
benefit allegedly received by a State witness for his testimony at
- appellant'a penalty hearing. Ths court subsequently heard argument on

F this issue., On Decomber 14, 2001, the district cowrt filed its written

findinge of fact, conclusions of law, and order denying appellant's patition.
This appeal followed. '
Procedural default

NRS 3&7§6{1} prévidea that absent a showing of good cause
for delay, a petition challenging the validity of a judgment -or sentence
muat be filed within one year after this court issues its remittitur on direct
appeal. Good cause requires the petitioner-to demonstrats that the delay

ate, Docket No. 24497 (Order Dismissing Appeal, August

28, 1396).
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was not his fault and that dismissal of the petition will u.nduly prejudice
him 3
. Appellant filed his current habeas petition almest nine years

after this court issued its remittitur from his direct appeal. Appellant

ingiata, .howeve:r. that this court must review his allegations of
constitutional error for a number of reasons despite the procedural bar.
First, appellant contends that he has established good cause for the delay.
In particular, appellant submits that any delay was not hia fault because
in regard to his first petition the district court (1) provided appointed
counsel insufficient time to develop an adequate petition; (2) "denied an
evidentiary hearing, refused to bring fappellant} to court, and summarily
denied the petition"; and (8) failed to inform appellant and appellant's
counsel of the potential consequences of failing to raise all available claims
in the initial petition as was required under former NRS 177.380.4
Second, appellant complains that he never signed the amended petition or
saw. it before his first post-conviction counsel filed it. Appellant finally

INRS 34.726(1).

‘See 1987 Nev. Stat., ch. 639, § 34(3), at 1328-20 (providing that, in
a death penalty case, "[tlhe court shall inform the petitioner and bis

- counsel that all claims which challenge the conviction or imposition of the

sentence must be joined in a single petition and that any matter not
included in the petition will not be considered in a subsequent
proceeding™. .

JAO04700
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ascribes his untimely petition to the allegedly ineffactive a;aistanc:a of his
first paet-mzwmon counsel. Appellant further alleges he waa prejudmed
because the issues raised in his habeas petition have merit.

Appellant haa failed to establish good cause for his delay in
filing his habeas petition. First, the ervors alloged against the district
court and the defects identified in the first post-conviction petition do not
speak to the issue of appellant's delay in fSling his second post-conviction
petition and therefore cannot excuse it. Second, appellant filed his first
post-conviction petition in December 1991, "Atl that time, thete was no
constitutional er statutory right to post«convmt‘im counsgel, Where thera is
no right to counsel there can be 6o depnvman of effective aaswtance of
counsel and hence, 'good cause' cannot be shown based on an
ineffectiveness of post-conviction counsel claim."s

Appellant next claims that this court cannot apply NRS
84.726(1) to his current petition because that provision was not in effact
when he filed his ariginal post-conviction petition and therefore
impermisaibly extinguishes his prior right to file a second post-conviction
petition unaﬁ'acted by the one.year filing limitation. He further contends
that thu court's recent decision in Pellegrini v. State. in which we held

tPelleerini v. State, 117 Nev. __, ., 34 P.8d 519, 537-538 (internal
quotations and citations omitted).

JAO04701




| default rule that cannot, consistent with constitutional principles of dua
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that the procedural bar applies to suceessive petitions,¥ constitutes a new

process and equal protection, be given retroactive effect. Appellant also
contends that this court's Pellegrini decision “in itself violates due piimesa
and equal pratection.” Wa disagres.

In Pellegzind, this cowrt acknowledged that

[plrior to the effective date of [NRS 34.726], the

sola statutory considerations for timely filing

under Chapter 34 were laches . . . and that a prior

poat-conviction petition pursuant to NRS Chapter

177 had to be fimely filed. If a petitioner was not

barred by laches and had met the prior petition

prevequisite, his Chapler 34 petition was not

subject to dismiseal on grounda of failing to meet a

one-year filing rule.”
The court then mtsd that "the legislature cannot extinguish an existing
cause of action by enacting a new limitation period without first providing
& reasonabls time after the effective date of the new limitation period in
which to initiats the action.™ We concluded that "petitioners whose

convictions were final befare the effectiva date of NRS 34.726 and whohm}i

¢id. at ___, 34 P.3d at §25-31.
Td.at___, 84 P.s& at 529.

L (quotmg Emmg, 150 ¥.3d 370, 878 (4th Cir. 1968)
- aliota, 461 U.B. 273, 286 n.23 (1983))).
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fled a timely first petition under Chapter 177 ware entitled to a
reasonable period of time after the effective date of the new limitation
period ta which to file aﬁy successive petitions."? Wa further determined
that it is both reasonable and fair to allow petitionera one year from the
sffective date of the [statutory] amendment to file any successive habeas
petitions."? We continue to consider this reasoning sound. Because NRS
34.726(1) became eﬁ'ectwa on Jammry 1, 1983, and because his current

l habeas petition was not fled until 2000, appellant does not qualify “for

timely filing under this narrow exemption from the requirements of NRS
34.726."* Moreover, we reject appellant's argument that in Pellegyint we
announced a new rule that sheuld inj; apply prospectively. In Pellegring.
we noted that we *had previously applied the time bar at NES 34.726 to
successive petitions"® and that "the plain language of the statute
indicatea that it applies o all petitions filed after ite effective date of
January 1, 1993."1% A case interpreting the plain language of statutes and

"

g, .

s

vld. at 34 P.2d at 528.
UId. at __, 34 P.3d at 529.
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~g‘wen retroactive effect.M

Next, appellant ‘contends that refusing to review hia
constitutional claims on the basia of either NRS 34.726 or NRS 34.8101
"would violate the due process and equal protection right to consistent
treatment of similarly-situated litigants® because this court allegedly
3.pp1i§s these procedural bars so inconsistently that "they do not provide

' adequate notice of when they will be applied or excused.” Wa reject this

contention and conclude that the instant petition i3 beth untimely and
succeasive. As we concluded in Pellogrini: "We have been consistent in
requiring good cause and actual prejudine to avercome the procadural
bars,” axid we see no reason to revisit this issue. We particularly reject

l8ee Murray v. State, 106 Nev. 907, 810, 803 P.24 225, 227 (1590).

. 1WNRS 84.810(2) provides that a second or successive petition must
be diamissed if it fails to allege new grounds for relief and the prior
determination was on the merits or, if new grounds ave alleged, the failure
to assert those grounds in a prior petition constituted an abusa of the writ,
NRS 84.810(3) requires a petitioner to plead and prove specific facts that
demonstrate good cause for failing to present a claim before or presenting
a clatm again and actual prejudice.

JAD04704
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appellant's reliance on unpublished dispositions as cog'niza‘éie support for
his claim of inconsistent application of the procedural bara.16

A&diﬁona]]y. appellaxt raisea & number of claims that were in
substance previously asserfed, either on direct appeal or in the first
vetition for post-canviction reiief.f" The law of a first appeal is the law of
the case in all later appeals in which the facts are substantially the same;
this doctrine cannot be avoided by more detailed and precisely focused
argument.l® Any attempt by appellant to reformulate his direct ap;;eal

1Seq SCR 123 (providing that "[aln unpublished opinion or arder of
[this court] shall not ba regarded as precedent and shall not be cited as
legal authority” subject to exceptions that do not apply hare).

"Specifically, appellant reasserts that (1) juriadiction was
imnproperly exercised by Navada courts; (2) trial counsel failad to object to

| the sllegedly improper exercise of jurisdiction; (3) trial counsel's failure to

object to the exercise of jurisdiction by Nevada courts rendered appellant's
guilty plea involuntary; (4} trial counsel failed to have appellant properly
evaluated by a neuropsychologist and psychiatrist, which failure allegedly
resulted in an involuntary plea; () trial counsel "unreasonably failed to
investigate and discover exculpatory evidence" on two Florida homicides
that were presentsd by the State at appellant's penalty hearing; (6) txial
counsal should have objected to the State's charging appellant with three
aggravating circumstances and should bave presented additional
mitigation evidence; (7) withdrawal of appellant’s original trial counsel
rendered appellant's guilty plea involuntary; (8) the prosecutor committed -
misconduct to which defense counsel often failed to ohject; and (9)
appellate counsel rendered inaffective asaistance.

18Hallv, State, 91 Nev. 314, 315-18, 535 P.2d 797, 798-99 (1975).
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laims as claims of ineffective assistance is similarly unavailing, To the
extent appellant claims that our previcus review of his case was
inadequate or our prior determinations erroneous, we reject the contention
and conclude that the issues reargued in this petition do not warrant
further discussion.12

| Appellant also raises .numerous claims thet are waived
because they were not raised in an esrlier procseding® Further,

“Qf,. Pellegrini, 117 Nev, at __, 34 P.8d at 535-38 (scknowledging
tbat "a court of last regort has limited discretion to revisit the wisdor of

its legal conclusions when it determines that further discussion is
warranted™).

“8pecifically, appellant argues that (1) he was deprived of an
impartial tribunal; {2) his conviction and sentence ave invalid due to the
(a) inadequacy of the charging document, (b) "systematic exclusion of
minorities from the grand jury," (¢) failure to "conduct all proceedings in
public, and in appellant's presence and to maka sn adequate record of the
proceedinga,” and (d) alleged unconatitutionality of Nevada'a definitions of
first-degree murder, implied malice and reasonable doubt; (3) "“the death
penalty as administered in Nevada does not satisfy constitutional
standards"; and (4) trial counsel failed to investigate and present (a)
evidence of childhood abuss, neglect and other family-histary evidence and
{b) evidence to rebut the aggravating circumstances. Sea 34.810 (2), (3);
see also Frapklip v, State, 110 Nev. 7580, 877 P.2d 1088 (1994) (holding
that claima that are sppropriata on dn-eet appeal must be pumed on.
direct appeal, or they are waived), avermyled art on othes B
Thomas v. State 115 Nev. 148, 979 P, 2d 222 (1999)
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sppellant has not shown that an impediment external fo the defense
prevented bim from complying with procedural default rules
Nevgr&heleaa, if appellant showed that important claims were
never presented to the courts, or were inadequately presented, this court
could overlook the lack of good canse if the prejudice from failing to
consider the claims amounted to a “fundamental miscarriage of justice.”2
"We have recognized that this standard can be met where the petitioner
makes & colorable showing he is sctually innocent of the crime or is
ineligible for the death penalty."®® We conclude that none of appellant’s
claims implicate this standard,

x
biate's alleged failure to disclose in

oo e MRS

BRL & J gence

Appellani contends that a "key proesecution witnese, Robert
Bezak, received bepefits an a result of his testimony and those benefits
were not disclosed to the defense” in violation of Brady v. Marviand and
ite progeny. Bezak testified at appellant's penalty hearing that when he

N8ee Iozada v, State, 110 Nav, 349, 853, 871 P.2d 944, 946 (1994)
("To establish good cause to excuss a procedursl default, a defendant must
demonstrate that some impediment external to the defense prevented him

from complying with the procedural rule that haa been violated.").
#2See Pellegrini, 117 Nev, at __-, 34 P,3¢d at 537.
uld,

24Brady, 378 U.S. 83 (1963); age also Kvlea v. Whitley, 514 US. 419
(1995); Giglio v. United States, 405 U.8. 150 (1972).

10
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and appellant were cell mates, Bezak became aware of dprpéilant's plan to
escape from prison and his possession of two "shanka” knife-like
instruments apparently fashioned from wire removed from a broam.
Appellant alleges that in exchange for thia information, six of seven
pending charges against Bezak were dropped, that he received a lenient
gentence on the remaining charge to which he pled guiliy and that the
district attorney subsequently sent a letter to the parcle boaxd informing |
it of Bezak's assistancs in the instant case. In an attempt o establish
good cause for failing to raise this claim in an earlier proceeding, appellant
contends that the letter sent by the State to the parole board was not
disclosed in federal habeas bmmedingﬁ “in response to a formal subpoena
duces tecum until repeated searches of the prosecution files were
conducted.” Appellant further alleges that the prosecutor "knowingly
presented false testimony to the sentencing panel® when he asked Bezak
whether bomicide detectives had not made it "parfectly clear” that they
could not provide him with any benefit in exchange for his testimony.
Brady m& its progeny require a prosecutor to disclose
favorable exculpatory and impeachment evidence that is material to the
defense.®® There are three components to a Brady violation: the evidence

- at issue js favarable to the accused; the State failed to disclose the

evidence, either intentionally or inadvertently; and prejudice ensued, i.e.,

#8ee Styickler v. Greene, 527 U.8, 263, 280 (1996).

11
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the evidence was material?® The evidence is material if there exista a
reasonable ‘probability that the result of the proceedings would have been
different had disclosure occurred.?” Appellant's instant petition for haheas
relief is untimely and successive; therefore, to avoid procedural default, he
has the burden of pleading and proving specific facts that demonatrate
both good cause for his failure to timely present his claim in earlier
prmdinga and prejudice.?® In Mazzag v, State, this court explained that
"[cJause and prejudice parallel two of the three Brady viclation
components. If [a.n appellant] proves that tha state withheld evidence,
that will mmntute cause for not presenhmg his claim earliex. Ifbe proves
that the withhald evidence was material under Brady, that will establish
actual pxe:uiimo a8

Appellant‘ is not entitled to relief on this claim. First, we are
not persuaded that he has established that the State withheld evidence of
inducementa offered to Bezak in exchange for hia testimony st appeilant's
penalty hearing. The single most compelling evidence in the record of
such an agreement is a declaration of gppellant's agent, an investigator

*1d, at 281-82.

371d. at 280.

»feq NRS 84.726(1); 34.810(3).

¥Mazzan v. Warden, 116 Nev. 48, 67, 993 P.24 25, 87 (2000).

12
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with the Office ‘of the Federal Public Defender, docummenting statements
allegedly made to him by Bezak in an interview conducted in August 1998.
While this declaration asserts that Bezak acknowledged providing
information to the State in exchange for mare lenient treatment and lying

under cath when he denied receiving any benefit, Bezak subsequently
disavowed the declaration in a statoment made to an agent of the Nevada

Attorney General's Office. Second, even assuming Bezak received a
benefit for his testimony, appellant cannot demonstrate that he was

prejudiced. Bezak's testimony was unrelated to any of the three
aggravating m‘rcuﬁaatames found by the threejudge panel--that the
murder was committed by a peraon. previously convicted of a vialent
felony; that the murder was committed by a person under sentence of
impx:iscnm:mt; and that the murder was committed in furtherance of a
robbery®.-and they therefore retain their vitality.; Also, evidence was
presented at the penalty hearing that sppellant was the perpetrator of a,
double homicide in Florida to which he later pled guilty "Moreover, ai the
penalty hearing, defense counsel elicited information from Bezak that he
had several felony convictions, including robbing & chureh, and called into
question Bezak's motive for testifying and whether he, not appellant, had
planned a viclent eacape and possessed the shanks found in the cell that

l he shared with appellant. rFi.na}.ly, another witneea testified that

W8ee Jonea, 107 Nev. at 635, 817 P.2d at 1181.

13

JAO04710




°o ..

appellant possessed a handcuff key that he had carved &em the head pf a
toathbrush, thus corroborating Bezak's testimony that appellant planned
to escape from custn&y. We therefore conclude that appellant has failed to
raise a colorable Brady claim that would excuse his procedural default. |
Appellant argues that "the three-judge sentencing procedure
is unconatitutional.” In support, appellant cites, among other grounds, the
United States Supreme Court's recent decision. in Ring v, Arizona ® Even
assuming Ring's recent data provides appellant with good cause for failing
to raise it in ap earlier proceeding,®® we conclude that appellant suffered
no prejudice because appellant'a reliance on Ring is inapposite. Ring
concerned a'dafendant who pled not guilty and went to trial. Unlike Ring,
appellant pled guilty and waived hia right to a jury trial®® The Supreme

81122 5. Ct. 2428 (2002) (holding that a capital sentencing scheme
which places the determinsation of aggravating circumatances in the hands
of & judge following a jury adjudication of a defendant's guilt of firat-
degree murder violates the Sixth Amendment right to a jury trial).

Seq Lozads, 110 Nev. at 353, 871 P.2d at 946.

98eq Bovkin v. Alabama, 395 U.S. 238, 243 (1569) (holding that the
valid enixy of a guilfy ples in a state criminal court involves the waiver of
several federal constitutional rights, including the right to trial by jury);
gee also Abrepo v, State, 118 Nev. __, ___, 38 P.3d 868, 871-72 (2002)
(concluding that a defendant affirmatively waived his right to have a jury
dacide a sentence-enhancing fact),

14
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Court noted that *Ring's claim [was] tightly delineated” and declined to
reach issues not explicitly asserted in his agpeﬂ.“ We do not read Ring
as altering the legitimacy ar effect of a defendant's guilty plea. We also
conclude that appellant's other grounds for challenging the threeﬂudge
santencing pane! ars meritless. Accordingly, we

ORDER the judgment of the district court AFFIRMED,%

- . 1.
Shearing

L

Teavitt

Beckee, A

Becker

ce;  Hon. Dopald M. Mosley, District Judge
Attorney General/Carson City
Clark County Distriet Attorpey
Federal Public Defender
Clark County Clerk

' MRing, 122 §. Ct. at 2437 n.4.

BCause appearing, we deny appellant’s motion for oral argument.

16
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JIN THE SUPREME CQURT QF THE STATE OF HEVASA

-

RONNIE MILLIGAN, Ho. 21504

- FILFD
JUNLT 881

Crerg

appallant,

Ve

THE STATE OF NEVADA,
. Gt

Faspondent.

A ARt

Thiz ix an apﬁaal trom a decision of the diatrict
cgucst denying appsllant's petition for post coaviction zelief in
a death panalty casa.

Appellant rCilrst ocontends that he was lzproperly
convictad bagsed upen the uncerroborated tastiposy of an
acocompiica. This court hald in Orfield v. Stata, 103 Nev. 107,
YL P.24 148 (1989), that Ramon Houstan was net an accomplice,
The  facts, tha crize, and the participants waxe the same in
grfisld and in this case. We hald gufigld to be sontrolling
authority and reject appellant's contanticna an this issua.

Miiligan next contands that there was ineffective
asalstanca of counsel durlny tha trial, penalty and appellate
phasas of this case, Appelliant has failed, hovever, tn
:imz:stnﬁ- a zeasonable probability that, but' for counsel's
unprofegsional errsrd, tha fesult of the proceeding would havae ‘
‘been Alfferent. Ses Strickland v. Washington, 446 U.S5. &&8
§1984). Accordingly, ,xilliqan'ax ganténticn on this ig=ue is
without merit. ‘ .‘ .

Finally, appallant arguas thae the deati pspalty as
applied to him lacks proportienality and is orual and unusyal

punishment. We disagree. In Hilligan’s direct appeal to this

court the issua of proparticnality was addressed as tailat;aa

We have reviewed our other cases in Cmth
which the santenca of death has been impossd MWD Gy marka®
ta detgrmine whather illlgan’s sanrsnas is Ree -

s .

JAD04714



R Lo "
. | X : o

-

laads us ta conclude tha% tha santence af
deatnh 1is neithar disproportienata nor
axcassive. :

Wa alse concluds from the recard that
tha . . . {seonktenca)] aof death . , . [was}
nat impoased under tha influence of passion,
prajudice or any arbitrary factow,

Milligan v. State, 101 Nev. 627, 639, 708 .P.2d 289, 296-97
{1945] . Thesa statadents are now the law of the ciga.
Appallant's cantentiens lacking mesit, wa heraby
" CRMER this appeal disznissed. - '

©c? Han., Llswallyn A. Young, Judge
Hon. Frankie Sue Dal Papa, Attormey Canaral
David Sartowski, Daputy Attorney Ganaral
Williap H, smith

Annatta R, Quintana il f
susan EB. Harrsre, Clerk Res'dby NAPE  MAPBIOE
Y . Rmmhw

"Tha Honorabla Jack B. Ares, Judge of the Fourth Judicial
District Court, was deusignated by the Governor to sit ia glaca
©f the Honorakle ClLiff Young, Justice. Nav famer ~-o
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IN THE SUPREME COURT OF THE STATE OF NEVADA

RONNIE MILLIGAN, No. 87845
Appellant, : |

va. :
WARDEN, SOUTHERN DESERT F t L E D
CORRECTIONAL CENTER, SHERMAN | '
HATCHER, . -
Rﬁsgnnden!:. : _ o UL 24 2002

. Leon Hale, and Katherine Orfield, was convicted of murdms Zolihan

defendants at their trials, (Milligan was tried first in January 1981.

.this court affirmed his conviction and sentence.?

This is an appeal from a district court order denying a post-
conviction petition for a writ of ha;beas corpus.t
Appellant Rxmme Mﬂhgazx, alang with Terry Bonnatte, Paris

Voinsld, & ?7‘year-oid woman, in July 1980, Ramon Houston, who was
alse present at. the murdir, testified for the State against the four

Bonnette was tried individually, and Hale and Orfield were tried jointly.)
Among other things, Houston testified that Mﬂhgan bty the vickizn in the
head with a sla&zehme:. Only Milligan received a é.eath sentence, and

10n March 27, 2002, Milligan filed a motion to strike from
respondent’s answering brief all references io a statement made by “Litils
Rathy” Orfiald. The references are based on evidence presented at the
svidentiary hearing beld in this case and pertinent to elucidats dacisions
made by the prosecutor and trial counsel at Milligan’s tzial. We therefore
deny the motion.

Milligan v State 101 Nev. 827, 708 P.2d 288 (1985).

RESEZD)
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_petition as procedurally barred.

- L
. '
. -
-

In 1987, Milligan fled a petition for post-conviction relief,
which waa denied after an evidentiary hearing, and this court dismissed
Milligan’s appeal fram the denial? ‘

Milligan filed a second post-conviction petition, seeking
habeas relief in Dece:pbe: 1992 and an amended habeas petition in May
1893, In May 1994, the district court dismissed the petition on procedural

. .grounds without conducting an evidentiary hearing. On appeal, this court

reversed because it could not determine from the existing record whether
Milligan had made credible allegations that Houston's testimony was false
and coerced, that Houston ami Hale claimed that Milligan was not gresent
at the muxder, that the State withhald exculpatory evidence, and that new
case law excused Milligan's failure to raise claims previously,. We
therefore remanded for an evidentiary hearing* On remand, the district
court held a three-day evidentiary hearing; it agam dismissed Milligan's

&
Procsdura] default

NRS 34.726(1) provides that absext a showing of good cause
for delay, a petz.han. challengmg the validity of a judgment or sentencs
tnust be filed within ane year after this court issues ita remittitur on direct
.appeal Cocd cause requires the petitioner to demonsirats that the delay
wag not his fault and that dismissal of the petition will unduly prejudice

Milligan v, State Docket No. 21504 (Drd,er Dismissing Appeal,
June 17, 1991).

;ate, Docket No. 25748 (Order of Hemand, July 283,
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him.? NRS 34.810(2) provides that a second or successive petition must be
dismissed if it fails to allege new grounds for relief and the prior
determination was on the merita or, if new éreunds are alleged, the failure
to assert those grounds in a8 prior pétﬁﬁen constitutad an ahbuse of ;:he writ.
NRS 34.810(3) requires 2 petiticner to plead and prove gpecific facts that

demonstrate good cause for failing to present a claim before or presenting
B claim agm and actual prejudica.

.

Actual prejudice requires a petzﬁaner to é.emensuate "not
merely thzg:i; the errors [asserted] created 2 posuibility of prejudice, but that
they worked to hia actual and substantial disadvantage, in aﬁ'e.ctizig the
state proceedings with error of constitutional dimensions.” To show good
cause, a petitiener must demonstrate that an impediment external to the -
defense prevented him from complying with procedural default rules.”

| Additionally, the law of a first appeal is the law of the case in
all later appeals in which the facts are substantially the same; this
doctrine cannot-be avaidfl by mors detailed and precisely focused
argament.8 ' ‘ _

Milligan urges thia court o review - his allegations of
constitutional erzor regardless of any procedural barg. Hajgwsvar, absent a

NRS 34.’?26(1)

SHogan v. Warden 108 Nw 952, 960, 860 P.2d 710, 716 (1983)
(quoting United States v. Frady, 456 U.S. 152, 170 (1982).

"Crump v, Warden, 113 Nev. 293, 302, 934 P.2d 247, 252 (1887,
8Hall v. State, 91 Nav. 314, 315-16, 535 P.2d 797, 798-59 (1975},
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. fundamental miscarriage of justice, this court does not bave discretion to

. péﬁ.tianer does have a right to effective assistance of counsel when a

—

-

disregard the statutory procedural bars when they are applicable.?

Ineffective assistance of counsel can in some cases constitute
cause to overceme procedural defaunlt.’® However, in post-conviction
proceedings there is no right to effective assistance of counsel under either
the Sizth Amendment or the Nevada Copstitution.!l A post-conviction

statute requires appointment of'caunéel for the petitioner.® But when
appaintment of counsel is discretionary, the petitioner has no right teo
éﬁ'eqﬁ'?a agsistance by that counsel.'® Milligan had various counsel during
the course of his first proceedings seekivg post-copviction relief. The
record before the court deea not reveal whether these counsel were
appaintad or, if so, when. Until October 1, 1987, NES 177.345(1) requived
a coért to appoint counsel for an indigent petiticner within ten days of the

fling of a petition for post-conviction reliefl4 Thus, it may be that
“ ‘ .

*See E&:m_m 117 Nev s — 34 P.3d 519, 537-38
{2001).

Worumn, 113 Nev. at 304, 984 P.2d at 2538 (citirg Colgman v.
Thompsoy, 501 U.8. 722, 753»54 {1991)).

‘IM_K@M_W% 112 Nev. 138, 168 912 P2d 253, 257-58
(1986).

14, at 168 o5, 912 P.2d at 258 n.5; Crump, 113 Nev. at 808, 934
P.24d at 254. .

15Bgiaranc v, Warden, 112 Nev. 1466, 1470 & n.1, 928 P.2d 923, 925
n.1 (15886),

14500 1987 Nev. Stat., ch. 539, § 42, at 1230; NRBS 218.530.
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_ have been raised i I the first post-conviction petition. Further, Milligan
- does not raise a.c:.y cla.xms now-including his allegations that the
‘prosecution unconstitutionally withheld information--that could not have ‘

-~

o ¢

Milligen had mandatory appointed counsel purguant to this statute and so
the right to effective assistance by that counsel.

The parties have not addressed this issue, and Milligan argues
only that his trial counsel, not his first poaz-caﬁvicﬁan counsal, were
insffactive. In this case, a 'claim of ineffective trial counsel does not
canstitute cause to overcome procedural default because that claim should

bean raised in his first past-mnvicﬁm petition. Thus, sa discussed more
fully balow, uMi}Jigm has failed to demornstrate good cause, and his claims
are procedurally barred. |

Nevertheless, if Milligan showed that important claims wezxe
never prasented to the courts, or were inadequataly presented, this court
could overlook the lack of good cause if the prejudice from failing to
consider the claims amounfcd to a “fundamental miscarriage of justice.”s3

' “We have recognized that this standard can be met where tha petitioner

makes a colorable showing he is actually innocent of the crima or is
ineligible for the death penalty "% Apgain as d.lacusaed beiaw we conclude
tb.ai: none of Mthgan 8 claims zmphcate this standard.

¥Seg Pellegrini, 117 Nev. at ___, 34 P.3d at 537,
197d,
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:mmhar of matters, including that its main witness, Fouston, lzeci, The
record. laygely belies these claims and shows that Milligan and his various
counsel either knew or should have known sbout these matters, These

“‘claims therefore fail to comstitute cause or prejudice to overcome the
procedural bars,

Determining whether ths State adeqﬁate!y disclosed
information under Brady involvas both factual and lagal questions and

_requires ds pove rmew by this court.!? m and its progeny require a

pxasecui.sx o dzadcse evidence favorable to the defenge if the svidence is
material either to guilt or to punishment.¥ Fvidence is material if there
is a reasonable prﬁi:ahﬂity that the result would have heen different if the
evidence had been discloged 2

Milligan first contends that the prosecution maled tha.t.

 immunity was granted to Houston in exchange ﬁa: his testimony. The

record belies this contention.
Before trial, Millizan moved for disclosire of any grants of
immunity; and in January 1881 a hearing was held an the motion. The

17373 U.5. 83 (1963).
WMazzan v, Warden, 116 Nev. 48, 66, 993 P.2d 25, 36 (2000).

¥See Jimeper v, State, 112 Nev. 610, 618-19, 918 P.2d 687, 652
(1956).

2014, at 619, 518 P.2d at 632,
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prosecutor statad that aside from “Little Kathy” Orfield (the aixtae’n«yeap
old daughter of defendant Katherine Orfield), “There’s been no formal
immunity granted to any other witness,” But immunity had been granted

to Houston more than two months earlier at an ex parte hearing without
- notice to the defendants or their counsel. Based on these fac;ta, Milligan

asserta that the 'prnwcumr lied and the jury was not informed that

. Hous’eana teatzmuny came in exchange for :mmumty We conciude tE.at

tius assertma is frivelous.

Tohagmmth,thetmlcaurtsm&ncthngwhenthe
prosecutor stated that :mmum_ﬁy had been granted culy to Little Eathy.
The couxt's ailence indicates either that it had forgotten the grant to
Houston, condoned concealing the information, or knew that Milligan had |
already learned about Houston’s immunity. The record shows the last to
be true. When Houston testified during the trial the prosecutor asked him
if he had “been given & grant of immunity in exchange for [his] testimony,”

-and Houston said no. (At ali the proceedings related to this case, Houston

spoke Spanish and cammunicated through axn mtsrpratar 3 The prasecuter
continued.

Q Do you understand what immunity m""

A Yes * ]

Q Do you remember a proceeding several
months ago in this aouxtranm before th;sjuége"

-A  Yes,

Q At that time do you .rfemember
apything being said to you as to whether or not

you would be prosecuied as z result of those
aventa?

A They told me I waaz't being accused of
any crime.
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During closing argument, Milligan’s counsel said: “We know [Housten]
was the first one who spoke, that he was granted immunity ....” Counsel
also asked the jury, “Why do yz:;u offer immunity to 2 man who is nat an

-

accomplice?” And the trial court, prosecutor, and trial counsel even

discussed in fromt of the jury the type of immunity that Eoustan had
racaiv&d.

In his mply brief, Milligan mmses trial counsel’s express

‘ acknowledgemem of the grant of immunity, declaring it “well established

that the arguments of counsel are not evidencs” This reagoning is
specious,  An atta:{uey‘a arguments are not evidence at trial for
determining guilt, but in post-conviction proceedings they are certainly
evidence for defermining what the attorney kpew. Milligan also claims
that the prosamﬁmi did nothing to correct Houston's “false and perjured
testimony” that he bad not been granted immunity. However, as set forth

" above, the prosecutor did corvect Houston's testimony, to the apparent

satisfaction efl\ﬁlllgana it counsel, who did not object.

Mﬂhgan argues fnally that the pmaecutar misled the jurors
regarding immunity, telling them that Houston’ s formey testimony could
be used to prosecute him. This argument has no mam; The racard shows
that the prosecutor correctly maintained that, pursm.at. to NRS
178.572(1), Houston would not be prosecuted based on any evidence he
provided. The préaemtcr told the jury at one point that Houston “was
given a grant of imwmunity after he had testified st the preliminary
hearing. That testimeny could have been used aga.{nst him.” It is evident
that the prosseutor meant that the testimony could havs been used before
immunity was granted, not after.
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Next, Milligan asserts that Houston lied an the-stand about

the extent of his criminal history and that the prosecution remained
willfully ignorant of that history. M.xlhgan claims that Houston revealed
more of his criminal history at the subsequent trials of Millizan's
codeiendanm and that the prosecution obtained ‘more .of that history,
mcludmg aliases used by Houston, that should have been prmded to |

-

‘Evhlhgaa. This issue also lacks merit.

Questioned by the prosecutor at the joint preliminary bearing -

' in this case, Houston testified that he received a sentence of one year and

eight months for a robbery in Mexico. Ha said that he was arrested other

 times in Maxico, ineluding for knifing a detective, which carried a aentence

of five days. Ha also said that he recsived a 32-day sentence for a robbery
in San Antonio, Texas. Under aéuas-examingﬁm by one defense counsel,
Houston said he was convicted in Mexico for three robberies and a knifing.
During cxoss-examination by ancther, he said that ia Mexico he had been

. convicted of stealing & pig Snd of breaking into a car and stealing books

and jewels; he received a sentence of three and a half years for the latter
crime. At Migan’s nal, during direct exami.aatian Houston ’caat:iﬁed
that in Mexico he was convicted of stea}.uxg a p:.g and. of stahhmg s

- detective. On cress-exammaﬁan, tria} counsel asked if Housi:an had “been

in trouble before?™ He answered, “Yes. I have been in many problems.”
Counsel asked if he had been “in jail in Mexico ons time,” if he was “once
arrested for stabbing a detective,” and if he “went to jail in San Antonio,

Texas, for stealing?” Houston answered yes to all threé questions.

Based on Houston's preliminary hearing testimony, Milligan
asserts that Houston lied at trial during the case in chief and the
prosecutor “did nothing to elicit the truth”  This assertion is
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unpersuasive. The record shows that Houston answered every question
pesed by either attorney about bis criminal history. Tha proaecutor's
questigning was rather haphazard and incomplete (as was trial counsel's)
and did not elicit all the convictions alluded to at the preliminary hearing,

- but thers is no indication that the prosecutor withheld any material

information from the defense or the jury. Nor was it his duty to impeach
bis own witness. ' : '

. Milligan also ‘paints to FHouston's testimony at the
codefendants’ trials. At Bonnette's trial, the prosecutor elicited that in
Mexico Houston had been convicted of stealing “a pig or two,” stea]mg a
fan, breaking into a car where séme books were *lost,” and 2 knifing. He
admitted being aceused of rape but said he had not bean convicted. He
had also been convicted in the United States of stealing a2 pair of panta
and some shirts. Bonnette's defense counsel asked Houston whether he
had beeﬁ convicted of rape on Apxil 23, 1979, snd confronted him with a |
document, Houston maintCined that he had not been convicted. At the
trizl of Hale and Orfield, on direct examination Houston admitted to what
appear to be basically the same crimes elicited by the prosecution at
Bonnette's t:u.'L Defenss counsel for Hale asta.hhahad t.ha.t Houston bad

been charged with rape in Mexico in 1979, aad Houstan "admitted that
‘palice had talked to him “for fracturing somecne’s jaw® and that he had

been accused of stealing some jewelry.

| The record also includes documents showing that the
prosecution sougﬁ?; and obtained information ou Houston’s background.
The earliest document is dated April 1981, about thres months after
Milligan's conviction. Milligan concludes that the prosecutor waited to
obtain any information so that Milligan could net use it to ‘im.peach

10
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prosecutor expected 1o keep Milligan from lsarning of any significant new

evidence that surfaced affer his trial, He implies that the testimony at the
" gubsequent trials and the information in the latar documents revealed

suggested, “Maybe we can help each other.” The prosecutor received this

-

. M
. :
¢ .

Houston. Even assuming that the prosecutoer did not seek information on
Houston until after Milligan’s trial, we do uot discern any miseonduat.‘
Any relevent information was obviousiy intended for use at the
subsequent trials of the other defendants, and it seems unlikaly the

impeachment evidence. Nor does Milligan point to sny significant

wmuch more about Houston's criminal past. We disagree. Houston’s basic

eriminal record was revealed at l\ﬁl]:.gana grehm.ma.ry hearing. The
accusation of rape was. probably the ooly development of some
gignificance, but Houston consistently denied that he had been convicted
of rape, and Milligan provides no proof of a conviction.®™ More important,”
he does not show that the State bad such proof.

Mi]l;gan also ¢ites a letter sent to the prosecutor. by a prison
inmate who claimed that Kbuston had committed armed robberios with
him in porthern Nevada héfare the instant murder. The inmate

letter almost a year after Milligan's conviction a.nd did mt conaider it
credible. The prosecutor testified at the ev;danhary hamgﬂ that he did
not remember if he disclosed it ta defense counsel. Milligan says that this

MA witness can generally be iinpaached only with an appropriate
falony conviction, not mere arrest. - NBRS 50.095; Sheniff v. Hawkins, 104
Nev. 70, 756 & n.5, 752 P.24 768, 773 & 1.5 (1988).

2 nless otharwise noted, references to the evidentiary hearing are

to the hearing that was held on Milligan's instant post-conviction petition
in 1998.

11
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letter was important evidence to impeach Houston. Even if the prosecutor
did not disclose the letter, Milligan has f_'ailed to demonstrate that the
inmate’s claim was credible and therefore materisl under Brady.

The jury at Milligan’s trial was informed that Houston was an

‘ex«felon. The prosecutor did not keep information about Houston's
‘mmmal hmtary from. lehgan, and Mﬂhgana trial coungel were free to
X mvashga.ta this matter and cross-examine Houston about it. No gzgéx

vmlam occuzred.

Milligan next asserts that the defense was not informed that
while Houston was held 28 a material witneas he raceived inducements for
his tastimony. We conclude that Houstor's freatment was appropriate |
and largely known to the defanse. .

Houston was held for months in the Humbasldt County jailas a
material witness in the trials of Milligan and his codefendants. At the ex
parte hearing regarding immunity. the prosecutor informed the trial court
that because Haustan wis “a guest ra.ther than s prisomer, we're
attempting to maks his 5tay a3 comfortable as posmble He was being
provided with Spanish books, newspapers, and magazines. The prosecutor
sa.zd., “I think it is routine prackice that many of the law aniqrcement
afficers, including myself, have donated a small a.maunt c:f funds to make
sure he has cigareties and Coca-Cola money and thmgs of that sart.,” The
couri agreed with this treztment.

At the evidentiary hearing, the prosecutor testified that
Houston's treatment was not a secret and he assumed that the defenge
kpew ahout it. Houston had *trusty” status at the jail, allowing him to do
things such as buy commissary items, leave the cell, go to the recreation
yvard, and work., Milligan's trial counsel testified that he learned soon

12
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after the trial through news reports that Houston had received special
privileges and money. Trial counsel also stated, “We knew that {Houston]
had some spemal pnvﬂegea down at the jail, because he was not being held

in a--he would be roaming around down there whea you went dowz to the
)m}. to see your clients.”

The record shows that the defense was aware that Houston

-

had trusty status and was not being held as a typical jail inmats. This

status was appropriate since Houston was & material witneas, not a
defendant. It appears that the defense did not know specifically that -
money was given to Houston. This informatioe was irelevar.}t to
impeachment, and the prosecution probably should have affirmatively
given it to the defense. However, Jrady was not offended beéau;e it

- appears that the defense could have obtained the inférmation itself with

reagonable diligence.?® Regardless, the information would not have made
a mtansl difference because the amounis of money were small and
aimply allowed Houston to Bay cemmsaxy itams,

Milligan claims next that the pmaacutzon did not timely
inform him of statements wmade by codafendant Orfield alleging that
Houstan had murdered the victim. Therszmdbahesthls:lalm.

The record includes three documents reporting statements by

Orfield implicating Houston in the murder. The defense indisputably

received one of these documents. This accurred -affer trial bad
commenced, and Milligan declares in conclusory fashion that he was
therefore pr&dnda& “from. using such evidence effectively or even at all”

%Zee Rigpo v. State, 113 Nev. 1239, 1267, 946 P.22 1017, 1028
{1997 (“[A] Brady violation does not result if the defendant, exercising
reasanable diligence, could have obtained the information.”).

13
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Hy also declares that “[t]he evidence iz quite clear” that he nsver received
the other two documents. We conclude that the evidence indicates the
conirary. At the evidentiary héaxing, tha prosecutor testified ‘that he
maintained an open file policy and helieved that the information had been
passed on fo the defense. And Milligan's trial counsel testified that he

-learned before trial that Orfield had implicated Houston, bui Orfield’s
_ attorney wev.ilfi not allow her to be interviewed. (At her own eventual

trial, Orfield testified that she did not knew who attacked the victim.) The

" record shows that Milligan was informed in a timely way that Orfield had

implicated Houston in the murder.

Next, Milligan asserts 2 Brady violation based on a]legam'ons ‘
‘mads in a civil complaint filed in federal court on Houston's behalf after |
Mﬂhgan 3 trial. Houston sued Humboldt County, the prosecutor, a deputy

sheriff, and others, claiming that his thirteen-monih detention as a
material witness vialated‘ his rights. He also alleged among other things
that the deputy sheriff had subjected him to two mock exacutions. He
eventually settled the suit for $80,000. Milligan contends that this

information could have been used to impsach Houston as to the
‘voluntariness and verscity of his testimony.. This cantention establishes

no grounds for relisf Milligan fails ta demonstr;.ts bow ths prosecution
‘viclated Bradv. The complaint was filed eloven months after Milligan's
trial, so the prosecution had no knowledge of it when Milligan was tried.
Nor did the civil defendants admit any lisbility in settling the suit.

All of Milligan's claims of Brady vialations fail to constitute
cause or prejudice to overcome statutory procedural bars. They also reveal
no fundamental miscarriage of justice.

14
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Milligan also claims that the cumulative effect of all the
alleged Brady violations wasrants relief. ' Likewise, he complaing of
prosecutorial nziéccmduct, relying on the same _aﬂeged viclations. Given
the lack of merit of the underlymg Brady issues, these cla:.ms alsa fml to

-

- show cause or prejudice.

Other barged glaimg

Milligan argues that his trial counsel were ineffactive in
conceding his guilt and ia_'iai};i:ng to conduct an adequate investigation.
'But he does not provide good cause for not raising these issues in his first
pes’c-éonvin_ﬁ.an petition, nor does he demonstrate that failure to consider
these issues would result in a fundamental misesrriage of justice.
Milligan cites among other cases aur dacision in Jones v. State for the
proposition that a counsel's concassion of & clients guilt requires
reversal.2¢ Jopes ia not cn. point because it involved z:mmaél's concassian of
guilt without the clisnt's soproval and despite the client's testimanial
‘disavowal of gﬁlt.” Here Milligan presented no evidence that trial
counsel's concession that Milligan committed second-degree murder was
made without his approval, and the record repsls such a claim. Milligan
also complaina that his trial counsel did not investigate Houston's
hackgrauad, the gpecial treatment Houston recaived from the State, or the
condition of Houston's clothing. Even if trial counsel should have
investigated these matlers, however, the gvidence in question d,cea not

2¢110 Nev. 730, 877 P.2d 1052 (1994).
#Zee id. at 737-39, 877 P.2d at 1056-57.

15
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indicate that Milligan iz actually innocent or ineligible for tﬁe death
penalty. y

Two other claims are procedurally barred because they have
already been decided by th:xs court. Firet, citing Brady, Milligan claims
that ths State unccnstltutwna}ly withheld evidence regarding blecd cn
Houstax's shoe and wetness and stains on his clothes when he was taken '

. into custady. In his first post-corviction proceeding, Milligan claimed that

his trial counsel were inaffective in not presenting this same evidence to
the jury, and thia court concluded that despite any errors by counsel there
was no reasonable probability of a different result. Raising this issus now
as a Brady claim avoids neither the procedusal bars nor the concusion
that this avidence doea not create a reasonable probability of a different

result. Second, Mﬁhg&n claims that the prosecutor impermissibly vouched
for the credibility of Houston. But this issue waas already raised
unsuccessfully in Milligan's brief to this court on direct appeal as part of

 his unsuccessful claim of prétecutarial miscanduct.

Fmally hﬁlhga.n allages that the distziet court committed two
errorg in conducting the evidentiary bearing on his instant Ppetition.

Fixat, Mil!igm called as a witness the lawyer that prosecuted
Houston's civil complaint in federal court against.Humboldt County and
other defendants. Regarding the sllegation that Deputy Sheriff Donald
Fax subjected Houstan to twa mock executions, the witness stated, J think
Fox is the guy that . . . held the gun to Houston's head in the jail on at

#)[ijlizan, 101 Nev. at €39, 708 .2d at 296.

1§
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least one, mayba more than one, occasion~" The Stats abjected, arguing
that the witness lacked personal knowledge. The witness stated, “Mr. Fox
admitted it to me.” The State then chiected on the basis of hearsay, and
the witnesa responded that it wag not hearsay but an admission against

-

_intarest. The district court sustainaed the objection.

Mgan now claims that the distyict court emad because the

: _!iatatément should have besn admitted as a statement ‘agamat penal

interest under NRS 51.345. Milligan has not preserved this issue far

‘appeal: although Milligan’a witness raised the issue, Milligan's own

counsel said nothing when the court sustained the State’s objection.® Nor
was there any exvor.?® NRS 51.345(1) provides in part that a statement

. which, when made,

tended to subject the declarant to civil or ¢riminal
lability . . . is oot inadmissible under the bearsay
rule if the daclarant is unavailzble as a witness. A
statement tending to expose the declarant ta
eximinal lishiliy and offered to exculpata the
accused in a crimingl case is not admissible unless
corroborating cixcumstances clearly indicate the
trustworthiness of the atatement.

Under this statute, Milligan had to show that the daclarant waa
unavailsble and had to establish corroborating circumitances clearly

Jindicating the trustworthiness of the statement. He did neither.

*"Sea Rippo, 113 Nev. at 1259, 946 P.2d at 1030 (stating that failure
1o object Helow genarally precludes appellate congidsration of an issue).

”ﬁ_ﬁ NRS 178.602 (“Plain errors or defacts affecting substantizl

rights may he noticed although they were not brought to the attention of
the court.").

17
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“letter in which Homston purportedly incriminated himself in tha murder.
Milligan's attorney admitted that earlier tha:’c year Hale was'available and

. A

.X . .
-

Second, Milligan contends that the distriet court erved when it
refused to grant his motion to continue the evidentiary bearing. buring
the hearing, Milligan asked for a continuance, informing the court that his
former r::odefendant Hale was unavaila.ble to testify because he was in
custody in Virginia on robbery and DUI charges. Mxlhgan expectad Hale
totaahfythatl\&]hgauwasmtpreamt at the murder and to identify a

had refused to testify at a scheduled dapnmmn in this case. In its written
arde:denmgthematzon, the digtrict couztalsonotedthatwh&n}dilhgan
firat sought posi-conviction relief in 1987, Hale allaged in an affidavit that |
Milligan was not present at the murder, Milligan's attorneys agreed to
strike the affidavit from the record, and the attorneys decided not to call
Hale to teétify. The court ruled that Milligan had shown ne goed cause for
failing to present Hale's testimony befare.

- The record nowSefore us supperts the district court's ruling.
1t includes affidavits by Hale in 1987 and 1988 that exculpated Milligan
and inculpated Houston and Bonpette. Af the 1988 evidentiary hearing
o;; Milligan's first post-conviction petition, the parties maad to strike
Hale's affidavit. One of Mﬂhgana attorneys explamed at the hearing that
Hale bad given them an excu}.p&tory" yet “equivoeal® statement, but afier
exploring what Hale meant, they found théy “could Dot use his testimony.”
Thus the court carrectly found no cause for not raiging thia issus eazlier.

In addition to the procsdural bar, we kave cause to conclude
that the district court acted reasonably in denying the motian to continue.
Granting or denying a motion for a continuance is within the sound

18 |
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ce:  Hon Dan L. Papez, District Judge

'Y . e
discretion of the distzict court.® Where the purpose of the motlon is to
procure important witnesses and the delay is not the particular fault of
muns.ﬂel or the party, denying a reasonable cogtinuance may be an abuse of
discretion.® Here, the delay was not Milligan's fault, but the reguested
continuance was not reasonable because Millizan could not provide either
a date by which Hale would be available or assurance thai he wauld
teatiﬁ? if available. Milligan has also not’ shown that Hale was an
mpﬁrtant witness, given the decision of earlier counsel not to use his

testimony. Accurdlngly we
ORDER the Jndgmen.‘: of the district cowrt AFFIRMED

Maupin
I‘JL; Jd
o Ag_//?““
L M J.
Les

Raeser & Roeser

Attorney GeneraliCarson City
White Pine County District Attorney
‘White Pine County Clerk ‘

wWMulder v. State, 116 Nev. 1, 9, 992 P.2d 845, 850 (2000).
W[4, at 9-10Q, 992 P.24 at 850.
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TN THE SUPKENE COURT CF THE STATE oF KIVAD)

Ra. & &k} ]

RICHARD ALLAN MISAK,

)
Appallany, 3
v !
THZ 3TMER OF YTVAGA, ;
Enepondane, i

: SBQEN BTERTSITHG NPREAL

Shis is an appen) :émmc&t#mﬂmm“m
dismissing ' x past-convicklon patition for a writ ef habsas

corpua.’ The Alitrict couxt diomissed sppallant’s pativisn selely
on procedural graunds.

On Muquan 2, 1984, al ;muamcaly A23d BoX., Appellant
Rizhard Allan Meran and z companicn entarsd the Red Fearl Saleon.
Twe other Pezasta vere 13 the aalean: a barsald and a customer.
A shazt Sise latar, withewt waoning ox provecstlon, Moman shet an
point blank rangs both the barmald and the Sostomes. Rach victls
vam kit vith miluiple bullets as Homan ewpeied the clin at his
alght shet .43 callber autamatic pistel. Mevan then rakbed the
victima and the salosn. b4y his own adalesisp, ke had o tika tw
tTips 2 his cav in order Ea tzsnapert all of the lteas Re stole.
He than attapted to urn tha salson dovn &a destroy evidancs.

Hine daym latar, on August 13, 1884, Noran weat ta the
apartasnt of his formar spouze, Without giving ber azy vasming,
M:&dummum&.mphﬁxwmmuMa
Bassacne, Sevmral of thesa shots hit Moran’s [OTIAR apsuBs,
Killing Dar. Moran than ebot himself with the lase bullst in the

igurauant ta WRAP 34(f]1(1},

argueact is mat warvanted in thi

: o mdih:“ u:sthﬂ

ok AN w -

a lank’s moticn ta expedibe the trassmission of tae secepd,
brieting, sral arguuent, dnd dispesikion of tiila sppaal.

P
g
£
i
&
i
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piatal. When the wownd he inflicted proved ta be non-fatal, ne
atteapted o cut his vziste to £inisn the aulcide attsmpt.

¥oran confesasd to the killings ceveral tizes. Alshoyugh

the deftalls of the confessiena weye net slhvays eacirely

conaistent, there is no doubt concerning any of the ralavant Cacts
af the slayings.

¥eran vas charged with tus counts of £irst degres surder
with use of a1 deadly weapen, tus counts of robhury with use of a

{ deadly veagon and dna csust af Sirst dagres aTaen Vith fespect to

tha mm.i:ucﬁmzw In 2 separats casn, Moran wax charged with
ahe counk 3;.' £ir46t degrea murdar with use of a deadly weapen in
cennaction vith the alaying of Bis LOTReR mpovas. The Jases vare
cansalidated for all purpoxes m'm diatrict couwe and in al)
sulmsquent procesdiings in this cowe.

Although counsel vas appainted ta Tepcessns HeTan, Meran
waived his pralisinary bearing against the advice of counzal, and
provesdsd fo dlstrict court, Ia distgict ceurt, Moras insistad on
reprasenting hinself, wdutuﬁmmwﬁmaﬂmxf
counsel. ‘The dlstrict courb conducted a vary tharsogh canvass of
uaran before allovisg Riz ta axercise Bis ahaclute right wo
ZOpTASANt Rinaelf. 546 Paratta v. <Salifowals, 423 U.3. 204
(2273). Moran Stabed that he vAntad %o rspresent hinself bacause

“*3 den’'t want [eeunsel] §9 bresant any mitlgating evidence. I

don’t vant this yresented, and they Bava ta =~ ghay fsal they have
£a.% In responss te Surther yuestioning by the district csurt,
poras indicated that "ha did Aot want £e put up any dafansa.”
Kozas acknowladged that §s ynderstoed that Ra weuld not be able o
atgue in postecenvieelon procesdings that hie avkorneys were
imzt;dki.?u in repreawnting nin.

Polleving m vesy tharsugh ganvass, Moran pleaded gaiiny
to aly of the charges Aqainst Aim. A sentencing Mearing was
conducted before a three judge parnel. 2ae NRS 178.534. Ih:r.'m

: |
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mesmtaﬁmwﬁmcawmﬁmza:m%mkﬁwuw.
The panel sentanced Naras ta death with Tespect €3 sach of the

thres Xilliags. In & eparats procsadisg, the districh court
santancad Xoran 2o & Lemal of sevasty-five Veara {n the Nuvada
Stats Prisen Zar the mobbavies and arses.
on appeal, this csurt sfflrmed a1l of Mezsn’s Judynente
of convietisn and the death panaltles with rsapect ts the tve
killings in che saleon. W psversed she dsath pensluy vith regazd
’:d tha kini.ag of tha fozner spouse, henever, an tha goousd thar
-7 ] m:m:::tsg slrcugatances ralied on by tha pasel cauld net be
sustalned, > W instesd Lspesed a sentence of 1ife i prisen
withaut m possiblility of paseia. Moxan v. State, 143 Mev. iia,
734 P.ad 712 {18871,
| Mopan petitiened the district ceurt Zew peavessnvicticn
ralisf, e distmict cours danied the petitien, and Meran
appealed. Wo dlmnisusd Werwn's appaal om Maxah 15, 1339, JHoran
v, Wapdext, Deckat Wo. 38141 {Cdar Dlmslsaing Appeal, Hazeh 13,
1383}, The United Btates Supress deuxt denied Maxanis patities
for & vrit of eartiaraxi. Moras v, Whillsy, 452 U.8. 834 (1383},
| Wozan than petiticred the federal dlstrict court far &
vrit of habeas cozjus. Horan’s petition ves wnsuccessful At the
faderal diskoiek cewrt lovel, and Naman sppeslsd ta the nlkad
States Court of Appeals for the Witk tiremik. The ¥inth clreult
grAntad Matsa seme Calief, sgs Yoran v. Godinas, 372 7.34 163 (3th
gix. 193}, e tha detarsination of tha ¥isth Clzeuls Vs
reversed By the iMmitsd Avatas Suprete Coust. Gedinew w. Howan,
569 U.3. 359 (1993}, o¢n rexand, the ¥iath olzeuls atfimed ths
danial of ¥orants petitien for a wris of habeas Sotpus. NOFSK V.
dodises, 5T 2.34 £33 (1983), Maran’s pesibion te tke Tnited
State’s Rprema Court £or A vnit of certiorarl vas danisd. Nayun
v. Scoanlal, 1N 3. €%, 479, T8 (Novenher 13, 39985),
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Thareaitaz, on Decénber 3, 1993, alumost elaves years
Alter the sntry of the judgaents af canvictisn and pore shan six
yeara aftaz this court finally sesolved nis first state qeurt
patition for post-cenvictisn reliaf, Xaran £iled in state distrlct
coure a p“;-eqmt:ti.;a patition fax a writ of habeas corpus. The

atata moved to dismias the petltion aa procadirally barcsd, and

Motan oppezad the mation. The svate Iiled opposition to the

petitlon for 4 writ of habaxs cozpus, again miﬂing procadurzl

reasons for dimmlssing the pstltion, asd Noran tiled supplesental
. oppesition iﬂ tha xoticn ta dlsmisa, 7The diskrict esurt disnissed
tha mﬁ‘!‘.i;n %3 untioaly, a3 an abuas o2 the vrik and as

m-:ﬂuuliy Baszed pupavant te statutary previsians. 2Mis timsly
appsal follaved, -

Ininizlly, we sote what in his paticion in the disvwicek
conzt, A in thia maurt, appellant dces nst relaa any quession
concexuing the facts of tha crisas cemaltted. Therw 15 Lo doubb
hat che sayders vera comnitted, and that they vers conaitted by
appaliane, appellaat ralsss gemaral cRallenges t2 thia srava’s
dasth penalty schiems and tackalcal challenges regasding the
validlcy of his judgeents of convicticn. ALl of these clains are
Frecedurally barrsd.

rarthar, based on cur couplete raview of the mecond and
the Briats what Dave bean subsitted, we cenclude, as wplained
below, that the digtrict ceurt properly disaissed sppallant’s
petition an procadurally bazred without reselving che mazita a2
o oE Bim claims. We alla-~diagasa of -appallant’s claiasa oo
procsdural grounds; any discusalen of the magits st any
appellane’s alalza in this case is suelctly fot the purpess at
ﬂm'trutng Ehat sppallant caunos overcoms his Frucsdaral
_deganlts by & shoviag ef dauae and prejudica. /

Apgallant cantended below, and contesds ln fnis couzt,
Khat wm&;xal paxs sannet b applisd ta hls pressnt patition

4
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gonsistantly with the Pqual Pretection and Due Frecass Cliuses of
the United statas and Yevada Constitytiona besauss this et has

not censlstontly appiled precedurzl bdazs i past casas,

e
snphatically zaject this aseestien.

Azrguzefits segurding the consistent ogp Lneonniatant
application of 3 procedural Bar azw ganarally dizsected it the
fodezal courts, and generally zaonceyn the gusstion uf whather a
fedaral esure will Pe praciuded frog zoviaving a federal question
after 3 state csurk has galused %o addrasa the Zadezal guestian
basad on a';?-:.u state procedural bar., MNoKanna v. Webaniel, &5
P.2d 1483, 2488 (Sth Clr. 1393)7 Kills en Top v, State, %01 2,24
1368, 1384 (Mont. 1995), MNene of the qunegal equal jreteqtion
eades eliad by appellant diractly suppscts appellank’s contantion
that f&l usaanl spplicakice of 3 wuls of procsduzal dsfault may
lzsalf constizuia an equal protaction vislatien. Turthar, tha
United State’s Supress Court kas racognliad that ahsoluta
consistancy in thae applisatisn of procedural defaults IS Aot
necassary €o caiablish that a state groesdural baz is an sdequata
and indepandant statia groudd preciuding callateral fedazal veview.
bugger ¥. Adama &A% U.S. 401, 411 m.6 (198%), 1In any svand,

cantrary %o appelliant’s aassctions,? ua nota that thls sswrt has
cenasiatantly appliad post-conviction preceadural ib,x:u. Thus, iz{

applicable, those bars 3ay be applied to the clains waised in

appalliant's uost recant petivism,

-

g geh 2ip. 1933])
Nofanna w, Mchanisl, &5 2.3d4 1423, 1488 {

{in a Eﬁc izvelving the doctrine segarding federal hahaas nvi::
af gquesticns pruseduraily barzed ln stata surs, tha Winth clrenis
StaTad that tha fallure % ralss canatitutlonal olaima aa' irest
appeal in Mavada does nef neceasarily bar considerakion e“ hos
alaizs on collatearai reviww) (eltlng Fezigan V. :n?u:’h é ‘:
554, 560, 375 P.3d ¥61, 384 (1994)). In Partaen :mmhmg“&
tha projosition 1a clear thak 2 petleisnar puss e o
cutse 8nd -actual poedudice te avercoms 3 peeteganv P
procedural bar. S, M., Lozada V. Stats, 110 New, 343, &8
Foad 544 {1334, _
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(addrass tha claims ralded in the petition than ko scteapt ts

1 %

A3 3 final inlsial satter, ve note tha® appellant’s
apening Yrief is entirely dlrsmcued at generie srquments segarding

Vhethar procedural hars should nave Desn applied to tnls case as

#ll. Bscavas appellant cannct prevail ia this coure unlews he

proparly pleaded in his patitlen in the dlstzict courk some claia
vilch Ls alther sef prucedurally barred or wity Tagard s whlsh

the precadural bar cun Y svercane by s -preper—sin usa
Acq prejadion, va eonclude that It would bm mere effective ta

addzesx t:h: 5;ma1. argupents contained in the brief. 1In dalag
o, we uﬁf neceasarily resalve all of tha true izsues costained)
in the belet. . s _ /
TR TIY TS T Ui P EBTVITETRS Fatitian fox
& vrit of habeas corpus WRAT b filed withip one year ef the final
daturnisacion of a direct appeal uniass good causm ean ba shown
fur tha delay. Geod cuuse {a defined ax a sheving by tie
peticioner that the delay is not the fault of the petitionar and
‘thas whe petitioner will suZer undue prajudice if the pezicien ia
disaizaed az aatizely, WRS 24.840¢1){x} provides mya gRar~
conviction petition fa¢ A weilt of habess coypus may be diamlzxed
if delay in the £iling of the petition hem prejudicad the stata in
ita abllity to zoapend %o the pecition, unless She petitlon io
hased on greunds of which the pesiticmer could Bot Bave had
kpoviedgs By tha cxercise of rsasanable diligesce bafers the
cirmumstances prejudicial to the state ecourzed. Similarly, WRA3
34.800{1) providss that such a patinies may be din.l:md i dalay
nas prejudiced the atats in ita abllicy we zatzy the peeieinnar
wnlass tha petitioner can Adamesatyate hat 3 miscarpisge of
juati.w'w Bx3s aceurrad. A presuzpeion of prejudice azises iz a
parisd of 2ive years has slapsed netwesn tha final decizicd of the
diTect appeal and the Ciling of ths pest-cenviction pavition. NR3
14.83043), - '

*
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The inatant petition was filed mors than saven yazry
stter the direct aypeal vas cusplatsly resolved, and pare than
five yeara after tnis court dismisged appellant’s appoal Lros tie
denlal of Wis 2ixst petition for pest-cenvieslon reliet.
MPPAlIant has not specifically demsnstrated that the dalsy in
ralsing the jssues 1o thls patitien was not bis Cault, nor ¢in he
deacnatata prajndlcs vith respect %o sy of nis claims, Plnally,
APpellant has made na athumph o denonatyate that the stats has

tat Bean grejudlicsd in ics abllity to respend to wais petition and

in itz 'lhigj.tr ta rotyy peatitiaoner, Thud, apPallant’s antice
petieian i3 preparly procedurally darmed. Mo conslder thia
proceduzal bar tu be xa indapendant. basis fer affiraing in ivs
sativery the dlsnisssl of appellant’a peatition. Navercheless, cut
af an scupdanse of cautlen, wa will address the specifiz lisues
rained in appellant’s patitiaon to desanstrate ¥hat sach iasua is

"spaciiically prncedurally bazwed.

In his pettitien balow, appellank contesnded that iy
guilty plea wvas Invalld becauss it waa inveluntarily entared. In
sapport of thls cantsntian, ppellant argued that ke skould have
been inforasd that hw could not be soAvicted af fiFat degzus
wurdes on 3 faleny surdar theary if he fozued the intagt ta rob
the victiss anly mhm&tnmm&m; In oulr dpder
Lsnying agpellant’s fixst pasition for poat-cenviction rllet, ve
detarained what appellant’s plea was'volunkarily sntszed aftar an
appropziste .pm*mmm Meran v. Wardan, Dackat He. 13142
[Czdex Bisalasing Appsal, Mazch 15, 1539)." That detsralnasian is
the javw ef this case, Hall ¥, Btakta, 91 Hew. 314, 333 ‘3.:.4 757
{i373) {the law of the firwt spyesl Ly the lav of the cise an all
#mﬂ;mtt agpeals in vhich she Zacts are acbesantially the anna) -
Naverthelsss, appellant argues Yhat this seuxt did net dacidn tha
precite isave valsed in this contantion when iR detarained that
appellant’y plea vas voluntacily encersd. Thus, Appellant Assarts

?

JAO04743




LTI

vy

Q“
-
' T
‘Q
ok b

?

that cux prioy decision L» not the law of enls case wiwg fuapest
ta the nasTav Lszue pressnted. We disagree. e doctrine af tha
law ot tha case camnot ke aveldad by & zure datalled and precissly
focuaed m: subasquently made arzar teflaction upsn *aa
pravions preceadings.™ Id. at 314, 518 7.24 st 793,

Bvag 1 we vers €o consider thls & nav issge raised fov

the first tizs iz chis procesding, appeilant cannot aveld the
procedural bar that applies ta new issuss that <ould have baan,

but wers nex, ralaed in a previcus appeal oy pust-canviczien

wu«eﬂw: WS 34.31002) R{}} {petlcicass Puss desonssrets good
cause and frejudics for ratetng a new lgwus in a successive poste
canviction patitien]. As cxusa for net Mvgé valsed Dhia {ssue
in hia gprier petition, apyslilant wazarts only thas he is 4 layman
a% law and that he 4id et valve his right to have prier scunsel
Talsa avory cancal¥abla losue on bis belalf, ZThat appellant iz a
laynan i3 not cavsa, Fhelps 9. Disscuer, Wrizena, 144 Hev. s34,
764 Padd 1303 (1948}, and appelilant has ms yighk ta have counsal
ralan evesy concalvahle lssue, Jonax v, Barmes, 453 U.3. TeZ
{1343},

Beaa asmmaing appaliant had somae right %w have csunzel
raize this lasua in the firat pest-comvietion procesding,
eppeliant cupnat demenstrate cause for bis fallury to have raised
the issus in & procweding filed aftexr Mis Zirek patitloa vas
finally resolved, but bafoXe mers than five additional ywsaxs had
slapsed, PIursuis of habeas sorpus relise j‘.n fedarsl coure doas
not sanstituts geed sausa for delay ia’ filing a state couzt
patition for peat-comwiction relief. Colley ¢, Stata, 343 Wav.
333, 773 Bo2d 1233 (1349).7  Tioally, 3 diacussed 2ord fully

Jua Teaegnizs that sppellant was Tepresentad by the m;

ipg *ha antiras {zd he was pursuing Blsz Ledaza
:mmg.dws:mw““’ th:‘;mtd reveals that othexs em:i
alsa represented appellsnt duzing this pawlad, “?n?mms
arwilling ta conclude that a dafendans can neglast e? «::e.kaua. "
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telow, appellant cannot dempnstrate prefudice wity Taspect ko this
clala, bacause the claix lacks paris.

In suppart of the acqwment that appellant ceuld not 2ava
Bean proparly convicted of firsk dagres mirder, appallsnt azssrts
that his guiley 93.1; Vas bBased ansizaly an & thesry of felony
nuzder, {.S., LRLE Tha murders wass committad ﬁhlh appellant wes
engaged in the commisalon of o vobbexy. RS 256.031304).
Appallant asemgta fuychew that tiis Tacerd demonstrates that he ald
net form tha ih%ent to pob the viculms until after the wicriss
wers dead, ’lmum srguea that tha santancing panel remavad Lha
anly m.ta*j'x.'m- the canvictica of first deqren mzder whan it
falied v £ind as an aggravating clrcunstance that thy surders
ware committed diring the commission of 4 robbery, and found that
the surdars waTs fanduw and motivaless. Appellant asasyta thae
tha sentencing panel in essence acsgultted hin of Baving coxmitied
e mordezs dueing che cammission of a Zabdery. We disigies.

Plrst, avidenes in this case 9lesrly axisen to support
a finding that the saleen zurders wars dellberate and
sromeditated. Appeilaat agrasd ta plesd guilty withest any
negetlations, and vithout apecifying any bamis for the finding of
zirse degrse Burder. IR eanvassing appellant, Bovever, &he
dlstrict couUrt seamed ta Taly aslcly en the Felany muzder thaary
for’ nesapting appellant’s guilty plea. Ty, it may faledy be
argisd that appellant’e plea rests on & theexy that ba ewmsitted
the worders Vhile.engaged in the cowxission ef a Subbezy.

Wa nots, havevar, that appellant admittsad st the plea
canvass thAt ha cowmitted the umders whils sngeged la tae

1. .. cantinuad} ta
fay sueh a ) perivd oZ time sisply becausa hs ST sba
repycacnhad wmcmnl via allegedly has a sunklies s¢ .t&ms::;
mﬁ: dafendants have patitienad for velief in pmopes aw::‘a 4;: 3
o] Y tiz;m::: whh :% 'h:::': mﬂ“ﬁﬁ&%'uﬁfih‘ﬂmu are

a -
uhg': ¥a ;ha:m :afa ap nzayﬂ cannet denenstyate ciusa for
tha unTeasonable dalay in this case.

3

JAO04745



-

4 "y

ut—

v ¥
"o
.
e . .

commission of a rolbery. Bvidanca in the ravard did net satapilan
whan appellant farsed his intent ts rob the vietinms, Appellant
Asserted to one polica efficer tnal Be formed the intent after ths
aorders - ware committed.  Hovevew, during bis zaps recqrded
confasklon, he assarted that he formed the inkant Te rob befoxe
coxmmiztlig the murdera. The questisn of QuLlY was pat befare the
sm panal when it detsrained not to rely on tha plsaded

aggravating facter that the muxdeIs werfa commisted during the

- commisdlan oz a pubbary. In fsee, the radord revesls that the

aszntanaing :om w3s cancarned vhather bokh w&u::’.&e fageRTe,
that tha mn.m was committad during Ehe casmisalon of & tokbecy
ard thAt the muzders were Tandom and motivelass, could ) faund
the same case. Thid, ths panml elected ta find the random and
wotivelyss factor, and not o £ind tha factar that the crine vaa
comuitead during the commission of 4 Iobbary. In s dolzg, the
panel neled that appellant indicatad that ha di4 et ktov wby be
killed his victins, and that ha had not Cormed the Latent ta rub
vhan bs entared the palsen. The pasel did nen suggeat thak
| apperiant Aid not feza the intent to Feb tha victias bafere
killing them, nor 4id the panal £ind chak apgellant i sat commit
e mirders during tha courss of a rebhery, Indesd, Sppellant
pleaded gulley to and was sentenced for The rubbery. T pensl
sispl ; ;v;im;fncw;‘:l‘&;t
crion vas comaltied durifng The cepalission of & rubbery, Tha
pazal was pot ehligated o find all poopesed aguravRieg
cireusistinges, yven ¢ thosw fastars would have been suppartad
the avidanse. Yisally, the sentancing panel skpzes
TRgaEd] Tib stEact ypen, the dataralmatian
shat appellnt vas qullty of tirst degree murdsz, i3 ha salsanliy
declazed at the tiza of antry of his guilzy yplea. Thus, avan iz
appellant could sszablish cause for having ralsed this slaix in

¥
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sgch & tardy fashien, appellant =amnat demanatrats szzor of
srejudics sufficzient to axcuse his precedural dsfault.

Appallant next contended that the three judge panel wvag

uncsaatitutisnal because 2ppelliant had po OPPOELURLCY to vaiz dire

ki panel nembarz, because the Navada <ondtltutisn dses net

provide for a threq judge district esurw, the ganals are onfalvly
biamed in favar of raturning a death penalty acd theza are ho
safeguardy faf ensuTing that the panelsa are lapartizl. This claia

eeuld have baoa prasentad 1o appellant’s direckt appeal. Appallant

han m-uéahuam. calae for sok having ralsed this {sdus in his
dizest agpeal.  Furwner, this ceurt has rejectsd sinilar
cha!.!.wgu' to thres judge panels. Jag Faine v, Gtate ) 119 Hav,
€09, w77 P.1d4 1415 (1394} {and cases citmlwthﬂ!hl}. A eWenighy
Hezan’s AXgusanta azm £e% eyAStly tha saza as the argweenta
praviocvaly rajestsd, thay ars clasaly related and rely op tha sane
Basis legal analysis, In any avent, we ars parsiaded thac Horan

canrat danenatrats pradudlse aufficlent So ovazcona s poocwduzal
darauliz.

Appallant next contandsd that the aggFavating facter
YuAL The Eillings wers GOPRIZRed at Faadom wnd withowS appazent
notive is mncsmsciturionally vague und irraticnal, ispersisalbly
sBiftad the N:.:iqn of praat, and wam 0ot supperted by substastlal
evidance. Appallant alse cantended -that tha aggravating facter
that the Firders vers cammitted by a parscn vho Xnewingly created
x gmeat wiak ef death ta  wese . Chan  ene  person s
unconstitucienally vague and irzatienal, coald not ba appllad to
the facts of this case, and wvas pet supported by msanstantial
svidence. Alkkough appeilast Bas ssmavhat expandad hia atcacky of
ks v:il.uﬁ:y of the asgravating and micizating rfascers, We pate
that we sxprasaly considered tha vaiidity of thsse factord £a che
facta o thls caag, and found Beth ke ba csnasitutiendl apd well
suppoctad hy the Fecerd. Marad v. State, 101 Kev. 138, 734 9.2d

1x
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711 (1987}, our prior detarmization s the lav of this cagse, and

gp'goum has not dencnaerazed any hasis far eur net applying was
doctzine =o tha speeific facta of thls casae. S39 Hall v, Staze,
§1 Dev. 314, 333 2.34 797 (1875},

Appalilank favther contatded thak the ssptancing pansl
srvad in rafusing to camsider az a mitigating faegor petitionsz’s

Rlstory of druy and alcchol abusa and Bls atats of cocalne

intozication st the time of the murders. Appallant assarts that

a aontaneing panal wast find as & mitigating cizmeumstanea any

[ mattar that is prasented in mitigatian. This Lasce vas raised in

Appellantss Wizect appenl, HN% vas gat direcely addzesaed By Kula
couxrt in the opinieon resolving that appeal. Newvextheless, ws
neted in that Oplalen ¥hat ve had esnsidersd all of appellant’s

- pammiaing cantenticne, and that we faund thex %6 he without maxie.

Tham, eur Fajection ef thia clain Ls the lav of 2bis case. Hall
V. Stata, S1 Fev. 34, 233 F.Id 797 (197%). ‘

Further, the racord demenstratas =as ippellant's
sEaartian that the Danel 4id nee consliley tie miviganing svidencs
is falee; the panal cemaidersd the avidencs of appellant’a
inzayicaticn ané Ristsyy of dTug almaa, Put 4id not £ind 1% o ba
witigating in thia case. Although the santescing papel was
eguired te conzider all niuigating wvidanca grmfsmfﬂf ratiing in
state or federsl lav requized the swntancing panel te £ind tha
evidends =o be a nitigabing ciroumatance. Jog Farker ¢, RgQax,
498 U.5. 388 (19%1) (death penalty" upkeld uRers rocand
demcbatzatsd that the sentancear had zansidavad a3 welghed
preiersd niciqaning evidenca); gg, Wilsan v. state, %o3 Nev, 110
770 P.24 SA7 {1938} (& sentencer maanat xefass Yo sonsidex
ralavant micigating evidence). Indeed, in & <a3ze closely
analogans ta tals casae, tals court apeciflcally :l‘,}‘mlﬁ tha
axgumant that 3 ecntoncer sest €ind Al prasanted aluigating
avidunce to be & mitigating clrocunstance. Farmer v. 3uate, 101

i2
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Rev, 413, 798 9.34 149 {i’_l!l {sensancing panel wax now Teguired
ts find defandanc’s mantal ispairment a mitigating elreyngrance
VhaZa the Tecord demomstratad that the panel had caungidared tha
wvidence and was wwazra of tha lawj. Thus, sppellan® vanpas
deacnstrate prejudlca suffisient ta avercens the doetrliae of law
of the cins,

Appellant next contended that tha districe csuzt and toa
prosacition had a duty e present evidanca of mitigation en
appallant’s banalZ desplbs appellant’s steadfast refusy]l fo
Appellant assares that
nors avldenca sencerning his fapily history of al<uhelisa and bis
bistory of drig abuse ves Xhewn to tha prosecation, and shoulg
Bava Rean prusantad o instify a sentanca lass than death., Again,
this isste could have bess pressmtsd in sppelilant?s dizect appeal,

‘bat was nok. ¥artier, the FATel was awAxs of appellantrs histary

and af hiszs lataxication; counsel’zs asasThinn that had Bore
snphanis besn placed <o thess facts the penaliy weqld et havae
Raen idposed {3 apemilation, and is not suppayted by the record in
thia sasa. Appsilant sesadfestiy, Xnewingly and veluatazily
waived his right to present mitigaking evidencs. Ha therefore
cannor.  desenatTats  prejudics resulting from any suppased
ahuauon of the state tg prosent evidance on h&l bahaif againat
his n:yz:ﬂa will,

Appellant coatandes that the Maveds Supress Caurt bad @
duty te conduct Yan adequata and FAtienal appellata Tavisw of the
convictica and santsancs.¥ Appsllant assacts what this ceurt 4id
net eenduch auch & Tavisv, because wa did not address in eux
cpiui:m svery lssue Tafsad in appellant’s dizect appeal.
Aﬂdm alss sszexts that tnis deurt did ot afford suffiaiant
wnlqh® to tha ailigating evidence vhen we reviawed Th4 Santanca
fer axceasiveness and dispropestlonality. Appallant asseT¥s Shat
tbis court has u duty o state Yezsons 2or its conclusion that the

b ¥ §
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-+ thn :«n:d that thls court Sid nek mmzr galfilil it

sWntAncs vas ot atlacted by passisn, prejudica or other azbitzaxy

facuars, and that iv must inform detandants of the nethed by which

it conducta Lvs review. Appellant cossludas thae the statuta

requiring proportienality review i uncenstitusicnally vague,
Thata bald assertions, whlch are based on eounsel’
halisf that wa reached the vroag desiston wisth reqard to tha
validity of appellant’s sentanze, are sluply false. Thia eouzt
carsiully conaldersy all of tha evidenca pressatod in wde cises

bafore ik, umuny in deatlk caces. Thers is mo indicazian in

==naziwtiqux dutisy In riling on appellant'a alrece appsal. The
ternar staturta which wywquized propertianality revisw Was aok
uscenaeitaticoally vegee because L& 414 met require this euurt fo
fnferm dalandants of the zethod it azploys in ravisving casass.

Purther, sesuming somm iasls Cox coussal’az assextiens
did exise, sppellant could have pursued thase clzias in hia prior
petition far pasti-canviction relle? aw, at the vaxy least. =euld
hava aagerted thamq claizs in 2 pakition filed in & aoxe tiacly
Fashisn than the pativina £iled below,

Sasitioner contanded that tha issuss raised in his priow
patitlon for peat—convisiion rulisf wers mﬁ‘ decided by chis
canrt. Pavibisner {nearpezated hia pelor petitien lnte this
patition. ur determination that the prisr petition lacked nezit
% the 1av of this case. Hall v. Stats, 3% Mav, 3is, 533 £.2d 737
(13731, Petitigner cannat swarcems the. destzine of liw et the
cusa by sizply asserting thak prior coundel 4id nat axplaln the
ixaues claarly sneugh for thig csurt ta understand shely nerit.
¥a daclinn % revisif the slalss ralsed in sppallant’s priec
yctl-tl;a.

. Appellant contanded the death pemalty 13 pes a8
wienstiturional becwdsa 1t constitutes oTual and  unngual

14

JAO04750




!k.

‘e

e

. T
, Ay

L3l

punlshaent. Wa decline csunsel‘a lavisaticn te engage i a

dlacussion of policies regazding tha death Penalty.
Plaally, appellant contendsd tBat his counsel en his
diract appeal and in hi: 2irat pevition for peat~gonviction reliaf

vas lsaffectiva Loz xa.ium: o zralss all of the issues contalned

in this  petition, Appellant asserts that eounsalls

insitsctiveness sheuld camstitute cause for his fallurs to Bave

ralaed thess clalns beform. Appellast nates thxz ba had the sans

.;thr.my :ar his direct appeal and for Ris Timst pasv~canvictian

petitian. lmuam A3saxts shat couhzel m » conlflics of

inzerests -pecaase he ¢auld net proparly rslse the claim that he
Bad bach (neffactive ia the dizest appeal. Appallant ;?gm that
this oenfllist of intsrests amounts €5 par s« ipeffactive
asaistancs &f counzal, ard aheuld vemult in this court’s ramanding
thla petition 34 tha dlakrict coure far x review of shm merits o
all of appellantts wmlains.

Inftially, va note that o3t of A4 issuas Talsed above
coqld and shauld have beed Talasd in appellant’s direcs sppeal.
At tha time of appellantss dizeck appeal, counsal had ne somflice
aZ igtasests. Appallant azgues, hevevar, that ha was precliuded
from discovearing theas issuss and raising thex In his girzst past-
sunvietlan patitian becauss of caunsel’s mligg of i-nﬂz'r-at:;
wbich appellast asserts was net dlsclosed. e sota that the
public defender vas criginally appeinted by the district ccart =a
Fepzesant appeilans in his direct appeal. Without erdar frua this
court or any indicakion of a conflics, private ssunsal substituted
inta toe appeal, and The saae csuiaal continved €0 repEEIant
appallant throughout hiz fivat atata and bis faderal collateril
challangea To hiy fudgmonta of cenvicsion. I appears, theraiors,
that appelling selecsed his counaal, vas apparsatly ut_hﬂﬁ wizth
hls repfesantation, snd therefore walved Ris right te challenge
that rspresdntation at tals late skage af these prosssdings.

*
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T of his scunzel ant digeet appenl ox in his f2irst poatecanvigtlan
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Mora lapaxtantly, lowever, ta stats a glaln of
ineZiactive asslastanca of ;cmx-l. x defandant must demenstrate
Both that counsel’s performancy fall balow an ebjsctiva standayd
af reasansbleness, and That coumsel’s ATTUNS WeTa 36 fqvare Lhat
they cdused zotual prejudiza wo the defendant’s cise. Sa=
SuricRland v, Washington, 46§ 9.3, s68 ii.:u}: ¥arden ¥. Lyena,
100 Hawv. 439, £81 P.3d 3a4 {1984}, gavs. denied, V3 c.s'. 3004
[1383), Az Tas bzen dagonatrated abeve, appellant cannat
dmnmgh_uy prsjudice arising frem amy act or fallure ta act

procaeding. : Furthar, appallant capnok jassify his  falloee
fallewing the dlsnissal of his rirse pakition to assert thase
ciaiss for uors thasy five years, Thus, tho sonfliew alleged by
appatlant i3 nor murficient "te Jussify igrexing sppsllank’s
procadural defsults. -

¥a conclude thats the discrles csuszt did net exx in
diwsisaing patiticnexss patitien am poecaduzally barred.
Accordingly, v dlsmias this appeal. Wa dirsct the alark of this
caurt to lssue the remittitur in tais eage fermineith.

Tt 4is sa capERRD, ¢

& ‘I‘J'

’ {dably
e Kanarsble chacies B. Speingez, Justice, was unava
muihhza.‘ and did net pacticipats “in the decizlon of Zhia
appeal. ] )
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IN THE SUPHEME COURT OF THE STATE OF KEVADA

JIMMY NEUSCHAFER, ; No. 18374
Appallant, ;
. [FILED
WARDENW, NEVADA BSTATE PRISON, 3}
, Yoo AUG 1 9 188Y
Reampondent, } .
) E! FOUNTAIN
CLERK SUFREMRE COUXRY

GRDER DISMISSING APFERL

This ie sn appesl fros an order of tha district gourt
dismiseing mppsllant'y post-conviction petition for a writ of
habeas carpus. -'
On August 27, 1985, this court affirmed sppelilant’s
Judgment of conviction and asntencs of death for muzdsr in the
fixst degree. $ee Nouschafex v. Steta, 101 New. 331, 703 P.2d
609 {1965). Ihereattar, on Cotober 232, 1965, appellant #iled a
proper parson pskition for a writ cf halbess corpus in che
diptriot cousrt. Appellant reguested thet the distryict court
astay exscution of his santance pending review of his petition
and appoint gounsel to TEpressnt him &n the post-donviction
procesdings. The district ¢ourt denied appellsnt’s roeguest for
& aisy, dacliinsd t» hold an svidentiary hearing and dismiuged
ths patition witheut pIejudice. Tha dlstrict congt later
appoinkted counsel to assls® apgeilant with pursulsg his state
post-gorwiction remadies. This scurt subsequentiy affizmed the
order dismiesing sppellant’s proper parscn petition, “without
prejudice to caunsel Filing wn avendsd petition f2or post-
acmrxftion relisf and/or habisas corpus with the district
soust. . . .* S8s Grder Diswismsing Appsal No. 16815, filed
Novssber 1, 198%. | ‘
Hematheless, Tather than pursus sny available akste
post=conviction rasediass, appellant alscted to £ile & petition
for = wiit of habtezs oompum in tha federal district court wilth

LLS
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the wsszistance of 3 fede-al public defendar. In the fLaderal
habess COrpus procsedings, sppellant aszerted the same clalmw
which he had zaised in hie dizZect appsel te this court.
Appellant was wventually denlad fedess)l habeas relisf. Sas
Neuschafer v. Whitley, 656 F. Supy. 851 (o. Nav. 1987);
Neugchafer w. Whitley, Blf P.3d 1390 {9th Cir. 1937)
{Tacounting the protracted history of the federal procsedingal.
Motably, tha Court of Appeuls vacated s stay of execution of
appellant's sactaoncs whon sppellankt's oounssl inforwed the
court that hia conscisntious veview of the record reveslsd that

a writ of certicrszi would not be granted by the United States

Supreme Court. K

Thersafter, on July 313, ,-isn‘z, respondant filed an
appiication in the Hevada district court peguesting tha
ixmusnce of & waszant of azecution. At the district coust
bagring on this vsguest on Aug'u#tld. 1387, appmliant zrsgueotad
the court o releass sll of his previous attormays, inhcluding
the HNevada State Public Defesder, from any furibhsy

ronponmibilities in this meiter. The distzict court cynvasmad

sppallant, and all counsel #ho vare present st the hanring, wnd
then di.schn'?;ﬂ w1l previous counesl. The court then scheduled
tha exscution «f appallant's ssantencs for August 2G, Ll3a7.

Oa August 3, 1987, the following day, sppeliant,
soting in proper person, filed the post-sonviction petition
Eiua 18 the au&:jcut of this uppeal. Appellaat Furihex
Tequastad that an atbornsy ba sppeinted 0 zeprasent Dim in
thess procesdings. Oin that sams day, the distriot eouxt
snts¥ed an crder again sppointing the State Public Défendsr to
Taproient appellant in all further proceedings. The pubkic
dat‘iﬂuz then moved the distriot court to stay sxecution of
sppellant's sentence. '
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On August 10, ASE7, respendant ragquessted that the
district court Afsmisz sppallant’s petition. On August 17,
1387, at the beginning of the hearing on regpondent's mation,
State Pudlic Defender Terzi Roaser infarmad the court that a
gosaible conflict of intereat exlated zeopecting her cffise’q
rapresentation of appellant. Specifics)ly, Roosar noted ihat
sppallant's petition challengad the eZfsctlvanass 28 hiw
adungs)l duving hig Sriel and his dixech appeasl. and that her
azﬁca‘ fied indikially xepresented sppellant st his trisl.
Further, Rosser indicsted that her office hed represantad a
nrimary witness againat sppeilant oa st lesst three priox
oucaslions and +that "&mmﬁzynﬂ;&:m in her osffica hed besn
involved in prior unreliated ctil:l;nli procsedings inveiving
apperiant. Appellant then indicstsd that Roeser hsd mlai.mdA - . |
thege poasible conflicts to him snd that he wantad the public

defandar to withdraw from the osse. Deputy Fublic Dafendar
Michasl Powsll also noted for The raooxd that he questionad
sppellsnt’s sapacity to maks sn “intelligent and kwing walver
at +nhls perticulax tims to Ba represantad by counsel.* |-
Nonetheless, the district couct concluded that sppellant had
Knowingly and un&urstn@iaglx Telesasad the Stete Publile
Defanday from the cwsn. After hasring rsspondeant’s srguments
on the sotion tn digmism, the distrist oouxt granted the motion
mﬁ dignisaed the petition. mo appeal tallmu&. R

" Preliminerily, we fote that the State Pubiic Defander
has filsd this appeal &p appellsnt’s hehalsf. Bespondant
sonbands thet tha publiz Jefsnder’s officse is not suthorized to
pursus this appes) begpuse the district court previously
reiidvnd that office of 1% responsibility in this mptter. The
ltli:énw.t of attorney Powell, which socompanieas the nokice of
appasl, however, ssusris thai appellant's compatangy o walve
courmel 48 An questisn.  Turthex, Fowsll soserts that pursusnt
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o NRS 180.0&8Q{3}{B},~the puklic dafandaz‘'s office ia
suthoxizad to prosucuts any sppeals it conaldezs to be An the
intersnt of justice. Although we havs seripus doubts
concezning the autharity of the State Public Defsnder to pursus
¢his eppedl, we neverthalsss alect not to decides thaet iosue and
to treat the appeal za one properly invoking au:: jurisdiction
given tha gravity of awe&lmﬁ': santance.

In disaiveing sppellant's getition for post-conviction
welief, the ddytrict court concivdwd that ths several olaims
axanrted by appsllant wera conclumory, 448 e warrzsnt an
evidentiary hearing, amt‘dm not entitie his 5 habses reilef.
Sas Margzove v, State, 100 Nev. 459, 60§ F.2d 222 (1984) (s
defandant mswking post-conviction relief is not sntitled to an
evidentiary hearing on factual sllegations that are either
msupportsd or rapellsd by the zecord}. Raving reviewsa the
record oo appeal, fox the ressonw exprassad balow, ua have
detarminad that sppsllant gannot dssdustrabe eXror on agoesl,
that the district court progerly denied aphellant ysliesf, snd
that briefing and ooal sryussnt Ave unwarranted. Ses Tackett
v. Waxdan, $L Nev. 681, 882, =41 ».2d8 910, 911 (18757, sect.
dented, 429 U.g. X077 (1876).

Firsk:, aspesllent contandsd helow that hix conwictiom
is infirm becauss the district judge that predided ovex his
triat d4d net recuse hiseglf, HSpecifiically, appeilant slleged
;Mt thn rinl ,j#aw wos formerly the dlstrict athormey snd wag
in chargw of prowscuting sppsllant in a pravious murder trisl.
Appellant soneended that the district judgs was bisssd or
prajudiced asgainst appellsnt as A raswult «f the judge's
supg};visary ?ole in promscubting Appellant for the prier
uu:d’or!. Appestiantis counswl alsy added that the Judge's
sasceteny worked previcusly at the district stiosney's offics,
that this secretary's hnaband testifisd against appeliant

4
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during the penslty phats, that the judge's tormer deputy
Hatrict attorney and law asscclaie also testified at the
penalty phase, and that the judge’s law clerk, whe was
aventuslly in chergs of the jury, alss testified At the panalty
phass. W= nots, however, that nons of theea fackz is rsisvant
te tha question of whether the Judge was paraonally bissed
againat appeliani. More importently, we nota that the zeeord
Lot appellant's txrial in this case balies #sppellant's
sllegetiong of prejudice betause in reaponze to the jJjudge's
inguiriss, appellant parscunally informed the digtzigt Jjudgs
that he had no chisction ﬁ: the iudge presiding awer the trial
in this casv. Horeover, the tzisl,judge expressiy denied eny
biae, snd appellent has net 16«1‘1:1#3.& 3 singls instance where
he waas unfalxly Tresatad ox prejudiced by the itwial court's
zulings. Wae thersfore goanclude that sppallant was not antitled
to an ewidantiary hmering on this glaim for meilef. 58s
Hargzove v. State, 10U Nev. ll?B, 86 P.24 222 (1584): Doggett
v. Statm, 91 Nav. 768, 542 F.2d L0658 {1979). ‘

Second, appsliant argued that the district court errsd
by disaissing appellant’s prsvious stats post-convidtion
potition witheut first sppolnting counsel and conducting &a
evidentiary heaxing. Ne sgree with the distzict courk,
howsvez, +that thase claime ars not appropriate goounds for
habeas relisf. They do not challengs the constitubionality of
appsilant’s convigiion of santences, or otharwise state n
cogalzable alaim for elied undsr NRE 33.370{4). Meorsover,
because sppellant’'s previcus petition wax dismissed withoud
prejudice, appellant obviouzly warx rot aggrisved by the lower
mz's;' zulings in this ragard. .

' Appwllant next contended that the jury inatrugtions it
the trisl sisstated the law end did not inalude an instruction
on lazser included ofZsnmes. Appeilant, howevary, falilsd o

-
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ddantify wiioh Jjury isstructiong incorrectiy staxted the law.
Further, appellant falled o spscifiy sny prejudice z;mlti.ng
Erom the allegedly Lapcopsr jury instzuetions. Hoexwover, the
rsucrd of sppellant's trial revesls that the jory was propsriy
lngtructed on the elaments of first deagree muzdsr snd the
lasgor incliuded offsnme of second dugres surder, We therefors
conelude that the digtrict oouzrt 41d not err whan it rsfused to
canduct au evidentiary hearing on this alaim foxr relisZ. Sze
Doggott v. State, Y1 Nev. 78N, 341 P,2d 1086 {1975).
Appellsant slsc complained that his counsel failed %o
raguest & change of -gunue prior to hia txfai. Appsilent
saphagized that he was convicted ot__‘hwo pravicus mucrders in tha
came county as the instant offenus. Again, however, agpallant
stated thia glaia for relief 1n oniy vegue and conslugcry
toxmp; ha failed to set forth any specifie feots & ahow that
news coverags oF othsr prefyial publicity tainted the Jucy o
ctharwine deprived him of s falr trial. Ess Dobbers v.
Flopids, 432 U.5. 282 (1977): Gallego v. State, 101 Mev. 782,
71 p.2d %8 (1985). Accerdingly, the distrigt gourt propsyly
denind sprellant's Tequest for sn svidantiary hessing on this
Claim fer reiisf- Ses Haxgrova v. Stata, 100 Nev. 498, &85
P.2d 322 (1984).%

Naxt, sppsilant centendsd kthet the district court
imgzoperly fsllsd o sxcuss & Jurox during the psnalty phese of
'!;!.a trisl after it was discevesed that a Jurer knew ot
sppelisnt’a pricr murdera.? As the 4distriot court notwd,
howsver, appellant d4did net fdentify the juxer to whom hy was

L iWe raject counasl’s sryuments that appellant cmuld net
aubatantiste thin claim becauas he was incsrcsrsted snd did not

have sccesd O neuspaper articles and clippings pertaining to
his cage.

ispacificeily, sppellent claised that “one juzer had baen
advised of my prior musders by & cliizen of the comaunlty bt
was left on the juzry pansl."

¢
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rafarring, 418 nobt stats axsstly what facks the Juror knew, or
atats how thia mllsged errer grsjudiced nim,. Appesllant's
appeintad counsel later identiiled the juror a% Ma. Markin and
argued that this contention should not be summeTily rejected
becavss sppellant Jid not have acsess to his trial tzanscript
to substantiste his clalw. Counsel alss stated 4<hat this
particular Jurer wothked with and waz good Zfrisnds with the
mother of onk of Che tssnagers thet appsllant previously
murdersd. In & ssparste procasding dusing ths pesalty phage,
the juror testifiaed to her Tesllzation, after tha guilt phsxe
of the &rial had concluded, that she recallad the sather's
apguished wstate ragm;'d.tnn har davghter's disappsarsnce s
murdar. ¥Yet, counsel added, ap;ekimt*s trial oounsael falled
to objact to the jurex yemsining cu thé panel becsuse appellant
had slrasdy bawes found wu%r antt_ anly the penalty phase
reasinsd., Alguing that the penmalty phass is a cziticsl stage
ol the prodeadings, counsel suggested that tha dgtrict court
should have, pus m, wcouesd this joror bocauze xha could
not have remained ilwpsrtisl ar fadiffarent In Light <€ this
personal kaowledge.

Our review of ths cegerd of appellant’s trisl
indicates that Jjuroe Martin was specificelly guestioned by ihe
trial court. She acimowledged the above faotes,. and testified
that she could Zsirly weigh the aggravating and altigabing
gnctﬁén ptauntué tn the panalty phage, She :l:e; noted that
she was voswexa of the spacifiss of sppeliant's prior arixad,
the waiatence of which wexs properly msvsalsd to all jJurors
during ths penalty phase of the triel. Thus, it appears that
apgafimt wzn not prejudiced by the continued participation of
m; Juxrer. We conolude, tharsfore, that the record rspslm
appellant’s olaim of #TToR in this regazd, and that &ppellant

Y

o ————
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wag nat entitisd to-#n eddentlary hearing on thiu igsue. Se2
Doggett v. Shatm, 91 MNev. 768, 542 P.2¢ 1066 [19578).

Noxt, sppallsant centended that his counsel faillad to
presant any evidance of mitlgeting factors at the penaity phase
of him trisl other than the iestimony of his sttormay. We
note, however, that appellant's petition did nok gpecify tha
particular altigaring factors he felt could havs been preasntsd
or state how he wae grejudiced by counsel’'s Fallure.
Significantly, the Jury rslisd upon thres sggravating
clircumatances in imposing the dessth santence in this casas 1)
commission of tha murdar hytg pesrzon undsr santancs of
fuprisenmant; 2} m;.ss.tagn of & murdar by & person previouely
conviated of another murder: and a.‘fi'i comniggion of a surdsr
dinvelving tortuze, depeavity of mind or mutilation of the
vigtin. See Neuschater v. Stata, 101 Nev. 331, 70% #.24 609
{1065}; Neunchafasr v. Whitisy, 815 ¥.24 1390 {9%h Cir. 1987}.
Thus, sven aszuming the axistence of soms mitigating factors,
ws sonclude that their sdaisslon would not have affectad
appallant’'s santonce. Ses Neuschafer v. Whitley, supra.

Appallant slso contended that his cenviotion is lnfizm

bacxuse ha wza nod yumntqa 0 carl two witressas from out of

(stnzc in hiz own dsfansw. Aa tha df.lﬁict enurt nubed,

however, appellant's pstition falled &g {dentify the witneoges,
the supposed xubgtsnce of dhelir testimony, or uwhathar Shelr
Mgutiicny would have changad the rssult of appellant's trinl --
= proposltion of the elightest walghy given the gverwheiming
svidence ©f appelilant's guiid., Thos, 4this alelm for cdlief
consistad of mere nsked allmgations, ursupported by mny fastual
uttfi*, and the distvict court, thersfors, properly sefised to
can»i'm an avigentinry hoscing on this lswua.

Appellant 8130 tontended below that hls conviction is
infirms hacause the trial court failed to gepprress an allagedly

]
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involuntary confassicn meds by appsllant, Ns note, howsver,
thet apgpellant raised this clsim in Mda direct appesl 3nd In

pricr federa) habsag corpus procaedings. Tha Jdeniazl of this
elaim in thede previous proceadings g the law af the osae for
purposea of this appeal, and appellant was therefore prscluded
from again litigating this claim below. Sew Hall v. Stste, 91
Nev. 314, ‘535 F.2d 797 (1975}, Thus, the Jatrict court 414
not arr wheh 1% Tefumad 4o hold an avidentiary haaving on &his
alaim for ralist.

Filnally, appellant sontended belew that hs was denied
affactive sssistance o%.counaul f’“ his ¥=ial and in his direct
sppeel. Specificaily, sppellsnt contended that his counsel was
Lnaffestive fZor *fatliuge to iavut;gatc, failuxe to object to
Jury inptructions, fallure to disqualify judge, fallure %9 move
for whangs of vm::o and Eatiure o present altigating Fastors
st penalty phaza.” Appalliant further contanded that aftsrs
counsel wsz appointed, he would be hethexr able to wsnawar.
Appellant falled ta set forth any facte which would support any
of the particulars of his slstk of inaffective assigtance of
agunasl ., AR notad xbave, appallant fallsd to spesify tha
nature of the trvestigation thet counsel should have pexformed,
falled to identify eny srrors in the jury instructicns and
falled o 1ldwntily any n!-ﬁgahing circumstances that coungel
aould have prazented to the jury that would have altured the
;untn;ma that usppelliant uitimately received. rurthar,
appelliant faliled to ssgert that my 0f hs counsel's 2lleqged
daficienciss dsprived appalilant of a triel in which the ragull
wae cellable. Acoosdingly, ws conolude that uﬁpoihat fallad
o atite s claim of ineffestive sssistance of counsel entitling
hiim *tu sn svidantiery hesring. S3s Stxickland v. Waahingbom,
4806 U.8. 658 (1984)) Yarden v. Lyons, 100 Nev. 430, 683 P.id

-
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S04 (1984, cext. danied. 471 U.E. Lo0U4 (1985); Hezgzove v.
State, 100 Nev. 498, GBS P.2d 222 (1994},

Ax we previgueliy noted in our opinlon sffirming
appellant’s judgmant of conviction snd desth aentencs, . the
evidencs of appellant's gullt in this came was overvhelaing smd
the vardict was frae from doubt. Ses Nsuschaler v. Stage, 101
Nev. &t 355, 708 P.2d at 613, VYor ithe reasons exprsssad abave,
wa hoxeoby dismiss thisc appesl and deny appellant’s zequast for
2 otay of executivn, Sge Chap. 174, 1987 Nev. Stat. oh 539, §
22, at 1320~-1221.

It 48 30 OROERED.

ep: Hon. Michas) K. Fomdl, District Jwige
Hom. Brism MoKay, Attornmay Senexsl

Tarri Stslk Roweer, State Pubiic Defeander
Akan Glover, Slwrk

LI} ny
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TN THE SUPREME COURD OF THE STATE OF NEVADA

THOMMS WEVIUS,

Ho. 23027

?‘ﬁm;

.
WAROEN, WEVADA STATE PRTZON, £.%.

MCOANTEL; AMD ATTURNEY GENERAL ap
WEVADA, FRANEIE stz DEL PADA,

w‘nﬂc

THGHRE WEVTUE,

- Appallant,
' “;

WARDEM, WEVADL STATR ERISON,
Rudpandant .

¥o. 13028

s it gy Nt St sl Al B Yl o S et att® e N Rt R Sttt st e

Dacliak o, 32027 i3 an original pstitien foxr a writ of
habsas carpus. Nockat ¥o. 29038 Ls an appeal frop an order of the
district court deaying & post-couvistien pakition for a welt of

. habeas coryus. For purposss of clavify, «wa will refer ts
petivionsz/appellant Thomas Hevius as  appellant, and ¢a
Taspondents n“m stata. )

. . unumuﬂurzx,ﬁuz.mmdumuawuamwamué,mumumt

’ 0 a juxy vepdick, of ona count wsach of marder in the Iirs:

dagres, atSeapted saial assault, robbery, And bueylawy, all viea].
the uss of a dn;uy waapon. m jucy impossd the santence <of

daath with pespeet to the murday., Appsilant’s Judquent o2

canvicticn and sentenca wvers affirsed by this court on direct

spreal. Nevluw v, State, 101 Nav. 2318, 699 F.2d 1083 (1983).

On Pebruary 11, 1985, appellant filad jin the Eighth

Judicial District Court a pest~canvictien petition for a writ of

habass corpua. On February 13, 1984, the district court sumserily

JAOO47T71
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denlad appeilant?s petition on the zerits and bacause £t vas zited

in the vrang verce. om ‘l‘th:u'&ﬂ: 34, 1984, appellant Ziled in the
Righth Judiviel Distwict Court a petition for past-convietien
rslief.! On Fabruary 13, 1396, the dlstrict cm:‘ suamazily
daniad the v-ﬁﬁm o the aerive

Appallant appexled ta this sourt from the danial of his
twvo podt-sonviction patitions. Appellant alse #ilad Lz this soure

& mation £or & stay of execution pending appeal, and a petition
farr a writ of mandaans. Thess docoents wears dockated {n this
Souzt as Dockek Woa. 17063 (both sgpeals) & 37060 (mandamss). On
Parruary 19, 1365, this coust diznissed tha appesls and denied the
petition for a writ of mandawus.

Alza an February 15, 1386, appellant filsd in Zederal
district court avmmwm petition for = writ of hakeas
corpus. Appellant filed » supplemental petitlen on mavch &, 1988.
On Novenkar 1, 1386, tha Csdaral dlstTict cmuxk dlsmissed
appellant’s patition for a writ of habeas corpus witheur an
avidentiazy BDearing. Appallant appealed to the Unlted states
Court of Appexls feor the Ninth Clrcuit., 7The Ninth Circuit ilssued
its decision affirming thas denial af hakwas rTaliaf on July 13,
1338. Hwvius v. Sumer, a%2 F.3d 463 (9th cir. ijaE), Saxk.
donled, 459 T.5. 1039 (1983).

i on June ¥, 1989, mmlmn ﬂ.:mi in the rmc Mﬁu
‘1 Dlatrict court a post-copviction petition for a vrit of hapeas
corpus. Altheosh ardaved by the district coust te file sn answes
to sppallant’s pativion, the state did net £ile an anewar, and
took na ackion wit:h Tespact £o tha pativion for almosk 2ive ysars.
Then, withouk offering any explanation whatasevar for tha delay,

emiy patitisn was aszsntlally idantical to tha petition for
Av:u.azhf;n- earpus mtmu.inm-d en Pabruary 1, 139¢.
m:.mnzwm:;mu:nmmmwm
Jurlsdiztional defsct in tha uz*i.g’iml patitica

2
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the statas moved Lo dlmies appsllant's petitlen an april i,

19941 without conducting an evidentiary heazing,? tha atstrier

court danied appsllant’s patitlon en July 18, 1996. This appesl
{Dockat Ha. 39038) followvad. '

On August 13, 19%€, appellint £iled in this court an
ariginal petition fox m writ of babeas corpus (Docket Ne unxﬂ;
Becanns sppsllant’s appeal and bis ariginel petitton hoth invslve
the same facts and similar fasuew, we Bive consolidated tham for
Puzposes of dispasitlon. HEAP 3fa}.

e

Initially we neke that this is at least appallant’s
third post-conviction petiticn challanging the validicy of his
judquent and sentence.® Pasad on our complets review of tha
rmtduﬂthcylminqsmtmmm&gud,umﬁh. a3
axplained balaw, thakt the ddarrict conrt properly dismisssd
apyellant’s patition as grocaduxally bagrzed withaut rssolving tha
merits of any of his claisa. ¥We zlso dispase o2 appellant’s
clains oa procedural groupds; sur dliscussios of the marlts of
appellant’s claims in this order is stxictiy for e purposs of

3¢ ara cancernsd about the almost five year delay in this
cosa, and sapcizad that the stats offsred ro axplapaticn for fks
lacik of diliguncs. Appellant had an chligatisn, as petiticgex, ko
Eﬁ'm hiz patition ta resclutizn, amd should have petifiad the
trict court withinm a reasonsbls time of tha state’s
daraiiction. Wa nots, hovever, that appellant was apparantly fot
ugumt;d by counsel during this paricd of dslay, becauss his
motion for the appointuunt of counssl had not bean rulad on by tha
distwiot court. L any event, we have consciantiously revieded
the record in this case, and we da nat baliave the dalay
prajudicsd agpellant oy denled his dus process.

district court did conduct a haaring, and allowed the
partiss £ cxll witnasses. Hovavar, thae issse st the hsarlng was
vhsther appsllant would ba afforded I coaplate widant iaey
hesring. The Qistrict court danied appallant’s motisn foF AR
avidanciary hearing.

‘Ordar the ciccumstances of this cass, appellant’s Cizat twe
petitionm in the Bighth Judicial pDistrict court aight falply b=

eharactarized 21 ona patition for purpsses of applylng applleable
procedural bars.

JAOO4773
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‘ denanstrating t:iut: appallant 'gamut avarcome his procadural
defaults by a showing of actual prajudlcs. .
In 1983, when tha instant pecielon four u Writ of mabeas
corpus wvas filed, WS 34.310 provided in ralevant part:

1. Tha court shall diLumiss a patition if
the court deteraines that: pe

L IR

{3]“1?;: p;tit:in?i; cenvictian was <Che
ey of & > the grounds “fopr the
patition could bhave hesns
{1} Prazanted Lo the bzial conxe;
{1} »aissd in a dirsct appeal or a
- prior patikion for & weit aof habeny corpus ey
mt-??victia zg.ut; or tag
d3) Ra ARy ethar procead that
the® patitionsy bag tgkm to securs rellet
from his conviction and santencas,
unless tha const finds Lotk causa far 4he 3
fallure to prasest the grognds asd ackusl
prajudics to the paticioonr.

2, A sscoud ur succssalve petition n-lu‘k ba
dixnissed if The judge ar justios determines

. ' That 1% falls to allage naw or Alfferant

grounds for wlisf and ehat tha Lo
datarsinstion vas on the xerits or, u“m

and difZaxant grounds ace sllaged, tha Judge

exr jumtice finds that the fallure of tha

petitionur to ssssrt toose grouwsds in s prior

patition conztitutsd an aluse of the wit,

Undar KRS 14.310(1) (b) above, the districe court had
diacmetion te dlmmise sppellantes patition of Sune 7, 1988, 1f isl’
ralaad raw issues that could have bean xalsed in a priox
procssding challenging tha judguant of sonviction, amd a.p;.l]m.m
Aid not ashew canse and poejudica. Nest of the issues raised In
sppellant’/s 1989 petiticn are arguably bev lasues, because they
relata to the effsctivensss of appellant’s fxial and appellate
counsal, and ne isaues Tagarding the affectiveness of appsliant’s
counssl ware raised in any 0f the prisr procesdings.’ Purthers,

SThe state srgues that the lssue of affactiveiress of counsel
wvas ralsed st every level of the prior procesdings. This ant
is auppeytad by a vary salactive asd out «f contaxt e gl‘
each of ths previcus petiticns ta find languise that could Ra
conatrusd as & clain that counssl vas Lneffective, ; ;gﬁ“ z m;!

JAO04774
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_besn Talacd in a prior procesding. Thus, npp.u;;st hax Che hurden
| of dapenatrating eadsa and ;ﬂ:}t:dien in crdexr to svercoms i:hia‘

thare 13 10 reagen why any o.“. appellant’s clainad cauld net have

procednral default.

Undar NRS J4.810(3) above, the district couxt had an
cbligation ta dlmiss appallant’s mccassive patition 42 the
patition maised lsaues that wera yrevicusly raised and wers
decided on thelir :w}u ayainst pevitionar, ar 1f thae patition
Talzed nedt fswaes, and the dlstrict court found that the falluze
o raisa tha iszaes previouaiy wvas an abusa of the wrik., Aa Noted]
abowa, WISt DE the 1ssued are ATTaARly new isxues. Them, the
district couxt progerly dismizsed the pativion {2 the Zallurs ot

appallant to Faide thece lLasues previoualy conatitubes an 33:1:‘ at
tha writ.

I appellant can shew cause and prefudice far ot
raiging thees iisuas priar to thias 1937 patitfan sufflclent ta
satiafy the precedural raquiresant of K28 34.838(1) [b} above, than
it cannct ba xaid that %his petition im an alwas of the vrit, I
petitionex cannot abhow Canse and ;ﬂnju'»ﬂ.w, £hen this petition is
an abugwe of the weit., ZThus, under the circeesbances of this case,
tha ralevant facts is cause and prejudice. $f. Benin v, caldaren,
77 .34 1158, 3158-59 (9th Cir. 1494, gers. danied, _  TU-8- . .,
116 $.Ct. 900 {Yebrumry 33, 1996) (the anslysis of & wlscarriage

of Justice is tha sase whether tha propossd bar to raview 13
procadural cr an aduse of the wric).f

3. eoneineed}
raviev of tha recerd, we sunclude that, aven with the most liberzl
of the pricy patiziems, the alaim ok inaffective
agsistance of Trixl of appellats counsal cansst be found.

Swok all of appallant’s claiss and axgumenta in his patitlea
balow included allpéaghai of ineffsctive assistancs of gounsel.
Somm of appellank’s agguaents are siaply reapguaent of samﬁ
already Teselvad aguinats sppellant, albeit in s wmore tmh
Zaahion., To tha sxtaat that appallant’s pumzm :

L]
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- As causs fur dis pracsdural dsfanlf, appellast claims
‘ that he was represented by th; 234 actarnsys at wrial, an élzacz:r
sppeal, in bis original state court pest-convictios proceedings
and In 21l of hia fadersl procesdings. The firsy ‘tizn appellant
uad represented by Indeugendent counsel vas in the filing ef thae
instant petitian below. Appellant avques that his pricr counsel’s
conflict af intarast yreciuded mia from raisivg ciaims regarding]
the sfisctlvenass of trial and appellsts counsel. Appellant
arguas furthex that this coaflict of incersst is an Ispsdisent,
- wxternal to the defense, that prevented his frow raising in his
peier paaté-cgwictim Frocesdings his <iafma of insZfectiva
asaistance af trial aa_ﬁ. appallaka covnmsl. S8 Lazads v, Stats,
114 -Hew, 343, 871 B.id 944 (1994). utg':mﬁﬂ},y, appallant
argues that his counsel in his first post-convictlon pracesdlugs
vere ineffective far falling to ralse the clains be now ralses,
and that counsel’s insaffectivanass $a cacsa for his precadural
Maulu.‘ )
This court has hald that undey elrcusetances aneunsing
to u denial of the Sixty ieandwent vight to counssl, » valid claia
af ineffective assistance of coonsel may be suffislent canwa to
ovarcoms i procadural dafaul:, um:l.éq a shawing of acstuasl
yeajudica can e made. Hagizan ¥, Nardea, 3132 ¥ev. _ ., PF.3d
— (adv. op. Ho. 130, July 22, 199&); Pectgen v. State, 110 Nav.
534, %850, 47S P.2& 361, 2344 {1594). Fuzthar, an atrarnay’s
m&mwummm,wmpw.h

sufticlant caude e axouse & prucedural dazault.,  Wisheust

L3

by . .continged]

constroed as salsing sgain old issues, our conaidmration of the
warits of thedn ald c=la is barred by RS 34.810(3], and by thej
doctrine of the lav of the case. Jagq Hall v. State, 31 Hev. J14,
518 P.2d 79T {1973), "The doctrine of tha lawv of the cised czmz
be avolided by a more detailed and peecisaly focused .ﬁﬁ:‘ﬂ-
mhgequantly sade aftar vaflaction upan the previsus proe L B
Id, at 3116, 543 P.24 58 798,

hl
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siggesting thak counzel scted imappzopriately or declding che
issue of vhathar appellant vas satitled $a effective assistanca of
gounssl in his Lixst post-convietien challenge o his fudgment of
ﬂcn?ir:tiéa: ¥e bave detaxralned under tha wnsual circumstancas of
nls ca;c'thtt it 19 apyuable that appellant can abav sufficlent
causs to ovexcoma his procedural 2efaults.  Thus, ve bhave
considersd tha serita of the f{ssues ralesd by appeilast in his
petition belaw in arder to deternine wRsther appellant can shov
sufficlent actial prejudica ts avercops his procedurzl defaqlts.
Pe conclude that ha camnot. '

Tha meat significant issua xaissd by appellant is hls
patition below sonCerns whather the prosecotor at his treial had
fapranar watives fop m}.\ﬂing all petantizl minavity jt}ﬁrs by
uss of his pecemptary challenges. Xppsllant’s txisl counsel has
uzda sarlcus allegatiens ugainst the prosecutor, Lneluding the
claln that the gresacutor Teferrad to tha challeanged Africans
mim? inrors a» "niggara®™ abostly afier trh_l. Appallant’s
specific clals {n thic-appeal 1s that counsel wee ineffective for
7ok Ravirg Grought the presacusor’s allsged prejudicial statemsnts
ta the nﬁmﬂmmmm{aacmm.

If counsml’s allsgatishs are tite, . they are very
distuebing, Neverthaleas, ve have Tavieved tha recard, and us
canclude that cotnsel’s accusations ire net credible,” snd in any
ﬂmtmldmd!é:dawnmtuhﬂhiuﬂliﬁhmw'ﬂ;ﬂ

Taliheugh the focus of all of appeliantis post-trial
o bis judquane of caavistlon has always hesd Sha
prosaqutor’s witives i striking the ninczrity jurers, appallantts
trial counzel did poft accuss tha prosecutor of lspropary comaents
in the ¥rial court, on direct appeal, in Bis firet twa state past-
corelchion procesdings ey in Bis tirse post-conviction procesding
in fadaral cauct. Coungel mads this startling accusation, Almest
a®m an aftarthougat, ¥or the first tiae at the end of a hearing in
faderal court iy respsnse €o the fadaral dlstrict judge’s
vhether counsal was awvare of amy other Dasis for gTanting
appallant an svidentiary Bearing. OUpder the siysumctancas that
tha acsusstion waz made, Years after the commants wege sllagedly
uttarsd, tha accusation seans incredislas.

7
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of this case. W note that tha profecutel executed ah affidavie
ip which he denied the subskanas of appallant/s accumatlicna and
<awarraed thab ha did act m- Bis psrenptory challesgua for aay
impropar reasen. Ak the tiza af appellant’s trial, the motives of
the prosscutor in axarcising peresptaty challungas cenld not be
axanined.  §om Swals v. Alabaia, 380 U. §. 3202 (19483 ."
Neverthaless, the proagecitor in this cass voluntarlly placed in
the racasd his Teasane fof axcloding the African-American vanize
parsons frem the juzy. Thiz cours, the faderal Aistrict court and
“the Minth Cireult Qourt of Appeals all concluded that the
Prosacqutar’s Teaschs Were proper. Indasd, the Ysasena citad Yy
the prosfscetor for excluding the pinority jurars would liksly have
infloanced any gprossoutosr %o 'pmmlly Mhn;m tha
prospactive Juzors, rw;ﬁlm of waee.? Thus, avex if txial
couusel had made 3 timsly zegozd of the prosecutarss alleged
comnanks, this court woqld net hava reverssd on appeal appellant’s
judgmenk of convickion on this baris.
MM&MWWWH&%&“ﬁhWMW
ilmmﬁxmmym-mmtthmuhsdlez

the svideacs that such s hearing might producs. Wa bave slamaly
raviewad the Tucord, and wea srs of ths spinles thar appellant
sannat shov any prejadice sufficisnt to establish = claim of
inatfective assistancs of counsel with regatd to thess zlisged
conmants, becilse the recerd rapals appellaat’s elaim that thel
prosscutor exevwised bls perszptory challanges far any imgroper

Sevain was qverruled dy Batsen v. Yestucky, 474 0.3, 72
{1985). Xatagn is not r&trnycl::l.n. Allen ¥. M: 478 .9, 253,
2€e-61 (1386), -

*the jrusecuterts stated rmagen Ter cballenging oas
prospective albarna%s jurar say not have bean ax stzong sa b
yeaascns Zor challenging the ether ninovity m-. Mavzfé g
nobad hy tha ¥inth Sizculs, 5o altarnats dslivara ,
appallant’s caas, 8o appellint cansot demenatxata any prejudice
pasad en the wuclusicn af the altarnate Juzor.

JAO0ATTS
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Teason.  Seg Strickland v. Washington, 466 U.9. €63 (1944)
(prajudice prong of clalx of ineffective xssistance of counssl is
establlabed if 3 dafendant can show that an errar of counssl vas

50 savare Lhat the rasglt of tha procaeding vould likely bave been
diffarant abssnt tha errory.

-

dppallant contended in Ris petition balow that his
appellats sttorneys varw irneffective hecause thay did net petition
the United Stabtes Supress Court for a wolt of cartiorari aftar
‘ this couxt dlamlswsd appellantfs Alrast appueal, AL that tise,
"RAtneni® vas panding befr-s the Upited States Suprenn Court.
Appellant ’u‘g\;u that i bis a.t:*i;mw- had petitfonad the United
States Suprens Court for 3 writb of cartisrarl, his cases would neg
bave besn final vhen Bation vas decilded, and-Bataen could bave
bean appiled te appellant’s case.td '

This azrpument iz idle spsculation. Counssl bad no
obliyation to pursie s discrotlispary appaal on the coance that the
law might change in & Den-retreactive mamar iu the intszin.

i Indasd, coursel axprescly sapsldared pasitisting tha Zupreas Couxt
for a vrit af caveloraxi and alacted far tactieal reasans Dot ©o
£ilm such a petition. Tactical desisiens of coussal axa wirtually
unchallengaabls absant axtranzdinary olrcumatancas. RKaazd V.
stata, 19¢ Hav. 713, 743, 200 F.id 375, 380 (i1599). Ig any swant,
va aze parwcaded that the prosscutar’s exarcise of his pereagtory
challevwus would bave satiafied the Aatagy otandasd. has,
appellant ¢anngt démnnsteate niglar it cstfiaal’s pariormancs was
deficlant or that he vas praindiced.

 Appallant allagad in his pstition below that his trial
and his appellats counsel ware ineffeckive for falling o

"
",

Wyatson v. Faatucky, 47€ U.3. 73 {1384).
o

1s aot patroastive. Allen ¥, Esxdy, 478 U.8. 155,
26a=61 (1386}. .

JAO0ATT9
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domgnstrate that appellant’s santencs of death vislates the Zighth
and Fogrtesnth Amendnants becsuse Lt vad the produce ef racial

bias. As noted above, appallant’s death Jentenca vas nat thae
Product of raclal klax. Thuw, this combantion lacka merir.

Ia addition to the clalas discussed above, appallant
ralamd the fellowing claims in bis petition belaw: (1) Trial
coungel wverwe {neffective for Csiling to devalop svidancs ts
suppast & clain of systamatic ewslusion &f aincritise by the
procacator; {1) tria) counxal weras inaffective For failing to
raguesy a 3&:{ ingtruction on the naseasity of cucrsboratlon eor
me:p).iuﬁ tggtiwnw {3} trial comdel vers iasffecrive for
falling te suppress the ;tnmmm idenviticavion of appellank as
the killer hacausa that ldentificatisn vas the Produat of Laproper
pracein)  identificatian preceduras; (4] Wilal counmal wems
inetfactive for falling @0 ohject to the prosecutar’s
inappropriata l:gtm;.tu, thus Zailing to presatve the lasue of
prosacutorial miscenduct fox appeal.

We have carefully raviewsd wach of thexe alainms of
inaffective axaistance of counsal, and ve concluds undar the
atandard of Strickland v, Washingten, 484 U.8. €63 (1384), thac
the clalns lack marit. .

In a supplesental reperandam in wippart of Me patition
below, appeilant arqued that juzry inatruction 10 4t the penalty
phass of tha trial ahifted tie m af preof ragazding
mitigating cireumstapces, and that the antli-sysparhy instruction
vialated sppailant/e constitqtional rights. This cours detarmined
in appellant’s dizect appesal thab tha anti-sympathy lastrustish
vae proper. Naviug, 1031 Mev, bt 251, €38 P.2d at ig8y. aOur
rullng on this lasua 1s the law of thy caes. Hall v. Jtake, !“l
Hev. 314, 335 .34 787 (1875). Tha suggestion that Jury
{nstrugtian 10 shifted tha imrdan of proef lacks merit. Nathing

1a
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in that instructiea ceuld be coasteued ax shifting the burden of

»

piraot. .

In any evant, bBotX of theze zlaiza ars procsduwzlly
barred under HES 14.310, and appellant 2ade no Attenpt vhatacaver
%o deaanstrate that these claizs are zat barzed. Appsllant did
not allage that sounsel was lneffective for net ralsing thess
claims, and svex 48 he had, & claim of ineffective aselstance of
camzel ragarding these olalxs would have been wvithouf pegit.

Ho other claims ars preperly Bafors thig couzre in
“appellant’s appaal from the denial of hix pest-convietion petition
for a welt gf habeas Goryas (Docket No. 39026). Va camcluds,
therufors, that wean if appallant goald show <ause tor tls
pescndural dafauirs, ha cannot shov prsjudics. '.th.-ntgru, he
districr coourté properly denied appellant’s patition =
procedurally bagyred. We dississ appallant’a appeal i Deckask Ho.
13038, 12 .

Dockat Ne. 23027 is an original petition for s writ of
habeas corpus. Appellant saaks a reviav by this cuurt of his
Judgmant of cenvictlon and death sentence. Ganarally, a patisien
for a wrl® of habeas corpus must ba brought in the first lnstance
in the appropriata district cour, NRAD 227 MRS 14.736.
Weverthaladd, in this case tha issues ralssad by appsllant axre
clearly witheut maelt. Thud, in q:dn_r o avedid 3 remand to the
diatzict coumrt and ansther round of mmmw litigatian, ve
Tve slacted to aﬂdzul tha sarits of his pativlon.

) Is the patition, sppellant raises four “substancive
izsues:™ (1) Appslilante judgsent af conviction and santances are
Lavalid dus to the praciica of sywSasatically axsludling ainpricy
Frospestive iurars from ca.-iu.u}a,t 4urias in casas invelving

Yige 1ift the stay of execution of appellant’s death
santence, Wiich vas imposad by thie court’s arder of Sepbeaber 3,
1396,

13
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crisinal defendazts; {3} the discriainatery exclusion of afnerivy
Juvers from appellantfe  duxy Mus nis  copvicrion
cunstitutionally lawalid; [3) appellantfz trial md appellate
counsel wezrs ipeffsctive;'? and (1) the jury instruction eon
reasanable doubt given at appellant‘s trial vas unconsti*utionzl.

K- courss, al) of thess claims aiw procedurally barred

pursiant to MRS 34,5810 and the dectrine of law of tha case. The

firat thrwe vare ralssd datore in the petition which resultes in
the appeal ales discussed in this erder. The lask issue is 3 new
lasia. Appellant carhot cenceivably show csuse and prejudice for
Talsing the flrst thres, claing again, or for net ralelng the
Tfaurth claim previcusly, and this patition is clearly an sbusa of
tha wrie, -

Hith Taagect ta the dew clain, thet the jury instzuction

#a roassnakle doubt Ls cncenstitutional, ve bave previcusly uphald|

the inetzuction agalast constitutional challeage. Sga Lovd v.
State, 107 Nev. 2%, 306 P.id S48 (1591}, We suphatically rejsct
appallant’s claim that the {ury {natrictiou given in this cass
wenld ot satisfy the eanstituticnal sEandard spplisd in victar ¥.
Nabrasxa, SAt U.S. 1, l1s%1].

Appailant alse Talzas Pour "procwsduzral fssuss® iz bhis
patitian: {1} The stats should be sstoppwd frow inveking
procadural default as a basls for dismlssal of this petiticn; (3}
the 2izst collateral procesdings cannot be censidered & procsdural
defaglt becsuse appeliant did pet mowingly acthorize counssl to
wvaive any petantial claize on his hahalf ey ke Zall to rxiza any
conceivsble cluia thet might be availabla to hiam, and counsel’s
cenflict sf interest destraoyed tha ﬂimiral:-ugm swlativnatilp

Monder this headipg, sppullant wakes all of the argusents
regavding the effectiveness of counsel that ware Taissd lIn
m:ua::;a prisy petition and appeal, dizcuswad pravisualy in

“ & -

i3
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betwaen appellant and his attorneys; (3} appellant has shewn
sulificiant canae %5 avarcume any p:nmé‘.&n‘z. default; and {4) this
caurt cannet apply precsdural bers agalnst appslisnt becavse thia
GoUrt has not consistently applied such bars in the past. .

Wa have wvaviewed wach of thess cententlons, arnd we

conclude that they lack maxik. Agrordingly, we dany the patition
in Doeket Ra.” 33037.0

It i3 so QRUENED. ¥

, €,
-—— : - : .n

-4

Ronsax
Michanl Pescattx, Aadt. Federal Publilic Defendwr
AZan Slovar, Gleck
Loreatts Powman, Tlatk

l4ia dany zs mont patltlioner’s motien for x mtay of sxscutlon
pending cur Fasoluotion of tnix petitisn. e yy¥ant the stats’'s
aotisn” for leavs to fils & responsa te appellant‘s origlnal
patitlon in this court and motion for a stay sf sxsecution (Dockak
Ho. 230327), and wa direct the alezk of €his ¢ourt ta flla the

state’s response, vhlch was recalved by tils ¢ourt on August 2%,
1996.

<

Loypy Hanorable Mirtas Shearing, Justics, 4id not participats
}n tha danision of thess casax.

13
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IN THE SURRENE COURT OF THE STATE OF NEVADA

THOMAS NEVIUS, ) Ha. 23027

Paticioner,

v. FILED

WAROEH, MEVADR STATE PRIZON, E.XK.

MCDAYIEL; AND ATTORNEY GENERAL GF "
NEVADR, FRAHKIZ SUE DEL PABA, JQL T:_ﬂﬁ

Reapendsnts.

THOMAS WEVIUS, Ne. 23028
Apgdllant; '

s, *

WARDEN, NEVADA STATE PALSOM,

Respondant,
QROER %Iﬂg ﬂtﬁgﬁlﬁg

This La & petition for rahearing of this court’s order
of Qcrober §, 1996, dismiasing Thomas Neviua's patition for an
original writ of habaas corpus (Docket Ho, 23027) aad his sppeal
‘fzom an ozdar of the distgict couzt denying pesteanviction
Bacess zealis? (Docket MNo, 25028}. Keaviun alze has moved for
lmave to present oral scgumdnt, and on Fedruary 7. 1957, ha
submitbed a Suppiementsl Petition foxr Original Weit of Habeas
:;‘Ln:pw.’ '

Wavius naincalne that his supplamantal habwas petition
is propar beciuge it assmris & =laim which arcose oniy after he
f1led bhisz original habwas petition inp August 19%6. lNeviux does
not gsonaidar that he auhmitted his supplsmental petition afte:

thia fourt had already denled his original habeaa petition and

was considezing his instant patiticn for cehearing.  WAAP
10{g} {1} provides that “no point way be rajzed Zor tha fizag
tige on rehearing,™ and the state has moved uy e Czansfer the

suppPlesmantal patltion teo distriet sourt pursuant to SRAP 22,

JAOO4785
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Howevar, in tha iaverwst of fuodicisl econamy, we deny Che
Aatakts's moblon, opder that ths suppleamental paticion {acd
Exhible ¥a. %7 to the habeas patitlion] be f£iled, and address the

meslea of Reviusta latast zlaim.

Hevius claims in his asupplemental pstition thar e has
bean subjected ta gzuel and uhuzual punishmant fSus Ta the
lsnuances of doath warranta and staya of sxacutlion im this casze.
Nevius contands that the state saught the desth wazrants asimply
ta inflict psyehologlcal toxture upen him and asks this court £
overturn his death sengance az a consequsace. Hawiuz dows not
argués that the length of his ‘cﬁntxnumca: on  daazh row
constitutes crual and unusual gunishment.

¥a congludd thac the atats In sesking the death
warrants and the distriet socust in fssuing tham sctead within
thalr ataturory asuthority. Ses MRS 176.491(2). Wa alse
conclede Chat ataylng an sxacution six <ayzs befoxe it could be
carxiasd out 1a no W&y amcunks L3 & “mock exacucisn,™ ax Nsvipy
cantands. W have caviewsd tha asthorities citad by Havius, and
nona ¢X them stand for the propesiclon that the lssuances of the
death wazrants snd stays of saxecution hs experienced constisuted
crusl and opusus) puniahunnt: wa conclude khat this claim has

ne perit.

In his petition for remwszing, Havius informs thiy

coust that his Zormer cnuaa;l Zirst rafecrad to alleged lmprogez )

stabenents By the prosacutor in'a motion for discovacy Zilad in
Mareh 1986, following the f£iling of hisz federal habeszs petitlon.
in ouz onder, ws staked Ehat counsel firzt made hia adcasation
4% the and of a heazing in federal couft. Thia hearing waz in
Anqus:: 1934, Although ws owsclovked cousnsel's saslier
rafarence, mads alx months befoze the h;azinq. ehis ovarsight
waz not metwrlal and dows not constituke grounds for rehaazing,
885? 404{c) {2). Nor hay Nevidz shawn that caharting is waszanted

on any othex grounda, We therefors deny his motion for laive to

o]

— -
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prasant oval argument and hizx pacition for rehearing, and we
Life the stay of axecution of Neviua‘s deakh sentence, imposad
January ¥, 1957,

Iy i3 zo ORODERED,

5'2.
a3
’ o
k3
13 :al
Haupin v

*

ce: Hon. Michasl R. Qrlffin, Plstrict Judge
Han, Frankie Sus!Dal Paps,; Aktoznay Gsnaral
Hor. Stewart L. Ball, Discricst Arbarnsy
Tazzi Stell RKoazar
Michasl Pessetis, Asalstant feduzal Public Gafendur
‘Loretta Howmasn, Clarzk

"é
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SERINCER, C.J., dlexenting:

1 would grank rehesring for tha reaszona atated in my
Aisssnz o this macter, Iied June 24, 1958. Thers iz cradibie

evidence in the resord ke suppart Havius® complaine chat his

prosacuter adpitted to saying, "You don't think I want all those
niygers on sy Jury do you?® I can think of ne plainer adoissicn
that the prosscutor delibaxately stacked tha jury in a manner
.:h-t' would exclude BRlack jurora. For this zesacn, and for che
reasons stated in my dissent in Nevius v. Wardan, 114 Nev.
—. 924 __ (Adv. Op. No. 75, Juns 24, 1998}, I dissenc.

_’
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FRANKIE SUE DEL PAPA
Attorney General
g?pRU’I'HY NAS{E:;I ciigil‘«ﬁs
uty Attomey
Nevada Bar No. 2057
Crirninal Justice Division
100 North Carzon Street
Carson City, Nevadz 897014717
Telephone: (702} 687-3533
Atweey for Raspondeats.
L IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA
F 4
THOMAS NEVIUS, ) Case No. CV-N-98-785-HDM(RAM)
; ) (DEATH PENALTY CASE)
Petidoner, )
) RESPONSE TO NEVIUS’
vy )] SUPPLEMENTAL MEMORANDUM
) OF POINTS AND AUTHORITIES IN
E. K McDJANIEL, et al., ) SUPPORT OF AMENDED SECOND
) ) SUCCESSIVE ?E’I’IT’ION FOR
Respondzats, g ABEAS CORPUS

R .ﬂ.,uzf,.-{ Ao 3 cimecla A5 1

Raspandents, through FRANKIE 3SUE DEL PAPA, Attomey Gencral of Nevada, by
DORQTHY NASH HOLMES, Deputy Amomey Gegeral in the Criminal Justice Division, bereby
respond to the supplemental semorandurn filed by Petitioner THOMAS NEVIUS with permission of
this district court, following a twe year delay of proceedings to allow for the completion of other
proceedings nitiated by Nevius in the Ninth Cirenit Court of }&ppcals and the Nevada Supreme Court.
This response is based upon the entire file in this case, and the following Points and Authorities.

POINTS AND AUTHORITIES

Nevius has filed a memorandur of points and authorities and additianal exhibits O through T-8.
He also filed a motion seeking pemmission to ¢onduct discovery on his new claim 5 in his secom
successive petition. (Respondents have filed a separaie respopse to that motion) Respondents

understood the district court's order permitting a supplemental filing as providing the oppormunity fa:

JAO04790
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the parties to addsoss any issues pertinent to the current matter, which may have besn raised by 1

federal appellars and Nevada Supreme Court lidigation for which this matter had been stayed. Insten
with one exception (the exhaustion discussion of claim § at pp. 2-3), Petitioner Nevius has merel
i reargued the issues previously discussed in his amended petition and fraverse, filing what is, in essenes
a reply to our Reply to Traverse. Mostly, however, Nevius cites 2 whole slew of sew sacandar
authorities and treaties and treatises (soms to which the United States is not sven a party) to make t
argument that {¢ is tortwrs or & “mock execution™ for Respondents’ counsel or the Clark Count
prosecutar to have sought an execution warrant,
e He provides additional exhibits, allegedly in support of both his new P's axd A's and hi
discavery motion, however, none were generated in the litigation in the appellate court or the Nevad:
Supreme Coust (or the United Staes Suprame Cowrt), which occasioned the delay in this case, H
p:gﬁdes 3 new declamtion anthored by 8 Deputy Federal Public Defender in August, 1999, to bolste
his “mock exetution/psychological wrture” claim 5. (Exh 0). He provides a new report by s
psychologist, dated June 23, 1999, appareaty prepared after an April, 1999 evaluation of Nevius, i
boister hisclaim §. (Exh. Q). He provides old prison mental health reports to bolstar his claim 5.
(Exh. R). He provides capies of pleadings from 1996 i Clack County to bolster his claim 5. He
doesn’t explain why none of such exhibits were produced esrlisr, nor why be should be endrled o
contiaue to build on his pedtion ad infinium. Clearly, Neviug is “raking an;:tker bite of the apple™ in
altempting 1o yet again argue the merits of his petiion. More clear is the infercoce that Nevius used
two years' worth of Ninth Circuit and Nevada Supreme Court lidgation (and appeals of that w the
United States Supreme Coust) merely 1o “buy time™ and to postpane this matter while he sequired new
gvidcacé to offer. Respondents urgs this qourt to rsjzct Nﬂ‘il;s' effarts and deny him that “second bite
of the appls”, both by stiking his P's and A’s and denying him use of the supplemental exhibits.
Nevius should nat be permited to manipulate the coust’s order in this way, nor should he be permitted
1l 10 prolong this litigation indefinitely with additional argument and exhibiss.
The only update Nevius did provide this cownt was in his brief discussion of the exhaustion of
claim 5 by the Nevada Supreme Court, found at pp. 2-3 of his supplement. While Nevius made no

other legal gains in his two-years of delaying tactics as all rehearings, reconsideradons, appeals and

JAD04791



alfs Dffles
08 N, Canson Sused

Altorsey s
Carsas Ciry, Hevada k35014717

ok

L N - L™ T - T S

B3 OB e et e ped e ed e em e TR

Rl
. ) ‘;
A
: 1

petitions fur certiorari were denfed by the Nevada Supreme Court, the Niath Circuit and the Unit

"

Sates Supreme Court (see Third Supplemental Index of Exbibits' filed herewith by Respondents),
did manage w0 frustrate the Nevada Supreme Court into considering ‘what should have been

procedurally barred claim (claim 5 in this case), thus exhausting the same. In its Order Denyu
Rebearing (Exa 180), the Nevada Supreme Court aoted that Nevius did not properly raise that ne
Eighth Amendment claim (which he submitted to them in his Supplemental Petition for Writ (Ex
174)) pursuant to NRAP 40(c)(1) because it was raised for the first time on rehearing’, but it did o
procedurally default the claim. Instaad, “ia the interests of judicial sconomy” and, more than ikely, o
of its utter frustration with the litigious Mz. Nevius and to get the matrer out of the Nevada Suprez
Caurt once and for all, the court addressed the ¢laim on its merits, saying:

. “Mevius claims i his supplemental petition that he has been subjected to
’ crue! and unusual punishraent due to the issuagces of death warrants snd
stays of execution in this case. Nevius contends chat the state sought the
death warrants simply o inflict psychological torture upon Mirn and asks
this court to overtum his death sentence as 8 consequence. Neviug does
not argue that the length of his confinement an death row constitutes crusl
aod vnnsual punishment,
We conclude that the state in seeking the death warrants and the dismic:
court in issuing them actsd within their smtwtory authority. See NRS
176.451(2). We also conclude that staying an execution six days befors it
could be carried out in no way amounts 1o a ¥moeck execution,” as Nevius
contends. We have reviewed the authorities ¢ited by Nevius, and none of
them stand for the proposition that the issuances of the death warrants and
stays of execution he experienced constituted cruel end wnusual

punishment, We concludes that this claim has no merit."

* Thus, Respondents now withdraw its statement (from our Answer) that the Eighth Amendment

claim in the instant petidon is waexhausted. While it was unexhausted when Respondent answered the
petition, it no longer is.

The ruling on the merits by the Nevada Supreme Court is entided to complete deference in this

case and is conclusive 2 to afl issuss of fact or law, because it did not involve an unreasonable

k In various siatus reports (o this coust, Respondents or petitioner provided copies of the orders of the ather CowTs

fevertheless, Raspondents have compiled them together inte a Third Supplemental Index of Exhibizs sq they are graperly
ingluded as part of the record in chis case, rather than just infoemational matarial to update this const, Respondaats aisa have
included one other exhibit submittad o the Nevads Sugeeme Caurt by Nevius in suppon of bis Original Wit Petition anc
Supplemanal Patitign, which vas inadvertently omiced In our Second Supplemental Index of Exhibis. -

I aisa noted thar Mevius could not supplement o petition Weat had dlready heen Jaried,
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application of clearly established federal law as determined by the United States Supreme Coure and «

not invoive an urreasonable determinadon of the facts. 28 US.C. § 2254(dX1) and (2) and (&)
Nevada's highest cowt resolved the issue based upon Nevada statute and rejectsd ail the articles a
treaties sod treakises Nevius proffered to support his “mock execution” claim, State court findings ¢
entitled 1o the presumption of corrscmess. Brassete v. ¥, Y. Division, 2 F.Supp. 383, 386 ( ), citt
Nevius v. Swmner (Neviug [), 852 F.2d 463, 469 (1989). This court thercfore has oo basis oo which
grant reliet oa claim J of the instasr petition.

Whils the Ninth Clrcuit in its clarifying crder, Navius v. MeDanie! (Nevius IT), 104 F.3d 11
(1997}, decided that Nevius could file & second successive “applicarion™ that inchudes more thax just o
one “rmasouable doubt instruction” claim for which it fourd a sufficient prima facie showing
Respondants nevertheless assert that said position is an 2monsous ooz and continue to object 1o &
filfng of athec claims. “Post AEDPA, 1o other cisouit has considersd the Ninth Ciroit's position™ [t
once i approves a second successive petition on one claim, other claims may be filed by petitioner
Atking v. Tegsmer, No. §7.71492 (1599 US LEXIS 8641) (E.D. Mick, 1999). The Sixth Ciouit ha
ruled that the new petition is limited only t the claim approved. See 7S » Moore, 131 F3d 39
(1997) a0d ULS. . Camphell, 168 F.3d 263 (1999). Respondents sare that claims 1, 2, 3 2nd 5 therefor
constitute an abuse of the writ and do not qualify for review by this court pursuant to 28 U.S.C. § 2244,

Nor is Neviug authorized to assert his claim 5 based upon the ruling in Stewart v, Martinaz
Villareal, 523 U.S. 1618, 118 S.CL 1618 {1998). That opinion only authorized a successive Ford v
Wainwright, 477 U.5. 399 {1586) claim of “incompetencs to be executed.” The United States Supremn:
Court held that a claim of “incompetence to be executed” could not be raised until the petitioner wa
actually experiencing thac level of mental incompetence and that did not occur uniil after tha
petitioner's previous habeas pedtions were Litigated, therefore that could be raised later, While the
Federal Public Defender persists in interpreting Mortines-Villareal as authorizing a host of successive

claims that have nothiag to do with “incompetence 1o be exacuted,” that was not te ruling in Martinez-

! For 2 decision discussing more recent pracedents and rejecting the Ninth Cimuir's reasoning regarding Cage

retroactivicy, and dectining 1 follow Nevius v. Sumnwr, 105 F.3d 453 (9 Cir. 1598), see Rodrigues v. Superinigndent, B2
Sture Lyrrestivmad Vemer, 139 Fd 379 (17 Gin 19933

JAD04793
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r415 (1993), 50 there is no potential reversal looming out there by which Nevius can urge this court

- _
@ -

Villareal and the case cannot groperly be read ta zxrend beyond Ford v. Waimwright claims. Claie
cannot how be raised.

Unlike Nevius, Respondents will not reiterate our arguments presented in our Answer or Re:
ta ‘i'ms;e:sa, hue will simply update them based upon the passage of two years and subsequ
autizorities cited by Nevius in his supplemenial P’s and A's,

Nevius’ old and gew arguments justifyiog claim 4, his “ressonable doubt instruction” claim, ;
defeated by the subsequent ruling of the Ninth Circuit Coust of Appeals in Ramirer v. Hatcher, 1
F3d 1209 (3" Cir. 1998), Fusthermors, the United States Supreme Cowrt denied certiorad, 119 S<

disregard Ramirez. Cleim 4 must be dismissed.

Nevius argued previously that AEDPA abolished procadural bars and argued that Respondent
aréumen: that claims -4 were procedurally barred must fail. Subsequently, the Ninth Cieeuit Court.
Appeals addressed that issus in Oreiz v. Stewarr, 149 F.3d 923 (1998), and specifically stated
;‘[C]ontrw to what Ortiz argues, Chapter 154 does not in any way suggest that in passing AEDP:
Congress ftended to abolish pre-AEDPA procedural default law or affect its applicability with rega
o suates ot governed by Chapter 154" Orfiz at p. 931, The United States Supreme Court also decie
certiorar on thas case, wo, (119 S.CL 1777 (1998)) so again, there is no potential reversal loaming au
there to diminish the value of this precedent. Respondents' procedural dsfau!tv arguments shoul
prevail.

‘Interestingly, in that same Ortiz case, the appellate court also cited Nevius [, Nevius v. Sumner
105 F.3d 453, 460 (9* Cir. 1996) 1o rejoct the identical argument Nevius tries to make yst again in hi
second and successive petition—-neffective assistance of cuz;nsel due to inherent conflict of interss
{claim 3 in this petition).

Previously, Nevius argued that Mevies I could not be “law of the case” because he had ¢
petition. for wcheasing and request to recall the mandate pending. Tbe rebearing was denied and the
mandate was not recalled and has been set upen the record. (Exhs, 180 and 187) and certiorart has beer
denizd on Nevius' effoct ta get U.S, Supreme Coust review, (Exhs. 182 and 186). Therefore, law of the

case does apply and Nevius cannot now re-assért the same “inherent conflict-agency shaim” which ha

JAD04794
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already been considered and rejected by the diswict court and the Niath Ciseuit Cougt of Appe

Claim 3 must fail. |
Nevius IT aiso determined that any suecessive petition was not to be weated as Nevius® §

petition $a law of the case govemns that argument, too, and Nevius' reassection that this should
treated ag a first petition must be rejectad as well,

Likewise, ciaims | and 2 in the instant petition are alse gaverned by law of the sase. T Nevi
first appeal to the Ninth Cirouit, that court found that Basson v. Kamrucky, 476 U.S. 79 (1986), was:
retroactive and that the Swain v. Alabama, 330 U.S. 202 (1965), clsin was not established. It a
aceapted the findings and conclusions of the Nevada Supreme Court, which also rejectsd the “rac
exclusion of jurors” claim. Recenty, the Ninth Cireuit reviewed ansther Batson claim case, Tolzert
Page, No. 97-55004 (June 28, 1999) and decided that the lower court’s determinazion oo whether or ¢
4 ?Ba:son claim is mads is to be given defersnce and the statutery prasumption of correction. Thus, t
instant claims 1 and 2 cannot agaio be raised as they wera rejectad both by the MNevads Supreme Cov
and the Ninth Circuit Court of Appeals in Nevius £ supra, Nevius has re-assarted them in this case wi
additional supporting data, but he simply does not get to keep repeating the process wnsil he gets it righ
As i Malone v. Vasquer, 138 F.3 711 (8th Circuit 1998), Nevius' redesigned arguments and ne
statistical §1&ims do not support a Swain claim and Neviuz has failed %o rebut the prosecutor’s reasos
for striking certain jurors, The prior courts (stare agd federal) have all found thar these claims must 2
and pothing new changes that positon. Claims [ and 2 are oot entitlad to review or relisf.

. Finally, while referencing 2 barrage of additional secondary authorities to &y to make the fac
of this cage fit some theory of “mock execution” or “psychological torture™ in claim 5, Nevius fails t
provide any persuasive Niath Circuit or U.S. Supreme Court &mcisian that supports h:.s claizs, He als
has failed to refute Respondents’ citation to Woratzeck v. Stewart, 118 F.3d 648 (9" Circuit 1997
whereln the Ninth Circuit said “If Woratzeck's death sentence does not violate the Eighth Amendmen
then neither does the scheduling of his axecution,” As with the other cases cited by Respondents, ot
this case, 100, ceniorar was denied (520 U.8, 1173, 117 S.C1. 1443 (1997) and a rehearing was als
denied. 520 U.S. (260, 117 S.Ct. 2427 (1997). The Nevada Supreme Count has found that the facts ic
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160 H, Loy Streci
Owraon City, Neyada ¥ET01-4717

this case do not amount 1o & “mock execution™ nor do they constitute “psychological tortuee” and ¢
is no basis for this court to disregard or ignore that finding, Claim § must also fail

Based upon the faregoing, and the teasons stated in Respondents’ previously fled Answer
Reply to Traverse, Nevius is 10t entitled to further review of his instant claims and he is a0t entitle:
ralief on any of the claims, either.

RESPECTFULLY SUBMITTED this 18* day of October, 1995,

FRANKIE SUE DEL PAPA
Avcinzy General

WM%

"'gmmy }:: Holmes
CPW-? i Creneral
Criminal Justice Division

CERTIFICATE OF SERVICE

[ hereby cerdfy that [ zm an cmployee of the Gﬁce of the Afworaey General of the Stare
Mevada, and on this 13* day of Octaber, 1999, I sarved a copy of the foregoing RESPONSE 1
NEVIUS' SUPPLEMENTAL MEMORANDUM OF POINTS AND AUTHORITIES IN SUPEOR

OF AMENDED SECOND SUCCESSIVE PETITION FOR WRIT OF HABEAS CORPUS, by mailic
a copy therecf to:

MICHAEL PESCETTA

Assistant Fedeval Public Defender

330 South Thizd Street, 3700

Las Vegas, Nevada 35101

D K ,Q97
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IN THE SUPREME COURT OF THE STATE OF NEVADA

CHRISTOPHEE SOUND O'NEILL, Mo, 39143
iy FILED
THE STATE OF NEVADA, . .

" This is an zppeal from an order of the district court denying

sppellant’s post-conviction petition for & writ of habeas carpua.

On May 5, 1995, the district court eomvicted appellant,
mﬁﬁawmdmbha?ﬁth&smﬁamwm
The distriet court adjudicated appellant a habitual criminal and sentenced
him to a term of life with the possibility of parols. This court dismissed
appellant’s untimely appeal from his judgment of conviction for lack of
jurisdiction.d |

On Maxch 12, 1986, appellant filed a proper person poat-
conviction petition for a writ of habeas corpus in the district court. Cn
March 26, 1996, the district comrt summarily denied appe]lam"s petiton,
incorvectly stating that the diskrict court did not have jurnsdiction aver
appellant’s petition bacause his direct appeal was still pending in this
court. Appellant then filed a “notice of error” regarding the order

1Beg (¥Naill v _Stats Docket No. 27387 (Order Disminsing Appeal,
February 23, 1996).

 o228-628-5LL TGuRnH 811RMaeN
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dismissing appellant's petition in the district court. The district court
reconsidered appellant’s petition and o April 19, 1596 entered its findings
of facts and concluxions of law denying the petition. This court
subsequently dismissed appeillant's sppeal hecauss wa concluded that he
filed an untisely notice of appeal.t .

On December 19, 2001, appellant filed his gecond proper
person post-conviction petition for a writ of habeas corpus in the district
court. m&mm&md@peimumm“smm This
appeal followed

Appellant Aled his petition mare than six years after entry of
the judgment of convictian. Thus, appellant’s petition was untimely filed.3
Mareover, appellant’s petition was succesaive becauss he had previously
filed a post-conviction petition for & writ of habeas carpust Appeflant’s
} petition was procedurally barred absent a damonstration of good cause
and prejudica t

To establish good cause to exvuse a procedural default, a
petitioner must danqmnnﬂa that saome impediment external to ths
deferise preventad him from complying with tha state procedural defauls

ee ONeill v Stats, Dockst No. 81764 (Ordar Dimmisaing Appeal,
Febrmazy 24, 1598).

*Bee NRS 34.726; see algo Dickerson v. Staje, 114 Nev. 1084, 967
P.2d 1132 (1998).

‘Seq NRS 34.830(1)(0), (2.
iSee NRS 34.726; NBS 34.810(1)(b), (3).

TGuRTH 83 [Ry3eN
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rules® In an sitempt to excuse the procedural defaults, appellant
contends that the district court incorrectly dismissed his first petition in
which he claimed, among other things, that he was denied the effective
assistance of counsel because his trial counse] refused to fils a notice of
appeal on his behalf. He also claims that this court incorrectly dismissed | -
as untimely his appeal from the district court's dismissal of his frat
petition. We agree that appellant can succesafully demonstrate good cause
and prejudice to excuse the procedural defaunita,?

In appellant's first timely petition, he claimed, among other
dm,m.mmwumcawfwm;wﬂuwaw
on appellact's behalf, ﬁsdia&iateogﬁﬁﬂedhcmductmeﬁdenﬁm
hearing and denied appellant’s petition. This court haa held that an
appellant is entitled to an evidentiary hearing if ke raises claims, which if
true, would entitla him to relief and if his claims are not belied by the

#eq Lozada v, State, 110 Nav. 349, 871 P.2d 844 (1884).

Wa note that appellant also attempts to demonatrats goad cause by
claiming that he was denied the appeintment of post.conviction counsel,
he is uneducated in the law, and he was in lock-down which prevented
him access to the law jibrary. These claimas do not establish good cause to
excuse the procedural bara. See NRS 34.750 (the district court may
appoint poei-conviction counsel for indigent petitiomers); oL NBS
34.820(1)(a) Gf petitioner has been sentenced to death and it is his first
post<cenviction petition, the district annt azhall appmmi counsel to
represent petitioner); see zlso Phelps irector, Prisons, 104 Nev. 666,
764 P.2d 1303 (1988); Lozada 110 Nav. 349, 871 P.2d 9¢4.

WMRNH SFTRYARN  dgE:2] €0 4t das
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racord ? Here, appellant's claim that his counsel refused to file a divect
appeal on his behalf dons not appear to be belied by the record and, if wue,
wonld entitle him to relief® Thus, the district court erred in failing to
conduct an svidentiary hearing on appellant’s appeal deprivation claim.
Approximately two yeazs later, appellant appealed the district
court's dismigsal of his petition. This court subsequently denied
appsellant’s appeal as untimely. Appellant however, was Taver served by
the clerk of the district court with notice of entry of arder.’® This court has
held that "under NRS 34.575(1) and NRS 34.830, the time to file a notice
af appeal from an order denying 2 post-conviction habeas petition does not
commence to run until notice of entry ofmmrénmng&npamhm
been separately served by the diatrict court on both the petitioner and the
petitioner’s counsel®!t Here, the district court clerk propercly served notice
of entry of the district court’s April 19, 1996 order an appellant’s counsel,

*Hee Hazergve v, State, 100 Nov. 493, 686 P.2d 232 (1984).

9Bea Lozada, 110 Nev. 3498, 871 P.24 944; Davia v. Stats, 115 Nev 17,
974 P.24 658 (1999) (if the client expresses a desire to appeal, counsel ia
abiligatad ta file 2 notice of appeal an the client’s behalf); Thomas v, State,
115 Nev. 148, 579 P_2d 222 (1999) (counsel is obligated to advise appellant
of the right to a direct appeal and to perfect a direct appeal on appeilant’s

behalf if a direct appeal claim exiats that bas a reasonable likelihoad of
succesa).

0Sae NRS 34.830(2), (3).

HZee Klein v. Warden, 118 Nev. ., __, 43 P.3d 1029, 1032 {2002)
(citing Lermmond v. State, 114 Nev. 219, 954 P.2d 1179 (1998)).

E-d 0226-628-54L YURNH FTIWNIEN dggizt £0 L1 dag
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hut did not separately serve appellant. Because appellant was pever
served with notice of entry of order, the thirty-day appeal period provided
by NBS 34.575(1) never commenced to run.? Therefore, appellant’s naotice
of appeal from the April 19, 1966 dismissal of bis first petition was timely
filed, and this court i acorrectly denied it as untimely.

We conclude that the diatrict court’s failure to recognize that
appellant had presented a timely, cognizable claim based oo the
ineffective assistance of counssl in bis first petition and this court’s
erroneous denial of appellant’s appeal from the dismiseal of his first
petition constitute impediments external to the defenss, and thus good
cause to excuse the Eling of his present successive and untimely patition
where he again raised the claim that his counsel was ineflective for
refusing vo file a direct appesl on his behalfd Moreover, prejudice is
presumed for zuch a deprivation of counsel 14

We remand this cass to the district court to conduct an
evidentiary hearing to determine whether appellant’s trial counsel
deprived him of the right to file a direct appeal’® If the district eoust
determines that appellant was deprived of a direct appeal without his

28es id,
WSee Lozads, 110 Nev, at 857-58, 871 P.24d at 940.
WSep id. at 856, 371 P.24 at 948,

“8es Davis, 115 Nev. 17, 974 P.2d 659; Thomaa 115 Nev, 148, 978
P.2d 222. The district court may exercise its discretion and appoint
appellant counsel for the evidentiary hearing. Sea NRS 34.750.

UURNH 3tTRyIRy
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congent, the district court shall appoint counsel to represent appellant and
shall permit appellant to file a petition for a writ of habeas corpus raising
r issues appropriate for direct appeal.’d If the distxict court denies
appellant relief, he may then fle an appeal from that denial in this
court.}? Aecordingly, we
ORDER the judgment of the disixict court REVERSED AND
REMAND this matter to the district court for proceedings consistent with
this order.

d.
Shearing

J.
Leavi ‘
Beckec . 4
Becker

ce: Hom. Staven P. Ellioit, District Judge
Attorney General/Carson City
Washoa County District Attorney
Mathalie Hugnh
Washoe District Court Clark

68ea Tozada, 110 Nev. at 359, 871 P.2d at 950.

1TIn light of this court’s determination that an evidentiary hearing ia
necessary, we decline to reach the merits of any of the claims that
appellant raises in his petition.

0226-628-5LL
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LAWHENCE EUGENE WIDER,

“‘
e

IN THE SUPREME COURT OF THE STATE OF NEVADA

Ho. 20%25%
Appallant,

Ve,

FILED

APR3C 1830

THE STATE OF NEVADA,

Rasagondent.

Tt e U N Tt s N e Nt Suwet

ORODER

This is s proper person appesl frsm an order of the

disteict court denying a poat-conviction patition for & writ of '

habeas coxpus.

on Novesber 5, 1984, appellant was conviciwed, putsusnt
ta a gquilty plea, of oas count of saxual agadult and sﬂﬁt;nsad
't sarve a 1ife terk with the possibility of parole in the
Navads Stats Prison. Appellant 8id not fila a direct appeal
challenging his conviction. In 1535, howsver, appellant filed
in the distrizt court a peat-convietion p;nt:i.cn for & writ of
habsas Corpua. The district court denied that patitien, and
thim court affirmed the decision of the distriot court. §as
Ridar v. Director, Ocder Dismissing Appwal, Docket No. 151338,
filed Juns 28, 19837. In 1989, sppsllant filed in the districk
sourt & second posateconviction petiticn for a wrlit of habsas
corpus, The distgict court denied that petition, and thia
court agsin afiirmgd tha decleion of Jthe district cpurt, Seg
fider v, Warden, Urdsr Disaisging Appaal, Docket No. 13380,
£filed Dacambars 5, 1989. On Dacenber 14, 198%, appeliant filed
in the district court the instant post-conviction petition for
& writ of habeas terpuw. The state opposad the patition and on
January 23, 1950, the district court denied the peatition. This
appeal followad.

fuz preliminacy raview of the vecord on appesl revaeals

that tha district ocurt may hava erved when it denied

JADO4805
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m;ellmt“a petition. Spacifically, we note ithat the atata'a
appoaition to appallant's iwtition correctly noted that NRS
34.725 ragquires & prisoner to progscuts a petition for poat-
conviction reliel pursuant to HRS 177.315 pricr to filing 3
poat-convigtion petitian for a wxit of héhcas carpua. Ths
state notad that appellsnt never prosacutad & petition for
post-convigtion rtl.itf,l -and thug reguested that wwl&#t*s
patition bs dississed. Sea Faaganlsl v. Diredtor, 105 Hev.
. 769 P.24 72 (1989).

Bacguas the district court did not enter findinge of

fact and conglusions of law supporting its decision, 4T appeara.

thet appellsnt’s petition was dsniad pursuant o NR3 34,725,
We note, hmfww, thet appellant was convicted in 1984, «nd
that NERS 34.725 was not enacted until 1%87. A petition for
ycst-mvicuen relief oust ba flleéd within ane yowr after the
sntry of a judgmant of coaviction. Saas MRS 177.313(3).
Thearefore, it is spparent that the proseducal defanlt orgated
by NR3 34.725 did oot come into sxistence until weli after tha
mixat}m of the time within shich appellant could overoims
that default. Undes thess ciscumstances, dismissal under NAS
34,728 pay have bhean unwarrentad.

| We alxo note that appallasnt's latest petition
- cantained gvounds for relisf challenging the congtltutionality
off MRS 200.375, which requires a board to oertily that perszons
coanvicted of gerusl agssult do oot prasent a asnace to sogiety
eafoze such perscone sesy be :ohuw;! ;n parole,. Thems olalms
for reliet 4id mot arfge until after the sxpixation of the tize
within which appeliant would have bedn required to 2ile 2
patition far post-convigtion ralief. Se¢s KRS 177.315(3).
Further, 4t would have bean inappropriata far appallant to
raine thasa cuim in a post-convicklon proceeding brought
purguant to NRS Chapter 177, s NRS 177.315{1) (poust-

JAO04806
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conviction avallable to challsnge caly the conmtitutionalitvy of
& judgment of conviction or santencs). |

Bucavge it appears that the district court may have
ezred by not considexing the mexits of appellant'sa peticion,
rerpondant ghall have tweanty (20) days from the date of this
ofdsr within which to show csuse why this sppaal should not ha
rasandad o the Adistricet couxd for a prapar conaldereifon of
Appesliant’a pmtk.m.

it i¢ ao ORDERED,

,G. e

co: Hon. Brian MoRay, Attornay Genersl
Hon. Rex Bell, Dlatrict Actoxney
Lawxrenca Bugens Rider

JAOOA807
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IN THE SOPREME QUUAT GF THE STATE OF HEIVADa

BILLY aAa¥ RILEY, K, 23758
Appellant,

FILED

THE STATE COF WEVADA,
Respandent.,

Thiz i3 an appesal from a district coyrt apdas

dismiasing fa sezond post~convictlion petitlen for a writ of
halbis c:o:pé;; in & dsakh ptm-l:g: canw. Wa conclude chat all the
clains appellast Billy Ray Rlley ralsed in the inseant pacitica
are pzccld.t.;u}.ly bazred he:msc he Fallad Ga prove sauss and
peejudleow ar demonatzags a fundamencal mizcarriags af }ﬁau&au ta
overcoms Mavada's precedural defaulg rules, . E

On Gasekwer 1, 1393, the vistim w,u killed ';:y a aingle
guml‘kat. waund to tha shest. Rilaey -was convicred of one count
pash af zﬁhim:y with Sha uas af a desdly wespon and firsc degrse
murdsr with the use of A deadly weapos and waz aeazenced o

LY
death. This court afficmed Biley‘'a convistion and death

sentence on dipsst appeal, Riley v, Stats, 107 Wev. 205, 804}

g.24 851 (1991, ‘

R;;.Lay sukseaquantly #£ilead ‘hisz flrsc poan-coaviszien
Setition, which the dlacrict coutt denied on Junw 29, 1392,
This courr afflrsed che disgrice zousc®s ordey. Riley v. Stace,
110 Nav, G318, 978 E.24 7% (1994], cexc. denled, 514 0.5, 1032
{15%%).

an Acguat 24, 1394, Riley filed in proper pesion a

gosc-convigtion pacitlon fo2 a wrzic of haleas corpuds.  Oa

Q& - 1158~
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November 14, 1538, shraugh counmsel, Alley cefiled the pativion. i

-
- ¢
s

On Jancary 29, 1939, che district gouszg dismisasd che pe:izicni

as procedyxally dafaulred. Thia appesl follaws.

Fizgar, Rilsy conteads that the diitgict cuucs ezzed By |

diamiasing Ehi.: pesltlon  without condumciag  an avidcncia:yi
hearing. This contenslon L3 without marit because Allay musc
firac avercome procacdural defaulc bafore he iz eaticled s have
the court reach the mezlta of the substanciva claims in hig
patiztion. _g&. Hazgrove ». Gtata, 100 Nev., 434, %02-03, 68§ P.2d
222, 229 (1984).

Saélcand, Riley contends zhat he sulficiently pravan
cause and p;aﬁwu ta ovezrsuas the procedusal default ia WRS
14.81Q fox :;a:u of the c.laim‘ o 2aizzd I the Lnacant pecivion.
Soma of chese clalms had previgusiy baen ralsyed in sicher his
dizect appadl or in, his firat posg-convictisn pezitien.  Hus
samaining ::.fa.i.m: Bave ceves basn zalsed. _ :

Riley asgues that the reasan ne fallad 2a raize
carvaia claims 1a  previous proceedings wax inaffnctlive
assistanse of hiy first past-conviction counsel. Rilay cltes
Crump ¢. Wazden, L13 Nev. 233, 303, 934 P.2d 247, 253 {1397},
tar the px:;gesi‘cien that he was sotisled c©o counsal for his
ELrst post-coaviction proceediags, Therelors, he argues Shat he
is tngﬁ.tlm tr;‘ the concondtant right to effautive agsistance of
thaz counsel. Sa8 id. RAiley's argumenc has no mazit,

I:\" his agpellase opealng beled, Ril.iy informs thia
cauzt that bhia fiZst post-convietion sounseal was appainted 8@
represent kim on  Apzil 20, 1893, In 1891, cshe Hevads
Legislatuze amended NR3 34.820(1) cto mandate appointment of
caunzel f£or a flrzIt post-gonvichion poocesding in & desch

peralty caln, ef;ac::.u foxr pecivions filed on oF aftes Januagy

JAOO4810
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1, 13%), 1591 Wev. Svav. eh. 44, §§ 20, 312, az &7, 92.
accozrding %0 Lrump, 3 petliionar has & right tq wifesszive
asalscance af chat appainted counsel, and insffecrive assistance
ceuld zonstituite good cavae for fallure 2o raise claims in ghat
prucasding. Crump, 113 Mav. a2 303-04, 334 2,24 ar 733.

' Howavar, the zecerd Ln this case zeveals chac April
268, 1§93 w;s}:n. date cuunial wis aépqiatud far the agbeal from
the fleae pcgnkcenviczian proceading, The posuecoaviszian
pgﬁiﬁian was’ filed ln propes psrson on July 22, 1991, and a
supplemental pacition was Cilad Chiough counsel on Septembar 23,
1351, Du:%nq that time, NRS 34,320 did nes previde faz
appointment of counsel. and HRS 151.315!31 provided the disgsicse

]
sours with the disczetion, nall 4 mandace, ta appaint counsel.
i .

ancsrﬁinqu,failty clfaniy did ﬁaz have tha rpight to =ffestive
assiztance af nis firdc pesc-canvigtion zounsel. See ﬁc;;gua v.
wazdan, Lli tev, 139, 163-€4, 3912 P.2d 255, 247-38 (19461,
Accovdingly, Rilay has failed to satisfy his busden of praving
:ndan‘to gvercops the prﬁﬁidn:zl default i{n MRS 34.8.0{3) fez
sucssasive pativlons.

A&aiticnaliy, flley fails Ge allage cause Zar ralsing
the 3ams clalas ha pravigualy zalsed in dis direct appeal and
firac pas:~¢a&iié£1da preceeding, Aacazdingly, those claims arze
pznctdu:aily‘htxétd by the dectzine of law of Che case, sma Hall
v. State, SL Nev. 314, 535 B.2d 797 (19735}, as well as by WRS
34.814.

e noté Char ia the instane pemi®ion presesaced Balew,
Hilay correccly indicated thai fizsc poat-convictlan counsel was
appointed on or bafers September 23, 1391, We are uncisar 25 £o
why Riley’'s curcent counsel on agpeal misinformed this goure as
to the date pglor counsal was appalnted, & dacte chat i3 crucial

to the dispasition of this appeal.

Thus, |

JAOO4811
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in dismisiing nis curcent

’ pstition, tha districS ceur: erronecusly falled oo review zhe

mezits of bis case uader che “lundamastal miscarriags of

juatice” esgepeion 20 preceduzal default. Sse MAS 34.80Q(L) (b):

senlup v. Calo, 513 U._3. 238, I14-15 i139%r., The Alstrice cqluzz:t:‘

ineortacely | soncluded that Nevads daes not resognize such an
sxcaption, citing Sanchez v. ﬁarﬂaaﬁ 93 Hev., 273, 275, 510 B.24
1362, 1343 {1973}, WHoevarcheless, we conclude that Rilay falled
ta ﬁ:wnn:zrttz # fundamenral misearziage of Justicw and kas

theraloze taaloé ta gvercome procsdursl dafaulc,
i

Amnazdingly.,
wa

ORDER this appeal diswmissed.

¢

LN

¢e:  Hon. Ronald D. Parraguixze, Diacriqs Judge
Attornay Ganazil
tlark County Distriet Avgornay

- Bavid J. Bancdaat

cxnax cQﬂnzy Clagk
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IN THR SUPREME COURT OF THE STATE OF ‘NEVADA

| VARR JAMES ROGERS, 7 ) Ho, 27858
Xppellant, } gscsl :
o T EEEFILED
WARDEN, WEVADA m g k]
oF PRLSONE, o ; M&m HAY 283&
Raspoodant. ) [T
. ) ]

QkEF IEMTY L

mabmamzmgma:mummm
mimwznﬂmpﬁﬁmktthﬂtazmzﬂrpu
h;:cl.'uat wna copviothd: of thrae m’sa af dfirav
ewmwmmmanmmwmm
Iasewry . kmumumdm:min mm&u pesaley. oOn
dizest appeal, mwuam& appellant's conviction and

-mﬁum Hegary . 53&2&, 101 dew. 437, 7035 ?.2& 564 11985},

cass. denied, 476 U.3. 1338 (1586).

Subsequantly, W:mmmmmmmm;
pesitiian foz mt—mdu&m alief. 'mo diavrist couzr:
upmutﬂ Wd m FUDERERAS mp&:’;mﬁ m -ppmm a
phyaician ta dateralos appellant's unawme:r. Ademy
condycting ay wvideatiary hearing, the dirtrict court diamtsged
tha mhatgau!v‘ ayﬁni. Rogacs v. State, LDockeat No. 17718
imant n}.mum Appeal, June 25, 1987). ’

Wt&tn{ad:pﬁmtﬂ:am'eam
corpus 1o Sadezyl Alstrict ceurt. The fadsral ceuxt stayed the
procaeding. Hogers v. Witley, 717 r.‘sm.. 708 (B Nev.
18895, ‘ ‘

Gu Qcrebar 17, 1990, appellant  filed a poet=
canvieeion petition for a writ af habens curpus la the distxrize

_ court. The district court appeintad mm}l ta represent

sgpellant®.  withaeuw gzaoting o evidentiafy hearing, the

¥

pwz
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. conaider the parits of appallant’s reasining argunente,
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district court dented sppallant's pesition sa Hecamber 24,
19%1. 7Thia appeal followed.

Appellant ralked twe clatas in his patitisn: (1) shae
e M'Haughten tart for orialsal iosanity should 2ot bave Been
uwxad an m trial, and {2} appellane wag gaprivad of é:a!.

srocass at trlal lecsuse he had besn ragulred to affirsatively]

prova his Mﬁwi?h.
Both of these clains wars ralsed and zejected by this

court in eppellumt's dipect sppeal, Bigars, 101 Nev. at 484,)

708 2.28 at 689. This court's prior decision is the law of
this casa. S Hall v, Snn, 1 Nev. 314, 533 P.24 797
(1975). Thus. the distelet court did not ez 18 deaying The
petition. Our resslutisn of thi¥ iswue makas LT URDACRNSATY %O

Appellant's cantantions lasking perit, we
CROER thiy appasl a;.mm,

ta

5

2e1 Ron. Michaal R, Griffin, Oltzicr Judge
flen. Fragkie Sus Dl Page, Attortisy Senexal
Claapgun & Clasmn
Mexy Sue Jchnacm, CSlaxk
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‘ g : s JUN 84 83
) “AngrTE N MoK
- S CONT
AMRMURD ORDER DEIIMISSING APSEALY U oy bery Gaat
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‘ This is =n appeal from an sdar of the disteict cousk

detiyizeg & w«mm@'mﬂmn far a wzit of babess COTSuN.

| - ppellant was convicted of thrse cpunts of fizet
_ Qagres muzder aod ane count each bf attawpted muvder and grand
lazzany. He m suntapced £ recelve the :ln%u pmzty. v
%ﬁ appwal, txd-t mﬂ.‘:ﬂ M wsx!.mt'n sonviction and
aentence. Iogwre v, s!m:-, 101 Kuv. 437, 708 l.le 564 ( 12351.
cept- danied, 478 U.3. 1330 mm.

Subxequentiy, wumzmmmmmmmu
petitlion Z2ox post-geavigition :-uoz. The distxriat couzt
appaintsd counsal %8 ywiZessnk apgalilant -:;1 appaiated »
phrzicim te determine appellant's cangq:«i:mcy: Aftex
mmmm an evideatisrxy heaszing, the a:..smat cotrt denied
the petition. 7This court dissiesed the subdequent’ appesl.
Logexs .-v. Skate, Dockat No, 17719 (Crder Dimainsing Appeal,
Jume 23, 13873, S

¢ appm.uz then flled & petitica for a weit of habess
sorpua in fedaral digtrist coucd, mmxmﬁ:nwm
procesding. Begers v. Whitley, 717 F. Suppi 766 (D, Mav.
15493, r

On Qatober 17, 19907 appesllact filsd 3 post-
senviction petitien for a woit of Dabeas corpus in the districk
court. The district court appointad counsel to regzeseat

:am;e;l.lant. ¥ithout gmanting .m svidantiary heazring, the

SThis czdu' is i!wtd in plsee of ouz ordae dlicmisning
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distrigt couxrt denied sppellant’'s patition con Decembar 24,
1951, This appesal Zollowed. .

Appulisst raisad teo claias in his petizon: (1] that
the M'Naugh<an tsat for eriodnal insaplty should mot.bave 2een
used at hix trial, mnd (3] appsllany wes @yum ¢! dua
#ﬂxmmlat‘h&ilhtmmmlﬁl!ﬂdimﬂitwmd:uitplﬁﬁﬂwﬂiwﬁy
PTRYE m inzsnity defensse, !

Both '©f these Clafms vers ratesd end rhjectad by this
cuurt in ajpdllant’s divect appeaF. Eogars, 103 Nav. at 464,
705 P.24 2t 685,  This coure's prisr decisics’ is the law af
this case. Soq Hall v. 2tate, 91 Nev. 334, 333 p.24 797
(1975}, Thua. <he districs caurt did met azriis denying the
putision. Our tesacletion of thiv fssue sekag 14 .uonecesaavy o
mi&w e parits of agpeilanets yonaleing grgmwh.-

Amwnhumtmznmnmnum-zamumqsumat.ﬂu

CROEX this zppeal Slsmisaed. :
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oo Hon. Michael B, Griffin, Diatrict Judge .
Eon. Prankie Sue Del Paps, Attormay Genmzal. -
Clazsasn & Olaon
Mary Sue Jebloaen, Slesk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

ko ode ok ook ook kot ok

MICHAEL RIPPO, ) F E L -
)
Appellant, ) No. 53626
)
-vs- )
)
E.K. McDANIEL, et al., )
)
Respondent. )
)
JOINT APPENDIX
Volume 20 of 48
Vol. Title Date Page
2 Affidavit 02/14/94 | JAO0371-JA00377
2 Affidavit 03/07/94 | JAQ0400-JA00402
18 Affidavit of David M. Schieck Regarding 08/17/04 | JA04316-JA04320
Supplemental Brief in Support of Writ of
Habeas Corpus
3 Amended Indictment 01/03/96 | JA00629-JA00633
3 Amended Notice of Intent to Seek Death 03/23/94 [ JA00583-JA00590
Penalty
8 Answer in Opposition to Defendant's 02/08/96 | JAO1873-JAQ1886
Motion for Mistrial Based on an Alleged
Discovery Violation
17 Answer in Opposition to Motion for New 05/01/96 | JA04008-JAD4013
Trial
48 Criminal Court Minutes 10/27/08 [JA11603
2 Defendant’s Motion to Strike Aggravating 08/20/93 | JA00274-JA00281
Circumstances Numbered 1 and 2 and for
Specificity as to Aggravating Circumstance
Number 4
18 Errata to Supplemental Brief in Support of [ 03/12/04 | JA04257-JA04258
Defendant's Petition for Writ of Habeas
Corpus (Post-Conviction)

09-2537¢
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13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol. Title Date Page
19 Findings of Fact, Conclusions of Law and 12/01/04 | JA04411-JA04413
Order
48 Findings of Fact, Conclusions of Law and 11/17/08 | JA11604-JA11611
Order
1 Indictment 06/05/92 | JA00235-JA00238
15 Instructions to the Jury 03/06/96 | JA03358-JA03398
16 Instructions to the Jury 03/14/96 | JA03809-JA03834
17 Judgment of Conviction 05/31/96 | JA04037-JA04039
11 Motion for Disclosure of Exculpatory 02/28/96 | JA02620-JA02624
Evidence Pertaining to the impact of the
Defendant's Execution Upon Victim's
Family Members
2 Motion for Discovery of Institutional 08/24/93 | JA00286-JA00294
Records and Files Necessary to Rippo’s
Defense
3 Motion for a Witness Deposition 06/19/94 | JA00621-JA00628
17 Motion for New Trial 04/29/96 | TA04002-TJA04007
2 Motion in Limine to Exclude Testimony of | 08/23/93 | JA282-001 to
Defendant's Prior Bad Acts JA282-005
2 Motion of Defendant for Discovery and to 10/21/92 | JA00254-JA00259
Inspect All Evidence Favorable to Him
11 Motion to Bar the Admission of Cumulative [ 02/28/96 | JA02603-JA02606
Victim Impact Evidence in Violation of the
Due Process Clause
2 Motion to Disqualify the District Attorney’s | 02/07/94 | JA00334-TA00345
Office
2 Motion to Exclude Autopsy and Crime 08/23/93 | JA00282-JA00285
Scene Photographs
11 Motion to Preclude the Consideration of 02/28/96 | JA02613-JA02619
Victim Impact Evidence Pursuant to NRS
175.552, 200.033, and 200.035
11 Motion to Preclude the Introduction of 02/28/96 | JA02625-JA02629
Victim Impact Evidence Pertaining to
Victim Family Members' Characterizations
and Opinions About the Crime, the
Defendant, and/or the Appropriate Sentence
2 Motion to Quash and for a Protective Order | 09/09/93 | JA0O0298-JA00303
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14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol. Title Date Page
on an Order Shortening Time
11 Motion to Require a Pretrial Judicial 02/28/96 | JA02607-JA02612
Review of all Victim Impact Evidence the
State Intends to Introduce at the Penalty
Phase
2 Notice of Alibi 09/20/93 | JA00295-JA00297
19 Notice of Appeal 10/12/04 | JA04409-JA04410
48 Notice of Appeal 04/15/09 | JA11659-JA11661
19 Notice of Entry of Decision and Order 12/15/04 | JA04414
48 Notice of Entry of Decision and Order 03/16/09 | JA11648-JA11658
36 Notice of Entry of Order Appointing 02/15/08 | JAO8669-JA08672
Counsel
1 Notice of Intent to Seek Death Penalty 06/30/92 | JA00239-JA00241
42 Notice of Motion and Motion for Leave to 05/21/08 | JA09989-TA10014
Conduct Discovery
42 Exhibits to Motion for Leave to Conduct 05/21/08 | JA10015-JA10025
Discovery
42 1 Reporter’s Transcript of JA10026-JA 10034
Proceedings, State v. Bailey, Case
No. C129217, Eighth Judicial
District Court, July 30, 1996
42 2 Answers to Interrogatories p. 7, JA100335-JA10037
Bennett v. McDaniel, et al., Case No.
CV-N-96-429-DWH {(RAM},
February 9, 1998
42 3 Reporter’s Transcript of JA10038-JA 10040
Proceedings, partial, State v.
Bennett, Case NO. C083143,
September 14, 1998
42 4 Non-Trial Disposition Memo, Clark JA10041-JTA 10042
County District Attorney’s Office
regarding Joseph Beeson, in Bennett
v. McDaniel, Case No. CV-N-96-
429-DWH, District of Nevada,
October, 1988
42 5 Reporter’s Transcript of Evidentiary JA10043-JA10050

Hearing, partial, State v. Bennett,
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Vol.

Title

Date

Page

42

42

42

42

42

42

42

42

42

10

11

12

13

14

Case No. C083143, November 18,
1999

Decision, Bennett v. McDaniel, Case
No. C83143, Eighth Judicial District
Court, November 16, 2001

Declaration of Michael Pescetta
regarding locating exhibits in Parker
file, Bennett v. McDaniel, et al. Case
No. CV-N-96-429-DWH, District of
Nevada, January 8, 2003

Las Vegas Metropolitan Police
Department Memorandum re: State
v. Butler, Case No. C155791,
December 30, 1999

Transcript of Defendant’s Motion for
Status Check on Production of
Discovery, State v. Butler, Case No.
C155791, Eighth Judicial District
Court, April 18, 2000

Letter from Office of the District
Attorney to Joseph S. Sciscento,
Esq., re State v. Butler, Case No.
C155791, Eighth Judicial District
Court, November 16, 2000

Letter from Law Offices of Sam
Stone to Hon. Michael Douglas,
District Court Judge, State v. Butler,
Case No. 155791, Eighth Judicial
District Court, December 7, 2000

Motion for New Trial, State v.
Butler, Case No. C155791, Eighth
Judicial District Court, January 17,
2001

Affidavit of Carolyn Trotti, State v.
Butler, Case No. C155791, January
19,2001

Opposition to Motion for New Trial
Based on Allegations of Newly
Discovered Evidence, State v.
Butler, Case No. C155791, Eighth
Judicial District Court, February 16,

JA10051-JA10057

JA10058-JA10061

JA10062-JA10066

JA10067-JA10085

JA10086-JA10087

JA10088-JA10092

JA10093-JA10107

JA10108-TA10112

JA10113-JA10135
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Vol.

Title

Date

Page

42

42

42

42

42

42

42

42

42

15

16

17

18

19

20

21

22

23

2001

Reply to State’s Opposition to
Defendant’s Motion for New Trial,
State v. Butler, Case No. C155791,
Eighth Judicial District Court,
February 27, 2001

Order, State v. Butler, Case No.
C155791, Eighth Judicial District
Court, March 8, 2001

Fax Transmission from Terri Elliott
with the Office of the Special Public
Defender, State v. Butler, Case No.
C155791, Eighth Judicial District
Court, March 19, 2001

Order affirming in part, reversing in
part and remanding, State v. Butler,
Case No. 37591, May 14, 2002

Reporter’s transcript of jury trial,
United States v. Catania, June 11,
2002

Reporter’s transcript of jury trial,
United States v. Catania, June 13,
2002

Transcript of Status
Conference/Scheduling Conference
Before the Honorable Howard K.
McKibben, United States District
Judge, Case No. CV-N-00-101-HDM
(RAM), District of Nevada, January
14,2003 (Doyle)

Answer in Opposition to Motion for
New Trial; or in the Alternative,
Motion for New Appeal, State v.
D’Agostino, Case No. C95335,
Eighth Judicial District Court,
September 21, 1993

Declaration of Tim Gabrielsen, and
partial FBI production in Echavarria
v. McDaniel, et al., CV-N-98-0202,

———

June 2004

JA10136-JA10141

TJA10142-TA10144

JA10145-JA10154

JA10155-JA10161

JA10162-JA10170

JA10171-TA10177

JA10178-JA10184

JA10185-TA10200

JA10201-JA10207
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Vol.

Title

Date

Page

42
43

43

43

43

42

42

43

44

44

24

25

26

27

28

29

30

31

Motion for Leave to Conduct
Discovery, Emil v. McDaniel, et al.,
August 24, 2001

Criminal Complaint and Minutes of
the Court, State v. Kenny, Case No.
85F-3637, Justice Court, Las Vegas
Township, 1985 (Emil)

Notice of Denial of Request, Clark
County District Attorney, State v.
Emil, Case No. C82176, Eighth
Judicial District Court, August 13,
1985

Various reports of the Las Vegas
Metropolitan Police Department,
Detention Services Division,
produced in State v. Haberstroh,
Case No. C076013, regarding
investigation into the identity of
Clark County Detention Center
inmate who manufactured a shank,
1987

Deposition of Sharon Dean in
Haberstroh v. McDaniel, Case No.
C076013, Eighth Judicial District,
October 15, 1998 and December 7,
1998

Deposition of Arlene Ralbovsky in
Haberstroh v. McDaniel, Case No.
C076013, Eighth Judicial District,
December 7, 1998 and January 28,
1999

Deposition of Patricia Schmitt in
Haberstroh v. McDaniel, Case No.
C076013, Eighth Judicial District,
December 7, 1998 and January 28,
1999

Recorder’s Transcript Re:
Evidentiary Hearing, State v.
Haberstroh, Case No. C076013,
Eighth Judicial District Court,
January 28, 2000

JA10208-JA10238
JA10239-TA10353

TJA10354-TA10357

JA10358-JA10362

JA10363-JA10383

TA10384-TA10434

TJA10435-TA 10449

JA10450-TA10488

JA10489-JA10554

JA10555-TA10563
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17
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21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

44

44

44

44

44

44

44

44

44

44

44

44

44

32

33

34

35

36

37

38

39

40

41

42

43

44

Order, Hill v. McDaniel, et al., Case
No. CV-5-98-914-JBR (LRL},
District of Nevada, May 20, 1999

FBI memorandum to SA Newark,
Homick v. McDaniel, (Homick

167), August 31, 1977

FBI memorandum, New York to
Newark Homick v. McDaniel,
(Homick 168), January 31, 1978

FBI Teletype, FM Director to Las
Vegas (Homick 166), September,
1985

FBI Teletype San Diego to Las
Vegas (Homick 165), October, 1985

Chronological record, Homick v.

McDaniel (Homick 10), November

1985

FBI notes re Homick receiving
money from LVMPD employee,
Homick v. McDaniel, December 11,
1985

FBI notes, Homick v. McDaniel,
December 1985 and January 1986

FBI notes, Homick v. McDaniel
(Pennsylvania) January 4, 1986

FBI redacted notes, Homick v.
McDaniel (New Jersey), January 7,
1986

FBI redacted notes, Homick v.
McDaniel (Homick), January 9, 1986

FBI redacted notes, Homick v.
McDaniel (Pennsylvania), January
13, 1986

FBI redacted notes, Homick v.
McDaniel (Las Vegas), January 14,
1986

JA10564-JA10568

TJA10569-TA10570

JA10571-JA10573

JA10574-JA10576

JA10577-TA10582

TJA10583-TA10584

JA10585-JA10589

JA10590-TA10593

JA10594-TA10595

JA10596-TA 10597

JA10598-JA10599

JA10600-JA10601

JA10602-JA10603
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Vol.

Title

Date

Page

44

44

44

44

44

44

44

44

45

46

47

48

49

50

51

52

FBI 302 interview of Norma K.
Thompson, Homick v. McDaniel,
March 18, 1986

FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with
joint investigation, Homick v.
McDaniel, June 10, 1986

FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with
joint investigation, Homick v.
McDaniel, June 10, 1986

FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with

joint investigation, Homick v.
McDaniel, June 10, 1986

FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with

joint investigation, Homick v.
McDaniel, June 10, 1986

FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with

joint investigation, Homick v.
McDaniel, June 10, 1986

FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with

joint investigation, Homick v.
McDaniel, June 10, 1986

FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with

joint investigation, Homick v.
McDaniel, June 10, 1986

JA10604-JA10606

TA10607-TA10608

TA10609-TA10610

JA10611-JA10612

JA10613-JA10614

JA10615-JA10616

JA10617-JA10618

JA10619-JA10620
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Vol.

Title

Date

Page

44

44

44

44

44

44

44

44

44

44

44

53

54

55

56

57

58

59

60

61

62

63

FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with
joint investigation, Homick v.
McDaniel, June 10, 1986

FBI 302 memorandum of interview
of Tim Catt, Homick v. McDaniel
(Homick 164), August 18, 1988

Reporter’s transcript of evidentiary
hearing, partial, State v. Homick,
March 7, 1989

Reporter’s transcript of motions,
State v. Homick (Homick 48), April
10, 1989

Reporter’s transcript of jury trial Vol.

6, State v. Homick, April 25, 1989

Reporter’s transcript of jury trial,
partial, Vol. 7, State v. Homick,
April 26, 1989

Reporter’s transcript of jury trial Vol.

11, State v. Homick (Homick 52),
May 2, 1989

Reporter’s transcript of penalty
hearing, State v. Homick, Vol. 1
{(Homick 108), May 17, 1989

Reporter’s transcript of trial, partial,
Vol. 83, State v. Homick, November
10, 1992

Letter from Eric Johnson/Walt
Avyers, Assistant United States
Attorneys to Mark Kaiserman
denying FBI joint investigation with
LVMPD, Homick v. McDaniel,
January 28, 1993

Letter from AUSA Warrington
Parker to Judge Cooper, Homick v.
McDaniel, May 7, 1993

JA10621-JA10622

JA10623-JA10625

TA10626-TA10637

JA10638-JA10640

JA10641-JA10652

JA10653-JA10660

TA10661-TA10664

JA10665-JA10668

JA10669-JA10673

TA1674-TA10676

JA10677-JA60678
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21
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26
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28

Vol.

Title

Date

Page

44

44

44

44

44

44

44
45

45

45

45

64

65

66

67

68

69

70

71

72

73

Letter from AUSA Warrington
Parker to Judge Cooper, Homick v.

McDaniel, May 11, 1993

Reporter’s transcript on appeal, State
v. Homick Vol. 140 (Homick 102)

June 29, 1994

Chart detailing evidence of joint
investigation - joint activity between
LVMPD and FBI, Homick v.

McDaniel, October 9, 2003

Chart detailing evidence of joint
investigation - information sharing
between LVMPD and FBI, Homick
v. McDaniel, October 9, 2003

Chart detailing evidence of joint
investigation - admissions, Homick

v. McDaniel, October 9, 2003

Declaration of Joseph Wright,
Homick v. McDaniel (Homick 176),

QOctober 9, 2003

Petitioner’s Motion for Leave to
Conduct Discovery, Homick v.
McDaniel, October 10, 2003

Recorder’s Transcript Re:
Evidentiary Hearing, State v.
Jiminez, Case No. C77955, Eighth
Judicial District Court, April 19,
1993

Transcript of Proceedings Sentence,
State v. Bezalk, Case No. CR89-
1765, Second Judicial District Court,
November 27, 1989 (Jones)

Response to Motion to Compel
Discovery, Jones v. McDaniel, et al.,
Case No. CV-N-96-633-ECR,
District of Nevada, March 1999

JA10679-JA10680

TJA10681-TA10684

JA10685-JA10692

TA10693-TA10696

JA10697-JA10705

JA10706-JA10707

JA10708-JA10738
TJA10739-TA10756

TA10757-TA10786

TA10787-TA10796

JA10797-JA10802

10
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Title

Date

Page

45

45

45

45

45

45

45

74

75

76

77

78
79

80

81

82

Declaration of David J.J. Roger,
Chief Deputy District Attorney,
concerning Jones v. McDaniel, Case
No. CV-N-96-633 ECR, District of
Nevada, June 30, 1999

Transcription of VCR Tape of the
Adam Evans hearing in front of
Judge Hardcastle, In The Matter of
Adam Owens Evans, Case No.

J52293, Juvenile Court (Lisle)

Excerpt of trial record, State v. Lisle,
Case No. 129540, Vol. 10 page 15,
March 12, 1996

Not Used
Not Used

Letter from Inv. Larry A.
Schuchman, City of Orlando,
Florida, Police Department, to Inv.
Bob Milby, Nevada Division of Inv.
and Narcotics re Terry Carl
Bonnette, January 29, 1981
(Milligan)

Notice of Entry of Decision and
Order and Amended Findings of
Fact, Conclusions of Law, and
Order, State v. Miranda, Case No.
C057788, Eighth Judicial District
Court, February 13, 1996

Reporter’s Transcript of
Proceedings, State v. Rippo, Case
No. C106784, Eighth Judicial
District Court, February 8, 1996

Reporter’s Transcript of Calendar
Call, State v. Morelli, Case
No0s.C64603 and C64604, Eighth
Judicial District Court, January 12,
1984 (Snow)

JA10803-JA10805

JA10806-JA10809

JA10810-JA10812

JA10813-JA10816

JA10817-TA10838

JA10839-JA10846

JA10847-TA10859
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Page

45

45

45

45

45

45

45

45

45

45

83

84

85

86

87

88

89

90

91

92

Reporter’s Transcript of Proceedings
{(Testimony of Richard Morelli),
atate v. Snow, Case No.C61676,
Eighth Judicial District Court, April
17, 1984

Letter from Melvyn T. Harmon,
Chief Deputy, Office of the District
Attorney, To Whom It May Concern
re Richard Joseph Morelli, July 20,
1984 (Snow)

Deposition of Melvyn T. Harmon,
Esq., Snow v. Angelone, Case No. 6-
12-89-WPHC, Seventh Judicial
District Court, September 25, 1992

Las Vegas Review Journal excerpt,
May 3, 2004, “Police Say Binion
Witness Not Credible” (Tabish}

Letter from Kent R. Robison of
Robison, Belaustegui, Robb and
Sharp, to E. Leslie Combs, Jr., Esq.
Re: Kathryn Cox v. Circus Circus, et

al., October 16, 1995, in relation to
Witter v. M¢Daniel, CV-58-01-1034-
RLH (LRL), District of Nevada

LVMPD Certificate of [Informant]
Management Course completion,
April 14, 1994

Las Vegas Metropolitan Police
Department Cooperating Individual
Agreement and Special Consent and
Waiver of Liability

David J.J. Roger letter to Nevada
State Parole Board Chairman
regarding Robert Bezak (Jones),
December 3, 1990

Declaration of Herbert Duzant dated
May 15, 2008

Records request to Juvenile Justice
Division dated May 14, 2008

JA10860-JA10884

JA10885-JA10886

JA10887-JA10921

JA10922-JA10924

JA10925-JA10929

JA10930-JA10931

JA10932-JA10934

JA10935-JA10936

JA10937-TA10938

JA10939-TA 10948

12
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45

46

46

46

46

46

46

46

46

46

46

93

94

95

96

97

98

99

100

101

102

103

Records request to Nassau County
Department of Social Services dated
May 15, 2008

Records request to Central Medicaid
Office dated May 15, 2008

Records request to Central Medicaid
Office dated November 29, 2007

Records request to Office of the
Clark County District Attorney dated
November 27, 2007 (re
Bongiovanni)

Records request to Office of the
United States Attorney dated
November 27, 2007 (re
Bongiovanni)

Records request to the Clark County
District Attorney dated December 5,
2007 (re: Michael Beaudoin, James
Ison, David Jeffrey Levine, Michael
Thomas Christos, Thomas Edward
Sims (deceased), William Burkett
(aka Donald Allen Hill), Diana Hunt
and Michael Rippo)

Records request to Clark County
District Attorney dated December 5,
2007 (re Victim/Witness
information}

Records request to Franklin General
Hospital dated November 29, 2007

Records request to Justice Court,
Criminal Records dated December 3,
2007

Records request to Nassau County
Department of Social Services dated
November 28, 2007

Records request to Nevada
Department of Corrections dated
November 29, 2007 (re: Levine)

JA10949-JA10973

TA10974-TA 10996

JA10997-TA11007

JA11008-TA11010

JA11011-JA11013

JA11014-JA11026

JA11027-JA11034

JA11035-TA11050

JA11051-JA11055

JA11056-JA11069

JA11070-JA11080
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

46

46

46

46

46

46

46

46

46

46

46

46

104

105

106

107

108

109

110

111

112

113

114

115

Records request to Nevada
Department of Parole and Probation
dated November 29, 2007 (re
Levine)

Records request to Nevada
Department of Parole and Probation
dated April 12, 2007 (re: Rippo)

Records request to Word of Life
Christian Center Pastor David
Shears, Assistant Pastor Andy Visser
dated November 29, 2007

Response to records request from
Nevada Department of Parole and
Probation dated December 3, 2007

Response to records request from
Office of the District Attorney dated
January 28, 2008 (re Victim Witness)

Response to records request from
Word of Life Christian Center
Assistant Pastor Andy Visser dated
December 11, 2007

Records request to Franklin General
Hospital dated May 16, 2008 (re:
Stacie Campanelli}

Records request {(FOTA) to Executive
Offices for the United States
Attorneys dated November 27, 2007

Records request (FOIA) to the FBI
dated November 27, 2007

Response to records request to
Executive Offices for the United
States Attorneys, undated

Records request to Nevada Division
of Child and Family Services dated
May 16, 2008 (re: Stacie)

Records request to Claude 1. Howard
Children’s Center dated May 16,
2008 (re: Stacie Campanelli, Carole
Ann Campanelli (deceased))

JA11081-JA11095

JA11096-JA11103

JA11104-JA11110

JA11111-JA11112

JA11113-JA11114

JAT1115-TA11116

JA11117-JA11128

JA11129-TA11132

JA11133-JA11135

JA11136-JA11137

JA11138-JA11144

TJA11145-TA11156
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26
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Vol.

Title

Date

Page

46

46

46

46

46

47

47

47

47

47

47

116

117

118

119

120

121

122

123

124

125

126

127

Records request to Clark County
School District dated May 16, 2008
(re: Stacie Campanelli and Carole
Ann Campanelli {(deceased))

Records request to University
Medical Center dated May 16, 2008
(re: Stacie Campanelli and Carole
Ann Campanelli {(deceased))

Records request to Valley Hospital
Medical Center dated May 16, 2008
(re: Stacie Campanelli and Carole
Ann Campanelli (deceased))

Records request to Desert Springs

Hospital Medical Center dated May
16, 2008 (re: Stacie Campanelli and
Carole Ann Campanelli (deceased))

Records request to Reno Police
Department, Records and IT> Section
dated May 16, 2008

Records request to Washoe County
Sheriff’s Office dated May 16, 2008

Records request to Sparks Police
Department dated May 16, 2008

Response to records request to
Justice Court re: Michael Beaudoin

Response to records request to
Justice Court re: Michael Thomas
Christos

Response to records request to
Justice Court re: Thomas Edward
Sims

Response to records request to
Justice Court re: request and clerk’s
notes

Omitted.

JA111457-JA11171

JA11172-JA11185

JA11186-TA11199

JA11200-JA11213

JA11214-JA11221

TJA11222-TA11229

TJA11230-TA11237

TJA11238-TA11239

JA11240-JA11241

JA11242-JA11244

JA11245-JA11248
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Vol.

Title

Date

Page

47

47

47

47

47

47
47

47

47

47

47

47

47

128

129

130

131

132

133
134

135

136

137

138

139

140

Subpoena to Clark County District
Attorney, Criminal Division (re:
Michael Beaudoin, James Ison,
David Jeffrey Levine, Michael
Thomas Christos, Thomas Edward
Sims (deceased), William Burkett
(aka Donald Allen Hill), Diana Hunt
and Michael Rippo)

Proposed Order to the Clark County
District Attoreny

Subpoena to Central Medicaid
Office, New York, New York

Subpoena to Claude I. Howard
Children’s Center

Subpoena to City of New Y ork,
Department of Social Services

Subpoena to Desert Springs Hospital

Subpoena to Las Vegas Metropolitan
Police Department Fingerprint
Bureau

Subpoena to Las Vegas Metropolitan
Police Department Communications
Bureau

Subpoena to Las Vegas Metropolitan
Police Department Confidential
Informant Section

Subpoena to Las Vegas Metropolitan
Police Department Criminalistics
Bureau

Subpoena to Las Vegas Metropolitan
Police Department Evidence Vault

Subpoena to Las Vegas Metropolitan
Police Department Criminal
Intelligence Section

Subpoena to Las Vegas Metropolitan
Police Department Narcotics
Sections I, 11, and 111

JA11249-JA11257

JA11258-JA11267

JA11268-JA11272

JA11273-JA11277

JA11278-JA11282

JA11283-JA11288

JA11289-JA11295

JA11296-JA11301

JA11302-TA11308

JA11309-JA11316

JA11317-JA11323

JA11324-JA11330

JA11331-TA11337
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Vol.

Title

Date

Page

47

47

47

47

47

47

47

47

47

47

141

142

143

144

145

146

147

148

149

150

Subpoena to Las Vegas Metropolitan
Police Department Property Crimes
Bureau

Subpoena to Las Vegas Metropolitan
Police Department Records Bureau

Subpoena to Las Vegas Metropolitan
Police Department Robbery /
Homicide Bureau

Subpoena to Nevada Parole and
Probation (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett {aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

Proposed Order to the Nevada
Department of Parole and Probation

Subpoena to Las Vegas Metropolitan
Police Department Gang Crimes
Bureau

Subpoena to Las Vegas Metropolitan
Police Department SWAT Division

Subpoena to Las Vegas Metropolitan
Police Department Vice Section

Subpoena to Clark County Public
Defender (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett {aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

Subpoena to Henderson Police
Department (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett {aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

JA11338-JA11344

JA11345-TA11352

JA11353-TA11360

JA11361-JA11368

JA11369-TA11373

JA11374-JA11379

JA11380-JA11385
JA11386-JA11392

JA11393-JA11399

JA11400-JA11406

17




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
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Vol.

Title

Date

Page

47

47

47

47

47
47

47

151

152

153

154

155
156

157

Subpoena to Nevada Department of
Health and Human Services,
Division of Child and Family
Services

Subpoena to Reno Police Department
(re: Michael Beaudoin, James Ison,
David Jeffrey Levine, Michael
Thomas Christos, Thomas Edward
Sims (deceased), William Burkett
{aka Donald Allen Hill}, Diana Hunt
and Michael Rippo)

Subpoena to Sparks Police
Department (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett {aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

Subpoena to University Medical
Center

Subpoena to Valley Hospital

Subpoena to Washoe County Public
Defender (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett {aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

Subpoena to Washoe County
Sheriff’s Office, Records and ID
Section (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett {aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

JA11407-JA11411

JA11412-JA11418

TJA11419-TA11427

JA11428-JA11432

JA11433-JA11438

JA11439-JA11445

TJA11446-TA11453
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Title

Date

Page

47

47

47

47

48
48

48

48

48

48

48

48

158

159

160

161

162
163

164

165

166

167

168

169

Subpoena to Washoe County
Sheriff’s Office, Forensic Science
Division (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett {aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

Deposition Subpoena to Dominic
Campanelli

Deposition Subpoena to Melody
Anzini

Subpoena to the Clark County
District Attorney’s Office (re: Nancy
Becker})

Subpoena to Nancy Becker

Subpoena to Clark County Human
Resources Department (re: Nancy
Becker})

Subpoena to Nassau County
Department of Social Services

Subpoena to the Clark County
School District

Subpoena to the Clark County
District Attorney’s Office (re: Gerard
Bongiovanni)

Subpoena to the Office of the United
States Attorney (re: Gerard
Bongiovanni)

Subpoena to the Clark County
District Attorney, Victim-Witness
Assistance Center

Proposed Order to the Clark County
District Attorney, Victim-Witness
Assistance Center

JA11454-JA11460

JA11461-JA11463

JA11464-JA11466

JA11467-JA11471

TA11472-TA11476
JA11477-JA11481

TJA11482-TA11486

TJA11487-TA11490

TJA11491-TA11495

JA11496-JA11499

JA11500-JA11505

JA11506-TA11508
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Vol. Title Date Page

48 170  Subpoena to the Office of Legal JA11509-JA11513
Services, Executive Offices for
United States Attorneys -- FOIA (re:
Bongiovanni)

48 171  Subpoena to the Federal Bureau of JA11514-JA11518
Investigation (re Bongiovanni}

48 172  Subpoena to the Las Vegas JA11519-JA11522
Metropolitan Police Department,
Criminal Intelligence Section,
Homeland Security Bureau, Special
Operations Division (re
Bongiovanni)

48 173  Subpoena to Leo P. Flangas, Esq. JA11523-JA11526
(re: Bongiovanni)

48 174  Subpoena to Nevada Department of JA11527-JA11530
Investigation

48 175  Subpoena to Bureau of Alcohol, JA11531-JA11534
Tobacco and Firearms

48 176  Subpoena to Robert Archie (re: JA11535-JA11538
Simms)

48 177  Subpoena to Nevada Department of JA11539-JA11545
Corrections (re: lethal injection)

48 178  Deposition subpoena to Howard JA11546-JA11548
Skolnik, NDOC

48 179  Deposition subpoena to Robert JA11549-JA11551
Bruce Bannister, D.O., NDOQC

48 180 Deposition subpoena to Warden Bill JA11552-JA11554
Donat

48 181 Deposition subpoena to Stacy Giomi, JA11555-JA11 557

1 Chief, Carson City Fire Department

37 Opposition to Motion to Dismiss Petition 05/21/08 | JAOB758-JA08R66

for Writ of Habeas Corpus (Post-
Conviction})
37 Exhibits to Opposition to Motion to Dismiss | 05/21/08 | JA08867-JA08869
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20
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23
24
25
26
27
28

Vol.

Title

Date

Page

37

37

38

38

38

38

38

38

329.

330.

331.

332.

333.

334.

335.

336.

Leonard v. McDaniel, Eighth

Judicial Dhstrict Court, Case No.
C126285, Reply to Opposition to
Motion to Dismiss, filed March 11,
2008.

Lopez v. McDaniel, Eighth Judicial

District Court, Case No. C068946,
State’s Motion to Dismiss Petition
for Writ of Habeas Corpus, filed
February 15, 2008.

Sherman v. McDaniel, Eighth

Judicial Dhstrict Court, Case No.

C126969, Reply to Opposition to
Motion to Dismiss, filed June 25,
2007.

Witter v. McDaniel, Eighth Judicial

District Court, Case No. C117513,
Reply to Opposition to Motion to
Dismiss, filed July 5, 2007.

Flovd v. McDaniel, Eighth Judicial

District Court, Case No. C159897,
Recorder’s Transcript of Hearing Re:
Defendant’s Petition for Writ of
Habeas Corpus, filed December 28,
2007.

Flovd v. McDaniel, Eighth Judicial

District Court, Case No. C159897,
State’s Opposition to Defendant’s
Petition for Writ of Habeas Corpus
(Post-Conviction} and Motion to
Dismiss, filed August 18, 2007.

State v. Rippo, Fighth Judicial
District Court, Case No. C106784,
Supplemental Brief in Support of
Defendant’s Petition for Writ of
Habeas Corpus (Post-Conviction),
filed February 10, 2004.

Rippo v. State, Nevada Supreme
Court, Case No. 28865, Appellant’s
Opening Brief.

JAO8870-JAO8884

JAOS885-JAO8890

JAO8991-JAQ09002

JA09003-JAQ9013

JA09014-JAQ09020

JA09021-JAQ9027

JA09028-TAQ9073

JA09074-JAQ9185
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22
23
24
25
26
27
28

Vol. Title Date Page

38 337. State v. Salem, Eighth Judicial JA09186-JA09200
District Court, Case No. C124980,
Indictment, filed December 16, 1994,

38 338. State v. Salem, Eighth Judicial JAQ9201-JA09240

39 District Court, Case No. C124980, JA09241-JA09280
Reporter’s Transcript of
Proceedings, Thursday, December
15, 1994.

39 339. Declaration of Stacie Campanelli JAQ9281-JA0Q289
dated April 29, 2008.

39 340. Declaration of Domiano Campanelli, JA09290-JTA09300
February 2008, Mastic Beach, N.Y.

39 341. Declaration of Sari Heslin dated JA09301-JA09305
February 25, 2008.

39 342. Declaration of Melody Anzini dated JA09306-JA09311
February 26, 2008.

39 343. Declaration of Catherine Campanelli JAQ9312-JAQ9317
dated February 29, 2008.

39 344. Declaration of Jessica Parket-Asaro JA09318-JA09323
dated March 9, 2008.

39 345. Declaration of Mark Beeson dated JA09324-TAQ9328
March 26, 2008.

39 346. State’s Trial Exhibit 1: Laurie JA09329-TA09330
Jacobson photograph

39 347. State’s Trial Exhibit 2: Denise Lizzi JAQ9331-JTAQ9332
photograph

39 348. State’s Trial Exhibit 99: Michael JA09333-TA09334
Rippo

39 349. State’s Trial Exhibit 31: Autopsy JA09335-TA09336
photo Denise Lizzi

39 350. State’s Trial Exhibit 53: Autopsy JA09337-TAQ9338
photo Laurie Jacobson

39 351. State’s Trial Exhibit 125: Laurie JA09339-TA09360

Jacobson victim-impact scrapbook
photographs
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Vol.

Title

Date

Page

39

39

39

39

39

39
40

40
41

41

41

41

41

41

41

352.

353.

354.

355.

356

357

358

359

360

361

362

363

364

State’s Trial Exhibit 127: Denise
Lizzi victim-impact scrapbook
photographs

Declaration of Jay Anzini dated May
10, 2008

Declaration of Robert Anzini dated
May 10, 2008

Juvenile Records of Stacie
Campanelli

Blackstone District Court Case
Inquiry: Case No. C136066, State v.
Sims, Case Activity, Calendar,
Minutes

Justice Court Printout for Thomas
Sims

Justice Court Printout for Michael
Beaudoin

Blackstone District Court Case
Inquiry: Case No. C102962, State v.
Beaudoin, Case Activity, Calendar,
Minutes

Blackstone District Court Case
Inquiry: Case No. C95279, State v.
Beaudoin, Case Activity, Calendar,
Minutes

Blackstone District Court Case
Inquiry: Case No. C130797, State v.
Beaudoin, Case Activity, Calendar,
Minutes

Blackstone District Court Case
Inquiry: Case No. C134430, State v.
Beaudoin, Case Activity, Calendar,
Minutes

Justice Court Printout for Thomas
Christos

Justice Court Printout for James Ison

JA09361-JAQ9374

JAQ9375-TAQ9377

JA0Q9378-TAQ9381

TA09382-TA09444

JAQ09445-TA09450

JA09451-JAQ09490
JAQ9491-TAQ9520

JA09521-JAQ9740
JA0Q9741-TAQ9815

JAO9816-JAQ9829

JAO09830-JAQ9838

TAQ9839-TAQ9847

JAO9848-JAQ9852

JA09952-JAQ9907

JA09908-JAQ9930
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23
24
25
26
27
28

Vol. Title Date Page
41 365  State v. Rippo, Eighth Judicial JAO09931-JA09933
District Court, Case No. C106784,
Order dated September 22, 1993
41 366 Declaration of Michael Beaudoin JAQ9934-TAQ9935
dated May 18, 2008
41 367  State v. Rippo, Eighth Judicial JA09936-TA09941]
District Court, Case No. C106784,
Amended Indictment, dated January
3, 1996
41 368  State’s Trial Exhibits 21, 24, 26, 27, JA09942-TA09965
28,32,34,38,39,40, 41, 42, 45, 46,
47,48, 51, 56, 57, 58, 60, 61, 62
41 369  State’s Trial Exhibit 54 JA09966-TA09967
41 370 Letter from Glen Whorton, Nevada JAQ9968-JA09969
Department of Corrections, to Robert
Crowley dated August 29 1997
41 371 Letter from Jennifer Schlotterbeck to JA09970-JAQ9971
Ted D’Amico, M.ID., Nevada
Department of Corrections dated
March 24, 2004
41 372  Letter from Michael Pescetta to Glen JA09972-JA09977
Whorton, Nevada Department of
Corrections dated September 23,
2004
41 373  State v. Rippo, Eighth Judicial JAQ9978-JA09981
District Court, Case No. C106784,
Warrant of Execution dated May 17,
1996
41 374  Declaration of William Burkett dated JAQ9982-TAQ9984
May 12, 2008
41 375 Handwritten Notes of William Hehn JAQ9985-TAQ9986
48 Objection to Proposed Order 11/21/08 | JA11612-JA11647
48 Opposition to Motion for Discovery 06/09/08 | JA11558-JA11563
2 Order 11/12/92 | JA00264-JA00265
2 Order 11/18/92 | JA00266-JA00267
2 Order 09/22/93 | JA00320-JA00321
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Vol. Title Date Page
3 Order 04/22/94 | JA00619-JA00320
15 Order 03/08/96 | JA03412
41 Order Appointing Counsel 02/13/08 | JA09987-JA09988
5B Order Sealing Affidavit 09/30/93 | JA 1401-180 to
JA 1401-185
2 Order to Produce Handwriting / 09/14/92 | JA00252-JA00253
Handprinting Exemplar
17 Petition for Writ of Habeas Corpus 12/04/98 | JA04040-JA04047
{Post-Conviction} and Appointment of
Counsel
19 Petition for Writ of Habeas Corpus (Post- 01/15/08 | JA04415-JA04570
20 Conviction}) JA04571-JA04609
20 Exhibits to Petition for Writ of Habeas 01/15/08 | JA04610-JA04619
Corpus
20 101. Bennett v. State, No. 38934 JA04620-TA04647
Respondent’s Answering Brief
(November 26, 2002)
20 102. State v. Colwell, No. C123476, JA04648-JA04650
Findings, Determinations and
Imposition of Sentence (August 10,
1995}
20 103. Doleman v. State, No. 33424 Order JAO4651-TA04653
Dismissing Appeal (March 17, 2000)
20 104. Farmer v. Director, Nevada Dept. of JAQ4654-TAQ4660
Prisons, No. 18052 Order Dismissing
Appeal (March 31, 1988)
20 105. Farmer v. State, No. 22562, Order JA04661-JA04663
Dismissing Appeal (February 20,
1992}
20 106. Farmer v. State, No. 29120, Order JAO04664-TA04670
Dismissing Appeal (November 20,
1997}
20 107. Feazell v. State, No. 37789, Order JA04671-JA04679
Affirming in Part and Vacating in
Part (November 14, 2002)
20 108. Hankins v. State, No. 20780, Order JA04680-JA04683
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20

20

20

20

20

20

20

20

20

20

20

20

109.

110.

111.

112.

113.

114.

115.

116.

117.

118.

119.

120.

of Remand (April 24, 1990)

Hardison v. State, No. 24195, Order

of Remand (May 24, 1994)

Hill v. State, No. 18253, Order

Dismissing Appeal (June 29, 1987)

Jones v. State, No. 24497 Order

Dismissing Appeal (August 28,
1996)

Jones v. McDaniel, et al., No.

39091, Order of Affirmance
{(December 19, 2002)

Milligan v. State, No. 21504 Order

Dismissing Appeal (June 17, 1991)
Milligan v. Warden, No. 37845,

Order of Affirmance (July 24, 2002)
Moran v. State, No. 28188, Order

Dismissing Appeal (March 21, 1996)
Neuschafer v. Warden, No. 18371,

Order Dismissing Appeal (August
19, 1987)

Nevius v. Sumner {Nevius |}, Nos.

17059, 17060, Order Dismissing
Appeal and Denying Petition
(February 19, 1986}

Nevius v. Warden (Nevius I1), Nos.

29027, 29028, Order Dismissing
Appeal and Denying Petition for
Writ of Habeas Corpus (October 9,
1996}

Nevius v. Warden (Nevius 111}, Nos.
29027, 29028, Order Denying
Rehearing (July 17, 1998)

Nevius v. McDaniel, D. Nev. No.
CV-N-96-785-HDM-(RAM),
Response to Nevius’ Supplemental
Memo at 3 (October 18, 1999)

JA04684-TA04689

JA04690-TA04692

TA04693-TA04696

JA04697-JA04712

JA04713-JA04715

JA04716-JA04735

JA04736-JA04753

JA04754-JA04764

TA04765-TA04769

JA04770-JA04783

JA04784-JAQ4788

JA04789-JA04796
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Vol.
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Page

20

20

20

20

21

21

21

21

21

21

21

21

21

121.

122.

123.

124.

125.

126.

127.

128.

129.

130.

131.

132.

133.

() Neill v. State, No. 39143, Order of
Reversal and Remand (December 18,
2002)

Rider v. State, No. 20925, Order
(April 30, 1990)

Riley v. State, No. 33750, Order
Dismissing Appeal (November 19,
1999)

Rogers v. Warden, No. 22858, Order
Dismissing Appeal (May 28, 1993),
Amended Order Dismissing Appeal
(June 4, 1993)

Rogers v. Warden, No. 36137, Order
of Affirmance (May 13, 2002)

Sechrest v. State, No 29170, Order
Dismissing Appeal (November 20,
1997)

Smith v. State, No. 20959, Order of
Remand (September 14, 1990)

Stevens v. State, No. 24138, Order
of Remand (July 8, 1994)

Wade v. State, No. 37467, Order of
Affirmance (October 11, 2001)

Williams v. State, No. 20732, Order
Dismissing Appeal (July 18, 1990)

Williams v. Warden, No. 29084,
Order Dismissing Appeal (August
29, 1997)

Ybarra v. Director, Nevada State
Prison, No. 197035, Order
Dismissing Appeal (June 29, 1989)

Ybarra v. Warden, No. 43981, Order
Affirming in Part, Reversing in Part,
and Remanding (November 2§,
2005)

JA04797-JA04803

JA04804-TAQ4807

JA0Q4808-TA04812

JAO04813-JAQ4817

JAOQ4818-TAQ4825

JAQ4826-TA04830

JA04831-JA04834

JA04835-JA04842

JA04843-JAQ4848

JA04849-JAQ4852

JA04853-JAQ4857

JA04858-JA04861

JA04862-TAQ4873
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21
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21

21

22

22

22

22

22

134.

135.

136.

137.

138.

139.

140.

141.

201.

202.

203.

Ybarra v. Warden, No. 43981, Order

Denying Rehearing (February 2,
2006}

Rippo v. State; Bejarano v. State,

No. 44094, No. 44297, Order
Directing Oral Argument (March 16,
2006)

State v. Rippo, Case No. C106784,

Supplemental Brief in Support of
Defendant’s Petition for Writ of
Habeas Corpus (Post-Conviction),
February 10, 2004

State v. Rippo, Case No. C106784,

Findings of Fact, Conclusions of
Law and Order, December 1, 2004

Rippo v. State, S. C. Case No.

44094, Appellant’s Opening Brief,
May 19, 2005

Rippo v. State, S. C. Case No.

44094, Respondent’s Answering
Brief, June 17, 2005

Rippo v. State, S. C. Case No.

44094, Appellant’s Reply Brief,
September 28, 2005

Rippo v. State, S. C. Case No.

44094, Appellant’s Supplemental
Brief As Ordered By This Court,
December 12, 2005

Rippo v. State, Nevada Supreme

Court Case No. 28865, Opinion filed
October 1, 1997

Rippo v. State, Nevada Supreme
Court Case No. 44094, Affirmance
filed November 16, 2006

Confidential Execution Manual,
Procedures for Executing the Death
Penalty, Nevada State Prison

JA04874-JAQ4879

JA04880-TAQ4883

JA04884-JA04931

JA04932-JA04935

JA04936-TA04986

JA04987-JAQ5048

JA05049-JAQ5079

JAQ5080-TAOQ5100

JAO5101-TAQ5123

JAO05124-JA0Q5143

JA05144-JAQ5186
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22

22

22
23

23

23

23

23

24

24

204.

205.

206.

207.

208.

209.

210.

211.

212.

Brief of Amici Curiae in Support of
Petitioner, United States Supreme
Court Case No. 03-6821, David
Larry Nelson v. Donal Campbell and
Grantt Culliver, October Term, 2003

Leonidas G. Koniaris, Teresa A.
Zimmers, David A. Lubarsky, and
Jonathan P. Sheldon, Inadequate
Anaesthesia in Lethal Injection for

Execution, Vol. 365, April 6, 2005,

at http://www .thelancet.com

Declaration of Mark J.S. Heath,
M.D., dated May 16, 2006, including
attached exhibits

“Lethal Injection: Chemical
Asphyxiation?” Teresa A. Zimmers,
Jonathan Sheldon, David A.
Lubarsky, Francisco Lopez-Munoz,
Linda Waterman, Richard Weisman,
Leonida G. Kniaris, PloS Medicine,
April 2007, Vol. 4, Issue 4

Rippo v. State, Nevada Supreme

Court Case No. 28865, Appellant’s
Opening Brief

Rippo v. State, Nevada Supreme

Court Case No. 28865, Appellant’s
Reply Brief

Rippo v. State, Nevada Supreme

Court Case No. 44094, Appellant’s
Opening Brief, filed May 19, 2005

Rippo v. State, Nevada Supreme

Court Case No. 44094, Appellant’s
Reply Brief, filed September 28,
2005

Rippo v. State, Nevada Supreme
Court Case No. 44094, Appellant’s
Supplemental Brief as Ordered by
this Court filed December 22, 2005

JAO5187-JA05211

JA05212-JAQ5214

JAQ5215-TAQ5298
JA05299-JAQ5340

JA05341-JAQ5348

JAQ5349-TAQ5452

JA05453-JAQ5488

JAO05489-JAQ5538

JAO05539-JAQ5568

JAOQ5569-TAOQ5588
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24
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25
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25

25

213.

214.

215.

216.

217.

218.

219.

220.

221.

222.

223.

224.

Rippo v. State, Nevada Supreme

Court Case No. 44094, Order
Directing Oral Argument filed
March 16, 2006

Rippo v. State, Nevada Supreme

Court Case No. 44094, Transcript of
Oral Argument on June 13, 2006

Rippo v. State, Nevada Supreme

Court Case No. 44094, Appellant’s
Petition for Rehearing filed
December 11, 2006

Supplemental Points and Authorities
in Support of Petition for Writ of
Habeas Corpus (Post-Conviction)
and attached exhibits filed August 8§,
2002

Letter dated August 20, 2004 from
Rippo to Judge Mosley

State v. Rippo, Case No. 106784,

Amended Notice of Intent to Seek
Death Penalty, filed March 24, 1994

State v. Rippo, Case No. 106784,
Jury Instructions, filed March 6,
1996

State v. Rippo, Case No. 106784,
Notice of Alibi, filed September 2,
1993

Affidavit of Alice May Starr dated
January 26, 1994

Letter dated October 12, 1993 from
Starr to President Clinton

State v. Rippo, Case No. 106784,
Order Sealing Affidavit (and
exhibits}, dated September 30, 1993

Las Vegas Metropolitan Police
Department Property Report dated
September 30, 1993

JAO5589-JAQ5591

JA05592-JAQ5627

JAO05628-JA05635

JA05636-JAQ5737

JAOQ5738

JAO05739-JA05741

JA05742-JAQ5782

JAOQ5783-TAQ5785

JAO05786-JA05791

JAOQ5792-JAQ5795

JA05796-JA05801

JAO05802-JAQ5803

30




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

25

25

25

25
27
27

27

27

27

27

27

27

27

27

225.

226.

227.

228.

229.

230.

231.

232.

233.

234.

235.

236.

237.

Letter dated November ??, 1993
from Starr to Rex Bell, District
Attorney

State v. Rippo, Case No. C57388,

Draft Affidavit in Support of Motion
to Withdraw Guilty Plea

Justice Court Record, Thomas
Edward Sims

Justice Court Record, Michael
Angelo Beaudoin

Las Vegas Metropolitan Police
Department Voluntary Statement of
Michael Angelo Beaudoin dated
March 1, 1992

Justice Court Record, Michael
Thomas Christos

Justice Court Record, David Jeffrey
Levine

Justice Court Record, James Robert
Ison

MMPI (Minnesota Multiphasic
Personality Inventory) Scoring for
Diana Hunt dated September 2, 1992

Handwritten Declaration of James
Ison dated November 30, 2007

Handwritten Declaration of David
Levine dated November 20, 2007

United States v. Bongiovanni, CR-S-
96-98-1.LDG(RI1J), Government’s
Trial Memorandum, filed August
25, 1997

United States v. Bongiovanni, CR-S-
96-98-LDG(RI1J), Motion to Dismiss
for Outrageous Government
Misconduct, filed September 13,
1996

JAO5804-JAQ5807

JAOQ5808-TAQ5812

JAO5813-JAQ5881

JAO5882-JA06032
JA06033-JA06282
JA0Q6283-TA06334

JA06335-JA06349

JA06350-JA06403

JA06404-JAQ6417

JA06418-JAQ6427

JA06428-JA06434

JA06435-JA06436

JA06437-JA06438

JA06439-JA06483

JA06484-JA06511
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28
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30

31

31

31
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32

32

32

32

238.

239.

240.

241.

242.

243.

244.

245.

246.

247.

248.

United States v. Bongiovanni, CR-S-

96-98-L.LDG(RI1J), Transcript of Jury
Trial Day 2, December 3, 1997

United States v. Bongiovanni, CR-S-

96-98-LDG(RJJ)}, Transcript of Jury
Trial Day 3, December 4, 1997

United States v. Bongiovanni, CR-S-

96-98-LDG(RJJ)}, Transcript of Jury
Trial Day 4, December 8, 1997

United States v. Bongiovanni, CR-S-

96-98-L.LDG(RI1J), Transcript of Jury
Trial Day 6, December 10, 1997

United States v. Bongiovanni, CR-S-

96-98-LDG(RJJ)}, Transcript of Jury
Trial Day 8, December 15, 1997

United States v. Bongiovanni, CR-S-
96-98-LDG(RJJ)}, Transcript of Jury
Trial Day 9, December 16, 1997

Rippo v. State, Nevada Supreme
Court Case No. 28865, Respondent’s
Answering Brief, filed February 14,
1997

United States v. Bongiovanni, CR-S-
96-98-LDG(RI1J), Government’s
Trial Memorandum, filed December
2, 1997

State v. Salem, Fighth Judicial
District Court, Clark County,
Nevada, Case No. 124980, Criminal
Court Minutes

State v. Rippo, Eighth Judicial
District Court, Clark County,
Nevada, Case No. 106784, Motion
for New Trial, filed April 29, 1996

United States v. Bongiovanni, CR-S-
96-98-LDG(RI1J}, Superseding
Criminal Indictment, filed May 6,
1997

JA06512-JAQ6689

JA06690-TAO6761
JA06762-JA06933

JA06734-JA07011
JAOQ7012-JAQ7133

JAOQ7134-JA07261
JAQ7262-TAQ6332

JAQ7333-TAQ7382

JAOQ7383-JAQ7511
JAO7512-JAQ7525

JAO07526-JA07641

JAO07642-JAQ7709

JAQ7710-JAQ7713

JAOQ7714-JAQ7719

JAOQ7720-JAQ7751
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33
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249.

250.

251.

252.

253.

254.

255.

256.

257.

258.

259.

260.

In the Matter of the Application of
the United States for an Order
Authorizing the Interception of Wire

Communications dated October 11,
1995

Clark County School District
Records for Michael D. Rippo

Neuropsychological Assessment,
Thomas F. Kinsora, Ph.ID., dated
February 1, 1996

Addendum to Neurological
Assessment Report, Thomas F.
Kinsors, Ph.D., dated March 12,
1996

Pre-Sentence Report, State v. Rippo,
Case No. 97388, dated April 23,
1982

Psychiatric Evaluation, Norton A.
Roitman, M.D., dated February 17,
1996

SCOPE printout for Carole Ann
Rippo

Progress Reports dated October 15,
1981

Supplemental Report, Case No.
23042, Juvenile Division, Clark
County, Nevada, filed April 29, 1981

Order, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed May 9, 1981

Terms of Probation, Case No. 23042,
Juvenile Division, Clark County,
Nevada, filed May 1, 1981

Transcript of Proceedings, Case No.
23042, Juvenile Division, Clark
County, Nevada, filed May 14, 1981

JAOQ7752-JAQ7756

JAOQ7757-JAQ7762

JAOQ7763-JAQ7772

TAQ7773-JAQ7775

JAOQ7776-JAQ7782

JAQ7783-TAQ7789

JAOQ7790

JAOQ7791-JAQ7792

JAQ7793-JA07801

JAOQ7802-JAQ7803

TAQ7804-TAQ7805

JAOQ7806-JAQ7811
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33

33

33

33

33

33

261.

262.

263.

264.

265.

266.

267.

268.

269.

270.

271.

Petition No. 1, Recommendation for
Adjudication and Order of Approval,
Case No. 23042, Juvenile Division,
Clark County, Nevada, filed April
19, 1981

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed April 8, 1981

Certification, Case No. 23042,
Juvenile Division, Clark County,
Nevada, filed October 19, 1981

Probation Officer’s Report, Case No.
23042, Juvenile Division, Clark
County, Nevada, filed April 29, 1981

Baseline Psychiatric Evaluation,
Southern Desert Correctional Center
by Franklin D. Master, M.D., dated
April 9, 1982

3

Confidential Psychological
Evaluation by Eric S. Smith, Ph.D.,
Timothy L, Boyles, M.A_, James F.
Triggs, Ed.D., dated February 11,
1982

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed January 27, 1982

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed January 27, 1982

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed January 27, 1982

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed January 27, 1982

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed January 27, 1982

JAQ7812

JAQ7813

JAQ7814

JAOQ7815-JAQ7823

JAQ7824

JAOQ7825-JAQ7827

JAO7828-JAQ7829

JAOQ7830-JAQ7831

JAQ7832-TAQ7833

JAOQ7834-JAQ7835

JAQ7836-TAQ7837
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33

33
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33

33

33

33

33

33

33

33

33

272.

273.

274.

275.

276.

277.

278.

279.

280.

281.

282.

283.

284.

285.

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed January 27, 1982

Las Vegas Metropolitan Police
Department Arrest Report dated
January 27, 1982

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed January 29, 1982

Certification Report, Case No.
23042, Juvenile Division, Clark
County, Nevada, filed February 23,
1982

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed February 2, 1982

Judgment of Conviction, Case No.
{57388, State v. Rippo, Clark
County, Nevada, filed May 28, 1982

Psychological Report: Corrections
Master, dated June 2, 1982

Test of Educational Development
dated March 9, 1983

Psychological Evaluation dated
December 2, 1983

Parole Progress Report, March 1985
Agenda

Institutional Progress Report, March
1987 Agenda

Psychological Evaluation for Parole
dated January 29, 1987

Psychological Evaluation for Parole
dated August 12, 1988

Parole Progress Report, September
1988 Agenda

JAO7836-JAQ7837

JAQ7838

JAO7839-JAQ7840

JAOQ7841-JAQ7853

JAQ7854

JAQ7855

JAQ7856-TAQ7859

JTAQ7860-TAQ7862

JAQ7863

TAQ7864-TAQ7865

JAQ7866-TAQ7868

TAQ7869

JAQ7870

JAQ7871-TAQ7872
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33 286. Psychological Evaluation dated JAQ7873
August 23, 1989

33 287. Parole Progress Report, September JAQ7874-JA07875
1989 Agenda

33 288. Parole Officers’ Notes beginning JAQ7876-JAQ7884
December 4, 1989

33 289. Institutional Progress Report dated JAQ7885-JAQ7886
May 1993

33 290. Health Services, Psychology Referral JAQ7887
Form dated April 28, 1993

33 291. Handwritten notes dated February JAQ7888
17, 1994

33 292. Handwritten notes dated March 9, JAQ7889
1994

33 293. Handwritten exam notes {Roitman) JAQ7890-JAQ7894
dated January 13, 1996

33 294. Psychological Panel Results JAQ7895
Notification dated January 10, 1996

33 295. Norton A. Roitman, Addendum, JAQ7896-JAQ7897
dated March 11, 1996

33 296. Bongiovanni Off the Bench, Las JAQ7898-JAQ7899
Vegas Sun, April 18, 1996

33 297. Fraud probe led to judge, Las Vegas JAQ7900
Sun, April 18, 1996

33 298. Charge opens judge’s race, Las JAQ7901-JAQ7902
Vegas Sun, April 18, 1996

33 299. Judge Bongiovanni Indicted, Las JAQ7903
Vegas Sun, April 18, 1986

33 300. Judge’s actions examined, Las Vegas JAQ7904-JAQ7906
Review-Journal, April 19, 1996

33 301. Mental Health Progress Notes dated JAQ7907
June 20, 1993

33 302. Affidavit of David M. Schieck dated JA07908

March 16, 1998

36
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33

33

33
34
34

34

34

35

35

35

303.

304.

305.

306.

307.

308.

309.

310.

311.

312.

Declaration of Carole A. Duncan
dated January 19, 2000

Union Free School #24, Pupil
History Record, Michael Campanelli

United States v. Bongiovanni, CR-S-

96-98-L.LDG(RI1J), Transcript of Jury
Trial Day 7, October 27, 1998

United States v. Bongiovanni, CR-S-

96-98-LDG(RJJ)}, Transcript of Jury
Trial Day 8, October 28, 1998

United States v. Bongiovanni, CR-S-

96-98-LDG(R 1]}, Emergency Motion
to Disqualify John Fadgen, Esq.
From Representing Defendant
Bongiovanni at Trial, July 24, 1997

OMITTED

United States v. Bongiovanni, CR-S-
96-98-LDG(RI1J}, Notice of Tape
Recordings Intended for Use in
Government's Case in Chief, filed
August 2, 1996

Letter from Donald J. Green

requesting additional discovery dated
July 9, 1996

United States v. Bongiovanni, CR-S-
96-98-LDG(RJJ)}, Transcript of Jury
Trial Day 5, December 9, 1997

State v. Rippo, Eighth Judicial
District Court, Clark County,
Nevada, Case No. 106784, Answer
in Opposition to Motion for New
Trial, filed May 1, 1996

JAO07909-JAQ7910

JAO7911-JAQ7912

JAO7913-JA08006
JAOQ8007-TAOQ8039
JAO8040-JTAOQ8155

JAOB156-JA08225

TA08226-TA08246

JA0Q8247-TAQ8253

JAO08254-JAQ8399

JA08400-JA08405
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35

35

35

35

35
36

36

36

36

36

313.

314.

315.

316.

317.

318.

319.

320.

321.

State v. Rippo, Eighth Judicial

District Court, Clark County,
Nevada, Case No. 106784,
Defendant’'s Motion to Strike
Aggravating Circumstances
Numbered 1 and 2 and for
Specificity as to Aggravating
Circumstance Number 4, filed
August 20, 1993

State v. Rippo, Eighth Judicial

District Court, Clark County,
Nevada, Case No. 106784, State's
Response to Defendant's Motion to
Strike Aggravating Circumstance
Numbered 1 and 2 and for
Specificity as to Aggravating
Circumstance Number 4, filed
February 11, 1994

State v. Rippo, Eighth Judicial

District Court, Clark County,
Nevada, Case No. 106784, Special
Verdict filed March 14, 1996

State v. Rippo, Eighth Judicial

District Court, Clark County,
Nevada, Case No. 106784, Special
Verdict filed March 14, 1996

Social History

Parental Agreement, Case No.
23042, Juvenile Division, Clark
County, Nevada, dated April 29,
1981

Mark D. Cunningham, Ph.D., and
Thomas J. Reidy, Ph.D., Integrating
Base Rate Data in Violence Risk
Assessments at Capital Sentencing,
16 Behavioral Sciences and the Law
71, 88-89 (1998}

Letter from Michael Rippo to Steve
Wolfson dated April 17, 1996

Report of Jonathan Mack, Ph.D.

JA08406-JA08413

JAQ8414-TAQ8417

JAO8418-JAOQ8419

JA08420-TA08421

JA08422-JA08496
JAQ8497-8538

JAO8539

JA08540-JA08564

JAO8565

JAO08566-JAO08596
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36

36

36

36

36

36

36

322. Trial Exhibit: Photograph of Michael
Rippo

323. State v. Rippo, Eighth Judicial
District Court, Clark County,
Nevada, Case No. 106784,
Application and Order for Fee in
Excess of Statutory Amount for
Investigator, filed December 3, 1996

324, Wiretap Transcript, Tommy Simms
[sic], dated June 8, 1992

325. State v. Rippo, Eighth Judicial
District Court, Clark County,
Nevada, Case Nos. 57388, 57399,
Reporter’s Transcript of Proceedings

-- Continued Initial Arraignment,
heard March 25, 1982

326. State v. Rippo, Eighth Judicial
District Court, Clark County,
Nevada, Case Nos. 57388, 57399,
Reporter's Transcript of Further
Proceedings and/or Continued Initial
Arraignment heard March 30, 1982

327. State v. Rippo, Eighth Judicial
District Court, Clark County,
Nevada, Case No. C106784,
Instructions to the Jury, filed March
14, 1996

328. Declaration of Elisabeth B. Stanton,
dated January 15, 2008

JAO8597

JAO8598-JA08605

JTA0Q8606-TA08609

JAOQ8610-TAO8619

JA08620-JAO08626

JAO08627-JAQ8652

JAO8653-JA08664

48

Reply to Opposition to Motion to Dismiss

06/09/08

JA11564-JA11574

48

Reply to Opposition to Motion for Leave to
Conduct Discovery

09/16/08

JA11575-JA11585

Reporter’s Transcript of Arraignment

07/06/92

JA00242-TA00245

Reporter’s Transcript of Arraignment

07/20/92

JA00246-TA00251

36

Reporter’s Transcript of Defendant’s
Motion for Appointment of Counsel

02/11/08

JAO8665-JAO8668

Reporter’s Transcript of Defendant’s
Motion to Continue Trial Proceedings;
Defendant’s Motion to Disqualify District

02/14/94

JA00378-JAQ0399
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Attorney’s Office

19 Reporter's Transcript of Evidentiary 09/10/04 | JA04347-JA04408
Hearing

48 Reporter’s Transcript of Hearing 09/22/08 | JA11586-JA11602

2 Reporter’s Transcript of Hearing in re 09/20/93 | JA00316-JA00319
Attorney General’s Motion to Quash and for
Protective Order

2 Reporter’s Transcript of Hearing in re 09/10/93 | JA00304-JA00315
Motion to Continue Jury Trial

3 Reporter’s Transcript of Motions Hearing 03/09/94 | JAD0565-JA00569

18 Reporter’s Transcript of Preliminary [sic] 11/27/02 | JA04202-JA04204
Hearing

19 Reporter’s Transcript of Proceedings before | 08/20/04 | JA04321-JA04346
the Honorable Donald M. Mosely

17 Reporter's Transcript of Proceedings: 05/02/02 | JA04048-JA04051
Argument and Decision

1 Reporter’s Transcript of Proceedings: 06/04/92 | JA00001-JA00234
Grand Jury

3 Reporter’s Transcript of Proceedings: Jury 01/30/96 | JA00634-JA00641
Trial, Vol. 1; 10:00 a.m.

3 Reporter’s Transcript of Proceedings: Jury 01/30/96 | JA00642-JA0O0725

4 Trial, Vol. II; 1:30 p.m. JAOQ0726

4 Reporter’s Transcript of Proceedings: Jury 01/30/96 | JA00727-JA0O0795
Trial, Vol. III; 3:30 p.m.

4 Reporter’s Transcript of Proceedings: Jury 01/31/96 | JA00796-JA00888
Trial, 11:15 AM

4 Reporter’s Transcript of Proceedings: Jury 01/31/96 | JAO0889-JA00975

5 Trial, 2:30 PM JA00976-JA01025

5 Reporter’s Transcript of Proceedings: Jury 02/01/96 | JA01026-JA01219
Trial, Vol. I; 10:20 a.m.

5 Reporter’s Transcript of Proceedings: Jury 02/02/96 | JA01220-JA01401
Trial, Vol. VI; 10:20 a.m.

5B Reporter’s Transcript of Proceedings: Jury 02/05/96 | JA01401-001 to
Trial, Vol. 1, 1:30 p.m. JAQ1401-179

5 Reporter’s Transcript of Proceedings: Jury 02/02/96 | JA01402-JA01469

6 Trial, Vol. II; 2:30 p.m. JAQ1470-JA01506
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7 Reporter's Transcript of Proceedings: Jury 02/06/96 | JAO1507-JA01688
Trial, 10:15 AM

8 Reporter's Transcript of Proceedings: Jury 02/06/96 | JAO1689-JAQ1766
Trial, 2:30 PM

8 Reporter's Transcript of Proceedings: Jury 02/07/96 | JA01767 JAO1872
Trial, 1:45 PM

8 Reporter's Transcript of Proceedings: Jury 02/08/96 | JAO1887-JA01938

9 Trial, 10:15 AM JA01939-TA02054

9 Reporter's Transcript of Proceedings: Jury 02/26/96 | JA02055-JA02188

10 Trial, 10:45 AM JA02189-TJA02232

10 Reporter's Transcript of Proceedings: Jury 02/27/96 | JA02233-JA02404
Trial, 11:00AM

11 Reporter's Transcript of Proceedings: Jury 02/28/96 | JA02405-JA02602
Trial, Vol. 1, 10:30 a.m.

12 Reporter's Transcript of Proceedings: Jury 02/29/96 | JA02630-JA02879

13 Trial, Vol. T, 10:35 a.m. JA02880-JAQ2885

13 Reporter's Transcript of Proceedings: Jury 03/01/96 | JA02886-JA03064
Trial 9:00 AM

13 Reporter's Transcript of Proceedings: Jury 03/04/96 | JA03065-JA03120
Trial Vol. I, 10:30 a.m.

14 Reporter's Transcript of Proceedings: Jury 03/05/96 | JAO3121-JA03357
Trial, 11:00 a.m.

16 Reporter's Transcript of Proceedings: Jury 03/13/96 | JA03594-JA03808
Trial Vol. 1
11:30 a.m.

17 Reporter’s Transcript of Proceedings: Jury 03/14/96 | JA03841-JA04001
Trial, 9:30 AM

3 Reporter’s Transcript of Proceedings: 03/18/94 | JAOO575-JA00582
Motions Hearing

3 Reporter's Transcript of Proceedings: 04/14/94 | JA0O0591-JA00618
Motions Hearing

15 Reporter's Transcript of Proceedings: 03/12/96 | JA03413-JA03593
Penalty Phase
10:00 a.m.

2 Reporter's Transcript of Proceedings Re: 03/07/94 | JA00403-485

3 Defendant’'s Motion to Disqualify District JA00486-564

Attorney's Office
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Vol.

Title

Date

Page

Reporter’s Transcript of Proceedings re:
Oral Request of District Attorney

01/31/94

JA00322-JA00333

Reporter's Transcript of Proceedings:
Ruling on Defense Motion

03/11/94

JA00570-JAQ0574

17

Reporter's Transcript of Proceedings:
Sentencing

05/17/96

JA04014-JA04036

15

Reporter’s Transcript of Proceedings:
Verdict

03/06/96

JA03403-JA03411

Response to Defendant’s Motion for
Discovery of Institutional Records and Files
Necessary to His Defense

02/07/94

JAO00351-JAQOQ357

36
37

State’s Motion to Dismiss and Response to
Defendant’s Petition for Writ of Habeas
Corpus (Post-Conviction)

04/23/08

TAQ8673-TAOQ8746
JAO8747-JAQ8757

State’s Motion to Expedite Trial Date or in
the Alternative Transfer Case to Another
Department

02/16/93

JA00268-JA00273

State’s Opposition to Defendant’s Motion
for Discovery and State’s Motion for
Reciprocal Discovery

10/27/92

JA00260-JA00263

State’s Opposition to Defendant’s Motion to
Exclude Autopsy and Crime Scene
Photographs

02/07/94

JA00346-TA00350

18

State's Opposition to Defendant's
Supplemental Points and Authorities in
Support of Petition for Writ of Habeas
Corpus (Post-Conviction)

10/14/02

JA04154-JA04201

State's Response to Defendant's Motion to
Strike Aggravating Circumstance
Numbered 1 and 2 and for Specificity as to
Aggravating Circumstance Number 4

02/14/94

JA00367-TAQ0370

18

State's Response to Defendant's
Supplemental Petition for Writ of Habeas
Corpus (Post-Conviction)

04/06/04

JA04259-JA04315

State’s Response to Motion to Disqualify
the District Attorney’s Office and State’s
Motion to Quash Subpoenas

02/14/94

TAQ0358-TA00366

18

Supplemental Brief in Support of
Defendant's Petition for Writ of Habeas
Corpus (Post-Conviction)

02/10/04

JA04206-JA04256
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Vol. Title Date Page

17 Supplemental Points and Authorities in 08/08/02 | JA04052-JA04090

18 Support of Petition for Writ of Habeas JA04091-JA04153
Corpus (Post-Conviction)

15 Verdicts 03/06/96 | JA03399-JA03402

16 Verdicts and Special Verdict 03/14/96 | JA03835-JA03840
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1 || assistance of counsel, and there is a reasonable probability of a more favorable outcome if counsel

had raised the issue.

2
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CLAI NTEE

Mz, Rippo’s death sentence is invalid under the state and state and federal constitutional
guarantees of due process, equal protection, a reliable sentence, and the effective assistance of
counsel due to the use of a penalty phase jury instruction which required jury unanimity to prevent
a finding that Mr. Rippo was eligible for the death penaity, which deprived Mr. Rippo of a
constitutionally protected liberty interest in state law and a relizble sentencing determination. 1.3,
Const, Amends. V, VI, VI, XIV.

SUPPORTING FACTS
1. At the penalty phase of Mr. Rippo’s trial, the jury was given the following jury instruction
regarding the weighing of aggravating and mitigating circumstances:

A mitigating circumstance itseif need not be agreed to unanimously; that is, any juror

can find a mitigating circumstance without the agreement of any other jurors. The

entire jury must agree unanimously, however, as to whether the aggravating

circumstances outweigh the mitigating circumstances or whether the mitigating

circumstances outweigh the aggravating circumstances.

Ex. 327. See Rippo v. State, 123 Nev. _, 146 P.3d 279, 285 (2006) (penaity phase instruction
“included an incorrect implication regarding the consideration of mitigating circumstances™).

2. The penalty phase jury ins&actioxz given in Mr. Rippo’s trial incorrectly informed the jury
that they had to be unanimous to prevent a finding that the aggravating circumstances outweighed
the mitigation. A rational jury would have understood the following penalty phase instruction to
require not only that aggravation must outweigh mitigation, but also that the jury had to be
unanimous that mitigation outweighs aggravation. The instruction therefore prevented each
individual juror from giving effect to the mitigation evidence in the process of weighing it against

the aggravating circumstances.

3. M. Rippo further alleges that the prejudice from the invalid penalty phase instruction was

24 |§ exacerbated by the anti-sympathy instruction that was given to the jury. On direct appeal, the

25
26
27
28

Nevada Supreme Court expressly rejected Mr. Rippo’s challenge to the anti-sympathy instruction

“because the district court instructed the jury to consider mitigating factors in deciding the
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appropriate penalty.” Rippo v, State, 113 Nev. 1239, 1262, 946 P.2d 1017, 1032 (1997). However,
on appeal from the denial of post-conviction relief, the Nevada Supreme Court acknowledged that
the mitigation instruction given in Mir. Rippo’s case “included an incorrect implication regarding the
consideration of mitigating circumstances”, Rippo v. State, 123 Nev. __, 146 P.3d 279, 285 (2006),
which undermined its conclusion of direct appeal that the anti-sympathy instruction was harmless
beyond a reasonable doubt. However, the Nevada Supreme Court unreasonably failed to consider
the cumulative impact of the two instructions. Mr. Rippo alleges that, in combination, the invalid
penalty phase instruction on mitigating circumstances and the anti-sympathy instructior would have
been interpreted by the jury as precluding the consideration of constitutionally relevant mitigation
evidence in (1) finding mitigating circumstances, and in (2} weighing the mitigation against the
aggravating circumstances. Mr. Rippo further alleges that the anti-sympathy instruction itself
constituted a violation of federal constitutional rights.

4. The penalty phase jury instractions given to the jury in Mr. Rippo’s case violated Mr. Rippo’s
constitutional rights, and the error was not harmless. The jury instruction violated the Eighth
Amendment and federal due process and equal protection principles because it “would lead a
reasonable juror to conclude that the only way to get a life verdict is if the jury unanimously finds
that the aggravating circumstances do not outweigh the mitigating circumstances ., ..” Davis v

Mitchell, 314 F.3d 682, 689 (6th Cir. 2003). The jury instniction also deprived Mr. Rippo of a

constitutionally protected liberty interest in the application of state law which permits an individual

20 " juror to find that the aggravating circumstances do not outweigh the mitigating circumstances, even

in the complete absence of mitigation. Finally, the invalid instruction prevented the Nevada
Supreme Court from concluding that the three invalid aggravating circumstances found by the jury
were in fact harmless beyond a reasonable doubt. Therefore, the use of the improper jury instruction
renders Mr. Rippo’s death senience invalid. |

5. Mr. Rippo alleges that trial and direct appeal counsel were ineffective for failing to raise this

issue. Mr. Rippo fusther alleges that there is a reasonable probability of a more favorable result at

138

JAO04573



[

P ST~ B - . SR R SR V. B L

| T N S S T T O T
SR v R v S - B I« SR Y L T ™

22

trial and on direct appeal if counsel had raised this issue.
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Mr. Rippo’s conviction and death sentence are invalid under federal and state guarantees of
due process of law, trial before an impartial jury, areliable sentence, and the prohibition against cruei
and unusual punishments due to the introduction of gruesome photographs into evidence deprived
him of his right te a fair trial. U.S. Const. Amends, V, VI, VUi, & XIV.

POR FACT
1. M. Rippo alleges that the admission of horrifying photographs of the bodies of Denise Lizzi

and Lauri Jacobsen preveated Mr. Rippo from receiving a fair trial. The cumulative effect of these |

photographs was a jury that convicted Mr. Rippo of first degree murder based on its inflamed
passions. Thus, the trial court’s admission of these photos was contrary to, and involved an
unreasonable application of, clearly established Federal law.

2. Mr. Rippo alleges that during trial, a series of gruesome photographs were admitted into trial,
These photographs included a close-up photograph of Ms. Lizzi after police found her body. See
(State’s Trial Exhibit 31: Lizzi Photo). The photograph showed Ms. Lizzi’s face with eyes half-
open. [d, Her tongue prevented her mouth from closing and her skin showed signs of
decomposition. [d. Another set of photographs showed Ms. Jacobsen after police found her body.
See (State’s exhibits 533 and 54: Jacobsen Photos). The photos showed Ms. Jacobsen’s naked bust.
Id. Her eyes were closed and her nose, chin, cheeks, and left ear showed signs of decompasition.
Id. Black marks indicated signs of skin slippage which covered her face, neck, and shoulders. Id.
Ms. Jacobsen's bite was irregular due to the state of decomposition. Id. Similarly, other photos were
admitted showing the bodies of Ms. Lizzi and Ms. facobsen in decaying or decomposed states. Mr.
Rippo further alleges that the cumulative admission of all the photographs viclated Mr. Rippo’s
constitutional rights.

3 Mr. Rippo alleges the admission of gruesome photographs unduly prejudiced him because
these photographs were not necessary to the State’s case, and these photographs improperly incited

the jury’s visceral desire to convict and sentence to death Mr. Rippo based on the exient 1o which
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the victims® bodies had decomposed. Mr. Rippo aileges that the photographs were cumulative of

other photographs that were less gruesome. Thus, because admitting these photographs incited in
the jury reflexive feelings of retribution and vengeance based on the irrelevant issue of the bodies’
decomposition, Mr. Rippo was unduly prejudiced by these photographs.

4. Mr. Rippo alleges that the trial court’s error in admitting the photographs was not harmless
beyond a reasonable doubt. In the alternative, the admission of the photographs had a substantial
and injurious effect on the guilt and penalty phase verdicts.

5. Mr. Rippo alleges that trial counsel were ineffective to the extent that they failed to raise this
issue. Mz, Rippo alleges that direct appeal counsel was ineffective for failing to raise this issue on
direct appeal. Mr. Rippo alleges that there is a reasonable probability of a more favorable outcome

if trial and direct appeal counsel had raised this issue.
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AIM TE

Mr. Rippo’s conviction and death sentence are invalid under the federal constitutional
guarantees of due process, equal protection, trial before an impartial jury and a reliable sentence
because the reasonable doubt instruction given during both the trial and sentencing phase improperly
minimized the State’s burden of proof. U.S. Const. Amends. V, VI, VHI & X1V; Nev. Const. Ast.
I, Secs. 3, b, and &; Art. IV, Sec. 21.

R ACTS
1. During the trial and sentencing phases of Mr. Rippo’s trial, the state trial court provided the
following instruction to the jury on the concept of reasonable doubt:

A reasonable doubt is one based on reason. It is not a mere possible doubt, but is

such a doubt as would govern or control a person in the more weighty affairs of life.

If the minds of the jurors, after the entire comparison and consideration of all the

evidence, are in such condition that they can say they feel an abiding conviction of

the truth of the charge, there is not a reasonable doubt. Doubt to be reasonable must
be actual, not mere possibility or speculation.

l Ex. 219 at 30,

2. This instruction inflates the constitutional standard of doubt necessary for acquittal, and
giving this instruction created areasonable likelihood that the jury would convict and sentence based

on a lesser standard of proof than the counstitution requires.

J 3. The principal defect of the instruction is the second sentence: reasonable doubt “is not mere

possible doubt, but is such a doubt as would govern or control a person in the more weighty affairs
of life.” This language is an appropriate characterization of the degree of certainty required to find
proof beyond a reasonable doubt, rather than the standard of reasonable doubt itself. This language
18 also an historical asnomaly; as far as can be discerned, no other state currently uses this language
in its reasonable doubt instruction, and the few states that previously used it have since disapproved
it.

4, The final sentence of the instruction is also constitutionally infirm. That sentence states
“{d]oubt to be reasonable must be actual, not mere possibility or speculation.” This language is

functionally identical to language condemned by the United States Supreme Court and, when read
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in combination with the “govern or control” language, creates a reasonable likelihood that the jury

would convict and sentence based on a lesser standard of proof than the constitution requires.

3. The characterization of the proof standard as an “abiding conviction of the truth of the
charge” does not cure the defects of the inaccurate statements of the reasonable doubt standard. That
term is not linked to any language suggesting a proper definition of the proof standard, and the
immediately preceding reference to the unconstitutional “govern or control” standard in fact links
the “abiding conviction” language to a standard of proof that is impermissibly low. In short, the
instruction does nothing to dispel the false notion that the jurors could have an “abiding conviction™
as to guilt if the reasonable doubts they harbored were not sufficient to “govern or control” their
actions.

6. The reasonable doubt instruction permitted the jury to convict and sentence Mr. Rippo based
on a lesser quantum of evidence than the constitution requires. This structural error is per se
prejudicial, and no showing of specific prejudice is required.

7. Mr. Rippo alleges that trial counsel were ineffective to the extent that they failed to raise this
issue. Mr. Rippo alleges that direct appeal counsel was ineffective for failing to raise this issue on
direct appeal. Mr. Rippo alleges that there is a reasonable probébili{y of a more favorable outcome

if trial and direct appeal counsel had raised this issue.
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CLAIM TWENTY

Mr. Rippo’s conviction and death sentence are invalid under state and federal guarantees of

3 || due process of law, a reliable sentence, and the prohibition against cruel and unusual punishments

4 || because the state court’s lack of corrective process combined with post-conviction counsel’s

$ || ineffectiveness deprived Mr. Rippo of a full and fair opportunity to litigate his post-conviction

6 | claims and thus failed to protect his rights under state and federal law. U.S. Const. Amends. VIIl,

7

8
9
10
11
12
i3
14
15 I‘
16
17
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o
20
21
22
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XIv.
RT T
A Mr. Rippo was Deprived of a Fair Opportunity to Litigate His Post-Conviction
Claims Because the Habeas Judge’s Substitution of Counsel Immediately Before
Mr, Rippo’s Evidentiary Hearing Left Post-Conviction Counsel Unprepared to
Present the Merits of of Mr. Rippo’s Claims
1. Mr. Rippo alleges that the habeas judge’s substitution of attorney Christopher Oram for
David Schieck immediately before the post-conviction hearing deprived Mr. Rippo of a fair

opportunity to litigate his post-conviction claims. As a result of the court’s substinution, Mr. Oram
was unprepared and unable to fairly raise and prove Mr. Rippe’s claims.

a, Due to the court’s substitution, Mr. Oram was insufficiently informed of the factual
and legal record underlying Mr. Rippo’s substantive claims. Mr. Rippo alleges on information and
belief that Mr. Oram never ordered or reviewed the trial record before he filed a supplemental
petition which omitted several claims previously raised by Mr. Schieck. First, Mr. Oram was unable
1o adequately contest the involvement of district attorneys Mr. Lukens and Ms. Lowrey in Mr.
Rippo’s case. Mr. Oram failed to conduct an investigation sufficiently independent of the trial court
proceedings and based his arguiments on prior counsel’s files. RT 08/20/04 at 66. Mz, Oram also
failed to look at Mr. Lukens’ testimony prior to the post-conviction hearing. Id. Second, Mr. Oram
was unprepared to prove the extent to which the State met with informant David Levine. Id. at 74.
Finally, due to his unpreparedness, Mr. Oram was unable to inform the court of specific experts on

jailhouse informants. Id. at 94-95. Rather, Mr. Oram informed the court about these experts in a
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1 || general manner, an argument which the habeas judge summarily dismissed. Id. at 95.

2 b. The court’s substitution also left Mr. Oram unprepared to challenge the habeas
3 || judge's post-conviction procedure. Mr. Oram was unprepared to challenge the court’s inquisitorial
4§ procedures. Mr. Rippo bereby incorporates the allegations in Section (D), infra. Additionally, Mr,
5 §f Oram was also unprepared to challenge the joint testimony of Messrs. Dunleavy and Wolfson. Mr.
6 |i Rippo hereby incorporates the allegations in Section (C), infra. Moreover, Mr. Oram was
7 || unprepared to draft & sufficiently thorough statements of facts and law for the court to adopt. Mr.
8 || Rippo hereby incorporates the allegations in Section (E), infra. Finally, the court’s immediate
9 || substitution left Mr. Oram unprepared to challenge the undue expedition of post-conviction

10 || proceedings. Mr. Rippo hereby incorporates the allegations in Section {F), infra.

11
B. Mr. Rippo Was Deprived of a Fair Qpportunity to Litigate His Post-Conviction
12 Claims Because the Habeas Judge’s Failure 1o Tell Mr. Rippo of the Effect of
Post-Conviction Counsel’s Substitution Left Mr. Rippo Unable to Tell Counsel
13 About the Merits of His Claims
14§ 1. Mr. Rippo alleges that he was denied a fair opportunity to litigate his post-conviction claims
15 due to the court’s failure to inforrn him that Mr. Oram would solely represent him. Mr. Rippo was

16 || not told prior to his post-conviction evidentiary hearing that Mr. Oram would solely represent him.
17 || Ex. 217. Rather, Mr. Rippo consented to Mr. Orarn representing him with the understanding that
138 )| Mr. Oram would be assisted by Mr. Schieck, an attorney who worked on Mr. Rippo's case for over
19 § eight vears. Id.

209 2. Mr. Schieck’s absence left Mr. Oram unable to orally argue the details of issues that were
21 || submitted in Mr. Rippo’s written briefs, 1d, Due to the court’s failure to tell Mr. Rippo that Mr.
22 || Oram would solely represent him in post-conviction proceedings, Mr. Rippo was unable to
23 || effectively argue the issues related to trial counsel’s ineffectiveness. Id.

240
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C. M, Rippo Was Deprived of a Fair Opportunity to Present Post-Conviction
Evidence Because the Habeas Judge’s Failure to Sequester Witnesses Wolfson
and Dunleavy Dg})rived Mr. Rippo of the Chance to Adequately Elicit Wolfson
and Dunleavy’s Testimony

I 1. Mr. Rippo alleges that the court’s requirement that Wolfson and Dunleavy be jointly

examined deprived Mr. Rippo of a fair opportunity to present post-conviction evidence. During Mr.

Rippo’s post-conviction evidentiary hearing, the habeas judge required Mr. Rippo to jointly examine
| trial counsel Wolfson and Dunleavy. RT 08/24/04 at 2-3. The court reasoned that sequestering
| Wolfson and Dunleavy would “expedite matters™ and refresh each witness’ recollection. Id.

2. Mr. Rippo alleges that the court’s requirement that Wolfson and Dunleavy be jointly

examined resulted in false, misleading, and collusive testimony. These inaccuracies are apparent

| from the following facts.

a. Wolfson and Dunleavy agreed that they effectively represented Mr. Rippo even

| though they failed to request a continuance to evaluate new evidence in a complex, capital case. 1d.
| at 13 They agreed that nineteen days sufficed to investigate new witnesses and examine the new
| evidence that prosecutors Messrs. Harmon and Seaton presented when prosecutors M. Lukens and

| Ms. Lowrey were disqualified from the case. Id. M. Rippo alleges that were Messrs. Wolfson and

request for a continuance was proper.

b. Jointly examining Wolfson and Dunleavy alse allowed them to agree about several
courses of action they defended as trial strategy. Mr. Rippo alleges that the joint examination
completely deprived Mr. Rippo of the opportunity to chalienge numerous acts and omissions by trial
counsel as ineffective.

i Wolfson and Dunleavy agreed that they strategically chose not to investigate
Thomas Sims, a witness in the grand jury proceedings who may have presented exculpatory or
impeachment evidence. Id. at 14. While Wolfson could not recall the reasons they chose not to

speak with Mr. Sims, Dunleavy stated that he had his investigator Ralph {Dyment] contact Mr. Sims.
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Id, at 15-16.

i. Woifson and Dunleavy presenied inconsistent accounts of whether they
strategically failed to request a jury instruction charging the jury to not make up its mind until all
evidence was before them. Id. at 21, On the one hand, Wolfson stated that he did not request such
an instruction. Id. On the other hand, Dunleavy stated he did not remember whether such an
instruction was not requested. Id.

iii.  Wolfson and Dunleavy agreed that it was strategically futile to contact a list
of witnesses that Mr. Rippo provided them. Id. at 30-31, 34-35. The two noted that time limitations
rendered it strategically impossible to contact every witness that Mr. Rippo identified. 1d. at 34-35.
The two also argued that they feared unearthing inculﬁatory evidence from the witnesses provided.
1d. The two thus defended failing to investigate these witnesses as trial strategy. Id.

iv. Wolfson and Dunleavy agreed that they strategicaily chose not to elicit the
testimony of Debbie Carigiannes. Id. at 40-41. While Wolfson stated that he chose not to offer Ms.
Carigiannes’s testimony because it would open the door to Mr. Rippo’s character, Dunleavy
remarked that Ms. Carigiannes was heavily involved in drug culture and would be “eat[en] for
lunch” by the state. Id. Thus, Wolfson’s “small memory” of Ms. Carigiannes being a character
witness was contrasted with Dunleavy’s assertion that “there was no validity in eliciting her
testimony.” Compare id. at 40 to id. at 41.

v, Wolfson and Dunleavy represented that they strategically chose to not object
to Mr. Sims’ testimony about Mr. Rippo’s alleged statement about being “cured” once he killed the
victims. Id, at 50-51. Wolfson stated that it was his trial strategy to not object to Mr, Sims’
statement because he did not want 1o draw additional attention to the statement. Id, at 50. Dunleavy
agreed (o this rationale despite the low probability that this was trial counsel’s actual rationale in not
objecting. Id. at 51. Thus, the two jointly agreed on Wolfson’s unconventional rationale for not
objecting to Mr. Sims’ statement. Id.

vi.  Dunleavy stated that he remembered cross-examining all of the State’s
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witnesses. Id, at 76, He did not elaborate what steps he took to prepare for cross-examination other

than “prepping” the witnesses. Id, Wolfson did not respond to the issue. Id. Because Mr. Rippo
had no opportunity to ask the same question from Wolfson and evaluate whether his response
differed from Dunleavy’s, Mr. Rippo had no chance 1o challenge Dunleavy’s assertion that his cross
examination of the State’s witnesses was performed effectively.

vii.  Dunleavy and Wolfson agreed that it was their trial strategy to not request use
of a jury verdict form allowing the jury to check off mitigating circumstances. Il at 81-84.

Dunleavy characterized the failure to request such a form as “absolutely trial strategy.” Id. at 81.

In support, Dunleavy cited the need to have the jury consider mitigating factors other than those

expressly stated on the form. [d. at 82. Wolfson was less certain about the rationale for not

requesting such a form, noting that he could not cite the specific reason for his omission without
reexamining the trial transcripts. Id. at 84. Because Wolfson's testimony was not taken apart from
Dunleavy’s, Mr. Rippo was deprived of the opportunity to prove that no trial strategy supported trial
K counsel’s failure to request a form in which mitigating circumstances were expressly stated.

C. Finally, Dunieavy and Wolfson agreed that they were effective in failing to call

experts who would testify to the inaccuracy of jailhouse informants. Id. at 94. Dunleavy stated that
he knew of no experts that would have testified that jailhouse informants are inherently unreliable.
Id. Waolfson did not comment on the matter. Id, Mr. Rippo alleges that had Wolfson and Dunleavy
testified separately, Mr. Rippo would have been given a fair opportunity to show that experts
regarding jailhouse informants exist and would have been considered by reasonably effective counsel
under the circumstances.
F D. Mr. Rippe Was Deprived of a Fair Opportunity to Present Post-Convietion
Evidence Because the Habeas Judge’s Intervention Imto Post-Conviction
Proceedings Denied Mr. Rippo the Opportunity to Collaterally Contest His

Conviction

| 1. Mr. Rippo alleges that the habeas judge’s lengthy questions to post-conviction counsel and

rambling tirades about the court’s views of the evidence and Mr. Rippo’s claims denied Mr. Rippo
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the opportunity to present post-conviction claims. Judicial intervention into Mr. Rippo’s post-
conviction proceedings did not allow Mr. Rippo to collaterally attack his conmviction as it
demonstrated judicial bias, partiality, and advocacy against Mr, Rippo’s post-conviction claims.
2. An atmosphere of bias and hostility toward Mr. Rippo’s claims is apparent from the court’s
extensive questioning about the following legal and factual issnes.

a. Bias and partiality are evident from the court’s questions to Mr. Oram abont irial
counsels’ ineffectiveness in failing to request a continuance extending the sixty days initially
scheduled for trial. Rather than allowing Mr. Oram to present his position by directly eliciting
Wolfson and Dunleavy’s testimony, the court asked lengthy questions, involving several hypothetical
situations neither party was confronted with. See RT 08/24/04 at 5-8. The court advocated that
defense counsel would not know that there would be “smitches,” and characterized Mr. Oram’s
position as requiring that trial counsel be “clairvoyant.” Id. at 8-9; see also TT 09/10/04 at 10. Due
to the court’s lengthy, rambling, and often hypothetical questions, Mr. Oram was precluded from
effectively eliciting the testimony of either Mr. Wolfson or Mr. Dunleavy to show that a continuance
should have been obtained.

b. Bias and partiality are also evident from the habeas judge’s questions to Mr. Oram
about prejudice resulting from trial counsels’ failure to obtain a continuance beyond the sixty day
period set for trial. The court stated that the Nevada Supreme Court opposed a finding of prejudice
and argued that failing to request a continuance would not warrant a reversal. RT 08/24/04 at 9-11.
The court’s advocacy against Mr. Rippo’s position on the issue of prejudice compromised the court’s
impartiality on that matter.

c. Bias and partiality are evident from the court’s treatment of trial counsels’ failure to
investigate 130 of the State’s witnesses. After Mr. Dunleavy’s statement that trial counsel could not
have investigated those witnesses, the court asked Mr. Oram if he could truly fault trial counsel for
their failure. Id. at 15. When Messrs. Dunleavy and Wolfson testified that the trial timeline and the

volume of material made it impossible to fully investigate Mr. Rippo’s case, the court
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mischaracterized Mr. Rippo’s position by asking whether Mr. Oram was alleging “the prosecutors

were ineffective.” Id. at 18, The court also asserted that no prejudice ensued from trial counsel’s
failure to investigate these witnesses, claiming that the investigation would have yielded negative
results if the witnesses produced incriminating evidence. Id. at 19. Thus, the court abandoned its
impartial role in evaluating whether trial counsel was ineffective in failing to investigate the State’s
witnesses.

d. Bias and partiality are apparent from the habeas judge's holding that trial counsel
were not ineffective in failing to interview witness Thomas Sims. The court conflated the issue of
whether Mr. Sims should have been interviewed with physical evidence relevant to Diana Hunt's
credibility. Compare id. at 22-23 with id. at 24. As a result of the court’s mistake, Mr. Rippo was
unable to present his posiﬁon on whether trial counsels’ failure to interview Mr. Sims rendered them
ineffective.

€. Bias and partiality are apparent from the habeas judge’s interrogating Wolfson and
Dunleavy about the adequacy of their pretrial investigation. By directly asking trial counsel the
question of the extent of the pretrial investigation, the court did not allow post-conviction counsel
1o elicit their individual testitnony on the matter, Id. at 25.

f. Bias and partiality are evident from the habeas judge’s argument that it would not
have mattered had trial counsel obtained records for jailhouse informants prior to trial. Id. at 27-28.
The court’s assertion undercut post-conviction counsel’s opportunity to demonstrate that trial
counsel failed to gather exculpatory and impeachment evidence that Mr. Rippo could have used at
trial.

g The habeas judge was biased and partial in finding that trial counsel was not
ineffective in failing to elicit the testimony of Mark Carigiannes, a jaithouse informant who would
have testified that Mr. Rippo did not make statements another informant, David Levine, alleged he
did. Id, at 31. The court argued that there is no way that “anyone [could] testify as to what the

Defendant said or didn’t say 24 hours a day.” Id. at 32; see also id. at 35-36. The court actively
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argued that Mr. Rippo was “irying to prove a negative,” and implied that Mr. Rippo’s arguments

lacked merit prior to their submission. Id, at 36. Furthermore, the court argued that was is likely that
M. Carigiannes’ testimony lacked credibility because he was speaking to an investigator. Id. at 33-
39. By arguing that post-conviction counsel’s argument was “tenous” prior to submission, the court
placed post-conviction counsel in a position of having to rebut the court’s pre-formed position on
the propriety of interviewing Mr. Carigiannes. Id, at 39,

i Bias and partiality are apparent from the habeas judge’s leading Dunleavy’s testimony
about Carol Campanelli, a witness who heard Ms. Diane Hunt say she wished to kill the victims.
See id. at 41. After declaratively stating that Mr. Dunleavy did not remember the contents of Ms.
Campanelli's testimony, the court asked Mr. Dunleavy whether he remembered the contents of the
statement. Id. at 42. As expected, Mr. Dunleavy agreed with the court that he did not recollect the
statement’s contents. By leading Mr, Dunleavy’s testimony about the fact that he did not remember
the contents of Ms. Campanelli’s testimony, the court affirmatively advocated against Mr. Rippo’s
position.

J- The habeas judge was biased and partial in rejecting the claim that trial counsel
should have objected to the admission of a Mr. Rippo’s prison photo. The court reasoned that
because the photograph was neither unduly gruesome nor an unfair representation of Mr. Rippo, the
photograph was admissible, Id. at 47. The court affirmatively argued that the photograph was
relevant to the case and did not prejudice Mr. Rippo. Id. Because the court affirmatively argoed for
the photograph’s admission, the court abandoned its neutral role.

k. Bias and partiality are evident from the habeas judge’s argument that Mr. Rippo was
not prejudiced when the jury heard his words that he was *“cured” because he did not sexually assault
the victims after their deaths. Jd. at 50. The court argued that the jury couid have interpreted the
statement as Mr. Rippo no longer desiring to to have sex with the victims. Id. The court further
reasoned that this statement would not imply rape to the jury. Id. The court thus affirmatively

argued that the statement was not prejudicial and should have been admitted.
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1. The habeas judge was biased and partial in ruling that trial counsel were not

ineffective for failing to investigate and present evidence that stun guns may leave marks on their
victims. Mr. Rippo argued that such evidence would have been relevant to impeach Ms. Hunt's
testimony. Id. at 56-57. The court affirmatively argued that Mr. Rippo was asking that trial counsel
be “clairvoyant” and have anticipated the State’s arguments to find such evidence relevant. Thus,
the court advocated against Mr. Rippo’s position before it was submitted on the merits.

m. The habeas judge was biased and partial in its treatment of Mr. Rippo’s ¢laim that
trial counsel was ineffective in cross-examining Mr. Levine. In rejecting Mr. Rippo’s claim, the
court argued that trial counsel’s cross-examination, which opened the door to inculpatory evidence
of threats on David Levine’s life, did not prejudice Mr. Rippo because this examination bolstered
Mr. Levine’s credibility. Id. at 66. Before Mr. Rippo had the opportunity to present his position, the
court had affirmatively advocated that no prejudice ensued from Mr. Levine’s cross-examination.

I Bias and partiality are apparent from the habeas judge’s reasoning that trial counsel
were not ineffective in faiiing to chéllcuge the testimony of jailhouse informants Donald Hill, Jares
Eisen, and David Levine as police agents. In rejecting Mr. Rippo’s claim, the court re-characterized

a police agent as one who has been “corrupted™ by the State. Id. at 74. The court further reasoned

that even if the informanis here were police agents, their testimony did not present inculpatory

staternents after they were contacted by the police. Id. at 75. The court did not allow post-conviction
counsel to affirmatively address why this jailhouse testimony was the testimony of police agents and
why this testimony was inculpatory. The court was therefore biased and partial in determining the
validity of this testimony.

0. Bias and partiality are evident from the habeas judge’s rejection of Mr, Rippo’s
assertion that the State lacked probable cause to prosecute its case against him, The court reasoned
that there is no need for sufficient evidence to file a complaint if later-gathered evidence suffices to
support the complaint. Id, at 78. The court advocated this position absent input from either the

State’s or Mr. Rippo. Id. Thus, the court was biased in determining whether sufficient evidence
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supported charges against Mr. Rippo.

p. The habeas judge was biased and partial in ruling on Mr. Rippo’s claim of
prosecutorial misconduct under Evans v, State, 117 Nev. 609 (2001). The court argued that trial
counsel could not have anticipated ,S_xgg,g because it was decided five years after Mr. Rippo’s iral.
RT 08/24/04 at 88, 90. The court summarily rejected Mr. Rippo’s position that trial counsel should
have {}bjectéd on the rationale underlying Evans. See id. at 90. The court thus affirmatively
advocated the position that the standard of prosecutorial misconduct in Evans could not have been
anticipated by trial counsel during Mr. Rippo’s trial. Id,

q. Judicial bias and partiality are evident from the habeas judge’s refusal to consider the

authorities supporting Mr. Rippo’s constitutional claims. The court stated that it would not consider

the large volume of authority supporting Mr. Rippo’s position even though the court made no finding

that the authority presented was repetitious or cumulative. See id. at 28-29. By rejecting the legal
i and factual arguments Mr. Rippo had laboriously presented, without any suggestion that the sources
were iﬁacmlratc or burdensome, the court acted in g biased and partial manner.

I. Judicial bias and partiality are apparent from the habeas judge’s misstatement of the
standard for appellate counsel’s ineffectiveness. In evaluating whether appelilate counsel David
Fl Schieck was effective on appeal, the court argued appellate counsel is ineffective only where he
made errors with a foreseeable risk of harm. Id. at 39-40, 41, 42. In so holding, the court advocated
a foreseeability standard that, while perhaps governing legal malpractice, has not been recognized
as the standard {or ineffective assistance of counsel. Thus, in holding that Mr. Rippo’ ineffective
Il assistance of appellate counsel argument “lacked merit,” the court compromised its neutral and
detached role.

3. The habeas judge’s bias and partiality are especially striking when compared to the limited
instances that the court interrupted or interjected into the State’s arguments during the proceedings.
Contrary to the court’s frequent interruption of Mr. Rippo’s arguments, the court rarely interrupted
the State’s during its arguments. See RT 08/24/04 at 39, 46-47, 59-60, 62-63, 73, 87-88, RT
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09/10/04 at 11-18. The court’s infrequent interruptions of the State’s arguments stands in marked
| contrast to the numerous instances the court interrupted post-conviction counsel in his arguments,
This contrast illustrates the judicial bias and partiality underlying Mr. Rippo’s evidentiary hearing.
4. Mr. Rippo alleges that the above instances of judicial interference into state post-conviction
proceedings, taken singly and cumulatively, deprived him of a full and fair opportunity to collaterally
attack his criminal conviction under federal and state law. Thus, the court’s over-reaching into Mr.
Rippa’s post-conviction proceedings denied him the right to fairly litigate his post-conviction claims.
E. The Habeas Judge’s Factual Findings and Legal Conclusions Were Unduly
Influenced by the State and Shounld Therefore be Disregarded for Failuing to
Impose Either an Adequate State Corrective Process or Procedure Sufficient to

Protect Mr. Rippo’s Rights

1. Mr. Rippo alleges that the habeas judge’s findings of fact and conclusions of law were unduly

u influenced by the State’s. The court’s factual findings and legal conclusions were adopted verbatim

from the State’s briefs and motion to dismiss Mr. Rippo’s writ of habeas corpus. Mr. Rippo alicges
on information and belief that the State’s drafted the habeas judges’ findings of fact and conclusions

of law, withont showing them to Mr. Rippo’s counsel before they were filed, and that the habeas

judge filed the order without any changes.

17 “ 2. The State’s dominance of the court’s factual findings and legal conclusions demonsirates that

state post-conviction procedures fail to implement a level of corrective process sufficient 10 meet
constitutional standards. Additionally, this dominance amounts o circumstances ineffective to
J protect Mr. Rippo’s federal and state constitutional and statutory rights. Accordingly, the habeas
judge’s factual findings and legal conclusions must be disregarded.

F, Mr. Rippo Was Deprived of a Fair Opportunity to Litigate His Post-Conviciion

Claims because the Habeas Judge Unduly Forced Expedition of the Post-
Conviction Proceedings

2410 1. Mr. Rippo alleges that the habeas judge unduly expedited the post-conviction proceedings
£ P

and thus deprived him of a fair opportunity to assert and litigate his post-conviction claims

collaterally atiacking his conviction. The court’s undue expedition of Mr. Rippo’s evidentiary
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hearing deprived his of the adversarial safeguards embodied in state post-conviction procedure.

2. The court’s repeated rushing of Mr. Rippo’s post-conviction proceedings is apparent from
the following facts.

a. The court required that trial counsel Wolfson and Dunleavy jointly testify so that
matters were “expedite[d].” TT 08/24/04 at 2-3. Mr. Rippo hereby incorporates by reference ail
allegations in Section (C), supra. As stated above, jointly examining Wolfson and Dunleavy
deprived Mr. Rippo of his right to state corrective process.

b. Toward the end of the first aftemoocn of Mr. Rippo’s evidentiary hearing, the court
did not allow Mr. Rippo to present all of his post-conviction claims. The court stated that
proceedings were to be finished by the day’s end. RT 08/24/04 at 90. The court thus ordered Mr.
Rippo te present his remaining ineffective assistance of counsel claims in a cursory and hasty
manner. Id.

3 Because Mr. Rippo was required to present his ineffective assistance of counsel claims under
expedited circumstances, Mr. Rippo was deprived of a full and fair opportunity to litigate his post-
conviction claims.

G. Mpr. Rippo Was Deprived of Adequate Appellate Review of His Post-Conviction

Claims Because the Appellate Process Was Contaminated by Justice Becker’s
Failare fo Recuse Herself After Receiving an Offer of Employment from the
Clark County District Attorney’s Office
L Mr. Rippo was deprived of an adequate opportunity to have his claims fairly reviewed by the
Nevada Supreme Court because Justice Becker failed to recuse herself from deciding the appeal even
though she had an offer of employment from the Clark County District Attorney’s Office at the time
she decided Mr. Rippo’s appeal.
2. Mr. Rippo appealed the habeas judge’s denial of his state post-conviction petition to the
Nevada Supreme Cowrt. The Nevada Supreme Court denied him relief, with Justices Hardesty,

Parraguirre, Becker, and Douglas concurring at least in part. See Rippo v. State, 122 Nev, _, 146

26 R P.3d 279, 282 (2006).

27
28
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3. Justice Becker had just lost her bid for reelection to the coust while M. Rippo’s case was

pending. Mr. Rippe alleges on information and belief Justice Becker had received an offer of
employment from the Clark County District Attorney’s Office before the decision in Mr. Rippo's
case. Justice Becker faced substantial pressure to rule in favor of the State’s in this case and
participated in deciding Mr. Rippo’s appeal even though her interests actually aligned with the
interests of the Clark County District Attorney, a party to the litigation.

4. Mr. Rippo alleges that Justice Becker’s failure to recuse herself from the case denied him a
fair opportunity to appeal the denial of his post conviction ¢laims. Mr. Rippo was denied relief by
a narrow 4-3 majority of justices. See id. Justice Becker’s decision was therefore necessary to the
court’s denial of relief. A;:cordingiy, but for Justice Becker’s participation in My, Rippo’s case, Mr.
Rippo’s conviction would have been reversed.

H. Prejudice ,

1. The absence of the availability of state corrective processes and the breakdown in the process
in Mr, Rippo’s case dictates that his conviction and death sentence are invalid. In the alternative,

the absence of a state corrective process means that this court cannot defer to the factual findings of

the state courts. Mr. Rippo should therefore be afforded an evidentiary hearing and de novo review |

of all issues contained in his petition.
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CLAIM TWENTY-ONE

Mr. Rippo’s conviction and death sentence are invalid under the federal constitutionai
guarantees of due process, equal protection, the effective assistance of counsel, a fair tribunal, an
impartial jury, and a reliable sentence due to the curnulative errors in the admission of evidence and
instructions, gross misconduct by State officials and witnesses, and the systernatic deprivation of Mr.
Rippo’s right to the effective assistance of counsel. U.S. Const. Amends. V, VI, VIIl & X1V,
SUPPORTING FACTS
1. Each claim specified in this petition requires vacation of Mr. Rippo’s conviction and death
sentence. Mr. Rippo hereby incorporates each and every factual ailegation contained in this petition
as if fully set forth herein.
2. The cumulative effect of errors demonstrated in this petition was to deprive the proceedings
against Mr. Rippo of fundamental fairness and to result in a constitutionally unreliable sentence.
Whether or not any individual error requires vacation of Mr. Rippo’s judgment or sentence, the
totality of these multiple errors and omissions substantially prejudiced Mr. Rippo.
3. The constitutional claims in the instant petition must also be considered cumulatively with
all of the other federal and state constitutional error that the Nevada Supreme Court found on direct
appeal and on appeal from denial of post-conviction relief. On direct appeal, the court held the
following constitutional errors were harmless. The court held that even though prosecutors
improperly shifted the burden of proof in their closing argument by referring to Mr. Rippo’s failure
to call witnesses Michasl Beaudoin and Tom Simms, the error was harmless in light of the
“overwhelming evidence of guilt supporting {Mr. Rippo’s] conviction.” Ripgo v, State, 113 Nev.
1239, 1254 (1997). Similarly, the court held that even though prosecutors improperly referred 10
evidence not presented at trial by alleging in their closing argument that Diane Hunt had marks on
her back where Mr. Rippo used a stun gun on her, the error was harmless in light of the
“overwhelming evidence against {[Mr. Rippo).” Id. at 1255. On appeal from denial of post-
conviction relief, the court held that the error in not applying McConnell retroactively was harmless
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because it found “beyond a reasonable doubt that the jurors would not have found that the mitigating
circumstances did not cutweigh the three valid aggravating circumstances, and, after consideration
of the evidence as a whole, would have retumned a sentence of death.” Rippo v, State, 146 P.3d 279,
284 (Nev. 2006). Taken cumulatively with one another and with the constitutional violations alleged
in the instant petition, these errors prejudiced Mr. Rippo's the guilt and penalty phases of Mr.
Rippo’s trial,

4. The State cannot show beyond a reasonable doubt that the cumulative effect of these

nmumerous constitutional errors was harmless beyond a reasonable doubt.
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CLAIM TWENTY-TWO

Mr. Rippo’s death sentence is invalid under the federal and federal constitutional guarantees
of due process, equal protection, and a reliable sentence because execution by lethal injection
violates the constitutional prohibition against cruel and unusual punishments. U.S. Const. Amends.
VI & XTIV,
SUPPORTING FACTS

1. Nevada law requires that execution be inflicted by an injection of a lethal drug. Nev.
Rev. Stat. § 176.355 (1).
“ 2, The Nevada Department of Corrections did not release a redacted copy of s
“Confidential Execution Manual,” last revised February 2004, until April, 2006. See Ex. 203. The

execution manual specifies that execution by lethal injection will be carried out using five grams of

sodium thiopental, a barbiturate typically used by anesthesiologists to induce temporary anesthesia;
20 milligrams of Pavulon, a paralytic agent; and 160 milliequivalents of potassium chloride, a salt
solution that induces cardiac arrest. Id.; See Ex. 203 at § 10; See also Ex. 206. Sodium Pentothal
is a brand name for the generic drug sodium thiopental. Pavulon is a brand name for the generic drug
pancuronium bromide.

3. Competent physicians cannot administer the lethal injection because the ethical
| standards of the American Medical Association prohibit physicians from participating in an
execution other than to certify that a death has occurred. American Medical Association, House of
“ Delegates, Resolution 5 (1992); American Medical Association, Judicial Counsel, Current Opinion
2.06 (1980), Thus, the lethal injection is not administered by competent medical personnel.

i 4. Competent physicians are precluded from administering the drugs sodiumn thiopental,

pancuronium bromide, and potassium chloride in lethal injection procedures because these
subsiances are not approved by the Food and Drug Administration as a safe and effective means for

administering executions in human beings. For example, sodium thiopental is not approved in any

manner for administration on human beings. Rather, federal law restricts injection of sodium
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thiopental to anesthetic uses on dogs and cats only “by or on the order of a licensed veterinarian.”

See 21 C.FR. Sections 522.2444&(0)0), (3), 21 CF.R. Sections 522.244b{(c)(1), (3). The
Depariment of Corrections” use of these drugs in violation of &e Food and Drug Act allows state
prison officials to made unapproved use of drugs distribuied in interstate commerzce. Competent
medical personnel are thus prevented from participating in lethal injection procedures and ensuring
that Nevada's lethal injection procedures comply with constitutional prohibitions on cruel and
unusual punishments.

5. Lethal injection conducted by untrained personnel using the three drugs specified by
Nevada’s protocol creates an unnecessary risk of undue pain and suffering because Nevada’s
procedures for inducing and maintaining anesthesia fall below the medical standard of care for the
use of anesthesia prior to conducting painful procedures. See Ex. 203 at §i4-15, 18. The
humaneness of execution by lethal injection is dependent upon the proper administration of the

anesthetic agent, sodium thiopental. In the surgical arena, general anesthesia can be administered

| only by physicians trained in anesthesiology or nurses who have complsted the necessary training

to be Certified Registered Nurse Anesthetists (CRNAs). Id. at § 23. Nevada’s execution manual

does not specify what, if any, training in anesthesiology the person(s) administering the lethal

| injection must have, If the untrained executioner fails to successfully deliver a quantity of sodium

thioperntal sufficient to achieve adequate anesthetic depth, the inmate will feel the excruciating pain

; of the subsequent injections of pancuronium bromide and potassium chloride. Id, at§ 17: Leonidas

G. Koniaris et al., Inadequs ecution, The Lancet, Vol. 365,

April 16, 2005, at 1412-14, Sze Ex. 205. According to Dr. Mark Heath, a board-certified

anaesthesiologist who has reviewed WDOC’s redacied Execution Manual,

[ilf an inmate does not receive the Full dose of sodium thiopental because of errors
or problems in administering the drug, the inmate might not be rendered unconscious
and unable to feel pain, or alternatively might, because of the short-acting nature of
sodium thiopental, regain consciousness during the execution.

See Ex. 206. Moreover, according to Dr, Heath,

[i]f sodium thiopental is not properly administered in a dose sufficient to cause the
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loss of consciousness for the duration of the execution procedure, then it is my

oFinian held to a reasonable degree of medical certainty that the use of pancuronium

places the condemned inmate at risk for consciously axpenencm% paralysis,

suffocation and the excruciating pain of the intravenous injection of high dose

potassium chloride.
id.

6. Nevada’s lethal injection procedure is volnersble to many potential errors in
administration that would result in a failure to administer a gnantity of sodium thiopental sufficient
to induce the necessary anesthetic depth. The risk of error is compounded by Nevada’s use of
inadequately trained personnel. Id, at §f 21-22. The potential errors include: ervors in preparing the
sodium thiopental solution (because sodium thiopental has a relatively short sheif-life n liguid.

form, it is distributed as a powder and must be mixed into a liquid. solution prior to the execution,
id, at § 19), ervors in labeling the syringes, errors in selecting the syringes during the execution,
errors in correctly injecting the drugs into the IV, leaks in the IV line, incormrect insertion of the
catheter, migration of the catheter, perforation, rupture, or leakage of the vein, excessive pressure
on the syringe plunger, errors in securing the catheter, and failure to properly flush the IV line
between drugs. Id. at § 22.

7. Nevada’s lethal injection protocol further falls below the standard of care for
administering anesthesia because it prevents any type of effective monitoring of the inmate’s
condition or whether he is anesthetized or unconscious. k. at926.In Nevada, during the injection
of the three drugs, the executioner is in a room separate from the inmate and has no visual

surveillance of the iumate.

Accepted medical practice dictates that trained personnel mounitor the TV lines and
the flow of anesthesia into the veins through visual and tactile observation and
examination. The lack of any qualified personnel present in the chamber during the
execution thwarts the execution personnel from taking the standard and necessary
measures to reasonably ensure that the sodium thiopental is properly flowing into the
inmate and that he is properly anesthetized prior to the administration of the
pancuronium and potassium,

Id. at§} 26. The American Society of Anesthesiologists requires that “qlualified anesthesia personnel

. . . be present in the room throughout the conduct of all general anesthetics” due to the “rapid.
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changes in patient status during anesthesia.” [d. at Attachment D [American Society of
Anesthesiologists, Standards for Basic Anesthetic Monitoring].

8. Nevada’s lethal injection protocol fails to account for the foreseeable
circumstance that the executioner(s) will be unable to obtain intravenous access by a needle piercing
the skin and entering a superficial vein suitable for the reliable delivery of drugs. See Ex. 206 a1
33. Inability to access a suitable vein is often associated with past intravenous drug use by the
inmate. However, medical conditions such as diabetes or obesity, individual characteristics such as
heavily pigmented skin or muscularity, and the nervousness caused by impending death can impede

peripheral TV access. See Deboral __ en Legislatures Delegate Death: the Troubling

Paradox Behind State 1Jses of Electrocution and Lethal Injection and What it Says About Us, 63
Ohio St. L.J. 63, 109-10 (2002). Typically, when the executioner is unable to find a suitable vein,

the executioner resorts to a “cut down,” a surgical procedure used to gain access to a functioning
vein. When performed by a non-physician, the risks are great. When deep incisions are made there
is a risk of rupturing large blood vessels causing a hemorrhage, and if the procedure is performed
“ on the neck, there is a risk of cardiac dysrhythmia (irregular electrical activity in the heart) and
pneumothorax (which induces the sensation of suffocation). In addition, a cut-down causes severe
physical pain and obvious emotional stress. This procedure should take place only in a hospital or
other appropriate medical setting and should be performed only by a qualified physician with
P specialized training in that area. See Ex. 204 (Amicus Brief of Drs. Dill, Gogan, Kalkut, Mitchell,
Mobley, and Winternitz on Writ of Certiorari to the United States Supreme Court, Nelson v,
Campbell, No. 03-6821, dated Feb. 4, 2004). Nevada’s execution manual recognizes that a “sterile
cut-down tray” may be required equipment “if necessary,” seg Ex. 206 at 7, but does not specify who
u determines when a cut down is necessary, how that determination is made, or the training or
qualifications of the personnel who would perform such a cut down.

9, If the inmate is not adequately anesthetized by the successful administration of

S———

sodium thiopental, be will suffer the pain of the remaining two injections. The choice of “potassium
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chioride to cause cardiac arrest needlessly increases the risk that a prisoner will experience

excruciating pain prior to execution” because the “[ijntravenous injection of concentrated potassium
chloride solution causes excruciating pain.” See Ex. 206 at 9 12. The inmate would be consciously
aware and feel the pain of the potassium-induced fatal hean artack. Id.

10.  Pancuronium bromide, the second drug in the lethal injection process, is 4 paralytic
agent that paralyzes all voluniary muscles. This inciudes paralysis of the diaphragm and other
respiratory muscles, which causes the inmate to cease breathing. Pancuronium “does not affect

ation.” 1d. at § 37 (emphasis

added). If the inmate is not adequately anesthetized prior to the pancuronium injection, the
pancuronium will cause the inmate to consciously experience a “torturous suffocation” lasting “at
least several minutes.” Id. at J 39-40.

11, Pancuronium is “unnecessary” and *serves no legitimate purpose” in the execution
process because both sodium thiopental and potassium chloride, if properly administered in the doses
specified in the execution manual, are adequate to cause death. Id. at § 37, 44. Pancuronium
“compounds the risk that an inmate may suffer excruciating pain during his execution” because it
masks any physical manifestations of pain that an inadequately anesthetized inmate would feel
during pancuroniuni-induced suffocation and potassium-induced cardiac arrest. [d, at § 37, 42.
“[U]sing barbiturates [such as sodium thiopental] and paralytics [such as pancuronium] to execute
human beings poses a serious risk of cruel, protracted death” because “[e]ven a slight error in dosage
or administration can leave a prisoner conscious but paralyzed while dying, a sentient witness of his
or her own slow, lingering asphyxiation.” Chaney v, Heckler, 718 F.2d 1174, 1191 (D.C. Cir. 1984),
reversed on other grounds, 470 U.S. 84 (1985) (citing Royal Commission on Capital on Capital
Punishment, 1949-1953 Report (1953)). By paralyzing the inmate and preventing physical
manifestations of pain, pancuronium places a “chemical veil” on the lethal injection process that
precludes observers from knowing whether the prisoner is experiencing great pain. See Ex. 206 at

§ 44; Adam Liptak, “Critics Say Execution Drug May Hide Suffering,” N.Y. Times (October 7,
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2003). See Ex. 207.

12, Nevada’s lethal injection protocol falls below the standard of care for euthanizing
animals. The American Veterinary Medical Association (AVMA) allows euthanasia by potassium
chloride, but mandates that animals be under a surgical plane of anesthesia prior to the
administration of potassium. See Ex. 206. Auachment B [American Veterinary Medical
Association, 2000 Report of the American Veterinary Medical Association Panel on Euthanasia] at
680-81. “It is of utmost importance that personnel performing this technique are trained and
knowledgeable in anesthetic technigues, and are competent in assessing anesthetic depth appropriate
for administration of potassium chloride intravenously.” id, at 681. “A combination of pentobarbital
[a barbiturate similar to, but longer acting than, sodium thiopental] with a neuromuscular blocking
agent is not an acceptable euthanasia agent.” Id. at 680, Nevada is one of at least 30 states that
prohibit the use of neuromuscular blocking agents in euthanizing animals, either expressly or by
mandating the use of a specific euthanasia agent such as penteSarbital. See Ala. Code § 34-29-131;
Alaska Stat. § 08.02.050; Ariz. Rev. Stat. Ann. § 11-1021; Cal. Bus. & Prof. Code § 4827, Colo.
Rev, Stat. § 18-9-201; Conn. Gen. Stat. § 22-344a; Del. Code Anu. tit. 3, § 8001; Fla. Stat. §
828.058; Ga. Code Ann. § 4-11-5.1; 510 Itl. Comp. Stat. 70/2.09; Kan. Stat. Ann. § 47-1718(a); La.
Rev, Stat. Ann, § 3:2465; Me. Rev. Stat. Ann. tit. 17, § 1044; Md. Code Ann., Crim. Law, § 10-611;
Mass. Gen. Laws ch. 140, § 151A; Mich. Comp. laws § 333.7333; Mo. Rev. Stat. § 578.005(7); Neb.
Rev. Stat. § 54-2503; Nev. Rev. Stat. Ann. § 638.005; N.J. Stat. Ann. § 4:22-19.3; N.Y. Agric. &
Mkts, Law § 374; Ohio Rev. Code Ann. § 4729.532; Okla. Stat. tit. 4, § 501; Ore. Rev. Stat. §
686.040(6); R.1 Gen. Laws § 4-1-34; 8.C, Code Ann, § 47-3-420; Tenn. Code Ann. § 44-17-303;
Tex. Health & Safety Code Ann. § 821.052(a), W, Va. Coxde § 30-10A-8; Wyo. Stat. Ann, § 33-30-

216. Nevada’s lethal injection statute would violate state law if applied to a dog. The consistent

| trend in professional norms and statutory regulation of animal euthanasia, places the method

currently practiced by Nevada is outside the bounds of evolving standards of decency.

13, There have been numerous documented cases of botched lethal injection executions
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that have produced prolonged and unnecessary pain, including:

Charles Brooks, Jr. (December 7, 1982, Texas): The executioner had a difficult time
finding a suitable vein. The injection took seven minutes tokill. Witnesses stated that Brooks
“had not died easily.” Seg Deborah W. Denno, Getting t
Uncogstitutional?, 82 lowa L. Rev. 319, 428-29 (1997) (“Denno-1" ); Deborah W. Denno,
When Legislatures Delegate Death: the Troubling Paradox Behind State Uses of

Electrocution and Lethal Injection and What it Says About Us, 63 Ohio St. L.J. 63, 139
(2002} (“Denno-27).

James Autry (March 14, 1984, Texas}: Autry took ten minutes to die, complaining of pain
throughout. Officials suggested that faulty equipment or inexperienced personnel were to
blame. S¢e Denno-1 at 429; Denno-2 at 139,

Thoemas Barefoot (October 30, 1984, Texas): A witness stated that after emitting a “terrible
gasp,” Barefoot’s heart was still beating after the prison medical examiner had declared him
dead. Seg Denno-1 at 430; Denno-2 at 139.

Stephen Morin {(March 13, 1985, Texas): It took almost 45 minutes for technicians to find
a suitable vein, while they punctured him repeatedly, and another eleven minutes for him to
die. See Denno-1 at 430; Denno-2 at 139; Michael L. Radelet, Post-Furman Botched
Executions, Death Penalty Information Center, available at http://www.deathpenaltyinfo.org
(“Radelet™.

Randy Woolls (August 20, 1986, Texas): Woolls had to assist execution techaicians in
finding an adequate vein for insertion. He died seventeen minutes after technicians inserted
the needle. See Denno-1 at 431; Denno-2 at 139; Radelet; “Kiiler Lends A Hand to Find A
Vein for Execution,” L.A. Times, Aug, 20, 1986, at 2. -

Elliot Johnson (June 24, 1987, Texas): Johnson's execution was plagued by repetitive
needle punctures and took executioners thirty-five minutes to find a vein. S¢e Denno-1 at

431; Denno-2 at 139; Radelet; “Addict Is Executed in Texas For Slaying of 2 in Robbery,”
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N.Y. Times, June 25, 1987, at A24.

Raymond Landry {December 13, 1988, Texas): Executioners “repeatedly probed™ his veins
with syringes for forty minutes. Then, two minutes after the injection process began, the
syringe came out of Landry’s vein, “spewing deadly chemicals toward startled witnesses.”
A plastic curtain was pulled so that witnesses could not see the execution team reinsert the
catheter into Landry’s vein. “After 14 minutes, and after witnesses heard the sound of doors
opening and closing, murmurs and at least one groan, the curtain was opened and Landry
appeared motionless and unconscious.” Landry was pronounced dead twenty-four mimites
after the drugs were initially injected. See Denno-1 at 431-32; Denno-2 at 139; Radelet.
Stephen McCoy (May 24, 1989, Texas): In a violent reaction to the drugs, McCoy “choked
and heaved” during his execution. A reporter witnessing the scene fainted. See Denno-1 at
432; Denno-2 at 139; Radelet.

George Mercer (January 6, 1990, Missouri): A medical doctor was required to perform a
surgical “cutdown” procedure on Mercer’s groin. See Denno-1 at 432; Denno-2 at 139,
George Gilmore (August 31, 1990, Missouri): Force was used fo stick the needle into
Gilmore’s arm. See Denno-1 at 433; Denno-2 at 139,

Charles Coleman (Septernber 10, 1990, Oklahoma): Technicians had difficuity finding a
vein, delaying the execution for ten minutes. Sge Denno- 1 at 433; Denno-2 at 139.
Charles Walker (September 12, 1990, Illinois): There was a kink in the IV line, and the
needle was inserted improperly so that the chemicals flowed toward his fingertips instead of
his heart. As a result, Walker’s execution took eleven minutes rather than the three or four
contemplated by the State’s protocols, and the sedative chemical may have worn off too
quickly, causing excruciating pam When these problems arose, prison officials closed the
blinds so that witnesses could not observe the process. See Denno-1 at 433- 34; Denno-2 at
139; Radelet; Niles Group Questions Execution Procedure, United Press International, Nov.
8,1992 (Lexis/Nexis file).
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Maurice Byrd (August 23, 1991, Missouri): The machine used to inject the lethal dosage

malfunctioned. See Denno-1 at 434; Denno-2 at 140,

Rickey Rector (January 24, 1992, Arkansas): It took almost an hour for a team of eight to
find a suitable vein. Witnesses were separated from the injection team by a curtain, but could
hear repeated, loud moans from Rector. See Denno-1 at 434-35; Denno-2 at 140; Radelet;
Joe Farmer, “Rector’s Time Came, Painfully Late,” Arkansas Democrat Gazette, Jan. 26,

1992, at 1B; Marshall Frady, “Death in Arkansas.” The New Yorker, Feb, 22, 1993, at 105.

-Rebyn Parks (March 10, 1992, Oklahoma): Parks violently gagged, jerked, spasmed and

bucked in his chair after the drugs were administered. A news reporter witness said his death
looked “painful and inhurnane.” Seg Denno-1 at 435; Denno-2 at 140; Radelet.

Billy White (Ap;il 23, 1992, Texas)y: White's death required forty- seven minutes because
executioners had difficulty finding a vein that was not severely damaged from years of heroin
abuse. See Denno-1 at 435-36; Denno-2 at 140; Radelet.

Justin May (May 7, 1992, Texas): May groaned, gasped and reared against his restraints
during his nine-minute death. See Denno-1 at 436; Denno-2 at 140; Radelet; Robert
Wernsman, “Convicted Killer May Dies,” Item (Huntsville, Tex.), May 7, 1992, at 1;
Michael Graczyk, “Convicted Killer Gets Lethal Injection,” Herald (Denison, Tex.), May 8,
1992,

John Gacy (May 10, 1994, lllinois): The lethai injection chemicals solidified, blocking the
IV tube. The blinds were closed for ten minutes, preventing witnesses from watching, while
the execution team replaced the tubing. Seg Denno-1 at 435; Denno-2 at 140; Radelet; Scott
Fornek & Alex Rodriguez, "Gacy Lawyers Blast Methed: Lethal Injections Under Fire After
Equipment Malfunction,” Chicago Sun-times, May 11, 1994, at 5; Rich Chapman,
“Witnesses Describe Killer's *Macabre® Final Few Minutes,” Chicago Sun-times, May
11,1994, at 5; Rob Karwath & Susan Kuczka, “Gacy Execution Delay Blamed on Clogged
IV Tube,” Chicago Trib., May 11, 1994, at | (Metro Lake Section).
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Emmitt Foster (May 3, 1995, Missouri): Seven minutes after the lethal chemicals began to

flow into Foster’s arm, the execution was halted when the chemicals stopped circulating.
With Foster gasping and convulsing, blinds were drawn so witnesses could not view the
scene. Death was pronounced thirty minutes after the execution began, and three minutes
later the blinds were reopened so the witnesses could view the corpse. According to the
coroner, the problem was caused by the tightness of the leather straps that bound Foster to
the execution gurney, Foster did not die until several minutes after a prison worker finally
loosened the straps. See Denno-1 at 437; Denno-2 at 140; Radelet; “Witnesses to a Botched
Execution,” St. Louis Post- Dispatch, May 8, 1995, at 6B; Tim O’Neil, “Too-Tight Strap
Hampered Execution,” St. Louis Post-dispatch, May 5,1995, at B1; Jim Slater, “Execation
Procedure Questioned,” Kansas City Star, May 4, 1995, at C8.

Ronald Allridge (June 8, 1993, Texas): Allridge’s execution was conducted with only one
needle, rather than the two required by the protocol, because a suitable vein could not be
found in his left arm. See Denno-1 at 437; Denno- 2 at 140.

Richard Townes (January 23, 1996, Virginia): It took twenty-two minutes for medical
personnel to find 2 vein. After repeated unsuccessful attempts to insert the needle through
the arms, the needle was finally inserted through the top of Townes’ right foot. S¢¢ Denno-1
at 437; Denno-2 at 140; Badelet.

Tommie Smith (July 18, 1996, Indiana): It tock one hour and nine minutes for Smith to be
pronounced dead after the execution team began sticking needles into his body. For sixteen
minutes, the team failed to find adequate veins, and then a physician was called. Smith was
given a local anesthetic and the physician twice atiempied to insert the robe in Smith's neck.
When that failed, an angio-catheter was inserted in Smith’s foot, Only then were witnesses
permitted to view the process. The lethal drugs were finally injected into Smith 49 minutes
after the first attempts, and it took another 20 minutes before death was pronounced. Sge
Denno-1 at 438; Denno-2 at 140; Radelew
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Luis Mata {August 22, 1996, Arizona): Mata remained strapped to a gurney with the needle

in his arm for one hour and ten minutes while his atorneys argued his case. When injected,
his head jerked, his face contorted, and his chest and stomach sharply heaved. See Denno-1
at 438; Denno-2 at 140,

Scott Carpenter (May 8, 1997, Oklahoma): Carpenter gasped, made guttural sounds, and
shook for three minutes following the injection. He was pronounced dead eight minutes later.
S¢e Denno-2 at 140; Radelet; Michael Overall & Michael Smith, *22-Year-Old Kitler Gets
Early Execution,” Tulsa World, May 8, 1997, at Al.

Michael Elkins (June 13, 1997, South Carolina): Liver and spleen problems had caused
Elkins's body to swell, requiring executioners to search almost an hour — and seek assistance
from Elkins - to find a suitable vein. See Denno-2 at 140; Radelet; “Killer Helps Officials
Find A Vein At His Execution,” Chattanooga Free Press, June 13, 1997, at A7.

Joseph Cannon (April 23, 1998, Texas): It took two attempts to complete the execution.
Cannon’s vein collapsed and the needle popped out after the first injection. He then made a
second final statement and was injected a second time behind a closed curtain. See Denno-2
at 141; Radelet; “"1st Try Fails to Execute Texas Death Row lnmate,” Orlando Sent., Apr. 23,
1998, at Al16; Michael Graczyk, “Texas Executes Man Who Killed San Antonio Attorney
at Age 17,” Austin American-statesman, Apr. 23, 1998, at BS.

Genaro Camacho (August 26, 1998, Texas): Camacho’s execution was delayed
approximately two hours when executioners could not find a suitable veins in his arms. See
Denno-2 at 141; Radelet.

Roderick Abeyta (October 5, 1998, Nevada): The execution team took twenty- five minutes
to find a vein suitable for the lethal injection. See Denno-2 at 141; Radelet; Sean Whaley,
“Nevada Executes Killer,” Las Vegas Review-Journal, Oct. 5, 1998, at 1A.

Christina Riggs (May 3, 2000. Arkansas): The execution was delayed for 18 minutes when
prison staff could not find a vein. Radelet.
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Bennie Demps (June §, 2000, Florida): It took the execution team thirty- three (33) minutes

to find suitable veins for the execution. “They butchered me back there,” said. Demps in his
final statement. “I was in a lot of pain. They cut me in the groin; they cut me in the leg, T'was
bieeding profusely. This is not an execution, it is murder.” The executioners had no unusual
problems finding one vein, but because the Florida protocol requires a second alternate
intravenous drip, they continued to work to insert another needle, finally abandoning the
effort after their prolonged failures. See Denno-2 at 141; Radelet; Rick Bragg, “Florida
Inmate Claims Abuse in Execution,” N.Y. Times, June 9, 2000, at A14; Phil Long & Steve
Brousquet, “Execution of Slayer Goes Wrong; Delay, Bitter Tirade Precede His Death,”
Miami Herald, June 8, 2000.

Bert Hunter (June 28, 2000, Missouri): In a violent reaction to the drugs, Hunter’s body
convulsed against his restraints during what one witness called “a violent and agonizing
death.” See Denno-2 at 141; Radelet; David. Scott, *Convicted Killer Who Once Asked to
Die is Executed,” Associated Press, June 28, 2000.

Claude Jones (December 7, 2000, Texas): His execution was delayed 30 minutes while the
execution team struggled to insert an IV, One member of the execution team commented,
“They had to stick him about five times. They finally put it in his leg.” Radelet.

Joseph High (November 7, 2001, Georgia): For twenty minutes, technicians tried
unsuccessfully to locate a vein in High’s arms. Eventually, they inserted a needle in his chest,
after a doctor cut an incision there, while they inserted the other needle in one of his hands.
High was pronounced dead one hour and nine minures after the procedure began. See Denno-
2 at 141; Radelet.

Sebastian Bridges (April 21, 2001, Nevada): Mr. Bridges spent between twenty and twenty-
five minutes on the execution bed, with the intravenous line inserted, continuocusly agitated,
asserting his innocence, the injustice of executing him, and the injustice of requiring him to

sign a habeas corpus petition, and to suffer prolonged delay, in order to have the
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unconstitutionality of his conviction recognized by the court system. He remained agitated

after the execution process began, so the sedative drugs appeared not to take effect and he
died while apparently still conscious and shouting about the injustice of his execution.
Joeseph L. Clark (May 2, 2006, Ohio): It initially took executioners 22 minutes 1o find a
suitable vein in Mr. Clark’s left arm for insertion of the catheter, As the injection began, the
vein collapsed. Afer an additional 30 minutes, the execution team succeeded in placing a
catheter in Mr. Clark’s right arm. However, the team again tried to inject the drugs into the
left arm, where tﬁe vein had already collapsed. These difficulties prompted Mr. Clark to sit
up, tell the executioners that “It don’t work,” and to ask *Can you just give me something
by mouth to end this?” Mr. Clark was finally pronounced dead 90 minutes after the execution
began. Radelet; Andrew Walsh-Huggins, “IV Fiasco Led Killer 1o Ask for Plan B,” AP (May
12, 2006).
14, Nevada’s execution protocol is similar to the lethal injection protocol
empioyed in California prior to the recent litigation in Morales v. Hickman, 415 F. Supp. 2d 1037
(N.D. Cal. February 14, 2006), aff’d, 438 F.3d 926 (9th Cir. 2006), cert. depied,  U.S. __, 126
S.Ct. 1314 (2006). See Ex. 206 at § 7. The use of sodium thiopental, pancuronium bromide, and

potassium chioride without the protections imposed in Morales to ensure adequate administration

of anesthesia poses an unreasonable risk of inflicting unnecessary suffering,

15.  This Court must prevent the infliction of unnecessary suffering in Mr. Rippo’s
execution by vacating the sentence or by requiring the execution to be conducted under conditions
that eliminate the unnecessary risk of infliction of pain.

A, Ineffective Assistance and Preservation

1. The refusal of the NDOC to release information on the process of execution prevented
Mr. Rippo from raising this issue in previous proceedings. See, e.g.. Banks v, Dretke, 540 U.S.
668,695-698 (2004). Moreover, the scientific evidence showing that the chemicals used in the

execution process are likely to cause unnecessary pain was not published until last year. Seg Ex. 10
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(Leonidas G. Koniaris <t al., [nadeguate anae cution, The Lancet,

Vol. 365, April 16, 2005, at 1412-14). That this issue is a serious and potentially meritorious one is
shown by the fact that the United States Supreme Court is currently addressing a case in which it has
entered a stay of execution to determine how challenges to lethal injection can be made. Hill v.

McDonough, No. 03-8794 {argued April 26, 2006).

2. In the alternative, trial counsel was ineffective under the Sixth Amendment to the
United States Constitution for failing to object to and/or properly litigate and argue the claims, issues
| and errors raised herein. Relief is therefore appropriate under the Fifth, Sixth, Eighth and Fourteenth
Amendmenis.

3. In addition, direct appeal counsel was ineffective under the Sixth Amendment to the
United States Constitution for failing to object to and/or properly litigate and argue these claims,
issues and errors. Relief is therefore appropriate under the Fifth, Sixth, Eighth and Fourteenth
Amendments.

B. Conclusion

1. Mr. Rippo’s averments demonstrate at least the risk that Nevada's methods and
protocols in conducting lethal injections violates the Eighth and Fourteenth Amendments. Similarly,
the DOC’s policy of withholding its manual and materials regarding the implementation of the death
penalty violate Mr. Rippo’s state and federal constitutional rights as defined by the First, Sixth,

Eighth and Fourteenth Amendments. For the reasons described above, Mr, Rippo is entitled to relief.
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1 WHEREFORE, Mr. Rippo prays that the Court grant him the relief to which he is entitled
2 || in this proceeding and issue a writ of habeas corpus vacating his convictions and death sentence.
3 Respectfully submitted,
44 Dated the 15™ day of January, 2008.
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EDWARD GORDON BENNETT,
Appellant,

Y.

THE STATE OF NEVADA,

CASENO. 38934

L L

L. mmmmmmmmmumauym
a post-conviction petition for habeas corpus that raised the same issues as a previously
filed petition and that was filed more than eight years after the statutcry deadline for
2. ‘Whether the District Court ecred in granting a new penalty phase hearing eleven
years after the original trial and canviction, upen a finding that the State allegedly
to watrant the granting of a new trial had such request been timely made eleven years
ago.
STATEMENT OF THE CASE :

MSMWWMWWW@MCMMMmm

Opening Brief.
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STATEMENT OF FACTS |
The State incorporates by reference the Statement of Facts set forth in its
Opening Briefl
ARGUMENTY

L
G PTG SO R e ok A b
EWMMWWMaMWWM
grants the Defendant good cmse to overcame numerous procedural bars. In addition,
10 | the Defenudant agserts that the district court's depial of the Defendant’s first post-
11 | conviction counsel’s request for investigator fees is good cause (o waive tha time bar
12 | for the Defendant’s almost thres year delay in filing his second post-conviction
13 | petition. .
14 Despits the fact that this Court and the district court on seversl occasions have
1% ﬁmﬁm&&%’tmu@m&h%ﬁmmm
. 16 | this Court again. The Defandant bases this argument on the district court's belief that
17 |  stetement by a co-defimdant to a jail bouse snitch, which changed tovelve (12) yeacs
18 | after he mads jt, was material and exculpatory enough to warrant good causs to bypass
19 | the procedursl bars. In addition, tha district court held that faiture to investigate the
20 { first perition was an impediment extemal to the defense which warranted good osuse
21 | to waive the procedural bars, mdlmammmademmwmwmhnsmtm
22 | on the ficts or the law.

OB o« S o B W RS e

23 . A,
4 Bdmdautﬂuﬂntmmﬁﬂmd Cumnr&ciw&l% ﬁg
to Bypass the Proced the Defendan
5 Demonsiraied a Brady o ™
26 A Defendant's dus process rights are violated when the State withholds

27 | evidence, trrespective of good or bad faith, that is material and favorable to the
28 | defense. Stricklerv. Greene, 527 U. 8. 263 (1999). There are three componenis to

2 EIPILAT N IACRET AR NI HET T WID

—M
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a Brady violation: 1) the evidence at issue must be favorable to the accused; (2) the
evidence in question was withheld, intentionally or vnintentionally, by the State or-its
actors; and (3) the evideuce was material to a degree that prejudice occurred. Id
The prosecution has sn affirmative duty to disclose evidence that is favarable
to a defendant, Brady v, Maryland, 373 U. §. 83 (1963). Suppression of evidence
Bavorabie to the accused is itself sufficient to amount to the dezial of dus process, Id
“The prosecutor has a duty to learn of any favarable evidence known to the others
acting on the government's behalf” Kyles v Whitley, 514 U. 8. 419, 433434 (1999).
Howeve, it i up to the prosecution’s discretion to determine whether the evideace
inqmﬁmismmﬁal and should be disclosed. Lavy, State, 116 Nev. 1185, 14 P.3d
1256, 1262 (2000). |
Evﬁmiwmsidmedtehemmﬂvﬁmﬂmemammmmmym
mmmumw&ammmm Id A reasonable
probability exists where the petitioner has shown that the nondisclosure undermines
MW&%W&&MW#H&&W,&%
(1985). In deteemining whether & piece of evidence is considered to be favorable and ¢
material, the Court looks at the existing evidentiary recard and determines if the impact
of that evidenca is 50 great that there is a reasonable probability that the cutoame of the

| trial would have been different had the evidence been disclosed. Kyles, 514 U. 8. at
- 436.

Tn determining whether the State adequately disclosed excuipatary evidence to
mmmmvmswcmmwamwmmgal
; azzm n, Fly State Prison, 116 Nev. 48, 993 P.2d 25 (2000).
nmuwsmwmmuammmmwmm

‘erroneous standard. Jd. See (Cross-Appeilant’s Opening Brief, hereinafter “CAOB,"

S)
In Mazzm v, Warden, the defendant was coavicted of first degree nuwrder and
had filed successive habeas petitions for celief, The Court determined that Mazzan

3 DR LATAPDOCS ST ADMMIPANSWETIISNELT. NPl
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15 -
-] argues that Perking’ statement to investigators was material and exculpatory evidence

i§
I

S BN RRBRERBSESES

-

. -
. ‘
. ’

had good cause to overcome procedural bars when it was determined that a Brady
violation had ocourred and material evidence was not properly released to the defense,
‘Poﬁmm&&hﬂhgspédﬁoh&mﬁmabaﬁc&z%n&dnm

: ;rabahﬂuyﬂ:at&eaumnfthemalmuldhavebamdlﬁkwt Those reparts

tndicated that the victim was involved in drug dealings and that the people involved
mhmngthnvmmmlvedwﬁhm Inaddﬂm&mﬂm&dmfomﬁcam
made it a nesr impossikility that the defendant killed the victim. The Mazzan Court
determined that the evidence in question was so favorable and so material that it oo
“longuhaéﬁithinﬂamoﬁham 116 Nev. 48, 993 P.2d 25 (2000).

i

Rickard Perkins Statement (o Investigators Is Not
. Favorable or Materisl to the Defendant.

mnmmmthmmmmmmmm
mmmswadmmammzhammmmvmm
regarding an alleged admission by the Defendani’s co-defendsut. The Defendant

thiat should bave been disclosed to the defnse. The Defendsat’s argument lacks merit
there was not a Brady violation as the statement in quastion was not material and not
fxvmﬁbl:to‘hdafmm

On October 3, 19mmmwmmeamgm&
Richard Perkins made a statement to Detective Leavilt regarding the murder at the Stop
N Geo. ?MMMIQMWEMM%WMWW
the victim, Michelle Moore, and that Beeson was supposa to kil the other guy but did
not bave the nerve. (Appellant's Appendix, hereinafiar “AA,” 12).

The Defindant arguss that Perkins’ statemers, if revealed to the defense at the
tize of the pevalty phase, wonld have had 2 reasanable probability of changing the |
autcome of the penalty phase. The district court erred when it ruled that the Perking
statement was cansidered a Brady violation.
i
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This Court must determine the factial and legal basis for the district court’s
ruling as described in Mazzan, 116 Nev. 48, 993 P2d 25. 'mmnmmaapm
for this Court to analyze in determining that Perkins statement would not have changed
the outcome of the trial. First, the oaly statement in question is the statement that
Perking made & the time of the sentencing hearing, not the testimony he gave twelve

(12) years igter. Kylex, 514 U, 8. 5t 439, Second, the Court rust weigh the credibility
FofWW@M&M%M&WWWMW

(AA, 35). Third, the Court must congider the ovarwhehuing evidencs that was
| presented sgainat the Defendant at the penalty hearing. Fourth, this Court akeady
10 { determined the defense presented an effective mnd well planned defense with
0 lmmmmmmmwmm |
12 | Fizally, Perkins' staternent itsolf, supperted the prosecution’s theary of the case, that |
13 ] the Defendant murdered Ms. Moore by firing 2 high caliber weapan at close range
14 | through her head.
15 During the svidentisry hearing 1o determine if there had been a Brady violation,
16 | Richard Periins tesiified as to what he allegedly said to Detective Leaviit and
17 | prosscuting attorney Ml Hammon. During his teatimany, Perking recanted everything
that he told the detectives tweive (12) years eazlier and stated the complete opposite.
‘Then he was presented witk a signed transcription of his taped conversation with the
detectives, Perkins stated that it was not gecurate. He stated that although be did sign
tha transcript at the time, be did not verify it when he signed it. (AA, 48).
Immediately after Perking testified, Detactive Leavitt testified as 1o the contents of the
transcript and his conversation with Pericins. (Respondent’s Appendix, hereinafter
“RA," 3659). Detective Leavit confirmed the accuracy of the staterpent, Despite the
| fact that Richayd Periing has heen convicled of franduient crimes on numerous
occasions and the fact that Joc Beeson is now deceased, the district court determined
that Richard Perkins, twelve (12) years later, was mare believable thart a detectivs, a

G 0 e O LA B W B e

ENRREBREEBEGS
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o

well-respected prosecutor, and a signed transcript of his own taped siatement, (RA,
3949). | |

The cnly statement in question befors this court s the Perkins statement tha the
iSmhad%nitxpmsiimapmnﬁmscfﬂmpmahyharing.‘Anymﬁmmyar
towards the materiality of the ariginal staternent. A Rrady violation congists of the
State withholding evidence that it had at the time of the penalty hearing, Kyles, 514 U.
8.2t 439. Ths fact that Perkins changed his statement during the evidentiary heasing
18 irrelevant to the question at issue which is: did the State withhold favarabls material
evidence that if given to the defense would create a reascuable probability that the
sutcome of the penaity phase would have been different.

Perking® taped statemnent indicated that Jo Beeson told Perkins that Beeson and
the Defendant went to the Stop N Go with the intent to rob the place and kill any
witnesses, (AA, 12). Beoeson also stated to Perking that it was the Defendant who shot
| and killed Michella Moare and that Beeson lost his netve to kill the “other guy.” (A4,
12; AA, 14). Beescnindicated to Perkins that the Defendant was frying to peg the
crime on him in order to get tha Defendsnt acquitted. (AA. 14),

This four page statement was not favorahle to the definse and was not material
to the penalty hearing, Therefore, this statement does not creste a reasonable
probability that the outzame of the penalty hearing would be different.

| 2

Chidester’s T Was Declared o Be
I SR By the Novaha Saniost Conse, Do Property

The Defendant attecapts to re-srgue Jeffrey Chidester’s testimany as heing false
testimony that should not have been admitted. (CAOB, 11). In his divect appeal, the
Defendant attempted to arguo the exact same argunent, however the Nevada Supreme
| Court denied the claim, stating that it was niot prejudicial to the defense. The defense
now atternpts to hide the argumen: within an accusation that the State cormitted a
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Brady violation, by withholding information regarding Chidester’s involvement with
Utsh Police. The defense argues that Chidestes's testimory was not voluntary and that
be was a bias wittess, Thix is a specious claim that should be dismissed based on the
law of the case. NRS 34.810{1)(b).

“The laiv of a first appeal is the law of the case on all subsequent appeals in
which facta sre substantially the same.” Bejarang v, State, 106 Nev, 840, 341, 801 P.2d
1388, 1389 (1990); citing Hall v. State, 91 Nev. 314, 315, 535 P.2d 797 (1975); see
also Dawson v, State, 108 Nev. 112,113, 825 P.2d 593, 593(1992). Tn Bejarang, the
dafendant was convicied of first degree mumder and had been sentenced to death.
Bejarana, 106 Nev. st 841, 801 P.2d at 1389. On an appeal from & petition for post-
conviction relicf, the defendant challenged the legality of his death penalty co the basis
that four of the six aggravating ciraumstances were inapplicabla as a matter of law, or
that they were not proved a3 a matter of fact. ]d. This issue, however, had been
decided on the direct appeal. . The Court stated that the ruling on the direct sppeal
was now the law of the case, therefors, it would not be disturbed. 14 Furthermare,
“i]be doctrine of the law of the case carmot be aveided by a more detailed and
precisely focused argument” Pertigon v. Sate, 110 Nev. 554, 557-58, 875 P24 361,
363 (1994). |

In Bennett v. State, 106 Nev. 135, 787 P.2d 797 (1990), (Beanett 1) this Court
addresses the exact argument now presented. “Any inconsistencies in Chidestar’s
testimony, however, wers brought out during coss-examination.” Bermett 1, 106 Nev.
at 139, 787 P.2d at 799. Althongh the Defendant tries to conceal this repetitive
argument within his Brady elaim, this Court has already decided the issue. This Court
firund that Chidester’s testimony did not prejudice the Defendant’s substsntive rights
ot trial Id. The Defendant's argument should bé denied as it has already been
addressed by this court, and the Defendant should not be given another bite of the

apple.
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The Bufondan&’s I’cut-ﬁaﬂcﬁna Connsel’s Failure to
In ause

33 Good
Actual ndia at t Exteraal to
Actual Frejo amtkﬂ m{mpedmen

on the Defendant’s claim that his first post-conviction counsel was not granted foes for
an investigator. The Defendant contends that if his first post-conviction counsel had
been granted fees for an investigator, the Defendant would not have waited aimost
three years 1o file his second post-conviction petition. The Defendant belicves that if
10 | he is able to have this Couxt review the same issues again, somehow he would no
11 | longer be facing death or be guilty of first degree mupder, ‘This allegation is meritless,
2 The Nevada Supreme Court has held that errars of counsel are insufficient to
I3 { constitute good cause as & mattey of law. Good cause is defined as a “an impediment
14 | extomal o the definse which prevented [the petitioner] frow complying with the state
15 | procedural rules.® Crump v. Warden, 113 Nev. 293, 295, 934 P.2d 247, 252 (1962).
16 smmm&mm&emwmwdmmapﬁﬁmmw&
17 mmofmcoMmmdawofmﬁmmm See Phalpa v,
a De ot of Prisens, 104 Nev. 655,&0,164?.2«11303(1983};

19 Hsndx.mm Nev. 335.395?.2&?97(1995).
20 | mwc:wmnymmuawsmmmmmm
ad ¢laim for investigator fees due to the fact that counsel had waited three (3) yems to
22 | bring the claim befora the court. The district coort's reasoning for denying the claim
23 | was that the petition for writ ofhabeas corpus was time bared, was a successive claim,
2 | and berred by law of the case. However, upaon appeal the Nevada Supreme Court
25 | graciously waived the procedural bars and reached the merits of the inifial post-
26 § conviction petition. By addressing the merits of the Defendant’s claims, the Court
27 | believed they would remedy the Defandant’s first post-conviction counsel’s dalay. The

1

2

3

4 .

5 The district court erred when it granted the Defendant’s second petition based
6

7

g

9
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Court then reviewed the merits and denied 2ll of them and affirmed the Defendant’s
conviction, _

The Defendant’s first postconviction counsel’s failure to investigate in 1990
through 1995 is not an “impediment external the defense” to warrant a finding of good
cause for the Defendant’s failure to file a timely second post-conviction petition.
Lozada y, State, 110 Nev. 349, 934 P24 247 (1997). After the Nevada Supeeme Court
reviewed the substantive metits of the Defendant’s first post-canviction clajm, the
Defendant then waited an additional two and s half (2.5) years to file snother petition
for post-conviction relief. (RA, 2199). Remittitur from th Defendant’s second appesl
was filed on January 11, 1996, the Defendant's petition was filed on July 7, 1998.
(RA, 2199). The Defindant is now trying to argue before this Court that the additional
two and a half (2.5) year delay was due to the Defendant’s first post-conviction
counsel's delay between 1990 and 1995, This claim is specions and should be rejected.
The Defendant canoot claim that denial of mooey to investigate the first posts
caonviction claim, to which the Nevada Supreme Court still reviswed on the meriis, was
the reasoning that the Defendant failed to file a timely claim on the sscond post-
conviction claim. The Defendant is not argning that the district court denied him his
mation to investigate after his second appeal (after 1995), be is merely tacking on an
old issus from his first petition with the hope to sway the court imo ignoring the
procecural bars put in place by the Nevada Legislature. The Defendant’s claim does
not present an impediment externa] to the defense that would warrant a finding of good
CALLe,

Despite the fact that the Defendant does not have good cause for his second
post-conviction petition delay, he alsn does not have the required actual grejudice to
suppart a waiver of the procedural bara. By the Defendant claiming that his first post-
conviction counse] failed to investigate does not creats an actual prejudice en the
Defendant's delary in his second post-conviction petition. In fact the Defendant cannot
| claim that ho was even prejudiced in the first post-conviction claim due to the fact that
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this Court waived the procedural bars when it addressed the first petition on its merits.
Bennatt v Statz, 111 Nev. 1099, 1103, 901 P24 £76, 679 (1995). The Defendant has
been anything but prejudiced considering that the district cowrt gave him ample
oppartunities to argue his petition and that this court is now hearing the Defindant’s
third appeal with liftle to no new arguments from the uther appeals. |

The Defendant's specious argumant that his first post-conviction counsel’s
failure to investigate somebow caused his delay in his second post-conviction petition
should be denied for lack of good cause and actual prejudice.

It .

R I PO LT LT

The district court graated the Defendant’s petition for writ of habeas corpus for
a rehearing of the Defendant’s pesaity phase. However, the district court denied the
Defendant’s claims in his petition asking for a new trial based on the fact that the
Defimdart failed to meet the procedural bara set forth in NRS 34.726 and NRS 34.810.
The Defendant is appealing the disirict court ruling stating that the district cotrt was
mistaken in denying that portion of the Defendant’s wiit.

A
s Claims Dinnissed as the
e Fin Baveed by NEE 3476 ead No
morActndPujadweWam

xmmmsmmumumwamm
&rmmm&dwﬁmm(i}mm&mﬂaﬁmﬁm
direct appeal is filed or within one (1) year after the State Supreme Court jasues its
remittitur on direct appeal, unless good case is shown for the delay, NRS 34.726; se
alsa, Moran v, McDaniel, 80 F3d 1251 (9th Cir. 1996); Passanisi v, Director, Nevads
Dept, Of Prisons, 105 Nev. 63, 66, 769 P.2d 72, 74 (1989). Ifthnpeﬁnmmnotﬁled
within one (1) year, and good cause for the delay is not shown, the petition should be
sunumarily dismissed, IS, at 67. The Nevada Supreme Court has carefully upheld this

10
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one year time bar. Seq Gunzalesy, Stats, 118 Nev. Adv. Op. No. 61 (2602)(1anguage
of NRS 34.726(1) “is clear and unambignous™).
Goodmfwdclaym:fmepemmdmskmmmzm&s&nﬁmof
the Court that the delay is not the fault of the petitioner and that dismissal of the
petition as untimely will unduly prejudics the petitioner, NRS 34.725(1). Ses Hood
v. State, 111 Nev. 335, 338, 390 P.2d 797, 798 (1995)(*Counsel's failure 10 send
appellant his files did not prevent appellant from filing a timely petition, and thus did
10t constituie good cause for appellant’s procedural default”); Hacis v, Warden, 114
Nev. 956, 960, 964 P.2d 785, 788 (1998)trial camsel’s faiture to infocm defendant of
right to appeal does not constituts good canse to excuse vatimety filing of petition).
In order to show good cause, 2 defandant has the turden of demonstrating that there
was an fmpediment external to the defanse which prevented him from complying with
the proceduzal Jefault rules. Lozada v, State, 110 Nev, 349, 353, 871 P2d 944, 946
(1994). Pursuing relief in the federal courts does not constitute good canse for dalay
in the state court petition. See Collev v, State, 105 Nev. 235, 236, 773 P.2d 1225,

| 1230 (1989). ‘ .

m&wmmmwmmmmmwwammm
July 7, 1998, two (2) and & half years after remittitur was isgued on his second appeal
| to the Nevada Supeeme Court. This is a clear violation of NRS 34726, however, the
district court beligved that ths Defendant had good canse for only two (2) claims of the
thirty-seven (37) claims presented by the Defendant (RA, 3949) (RA, 2199). |
| Althongh the court erred when it ruled that good canse was presented for two (2) of the |
clais, the district coutt wes conrect when it denied the other thirty-five (35) based an
procedural grounds.  The Defendant does not present good cause for the thirty-five
claims and therefare the claims should be denied.
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 “The Defendant makes numerous claims in this sost recent appeal that have been
raised in the previous two appeals before this Court. It is apparent that the Defendant
is raising these claims again 50 that he can have another chance gt itigating issues that
h\@ueahudyduﬁ@dl@ﬁmﬁhkm 1t is his hope that this Court will ignare the

numerous procedural bars that are in place to limit shuse of the system, in order for

hirn to hopefikly get something to go his way, Whet the Nevada Supreme Court was
Pmummmmmm'xm'mmmmmm
procecural viglations, the Defendaot was siill unable to prevail based on the mezits.
Today the Defendant wants the Court to agein be gracious and re-review the same
izgues that the Court has reviewed twice befars. The Defendant’s claims must be
dismissed 48 succexsive snd barred by the law of the case,

* Tn February of 1950 this Court decided the Defendant’s direct appeal. Bonnett
¥ State, 106 Nev. 135, 787 P24 797 (1990). (hezeinafter “Benatt 17). In ita decision
the Nevada Supreme Court stated that: (1) Jeffrey Chidester’s testimony was propecly
examination; (2) the distdict court did not errar in admitting the Defendant’s pootty
W(S)&uemmmmm&byﬂwmwwmmdmm
for prosecutorial misconduct; (4) robbery, burglary, and absenice of apparent motive
could be used as aggravating circumstances; (5) evidence presented supported a
finding that the Defendant killed without an appavent motive; and (6) the capital
-mﬁmmwmwﬁmﬁmﬂiy?mmdowﬁ

Then in August of 1995 the Court decided the merits of the Defendant’s post
conviction petition for writ of habess corpus. Bennettv. Stats, 111 Nev. 1099, 109
P.24 676 (1995), (hereinafier “Beannett 2°). It was stated that: (1) the prosecutor’s
discussion of penalogy did not watrent prosecutorial misconduct; (2) the prosscutor’s

12
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mmummmmm:mmwmmmmmm
Defendant to warrant vosecutorial miscanduct; (3) comments regarding prosecutor’s
personal opinion were not improper or prejudicial; (4) trial counsel’s sirategic decision
to not inveatigate certain mitigating factors, such as Defendant's mental aod psycho-
social state, did not wamam ineffactive assistance of counsel when thare was
'omwm&gmmﬁhﬁefm&m‘smﬁ&mdmthediﬁamm
instructed the jury regarding the conterrmpletion of aggravating over mitigating
circumstances,

. 1.
B s A AT Mo

“The law of & first appeal is the law of the case on all subsequent appesls in
which facts are substantially the same” Bejarang v, Staie, 106 Nev, 849, 841, 801
P.2d 1388, 1389 (1590) citing, Hall v, State, 91 Nev. 314, 313, 535 P.2d 797 (1975);
See alzo Dawsan v, State, 108 Nev, 112, 113, 825 P24 595, 593 (1992). Further,
“{t]he&cmcf&bwdtﬁemmbeawdﬂbyammmﬂ
precisely focused argament.” Parfgen v, Stats, 110 Nev. 554, 557-58, 875 P.2d 361,
363 (1994). Although Appellant has added additional facts and cited additional law
in sapport of these issues, they have already been decided by the Nevada Supreme
Court. Becauss subsequent appeals in which the facts are substantially the same may
not be relitigated, Appellant’s claims are barred by the doctrine of the law of the case.
Bzjarena 108 Nev. at 841.

In the Defendant’s Answer/Cross-Appeal Opening Brisfbe places every single
issus that has already been decided by this Court befure this Court again. Section three
(3) af the bricf is where the mainstay of issues are located.

J Jasue 3a asserts that counsel filed to have the Defindant properly evaluated by
a neuropsychelogist sud psychiatrist for the purpeses of prasenting mitigating factors
at sentencing. (CAOR, 28). This Court decided that very issue in Bennett 2 on page

13 A LAT MWOOCRIMCLET AR M ATV SN TT- 7D
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1107, when this Court stated “Beanstt's counsel performed effectively in the face of
overwhelming evidence of guilt and aggravating circumstances,™ Bennett 2, 111 Nev.
at 1108, 901 P.2d at 682 '

Issue 3b assexts that counsel failed to present evidence regarding the
I Defisdant's turbulent childhood snd instances of good character, (CAOB, 32). This
Court considered this very issue in Begnett 2 when this Court recognized the value of
the Defendant’s father giving emotiopal testimony regarding the Defendant’s
baclground and childhood. Bennett 2, 111 Nev. ak 1108, 901 P.2d at 682,

Issue 3c asserts that counsel fafled to sofficiently cross-examine State’s
mamiptapﬁlymfmdefeaaamm (CAOCB, 37). Yt this Court
reviewed trial counsel’s perfotmance and mads a judgement on the effectiveness of
that performance in the Defendant’s Iast appeal. This Court stated, *Tt is difficult to
imagine what Bermett’s counsel could have done differently in arder to obtain 2 more
favarable verdict.” Bemmett 2, 111 New. at 1108, 901 P.2d at 633. '

Isque 3d assexts that trial counsel failed to-object to the State’s use of the
Defendant’s poetry writings that had been subject to an unlawiful ssarch and seizure.
(CADB, 39). The Defeudant again disregards the prior opinion and re-asserts a clalm
that has already been decided. Ta the Defendant’s direct appeal this Court addressed
this issue and decided that ths ssizure of the wrilings was proper, and that the poetry
was properly admitted info evidence by the district court. Bermett 1, 106 Wev. at 139-
40, 787 P.2d at 800 (1990):

Tssus 3i asserts that the Defendant wauld not have received a sentence of death
i mitigating factors and rebusta) evidence had been brought to ihe attention of the jury.
(CAOB.ﬁ) In his beief, the Defendant even indicates that this Conrt has litigated this
issue previously but wants another review in the hopes that a small fact will change
this Court’s ruling, (CAOB, 44). In Benneit 2, ths Nevada Supreme Coust looked at
all the factars of mitigation and determined that tial counsel bad performed affectively
| ander the burden of overwhelming evidence of gnilt. The Court believed that the

4 PAIRAATIPOCCH IR P VIR T T- A7
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mmmmm&dmmwym&mﬁﬁgaﬂmwmawem
as trial counsel was able to convince the jury of three (3) mitigating factors. Beqnett
2 111 Nev. at 1108, 961 P.2d ot 682

Lssue 3] asserts that the Defendant would not have beea convicied of frst-dagres
murder and sertenced to death bad trial counsel investigated his mental state, (CAOB,
47). Again, the Defendant asserts not only a claim that has previously been litigated
mmmmmammammwmm:ammwea
(CAOB, 28). Az argued supra, the Nevada Suprema Court addressed this issue in
Dennett 2 and stated that trial counsel’s grategy to not inveatigats the Defendant’s
mental condition did not warrant ineffective assistancs of counsel. Henpett,2, 111
Nev. 211108, 501 P24 a1 682

Issues 3B1 and 3B2 assert that aggravating factors such as the ldlling being
committed at randam and without apperent motive are constitutionally invalid.
(CAOB, 48). In Beapeti 1, this court rejected this argument and stated, “this killing
was not necessary to accomplish burglary or robbery. We conclude, therefore, that
under these circumstinces, substantial evidence supports the jury’s finding that
Appellant killed without appareat motive.” Bermett 1, 106 Nev. at 143, 787 P2d at
| s02.

Issue 3B3 asserts that prosecutorial misconduct was committed when the State
used fmproper metaphors and statements. (CAQB, 51). This claim has not only been
titigated once before this Court, but in fact it has been litigated twice befare this Conrt.
In Bennett | and Bemnett 2, the Defendant aftempts o argue that the State comumitted
prosecutorial misconduct in ita statements made to the jury. The Nevada Supretue
Court rejected this argument ia two different decisions. The Defendant is now asking
the Court to Weigh this Issus again besause allegedly this Court did not “consider the
effects of the misconduct on the jury.” (CAOB, 59). Not anly did the Defendant get
two chances for review be is now criticizing the Nevada Supreme Conrt’s efforts and
wanty a third review of the exact same issue. See (CAOB, 60)
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Issues 3B6 and 3B16 assert that the trial court improperly admitted the
Defendant's poetry in the proceedings. (CAOB, 64, 81). The Defendant already
asserted this argument within bis brief, supra - issus 3d, which was also airesdy |
litigated in the two previous appeals that the Nevada Supreme Court has given the
Defendant, Benpatt 2, 111 Nev, at 1107-8, 901 P.2d at 632; Begnett 1, 106 Nev. at
140, 787 P.2d at 800,

Issue 3B7 asserts that witness Jeffray Chidester was improperly inflnenced by
monstacy and ciher inducements from the State. (CAQB, 67), The Court addressed
this issus in the Defendsut's direct appeal stating, “Chidester did not find out about the
reward until several days after he mads his statzment to the police.” Bepnett 1, 106
Nev. at 139, 787 P.2d at 799, “Chidester’s testimony was properly admitted.” [d,

Issues 3B12 and 3B13 assert that the aggravating factors of in commiasion of
a burglary and in comuission of & robbery are invalid. (CAOB, 76-78). The Count
addresses this issus in Beppett 1 and then dismissed it as a specious claim that doea not
bold legal or factual weight. Bennett 1, 106 Nev. at 142, 787 P.2d at 801.

Issue 3B22 asserts that the death pepalty as administered to the Defendant does
not satisfy constitutional standayds, (CAOB, 86). However, tiie Defendant already
argued this very point ta this Court in Bennett 1. 106 Nev. at 144, 787 P2d at 802.
This Court rejected that srgument by stating, “This Court has repestedly rejected these
contetions and has held that Nevada's sentencing procedure is coastitutional.” Id,
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Asindmat:dtﬁmwmmnfthmﬂm the Defendant has
made successive petitinns throughout the judicial system. With respect to successive
pcuamms 34318(2)pmvidmasﬁallom
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thepn&deumauonwumthcmtaa,

'aagﬁxuaﬁsrg;

. 18-

JADO4642



WO s S W e W e

e I T
- 3

.12

Py

o @

| g o e i S o

The Defendant bas clearly had his day in court. The fact that numerous similar
issnes are back before this Court iy a testament to Defendant’s persistant attempts to
take advantage of the criminal justice system. This case has been constantly lifgated
sincs Defendant was originally charged in 1988. In the twelve (12) years since the
crime was committed there was a full trial, munerous hearings, a flood of motions, and
& number of petitians and appeals. At some point justice requires finality. These
issusy have not onty been raised with a lower court previoysly, but have been appealed
to the highest couxt of this Stato and denied. ‘This Court stated in its 1995 decision that
there was “overwhelming” evidence of Defendant's guilt, Benastt 2, 111 Nev. at 1108,
901 P.2d at 683. Defendant has apdly demenstrated his ability to invent and reinvent
arguments in this case.  Without procedural hars in place to stop the flead of non-
meritorious litigation, this process could go an ad iyfiritsen. The district court clearly
mmmmmw*smmm&mmmmw
postion of Defendant’s petition.

L)
+

3.

R Pl B W TR e

within this appeal that are procedurally barred based om NRS 34.310(1)(b)-
Defendant’s claims 3e, 3£, 3g, 3k, 3B4, 3835, 3B8, 3B9, 3819, IB11, 3B14, 3B17,
3B20, and 3B21 were never ssserted by the Defendant in his direct uppeal or
subsequent post-conviction proceedings. Due to the fact that the Defendant failed to
‘miammxsmmmapmmnwﬁmmmhmwﬁam
to relief on theae grounds, and his petition was properdy denied. NRS 34.810(1)(b)(2)-
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NRS 34. BlO(l}(b} states: :
Themahaﬁ dismiss a petition if the court

m&) mewmwmwofa

for 2 writ of Mmawmml&aptiw
pﬁmbasta)mw mh?ﬁ‘bmhammenand
ﬁndsbeihcmﬁarthn to

pmﬁnmundsmd prejudice to the
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‘ Ammmmmmmmw
1¢ { have been raised on direct appeal. Warden v, Sparks, 91 Nev. 627, 629, 541 P.2d 651
11} (1975). In Wirden v. Sparks, the Nevada Supreme Court stated the following:

12 mmmmmmmmumm

- 1smAes raised ~conviction which
13 gb:t mmbmmmdmm w}‘we

*1 m%@m YiS P b

13

16 mawwwmm;mmwwwm
17 mmmﬁac}mhapﬁhmﬁmmofhbmmthummﬁmk
13 WWW&WWmmMWMW
19 ifnrtba failure. NRS 34.810Q3); Kimmel v, Wardan, 101 Nev. 6, 692 P.24 1282

(1985); Bolden v, State, 99 Nev. 181, 659 P.2d 386 (1983). The Defendant has not
mmmhmmwummmwmmwwa
"cansidered by this Court,

In the instaxt matter, claims 3, 3¢, 3g, 3b, 3B4, 385, 3B8, 389, 3B10, 3B11,
3B14, 3B17, 3B20, and 3B21 should have been raised an the Defendant’s direct appeal
or previous post-conviction proceedings. ‘The Defendant has provided no good cause
for failing to raise these issues.  The Defeadant's argument that alleged Brady
{ viclations preveated the Defindant from raising thess issue is specious and should be
denied. None of these thirteen (13) issues relate to any of the evidence the Defandant

- J I
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claims were withheld from his deferse. Defendamt asserts that the jurors were biased,
that venue was improper, that the discretion of the District Attorney was improperly
delegated to the victim, ete. These claims could have been raised in direct appeal and
rinthaﬁntpwmvicﬁanpmmm They were not and pursuant i NRS
‘3asia(1xh1mqmpr@edydimimbyﬂumm
CONCLUSION
r' The State's Opening Brief, along with the faregoing, demonstrate that the
District Court erred by granting Defendant’s motion fur new penalty hearing. The
District Court'a exrors are procedural in nature. The Defendant’s Answering Brief is
| unsbis to present this Court with any anthority justifying the trial court’s decision.
Therefors, it is respectfully requested that this Court reverse the District Courts | -
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12 | decision to grant Defendant 4 new penalty hearing and reinstate the jury’s verdict.
13 Dated this 26th day of November, 2002.
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CERTIFICATE OF COMPLIANCE
1 bereby certify that | have read this appellate brief, and to the best of my
knowledge, information, and beliaf, it is not frivalous or interposed for auy impraper
parpose. 1 firther certify that this brief complies with al? applicable Nevada Rules of
Agppellate Procedurs, in particular NRAP 28(c), which requires every assertion in the

Pwmmmmwmmmhwwwmmm

‘record on appeal. [understand that T may be subject to sanctions in the event that the

accompanying brief is not in conformity with the requirements of the Nevada Rules of
Appellate Procedure, '
Dated this 26th day of Movember, 2002,
- L
e U v

e

Chief Deputy .

Office of the Clark County District Antorney
200 i Suite 701

Fost Box 5

1
Las Ve?s. Nevada 891552211
(702) 4554711 '
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| RESPONDENT'S ANSWERING BRIEF 0 the attorney of record Listed below on this
26th day of November, 2002,

FRANNY A. FORSMAN
1553 mﬂ%md 2et, Suite 700
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GEHE 1. PORTER
DETICE 00

QPR ATMENT DAL
LAY VEBAS, Kevanh £nY

o, @

1
DISTRICT COURT Fil.tu

CLARK COUNTY, NEVADA ‘o ') © o
' kil 3BWE

THE STATS OF NEVADA, . )
Plaineifs, dﬁmw

Case No. C123476CLERK

vs., Dapt. Ho. I

bocket ¥No. “J

LAWRENCE COLWELL, aka
CRARLES DURRANT,

Defendane,

W s Tty Y B W Rl S T Yt

. WHEREAS, LAMRENCE COLWELL, aka CHARLES DURRANT did. on the
0ch day of June, 1935, enter an ungualified plem of guilty to
che charge of Murder in the Firat Degrase, as set forth in the
Information herein; and ‘

WHEREAS, said plea was made befora the undersigned, GENE T.
PORTER, Distrist Judge; and that thersafter the undarsignad GENE
T. PORTER, Uiscrict Judge, tha undersigned MICHAEL R. GRIFPIN,
Discrict Judge, and the undarsigoad JERAY CARR WHITEHERD,
Districkt Judge, were duly appointed by the Hevada Suprama Court,
pursuant to NRS 5178.558 on the 27cth day of July, 2995, to
eonduct a penalty hearlng in this case pursuanc to NR3 §175.552.

NOW THEREFORE, the undarsigned judges, snd each of thenm,
haying heard the evidence, statements of counsel and the
hefendany, and ghe Defandant having been given tha opporrunity ko
maka a agavement. and having done so, Eind, heyond a reasonabls
doubt, the sxistence of the following aggravating circumstances,
ag sat Forth in NAS §175.552 and 8R4 5200.033:

1. The murder was committed while the person was engaged
in cha commission of or an artempt to commit any Rokbery.

, EXHI‘B’"N. <%
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2, The murder was comwmitced while the person was angaged

Sl

in the comnission of or an attempt to comait any Burglary.

3.  The aurder was committed by a parson who was praviously

(VYR

convicted of a felony invelving the use or chreat of violance to
che person of another.

W A

4. Ths murdsr was commitred upon a persen at random and
wirhout apparent wotive.

The undersigned judges and each of them £ind no attigating
circumstances exist in this case and therefors f£irnd bayond a
reasonable doubt, that the lack of mitigating circumstances
cannot cutweigh ths aggravatcing circumgtancas found as set forxth
abovs.

NOW, THEREFOAE, GOOD CAUSE RPPEARING, the undersigned judges
| having cast a upanimous vore tharefor, set and lmpose upon
LAWRENCE COLWELL aka CHARLES DURRANT, a sentence of Dearh, said
X sentance to Ba ispogesd and & red pursuant to law.

DATED and DONE m__ﬁ_Z:dag of Auguse, 1995.

o R T

2 8 5

GENE T, iatrict Judge

=

LI SN

5
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“ L4 THE SUPHEME COURT OF 3

MARVIM LEWIS DOLEMBY,
Appellant,

rx.

THE STATE OF NEVADA,

Respondant.
i ‘ ORIER OTSMISSIHG AMSEAL
. This fa ap appeal from an amendsd judgment of
aonviction,

Appsllant Maizvin Lewis Deleman was convicted, puravant
t® & jury verdint, of Zirst degres murdesr with the use ;;i a
deadly weapon, atfempted murder with the use af a deadly weapon, |
and twa counts ol robhary with the use of a deadly uweapon,
Saleman was ssatanced to death far the mueder and & total of one
hundzed yesxs lmpriscnment for the othar uffenses. oOn d.i.za».:ﬁ
appeal, this court af:ﬂ.md‘ the judgment. Doleman v. State, 107
Navw, 409, 812 P.2d4 1287 {19%1}.

Coleman subsequently filed a petivion Loz poaﬁ—-
mﬂoﬁi&n relisf in the dlstsict court. . After helding anj
evidentiary hearing, the district court denisd Dolspan’s
petition. On appeal, this couzt reversed and remanded for a new
panalcty a;lczomxnnxéu after concluding that Oolaman "Tecaived
ingffactivs dsaistance of counsel at the penalty phase. Doleman
R v. State, 112 d¥av. 843, 921 p.2d& 278 {1384), This court
indicated that it was “not necessary tc raview Doleman’s other
conteaticns in thia opinion® in light of its dispesition, Sea
id, at 84§, 921 P.2d at 279. However, this court rvecagnized
that Doleman had raised one claim that did not zelate o the
penalty detesmination: Dolaman claimed that his counsel failed
to objsct to a malice instruction given to the jury, Jee id. at
845«46, 921 P.2d at 279-8G. Thae Jrate petitionsd for reheazing,
but Ooleman ¢id not. Thia court danied the State’s petitionm,

In liew of a new penalty heazing, Uoleman 4nd the

msngmm_ PAINE State reached a sentencing agseemant, which was filed wich the
12 . N
chgg?fém ,,,,zf,f e distrigt court. The parvies stipulated that Dolaman rgceive TWo

JAD04652



’. moxdas. However, Dsleman :s..ained “the right to ssek g
Cwrmination of the merits of the iasue ragarding failure zai

object at the guilt phase o the implisd calize jury ioavructisan

which was . . . presanvad to ths Navada Supzema Court” in his

pricr appeal. On Novembar 13, 1998, the disgrict ceurt anteved

an  amended judgmenz of coavictien in  ascardancs  with
pacties” agrwament. This appeal followed.

the

On appsal, Uolaman again zataes the glaim previously
prasasted to this couzt¢ that his teial counssl) waa Lneffeceive
for failing to obiject tao the malice instruction that was givan
to the Iucy. Thia clala does not paztain t3 the amended
judagnent of convistion | At f{ssye in thias appexl. X Dalepani.
helieved that this court praviously overlocked the claim, hej
should have. sought rehearing. Nevestheless, we clapify that
this couzt previsualy rejestad Dslaman’s clsim, despits the
abaence of sxplicit language ia ouz prior opinion raselving the
claim, OColaman’s claim that cgunsel waa ineffective lacks murit
in iight of cass law upholding the wvalidity of the juxy
instruccion at issus.  3se Ruland v, 3tace, 102 Nev. 529, 533‘.
728 P.2d 918, 820 (1586€); zes also Doyle v. Stats, 112 'Wevw. 873,
300~02, 923 P.2d 901, 913-16 {1936).° ;

ﬁaving: goncluded that Doleman i3 not entitiad to
zelief in thia mattes, we

CROER this appsal dizmissed,

F 3 J;
F Jc
3 B 28

aavits

g Hem. Remald D. Pasraguizzs, District Judge
Attarnay Genmral

Clark Coungy Dlsvelet Aticzney
Pavrisia Brigkaon
Clarxk County Clezk

) bt ]
saack & P

prt R el

‘polemants attempt to discinguish Ruland lacks -
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Iv THE SUPREME COURT OF THE STATR OF NEVAIA
RECEIED
4PE) 11908
Appellant, ]
Nevada F;ub&e Dal

REBERT J. FARMER, Na. 180582

va .

DIRECTOR, NEVADA DEBARTMENT § FELEB
OF PRISONS, GEORGE SUMNER, g
Resgondent. ¥ ﬁ%& @‘1 imi
) .warm FOUNTAIN
SUPSIAL COGRT
WY
0 DISMISS PES;

This is an appeal from the district court's ocodar
danying appallant’s petition for a writ of habieed corpus.

Egbart Faraer plad quilty t0 s mupdsr coamlitted on
Januacy 18, 1984, Ha was ssntenced to doath by a thraa-judge
panel, and we affirmed the ssntance oo diract appeal. Sy
Farma® ¥%. State, 101 Hav. 419, ;203 P.24 149 {(1538). In
Septanber 14986, Varasr Silad his petitton for § writ of habsue
coTius. An avidentiary heaving m ‘pald Dy tha lowsr court oo
FabTuaxy 5, 1887, ‘Fo}lmx#n the heazing, the lowsz cm;rt
srdared the petition dismisued.

- Permar contends that wvidence waa atuitted at nla
panalty heaxing which violated the Eights' Amandeant of the
united Stetes Constitutien, reguizing that the dedth seatence be
awt aside. In Booth v, Maryland, ___ %.8. __ . 107 §. ct. 2529
{1587}, -the Suprens Couxt neld thet the introduction af a vs'.ctd.m
impact statément at tha zantencliig phase of x capival murder
+xial did vislats the suarantess #»f tha Eighth Asandment.
Yarmer illeges geversl violationa of the Eighth Amendbteant ax
announced in Booth: (1) repzessnkations by tha prosscutor that
he observed and spoke with Mry, Qca.um about ths dawascating
impact of hax son's daath, {2} the introduction of s presentents
regart {rom Weshow County concesrming the impact of an uurai.ztea

hosicide and the reprasentations of the son ¢f the victia af the
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untelated homicida, and (3} tastlagoy of nuf. Cokb, a viztim of
an unzaeisted kidnapping, relating to the impact on har son and
hexaels. ’ v

Respondant arguss, and Farmer adeits, that this issue
was nobt ralsod prior o this appeal. It wags oot raiszad at the
santenclng l-.aat:kaq-: it was rat ralssd on direct appeal; and it
was ROt valismd =t tha habasw corpus prosesdings bslow.
Ganarally, thiz court will not consider an issue that Ll raized
for tha firat tine on sappexl. Gibbona v. Statm, 57 Nev, 520,
8233, 634 P.l& 1214, 1216 (198B1). Progedural default has
similazly baen epplisd to post-conwiction relief aciions. 3Sag
Junior v. Wardan, 81 ¥Newv. 111, $32 P.2d4 1G37 (1973}: Johnaon v,
Narden, 8% Nev. 476, 477, 515 $.24 62, 64 (1973). We note that
subatantisl case law sxistad st the tioe of the penalty hearing
which suppozted the couzt's dwmeision 1A Booth v. Maxryland,
- WE. __, 107 £. Lt 2529. Saue Zant v. Stephens, 452 U.S.
862, 879, BES (1%343); Enmund v. Tlezids, 438 U.S. 782, 798, 801
{1982); Bockh v. Maryland, 507 A.2d4 1058, 1124 (Md. 1985},
Accordingly, we 2ind that Parmsr t-z;‘a fallsd o show Qauvas for
this pracedurxl default. Mugyvay v. Carrier, 477 U.8. 474,
1046 5. On. 2539, 26452544 {19838},

rl

Furthesnors, we note that Farmer‘s dixect appeal wis

final en Auguast 37, 1%45. Booth v, Haryiand, 0.5-

i — T

107 §. Cb. 2529, was not decided until Juns 15, 1967. Farmer
has failed to divest thiz court’s attention ts any casas which
sugqest that BoaSh should be sppllied reiroactively to decigfons
which wera final prior ta tha date of the Court's ryling, Tne
uméu States SupToms CTouzt has not dafined the limits of

‘twm-ctivo sppiicaticn o2 the Hooth decision, and abaant the

high court‘s direction we wiil pot sxtend tha appllcation of

tnat decision ta the degras which rtavarsal this case wal.‘xid
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Taqulre. Sam Solem v. Stumss, 443 V.3, 638, 643, 650-69)
(1983}, '

Farmsr alimges that there wara saveral ingtances of
prosegutorisl misconduct at the paoaity hearing., Respondent
admits that certaia ststements mads by tha grosscutor wers
improper. Howsver, & claim of prosecutorial aisconduct could
hawe and snould nhave besn presanted on direct appwal.
Accordingly, Farmar i3 procedurally barted from bringing this
¢lais. Kimmel v. Warden, i01 Nev, &, 7-8, 602 7.24 1288, 1287-
1288 (1968); Jundor v. Warden, 91 Nev. 111, 533 P.24 1037
{1&?.51.

rarmar contands that th-( lowveyr court abtusad it
discretion in concliuding tlat he knowingly aend intslliigently
sntared his plaas of gullity. On the moraing sf bhis Triasl,
March 25, 1384, Parmar withdrew hie oxiginal Plad sad pled
guilty 0 xurder witl' the use of a dsadly weapon and xabbary
with the uss of a :andiy weapon, Ve ‘Iwu stated that the
fosloving miaimal raquivements sust ba shown affirmstively in
cases whaze a guilty pilss has besn accaptad! (L) &n
undazatanding walver of constitutional rights and privileges,
{3} abwancs uf casrelisn by throst nz' propige of leniancy,
{3} underatanding nf aumswmu. of ths aiu, tha rTange of
punighasnts, .and (4} m undergtanding of Tha chargas and tha
slamants OFf the offenxs. Hanlay w. State, 97 New, 330, 133,
524 P.2d 1387, 1389 (3991). 7The ismues in the Linstant case
ralate to the latter two raquiremants. '

' During tﬂ- antzy a!ﬂ the guilty pleas, the coyrt
quaztionad Parmes as to whether the plaas werd voluniazily sand
knowingly na'n. The court spsclfically askead Farner whethar the
plaas ware mada Fresly and “wuntaxuy and without any fesar,
threat, or promisaws, whather he wax aware of the mazimum

penalties pogaible, desth for musder and two consecutive fiftaen

3
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year teIms for robSery with tha ugsa of & dSaadly waapon, and
whather he waz awarsa of his canstitekional .;'.'th‘hl whinh D was
waiving by plesding guildy. Farser waa then auked whathexr ha
had digcussed both countw with his attorney and wheathas his
attortey had axplained the aelemsantx of the crimes, the State's
burdan of procf, and the sazimues ssntances. Fammar respondad
sffizmativaly ©O all questiona. Facmar then sktated that there
wax & plan batween himgal? and twe others to ok the victim and
that during the robbery he stabbed and killad the victis sad
then procesdad to take the property fram tha vietim's hoam, AL
the peralty - hsaring, eyewitnsss tagtiscony wam presented in
support of Farmsrts admissicnx. Bazed on sur Teview o2 tha
record undar the totaliity of clizcumatances t#t: a3 anpounssd Lo
Brysnt v. State, 102 Nev. 268, 721 P.2d 354 (1986), we concluda
that the lower court did oot abuse its discretiom ia concluding
that Farmar koowlngly® and intslligently sptarxsd hia plmas of
gulliy. .

' Fascawr copbands that teatimony proessnted at the
panality Maaring by an ayewitness was .mzﬁca.m g suppory the
2inding of aggravating olrcumstances. Faraar arguss that
Malania Maxks, the syewitnens, was &n a;cmnct tn the crims
chargad and her tasbimony was unsupportad, Gespondant doss not
adale that MarkKe was, in fact, an Mﬁm’.t}i,’ and wa Fingd 1t
unnecexssry to Tesclve z:mi: iapsue.

whan Fatwas ‘;lnﬁ guilty, he admitted ehat he stabbed
and killed the vietia, and that ke resscbased taking things frce
tha victim's homa following the murder. Additicnally. he made
self~incriminating atatsmenta at the penalby haaring, including
a a!;.at:umt that ha left the victia's howe in & woter vehidla
which appsrantly uas at the victig's bomx end balanged to tha
vigtim's mother.
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Glvan thiy 'néditlenal avl.éam'.a.. we f£ind that ths
kastiaony a8 Melanis Macks was aulficiently corroborated g0 as
to sugpeTt the panal’s finding of the aggravating cirsumatances,

Lastly, Farmer contands that he Iscaived ineffachive
saaistance of counssl. Farmar ebtsapts to support this =laim
bagad largaly wupon the .nlaged arzor wWhial wa have resolvad
abova. RAovever, Faxmer alao sllagass that his counsal
insffaativaly investigated and presented mitigating svidarce.
He srguas that hias counsal neglsctad o pragsnt relavant aedical
and psychlatric avidence at tha panalty hearving. Farmnr
waintaine in his brict that "the «ract naturs of nia mﬂi«:ﬁ.,
physizal and pagchiastric makeup are [ais] undocumented and
unexplained.® Givan the fact that Fasmer has svill failed to
shtain this svidence and Incloeds 1t {8 the yacord, 1t nust be
soncluded that thera has besn no 1hauin§ of prejudice. Without
aual 2 showing, Farimr has not sat hia burden of proaf.
Styickiand v, Waghington, 446 U.85, 648 (1984).

. In summary, we find that the contantiona Taised by
Fermax hava bean withar pmaﬁu:uxy‘ Rarred, or t;h;az Farnar hag
fatled to sustain nis burden of preof or ahow prejudica.
Accordingly, wa haraby

ORDER thia spposl Sismizned.

b Z s F
Mowmbhray
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X < - cst  Hon. Mickasl E. Fondi, Distrizt Judge
L Ron. Brisn MokRay, Atiornay Janecal
S Brian Hutching, Chisf Daputy Aktornay Ganeral

favid Sarnowaii, Daputy Attornay Garersl
Tarrli StelK Rosasr, State Fublic Bsfandass
Micnasl K. Fowsil, Chis# Appallate Daputy
kian Glover, Tledlk

3
2.
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Hae . . = ",
: SUPRENE COURT QF THT STATZ O  aja ’ '

ROSERT JEFFARY FARMER, Na. 23%33

Filed

"FEB 20 192

Appellant,
¥s.

THE ITATE Q¥ NEvaOa,

At gk R gl P Rl Y U Mgl Sgu

Raspandant,
aﬁﬂxm .
z ol SN
GRDER OIFHISEING ATO¥AL uﬁm
1 Qs 2enely GLUNK

This i3 an zggeal “=2a& 0 ardes of tha diztvicy caust

L3

denying a getitian for paat-conviciign ralled.

Sn May 11, 1884, appellact was convictad, guesuant
3 guilty plea, of ane count sash of firset degrase aurdar wik,
vas oFf a deadly wedpon, and rabbexy wifth use 4f & Swadiy
waApsn, A thrss fudge ganel santasced agga!:}.mt to dmath.
Tals caumt affirzad. spgellent's ludgmant of convictian and
Ientance. Firnes v, Skagl, 0L M. 402, 708 P.1d 149 (1949),
cars. dented Yarmar v. Navada, 476 U.5. 1130 (13851, O
Septambar 1%, 1988, sgpellant filed £3 She distsict caurt a
petition for & writ of habeas corpus. Qo Masch 20, 1467, the
alateiae caurt danied that petifiaon. TALg egurts dissizsad the
achsaquent Agppeal. Farmaz v. Girmetar, Nevads Sag'3 of
¥risons, Gacket Ne. 16052 (Uvder Dismisaing Aggeal, Mazeh 247
1938), gazt. Sanied Fismar v. Sumaer, _  U.S. _, 109 %.&%5,
1331 (13984%).
" oan dotofar 13, 1289, aggellant filed {n the diseziet
Bouy ﬂu Luatant mzi.v.mn for pgastwaaaviesiass ralieZ. Thas
Futtiw'iqa wat oppoesad By the state. “ne ALztrict cours
agpolnatad counsel *m ragTazant dggellant, and sanduczad a hoied
hna:m:g st whieh nz avidenca waz baksn.t Qo Sfsptaabex J.:'l:
1993, tha disericy csurt denled aggallanc's pamitian. This
apgsal fallowed.

* . -

tohe district guurt appaiased Jasax £, Mayherzy te i
DeETEIAnt agpallant., Haybazzy 2id pravicusly Tegrasancad
agpallant 12 the Unibtad Scates Olaweies Cauxd, aad had ¢ilad .
the lag2ant petitien for gostecanvigsida ralfed. I6 L&Y waglasx
why the petitisa languished far sa long La gha dlsewiel caun.
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Appel. 45 <conmands fNat the du;.:‘::.é-. 2oust esTed in
dsaying hig pasitign. 1o Wiax peviticn for zaguecanvicslan
Tellel, appallint’s sala casteatien. restated in variqus ways,
was that his varlaus attommeys vazea loedisctive for failing to
challanga adaguataly hiz sentancs af Z2sath Bagad en Hoath w,
Mazyland, 482 U.S. 498 (1937).° Speclilcaily, appellant asgued
that his pawvicus attasmays aneuld Rave argusd that Bgash had
satzoactive kgglicssian o agpsilant's case. 1

Wa naks that Hgath hayg rt_s'.':mfzzy bxan avezzulad. Fayne
¥. Tannassan,

— v.g. _ . 31 5.5, 2337 (1931}, Puzshaz, io
aur order af March 311, 1988, we indlsated thae tals edurs wouls i
b= unwilling ta apply mﬁi ratzoactively withaut I sgecifi
command to da sa fxdam the Sugrsme Cousc of the Uolted Statac
sseardingly, apggsllackt cxnnak demcastTats prajudice Ivom- B
Zallure of hiaz previous atloznmays ta amgua tha Zcath Lzzus.
128 StTickland v, ﬁ;unmqﬁan, 486 U.S5. 644 (1964); Wardan v.
Lyana, 100 Nev. 420, 681 P.2d 44 (1984}, gass. deated, 471
U.3. 1004 (1983). &

ApQellant s cantantions lacking aaxik, wa
GAQER Thix appesl 4lsolixzad,

1'*£

L

SRggeh Llisitad the wae ad vichin LImgact statamants 0 4

death ganalty hearvings. ¥
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IN THE SUPREME COURT QF THE STATE OF NEVADA ’

ROBERT JEFFREY FARMER,

; Ho. 28120
Agppaliant, ) T
i ; FILED
THE STATE OF HEVADA, i
.. Rezpondest, ;

_This i’ a proper purson appeal fxow an ordsr of che
district cousrt dsnying appallames third post-convietion petition
for a wrir of habaan corpus 1o a dezath pasality caas,

Appallant was oconvieted of firat degrea suvdgr sod
Tochbery pursuant te 3 guilcy plea Loz the 1983 stahbhing caath of
a ¢ub dziver in Las Vegas. Thisz couxt affirmed appsllant's
canwictlon and sentence o dizect appeal, !m ¥. Stacs, W01
Hev. 419, 705 P.24 143 (1345), ggzt. dsnied, Tarmaw v, Hevada, 478
.8, 1110 (1966). Arpsllant subsegueatly f£ilad two post-
conviction petitiony. <Qounsel was appolnted ta regrasent him in
koth potitions, hesrings weze held, and both petitions weze
denied. This coure dismissed sppallant's appeals from the ordars
danylng both petitions. Farser v. Directoar, Nevads Dept. of
Prisony, Nockse Ho. 18052 (Order Dismiawing Appsal, Harch 31,
1908), gz, dendzd, Farmer v, Susner, 489 U.3. 1060 [1989] and
Parmer ¥, State, Docket Ho. 225831 (Oxder Dlswmlissing appeal,
February 20, 1992). On August 28, 1955, appellant filed a chixd
pecizion for post-conviction reiief., On Marsh 1, 1996, the
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district <Sourt satered an ordex denying that pstizion. 7Thisg
agpsal fallowad.

In the petition below, appellant raised numearcus new
claims which he had not zalsed in any previous appesl or paticion
for Talisf. EHe alse raised clsims whieh had bean previqualy
cansidered in appellant‘s prisr appeals and pstitions. We bave
carefully reviewad the Zwcord on appesl, and we conclude chas
appaliznc’s clajus are all procsdurally bazred pursuant to Nag
34.310 (3} and {3} -

Appellaok argued helow that thoze was guood causs for
Falsiog prior clalms again because the prier cowt decisions were
ioncorrect and because additional factg required re-exaxinacion of
the issues. Ke claibed that good cause axiatsd for raiasing new

cliims becauze his prier counsal wers isaffective and becauss tu(

is a laywan who did not ynderstasd che legal aignificsnce of the
lawgus.

RS 14.818{3) and (1} provide as f£ollows:

3. A second or succsssive pecicion wust be
dismigmed if the judge or justlce Asterminsas
that it fails to zllege new ar Jdiffaranr
grounds for rallef and thae the prier
da;;«gi.gxuon way oo the 21-55&3 W:'h: naw
arent grounds are aged, udge
or jusecics finde char the failurs of the
patiniconar Lo assert thoae grounds in a prior
patician congtitured an abuss of ths welt,
3. Futsuans to subsectlons 1 and 3, tha
petitioner hay the burdes of pleading and
proving specific faccs that demcnsteate:
{a} Good causa for tha paticicnsr’s failura
to pressnt the clain or for presensing the
claim again; and
(bl  Asrual prejudice te the petitiamer.

i

JAD04666



@

i“‘

",

Agpellant cannok damonserate good cause for zalsing
clajms agaln in a wubsequent petition by zefining the ijsaues
prasented and previcualy wesolved. “The doctrine of the Yaw of
the case qannot ba avelded By a more datailed and precissly
focusad aygument aubsequently wmade after =sflection upean the
previous proceedings.” Hall v, Stage, 1 Hev, 314, 315, 53% 2.34
797, 793 (19751, {a defendsnt cannot jussify raislng clalme agein
py refining arguments raiu& in a priar patiticn). Thesa claimas
are precadurally barred pu:-&xmn to WES 14.910(2} and (3).

Fuorthar, appellant sannot deaonstrate good cauge by
olaiming to he lnexperieacsd or by having rslied on prioe cm;nz.
§¢e, =.g.. Phelps v. Director, Priscos, 104 Nev. 656, 764 P.2d
31353 {1288) (sppellact's linikad intelligense ox poor assiatance

in framing lasiss will nst averecms procsdoral bay). Plsally, am’

the discrict csourt carrsctly found, appellant’s claing have oo
substascive merit; Ghaxefoare appellant did not demonatTacs
prejudice, gsg Faxtgsn v, Heaze, 130 Nev. 554, $59, 075 P.2d 36,
364 {1994} [pesitionar must desonstrats both good canse and aztual
prajudice to overcems procedural bapa).

Abment frow this record on appeal la & “basis for &
finding of good cause ascribuktable to = 'mmmuz‘nimrr;l.m
of Juseice’* ar any showlng of factual lscscenca which weuld
sjustify slavating consearnz of fundamental justise aovar Che Dael)
te demonatrate good caume” and prejudice. Hogan v, Warden, 109
Hav, 9%2, 339-60, 860 P.2d 710, 715-15 {19331 {eiting MaCleskey ¥.
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Zany, 113 3.Ct. 1434, 3470 (1521] and Unlced Scatea v. Frady, 456

U.8. 153, 170 {1982)).

Having reviewsd Tha recoxd on appeal, and faor the
rexsens sak Zorth above, we sdncluda that appelianc cannot
dascnatcate exyor iz this appeal, and thar briefing asd oral
argusent aTe wnwarranted. m :mxauz ¥, Warden, %1 Nev. 81,
81, 541 P.2d 310, 311 {A97S), gast. ﬂgnj..gﬁ 423 7.8, 1877 {1378},
Accordingly, we ce
ORDER, this appeal dlamisaed.?

Magpln

IAlchough petitiches Bas uot bean grasted pexnission to Zils
documgnus in IXis satter in proper parson, geg HRAP 46(b), we havs
roceived and considexed pecicioner's proper mn docusentcs. WNe
conciude that the relief raqusated thersin s not wacTanted. In
view of our decision today, wa decy a9 woot zmspondant's poglan o
appeint counsel fox appollanc.

A
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Hon. Stephen L. Huffaker, District Judge
Hon, Frankis Sus Del Papas, Atternsy General
Ron. Steware L. Ball, District Acte

Ty
Frapay Foyssan, Fedsral fublic Defendaz
Micha

wi L. Pegcatta, Hevsda Appsllate and
past~Convietion Frofact

Robert Jeffirsy FParmer

Lorstta Bowman, Claxk

s
-
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IN THE SUPREME COURT OF THE STATE OF NEVADA

DONEALE L. FEAZELL, No. 37789 F"-ED
Appellant, )
va. NOV 14 70
THE STATE OF NEVADA, CANSTTE M 0cw
_;R_gupandent. R iping SHENEMECO

Thiz ia ap appeal from a district court crder denying a post-
canviction petitian for a writ of habeas corpus in a death penalty case.

The district court convicied appellant Doneale Feazsll of first.
degres murder and attempted robbery, both with the use of a deadly
waaspon. Feazell received a death sentence for the murder. This court
affirmed Feazell's conviction and seatence.’ Feazell subsequently filed 2
timely first petition for habeas relief in the district court. Thea discrict
court appaimted counael $o represent Feazell and denied the petiticn
following an evideatiary bearing. This appeal followed.

Feazell claims that his trial and appellate counsel were
ineffactive for failing ta challenge the following adverss rulings by the
district ¢ourt: refusing to provide Feazgll with fees in excess of $300.00 for

iFeazelly. State, 111 Mev. 1448, 906 P.2d 727 (1995).

gl

X .‘
-+ i,
A, LR
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an investigator; refusing Feazell's requeat for an eyewitness identification
expert; and limiting objections to the dafense attorney conducting the
exarnination, Feazell also claims that his counsel should have challenged
the admission of "victim impact”® testimony at the guilt phass of the trial
and the district court’s denial of Feazell's pratrial petition for a writ of
habeas corpus in which he complaiped of the introduction of allegedly
impropor evidence at his grand jury proceeding.

A claim of ineffective assistance of counsal presents a mived
question of law and fact, subject %0 independent review.? To establish
inaffactive assistance of counsal, a claimant must show bath that counsel's
performance fall balow an objective standard of reascnableness and that
counsel's deficient performance prejudiced the defense Ta establisk
projudice, the claimant must show that but for counsel's erroras, thore is a
reasanable probability that the result of the procesding would have been
different4

Feazell's claims of inaffective assistance of counsel Jack merit.
Firgt, Feazell failed to include the relevant transcripta of the diatrict
court's adverse rulings maldng assesament of its exercise of discretion

Hirkeey v. Stats, 112 Nev. 980, 987, 928 P.2d 1102, 1107 (1836).

sSurickiand v, Washington, 468 U.S. 668,687 (1984).
41d. at 834,
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difficalt, Further, Feazell has failed to establish that additional funds for
an investigator would have alterad the outcome of his trial® He has also
failed to demonstrate that he was sntitled ta an eyewitness identification
expert.d  Also, we perceive no error in the distvict couwrt’s Bmiting
objections to the defeass attorney cunducting the exsmination. The
*eontrol of the conduct of sounsel in trial rests largely in the discretion of
the trial judge and will not be diatusbed absent an abuse of such
discretion.*” And although Feazell failed to provide this court with the
relevant transeript, it appears that the district court Honited chbjsctions te
oua defensa counsel to avoid "double-seaming® and would have imposed

53ee NHRS 7.136 (providing that "[cJompensation to any person
fwrpishing . . . investigative . . . services must pot excead $360.00 . ..
unless paymant in excess of that Lmit is . . . [clertified by the trial judgé
... a3 necessary to provide fair compensation for services of an ugusual
character or duration”).

¢Cf Echavarria v. State, 108 Nav, 734, 745-47, 839 P.2d 589, 597-58
(1992) (holding that the distmet court erred in refusing to allow a
defendant the services of an eyewitnsas identification expert where
dencriptiona of the parpetrator were entirely incooaistent and where
identifications apparently influenced by exposure to pre-trial publicity and,
werg "cross-cultural” in nature.); sas glso Whits v, State, 112 Mev. 1261,
1268, 926 P.2d 291, 292 (1996) (holding that the district sourt did not err
in denying a defendant an expert in eyewitness identification where
eyewitness identifications did not suffer from "considerablz doubt™).

Campus Village v, Browpn, 102 Nev, 17, 18, 714 P.24 566, 567
(1988).
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the same restriction on the State if it were representad by two attorneye.®
Nor are persuaded that the State improperly introduced “viettm-itnpact”
avidence at tha guilt pbase of the trial. The testimony of the victim's
mother tended to establish that the victim would not willingly part with
his car. Her testimony was therefore relevant to the State's prosecution of
Feazell for attempted robbery? With regard to the testimony of the
victim'a swumt, it appears to be irrelevant but in no wise prejudicial.
Finally, at- the grand jury proceeding, the prosecutor adeguately
tnstructed the grand jurors that evidence of the Vegzas Warld shooting was
apphicable only against Faazell's ariginal co-defendant Sean Whita s We

4Seg Schoels v, Stats, 114 Nev. 981, 968 P.2d 735 (1998), rebearing
eranted. 115 Nav, 33, 976 P.2d 1275 (1999) ("A trial judge has authority to
asgure protaction of puhlic interests including assuring fairuess to the
prosecution.”).

5¢a NRS 200.380 (defining rebbery in part as "[t]he unlawful taking
of peraonal property from the person of ancther . . . against his will"); see
alsu NRS 48.015 (providing that "relevant evidsuce' means evidence
having any tendsncy to make the existence of any fact that ia of
congequenca to the detarminstion of the action moze or lesa probabias than

it would be without the evidence”); NRS 48.023 (providing that relevapt
evidence ia generslly admissible),

198se Stats v, Babaven, 108 Nev. 155, 175, 787 P.24 805, 819 (1990)
{indicating that segragation of evidence presented to a grand jury can cure
a defact in the presentation of avidance that is admissibie only against one
defandant); see alaa Rowland v. Stata 118 Nav. __, 39 P.2d 114, 122
(2002) (reaffirming that the ultimate {saue iz *“whether the juxy can

continued on next page . . .
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therefors conclude that Feazall has failed to demonstrate either that his
counsal's performance was objectively unreasonable or that he was
prejudiced.

However, our review of the recurd reveals that Feazell's jury
found both the robbery and "receiving money” aggravating circumstances
hased oo the same facts. They were therefore improperly duplcative i
Feazell did not raise the issue of duplicative aggravators in hig opening
brief. Nonatheleas, given the particular circumatances of this case, we will
reach the merits of this claim.

Firat, ahsant a showing of good cause and prejudice, tha claim
regarding duplicative aggravating circumstances would he procedurally
barred: Feazell's conviction was the result of a trial, and the issue could
have been raised in the instant habeas petition.”* However, good cause

.+« CORLGInUed
ram:za.biy be axpa:wi to comparsmeantalize the evidence as it relates to

asparate defendants™) (quoting Jonas v. State 111 Nev, 848, B84, 889 P.2d
544, 547 (1935)).

NSge Lane v. Stats Cane ID. 114 Nev. 299, 304, 956 P.2d 88, 91
(1908); NRS 200.033(4), (6).

28ae NES 34.810(1)(b}3) (providing, in pertinent part, that this
court shall dismiss 3 petition where conviction was tha result of a trial,
and the grounds for the petition could have been presented to the wrial
court, raised in a direct appeal or raised in any other proceading that the
continued on nezé page . . .
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exists to excuse the procedural bar because Feazall bas a right to effective
eounsel in this proceeding,V and, as we explain, Feazell's post-conviction
counsel was ineffective in failing to yvaise this issue in the instant
patition.* Counsel was ineffective and prejudice resuited because this
claim has merit; the aggravators are duplicative, rendering the “receiving
money* aggravator invalid. No purpose is served by requiring Feazell to
submit this claim in & successive petition in which ha also demonstratss
good cause and prejudice. Similarly, this court has reached the merits of a
claim of ineffective assistancs on direct appeal, without requiring that it

« .. cOndinued
patitionsr has talken to secure relief from his conviction and sentencs

_abuent cause for the failure to present the-claim and actual prejudice).

13Zee NRS 34.820(1)(2) (providing that sppointment of counsel for a
habeaa patitioner sentenced to death is mandatory if “the petition {3 the
first ane chailenging tha validity of the petitioner's conviction or
sentence™): Crvmp v, Warden, 113 Nav. 203, 934 P.24 247 (1897) (holding
that if & petitioner in a first petition is entitled to and appainted counsel
pursuant to the statutory mandate of NRS 34.820(1)(a), than petiticner ia
alao entitled to the affective assistance of that counsel),

“See Crump 113 Nev. at 302-04, 934 P.2d st 252-53 (stating that
ineffactive assistance of coumsel can constitute good cause to defeat
procedural dafault),
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be raised in the Arst instance in the district court, where the record clearly
demonstrated that counsels actions were inefective as a matier of law. 18

Second, Feazell argued unsuccessfully an direct appeal that’

hig twe aggravators wers duplicstive.’¢ Normally, the dostrine of the law
of the case barg reassertion of 2 claim in habeas,!” but we have discration
to revisit logal conclusions when warranted ™ It is warrantsd in this case
bacause after the dispoaition of Feazell's appeal, this court beld in Lgpe O
that the same aggravators in question here are duplicative.¥ Moreovar,
Lape 11 did not announce a new rula of law. On the contrary, it relied
upan well-established Nevada law in ruling the aggravators duplicative

Y8ea Mazzap v, State 100 Nev. 74, 75-80, 675 P.2d 408, 412-13

(1984); zee also Hill v_ State, 114 Nav, 169, 178-79, 983 P.2d 1077, 1084
(1998).

18Feazell, 111 Nev. 1449, 906 P.2d at 729-30.
U8ee Hallv Stats 91 Nev. 314, 538 P.2d 797 (1975).

W3ee Pollegrini v. Stats, 117 Nev. __ _ ., 34 P.3d 519, 535-36
(2001).

0114 Nav. at 304, 986 P.2d at 91; of, Lozada v, State 110 Nev. 348,
353, 871 P.2d 944, 948 (1994) (holding that where a claim had merit,
denial of relief by this court constituted an impediment external to the
defense that would excuse appellant's dafault in presenting the same

_claim in a succeasive petition).

2 ana II. 114 Nev. at 304, 956 P.24 at 91.

JAO0A6TT



o o

Thus, issues of retroactive and prospective application do not arise
Accordingly, wa strike the "receiving meney" aggravator because there are
no facts to support it apart from the xobbery of the victim, and it is
therafore duplicative.

When an aggravating circumstance is pot supported by
suffident evidence or ia otherwise invalid, thia court may reweigh the
valid aggravators against the mitigating evidence, yemand for a new
penalty hearing or imapose a sentence of imprisonment for lifs without the
pasaibility of parcle.? Wa conclude that it is moat appropriate here to
remand Feazell's cage to the district court for a paw penalty hearing.

For the reasona fiscussed above, we AFFIRM the disgrict
court's denial of Feazell's claims of inaffective assistance of trial and

NCE Gier v, District Cowrt, 106 Nav. 208, 212, 789 P.2d 12485, 1248
{1990) (New rules apply prospectively unlesa they are rules of
vonstitutional law."); gee also Murray v, State, 106 Nev. 907, 810, 803 P24
228, 226-27 (holding that Suprems Court decision could he applied
retroactively whaers decision did not announce new cagstitutional rule, but
merely explained state statutory law as it existed at timme of habeas
petitionay's original sentencing).

228ee Canana ¥, State, 109 Nev. 884, £77-83, 859 P.2d 1023, 1031-35

(1993} (explaining, pursuant Clemmeonps v, Mississippi 494 US. 738
(1990}, that this court may weigh aggravators and mitigators); NRS
177.065(3).
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appellate counsel, VACATE his sentence of death, and REMAND %r a
new penaity hearing consistent with this ardar.
It is 30 ORDERED.

::}ja?zﬁbﬁtguaaa-——*'j"CAL
Maupin

LY
4. 4.
Yo Shearing ,

Agos Rose

=iy
m
M L Bockorr , 1.

Leavitt Becker o

¢¢: Hon. Kathy A, Hardeastls, Distriet Judge
Attorney General/Carson City
Clark County District Atorney
Scott L. Bindrup
Clark County Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JESSR JAMES HANKIMS,

Ho. 20780

Appeil ant,
.

THE STATE OF NEVADA,
Reapondent.

it Mgt sl i ndl S Sl N Nt ot

™ia is & proper persgen appesi from an order af the
district court denylng a petition for past-convicetion reliel.

On May 23, 1988, appeilant was congicted, pucsuant o
& Jjuxy wardict, of one count of grand lareany. The istrick
sourt alse detsrmined that appellant had suffered two priox
talang; gonvictions snd sentanced eppellant to twalve years in
the Nevsda State Prison ss & habitual eriminal. Appellant
£iied = Sivsct appeal shallenging his :fmﬁctim, and this
couzt later dismigsad that appesl. m‘ Hanking v. State, Order
Disuissing Appesl, Docket Na. 19185, £iled Dacembur 8, 1988.
n Juns 23, 1989, appellant filed in ithe district court a
petition for a writ of mandamus requadting that the disteict
court order the Clark County Public Defender to provide hin
with his coese £ils. Your months lster, on October 12, 1969,
sppellant filed in the district couxt the instant petition fop
poet-conviction rslief. The atate oppeged tha patition and on
Dacembar 13, 1983, the diatrict court denied the petition.
This appeal fFollowsd.

On March 12, 1990, this coust entered sn order which
noted that appellant'e patition alleged that his coumasgl was
inefZasctiva at trial, st sentencing and on appeal. Paspite
thia, hawever, the district court failsd to make any findings
of fact or conslusions of law ragardiag the eoffectivenses of

appellant's counsel at any of thoss proceadings. Ses NRS
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A77.385{3) {xequiring the district court to sater specific

tindings of fact and conclugions of law in an order denying
poat-conviction Telief). Wa alsoe notsd, arvonagualy, that
agpellant wam raprsssnted by the Clark County Public Defender
at trial snd on direct uzmti:.. Daspite thim apperent canflict
of intersat, the Algtrict court slilowsd the Clark County Fublic
Leafender ta reprazent appellent st the haiaring on the patition
for post-conviction rellef. Thusx, we concluded that the
district gourt iug have srrad whan it denied apgallant’s
petition. Aceccdingly, we dirscted cespondant to show cause
why this appeal should ncst ba ramanded %o the .districkt court
for proper conmideration of the slliegations contained in
sppellant’a petitiomy. _

Hespondant assszts in Tesknsae o tha order to -show
_Gause that this souxrt erronecusly datermiped that the Clavk
County Public Uefender rapresentad appesllant at his trial,
Spacifically, it wekatse that Staphan ‘nm, Eag., Teprosanitad
appellsnt at trial and wes at that tioe a cembex ::f! a private
law Zirm, Vargah end Rosrk. Our reviaw of the raserd on appeal
::mn; that this is true. We note, howsver, that the racord
alse dizclonse affirmatively that appellant was reprasanied at
sentencing by Gendel Hestings, Hsg., & deputy employsd by the
Clazk County Public Defendar. 7The yscord further diacloses
that appellant was rvepresented Lo hia direct asppead by the
Clark County Puhblic Defander. Finally, contyazy to
respondent’s asssrtions, the rnm‘rﬂ’ aftirnativaly diacloges
that Daputy Public Defsndar Danisl Hastinga, Esg., the attorney
who repressntgd asppellsnt st sendenciogy wid whosws performanced
was challenged in appsllant's petition, apgearad on appellant’s
Ushald st tha bLeasing on appellant'e petition and that he
participated in thoas procsedings. Under thass circumstances,
we conclude that ths appearance of inpropriety created by

2
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counselts conmilot of intereat in this casa was suffistant o
viglate the public trust and confidence in the impartiality of
cur eriminal justice system. See generally Colliar v. Stats,

101 Nev. 473, 705 P.24 1126 (1985)., Accordingly, we vacats the

ordar of tha distyict court denying sppeliant's petition far
post-conviction reilaf, and w; ramand thid matter to the
district couxt for sn svidantiasry heazing. 7To further lessan
the appesrence of partiality based upon hearings siceady had,
the procsedings on zanand shall ba conducted Defore a differant
district court Jjudgs., ‘The district cturt shall sppoint naw
counsal 4o rapxessnt sppallant on remand, and shall satar

spenific findings of fact and conclusicne of law to support its
decisicn on rsmand,

It is a0 ORDERER.:

C.de

g,

e

Poaa

S
gei Hos. Stephen L. Huffaker, Districe Judge
Han. Brisn McKay, Attornay Ganezral
Hon. Aax Bell, District Attocrnay
Jaxse Janess Hanking
Loretta Bowmgn, Clurk

tthis ovdar shall sonstituts our fioel disposition of thiw
appeal. Any challiengs %o the district court's deoislon on
ramand shall be docksted as a new procsading.

3
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IN THES SUPREME COURT OF THE STATE OF NEVADA

¥

RICHAAD LEG FARDISOH, Hao. 24185

)
Agpellanc, i "
v, ; _:. FI LE D “a
TRE STATE OF NEVADA, ) ’ W
et Respendent. % - 'W\Y 2419%
, LA0mpTe ¥, oot
~-QADER OF BENMAND **%‘E%Zﬁ-

Thisx 13 ag appeal from i ordar of the discxies court

denyling appellint’s amended ;nni:i;ﬁ tar gusz-convicelan welled.

On June 31§, 1947, zppellant was coovicted, puzsuant Ra a Juryl

Exial, of cas count of first degrae ausder wibth use of 3 deadly
w;wna and wax septenced to deakh. At szizl, appellanc wax
N.:lf:es;nccd by sourteappeinted counsel, Robazt Legakes, whs; is
slnca deseased. ‘rtsi.s court affirmed apgallanc’z carriction ind
sansenes on apheal. Szp Hxpdisco v. Stats, 104 Hav, 530, 74] P.id
%2 (35ax) . i

tn March 1, Lass, sapellans pazitioned cha disesice
coure far postecanvictign walisd. The dlscrics court danied
:p-;qllinz't getition without comducting am avidancizrzy w
This coure dizmiszscd sppallast’s subsequent appeaal, Sgs Hawdlsan
v, $tats, Dockek Na. 30473 {(Ozder Disaissing Apgesl.” February 12,
12201 .
g r.:apcnam; than filed in the W.8. Dlatzier Cours 3
pecitian for 3 writc of habeas corpus vhick she (I.£. Olanzics sours
held was a2 *mixed® peritiecs cuatainlag bath  exhauaced and
unexhadsced clalma fLor rellsf. ©n Sapcember 46, 1291, the U.&.
Slscrict Couen scayed agpellant sy petition so0 thac he ceuld

axbauat ki cliioe io sSatae couEf. i

O Navember 13, 1993, sppelline filed In the Nevada

délsezics court an *aumesded gecitica fer gasg-canvietiaa relizl.”

an FebTuacy 4, 113, ehe dissrict cauzT dizmissed she pecigien
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vithaus canducting an gvidaaziary Beariag. This apgesl followed,
Appellans cantaads, among other chings, that caunsel wis
insaffective during tha penalty phase of his trial. We agree,

Te state 2 claim of inaflective assistancs of counsel
that is suffisient te lnvalidace i death szatesce, appallant must
stow that counael’s Tupresestacion fall belew an chbjective
abandard of rzeasenzbleness and that theve 1% a reasouable
probability that, bus for csunsal’s ezpass, tha Xesulk aof che
pracaading would have. besn diffevsgt. Szs  sowickland .
Hashington, 46§ U.3. R&d (}.aul;‘w{:.a‘w w. Lyons. 184 New. 410,
583 P.34 %04 (1%a4), gert. danisd. ;:n. U,5. 1ao4 (1%35].

i-: cha p;na.l.w phase off appellane’s crial, appellanc’s
cowtdel sn-smed na witosszes o2 avidenca and mads only a bried
elosioy argument,

I'm calng to try to make 3 poinc. I hopm I

maks it. Yoo look %2 man [eie] Baing shet
ewica lo the hack for po apparent masive., 1

wig & ty Ehink qf the woods thac zame te
wa aa I loaked at thase Lfactcyr shacking,
harrandous, tazrzible, had, mEATD,

incomprehenaible, ignarane, no axplanation.
I wean, especlally withoue apparens mative.
You and I den't eparata In  Eha
snvironmant that Richard Lae Kapdisca waa
ﬂ‘?iﬂﬁin’g “t a = %
That's what makes this =ase «« 2a
- . Seanselase. And bhe polpt I'a bryving o maka,
and hopsfully T zan, is -~ la thas Richaxd
Lea Hazdison vas qoaziting 36 3 level thak ha
lived in. We Baszd the taebimony of -«
Locket: whg says that by psen, himsels aad
Mz, Joinean weza already high aa drugs and
alzahal) and Rouncing off She afrssl walls,

, L would eubeit thak is the only
anvircament Rhas Rishard Lea Hardisoa knew,
He waz apezasing In  zhas  environmens,
Abviqusly yew aad I dan’t cakas A weapon &a
zettle cur besfs, satsle our diffarancas.
. Thank God zoat gevple doa’t.

But lat’'s not decalve curzelves sz za
what che eavireamant was aa Augusi Ilse,
1988, 7197 or 181 Madlisan Avenue, Oun Behalfk
af Blchard 20d his family, ! ask you Ca apsza
his 1ife. Ha's 2 nembez of & humag family.
He's 3@ ywars aold. I «an’t believe Lhac
‘Bhazw i3 nat soea good L2 fighacd thac tha
o3k qf his life oza'n phoduce evea IE thag
ia in che prisqe in Nevada, Thisk you.

t
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In supporc of the ineians petition, apgellaci cubmitted

L
gl

caversl afffdavite ragarding potesilal mitigatiag te:luimny chat
was nat pressnted by cuunsel en his Behall, The aEfidavits vare
Eram aggqn;a:. appellant’s aunk, ippalli?;c’l grandnother, apd
zppellanc’s fakher. The affidavibts stals that the alfiaats had
spaken ta toisl esunssl and were williag to cestify, but thai they
wese nsver called. In summary, tha afZidavits stats, ineng okher
ehings, thas: (1) the vieczim wis a cvsck apd FC? Sealur with a
regutatlan a3 3 nelighberhoad bullys (2] the vietim had previously
zCakbed and beaken aggziianc: {3) agosallant had besn expasad to
drugs aa an infaaz, was boain dwg‘id. had an I.Q. of §§, a2cd had
diffienlny xuéj.ng" and wrizing; li; apgglln; tad bean beatan up
and abuaed during hls childheod by aldex, bigger Loys beciusze he”
was quiet and asxll; (5] appallane had a drug problem and wax
fearful of everysae; (6] appellant had duogped suk of hizh schesl
afcer che 1ach grader (7} apgellant was a a0f8, kird bey wha
helyped the nelghbozhsed alderly; and (8] appellacd way ahy and
woyld naver intencismally hurs somecne uslesa azbsclutuly pressed
to defend himself,

' District courts must affard z deatheeligible dafsndanc
avery opgertunlly e present wmitigating avidenca bessuss
posseaxign af :h-;: noat complete information paasible regarding the
dafandant’s 1ife 3od characusriatics is esgential ta tha selection
of the apprepriate aencencs, e Harmly v, Scaca, 1¢8 Nav. £67,
7 3-2& 1104 {133a). ¥avertheloss, decizians an whit mitigating

-w:’.d:nm:t E9 presens eay cnstliiuie 3 stralzgic cholcs of cgunawel,

89z Mazzaa v, Stake, 105 Nee. 748, 763 0.3d 430 (i3g8). Trial

caunsal in this czse, howeves,, prafeaced na mitigacing evidancs
wvhatsaeves and Ghe resard daes net suggest chak it was 3 stracagic
desisian.' Gf, canape v, Stake, 10% Nev. #&4, 892 P.3d 1431

"We nots that thly ‘caae 1s cssplicated becduse agpellind’s
exizl ¢sunsel dled sichc wantha aftar aggellant’s sxial, mxking an
laguizy lnte coungel's 2agcles loposaibls.
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{1393} (deéﬂldil’l: zaquested chal trizl counsel net call fa=ily

‘pesbers at panalty phasel. :

We Have gpraviceyly sugsgestad Chat preasctiag Re
ai.zigazing'win.éwm. a3 cgposed £a pressnting anly acme of Cthe
available mitigasing evidancs, can agproach pes 3¢ inelfsctive
txslztinas of counzel, gSas, .5 Wilson v. State, 145 Hev, 110,
771 B.34 513 (1243} (caunsel was ineffacziva at the penalty phase
of a death brial far fallicg ko present a large body of ;s.tt:j.gz;:i.ng
avidance and preasenting a damaging srqument ta the sentescing
panell; Mazzan v. State, 109 MHav.. 74, £735 F.id 449 {1384]) (couneal
wka lnaffpchive at che penaley ghas;; of a death txial i3 3 macCaz

of law wvhen counsel presenced na wiktacaser arxr micigsel

cireunstances and mada a counzerproductive doguaent a che juzyl. '

Although we da net sanclude shat the pressntatiax of no
mizigacing evidence is per g5 ineffectiliva assiztince aof counsel,
undexr the uniqua circumstances of Ehiz mise, we conclude chag
apoellans uasi.vﬁ iseffcesive azzlsciace of counssl, :nuﬁuffz
agoarent fL3ilura bts call appellaat’s fawmily vo castify ze
sppellant’s childhoed, dismasibtios, and priar hiskory with the
victim, coupled with a quastiemable closing asgumencs full ‘hclcw an
ebjestive staadaxd of reasanablanass. .

' mrmné. wa ecanclude than :nkllmc has damcnstrated
prajudice. I zha juzy had heazd the alfiants tascify la zha
manner thels affidavits state they would hava CesSifled, chera is
3 reascoable prekaziliey chax cthe Juxy weuld have Becter
u:sdt:‘;:«d txizl counaalta closing i:su_mr&f. and nat have pesurnad
cha daazh penalhy.

Accesdingly, we csnclude thar:‘ appellznt recsived
lneffaczive saaiztanca al counwel 3% the panaliy phaze of hix

erial.? ThereZaze, we raversa che disgxzics 22uzs’s suder danying

il

e have cunsidared zgpellanc's aches saatencions regazding
the ineffsezivensss of trial cacvassl during the gu‘i.ln g_:h.u; m?
) exatinued. ..
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gopellanc's pecition and vacace aggsllant's sentzace of death, We

£
oy

o "
.
0‘1‘

ramand this satter ko the dlsteler court far a mew penaley hearing

bafaore a th?ea-juégg pansl,

It is =sc ORDERED.? ] . .
. o -
. p—-‘:»b e

ftallen

Shearing q—- ,
-

ez: Hon, Jack Labman, Uistries Judge
Hoa. Fraskie Sue Dal Paga, Actarmey Ganexil
Bon. Rex A. Bell, Giserict AStcimey
Fother Law Qfflcas
Lovecca Bowman, Clerk
»

"“E

3. ..cancingad)
Rhey are withauet merit. Furehsr, agpellant’s saoczatien that Re
was dedlad a filr trial hecauss of presecunerial =iscanduct ig

zizleas,

The Huonerable. Robere E. Rogze, Chied Jussicz, did nec
participate in the decialon of Shis aggeal.

i

L]

Yau

JAD04689



EXHIBIT 110

EXHIBIT 110



