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obtained in & fashion that would minimize the risk of neodiess crueity,
pain, and suffering,

It is our understanding the need to obtain central venous access
in the Petitioner is not emergent, The readily apparent lack of &
coherent program for designing wnd carrying out this procedure on the
Petitinnor lends us to recommend in the strongest possible terms that
the procedure be postponed until the clemems set forth above are
Mmm Specifically, we racommend that the Respoodents
be required to disclosc a reasosably detailed and mediomily sound
description of the procedum to be undertaken and a2 detxiled
description of the persannel who will be performing the procedure,
including the credentials of the medical personnel, We, of courme,
rocognize the medical pessonnel's desire for anomymity in the context
of performing medical procedures relsted to an cxceution. Howaver, it
is not difficult to envision a solution thet aliows for & review of this
information withowt rovealing the identity of the spevific personnel
For example, 3 mutumily agreed upon independent pasty could review
the profeasional credentials and Jicensure of the modical persoanet and
provide asturance to interested parties thet appropristely

19
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cradeatialed persouncl would ba involved,
The smicd curise respectfully request that this Coure grant the
Petitioner's Petition for Writ of Certiorasi.

Post Office Box 661111
Birminghem, Alshama 15256
Telephooo (205) 426-3703

Fax Niunber (203) 426-3750
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CERTIFICATE OF SERVICE

1 hereby certify that | have this date served a true and correct h
copy of this Brief of Amici Cyrise in Support of Petitioner by United ‘
States Mail with proper postags affixed thereto upon the following “

Mr. Michael Billingsley
Deputy Aromey General
Alsbama Stase House

11 South Usion Strect

Monigomery, Alsberma 36130

Micheal Kennady Mclntyre
507 The Grant Building

44 Broad Strosi, N.W.
Atlanta, GA 30303

H. Victoria Smith
507 The Grant Buildisg

44 Broad Stroet, N.W.
Atlania, GA 30303

Dated: m[af‘dqofm.ma.
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Decinration of Mark J. S. Heath, M.D.
I, Mazk J.8. Heath, M.D., hereby deciare a3 follows:

I, 1am an Assistunt Professor of Clinical Anesthesiology st Columbis University in
New Yotk City. I received my Medical Doctorate degree from the University of North Carolina
at Chaps! Hill in 1986 nnd completed residenay and fellowship training in Anestbesiology in
1992 at Columbin Univenity Medical Cenier, [ am Board Cartified in Anesthesiology, and am
licensed to practice Medicine in Now York Stae. My work consists of approximately equal pasts
of performing clinical anesthesiclogy, teaching residents, fellows, and mwedical students, wnd
managing a nsuroscience laboratory. As & resuli of my training and research | am familisr snd
proficiant with the use and pharmacology of the chemicals used 0 perform lethal injection. | am
qualified to do saimal reaeerch at Colunbls University and am famiflar with the American
Veterinary Madical Association’s guidelines.

2. Over the past several years, a8 a result of concerns about the mechanics of lethal
injection ay practiced in the United States, [ have performed many hundreds of hours of research
into the techniques thet arc wsed during this procedure. [ bave testified as sn expert medical
witness in courts in Maryland, Georgia, Tenncssoc, Kentucky, Virgiala, and Louisians in the
following actions: Baker v. Saar, No. WDQ-05-3207 (D. Md.); Evans v. Saor, No. [:06-CV.
00149-BEL, (D. Md.);

Reid v. Joknson, No. 3:03¢v1039 (ED. Va); Abdwr Rakman v. Brederen, No. 02-2236-11)
{Davidson County Chancery Ct, Tenn.), Siate v. AMfichuel Wayne Nance, 935-8-2461-4 (Ga.
Superior CL); Ralphk Baze & Thomas Bowling v. Rees, 04-C1-01094 (Franklin County Cireuit Ct.,
Ky Tayior v. Cawford, 05-4173-CV.C-FIG (W.D. Mo.);, and State v. Nathanial Cods,
No.138860, {1st Judicial D. Ct of LA for Caddo Parish 2003). I huve filed affidavits that have
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beem roviewed by courts in the above states and alse in Califomia, Pennaylvania, New York,
Alsbama, North Carolina, South Carolina, Ohio, Okiahemas, Texay, Missouri, and by the United
States Supreme Court.

3. During court proceedings, I have hewrd testimony from prison wardens who are
responsible for conducting executions by lsthal injection. [ have teatified before the Nebeaska
Senate Judiciary Commiriee regarding proposed legisiation to adopt lethal injection. T have
watified befure the Pennsylvania Senate Judicisry Committes regarding proposed logislation w
prohibit the use of pancuronium and the other newomuscular blockers in Pennsylvanis's lethal
injection protocol. My research regarding lethal injection bas invoived both extensive
conversstions with recognized experts in the ficld of lethal injection, toxicology, and forensic
pathology and the exchange of porsonal correspondence with the individusis responsible for
iuuodwingla&ulinjwﬁmuamedmdofueuﬁmiaﬂkhhqnu(&ﬂmmmmmme
procedure) and in the United States,

4. My qualifications are further detailed in my curtfculum vitee, a copy of which is
attached hercto s Exhibit A and incorporsted by reference as if fully rewritten hecein,

S. 1 have beon nsked by counsel for Edward Leo Beets (o review the procadures
conceming lethal injection currently in place in Nevadn to assess whether thers is & rish of the
inmate experiencing pain and suffering while tho lethal injection is administered. I hoid afl
opinions expressed in this Declaretion to & ressonsble degroe of medical certainty, except s
specifically noted at the end of paragraph 35, where [ make a speculative comment.

6. [ have reviewed the Nevada Depwriment of Cormrections’ “Confidential Excoution
Manual,”

e SR
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7. In addition, | have reviswed numerous documents, including execution logs, for
California'y executions. Comparsble information about execytions by lethal injection in Nevads
is unavailable. However, Nevada's lethal injection protocol is similar to that used in Californis
priot to the proceadings in Morales v. Hickman,

8 I have also revigwed Nev, Rev, Stat. § 638.005 and N.A.C. §§ 638.430 et. 3¢,
which pertain to the training for those performing euthanasia on animals, as well a3 stabutes
pertaining to cuthanasia of animals from the states of Califomis, Florida, Georgia, Maine,
Moaryland, Massachusstts, New Jersey, New York, Oklahoma, Tenncsses, Texas, Consecticut,
Delaware, lllinoiy, Kansas, Kentucky, Louisizns, Missouri, Rhode island and South Carolina. |
have also roviewed the 2000 Report of the Panel on Euthanasia of the American Veterinary
Medical Association, attached hereto as Exhibit B, the American Society of Ancuthesiologist's
Pructice Advisory for Intracperative Awzrenass and Brain Function Monitoring, attached hecoto
as Exhibit C, and the Americun Society of Anesthesiologist’s Standards for Basic Ancsthetic
Monitoring, sttached hereto as Exhibit D.

9. Bascd upon my review of this material and my knowledge of and cxperience in
the fleld of aneathesiology, I have formad ssveral conclusions with respect o the protocol of the
Nevads Deparonent of Coeoctions (“NDOC™ for carrying out lethal injections. These
conclusions arise both from the detmjls disclosed in tho maiorials | have reviewed and from
medicaily relevant, logical inferences drawn from the omission of details in those materials (e g.,
detnils regarding the training of the personnel involved; details of sll of the medical squipment
used; and detalls of the precise methods by which the personnel involved use the equipment 0
carry out an execution by lethal injection),

JADOS5217
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A.  NDOC's Lethal Injection Protocol

10. NDOC's lcthal injection peotocol calls for the administration of § grans of
sodium thiopental, 20 milligrams of pancuronium beomide (Pavalon), and 160 millisquivalents
of potassium chloride. Broadly speaking, the sodium thiopentsl is intended to serve as an
anestbetic, rendering the jumate unconscious for the duration of the exacution. Five grams of
sodium thiopental is a massive, snd potentially [cthal, dose. The pancuronium bromide paralyzes
the inmate’s voluntary muscles, including thoss of his chest and diaphragm. Pancuronion is not
an snesthetic or sedetive drug, and it does not affect conaciousness. Potassiurn chloride is a ssit
solution that, when rapidly administered in high concentrations, induces cardiac arrest.

1. Although the successful delivery into the circulation of § grams of sodium
thiopental and 20 milligrms of pancuronium would be lathal, it is important to understand that
the lethality of sodium thiopental and pancuroniuwm is due to respiratory arrest, which takes
severnl minutes to ensue and does not typically occur prior to the sdministration of potassium. [n
the exacution sequence, before death is caused by respirstory arrest from sodium thiopeatal and
pencuroaium, desth is cawecd by cardisc wrrest caused by potagsium. I base this opinion, that the
potassium and not the pancuronium or sodium thiopental is responsibie for the desth of prisoners
during lethal injection, on the following:

genersting perfusion persists tuwough the rdministration of sodium
thiopentsl snd pancuronium and only stops after potassiumn has been
sdministered. The relatively sudden cessation of organized EKG activity is
not consistent with a cessation of circulation due to administration of
sodium thiopental and/ar pancuronium and is consistent with cesaation of

4
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circulation after the administration of a large dose of potessium chlorids,

B)

ncrvous system snd ou muscle cells in a roanner that induces r
unconsciousness snd siops bresthing Sodiwm  thiopental and
pancurbaium, unkike other chemicals such s cyanide, do not kill ceils or
tissues, and are useful to clinicians precisely becagse they do not kill or
harra cells or tissues. The reason that sodium thiopental and psocuronium
can cause desth is that they cause the prisoner to stop breathing. Failure to
breathe will result in brain damage, brain desth, and cardiac wrrest as the
level of axygen in the blood declines over time, Those processes take a
varying amourt of ime, depending on many factors. Physicians gencrally
we four minutes of not bresthing as the approximate benchmark time aftey
which lrreversible brain damage from lack of cxygen cocurs, and death :
typically occurs same number of minutes after the onset of brain damage.
It is worth noting, howsver, that this genera) figure of four minutes is
ofien uoed in the comtaxt of cardiac arrest, in which there is no circulation
of blood through the brain. If some lovel of blood circulation persists, it is
very likely that brain dsmage and brain desth would take longer than four
minutes.

In the context of lethal injection, soditm thicpental and pancuconium, if successfuily
delivered into the circulmion in large doscs, would indesd each be lethal, because they would
stop the inmate’s brewthing. However, as described above, in execution by lethal Injection as

5
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practiced by Nevada and othor states the sdministration of potassium and desth precede any
cardiac arrest that would be caused by sodium thiopental and pancuronium,

12.  Intrzvenous injection of concentrsted potassium chloride solution causes
excryciating pait. The vessel wally of veins are richly supplicd with sensary nerve fibers that are
highly sensitive to potassium jons. The intravencus administration of concentrted potassium in
doscs intended to cause death therefore would be extraordinarily painful. NDOC'S selection of
potassium chloride to cause cardiac amest needlemly incresscs the risk that o prisccer will
experience excruciating pain prior to execution. There exist, however, altemative chomicals that
do not activate the ncrves in the vessel walls of the veins in the way that potassium chloride
docs. Despite the fuct that the stanste authorizing lethal injection in Nevady docs not specify or
requite the use of potassium, NDOC has failad to chooss a chemical that would cause desth in &
painless manner,

13.  Thus, NDOC chose the means of causing death by cheosing s medication
(potassium chloride) that causes extreme pain upon sdministration, instead of aclecting available,
squally effective yot easentially painlesa medications for stopping the heart. In so doing, NDOC
has taken on the responsibility of enmuring, through all reasonable and feasible steps, that the
prisoner is sufficiently anesthetized and cannot experience the pain of potassium chioride
injection.

14.  The provision of anesthesia has become a mandatory standard of care whenever s
patient is 10 be subjested to & painful procedure. Throughout the civilized world, the United
States, and Nevada, whenever a patient is roquired to undergo a painful procedure, it is the
standerd of care to provide some form of anesthesia. Circumatances arise in which prisoners in
Nevada require surgery. and in many instances the surgery requires the provision of general

6
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anesthesia. In these circumsuances generwl anesthesis s provided, and it is peovided by an
individual with specific training and qualifications in the feld of anesthesiology. It is critical o
understand that the great majority of physicians and nurses and other health care professionals do
not possess the roquisite training, skills, expericnce, and credentisls to provide general
apesthesia. It would be unconscionable to forcibly subject any persom, inciuding & prisoner in
Nevads, to a planned and anticipated highly painful procedure withowt first providing an
appropriste anesthetic, and it would be unconscionable to allow personnel who ars not properly
trained in the field of anesthesiology to anempt to provide or supervise this ancsthetic care.

15.  As & living person who is about 1o be subjected to the excruciating pain of
potassium injection, it is imperative that all prisoners undergoing lethal injection be provided
with adequate nuesthesia. This imperstive is of the same order s the imperative to provide
wdequate anesthesis for any Nevala prisoner roquiring gemeral anasthesia {of aay type of
anesthesia) before undergoing painful surgory. Given thet the injection of potassium it a
scheduled and premeditated event that is known without any doubt to be extraordinarily painful,
it would be unconsclonable and barbaric for potassium injection to take place without the
provigion of sufficient general anesthesia 10 ensure that the prisoner is rendered and maintained
unconacious throughout the procedure, and it would be unconacionabie to allow personnel who
are not properly rained in the field of ancsthesiology to atiempt to provide or supervisc this
anesthetic care.

B. Fallure to Adbkers to 3 Medicsl Standard of Care in Administering
Anssthesia

[6. It is my opinion to a reasonable degree of medical certainty that the lethal

injection procedures selected for use in Nevada and used elsewhere subjoct the prisoner to an

increased and uonecessary risk of experiencing excruciating pain in the course of execution,

?
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Because of the potential for an excruciating death creatod by the use of potassium chloride, it is
DECC33ary o induce and maintain ag sppeopriate and deep plone of anesthesia. The circumstances
and environment under which anesthesia is to be induced and maintsined according to NDOC's
execution manual creats, noedlessly, a significant risk that inmates will suffer the pain that
accompanies the injection of potassium chloride,

17.  Presurnably because of the excruciating pein evoked by potassium, [ethal
injection protocols like Nevada's plan foc the provivion of general ancsthesin by the inclusion of
sodium thiopentsl. When successfully deliverad into the circulation in sufficient quantities,
sodium thiopental causcs sufficient depression of the nervous system to permit excrucistingly
peinful procedures to bo performed withowt cousing discomfort or distress. Failure to
succexsfully deliver into the circulation a sufficient dose of sodium thiopental would result in &
failure to achieve adequaie uncathetic depth and thus failure to block the excruciating pain of
potasyiviz: aiministration.

13, NDOC's procedures do not comply with the medical standard of caro for inducing
and maintining anesthesia prior to end during & painful procedure. Likewise, NDOC's
procedures are not compliant with the guidelines set forth by the American Vaterinary Medical
Associstion for the euthanasia of animals. Further, NDOC has mads insufficient preparation for
the real possibility, encountered in muny other jurisdictions, snd planned for in those
jurisdictions, that peripheral [V sccess cannot be successfully cstablished.

1. The Daugers of Using Sedium Thiepental 20 an Anesthetic
19. A major concexn | have based on what I know sbout NDOC's lcthal injection
protocol relates (o the use of sodium thiopental. Sodium thiopental is an ultrashort-acting
barbiturate with a relatively short shelf life in liquid form. Sodium thiopental is distributed in

8
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powder form to increase its sheif life; it roust be mixed into & fiquid solution by treined parsonnel
before it can be injectsd.

20, When agesthesiologists use sodium thiopental, we do so for the purposes of
temporarily anesthetizing patients for sufficient tims to intubate the trachca and ingtitute
mechanical support of ventilation wnd regpiration, Once this has been schicved, additional drugs
are sdministered to maintaio a “surgical depth” or “surgical plane” of anesthesia (ie., a level of
anesthesia deep enongh to ensure that & surgicel patient feels no pain and is unconscious). The
medicsl utility of sodium thiopental detives from its ultyashort-acting propecties: if unanticipated
obstscles hinder or prevent successful intubstion, patiemts will likely quickly regain
congsiousncss and resume ventilation and respiration on their own,

1. The benefits of sodium thiopental in the operating room engender serious risks in
the cxecution chamber. Although the full five grams of sodium thiopental, if properly
sdministercd into the prisoner’s bicodstream, would be more than sufficient to cause
unconsciousness and, cventusily, desth, if Do resuscitation efforts were made, my rescarch into
executions by lethal injection swongly indicates that exscutions have cccumed whese the full
dose of sodium thiopental listed in the protocol was not fully and propecly adminisiered. [f an
inmate docy not receive the full doss of sodium thiopental because of errors or problems in
administering the drug, the inmaie might not be rendered unconscious and unable to fee! pain, or
altematively might, because of the shon-acting nature of sodiumn thiopental, regain
consciousness during the execution,

12, Thus, the concerns raised in this sffidavit apply regardicss of the size of the dose
of sodium thiopental that is prescribed under the protocol. The level of snesthesia, if any,
achieved in each individual inmate depends on the amount that is successfully administered,
although other factors such as the inmate's weight and sensitivity/resistance to barbiturmtes are

9
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also relevant, Many foreseeabie situations exist in which human or techaical errors could result
in the failure to successfully sdminister the intended dose. NDOC's execution manual both
fosters these potential problems and fails to provide adequate instruction for preventing or
rectifying these situations, and it does these things needlessly and withowt legitimats reason,
Exaxmples of problems that could prevent proper administration of sodium thiopental include, but
are not limited to, the following:

a) Exzons in Preparation. Sodium thiopents! is dalivered in powdered form and
must be mixed into an agueous solution prior to administration. This preparation requircs the

. correct spplication of phwmaccutical knowledge and fumilisrity with terminology and

abbrevistions. Caleulstions are also required, particularly if the protocol requires the use of =
concentration of drug that differy from that which is normaally used.

b) Emor in Labeling of Syringes. NDOC's exccution manual states the syringes
will be “clearly marked,” but does not specify & standard order in which the syringes will be
prepared or how they will be labeled. This could cause confusion in creating the syringes,
leading to mislabeling, which, depending on the labaling system used, might not be detected and
comested later in the process,

<) Error jn Selocting the Correct Svrings during the sequence of administration.
Hevada's

execution manual mamm&mms)mnmefmaummmmw
further fails 1o identify their qualifications.

¢) The [V Tubigg Muy Legk. An “1V setup” consists of multiple components that
are assembied by hand prior to use. If, ax is the practice in Nevada, the persocnel who are

i0
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injecting the drugs are not & the bedside but are instead in a different room or part of the om,
multiple IV extension sets need 1o be inseried between the inmate and the administration site.
Any of these coanections may loosen and leak. Ja clinical practics, it is important to maintain
visual surveillance of the fill extent of 1V tubing so that such leaks may be detected. Nevada's
practice, by which the exacutioner(s} is in a separate room with no vitual surveillance preciudes
detection of any leak that may ocour.

1) Incorrest Insagtion of the Catheter. If the catheter is not properly placed in &
vein, the sodium thiopental will enter the tissue surrcunding the vein but will not be delivered 1o
the central nervous system and will not rendes the inmate unconscious, This condition, known as
infiltration, occurs with regularity in the clinical setting. Recognition of infiltration requires
coutinued surveillance of tha TV site during the injection, snd thet surveillnce should be
performed by the individual who is performing the Injection 50 as to permit correlation between
visusl observation and tactile fesdback from the plunger of the syringe.

8) Migmtion of the Cathetar. Even if propery inseried, the catheter tip may move
or migraie, so that st the time of injection it is not within the vein. This would resuit in
infiltration, end therefore & failure 10 deliver the drug 1o the inoune’s circulation and failure to
render the inmate unconscions.

hy Parforstion or Rupture or Lonkage of the Vein. During the insertion of the
catheter, the wall of the vein can be perforated or weakenad, 10 thet during the injection some or
all of the drug leaves the vein and enters the surrounding tissue. The likelihood of rupture
occurring s increased if too much pressure iy applied to the plunger of the syrings during
injection, because u high pressure injoction resuits in o high velocity jet of drug in the vein that
cAn penstrate or tear the vessel wall,

§
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nger. Even without damage or perforstion
of the vein during insertion of the catheter, excessive pressure on the syringe plunger during
injection can result in tearing, ruptura, and leaksge of the vein due to the high velocity jet that
exits the tip of the catheter. Should this occur, the drug would not enter the circulation and would
therefore fail to rendar the inmate unconscious,

i) Securing the Catheter. After insertion, catheters must be properly secured by the
use of tape, adhezive material, or suture. Movement by the inmate, even if restrained by suxps,
or trection on the I'V tubing may result in the dislodging of the catheter.

Solutions of parslytic agents such &s pancuronium cause sodium thiopental to precipitaze out

of solution on contact, thereby interfaring with the delivery of the drug to the inmate and to

the ceotral norvous system. NDOC's manual doss not specify if, how, or when the lines will be
fluzhed. '

after piacement of the IV catheter will delay ormtubulbedc}!veryoftlmﬁmy byﬂiecimuhﬁon
to the central nervous sysiem. This may cause a faifure of the sodium thiopental to render snd
maintsin the fnmate in a state of unconscioumess,

3 iy aps. Restrsining straps muy act as
mmmqm@ﬁwmbyimpdexmhbnmwtwyefdmssbyﬂwcwﬁ;ﬁontoﬁr.mnn!
nervous system. This may cause s filure of the sodium thiopents! (o render and maintain the
inmate in a state of unconsciousness. Evan if the IV is checked for “fres flow™ of the intravenous

12
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fluid prior to commencing injection, a small movemant within the restraints on the part of the
inmate could compress the vein and result in impaired delivery of the drug.

2. Tha Nesd for Adequate Training in Administering Anesthesia

23.  Because of these foreseeable problerus in administering anesthesia, in Nevada and
elsewbers in the United States, the provision of anssthetic care is performed oaly by personnel
with advanced training in the medical subspecialty of Ancsthesiclogy. This is becsuse the
administration of anesthetic care is complex and risky, and <an only be safly performed by
individuals who have completed the extensive requisite training to permit them 1o provide
suesthesis services. Fuilize to properly sdminister & general anesthetic not only crentes & high
risk of medicsl complicstions including death end brain damage, but also is recognized to
engender the risk of inadequae aneathesia, resulting in the awakening of pticnts during surgery,
& dreaded complication known as “inimoperative awaremess.” The risks of infreoperstive
awsreness are 30 grave that, in October 2005, the American Society of Anasthesiologists
published 2 new practice advisary on the subject of intrsoperative swareness. I the individual
providing anesihaesia care is inadoquately trained or experienced, the risk of these complications
1 enormously incrensed. In Nevads and sisewhere in the United States, gencral anesthesla is
administered by physicians who have completed residency tsining in the specially of
Anesthesiology, and by nurses who have undergone the requisite traiting to become Certified
Regisiared Nurse Ancsthetisis (CRNAs). Physicians and nurses who have not completed the
requisite training (o become ancsthesiologists or CRNAs are not permitted to provids genemal
anesthesia.

24.  In my opinion, individuals providing general anesthesia in the Novada Staie
Prison should not be held to w difforem or lower sandard than is set forth for individuala
providing gencrsl snesthesis in any other setting in Nevada. Specifically, the individusls

13
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providing genemal anesthesia within Nevada State Prison should possess the experience and
proficiuncy of anesthesiologists and/or CRNAs. Conversely, a physician who is not an
anesthesiologist or a nurss who is not 4 CRNA should not be permitted to provide genersl
anesthesis within Nevada State Prison (or anywhere lsc in Nevadas).

25,  NDOC's execution prowcol fuils to specify whether the person or persons
sdministering the lethal injection have any training in administering anesthesia, or, if personaci
are given training, what that training might be. The shsence of any details as to the training,
certification, or qualifications of injection personnel mises critical questions wbout the degree w
which condemned inmates risk suffering excruciating pain during the lcthal injection procedure.
The gremt majority of nurses are Bot wained in the use of ultrashort-acting barbiturates; indeed,
thilchusfchumisemﬁﬂlymlyuu&bytv«ymﬁowofnmwln have obtained
significant experiencs in intensive care units and a3 nures anesthetists. Very fow paramedics we
trained or zxperienced in the use of ultrashort-aciing barbiturates. Baged on my medical training
and experience, and based upon my resesrch of Jsthal injection procedurss and practices,
inadequacics in these wreas elevate the risk that the lethal injection procsdure will cause the
condsmned to suffer excruciating pain during the exesution process. Failure to requtire that the
person of persond administering the lethal injection have training equivalent to that of an
ancxthesiologist or 8 CRNA compoundy the risk that inmates will suffer excrucisting pain during
their executions.

k4 NDOC’s Failure to Account for Foresesabls Probloms (n Ancsthesis
Admisistraticn

26,  Io sddition to lacking any policy on the training necessary to perform a lethal

infection, NDOC's execution manual imposes conditions that sxacerbate the forcsecable cisks of

improper anesthesia administration deacribed above, and fails to provide any procedurvs for
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dealing with thess risks. Perhaps most disturbingly, Nevada's lethal injection practice prevents
any typs of effective monitoring of the inmate's conditfon or whether he is anesthetized and
unconscious, After the [V linos are inserted into the inmate but before the administration of the
sodium thiopental, the execution chamber is closed and the prisoner is ieft alone in the chamber
for the duration of the execution. Nevadu's peactice is that all prison personnel and others
involved in the exacution will be in a separate room. There is oo window through which the
executioner(s) can observe the inmatc as the scriey of drugs I8 injocted. This falls below the
standard of care. Accepted medical practice dictwtes that trained personnel maonitor the TV fines
and the flow of ancsthexia into the veins through visual and tactile observation and examination.
The lack of eny qualificd personnel present in the chamber during the execution thwarts the
execution persorme] from taking the standard and necexsary meazures to reasonably ensure that
the sodium thiopental is properly flowing into the inmate and that he is properly anesthetized
priof to the adminiatration of the pancuronium asd potassium.

27.  Inmy opinion, having 2 properly trained and credentialed individua! examine the
inmate after the sdministration of the sodivm thiopental (but prior to the sdministmtion of
pancurcaium) to vexify that the inmate is completely unconscious would subsantially mitigate
ths danger that the inmate will suffer excruciating pain during his execution. As discussed lster
In this affidavit, this is the standard of care, and in many states the law, that is set focth for dogs
and cats and other household pets when they are subjected to cuthanasia by potssvium injection.
Yet NDOC's execution manua! does not provide for such verification, snd indeod Nevada
practice actively prevents the person or persons administering the lethal igjection from
devenmining whether or not the inmate remains conscious by requiring that alf of the drugs must
be administered remotsly, from another room without even visual surveiliance.

28. By requiring that the drugs be administered remotely, Nevads practice
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necessitates the use of multiple connection sitex in the IV tubing. This unnecessarily increasce
the risk of leakage and/or pinchiog of the tubes, and therefore creates 2 greater risk that the
inmaie will not be properly sedated. Any reasonable standard of care would require a system to
be in place to ensure that the prisoncr is properly ancathetized.

25.  Other than stating “the lethal medication will be administered at a mpid rate,”
NDOC’s execution manus! provides no spacifications regarding the timing of the administration
of the drugs, therehy compounding the risks described in this Declaration. This concom is grestly
amplificd by the use of an ultrashort-acting berbiturate and is borne out by & review of the
exccution records from Califorais. In exch of the executions, the time betweon administrations of
the three drugs varied for no apparent reason. The Iack of a defined schedule for the
sdminisiration of the thres drugs increases the risk thai the sedstive effect of the sodium
thiopental will woar ofY, should the inmate not receive the full dose.

30.  Nevada's lethal injection protocol does not account for procedures designed to
ensure the proper preparation of the drugs used. [ have not secn details reganding the credentials,
certification, experience, or proficieucy of the persornel who will be responsible for the mixing
of the sodium thiopental from powder form, or for the drawing up of the drugs into the syringes.
Preparation of drugs, particularly for intravenous use, is & technical task requiring significant
training in pharmaceutical concepts and calculations, It Is my opinion based on my review of
lethal execution procedurcs in states that have disclosed more detailed information than what |
have soen abowt Nevada's procedures, that there exist many risks associated with dnug
preparation that, if not properly sccounted for, further elevate the risk that the drug will sot be
properly administered and the inmate will consciously experience excruciating pain during the
{ethal injection procedures,
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31, The altering of established medical procedures without adequate medieal review
and research, by untrained personnel, causes grest concern about the structure of the lethal
injection protocol and its medical legitimacy, There is no indication of how Nevada's execution
protocol was developed, who was consulted, what procedures were considered and why. The
protocol may be something the Wandtn developed alone, or in consultation with other
comeetions personnel, some of whom may or may not have sny medical tining, or any
specialized knowlodge of anesthetic litermture and practice. Appropriate mechanisms for medical
review, and standardization of the implementstion and amendement process, are critical features
in any medicsl protocel so that the medical professionals and the public can be assured that
proper and humane procedures are in place and being followsd. Indeed, in other states,
physicians and other snedical personnel play a role in ensuring that any protocal is consistent
with basic medical standards of care and humanemess. Otherwise, the process i3 subject and
prons to ad hoc administration and error, if aot gross negligence, or worse, an alterstion of the
process 50 as to inflict as much agony as possible. With Jethal injection, such concem are highty
elevated.

32. There are no procedures contained within NDOC's cxecution manusl for the
resuscitation of the inmais onca the sodivm thiopental is administered, To the contrary, the
manusl statcy that “once inflsion of the letha! injection hey begun . . . the execution cannct be
stopped.™ This would foreclose the possibility of altering the course of an exacution in the event
of legal relief. Any time up until the potassium chloride is administered, the prisoner could be
readily resuscitated given the sppropristely trained personnel and routine resuscitation
medication and equipmunt. If this were to oceur after the potassium chioride was sdministered,
resuscitstion would be more challenging but still possible. Resuscitation would require
equipment close-by, and properly credentialed personnel, neither of which are specified in the
execution manual.
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33. Baxd on my madical training and experience, and based on my research into
lothal injection procedurcs and practices, it is my opinion to a ressonable degroo of medical
certainty that any refiable, humans lcthal injection procedure must account for the foreszeable
circumstance of & condemned inmueis having physical chamcteristics that prevent intravenous
access from being obtained by & needle plerving the skin and entering a superficial vein suitable
for the reliable delivery of drugs. Thers have been multiple lethal injections in which this

probiem has arisen fronn & variety of circumstances. Soma of thess circumstances could be due to -

conditions including obesity, corticosteroid treattment, history of intravenous drug use, history of
undergoing chemotherapy. Additionsily, sume people happen to have veins that are too small or
deep to permit periphersl access. It is ofien not possibie to saticipate difficult intrevendus scoeas
situatioes, and there are muhtiple examples of executions in which the perscanpel placing the IVs
strugglex to obtain peripheral [V sccess and eventuslly abapdoned the effort. NDOC's execution
manual is deficient in its failure to plan for the foresceable poxsibility that peripheral IV access
can not be obtained.

H.  In this setting, state lethal injection peotocols typically specify the use of s “cwt-
down" procedure to sccess a vein adequate for the reliable infision of tho lothel drugs. Aside
from specilying in the “List of Needed Equipment and Materialy,” which “may vary,” & “sterile
cut=down tray if nocessary,” Nevade's lathal injection execution protocol contains no refevence
to plans for dealing with the foreseesble circumstance wherein peripheral intravamous sccess
cannot be obtaincd in the arm or leg. No information regarding the training, experience,
expertise, credentials, certification, or proficicncy of the personnel who would pecform nch &
“cut down” procedurs is listed in the Nevada kethal injection protocal, In this regard, NDOC's
lethal injection protocol is deficient in comperison to those of other states that | have reviewed.
This complicated medical procedure requires equipment and akill that sre not accounted for in
the exccution manual. It has & very high probability of not procoeding properly in the sbscace of
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adequately tmined and experienced personnel, and without the necessary equipmamt. If done
impraperly, tho “cii<lown" process can resuit in very serlous complications including severe
hemorthage (blcoding), pneumotborax (collapse of a lung which may cause suffocation), and
severe pain. It is well documented that lethal injection procedurcs in othier siatcs have at times
required the use of a central intravenous line, NDOC has not, to my knowledgs, relessed
information about the need for central iniravenous access during pricr executions, and therefors
it 15 not possible 1 make any sssesaynent abowt whether the necessary safeguards have been sct
in place to ensure that the procedure is ressonably huntans,

35.  This concem over the challenges of IV placement hay boen demonstrated in
numerous cases. For example, most recently, during the execution of Joscph Clack in Ohio,
difficultics in finding 8 vein delnyed the execution by slmost 90 minutes. Ses Andrew Welsh-
Huggins, 2V Flasco Led Killer to Ask for Plan B, AP (May 12, 2008), attached hereto as Exhibit
E. The excoution team struggled for several minutes to find usable vein. The team placed &
“shimt” in Clark’s left arm, but the vein “cotlapsed”. Subsequently, the team placed a “shont” In
Clark’s right srm, but mistakenly sttempted to sdminister the lethal drugs twough the IV in the
memmcvdn.hdahwy“mw*, The difficulties prompied Clark o sit up and
tell his executicuers “It don’t work™ and 15 sk “Can you just give me something by mouth to
end this?" Similar problems vceurred during the execution of Stanley *“Toukic” Williams, the
injection team took 12 minutes to insert the IV lnes. The first line was placed quickly but
spurted bluod, and the stall scuggled for 11 minutes to insert the second Jine, having s0 much
difficuity that Williams asked whether they were “doing that right.” See 7he Execurion of Starley
Tookie Williams, SFGate.com (Doc. 14, 2003), attached hereto xs Exhibit F. The difficulty of the
challenge prescnted to the IV eam s cvidenced by the comment that “By 12:10 am., the
medical tech’s lips were tight and white and swaat was pooling on her forchead as she probed
Williama® arm.” Similarly, the execution log of Donsld Beardsiee's execution indicates that the
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second IV line was inserted with “difficulty,” and the time entries indicate that it took 12 minutes
to insert the second line, which is consistont with encountering problems i inserting the IV,
When it proceeda smoothly, placement of & peripheral [V should, in my experioncs, take on the
order of two minutes or less. In the execution of William Bonin, it took the staff assigned
anywhere between 18 and 27 minutes to fashion the IV lincs (the records are unclesr as to this
point), This is an unusually long period of time for an experienced aod properly trained
professional. In the execution of Stephen Andecson on January 29, 2002, one of the persons who
attempted to securs an [V was unable to do so without catsing significant bleeding and the need
to remove his gloves. Again, this indicstes that the process is a difficult one and that it is
necessary that ihe persons doing it are properly trained and cxperienced. As is widely recognized
in the medical community, sdministration of intravenmis medications snd the mansgemant of
Intravenous systems are complex endeavors. While speculative snd not evidenoe-based, it is my
opinicn that it is likely that [V plecerment is rendared more difficult in the context of executions
because the iumates are ofton i u very anxious status, which causes the relouas of epinephrine
(sdrenslin} and norcpincplrine, thereby causing constriction (nemowing) of blood vessels
(including veins). When veins are constrioted/narrywed it can be difficult or impossible to insert
an [V catheter. Thix is the best explsaation | can provide for the otherwise unexpluinod
extremely high incidence of difficult or fuiled peripheral IV placement, in individuals lacking
known risk factors for difficult IV access.

38, Itismy further opision that to ensure u lethal injection without substantial risks of
ioflicting severe pain aod suffming, there must be proper procedures thal are clesr and
consistent: there must be quaiified pervonne! to ensure that anesthesia has beon achieved prior to
the administration of pancuronium bromide and potassium chioride, there must be qualified
personnel to sclect chemicals and dosages, set up and losd the syringes, administer “pre-
injections,” insert the 1V catheter, and perform the other tasks required by such procedures; and
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there must be adequate inspection and testing of the equipment and spperatus by qualified
personnel. The Nevada Department of Corrections’ written procedures for implementing icthal
injection, to the extent that they have been made svailsble, provide for none of the above,

C.  The Use of Fascuronium Bromide

37, Nevds's use of the drug pancuronjium bromide serves na rationsl or legitimate
purpose and compounds the risk that an inmate may suffer excruciating pain during his
execution. Pancuronium pamiyzes all voluniary muscles, it does not affect sensation,
conxciousncas, cogrition, ar the ability to feel puin and yuffocstion. Becavss the sodium
thiopental and potassium chlodide would in themselves be sufficient 1o cause death, and the
potassivm is administered well before death would result from the pancuropium alone, it is my
opinion held to & ressonable degree of medical cortainty that there would be no rational placs in
the protocol for pancuronium sy the lethal amount of potassium chioride is administered.

38.  Pancuronium bromide is & neuromuscular blocking agent. Tts offect Is to render
the muscies imable to contract but it does not affect the brain or the nerves. It is used in surgery
te edsure that there is no movement and that the patient is securely paralyzod so that surgery can
be performed without contraction of the muscles. In surgery, psncwonium bromide is not
sdministered until the patient is sdequately ancshetized. The snesthetic drugs must first be
sdministered so that the patient is inconscious and does not fael, see, or perceive the procedure.
This can be deterroined by a trained medical professional, cither & physicisn snesthesiologist or a
nurse anesthetist, who provides close and vigilant monitoring of the patient, their vital signs, and
various diagnoatic indicstors of enesthetic depth. NDOC's sxecugion manusl, to the exteat
disclosed, fails to provide an sssursnce that anexthetic depth will be properdy assessed peior to
the administration of peasuronium bromide.
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39.  If sodium thiopental is not properly administered in u dose sufficient to cause the
loss of consciousness for the duration of the exacution procedure, then it {3 my opinion held to s
rexsonable degree of medical certainty that the use of pancuronium places the condemned inmate
at risk for consciously experiencing peralysis, suffocation and the oxcruciating pain of the
intravenous injection of high dose potsssicn chloride, |

40.  If administered alone, a [cthal dose of pancuronium wouid ot immedistely cause
a condermnod inmate to lose consciousnese. It would totally immaobilize the inmate by paralyzing
all voluntary muscies and the disphrapm, causing the inmaie 10 suffocate (o death while
experiencing an intense, conscious desire to inhale, Ultimziely, conscioumess would be lost, but
it would oot be lost a5 an immediste and direct result of the pancurcniume. Rather, the loss of
comscicuaness would be due 10 suffocation, and would be preceded by the wrment and agony
caused by suffocation. This period of tortrous suffocation would be expected to lagt at least
several minutes and would only be relisved by the onset of suffocation-induced unconscicusness
or by death from potaysiur chloride.,

4],  Because the sdministration of a paralyzing dose of puncurenium berotnide o =
conacious person would necessarily cause excrucinting suffering, i would be unconscionable to
sdminister pancuronium without first ensuring that the induction of general snesthesia had
successfully achieved the necessary anesthetic depth,

42.  Based on the information available 0 me, it is my opinion held to a reasonable
degree of medical certainty that Nevada's leths! injection protocol crentes an unacceptable risk
that the inmate will not be anesthetized to the point of being unconacious and unsware of pain
for the duration of the execution procedurs. If the inmatc is not first successfully snesthetized,
ten it is my opition to a reasonable degree of medical cortainty that the pancuronium will
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paralyze il voluntary muscles snd mask oxternal, phyaical indications of the excruciating pain
being experienced by the inmate during the process of suffocating (caused by the pancuronium)
and having a cardiac srrest {eaused by the potassium chloride),

43,  Itis my understanding that NDOC's execution pratocol requires the presence of
six to nine official witnesses to the execution sruf permits media witnesses to the execution. It is
my opinion hased on s reasonadle degree of medicat certainty that pancurasium, when properly
and successfully sdministered, ¢ffectively sullifies the ability of witnesses to discem whether or
not the condernned prisoncr ia experiencing a peaceful or agonizing death. Regardless of the
experience of the condemned prisonar, whether he or she is deeply unconscious or experiencing
the excrucistion of suffocation, perslysis, and potassivem injection, ho or she will appear to
witnesses (o be serene and peaceful due to the relaxation and immobilization of the facial and
other skeletal muscles, The use of pancuronium, in my opinion, therefore prevents the press from
fuifilling its essential function of informing the citizens, officials, and courts of Nevada sbout
whether execution by leths] injaction is cobucicd in Nevada 3tate Prison ins a manner that is
constitutionally compliant and bumare.

44, The doses of sodium thiopental md potassium chlorids are lethal doses.
Therefore, it is unnecessary 10 administer pancuronium bromide in the course of an execution
when it is quickly followed by a lcthal dose of potassium chloride. It serves po Icgitimate
purpose and only places & chemical veil on the process that prevents an sdequate assessment of
whether or not the condemned is suffering in agony, and greatly incroases the risks that such
agony will ensus. Removal of pancuronium from the protocol would eilminate the risk of
conscious paralysis from occuuring. It would also eliminaie the risk that en inhumane execution
would sppear humane to withesses. Finally, removal of pancustonium would vastly reduce the
possibllity that the citizens, officialy, and courts of Nevada ¢ould be inadvartently misled by
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medis reports describing a peaceful-appearing execution when in fact the prisoner could be
experiencing excrucinting suffering,

D,  Consequences of Improper Anesthesis Administration

45.  Execution recordy from Califorais indicate thet four out of the six inmates
executed in California since 2000 continued to display activity and behavior that is inconsistent
with the successful administration of 5 prams of thiopental, the amount required under
California’s lethal injection protocol. Five grams of thiopenta), the dose required by the
California protocol, is & massive dose that, if succenafully sdministered, far exceeds the amount
necessary to completely arrest respirstory sctivity in any priscoer. I therefore can provide no
medical explanation for the inmates’ continued bresthing other than that the thiopental was not
administered in its entirety, If the full dose of thiopental was oot adminisiered successfully - as
is strongly suggested by the inmates’ contiaued breathing - those inmaies faced a significant risk
of remaining coascious or regaining consciousness during the lethal inmjection procedurs.
Importandy, & person who is breathing while wxder goneral anesthesia cannot be deeply
anesthetized, and oy well be awakened by a painfil stimulation such as & surgical incision or
the administration of potassium.

48,  The handwritun records of Stanley “Tookie”™ Willlams' exccution indicate that
Mr. Williams did not stop breathing unti] 12:34, upon the injection of the potassium chioride, 12
minutes afler the thiopental was injocted. Thus, the thiopental did not huve the etfect on Mr.
Williama® brain and respiratory activity that would be axpected with & high degree of ceriainty
from the delivery into the circulation of the full S-gram dose of thiopental.

47.  The execution log of Clarence Ray Allen states thst Mr. Allea continued
bresthing for 9 minutes afier the delivery of the thiopentel. Again, 5§ grams of thiopeneal, if
24
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successfully delivered into the circulation, simply should not take 9 mimates to ablate cercbral

electrical activity and respiratory activity.

48.  ‘The January 29, 2002 execution log of Stephen Wayne Aadetson, roveals that Mr.
Anderson continued breathing until 12:22, $ minutes after the thiopental was administered.
Again, this persistent respiratory activity is not consistent with the expected effect of 3 grams of
thiopental, which would be 1o stop afl visible respiratory sctivity within a minute of its delivery
into the circulation.

49,  The March 15, 2000 execution log of Darrcll Kzith Rich, states that Mr. Rich's
tespirations ceased at 12:08, with the administration of the pancuronivan, but that Mr, Rich had
“chest movements™ lasting from 12:09 to 12:10, These chest movements, beglnning after Mr.
Rich had ostensibly stopped breathing (and while he was still alive, 25 shown by his heart rate of
110 beats per minute), and 3 minutes after the administration of the thiopental, are again
inconsistert with successful administeation of the thiopentsl. The chest movements arc
consistent, however, with an sttemipt 1o fight sgains the accruing panlytic effect of the
pancurenium, Had the 5-gram dose of thiopental reached Mr. Rich and had the expected effect,
be would oot have beon abls to fight aguingt the pancuronium by stiempting to breathe, nor
would he even have been aware of the cffect of the pancuroniwn. Indeed, because 5 grams of
thiopental would have arvested all cerebral activity, including all respiratory drive, there would
have been no effart on Mr. Rich's part to sttempt to breathe during the onset of the pancuronium.

E.  Nevada's Execution Protocol Falls Below the Minimwm Stsadards
Maundated for Vaterinary Enthanssls
50. The American Vetetinary Medical Association (AVMA) states that when
potassium chloride is to be used as 2 euthanasia agent, the animals must be under 3 surgical plane
25
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of anesthesia and the personnc) performing the euthanasia must be properly trained to assess the
depth of ancathesis. The AVMA pancl specifically states that the animal must be in 3 surgical
planc of ancsthesia characterized not simply by loss of consciougness, but uisa by “loss of reflex
muscle response and loss of response to noxious stimuli™ It is difficult to understand why the
NDOC would chose, at its discretion, to use potassium to exocute prisoners and would then fail
to adhere 1o the basic requircments set forth by the AVMA to ensure that animals do not
experience the excruciating pain of potessium injection during euthanssia

51,  In Beardslee v. Woodford, the Ninth Circuit recognized that nineteen stetes have
enncied statutes that, like the AVMA Report, mandate the exclusive use of 3 sedative in the
cuthanasia of animals. Although Nevads has not yet enacted such s statute, Nevads law
expressly contemplates the use of sodium pentobarbital and requires that personnel who perform
euthanasia of animals must be properly trained in the procsdurs. No such requirement exists in
NDOC's execution manual,

Catclusion

53. Based on my resewrch into methods of lethal injection used by various staies and
tha fedemml government, and besed on my trsining and exporience as a madical doctor
specializing in sncsthesiology, it is my opinion based on & rexsonable degree of madical certainty
that, given the apperent absence of a central role for & properly trained medical or veterinary
profeasional in NIXOC's execution procedure, the chemicals used, the fack of sdequately defined
roles and procedures, and the fuilure to properly account for foresseabie risks, the lothat injection
procedure Nevade employs creates medically unaoceptable risks of inflicving excruciating pain
and suffering on inmates during the lethal injection procedure. All of thess problemns could caaily
be addressed, and indeed have been sddressed for the cuthanasis of dogs and cats. It s difficult
to understand why NDOC has failed 10 address these problems and has falled to meet the
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minimurm standscds sot forth for vetzrinary suthanasis.

53.  In sddition, in order to more fully and fairly assess the impact of the failings of
Nevada's execution protocol, it is necessary tn obtein all the records and logs used, and all
official witness statsments from prior executions, as well as the full rules and regulations devised
by NDOC foc lethal injection. This would include identifying the qualifications, experience and
training of those persona who apply the Vs and who administer and monitor the mjection.

1 declars under pensity of parjury that the foregoing is ue and comect 10 the best of my
knowledge and that this declarstion was exvcuied on May 16, 2006 in New York City, New
York.

Mark J. 8. Heath, M.D.
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Prastice Advisery for [ntraoperative Awareaess and Brain Fosetlas Moahioriag
A Raport by the Amaricon Socissy of Anesihesiologisis Task Forca on Intraoperattve Awaroness”

PRACTICE sdvisorios are systemmatically developed reports that are astended by assist docisions
making in sreex of pationt care. Advisaries provide s rynchesis and analysis of sxpert apinion,
clinical feasibility data, open forum commentary, sad consentus surveys. Adviscrics are not
intended as randards, guidelioes, or abeofite raquiresmty, They may be adopted, modilfied, or
rejectad accarding to clinical noods snd constrainiy,

The use of practice ndvisorios caanot guarantes any peciflc onicoms. Practice advisorics
sumrnsrize the state of the literature £0d teport opinions derived ftom » synthosis of tak force
members, sxpart comitants, open forums snd public commentary. Practios sdvisaries aro not
awpmudbyuﬂuﬁﬂnHunmuinbtllnnrdqmna-l-duﬂhuﬁatgidﬂhulhwﬂnlsdﬁdun
aumbers of adequamsly controlled studies are lacking. Praciice advisaries are sahjoct to periodic
revision a wasrsntad by the svolution of modical knowicdge, tocknology, snd practice.

Methodolagy

A. Degftmitions

Intrecperutive awareticss under geaoral tacethosis is 2 rare occurrenos, with 4 reported incidence
of 0.1-02%.' Significant peyohological sequeles (0.4.. post traunacie stress disorder) may cocur
following an spisoda of intropenative rarareaces, and affected puticats nsy recmain severcly dissbled

Dyvsioged by te Anrices Seciety of Aneriasiclogine Teek Farss on [neaoperssive Awacwnses: Seflivy L.
WM{MMMM? Arany, MO, Hossvom, Texas; Dendel 1, Cols, MLD., Phomis,
Asinona; Richwrd T, Connls, Pi.D., Woodinville, Wnhington; Karst 3. Darsine, MDD, Soattie, Washington; Joba C.
Drusnosd, M.D., Sew Diego, Cailfenis; Coe J. Xaikmam, MO, PLIX., Utrecis, the Nodherisie; Rangdd . hblller,
gggurmmmmamm » Buligves, Washinguou: snd Michaal M. Todd, WIS, lown

Suppormd by e Arwricen Socisty of Anestsiologing sader the direcsios of Y F. Arens, MD., Chale.
Comwslsten on Preceics Perermsers. AM&&:MMDMﬁM:MWM&
the Amaricen Society of Anibeiologims.

Addnies reprion recuesty iy te Apwricas Society of Anoethesiologiets: 120 N, Noriwast Highway, Park Ridge, Hinois
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Tha lofowing Dructos acvisory wae approved by the ARA House of Osiegaies on October 28, 2008. & shouid
mmummmﬂummmmeﬁmm

foe extended periods of time,' However, fa some circumstunoes, inirsoperitive awarencss tay be
unsvoidable in order to achisve other critisally important aoesthotio goals,

The following terms or concepts discussed in this Advisory include: conscioumest, general
roewilistia, dopih of ancsthesia or depth of rypoceis, recall, scnoesis, intrsoperative awarencss, aod
brain function monttors. Consistent definitions tor these tormne are 20t svailable in the litersture. For
;nqnunaf&kaWhmag&unuwmntnaauﬂ&m&ﬂydﬂhuﬁnrﬁunﬁhdatﬁﬁwym

(1) Comciomness: Counsciousness is 3 stxte in which a patient is able 1o proccss infwmation
fram his or her surovodings. Coneclousnass i¢ sessssed by chearving & ptient's purposeful
responses 10 various sthamil. Identifiers of puzposefisl reeposnce include arganized
faovements following volos commands or noxious/peinfhl stimmli! Poe sxsmple, opesing of
the syes is onc of sevaral possible iientiflers or markwry of coneoicouasss. Purposcia
respovies ey be shesat when puralysia i presest s x cossequence of neurological diseue
or the sdmiristration of s newroenmcular blocking drug.

{2) Genersl anesthegin: Genersl snawthesis ia defiacd aa & drug-induced loss of conaciousaons
during which paticnty ste 10t szousable, even by painiil stiomitation.’ The sbility w meintein
ventilutory fmotion independently it oftes inpaired. Putients often require sssistnos in
meiatainiog & pasat sirway, and positive prassare veatilation mey be requised becanse of
depressad apouteneous ventilation or drug.induced depression of nesromssculer faction,
Cardiovasculsry linction may be impsored.

(3) Depth of ansethasis: Depth of snosthasis or depth of hypnosis refers w 8 coatineust of
progressive setral nervous system depression and decressed rmponsivensss t stirmuletion.

! Refian withdoawal o & paiafel stiowlus s NOT coosidered & parposefil sesponss, ae indicated by the “comstases of
M«m&&&xmmum«:ﬁwm - s.a?,..

Awndhasiologists, 2004,
! mm«wm«rm«m deBition of genecal emesibayia, s Irvels of
sedesichamsigenia;” ASA Stridacds, Guidelines and Smesents, 2004,

1
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Thi following practics acvisory was spproved by the ASA House of Delegaies on Oclcber 28, 2006, 1 should
e considerc Ansi. This praction advisory Wil be publshed it & Ay issus of e joumal Ansatiesbiogy.

(%) Recall: For the porpose of this Advisory, rocall is the paticat’s ability to etrieve stored
memeries. Recall ls assoused by & parient’s repart of provious svents, ia particulsr, events
that cocurred during gesers! snosthesia, Exicit memovy |s msossad by the patieat's sbility
o recsl] srcific events thet ook ple during genoral avestionin. Swmplicit mewmory is
useand bry changws in performanos or behsvioe without the abdity o cecall spacifis sveats
that tock place during general suesthoaia that lad 10 thons changss.® A report of recall may be
spostasects Of it may oaly be sliciied In & grucrired interview or questionnairs. This
Advisory doss not addecms implicit menoosy.

(5) Amnesin: Aranesis is the shuence of recall, Masy snexthesiz droge prodmes amoesis at
concentrations well below those nevassary for suppression of conscicusamss, Anterograde
aroncsls in intendied when & drug with amnastic properties is administered before induction of
ancethcais, Retrograde moncsia i intended whae & drug such s & beazodisaopiog is
administared after an event (hat may have cmscd or been assotisted with inteaoperstive
consciouances in the hope that it will sppress memary fomation and “rescoe” from recall.

(6) Intreoperstive sorencss: fatreopestive swereness oocurs whoa & pasient beooenes conseicus
during a procedure perfonmed under pessen) anssthiosis snd subsequently hes recall of those
svanis. For the purpose of this Advisory, recell is limited to explick memory, sad doss oot
include the time hefore grneral aucathesin is fally isduood or the time of emergency Rom
genexal anzetherin, when arousal sod renus of consciousness sre intendad. Droaming i oot
considered intracperstive swarsams,

(") Braim fungrion monitory: Brain Ainctioo monitors are devices that recond o process beaia
cinctrical activity and convart thoss siguels mathematicully into & coationow measre
typieally scaled from @ 1o 100, In addition t spontansous corticel electrical sctivity
{elecirorncopbalogram, EEG), thaee davices may siso recond and process evoked cortical and

3
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The lollowing Dractics mivisary wes Approved by $1e ARA Houss of Delagaied on Oclober 23, 2008, 3 should
be conuidered finel, This practice advitory wil e published In 3 A iaus of the jumal Aneeieaisiogy.

tubcortical activity (suditory evoked posatials, or AEP) s well ¢ clsctromyographic (EMG)
activity from scalp muscles, For the purpose of thig Advisary, oaly reonitoet purporsed 1o
measare dapth of anesthesia or hypaosis will be coogidersd. Other, noo-BEG/AEMEMG
devices tre also svailable, but are not addressed by this Advisory.

& Pwrposer of the Advisary

kmmmﬂuhmmmmuwuumktumudtmuhuhkcnﬁgmﬂu:dhkdpmﬂunﬁMchuuﬁi‘

withint the foundutics of truining and contisuing medical edncution in mestheviclogy. The purposss
of this Advisory are ip identily risk fictors thet iy be assacinted with insreopeeative awirsoess,
provide decision tocls that ey cnuable the cliniciea to reduce he fequency of unintcaded
intraoperativy awsrenmss, stimulabe the pureuit and evainstion of arategics that may prevent ar roduoe
tbe frequancy of intraoperative swareness, And provide guidsnce for the intrsoperstive use of hrsin
fcelom monitors as they telee to intreoperstive swaresos.

C Foour

This Advisory focoses ou the padopentive managennst of paticais who ae undevgoing &
procedure daring whick gesoral snosthesia is sdminisewed. This Advisory is aot intended for the
pacioperative mermgement of minimal, maoderate, or doop sodetion i 158 OR or ICU; regionel of
tocal anestivesis without poneral anesthecia; moaitored aoesthesia care; trachoal (ntbution of pathets
«mmmmhmmmmmmmmu
biogk, or intentional intreoperative wake-up texting (c.5., Cor the purposss of aseessing intraoperative
aeurologic fimction). {a addition, this Advisory is not inended to address the perioperative
maasgeaient of podiatric patiest.

L. Appitcation

This Advisory is iniended for use by aneathesiologlsis, other physicians who superviss the
administration of genarsl apssthesia, and sll oiber individusls who administer general snestbesis.
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The folkowing practios Sdvisory was approved by this ASA House of Delegeiss an Odober 25, 2008. 1t should
ba corwidarsd fnel, mmmmummmmmmmm.

The Advisory muay alse serve as & resouroe for other physicians and health care professionsls who
are invoived in the perioperative mansgement of pationts receiving gencral westhesls.

K Task Farce Members and Consultonis

The Americaa Society of Anesthesiologists (ASA) sppoinsed this Task Foros of 10 members ©
(1) review and ssseqs the currontly available scientifie liseraisies o intrsoperative awsrenoss, (1)
obtain expert conseasus and public opintos, and (3} davelop & practics advisary. Tha Task Forcs is
comprised of ansstheainlogiets from various geographic srest of the United States, sn
anesthesiologint from the Netherlands, and two methodologisis from the ASA Commities on Practice
Parametors. '

The ASA sppoiniod the 10 members to the Task Foros becanss of their knowlodge or expertiss in
the medical speciaity of aneythesiology, and the developmont of peactice perametors. The mesbers
inclode but are not tinsited to snesthosiologist with speciatized imowledge or expertise in e ares of
neurcanosthasiology. Twa of tha 10 cembors disclosad receipt of fuade Saat or & financiel inwvest
in x company developing or masulachurbng beain fzsction monitors, Witkch compunies have s diract
financixt interest in the cxpended nae of auch mogitors, Other members may heve reontved fuds
from or have a frmncial interost in other companies, such as developers or manufacturees of
ascstbetica, that may be indirectly affected by the cxpanded we ofbexin fimotion mowitoes. The Taak
Foeve did ot request its members to discloss such inicrosts because they wees docmed 00 remote
and apsoulative to pressnt conflicts of insevest.

The Task Porce, i turm, sought input from consutiants, mway of whoot wiso bad perticularized
knowiedge, exportise and/or intreat i intraoperative awaseness snd brain fucsction Donitors, Such
knowiedge or expertise is bused in pect in soms cases om reseurch or investigstional sctivities funded
by 8 compuny developing or msnufachuring bexia fnction mowitors, Fifty-four porootst of the
consultants disclosed receipt of fands from or 8 financial interest ia & company developing or
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The ToWING Dracion acvisory was approved iy the ASA Hause of Delegates on Oclobar 23, 2008, & shoukd
ta conaidrad it This praciios acvisory Wil D8 pUOMNG 1 & AU [ssue of the joumal Anesihentiony.

manutichiring brain Amection mooitors. Consultants siso may have received Sinis fow ar bave s
Mmawmmmmmmwmuwmm
monitora. The Task Foecn did 2ot request its consultants o disclose such interoats bacause they wets
deernad too remote and speculstive to present conflicts of interest,

Ths Tesk Foroe used a six-step process. Firm, the membees reachod conscnsus oq ihe eriteria for
avidoncs of efibotive perioperstive interventions the die prevention of intraoperstive swarenes.
Second, they evalustest originel articles published in peer-reviewed jourssle relevant 10 this isme.
Thind, consulitants who had expertise or interest in intracpertive swareons sod who practicad or
workad in divarss mtings (s.g., scientists and/or physicians in scademic and private practice) wers
asked 1o participets in opinios furveys ou the effictivenst of various parioperstive mansgesant
strategios, 20d 10 roview sad oommant on « dealt of the Advisory developed by the Task Farce.
Foarth, sdditicnal opinions were solicited from » randont sample of active membars of te ASA,
Fifil, the Tatk Foros bakd open foruns st thoes aational sed (nterations] snostheris meetings 0
solicit inpat o the key coucpty of this Adviscry, Sixth, all available information wes ueed 1o build
conmensus within the Task Force oa the Advisory,

The draft docuent was nmde svailable for roview on the ASA websi, and conunentsry was
lavited via v-mail sapouncement ko all ASA members, All submitied commnis were considersd by
the Task Force in preparing the final deait

F. Availability and Sirengsh o Evidence ‘

Fractice sdvisories are developed by & prosocol similer to thet of as ASA svidencs-basad pragtics
guideline, including s systomatic ssarch and avaluation of the litersture. However, practice
advisarios lack the support of » sufficicmt number of sdequately costrollad smdies to permit
aggregate sualyscs of dams with rigorous statistical tachniques sach ae mwes-stalysis. Noostheless,
lirorstare-based evidence from case repocts and other doscriptive studies scw considered durisg the
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The lolicwing practios sdvisory wem spproved by ihe ASA Houss of Delegaies on Ociober 28, 2008, 1t should

b canideryd fieal. This practios acvisdry wil be pubighad In 2 AU (3sus of e joumal Anesthesioingy.
davelopmant of the Advisory. This litcraturs ofies permity the idestification of recutring pasterns of

clinical proctice.

As with « pracsioe guidedine, formal survey infoemation is colbected from consuitanty and
members of the ASA, m&mmmmm&gmm
Rempocacs arc solicited 0 8 3-point scale; rnging fmen | (strongly disagres) 10 3 (strongly agres)
with 2 score of J being equivocal. Survey sesponses are smnarized based on oadias velues o
follows:

Stongly Agrme. ~ Medias scomw of 3 (At least 50% of the respouses we 5)

Azrex Noxdian acary of 4 (At joast S0% of the respooess are 4 or & asd 5)

Esuivoeal: Median s0org of 3 (Al loast 50% of the usponses ave 3, or 0o other
responss category of combination of shmilar cacegories contin st lesst
0% of the maponscs)

Disaaree: Modian score of 2 (At lanst 50% of responscs sre 2 or | 2nd 2)

Smmm Median score of 1 (At least 50% of responacs aro )
Additioval informasion is cbtained from opes forum pressusstions xad other invited aad public

sources, The wivisacy statornents sontained in this doczmmnt represest & distillution of the surrent
spoctram of clinicsl opininn aod Ktersturo-based findings. !

Adviserim 1

. Precperative Bvaluation

A procpetaiies evaluation inclades (1) obtaining a fooused hiseory {Le., medicel racords,
Iaboralory raports, pationt or petioat snd fmily interview), (2) conducting a physiosl examination,
(3) idemtifying puticnts  risk for lntraopemtive swareness (2.4, planned snesthatics, type of
nugary), aod (4) informing selectad peticats of the possibility of intraoperative awarcncss.

Descripive studion und cass reporis waggost that verteln parfent charscteristios may be associsted
with Intraoperstive awecencys, including ago, geader, ASA siacus, 1ad drug rosistance or tolersnoe.
* afix 40 apyedin | i & summany of tw advisorisn

1
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S Coomkouad ok T prack Sy w0 pokd b TAFS R of 1[I ADRINBEY.
' Deecriptive studies and case roports suggest that certain procedurce (¢4, cosaronn section, cardiso
suegery, frauaa surgery) M2 5 well as snsthetio tolmiques (6., rapid-sequence inductien,
reduced anssthatic dasos with or without the prévencs of paralysia) - $2L T8 1y g sesnciated
with an increassd risk of istraoperative swarensss. No studies were finzd that sxsmined the cliniesl
ide&MWam&%MﬁdWam

The consuitznts and ASA members 2gree that a prooparstive svalustion may be beipful in
idenafying patients at risk for intreoperative awarenass.” In addition, they sgres thas s focused
preopermtive evalustion to identify patinnts st risk of intrsoparstive awarenoss should inchade review
of & patient’s mudical rocord, a tharough physical examination, sod s patient o patient sod femily
intaeview. They sgres that patient characieristion that mey place a patient at risk for intreopentive
swareness include: substasce use oe abuse, limited hemodynamic resarve, and ASA status of 4 or 3,
The comsuliants strongly sgres snd the ASA members agres that & hiclory of intrsoperstive swareness
may place & patient st risk. The coneuitants disagres sad the ASA members are squivocal reganding
whather i) patignty should be informaed of the possibility of intrsoparstive swarsncss. The
conultants stroagly sgres and the ASA members sgres that only paticon conaiderod to bo st clevaiad
risk of lagaopecative awireoms shoukd be informed of the possibility of intesoparstive swarmess.
Pinally the conmltann s the ASA membens dissgres that informing the patient preoperatively of
the risk of intrsoperstive swarensas incroases te aciual risk of intreoperative awarenses.

Advisery. The Task Farce belicves thit some compoasnty of the preoperstive svaluation may be
useful in identifying s patient st inoressed risk for swarenoes. An ovakuntion should incfude, if
possible, & review of » putient’s medical records for previcus accurrencas of xwareoess or oder
powatial risk factors, & patical interviow 10 53008 leval of saxlety or pravious expericaoes with
anesthesls, and 1 physical cxmmination. Patential gk Sctoes (0 consider for patisnss undergoing

“ Rafar ' sppandix 2 far comysies rsulie af the consaltase and ASA membershig surveys.
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foliowing praciice advisory was aporoved by the ASA House of Delsgsies o October 28, 2008. & shoud
uwmmmmmummmmmdgmm

geveral ancsthesia inchade substance uaw o abuss (¢.2, opickds, benrndinzpines, cocaine), 1 history
of swareness, & history of difficult intubation or aativipsted diffionlt (nmbation, chronic pain petients
va high doses of opivids, cardiae surgery, Crsaresa section, reums and cumrgency surgary, reduced
angsthenic dosas in the presonce of parlysis, planasd use of Duscle relumaty dring the mainiesasce
phase of prucral smosthesia, total intravenous aneethesis, the pisooed e of nitrous oxide-opioid
snesthesia, ASA status of 4 or 5, and {imited hemodynamic resesve. The conseants of the Task Force
is that patients whor the individual cliniciss considers to be at substantially increased risk of
intracperative awarenses should be infixroed of the poasibility of iatraoperstive swareness wiwn
CHITUIMARCEE PavInit.

I, Preinduction Phase of Anesthesta

Tsaues concernod with the preinducclon phass of sacsthesia rolated to tha grevention of
intra0permive swatencss inolude chiecking the functioning of snexthosia delivery syssoms, aod the
prophylactic administratioa of benaodiazepines.

Although checking the Amctioning of sesthesis delivery sysicms is standerd practios, scme cass
of ingraoperative swarencas have remuited from 00 low coscentrations of inepired volatflp sassthatics
o drug errors, including drug delivery e > One double-blind radomized oligical sl
cvalusted the sfficacy of the prophylactic sdminiseation of midevolam as as ancethetic sdjuvast
during amiulatory peocodurm under tuial intravenous snexthesiasnd reporied s lowss Brequency of
intrsoporative swarenass {n the miderslam groups comparcd 1o the placobo group.* Two
randomized clivical trials examinwd sakrogade amoseis by providiag piciures as stimuli after
administration of midszolam but beftre induction of general snoshesin. Although thess scudies
repasted reduced recall i patiels sdministered midaaniam, the prevence of conacicumens during
goueral anesthesia snd subsequent intraoperative swarensss wak fot examined, 4
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Tha folkiwing bractics advisory was approved by ihw ASA Houss of Oslagates on Octobar 28, 2008. it should
be coneidered final. This pracics advisory wil be pushelied 1 & RSy I8 of Te Joumal Anseiheabshy.

The cousultents and ASA members strongly agres tiat the finctioning of saesthesia delivery
tytoess (e, vaparizens, infusion pumpe, fresh ga flow, IV lines) should be cheoked to mduoe the
risk of intreoperutive awarenexs. The congultanis disagres, snd the ASA members ars equivocal that
& benzodizaepine or scopolsmine should be used &1 4 compoaent of e ancetheria to reduoe tha risk
of intraoporstive swarencss for off petiwats, The consuituats sgres that & bunaodisseping or
scopolaming should e used fioe patients rmguiring smallar dosages of sacsthetics, petients undergoing
cardiac surgery, and patients undorgoing treuss surgery. They are equivoosl reganding petients
undergoing Cesaresa saction, eoscgency sucgory, snd with total intrsvenous anesthosis. The ASA
membery 1grew that & bemzndiazepine oc soopolamiag should be used for patients requiring smalier
dosges of sncsthatics, paricnts undergoing candins surpery, SRAEIECY SUTEECY, TBuMma sirgary, aod
total intravenous anesthasia. They are aquivoca) reganding paticats undergoing Cosareen section.

Advisory. Sinoc intreopcrative awatences may be caused by equipment malfinction or miste,
the Task Foros betieves that theve shiould be sdhorence to  checklist protoool for soostbesia machines
sod aquipenest @ svuve that the desired anenbetio drugs mnd dodes will be deliverad. These
procacuures should be extanded to inchude verification of the propor Ametioning of iirEvenous Scou,
tofusion pungs and their connections. The Teak Foroe comsensus is that the dacision to sdminisler 3
bengodiazzpine prophylactically should be made oa 8 cass-bry-cssw basis for selected patioats (e.5.,
patients requiring smalier dosages of aneetetics). The Task Fare caucions thet delayed smergence
oy accompany the use of beazodiasepines,

fiL. Introcperative Monitoring

Intracperative swarensss csnnot be massured during the iotracparstive phane of gruond
sacsttosia, since t recall component of awareness caa oaly be detwemined posioperatively by
obaiaing (nfrmation directly from the patient. Therefore, the primazy issue regarding intracperative

l
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The fallowing praciion advieory was aproved by te ASA House of Dsiegaies an Oclober 28, 2008, 1t should
nmmmmumaummm e of the jeumal Aresihesiology:
monitoring sddressed by this Advisory is whether die use of clinical techaiques, conventional
wanitoring systams, or brain Amction monitors reduce the ocowrencs of mirsopemtive swarencw.

The majority of litoraturo vbkained doring the search tad swisw prosews did aot dirccity addrese
whather thess techaiques, syscanis, or moaicors reduce the frequency of intracperative swarstens.
Howevwr, many sadies were found tat repoct intrmoperstive meanmes or index valum from
monitoring sciivities. This litersture, whils not directly asseesing the impict of aa intervention oa
awroosas, ofien reported patteens or values that occusred at identifiable times during the
perfoparative period with the intention of dascribing ar predicting vaciations in the dept of
anesthesin. Therefoes, commoanly reporsd findings from this literatiure sy sumcurized balow,

The litarature for each intsrvention o prasented ia the following order: {1) raadomived clinioud
trials, (2) soosmdomized comparative stndics (s.g, quas-axperintsl, prospective cobort studive),
(3) correliationat siudics (¢.§., correlations of index valnes with sad-tidal concenteations of bypuotic
drugs or with movernend is respacse o noxious stimuli), (4) descriptive reports of monitor index
valuos st particular timeey during s procadure; and (5) case neporie of uoussl or usisteoded heaciits
or hurme accurring during » moniloring activity, Correlazional studies o report s msssure of
assovistion betwoes two contionous varishles (e g the corrulstion botwees index valuos and
anesthetic drug concontrations). Othar comeiational meacares inchuds 3 prediction probability (PX)
vahie that provides & measurs of how wall s mositos or echaique caa differoctisie becwaen two
different clinical states (.., response veryus 5o rexponet to verbal comawad).® A Pk vale of 1.0
indiostes pocfact association botween an mdex velas und & clinicsl stase, white s Pk vehus of 0.50
idicaten & prediction probability squel to chauos.,

A. Clinical Techmiguat and Conventional Monitortrg:
Amcog the cligical techniques utilized to sssow isiracperative coneciovencss ae checking for
movenend, response (o commands, opansd syss, syelssh reflax, pupiliary responses or dismeters,

|
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Tha icliowing peaciios advisory was approved by thi ASA Hous of Delegaies on Ocioder 28, 2008. 1 should
be coneidarad final. This pracion scvisary wall 50 published in & A/ine iU of e joumal Ansetheaioiogy,

perapiration and toering. Comventional monitoring systoms lachule ASA standerd moaitoring'? 4
well a the cad-tidal ancathetle analyzer.

No clinical trials or other comparstive shudiss were fund thet axamine the affect of cliniost
techniques or conventional moniwring os the incidance of intrsoperative swercoms, Correlational
studies reparted Pk values ranging from 0.74 10 0,76 fir the association between reflox of puspossital
movement and indicatons for depth of anestbesia.™ One sty reported a significsnt sssacistion
batwooa rreponso to conynand snd memary when contipsous infusioas of propodbl wers used as the
induction snesthotic, Pk values for mean arwcial pressars (MAF) ranged frocs 0.68 & 0.94 e
distinguishing a responsive state from su unrcsponsive stve, and from 0.81 10 8.89 for distinguishing
an anasthetized stule foen emergence hilowing ancsthesia (1.e., first response). Pic vaines fiw beast
rate (HR) ranged flua 0,50 t00.52 for diinguishing a recponsive stats from ac marcspoowive stase,
und fom 0.34 16 0.57 for smergwace. ™ Wids rengos of menn MAP and HR valiss were roportad
duwing varions intreoperative times. Studies reparted conges of mesn MAP vaines as fllows: bafore
induction or bamling, 90 8y 103 mHyg; »t induction, 35.4 to 38 aumHy; doriog supery, 780 102
mmg; &t smargescs or end of sargary, 53.7 o 97 mumb; and during ponopersdve recovery, $6 10
1040y, Mosa HR tenges wers reported aa thllows: batoes induction or besaline, 61 to 82 bpes at
induction, 35 to 67 bpuy; darisg wurgery, 74 o X2 bpox ot smergenos or sad of sxxgery, 39 o 92 boog
and durieg postoperstive recovary, 82 to 89 bpmn ™ A wareness has hosn reparted to cocur in the
absence of techycardia or bypartansion. 'S

The consultenty and ASA members Agres that sfinical sechuicus (v.g., checking for puzposstil or
roflox moveraent) are vilusble snd should be used 1 sasews intraopenative conscioussess. fn
addition, the consclants and ASA members agres that conventionsl moitoring systerms (e.g, BCQ,

! Amasicmn Seciaty of Acwesiologien: Steaduvis for Muis amthatic mositaring. e ASA Stwxiards, Ouidalions snd
St Americas Socisty of Aswthesiniogin Publication: Ocinber, 2004, "
1
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The Rliowing (vaciics advisory wes spproved by the ASA Houss of Delegeind on CSicber 28, 2008, 1t should
be conidersd Anel, mwmmwywummmmwuummm

BP, HR, end-iidal anesthetio naslyzer, ummmmmuwmuwumm
inrnoperative oonaciouarems,

B. Brain Electrical Activity Monitoring:

Most of the devioes desigaod to monitor brain slectrical activity fiar the purpose of assessing
anesthetic effeot record alectoencophelographic (EBG) dctivity from eloctrodes placed on the
forchead. Sysniema can be subdividad Inm those that process spontasscus K20 end
clectromyographic (EMG) activity and those that scquire svoked mmponass o suditory stiemi
(wadivory ovoked potzatisl, AEF). Afer umplification sed convarsion of the snalog EBO signal to
the digim! domain, various tignal processing sigorithems xre spplied 10 the Sequency, smplitmde,
latency and/or phase relationship date derived from the rew EEG or AEP to gencrae s single number,
oftens rafirred 10 4k an “indax” typicslly sonled between 100 xnd zero, This index rapesssnm e
progression of clisical ststes of cossciousocss {"awsks', ‘sodated’, “light anesthesia’, *deep
snmethanis’), with & valus of 100 being ssaocisend with the awaks stuie, and values of zoro occupring
with an isoslectric EEQ (o sheeut middic lucacy AEP), Thess procomsing slgarithms may either be
publishad snd in the pablls dorcain or propriesary. Detadled descriptions of the various agprsches o
BEG sigial procesing, inchuding bispectral asalytis may be found slsewbarn” Astifsct recognition
sigorithing intended to avoid contmninated, sod thersfors spurious, index’ valnes ore s important
somponmt of the SOIWware in most monitors.

Although EMC activity from scalp musoles can be considored an wriifasct fon the viewpoiat of
pure EEG analysis, it may be as ircportant sowrce of clipically relevast infornmtion. Sudden
sppesrance of fontel (forehesd) EMG sctivity suggests somatic respooss w0 soatious sismistion
mwalting from inadoquate aaalgesis and wisy give waming of inpendiog arousal. For uiis teesos,
10U Wonitons seperately provids information on twe lovel of EMG activity.

1. Spontarwous EEG Acttvity Moniters,
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Tha foliowing prectics scivisary was spproved try Bie ASA Houss of Deiegaies an October 24, 2008, &t should
nmmmmmﬁummmmsmmm

Blapectrnl Imdex. Bispoctral indwx (BIS) is & propristary slgorithun (Aspect Madical
Systotm) that converts & single chanoel of frontal EBG into 28 indsx of bypaotic lovet (bispectral
index; BIS). BIS is availabin cither as » soparate Gevice (BIS mooitor; Aspsct Medical Systems)
o incorporuiod - usder licenas rom Aspect Medical Systoms - In ‘B8 modulas’ made by vaious
anesthasis squipment masufachurars. To compue the BIS, several varisbles detived from the
EEG tfow domuin (burst-nippreasion acalysis), Gaquency domein (power spoctram, bispestrum:
interfroquency phise relatinaslrips) are contbinad iz a single index of hypaocks level. HES
valuss ars scaind from O (o 100, with specific nages (o.5., 40-60) reparned io reflect s low
probebility of sonsciouscess wodes grnaral sossthesis. The weight fagtors for the variow
componsnty ta the nwitiveriste modal that generates the BIS were empiricaily dorived from 3
prospectivety collected databwse of aver 1500 mosthetics. Tha BIS model acconnts for the
nantizesr siages of EEG activity by allowing differat parsmetors 1o dosnisate the resulting BIS
aa the EBG changes ite charscter with increasing plasme coscagiatioas of various sassthetics,
resulting fw a linear docrenac in BIS. As movs dats hive beoooe svailabls and as msthods and
sigorithma 1o wappress artifacts have bect impeoved, reviesd iterstions of the aigoriibm sad
optimized hardwars have boen relossed.

Several RCTs have compared ouicomes with BIS-guided anssthotio administration versus
standerd clinicel peactics without BIS. bs one RCT thet snrolled 2500 patients at high risk of
infreoperative rwarencss, explicit recall occurred in 0.17% of pationts when BIS mogiion wers
used aad in 0.91% of paticnts managed by routine ciinical practice (p < 0.021% A small (N = 30)
MMIW{W&MWMMWWWWW}W
BIS mosicoring with clinical signy during cardiae surgery), and reported oue cpisada of recall in
mmﬁalnimmmmnm&ﬁeéﬂmwyﬂ*m” In
other RCT), timos to swakening, ficst response, or oye opening snd consusoption of anssthetio

14
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The following pracion sdvieory wea Soproved by 11 AA Houas of Delegaies on Ociober 28, 2008, 1t sheusd
mmmmmmuzmmmzuunmm

drugs Werw duced with the uas of BIS Y0

One woarsadomized comparisu of the use of BIS monitoring versus & ookoet of historical
mhﬂi-il.ﬂt}fmdm&ﬁmﬂm‘h&ﬂ’iafhﬁﬂ monitorad petisots
veryus 0.18% of the historical controls {p < 0.035).% Ancther prospective noatandomized cobort
study (N = 19,575) designod to establiak the incidesce of swareness with rooull during roine
general soesthesin and to determine BIS values associated with intraoperative swsrenses events
reported oo statistically sigaificant diffencs whea BIS was used (0.18% of peticats) compared
to when BIS was not uscd (0.10% of patients). Other noazandomized compertive studine
reporind higher index values vpon amival in the PACU, shorer recovery times, and lowsr
soeachatic usige smong petisnts monitored with BIS compared to pacienis not mositored with
BIS ™" Numerous comreistional studies reported Pk valuss for 519 ranging from 0.72 % 1.00 for
awske varms lom of reeponse following induction with propelil {with or without opioids); xad
trom 0.79 to 0.97 o ancethetized varsus frst reapoese. =" One study reportad & Px abue of
0.46 for mavemont from dectrical stimulation . Wide raxges of moen BIS valusy bave beea
reporied during various ingwoperative tioes, warmmmm-mm
induction or baseline, 80 to 98; st or ufter induction, 37 1 70; during surpecy, 20 to 58; at
exnergoace or e3d of surgery, 42 1o 96; and during postoperative reogvary, 64 1o 967041 344T1
Saveral oase reports indivate dit intraoperative evenst unrelated 10 titrstion of snesthotic egents
can produce apid changes in BIS vales, n.g, carabral inchesnls or bypoperfusion, gas smboliss,
unrecogaized homorrhags, isadvertent blockage of unesthesds drug delivery.” ™" Other case
reports suggest thet routive intraoperative sveats (v.g., administration of depolarizing auscls
teikxants, sctivation of slectrommgnatic equipment or devices, petiont warming or plasned
hypothenmia} may interfirs with BIS fuactioning, '™ Two case reports were found that
reported patients exparieacing intraoparative swarsass in spits of mosilored velues indicating sa

3
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sdoguate depths of aneetbesin,' ™ Finally, still other case repoxts suggomod that sortal patient
coaditions may affect BIS vahus, 19

Eatropy. Batropy (GE Hmithears Technologios) desceibes the irregularity, somplexity, or
unpredictability characteritics of s signal. A single sine wave repressnta & completely
predictsble sigual (sotropy = 0), wheres noke frozs « madom nmber generator represents
wikropy = 1. Tha algarides for calculation of eotropy in the EEG sigaal (ss incorpoarated in the
Datex-Clinods 9/5 asteopy Moduls) is in the publis donwin and detailed deseriptions bave
recently boes publishod, '™

Enuogy ia indepandest of absolnts wales such as the smplinide ar the fraquoncy of the sigasl.
The coumarvially xvailsble Datex-Ohinods module calculates eatropy over tie windows of
variable durstion and reports two separsio soaapy values. Siats entropy (SE) is an index rnging
drom aece to 91 (swike), conputed over the thequency mngs Som 0.8 H to 32 He, reflacting the
cortical state of the petisut. Retpouse Exwropy (RK) ia ae index ringing fom nem ta [00 (swak)
compaaied over s frequency cange fom 0.8 Hx jo 47 Ha, containing the higher EMG-dominsied
frequencies, snd will thos aleo respond o the iocrsssd EMG activity rosulting from inedequate
asalgesia. No clinical trisle or other compaative studies wers fousd thet examine the impect of
sntropy manitoring o the incidence of intmoperative swarvases, Ons alicioal trial raparied
reducod times to eyw opening, rvapanee to command, aad coastenption of snesthetlc droge with
the use of eotropy maniwwing '

Corelational susdies repart the fillowing Pk vakuss for loss of consciousnmss: for RE, 0.8 1o
0.97; for SE, 0.81 @ 0,.90."*" For mesthetized versus first resgonse, ihe following Pk values
are reparned: for RE, 0.85; and foc SE, 0.82.% Ranges of mess RE and SE valuas were s
tollows: before induction or basaling, 98 (RB) and 89 to 91 (SE); during surgery, 34 tu 52 (RE)
and 50 o 63 (SE); and at enargencs o end of susgeey, 96 (RE) and 35 (SE). "2144.13M1%

i
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The following graciios adviedry was appioved by the ASA Housa of Delegwien o October 25, 2008, It should
be coneiderad Anal This prectios adviscry will be pubished in § fes istus of e jounsl Avsaibealoiogy.

Nareotread, The Narcotrend (MoritorTechnik) is derived from & systeen developed for the
virual classificstion of the EEG parterns associsted with varicus stages of sieep, Aler srtifect
exciusion and Fourier transfoomation, the ariginal elovtronic sigorithm clasified the raw (frocial)
EEG accarding 1o the (bllowing ryaka: A (swaks), B (sedated), C (light anesthosia), I (genal
sucathonia), B (gonevsl anothesia with doop hypaoei), F (oneral anesibesis with increasiog
burst suppression). The sysicm inchuded & serios of sub-classifications resulting in & totd of 14
poasible sub-sages: A, BO0-2, C0-2, D0-2, BO-1, and FO-1.' 1 the most recent iteration of the

© Narcotrend softwars (version 4.0), the siphebet-buscd scale has bosn “munslsted” into 3

dimanaionises index, the Nercotrwad (ndax, sosled fioo zero (decply anesthetized) to 100
(awaks), with the stated intention of producing » scale quantitstively similar 1o the BIS index.

No clizicsl tials or other comparative studins wore found that sxamioe the ioopact of
Narcotread monitcring an the incidence of intraoperssive awarencss, Ons RCT bas compared e
uwe of Narcotrend-controlled verm clisically controfied anesthetic sdministration sed found 2
sborker fecovery time ix the Narcotrend group (i, opsned £yes) after tacmination of unsethesia”
P yalass for Narcotrsod nnged from 0,93 to 0,99 fur swake versal loss of respones following
induction with propofil combined with an opioid, md fram 0.94 10 0.99 for sacsthetiznd vorses
firet rexponse.™* Repaited mean Narcotrend vidaes s as follows: sfr induction (loas of
responas), 72 40 §0; aud & ecaergence or end of surgeey (spostaseonaly opned syws), 20.™

Pacient State Analyzer. The Putiest State ndax, or PSI {Physiommtrix) is derived fom s 4
chanoel BEG. The derivation of the P31 is based on the obwervation that there are reversible
spatial changes in powcr distribusion of queatitative EEG at loss and roturs of consciousness.
The Pasient State Index (PSI) bus « range of 0 1o 100, with decrassing vakies Indicating
docvousing lsvels of consciousness or increasing levels of sedation, timilar to BTS, Eatcopy 1ad
Narcotrend. The P37 aigorithes was comtructed uring stepwiss, discriminant snslyris based on

1”7
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the aw EEQ, and found to be ssnsitive i chaogwe i the leval of anssthsia.

No cliniconl trisls or other comparative studies were found that examing the impact of PSI
mositoring oa the incidencs of intraoparstive swarvooss. Ona comaiational study reportad a Pk
value 0£ 0,70 for prodicting response 10 command, with a sansitivity of 85.6% md spocificity of
30.0%,” and snother study reparted & significant correlution of the PS! with arconscioumens.'!
Reported mesn PSI valuex wre s follows: befors indestion or baseline, 92; during surgery, 32; at
emergeuce of ead of surpery, 53; and during postoperstive recovery, 81.'!

SNAP indes. The SNAPI (Bverost Biomodioa! Instrwrocate) calcuintos & “SNAP indes™
from s single channel of EEG, The indax calcuistion is besed on 2 spectrel analywis of EEQ
activity in te 018 Hx sad 80420 H frequency rngss, and & busst suppression algotithm.
Theore sre no published data o the achual algoridm ussd 10 culcuise the SNAP index, whick is
based on & composite of otk low (0-40 Hze) end high (30-420 Hz) frequensy cotapocsas.

No oinical trial ar otber couparetive stulies wers fead thit cxwoine the iaipact of SNAP
monitoring on the incidence of Istraopenstive swareness. One comrcistinual study was found thet
reported & mesn SNAP index of 71 0 be predictive of & lose of conscioueneas in 95% of clective
surgery petiegis. !

Danmeter Corelral Siats Megitey/Cerebeul Stnts Index. The Danmeter CSM is a
handhold device that analyzes s single chamnel EEG sod pressats a cerobesl stats *index* sosled
Grom 0100, In addition, it sixc provides EEG supprestion pucesiags sod s messure of BMO
activity (75-85 Hz).

No published literature waa found that sxamined the ixpact of Danmeter CSM mouitoring ot
the incidence of intrsoperstive swaremas,

2. Zvoked Brain Elecirical Activity Munitors.

13
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The iollawing praction Sdviecry was approved by the ASA Houss of Delegaies on Oclobar 25, 2008, 1t shauld
be consldered WAl This practics advisory wikt ba published in 2 Rture jssus of the jaumal Anestheabigy,

AZP Moniter/2 (Danmetar). Auditory evoind poteatials (AEP) are the elecirical resposses
of the beainwter, the suditery radiation and the suditory cortex 1o muditory sound stiswoil {olicka)
delivercd via beadphones, Tha eilicts of anesthotios on AEP have beas studled since the carly
19800 Y'Y Th braingtem response is relatively insensitive to anasthetics while sarty cortios)
respopass, known as the middle-lstency AEP (MLAEP) chaoge predictably with increasing
concentrationn of both volatile and intrevencns snasthetics. The typloal AEP reaponss %
ocrensing sseuthetic conocntrations is inceesnd latency and decressed amplitads of e various
wavefene components. Thesd sigrats are cxtromely sraait (lesy thes ane microvols) necessitating
axirsction from e sponianecus EEG using signal avensging techaiques. Prior 10 recest
inmovatioas, signal averaging wae wclatively time consuming (several misgies per svoragod
waveforcs), More recent sigoa! Gltering advances have tosulsed is an instrument (A-Line) that
cum record and rapidly updise & single chennel of AEP fom forahwed clagmodes. Feom o
muthenatical aaslysis of the ABP wavefony, the dyvics gensrsics an *ARP-index’ that provides &
corrclate of anssthetic concenwration, The AEP index, or AAL is scaled Hom 0 m 100, fa
sontiest o mesy ERG indica, ths AAI commeeponding with low probabitity of comsciousnces s
leas than 25, rather than the kigher eumeris thresholds seocisted wit the other montisors, The
device is FDA spproved tae ls ot curteatly marketed in Norty Amarica.

RCTw that ocmapwred MLAEP monitorizsg (.8, to tirate snesthetics) o staadard clinicsl
peactics withous MLAEP reparted redisced tirses to sys opening or ocentation M40 A P value
of 0.79 wam repocted fof foss of syelesh reflex thilowing induation with propafol snd aa opicid,™
and P vatues of 0.63 sad 0.68 were repartod for responaivensss following discostizuation of
reaifimtagil or sevofiurane, reapectively.'” One study reparied & Pk valae of 0.87 b
movement, ® sod apother stady repared & Pk value of 0.99 for awarconss after LMA insection, ™
Descriptive studies reported nmges of mesn values as follows: befre inducticn or baseling, 73.5

[}
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The following practice advisary wiis SPDIOVEd by The ABA Houss of Delegeles on Oainber 28, 2008. # should
be coneiderd fral. Thie gractios sdvisary wil be pubiished i & ure jseus of he umal Anssitesiiogy.

10 95; ot o abhe indction, 33.4 1 6L; during surgecy, 21. mm;ummamaat

suegeey, 24,6 10 40; 304 during pontopenative recavay, 89,7, e

C. Consultont and ASA Member Survey Findings,

Consultants who participated in this Advisory typically either bad & partculsr knowledge or a0
exprassad nterast in inirscperstive awarsness and brain fmetion mesitors. The mejority of these
consyltanty disclosad recaipt of fnds Zom or & Anancisl interest in 3 compagy developing or
mannfhctwing besin Ametion monitors. Cossuitanta wers not asked o disclose siosiler relaticosbipe
with other companics that may be indicectly sffected by ta use of besin fusotion moaitors, ASA
mambers wers mudoely selocied from a List of sctive mecbers of the socicty.

The consultants and ASA memivers disgres that 8 bosin clectrical activity moaitor is vahmble
and should be used to reduce the risk of huraoparative mvarewe for ¥ petisnts. The coneuitents
and ASA memobers disagros that & brain slectrionl activity moniicy is vakushie st should be used to
reduas the risk of intreoperstive swaronwes for o patient. The vonwnlisnts agres that & benin
clactzicsl activity monltor should be ased for putients wick conditions tint mey place them w riek,
patients recuising muniler doses of genarsl snestietios, rauTos Mgy, Covarean secsion, sad totl
intravencvs snasthesia. They sre equivacal reganding the use of tsaln slecerical sativity noonimeing
for curdine surgery snd emergeocy sarpery. The ASA members sgrws with thy use of such monitors
for putients with conditions that may place thens at risk, paticeris mquiring smaller dosss of general
ansethotics, and pasicnts underyoing cantise surgery. Toey are squivocal regarding the uss of theve
manitoes for patients underyoing Cararess section, emergency sugory, Traame surgery, and fotsl
intravenous sossthcia,

Tha consultants snd ASA members disagroo thes s brain elecirical activity monisor is valusble
sad should be used to a3sess inmmaoperstive depvh of amerAesta for olf patisnts. The consultants and
ASA members disagres with the sateenent thwt “» brain clectrical activity sonitor is vakiable aad

2
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McConnell applies here becauée the district court instructed
the jury that Rzppo was accused of two counts of murder for killing the

victima "wﬂlﬁﬂ}y, felomously, ‘without authority of law with mahee-

aforethought and premedltatmn and/or during the course of committing

Robbery and/or Kidnapping snd/or ﬂgxglm. " (Emphasie added.) The

verdict form did not indicate whether the jury found first-degree murder
based on premeditated murder, felony murder, or both. In the penalty
phase, the jury found three felony aggravators ‘Sééed “on robbery,
kidnapping, and burglary—-the felonies that underlay the State's felony-
murder theery.' AThease,thr‘ee aggravators therefore must be struck.
Thié“.’court can still uphold Rippé‘s death sentence by

reweighing the dggravating and mitigating circumstances if we are

convinced that the effect of the invalid aggravating circumstances was

harmlese beyond a reasonable doubt.??
The State cites Brown v, Sanders," a recent Supreme Court

decision, in suli;ior:l: of its argument that tﬁhg jury's consideration of the

invalidated fe}ony‘aggravamrs was harmless error. In Brown, the Ceurt

Nevaca
w05 10a2a wlRlhe

concluded that an invalidated senﬁencmg factor causes constitutional error

“only where the j gury could not have gwen aggravating weight to the same
facts and circumstances under the rubric of some other, valid sentencing
factor.™ The State argues that the error here was harmless because the

jury was permitted {o consider the evidence relevant to the invalid felony

128¢tate v, ﬂaberstroh, 119 Nev, 173, 183, 69 P.3d 676, 682-83 (2008).

13546 U. S 126 S. Ct. 884 (2006).
HId, at ___, 126 S. Ct. at 892.
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ngravatm's g8 "other matter” evidence under Nevada's capital sentencing

cheme This argument fails o take into account that a Nevada j jury may
‘consider "other matter” evidence only after it has decided whether a

"defendant 18 ellglble for the death penalty.}® The consideration of invalid

factors befofg that point skews the eligibility decision, even if those factors
would be relevant in deciding subsequently whether a death-eligible
dafagdant -actually should receive a death sentence. The primary focus of

1 our analysis, therefore, is on the affect of the invalid!aggxavators on the

| jury's eligibility decision, ie, whether we can conclude beyond a

reasonable doubt that the jurors would have found that the mitigating
circumstances did not outweigh the aggravating circumstances even if
they had considered only the three valid aggravating'cimunistmces rather
than six, | |
‘ The three invalid feioﬁy aggravators all’ involved the
circpmstanceé of the murder itself, so striking them eliminates the weight
_of roughly one major aggravator.’8 Three aggravatbrs found by the jury

zemam vahd the murder was committed by a person under a sentence of

zmpnaonnwnt, it was commitied by a person previcusly convicted of a

. . feioxzy involvmg the use or threat of violence, and it mvolved torture. The
J bulk of the case in aggravation therefore remains intact.

A review of the record reveals that the mitigating ev;dence |

pmsgnﬁed on Rippo's behalf was not weighty. Rippo's counsel called three

witnesses. James Cooper testified that he was employed by the

15See, e.g., Evans v. State, 117 Nev. 609, 631‘1, 28 P.34 498, 515
‘| 2001).

18Cf, Haberstroh, 119 Nev. at 184, 69 P.3d at 683.
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Department ef ‘Prisons se a vocational education instructor and ran a
prison ministry. - He superviséd Rippo's work and was his minister,
Cooper was unaware of Rippo having ever caused a problem and believed

that Rippo was an asset in the prison and would work and stay out of

trouble. Next, Rippo's stepfather Robert Duncan testified that Rippo had -

not received the heélp he needed while previously incarcerated and was
released without being placed in any transitional facility. Mr., Duncan
testified that Ripﬁo was likeable and the two had a good relationship.
Rippa‘é sister Stacie Roterdan in turn testifiéd that their stepfather
{before Mr. Duncan) had been hard on Rippo and that Rippo did not get a
fair chance when he was 15 years old.

Trial éounsel also read two letters to the jury. The first letter
was from a doctor and ccﬁcemed the poor health of Rippo's mother Carol
Duncan, which made it impossible for her to testify at trial. The second

letter was from Mrs. Duncan. She stated that Rippo's biological father left i

her when Rippé'waa five years old. She described Rippo as an ouigoing

and carefree sp.i'rii who treated his sisters in a tender fashion and loved

Supnesit Courr
o
Nrvara

©5 thira ot

animals. After Rappo turned 15, he began arguing with his stepfather, a

professional gambler, and ran away from home. After he was convicted of
burglary, his mbther had him placed in the Spring Mountain Youth Camp.
While he was m the camp, hia stepfather was diagnosed with cancer.
After about four months, Rippo returned home, but his family was

absorbed with his stepfather's terminal illness, and Rippo's relations with -

his mother and family deteriorated. Afiter Mrs. Duncan hinted that Rippo

might be sent béc_:k to Spring Mountain, she did not see her son again until

he was arrested for sexual assault. While Rippo was incarcerated, he

earned a GED, completed an electronics course, obtained a PELL grant,

8

m
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aught himseelf a foreign language, énd was employed by the corrections
tystem. Wh‘eg he came home from prison, he had a job in construction and
‘a nice girlfriend. ' .
. . “This evidence in mitigation was not particularly compelling.
We concludé beyond a reasonable doubt that the jurors would have found

aggravating circumstances and, after consideration of the evidence as a

~ whole, would have returned a sentence of death.

instruction included an incorrect implication regarding the consideration
of mitigating circumstances. The last paragraph of Instruction No, 7
provided: | D
A mitigating circumstance itself need not be
agreed to unanimously; that is, any one jurcr ¢an
find a mitigating circumstance without the
i agreement of any other jurors. The entive jury
' must agree unanimously, however, as to whether.

the aggravating circumstances outweigh the

that the mitigating circumstances did not outweigh the three valid-

This conclusion is not chaﬁged by the fact that one jury

‘4 . mitigating circumstances or whether the

N O - mibigating circumstances ﬂut_gggigh the

. ' ager ing cire . x

* 1 (Emphases added.) The final sentence of this instruction should have read

(05 19404 ol

. %in{ply: ""The entire jury must agree unanimously as to whether the
aggravating circumstances outweigh the mitigating circumstances." The
emphasized language implied that jurors had to agree unanimously that

mitigating circumstances outweigh aggravating circumstances, when

JAOO5132
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actually "a jury's finding of mitigating circumatances in a capital penalty
hearing does not have tobe unanimous. "7

However despite the inaccurate wording at the end of the
instruction, i;heq mstmctmn clearly and propar_ly gtated that each

individual jurer could find mitigating circumstancea without the.

agreement of any other jurars and further provided that the jurors had to
be unanimous in finding that the aggravating circumstances outweighed
the mitigating circumstances.!® It is extremely unlikely that jurors were

misled to believé' that they could not give effect to a mitigating

circumstance without the unanimous agreement of the other jurors. We
conclude that the error was harmless beyond a reasonable doubt, - -

Rappo also claims that his trial and appellate counsel provided
ineffective assistance in a variety of ways. We conclude that none of
Rippo's argumante in this regard has merit. We bneﬂy discuss those

worthy of comment ‘below.

SusnEss CouRt

©p 1wizs il

am“&f ineffects
are properly rmsed fo:r the first time ‘in a tzmely first post-cemnchcn

YDoleman v. Stats, 112 Nev. 843, 850, 921 P.2d 278, 282 (1996)
(citing Mills v. Marvland, 486 17.8. 367, 374-82 (1988)).

18The latter statement contains a slight mistake that actually

favored Rippo. Aggravating circumstances need not outweigh mitigating
circumstances to impose a death sentence; rather, NRS 200.030(4)(a)
provides in part that 2 defendant is eligible for death if "any mitigating
circamstance or' circumstances which are found do not outweigh the
aggravating circumstance or circumatances.”

10

trial of appellate counsal
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etition.’® A claim of ineffective aéaistance of ccmnsél presents a mixed
Cuesticm of ‘lgw, and fact that is subject to independent review.® "To
:e'silablish ineffective assistance of counsel, a petitioner must demonstrate
‘nt;hat . cnuﬁa,ePs performance was deficient and that the deficient

; perfermandé was prejudicial #! To demonastrate prejudice, the petitiéner
must show that but for trial counsel's mistakes there is a reasonable -
.| probability that the result of the trial would have been different.2 "To

establish prejudice based on the deficient assistance of appellate counssl,
the defendant must show that the omitted issue would have a reasonable
probability of success on appeal"® Judicial review of a lawyers
representation is highly deferential, and a claimant must overcome the
presumption that a chailengefd action might be considered sound
atrategylﬁ‘ ' , 4
‘ Rippo alleges that his trial counsel were ineffective for
insigting that he waive his right to a speedy trial and then allowing his

_case to 'langui;éh for 46 months, Because of the de}.ay," he asserts, jailhouse

'3 | 'informants learned about his case and were able to fabricate the testimony

‘used by the State. However, he does not support this claim with specific
‘ L A

: . 14Pellegrini v. State, 117 Nev. 860, 882, 34 P.3d 519, 534 (2001),

20Kirksey v. State, 112 Nev. 980, 987, 923 P.2d 1102, 1107 (1996).
_B1d. '(citing Strickland v. Washington, 466 U.S. 668, 687 (1984)).

28trickland, 466 U.S. at 694; Riley v. State, 110 Nev. 638, 650 n.7,
878 P.2d 272, 280 n.7 (1994).

SBRirksey, 112 Nev. at 998, 923 P.2d at 1114.
248trickland, 466 U.S. at 689.

11
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factual allegations, references to the record, or any citation to relevant
authority. Nor does he describe the informant testimony or explain how it
was prejadicial Accordmgly, Rippo has failed to demenatraﬁe that t}xe
district court erreé in éenymg this claim.

Rippo claims that trial counsel were meﬁ’ectwe because they
failed to object to the State's use of a prison photograph of him. He argues
that the photo was irrelevant and unduly prejudicial and constituted
evidence of otheF bad acts. Rippo- doss not support this claim with
references to the Técord, and the trial transeript shows that his counsel

' ansuccessfully'objected to the admission of the photo. Accordingly, Rippo
has failed to déﬁianstraﬁe that the district court erred in denying this -

claim.

Rippo maintains that his appellate counsel was ineﬁ'ecﬁve for
not raising claims of ineffective assistance of trial counsel. However, this
court declines to address such claims on direct appeal unless the district

court has held }t'n evidentiary hearing on the question or an evidentiary

hearing would be {:nnecessary.% Neither was the case here. Accordingly,

Surnnes Courr

an orta =iy

Rippo has not aémnnstx:ated that appellate counsel was deficient. The -

district court dl& not err.in denymg this claim.

Rippo claims ‘that appellate counsel was ineffective for net
appealing on grauads that the jury instruction defining premeditation and
deliberation was unconstitutional. This claim was not preserved for

review by this court on direct appeal, so counsel would have had to show .

%Pellegrini, 117 Nev. at 883, 34 P.3d at 534

12
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hat any error was plain and affected Rippo's substantial rights.” Rippo
Lanﬁends his caunsei should have ehallengeé "the Razalyn instruction”
‘that this cnurt abandoned in 2000 in Bgfar& v. State.?” But Byford is not
-ratma;ctwe,\and use of the Kazalyn instruction in a case predating Byford

{is no ground for relief.#® Rippo has failed to demonstrate any deficient
The district_r court did not err in denying this

performance by .counsel.

claim. .

Rippo claims that appellate counsel was ineffective for not

appealing on grounds that the jury did not adequately reflect Clark -

County's African-American population and so fazled to represent a fair
cross section of the community. Nothing in the rewrd shows that this

{ claim was pmperly preserved for appeal.®® Nor has Bippo shown &
reagsonable probability that the claim would have succeeded on direct

appeal. He failed to establish a prima facie wqiatzcn of: the fair cross-

28NRS 178.602;

Surnens Counr

(o e o

83 (2000). -
1186 Nev 215, 233-36, 994 P.2d 700, 712-14 {20(}0)

- See Evans,
ggugd@_by Sharma v, State, 118 Nev. 648, 56 P.3d 868 (2002).

29Q£ Rhvpe v, State, 118 Nev. 1, 11 & n.26, 38 P.3d 163, 170 & n.28
(2002) (holding that failure to obiect to exclusion of jurors as

unconstitutional under Batson v. Kentucky, 476 U.8. 79 (1986), preciudes

raising the issue on appeal); Hanley v. State, 83 Nev, 461, 464, 434 P.2d
440, 442 (1967) (recognizing that failure to challenge jurors when groundas
for disqualification are known results in waiver of the challenge).

13

ate, 1lﬂliemﬁ64,ﬁﬁﬁ. 6 P.3d 481, 482.

‘ 117 Nev. at 643, 28 P.3d at 521; Garner v. State, 116
Nev. 770, 787-89, € P.3d 1013, 1024-25 (2000), gveryuled in part on other

JADOS5136
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section requirement.® To demonstrate a prima facie violation, he must
show: the group allegedly excluded is' a distinctive group in the

community; the representation of this group in jury venires is not fair and

reasonable in relation to the number of such persons in the community?;.'

and thia underrépresent‘ation results from systematic exclusion of the
group in the jury-selection process.3! Rippo did not satisfy this three-part
test. Although African Americans are a distinctive group, Rippo did not
present any -evidénee ﬂmt‘ the representation of African 'Americans in
venires is unfair and unreasonable in relaﬁon-to their numbers in the
community, nor did he i:iresent evidence that any ~unéerrepraseniation
resulted from their systematic exclusion.’? Acger&ingly, he has not shown
that appellate counsel was deficient and that the district court erred in
denying this claim. ; |

CONCLUSION

Three of the aggravating circumstances found by the jury in

this case were mvahd because they ‘were based on felonies which were

the'_ jury inﬁtrﬁg:tian d}acusaing mitigating circumstances was incorrect.

Three aggravat;;rs found by the jury remain valid, and we conclude that

403¢a Evan.s v. State, 112 Nev. 1172, 1186, 926 P.2d 265, 275 (1996),

MDuren v. Missouri, 439 US. 357, 364 (1979); see_alse Evans, 112,

Nev. at 1188, 926 P.2d at 275.
- %2Facts alleged in Rij;po s opening brief are neither evidence nor part

of the record. See Phillips v. State, 105 Nev. 631 634, 782 P.2d 381, 383
{1889).

14

used t6 supp org ihmmt%ﬁﬁaﬁ of felony murder; and a portion of EE—
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Troneous mstructmn were harmless beyond a reasonable doubt.

ithe jury's consideration of the invalid aggravating circumstances and the

" We

“therefore afﬁrm the district court's order denmng post-conviction habeas

“relief.

:
Y
]

15
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BECKER, J., .mth wham DOUGLAS, J agrees, eoncurrmg in part and

dissenting in part |
I concur \mth my colleag'ues determination that appellant

Michsael Rippo's’ claims af ineffective assistance of counsel are without

merit. 1 dissent in rega;;-d to the application of this court's holding in
McCrgnneE v. State.! As explained in my concurring and dissenting
opinion in Beiarano v. State? that holding should not be applied
retroactively excéiﬁi: in one limited instance not pertinent here. But even if
it is applied here, I concur with the lead opinion in eonclading that the
erroneous instruction on' mitigating circumstances was harmlese and in
upholding the death sentenee ‘

The t};xree felony aggravating circumstances found in this case
would be invalid if McConnell applied. Nevertheless, three valid

aggravators would remain: Rippo committed the murder while under a

sentence of imprisonment, he was previonsly convicted of a felony

involving the use or threat of violence, and the murder invelved torture.

These c;rcumstances were the preponderant part of the case in

Surmevs Coumy

SR

ggmwatm“wkuie“the*‘mrng&tm, pvi

conciude beyand a reasunable doubt. that, even absent the invalid

aggravatars am_imcorrect instruction, the jury would have found Rippo
death eligible and returned a death sentence.

1120 Nev. 1048, 102 P.3d 606 (2004).

2122 Nev. __,__.__P3d__, ___(Adv. Op. No. 92, November 18,
2006) (Becker, J., concurring and dissenting).

JAD05139
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I therefore concur in affirming the district court's order
Fenying post-conviction habeas relief.

o *

.

Becker

1

I coneur:

D& uq ’4‘5 . , d.

Douglas

SupaenE Counr
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ROSE, C.dJ., with wham MAUPIN and GIBBONS, JJ agree, concurring in |
- part and dlssentmg in pa;rt ‘

I concur with my eolieagues in cnncludmg that appeliant

Michsel Rzppo ¢ claims of méffectzve assistance of counsel have no merit. I.

also concur with Justice Har&esty in hls lead opmmn that this court's
holding in ?'vIcCon;;gll v. State,! which forbids ’basuzg an aggravating
circumstance on a felony that also serves as a predzcate for felony murder,
épplies here and that three aggravators must be struck. I dissent,
however, from his conclusion that rewc—:lghmg the aggravating and

mitigating circumstances is feasible and that the exrror in the Jury

- instruction regarding m;tzganng circumstances was harmless.

- BEven gssuming that the bulk of the State's case in aggravation
remains after striking the three felony aggravators and that the
mitigating evidence was not weighty, it is not certain heyond a reassonable
doubti that the misinstructed jury would have found Rippo death eligible
absent the felonji ‘aggmvatom.

Insti'ﬁc%ien No. 7 informed the jurors that "[t}he entire jury

must Wﬁwww a:ﬁowwhether—the—mmgatmg““m: -

circumstances outwezgh the sggravating circumstances.” This is definite
error. This court, reiymg on Supreme Court case law, has stated: "In a
capital case, a' sentencer may not be precluded from considering any
relevant mitigétiﬁg evidence. This rule is violated if a jury believes that it

cannot give mitigating evidence any effect unless it unanimously agrées

1120 Nev. 1043, 102 P.3d 606 (2004),

JAOOS5141
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that the miﬁgating circumstance existe.” Nevertheless, my colleagues
eém the exrror harmless despite the jury's consideration of three invalid

.aggravating circumstances and reweigh the evidence presented at the

‘penalty hearing This course is misguided.
- Before rewelghmg, we must fully heed the United States:

Supreme Couri;‘a opinions "emphasizing the importance of the sentencer's
cansxcieratmn of a defendant's mltzgatmg evidence.*®* And "[ijn some
situations, a state appellate court may conclude that peculiarities in a case
make appellate rewe1ghmg or hamleas-errer analyais extremely
speculative or impossible."
its

Here, the error in mstmctmg the . ;ury

regarding consideration of mitigating circumstances renders

. { reweighing too speculative. Contrary to the argument in the lead oj:inion,

the accurate language in the jury instruction did not serve to correct the
error inherent in the inaccurate language. ) .

Given that a reasonable juror could have been misled to
beliejxm that mitigating circumstances he or she individually found could

"have no eﬁ'ect without the consensus of the entire Jury ] cannot conclude

SupnEme Couwt

10 190IA iR

. 2:}‘imgneg v, State, 112 Nev, 610, 624, 918 P.2d 687, 895 (1996)
{citing Mills v. Maryland, 486 U.8. 367, 374-75 (1988)).

3Clemons v. Mississippi, 494 U.S. 738, 752 (1996).
41d. at 754.
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§ * harmless beyond a reasonable doubt. Remand to the district court for a
$ new penalty heéfing is required, and I therefore must dissent.
S | - -
fau ) ' .
En f
. : ;;.nagg'» , CJ
. Rose A
We concur:
Maups :
A - ; ‘ J' 4
Gibbons '
. ,’:"‘l
SBuenrag Cont
o
Nevana 3
o 190, P
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The Patitioncr has teised the fallowing two questions in his
Petition for Writ of Cevtiorari befoes this Cowrt:

1. Whether mr action brought by a death-sentenced
prisaner pursuant 1o 41 USC. § 1983, which does not atacX &
cantviction or scutewncs, is — simply bacsuye the person is wdew o
semncg of death ~ 40 be tremted 29 & habess corpus case subject 10 the
redtriction on successive petilous which cxtegorically precindes
review of any oowstitutional violation not related to innocence (as the
Fourth, Fifth and Eleventh Circuis hold), of can be mabmuinod as §
1983 sction (us the Sixth, Eighth snd Ninth Cirouits snd seversl lower
courts hold)?

2. Whetber a cut<lown procedure, which involves pein
sad mutilation, conductod prior to an execution by lothel injection,
violstes the Eighth Amendment to the United States Constinion?

JADO5190
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Eech amicus curise is & practicing physicien in the S of
Alsbems'. Ths amici curlse have been informed of the medical
procedures the Raspondents have proposed using to gain venous
access to the Petitioner 0 execum him by lethal injection.

The proposed madical procedures concern us as physicisns for
a number of ressons. Firyt, obtaining central venous access is a
complex modical procodwre that invoives serious risks and should only
be performed by propedy traived pemsonsel. In this situation the
Respendents will not disclose the crodentials of the people who will be
performing the procedute, including whether or not the physician is
actuaify licensed to practice medicine in the State of Alsbama or any
other stats. We are also concerned because it is apparent 10 ug that the
Respondents hope to implemem = pisn that was not designed by
competent, tredentinled physicians, and thereby we placing the
Poritioner st high risk of snduring severs and neediess pain and
suffering.

1 Pursuant 1o Rule 37.6, Rules ¢
mmmmmmmmmﬂam-mu

pat.
1
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mwmmmmmmmﬁmm
arder 0 execus hin by lethal igjection. Venous socess may be
obtained in most people by placing & very thiv catheser under the akin
in tha hand of . Gaining venous access in this menpor is refored
wupﬁp&dmmwaammm

Gaiping petiphcral venous access may ba difficult o
esontially impossible in some patients, When dealing with these
poople, contral vencus sccess must be oblained, which inmvolves
obuining accem to & ceotal vein ruch a3 those in the chest and
tbdomen. Cemteal venous access cas only be achieved via s relativaly
complicsted modical procedurs.

The Respondents have cxsentially concedod that they will not
be abls to gain peripheral venous acoess 1 the Petitioner ia ordes to
exeoun him by lethel injection. As such, they will hava to perform an
iovasive medical procedure to gain central venous scoess 1o the
Petitionsr prioc %0 his cxecution,

Thers are two prodominant methods fix obtsining cenural
veoous &ie1 - - the percoianeous tochnigue aad the cut down

2
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tochnique. In the averwhelming majority of situations where central
venous scocss is roquired, the peroutsncout techmique is heavily
favored over the cut down techique. This is because the percuzancous
technique is less invasive, lesy peinful, safer, faster, casier o leam,
easict to toach, and casier to perform.

Attempts to gain central venous access should only be made by
skilled, experienced physicians who have been specially trained to
perform the requisite medical procedwres. 1t cannot be emphasired
enough that merely being & physician in no way qualifies & petson to
perform medical provedures 10 gain ocntral vencus access.

Msauy srivws and puinfil complicstions may arise while a
cararal vencus catheler is baing pisced. These complications include
ssvere pain, homorrhage (severe bleeding), scrious cardiac arrhythmias
{stnormai beating of the hewrt causing shock), and pneumothorax
(lung collapss due to coliection of air betweon the fung snd chest
wall). Additionatly, the amowst of pain caused by the procsdurs is
related 10 the experience of the medical practitioner performing the
procedure,

JA005193



For some unknown resson, the Reypoodents imtend 10 uso the
cut down procedure insteed of the percutsneous procedure, The
Respondents also refuse to disclose the credentials and expesience of
the medical persone] who will be in charge of performing the cu
down procedure,

Based on the scent informetion that the Raspondents have
disclosed, it appoars thet people with sufficient tiedicsl knowledge
have not designed the medical procodure being prepared by the
Respondents. Furthermors, there aro no sssurances that & competent,
qualified, liceesed physiciam will be porforming the tnadical
procedures proposed by the Respondeats.

Of no small concern is the fact that the proposed medicel
pnwadmus1ﬁn;ﬂld by the Respondents inolude rofrences ®
ansjoy mot preseat in human beings. In addfrion, the Respondests
use the terms "parcuiancons wechnicwe” end "cut dowa sechnique”
fnterchangesbly when the tachniques are complosely distinet,

Based upon the foregoing, the smici curise have grave
concams about the modizal procedures propased by the Respoadents.
The amici curine strongly recommend dwt the Petitioner’s execution

4
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ba postponed until the Respondonts disclose a medically sound,
dotailed description of the jrocedre that will be undertaken ag well a3
& description of the experience and credontials of the mdicsl
personnc] who will be performing the procedure.
ARGUMENTY

L INTRODUCTION

The Respondents bave ccountered o unique probicm in tho
Putitionar's case involving the need for medical procadures to be
mwmmmmh.aﬁwﬂwm
intrevencus aocess 10 the Petitioner for the purpose of exoonting him
by lethal injection. It the intent of the amici curise to cutline sume of
the considesutions surTcunding intravenous sccess and also to explain
the bases for 0w conoers about the madicsl procedures for gaining
intravenous access to the Petitioner which are being contemplated by
the Raspondents.

IL.  BASIC CONSIDERATIONS REGARDING
INTRAVENOUS ACCESS

Obemining intravenous sccess is 4 common and cxsential
procedure (n the contemporary practice of medicine, because many
drugs are oaly effective if delivered directly into the venous system.

s
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In the vast mejority of situstions, intravenous scocss can bo casily
obisined by placiag a vary thin cathelor (the same dismater or smaller
thaz the wire of'a cont hunger) into & vein locaied junt under the skin in
the band or art. This is called “peripberal socss®, s contrasted with
“central acceds™ whick makes use of » “vetral vein® such as those in
the chést and sbdomen. Peripheral acoess is ustially a minor procodare
that catses a small aooant of pein o discomfort, compamble to that
caused by & vaccination.

Unftartunately, in some patics peripheral acoess cannot owsily
be obtained, of is cssentially impossidle to obtein, One cironmstance

whors this problem is commonly encountered is in pationts who fmve

recsived chematharapy, which canses injury and scarring of peripbeoral
subcutancons veing. As thelr veins doteriorste, & point is resched
where the semrch for peripbeeal acomss bocomes arduovs and
agoaizing, snd the petient snd physicisn teach 8 joint decision 10 place
8 central intrevenows catheter. This decision i not reached lightly, ss
plscemant of a chronic indwelling central catheter is 3 nao-trivial
surgical procadure that involves pain and risk. Often the patient is
referred to & physician with expertise in obtaining vascular access; 38

6
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many physicians do not themsclves have the experience and
credentials 1 place & central catheter or to treat the complications that
are associsted with the procedurs. Other clinical situstions thet
involve difficult intravenous acoess include obess petients (in whom
the subcutancous veine are obscured by adipose tissue), pationts who
have 1sken cocticocteroide for diseases such sa arhuitis and Jupus,
pationts who suffer from disbetss and regularly inject insulin, and
paticnts with & history of intravenous drog abuse. Additionally, some
peticots without any appancnt roason just have 5o readily accessible
peripharal veing.

Central venous aocess is indicased in seversl other clinical
situations. As an exmmplo, patients undergoing major swrgery often
undergo contral line placoment (usually after general ancathesia has
beer: inducod) for the purposes of delivesing large volumes of blood
sd fluide to troe anticipated intsoperstive bleeding. Pationts
widergoing cardisc catheterizaston for diagnostic purposes may also
require the piacement of cantral venous catheters.  Central sccess is
also requirod for the placement of implanted cardiac pecemakers. The
above list is not intended to be comprehensive, but rather fs preseatad
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for the purpose of conveying the scope of settings in which ceutral
intravenous access may be required.

It should be noted that iu the grest majority of the above-
referenced therspeutic situstions, peripheral fEmavenous access is
obtained prioe © cmbwking on the central venous accoss procedure,
This allows the pexctitionsr to adminisier painkillers and sedativey
which render the central venons access prooodure vietsally innocuous.
In the vare and unfiwtucate situstion where periphoral intavenous
acos cannot be established beftws placing the contral Lne, the
experience is physicatly grucling, painful, and ardncus for the person
usdergoing the procadure.

. TECHNIQUKS FOR OBTAINING CENTRAL VENOUS

ACCESS

Puting aside rarcly used nacthods, it is fair to sxy that two main
ochniques we wed fir obtaining cowtral venous acossa  Oune
technique, which i3 the most commonly used woday, is called the
“percutanecws tecimique”. This lnvolves inserting & needie Garough
the skin sod it the vein, then passing a thin wire througlt the fumen
of the necdle, then removing the necdle ovar the wire to leave the wirs
placed in the vein, s then finally advancing a thin flexitle catheter

3
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over the wire into the vein. The wire can then be removed, loaving the
oatheter in the vein, Ususlly this procedurs is performed in the groin
{femoral vein), tha neck (intermal or external jugular vein), or wnder
the collar bone (subclvian vein)

The secand techaique for obtaining central ineravenous acoess
is called the cut down technique, Thig involves the use of & soslpel to
make a series of incisions through te skin, the suboutsasons fit, snd
the underlying muscle, 10 reach the relatively deeply focased central
vein, Thw length of these incisions Iy in the rangs of fwe inches and
depends upon & varisty of facions including location of the incision,
degroe of soarring, depth of the vessel, and the skill of the srgeon. As
with the pereutanacus technicue, this procedure is usually performed
in the groin (femoral veia), th neck (istzrmel or sxsemal jugular vein),
or under the collar bone (subciavian vein). The cut dowm tachnique is
also used 10 obtain access Lo veins in the am and Jeg, panicolady in
the actting of shock from tramma, where hiesding hes emptied the
vascular system and percutintous sccem is thercby made difficult,
Unliks the pereutanscus tschaique, the cut down teclnique roquires an
array of surgical tools including hemostats, retractors, scissors, and

9
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scalpels. The procedure typically requires the we of cleotrocautary,
which is used to stop blceding by buming tie opea ends of blond
vessela

The selection betwess thess techniques is s therspeutie
dacision that s made by the practitiones besed on the considerations of
the individual situstion. Neverthaless, we state with confidence thet in
the overwheiming siajority of sifustions where central acocss is
required, the percutancoms techoigoe is heavily Sivored over the out
dows pvocedure. The reasons for this are simple: compared with the
cut down technicue, the percataneons techninon is foxs invasive, lues

puinful, leos expensive, sfer, fister, casior to lsam, casier t0 taach,

and sssler to perfonm,
IV. QUALIFICATIONS FOR OBTAINING CENTRAL
ACCESS

Obtaining ceatral venous access, whothar by the percutsneous
tochmique or the out down techaique, is & signifiosnt medical
peocedure thet raquires skill, judgment, and experience. These
procedures are typically taught during post-graduate medical residency
training, and ivalve “clhow 1o albow” supesvision by an experianced
practitioner,  Soms  twedical apecisities  (inciuding  surgery,

10
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ancsthesiolegy, candiology, inensive cme, and imervemtional
radiology) frequently involve piacement of central venous catheerss.
In other modical specialties, it is frequently the cass that » patient
requiring centrsl vegous scoess will be refarred to & physician with
expertise and peoficiency in performing the proceduss.,

For physicians 10 be parmitted to practics in & given hospital,
they must apply for and receive admitting privileges. As part of this
process, & physician will apply for permimion 0 perform various
procedures, and hospitals have in place systems for mscertaining
whether such procedure privileges should be granted Obmining
oentral vénous sooess, whether by the percutanecus techrique or the
cut down technique, is & procedure thi is specifically privileged by
mmami;MMﬂnmnsm
of ensuring that persounc possesting adequate training and experience
care for pationts. In pasticulas, in granting privileges for pecforming
ceniral vonous acoess & hospital bosrd would need evidence thet ¢
physician performs the procedure with significant frequency and has
appropriate credentials,.  Among the required credentials would be
aviderce of sctive satc liccaws, A hosgital would also need o

1}
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revisw s physician’s career record to easure that thare was nio history
of licensure revocation for misconduct or incompetence, [Lis vy

Y. COMPLICATIONS OF PLACING CENTRAL VENOUS
CATHETERS

Onc of the reasons for requiring crodentialing for obtaining
cantral vencus scoess is that the procedures are smsoviated with
significat complications.  Thess complications include pain,
bomorduge (savers biseding), cardiac arrhydanias, and peoumothorax
(sccumulation: of air in the space between the lung aod inner chomt
wall, cansing lung collepse and suffocation). The amount of pain
caused by the procedure is releted to the exparioncs of the practitiones.
A skilled practitioner will spend loss time “fishing around” ® find the
locstion of t vein and will be more adept st cffoctively inflitrating
local snesthesia to make the procadure mare comfbriabie.

Homorrhege can occur because of lacersting or rupturing the
Incge blood vesscis that are the targets of the prococs. Hemarrhage
can be extermal or intermal. If it is external, one result can be

12
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widespread distribution of blood thwoughout the operative field,
including the drapes covering the patient's face, the floor, the medical
persosnel, and the opersting table. If the hemorrhage is intemal,
expertise and experienoce is ofien required fo secognizs the problom
snd provide approprisie trestment. Hemorrhage, whils not painfal por
se, is exraordinarily distressing and ia sssocisted with navaca,
shoriness of breath, s sense of suffocation, and tewor.

Cardiss srhythmias (sboormai beating of the beart) can be
triggered by insdvertens stimulation of the heart muscie by the catheter
or wire. These arrhythmias can cause 3 profound fowering of blood
pressure, which like hemarthage is extressely distressing i that wers
to occur, the patiens would likely require elsctrical defiibwillation or
elncarical cardioversion, both of which would bum the skin snd
produce an mraordinerily agonizing experience for a comscious
patient. '

Finally, the complication of pncumothoesx can be csused by
inadveriently puncturing the thin sac that sopasases the lungs from the
irmer 3ids of the clwst wall, The resulting lung collapee is painfil and
cxtremely distressing, causing seffocation and sometimes death. The

13
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treatment of pneumothorst involves the invertion of ang o1 more large
dismetor tubes (spproximataly one-ialf inch tn diameter) betwom the
ribe and deap into the chest 1o evacuste the air. This procedure is
peat, sl only be oo by experenced practtooen, md s
scoompanied by ite own sot of cetastrophic complicazions.

It shauld be noted thet in mowt clinical sitmations in which
contral venous access is being obtaised, peripborst i accets
has already boen established. Poripbaral lines play ¢ ¢ritical role in the
treatment of the sbove-described complications because they pormit
the administation of painkiliors end sedatives, drugs for tessing
srhythunias, sad allow for the infiuion of biood aad oder fluids to
treat homorrhage.  Logically, in & setting whero oentral socoss is
required becsuse periphersl aconss could not be achieved, thass
complications e much more faarsoms and diffioult to manage.
¥L CONCERNS OF AMICI CURIAE REGARDING THE

TO ORTAIN CENTEAL VENOUS ACCESS. IV THE

PETITIONER

Akkiwuﬂmm&aﬁﬁﬁﬁhﬁm&hulMMq&
difficult intravenous sccoas. The affidavit of Wardna Gragtt Culliver
siasos that difficulty is anticipated In obtaining inravenous access sod

14
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that & plan hay been formulated to obtain contral venous acoess. It is
placement in the groin, the neck, or the aom,

It is owr understanding that the Respondents have refused to
disciose the State of Alabama’s protoool for lethal ijection and have
disclosed very little information about the mothods thet will be
employed in atterapts to gain venous access in the Petitioner. It is o
forther understanding that the Respoadants have not disciosed any
information abowt the persoane! who will be placing the ceniml
«mmmmw;mmmmmagma
credentisls and experiwnce. Indeed, it in not gven known whether the
individual who will be performing the medical procedure holds o
wﬁmwmﬁummmdmwu&y‘
other state. Thus, thers is no sssurance or basis for confldence that a
suitably proficient practitioner will perform the medion] procedure.

The failure on the part of the Raspoadents to provide this
information makes it impossible to ratiocally asocriain whether or not
repsonable sweps have beeo taken to enuze thet the procedure will not
be bungied and cause extreme suffering and distress o the Petitioner.

15
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Warden Culliver in his affidavit states that if the contral
ifravenons eocess is Obtained vis the peck, the "sxirnal carotid vain®
will be used. There is uc such structure in humaen beings, and it is act
crodible 10 the amici curiae that & trained physician or practitionss
would sven mistekenly use this teym. Odidly, aa affidavit by Dy, Mare
Sonvicr slso wies the term “extorsal cavotid vein”, The usy of this
torm bespeaks tw presence of less Gt & glitomar of familiarity with
the procadure and buitresses our conoern ihat the persoanel recruited
by the Raspondents fiw this procedure will not possess the requisite
proficiency and cxpertiss. It ix difficult to believe that any persconcl
cusrenily emglayed by the Respondents posscss the requisits sxpertise
to perfurre, review, of “sign off” on the procedures proposed by the
Raspoadanty,

It is our undecstanding that Wardest Culliver's initial plan we
ta place the central tine twesty-four bours in advance of the execution.
This plaa refiects & troubling lnck of judgment. The fact that Wasden
Culliver retracted this illedvised plax, eventuslly asscrting that the
procadiee would be performad one of two hours prioe to the execution,
does nothing to mitigate the fact that he made e propoasl and, for a

16
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period of time, defended it. Also, it is cur undarstanding that Warden
Culliver initiafly informed the Petitioner that the procedure would
involve an incision & quarter of an inch in length but later informed the
Petitionar, as is reflected in his affidevit, that the incision would be
spproximately two inches in length. Warden Culliver clearly lacks the
experience and expartise 10 muks decisions sbout the medical foatures
of the procedure,

1t ix also our understanding that during exrly discustions sbowt
plans to obtain intravenous access in the Petitioner, Warden Culliver
used the teym “Cut-down” to reftr 10 the persutansous procedure,  As
described above, the two procedures are very different, and in virtually
all cases it is prefemshle 1o use the percutancous tachnique.  Warden
Culliver's failure to discarn the distinctions betweon thess procedures,
in conjunction with his spparent prominent role in designing the
procedure, strongly suggests that the Petitioner is at risk for being
subjected to a pooely designed procedure.

i1 summary, the procedures for cbtaining ceatral vEnous acoess
arc complex medical procedures that require training snd skill snd
should caly be performed by cxperienced and crodentialed personnel.

17
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Warden Culliver's approach thus fr has been to conceal ffom the
Petiitoner the amture of the procedurs to be performed snd dw
qualifications of the personnti who will bs performing it. Based upon
the scant information that has besn provided by the Respondents, the
amioi curise sre concerned that the Petitioner is at great risk of
sxperiancing umecemary suffering and pain.
¥YII. CONCLUSION

In view of the above-described problems, each amicus cawias
cannot escape the unfortunate conclusion that the Respondents have
taken 3 haphazard and dissrrayed appeoach to designing the procodure
for abtaining intvenous sooess in the Petitioner’s cass. This situation
brings to mind an adage of medical training, “failing to plan is
plauaing to ™, Wa do not understand why it would not be in the
best interest of the Respoodents to contract with a demoostzably
expesienced physicin to perfonm the procedure of obmining cexiral
intravenous access on the Petitioner. We also do not undorstand why
it would not be in the bost interest of the Respondents to provide
infoemation about the physician’s credentials so that it could be
reasoombly determined thet centrsl intravenous sccess would be

13
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County District Attorney, State v.
Emil, Case No. C82176, Eighth
Judicial District Court, August 13,
1985

Various reports of the Las Vegas
Metropolitan Police Department,
Detention Services Division,
produced in State v. Haberstroh,
Case No. C076013, regarding
investigation into the identity of
Clark County Detention Center
inmate who manufactured a shank,
1987

Deposition of Sharon Dean in
Haberstroh v. McDaniel, Case No.
C076013, Eighth Judicial District,
October 15, 1998 and December 7,
1998

Deposition of Arlene Ralbovsky in
Haberstroh v. McDaniel, Case No.
C076013, Eighth Judicial District,
December 7, 1998 and January 28,
1999

Deposition of Patricia Schmitt in
Haberstroh v. McDaniel, Case No.
C076013, Eighth Judicial District,
December 7, 1998 and January 28,
1999

Recorder’s Transcript Re:
Evidentiary Hearing, State v.
Haberstroh, Case No. C076013,
Eighth Judicial District Court,
January 28, 2000

JA10208-JA10238
JA10239-TA10353

TJA10354-TA10357

JA10358-JA10362

JA10363-JA10383

TA10384-TA10434

TJA10435-TA 10449

JA10450-TA10488

JA10489-JA10554

JA10555-TA10563




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

44

44

44

44

44

44

44

44

44

44

44

44

44

32

33

34

35

36

37

38

39

40

41

42

43

44

Order, Hill v. McDaniel, et al., Case
No. CV-5-98-914-JBR (LRL},
District of Nevada, May 20, 1999

FBI memorandum to SA Newark,
Homick v. McDaniel, (Homick

167), August 31, 1977

FBI memorandum, New York to
Newark Homick v. McDaniel,
(Homick 168), January 31, 1978

FBI Teletype, FM Director to Las
Vegas (Homick 166), September,
1985

FBI Teletype San Diego to Las
Vegas (Homick 165), October, 1985

Chronological record, Homick v.

McDaniel (Homick 10), November

1985

FBI notes re Homick receiving
money from LVMPD employee,
Homick v. McDaniel, December 11,
1985

FBI notes, Homick v. McDaniel,
December 1985 and January 1986

FBI notes, Homick v. McDaniel
(Pennsylvania) January 4, 1986

FBI redacted notes, Homick v.
McDaniel (New Jersey), January 7,
1986

FBI redacted notes, Homick v.
McDaniel (Homick), January 9, 1986

FBI redacted notes, Homick v.
McDaniel (Pennsylvania), January
13, 1986

FBI redacted notes, Homick v.
McDaniel (Las Vegas), January 14,
1986

JA10564-JA10568

TJA10569-TA10570

JA10571-JA10573

JA10574-JA10576

JA10577-TA10582

TJA10583-TA10584

JA10585-JA10589

JA10590-TA10593

JA10594-TA10595

JA10596-TA 10597

JA10598-JA10599

JA10600-JA10601

JA10602-JA10603




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

44

44

44

44

44

44

44

44

45

46

47

48

49

50

51

52

FBI 302 interview of Norma K.
Thompson, Homick v. McDaniel,
March 18, 1986

FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with
joint investigation, Homick v.
McDaniel, June 10, 1986

FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with
joint investigation, Homick v.
McDaniel, June 10, 1986

FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with

joint investigation, Homick v.
McDaniel, June 10, 1986

FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with

joint investigation, Homick v.
McDaniel, June 10, 1986

FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with

joint investigation, Homick v.
McDaniel, June 10, 1986

FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with

joint investigation, Homick v.
McDaniel, June 10, 1986

FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with

joint investigation, Homick v.
McDaniel, June 10, 1986

JA10604-JA10606

TA10607-TA10608

TA10609-TA10610

JA10611-JA10612

JA10613-JA10614

JA10615-JA10616

JA10617-JA10618

JA10619-JA10620




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

44

44

44

44

44

44

44

44

44

44

44

53

54

55

56

57

58

59

60

61

62

63

FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with
joint investigation, Homick v.
McDaniel, June 10, 1986

FBI 302 memorandum of interview
of Tim Catt, Homick v. McDaniel
(Homick 164), August 18, 1988

Reporter’s transcript of evidentiary
hearing, partial, State v. Homick,
March 7, 1989

Reporter’s transcript of motions,
State v. Homick (Homick 48), April
10, 1989

Reporter’s transcript of jury trial Vol.

6, State v. Homick, April 25, 1989

Reporter’s transcript of jury trial,
partial, Vol. 7, State v. Homick,
April 26, 1989

Reporter’s transcript of jury trial Vol.

11, State v. Homick (Homick 52),
May 2, 1989

Reporter’s transcript of penalty
hearing, State v. Homick, Vol. 1
{(Homick 108), May 17, 1989

Reporter’s transcript of trial, partial,
Vol. 83, State v. Homick, November
10, 1992

Letter from Eric Johnson/Walt
Avyers, Assistant United States
Attorneys to Mark Kaiserman
denying FBI joint investigation with
LVMPD, Homick v. McDaniel,
January 28, 1993

Letter from AUSA Warrington
Parker to Judge Cooper, Homick v.
McDaniel, May 7, 1993

JA10621-JA10622

JA10623-JA10625

TA10626-TA10637

JA10638-JA10640

JA10641-JA10652

JA10653-JA10660

TA10661-TA10664

JA10665-JA10668

JA10669-JA10673

TA1674-TA10676

JA10677-JA60678




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

44

44

44

44

44

44

44
45

45

45

45

64

65

66

67

68

69

70

71

72

73

Letter from AUSA Warrington
Parker to Judge Cooper, Homick v.

McDaniel, May 11, 1993

Reporter’s transcript on appeal, State
v. Homick Vol. 140 (Homick 102)

June 29, 1994

Chart detailing evidence of joint
investigation - joint activity between
LVMPD and FBI, Homick v.

McDaniel, October 9, 2003

Chart detailing evidence of joint
investigation - information sharing
between LVMPD and FBI, Homick
v. McDaniel, October 9, 2003

Chart detailing evidence of joint
investigation - admissions, Homick

v. McDaniel, October 9, 2003

Declaration of Joseph Wright,
Homick v. McDaniel (Homick 176),

QOctober 9, 2003

Petitioner’s Motion for Leave to
Conduct Discovery, Homick v.
McDaniel, October 10, 2003

Recorder’s Transcript Re:
Evidentiary Hearing, State v.
Jiminez, Case No. C77955, Eighth
Judicial District Court, April 19,
1993

Transcript of Proceedings Sentence,
State v. Bezalk, Case No. CR89-
1765, Second Judicial District Court,
November 27, 1989 (Jones)

Response to Motion to Compel
Discovery, Jones v. McDaniel, et al.,
Case No. CV-N-96-633-ECR,
District of Nevada, March 1999

JA10679-JA10680

TJA10681-TA10684

JA10685-JA10692

TA10693-TA10696

JA10697-JA10705

JA10706-JA10707

JA10708-JA10738
TJA10739-TA10756

TA10757-TA10786

TA10787-TA10796

JA10797-JA10802

10




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

45

45

45

45

45

45

45

74

75

76

77

78
79

80

81

82

Declaration of David J.J. Roger,
Chief Deputy District Attorney,
concerning Jones v. McDaniel, Case
No. CV-N-96-633 ECR, District of
Nevada, June 30, 1999

Transcription of VCR Tape of the
Adam Evans hearing in front of
Judge Hardcastle, In The Matter of
Adam Owens Evans, Case No.

J52293, Juvenile Court (Lisle)

Excerpt of trial record, State v. Lisle,
Case No. 129540, Vol. 10 page 15,
March 12, 1996

Not Used
Not Used

Letter from Inv. Larry A.
Schuchman, City of Orlando,
Florida, Police Department, to Inv.
Bob Milby, Nevada Division of Inv.
and Narcotics re Terry Carl
Bonnette, January 29, 1981
(Milligan)

Notice of Entry of Decision and
Order and Amended Findings of
Fact, Conclusions of Law, and
Order, State v. Miranda, Case No.
C057788, Eighth Judicial District
Court, February 13, 1996

Reporter’s Transcript of
Proceedings, State v. Rippo, Case
No. C106784, Eighth Judicial
District Court, February 8, 1996

Reporter’s Transcript of Calendar
Call, State v. Morelli, Case
No0s.C64603 and C64604, Eighth
Judicial District Court, January 12,
1984 (Snow)

JA10803-JA10805

JA10806-JA10809

JA10810-JA10812

JA10813-JA10816

JA10817-TA10838

JA10839-JA10846

JA10847-TA10859

11




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

45

45

45

45

45

45

45

45

45

45

83

84

85

86

87

88

89

90

91

92

Reporter’s Transcript of Proceedings
{(Testimony of Richard Morelli),
atate v. Snow, Case No.C61676,
Eighth Judicial District Court, April
17, 1984

Letter from Melvyn T. Harmon,
Chief Deputy, Office of the District
Attorney, To Whom It May Concern
re Richard Joseph Morelli, July 20,
1984 (Snow)

Deposition of Melvyn T. Harmon,
Esq., Snow v. Angelone, Case No. 6-
12-89-WPHC, Seventh Judicial
District Court, September 25, 1992

Las Vegas Review Journal excerpt,
May 3, 2004, “Police Say Binion
Witness Not Credible” (Tabish}

Letter from Kent R. Robison of
Robison, Belaustegui, Robb and
Sharp, to E. Leslie Combs, Jr., Esq.
Re: Kathryn Cox v. Circus Circus, et

al., October 16, 1995, in relation to
Witter v. M¢Daniel, CV-58-01-1034-
RLH (LRL), District of Nevada

LVMPD Certificate of [Informant]
Management Course completion,
April 14, 1994

Las Vegas Metropolitan Police
Department Cooperating Individual
Agreement and Special Consent and
Waiver of Liability

David J.J. Roger letter to Nevada
State Parole Board Chairman
regarding Robert Bezak (Jones),
December 3, 1990

Declaration of Herbert Duzant dated
May 15, 2008

Records request to Juvenile Justice
Division dated May 14, 2008

JA10860-JA10884

JA10885-JA10886

JA10887-JA10921

JA10922-JA10924

JA10925-JA10929

JA10930-JA10931

JA10932-JA10934

JA10935-JA10936

JA10937-TA10938

JA10939-TA 10948

12




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

45

46

46

46

46

46

46

46

46

46

46

93

94

95

96

97

98

99

100

101

102

103

Records request to Nassau County
Department of Social Services dated
May 15, 2008

Records request to Central Medicaid
Office dated May 15, 2008

Records request to Central Medicaid
Office dated November 29, 2007

Records request to Office of the
Clark County District Attorney dated
November 27, 2007 (re
Bongiovanni)

Records request to Office of the
United States Attorney dated
November 27, 2007 (re
Bongiovanni)

Records request to the Clark County
District Attorney dated December 5,
2007 (re: Michael Beaudoin, James
Ison, David Jeffrey Levine, Michael
Thomas Christos, Thomas Edward
Sims (deceased), William Burkett
(aka Donald Allen Hill), Diana Hunt
and Michael Rippo)

Records request to Clark County
District Attorney dated December 5,
2007 (re Victim/Witness
information}

Records request to Franklin General
Hospital dated November 29, 2007

Records request to Justice Court,
Criminal Records dated December 3,
2007

Records request to Nassau County
Department of Social Services dated
November 28, 2007

Records request to Nevada
Department of Corrections dated
November 29, 2007 (re: Levine)

JA10949-JA10973

TA10974-TA 10996

JA10997-TA11007

JA11008-TA11010

JA11011-JA11013

JA11014-JA11026

JA11027-JA11034

JA11035-TA11050

JA11051-JA11055

JA11056-JA11069

JA11070-JA11080
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

46

46

46

46

46

46

46

46

46

46

46

46

104

105

106

107

108

109

110

111

112

113

114

115

Records request to Nevada
Department of Parole and Probation
dated November 29, 2007 (re
Levine)

Records request to Nevada
Department of Parole and Probation
dated April 12, 2007 (re: Rippo)

Records request to Word of Life
Christian Center Pastor David
Shears, Assistant Pastor Andy Visser
dated November 29, 2007

Response to records request from
Nevada Department of Parole and
Probation dated December 3, 2007

Response to records request from
Office of the District Attorney dated
January 28, 2008 (re Victim Witness)

Response to records request from
Word of Life Christian Center
Assistant Pastor Andy Visser dated
December 11, 2007

Records request to Franklin General
Hospital dated May 16, 2008 (re:
Stacie Campanelli}

Records request {(FOTA) to Executive
Offices for the United States
Attorneys dated November 27, 2007

Records request (FOIA) to the FBI
dated November 27, 2007

Response to records request to
Executive Offices for the United
States Attorneys, undated

Records request to Nevada Division
of Child and Family Services dated
May 16, 2008 (re: Stacie)

Records request to Claude 1. Howard
Children’s Center dated May 16,
2008 (re: Stacie Campanelli, Carole
Ann Campanelli (deceased))

JA11081-JA11095

JA11096-JA11103

JA11104-JA11110

JA11111-JA11112

JA11113-JA11114

JAT1115-TA11116

JA11117-JA11128

JA11129-TA11132

JA11133-JA11135

JA11136-JA11137

JA11138-JA11144

TJA11145-TA11156
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

46

46

46

46

46

47

47

47

47

47

47

116

117

118

119

120

121

122

123

124

125

126

127

Records request to Clark County
School District dated May 16, 2008
(re: Stacie Campanelli and Carole
Ann Campanelli {(deceased))

Records request to University
Medical Center dated May 16, 2008
(re: Stacie Campanelli and Carole
Ann Campanelli {(deceased))

Records request to Valley Hospital
Medical Center dated May 16, 2008
(re: Stacie Campanelli and Carole
Ann Campanelli (deceased))

Records request to Desert Springs

Hospital Medical Center dated May
16, 2008 (re: Stacie Campanelli and
Carole Ann Campanelli (deceased))

Records request to Reno Police
Department, Records and IT> Section
dated May 16, 2008

Records request to Washoe County
Sheriff’s Office dated May 16, 2008

Records request to Sparks Police
Department dated May 16, 2008

Response to records request to
Justice Court re: Michael Beaudoin

Response to records request to
Justice Court re: Michael Thomas
Christos

Response to records request to
Justice Court re: Thomas Edward
Sims

Response to records request to
Justice Court re: request and clerk’s
notes

Omitted.

JA111457-JA11171

JA11172-JA11185

JA11186-TA11199

JA11200-JA11213

JA11214-JA11221

TJA11222-TA11229

TJA11230-TA11237

TJA11238-TA11239

JA11240-JA11241

JA11242-JA11244

JA11245-JA11248
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

47

47

47

47

47

47
47

47

47

47

47

47

47

128

129

130

131

132

133
134

135

136

137

138

139

140

Subpoena to Clark County District
Attorney, Criminal Division (re:
Michael Beaudoin, James Ison,
David Jeffrey Levine, Michael
Thomas Christos, Thomas Edward
Sims (deceased), William Burkett
(aka Donald Allen Hill), Diana Hunt
and Michael Rippo)

Proposed Order to the Clark County
District Attoreny

Subpoena to Central Medicaid
Office, New York, New York

Subpoena to Claude I. Howard
Children’s Center

Subpoena to City of New Y ork,
Department of Social Services

Subpoena to Desert Springs Hospital

Subpoena to Las Vegas Metropolitan
Police Department Fingerprint
Bureau

Subpoena to Las Vegas Metropolitan
Police Department Communications
Bureau

Subpoena to Las Vegas Metropolitan
Police Department Confidential
Informant Section

Subpoena to Las Vegas Metropolitan
Police Department Criminalistics
Bureau

Subpoena to Las Vegas Metropolitan
Police Department Evidence Vault

Subpoena to Las Vegas Metropolitan
Police Department Criminal
Intelligence Section

Subpoena to Las Vegas Metropolitan
Police Department Narcotics
Sections I, 11, and 111

JA11249-JA11257

JA11258-JA11267

JA11268-JA11272

JA11273-JA11277

JA11278-JA11282

JA11283-JA11288

JA11289-JA11295

JA11296-JA11301

JA11302-TA11308

JA11309-JA11316

JA11317-JA11323

JA11324-JA11330

JA11331-TA11337
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

47

47

47

47

47

47

47

47

47

47

141

142

143

144

145

146

147

148

149

150

Subpoena to Las Vegas Metropolitan
Police Department Property Crimes
Bureau

Subpoena to Las Vegas Metropolitan
Police Department Records Bureau

Subpoena to Las Vegas Metropolitan
Police Department Robbery /
Homicide Bureau

Subpoena to Nevada Parole and
Probation (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett {aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

Proposed Order to the Nevada
Department of Parole and Probation

Subpoena to Las Vegas Metropolitan
Police Department Gang Crimes
Bureau

Subpoena to Las Vegas Metropolitan
Police Department SWAT Division

Subpoena to Las Vegas Metropolitan
Police Department Vice Section

Subpoena to Clark County Public
Defender (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett {aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

Subpoena to Henderson Police
Department (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett {aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

JA11338-JA11344

JA11345-TA11352

JA11353-TA11360

JA11361-JA11368

JA11369-TA11373

JA11374-JA11379

JA11380-JA11385
JA11386-JA11392

JA11393-JA11399

JA11400-JA11406
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

47

47

47

47

47
47

47

151

152

153

154

155
156

157

Subpoena to Nevada Department of
Health and Human Services,
Division of Child and Family
Services

Subpoena to Reno Police Department
(re: Michael Beaudoin, James Ison,
David Jeffrey Levine, Michael
Thomas Christos, Thomas Edward
Sims (deceased), William Burkett
{aka Donald Allen Hill}, Diana Hunt
and Michael Rippo)

Subpoena to Sparks Police
Department (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett {aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

Subpoena to University Medical
Center

Subpoena to Valley Hospital

Subpoena to Washoe County Public
Defender (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett {aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

Subpoena to Washoe County
Sheriff’s Office, Records and ID
Section (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett {aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

JA11407-JA11411

JA11412-JA11418

TJA11419-TA11427

JA11428-JA11432

JA11433-JA11438

JA11439-JA11445

TJA11446-TA11453
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

47

47

47

47

48
48

48

48

48

48

48

48

158

159

160

161

162
163

164

165

166

167

168

169

Subpoena to Washoe County
Sheriff’s Office, Forensic Science
Division (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett {aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

Deposition Subpoena to Dominic
Campanelli

Deposition Subpoena to Melody
Anzini

Subpoena to the Clark County
District Attorney’s Office (re: Nancy
Becker})

Subpoena to Nancy Becker

Subpoena to Clark County Human
Resources Department (re: Nancy
Becker})

Subpoena to Nassau County
Department of Social Services

Subpoena to the Clark County
School District

Subpoena to the Clark County
District Attorney’s Office (re: Gerard
Bongiovanni)

Subpoena to the Office of the United
States Attorney (re: Gerard
Bongiovanni)

Subpoena to the Clark County
District Attorney, Victim-Witness
Assistance Center

Proposed Order to the Clark County
District Attorney, Victim-Witness
Assistance Center

JA11454-JA11460

JA11461-JA11463

JA11464-JA11466

JA11467-JA11471

TA11472-TA11476
JA11477-JA11481

TJA11482-TA11486

TJA11487-TA11490

TJA11491-TA11495

JA11496-JA11499

JA11500-JA11505

JA11506-TA11508
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol. Title Date Page

48 170  Subpoena to the Office of Legal JA11509-JA11513
Services, Executive Offices for
United States Attorneys -- FOIA (re:
Bongiovanni)

48 171  Subpoena to the Federal Bureau of JA11514-JA11518
Investigation (re Bongiovanni}

48 172  Subpoena to the Las Vegas JA11519-JA11522
Metropolitan Police Department,
Criminal Intelligence Section,
Homeland Security Bureau, Special
Operations Division (re
Bongiovanni)

48 173  Subpoena to Leo P. Flangas, Esq. JA11523-JA11526
(re: Bongiovanni)

48 174  Subpoena to Nevada Department of JA11527-JA11530
Investigation

48 175  Subpoena to Bureau of Alcohol, JA11531-JA11534
Tobacco and Firearms

48 176  Subpoena to Robert Archie (re: JA11535-JA11538
Simms)

48 177  Subpoena to Nevada Department of JA11539-JA11545
Corrections (re: lethal injection)

48 178  Deposition subpoena to Howard JA11546-JA11548
Skolnik, NDOC

48 179  Deposition subpoena to Robert JA11549-JA11551
Bruce Bannister, D.O., NDOQC

48 180 Deposition subpoena to Warden Bill JA11552-JA11554
Donat

48 181 Deposition subpoena to Stacy Giomi, JA11555-JA11 557

1 Chief, Carson City Fire Department

37 Opposition to Motion to Dismiss Petition 05/21/08 | JAOB758-JA08R66

for Writ of Habeas Corpus (Post-
Conviction})
37 Exhibits to Opposition to Motion to Dismiss | 05/21/08 | JA08867-JA08869
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

37

37

38

38

38

38

38

38

329.

330.

331.

332.

333.

334.

335.

336.

Leonard v. McDaniel, Eighth

Judicial Dhstrict Court, Case No.
C126285, Reply to Opposition to
Motion to Dismiss, filed March 11,
2008.

Lopez v. McDaniel, Eighth Judicial

District Court, Case No. C068946,
State’s Motion to Dismiss Petition
for Writ of Habeas Corpus, filed
February 15, 2008.

Sherman v. McDaniel, Eighth

Judicial Dhstrict Court, Case No.

C126969, Reply to Opposition to
Motion to Dismiss, filed June 25,
2007.

Witter v. McDaniel, Eighth Judicial

District Court, Case No. C117513,
Reply to Opposition to Motion to
Dismiss, filed July 5, 2007.

Flovd v. McDaniel, Eighth Judicial

District Court, Case No. C159897,
Recorder’s Transcript of Hearing Re:
Defendant’s Petition for Writ of
Habeas Corpus, filed December 28,
2007.

Flovd v. McDaniel, Eighth Judicial

District Court, Case No. C159897,
State’s Opposition to Defendant’s
Petition for Writ of Habeas Corpus
(Post-Conviction} and Motion to
Dismiss, filed August 18, 2007.

State v. Rippo, Fighth Judicial
District Court, Case No. C106784,
Supplemental Brief in Support of
Defendant’s Petition for Writ of
Habeas Corpus (Post-Conviction),
filed February 10, 2004.

Rippo v. State, Nevada Supreme
Court, Case No. 28865, Appellant’s
Opening Brief.

JAO8870-JAO8884

JAOS885-JAO8890

JAO8991-JAQ09002

JA09003-JAQ9013

JA09014-JAQ09020

JA09021-JAQ9027

JA09028-TAQ9073

JA09074-JAQ9185
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22
23
24
25
26
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Vol. Title Date Page

38 337. State v. Salem, Eighth Judicial JA09186-JA09200
District Court, Case No. C124980,
Indictment, filed December 16, 1994,

38 338. State v. Salem, Eighth Judicial JAQ9201-JA09240

39 District Court, Case No. C124980, JA09241-JA09280
Reporter’s Transcript of
Proceedings, Thursday, December
15, 1994.

39 339. Declaration of Stacie Campanelli JAQ9281-JA0Q289
dated April 29, 2008.

39 340. Declaration of Domiano Campanelli, JA09290-JTA09300
February 2008, Mastic Beach, N.Y.

39 341. Declaration of Sari Heslin dated JA09301-JA09305
February 25, 2008.

39 342. Declaration of Melody Anzini dated JA09306-JA09311
February 26, 2008.

39 343. Declaration of Catherine Campanelli JAQ9312-JAQ9317
dated February 29, 2008.

39 344. Declaration of Jessica Parket-Asaro JA09318-JA09323
dated March 9, 2008.

39 345. Declaration of Mark Beeson dated JA09324-TAQ9328
March 26, 2008.

39 346. State’s Trial Exhibit 1: Laurie JA09329-TA09330
Jacobson photograph

39 347. State’s Trial Exhibit 2: Denise Lizzi JAQ9331-JTAQ9332
photograph

39 348. State’s Trial Exhibit 99: Michael JA09333-TA09334
Rippo

39 349. State’s Trial Exhibit 31: Autopsy JA09335-TA09336
photo Denise Lizzi

39 350. State’s Trial Exhibit 53: Autopsy JA09337-TAQ9338
photo Laurie Jacobson

39 351. State’s Trial Exhibit 125: Laurie JA09339-TA09360

Jacobson victim-impact scrapbook
photographs
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39

39

39

39

39

39
40

40
41

41

41

41

41

41

41

352.

353.

354.

355.

356

357

358

359

360

361

362

363

364

State’s Trial Exhibit 127: Denise
Lizzi victim-impact scrapbook
photographs

Declaration of Jay Anzini dated May
10, 2008

Declaration of Robert Anzini dated
May 10, 2008

Juvenile Records of Stacie
Campanelli

Blackstone District Court Case
Inquiry: Case No. C136066, State v.
Sims, Case Activity, Calendar,
Minutes

Justice Court Printout for Thomas
Sims

Justice Court Printout for Michael
Beaudoin

Blackstone District Court Case
Inquiry: Case No. C102962, State v.
Beaudoin, Case Activity, Calendar,
Minutes

Blackstone District Court Case
Inquiry: Case No. C95279, State v.
Beaudoin, Case Activity, Calendar,
Minutes

Blackstone District Court Case
Inquiry: Case No. C130797, State v.
Beaudoin, Case Activity, Calendar,
Minutes

Blackstone District Court Case
Inquiry: Case No. C134430, State v.
Beaudoin, Case Activity, Calendar,
Minutes

Justice Court Printout for Thomas
Christos

Justice Court Printout for James Ison

JA09361-JAQ9374

JAQ9375-TAQ9377

JA0Q9378-TAQ9381

TA09382-TA09444

JAQ09445-TA09450

JA09451-JAQ09490
JAQ9491-TAQ9520

JA09521-JAQ9740
JA0Q9741-TAQ9815

JAO9816-JAQ9829

JAO09830-JAQ9838

TAQ9839-TAQ9847

JAO9848-JAQ9852

JA09952-JAQ9907

JA09908-JAQ9930
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41 365  State v. Rippo, Eighth Judicial JAO09931-JA09933
District Court, Case No. C106784,
Order dated September 22, 1993
41 366 Declaration of Michael Beaudoin JAQ9934-TAQ9935
dated May 18, 2008
41 367  State v. Rippo, Eighth Judicial JA09936-TA09941]
District Court, Case No. C106784,
Amended Indictment, dated January
3, 1996
41 368  State’s Trial Exhibits 21, 24, 26, 27, JA09942-TA09965
28,32,34,38,39,40, 41, 42, 45, 46,
47,48, 51, 56, 57, 58, 60, 61, 62
41 369  State’s Trial Exhibit 54 JA09966-TA09967
41 370 Letter from Glen Whorton, Nevada JAQ9968-JA09969
Department of Corrections, to Robert
Crowley dated August 29 1997
41 371 Letter from Jennifer Schlotterbeck to JA09970-JAQ9971
Ted D’Amico, M.ID., Nevada
Department of Corrections dated
March 24, 2004
41 372  Letter from Michael Pescetta to Glen JA09972-JA09977
Whorton, Nevada Department of
Corrections dated September 23,
2004
41 373  State v. Rippo, Eighth Judicial JAQ9978-JA09981
District Court, Case No. C106784,
Warrant of Execution dated May 17,
1996
41 374  Declaration of William Burkett dated JAQ9982-TAQ9984
May 12, 2008
41 375 Handwritten Notes of William Hehn JAQ9985-TAQ9986
48 Objection to Proposed Order 11/21/08 | JA11612-JA11647
48 Opposition to Motion for Discovery 06/09/08 | JA11558-JA11563
2 Order 11/12/92 | JA00264-JA00265
2 Order 11/18/92 | JA00266-JA00267
2 Order 09/22/93 | JA00320-JA00321
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3 Order 04/22/94 | JA00619-JA00320
15 Order 03/08/96 | JA03412
41 Order Appointing Counsel 02/13/08 | JA09987-JA09988
5B Order Sealing Affidavit 09/30/93 | JA 1401-180 to
JA 1401-185
2 Order to Produce Handwriting / 09/14/92 | JA00252-JA00253
Handprinting Exemplar
17 Petition for Writ of Habeas Corpus 12/04/98 | JA04040-JA04047
{Post-Conviction} and Appointment of
Counsel
19 Petition for Writ of Habeas Corpus (Post- 01/15/08 | JA04415-JA04570
20 Conviction}) JA04571-JA04609
20 Exhibits to Petition for Writ of Habeas 01/15/08 | JA04610-JA04619
Corpus
20 101. Bennett v. State, No. 38934 JA04620-TA04647
Respondent’s Answering Brief
(November 26, 2002)
20 102. State v. Colwell, No. C123476, JA04648-JA04650
Findings, Determinations and
Imposition of Sentence (August 10,
1995}
20 103. Doleman v. State, No. 33424 Order JAO4651-TA04653
Dismissing Appeal (March 17, 2000)
20 104. Farmer v. Director, Nevada Dept. of JAQ4654-TAQ4660
Prisons, No. 18052 Order Dismissing
Appeal (March 31, 1988)
20 105. Farmer v. State, No. 22562, Order JA04661-JA04663
Dismissing Appeal (February 20,
1992}
20 106. Farmer v. State, No. 29120, Order JAO04664-TA04670
Dismissing Appeal (November 20,
1997}
20 107. Feazell v. State, No. 37789, Order JA04671-JA04679
Affirming in Part and Vacating in
Part (November 14, 2002)
20 108. Hankins v. State, No. 20780, Order JA04680-JA04683
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20

20

20

20

20

20

20

20

20

20

20

20

109.

110.

111.

112.

113.

114.

115.

116.

117.

118.

119.

120.

of Remand (April 24, 1990)

Hardison v. State, No. 24195, Order

of Remand (May 24, 1994)

Hill v. State, No. 18253, Order

Dismissing Appeal (June 29, 1987)

Jones v. State, No. 24497 Order

Dismissing Appeal (August 28,
1996)

Jones v. McDaniel, et al., No.

39091, Order of Affirmance
{(December 19, 2002)

Milligan v. State, No. 21504 Order

Dismissing Appeal (June 17, 1991)
Milligan v. Warden, No. 37845,

Order of Affirmance (July 24, 2002)
Moran v. State, No. 28188, Order

Dismissing Appeal (March 21, 1996)
Neuschafer v. Warden, No. 18371,

Order Dismissing Appeal (August
19, 1987)

Nevius v. Sumner {Nevius |}, Nos.

17059, 17060, Order Dismissing
Appeal and Denying Petition
(February 19, 1986}

Nevius v. Warden (Nevius I1), Nos.

29027, 29028, Order Dismissing
Appeal and Denying Petition for
Writ of Habeas Corpus (October 9,
1996}

Nevius v. Warden (Nevius 111}, Nos.
29027, 29028, Order Denying
Rehearing (July 17, 1998)

Nevius v. McDaniel, D. Nev. No.
CV-N-96-785-HDM-(RAM),
Response to Nevius’ Supplemental
Memo at 3 (October 18, 1999)

JA04684-TA04689

JA04690-TA04692

TA04693-TA04696

JA04697-JA04712

JA04713-JA04715

JA04716-JA04735

JA04736-JA04753

JA04754-JA04764

TA04765-TA04769

JA04770-JA04783

JA04784-JAQ4788

JA04789-JA04796
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20

20

20

20

21

21

21

21

21

21

21

21

21

121.

122.

123.

124.

125.

126.

127.

128.

129.

130.

131.

132.

133.

() Neill v. State, No. 39143, Order of
Reversal and Remand (December 18,
2002)

Rider v. State, No. 20925, Order
(April 30, 1990)

Riley v. State, No. 33750, Order
Dismissing Appeal (November 19,
1999)

Rogers v. Warden, No. 22858, Order
Dismissing Appeal (May 28, 1993),
Amended Order Dismissing Appeal
(June 4, 1993)

Rogers v. Warden, No. 36137, Order
of Affirmance (May 13, 2002)

Sechrest v. State, No 29170, Order
Dismissing Appeal (November 20,
1997)

Smith v. State, No. 20959, Order of
Remand (September 14, 1990)

Stevens v. State, No. 24138, Order
of Remand (July 8, 1994)

Wade v. State, No. 37467, Order of
Affirmance (October 11, 2001)

Williams v. State, No. 20732, Order
Dismissing Appeal (July 18, 1990)

Williams v. Warden, No. 29084,
Order Dismissing Appeal (August
29, 1997)

Ybarra v. Director, Nevada State
Prison, No. 197035, Order
Dismissing Appeal (June 29, 1989)

Ybarra v. Warden, No. 43981, Order
Affirming in Part, Reversing in Part,
and Remanding (November 2§,
2005)

JA04797-JA04803

JA04804-TAQ4807

JA0Q4808-TA04812

JAO04813-JAQ4817

JAOQ4818-TAQ4825

JAQ4826-TA04830

JA04831-JA04834

JA04835-JA04842

JA04843-JAQ4848

JA04849-JAQ4852

JA04853-JAQ4857

JA04858-JA04861

JA04862-TAQ4873
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21

21

21

21

21

21

22

22

22

22

22

134.

135.

136.

137.

138.

139.

140.

141.

201.

202.

203.

Ybarra v. Warden, No. 43981, Order

Denying Rehearing (February 2,
2006}

Rippo v. State; Bejarano v. State,

No. 44094, No. 44297, Order
Directing Oral Argument (March 16,
2006)

State v. Rippo, Case No. C106784,

Supplemental Brief in Support of
Defendant’s Petition for Writ of
Habeas Corpus (Post-Conviction),
February 10, 2004

State v. Rippo, Case No. C106784,

Findings of Fact, Conclusions of
Law and Order, December 1, 2004

Rippo v. State, S. C. Case No.

44094, Appellant’s Opening Brief,
May 19, 2005

Rippo v. State, S. C. Case No.

44094, Respondent’s Answering
Brief, June 17, 2005

Rippo v. State, S. C. Case No.

44094, Appellant’s Reply Brief,
September 28, 2005

Rippo v. State, S. C. Case No.

44094, Appellant’s Supplemental
Brief As Ordered By This Court,
December 12, 2005

Rippo v. State, Nevada Supreme

Court Case No. 28865, Opinion filed
October 1, 1997

Rippo v. State, Nevada Supreme
Court Case No. 44094, Affirmance
filed November 16, 2006

Confidential Execution Manual,
Procedures for Executing the Death
Penalty, Nevada State Prison

JA04874-JAQ4879

JA04880-TAQ4883

JA04884-JA04931

JA04932-JA04935

JA04936-TA04986

JA04987-JAQ5048

JA05049-JAQ5079

JAQ5080-TAOQ5100

JAO5101-TAQ5123

JAO05124-JA0Q5143

JA05144-JAQ5186
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22

22

22
23

23

23

23

23

24

24

204.

205.

206.

207.

208.

209.

210.

211.

212.

Brief of Amici Curiae in Support of
Petitioner, United States Supreme
Court Case No. 03-6821, David
Larry Nelson v. Donal Campbell and
Grantt Culliver, October Term, 2003

Leonidas G. Koniaris, Teresa A.
Zimmers, David A. Lubarsky, and
Jonathan P. Sheldon, Inadequate
Anaesthesia in Lethal Injection for

Execution, Vol. 365, April 6, 2005,

at http://www .thelancet.com

Declaration of Mark J.S. Heath,
M.D., dated May 16, 2006, including
attached exhibits

“Lethal Injection: Chemical
Asphyxiation?” Teresa A. Zimmers,
Jonathan Sheldon, David A.
Lubarsky, Francisco Lopez-Munoz,
Linda Waterman, Richard Weisman,
Leonida G. Kniaris, PloS Medicine,
April 2007, Vol. 4, Issue 4

Rippo v. State, Nevada Supreme

Court Case No. 28865, Appellant’s
Opening Brief

Rippo v. State, Nevada Supreme

Court Case No. 28865, Appellant’s
Reply Brief

Rippo v. State, Nevada Supreme

Court Case No. 44094, Appellant’s
Opening Brief, filed May 19, 2005

Rippo v. State, Nevada Supreme

Court Case No. 44094, Appellant’s
Reply Brief, filed September 28,
2005

Rippo v. State, Nevada Supreme
Court Case No. 44094, Appellant’s
Supplemental Brief as Ordered by
this Court filed December 22, 2005

JAO5187-JA05211

JA05212-JAQ5214

JAQ5215-TAQ5298
JA05299-JAQ5340

JA05341-JAQ5348

JAQ5349-TAQ5452

JA05453-JAQ5488

JAO05489-JAQ5538

JAO05539-JAQ5568

JAOQ5569-TAOQ5588
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24
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24

24

25

25

25

25

25

213.

214.

215.

216.

217.

218.

219.

220.

221.

222.

223.

224.

Rippo v. State, Nevada Supreme

Court Case No. 44094, Order
Directing Oral Argument filed
March 16, 2006

Rippo v. State, Nevada Supreme

Court Case No. 44094, Transcript of
Oral Argument on June 13, 2006

Rippo v. State, Nevada Supreme

Court Case No. 44094, Appellant’s
Petition for Rehearing filed
December 11, 2006

Supplemental Points and Authorities
in Support of Petition for Writ of
Habeas Corpus (Post-Conviction)
and attached exhibits filed August 8§,
2002

Letter dated August 20, 2004 from
Rippo to Judge Mosley

State v. Rippo, Case No. 106784,

Amended Notice of Intent to Seek
Death Penalty, filed March 24, 1994

State v. Rippo, Case No. 106784,
Jury Instructions, filed March 6,
1996

State v. Rippo, Case No. 106784,
Notice of Alibi, filed September 2,
1993

Affidavit of Alice May Starr dated
January 26, 1994

Letter dated October 12, 1993 from
Starr to President Clinton

State v. Rippo, Case No. 106784,
Order Sealing Affidavit (and
exhibits}, dated September 30, 1993

Las Vegas Metropolitan Police
Department Property Report dated
September 30, 1993

JAO5589-JAQ5591

JA05592-JAQ5627

JAO05628-JA05635

JA05636-JAQ5737

JAOQ5738

JAO05739-JA05741

JA05742-JAQ5782

JAOQ5783-TAQ5785

JAO05786-JA05791

JAOQ5792-JAQ5795

JA05796-JA05801

JAO05802-JAQ5803
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25

25

25

25
27
27

27

27

27

27

27

27

27

27

225.

226.

227.

228.

229.

230.

231.

232.

233.

234.

235.

236.

237.

Letter dated November ??, 1993
from Starr to Rex Bell, District
Attorney

State v. Rippo, Case No. C57388,

Draft Affidavit in Support of Motion
to Withdraw Guilty Plea

Justice Court Record, Thomas
Edward Sims

Justice Court Record, Michael
Angelo Beaudoin

Las Vegas Metropolitan Police
Department Voluntary Statement of
Michael Angelo Beaudoin dated
March 1, 1992

Justice Court Record, Michael
Thomas Christos

Justice Court Record, David Jeffrey
Levine

Justice Court Record, James Robert
Ison

MMPI (Minnesota Multiphasic
Personality Inventory) Scoring for
Diana Hunt dated September 2, 1992

Handwritten Declaration of James
Ison dated November 30, 2007

Handwritten Declaration of David
Levine dated November 20, 2007

United States v. Bongiovanni, CR-S-
96-98-1.LDG(RI1J), Government’s
Trial Memorandum, filed August
25, 1997

United States v. Bongiovanni, CR-S-
96-98-LDG(RI1J), Motion to Dismiss
for Outrageous Government
Misconduct, filed September 13,
1996

JAO5804-JAQ5807

JAOQ5808-TAQ5812

JAO5813-JAQ5881

JAO5882-JA06032
JA06033-JA06282
JA0Q6283-TA06334

JA06335-JA06349

JA06350-JA06403

JA06404-JAQ6417

JA06418-JAQ6427

JA06428-JA06434

JA06435-JA06436

JA06437-JA06438

JA06439-JA06483

JA06484-JA06511
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28

28

29

29

30

31

31

31

32

32

32

32

32

238.

239.

240.

241.

242.

243.

244.

245.

246.

247.

248.

United States v. Bongiovanni, CR-S-

96-98-L.LDG(RI1J), Transcript of Jury
Trial Day 2, December 3, 1997

United States v. Bongiovanni, CR-S-

96-98-LDG(RJJ)}, Transcript of Jury
Trial Day 3, December 4, 1997

United States v. Bongiovanni, CR-S-

96-98-LDG(RJJ)}, Transcript of Jury
Trial Day 4, December 8, 1997

United States v. Bongiovanni, CR-S-

96-98-L.LDG(RI1J), Transcript of Jury
Trial Day 6, December 10, 1997

United States v. Bongiovanni, CR-S-

96-98-LDG(RJJ)}, Transcript of Jury
Trial Day 8, December 15, 1997

United States v. Bongiovanni, CR-S-
96-98-LDG(RJJ)}, Transcript of Jury
Trial Day 9, December 16, 1997

Rippo v. State, Nevada Supreme
Court Case No. 28865, Respondent’s
Answering Brief, filed February 14,
1997

United States v. Bongiovanni, CR-S-
96-98-LDG(RI1J), Government’s
Trial Memorandum, filed December
2, 1997

State v. Salem, Fighth Judicial
District Court, Clark County,
Nevada, Case No. 124980, Criminal
Court Minutes

State v. Rippo, Eighth Judicial
District Court, Clark County,
Nevada, Case No. 106784, Motion
for New Trial, filed April 29, 1996

United States v. Bongiovanni, CR-S-
96-98-LDG(RI1J}, Superseding
Criminal Indictment, filed May 6,
1997

JA06512-JAQ6689

JA06690-TAO6761
JA06762-JA06933

JA06734-JA07011
JAOQ7012-JAQ7133

JAOQ7134-JA07261
JAQ7262-TAQ6332

JAQ7333-TAQ7382

JAOQ7383-JAQ7511
JAO7512-JAQ7525

JAO07526-JA07641

JAO07642-JAQ7709

JAQ7710-JAQ7713

JAOQ7714-JAQ7719

JAOQ7720-JAQ7751
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33

33

33

33

33

33

249.

250.

251.

252.

253.

254.

255.

256.

257.

258.

259.

260.

In the Matter of the Application of
the United States for an Order
Authorizing the Interception of Wire

Communications dated October 11,
1995

Clark County School District
Records for Michael D. Rippo

Neuropsychological Assessment,
Thomas F. Kinsora, Ph.ID., dated
February 1, 1996

Addendum to Neurological
Assessment Report, Thomas F.
Kinsors, Ph.D., dated March 12,
1996

Pre-Sentence Report, State v. Rippo,
Case No. 97388, dated April 23,
1982

Psychiatric Evaluation, Norton A.
Roitman, M.D., dated February 17,
1996

SCOPE printout for Carole Ann
Rippo

Progress Reports dated October 15,
1981

Supplemental Report, Case No.
23042, Juvenile Division, Clark
County, Nevada, filed April 29, 1981

Order, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed May 9, 1981

Terms of Probation, Case No. 23042,
Juvenile Division, Clark County,
Nevada, filed May 1, 1981

Transcript of Proceedings, Case No.
23042, Juvenile Division, Clark
County, Nevada, filed May 14, 1981

JAOQ7752-JAQ7756

JAOQ7757-JAQ7762

JAOQ7763-JAQ7772

TAQ7773-JAQ7775

JAOQ7776-JAQ7782

JAQ7783-TAQ7789

JAOQ7790

JAOQ7791-JAQ7792

JAQ7793-JA07801

JAOQ7802-JAQ7803

TAQ7804-TAQ7805

JAOQ7806-JAQ7811
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33
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33

33

33

33

33

33

33

33

261.

262.

263.

264.

265.

266.

267.

268.

269.

270.

271.

Petition No. 1, Recommendation for
Adjudication and Order of Approval,
Case No. 23042, Juvenile Division,
Clark County, Nevada, filed April
19, 1981

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed April 8, 1981

Certification, Case No. 23042,
Juvenile Division, Clark County,
Nevada, filed October 19, 1981

Probation Officer’s Report, Case No.
23042, Juvenile Division, Clark
County, Nevada, filed April 29, 1981

Baseline Psychiatric Evaluation,
Southern Desert Correctional Center
by Franklin D. Master, M.D., dated
April 9, 1982

3

Confidential Psychological
Evaluation by Eric S. Smith, Ph.D.,
Timothy L, Boyles, M.A_, James F.
Triggs, Ed.D., dated February 11,
1982

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed January 27, 1982

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed January 27, 1982

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed January 27, 1982

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed January 27, 1982

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed January 27, 1982

JAQ7812

JAQ7813

JAQ7814

JAOQ7815-JAQ7823

JAQ7824

JAOQ7825-JAQ7827

JAO7828-JAQ7829

JAOQ7830-JAQ7831

JAQ7832-TAQ7833

JAOQ7834-JAQ7835

JAQ7836-TAQ7837

34
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

33

33

33

33

33

33

33

33

33

33

33

33

33

33

272.

273.

274.

275.

276.

277.

278.

279.

280.

281.

282.

283.

284.

285.

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed January 27, 1982

Las Vegas Metropolitan Police
Department Arrest Report dated
January 27, 1982

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed January 29, 1982

Certification Report, Case No.
23042, Juvenile Division, Clark
County, Nevada, filed February 23,
1982

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed February 2, 1982

Judgment of Conviction, Case No.
{57388, State v. Rippo, Clark
County, Nevada, filed May 28, 1982

Psychological Report: Corrections
Master, dated June 2, 1982

Test of Educational Development
dated March 9, 1983

Psychological Evaluation dated
December 2, 1983

Parole Progress Report, March 1985
Agenda

Institutional Progress Report, March
1987 Agenda

Psychological Evaluation for Parole
dated January 29, 1987

Psychological Evaluation for Parole
dated August 12, 1988

Parole Progress Report, September
1988 Agenda

JAO7836-JAQ7837

JAQ7838

JAO7839-JAQ7840

JAOQ7841-JAQ7853

JAQ7854

JAQ7855

JAQ7856-TAQ7859

JTAQ7860-TAQ7862

JAQ7863

TAQ7864-TAQ7865

JAQ7866-TAQ7868

TAQ7869

JAQ7870

JAQ7871-TAQ7872

35
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol. Title Date Page

33 286. Psychological Evaluation dated JAQ7873
August 23, 1989

33 287. Parole Progress Report, September JAQ7874-JA07875
1989 Agenda

33 288. Parole Officers’ Notes beginning JAQ7876-JAQ7884
December 4, 1989

33 289. Institutional Progress Report dated JAQ7885-JAQ7886
May 1993

33 290. Health Services, Psychology Referral JAQ7887
Form dated April 28, 1993

33 291. Handwritten notes dated February JAQ7888
17, 1994

33 292. Handwritten notes dated March 9, JAQ7889
1994

33 293. Handwritten exam notes {Roitman) JAQ7890-JAQ7894
dated January 13, 1996

33 294. Psychological Panel Results JAQ7895
Notification dated January 10, 1996

33 295. Norton A. Roitman, Addendum, JAQ7896-JAQ7897
dated March 11, 1996

33 296. Bongiovanni Off the Bench, Las JAQ7898-JAQ7899
Vegas Sun, April 18, 1996

33 297. Fraud probe led to judge, Las Vegas JAQ7900
Sun, April 18, 1996

33 298. Charge opens judge’s race, Las JAQ7901-JAQ7902
Vegas Sun, April 18, 1996

33 299. Judge Bongiovanni Indicted, Las JAQ7903
Vegas Sun, April 18, 1986

33 300. Judge’s actions examined, Las Vegas JAQ7904-JAQ7906
Review-Journal, April 19, 1996

33 301. Mental Health Progress Notes dated JAQ7907
June 20, 1993

33 302. Affidavit of David M. Schieck dated JA07908

March 16, 1998

36
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12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

33

33

33
34
34

34

34

35

35

35

303.

304.

305.

306.

307.

308.

309.

310.

311.

312.

Declaration of Carole A. Duncan
dated January 19, 2000

Union Free School #24, Pupil
History Record, Michael Campanelli

United States v. Bongiovanni, CR-S-

96-98-L.LDG(RI1J), Transcript of Jury
Trial Day 7, October 27, 1998

United States v. Bongiovanni, CR-S-

96-98-LDG(RJJ)}, Transcript of Jury
Trial Day 8, October 28, 1998

United States v. Bongiovanni, CR-S-

96-98-LDG(R 1]}, Emergency Motion
to Disqualify John Fadgen, Esq.
From Representing Defendant
Bongiovanni at Trial, July 24, 1997

OMITTED

United States v. Bongiovanni, CR-S-
96-98-LDG(RI1J}, Notice of Tape
Recordings Intended for Use in
Government's Case in Chief, filed
August 2, 1996

Letter from Donald J. Green

requesting additional discovery dated
July 9, 1996

United States v. Bongiovanni, CR-S-
96-98-LDG(RJJ)}, Transcript of Jury
Trial Day 5, December 9, 1997

State v. Rippo, Eighth Judicial
District Court, Clark County,
Nevada, Case No. 106784, Answer
in Opposition to Motion for New
Trial, filed May 1, 1996

JAO07909-JAQ7910

JAO7911-JAQ7912

JAO7913-JA08006
JAOQ8007-TAOQ8039
JAO8040-JTAOQ8155

JAOB156-JA08225

TA08226-TA08246

JA0Q8247-TAQ8253

JAO08254-JAQ8399

JA08400-JA08405

37
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17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

35

35

35

35

35
36

36

36

36

36

313.

314.

315.

316.

317.

318.

319.

320.

321.

State v. Rippo, Eighth Judicial

District Court, Clark County,
Nevada, Case No. 106784,
Defendant’'s Motion to Strike
Aggravating Circumstances
Numbered 1 and 2 and for
Specificity as to Aggravating
Circumstance Number 4, filed
August 20, 1993

State v. Rippo, Eighth Judicial

District Court, Clark County,
Nevada, Case No. 106784, State's
Response to Defendant's Motion to
Strike Aggravating Circumstance
Numbered 1 and 2 and for
Specificity as to Aggravating
Circumstance Number 4, filed
February 11, 1994

State v. Rippo, Eighth Judicial

District Court, Clark County,
Nevada, Case No. 106784, Special
Verdict filed March 14, 1996

State v. Rippo, Eighth Judicial

District Court, Clark County,
Nevada, Case No. 106784, Special
Verdict filed March 14, 1996

Social History

Parental Agreement, Case No.
23042, Juvenile Division, Clark
County, Nevada, dated April 29,
1981

Mark D. Cunningham, Ph.D., and
Thomas J. Reidy, Ph.D., Integrating
Base Rate Data in Violence Risk
Assessments at Capital Sentencing,
16 Behavioral Sciences and the Law
71, 88-89 (1998}

Letter from Michael Rippo to Steve
Wolfson dated April 17, 1996

Report of Jonathan Mack, Ph.D.

JA08406-JA08413

JAQ8414-TAQ8417

JAO8418-JAOQ8419

JA08420-TA08421

JA08422-JA08496
JAQ8497-8538

JAO8539

JA08540-JA08564

JAO8565

JAO08566-JAO08596

38
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13
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15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

36

36

36

36

36

36

36

322. Trial Exhibit: Photograph of Michael
Rippo

323. State v. Rippo, Eighth Judicial
District Court, Clark County,
Nevada, Case No. 106784,
Application and Order for Fee in
Excess of Statutory Amount for
Investigator, filed December 3, 1996

324, Wiretap Transcript, Tommy Simms
[sic], dated June 8, 1992

325. State v. Rippo, Eighth Judicial
District Court, Clark County,
Nevada, Case Nos. 57388, 57399,
Reporter’s Transcript of Proceedings

-- Continued Initial Arraignment,
heard March 25, 1982

326. State v. Rippo, Eighth Judicial
District Court, Clark County,
Nevada, Case Nos. 57388, 57399,
Reporter's Transcript of Further
Proceedings and/or Continued Initial
Arraignment heard March 30, 1982

327. State v. Rippo, Eighth Judicial
District Court, Clark County,
Nevada, Case No. C106784,
Instructions to the Jury, filed March
14, 1996

328. Declaration of Elisabeth B. Stanton,
dated January 15, 2008

JAO8597

JAO8598-JA08605

JTA0Q8606-TA08609

JAOQ8610-TAO8619

JA08620-JAO08626

JAO08627-JAQ8652

JAO8653-JA08664

48

Reply to Opposition to Motion to Dismiss

06/09/08

JA11564-JA11574

48

Reply to Opposition to Motion for Leave to
Conduct Discovery

09/16/08

JA11575-JA11585

Reporter’s Transcript of Arraignment

07/06/92

JA00242-TA00245

Reporter’s Transcript of Arraignment

07/20/92

JA00246-TA00251

36

Reporter’s Transcript of Defendant’s
Motion for Appointment of Counsel

02/11/08

JAO8665-JAO8668

Reporter’s Transcript of Defendant’s
Motion to Continue Trial Proceedings;
Defendant’s Motion to Disqualify District

02/14/94

JA00378-JAQ0399

39
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol. Title Date Page
Attorney’s Office

19 Reporter's Transcript of Evidentiary 09/10/04 | JA04347-JA04408
Hearing

48 Reporter’s Transcript of Hearing 09/22/08 | JA11586-JA11602

2 Reporter’s Transcript of Hearing in re 09/20/93 | JA00316-JA00319
Attorney General’s Motion to Quash and for
Protective Order

2 Reporter’s Transcript of Hearing in re 09/10/93 | JA00304-JA00315
Motion to Continue Jury Trial

3 Reporter’s Transcript of Motions Hearing 03/09/94 | JAD0565-JA00569

18 Reporter’s Transcript of Preliminary [sic] 11/27/02 | JA04202-JA04204
Hearing

19 Reporter’s Transcript of Proceedings before | 08/20/04 | JA04321-JA04346
the Honorable Donald M. Mosely

17 Reporter's Transcript of Proceedings: 05/02/02 | JA04048-JA04051
Argument and Decision

1 Reporter’s Transcript of Proceedings: 06/04/92 | JA00001-JA00234
Grand Jury

3 Reporter’s Transcript of Proceedings: Jury 01/30/96 | JA00634-JA00641
Trial, Vol. 1; 10:00 a.m.

3 Reporter’s Transcript of Proceedings: Jury 01/30/96 | JA00642-JA0O0725

4 Trial, Vol. II; 1:30 p.m. JAOQ0726

4 Reporter’s Transcript of Proceedings: Jury 01/30/96 | JA00727-JA0O0795
Trial, Vol. III; 3:30 p.m.

4 Reporter’s Transcript of Proceedings: Jury 01/31/96 | JA00796-JA00888
Trial, 11:15 AM

4 Reporter’s Transcript of Proceedings: Jury 01/31/96 | JAO0889-JA00975

5 Trial, 2:30 PM JA00976-JA01025

5 Reporter’s Transcript of Proceedings: Jury 02/01/96 | JA01026-JA01219
Trial, Vol. I; 10:20 a.m.

5 Reporter’s Transcript of Proceedings: Jury 02/02/96 | JA01220-JA01401
Trial, Vol. VI; 10:20 a.m.

5B Reporter’s Transcript of Proceedings: Jury 02/05/96 | JA01401-001 to
Trial, Vol. 1, 1:30 p.m. JAQ1401-179

5 Reporter’s Transcript of Proceedings: Jury 02/02/96 | JA01402-JA01469

6 Trial, Vol. II; 2:30 p.m. JAQ1470-JA01506

40
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol. Title Date Page

7 Reporter's Transcript of Proceedings: Jury 02/06/96 | JAO1507-JA01688
Trial, 10:15 AM

8 Reporter's Transcript of Proceedings: Jury 02/06/96 | JAO1689-JAQ1766
Trial, 2:30 PM

8 Reporter's Transcript of Proceedings: Jury 02/07/96 | JA01767 JAO1872
Trial, 1:45 PM

8 Reporter's Transcript of Proceedings: Jury 02/08/96 | JAO1887-JA01938

9 Trial, 10:15 AM JA01939-TA02054

9 Reporter's Transcript of Proceedings: Jury 02/26/96 | JA02055-JA02188

10 Trial, 10:45 AM JA02189-TJA02232

10 Reporter's Transcript of Proceedings: Jury 02/27/96 | JA02233-JA02404
Trial, 11:00AM

11 Reporter's Transcript of Proceedings: Jury 02/28/96 | JA02405-JA02602
Trial, Vol. 1, 10:30 a.m.

12 Reporter's Transcript of Proceedings: Jury 02/29/96 | JA02630-JA02879

13 Trial, Vol. T, 10:35 a.m. JA02880-JAQ2885

13 Reporter's Transcript of Proceedings: Jury 03/01/96 | JA02886-JA03064
Trial 9:00 AM

13 Reporter's Transcript of Proceedings: Jury 03/04/96 | JA03065-JA03120
Trial Vol. I, 10:30 a.m.

14 Reporter's Transcript of Proceedings: Jury 03/05/96 | JAO3121-JA03357
Trial, 11:00 a.m.

16 Reporter's Transcript of Proceedings: Jury 03/13/96 | JA03594-JA03808
Trial Vol. 1
11:30 a.m.

17 Reporter’s Transcript of Proceedings: Jury 03/14/96 | JA03841-JA04001
Trial, 9:30 AM

3 Reporter’s Transcript of Proceedings: 03/18/94 | JAOO575-JA00582
Motions Hearing

3 Reporter's Transcript of Proceedings: 04/14/94 | JA0O0591-JA00618
Motions Hearing

15 Reporter's Transcript of Proceedings: 03/12/96 | JA03413-JA03593
Penalty Phase
10:00 a.m.

2 Reporter's Transcript of Proceedings Re: 03/07/94 | JA00403-485

3 Defendant’'s Motion to Disqualify District JA00486-564

Attorney's Office
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13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

Reporter’s Transcript of Proceedings re:
Oral Request of District Attorney

01/31/94

JA00322-JA00333

Reporter's Transcript of Proceedings:
Ruling on Defense Motion

03/11/94

JA00570-JAQ0574

17

Reporter's Transcript of Proceedings:
Sentencing

05/17/96

JA04014-JA04036

15

Reporter’s Transcript of Proceedings:
Verdict

03/06/96

JA03403-JA03411

Response to Defendant’s Motion for
Discovery of Institutional Records and Files
Necessary to His Defense

02/07/94

JAO00351-JAQOQ357

36
37

State’s Motion to Dismiss and Response to
Defendant’s Petition for Writ of Habeas
Corpus (Post-Conviction)

04/23/08

TAQ8673-TAOQ8746
JAO8747-JAQ8757

State’s Motion to Expedite Trial Date or in
the Alternative Transfer Case to Another
Department

02/16/93

JA00268-JA00273

State’s Opposition to Defendant’s Motion
for Discovery and State’s Motion for
Reciprocal Discovery

10/27/92

JA00260-JA00263

State’s Opposition to Defendant’s Motion to
Exclude Autopsy and Crime Scene
Photographs

02/07/94

JA00346-TA00350

18

State's Opposition to Defendant's
Supplemental Points and Authorities in
Support of Petition for Writ of Habeas
Corpus (Post-Conviction)

10/14/02

JA04154-JA04201

State's Response to Defendant's Motion to
Strike Aggravating Circumstance
Numbered 1 and 2 and for Specificity as to
Aggravating Circumstance Number 4

02/14/94

JA00367-TAQ0370

18

State's Response to Defendant's
Supplemental Petition for Writ of Habeas
Corpus (Post-Conviction)

04/06/04

JA04259-JA04315

State’s Response to Motion to Disqualify
the District Attorney’s Office and State’s
Motion to Quash Subpoenas

02/14/94

TAQ0358-TA00366

18

Supplemental Brief in Support of
Defendant's Petition for Writ of Habeas
Corpus (Post-Conviction)

02/10/04

JA04206-JA04256

42
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14
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17
18
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20
21
22
23
24
25
26
27
28

Vol. Title Date Page

17 Supplemental Points and Authorities in 08/08/02 | JA04052-JA04090

18 Support of Petition for Writ of Habeas JA04091-JA04153
Corpus (Post-Conviction)

15 Verdicts 03/06/96 | JA03399-JA03402

16 Verdicts and Special Verdict 03/14/96 | JA03835-JA03840

43
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Failure te Object to Uncenstitutienal Jury Instructions st the Penaliy Hearving
That Did Not Define and Limit the Use of Character Evidence by the Jury.
Failure to Offer Any Jury Instruction with Rippo’s Specific Mitigating
Circumatances and Failed to Object to an Instructios That Only Listed the
Statutery Mitigstors amd Failed to Submit a Special Verdict Form Listing
Mitigatating Circumsiaoces Found by the Jury.

Failure to Argue the Existence of Specific Mitigaiing Circumstances During
Closing Argument at the Penalty Hearing or the Weighing Process Necessary
Before the Dearh Peralty Iz Even aa Option for the Jury.

Failore to Object to Improper Closing Argument at the Penalty Hearing,
‘Trial Counsel Failed to Move to Sitike Two Aggravating Circumstances That
Were Based en Invalid Convictions,
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4, NEVA_D__& QQﬂSﬁL@WM
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IX. JTHE K _JURY IN N_GIVEN IN

an"m RUC ONSTITUT
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E TA ONS UTION | 14;

FEDERAL CONSTITUTIONAL GUARANTEE OF DUFE PROCESS. EOUAL
PROTECTION OF THE LAWS, AND RELIABLE SENTENCE DUE YO THE
FAILURE, OF This Conrt TO CONDUCT FAIR AND ADEQUATE APTELLAYE
REVIEW, UNITED) STA NSTITUTION

NEVADA CONSTITUTION T.SECTIONS 3,6 AND 8; ART]
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SECTION 21,

XL  RIPPO'S coug]c:;:mg AND SENTE v
FOUAL T TEON, IMPARTIAL JURY CROSS-SE
COMM D RELIABLE DETERMINATION DUE TO
cowggngugmgsmmﬂm BEING IMPOSED BY A JURY FROM mggﬂ
AFRIC ICANS AND OTHER MINGRITIES WE
5‘{515&;&11(:&43{“4&9.@ "AND WQLM%M

N N_AMENDMENTS 5, 5, &_AND 14‘ EVADA

QQ&&L’WI}Q '(CLE T, SECTIONS 3
21

Xil, RIPPU"_S SENTENCE IS INVALID UNDER THE_STATE AND M
CONSTITUTIONAL GUARANTEE OF DUE PROCESS, EQUAL PROTECTIO
QE IliE ;!Aws, ggm;vz ASSISTANCE OF COUNSEL gﬁn gg;:aﬁ_ng

A GRAVATING C S
IN Al TON Ti ATEGO q
DEFENDANTS,

RT OETHE C

Appellant hereby adopts the statement of the facts as annunciated in Appeliant’s
Opening Brief,
St

Appellant bereby adopts the statement of the facts a3 annuncisted in Appellant™s Opening Brief.

ARQUMENT
L PO’S SENTENCE IS I ER ATE AND FE
ONSTITUTIONAL GUARANTEE Ol .
OF THE LAW. CT1 CE OF NSEL, AND ng;,mg;@
“ SENTENCE BECAUSE THE JURY WAS ALLOWED TQ USE QVERLAPPING
L@Lﬂtﬁﬁmwmmwm
TAT T ND AD
CONSTITUTION ARTICLE I, SECTION, g,g ND 8; ARTICLF TV, SECTION
21,

After the penaity phase, the jury senicnced Mr. Rippo o death finding six aggravating

circumstances. The eggravating ciscumstances relevait for purposes of this issue are 1) the
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murder was conunitted by a person under sentence of imprisoniuent; 2) the murder was committed
by a person who had been previcusly been convicted of a felony involving the use of threat of
violence s another person; 3) the murders were committed by a person engaged in the commission
of or an attempt to ;c:mnit rabbery; 4) the murdes was commitied while the person was engaged
in the eommission of or an attempt 1o commit burglary (8.A., VOL. 17, pp. 3163-3164). ' On
direct appeal, appetlate connsed argued that Mr, Rippo's sentence of death had been improperly
decided based upon the jory considering overlapping aggravators. On direct appeal, this Court
concluded that sz Rippo could have been prosccuted separately for sach of the underlying
felonies and therefore ench crime was properly considered as an aggravating circumstance, Al the
time of direct appeal, this Court had not yer decided McConnell v, State, 102 Ad. Op. 165, 102
P.3d 606 (December 29, 2004). In Mr. Rippo*s opening brief, he requested that this Court revisit
this issue based upon this Court's ruling in McCounell v. State.

in the State’s Answering bef, the State argues that this issue is bayred by the taw of the
case doctrine (State’s Answering Brief, pp. 5). The State correctly points out that this argument
was in fact raised on direct appeal. However, the Count can take notice that the McConpell

decision was pot decided at the time of Mr. Rippo's direct appeal. Additionally, the State argues

i that this issue was not briefed ia the Defendant’s Petition for Writ of Habeas Cocpus in the district
court below {State’s Answering Brief, pp. 6). The State’s argument is inaccurate, In fact, on
Augst 8, 2002, Supplemental Points and Authorities in Support of the Petition for Writof Habeas
Corpus were filed on behalf of Mr., Rippo. Originally, Mr. David Schieck wss appointed to

répresent Mr. Rippo in his Post-Conviction Refief. in the Supplemental Birief, Mr. Schisck wrote

d} Mr. Rippo was also found o have comminted nvurder that involved torture. This
Court held on direct appeal there was sufficient evidence to find that the murder
involved torture, Therefore, this aggravator had already been deemsed to be valid,

“ :
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that this issue had been previously raised on direct appeal. At the end of informing the district
court that the issue had been raised on direct appeal, Mr. Rippo staies,

Rippo as part of his Supplemeatat Petition, herein, reassens that the death penalty

way returned in violation of the Eighth and Faunteenth Amendment right to a faic

senlencing proceedings and one not arbitrary and capricious 1o it use. (See,

Supplemental Brief (A.A. VOL. I, pp. 031}

The Stte is correct when they argue that Mr. Rippo did not extensively brief the
MeCongped! decision in the Writ of Habeas Corpus. However, Mr. Rippo clearly reasserted this
issue for Post-Conviction Relief purposes, Hence, the State’s arpurnent that this issue was not
briefed in the petition below is inaccurate, Mr. Rippo would respectfully request that this Court
revisit this issue based npon McConpell v. State.

The State was permitied at the penaliy phase to double count the same conduct in
accumulating three aggravating circumstances(S.A., Vol. 17, pp. 3191-392), The robbery,
burglary andkidnapping aggravating circumstances are all based on the suine set of operative facts
and unfairly accumulated 10 compel the jury towards the death penalty.  Additiopally, the
aggravators for under sentence of imprisonment and prior convicton ofa violent felony both arose
from the same 1982 sexual assault conviction. In McConngll, this Court concluded that,

The interpretation of our death penalty statutes that we now ewbrace will provide

a more ceriain framework within which prosecufors stalewide may exercise their

very important discretion in these matters, and will provide greater certainty and

faimess of application wiikin the trial, appeHate, and federal court systems. 102
P.3d. 606, 627.

This Court’s conclusion provides the Court’s coteem that there be greater certainty and
fairness in the application of the death penaity within the trial, appellate, and federal court systems.
It therefore comes to reason that this Court was concerned about the entire weighing process of
aggravators whether or not the defendant is at trial, on appeal, or in habeas review in the federal

court system. Mr. Rippo maised this issue on direct appeal and reasserted the issue at post-
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conviction. Moreover, Me. Rippo has raised this issue again, before this Court.

This Conet ruled in McConned], that Nevada's definition of capital murder did not narrow
enough and (has the forther narrowing of the death penalty eligibility in needed. Further, this
Court stated that (e aggravator does rot provide sufficient sarrowing to satisfy constitutional
reguirements.

The MeConueli Court stuted, “[Njevada’s statutcs defines felony murder broadly.” Under
MRS 200.03¢(1)d), (clony murder is “one that is commirted in the perpetration or attempted
perpetration of sexual assault, kidnapping, arson, robbery, burglary, invasion of the home, sexual
}‘ abuse of a child, sexual molestation under the age vader 14, or child abuse.” Further, in Mevada,
all felony murder is first degree murder, and all first degree murder i3 essentially capital murder.
Felony murder in Nevada does not even require the intent to kill or inflict great bodily harm. In
Nevada, the intent sitoply te conunit the underlying felony is transferred to the implied malice
F necessary to characterize the death be murder. Ford v, State, 99 Nev. 209, 215, 660 P.2d 992,995
{1983).

The MeConnell Court noted, “{IW]evada's current definition Nevada's current definition
| of felony murder is broader than the definition in 1972 when Fugman v. Georgig, 408 U.S. 238,
92 8.CL 2726, 33 L.ed 2d 346, which temporarily ended execuiions in the United States.”

This Court further stated that, Nevada's definition of felony murder does not afford
! constitational namowing. The ultimate holding in McConpell is that this Count “deemed it
impermissible under the United Siates and Nevada Constitution to place an apgravating
circumstance in a capital prosecution on the felony on which the felony murder is predicated.”
Based upon McConngil, it was impermissible for the State to charge Mr. Rippo with felony capial
murder because the State based the aggravating circomstances in 1 capital prosecution on two of

those felonics uporn whick the State’s felony murder is predicated. MeCongell, funier, held that,

9
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in cases like Mr. Rippe's, “where the State bases a first degree murder conviction in whele or part
of felony murder, to seak a death sentence the State will have to prove an aggravaior other than
one based on the felony murder predicate felony.” McConnell v. State. at 624

In the instant case, the State was successful in obtaining a death sentence against Mr.
Rippo on three aggravating circumstances that would not be permitted pursuart to the McCunnell
decision, As this Court instructed in McCounell, the State would have to give the jucy a special
verdict form to determine whether they found Mr. Rippo guilty of premeditated and deliberate
murder or whether they found Mr. Rippo guilty of First Degree Murder hased upon the felony
” murder ule. Unfortunately, no one can answer this question. M. Rippo is sentenced to death
after the jury found three aggravaling circumstances that were clearly a result of inappropriate
stacking(S.A., Vol 17, pp. 3191-392).

Additionally, two aggravating circumstances against Mr. Rippo were found as a result of
the same actions. One aggravator came as a result of Mr. Rippo being wnder sentence of
imprisortnent and another aggravator was that be had prior convietion {the same conviction) of
g a violent felony which arose from the same 1982 sexueal assault conviction.

The Double Jeopardy Clause of the Fifth Amendment guarantecs that no person shall “be
subject for the same offense to be twice put in jeopardy of Jife or limb,” The iraditional test of thie
“same otfense” for double jeopardy purposes is whether one offense requires proof of an element
ﬁ which the other does not. Bockburaer v, U.8., 284 U.8. 299, 304 (1932) . This lest, does aot apply,

howevet, when one offense is an inciderit of another; ihat is, when one of the offenses is a lesser

included of the vther. U5, v Dixon, 509115, 688, 113 8.0, 2849, 2857 (1993): Ulinpig v, Yitale,
44711.8. 416, 420 100 5.0 2260 (1980).

Courts of other jurisdictions have found the use of such ovedapping aggravating

circumstances to be improper. In Randolph v, Stage, 463 S0.2d 186 (Fla. 1984) the court found that

10
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the ageravating circumstances of murder while engaged in the crime of robbery and murder for
pecuniary gain tv be overlapping and constituted only a single aggravating circumstance. Sce also
Provence v. Swte, 337 S0.2d 783 (Fla. 1976) cort. denied 431 U.S. 969, 978.C0. 2929, SILEd.2d
1665 (197N,

In essence, Mr. Rippo suffercd asz a result of two aggravating circumstances from the
idenfical behavior. The State was not reyuired to prove any additional facts to establish two
separate aggravating circumstances.

; In summary, 2t least four aggruvating circumstances appear to be unconstitutional.
rp Admittedly, the State would have been permitted (o arpue to a jury that Mr. Rippo was under
sentence of imprisonment and that the murders involved torture. However, the other four
agyravaling circumstances (robbery, kidnaping, burglary and a previous violence offense) were
-all aremuitof unconstitutional stacking of aggravating circumstances(S.4.,, Vol. 17, pp. 3191-392).
g Inthe State’s answering brief, they claim that there is ample evidence of premeditation and
deliberation just as there was in McConngli (State's Answering Brief, pp. 7). Unlike McConnell,
Mr. Rippo did ot plead guiity and admit to premeditated and deliberated First Degree Murder.
In fact, there was a {engthy discussion by this Court in the McCounell, decision regarding the
defendant’s admission that he had committed first degree murder by premeditation and
g deliberation. In the instant case, (hat is not the case. My, Rippo denied culpability and procesded
to trial. Nevada is 2 weighing state, and there is no concrete evidence that a jury would have
sentenced Mr. Rippo to death had they only been able (o find two aggravating circumstances as
opposed to the six that they did find. In Nevada, the jury is required to proceed through a
; weighing process of aggravators versus mitigators, Sccond, the jury has the discretion, even in

the absence of mitigation to retum a life senience irregardless of the number of aggravating

circumstances. The State can not argue that the numerical stacking of aggravating circumstances

11
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wast 't the proverbial siraw that broke the camel's back and ipped the scales of justice,

The stacking of spgravating circumstances based on the sume conduet results in the

urbitracy and capricious imposition of the death penaity, and allows the State to seck the death

)‘ penalty based on arbitrary legal technicatities and artful pleading, This violates the commands of

thie United States Supreme Court in Grecy v. (Georyia, 428 U.8. 153 (1976) and violates the Eighth
Amendment to the United States Constitution and the prohibition in the Nevada Constitution
# against cruel and unusual punishment and that which guarantees due process of law. Trial counsel
was deficicnt in failing to strike the duplicate and overlapping aggravating circamstances.

In the State’s answering beief, they state, “[wleighing three apgravators against no

mitigating circumstances wonld produce the same penalty the jury found with six aggravators

(State’s Answering Brief, pp. 10). The State can not claim to know how a jury would have
weighed the aggravators versus the mitigators had they only been able to find two and not six.

Lastly, the State claims that the McConnell decision should not be applied retroactively

17 ¥ to Mr. Rippo’s case. The State claims that this Count does not appear willing to apply the

18
19
20
21
22

-

B Y 8 R

MeConnell, decision retroactively. Mr. Rippo disagrees.

In W82, this Court considered the issus of retroactivity in Franklig v. Nevada 98 Nev, 266,
646 P24, 543(1982). In Franklin this Court stated, “[lln places determining complete
retroactivity or prospectivity of new constitutional rules, the Supreme Court hag consistently
congidered three factors: 1) the purpose of the rule; 2) the reliance on prior contrary law; and 3)
the effect retroactive application would have on the administration of justice. Franklin at 269 fo.
{ 2. See Tehan v. United Stateg, 382 U.S. 406 (1966).

In Gier v, Nigth Judicial District Court of Nevad, this Court provided that, “[njew rules
apply prospectively unless they are rules of constivational law, and then they apply retroactively

only under certain circumstance,” Gigr v. Minth fudicial Pletrict Court of the State gi Nevady, 106

12
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(1982). InTeaguev. L ment of Corrections, 489 11.5. 288 109 8. Ct.
1060; 103 1.Ed 2d 334 (1989), the United States Supreme Court articuiated that in a new rule of
conshitutional dimension would apply reroactively. In Teague, the majority opinion provided two
exgeptions when a new constitutional rule wouid apply retrouctively, A new constitutional rule
should be applied retroactively “. . . if. it required the observance of the bedrock procedurul
clements that were absohately prerequisiic to the fundamental faimess implicit in the concept of
ardered liberty,” §d.

The United States Supreme Court has held that in general, a case announces a new rule
when i breaks new ground or imposes & new obligation on the State or Federal povernment.
Teague, 489 U.5.288 at 301.

Perhaps, Justice O Cannor was concerned with a legal principle the Supreme Court
addressed in Teggue. The Supreme Court explained thet, “[flurthesmore, as we recognized in
Engle v. {ssac, [s[tate courts are understandably frustrated when they faithtully apply existing

constitwional law only to have a fiederal court discover during a habeas procssdings, new

| constitulional commands™ Teagug, 489 U,5. 288 at 310, (citations omitted), In Teague, United
| States Supreme Court addresses the concerns mirored by Justice (°Connor in her disscating
vpinion in Ring, It is interesting and important t note that in both instances the Court was

addressing defendants who are attacking constitutional issues in habeas proceedings after

Ins the instant case, Mr. Rippe specifically raised this issue on direct appeal, Therefore, the -

I} McCopnell, decision should be applied to him, Second, a review of MuCongell, does not make
{ it clear whether or not the McConnel] decision should be applied retroactively. However, based

g o the fact that this Court io MeConnell, relied on prior case law, Combined with the fact that this

i3
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Court in MeCopmell concluded that the McConnell decision would provide greater certainty and
faimess of application within the trial, appeliate and federal court systems. This appears to
indicate that this Coust i3 willing to apply the McConpell decision 1o the insiant case. Out of
faimess and equity, Mr. Rippo specifically raised this issue prior to the McCongell decision on
direct appeal. Mr. Rippo reasserted this issue on post-conviction relief. Mr. Rippo has extensively
briefed this issue on appeal ffom post-conviction relief. Mr. Rippo should receive the benefit of
this Count’s ruling in McConnell and the application of MgConnell to Mr. Rippo’s case would
provide to greater cenainty and fairness of the application within the appellate and federal court
systemy, Mr. Rippo respectfully request that this Court deem the four aggravating circumstances
in question unconstitutional. Mr. Rippe would reapectfully request that this Court reverse his

sentences of death and remand the case for 2 pew penalty phase.

.

A.  The frilure to offer any jury instruction with Rippe’s specific mitigating
circumstances and failed to object to an instruction that enly listed the
statutery mitigators and failed to sebmit » special verdict form listing
mitigating circumstances found by the jury.

There was no verdict form provided 1o the jucy for the purpose of finding the existence of

This argwment is taken sut of chronological arder from appellant’s opening brief. The
i9 to address the penalty phase issues together for purposes of this reply brief.

14
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5 tailored mitigating circumstances. A review of the entire record on appeal demonstrates that a
3 || mumber of mitigating circumastances should have bees urged (o the jury. They were:

41 (1) Accomplice and participant Diana {{ung receivedt favorable restment and is already
cligibie for parole;

{2)  Rippo came from a dysfunctional childhwod;

Rippo failed to receive proper treatment and counseling from thg,yuvemle Justice system;

Rippo, af the age of 17. was centified as an aduit and sent to adult prison because the State

of Nevada discontinued & treatment facility of violent juvenile behaviors;

Rippo was an emotionalty disturbed child that needed long term treatment, which he never

received:

Rippo never comumitied a serious disciplinary offense while in prison, and is not a denger;

Rippo worked well in prison and has been a leader to some of the other persons in prison;

Rippo has demonstrated remorse; and

Rippo was under the influence of drogs at the tirne of the offense.

i

1 Death penalty statutes must be structured o prevent the penalty being imposed in an

13 || arbitrary and unpredictable fashion. Gregg v, Guorgia, 428 U.S. 153, 96 S.Ct. 2909, 49 L.Ed.2d

14 | 259 (1976); Furman v. Georgia, 408 U.S. 238, 92 8.Ct. 2126, 33 L.Ed.2d 346 (1972). A capital

1 ~ . , .
defendant must be allowed to introduce any relevant mitigating evidence regarding his charagter
16

" and record and circumstance of the offense. Woodson v. North Carglina, 428 U.S. 280,96 S.Ct

1 | 2978.49L.Ed.2d 944 (1976); Eddings v. Oklahoma, 455 U.S. 104, 102 S.Ct. 869, 74 L.EA.2d |
19 | (1982).

In Lockett v. Ohio, 438 US 586, 98 5.C1 2954, 57 L.Ed. 2d 973 (1978} the Court held that

1 4. " . N
2 in order 1o meet constitutional muster a penalty hearing scheme must allow consideration as a

mitigating circumstance any aspect of the defendant’s character o record or aay of the
23
24 cireumnstances of the offense that the defendant profiirs as a bagis for a sentence of less than death.

25 || See aiso Hitchcock v. Duacier, 481 US 393, 107 5.Cx, 1821, 95 L.Ed.2d 347 (1987) an Parker

26 Jv, Duacer, 498 US 308, 111 S.Ct 731, 112 L.Ed.2d 812 (1991},
42? In response, the State argues that frial counsel failed to argue all of the mitigating

28 N . - . - * y
circumstances listed in appellant’s opening bricf, based upon a trial tactic, The Staie contends,

15
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. “{1]hus, trial counsel was presented with an extremely delicate balancing act. That he chosz to
3 i Hluminale some detaiis in his summation and leave others to be considered as part of the ¢vidence
4 B as a whole wad clearly a reasonable course™ (Siate’s Answering Brief, pp. 22). The State must
remember that Mr. Rippo’s life held in the balaoce, 1t can hardly be considered a tactical decision

1o fail to raise mitigating circumstances, By the S$tate’s own admission, trial counsel failed to

argue that Me. Rippo was romorseful and the he was imder the influence of drugs at the time of

& W - >»

the murder and that Diana Hunt had received favorable treatment after testifying against the

10 § defendant (Appellant’s Opening Brief, pp. 21, lines 17-21).
"

“ During the evidentiary hearing, {posi-conviction relicf) appelilate counsel, Mr. David

2 Schieck explained,

13
And it's been my cxperience that its much better to list what you believe your

14 maitigators are in an instruction to the Jury, number one, so that they know they can

5 ) consider those, and that thar's your theory of mitigation.

18 Second, the jury, should be given the opportunity to check on a proper verdict form
which mifigators they have found in the case, so with the Court at a later date is

17 going to re-weigh the death penally, they’ll know that the jury found their were, in

16 fact, the existence of mitigating circumstances. {A. A,, Yolume II, 329-330).

19 Mr. Schieck further stated, “{iln hindsight, [ believe { should have raised it. Failure o

20 “ properly instruct, not the argument of counsel, the failure to properly instruct the jury as to the use
21

of those mitigating circumstances, the Supreme Court since Mr, Rippo’s direct appeal has ruled
- .

that the defense is emtitled to an instruction that lists your mitigating circumnstances, not just the
23

" Taunchry hst. And Tbelieve I should have raised it when I did the appeal back in 1992.” (A.A.,Vol.
26 § i, pp. 330-331).

26 Therefore, the State’s contention that appellant’s counsel was not remiss for failing to raise

27 ¥this issue on direct appeal is belied by the testimony of appellate counsel. Appeliate counsel,

agreed at the post-conviction evidentiary hearing that he should have rajsed the issuc on direct

16
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Ly , | wppeal. Theappellate counsel and trial counsel failod to object o the improper closing argument
o
(}3 3§ atthe penalty phase.
‘3 4 F Duning closing argument, at the penalty phase, the prosecuior made the following argument J
L]
— 51 to the jury: “l2)nd | would pose the question mow: Do you have the resolve, the courage, the
: 84 | .
c'm intestinal fortitude, the sense of commitment 1o do your fegal dury? (A.A. Vol. 11, pp.108).
b 7
:E 8 In Evans v, Statg, 117 Nev. Ad. Op. 50 (2062) this Court considered the exact same
g § commems and found:
10 Other prosecuterial remarks were excossive and unaccepiable and should have
heen challenged at trial and on direct appeal. In rebutial closing, the prosecutor
n asked, ‘do you as a jury have the resolve, the determination, the courage, the
4 g s intestinat fortitude, the sense of legal commitment to do your legal duty?” Asking
@ 5 the jury ifit had the *intestinal fortitude’ to do its *legal duty” was highly improper.
FES 1 The United States Supreme Court held that 1 prosecutor erred in rying ‘o exbort
£33 the jury to do its job’; that kind of pressure . . .has 1o place in the sdministration
;ﬁ g “ ﬁ of crirninal justice’ “There should be no suggestion that e jury has a duty to decide
= - one way or the other; such aa appeal is devigned to stir passion and can only
gii. ~ distract a jury from it’s actual duty: impartiality’. The prosecutor’s woeds here
e ¥ B 4 ‘resolve,’ ‘determination,” ‘courage,” “intestinal fortitude,” ‘commitnent,” ‘duty’—
& % S o were particularly designed to stir the jury’s passion and appeal to partiality.
§§ - In the State’s answering brief, they argue that trial counsel was not inetfective for objecting

1g || to this argument. The Siate cites to the district court’s comment during the evidentiary hearing

20 ¥ wherein the court determined that objected at closing argument ix a rather dangerous situation that

21 looks like counse] is hiding the ball (State’s Answering Brief, pp. 24, lines 13-14). The State cites

o3 | ]
: the district court’s opinion from the bench that objecting during closing argument has the
3

” appearance to the jury that the defense is hiding the ball, Hypocritically, the State throughout their

2 f brief argues thal issues can not be considered by this Court unless there is a contemporaneous

26 § objection. [nfact, the State argues that since trial counsel failed 1o object to this comnment that this

27 Y should preclude appeliate consideration (State’s Answering Brief, pp. 22. lines 26-27). Onthe one

28 . . - . : .
hand, the State would have this Court believe that it is appropriate tactics for trial counsel to fail

17
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to ghject because it has the appearance of “hidiag the ball”. Og the other hand, since defense
counsze! failed to object this Count should not consider the issue. Mr. Rippo was dammed if his
attorney ohjects because it appears he is “hiding the ball™. Mr. Rippo is damned if his attomey
doesn’t object because then the issus can’t be raised for appellate consideration. This argument
js obviously in direct contradiction to the rules of advocacy. Mr. Rippo was on trial for his live.
When the State makes an objectionable comment during closing argument counsel should object
50 that this Court can consgider the issues. The district court’s delermination that objecting has the
appearance that the defense is hiding the ball is meritless. That type of tactic only leads to the
State arguing on appeal that the issue should not be considered of the failuce to object. Hence, the
failure to object provides appellate counse] with an urgument of plain error only.

The State correctly points out that In Evans, this Courtconsidered other factors in reversing
Mr. Evans senlence of death besides the single comments made by the prosecutor in closing
argument. However, in viewing the record as a whole, this Court will note that Mr, Rippo endured
numnerous etrors during the penalty phase.

Lastly, the State arpues that at the evidemiary hearing, Judge Mosley stated, “[hjow would
defense counsel know they would have 2 legal ground 1o object withowt the benefit of the Supreme
Court determination.” (State’s Answering Brief, pp. 24, lines 10-12). The district court inquiced
how appellate counsel would have been able to raise this issue on direct appeal and trial counsel
.having knowledge that this was objectionable given the fact that the Evans decision was
subsequent to Mr. Rippo's penalty phase. To unswer the district coust’s question, one only needs
10 review the testimony given by appellate counsel Mr. David Schieck af the evidentiary hearing.
During the evidentizry hearing, Mr. Schieck wag asked sbout this particular statement during the
closing argument of the penalty phase. Mr. Schieck responded that the had heard that quole in
many of his cases {AA Yol T, pp. 342). Mr. Schieck admirted that he bad not raised the issuc

18
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on disect appeal. (AA. Vol I1, pp. 342). M. Schieck explained that he had been the trial and

z appellate counsel tor Billy Castillo and had heard the same prosecutor make an almost identical
s || Argument (AA.Vol. LI, pp. 343}, During the Castillo trial, Mr. Schicck objected and raised the
5 || issueondirectappeal. Thisis an interesting coincidence, as the State eited to the Castitlo decision
€ I in their answering brief (State’s Answering Brief, pp. 23, footnote 7).

4 in Castilla v. State, 114 Nev. 271, 279-280, 956 P.2d 103, 109 (1998), this Court nioted
: that Mr. Castille’s appellate connse!l mised the issue as 1o the prosecutor’s argument on future

1o I dangerousness not the reference to the jury’s duty. Therefore, the district court concern that

11 | appellate counsei would rot have known this issue is belied by the evidentiary hearing ranscript

¥2 || of Mr. Schieck. Mr. Schieck was trial counsel for Billy Castillo and objected to a similar if not
13 1 identical statement by the prosecutor. On appeal, Mr. Schieck raised the issue of improper
14 :

argument by the prosccutor as an issue of future dangeronsness and not moral duty. Therefore,
15

© the logical reasoning demonsirates that appellaic counsel in the instant case, was aware of this
17 & issue and had seen this type of argument many times.

18 Admittedly, at the evidentiary hearing, Mr. Schieck explained that he could not recall if
19 | the Castillo matter went to tria) before or after he competed the appellate brief for Mz, Rippo.

However, the issue remains the same in both Mr. Rippo’s case and in Mr. Evan's case. The
1

prosecutor was the same in both cases, The prosecutor made an almost identical srgument in both

R

23 || Ca8¢S- In Evans, the prosccutor’ s argument was found to be a factor in determnining that Mr, Evan's
24 || penalty phase shouid be revarsed, Here, the prosecutor’s argument was just ax damaging and
25 | jmproper as it was in the Evans case. A review of the entire penalty phase demonstrates that the
State was permitted to receive multipie overlapping and stacking aggravators along with improper

argument. These problems are compounded by the fact that there was no jury Lnstruction listing
“ the taitored mitigators that couid have been offered for Mr. Rippo.

15
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It was error for trial counsel fo fail to object to this improper argument and failure to raise
2
5 this matter on direct appeal.
4 i Y. !I{E INSTRUCTION GIVEN AT THE PENALTY HEARING FAILED TOQ

gggﬂ.ﬁE JURY OF THE PRO ER SE ()F )

5 HTHE IMPOSITIONO EATH PENALY AS ARBITRARY M(

g&g ON_VALID WE!!;HINQ; ()Ef AG Ml TING
8 CIRCUMSTANCES IN VIOLATION OF THE FIFTH, SIXTH, EIGHTH AND
, | i FOURTEENTH AMENDMENTS TO THE CONSTITUTION,
8 In: the case at bar, in addition to the alicged aggravating circomstances there was a great
2§ deal of “character evidence™ offered by the State that was used to urge the jury to reten a verdict
1 I of death. The jury, however, was never instructed that the “character evidence” or evidence of
1
» other bad acts that were not statutory apgravating circumstances conld not be used in the weighing
1
1a || PrOCESS.
14 Justruction No. 7 given to the jury erroneously spelled out the process as follows:
5 The State has allcged that aggravating circumstances are present m this case.
16 The defendants have alleged that certain mitigating circumstances are present ie this case.
17 it shail be your duty to deternine;
18

(») Whether an aggravating circumstance or circumstances are found to exist; and

(b) Whether a mitigating chroumstance or circumstances are found to oxist; xnd
i 2} Based upon these findings, whether a defendant should be sentenced to life
20 imprisonmoent or death.

21 The jury may impose a sentence of death only if (1) the jurors unanimously find
22 %l at least one aggravating circumstance has been established beyond a reasonable

doubt and (2) the juvors unanimously find that there are no nutigating
23 circwnstances sufficieat 1o outweigh the agpravating circumstance or
circumstances found.
24 (therwise, the punishment imposed shall be imprisonment in the Siate Prison for
life with or without the possibility of parole.
25 A mitigating circumstance itself need uot be agreed to unanimously; that is, any
o6 one juror can find a mitigating sircumstance without the agreement of any other
Juror or jurors. The entire jury must aygree unanimously, however, as to whether the
a7 aggravating circumstances ouvtweigh the mitigating circumstances or whether the

mitigating circumstances ovtweigh the aggravating circumstances.” (8A.,Val. 17,
28 pp- 317D,

0
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The jury was also told i Insiruction 20 that;

The jury is instructed that in determining the appropriate penalty to be imposed in
this case that it may consider all evidence introduced and instructions given at both
the penalty hearing phase of these proceedings and at the trial of this matter (8. A.
Vel 17, pp. 3184).

The jury was never instructed that character evidence was not to be part of the weighing
process to determine denth eligibility or given any guidance as to how to ireat the character
cvidence, The closing arguments of defense counse! alse did not discuss the use of the character
evidence in the weighing process and tbat such evidence could not be used in the determination
of the sxistence of aggravating or nitigating circumstances,

In Brooks v. Kemo, 762 F.2d 1383 (1 1th Cit. 1985) the Count described the procedure that

must be followed by a sentencing jury under 2 statutory scheme similar to Nevada:

After a conviction of murder, a capital sentencing hearing may be held. The jury
hears evidence and argument and is then instructed about statutory aggravatng
circumnstances. The Court explained this instruction as follows;

The purpose of the statulory aggravating citcumstance is to limit to a large degree,
but not completely, the fact finder’s discretion. Unless at feast one of the ten
statutory apgravating circumstances exist, the death penalty may not be imposed
in any event, If there exists at least one statutory aggravating circumstance, the
death penalty may be intposed but the fact finder has a discretion to decline 1o do
so without giving any reason .. . [citation omitied]. In making the decision as to the
penalty, the fact finder takes into consideration all circumstances before it {rom
both the guilt-innocence and the sentence phase of the tal. The circumstances
relate to bath the offense and the defendant,

[citation omitted] . The United States Supreme Court upheid the constitutionality
of structuring (he sentencing jury’s discretion in such a manger. Zagg

Y. Sigphens, 462 13.5. 862, 103 S.Ct. 2733, 77 L.LEd.2d 235 (1963)"

Brooks, 762 F.24d at 1405.

In Witter v, State, 112 Nev, 508, 921 P.2d 386 (1996) the Court stated:

Under NRS 175.552, the wial cowst 35 given broad discretion on guestions
concerming the admissibility of evidence at a penaity hearing. Guy, 108 Nev. 770,
839 P.2d 578. In Robins v, State, 106 Nov. 611, 798 P.2d 558 {1990), cert. denied,
449 US. 970 (1991), this court held that evidence of uncharged ¢rimes is
acinissible ata penajty hearing once any sggravating circumsiance has becn proven

1
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beyond a reasonable doubt, Wider, 112 Nev, a1 916,

Additionally in Gallego v, State, 101 Nev. 782, 711 P.2d856(1955) the court in discussing

the procedurs it death penalty cases stated;

if the death penalty option survives the batancing of aggravating and mitigating
circumstances, Nevada law permits consideration by the sentencing panel of other
evidence relevant to sentence NRS 175,552, Whether such additional evidence will
be adritted {s u detcrmination reposited in the sound discsetion of the (rial judge.
Gallego, at 791.

More recemly the Court made crystal clear the magner to properly instruct the jury on use

of character evidence:

To deternine that & death sentence is warranted, a jury considers three types of
evidence:*evidence refating to aggravating circumstances, mitigating circumstances
and “any other matter whick the court dsems relevant (o sentence’ . The evidence
at issue here was the third type, ‘other matter’ evidence. In deciding whether to
retwrn & death sentence, the jury can consider such evidence only after finding the
defendant death—eligible, f.e., after is has found unanimousiy a1 least one
enumersied aggravator and cach juror has found that any mitigatars do not
cutweigh the aggravators. OF course, if the jury decides that death is not
appropriate, it can still consider *other matter® evidence in deciding on another
sentence. Evans v, State, 117 Nev. Ad. Op. 50 (2001).
O direct appeal, this isguc was not raised. Atthe evidentiary hearing, sppellate counsel,
Mr. Schieck, explained, “. . . and ' sure [ had concerns over the ingiructions and the process that
was being used in death penalty cases that - - and this is one of those issues that { believe I should
have raised to preserve the issoe, without secessarily believing the Supreme Court was going to
change the existing precedent on it, in order to preserve for further challenges. And the Supreme
Court has changed the instruction on talking aboul the use of character ¢vidence, and when it can
be build into the weighing process.” (A.A., Vol I, pp. 357).
Mr. Schieck admitted that this was an issue that should have been raised on direct appeal.
In the instant case, there was a great deal of chamcter evidence offered against My, Rippo. Asin

Evans, the prosecutor made a similar improper argument regarding the moral duty of the jury and

22
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stressed the eharacter of both Mr, Evans and Mr. Rippo. Mr. Evans received a new penalty phased
based upon several assignments of crror, In the instant case, Mr. Rippo has also suffered from
QT G enﬁr in both the trial and penalty phase. For the forcgoing reasons, Mr. Rippo
respectﬁliiy requests that this Court reverse his sentences of death and remand the case for anew

penalty phase based upon viplations of the United States Constitution Amendments Five, Six,

Eight and Fourteen.

v,
{a)  Failure to Object to Unconstiutional Jury instructions at the Penalty Hearing
That Did Nat Define and Limit the Use of Character Evidence by the Jury.
(b)  Failure to Offer Any Jury Instruction with Rippo’s Specific Mitigating
Circumstances and Failed to Object to an Ipstruction That Only Listed the
Statutory Mitigators and Failed to Submit a Special Verdict Form Listing
Mitigatating Circomstances Found by the Jury.
©).  Failure 1o Argue the Exisirnce of Specific Mitigating Circumstauces During
Closing Argument at the Penalty Hearing or ithe Weighing Process Necessary
Before the Death Penalty Is Even an Option for the Jury,
(@).  Failure to Object to kmproper Closing Argument at the Penalty Hearing,
(¢}  TrialCounsel Failed to Mave to Strike Two Aggravating Cirenmstaness That
Were Based on Envalid Convictions.
This issue is submitted as set forth in opening brief.
¥ilL !" S ) ‘N ¥ ] E ¥ D il
GU E 4 PROTECTL
gg_mws F CQUNSEL . RELIABR

_ A N SPECIFIC
M A 1R TANCES B L) L VEMN THE
STATUTORY LIST AND THE JURY WAS NOT GIVEN A SEEQIAL YERDICT

FONT 10 LIST MITIGATING CIRCUMSTANCES. UNITED STATES

23
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CONSTITUTION AMENDMENTS 5, 6.8, A ; UTION
ARTICLE 1, SECTIONS 3. 6 AND 8; ARTICLE [V, SECTION 2],

This issue is snbmitted as set forth in opening brief.

m&z&g_wgw IMPARTIAL J

COMMUNITY, AND RELIA NATI B
CONVICT SENTENCE BEING IMPOSED BY A JU

24
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CBNST TUTION. AMENDMENTS 8. AND 14: NEVADA

CONSTITUTION ARTIC ONS 3,6 AND 8: ARTICLE IV, SF N
i,

This iszue is submitted a3 set forth in opening brief,

RIPPO* § SENTENCE IS INVALID UNDER THE STATE AND FEDERAL

CONSTITUTIONAL GUARANTEE OF DUE PROCESS, EQUAL PROTECTION

OF!HEL WS FEECT iSISTANCE OF AND RELIABL

This issue is submitted as set forth in opening brief,

25
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1
\ CONCLUSION
3 Based on the foregoing My, Rippo would respectfully reguest that this Court reverse his
4 || convictions based on violations of the Fifth, Sixih, and Fourteenth Amendments o the United
3 || States Constitution.
6 DATED this @ day of September, 2003,
?
Respectfully submitted by:
8
9
o Crttm.
(3] CHRISTOPHER R. ORAM, ESQ.
iz Nevada Bar No. 004349
520 South Fourth Street, Second Floor
13 Las Vegas, Nevada 86101
Attorney for Appeilant
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CERTIFICATE OF COMPLIANCE

I hereby certify that | have read this appellate brief, and 10 the best of my knawledge.
information, and belief, it is not frivolous or interposed for any improper purpese. 1 further certify
that this brief complies with all applicable Nevada Rules of Appellate Procedure, in particular
NRAP 28(e). which requizes every assertion in the brief regarding matters in the record to be
supported by appropriate references to the record on appeal. [ understand that 1 may be subject to
sanctions in the event that the accompanying brief is not in conformity with the requirements of
the Nevada Rules of Appeliate Procedure,

DATED this JJlg day of September, 2005.

Respecifully submitied by,

ot
CHRISTOPHEE R. GRAM, ESCQ).
Nevada Bar No. 004349
520 8. Fourth Street, 2nd Floor
Las Vegas, Nevada 89101
{702) 384-5563
Attorney for Appetlant
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CERTIFICATE OF MAILING
[ hereby cedtify that [ am an employee of CHRISTOPHER R. ORAM, ESQ., and that on
the HE  day of September, 2004, 1 did deposit in the United States Post Office, at Las Vegas,

Nevada, in a sealed envelope with postage fuily pre-paid thereon, a true and ¢orrect copy of the
ahove and {oregoing APPELLANT'S REPLY BRIEF, addressed to;

David Roger

District Attomey

200 8. Third Street, 7th Floor
Las Vegas, Nevada 89155

Brian Sandoval

Atorey General

100 North Carson Street

Carson City, Nevada 897014717
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An employee of Christopher R, Oram, Esq.
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I PRESENTED FOR

A,

B.

C.

On May 19, 2005, Mr. Rippo filed his opening brief with this Court. On June
17, 2003, the State submitted their answering brief. On Septemher 30, 2003, the State
requested leave to file a supplemental answering brief (formatting their brief to the supplement
appendix submitied by Appellant). On October 18, 2005, this Honorable Court granted the
State’s motion for leave to file supplemental brief, 'This Court also ordered that supplemental
bricfing be conducted and submitted to the Court addressing the retroactivity of McConnell.
Additionally, post-conviction counsel, David Schieck raised this issue in Mr. Rippo’s
supplerental brief (before McConnell was decided).

STATEMENT OF FACTS

‘Appellant hereby adopts the statement of the facts as annunciated in Appetlant’s Opening

Brief.
A EN
A, MCCONNELL MUST BE RETROACTIVELY APPLIED TO CASES ON
COLLATERAL REVIEW.,

As a preliminary matier, the state is incorrect when it argues that this Court intended

to hint at the non-retroactivity of McConnell in its decision on direct appeal. As this Court

4
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made clear in its decision denying rehearing, the retroactivity question should only be
decided when it is ratsed and briefed in a post-conviction case. Seg McConnell v. State,
121 Nev. __, 107 P.3d 1287, 1290 (2005) (“McConnell did not address whether the ruling
regarding felony aggravators is retroactive, but we did not overlook this issue. Before
deciding retroactivity, we prefor to await the appropriate post-conviction case that pregents
and briefs the issue.””). Given the state’s invocation of a retroactivity defense in its answer,
Mr. Rippo’s appeal presents an appropriate opportunity for this Court to resolve that
question. As explained below, McCongell must be applied retroactively under the
framework of Colwell v, State, 118 Nev. 807, 59 P.3d 463 (2003), as well as under this
Court’s prior decisions retroactively applying narrowing constructions of aggravating
circumstances on collateral review.

The state argues thai this Court’s decision in MeConpell is a new rule of law and
therefore does not need to be applied to cases pending on habeas corpus under Colwell v.
State, 118 Nev. 807, 59 P.3d 463 (2002). See Ans. Br. at 13-15. Mr. Rippo does not
dispute the fact that his judgment of conviction is final. He does contest, however, the
stite’s argument that McCoppell created new law by bolding that aggravating
¢ircumstances must be narrowly construed.

A review of similar cases reveals that in similar circumstances the courts have given
full recognition to and retroactive application of decisions holding stafe death penalty
schemes unconstitutional, in whole or in part, based upon the failure 1o narrowly define the
class of persons cligible for the death penalty. These cases should be followed here as a
failure to do so would be a violation of Mr. Rippo’s constitutional rights of due process of

5
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law and equal protection.

It has long been held by the United States Supreme Court that “a State’s capital
sentencing scheme ... must ‘genuinely narrow the class of persons eligible for the death
penaity.” Hollaway v, State, 116 Nev. 732, 6 P.3d 987, 996 (2000) (quoting Arave v,
Creeeh, 507 U.S, 463, 474 (1993) (in turn quoting Zant v, Stephens, 462 U 8. 862, 877
(1983)). This concept originated in Fumman v, Georgia, 408 U.S, 238 {1972) as the Court
found that a state’s death penalty scheme was arbitrary and capricious in its operation.
Following Furman, this Court invalidated all death sentences, without distinction as to
whether the judgments were final or not:

In as much as the decision in Furman eorgia, 408 U.S. 238, 92
S.C1.2726, 33 1.Ed.2d 346 (1972), is fully mtroacuve any prispner now
under the sentence of death, the judgment as fo which is final, may file a
petition for writ of habeas corpus in the district court from which he was
sentenced inviting that court to modify its judgment to provide for the
appropriate alternative punishrment specified by stawte for the crime for
which he was sentenced to death.

Walker v. State. 88 Nev. 539, 540 n.1, 501 P.2d 851 n.1 (1972).

in response 1o Fumman, various state legislatures took two approaches. Some
limited the discretion of juries by preseribing guidelines that the jury or sentencing judge
must consider in determining whether to fix the sentence at death or life imprisonment and
other states provided for mandatory death sentences for certain narrowly defined crimes.
in 1976, the United States Supreme Court considered five death penalty cases in which it
upheld the guideline approach and rejected the mandatory death senience approach. The
guideline approach was upheld in Gregg v. Georgia, 428 U.S. 153 (1976); ProffilL y.

Florida, 428 1).5. 242(1976); and Jurek v, Texas, 428 11.8. 262(1976). The mandatory
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sentencing approach was rejected in Woodson v, North Carolina, 428 U.S. 280 (1976) and
Roberts {Stanislans} v, Louisiana, 428 U.S. 325 (1976). Nevada was one of the states that
enacted a mandatory scheme. See Schuman v. Woiff, 791 F. 2d 788, 791 (9™ Cir.1986).
Accordingly, in 1977, the Nevada Legislature amended the statutory scheme for imposition
of the death penalty to provide for the current system of weighing aggravating and
mitigating circumstances. fd.

In the meantime, during the period in which the mandatory death penalty scheme
was in operation, defendant Raymongd Schuman was sentenced to death upon a finding that
he committed murder of another inmate while under a sentence of 1ife in prison withont
the possibility of parole. 1d. at 790. This Court affirmed his conviction and sentence of
death after finding that the mandatory death penalty was permissible under these limited
circumstances. Shuman v, State, 94 Nev. 265, 578 P.2d 1183 {1978). Shuman then filed
a state post-conviction petition and in 1982, several years afier his judgment of conviction
was final, he filed a federal habeas corpus petition. Shuman, 791 F. 2d at 790, The fedcral
district court found that the mandatory death penalty scheme violated Shuman's
constitutional rights and the Ninth Circuit affirmed this decision. [d. Upon the staic’s
certiorari petition, the United States Supreme Court affinned the Ninth Circuit and also
concluded that the district court was proper in granting habeas corpus relief as the scheme
under which Shuman was sentenced to death was unconstitutional. Sumner v, Shuman,
483 U8, 66, 77-78 (1987). Thus, despite the fact that Shuman’s judgment was {inal and
the case was in habeas corpus proceedings, relief was granted based upon Lhe
unconstitutionality of that portion of the death penalty scheme that provided for a

3
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mandatory sentence of death under Shuman’s circumstances.

More recently, in Robins v, State, 106 Nev. 611, 629-30, 798 P.2d 558, 563 {1990),
this Court narrowly construed the “depravity of mind” aggravating circumistance to require
torture, mutilation or other serious and depraved physical abuse beyond the act of killing.
This construction was made 50 85 to avoid a claim that the “depravity of mind” aggravating
circumstance did not provide clear and objective standards for the jury as set forth by the

United States Supreme Court in Godfiey v. Georgia, 446 1.8, 420, 428-29 (1980) and

. Cartwright, 486 U.S. 356 (1988). The narrow construction defined in Robins
has been applied in habeas corpus proceedings for cases that were final prior to Robins.
See Browning v, State, 120 Nev. __, 91 P.3d 39, 50 (2004) (decision on direct appeal final
in 1988); Siate v. Haberstroh, 119 Nev. _, 69 P.3d 676, 682-83 (2003) {(decision on
direct appeal final in 1989); see also Valerio v. Crawford, 306 F.3d 742, 748, 754 (9" Cir.
2002} (applying Robins te a habeas corpus case in which the judgment was firal in 1989},
McKemna v, McDaniel, 65 F.3d 1483, 1489 (9 Cir. 1995) (reversing sentence based upon
depravity aggravating circumsiance for case in which the judgment was {inal in 1986 and
citing Robins).

Mostrecently in Leslic v. Warden, 118 Nev. 773, 780, 59 P.3< 440, 445 (2002), this
Court considered whether the aggravating circumstance of “random and without apparent
motive” was constitutional when applied to a case where the sole basis was that the
defendant unnccessarily killed someone in a robbery. Leslie was a habeas corpus
proceeding and the Nevada Supreme court had affirmed the validity of the aggravating
circumstance on dircct appeal. Id. at 779, 39 P.3d at 444. The Court nonctheless

f
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reconsidered the application of the aggravating circumnstance because the refusal 1o do so
would result in a fundamental miscarriage of justice. Id. at 780, 59 P.3d at 445, Likewise,
in State v. Bennett, this Court applied [gslie retroactively to a petitioner whose conviction
and sentence becamie final in 1990, seec 119 Nev. 589, §1 P.3d 1, 6-8 (2003}, and whose
challenge to ihe same aggravating circumstances was mjweé on direct appeal. See 106
Nev. 135, 143, 787 P.2d 797, 802 (1990). This Court did not discuss retrpactivity in Leslic

or Benneit when it applied a narrowing construction to aggravating circumstances in cases

that were already final.

in McConneil, this Court followed the reasoning of the Tennessee Supreme Court
in State v, Middlebrooks, 840 8.W.2d 317 (Tenn 1992) in conciuding that felony-murder
could not be used both as a theory of guilt and as an aggravating circumstance.
McConnell, 102 P.3d at 620 n. 42. The rewoactivity question at issue here was also
considered by the Tennessee Supreme Court. In Barber v, State, 880 S.W.2d 1835, 186
(Tenn. 1994), the state suprerae court explained as follows:

The State first argues that this Court’s decision in Middlebrooks
should not be retroactively applied to a case where the conviction became
final long beforc the rule in Middlebrooks was announced. In State v,
Meadows, 849 S W.2d 748 (Tenn. 1993), authored by Justice Anderson, we
departed from federal law on retroactivity and heid that “a new state
constitutional rule is to be retroactively applied to a claim for Post-
conviction relief if the new rule materially enhances the integrity and
reliability of the facs finding process of the tnal.” 1d. at 755. We now hold
that the rule in Middlebrooks materially enhances both the integrity and the
reliability of the fact finding process in the sentencing phase of a capital trial
and should therefore be applied retroactively.

The constitutional concern in Middichrooks was that the class of
death-eligible murderers be parrowed so that only the worst offenders
receive the death penalty, See Middlebrooks, 840 8. W.2d at 341-347. The
court observed that the felony murder aggravating circumstance duplicates

9

JAOGS5090




10158 BpEAR) ‘sedan sEY
100} 4 PUAING WBNS (U] WODS 075

WYH(Q Y YFHIOLSTEHD)

{2

F

a

w N O

10
1"
12
13
14
A%
18
17
18
19
20
21
22
23
24
a5
28
27

28

7 .-
s

the  eort me of felony tnurder and thereby makes all felony murderers
susceptibie to the death penalty. This Coust found that such a result violates
the Eighth Amendment to the United States constitution, as well as Article
I, Section 16 of the Tennessee Constitution. 840 5.W.2d 346, When an
aggravating circumsiance is improperly injected into the process by which
the jurors must weigh aggravating and mitigating circumstances to determine
a sentence, the integrity and reliability of the seniencing process is
jeopardized because the death penalty may not be reserved for only the most
culpable defendant. For this reason, we apply Middlebrooks retroactively
under the Meadows rule.

Barber v. State, 889 5.W.2d 185, 186-87 (Tenn. 1994).
This Court also noted that the Wyoming Supreme Court reached the same decision

as McCopnell in v. Mever, 820 P.2d 70 (Wyo.1991). McConnell, 102 P.3d at 620
n.42. Engberg was a post conviction case, yet the Wyoming court both announced and
applied its holding that felony murder could not be used both as a basis for finding of guilt
and as an aggravating circumnstance. In fact, the same issue was presented to the Wyoming
Supreme court in Engberg’s direct appeal and the court at that time rejocted the argument,
Engberg v. State, 686 P.2d 541, 558-62 (Wyo. 1984). Nonetheless, the court found it
appropriate to reconsider the carlier decision in light of subsequent developments in casc
law. Engberg, 820 P.2d 87. Thus, the two cases cited favorably in McConnell both apply
the rule to post-conviction cases.

B. H T IN_ MCCONNEL S _DICTATE Y
W I V. PHELPS,

In MeConnell, this Court recognized that it did not correctly apply Lowenficld v,
Phelps in its earlier decisions. Sec McConnell, 102 P.3d at 620-21. In Lowenficld, the
United States Supreme Court reemphasized that in order 10 “pass constitutional muster, 1

capitat sentencing scheme must ‘genuinely narrow the class of persons eligible for the

10
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death penalty and must reasonably justify the imposition of a more severe sentence on the
defendant compared to others found guilty of murder'” Lowenfield, 484 1.8, at 245 {citing
Zantand Grggg). The Court then explained that the narrowing process could be performed
through the use of aggravating circumstances or by narrowly defining the categories of
murders for which a death sentence could be imposed. Id. Thus, the United States
Supreme Court recognized and reaffirmed that a state’s sentencing scheme must genuinely
narrow the class of murders eligible for the death penalty; and that is the same
constitutional principle that was analyzed in McConnell as the Court concluded that
Nevada’s scheme, which permitted a finding of guilt and imposition of the death penalty

upon a single showing of felony- murder, did not sufficiently narrow th:: class of persons

cligible for the death peaaity. Lowenficld was issued by the United States Supreme coun

on March 7, 1988, beforc Mr. Rippo’s sentence in this case became final, It is therefore

fully applicable 1o this case. See Griffith v. Kentucky, 479 U.S. 314, 328 (1987).!
C.  MCCONN B OACTIVELY APPLIED BECAUS

McConnell must be applied retroactively because it is a substantive mie of law

imposing a judicially-created narrowing definition on the felony murder aggravating

i

Mr. Rippo notes that the United States Supreme Court has observed that Lowenfield
itself was not a new rule under the stringent non-retroactivity rules applicable in the
coniext of federal habeas corpus proceedings. See Stringer v, Black, 503 1.8, 222, 232-
34 (1992), Additionally, the Court announced Lowenfield in the context of a federal
habeas corpus proceeding where new rules of constitutional taw generally do not apply
retropactively, The fact that the United States Supreme Court did not consider
Lowenficld a new rule is consistent with Mr. Rippo’s overarching position that it is
stmply not a new rule that sggravating mmumstam.cs must genuinely narrow the class of
persons eligible for the death penalty.,

11
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circumstances, Unlike new rules of criminal procedure, new rules of substantive law are

always applied retroactively on collateral review. Seg ez, Bousley v. United States, 523
11.8. 614, 620 (1998). 1n Bousley, the Court held that the new rule announced in Bailey
v. United States, 516 U.S. 137, 144 (1995) {holding that § 924(c)(1)’s “use” prong requires
the government to show “active employment of the fireanm™), must be applied to cases on
collateral review because the nile concerned the interpretation of a statute. Bousley, 523
1S, at 620. As such, the rule concerned a substantive rule of criminal law, which are
presumptively applied retroactively, and the non-retroactivity rule of Teague is not
implicated. Bousely, 523 U.S. at 620 (“Teague by its terms applies only to procedural rules
. [and] is inapplicable to the situation in which this Court decides the meaning of a
statute enacted by Congress.”); accord Schriro v. Summerlig, 542 U.8. 348, 351-352
{2004). The distinction between substantive rules of criminal law, which are always
applied retroactively, versus rules of criminal procedure, which are subject to Teague, is
a well-established principle of law.

MeConnell is a rule of substantive taw because it “narrows the scope of a criminal

é

E.g.. Davis v. United States, 417 1.8, 333, 346 (1974) (holding that a defendant may
assert in a § 2255 proceeding a claim based on an intervening substantive change in the
interpretation of a federal criminal statute); United States v, Benboe, 157 F.3d 1181,
1183 (%th Cir. 1998); Charnbers v, United States, 22 F.3d 939, 942 (91h Cir. 1994).
United States v, Sood, 969 F.2d 774, 775-76 (9th Cir. 1992); United States v,
McClelland, 941 F.2d 999, 1G00-01 (9th Cir. 1991); Santa ed States
260 F.3d 133, 139 (2d Cir. 2001); Qm_gg_ﬁt_g___x_‘[@m, 243 P 3d 427 432 {Sth (‘1r
2001); Lnited States v. McPhatl, 117 F.3d 197, 199 (5th Cir. 1997); United States v.
Brown, 117 F.3d 471, 479 (11th Cir. 1997); Linited States v, McKie, 73 ¥.3d 1149,
1153-54 (D.C. Cir. 1996}; lanniello v. United States, 10 F.3d 59, 63 (2d Cir. 1993)
United States v. Guardino, 972 F.2d 682, 687 n.7 (6th Cir. 1992).

12
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statute”, seg Summerhip, 542 U.8. at 351, by requiring furthering narrowing of the {felony
aggravators before Mr. Rippo is rendered death cligible. See also Id. at 354 (“a decision
that modifigs the elements of an offense is normally substantive rather than procedural.™)
Unlike the rule of Ring v, Arizona, 536 U.8. 584 (2002), which merely allocated decision
making authority between judges and juries, see Surnmerlin, 542 U.S. at 333, McConnel}
imposes a substantive narrowing component when the state relies upon a felony murder
theory in the guilt phase. By requiring further narrowing of the felony aggravators in the
penaity phase, for example with a special verdict form indicating that the jury has found
premeditation, this Court grafted an additional substantive element into the definition of
the felony aggravators. Without such a finding, Mr. Rippo “faces a punishment that the
law cannot impose upon him”, see Summerlin, 542 U.S. a1 352; therefore, McCongell must
be applied retroactively as a substantive rule of law,

D M I ROACTIVE U T ALYSIS O
COLWELL V. STATE,

Retuming to the framework announced by this Court in Colwell, it is clear that
MeConnell must be applied retroactively just as this Court has applied every other
aarrowing construction to an aggravating circumstance retrosctively. The fact that this
Court applicd its holdings with respect to aggravating urcm“nsimmes retroactively in Leslie,
Bennett, Feazell, Haberstrol. and Browning without ¢ven mentioning it is telling. As
explained above, this Court need not engage in a full retroactivity analysis because it is not
a new rule that aggravating circumstances must genuinely narrow the class of death

¢ligible defendants. Furthermore, as explained above, McConnell is a substantive rule of

13
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taw and és therefore avtomatically retroactive, However, even if itis considered anew rule
of criminal procedure, MeConngl} fits comfortably within both Colwell exceptions to non-
retroactivity,

MeConnel] prohibits “a certain category of punishment for a class of defendants
because of their stas or offense.” Colwell, 59 P.3d at 470. For those defendants
convicted under a felony murder theory in the guilt phase, their status prevents the state
from seeking the death pemalty using the same felony murder theory 1o justify the
submission of those same aggravating circumstances to the jury. The state’s argument that
McConnell does not make it unlawful to prosecute those convicted of felony murder, see
Ans. Br. at 14, misses the point. As this Court recognized in Colwell, the United States
Supreme Court has recently held that it is unconstitutional to exectite the mentally retarded.
See Colwell, 59 P.3d at 470. The Court’s decision in Atkins v. Virginia, 536 U.S. 304
(2002}, does not hold that mentally retarded individuals cannot be prosecuted for murder.
Rather, it is their status that prevents the infliction of a particular punishment, Le., the
death penalty. The same principles dictate that McConnell should apply retroactively here:
Mr, Rippo’s status as an individual convicted of first-degree murder using a felony murder
theory prevents the state from using the robbery aggravating circumstance to render him
eligible for a sentence of death. Therefore, Mr. Rippo is entitled to the retroactive
application of McConnell under the first Colwell exception.

Mr. Rippo is undoubtedty entitled to the retroactive application of MeConnetl under
the second Colweli vxception because “accuracy is seriously diminished withoul the male.™
Colwell, 39 P.3d at472. Itis axiomatic that accuracy in the context of a capital scntencing

i4
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proceeding requires that the sentencing scheme genuinely narrow the class of death
eligible defendants. McConpell is the quintessential example of such a rule because it is
based “on a perceived need to enhance accuracy in capital sentencings.” Colwell, 59 P.3d
at 473. As this Court noted in McConnell, “if is clear that Nevada’s definition of felony
murder does not afford constitutional narrowing” and “the felony aggravator fails 1o
genuinely narrow the death cligibility of felony murderers and reasonably justify imposing
death on all defendants to whom it applies.” McCongell, 102 P.3d at 622, 624. This
Conrt’s decision in MeConnell is the most important narrowing constraction ever applied
to the state’s capital sentencing scheme since Furman for two reasons: (1) the felony
aggravator contains seven qualifying felonies, see McConpell, 102 P.3d at 623-24, instead
of ane’; and {2) the felony aggravator fails 10 contain an adequate narrowing hased on the
defendant’s mental state. Se¢ id. Thercfore, it is inescapable that the felony murder
aggravator is the most unconfired and overly broad part of the state sentencing scheme.
In comparison, this Court’s rulings in Leslie, Bennett, Haberstrgh, Browning, and Feazefl
did not have ncarly the far reaching application as McConnell since they only concerned
single aggravating circninstances, and this Court did not even mention retroactivity in those

cases.
‘The state may argue that a rule that could be found to be harmless error can never

be held retroactive, but that very argument has been rejected in the context of federal

Ag this Court noted in MeConnell, Nov. Rev. Stat, § 200.033(4} includes five felonies
and Nev, Rev. Stat. § 260.033(13) adds first-degree murders committed during the
commission of 2 sexual assault or sexual abuse of a child. Seg 102 P.3d at 623.

15
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habeas corpus procecdings where the stringent Teague v. Lane, 483 U5, 288 (1989)
standard applies. Sce Bockting v. Bayer, 399 F.3d 1010, 1020 (Sth Cir.) (rejecting
argument that “ruies of constitutional law subject to harmless error review can never be
considered bedrock rules of procedure™), amended on denial of rehearing, 408 F.3d 1127
{9th Cir. 2008). Unlike the narrower federsl habeas standard, it is much easier to
understand that a constitutional rule can be harmiess error and at the same time qualify as
a rule without which the accuracy of the proceedings are seriously diminished in statc
habeas proceedings. In summary, it is apparent that this Court’s decision in McConnel}
increases the accuracy of capital sentencing proceedings to such an extent that it should be
considered retroactive vnder Colwell.

E. IMPROPER AND UNCONST L AGGRAVATING
C STANCEIS N E R,

The State may argue that Lowenfield-McCongell should not be applied here
because the state argued at wial that Mr. Rippo was guilty under both premeditation and
felony-murder theories. The jury was not given a special verdict form, however, and il is
therefore impassible to know whether all of the jurors found Mr. Rippo guilty under a
theory of premeditation and deliberation. Both theories were presented and argued to the
jury, the jury was instructed on both theories, and it is certainly possible that the jury could
have based its decision upon this theory. Untike the defendant in McConnell, Mr. Rippo
did not plead guilty to premeditated murder and has never stated that he commiited any
ottense with premeditation and deliberation. €I McConnell, 102 P.3d at 620 {finding

harmiess error when defendant pleaded guilty and stated in his plea hearing that “{njothing

16
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justifies cold-blooded, premeditated, first-degree murder, which is what 1 did.”).

Nevada is a “weighing™ state, i.¢., a state in which the existence of an aggravating
factor is a necessary predicate to death eligibility, and in which the ultimate sentencing
decision turns on the weighing of statutory aggravating factoss against ﬂ;m mitigating
evidence, [n a weighing state where the aggravating and mitigating circumstances are
balanced against each other, it is constitutional error for the sentence to give weight to an
unconstitutional factor, even if other valid factors remsin. Accordingly, Mr. Rippo’s

sentence of death must be vacated,

CGNCLUSION

Based on the foregoing Mr. Rippo would respectfully request that this Court severse bis
convictions based on violations of the Fifth, Sixth, #n& Fourteenth Amendments to the United
States Constitution.

DATED this ick  day of Kifiayaw 2005,

Respectfully submitted by:
e :"T*""*,m’-*’,.»}

(g el
CHRISTOPHER R. ORAM, ESQ.
Nevada Bar No. 004349
520 South Fourth Street, Second Floor

Las Vegas, Nevada 89101
Anorney for Appellant
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946 P.2d 1017

113 Nev. 1239, 946 P.2d 1017
{Cite as: 113 Nev. 1239, 946 P.2d 1617)

P
Rippe v, StateNev.,1997,
Supreme Court of Nevada,
Michael Damon RIPPO, Appellant,
v

The STATE of Nm'mdn? Respondent.
No, 28865,

Oct. |, 1997,

Defendant was convicted of murder and other
offerses and sentenced to death following jury trial
in the Bighth Judicial District Court, Clark County,
Gerard Bongiovanni, I, and he appealed. The
Supreme Court held that: (1) =0 grounds existed 10
disqualify trial judge; (2) siaie's late disclosure of
new  withesses did not  warrant  reversal; 3)
prosecutor did not intimidate alibi witness; (@)
defense counsel opened door to issue of witness
intimidation by defendant; (53 prosecutor did not
make improper remarks in closing argument; {6}
disqualifisd prosecutor's continued imerest in tral
did not  wamrant  disqualification  of  entire
prosecutor's office; (7) stute’s failure to disclose two
witnesses' testimony did not violate Brady rule; {3)
gvidence that defendant used victim's credit card
was admissible; (9) testimony of defendant’s fellow
prisorer implying that defendant sold drugs was not
improper; {10y prosecutor did not muke improper
remarks in penalty-phase opening and closing: (11)
none of the victim-impact testimony was_improper;

- Page t

227k49 11 &, In General. Mosi Cited Cases
Criminal defendant's unsupported allegation that
tral judge had opinion or imterest in outcome of
defendant's case because judge was subject of
faderal grand jury probe and thus was under
prassure to  look  “tough” did not  warrant
disqualification of judge. NRS. 1.230; Code of
Jud,Conduct, Canon 3, subd. {1 Xa).

(2] Judges 227 €=51(4)

277 Judges
2271¥ Disqualification to Act
227k51 Objections to Judge, and Proceedings
Therzon
227%51{4) k. Determination of Objections.
Muost Cited Cases
Judge is presumed to be impartial.

[3] Judges 227 €=51(4)

227 Judges
2271V Disqualification to Act

2E7%51 Objections to Judge, and Proveedings

Thereon
TS 1) k. Determination of Objections.

Most Chied Cases
Party secking  disquatification of judge carries
burden of establishing sufficient factual grounds.

[4] Judges 227 €=51(3)

{12) anti-sympathy penalty-phase instruction was
not  improper; (13} evidence  supported
murder-by-torture  aggravating circemstance: (14)
use of uncharged crimes in aggravation was not
improper; and {153 death penalty was approgriate.

Affirmed.
West Headnotes
(1] Fudges 227 €=49(1)

227 Judges
2271V Disqualification 1o Act
227%49 Bias and Prejudice

227 Judges
2271V Dizgualification o Act

227651 Objections 1o Judpe, and Procesdings

Thereon
227k51¢3) k. Sufficiency of Objection or

Affidavit. Most Cited Cases
Disqualification of judge must be based on facts,
rather than mere speculation.

[§] Criminal Law 110 €2913(1)
$10 Criminul Law

@ 2007 Thomson/West. No Claim to Orig. LS, Govt, Works.

JAOOS5101



T£60-9T0.L0-0ddT N

G546 P.2d 1017
3 SR

Page 2

{Cite 551 113 Nev. 1239, 946 P.20 1017)

HOXXT Motions for New Trial
110k913 Grounds for New Trial in General

110k913¢1) k. In General. Most Cited
Cases
Criminal defendant’s unsupporied allepation that he
learned after trjal that trial judge had relationship
with business partner of victim did oot suppont
finding that judge abused his discretion in refusing
0 disqualify himself; accordingly, defendant was
not eatitled to new tial. Code of JudLonduct,
Canon 3 comment.

6] Judges 227 €45

227 Judges
2271V Disgualification to Act

227k45 k. Relationship 1o Paniy or Person
Interested. Most Cited Cases
In some circumstances, relationship between judge
ad  victim may be relevani ©  isue  of
disqualification and should therefore be revealed on
record. Code of Jud.Conduct, Canon 3 comment.

[7] Criminal Law 110 €=911

116 Criminal Law
11GXX] Maotions for New Trial
$10kS11 k., Discretion of Cowrt as 1o New
Trial. Most Cited Cases
Whether to grant or deny motion for new trial is
within trial court’s discretion.

{8] Criminal Law 110 €--632(5)

110 Criminal Law

[%] Criminal Law 110 €>1166(11)

110 Criminal Law
1IOXXIV Review
| 1OXXEV(Q) Harmless and Reversible Error
) 10k 1166 Preliminary Proceedings

110ki166(11) k. Endorsing or Listing
Witnesses. Most Cited Cages
Fact that smate did pot oppose maotion for
continuance «id not lead to conclusion that it
deliberately atempted to delay wial throngh late
disclosure of =ew witnesses  after receiving
defendant's nutice of alibi, even though it cadier
tried to expedite trial date: thus, the late disclosure
did not warrant reversal.

[10] Criminal Law 110 €=766(10)

110 Criminal Law
110XX Trial
JOXX(E) Arguments and  Conduet  of
Counsel
110700 Rights and Daties of Proseciting
Attorney
{IOKF0(103 k. Nonproduction of
Witness or Rendering Witness Unavailable. Most
Cited Cases
Prosecutor's exhortations to alibi witness fo tell
truth when he accompanied police officers during
seurch of witness’ home did not constitute witness
irtimidation warranting new trial, where officers did
agt draw their weapons, witness testified that she
did not feel threatened or compelled o change her
testimony, and prosecutor was disqualified from
case. U.S.C.A, Const.Amend. 6.

110XX Trial
1 LOXE(A) Preliminary Proceedings
L10k632 Dockets and Pretrial Procedure

110k632{3) k. Preirial Conference or
Hearing; Order, Most Cited Cases
Criminal defendant's allegations did not entitle him
io evidentiary hearing to determine whether state
was involved i federal investigation of trial judge
and extent of judge’s relationship with business
partner of victim, where factual grounds allowing
for reascnable inference that judge had conflict of
interest were lacking. Code of Jud.Conduct, Canen
3, subd, E.

[11] Criminal Law 114 €==7{0(10)

110 Criminal Law
110XX Trial
HOXX(E) Arguments and Conduct of
Coursel
110700 Rights and Duties of Prosecuting
Attorney
TIOKT010y k. Nompreduction  of
Wimess or Rendering Witness Unavailable. Most
Cited Cases
Wilness intimidation by proseculor can wartant new
trial if it results in denial of defendant's right to faw
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frial, US.C A, Coast. Amend. 6.
{12] Criminal Law 110 £=700(1}

110 Criminal Law
110XX Trial
TOXXEY  Arguments  amd  Conduct  of
Counset
110k700 Rights and Duties of Prosecuting
Altorney
FI0K700(1) k& In Genersh; Misconduct
in General. Most Cited Cases
Prosecutor has duty to refrzin from improper
methods calculated 10 produce wrongful conviction.

113] Witnesses 416 €-2288(2)

410 Witnesses
41GHI Examination
419IH(C) Re-Examination
410k285 Redirect Examination

410K288 Maw Matter on

Cross-Examination
410k288(2) k. Particular Subjects of

Inguiry. Most Cited Cases
Deferse counsel's cross-cxamination of murder
defendants feHow prisoner about reasons for his
confimement at psychiatric facility opened door to
question of intimidation by defendant, and thus
justified prosecutor’s exploration of question when
he was rehabilitating prisener on redirect, where
defense counsel {who was spparenily frying
poririy  prisoner az  mentally unsiable) elicited
information suggesting that prisoper had been
threatened.

110 Criminat Law
LIOXXIV Review
{1030{IV(Q) Harmless and Reversible Error
110k1171 Arguments and Conduct of
Counsel
110k1171.1 In General
FI0kIE71.1(23 Statements as to
Faets, Comments, and Argumenty
Hok1171.1(3y k. Pamticular
Statements, Comments, and Arguments. Most Cited
Cases
Prosecution’s intimations of witness intimidation by
deferdant are reversible error imless prosecutor also
presents  substantisl | credible  evidence  that
defendart was source of intimidation.

[15] Witneases 410 €=288(2)

410 Witnesses
4101 Examination
4101IHC) Re-Examination
4:0k285 Redirect Examination

410k288 New Matter on

Cross-Examination
410K288{2) k. Particular Subjects of

Inquiry. Most Cited Cases
Where counsel opens door 1 question of witness
itimidation by defendant, opposing counsel may
rehabilitate witness on redirect.

[16] Criminat Law 110 €=1171L.K5)

[14] Criminal Law 110 €=713

1180 Criminal Law
110XX Trial
{HOXE) Arguments and  Conduct of

Counsel

HOKT12  Stalements as W Faots,
Comments, and Arguments

110K713 k. In Gereral. Most Cited
Cases

Crinzinal Law 116 €=21171.1(3)

© 2007 ThomsoryWest. No Claim to Orig. 1.8, Govi. Works.

110 Criminal Eaw
1HOXXTV Review
HOXXIV(G) Harmless and Reversible Eeror
MOk Aroameny ared— Comtact—of

Coursel
1710k1171.1 In Genegrsa!

110k1170.1{(2) Statements as 1o

Facts, Commenis, and Arguments
IOkEL7L1¢3) k. Comments on

Failure to Produce Witnesses or Evidence, Most
Cited Cases
Prosecwtor's  impermissible  references  during
closing argument to defendant's failure to call any
witnesses on his behalf were harmiess in light of
overwhelming evidence of guiit.

[17]1 Criminal Law 110 €=721.5(1)
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110 Crinvinal Law
FI0XX Trial
HOXXEY Arguments and  Condact  of
Counsel
110k712  Statements a5 to  Facts,
Comments, and Arguments
1OK721.5 Comments on Failure
Produce Witnesses or Evidence
FI0k721.5(1y k. In General. Most
Cited Cases
It is generally improper for prosecitor to comment
on defendant’s failare to call witness; such comment
can be viewed as impermissibly shifting burden of
proof to defense.

{181 Criminal Law 110 €=721(6)

110 Criminal Law
HOXX Trial
HOXXE) Arpuments and  Conduct  of
Counsel
110k712  Stalements as to  Facts,
Comments, znd Arguments
110721 Comments on Failure of
Accused to Testify
T10KR721(6) &, Reference to Fuilure
10 Produce Witness or Testimony, Most Cited Cases
Protecutor's references during closing argument o
fack of testimony supporting defendant's case were
not improper comment on defendant's failure to
testify where prosecutor did not directly comment

110 Criminal Law
HOXXTVY Review
1 HOXXIV{Q) Harmiless and Reversible Error

110ki171 Arguments and Conduct of

Counsel
110k1171.3 k. Comments en Evidence

or Witnesses, or Malters Not Sustained by
Evidence. Most Cited Cases
Prosecutor's references during closing argument o
evidence [t presemted af drial were improper;
however, in light of overwhelming evideace of
guilt, error was harmiess,

[26) Criminal Law 110 €=720(1}

LI0 Criminal Law
119XX Trial
HOXX(E) Arguments and Conduct  of
Counsel
110k712  Statements as  to  Facts,
Comments, and Arguments
LIDk720 Comments on Evidence or
Witnesses
HOK726(13 k. In Gemeral. Most
Cited Cases
Prosecutor's commeats on evidence during closing
argument did not amount to improper prosecutorial
vouching where he did not characterize testimony of
withesses or express personal belief concerning
evidence hefore jury,

on defendant's fatlure to testify and did not [21] Crimival Law 110 €=639.4
manifestly  intend such comment. USCA.
Const. Amend. 5. 110 Criminal Law
HOXX Trial
[19] Criminal Law 130 €151} VTOXCK(BY Coirse and Condist ot Trighin
General

110 Criminal Law 1 10k638 Counsel for Prosecution

116XX Trial 110k639.4 k. Grounds for Employment

HOXX(EY Arguments and Conduct of
Counsel
110k712  Statements a5 10 Facts,
Comments, and Arguments
110k719 Matters Mot Sustained by
Evkience

1E0k719¢1) k. In General. Most
Cited Cases

Criminal Law 110 €1171.3

of Assistant or Substitute. Most Cited Cases

That prosecutor who had been disqualified skowed
continued interest in trial by being present in ¢ourt
for opening statements, by folowing order of
witnesses, and by speaking with witness during tzial
did not warrant disqualification  of entire
prosecutor's office, where there was no evidence of
hiz contipued involvement, no evidence us to
content or patare of his conversations with witness,
awd no evidence that he disobeyed judge’s order not
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to speak further with any witpesses.

[22] Criminal Law 110 €=700(3)

110 Criminal Law

1103 Frial
116XX(E} Arguments and Conduct of
Counsel
110k700 Rights and Duties of Prosecuting
Aftorney
T10k70002) Disclosure or Suppression
of Information
110k700(3) k. Particular Cases and
Problems. Most Cited Cases
State's failure 1w disclose thut witness would testify
that murder defendant copfessed to him did not
vialate Brady rule, where state did disclose witness'
grand jury testimony that defendant had offersd to
sefl witness one victim's car on day of murders, and
where exercise of reasonable diligence wouald have
allowed defense counsel to oblain the information,
especially considering that defendart was granted
two-week continuance 10 interview witness.

123] Criminal Law 110 €=700(2.1)

119 Criminal Law
1HOXX Trial
HOXX(E) Arguments and Conduct of
Counsel
110K700 Rights and Duties of Prosecuting
Attorney
110k700¢2) Disclosure or Suppression
of Information
110K700(2.1) k. In Ceneral. Most

of Information

HOE700(2.1) k. In General. Most
Cited Cases
In determining whether evidence is Brady material
that must be disclosed to defense, court should look
at following: (a) suppression by prosecution after
request by defense; (b) evidence's favorable
charscter for defense; and (¢) materiality of
evidence.

[25] Criminal Law 110 €=700(3)

110 Criminal Law
110XX Trial
110XX(E) Arguments and Conduct of
Counsel
1 10k700 Rights and Duties of Prosecuting
Attomey
TI0kT0¢2) Discloswe or Suppression
of Information
110k706(3) k. Particular Cases and
Problems. Most Cited Cazes
Defendany's staiement to witness that I killed those
two bitches” was inculpatory admission which did
not fall under Brady disclosure rule.

[26} Criminal Law 110 S=700(3)

110 Criminal Law
10X Trial
1HOXX(E) Arpuments and Conduet of
Counsel :
110k700 Rights and Duties of Prosecuting
Attorney
LHOK K2 Bvisclosure or Suppression

- Cited Cases

Under Brady, prosecution must disclose to defense
gvidence in its possession that i3 both faverable 1o
defendant ard material to guilt or punishment.

(24] Criminal Law 110 €T700(2.1)

119 Criminal Law
HOXX Triat
HOXX(E) Arguments and  Conduct  of
Counsel
110k700 Rights and Duties of Prosecuting
Atorney
110k700(2) Disclosure or Suppression

of formaton

HOKF(3y k. Particular Cases and
Probiemns. Most Cited Cases
Parole officer’s penalty-phase festimony that
defendant told officer's supervisor that he would
rather be convicted of murder than sexual assauit
because murder sounded better was not exculpatory,
and defense could have discovered the statement
given state’s open file policy; thus, stae's failure to
disclose the testimony 8id not violate Brady.

[271 Criminal Law 110 €369.2(4)

110 Crirninal Law
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110XV Bvidence
HOXVIKF) Other Offenses
110k369 Other Offenses as Bvidence of
Offense Charged in General
110k369.2  Evidence Relewunt io
Offense, Also Relating to Other Offenses in General
HOK369.2(3) Particular  Offenses,
Prosecutions for
11CK369.2{4) k. Assault,
Homicide, Abonion and Kidnapping. Most Ciied
Cases

Crimiual Law 110 €2371(12)

H8 Criminal Law
10X V11 Evidence
18X VIKF) Other Offenses

[10k371 Acts Showing Fntent or Malice or

Mutive
HLGK371(12} k. Motive. Most Cited

Cases
Evidence thst defendant ssed murder victim's credit
card was admissible where it was relevant to show
defendants comnection with vicims and  crime
scene and to prove robbery motive, aad where it
was more probative than prejudicial. NUR.S, 48.045
. subd. 2,

[28] Criminal Law 110 €374

110 Criminal Law
116X VII Evidence
1 OXVIIE) Other Offenses
110k374 k. Proof and Effect of Other
QOffenses. Most Cited Cases

JIOXX(E)  Arguments and  Conduct  of
Counsel
110k722 Comments on Character or

Conduct
110k723  Appeals t Sympathy or
Prejudice
110k723(13 k. In General. Most
Cited Cases

Prasecutor’s wose, during penalty-phase opening
statements, of terms “horror” and “horrendous” to
describe murder defendant’s actions in committing
prior sexual assault did not deprive defendant of fair
trial where prosecutor did not misstate evidence but
indicated what evidence would, and did, show, and
where court instructed jary o base its decision on
evidence before #t rather tham on aftorneys
arguments. L.5.C.A. Const. Amend. i4.

[30] Criminal Law 110 €= 1171.12.1)

110 Criminal Law
1OXXIV Review
1 HOXXIV(Q) Harmless and Reversible Error
LiUkLE7L Arguments and Conduct of
Counsel
110k1171.1 In General

110k1171.1(2) Staiements as o
Facts, Commens, and Arguments

VEOK1171.1(2.17 k. In General,
Most Cited Cases
Criminal conviction is not to be lightly ovetiurned
on basis of prosecutor's commenis stznding alone,
for statements or comduct must be viewed in
context; only by doing so can it be determined
whether prosecuter's conduct affected faimess of

Testimony of muorder deféAdants Tellew prisongr
that he delivered messages for defendant and would
“hook up drug deals ard smff and handle things”
was too limited and vague to imply that defendant
was conducting drug sales while in jail, and thus
was pot Improper evidence of other bad acts,
especially  comsidering  that jwy heard abow
defendant’s  involvement with drugs  through
testimony of vther witnesses.

[29] Crimiral Law 110 €723(1)

11} Criminal Law
110X X Trial

trial;
[31] Criminal Law 110 €=1171.1(2.1)

1 H) Criminal Law
1HOXXIV Review
110XV Harmless shd Reversible Error
HOK1171 Argoments angd Conduct of
Counsel
110k 1171t In General
110R1171.3(2) Suterments a5 1o
Facts, Comments, and Arguments
LEGkE71.042.1) k. In General
Most Cited Cases
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That prosecutors statements arg undesirable is not
shouph 1o DVEIIT conviction.

[32] Criminal Law 110 €=1171L.1{2.1)

114 Criminal Law
1{OXXIV Review
HIOXXIVQ) Harmless and Reversible Error
180k1171 Argumenis and Conduct of
Counsel
FIOKTE7E.) In General
1HOKI171.142) Statements as
Faets, Comments, and Arguments
HOK1E7L1CEDY k. In Gegeral,
Most Cited Cases
In determining whether prosecutor's comments
warrant overturning conviction, relevant inquiry is
whether  they 30 infected proceedings  with
unfairness as to make results denial of due process.
U.8.C.A. Const. Amend, 14.

[33] Criminal Law 110 €=1037.1(2)

116 Criminal Law
HOXXIV Raview
HIOXXIV(E) Presentation and Reservation in
Lower Court of Geounds of Review
1 IOXXTIV(E) In General
HOKI037 Arguments and Conduct of
Counsel
116k1037.1 In General
{10k1037.1(2) k. Particular
Statements, Arguments, and Comments, Most Cited
Cases
By faﬂmg to object to pzosecutm’s fefemﬁce to

peﬂalty phasa, murder defﬁadanl pfeciuci&d
appellate consideration.

{34] Sentencing and Punishment 330H€==
178(2)

350H Sentencing and Punishment
350HVTH The Death Penalty
350HVIIKG) Proceadings
350HVIIHG)3 Hearing
330Hk1 780 Conduct of Hearing
350HK1730{2} k. Arguments and
Conduct of Counsel. Mos: Cited Cases

(Formerty 110k723(10)
Prosecutor’s remarks during penalty-phase closing
argument in murder trial concerning use of death
penalty t0 send message 1o soCiety were proper
explanation of rationales supposting death penalty.

[35] Sentencing and Punishment 350H €1752

350H Sentencing and Punishment
350HVII The Death Penalty
3SOHVIN(G) Proceedings
JSQKVIIGI2 Evidence
350Hk1752 k. Discretion of Court
Most Cited Cases
(Formerly 110k1268.1(6)
Questions of admissibility of testimony during
penalty phase of capital irial are iargely feft o trial
judge's discretion and will not be disturbed absent
abuse of discretion.

[36] Sentencing and Punishment 350H €=1763

3504 Sentencing znd Punishment
350HVIN The Death Penalty
350HVHI(G) Proceedings
I50HVIH(G)2 Evidence
350HKk1755 Admissibility
350Hk1763 k. Victim Dnpact. Most
Ciied Cases
(Formerly 2Z03K358(11
Fay considering death pemalty for murder may
consider victim-impact evidence asz it relates to
victim's charscter and emotional impact of murder
on victim's family. N.R.S. 173.552,

350H Sentencing and Punishment
3S0HN Sentencing Proceedings in General
350HII(F) Evidence
350Hk319 k. Opinion Evidence. Most
Cited Cases
{Formerly 110k986.6¢3)

Sentencing and Punishment 3S0H €-°1768
350H Sentencing and Punishment

350HVH The Death Penalty
350HVHI(G) Proceedings
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ISOHYIKGY? Evidence
38GHK 735 Admissibility
350Hk1768 k. Opinion Evidence.
Mest Cited Cases
{Formerly 110k 1208, (6%
Victim can express opinion regarding defendant's
sentence onby in non-capital cases.

[38] Sentencing and Punishmeat 350H ©=310

350H Septencing and Punishment
350H11 Sentencing Proceedings in General
ASOHIKE) Evidence
3530HK307 Admissibility in Genersl
350HE310 k. Harm  or  Injury
Attributable to Offense. Most Cited Cases
{Formerly 203k358(1)
Five witnesses could give victim-impact testimony
in penslity phase of murder irial where each
testiponial was individual in nature and testmony
was neither comulative not excessive.

[38] Sentencing and Punishment 380H €310

350H Sentencing and Punishment
350HT Sentencing Proceedings in General
350RIKE) Evidence
350HK3GT Admissibility in General
350HK310 k. Harm  or  Injury
Attributable to Offense, Most Cited Cases
(Formerky 203%358(1%
Victim-impact testimony given by family members
during pemaity phase of murder trial about brutal
nature of defendant's crimes was relevant to
defendant's moral culpability and blameworthiness,

marder wrial after indicating # would only csll one
such  witness where defense  interposed o
immediate objection and defendant showed no
prejudice.

[41} Criminal Law 110 €79
110 Criminal Law
VIOXX Trial
HOXXLG) Instructions: Necessity,

Requisites, and Sufficiency
1 10k796 k. Punishenent. Most Cited Cases
(Formerly 203k311)

Anti-sympathy instruction glven during penalty
phuse of murder teial did not violate defendant's
constitutional right 1o present relevant mitigating
evidence where jury was aiso instructed to consider
mitigating factors.

{42] Senstencing sud Punishiene 350H €182

350H Sentencing and Punishment
35081 Punishment in General
A30HI) Factors Related to Offense
350HKS32 k. Brutality or Cruelty in
Commission of Offense. Most Cited Cases
(Formerly 203k334(1))
Evidence that defendant not only sfangled and
restrained his victims but alse blasted them maltiple
times with painfid  high-voltage stun pun  was
sufficient, when considersd as whele, to show
contintum or pattern of sadistic violence, and thus
supported murder-by-torture aggravating
cifcumstance in sentencing, even though stun gun
did not cause death. NRS. 200030, 200.033,

gven Though it went beyoid boundanies set forth by —subd-8:

state.
[40] Sentencing and Punishment 350H €310

350H Sentencing and Punishment
350HE Sentencing Proceedings in General
350BI(F) Evidence
350HK307 Admissibility in General
350HK310 k. Harm  or  Injury
Attributable to Offense. Most Cited Cases
(Formerly 203k333(1)
State  could present  tmstimony  of  second
victim-impact witness during penalty phase of

[43] Sentencing and Punishment 350H €=8§2

350H Sentencinyg znd Punishment

350HI Pondshment in General

350HI(D) Factors Related to Cifense
350Hk82 k. Brumlity or Cruelty in

Commission of Oifense. Most Cited Cases

(Formerly 203k354(1))
Evidence of murder defendant’s atteropts to kilt his
victimg by strangling, by iself, did not establish
murder-by-tortiure  aggravating  circumstance
sentencing. NLR.S, 200.030, 200,033, subd. 8,
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[44] Sentencing and Punishment 350H €282

35011 Sentencing znd Punishment
350H1 Punishment in General
35CHED) Factors Related to Offense
350Kk82 k. Brutality or Cruelty in
Commission of Offense. Most Cited Cases
(Formerly 203k354(1))
Persons who taunt and torture their murder victims
a8 part of killing process will not be allowed to
escape  murder-by-torture  agpravating factor in
sentencing merely because the torturing is not actual
cause of death, N.R.S, 200,030, 200.033, subd. &,

[45] Sentencing and Punishment 350H €08

350H Sentencing and Punishment
3S0HI Puniskment in General
ISGHIE} Fuactors Related o Offender
350HK9Y Other Offenses, Charges,
Misconduct
350HK98 k. Arrests, Charges, or
Unadjudicated Misconduct, Most Cited Cases
{Bormerly 203k354(1))
State need not charpe defendant with crime before
ihat crime can be used as aggravating circumstance
in sentencing for first-degree murder. N.RS.
200033, suhd. 4.

[46] Semtencing and Pusishment 350H €=1744

350H Sentencing and Punishmest
J5OHVIH The Death Penalty
350HVING) Proceedings
350HVIINGH In General

ISOHK 734K Noticeof — SEiencig

330HKG) Dual Use
350HK 137 Elements of Offense
150Hk141 k. Other Offesses or
Charges. Most Cited Cases
(Formerly 203k354(1))
If defendamt can be prosecuted for cach crime
sepatately, each crime can be used as aggravating
circumisiance  in sentencing for murder. MRS,
200.033, subd. 4.

[48] Seniencing and Punishment 350H €-1683

350H Sentencing and Punishment
3504V The Death Penalty
JSDHVEI(D) Factors Related w Gffense
3508k 1683 k. More Than One Killing in
Same Transaction or Scheme. Most Cited Cases
(Formerly 203k357(4}, 203k356)
Death sentences for two murders were appropriate
where jury after hearing evidence relating to both
aggravating and mitigating circumstances found
tive valid aggravating circumstances and no
mitigating circumstances, sentences were  not
imposed under influence of passion, prejudice, or
any atbitrary factor, and senlences were not
exvessive considering both crimes angd defendant.
MN.R.S. 177.055, subd. 2.

#1020 *1240 David M. Schieck, Lus Vegas, for
Appellant.

Frankie Sue Del Papa. Attorney Oeneral, Carson
City: Stewart L. Bell, District Attorney #*1621
James Tufieland., Chief Deputy District Attomney,

Factors, Most Cited Cases

{Formerly ZO3K357HTY)
That murder defendant was not charged with either
burglary or kidnapping did not prevent those crimes
from being offered as aggravating factors in
sentencing, where defendamt was put on notice of
the factors by amended wotice of intent 1o seck
death penalty. N.R.S. 208033, subd. 4.

[47] Sentencing and Ponishment 3801 €141

350H Sentencing and Punishment
350K Punishment in General

*1244 QPINION

FER CURIAM:

A jury convicted appellant Michael Damon Rigpo
of two counts of first-degree murder, one count of
robbery, and one count of unauthorized use of 2
credit card. Rippo received two sentences of death
for the first-degree musder convictions. Rippe
r3ises numerouns issues on appeal. We conclude
that Rippo was faiely tied, comvicted, and
sentenced to death.
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FACTS

On February 20, 1992, the apartmers manager of
the Katie Arms Apartment Complex in Las Vegas
discovered the bodies of Denise Lizzi and Lauri
Jacobson in Jacobsons apartment. Officers from
the Las Vegas Metrepolitan Police Department (¥
LVMPD"y arrived at the scene and recovered a
clothing iron and a halr dryer, from which the
electrical cords had been removed, a hlack lesther
sirip, a telephone cord, and two pleces *124% of
black shoelace. They observed glass fragments
scattered on the living room and kitchen floor areas.

Tn April 1992, the LVMPD amested Dianz Hunt and
charged her with the killing and robbery of Lizzi
and Jacobson. As part of her plea agreement, Hunt
agreed to testify at the tial of Michael Rippo.
Hunt testified 10 the foliowing;

At the time of the murders, Hunt was Rippo's
girlfriend. On February 18, 1992, she and Rippe
went to the Katie Arms Apartment Compley 1o meet
Jacobson, who was home alone. Rippo and
Jacobson injecied themselves with morphine for
eoreational  purposes.  Shortly  thereafter  Lizzi
arrived, and she and Jacobson went outside for
approximately twenty minutes. While Jacobson
and Lizzi were outside, Rippo closed the apartment
cortains and the window and asked Hunt w give
him a stun gun ske had in her purse. Rippo then
maude z phone call,

When Jacobson and Lizzi returned to the apartment,
they went int0 the bathroom. Rippo brought Hunt

Page 10

holding a knife which he had vsed to cut the cords |

from several appliances, told Jacobson to lie down,
tied her hands and feet, and put a bandanna in her
mouth,

Hunt next saw Rippo m the closet with Lizzi
Rippe had tied Lizzi's hands and feet. At this
point, a friend of Jucobson's approached the
apariment, knocked on the door, and called out For
Jacobson. Rippe pwt a gag in Lizzis mosth.
Jacobson was still gagped and apparently umable to
answer. After the friend left, Rippo bepan stumming
Jacobson with the ston gun. He placed a cord or
belt-type object through the ties on Jacobson's feet
and wrists, and dragged her across the floor to the
closer. As Rippo dragged her. Jacobson appeared
o be choking. Humt began to vemit and next
remembered hearing an odd noise coming from the
closet. She observed Rippe with his knee in the
small of Lizzi's back, pulling on an object he had
placed around her neck.

When Hunt accused Rippo of choking the women,
Rippo wld her that he had only temporarily cut off
their zir supply, and that Hunt and Rippo had 1w
leave Dbefore the two women woke up. Rippo
wiped down the apartment with 3 rag before
leaving. *124¢ While cleaning up, Rippo wem
into the closet and removed Lizzi's beots and pants.
He explained to Hunt that he needed to remove
Lizzi's pants because he bad bled on them.

Later that evening, Rippo cailed Hunt and told her
0 meet him at a friend’s shop. When Huont arrived,
Rippo was there with ¥*1022 Thomas Simms, the

a bottle of beer and fold her that when Jacobson
answered the phone, Hum should hit Jacobson with
the bottle so that Rippe could rob Lizzi. A few
minutes later the phone rang. and Jacobsen came
out of the bathroom t© answer it. Hunt hit
facobson on the back of her head with the botte
causing Jacobson to fall te the floor. Rippe and
Lizzi were yelling in the bathroom, und Hunt could
hear the stun gun being fired. Hunt witnessed
Rippo wrestle Lizzi across the hall into 4 big closet.
Hunt ran to the closet and observed Rippo sitting
ot top of Lizzi and stunning her with the stun gun.

Hunt then went i the living room and helped
Jacobson sit up. Rippo came out of the closst

owner of the shop, and Thctisr unidentified W
Rippo told Husnt that he had stolen a car for her and
that she needed to obtain some paperwork on it.
Hunt believed the car, a2 maroon Nissan, had
belonged to Lizzi,

The mext day, on Febroary 19, 1992, Hunt and
Rippo purchased a pair of sunglasses using a gold
Visa card. Rippo told Hunt that he had puarchased
an air compressor and fools on a Sears credit card
that morning. Later that day, Hunt, who was scared
of Rippo and wanted to “get away from himf)”
went through Rippo's wallet in szarch of money.

Hunt was unable to find any money, but she ook a
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gold Visa card belunging to Denny Mason, Lizzi's
boyfriend, from Rippo's wallet. Hunt did not know
who Mason was. Around February 29, 1992,
Rippo confronted Hunt. Hunt suggesied o Rippo
that they turn themselves in to the LVMPD, bu
Rippo refused, telling Hunt that he had returned 1o
Jacobson's apurtment, cut the women's throats, and
jumped up and down on them.

The medical examiner, Dr. Giles Sheldon Green,
whe performed autopsies on Lizzi and Jacobson,
also testified at Rippo's trisl. Dr. Green testified
that Lizzi had been found with 2 sock in her mouth,
secured by g pag that enciccled her head. The sock
kad been pushed back so far that part of it was
underneath Lizzi's tongue, blocking her airway.
Pieces of cloth were found tied around gach of her
wrists. Dr. Green testified that Lizzi's numerous
injuries were consistent with manual and lipature
strangulation,

Dr. Green testified that Jacobson died from
ssphyxiation due to manual strangulation. Dr
Gresn found no traces of drugs in Jacobson's
system. Neither of the womens' bodies revealed
stun pun marks.

Thomas Simms also iestified at trial that Rippo
arrived at his shop on February 18, 1992, with a
burgundy Nissan. When Simms asked about the
awnership of the car, Rippo responded that
someone had died for it Rippo gave Simms
several music cassette tapes, many bearing the
initials D.L., and an empty suitcase with Laur

Jacobson's mame tag. Ou February 21, 1992,
Simims heard a news reporf that W WOTHEN Tia
been killed and that one of them was named Denise
Lizzi, On February 26, 1992, Simms met Rippo in
a parking kot o return a2 bottle of morphine that
Rippoc had left in Simms' refrigerator. When
Sunms inquired *1247 about the murders, Rippo
ademitted that he had “chwked those two bitches ©
death” and that he had killed the first woman
accidenally 50 be had © kill the other one.

On September 15, 1993, Deputy District Attorneys
John Lukens and Teresa Lowry accompanied two
police officers in the execution of a search warrant
on the home of Alice Starr. Starr had testified on

the State’s behalf before the grand jury but
subsequently was identified by Rippo as an alibi
witness. Officer Roy Chandler, one of the two
officers present ai the scene. testified at an
evidentiary hearing that Starr's sister responded to
their knock on the door, admitted the officers and
the prosecuters, and told them that she and her two
children were the only ones in the house. Starm,
however, suddenly came oat of the kitchen area.
Sorprised at Sterr's presence, the officers checked t
he residence for other individuals. The officers
removed their guns from their holsters. Star
corroborated the officers’ version of the evenis,
testifying that the officers did not draw their guns
until she appeared from the kitchen.

During the search, one of the officers found drugs
and placed Starr under arrest. Lukens testified that
he wid Stanr:

T am concerned. When 1 was last here, you twld me
thar your relationship with Mr. Rippo was as an
acguaintance..., 1 dow't think you were honest with
me, And if there was anvthing else that you weren't
honest in telling me the truth about, Td Hke to give
you a chance to telf me.

Starr testified that Lukens did not threaten her, but
stated, “[I}f [vou're] going to dangle on [Rippo's]
star, [youre] going to go down like he .7 Upon a
motion by the defense, the district court disqualified
Lukens and Lowry as a resull of their participation
in the search and requested the disirict aftorney's
offive fo transfer the case to different prosecutors.

The ;ury f‘eund Rippo guilty of two coumts of

mbbcty and unauthorized yse of 2 credit card.

After the penalty hearing. the jury semtenced Rippo
to death, finding six aggravating factors: (1) the
muyrders were committed by a person under
sentence of impirisonment; (2 the murders were
committed by a person who was previously
convicted of a felony involving the use or threat of
viplence 10 anpther person: (3) the murders were
committed while ‘the person was engaged in the
commission of or az attempt to commit robbery;
{4} the murdess involved torture; (3) the murders
were committed while the person was engagad in
the commission of or an attempt to commit
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burgiary, and (6) the murders were commited
while the person was engaged in the commission of
oF an aftempt to conmmnit Kidnapping.

*1248 DISCUSSION

Disquatificarion of the triat judge

{11 During the trial, the parties became aware that
District Judge Gerard Bonglovanni was the subject
of a federat grand jury probe. The defense
requested that Judge Bongiovanni recuse himself
from Rippo's trial becaose of the pending
mvestigation. The defense argued that a potentis)
conflict existed because the news media migh
pressure the judge, thereby making it “incumbent
gpon the Court to show how tough it can be and
how it ean be favorable to the State”

NCIC Canon 3E provides, in pait:

£1) A judge shall disquaiify himself or herself in 2
proceeding in which the judge's impartiality might
reasonably be guestioned, including but not limited
{0 instances where:

{a} the judge has & personal Wias or prejuidice
CONCErRIng 3 party or a party's lawyer, or personal
knowledge of disputed evidentiary facts concerning
the proceeding.

See afsa NRES 1.230.

{213]i4] A judge is presumed to be impartial, and
the party asserting the chalienge carries the burden

of establishing sufficient factual grounds warranting”

disqualification. Hogan v, Warden, 112 Nev, 533,
359.60, 916 P.2d 2305, 809, cert. denied, 319 US.
944, 117 5.1 334, 136 L.Ed.2d 245 {1996} (citing
Goldman v. Bryan. 104 Nev, 644, 649, 764 P.2d
1296, 1299 {1988)). Disqualification must be
based on facts, rather than mere speculation, PETA
v. Bobby Berosini, 111 Nev, 431, 437, 894 P.2d
337, 341 {1993} see also United States v. Cooley,
{1 F3d 985, 993 {l0th Ci.1993y { “Rumor,
speculation,  beliefs, conclusions,  insuende,
suspicion, opinion, and similar non-factual matters”
do not ordinarily satisfy the requirements for
disqualification.}, cert. denied, 515 U8, 11, 115

"méved for 3 new trial, alleging that “Ta)i no e did

5.Ct, 2250, 132 L Ed.2d 258 {1995}

In the instant case, Rippo's conclusory allegations

that Judge Bongiovarmi had an opinion or interest
in the outcome of Rippo's case are not supported by
any evidence. No evidence exists that the State
was either involved in the federal investigation or
conducting its own ipvestigation of Judge
Bongiovanni. A federal investigation of 2 judge
does not by ielf create an  appearance of
impropriety sufficient to warrant disqualification.
Na factual basis exists for Rippu's argument that
Judge Bongiovanni was under pressure (o
aceonumodate the State or trent criminat defendants
in state proceedings less favorably, Thus, we
conclade thay *1249 Rippo has failed to allege or
establish legally cognizable grounds wamanting
disqualification. N

PN1, We further mnote that Judge
Bongiovanni’s  disqualification  in  the
imstant  case weould lead 1o his

disqualification in ail criminal cases he
heard while subject 0 the federal
investigaton. Such a result would be
insupporiable,

[51 Rippo also argues that after the conclusion of
the trial, new information concerning the federal
investigation of Judge Bongiovanni led to the
discovery that Jiige Bongiovanmi “had a unique
relationship with the business pariner of ... Denny
Mason.” Demny Mason was 2 boyfriend of Lizzi
and the owner of the stolen Visa card. Rippo

the Judge advise that he knew |Mason} nor did the
indge advise that he knew the business partoner of
Denny Mason; however the defense has learned
that reputed Buffalo mob associate Ben Spano is the
business partner of Denny Mason....” Judge James
A. Brennan, bearing the motion, denied a new trial.
Rippe contends  **1024  that (1) Judge
Bongiovanti should have revealed on the record his
relationship, and (2) the appeasance of impropristy
is sufficient to grant a new trial.

[6] “A judge showld disclose on the tecord
information that the judge believes the parties or
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their lawyers might reasonably consider relevant to
the question of disqualification, even if the judge
believes therg is no real basis for disqualification.™

NCIC Canon 3F, Commentary. ™ We agree that,
in some circumstances, 2 relationship between a
judge and a victim may be relevant to the issue of
disqualification and should therefore be revealed on
the record. However, in the instant case, no
evidence exists, beyord the allegations set forth by
the defense, that Judge Bosgiovanni knew either
Denny Mason or his alleged business partner.

Even if a relationship existed, Rippo has not shown

that the judge’s alleged acquaintdnce with Mason's |

business partner would result in biss, See eg.,
Jacohson v. Manfredi, 100 Nev, 226, 879 P.2d 251
{1984) (allegations that judge had professional
relationship  with  respondent’s  aumt  did  not
demonstrate judicial bias sufficient to find judpe’s
failure to recuse himself an abuse of discretion).

Accordingly, we conclude that Rippa's allegations

that Judge Bongiovanni had a relatioaship, persomd -

or professional, with the business pariner of Mason
does ant support a *1280 finding that Judge
Bongiovami abused his discretion in refusing o
disqualify himself,

FN2. We have previously nmoted that the
Commentary to the Code of Judicial
Conduct  gives guidance to  the
interpreation of the Canons and Rules and
is not g s@tement of additiona! rules. See
PETA, 111 Mev, at 436 n. 5, 894 P.2d @t
30a. 5,

FN3, Rippo also argues that we should
remand the case for an evidentiary hearinp
to determine  whether the State wag
mvolved in the federal investigation and
the extem of Judge Bonglovammi's
relutionship with the business pariner of
Mason. Only then, Rippo contends, will it
be known if a conflict of interest existed.
We have held in other comexts that “bare™
o “naked” allegations do not catitlc an
appellant 0 an evidentiary hearing. See
e.g.. Hargrove v. State. 100 Nev. 498, 686
P24 222 (i984). The same rule should
apply in this case. We therefore conclude
that, absest factual grounds which would
allow for a reasonable inference that a
conflict existed, Rippo 15 not entitled to an
evidentiary hearing,

Amendmens of the indiciment

On March 16, 1994, the State filed a motion to
submit an amended indictment to allege felony
murder and aiding and abetting. Upon the district
court’s denial of its request, the State filed a writ of
mandamus with this court which was granted on
April 27, 1993, Thereafter, the amended
indictment was filed. Rippo now argues that the
district court erred by amending the indictment
without resubmitting it to the grand jury. I our
Aprit 27, 1995 opder, we concluded that the
wrended indictment wes proper. Accordiagly, we
decline 1o review Rippo's argument further.

[718] Whether o grant or deity & motion [0r a new
trigl is within the irial court’s discretion. Stare v
Carrofl, 109 Mev. 975, 977, 860 P24 179, 180
{19933 Because we conclude that disqualification
was not warranted on the basis of Rippo's
apsupported allegations, we comclude that JSudge
Brennan did not abuse his discretion in denying the
motion for a new trial. See Mawter of Dunleavy,
104 Nev. 784, 789, 762 P.2d 1271, 1274 (198%)
(Summary dismissal of a challenge is appropriate
where the party does not allege legally cognizable
grounds supporting a ressonable inference of bias
or prejudice.). T

Prasecurorial iisconduacr durirg the guily pheyer———reer

L. Disclosure of new wittesses

{9} Rippo asseris that the Staie’s disclosure of
severs} new wimnesses after receiving Rippo's notice
of alibi was improper. We conchide thers is no
merit 10 Rippo's contention that the State’s failure to
oppose the subseguent continuance granted by the
disrict court was “out of the ordinary™ because the
State had earlier filed 4 motion 1o expedite the trial
date, The fact that the State did not oppose the
motion for a continuance does not lead w *1251 the
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conclusion that the State deliberately atempted to
delay the trial through the late disclosure of the
witnesses. Moreover, no evidence exists that the
delay caused by the continuance prejwdiced Rippo.,
+#1025 We thus conclude that the prosecution's
failure o disclose timely the withesses’ names does
a0t warrary revetsal.

2. Witness intimidation

{10711 13{121 Rippo also contends that the original
prosecutons assigned to the case intimmidated Alice
Starr during 1 search of her home Witness
intimidation by a prosecutor can warrant 2 new irial
if it resubts in a deniual of the defendant's right to a
fair trial. Stare v. Owens, 753 P2d 976, 978
{Uah CL.App. 1988, see also Webb v. Texgs, 409
U.S. 55, 93 S.Ct 351, 34 LEd2d 330 (1972)
tdefendant’s due process rights violated where triaf
jndge implied that he expected withess 10 He and
assured witness that if he led he would be
prosecuted and convictked for pegury); United
Stares v MacCloskey, 682 F24 468, 479 {dth
Cir.1982) {US. Atomney's suggestion that witness
would be welladvised to remember the Fifth
Amendment violated defendant'’s right to present
defense witness freely). A prosecutor has “a duty
to refrain from improper methods caleulated to
produce & wrongfil conviction.™ Berger v, United
States, 295 U.8. 78, 88, 55 5.Ct. 629, 633, 7 L.Ed,
1314 {1935).

The testimony of the officers and of Starr indicuies
that the officers did not draw their weapons in an

attempt  ® itimdate  MET wever,
statements 10 Starr, mede after she had been
srrested for possession of drugs during a search
conducted by four State authorities, may have been
intimidating. Starr, however, testified that she did
aot feel threatened by Lukens or compelled fo
change her testimony.f™  Furthermore, Lukens
and Lowry were disqualified from the case as a
resalt of their participation in the search.
Therefore, we conclude that prosecutors' conduct
did not comstitute witness intimidation warranting
reversal,

FN4. The record indicates that Starr did
not estify on behalf of either the State or
Rippo during ial.

3. Evidence of threats to wilnesses

[13] The following testimony was clicited by
defense counsel during cross-examination of David
Levine, a prison nmate incarcerated with Rippo:

Q: When you wera released what facility were you
released from?

A Jean.

*1282 Q. Aud was that the psychiatric facilicy?

A Yes.

Q: And that's where you were housed?

A Yes.

: How long did you spend on the psyche Beility at
prison?

Al L, almost two years, I think,

Q: Are you on any medications oday?

A: No.

(): How long have you been off them?

A: I never been on them.

): They didn’t givee you any medications when you
were in the psyche ward?

A: Mo, they kept me in theve for protection,

Q: And why would that be?

A: Because of this mial.

On redirect. the State inguired as o why Leving was
in the psychiatric facility:

Q: Why were you in a psychiatric facility?

A They put me in there *cause-for protection.

: what:
A: Probably because of some threats were made on
me,

(J: For what reason?

A: For this trial.

(5 Because you were going to come in and testify?
A Yes.

Q: Anybody ever threaten you? ... Directly?
A A couple of times.

Q: To your face?

A: Well, from 1 distance.

: You heard it though?

A: Yeah,
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Q: Okay,
*H2G A: So did some of the staff members.

0 And then you went into the psychistric faciliey?
A Yes .

[14]]i5] The prosecution’s intimations of witness
intimidation by a defendant are reversible error
unless the prosecutor also presents substantial
credible evidence that the defendant was the source
of the indimidation. Lay v. Smte, 110 Nev, 1189,
1193, 886 P.2d 448, 45051 {1994} (citing *1253
United States v. Rips, 611 F2d 1335, 1343 (1oth
Cir 1979% Unired States v. Peak, 498 F.2d 1337,
1339 (6th Cir.1974)% Unired Srates v. Hoayward,
420 F.2d 142, 147 (D.C.Cir. 1969); Hall v. United
States, 419 F2d 582, 585 (514 Cir.1969)). Where
counse] opens the deor to the dispuled questions,
however, opposing counsel may properly question
the witness in order to rehabilitate him or her,
Wesley v. Stare, 112 Nev. 503, 513, 916 P.2d 793,
800 (1998), cert. denied, 520 US. 1126, {17 S.Ct
{268, 137 LEd.2d 346 (1997).

Rippos counsel opened the door when, en
cross-examination, he asked Levine about his
confinement at the psychiatric facility and the
reasons why he was howsed there. In an apparent
atternpt to portrey Levine as mentally unstuble,
defense counsel elicited information suggesting thmt
Levine had been threatened. Therefore, we
conclude that the district attorney properly explored
the testimony given during cross-examination and
questioned Levine in an effort 1w fahabiizta’se his

Page 15

You haverrt heard any witness come inte this
courtroom, iake the cath and sit down there and say
Michael Beaudoin told me that ke did it You
haver't heard any witness come in here and say
Tom Simms told me that he did it or sy of the
other names that youw've heard. There has been no
indication in this case at all except what we have
shown here.

As the next break, the defense moved for a mistrial
on the ground that the prosecution had shifted the
burden of proef to the defendant. The district court
denied the motion. Rippe now argues that in
addiion to shifting the burden of proof, the
pmsecutor  implicitly  commented on  Rippo's
decision not to testify.

[#7] It is generally improper for a proseculor 1o
comment on 4 defendant’s faflure to cali 2 witness.
Whitngy v, State, 112 Nev. 499, 502, 915 P.2d 881,
882 {1996 Such commeni can be viewed as
irpermissibly shifting the burden of proof to the
defense, Jd.; wceord Barron v. Swte, 105 Nev.
76T, TTE, 783 P.2d 444, 451 (1989). We conclade
that the prosecutor made *1254 impernissible
references to Rippo's failure 10 call any witnesses on
his behalf and, in so doing, may have shifted the
burden of proof o the defense. However, we
conclode that error was harmless in light of the
overwhelming evidence of guilt supporting Rippo's
conviction. Cf Morris v. State, 112 Nev. 260, 264,
913 P.2d 1264, [267-68 (1995) (improper comment
by prosecutor on post-arrest silence of defendunt

credibility.

4. The Swate's closing argument

{ 16] During <losing argument, the prosecutor stated:
I'm talking about Mr. Rigpo having the opportunity
to  kill them-to commit the murder. The
opportunity was there, plain and simple. And
interestingly, there has been no testimony that he
was some place else.

The only person who tells us where he was on
February the §8th, 1992, is Dipm Hust,

does noE reqguire reversal i references are harmiess
beyond 5 reasonable doubt-2 1y pfia Yy
be considered harm%ass beyomi a reassnable douts
if there is overwhelming evidence of guilt),

[18) AMhough the prosecutor referred to the lack of
testimony in support of Rippo's case, the remarks
did pot direcly comment on Rippe's fallure o take
the stand. See Burron v. State, 105 Nev, 767, 778,
783 P.2d 444, 451 (1989). Further, we do not find
that the prosecutor ranifestly intended the
comments a5 a reference to Rippo's failure to testify
on his behalf, See id at 779, 783 P.2d at 452
(When reference is indirect, the test for determining
whether prosecutorial  comment constitutes 2
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constitetionally  impermissible reference to  a
defendant's failure to testify s whether “the
language used was **1027 manifestly intended ©
he or was of such a character that the jury would
raturally and necessarily take it to be comment on
the defendant’s failure to wesufy.”) (quoting Usnited
States v, Lyon, 397 F2d 508, 509 (Tt Cir. 196%)).
Accordingly, we conclude that this argument lacks
mecit,

{191 During closing argument, the prosecutor also
stated, “[Hunt] said that [Rippol hit [Hurt]
repeatedly in the face and then pulled out the stun
gun, ... and she showed the marks that she has on
her back from where he used the gun o her.,” The
defense objected to the argument on the ground that
Hunt never showed the court any marks on her
back. In response, the prosecuior stated,

You are the wiers of faet. When [ sit down, the
role of the prosecutors ... Is over. So 1 wrge you to
rely upon your own recollections.

There arz many things that happen, interviews
outside of the courtroom, and so. occasionally, if
thers is some confusion about precisely what
happened in the courtroom, T do beg your
indilgence, but if she didnt do that in open cowrt,
then I misspoke making that argument,

The defense objected on the ground that the
prosecution was referring to events outside of the
court, On  appesl, Rippy argues that  the
orosecutor’s  Stalements are so prejudicial a5 to
warrgnt rgversal,

31255 We conclude that the prosecutor'’s comments

comcernietp the  Stuft gUH  afd S subsequent " Lijkens Wik disqualif

comments 1o the effect that interviews and “things™
happea outside the couwrtroom were  improper
references to evidence not presented at trial. See
Schrader v. State, 102 Nev. 64, 7i4 P.2d 1008
(1986) (reference to information or conversations
which occurred ouside of the courtoom s
improper during closing wgument). However, we
conglude that any ersor caused by these comments
was harmiess in light of the overwhelming evidence
against Rippo. See Ybarra v. Swte, 103 Nev, 8, 18,
T3 P24 353, 358 {1987},

{20] Finally, Rippo argues that the prosecutor

improperly expressed his personal belief concemning
the evidence. We conclude thut the suements do
not  contain | prosecutorial  vouching.  The
prosecuior did not characterize the testimony of the
witnesses, nor did he express a personal belief
copcerning the evidence before the jury.
Therefore, this argumertt lacks merit. Cf, Witherow
v. State, 104 Nev. 721, 724, 765 P.2d 1153, 1155
{19883 (imgroper for prozecuior © slate opinion as
10 veracity of witness), ™S

FNS. We conclude that two errors
aceurred during the guilt phase of the trial,
namely, the prosecutor referred o
evidence mot presested at tial and
commentzd on Rippo's failure to call a
witness. We conclude that, faced with the
evidence in this case, the jurors would
have reached the same outcome had the
arrors  not  occired.  Therefore, we
conclude that Rippo's comention  that
cumujative error warrants reversal lacks
merit. See Sipsas v. State, 102 Nev. 119,
716 P.24 231 (1986),

Motion to disqualify the entire districi attorney's

office

(211 Rippo argues that the district court erred in
friling 1o disqualify the entire prousecutor's office in
tight of Lukens and Lowry's misconduct preceding
theiv disqualification and in light of Lukens'
coptinved  interest in  the case afier  his
disqualification, Rlppu con%ends t.ha.t althongh

&l
the opening statements, tcilowed [hz: order of the
witnesses, and spoke with wimess Diana Hunt
during trial.

We conclude that Rippo failed to make & showing
of exmrens circumstances warranting
disqualification of the entire district attorney's
office. See Collier v. Legakes. 98 Nev. 307, 309,
646 P.2d 1219, 1220 (1982) (disqualification of a
prosecutor’s office is warramted only in extreme

circumstances), First, the fact that Lukens was -

present for opening statements and followed the
order of the witnesses muy show a condinued
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interest in the trial, but # is not evidence of
continued involvement. Second, although Lukems
ackndwledged that he “had occasion 0 have
discussions with [Hunt] this week,” no evidence
exists as o the coment or *1256 natare of the
conversations, Third, the judge admonished
Lukens not to speak forther with any wiinesses, and
no evidence has been presented**1028 that Lukens
failed w abide by this order. The disirict court’s
disqualification of Lukens and Lowry was sufficiest
o ensure that Rippo received a fair trial. Thus, we
conclude that the diswrict court did not abuse i
discresion in failing to disqualify the prosecutor's
office.

Brady vielations

122} During his opening statement at the guilt
phase, the prosecution told the jury that Thomas
Simms would testify that Rippo had admitted 1o *
strongling those bitches™ and that when Simms
asked Rippe why he killed the women, Rippo
rephied that he sccidentally killed the first one, so he
had to kill the second one. At the next break in the
trial, Rippo moved for a mistrial based on an
alleged discovery violation regarding Rippo's
statements to Simms, Rippo argued that none of
the staferoents concerping his confession to Simms
had been included in the documents obtained
pursuant o the discovery order. The State argued
that (1) Simms was densified as 8 withess and the
defense voukl have interviewed him prior to trial,
(2} the prosecuting attomey learmned of the
admission during a pretrial conference one week

two weeks o give Rippo's counsel time to interview
witnesses regarding the statements made to Simms,

{231[24] Or appeal Rippo ssserts that the State
withkeld the statements in violation of Brady v
Maryiand, 373 US. 83, 83 S.Cr. 1194, 10 L.Ed.2d
215 €1963)FN% The prosecution must disclose w©
the defense evidence in its possession that is both
favorable to the accused and material to guilt or
panishiment. Brady, 373 US. at 87, 83 S.Ct at
1196: *1257Roberts v. Smare. 110 Nev. 1121,
1127, 881 P2d } 35 (i99%4), In determining
whether evidence is Bredy material, the coort
should look at the following: ‘() suppression by
the prosegution after a request by the defense, {b)
the evidence's favorable character for the defense,
and {c) the materiality of the evidence.” Moore v.
INinois. 408 11.8. 786, 794-95, 92 S.Ct. 2562, 2568,
33 L.Ed.2¢ 706 (1972); Homick v. State, 112 Nev.
304, 314, 913 P2d 128D, 1287, cert. denied, 519
.S, 1012, 1T S.CL 519, 1306 LEd.2d 407 {1996).

ENS. Although Rippo argued below that
the statements were wititheld in violation
of a discovery order, on appeal he does not
set forth any authority 1o examine and
analyze a discovery violation. Rather, his
brief argues that the State violated Brady.
Therefore, we address only the Brady
claim,

Federal courts have consisiently held that a Brady
violation does not resolt if the defendant, exercising
reasosable dilipence, could have obtained the

T Tk 5
statements, and (3} the statemenis were naver
writlen down or recorded. The districtk  court
denied Rippo's motion.

After cross-examination of Simms at trial, another
mation for 2 mistrial was made outside the presence
of the jury on the givund that Simms testified that
he had two vears carlier informed former
prosecutors about Rippu's statements. The district
court conducted an evidentiary hearing on the
matter, At the conclugsion of the evidentiary
hearing, the trial court denied the motion for a
mistrial. The district court continued the trial for

information. S, e g, Willlong v Seomr—35153d
159, 163 5th Cir) {Brady claim fails where
appetlant  could have obtained  exculpatory
statement through reasopable difigence}, cern
dended. 513 U8, 1137, 115 8.Cr 939, 130 LEd.2d
901 (1998); United Stmtes v Dupuy, 760 F2d
1492, 1501 n. 5 {5th Cir.1983) (“if the means of
obtaining the exculpatory evidence has been
provided to the defense, the Brady claim fails™);
United States v. Griggs, 713 F.2d 672, 674 ({Ilth
Cir.19%3; {where prosecution disclosed identity of
witmness, it was within the defendant's knowledge to
have ascertained the alleged Brady material);
United States v, Brown, 582 F.2d 197, 200 (2d
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Cir.1978) (no violation where defendant was aware
of essential facts enabling him to take advantage of
the exculpatory evidence). N7

FNT. Sez alsa Moore, 408 U.8, at 795, 92
5.Ct at 2568, in which the Court observed,
“We knmow of n¢  constiutional
requirernent that the prosecution make g
complete and detatled accounting to the
defense of all police investigatory work on
acase.”

1251 We first comclade that the statement, “1 killed
those two biiches,” is an incalpatory admission.
Therefore, this sfatement does not fall uoder Brady,
See **102%Brady, 373 US, at 87, 83 S.Ct a
1198; Roberts, 110 Nev. at 1127, 88§ P2d at 5.

In the instsnt matter, the prosecution identified
Simms as a witness and provided the defense with
Simms’ grand jury testimony revealing that Rippo
had visited Simms the day of the murders and hag
offered 1o sell him a burgundy car belonging te one
of the victims.™® We conclude that the
knowledge that Simms spoke with Rippo shortly
after the murders should have put Rippo's counsel
on mnotice that Simms might have potentially
incriminating or exculpatory evidence, and that
using reasomable diligence, Rippo's counsel could
have obtained the information through an interview,
Further, we note that dhe district cowr *1258
grasted Rippo a two-week continuance to interview
Simms and other witnesses, thereby removing the
prefudicial impact of learning of the statements after

4

murders. Saxon testified that his supervisor was
Officer Schmelz, and that Rippo told Schmelz tha
he would rather be convicted of murder than sexual
assault because murder sounded  better. Rippo
contends that the State violated Brady by faiking o
tarn over Saxon's statements. We concinde that no
Brady violation ocewrred because (1) the statement
is not exculpatory and £2) pursuant to the State's
open filé policy, the defense could have iaspected
the State's fles and discovered the statement and
thus the prosecation did not suppress the evidence,
FNS Soe, e.p.. Dupuy, 760 F.2d at 1508 n. 5.

FNS. Because we conclude fhat two of the
statemnents were unfavorable to the defense
and that the prosecution did not suppress
the evidence and thus no Brady violations
accarted, we need not reach the issue of
whether the statements were material.

Ether bad act testimony

1, Use of Sears credit card

127] During «ial, the State soughi to introduce
evidence that Rippo had used Lizzi's Sears credit
card after the date of the murders™¥ Rippo
objected, and following a Petrocedli hearing outside
the presence of the jury, the evidence was admitted.
See Petrocetli v. Stare, 101 Nev. 46, 692 P.2d 503
{1985} (before district court may admit evidenge of
an independent bad act, it must conduct a hearing
outside the iury's presence, during which the state

trigl commenced.

FMN&  Simms testified: “Well, I asked
|Rippo] where the car came from and he
told me that someone had died for the car..
. [Rippo] wanted me to loan him somse
money... He said he needed about $2,0060
. 10 leave own.”

{26] During the penalty phase, the State called
Howard Saxon, a state parole and probation officer.
Saxon testitfed thut Rippe was on parole and under
a sertence of imprisonment at the time of the

must prove by clear and convincing evidence that
the defendant committed the act, and the district
court must determine that the evidence is admissible
and balance s probative value and prejudicial
effect), Rippo argues that the district court abused
its discretion in  allowing testimony reparding
Rippo's use of the Sears credit card.

FNI0. Rippo was charged with the
gnauthorized wse of a  credit card;
however, the charge related only to use of
the pold Visa card belonging to Denny
Mason.
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During the Petroceilli hearing, the State introduced a
credit card receipt from Sears and the testimony of
Carlos Caipa, the sales *1359 manager at Sears.
Cuipa testified that 2 man resembling Rippo
purchased several items with a credit card bearing
Lizzi's name,

Upon review of the argpuments in the record, we
conclude that the district court did not sbuse its
discretion in admitting the evidence. See Cipriano
v, Staze, 111 Nev. 5334, 541, 8%4 P.2d 347, 352
{1995} (whether to admit or exclude evidence of
other wrongs, crimes, or bad gcts is within the trial
court’s discretion). The evidence is relevant w
show Rippo's connection with the victims and the
scene of the crime, and it tends t0 prove Rippo's
motive of robbery. See NES 48.043(2) (Bvidence
of other crimes is admissible o prove “motive,
apporunity, intent, preparation, plan, knowledge,
identity, or absence of mistake or accidest.™). In
addition, we conclude that this evidence is more
probative than prejudicial. See **1030Armstrong
v. State, 11O Nev. 1322, 1323, 885 P.2d 600, 601
{1994} (district court must weigh the probative
value of the proffered evidence against s
prejudicial effect).

2. Prior Sexual Assault

During  trial, Thomas Simms testified, without
objection by Rippo's defense counsel, that Rippo
okl Simms with regard 1o the victims that “1 could
have fl-jked both of them, but I didat .., That
means I'm cured.” Rzppe argues thai the }ary must

have inferred "o iz s

committed & prior sexual assaz:lt or had a mm:ml
bistory. We decline to address this argument due
to Rippuo's faillure o object during trial. See
Garner v. State, 78 Nev, 366, 372-73, 374 P.2d
523, 329 {1962y (failwe 1t object generully
preciudes appellate consideration).

3. Drug wansactions
[28] Rippo contends that the testimony of a jail

inmate was improper evidence that Rippo was
conducting drug transactions within the juil, FNT!

We couclude that Levine's testimony was too
limited and vague to imply that Rippo was
conducting drug sales while in jail. Moreover, the
jury heard about Rippo's involvement with drags
through the testimony of Hunt and Simms,
Therefore, we conclude that this argument lacks
merit,

FN1L. David Levine testified that he met
Rippo while in jail and that he deliverad
messages from Rippo fo Star regarding
drugs. He stated that he would “hook up
drug deals and sl and handle things, like
for the-for the couwrt; get in touch with the
attorney, request {Rippo's] attoroey, stuff
fike that” The defense chjected to the
testimony, and the State ceased this Hne of
questioning.

#1260 Prosecutorial misconduct during the perafty
phase

1. The State's opening siaternent

[291{30}{317132) During the opening statement at
the penalty phase. the prosecutor used the terms *
herror” and  “horrendous™ to  describe Rippo's
gctions in cowmmitting a prior sexual assaolt. = *{A]}
criminal conviction it not to be lightly overwrned
un the basis of 3 prosecutor's comments standing
alone, for the starements or conduct must b2 viewed
in context; only hy doing s0 can it be determined
whether the pmsecutars cnnéuct affected the

4] 4 £ s dak wsfff?&- A1
157 169, 931 P,'Zd 59, 62 (299?) {quoting  United
Stutes v, Young, 470 VLS. 1, 11, 105 5.Cu 1038,
1044, 84 1.Ed.2d | (1985). Tt is not enough that
the prosecuior's staternents are undesirable. Darden
v. Wainwright, 477 US. 168, 181, 106 8.Cc. 2464,
2471, 91 LEd2d 144 (1986). The relevant inguiry
is whether the prosecutors statements so infected
the proceedings with unfairness as 1o make the
results a denial of due process. /d. at 181, 106 5.Ct
at 2471 Greene, 113 Nev, at 169,931 P.2d at 62,

We conclude that the prosecutor's use of the words *
horrer” and “horrendons™ 10 describe Rippo's acts
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did not deprive Rippo of & fair mmal. The
prosecutor  did oot misstate the evidence bat
indicated what the evidence would, and did, show.
See Garner, T8 Nev. at 371, 374 P.2d at 528 (1962)
. Forther, the district cowrt instructed the jury io
base its decision on the evidence before it, not on
the attorneys’ arguments,

{331 Rippn next contends that the prosecutor's
reference 10 Rippe as “evil” was impreper. Rippo
did not interpose an objection below. Therefore,
we conclude that Rippo's failure to obiect to the
staternent precludes appellate consideration. See id.
at 372-7%, 374 . 2d at 524,

2. The Srate’s closing argument

{34] During the closing statement a1 the penalty
phase, the prosecutor staed:

It is aporopriate that society express its moral
outrage at the murder of innocent human beings....
And it furthermore 18 important that stitf, severe
penaities be imposed becawse that deters, because
what you do today will deter Mr. Rippo, sand
because what you do today sends out o message 10
other persous that indicates this sociery, this country
will not-, jObjection by defense counsel]

*1261 This comnumity must know that we will not
wlerate double murders perpetrated wpon young
women.... There are reasons? 1031 for the deuth
penalty.... That's to send a message 0 society.

Rippo contends that the prosecuter's stalements

Victim-impuoct testimpny

[35)(36][371 Questions of admissibility of
testimony doring the pesalty phase of a capital trial
are largely I2ft to the trial judge's discretion and will
not be disturbed absent an abuse of discretion.

Sraith v. Siate. 110 Nev, 1084, 1106, 881 P.2d 649,
656 1)99%). A jury comsidering the death penalty

may consides victim-impact evidence as it relates to
the victum's character 4nd the emotional impact of
the murder on the victim's family, Pawme v
Tennessee, 501 US. 808, 827, 111 5.Cu 2597,
2609, 115 L.Ed2d 720 (1991): Homick v. State,
18 Nev. 127, 136, 825 P.2d 6060, 806 (1992}, see
also NRE 175532, A victim can express an
opinion regarding the defendant's sentence only in
non-capital cases. Witter, 112 Nev. at 922, 921
P2d at 896,

[38] Five witnesses testified as 1o the character of
the victimg and the impact the victims' deaths had
on the winesses' lives and the lives of their
families. We comclude that each testimonial was
individual in nature, and that the admission of the
testimony was nejther cummulative nor excessive.
Thus, we conclude that the district court did not
abuse its discretion in allowing all five witnesses to
testify.

[39] Three of the wimesses referred to the brutal
agtore of the erime. TN The State instructed the
family members not to twstify *1262 about how
heinous the crimes were, and the distadct court
apparently relied, in pert, on these instructions in

improperty wrged the jury 6 sénd 3 mieskage @
saciety through imposition of the death penalty.

We conclude that the prosecutor’s statements
constitute an  explanation of the rationales
supporting the death penalty. This is a proper area
for prosecutorial comment. See Collier v. State,
101 Nev. 473, 705 P.2d 1126 (i983) (the
prosecutor may discuss general theories of pesology
such as the merits of punishment, deterrence, and
the death penaltyy see alse Wirter v. Seate. 112
Nev, 908, 921 P2d 885, cert. denied 320 US.
1217, 117 8.Cu 1708, 137 L.Ed.2d 832 (1997,

allowing the viclim-impact testimony. Thus, the

testimony, ingofar as i deser S
victims' deaths wetit bevound the boundaries set forth
by the State. However, the fact that the murders
were brutal certainly contributed to the emotional
suffering of the victims' famifies. Therefors, we
conciude that the statements were relevant 1o
Rippo's moral culpability and blameworthiness.
See Payne, 301 US, at 825, 111 5.Ct at 2608; see
also Atkins v. Stare, 112 Nev. 1122, 1136, 923 P2d
1118, 1128 {|986) (prosecutor's statements that
defendast “brumatly murdered” and “savaged” the
victim were proper to describe the impact of the
crime on the victim and her family), cert. denied,
520 US. 1126, 117 S.Ci 12687, 137 LEd2d 346
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FNIZ.  Orell  Maxwell,  Jacobsons
maother-in-law, testified that her son and
granddaughter “must cope with the horror
of the brutal and violent manner of
{facobson's] death™ Nicholas  Lizz,
Lizzis father, referred to the “hotror” of
lasing  hizs  dsughter “so  brutally.™
Nicholas Lizzi, Jr., Lizzi's brother. spoke
about preparing for her funeral and stated, *
[We| decide[d] to keep the cusket closed
because she looked so fake, covered with
mrekenp to hide the trauma she had been
through.” He further stated, “[Kinowing
she was murdered in the horrible way she
was makes it ever so difficult to trust any
human being. & overwhelms me that
anyone is cupable of committing such
heinous crimes aod lives on this planet.”

40} Rippo also argues that the district courf abused
its diseretion by allowing Orell Maxweli to testify
after the State indicated it wouid only call one
witngss o testify on behalf of Jacobson. We
conglude that the testimony of Maxwell was
relevant t0 the jury’s determination of the
appropriate sentence. We further note that Rippo's
counse! did not object to the introduction of
Manwell's testimony nor did he object w0 the
statements she made. Rather, he waited until il
five witnesses had testified before moving to strike
the death penalty. We conclude that the disirict
coury did not abuse its discretion by atlowing the

State to present the testimony “of 7 sevond witnesy—strangulation

because the defense interposed 8o immediate
objection, and Rippo has failed to show any
prejudice.

*%3032 Jury instructions

[41] Rippo contends that the district courts
anti-sympathy instruction viclated his constitutional
right to present relevant mitigating evidence. A
district court may instruct the jury not to consider
sympathy diring a capital penaity hearing, as long
as the court alse insfructs the jury to consider

mitigating facts. Riley v. State, 107 Nev., 205,
215-16, 808 P.2d 551, 557 {1991} Hogan v. State,
103 Nev. 24, 75, 732 P.2d 422, 424 (1987). Here,
the district court instructed the jury to consider
mitigating factors in  deciding (he appropriate
senalty. Therefore, this argument lacks merit.

31263 Torture ax an aggravating circumstance

[42} Rippo argues that insufficient evidence exisis
to support the aggravating circumstance of torture
set forth in NRS 200.033(8).

The State argues that the testimony of Hunt and Dr,
Green are evidence that Rippo torured the victims.
Hunt testified that Rippo instructed her w hit
Jacobson over the head with a beer bottle; Rippo
cominuaily stumned Lizzi with a stup gum; Rippo
tied the hands and feet of Jacobson, dragped her
across the floor, and placed a gag in her mouth;
Rippo tied the hands and feet of Lizzi; and while
Rippo was choking Lizzi, the whole front of her
body was off the ground and she was making an
amimal-like noise. Dr. Green testiffied that both
women's injuries incluoded scrapes, stab wounds,
and ligature marks. He testified that Uizzi died
from manual and ligature strangulation, but could
not testify as to whether the stab wounds or the
ligature wounds occurred first. Dr. Green testified
that Jacobson died from asphyxiation due to manual
strangulation. The Swte also points ouwt fmt it
1akes several mingles 0 strangle someone to death
manuatly. In sum. the Stale argues that the
stantting, stab  wounds, scratches, and  slow

wamen before ke killed them.

(43] Most of the evidence presented by the State is
comprised of evidence of Rippo's attempts to kill
the women by stangling. These killing acts, by
themselves, do not constitute torture, The oaly
evidenge that can support a finding of foriure
murder is Hunt's testimomy that Rippo repeatediy
assaulted each of the women,

NRES 200,030 defines murder by torture in terms of
murder that is “iplerpetrated by means of .. forture.”
This language would seem to indicate that the
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torturing acts must be the killing acts, that is to say
killing by means of torture. The district court
mstructed the jury that in order o find torwre, it
must find that “the act or acts which caused the
death must involve a high degree of probability of
death, and the defendant must commit such an act
or acts with the intent 0 cause cruel pain and
suffering for the purpose of revenge, persuasion, or
for any cther sadistic purpose.... [Tlorture ... {does
not} reguire any proof that the defendant intended 1o
kill the deceased, nor does it necessarily require any
proof that the deceased suffered pain” Under the
instruction as given, the jury was required to fing
that the acts of torture must have “caused the death”
and must have “involve[d] a high degree of
probability of death.” Like the statute, the
instruction seems to require that the killing itself
was 1264 accomplished by means of worture, In
other words, the actions which inflict the pain must
also be the “cause of the victin's death.,” I CALIIC
§ 824, at 401 (6th ed.1998) tmurder by torure
requires that acts of perpetrator be the “cause of
victim's death™).

[44] Obviously, these two murder victims were not
killed by means of a stun gua; and, even i it were
% be argued that the use of the stun gun was done
sadistically, ender & strict reading of NRS 200030
and the proifered instruction, Rippo's' shooting his
victims with a stun gun would not involve murder
by torture. Nometheless, we cenchude that there iy
evidence which would support a finding of “murder
by means of _ worlure™ because the intentional
infliction of pain is so much an integral part of these
murders. Persons who taomt and tosture  their

There seems o be little doubt that when Rippe was
shocking these vietims with & stun gun, he wag
doing so for the purpose of causing them pain and
temor and for no other purpose. Rippo was not
shecking these women with a stun gun for the
purpose of killing them but, rather, it would appear,

with 4 purely “sadistic purpose.” When we review

the facts of this case and consider the entire episode
a8 & wholethe swrangulation and restraing,
accompanied by the frightful, multiple blasts with a
painful high voltage stun gun-we conclude that even
though the stun gun shocks were not the cause of
death, there s  still evidence, under our
imerpretation of murder perpeirated by means of
forture, to sepport a jury finding that there was, as
an imsgparable ingrediem of these murdems, a
contipaum” or pattern of sadistic violence that
justified the jury in concluding that these lwao
murders were “perpetrated by means of .., torture.”

Aggravaling circumstances

[45][46] NRS 200.033(4) does not require that the
State first charge the defendant with a crime before
that crime ¢an be used az an *1268 aggravating
circumstance. Bermert v. State. 106 Nev, {33, 141,
787 P24 797, 801 (1990). “A primary concern
with respect to the finding of appgravating
citccumstances at the penalty hearing is to provide an
accused aotice and w0 inswe due process so the
accpsed cap meet any new gvidenve which may be
presensed during the penalty hearing™ Jd at 142,
787 BP2d at B0). Rippo was put un notice that
burglary and kidoapping would be presented as

TRErder VICTInS a8 part of the killing process will not—aggravating factors-throagh-the-amended-notice-of

be allowed to escape the murder-by-torture
aggravating factor merely because the torturing is
not the actual cause of death.

1933 Owr imerprewtion of murder by torture
finds support i the California cuse, Peopis v
Proctor, 4 Caldth 499, 153 CalRptr.2d 340, R42
P2d 1190 (1992 In Proctor the California
Supreme Court held that “acts of torture may not be
segregated into their constituent elements m order
10 determine whether any single act by itself caused
the death; rather, # i5 the continuum of sadistic
violence that constitutes the fwrture.”

intent 10 seek the death penalty. Accordingly, we
conclude that the fact that Rippo was not charged
with either burglary or kidnapping does not prevent
them from being offered as aggravating factors.

{47] i 2 defendant can be prosecuted for each crime
separately, each crime can be used as an
aggravating cCircumstance. Heanett, 106 Nev. at
142, 787 P.2d at 801, Upon review, we conclude
that Rippo could have been prosecuted separately
for each of the underlying felonies, and therefore
each crime was properly considered as an
aggravating circumstance.

& 2007 Thomson/West, No Claim to Orig. U.S. Govt. Works.
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546 P.2d 1017
1239, 946 P24 1017

Puge 23

(Cite as; 113 Nev. 1239, 946 P.2d 1617)

[48} MRS 177.0355(2) requires this cotrt (0 review
whether the sentences of death were impased under
the influence of pussion, prejudice, or any arbitrary
factor, and whether the senfences are excessive
considering both the crime and the defendam. The
jury heard 2vidence relating to both aggravating and
mitigating circumstances, finding five  valid
aggravating  clroumistances and  no mitigating
circumstances. We conclude that the seniences of
death were not imposed under the influeace of
passion, prejudice, or any acbitrary factor, and thaz
the senfences were not excessive comsidering both
the crimes ard the defendant. Therefore, we hold
that the sentences of death were appropriate ynder
NRS 177.0552).

CONCLUSION

The judgment of copviction for two counis of
first-degree  murder. one count of robberv, one
count of unauthorized use of a ¢redit card, and two
sentences of death are affirmed.

Nev.,1997.
Rippo v. State
113 Nev. 1239, 946 P.2d 1017

END OF BOCUMENT

© 2087 Thomson/West, No Claim to Orig. U.S. Govt. Works.
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| R OPINION

i

By tha Court HARDESTY, J.: :
’ This is an appeal from an order efthe district court denying a
post-conviction petition for a writ of habeas corpus in a death penalty case.

State that "it [is] impermissible under the United States and Nevada

Constitutions to base an aggravating circumstance in a capital prosecution

O~ 23502

Appellant Michael Rippo invokes this court's holding in McCounnell v,

JAD05124
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@ ®
on the felony upon which a felony murder is predicated.” This court has
concluded in Bejarano v. State? that McConnell's holding is retroactive; we
therefore apply it here. Three of the aggravating circumstances found by
the jury in this case were invalid under McConnell, but three valid
éggravators remain. We conclude that the jury's consideration of the

invalid aggravating circumstances was harmless beyond a reasonable
doubt and therefore affirm.

On February 18, 1992, Rippo and Diana Hunt robbed and
killed Denise Lizzi and Lauri Jacobson. Rippo and Hunt went to
Jacobson's apartment where Hunt knocked Jacobson to the floor with a
beer bottle and Rippo used a stun gun to subdue both Jacobson and Lizzi.
Rippo then bound and gagged the women, dragged them to a closet, and
strangled them. He took Lizzi's car and credit cards and later used the

credit cards to make several purchases. The medical examiner testified

that both women died of asphyxiation and that their injuries were

Under a plea agreement with the State, Hunt pleaded guilty
to robbery and testified against Rippo. The State presented two theories
of first-degree murder: the murder was premeditated and deliberate, and

the murder was committed during the commission of a felony. The jury

1120 Nev, 1043, 1069, 102 P.3d 606, 624 (2004).
2122 Nev. ___, ___P.3d __ (Adv. Op. No. 82, November 18, 2006).

iSee Rippo v. State, 113 Nev. 1236, 1244-46, 946 P.2d 1017, 1021-22
(1987). |
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§ ' _" found Rippo guilty of two counts of first-degree murder and one count each
!i .+ | bf robbery a‘;ni unauthorized use of a eredit card. .

) N . :

% ﬁk, . In the penalty phase, the State presented evidence that Rippo

*

"was convicted of committing a violent sexual assault in 1982 ae well as
juvenile burglaries. The State also presented testimony by five relatives of
the two murder victims.

Rippo's behall: a prison vocational instructor and minister, Rippo's

‘ stepfather; and Rippo's sister. Defense counsel also read a letter from
Rippo's mother to the jury.  The jﬁry found that six circumstances

aggravated the murder: it was committed by a person under a sentence of
imprisonment, it was cemmiﬁte& by & person previcusly convicted of a
feiany involving the use or threat of violence, it waa committed during a
hurg}ax:;f, it was committed during a kidnapping, it was committed during.
a robbery, and it involved torture., The jury further found that the
aggravators 'mutwaighad any mitigating circumstances and returned
verdicts of desth for the two murders. | ‘

| - This court affirmed Rippo's Ju&gmezt of convmnon and

The defense called three witnesses to testify on.

‘sentence.®’ Rlppo filed a timely petition for a writ of _l}abaaa corpus in the
ﬂistri@ court. After conducting an evidentiary hearing, the district court

‘ . denied Rippo's petition in December 2004. '

41d, at 1265, 946 P.2d at 1033,
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DISCUSSION

Citing M. Sonnell$ Rippo contends that the State
impermissibly based thrée aggravating exrcumstanees in the penalty
phase on felonies used to support the feiony-muz‘der charge in the guilt
phase. Because the district court had already denied Rlypos habeas
petltmn when th:& court issued its decision in McConnell, he first raised
this issue in this. appeal. However, after supplemental briefing on the

. matter, we contlude, and the State agrees, that the issue is appropriate for

our resolution on appeal. First, Rippo has good cause for raising his
McConnell claim #ow because its legal basis was not available at the time
he pursued his habeas 'petition in the district court.® Second, the
McConnell issue presents questions of law that do not require factual
determinations outside the record. The State concedes that no purpose

would be sexrved by requiring Rippe to file a successive petition invoking. '

McConnell in arder to decide his claim.

a death &entence and "bases a first-degree murder conviction in whole or

part on felony murder," an aggravating circumstance cannot be based on

the felony mu;d_erj’s prediéate felony.” Absent a verdict form "showing that

the jury did not rely on felony murder to find first-degree murder, the

5120 Nev. 1043, 102 P.3d 606.
¢See Clem v. State, 119 Nev. 618, 621, 81 P.3d 521, 525-26 (2003).

7120 Nev. at 1069, 102 P.3d at 624.

We ihﬂﬁ‘wﬁ in any case where the State seeks

JAOOS5127



avuzZe-62alB-0441 4l

determine hls guilt,
‘premeditated the murder. Third, "[h]is other testimony and the evidence

elony muréer "8 Thig court has concluded that the new rule set forth in

McCcn:mll is substaxmve and retroactive.? We will therefore apply it here.
" We address first the State's argument that the theory of felony

'-r‘nu.r&er in tb;s case can be disregarded under McConnell because there is

Etate cannot use aggravators based on felonies which could support the

"ample evidence” that Rippo committed premeditated murder.
approach has no basis in M¢Connell. The holding and rationale in

“McConimell do not involve determining the adequacy of the evidence of

deliberation and premeditation; rather, they are concerned with whether
any juror could have relied on a theory of felony pm;:der in finding a
defendant. guilty of first-degree murder, We did conclude that McConnell's
own conviction for first-degree murder was "soundly based on a theory of
éeliberéte, premeditated murder," leaving the felony-murder theory

without consequence.1® That conclusion, however, is effectively limited to

the facts of MeConnell. First, McConnell pleaded guilty, 50 a jury did not
Second, McConnell expressly f.estiﬁed that he had

This

Samanmt Couwry

o wess i

‘as a whole overwhelmingly supported this admission."11

verq:hct, depended even partly on a theory of felony murder.

. 3&
"Beiarang, 122 Nev.at __,__ P.3d at ___ (Adv. Op. No. 92).
1McConnell, 120 Nev. at 1062, 102 P.3d at 620.

illd‘

Thus, in .
L M__rmﬂ tHere was no chance that a finding of guilt, partmularly a jury
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