
obteined in a fashion that would minse the risk anted= cruelty,

pein, sad suffering.

0 It is our understanding the need to obtain wend moue access

is the Petitioner is not merged. The tvedilY Wo nt lack of a

coherent program fix (Wining Old carrying out this prooxfon on the

Petitioner leads Lteto 110:1111111ello ill the strongest possible Wu that

the powdere be postponed until the clowns se fin* above are

brought ism place. Specifically, we reecanmend *at the Respondents

be required to disclose a reasons* detailed and medially mad

description of the procedure to be Wend= ud a detailed

description of the personnel who will be performing the procedure,

including the credentials of the medical personnel, We, of MUM

recognize the mama personnefs desire ter anonymity in the mien

of part:ming medial procedure missed to as execution. Hamner, it

ill MX difficult to eatvistoe a solution thet allows fee a review of this

Whaled:ion without revealing the idendly of the specific perscoseL

For example, a 'notedly agreed upon independent putty could review

the protbadonal credentials and Deem= oldie medical personnel and

provide an *MOMS to interested panes that approgriaudy
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erecleatieled permed would its iuvakvoi

The mid curbs teepee** request that this Cam gnat the

Petitiamerts Petition lar Writ elVertiersii.

Respect** submitted.

Pod OM* Box 661111
Shualushoto Atabstes 35266
Telephoto (205) 426-3703
Fox Mother (205)4264750
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CESPIIICATS OP SZIIVICK

hereby certify that 1 Iwo this &a wiled a in* and torso

copy this Brief et. Atniei Curiae in SUppOlt of Petitioner by United

Stays 114ai1 with peeps mugs Affixed thaws upon the follow*

Wit Maul Billingsley
Deputy Aminay Omeral
Mims Stole Howe
11 Soy* Mime SIMI

Mostenteety, MOEDA 36130

Kassel Kentaftly Melatyle
507 Ths Grant Building
44 %cad Sauk N.W.
Adam, GA 30303

IL Victoria Smith
507 The 0111/11 Swaim

Bnami Shut, N.W.
Adams, GA 30303

Date* This easy of November, 2003.
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Declaration of Mark.I.S. Bea* M.D.

I, Mink IS. Heath, M.D., hereby declare as follows:

1. I am an Assistant Ptotkaser of Clinical Anesthasielogy at Columbia University in

New York City. I received tny Medical Doetorsta degree film the University of North Carolina

at Chi* Mil in 1986 and completed residency and fellowship training in Anesthesiology in

1992 It Columbia University Medical Center. I am Board Catified hi Anesthesiology, and am

lieented to poetic: Medicine in New York State. My work consists of approximately equal parts

of performing clinical anartheakdowi, teaching residents, Mows, and medical students, and

managing a neuroscience laboratory. As a result of my training and research I am familiar and

proficient with the use and pharmacology of the chemicals used to plafurm lethal injection. I am

qualified to de animal raped at Columbia University and am Ihmillar with the Amari

Vetainary Medical Association's guidelines.

2. Ow the pot WWII Mao result of concerns about the mechanics of lethal

Injection as practiced in the United Statesa have performed many hundreds of hours of research

into the techniques that arc used during this piece:du= I have testified no an expert medics/

wkeess In man in Maryland, Georgia, Tennessee, gawky, Virginia, and Louisiana in the

tbilowing action: Baker Saar, Na. WM-05-3207 (D. Md.); Evans v. Saar, No. 1:06-CV-

00149-13K., (D. MIX

Reid v. Johnson, No. 303cv1039 (ED. Va.); Abair 'Ralunan v. firedeeett. No. 02-2236411

(Davidson County Chancery Ct., Tenn.); ..52ate V. Michael Wayne Nance, 95.1344614 (Gs.

Superior CL); Ralph Brae re Thorn= Bowling 110. Item, 04-CI-01094 (Franklin County Circuit Ct.,

Ky.); Taylor v. Cavrford, 05-4173-CV-C-FJG (W.D. Mo.); and State v. Nathaniel Code

No.131860, (1st Judicial 1). Ct. of LA foe Caddo Parish 2003). I have flied affidavits that have
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bccu reviewed by courts in the above states utd also in CaWeenie, Pennsylvania, Nino York,

Alabama, North Caroline, South Carolina, Ohio, Oklahoma, Tex% Missouri, and by the United

States &Wane Court.

3. During court proceedings, I have heard te,tixnouy from prison warden who we

responsible for conducting executions by lethal injection. I have testified before the Nebraska

Senate Judiciari Committee regarding proposed legislation to adopt lethal inject:km.1 have

testified before the Pennsylvania Senate Judiciary Committee regarding proposed legislation to

pmhthit the use of penozonium and the other neuromuscular block= in Penarilvania's lethal

Injection protocol. My march regarding lethal injection has involved both extensive

conversations with recognized experts in the field of lethal Itieetion, toxicology, and forensic

pathology and the exchange of }lemma correspondence with the individuals Responsible for

ionedueirtg lethal injection as a method of execution in Oklahonut (the first sate to formulate the

procedure) and in the 'United Stan.

4. My qualifications are further Moiled in my 0116:11143/11 vitae, a copy of which is

attached hereto as Exhibit A and incorporated by reference ro if fully rewritten herein,

S. I have been asked by counsel for Edward L40 Deft to review the procedures

concerning lethal injection cumnitly in place in Nevada to assess whether thorn Is a risk of the

inmate experiencing pain and offering while the lethal injection is adroinistaTed. I hold an

opinion expressed in this Declaration to a reasonable degree of medical certainty, except at

Specifically noted at the end of paragraph 35, where I make a speculadvt comment

6.	 I have reviewed the Nevada Depertman of Corrections Con1Idaiiial Execution

Martusi."

2
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7. In addition, I have reviewed numerous documents, inctudirq' execution logs, for

Californian executions. Comparable information about execudons by lethal injection In Nevada

is unavailable. However, Nevada's lethal injection protocol is similar to that used in California

prior to the proceedings in Morales v. Hickman.

8 I have also reviewed Nev. Rev. Stat. f 631,005 and NA.C. f 631.450 et seq.

which, pertain to the training for those perforating euthanasia on aniMals, as well as statutes

pertaining to euthanasia of animals from the states of California, Florida, Georgia, Maine,

Maryland, Mmaachusetta, New Jersey, New York, Oklahoma. Tennessee, Texts, C011atetiCtii,

Delaware, Illinois, 'Canaan, Kentucky, Loana, Missouri, Rhode bland and South Carolina. I

have also reviewed the 2000 Report of the Panel on Euthanasia of the American Veterinary

Medical Association, attached luseto as Exhibit Et, the American Society of An

Penedo Advisory tor intraoperattivc Aynueness and Brain Function Monitoring, attached hereto

as Exhibit C, and the American Society of Anesthesiologist's Standards for Basic Anesthetic

Monitoring, attached hereto as Exhibit D.

9. Based upon my review of this material and my knowledge of and experience in

the fluid of anarthesiology, I have fanned several conclusions with respect to the protocol of the

Nevada Depot/minx of Corrections ("NDOC") for canyin' g out lethal injections, Them

conclusions arise both from the details disclosed in the materials I have reviewed and from

medically relevant, logical inferences drawn from the omission of details in dtose materials (ni,

details regarding the trailing of the permaned involved; details of all of the medical equipment

useit, and details of the precise methods by which the personnel involved use the equipment to

carry out an execution by lethal injection),

3
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A.	 NDOC's Lethal Injection Protocol

10. NDOC's lethal injection ce otocol calls for the administranon of 5 grams of

sodiusn thiopental, 20 milligrams of Reticulations bromide (Pavulon), and 160 initliaquivalents

of potassium chloride. owily speaking the sodium thiopental is intended to serve as an

anesthetic, renderine the inmate unconscious for the duration of the execution. Five grawn of

sodium thiopental is a massive, and potentially lethal, dose. The paneuronium 'trona& paralyzes

the inmate's voinnbuy muscles, including those of his chest and diaphragm. Pancuronium is not

an anesthetic or sedative drug, and it does not affeet coneciousneo. Potassium chloride is mit

solution that when rapidly administered in high coneentrationa, bxhaces coeliac west

It Although the suceessfW delivery into the circulation of 5 gram, of sodium

thiopental sad 20 milligrams of pancuronium would be lethal, it is intportant to waderstand that

the lethality of sodium thiopental and pancuroniwn ix due to 'scepiratory west, which takes

several minutes to WNW and does not typically occur prior to the administratice of potassiwn. In

the execution sequence, before death is caused by respiratory arrest from sodium thiopental and

pancurotdurn, death is caused by cerdiae mod caused by potassium. 1 base this opinion, thst the

potassium and not the peneuroniurn or sodium thiopental is responsible for the dash of rimers

during lethal injection, on the following:

A)

1
	

ac

generating perftsslon persists through the administration of sodium

thloptaital and psnetinolunt and only stops after poiusium has been

administered. The relatively sudden cessation of organized EXO activhy is

not consistent with a cessation of circulation duo to administration of

sodium thiopental andfin pancuronium and is consistent with ccautiot of

4

JA005218



el:man:km after the adrannistradon °fa large doss of polassiio'n chloride.

8) 15:41SidagailfigilinabinellitillifiliallId11111. Sodium thiopental sid

panemonium exert their effects by interacting with molecular targets in the

nervous system utd on muscle cells in a manner that induces

unconsciousness and stops breathing, Sodium thiopental and

pancuronium, unlike other chanicala such as crudde, do not kill cells or

tissues, and are useftd to clinicians precisely because they do not kill or

herrn cells or tissues. The masa that sodium thiopental and penewortium

can cause death is that they cause the prisoner to stop breathing. Failure to

breed* will result in brain damage, brain dentb• end cord* antat as the

level of oxygen in the blood declines over time. These jwocesses Dice a

varying amount of dine, depending on many %non. Physicians genetally

use WI minute* °blot breathing as the approximate benchmark time after

which Irreversible brain darner from lack of oxygen occurs, and death

wit:My occurs some number of minutes after the onset of brain damage.

It is worth noting, however, that this general figure of font :nineties is

often used In the context of cardiac enemy in which there is no circulation

of blood through the brain. If IOW level of blood circulation persists, it is

very likely that brain damage and brain death would take low than four

minutes.

In the context of lethal injection, sodiwn thiopental and pancuronium, if successfully

delivered IMO the circulation in large doses, would Indeed each be lethal, because they would

stop the inmate's breathing. However. u described above, in execution by lethal Injection as

5
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practiced by Nevada and other states the administnitinil of potassium and death precede any

cardiac arrest that would be caused by sodium thiopental and pancuroniwn

12. Inmtvenous injecdon of concentrated potassium chloride solution causes

excruciating pain. The vessel walls of veins are richly supplied with sensory nerve fibers that are

hisidy sensitive to potassium lons. The knave:sous administration of concentrated potassium in

doses intended to CAM death therefore would he extraordinarily painful. NDOC's 3erieCtiOgi of

potassium chloride to cause cardiac arrest needlessly incrusts the risk that • prisoner will

experience excruciating pain prior to executive. There =ill, however, alternative chemicals that

do net activate the nerves in the vessel walls of the veins in dui way that potassium chloride

does. Despite the fact that the stanzas authorizing lethal injection in Nevada does not 'pacify

require the use of potassium. NDOC has failed to choose a chemical that would cause death in a

painless manner.

13. Thus, NDOC chow the means of musing death by choosing a medication

(potassium chloride) that causes extreme pain upon edministzadon, Instead of selecting available,

equally effective yet essentially painlest medications for stopping the hurl. In 30 doing NDOC

has taken on the W•vonsibillity of ensurin& through all reasonable and feasible stem that the

prisoner is sufficiently argathetizoi and cannot experience the pain of potassium chloride

injection.

14. The provision of anesthesia has become a mandatory *endued of care whenever a

patient is to be subjected to a painful procedure. Throughout the civilized worW, the United

States, and Nevada, whenever a patient is required to undergo a painful procedure, it is the

standard of care to provide some form of anesthesia. Circumstances arise in which primness

Nevada require surgery, and in many instances the surgery requires the peovis' ion of general

6
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anesthesia. In these circumstances general anesthesia Is provided, and it is provided by an

individual with specific training and qualifications in the field of anesthesiology. ft is critical to

understand that the great majceity of physiciens and BUMS and other health cue professionals do

not possess the requisite training, skills, experience, and credentials to provide getteral

anesthesia. It would he unconscionable to forcibly subject any person, including & prisoner

Nevada, to a planed and anticipated highly pad procedure without first providing an

apptopriatc anesthetic, and it would be tacoascionahle to allow personnel who ars not miserly

trained in the field of anesthesiology to anempt to provide or supervise this anesthetic

15. As a livhig person who is about to be subjected to the meruciating pin of

potassium injection, it is imperative that all prisoners undergoing lethal filiation be provided

with adequate anendiesia. This imperative is of the same on* as the imperative to provide

adequate anesthesia fce any Nevada prisoner requiring general anesthesia (or any type of

anesthesia) before undergoing painful stirgery. Given that the ittlection of premien% is a

scheduled and premeditated event that is known without any doubt to be extraonfinatily painfid,

it would be tmconscionable and barbaric for potassium injection to take place without the

provision of sufficient general anesthesia to ensure that the prisoner is rendered and maintained

Imasnicious throughout the procedure, and it would be utr.onscionabk: to allow personnel who

are not properly trained in the field of anesthesiology to attempt to provide or supervise this

anesthetic CM.

B.	 Failure to Adhere to a Medical Standard of Care In Administering

Antithesis

16. It is my opinion to a traceable degree of medical certainty that the lethal

injection procedures selected for use in Nevada and used elsewhere subject the prisoner to an

increased and unnecessary risk of experiencing excrociating pain In the course of execution.
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Because of the potential for an excruciating death created by the use of potassium adoride, it is

necessary to induce end maintain an appropriate and deep plane of aneethesia. The circumstances

and environment under which anesthesia is to be induced and maintained according to NDOCia

execution MOW create, needlessly, a significant risk that inmates will eider the pain that

accompanies the injection of potassium chloride.

17. Presumably bemuse of the excruciating pain evoked by potassitnn,

injection protocols like Nevada's plan for the provision of general anesthesia by the inclusion of

sodiinn thiopental. When successfully delivered into the cireuistion in sufficient quantities,

sodium thiopental causes sufficient depression of the nervous system to permit exenseistingly

painfiti procedures to be performed without causing discomfort vs distress. Failure to

successfully deliver Into the circulation a sufficient does of xxllum thiopental would result in a

failure to achieve adequate anesthetic depth and thus failure to block the excruciating pain of

pabulum admininntion.

IL NDOC's procaine" do not comply with the medical standard of care for inducing

and maintainina inatthiesin prior to and during a painful procedure. Likewise, NDOC's

prOCUllitel are Dot compliant with the guideline' set foeth by the American Veterinary Medical

Association for the euthanasia of animals. Further, NDOC has made insufficient preparation for

the sea/ poasibdfty, encountered in many other jurisdictions, and planned for in those

jurisdictions, that peripheral 1 11 access moot be successfully established.

L	 The Dangers of Uslag Sodium Thiopental as an Anesthetic

19. A major concert I have based on whet I know about NDOC's lethal injection

protocol relate* to the use of sodium thiopental. Soditsm thiopental is an ultrashort-acting

harbiturete with a relatively short shelf nth in liquid form. Sodium thiopental is distributed in



powder form to increase its shelf life; It rust be roisol into a liquid soluuonby trained pennantl

before it can be injected.

20. When anesthesiologists use sodium thiopental, we do ED foe the inuPosos of

temporarily anesthetizing patients for sufficient tints to intubate the trachea and it:stings

mechanical support of ventilation and respiration. Once this has been achieved, additionsi drugs

ithniniascred to maintain a "surgical depth" or "surgical plant" of anesthesia (Le, a level of

anesthesia deep enough to ensure thate surgical patient feels no pain and is unconscious). The

medical utility of sodium thiopental datives from its ultrashort-acting psopertica: if uoanticipated

obstacles hinder or prevent succemAti intubstlon, patients will likely quickly regain

consciousness and resume ventilation and respiration on their

21. The benefits of sodium thiopental in the operating room engender serious risks in

the earxution chamber. Although the full five grams of sodium thiopental, if properly

administered into the prisoner's bloodstream, would be more than sufficient to camel

unconsciousness and, eventually, death, if no resuscitation efibrts were made, my research into

executions by lethal inier,don strongly indicates that intentions have occurred where the full

dose of sodium thiopental listed in the protocol was not fully and properly arkninisiered. if an

inmate does not receive the full dose of sodium thiopental because of errors or problems in

adininisterinn the thug, the inmate might not be rendered 110:041160%811sad unable to feel pain, or

sitanuively might. because of the short-acting nature of sodium thiopental, sitSein

anxiousness during the madam

22. 'Thus, the concerns raised in this affidavit apply regardless of the size of the dose

of sodium thiopental that is prescribed under the protocol. The level of anesthesia if any,

achieved in each individual inmate depends on the amount that is successfully administered,

although other factors such as the inmate's weight and sensitivityfresistence to barbiturates are

9
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also relevant. Many foreseeable situations exist in which human of technical ewe could result

in the failure to successfully administer the intended dose. NDOC is execution manual both

fosters these potential problems and falls to provide adequate irdbuctioa fix preventing

rectifying these situations, and it does these things needlessly and withote legitimate reason.

Examples of problems that could prevent proper administration of sodium thiopental include, but

ars not limited to the following;

lifildiLilLaMiltitlfi.Sodium thiopental is delivered in powdered fonn and

must be mixed into an aqueous solution prior to administration. This preposition requires the

coned: application of phannaceudeal knowledge and familiarity with terminology and

abbreviations. Calculations we also required, particularly if the protocol requires the use of a

concentration of chug that differs from that which is normally used.

b) fiagrjalsteMinagiggne. NDOC's execution manual states the syringes

will be "clearly marked," but does not specify a standard order in which the syringes will be

prepared or how they will be labeled. This could cause confusion in meting the syringes,

leading to mislabeling. which, depending on the labeling moon used, might not be detected and

corrected latex in the proem

c) Eppr_jkSelztinit the çarrectjvrlg during the	 adminishition.

d) I1!!4	 1,10	 ads's

execution manual fails to identify the person(s) responsible for injecting the ledual drugs and

further fails to identib their quilinGstiens•

e)Thil3Lluithislefitagg. An "IV setup" consists of multiple components that

by hand prior to use. If, as is the practice to Nevada, the personnel who are

10
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injecting the drugs are not at the bedside but are instead in a different room or part of the Mak

multi* IV extension sets need to be inserted between the inmate and the administradon she.

Any of these connections may loosen and leak. In clinical practics, it is important to maintain

visual surveillance of the full extent of IV tubing so that such leaks may be, detected. Nevada's

practice, by which the executioner(s) is in a separate room with no visual surveil/once precludes

detection of any leak that may occur.

I) Incorroe4 Insestion of the Cathets. If the catheter is not property pieced in a

vein, the sodilms thiopental will enter the tissue surrounding the vein but will not be delivered to

the mewl nervous system and will not neuter the inmate unconacioui. Na condition, knovm as

infiltration, occurs with regularity in the clinical setting. Recognition of infiltration requires

continued surveillance of the TV site during the injection, sod that surveillance should be

pertbrmed by the individual who ia performing the injection so as to permit correlation between

visual observation and tactile feedteek from the plunger of the syringe.

g) MiloalloufAxtroalhenr. Even if properly inserted, the catheter tip may move

or grate, so that at the time of injection it is act within the vein. This would result in

infihndon, and therefore a What to deliver the drug to the Inmate's Cifetderkel and failure to

render the inmate unconsciout

h) of the During the insertion of the

catheter, the wall of the vein can be perforated or weakened, so that during the injection some or

all of &at drug leaves the vein and enters the surrounding tissue. The likelihood of rupture

occurring is increased if too much pressure is applied to the plunger of the syringe during

injection, because a high pressure injection results in a high velocity jot of drug in the vein that

can penetrate or tear the vessel wall.

11
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g2litlatZlnSittaLlbatiiligelhigla Even without doutette r pedontioii

of the vein during insertion of the catheter, excessive pressure on the syringe plunger during

injection can result in testing, rupture, and leakage of the vein due to the high velocity jet that

exits the tip of the catheter. Should this occur, the drug would *X enter the circulation and would

therefore fail to render the inmate unconscious.

j)Steparinathe Catheter. After insertion, catheters must be property secured by the

use of tape, adhesive material, or suture. Movement by the inmates even if restrained by ream

or traction on the IV tubing may result in the dislodging of the catheter.

k)faun to Prquerly	 FinikSO41010. 
Solutions of catalytic agents such as pancuronium cause *Idiom thiopental to precipitate out

of solution on contact, thereby interfering with the delivery oldie drug to the inmate and to

the central nervous system. NDOC's manual does not specify it how, or when the lin= will be

flushed.

after placement of the IV catheter will May or inhibit the delivery of the drugs by the circulation

to the central nervous system. This may cause a failure of the sodium thiopental to render and

trtaintain the hung* in a state of unconscieweiestt.

10121110-1221kaaj2KILEaniniaLtain. Restraint:II straps may act ii

urniqucts und thereby impede or inhibit the delivery of drugs by the circulation to the central

nerrOuS system. This may came a failure of the sodium thiopental to render and maintain the

inmate in a stato of iutconscionsneas. Even if the IV is chocked for "fres flow' of the intravenous

12
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;CI

:D
	 fluid prior to commencing injection, a 1211411 movement within the re:Mints on the pert of the

0
	 inmate could commas the vein and result in impaired delivery of the drug.

2.	 The Nod for Adequate Training la Admiektering Antithesis

23. Because of these foreseeable problems in edministaing imerthesia, in Nevada and

elsewhere in the United States, the provision at anesthetic we is peribrmed only by personnel

with advanced training in the medical subtrecititY of Anesthesiology. This is hear= the

administration of anesthetic cam is complex and risky, and can only be Peery performed by

individuals who have ccenpleted the extensive requisite training to permit them to provide

anesthesia services. Failure Co ploperly edminister a general anesthetic not only antes a high

risk of medical complications including death end brain damage, but also is recognized to

engender the risk of inadequate anesthesia, resulting in the awakening of patients during surgery,

a dreaded compilation known as Intreoperative awareness." The risks of intreopennive

awareness are so grave that, in October 2005, the American Society of Anesthesiologists

published a new pectic* advisory on the subject of intraoperative awe:mesa. If the individual

ptoviding amends care is inadequately trained or experienced, the risk of these complications

is enonnously increased, In Nevada and elsewhere in the United Styes, general anesthesia is

administered by physiciar' who have compkted residency training in the specialty of

Anesthesiology, and by nurses who have undergone the requisite training to become Certified

Registered Nurse Anesthetists (CRNA.$). Physkians and nurses who have riot completed die

requisite training to become anesthesiologists or CRNAa are not permitted to provide general

anesthesia.

24. in my oprnion. individuals providing general anesthesia in the Nevada Silic

PAWS should not he held to i difterem or lower standard than is set forth for individuals

ploviding general anesthesia in any other setting in Nevada. Specifically, the Individuals
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NDOC's Feisty to Account 1hr Foreseeable Problems In Anestheda

Administration

1. In addition to lacking any policy on the raining necessary to perform a lethal

injection. NDOC's execution =Ma imposes condition' that exacerbate the foreseeable risks of

improper anesthesia administration deacribed above, and fails to provide any procedures for

14

providing general anesthesia within Nevada State Prison should ponces the experience and

proficiency of anestheetiologista and/or CRNAL Conversely, a physician who is cot is

anesthesiologist of a MIEN who ix not a CRNA should not be permitted to provide general

anesthesia within Nevada State Prison (or anywhere else in Nevada).

25. . NDOC's execution prowool fails to specify whether the person or persons

administering the lethal injection have any training in Administering anesthesia, or, if pummel

are given trailing, what that training might be. The *Wen= of any details as to the training,

certification, or quacations of Injection penionnel mins critical questions about the degree to

which condemned inmates risk suffering excruciating pain during the lethal Injection procedure.

The great majority of nurses are not trained in the use of ultrashort-aming barbiturates: indeed,

this class of drugs is essentially only used by a very select group of nurses who have obtained

significant experience in intensive care units and As mune anesthetists. Very few paramedics are

trained or experienced in the use of ultraahort-acting barbiturates Ba yed on say medical mining

and experience, and based upon my research of lethal injection procedures and practices,

inadequacies in these areas elevate die risk that the lethal injection procedure will cause the

condemned to suffer excruciating pein during the execution process. Failure to require that the

person or persons administering the lethal injection have training equivalent to thin of an

ariestbeelologist or a CRNA compounds des risk that inmates will suffer exonsciatiag pain during

their executions,
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dealing with than risk& Perhaps most disturbingly, Nevada's lethal Injection practice pmvents

any type of effective monitoring of the inmata's condition or whether he is anestintizni and

tmconscious. After the IV linos are inserted into the inmate but before the administration of the

sodium thiopental, the execution chamber is closed sod the prisoner is left alone in the chamber

for tin duration of the execudon. Nevada's practice is that all prison perm* and others

involved in the execution will be in a separate room. Them is no window through which the

executioner(s) can observe the inmate as du series of drugs Is Injected. This falls below the

standard of case. Accepted medial practice dktnes that trained personnel monitor the IV lines

end the flow of anesthetist into the vetm' through visual and wile observation end examination.

The lack of any qualified personnel present in the chamber during the execudon thwarts the

execution personnel from taking the standard and neeesswy MOM= to reasonably ensure that

the sodium thiopental is properly flowing into the inmato and that he is properly anesthetized

prior to the administration of the psneuronitim and potassium.

27. In my opinion, having a property trained and credentialed individual awnin g the

inmate after the administration of the sodium thiopental (but prior to the administration of

pancuroniunt) to vetifY that the Inmate is completely unconscious would substantially mitigate

the danger that the inmate will suffer exaur..iating pain dining his execution. As discussed law

In this affidavit, this Is the standard of cam and in many states the law, that is set forth fru- dogs

end eats and other household pets when they ant subjected to euthanasia by pound= injection.

Yet NDOC's execution manual doe* not provide fbr such verification, and indeed Nevada

practice actively prevents the person or persona administerine the lethal injection from

determining whether or not the inmate remains conscious by respiring that all of the drugs imig

be administered remotely, from another room without even visual surveil/mfr.

U.	 By requiring that the drugs be administered remotely, Nevada mai
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411.

necessitates the use of multipk connection sites in the IV tubing. This unneeenartly increases

the risk of leakage and/or pinching of the tubas, and therefore creates a greater risk that the

inmate will not be properly sedated. Any reasonable standard of cart would require a system to
,k)	 be in place to men that the prisoner is properly aneathetiztd.

29..	 Other than stating the lethal medication will be administered at a rapid

NDOC's execution provides no specifications regarding the timing of the JminImiion

of the drugs, thereby compounding the risks described in this Declaration. This concern is greatly

amplified by the use of an ultrashort-acting barhitruate and is borne out by a review of the

execution records from California. In girl of the executions, the time between adminisntions

the three drugs varied for no apparent reason. The lack of a defined schedule for the

administretion of tha three drugs increase' the risk that the sedative effect of the sodium

thiopental will weer off, should the inmate not receive the full dose.

30. Nevada's lethal injection protocol does not account for procedures designed to

cut= the proper preparation of the drugs used, I have not seen details regarding the credentials,

certification, expentsce, or proficiency of the personnel who will be responsible for the mixing

of the sodium thiopental from powder form, or for the drawing up of the drugs into the syringes.

Preparation of drugs, pardcularly for int:newts use, is a technical task requiring significant

training in pharmaceutical concepts and calculations. It is my opinion based on my review of

lethal execution procedures in states that have disclosed mom detailed ;after:Wien then what I

have se= about Nevada's procedures. that there nest many deka asscaisted with drug

preparation that, if not properly accounted for, further elevate the risk that the drug will not be

properly administered and the inmate will consciously experience exenrciatitig pain during the

lethal injection procedures.
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31. The a/taring of established medical procedures without adequate medical review

and research, by untrained personnel, causes great cancan about the structure of the lethal

injection protocol and its medical legitimacy. That is no indication of how Nevada's execution

protocol was developed, who was consulted, what procedures were considered and why. The

protocol may be something the Warden developed alone, or in consultation with other

cmcctiOns personnel, $ome of whom may or may not have any medical training, or any

specialized knowledge at anesthetic literature mid prudes Appropriate mechanisms for medic.'

review, and standardized= of the implementation find amendment process, are critical features

in any medical protocol so that the medical profenionals and the public can he assured that

proper and humane pvcedures are in place and being followed. Indeed, in other awes,

physicians and other medical personnel play a role in ensuring that any protocol is consistent

with basic medical standards of cam and humaneness. Otherwise, the process is subject and

prone to ad hoc administration and =or, if not gross negligence, or worse, an altantion of the

process so as to inflict as mach agony as poseible. With lethal iniection, such moms are highly

elevated

32. There are no procedures contained within NDOC's execution manual for the

resuscitation of the inmate coca the sodium thiopental is administered. To the contrary, the

manual states that -once infbsion of the lethal injection hall begun... the ottani= cannot be

stopped" This would foreclose the possibility of altering the course of an execution in the event

of legal relief Any time up until the potassium chloride is administered, the prisoner could be

readily resuscitated given the appropriately trained personnel and routine resuscitation

medication and equipment. If this wens to occur Mee the potassium chloride wee administered,

resuscitation would be more challenging but still possible. Resuscitation would require

equipment close-by, end properly credemialed personnel, neither of which are specified in the

execution manual.
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33. Used on my medical training and experience, and bated cm my research into

lethal I:001On procedures and practices, it is my opinion to a reasonable degree of medical

certainty that any reliable, humane lethal injection procedute mut account for the foreseeable

eiscumatance of a condemned inmate hiving physical charectaisties that Prevent intravenous

access from being obtained by a needle placing the skin and entering a superficial vein suitable

for the reliable delivery of drug& There have ham multiple lethal injections in which this

problem has arisen limn a variety of circumstances. Some of them circumstance, could be due to •

conditions including obesity, corticosteroid treatment, history of intravenous cbun use, history of

undergoing chentrahenqiy. Addidonally, some people happen to have veina that are too small or

deep to permit pctiphaal amass. It ie of not possible to anticipate difficult intravednus =OS

situations, and there ate multiple examples of executions in which the personnel placing the Ws

struggled to obtain peripheral IV scow and +mutually abandoned the elfin. NDOC's exemnion

manual is deficient in its failure to plan fur the foreseeable posaibility that peripheral IV acme

can not be obtained.

34. In this setting, state lethal iojection protocol* typically specify the use of a "cut.

down" proceduns to wenn a vein adequate for the reliable Maine of the lethal drugs. Aside

from specifying in the "List of Needed Equipment and Materials," which "may vary," it "sterile

cut-down tray if =essay," Nevada's lethal injection execution protocol cootairm no reference

to plans for dueling with the foreseeable circumstance wherein peripheral humvenous access

cannot be obtained i the arm or leg. No informed= regarding the training, experience,

expertise, =dentists, cerdfkation, or profickatcy of the personnel who would perform such a

cut down" procedure is listed in the Nevada lethal Weeders protocol. In this regard, NDOC's

lethal injection protocol is deficient in comparison to those of other stales the I torn reviewed.

This complicated medical procedure requires equipment and skill that are not accounted for in

the execution mama It has a very high probability of not proceeding properly in the absence of
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adequately trained and experienced personnel, nd without the necessary equipment if done

improperly, the "cutAlown" process can result in very serious complications including severe

hemorrhage (blooding), pnewnothorax (collapse of a lung which may cause suffocation), and

severe pain. It is well documented that lethal *action procedures in other states have et times

required the use of a canna/ intravenous line, NDOC has not, to my knowledge, released

information about the wad for central intravenous recess during prier execudons, and the:ell:me

it is not possible to make any assessment about whether the necessuy safeguard' have been set

in place to ensure that the procedure is /amenably hunting.

35. This concern over the challenges of IV placement has been demonstrated In

nurrierotm taus. For example, most recently, during the execution of Joseph Clark in Ohioi

difficulties in finding a vein delayed the execution by almost % minutes. Sot Andrew Welsh-

Huggins, 1V Flasto Led Kills, to Agfa,. Plan B. AP (May 12, 2006), attached Immo as Exhibit

E. The execution team struggled for several minutes to find usable vein. The team placed a

'shunt' in Clank's left MI, but the vein -cougpseir. Subsequently, the teem placed a "shore in

Clerk s right um, but misedtesdy entenpmel to administer the lethal drugs through the PI in the

left 111111 where the vein hed *heady "collapsed". The difficulties prompted Clark to sit up and

tell his areendatiers "It don't week" and to ask "Can you just give me something by mouth to

end this?" Similar problems muffed dining the execution of Stanley "Tookie" William the

injection team took 12 minutes to insert the IV lines. The first line wan placed quickly but

spurted Wood, and the staff snuggled for 11 mimeos to insert the wend line, having so much

difficulty that Williams asked when= they were "tieing that tight' See no EXECWOM ofStanley

rookie WIllions, SFGate.cont (Dec. 14, 2005), attached hereto as Exhibit F. The difficulty of the

challenge presented to the IV team is evidenced by the comment that "By 121 0 am., the

medical tech's lip, were tight and white and sweat was pooling on her forehead m she probed

Williams' UM," Similarly, the execution tog of Donald Beardslee's execution indicates that the
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second IV line was ln3ened with difficulty," and the time entries indicate that it wok 12 minutes

to insert the second line, which is consistent with encountering problems in inserting the IV.

When it procceda smoothly, placement of a peripheral IV should, in my experience, take on the

order of two minutes or less. In the execini011 of William Bonin, It took the stiff assigned

anywhere between 10 and 27 minutes to fashion the IV lines (the records are unclear 13 to this

point). This is an mummify long period of time for an experienced and proporty trained

professions/. In the execution of Stephen Anderson on January 29, 2002. One of the Persons who

attempted to =UM an IV was unable to do an without causing significant bleeding and the need

to remove his gloves. Again, this indicates that the process is a difficult one and dist it is

necessary that the persons doing it are properly trained and experienced. As is widely recognized

in the medical community, administration of immanent medications and the smusagement of

Intravenous systems are complex =keys's. While speculative and not evidence•based, it is my

pinion that it is Wady that IV *cancel is tendered more difficult in the context of executions

because the inmates are often in a very modem status, which mess the release of epinephrine

(schenalin) and norepinephrine, thereby esnedng constriction (narrowing) of blood vessels

(including veins). When veins VW c011igriCOMUNITIOVAil it can be difficidt or Imps/61We to Insert

art IV catheter. 'This is the best *eplanmica I can provide fix the ottr.riviss uncaphined

extremely high incidence of difficult or foiled psriphend IV placement, its inclividusis lacking

knows risk actors fin difficult IV access.

36. It is my further opinion that to came a lethal injection without substantial risks of

inflicting woe pain sad suffining, there must be proper procedures that are clear and

consistent: there must be qualified personnel to mute that meshed* his been achieved prior to

the administration of pancuronium bromide and potassium chloride, there must be qualified

personnel to taloa chemicals and dosages, set up and kid the syringes, administer "pre-

injections," insert the IV catheter, mad perform the other tasks required by such procedures; and

20



then mu* be adequate inspection and testing of the equipaunt and apparatus by qualiftal

personnel The Nevada Department of Corrections' written procedures for Implementing lethal

injection, to the extent that they have been made evailable, provide ibr none of the above.

C.	 The Use of Pasteroaluat Bromide

37, Nevada's use of the drug pancuronium bromide naves no rational or legitimate

ptupose and compounds the risk that an htinate may suffer excruciating pain during his

execution. Pancuronium paralyzes all voluntary muscles, but does not affect sensadOn,

consciousness, cognition, or the ability to feel pain and suffocation. Because the sodium

thiopental and potassium chloride would in themselves be sufficient to cause death, arid the

potash= is adminbtersid well before death would ge,ul$ from the pancuronium alone, it is my

opinion held to a ressonable degree of medical certainty that them would be no rational place in

the protocol for pancurenhan as the Lethal amount of potassium chkrride is administered.

38. Peecuronium bloat* Is a neuromusenho blocking agent. Its effect Is to render

the muscles unable to castanet but it does not affect the brain or the nerves. it is used in surgery

to ensure that them is no movement and that the patient is securely pernlyThal so that surgery can

be perikented within* ocatraMion of the muscles. In surgery, paremonitmt bromide is not

administered until the patient is adequately anesthetized. The anesthetic *up must first be

administered to that the pedant Is =anxious and does not feel, see, or perceive the procedsne.

This can be distortuiried by a treined medical pmfessional, eitha a physician anesthesiologist ore

nurse anesthetist, who provides Glow and vigilont ntonitoting of the patient, their vital signs, and

various diagnostic indicators of anesthetic depth. MCC's eX1411101% manual, to the extent

disclosed, fails to provide an assurance that anesthetic depth will be properly assessed prior to

the administration of pencurmium bromide.
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39. If sodium thio' petite' is not pttpedy admiristered in a dose sufficient to cause the

loss of consciousness for the duration of the execution procedure, then it ía my opinion held to a

reasonable degree of mcclical certainty that the use of paricuronium pieces the condemned inmate

at risk for consciously experiencing paralysis, suffocation and the excruciating pain of the

intraveoous injection of high dose potassium chloride.

40. If administered alone, 4 lethal dose of pancuronium would not immediately

a condemned inmate to loss consciousnms. It would totally immobilize the IIIMEN by paralyzing

all voluntary muscles and the diaphrepo, causing the inmate to suffocate to death while

taped/mein' g an intense, conscious desire to inhale. Ultimately. consciousness would be lost, but

it would not be lost at an immediate and direct result of the pancuronioro. Luber, the loss of

CODIVAQUOM$11 would be due to suffocation, mid would be preceded by the torment and agony

caused by suffocation. This period of torturous suffocation would be expected to lest at least

several minutes and would only be relieved by the onset of suffocation-induced unconsciousness

or by death from potassium World&

41, Became the administration of paralyzing dose of pancurordimi 1Nomicie to a

conecious person would necessarily came atcrociating suffering, it would be unconscionable to

administer pancuronium without first ensuring that the induction of general anesthesia had

successfully achieved the necessezy anesthetic depth.

4Z Sued on the information avsilable to ow, it is my opinion held to a re*Sanable

degree of medical certainty that Nevada's lethal injection ptotaxil cranes an unacceptable risk

that the inmate will not be anesthetized to the point of being unconscious and unaware of pain

for the duration of the execution procedure. If the inmate is net first success/idly anesthetized,

then it is my opinion to a reasonable degree of medical cotainty that the pencutonitun will
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paraiyze all voluntary muscles and mask external, physical indications of the excruciadng pain

being experienced by the inmate during the process of suffocating (caused by the pencuronituri)

and having a cardiac arrest (caused by the potassium chloride).

43. It is my understanding that NDOC's execution protocol requires the presence of

six to nine official witnesses to the execution and permits media witnesses to the execution. It is

my opinion hued on a =amebic degree of medical certainty that pancerenium 1 when properly

and successfully administered, effectively nullifies the ability of witnesses to &scent whether or

not the condemned prieoner is experiencing a peacefid or agonizing death. Regardless of the

experience of this condemned prisoner, whether be or she is deeply unconscious or experiencing

the excruciation of suffocation, paralysis, and potassium injection, he or she will appear to

loam to be scene and peaceirid due to the relaxation and immobilization of the facial and

other skeletal =ales The use of pencil:mien, in my °plaice, therefore prevents the press fi0113

falling its essential Ametion of infecting the citizens, officials, and courts of l'ilevala about

whether execution by lethal *Kilos is conducted ia Nevada State Prison Ins manner that is

constitutionally compliant and humane.

44. The doses of sodium thiopental arid potassium chloride art lethal doses

Therefore, it is unnecemeary to administer panourouium bromide in the coume of an execution

when it Is quickly followed by a lethal dose of potassium chloride. It Derma PO legitimate

purpose and only places a chemical veil on the process that prevents an adequate assessment of

whether or not the condemned is suffering in agony, and greatly increases the risks that such

agony will ensue. Removal of paricutettium from the protocol would eliminate the risk of

conscious paralysis Dom occurring, It would also eihninate the risk that an inhumane execution

would appear humane to witnesses Finally, removal of paricumnium would 'moldy reduce the

possibility that the citizens, officials, and courts of Nevada could be inadvertently misled by
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media reports describing a peeceful-eppeanng

expetiencing exeruciath41 suffering.

fact the prisoner could be

. 0

D.	 Consequences of Improper Anesthesia Adminiskatioa

4$. Execution molds from Origami. indicate that four out of the six inmates

executed in California since 2000 continued to display activity and behavior that is inclonsistan

with the successlid administration of 5 grams of thiopental, the amount required under

California's lethal iniectica protocol. Five grams of thlopentel, the dose required by the

California protocol, is a massive dose that, if summit* administered, fat exceeds the amount

rummy to completely arrest resin:story activity in any prisoner. I therefore can maids

medical explanation for the inmates' madame' breathing other than that the thiamine wee not

adminiatered in its entirety. If the full dome of thiopeetal was not administered successfully —

is smugly suggested by the inmates' cominued beeathing — those inmates faced a sigrdikant risk

of nansining conscious or repining consciousness during the lethal injection procedure.

Importantly. a person who is breathing while under pmeal anesthesia Cini3C4 be deeply

anesthetized, and may well he awakened by a *end stbmilat.loo suck as a metal incision or

the adreMistration of potassium

46. The handwritten records of Smiley IToolcie Williams' execution indium that

Mr. Williams did not stop bambini' until 1234, upon the Winkel of the potassium dile/WC 12

minutes after the thiopental was Injected. Thus, the thiopental did not have the effect on Mr.

Williams brain and respiranny activity that would he expected with a high degree of certainty

from the delivery into the circulation of the foil 5-grim don of thiopental.

47. The execution log of Clarence Ray Allen states that Mr. Allen continued

breathing for 9 minutes alter the delivery of the thiopental. Again, 5 gram of thiopental, if
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successfully delivered into the circulation simply shottkl not take 9	 to ablate cerebral

electrical activity and respiratory activity.

48. The January 29, 2002 execution log of Stephen Wayne Aodenon, meals that Mr.

Anderson continued breathing until 12:22, 3 minutes. after the thiopental was athninistered.

Again, this persistent respiratory activity is not consistent with the expected effect of 5 grams of

thiopental, which would be to stop ail visible respiratory activity within a minute of its delivery

into the eirctdation.

49. The March 13, 2000 =cud= log of Derrell Keith Rich, states due Mr. Rich's

respirations ceased at 12:01, with the administration of the peneinuniton„ but that Mr. Rich had

"chest TilerVethelite lasting from 12:09 to 12:10. These chest movirments, beginning after Mr.

Rich had ostensibly stopped breathing (and while he was still alive, as shown by his heed rate of

110 beats per minute), and 3 minutes glee the administration of the thiopental, aft again

inconsistat with succesaftil adardnistration of the thlopentsi. Thw chest movements are

istent, however, with an attempt to fight against the accruing paralytic effect of the

pancuronium. Had the 5.grant dose of thiopental reached Mr. Rich and had the expected effect,

he would not have been able to fight against the paneurnahna by attempting to breathe, nor

would he eves have been avert of the effect of the peneuronium. Indeed, .because S grams of

thiopental would have arrested all cerebral activity, including all respiratory drive, thee would

have been no effort on Mr. Rich's part to attempt to breathe during the onset of the panctronium.

F.	 Nevada's Execution Protocol Falk Below the Makatea Siaadards

Mandated kir Veterinary Euthanasia

50. The Amain= Veterinary Medics' Association (AVWt) states that when

potassium chloride 1 to be used as a euthanasia agent, the animals must be under a surgical plane
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of anesthesia and the peronncl performing the euthanasia must be properly trained to assess the

depth of anestheibt. The AVIvIA panel specifically states that the animal must he in a surgical

plane of anesthesia characterized not simply by less of consciousness, but also by loss of reflex

muscle response and loss of response to noxious stimuli." It Is difficult to understand why the

NDOC would chose, at its discretion, to use potassium to execute prisoners ad would then fail

to adhere to the basic requirements 311 forth by the AVMA to ensure that animals do not

experience the excruciating pain of potassium injection during euthanasia.'

St. In Bearddee it Woodford, the Ninth Circuit recogsized that nineteen states have

=wed statutes that, like the AVMA Report mandate the exclusive use of a sedative in the

euthanasia of animals. Although Nevada has not yet enacted such a statute. Nevada law

expressly contemplates the use of sodium pentobarbital and requires that pasonnel who palatal

customers of animals must be xoperly trained in the procedure. No such requirement exists •

NDOC' a execution manual.

COMIUS10111

52. Based On my research into methods of lethal injection used by VITIOUS states sod

the federal government, and booed on my training and experience as a medical doctor

specializing ill anesthesiology, it is my opinion based ens nanonsble degree of medical certainty

that, even the apparent absence Of a central role for a properly trahsed medical Of veterittaty

professional in NDOC's execution procedure, the chemicals toed, the tack of adequately defined

roles and procedures, and the Wore to properly account for foreseable risks, the lethal injection

procedure Nevado' employs creates medically unacceptable risks of inflicting asetueiating pain

and suffering on inmates during the lethal injection procedure. All of those problemsttould

be addressed, and indeed have been addressed for the euthanasis of dogs and cats. It it difficult

to understand why NDOC has failed to address these problems and has failed to meet the
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minimum itandsrds set forth forveterinar y euthanasia.

53. In addition, in order to more billy and fairly usess the impt of the filings of

Nevada's execution protocols it is nacaseari to obtain all the records and lop used, and Alt

official witness statements front prior executions, as well as the full rules and regulations devised

by NDOC for lethal injection. This would include identifying the qualifientione. expethoc. and

training of those persona who apply the Ws and who administer and monitor the inkotion.

I declare untiez penalty of pury that ths foregoing is uue and correct to the best of my

knowledge and that this declaration was executed on May 16, 2006 in New York City. New

York.

Mark .I. S. Heath. M.D.
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The &Viewing um at ixecopts dimmicd in this Advisory Wads comeinuseent general

onarthasie, dopth citeacsthosia dope calypso:Ilia resill, &Minnie, isansopoildiva owannew end

twain finintion monitors. Consistent definitions er doom ken WO ant mad= in the Striatum. Per

purposes of thie Adviany, these taw em agenda** (Moo d or kkoridtiod s hams

(1) Conscietanest Conostemaoso is s Mes is velthh patina lo ale to pews taut:1W=

tom his as her summodings. Cmodcassais 1 onmened by obarving a potient's paipossitd

reopanam to vettms	 itiontiffors otpinponsoil swam include mgenind

intivements &Um* voice commode et ansiondminitt alamti. t Per essoople, aiming of

the gym is one of several poositie Wedeln ar matt= at mosminamme. Amps:a

roepatiaso tog be shorn whoa peoebnis is runt azdequeen of seninieghod ammo

or the odminietrati= of,moreertooder block* drug.

(2) °nowt eneirbesie: Cloaend =mitosis io dmitood as chug-Wood ION af ounrciouneli

awing whieb pain* oft not mom* even by =WM stimulotion. t The obi** milmin

vtiuiflgtziy Udine &glissando* io odes impaired. Pedant nit= minim essimmes in

maineining $ pant aim% and postai pr isms	 low he mind become at

depressed yomonseal yontiletioot at diutiduced dewed= of naosomMillet tbastinn,

Clilikwascular itection niey be Mpoinat.

(3) Depth of monnhatint Depth of oneedinis at *di of *P olk farm to s coothilumof

poogiesive ontad nom* gyms doptmoina sad dommead roeponsivensoo othreihnien.
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&ph •1014stiosLesilMies arrow' sesidissis. ail Weis el seisimiadiplosr AMOCO **MY of
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(4) Recall: For the purpose of this AIM/ay, mead is be paddies akility tri maim wad

inliMarillik Recall is alantaad by a primes report of pittvieGi iv 	 Ia patticolw, avaola

that =mod darias metal soctamin Lyda memory Lu macmad by do patiantes ability

m	 qtatific mans that to* phant dorhig mond amadania. hoplich stratary is

assaiesd by champs in paribrommit or behavior witho lat the ability to mall 'pacific WNW

that tack plan duriap seam' inselicate that tali dim dupe A mart drama may be

epostairoves or it may only be *Wed la a mumurad istarAcw or gm:dimwit*. This

Advisory doss not addraw implicit maamay,

(3) Amelia: Aram& ie the shame of mall, Many annantetia drop podia* arausaia at

scessuradma null below damn renammny r newiesiion of 	 Anteminat

sinensia is lateniad when a drug with NNW* popniits is adminisimod Maw ioducdtat of

analthcas. Rgingildelolnoda is ismaded whoa a drag such as a bemodtmesius

admisiatam0	 aa want that may have cnima or ban amaciated with lanaoptami/a

CONCIONDEGI in the hops that it will acmes maim anstke neezeseas" from ritcall.

(d) Intraaparadva termenessz honwpaitilve swarmin g moum whom a pwlett Woman widows

during a pcocoium pnrinnzed under permal aneetheeis and lititioqamly hes mall althea'

evens, for the purpose of this Advfaary, tocuil Is limbed to math mammy, and dam not

Include tha Mn. beam peoend aleatheent ia ft lb , induced or die time of erowipeas from

weal anailhces, who* arousal and mama otcaneciausnam ant Winded. Dramnins la wit

considered intmaperadvo awaniuma,

(7) Brag halation monitors: Bata fitactiao monitors are devices that re gard or promo kale

electrical activity and comes those ipais madmmaticatly into a ceadtmem swum

typically =lad from 0 to 100.1* addhion to spootatwous cortical &Mimi activity

(clectralocaphaktgram, EEG), them davicao may also mold and imam avoluai cattiest sad
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tubcotdcal activity (sudiaRY eVolvd pobstWa, AEP) as well as cbotromyorpopitic

acdvity fitint scalp nonclos. For ths purples aithis Advisor/. only nonton purported le

imam depth of anesthesia or hypeosis will be considered. Otber. noe-MAEPANG

devious sre aim svailablo, but are not addinsed by this Advisory.

?writes, alike Motto,

lotteopmelve awareatos seat inaaral monk* is ea imports* clinical problem that c isarLy is

within the fotentetion doable/ awl coniudni medical education in assitheskdost The purpose

of this Advisory us to identlk rifle Anton tint nary be assortinted with istreopeunirve awenness,

provide decision tools that may noble the ambito * Nan the Goqinoey of uniaitudel

iimrsoperstivi aworwans, nimble the pursuit sad MAW** dans** that may proven or ream

the frapiency of iistroopentive owenneas, sod provide Odense for the luirseperstbe use clink

Rondos inostinos as they Min in haireopnedve meorteen.

c. Forme

This Arivieny focuses ni die porlopermn maassement of gybe* who no vadsrpoinj

proccdore dosing which mot sneetbnia is iidisalmered. This Advisory is aot labaded in the

psriopsretive inbustermiet of odaimal, modem* or decp 'sancta the OR et [CEA *limn ye

local ionseberia without gamma anierlarig osonikend aordiens carg inched latabeekei dividers

Or than unisrgoba *sanitation la emoripiney name eilor the admialuntion ofe asionnanniter

block or intentional istroopenitive maw, twine (c.ip, z the pogrom of aseesnag isinmperative

onoologia !hoodoo), fa addition. dais Advisory is not beaded to address the perioperatuct

anungoone of *lob paritsta.

D. 4pirtieedopo

This Advisory 111 Warded her use by ssathesiolosisis, other physician who ruperrin this

sail:demi= ofssoaroi armAlbolia, and all other lodivirbals who albinism went snendsesia.
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The Advisory may also serve sa gesgumtree Ibr ether physicians aid heel& awe picessioneb who
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Tar k Force Members end Caousshow
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(1) review and man the currently eveileble 	 litsmiscre obineopmetivesmottains. (2)

obtain aped comsat= and while *WM *04 (3) devehiP a illsedes Advisory- The Task ram

comprised otanesthselologiste hues various geographic ante of die United Sato, so

eateshatiologin tun the liatherliode, and (010 siethodalegiets tam the AM Committee oe Medics

Pennwooro.

The AM appointed di, 10 nensitere to the Tuk Form bscsam et their knowledge at tiaposeles

Ow medical speolelty of ans phesiolegr, and the dassiorottot apes:doe mamas. The mottles

include b4 myna limited to acestbosiologion with spstrislised Inerwkdge or monde* 1* $. area of

nelmeinitheni01017. Two of tho 10 esseabses disclosed smart of 	 iblei Olt ft timid tome*

ini compiny developing et manutheturieg bona Amino moonto. o, which cempeales hivesdkant

tint eclat interest ht the expeeskd ese aunts monitor& Othox tomb= may hive reasived huts

fans or bave a theuscial bona in othor companies. Nab as developers or MIOndiNglilln at

sesithetica, that may be indirectly Ahmed by the weeded uee ennui liateles nensitarn The Task

Fens did not tweet he tomb= to disclose such Wanes bonus they were damned to mote

sad apeouladve to presto Gala= allow&

The Teak Penne, in WM sought input how consubtagna, zany at wham who bad putionleriled

latelsledge. temerity mike Wine In ininninradvo instonoss sad brain bunks nicsitera. Such

knowledge or *poise is lased ix pert in tams cases at remorch or investigidend sensitise &Wed

bye company dovoicstos or ounufacoaring bnl. &Min roonnors. Fifty4ber paten ((du

consultants died:nal receipt at fends am or a Solaria interest in a company dovoiophig or
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The Task Forts did cat request im cossaltants In &West ruck intent4C1 beams they wets

deemed tau remote and apseclativo to present calibre atintetest

The Task Faroe used a sivotep proem Fink the meta= reached caomesue ea the eriteris fat

;midgets detractive privatelye immwentioas ftw dw peavendoei of inivoupsitive swascams

Sacred1 they crenated original snicks published in par-arviewodjoureala odevarst this issuc.

cetsetitane asba had empress or erredIn istraapermive oilmen and who practicad er

sparked it disarm wither (o.g.. ookrodoto Wier physicians la *carloads owl private practice) woo

iilkitd so perdeigam in opinion sump as the afftesiveasse of miens peopiestive mantownest

stratesirs, and to wino aid emearstet on s** at the Advisory dewskped by the Task Forge

Foal* additional opinions wet scathed Atm.readout sample at active members O( $I MA.

Mb. the Teak Foca bald apea tbnw at three amienal imeturinnal anasthada mambo to

solicit ioput Go dig logy commaof this Advisory. Six* all mailable izelbsrastiart was wed cs build

cowmen within the Task Fara on the Ariviraty.

no draft dams= wale nate available fox review as the MA wahine, and commeatary

*vital via sessil aannuaccesat So 411 MA mambo& All sabssioad aommanis wire camiderad by

the Task Forte in preparing the final draft

Avoilabill* awl &mg* etjhogeni

Practice advisories are devaisped by. protocol similar to dist of en AU evideses-based prate=

guideline, inks* 4 systonseic search sad evaluation of the iltamore. Howevx. practice

advisories lack the support of a =facie* nonsber of adequately enattellad wadies to panel

aggregate auslysm redo" with rigeneus statistical teekulqua sack as matalamtysis. Noostheisek

litcratumbased evidence etues case marts and other dascriptive studies are cansiderad eerie" the
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'the Moat% mesas =toy set astered by be AM HMO tholugeaso QM1ZI?WIC Itstaid
ha ratlekistel **nil pro*. smug	 pAsio1 Wats las d iontimillmakfibat

developer* of the Advisory. This litoranat dee pane the Ideetificaties of recuning patens of

dialed pacers.

As with prudes guideline, foetal sway id:moon is colleted Sae conaltati and

membeiv of tbe ASA. Tih following tan= describe yam moans for any Vedided

Rape= am solicited ona 3-peint wig men taxa I (strangly dhow's') to 5 (tirmily agree)

with a mom of 3 being equivocal. Survoy =poen am enamarized heel on emilse video as

follows:

an* Agin	 ladles acme of (As lam SO% of the =pones me 5)
/MK	 Medina RCM u(4 (At kat SO% of the teedill am 4 or 4 set 3)

Media Ma en (As hest 30% oldie sown= in 3, or oe
114Passa category or =ablative of Rahn Ongodas mein st teem
50% Odic rcipame.)

Nogg	 Mediae moose 01'2 (At lame 30% of mimeo in 2 or I and 2)
Map* Mum Wen score of I (At lait 30% aftapixecs en I)

Additioaal inihnestion is obtained from open tbrum premeatioes ad other anted ad public

amok The advisory stetemente teasined is this document maws a disdlletkibottbs most

spree= of dial= apiaina sod lituraturebeeed findisp,t

Advise*

L Proopareth. ivahlariaa

A prectenthe eveluatiat include' (I) *lanes a based Waxy (14., medkeiremords,

laboratory mom paint or panes earl family intervini, (2) =Wine; physical CUIzainatine,

(3) identifyim patients a risk for hemopromive insectseas (e.g., pineal serstbstion type of

narlday), sad (4) informing soteetad pedals of the posetbdity of intraopentivi' SWIRCaelt

Descriptive axles sad MSS mind' 3101plit dnaiic peke derameisna say be ateriated

with hinioperstive swanearss including age, radar, ASA MICUS• sad dreg regiainCi orogengem44.

I Wm ss appoints I Aar s innanory at dm Wynne's.
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ii Dowriptive *adios and most mons sagseil dat cattle Facteltvi 04, COMO math* claim

surgery, Ow= itirpfyYkik" II win se emethetie hahmiquee (tip ripidkequesioe haluatioas

reduced anetthetio dome with or without the pianos apire$11024A13444.1343641 mey be usociated

lie an ncr	 risk atiatisoporadve avirozwes. No studies vow said that amoliood the

hapect of tattletales the patina odor to misty rift pose/Ws dittelociserative swermsess.

The aosaulteata and AM cambia som that a prooporattve avaltatioe mey he helpful le

ideas** pekoe it rid fac lageoperative swertteem... la additlon. they epee thet a haulm*

preoperative evaluation 62 iikatify paints at risk of iitappinsive swam= aboakl Wade review

of* pedlars =died record,a thaumgh	 exemioadtm, lad a pedant or whit sod feenly

interview. They twee that podia uheramerldos dist any piece a pawl at rid kw iotreopuntin

amens& inahada: subanuice me or abase, Limbed heasodyosnio Mani% mod AM Most 0(4 or 5.

The eamulade law* wee end the AM mionbers visiting a hider/ diatitogorsdvs

Easy place a pale* it eidr., The ecomihear &wee mit dm AM member* OS riqUiV001111 twit*

wirsthir all patiiinti should he lammed of the poesihRity of latreopecialve wereneas. The

cossulteaft etransly arse end the AM rossiere woo &sit only palm* acerkkeod to be at elevated

risk of latkievitadve swerves* ehouWle leihnned of tic posubaillp oifildraepan give awanomm.

Finally the ammulteese as4 el AM members disagree dos infamies tbe patios preopseadvely of

the risk celehioreedve swarm** Memo the mead risk of hesoperedso swermeal.

Advisory. The Task Force believes the same components of dr pttpopastive evelustic* way be

matbi Ii ideetilVing a pekes it Wormed sit for avilinnell. Au *value** should Mode, if

puesible.a mica, of a petiasee medical tecomh for pcwrieue uoe.os olowanosso or Wilt

poostial risk boom $ potion intsreiew 10 IONS level otos*" or pelt** irgaimmea with

soostbesis. sod a physical eursistaion. Potrodsi risk !WO CO maid* ibr *am sodwiloim

• Rat ta	 2 hr ceovirie mob of the marbly ad MA iosisitihip any"
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ma folOviing Pricks WY/tory was waved by us MA Muss c4 Osiscsies as Ociebst 20, 200& it should
be	 * linei• TN. pate 104111Erf all be ;OW* Iii Uri	 citheiansi
pang antstheeie intim* sonstatioe use or abut (e.g., *aids. beasodiassoinek =gawk I Wm,

of mamma, a histaty of difrunalt Webs** or anticipated difficult intubaloo. ohmic pain wade

ligh doers of opioids, radian 'uneasy, Caveat section, name awl enterpatcy wpm t54ucc4

mob& dosintbs presence of perelyele, phoned we of nude reins* dUrinj the

OW of tenant ancedissise toad intraveuses aneetheaii, the phused use of ilii=111 egaitio•opicid

anesthesia, ASA wog of 4 Of Si and build hemodyneerdo poem The mem= ante Task rota

is that *taw ithecs the individual clink:ha ootwiders to bs it subsandally ininessed sialt of

iromporative awareem *Add he banned of the poesibtlity of inneoperstive swarms, when

emanultancee porn*.

IL Preleakcsioa Phase qfkostkoffs

Issues wombed with the preindados phase of Incedtoda Metal II the prevention of

iggreoporstivo eareeeticss include Auk* the ibudiasies of ensittssia delivery 'yams, and the

ptephybotio achaimistrocica of henandizetginea

Al*ough (hedging dui Asectiositig of aseedreeie delivery vow= le sonedird prudes, saws cum

of hitomporsiint swamis havo resulad fora exi low comisirstkos of WOW Maas agesdritics

Of drus wen. inoludies drug delivery errain s." Ons double-blind madoeined elided trial

valuated the efficacy oldie pruphylacele sibtiainuSion at sidaudssi u se anesthetic niluvent

(Wog =Watery ptomaine mho total intercom salethoisand reported a lowar fregssacy of

istreoporedve swum in the mWon poops coespined to the pia gibe roue Two

gandembed *Hirai trials ezemined enterostude nunesia by providiag pictures al *distil after

administration of gaidarotant but bell= induction of genteel soenhesin Although dues studies

repaitirr4.4 wag ki pmtic esinistate4 midesohen, the MIMIotaosiciois during

goicral asesthesis sad ruhesquent istreeperativet Eargenue was nee eigansined,4141
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The folbuslog 0r8C110 08,441lysms apprommilrf Mu AM Russo of thisesisa
be considered MM. This prodlor edviscry voi be ind101104 111 fasi IN1w )01411 Mishithat

The caustitints tad AAA rososbas erronsly wee that the Auxibeing of elesthaeht &bay

174"2 (e.g, VaParinni iamb* purge, took gas ftow, IV lines) diould bechecked to reduce the

risk of letteopentive evrarcncin The consults= diatom end the ASA theeixtre hi equivocal that

a barrolieraepine ar racopolamble should be used s compare, of the method° to rock= the risk

laterapaitive anraramoo Oar at patients. Tbe tortathedte setto that homodiatePim

scopolsodos *add he toad be pationte aquiring laudiar dour, of socethceics, patients undereeine

coadbic survey, and pods= =knoll% Ovum Dom. They an equivocal made. pled1801

=kink% Cassese 'adopt eataissey espy, sod with toed Wrong= esestbusts. The AM

members gene dud heesidiammine or seepolamise Amid be used ibr pabtate requirbug smear

dosages of asothetice, *cots underpins swam =pay, ediagescy sow, hums sorsay, sad

toM intervasous ineetheels. They ere squirt:cal regardlite pedeees undergoing 0811180118 adios.

Advisory. Sims ironsopcsadvo tormaas may be mod by equicaloat meifuoutioscw 04.11109

the Tuk rains believes that then abasid be mdbanrat to iabe gkilet prOi0801 ibe saselhade maim

sod aquiroutat to saute the do disked anallido drugs sad does will be delivered. Theme

procedural should be ausadad to include vabberise rat= prayer bactiasins of issksvommut ammo,

Woks pumps sod their couneatiese. The Teak Farm gamesman le dist die decision to anaullict

boondiratcpime prophylectiailly *add be =de es e comobreue heels theMimed pedants (e.e.,

pakets reqeirieg smeller douses of eneedatige). The Task kr= seuriceo dot tidayal etoapeat

logy accompany the use of beneodiamplas

111. hstrooperothw liatiorkg

lareopaselve averstuos meet be eraissured dais; the bthaspeoraive phew of sousaa

smmthosda, lino the nooll comas= of rawairtne cep oily be dettathital ecelgstudvitY by

gratis* Lath:meth= (Ludy am the puke& There*" tba litimaY aim MmHg inirsoPerdivs
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'wing addressed by this Advisory is whether the uso of del techniques. criovesdooal

loins system, or brids huiction =shore resbace dis =arms of bersorentIvo awareoese.

The fatality af litenitue obtain' ad duRas tho mob end MiaW moos did not directly adittet

whither dose tecitekeres, *teem or teoeirore redone do Among of fatunpaadve

Frowever, raw roadies NMI glued drag mixt isesoperadve messing or 1	 vans from

meafaaring satvidrs. This litersime, wham sot direedy stosesin the kaput of as beamed=

owstooses, Ohm repcood moms or values dud occmerad at ide ptifiabla times rinriss the

perioperadve period with the Wee** admen/Me or prodlcdat mistime In the depth of

ammhesie. ithsreibre, ociounestly reponsi Indigo from this littatece we spromonsed below.

The Iltresalot for cock icoonistlos Is reesrood In ths hiker/Las odic (I) essairiosized !Aka'

trials, (2) soorsodo'named otozoirotivo stadia (alp, qual•elliperu1iO01, pralpeCtiVO When St114106

(3) rommiedend riselins (nip, correlation diaries values with iod-tald conOlossitioat of IP/poplin

chup or with =worm* Is racoons to tioltiON stiolid), (4) deocriptire reports of toositor jades

velum it Piallettlar thus dude* procedure and (I) erei mode of swami orvanoteadal tronfits

ec Imo wain* &dna MallitOdell actiaity. Coodmioad nadirs after tepee • eremare of

assoeiptioo teems two condemnor variables (nik, the croeletime beams in vetoes and

eneeksde (bug cosernmatinms). Other =admires' reessais Wads a prediction peollohility (Ft)

value the povidos ammo: of how well a isiaariar or lecholque cso diffsteatioto homes two

dittoed clinical 'tato (44$ imPoom MINS a/MIMIC to varboll tottkektie A Pit VOW Oa°

indicates whet sesociatie• holm= WI Woo value and saran' stak while a ft value of LSO

indicetsea prechodon probability "Rod to dame

A. Metal Tochisisese id Comvookrod Mori

Aeon the ethical techniques Mihail to ewer %inoperative CCOO;10111111016 me dada* for

movement, stipons to covareswis, owed eyes, eyelash rrilea, maim =epees; or diamettn•
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Do dng practice advdary was topressd byins MA Hama of Odoostmt on °dam 21, 21)0t 1 shoWd
coneideildanaL Thio maim otimay va to Naha* A* Ritio loit GIN pod AraihniallIDIV.

plopintioa sod terns. Convendacal mosdiortns system include AM stooducl tuatikains"

ai the end-titiol anotbetis asslynor.

No obits! trials or ohm camistradva siudias wire toad ha g azlotiosdi. Oho oidoksi

tsoinique or cowards's!! aionhariss as the iocidimostof isinoporstivo avveressa. Conclational

studios monad Pk velum fusing from 0.74 to 0.76 kir the association balms neat or surpooshl

taavannot sad Jahcators for deptit of asesdieskt.44 Ox study morbid a alpines* associsdon

*ova Romas to commend sod austuory whin continsota inhales of propahl won used si

includiad smathode Pk voices tar Mae artariti menet (MAP) mord from 0.61 so 0.94 he

niatiovidtiss s rospoosive Sato bona as unsospootaloo Os; and Aram OA! ia 0.19 he distimbhing

U machnizo' d dam from emersmoe *Aiming soosthoula (Las feat nspouts). Pk %WM Ihr ban

rift OW nutsol ban 0.30 to 042 for distingoishiss $ respcosive site boot it nottspotoive sale,

tat bag 044 so 047 tbe irallirringe" WW1 twin obncon MAP sad HI saw ware apportod

duriog wins ialsoperstivo times. &olio meted ratio of Min MAP Woos as *Doom bc6Ite

WWI= cc baseline, 901* 103 mmHg at induction 39.4 to 111 Inxidig dada' =PM 711* 1 ta
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MCConnell applies here because the district court instructed

the jury that Rippo was accused of two counts of murder for killing the

victims "willfully, feloniously, without authority of law, with malice

aforethought and premeditation and/or during the course of committing

bbe	 or Kidna It (Emphasis added.) The

erdict form did not indicate whether the jury found first-degree Murder

ased on premeditated murder, felony murder, or both. In the penalty

phase, the -fury fouxid thièfëiii aggravaters básed O robbery,

kidnapping, and b*Urglary—the felonies that underlay the State's felony-

murder theory. These three aggravators therefore must be struck.

This court Can still uphold Rippots death sentence by

e eighin.g the aggravating and mitigating circumstances if we are

convinced that the effect of the invalid aggravating circumstances was

harmless beyond a reasonable doubt."

The State cites Brown v. Sanders," a recent Supreme Court

decision, in suliport of its argument that the jury's ,consideration of the rn

invalidated felony aggravators was harmless error. In Brown, the Court

concluded thatan' invalidated sentencing factor causes constitutional error

"only where the jury could not have given aggravating weight to the eame

facts and circumstances under the rubric of some other, valid sentencing

factor." 14 The State argues that the error here was harmless because the

jury was permitted to consider the evidence relevant to the invalid felony

"State v. Haberstroh, 119 Nev, 173, 183, 69 P.3d 676, 682-83 (2003).

"546 U.S	 126 S. Ct. 884 (2006).

141d. at	 126 S. Ct. at 892.
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•	 aggravators s "other matter" evidence under Nevada's capital sentencing-

eme. This argument fails to take into account that a Nevada jury may

consider "other matter" evidence only after it has decided whether a•
defendant ie eligible for the death penalty. 0 The consideration of invalid

factors before that point skews the eligibility decision, *even if those factors

• would be relevant in deciding subsequently whether a death-eligible

of roughly one major aggravator.'6 Three aggravators found by the jury

emain valid: the murder was committed by a person under a sentence of

mprieonMent, it was committed by a person previously convicted of a

elony involving the use or threat of violence, and it involved torture. The

* bulk of the case in aggravation therefore remains intact.

A review of the record reveals that the mitigating evidence

presented on Rippo's behalf was not weighty. Rippo's counsel called three

Nvitnesses, James Cooper testified that he was employed by the

15See, e.g., Evans v. State, 117 Nev. 609, 634, 28 P.3d 498, 516
(2001).

Ica Haberetroh, 119 Nev. at 184, 69 P.3d at 683.

defendartt actually should receive a death sentence. The primary focus of

our analysis, therefore, is on the effect of the invalid aggravators on the

jury's eligibility decision, whether we can. conclude beyond a

easonable doubt that the jurors would have found, that the naitigating

• ircumetances did not outweigh the aggravating circumstances even if

they had censidered only the three valid aggravating cireunistances rather

than six,

The three invalid felony aggravators all involved the

circumstances of the murder itself, so striking them eliminates the weight
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Department of 'Prisons as a 'vocational education instructor and ran a

prison ministry. He supervised Rippo's work and was his minister.

Cooper was unaware of Rippo having ever caused a problem and believed

that Rippo was an asset in the prison and would work and stay out of

trouble. Next, Rippo's stepfather Robert Duncan testified that Rippo had

not received the help he needed while previously incarcerated and was

released without being placed in any transitional facility. Mr. Duncan

testified that Rippo was likeable and the two had a good relationship.

Rippo's sister Sta"Cie Roterdan in turn testified that their stepfather

(before Mr. Duncan) had been hard on Rippo and that Rippe did not get a

fair chance when he was 15 years old.

Trial Counsel also read two letters to the jury. The first letter

was from a doctor and concerned the poor health of Rippo's mother Carol

Duncan, which made it impossible for her to testify at trial. The second

letter was from Mrs. Duncan. She stated that Rippo's biological father left

her when Rippe was five years old, She described Rippe as an outgoing

and carefree spirit who treated his sisters in a tender fashion and loved

animals. After‘Aippo turned 15, he began arguing with his stepfather, a

professional gambler, and ran away from home. After he was convicted of

burglary, his mother had him placed in the Spring Mountain Youth Camp.

While he was in the camp, his stepfather was diagnosed with cancer.

After about foUr months, Rippo returned home, but his family was

absorbed with his stepfather's terminal illness, and Rippes relations with

his mother and family deteriorated. After Mrs. Duncan hinted that Rippe

might be sent back to Spring Mountain, she did not see her son again until

he was arrested for sexual assault. While Rippe was incarcerated, he

earned a GED, completed an electronics course, obtained a PEU, grant,
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Ns
hearing does not have tobe unanimous."17

Ns
However, despite the inaccurate wording at the end of the

Lfl

instruction., the instruction clearly and properly stated that each

individual juror could find mitigating circumstances without the

agreement of any other jurors and further provided that the jurors had to

be unanimous in finding that the aggravating circumstances outweighed

the mitigating cir6imstances. 18 It is , extremely unlikely that jurors were

misled to believii' that they could not giver effect to a mitigating

circumstance without the Unanimous agreement of the other jurors. We

conclude that thèrror was harmless beyond a reasonable doubt,

2. Claims of ineffective 'assistance of csunsel

Rippo also claims that his trial and appellate counsel provided

ineffective assistance in a variety of ways. We conclude that none of

RiPP0's arguments in this regard has merit. We briefly discuss those

worthy of comment below.

	 —Claims-of ineffective-assistance-of'	 trial i pp e _ : counse

are properly raised for the first time In a timely first post-conviction

'7Dolenan v State, 112 Nev. 843, 850, 921 P.2d 278, 282 (1996)
(citing Mills v. Maryland, 486 U.S. 867, 374-82 (1988)).

'Mae latter statement contains a slight mistake that actually
favored Rippo. Aggravating circumstances need not outweigh mitigating
circumstances to impose a death sentence; rather, NRS 200.030(4)(a)
provides in part that a defendant is eligible for death if "any mitigating
circumstance or circumstances which are found do not outweigh the
aggravating circumstance or circumstances,"

Summit OCTo

NEVADA

To twit 4111116

actually "a jury's finding of mitigating circumstances in a capital penalty

10
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petition. I9 A. claim of ineffective assistance of counsel presents a mixed
)

uestion of law and fact that is subject to independent review. 20 To

establish ineffective assistance of counsel, a petitioner must demonstrate

that ' counsel's performance was deficient and that the deficient
performance was prejudicia1. 21 To demonstrate prejudice, the petitioner
must .show that but for trial counsel's mistakes there is a reasonable
probability that the result of the trial would have been different, 12 • "To

establish prejudice based on the deficient assistance of appellate counsel,
the defendant must show that the omitted issue would have a reasonable
probability of success on appeal." 23 Judicial review of a lawyer's

. representation is highly deferential, and a claimant must overcome the
prosumptien that a challenged action might be considered sound

strategy,24 .
Rippo alleges that his trial counsel were 'ineffective for

insisting that he waive his right to a speedy trial and then allowing his
case to languish for 46 months. Because of the delay, he asserts, jailhouse
informants learned about his case and were able to  fabricate the testimony 

used by the State. However, he does not support this claim with specific

Pellegrini v. State, 117 Nev. 860, 882, 34 P.3d 519, 534 (2001).

20Kirksev v. State, 112 Nev. 980, 987, 923 P.24 1102, 1107 (1996).
21 (citing t 'ckland	 466 U.S. 668, 687 (1984B.

22Strickland, 466 U.S. at 694; Riley v. State, 110 Nev. 638, 650 n.7,
78 P.2d 272, 280 n.7 (1994).

23Kirksey, 112 Nev. at 998, 923 P.24. at 1114.

Strickland, 466 U.S. at 689.
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factual allegations, references to the record, or any citation to relevant

authority. Nor does he describe the informant testimony or explain how it

was prejudicial. Accordingly, Rippe has failed to demonstrate that the

district court erred in den);ixig this claim.

Rippo claims that trial counsel were ineffective because they

ailed to object to the State's use of a. prison photograph of him. He argues

that the photo was irrelevant and unduly prejudicial and constituted

evidence orothdf bad acts. Rippe does not support this claim with

references to the `tecord, and the trial transoript shows that his counsel

unsuccessfully objected to the admission of the photo. Accordingly, Rippo

has failed to dernonstrate that the district court erred in denying thiti

el

Rippo maintains that his appellate counsel was ineffective for

not raising claims of ineffective assistance of trial counsel. However, this

court declines to address such claims on direct appeal unless the district

court has held an evidentiary hearing on the question or an evidentiary

hearing would be unn' eeessary. 25 Neither was the case here. Accordingly,

Rippo has not '4monstrated that appellate counsel was deficient. The

district court did not err, in denying this Claim.

RipPo claims that appellate counsel was ineffective for not

appealing on grounds that the jury instruction defining premeditation and •

deliberation was unconstitutional. This claim was not preserved for

review by this court on direct appeal, so counsel would have had to show

25Pellegrini, 117 Nev. at 883, 34 P.M at 534;

12
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that any error was plain and affected Rippo's sUbstantial rights. 28 Rippo

ontends hil counsel should have challenged "the K:..azalyn instruction"

that this court abandoned in 2000 in Byford N.c State.21 But BA& is not

, • retroactive', ,and use of the &Kahn instruction in a case predating &tea

is no ground . for relief. Rippo has failed to demonstrate any deficient

performance by .counsel. The district court did not err in denying this,

	

se	 116_Nev 664, 666, 6 P.3d 481 482,_
B3 000).

21116 l4ev. 215, 233-36, 994 P.24 700, 712-14 (2000).

28See Evans, 117 Nev. at 643, 28 P.3d at 521; Garner v. State, 116
Nev. 770, 787-89, 6 P.3d 1013, 1024-25 (2000), overruled in part on other

	

=uncle	 h	 t	 118 Nev. 648, 66 P.3d 868 (2002.)

29a, Eirrne y. State, 118 Nev. 1, 11 & u.26, 38 P.3d 163, 170 & n,26
(2002) (holding that failure to object to exclusion of jurors as
unconstitutional under Batson v. Kentucky, 476 U.S. ,79 (1986), precludes
raising the issue on appeal); Eardev. v, State, 83 Nev. 461, 464, 434 P.2d
440, 442 (1967) (recognizing that failure to challenge jurors when grounds
for disqualification are known results in waiver of the challenge).

Samar Count
cif

Namm

avpm
13

, claim.

, Rippo claims that appellate counsel was ineffective for not

appealing on grounds that the jury did not adequately reflect Clark

County's African-American population an.d so failed to represent a fair

cross section of the community. Nothing in the record shows that this%

claim was . properly preserved for appea1. 29 Nor has Rippo shown a

reasonable probability that the claim would have succeeded on direct

appeal. He failed to establish a prima facie violation of . the fair cross-
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section requireMent." To demonstrate a prima facie violation, he must

show; the group allegedly excluded is a distinctive group in the

community; the representation of this group in jury venires is not fair and

reasonable in relation to the number of such persons in the communi ty;
and this underrepresentation results from systematic exclusion of the

group in the jury-selection process.' Rippo did not satisfy this three-part

test. Although African Americana are a distinctive group, Rippo did not

present any evidence that the representation of African Americans in

venires is unfair "and unreasonable in relation . to their numbers in the

community, nor did he present evidence that any underrepresentation

resulted from their systeinatic exclusion. Accordingly, he has not shown

that appellate counsel was deficient and that the district court erred in

denying this claim.

CONCLUSION

Three of the aggravating circumstances found by the jury

this ease were invalid because they were based on felonies which were

Used to supporl) the prosecuttheory °fie e	 we	 -rtim o	

the jury instruction discussing mitigating circurastances was incorrect.

Three aggravators found by the jury remain valid, and we conclude that

=See Evans v. State, 112 Nev. 1172, 1186, 926 P.2d 265, 275 (1996).

alDuren v. Missouri, 439 U.S. 357, 364 (1979); see also Evans, 112 ,
Nev. at 1186, 926 P.2d at 276.

=Facts alleged in Rippes opening brief are neither evidence nor part
of the record. Beg Phillips v. State, 105 Nev. 631, 634, 782 P.2d 381, 383
(1989).

SUPSE3441 *Mid
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the jury's consideration of the invalid aggravating circumstances and the

erroneous iiistruction were harmkss beyond a reasonable doubt. We
,

-therefore affirm the district court's order denying-post-conviction habeas

- relief.
41

• J.
Hardesty.

15
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BECKER, J., with whom DOUGLAS, J., agrees, con

dissenting in part:

. I concur with my colleagues determination that appellant

Michael Rippe's = claims ° of ineffective assistance of counsel are without

merit. I dissent in regard to the application of this court's holding in

McConnell v. State.' As explained in my concurring and dissenting

opinion in Beiarano V. State,2 that holding should not be applied

retroactively except in one limited instil .Ekee Aot pertinent here. But even if

it is applied here„ .I concur with the lead opinion in . concluaing that the

erroneous instruction on mitigating circumstances was harmless and in

upholding the death sentence.

The three felony aggravating circumstances found in this case

would be invalid, if McConnell applied. Nevertheless, three valid 

aggravators would remain: Rippo committed the murder while under a

sentence of imprisonment, he was previously convicted of a felony
_

involving the u,se or threat of violence, and the murder involved torture.

These circumstanCes were the preponderant part of the case in

atin

conclude beyond a reasonable doubt, that, even absent the invalid

aggravators and incorrect instruction, the jury would have found Hippo

death eligible and returned a death sentence.

1 120 Nev. 1043, 102 P.3d 606 (2004).

2122 Nev. ,	 P.8d , (Adv. Op. No. 92, November 16,
2006) (Becker, J., concurring and dissenting).
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I therefore concur in affirming the district court's order

enying post-conviction habeas relief.
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ROSE, C.J., with Whom MAUTIN and GIBBONS, JJ., agree, concurring in

part and dissenting in part:

I concur with my colleagues in concluding that appellant

Michael RippO's claims's of ineffective assistance of counsel have no merit. I

also concur with Justice Hardesty in his lead opinion that this court'

•holding in McCon4ell v. State,' which forbids basing an aggravating

circumstance on a felony that also serves as a predicate for felony murder,

applies here and * that three aggravators must be struck. I dissent,

however, from ,his conclusion that reweighing the aggravating and

mitigating circumstances is feasible and that the error in the jury

instruction regarding mitigating circumstances was harmless.

Even assuming that the bulk of the State's case in aggravation

remains after striking the three felony aggravatora and that the

mitigating evidence was not weighty, it is not certain beyond a reasonable

doubt that the misinstructed jury would have found Rippo death eligible

absent the felony aggravators.

Instruction No. 7 informed the j1rors that "[t]be entire jury

, however, a
,

circumstances outweigh the aggravating circumstances." This is definite

error. This court, relying on Supreme Court case law, has stated: "In a

capital case, a ,sentencer may not be precluded from considering any

relevant mitigating evidence. This rule is violated if a jury believes that it

cannot give mitigating evidence any effect unlese it unanimously agrees

1 120 Nev. 1043, 102 P.3d 606 (2004.)
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that the mitigating circumstance exists." 2 Nevertheless, my colleagues

zleein the error harmless despite the jury's consideration of three invalid

..aggravating circumstances and reweigh the evidence presented at the

.penalty hearing. This course is misguided.

Before reweighing, we must fully heed , the United States •

Supreme Court's opinions "emphasizing the importance of the sentencer's

consideration of a defendant's mitigating evidence." 3 And "Wu some

situations, a state appellate court may conclude that peculiarities in a case

make appellate reweighing or harmless-error analysis extremely

speculative or impossible." Here, the error in instructing the jury

regarding its consideration of mitigating circumstances renders

reweighing too speculative. Contrary to the argument in the lead opinion,

the accurate language in the jury instruction did not Serve to correct the

error inherent in the inaccurate language.

Given that a reasonable juror, could have been misled to
.1

believe that mitigating circumstances he or she individually found could

,have no effect without the consensus of the entire jury, I cannot conclude

at 't

,
I

' 2Jitnenez v. State, 112 Nev, 610, 624, 918 P.2d 687, 695 (1996)
(citing Mills v. Maryland, 486 U.S. 367, 374-75 (1988)).

3Clemons v. Mississinni, 494 U.S. 738, 762 (1990).

41d. at 754.
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C.J.
Rose

harmless beyond a reasonable doubt Remand to the district court for a

new penalty hearing is required, and I therefore must dissent.

concur:

Mau

J.
Gibbons

04 Dm -41111.
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IMULEURIALTUall

The Petkicere hu raised the Mow* Wmqui,.tIm in his

Petition ibr Writ oreutiouri Win this Court

1. Whether ea action Wm& by a deadmaimaged

pdsonir pursuant In 42 0.S.C. I 1913, which does not amok a

conviction Of satteste„	 Imam ths Puna 141 'alibi' a

settwoca of death— at heaSsd as a habeas corps case added to de

reetrictioa co stmesive insidaat which aderrindly mad=

/review of alw coustitudenal "Wad= not Mood to humus (n

Fourth, fifth and Smyth Came% )old), or cse k inermained u

1923 Wks (es die Stab, SOO sad lilath Croon* end wand %liar

coons WM?

prooeduret, which imams in

and seutiledau, amductid pdor to an onsoutioa by Wig iojectico.

violates tho ash* Ani to dis %Jailed Stunt Camdtution?

Lu
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EIMMUMMUNIZSZEUMMUCLOLUZ

Each anion curiae is a practicing physician In the Stare of

Alabanal . The amid curiae have been informed of the medical

procedures the Responder* have proposed using to pin

access to the Petitioner to execute him by lethal iidectics.

The proposed medical madam CaliCtre us se ph ciao Dx

a number of ream& First, obtaining cot* venous moss is a

complex medical procedree that involve. serious risks and should WY

he peremmed by PP:4W" trained pesantieL hi this sinastion the

Respondents will not disclose the credentials of the peciele who will be

performing the procedure, including whether or 1101t the physician

actually Waved to practice medicine in the Stare of Akbeme or any

other stern We us also concerned because it is apparent to se that the

Respondents bops to implement a plan tins vas nix &aced by

competern, credersialed phy*ician. and thereby ate placing the

Pendants as high risk of enduring owl mad needles Pan and

stailbriog. .

Purnsuln to Rine 31.6, PaInatibliwamsSistutibtaft
atm cotmed for neithre party hes whored thie bd.f in whole or in
POW.
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The Reeponderds twat pin	 seem to th Petitimet

order to moue hint by lethal bisection. Venous mem may be

obtained in mos people by placing a very thin whew ender the 'skin

in the hand ot szer. Gaining venous man in this nsereee is rellwred

so ee peripheral venous emu and is relatively simple pamedums.

Galvin, peripheral mom moons may be Mks* or

estentielly impossible in sone pelenta When dealing with thew

people, oaring venom awes mom he obtained, shit& involves

*Wein acme ei a central vein nab ea those in the oboe and

abdosnft Ceara! MVO Wen eel only be aeltiewel via a reladvily

complicated medial ;meadow.

The Respandeate lave welly coecultd *bat they Mil not

be able to gain peripbnal MOW MOBS te) the Pet/lone le order to

COM) him by laded inisetieft As suck they will have to perform en

invasive mood pieced= to yin central venous seems to the

Petitioner *Or IP his cacti=

This its nso predominant methods its ()Whim Mail

venous messv a the pexcutencees technique and thn cut dews

2
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technique. In the overwhelming majority of siltation, when mod

YCIPXA scans is required, the pesoutaneous technique is heavily

&Pond over the out down technique This is because the peranamous

teelmique is less invesive, less poinftri, sane; Wier, easier to leen*,

easier to teach. and easier to peons.

Attempts to gain *mobil venom won shoohl only be mods by

ririlkd, experienced physicians who have been specially trained to

perform the requisite medical proxdorec It moot be renritmised

enoush dot ma* being physicien in no way qualifies a person to

perform medial procedures to pin central venous gam

Many aeries sal painful complicstions may wise while a

canval various catheter is Wins &eat 'Mee complications inched*

'were pain, hernoerhalp (severe bleeding), anima *disc arrhythmia

(abnormal bearing of the hem cawing stock). and paturnerixest

(hi* collapse due to collection of air between the lung and chest

wall). Additionally, the snow of pain mined by the procedure iv

related so the experience of the rnediad puaclilionefperforming the

procedure.



For snot unkeown moon, the Respondents intend to use the

cut down procedure Weed of the permutation premium The

Respeedents also Mho to disclose the cmdentlais and expnienco ot

the medical pasonnd who will be in cberie 01Pliktruhil the cut

down prottetturn

Based on the mat inhntionon bet the Respondeia have

disclosed, it appeers den people with stack* madind knowledge

have not desiped the medical procedure being prepared by the

Respondent& Fusthermere, thwe ere no essuoicee thet a ceeepolent.

qualified. licensed physician will be palm* dor medical

encedures ProPoged by the Respondent&

(Xs small concern is the ant that tbe imposed medinel

prom:dines deseribed by the Respondents inclues rettenees

ensmety not present in teem bei ge. In addition, the Respondents

use the terms "mooting= tichnigee° sad RCut down lechniqter

ieterthenseebly who the techniques ant compicoly &nom

Band upon the firefgago the =id curia We pm

commas about the tnedind pecedume reopoited by the Respoodents.

The amid wise stningly recomend dot tbu Peowses inneudon

4
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be putponcd until the Respondents disclose a ot.cbcslly sound,

detailed deectiption of th* procedaee that will be undertaken's *SU as

description of the experience and coldentials of the medical

personnd who will be peribnnins the procedure.

Asouftrarc

L INTIODIJOION

The Respredenb base encountered a unique problem II the

Petitions'es case irwatving the and lar medical procedures to be

performed on the Petitioner in order kr the Respondents to pin

inetveerner access to the Petitioner Sr the impose of executiai birn

by lethal iojectio' rt. It the intent of the =lei CU6SC to outline seine of

the C011aidentitall sunconding inivanou, scam and also to explain

the bases fbr our moms about tbe medical procedures for pining

intravenous access to the Petitlsr which ere Wins contemphad by

the Respondents.

IL BASIC CONSIDUATIONS REGARDING
INTRAVENOIX ACCLSS

Cibtehting intravenous access is a COMM= and essential

procedure in the contemporary practice of medicine, bemuse rainy

drugs *i's only affiecthe if &Weed directly into the venom sysion.



6

In the vast majority of Ando% ineavsnous access can be amity

obtained by placing s vary thin catheter (the sone diameter or smaller

than the wire oft coat )aaow) Woe win loesiedjust undo the skin ia

tha hatsd or an% This is mfteeperipbcal mese, as contracted with

"central amen= which mid= ins or enema) sour such as these in

the chest aid abdomen. Pathos/ axes is useally a minor proeedam

that causes & smell mount of mit or disccenrcet, compitable to that

mond by a vacciliclica.

Ilaincusectely, in conas micros periplmal accost moot wady

be obtain:4 or is eseendally impossible to obtain. Ona citeutastenos

whom this problem is commonly enceonatroi is in points who lave

matived elootodimpy. which cameo injwy and MU* of peripheral

subset:rams vole& As lb* veins dsteriontik s Pant is relebbd

where the iamb for peripheral moms become &Munro sall

agostizing, and the potent sal Arkin reads &joint decision so plots

a camel inummees catheter. This &Woke is not Teethed lightly, ss

placement or a hronic iedweding owed whew Iii nuo-ttiviel

surgical procedure this involves psis and risk. Oftsa the patio* is

termed to • physician with twin in obtaining vascular mew as
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many physician* do not themselves have the experience and

at:dented; to plane a connal catheter or to neat the complications that

associated with the procedure. Other cical situations that

volve difficult hormones mons io;lude obeas pedant (in whom

the subcutaneous veins me obscured by adipose tissue), *Gnu who

have takes cortkorterokk Orr diseases such as 'Arita and lupus,

patient; who paw from diabetal and ossuierly item izstdIn and

patients with a history of fatty/mom drug abuse. Additionally, some

mikes withesa fitly append MUM just have no twiny accessible

peripheral veins.

Central venous access is indicated in several other clinical

situations. As an eriamplo, pedants undergoing mejor army often

undergo cal line placement (=ally der ipmend anesthesia hits

been induced) for the pteroms of delivering large vohenas of bland

and fluids to ten andeliated intiseperative Wading. Pstions

undergoing cardiac cathatarizaton ibt diagnostic purposes may also

require the placement of cam] venous cads:tett Cannel access is

also required Orr the placement of implanted catliee pccerukert The

above list is not intended to ho compschcasive, but gothic is presentad

7
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Air the purpose of conveying the mope seaiegs in which central

inhavenous mess may be requited,

h should Ix: noted that in the great melority et die above.

tifererced thaccutic 3thaboas, peripheral lahavetteus access is

obtained xi to renbirting as the central venous wan procedure.

This allows the practitioner to Kind**, prieldlisra and solathes

which render the most mons mese procedure virtually innocuous.

Ea the we and tobrinede skunk whose peripheral intrevonoes

aeons eanoce he eatshaslud hetteu placing the cumuli line, the

ceparience is plgoically gruelies, *dal, and ardoous Ihr the person

uedergoing the pteeedere.

EL TWIN1Q1113 voi OBTARVING anima MOUS
ACCESS

Purdue aside rarely unxl methods, it is ihir to any the two wain

techniques ate mod fix *Wining cattral venous aocese One

technique, abide is the moat commonly used edgy. is called the

"percutansoin technique. This involves blow** a antic through

the side end into the veis• then passing a thin wint through the lumen

dew) =die, thin moving the needle ow the wire to leave the *ire

placed In the wilt, god then Haft adtencleg a thin &Me catheter

JA005198



over the win/ into the vein. Th wire can than be moved, leaving the

catheter in the vela Usually this woo:lure is performed in the groin

(fance* vein), the neck (intend or exterral polar vein), or arida

the collar Nine (subdavitat vein).

• The second technique fOr obiainng carrel intlavenous accrue

is called du cm davni techniqua This invohcs the use ofit scalpel to

makes series of incisions dwough the skin, the skshoutosiotag &kind

the underlyine made, to much the rehnively deeply kcased alma'

v*In. The With 01 tbese incises is in rhe map of two inches and

depends upon. vssisty of helm iodieling location of the incision,

degree of marring depth of dm vessel, and the AM Olin sa As

with the pereutemous technique, this procedure is usually performed

in the groin ((emoral vein), the neck (iational or external juntilar vole),

or under the CohN lxme (sutelavien vein). The cut dorm *dui** is

also used to obtain mem te vein in the in and leg, partiradisly in

the setting of 'bock from trauma, where bleeding he emptied the

vascular system and percananeces access is thereby =de difficult.

Unlike the permanents technitpss, tim cm &ME technique wires

array of surgical tools including hemosurs, reenter* missals, and

9
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scalp**. The procedunt typically requires the as of eloolsocauney,

whit* is used to stop *alb% by Withal the epee ends of bkiod

vessels.

The selection Whom these wdeiqas is

dactirlan the Li_ by the prectitiowe hosed ost the ocesidanticce of

the individual eitoedee. Neverthelem, Mem with maims diet in

the averwhehning *wily of demi= wives ceartud acmes is

waked, the pragetesmoes techeique le hasty thamaxl over the eve

done monies. The meow thr this ime simple: tempted with the

at cluvat embni*w, the percuteneous technique is les jambe, lese

peieftd, lot expensim eafer. faster. easier to Wm% cuter to took

and meter to peens.

TV. 911ALIFICAI7INS01 ONTAMING CTICTIAL
ACM/

°hitt:nine motel warm *caw whether by the pacoameour

technique or the cut down technique. is • significant medical

powders that requires skIlls judgment, and maiden. Thee

Procedunia 5 1714014 I11&ring possieedude niediceiresidenw

mining, and involve 'elbow to elbow" soperaision by an experienced

practitioner.	 Some medical specialties (Wading sugary,

10

JA005200



anesthesiology, carcholosz, intrissfve cete, and inkeveettional

radiology) bequendy involve plocanent ot mind vee0Us cream

In other medical specie/Lim, it Is frequordy the cue that a mien

requiring cent& venous access will be referred to a physician with

{awnsm and proficiency in pert:ming the premium.

For physicians to be permitted to radios Is ven

they must apply for and receive 'draining givikies. As put of this

Proinink Phisinien will apply for tennissiunto ireribrin various

procedures, sod hospice's hoe ia place systems !be meertaining

whether suck procedure pdvileges should be granted. Obtaining

wind veneus IOWA Whether by the percuteneaus technique cc the

eve down technique ita procedure OM is specifically pnvilegtd by

hospice& This PM= ii klionvel throughout the money as miens

of ensuring thee penmanel pomooling adoquom arid experience

care for pstionts, In rerknuler.In Vantini Privilers for

central venous nixes a hospital hoard would need evidence int a

physician perthrtmt the prixedine with significant frequemcy and hu

appropioso crodondak Among the required etedentials vould be

evidence 01 active state ticersurt. A hospital weld also need to

JA005201.



review aphysician's corm record to ewe that the was no history

of Kaman revocation for rolecoodat or ineatnpotenoe. ILALM

rev*" an mum; dist renfieleace or even Jugubdtatilb,

'V. COMPLICATIONS OS FLAMM CENTRAL MOUS
CATIBITIMS

Ono of the ream far aqui** onsdentialing Ike obtaining

astral venous =as is that the Frocedures	 easoaistod with

sigialcent couggioetiors. Thal acorplications include pain,

hetnontagr (saves bleeding), =am arrhythmia, and psommashorea

(accumuLation of air in the space between the lung mod hoer chat

wail, awing ling canape sndsatkicatasa' ). The amount of pain

mad by the procedure is related to the toormiteca of the psciiticees.

A skilled pactiiioner An spend lots time "fishing inane to find the

location' of the vein and will be atom at at offoctively in 	 ifiltratng

local anesdamit to mho the procedure awe contrtsble.

Hamorrheart taut occur times of lacerating or rupturing the

largo blood vassals that are the WSW of the modulo. Hatuarrimge

an be extend ar Internal. If it is external, one result can be

12
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wldsiead	 oe of blood throughout the openttive

including the ample coveting the patients thee, dm floor, tbe medical

persamael, and the operating table. If the hemorrhage is hdadal,

awards and experience is ciflma required to recognize die problem

and provide appreprime immanent. Hernombige, *Me not ORM Per

IC, is eximordinuily distress* and Is essacieted with ruinsea,

shonness of breath, a sense of suffocation, aid scum

Cadet arrhythmia,' (aheormal beating of the heart) co he

triggered by *advertise stimulation of heat muscle by the catheter

or wire. Those orrhydnuiss o cause a prelhend lowing of blood

pressure, which like hemorrhage is extremely distressing if dart yaw

to occur, the patient would likely require electrical deflgoillation or

electrical cardiovenion. both of which would burn the *in and

product an extreordimeity agmakring eqxcience dar a coneciote

minx

Finally, the complication of pncumothenut can be ceusctl by

inedvertently punctinitag the die sac that swum the kap five the

timer aide of dm chest wall. The rushing lung collages is ;sinful and

extatmely distressing, causing seffocation and sometimes death The

13
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ttooment aposumothoin ãwotvei fli inserden ofaft or mon low

dilatator tubes (approzbastely une .balf lob äi dersehar) beam the

ribs sad deep imp do cbeet le encode do tir. This pocedure is

OW, should wily be perferand by experiecood pactitlentre, ad is

accompinied by its on set of cetuttocbic comphostim

It &cid be acted tint in mot clinical *Arden in *kit

mini venous acme is Wei abashed, peripherel intimates access

hu aim* how exishabei Pahl/oral lien pàqu critical role bi the

anemia of the above-deorribed oestplicabeas benne they permit

the adoisaistroJea of*abates old sialetives dive fbe weft

eabyttseies, sad Mow ier the Waldo of blood ad ether Math to

treat beamerbage. tosirally, hi* win wbere mond scow it

required Wiese peripheral team maid oat be achieved, than

complications age bush man &wawa. ad Mat to tesoesc.

fl CONCZWIll OF masa COMM NIGARDING
STATZ OF ALASAIKAI PROPOSED 11110CEDUSICII
TO OBTAIN CIENTIAL MOM ACCESS IN TIM
OITITIONER

is our undirseavdins doe the Petitierar /as a binary at

clerceh istreveneue mew The eillidevit of Weida Gnat: OnVar

ogee that difficulty is satitipated in obtains irearsasews saws sad

14
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that a plan las been Simulated to obtain cennal venous acoss. It is

Ow norther understanding that this plan involvet attempting vase/

placement in the poin, the neck. ow the sun.

lt ia our wirksstanding that the Respoedests have Mimi to

CliSCSOIC the State of Abbott's protocol kt **lion and have

disokucd very Iitt informatios about the mediodi that will be

employed in attempts to gain VOWS emus in the Petitioner. It is our

further iniderstandhq" that the Reapeadents have not dieeksed $ay

informed= about the neretweiel vibe wiU be *wing the mama

catheter in the Petitimiere including information about the peremintit

credentials and expodence. indeed it if not even boon whether the

individtal who will be paketeing the medical procedure bolds a

current license to pled= medicine in the Stan Of AMIE= or any

other state. Tins, theta is no assurance or basis fbi confidenee that a

amiably proficieut preoltior' vet will mime the necticel procedure.

The failure on the pat of the Respondents to provide Ws

inknoation makes it impossible to rationally itscenain whether or not

reasmurble steps have been token to ensure that the goodb ye will net

be bungled and cense easene amitetinn and dbliess to the Petitioner.

IS



Wooden Clatiltveo is his affidavit slabs dtet if die canal

Walloons access is obtained vie tbe neck, dot "anerelli• nuoild vele

will be wet Theta no sod Mutate in bonen being, end Mud

meals to the 'odd miles that a Ward *Mein or Fracittionw

aves mistake* too this tem Wily, on affidavits by Dr. Mao

Sonde: sin nos ths tan monerral amid vete The too of this

tan bespeaks the poems of less doe a glimmer a( ihmiliwity with

do mood= and byname our wan thetho Fenenoci nerniad

by the RaaFencants do this procedure will not Foams die masks

Fottleicsoy and axpertisu It is difficult to believe that any Fontanel

manly asedeird by die Respondents pesos the icquisite mortise

patfortn, review, ot 	 ar on tbe premium proposed by the

Rospoodents.

It is oar uuderstandinp thatWssthn Cullivces initial piss was

to pion die cannal hoe toody4our boors in advance tidbit totacatka

This Fiat redo* a troubling look ofjudomag. The lbet that Wades

Caw reboot:I this illiedvind Fisa, anus* assoning that tho

procaduir• %%mkt be pod:0W ono at too boom pier to the execution,

does nudist so taidioe the fact dun be nada the plop ped and. for a

16
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D

period of time, defended it Also, it is our tinderstending that Warden

Cave? inididly informed the Pethioner that the procedure would

involve an incision a quarter of inch in length but brat infonned the

Petitioner, as is reflected in his affidavit, that the incision would be

appradmetely two inches in length. Warden Ciddver clearly lacks tbe

experience and torpatioe to melte doitions about the rnedkai *Onus

of the procedure.

It is also our undmstandisq' g that during only discumions about

plans to obtain ititraireneus liCCUS in die Petitioner, Warden Cidliver

used the teas "cut-down" to reftrto the peroutareace procedure, As

described above, the two procedures are very diftimea, sad in virtually

all calm it is pitiable to use the pereuhowome Isobel** Warden

Culliver's failure to discern the distinctions Nivea these procedores,

in conaunetioa with his *paw promisznt telt in deeigning the

Amadora ono* sumo that the Petitioner is at risk for brim

subjected to a poorly designed procedure.

In summary, the procerhaes Or obtaining central venous access

ant complex medical procechem that require training and sing sad

should may be performed by inqueieeeed end croderdiakd personnel.
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Wardell Culliver's appouth thus hir has ban to comet from dm

Peeper the nature of the procedure to to pakten,* mod the

quelificellous of the mood who will be perfhrmins it. Based upon

the scut inetemation that has bees provided by the Raporakies, the

amioi wine am cznomeed that the Petitioner is at great tilk

expiring:be umememmy suffering nod yak

VIL CONCLUSION

In view of the abowdescribui problem such *mime =las

moot ewe the natbrumste couctosieu that dm Reopeadente have

tam a *Wed Lod disstreyed awes& to &alphas the madam

for obtaining imam= sown it die Petitioneez MIL This situation

beings to mind an adage of medical tiara* "Ming to plea is

phoning to W. We do erg understand why it would not be in the

beet interest of the Rompoodmes to contact with a demeragrebly

emprobtoted *skim to perthroi the powder* of °beaks mend

inumemous aorta oo the Piedtionsr. We deo do not uedersiand why

it would not be in the bort inmost of the Ritelmndents to provide

WIN/Mk° about the physician's embeds's so that it could be

rememehly determined dot Caul inueveoets wets would t*

IS
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44 45	 FBI 302 interview of Norma K. JA10604-JA10606
Thompson, Homick v. McDaniel,
March 18, 1986

44 46	 FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with
joint investigation, Homick v.

JA10607-JA10608

McDaniel, June 10, 1986

44 47	 FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with
joint investigation, Homick v.

JA10609-JA10610

McDaniel, June 10, 1986

44 48	 FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with
joint investigation, Homick v.

JA10611-JA10612

McDaniel, June 10, 1986

44 49	 FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with
joint investigation, Homick v.

JA10613-JA10614

McDaniel, June 10, 1986

44 50	 FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with
joint investigation, Homick v.

JA10615-JA10616

McDaniel, June 10, 1986

44 51	 FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with
joint investigation, Homick v.

JA10617-JA10618

McDaniel, June 10, 1986

44 52	 FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with
joint investigation, Homick v.

JA10619-JA10620

McDaniel, June 10, 1986
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44 53	 FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with
joint investigation, Homick v.

JA10621-JA10622

McDaniel, June 10, 1986

44 54	 FBI 302 memorandum of interview
of Tim Catt, Homick v. McDaniel

JA10623-JA10625

(Homick 164), August 18, 1988

44 55	 Reporter's transcript of evidentiary
hearing, partial, State v. Homick,

JA10626-JA10637

March 7, 1989

44 56	 Reporter's transcript of motions,
State v. Homick (Homick 48), April

JA10638-JA10640

10, 1989

44 57	 Reporter's transcript of jury trial Vol. JA10641-JA10652
6, State v. Homick, April 25, 1989

44 58	 Reporter's transcript of jury trial,
partial, Vol. 7, State v. Homick,

JA10653-JA10660

April 26, 1989

44 59	 Reporter's transcript of jury trial Vol. JA10661-JA10664
11, State v. Homick (Homick 52),
May 2, 1989

44 60	 Reporter's transcript of penalty
hearing, State v. Homick, Vol. 1

JA10665-JA10668

(Homick 108), May 17, 1989

44 61	 Reporter's transcript of trial, partial,
Vol. 83, State v. Homick, November

JA10669-JA10673

10, 1992

44 62	 Letter from Eric Johnson/Walt JA1674-JA10676
Ayers, Assistant United States
Attorneys to Mark Kaiserman
denying FBI joint investigation with
LVMPD, Homick v. McDaniel,
January 28, 1993

44 63	 Letter from AUSA Warrington JA10677-JA60678
Parker to Judge Cooper, Homick v.
McDaniel, May 7, 1993
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44 64	 Letter from AUSA Warrington JA10679-JA10680
Parker to Judge Cooper, Homick v.
McDaniel, May 11, 1993

44 65	 Reporter's transcript on appeal, State JA10681-JA10684
v. Homick Vol. 140 (Homick 102)
June 29, 1994

44 66	 Chart detailing evidence of joint
investigation - joint activity between

JA10685-JA10692

LVMPD and FBI, Homick v.
McDaniel, October 9, 2003

44 67	 Chart detailing evidence of joint
investigation - information sharing
between LVMPD and FBI, Homick

JA10693-JA10696

v. McDaniel, October 9, 2003

44 68	 Chart detailing evidence of joint
investigation - admissions, Homick

JA10697-JA10705

v. McDaniel, October 9, 2003

44 69	 Declaration of Joseph Wright,
Homick v. McDaniel (Homick 176),

JA10706-JA10707

October 9, 2003

44 70	 Petitioner's Motion for Leave to JA10708-JA10738
45 Conduct Discovery, Homick v. JA10739-JA10756

McDaniel, October 10, 2003

45 71	 Recorder's Transcript Re: JA10757-JA10786
Evidentiary Hearing, State v.
Jiminez Case No. C77955, Eighth
Judicial District Court, April 19,
1993

45 72	 Transcript of Proceedings Sentence,
State v. Bezak, Case No. CR89-

JA10787-JA10796

1765, Second Judicial District Court,
November 27, 1989 (Jones)

45 73	 Response to Motion to Compel JA10797-JA10802
Discovery, Jones v. McDaniel, et al.,
Case No. CV-N-96-633-ECR,
District of Nevada, March 1999
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45 74	 Declaration of David J.J. Roger,
Chief Deputy District Attorney,
concerning Jones v. McDaniel, Case

JA10803-JA10805

No. CV-N-96-633 ECR, District of
Nevada, June 30, 1999

45 75	 Transcription of VCR Tape of the JA10806-JA10809
Adam Evans hearing in front of
Judge Hardcastle, In The Matter of
Adam Owens Evans, Case No.
J52293, Juvenile Court (Lisle)

45 76	 Excerpt of trial record, State v. Lisle JA10810-JA10812
Case No. 129540, Vol. 10 page 15,
March 12, 1996

77	 Not Used

78	 Not Used

45 79	 Letter from Inv. Larry A. JA10813-JA10816
Schuchman, City of Orlando,
Florida, Police Department, to Inv.
Bob Milby, Nevada Division of Inv.
and Narcotics re Terry Carl
Bonnette, January 29, 1981
(Milligan)

45 80	 Notice of Entry of Decision and JA10817-JA10838
Order and Amended Findings of
Fact, Conclusions of Law, and
Order, State v. Miranda, Case No.
CO57788, Eighth Judicial District
Court, February 13, 1996

45 81	 Reporter's Transcript of JA10839-JA10846
Proceedings, State v. Rippo, Case
No. C106784, Eighth Judicial
District Court, February 8, 1996

45 82	 Reporter's Transcript of Calendar JA10847-JA10859
Call, State v. Morelli, Case
Nos.C64603 and C64604, Eighth
Judicial District Court, January 12,
1984 (Snow)
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45 83	 Reporter's Transcript of Proceedings JA10860-JA10884
(Testimony of Richard Morelli),
State v. Snow, Case No.C61676,
Eighth Judicial District Court, April
17, 1984

45 84	 Letter from Melvyn T. Harmon,
Chief Deputy, Office of the District

JA10885-JA10886

Attorney, To Whom It May Concern
re Richard Joseph Morelli, July 20,
1984 (Snow)

45 85	 Deposition of Melvyn T. Harmon,
Esq., Snow v. Angelone, Case No. 6-

JA10887-JA10921

12-89-WPHC, Seventh Judicial
District Court, September 25, 1992

45 86	 Las Vegas Review Journal excerpt, JA10922-JA10924
May 3, 2004, "Police Say Binion
Witness Not Credible" (Tabish)

45 87	 Letter from Kent R. Robison of JA10925-JA10929
Robison, Belaustegui, Robb and
Sharp, to E. Leslie Combs, Jr., Esq.
Re: Kathryn Cox v. Circus Circus, et
al., October 16, 1995, in relation to
Witter v. McDaniel, CV-S-01-1034-
RLH (LRL), District of Nevada

45 88	 LVMPD Certificate of [Informant] JA10930-JA10931
Management Course completion,
April 14, 1994

45 89	 Las Vegas Metropolitan Police JA10932-JA10934
Department Cooperating Individual
Agreement and Special Consent and
Waiver of Liability

45 90	 David J.J. Roger letter to Nevada JA10935-JA10936
State Parole Board Chairman
regarding Robert Bezak (Jones),
December 3, 1990

45 91	 Declaration of Herbert Duzant dated JA10937-JA10938
May 15, 2008

45 92	 Records request to Juvenile Justice JA10939-JA10948
Division dated May 14, 2008
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45 93	 Records request to Nassau County JA10949-JA10973
Department of Social Services dated
May 15, 2008

46 94	 Records request to Central Medicaid JA10974-JA10996
Office dated May 15, 2008

46 95	 Records request to Central Medicaid JA10997-JA11007
Office dated November 29, 2007

46 96	 Records request to Office of the JA11008-JA11010
Clark County District Attorney dated
November 27, 2007 (re
Bongiovanni)

46 97	 Records request to Office of the JA11011-JA11013
United States Attorney dated
November 27, 2007 (re
Bongiovanni)

46 98	 Records request to the Clark County JA11014-JA11026
District Attorney dated December 5,
2007 (re: Michael Beaudoin, James
Ison, David Jeffrey Levine, Michael
Thomas Christos, Thomas Edward
Sims (deceased), William Burkett
(aka Donald Allen Hill), Diana Hunt
and Michael Rippo)

46 99	 Records request to Clark County JA11027-JA11034
District Attorney dated December 5,
2007 (re Victim/Witness
information)

46 100	 Records request to Franklin General JA11035-JA11050
Hospital dated November 29, 2007

46 101	 Records request to Justice Court,
Criminal Records dated December 5,
2007

JA11051-JA11055

46 102	 Records request to Nassau County JA11056-JA11069
Department of Social Services dated
November 28, 2007

46 103	 Records request to Nevada JA11070-JA11080
Department of Corrections dated
November 29, 2007 (re: Levine)
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46 104	 Records request to Nevada JA11081-JA11095
Department of Parole and Probation
dated November 29, 2007 (re
Levine)

46 105	 Records request to Nevada JA11096-JA11103
Department of Parole and Probation
dated April 12, 2007 (re: Rippo)

46 106	 Records request to Word of Life JA11104-JA11110
Christian Center Pastor David
Shears, Assistant Pastor Andy Visser
dated November 29, 2007

46 107	 Response to records request from JA11111-JA11112
Nevada Department of Parole and
Probation dated December 3, 2007

46 108	 Response to records request from JA11113-JA11114
Office of the District Attorney dated
January 28, 2008 (re Victim Witness)

46
109	 Response to records request from JA11115-JA11116

Word of Life Christian Center
Assistant Pastor Andy Visser dated
December 11, 2007

46
110	 Records request to Franklin General JA11117-JA11128

Hospital dated May 16, 2008 (re:
Stacie Campanelli)

46
111	 Records request (FOIA) to Executive JA11129-JA11132

Offices for the United States
Attorneys dated November 27, 2007

46
112	 Records request (FOIA) to the FBI

dated November 27, 2007
JA11133-JA11135

46
113	 Response to records request to JA11136-JA11137

Executive Offices for the United
States Attorneys, undated

46
114	 Records request to Nevada Division

of Child and Family Services dated
JA11138-JA11144

May 16, 2008 (re: Stacie)
46

115	 Records request to Claude I. Howard JA11145-JA11156
Children's Center dated May 16,
2008 (re: Stacie Campanelli, Carole
Ann Campanelli (deceased))
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46 116	 Records request to Clark County JA111457-JA11171
School District dated May 16, 2008
(re: Stacie Campanelli and Carole
Ann Campanelli (deceased))

46 117	 Records request to University JA11172-JA11185
Medical Center dated May 16, 2008
(re: Stacie Campanelli and Carole
Ann Campanelli (deceased))

46 118	 Records request to Valley Hospital JA11186-JA11199
Medical Center dated May 16, 2008
(re: Stacie Campanelli and Carole
Ann Campanelli (deceased))

46 119	 Records request to Desert Springs JA11200-JA11213
Hospital Medical Center dated May
16, 2008 (re: Stacie Campanelli and
Carole Ann Campanelli (deceased))

46 120	 Records request to Reno Police JA11214-JA11221
Department, Records and ID Section
dated May 16, 2008

47 121	 Records request to Washoe County JA11222-JA11229
Sheriff's Office dated May 16, 2008

47 122	 Records request to Sparks Police JA11230-JA11237
Department dated May 16, 2008

47 123	 Response to records request to JA11238-JA11239
Justice Court re: Michael Beaudoin

47 124	 Response to records request to JA11240-JA11241
Justice Court re: Michael Thomas
Christos

47 125	 Response to records request to JA11242-JA11244
Justice Court re: Thomas Edward
Sims

47 126	 Response to records request to JA11245-JA11248
Justice Court re: request and clerk's
notes

127	 Omitted.
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47 128	 Subpoena to Clark County District JA11249-JA11257
Attorney, Criminal Division (re:
Michael Beaudoin, James Ison,
David Jeffrey Levine, Michael
Thomas Christos, Thomas Edward
Sims (deceased), William Burkett
(aka Donald Allen Hill), Diana Hunt
and Michael Rippo)

47 129	 Proposed Order to the Clark County JA11258-JA11267
District Attoreny

47 130	 Subpoena to Central Medicaid JA11268-JA11272
Office, New York, New York

47 131	 Subpoena to Claude I. Howard JA11273-JA11277
Children's Center

47 132	 Subpoena to City of New York,
Department of Social Services

JA11278-JA11282

47 133	 Subpoena to Desert Springs Hospital JA11283-JA11288

47 134	 Subpoena to Las Vegas Metropolitan JA11289-JA11295
Police Department Fingerprint
Bureau

47 135	 Subpoena to Las Vegas Metropolitan JA11296-JA11301
Police Department Communications
Bureau

47 136	 Subpoena to Las Vegas Metropolitan JA11302-JA11308
Police Department Confidential
Informant Section

47 137	 Subpoena to Las Vegas Metropolitan JA11309-JA11316
Police Department Criminalistics
Bureau

47 138	 Subpoena to Las Vegas Metropolitan JA11317-JA11323
Police Department Evidence Vault

47 139	 Subpoena to Las Vegas Metropolitan JA11324-JA11330
Police Department Criminal
Intelligence Section

47 140	 Subpoena to Las Vegas Metropolitan JA11331-JA11337
Police Department Narcotics
Sections I, II, and III
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47 141	 Subpoena to Las Vegas Metropolitan JA11338-JA11344
Police Department Property Crimes
Bureau

47 142	 Subpoena to Las Vegas Metropolitan JA11345-JA11352
Police Department Records Bureau

47 143	 Subpoena to Las Vegas Metropolitan JA11353-JA11360
Police Department Robbery /
Homicide Bureau

47 144	 Subpoena to Nevada Parole and JA11361-JA11368
Probation (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett (aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

47 145	 Proposed Order to the Nevada JA11369-JA11373
Department of Parole and Probation

47 146	 Subpoena to Las Vegas Metropolitan JA11374-JA11379
Police Department Gang Crimes
Bureau

47 147	 Subpoena to Las Vegas Metropolitan JA11380-JA11385
Police Department SWAT Division

47 148	 Subpoena to Las Vegas Metropolitan JA11386-JA11392
Police Department Vice Section

47 149	 Subpoena to Clark County Public JA11393-JA11399
Defender (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett (aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

47 150	 Subpoena to Henderson Police JA11400-JA11406
Department (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett (aka Donald Allen Hill),
Diana Hunt and Michael Rippo)
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47 151	 Subpoena to Nevada Department of JA11407-JA11411
Health and Human Services,
Division of Child and Family
Services

47 152	 Subpoena to Reno Police Department JA11412-JA11418
(re: Michael Beaudoin, James Ison,
David Jeffrey Levine, Michael
Thomas Christos, Thomas Edward
Sims (deceased), William Burkett
(aka Donald Allen Hill), Diana Hunt
and Michael Rippo)

47 153	 Subpoena to Sparks Police JA11419-JA11427
Department (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett (aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

47 154	 Subpoena to University Medical JA11428-JA11432
Center

47 155	 Subpoena to Valley Hospital JA11433-JA11438

47 156	 Subpoena to Washoe County Public JA11439-JA11445
Defender (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett (aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

47 157	 Subpoena to Washoe County JA11446-JA11453
Sheriff's Office, Records and ID
Section (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett (aka Donald Allen Hill),
Diana Hunt and Michael Rippo)
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47 158	 Subpoena to Washoe County JA11454-JA11460
Sheriff's Office, Forensic Science
Division (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett (aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

47 159	 Deposition Subpoena to Dominic JA11461-JA11463
Campanelli

47 160	 Deposition Subpoena to Melody JA11464-JA11466
Anzini

47 161	 Subpoena to the Clark County JA11467-JA11471
District Attorney's Office (re: Nancy
Becker)

48 162	 Subpoena to Nancy Becker JA11472-JA11476

48 163	 Subpoena to Clark County Human JA11477-JA11481
Resources Department (re: Nancy
Becker)

48 164	 Subpoena to Nassau County JA11482-JA11486
Department of Social Services

48 165	 Subpoena to the Clark County JA11487-JA11490
School District

48 166	 Subpoena to the Clark County JA11491-JA11495
District Attorney's Office (re: Gerard
Bongiovanni)

48 167	 Subpoena to the Office of the United JA11496-JA11499
States Attorney (re: Gerard
Bongiovanni)

48 168	 Subpoena to the Clark County JA11500-JA11505
District Attorney, Victim-Witness
Assistance Center

48 169	 Proposed Order to the Clark County JA11506-JA11508
District Attorney, Victim-Witness
Assistance Center
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48 170	 Subpoena to the Office of Legal JA11509-JA11513
Services, Executive Offices for
United States Attorneys -- FOIA (re:
Bongiovanni)

48 171	 Subpoena to the Federal Bureau of JA11514-JA11518
Investigation (re Bongiovanni)

48 172	 Subpoena to the Las Vegas JA11519-JA11522
Metropolitan Police Department,
Criminal Intelligence Section,
Homeland Security Bureau, Special
Operations Division (re
Bongiovanni)

48 173	 Subpoena to Leo P. Flangas, Esq. JA11523-JA11526
(re: Bongiovanni)

48 174	 Subpoena to Nevada Department of JA11527-JA11530
Investigation

48 175	 Subpoena to Bureau of Alcohol,
Tobacco and Firearms

JA11531-JA11534

48 176	 Subpoena to Robert Archie (re: JA11535-JA11538
Simms)

48 177	 Subpoena to Nevada Department of JA11539-JA11545
Corrections (re: lethal injection)

48 178	 Deposition subpoena to Howard JA11546-JA11548
Skolnik, NDOC

48 179	 Deposition subpoena to Robert JA11549-JA11551
Bruce Bannister, D.O., NDOC

48 180	 Deposition subpoena to Warden Bill JA11552-JA11554
Donat

48
1

181	 Deposition subpoena to Stacy Giomi,
Chief, Carson City Fire Department

JA11555-JA11 557

37 Opposition to Motion to Dismiss Petition
for Writ of Habeas Corpus (Post-

05/21/08 JA08758-JA08866

Conviction)

37 Exhibits to Opposition to Motion to Dismiss 05/21/08 JA08867-JA08869
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37 329.	 Leonard v. McDaniel, Eighth JA08870-JA08884
Judicial District Court, Case No.
C126285, Reply to Opposition to
Motion to Dismiss, filed March 11,
2008.

37 330.	 Lopez v. McDaniel, Eighth Judicial JA08885-JA08890
District Court, Case No. C068946,
State's Motion to Dismiss Petition
for Writ of Habeas Corpus, filed
February 15, 2008.

38 331.	 Sherman v. McDaniel, Eighth JA08991-JA09002
Judicial District Court, Case No.
C126969, Reply to Opposition to
Motion to Dismiss, filed June 25,
2007.

38 332.	 Witter v. McDaniel, Eighth Judicial JA09003-JA09013
District Court, Case No. C117513,
Reply to Opposition to Motion to
Dismiss, filed July 5, 2007.

38 333.	 Floyd v. McDaniel, Eighth Judicial JA09014-JA09020
District Court, Case No. C159897,
Recorder's Transcript of Hearing Re:
Defendant's Petition for Writ of
Habeas Corpus, filed December 28,
2007.

38 334.	 Floyd v. McDaniel, Eighth Judicial JA09021-JA09027
District Court, Case No. C159897,
State's Opposition to Defendant's
Petition for Writ of Habeas Corpus
(Post-Conviction) and Motion to
Dismiss, filed August 18, 2007.

38 335.	 State v. Rippo, Eighth Judicial JA09028-JA09073
District Court, Case No. C106784,
Supplemental Brief in Support of
Defendant's Petition for Writ of
Habeas Corpus (Post-Conviction),
filed February 10, 2004.

38 336.	 Rippo v. State, Nevada Supreme JA09074-JA09185
Court, Case No. 28865, Appellant's
Opening Brief.
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38 337.	 State v. Salem, Eighth Judicial JA09186-JA09200
District Court, Case No. C124980,
Indictment, filed December 16, 1994.

38 338.	 State v. Salem, Eighth Judicial JA09201-JA09240
39 District Court, Case No. C124980,

Reporter's Transcript of
JA09241-JA09280

Proceedings, Thursday, December
15, 1994.

39 339.	 Declaration of Stacie Campanelli
dated April 29, 2008.

JA09281-JA0289

39 340.	 Declaration of Domiano Campanelli,
February 2008, Mastic Beach, N.Y.

JA09290-JA09300

39 341.	 Declaration of Sari Heslin dated JA09301-JA09305
February 25, 2008.

39 342.	 Declaration of Melody Anzini dated JA09306-JA09311
February 26, 2008.

39 343.	 Declaration of Catherine Campanelli
dated February 29, 2008.

JA09312-JA09317

39 344.	 Declaration of Jessica Parket-Asaro
dated March 9, 2008.

JA09318-JA09323

39 345.	 Declaration of Mark Beeson dated JA09324-JA09328
March 26, 2008.

39 346.	 State's Trial Exhibit 1: Laurie JA09329-JA09330
Jacobson photograph

39 347.	 State's Trial Exhibit 2: Denise Lizzi
photograph

JA09331-JA09332

39 348.	 State's Trial Exhibit 99: Michael JA09333-JA09334
Rippo

39 349.	 State's Trial Exhibit 31: Autopsy
photo Denise Lizzi

JA09335-JA09336

39 350.	 State's Trial Exhibit 53: Autopsy
photo Laurie Jacobson

JA09337-JA09338

39 351.	 State's Trial Exhibit 125: Laurie JA09339-JA09360
Jacobson victim-impact scrapbook
photographs
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39 352.	 State's Trial Exhibit 127: Denise JA09361-JA09374
Lizzi victim-impact scrapbook
photographs

39 353.	 Declaration of Jay Anzini dated May JA09375-JA09377
10, 2008

39 354.	 Declaration of Robert Anzini dated JA09378-JA09381
May 10, 2008

39 355.	 Juvenile Records of Stacie JA09382-JA09444
Campanelli

39 356	 Blackstone District Court Case JA09445-JA09450
Inquiry: Case No. C136066, State v.
Sims, Case Activity, Calendar,
Minutes

39 357	 Justice Court Printout for Thomas JA09451-JA09490
40 Sims JA09491-JA09520

40 358	 Justice Court Printout for Michael JA09521-JA09740
41 Beaudoin JA09741-JA09815

41 359	 Blackstone District Court Case JA09816-JA09829
Inquiry: Case No. C102962, State v.
Beaudoin, Case Activity, Calendar,
Minutes

41 360	 Blackstone District Court Case JA09830-JA09838
Inquiry: Case No. C95279, State v.
Beaudoin, Case Activity, Calendar,
Minutes

41 361	 Blackstone District Court Case JA09839-JA09847
Inquiry: Case No. C130797, State v.
Beaudoin, Case Activity, Calendar,
Minutes

41 362	 Blackstone District Court Case JA09848-JA09852
Inquiry: Case No. C134430, State v.
Beaudoin, Case Activity, Calendar,
Minutes

41 363	 Justice Court Printout for Thomas JA09952-JA09907
Christos

41 364	 Justice Court Printout for James Ison JA09908-JA09930
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41 365	 State v. Rippo, Eighth Judicial JA09931-JA09933
District Court, Case No. C106784,
Order dated September 22, 1993

41 366	 Declaration of Michael Beaudoin
dated May 18, 2008

JA09934-JA09935

41 367	 State v. Rippo, Eighth Judicial JA09936-JA09941
District Court, Case No. C106784,
Amended Indictment, dated January
3, 1996

41 368	 State's Trial Exhibits 21, 24, 26, 27,
28, 32, 34, 38, 39, 40, 41, 42, 45, 46,
47, 48, 51, 56, 57, 58, 60, 61, 62

JA09942-JA09965

41 369	 State's Trial Exhibit 54 JA09966-JA09967

41 370	 Letter from Glen Whorton, Nevada JA09968-JA09969
Department of Corrections, to Robert
Crowley dated August 29 1997

41 371	 Letter from Jennifer Schlotterbeck to JA09970-JA09971
Ted D'Amico, M.D., Nevada
Department of Corrections dated
March 24, 2004

41 372	 Letter from Michael Pescetta to Glen JA09972-JA09977
Whorton, Nevada Department of
Corrections dated September 23,
2004

41 373	 State v. Rippo, Eighth Judicial JA09978-JA09981
District Court, Case No. C106784,
Warrant of Execution dated May 17,
1996

41 374	 Declaration of William Burkett dated JA09982-JA09984
May 12, 2008

41 375	 Handwritten Notes of William Hehn JA09985-JA09986

48 Objection to Proposed Order 11/21/08 JA11612-JA11647

48 Opposition to Motion for Discovery 06/09/08 JA11558-JA11563

2 Order 11/12/92 JA00264-JA00265

2 Order 11/18/92 JA00266-JA00267

2 Order 09/22/93 JA00320-JA00321
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3 Order 04/22/94 JA00619-JA00320

15 Order 03/08/96 JA03412

41 Order Appointing Counsel 02/13/08 JA09987-JA09988

5B Order Sealing Affidavit 09/30/93 JA 1401-180 to
JA 1401-185

2 Order to Produce Handwriting / 09/14/92 JA00252-JA00253
Handprinting Exemplar

17 Petition for Writ of Habeas Corpus 12/04/98 JA04040-JA04047
(Post-Conviction) and Appointment of
Counsel

19 Petition for Writ of Habeas Corpus (Post- 01/15/08 JA04415-JA04570
20 Conviction) JA04571-JA04609

20 Exhibits to Petition for Writ of Habeas 01/15/08 JA04610-JA04619
Corpus

20 101.	 Bennett v. State, No. 38934 JA04620-JA04647
Respondent's Answering Brief
(November 26, 2002)

20 102.	 State v. Colwell, No. C123476, JA04648-JA04650
Findings, Determinations and
Imposition of Sentence (August 10,
1995)

20 103.	 Doleman v. State, No. 33424 Order JA04651-JA04653
Dismissing Appeal (March 17, 2000)

20 104.	 Farmer v. Director, Nevada Dept. of JA04654-JA04660
Prisons, No. 18052 Order Dismissing
Appeal (March 31, 1988)

20 105.	 Farmer v. State, No. 22562, Order JA04661-JA04663
Dismissing Appeal (February 20,
1992)

20 106.	 Farmer v. State, No. 29120, Order JA04664-JA04670
Dismissing Appeal (November 20,
1997)

20 107.	 Feazell v. State, No. 37789, Order JA04671-JA04679
Affirming in Part and Vacating in
Part (November 14, 2002)

20 108.	 Hankins v. State, No. 20780, Order JA04680-JA04683
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of Remand (April 24, 1990)
20 JA04684-JA04689

109.	 Hardison v. State, No. 24195, Order
of Remand (May 24, 1994)

20 JA04690-JA04692
110.	 Hill v. State, No. 18253, Order

Dismissing Appeal (June 29, 1987)
20 JA04693-JA04696

111.	 Jones v. State, No. 24497 Order
Dismissing Appeal (August 28,
1996)

20 JA04697-JA04712
112.	 Jones v. McDaniel, et al., No.

39091, Order of Affirmance
(December 19, 2002)

20 JA04713-JA04715
113.	 Milligan v. State, No. 21504 Order

Dismissing Appeal (June 17, 1991)
20 JA04716-JA04735

114.	 Milligan v. Warden, No. 37845,
Order of Affirmance (July 24, 2002)

20 JA04736-JA04753
115.	 Moran v. State, No. 28188, Order

Dismissing Appeal (March 21, 1996)
20 JA04754-JA04764

116.	 Neuschafer v. Warden, No. 18371,
Order Dismissing Appeal (August
19, 1987)

20 JA04765-JA04769
117.	 Nevius v. Sumner (Nevius I), Nos.

17059, 17060, Order Dismissing
Appeal and Denying Petition
(February 19, 1986)

20 JA04770-JA04783
118.	 Nevius v. Warden (Nevius II), Nos.

29027, 29028, Order Dismissing
Appeal and Denying Petition for
Writ of Habeas Corpus (October 9,
1996)

20 JA04784-JA04788
119.	 Nevius v. Warden (Nevius III), Nos.

29027, 29028, Order Denying
Rehearing (July 17, 1998)

20 JA04789-JA04796
120.	 Nevius v. McDaniel, D. Nev. No.

CV-N-96-785-HDM-(RAM),
Response to Nevius' Supplemental
Memo at 3 (October 18, 1999)
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20 JA04797-JA04803
121.	 O'Neill v. State, No. 39143, Order of

Reversal and Remand (December 18,
2002)

20 JA04804-JA04807
122.	 Rider v. State, No. 20925, Order

(April 30, 1990)
20 JA04808-JA04812

123.	 Riley v. State, No. 33750, Order
Dismissing Appeal (November 19,
1999)

20 JA04813-JA04817
124.	 Rogers v. Warden, No. 22858, Order

Dismissing Appeal (May 28, 1993),
Amended Order Dismissing Appeal
(June 4, 1993)

21 JA04818-JA04825
125.	 Rogers v. Warden, No. 36137, Order

of Affirmance (May 13, 2002)
21 JA04826-JA04830

126.	 Sechrest v. State, No 29170, Order
Dismissing Appeal (November 20,
1997)

21 JA04831-JA04834
127.	 Smith v. State, No. 20959, Order of

Remand (September 14, 1990)
21 JA04835-JA04842

128.	 Stevens v. State, No. 24138, Order
of Remand (July 8, 1994)

21 JA04843-JA04848
129.	 Wade v. State, No. 37467, Order of

Affirmance (October 11, 2001)
21 JA04849-JA04852

130.	 Williams v. State, No. 20732, Order
Dismissing Appeal (July 18, 1990)

21 JA04853-JA04857
131.	 Williams v. Warden, No. 29084,

Order Dismissing Appeal (August
29, 1997)

21 JA04858-JA04861
132.	 Ybarra v. Director, Nevada State

Prison, No. 19705, Order
Dismissing Appeal (June 29, 1989)

21 JA04862-JA04873
133.	 Ybarra v. Warden, No. 43981, Order

Affirming in Part, Reversing in Part,
and Remanding (November 28,
2005)
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21 134.	 Ybarra v. Warden, No. 43981, Order JA04874-JA04879
Denying Rehearing (February 2,
2006)

21 135.	 Rippo v. State; Bejarano v. State, JA04880-JA04883
No. 44094, No. 44297, Order
Directing Oral Argument (March 16,
2006)

21 136.	 State v. Rippo, Case No. C106784, JA04884-JA04931
Supplemental Brief in Support of
Defendant's Petition for Writ of
Habeas Corpus (Post-Conviction),
February 10, 2004

21 137.	 State v. Rippo, Case No. C106784, JA04932-JA04935
Findings of Fact, Conclusions of
Law and Order, December 1, 2004

21 138.	 Rippo v. State, S. C. Case No. JA04936-JA04986
44094, Appellant's Opening Brief,
May 19, 2005

21 139.	 Rippo v. State, S. C. Case No. JA04987-JA05048
44094, Respondent's Answering
Brief, June 17, 2005

22 140.	 Rippo v. State, S. C. Case No. JA05049-JA05079
44094, Appellant's Reply Brief,
September 28, 2005

22 141.	 Rippo v. State, S. C. Case No. JA05080-JA05100
44094, Appellant's Supplemental
Brief As Ordered By This Court,
December 12, 2005

22 201.	 Rippo v. State, Nevada Supreme JA05101-JA05123
Court Case No. 28865, Opinion filed
October 1, 1997

22 202.	 Rippo v. State, Nevada Supreme JA05124-JA05143
Court Case No. 44094, Affirmance
filed November 16, 2006

22 203.	 Confidential Execution Manual,
Procedures for Executing the Death

JA05144-JA05186

Penalty, Nevada State Prison
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22 204.	 Brief of Amici Curiae in Support of JA05187-JA05211
Petitioner, United States Supreme
Court Case No. 03-6821, David
Larry Nelson v. Donal Campbell and
Grantt Culliver, October Term, 2003

22 205.	 Leonidas G. Koniaris, Teresa A. JA05212-JA05214
Zimmers, David A. Lubarsky, and
Jonathan P. Sheldon, Inadequate
Anaesthesia in Lethal Injection for
Execution, Vol. 365, April 6, 2005,
at has ://www.thelancet.com

22 206.	 Declaration of Mark J.S. Heath, JA05215-JA05298
23 M.D., dated May 16, 2006, including

attached exhibits
JA05299-JA05340

23 207.	 "Lethal Injection: Chemical JA05341-JA05348
Asphyxiation?" Teresa A. Zimmers,
Jonathan Sheldon, David A.
Lubarsky, Francisco Lopez-Munoz,
Linda Waterman, Richard Weisman,
Leonida G. Kniaris, PloS Medicine,
April 2007, Vol. 4, Issue 4

23 208.	 Rippo v. State, Nevada Supreme JA05349-JA05452
Court Case No. 28865, Appellant's
Opening Brief

23 209.	 Rippo v. State, Nevada Supreme JA05453-JA05488
Court Case No. 28865, Appellant's
Reply Brief

23 210.	 Rippo v. State, Nevada Supreme JA05489-JA05538
Court Case No. 44094, Appellant's
Opening Brief, filed May 19, 2005

24 211.	 Rippo v. State, Nevada Supreme JA05539-JA05568
Court Case No. 44094, Appellant's
Reply Brief, filed September 28,
2005

24 212.	 Rippo v. State, Nevada Supreme JA05569-JA05588
Court Case No. 44094,Appellant's
Supplemental Brief as Ordered by
this Court filed December 22, 2005
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24 213.	 Rippo v. State, Nevada Supreme JA05589-JA05591
Court Case No. 44094, Order
Directing Oral Argument filed
March 16, 2006

24 214.	 Rippo v. State, Nevada Supreme JA05592-JA05627
Court Case No. 44094, Transcript of
Oral Argument on June 13, 2006

24 215.	 Rippo v. State, Nevada Supreme JA05628-JA05635
Court Case No. 44094, Appellant's
Petition for Rehearing filed
December 11, 2006

24 216.	 Supplemental Points and Authorities
in Support of Petition for Writ of

JA05636-JA05737

Habeas Corpus (Post-Conviction)
and attached exhibits filed August 8,
2002

24 217.	 Letter dated August 20, 2004 from JA05738
Rippo to Judge Mosley

24 218.	 State v. Rippo, Case No. 106784, JA05739-JA05741
Amended Notice of Intent to Seek
Death Penalty, filed March 24, 1994

24 219.	 State v. Rippo, Case No. 106784, JA05742-JA05782
Jury Instructions, filed March 6,
1996

25 220.	 State v. Rippo, Case No. 106784, JA05783-JA05785
Notice of Alibi, filed September 2,
1993

25 221.	 Affidavit of Alice May Starr dated JA05786-JA05791
January 26, 1994

25 222.	 Letter dated October 12, 1993 from JA05792-JA05795
Starr to President Clinton

25 223.	 State v. Rippo, Case No. 106784, JA05796-JA05801
Order Sealing Affidavit (and
exhibits), dated September 30, 1993

25 224.	 Las Vegas Metropolitan Police JA05802-JA05803
Department Property Report dated
September 30, 1993
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25 225.	 Letter dated November T?, 1993
from Starr to Rex Bell, District

JA05804-JA05807

Attorney

25 226.	 State v. Rippo, Case No. C57388, JA05808-JA05812
Draft Affidavit in Support of Motion
to Withdraw Guilty Plea

25 227.	 Justice Court Record, Thomas JA05813-JA05881
Edward Sims

25 228.	 Justice Court Record, Michael JA05882-JA06032
26 Angelo Beaudoin JA06033-JA06282
27 JA06283-JA06334

27 229.	 Las Vegas Metropolitan Police JA06335-JA06349
Department Voluntary Statement of
Michael Angelo Beaudoin dated
March 1, 1992

27 230.	 Justice Court Record, Michael JA06350-JA06403
Thomas Christos

27 231.	 Justice Court Record, David Jeffrey JA06404-JA06417
Levine

27 232.	 Justice Court Record, James Robert JA06418-JA06427
Ison

27 233.	 MMPI (Minnesota Multiphasic JA06428-JA06434
Personality Inventory) Scoring for
Diana Hunt dated September 2, 1992

27 234.	 Handwritten Declaration of James JA06435-JA06436
Ison dated November 30, 2007

27 235.	 Handwritten Declaration of David JA06437-JA06438
Levine dated November 20, 2007

27 236.	 United States v. Bongiovanni, CR-S- JA06439-JA06483
96-98-LDG(RJJ), Government's
Trial Memorandum, filed August
25, 1997

27 237.	 United States v. Bongiovanni, CR-S- JA06484-JA06511
96-98-LDG(RJJ), Motion to Dismiss
for Outrageous Government
Misconduct, filed September 13,
1996
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28 238.	 United States v. Bongiovanni, CR-S- JA06512-JA06689
96-98-LDG(RJJ), Transcript of Jury
Trial Day 2, December 3, 1997

28 239.	 United States v. Bongiovanni, CR-S- JA06690-JA06761
29 96-98-LDG(RJJ), Transcript of Jury JA06762-JA06933

Trial Day 3, December 4, 1997

29 240.	 United States v. Bongiovanni, CR-S- JA06734-JA07011
30 96-98-LDG(RJJ), Transcript of Jury JA07012-JA07133

Trial Day 4, December 8, 1997

30 241.	 United States v. Bongiovanni, CR-S- JA07134-JA07261
31 96-98-LDG(RJJ), Transcript of Jury JA07262-JA06332

Trial Day 6, December 10, 1997

31 242.	 United States v. Bongiovanni, CR-S- JA07333-JA07382
96-98-LDG(RJJ), Transcript of Jury
Trial Day 8, December 15, 1997

31 243.	 United States v. Bongiovanni, CR-S- JA07383-JA07511
32 96-98-LDG(RJJ), Transcript of Jury JA07512-JA07525

Trial Day 9, December 16, 1997

32 244.	 Rippo v. State, Nevada Supreme JA07526-JA07641
Court Case No. 28865, Respondent's
Answering Brief, filed February 14,
1997

32 245.	 United States v. Bongiovanni, CR-S- JA07642-JA07709
96-98-LDG(RJJ), Government's
Trial Memorandum, filed December
2, 1997

32 246.	 State v. Salem, Eighth Judicial JA07710-JA07713
District Court, Clark County,
Nevada, Case No. 124980, Criminal
Court Minutes

32 247.	 State v. Rippo, Eighth Judicial JA07714-JA07719
District Court, Clark County,
Nevada, Case No. 106784, Motion
for New Trial, filed April 29, 1996

32 248.	 United States v. Bongiovanni, CR-S- JA07720-JA07751
96-98-LDG(RJJ), Superseding
Criminal Indictment, filed May 6,
1997
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33 249.	 In the Matter of the Application of
the United States for an Order

JA07752-JA07756

Authorizing the Interception of Wire
Communications dated October 11,
1995

33 250.	 Clark County School District JA07757-JA07762
Records for Michael D. Rippo

33 251.	 Neuropsychological Assessment,
Thomas F. Kinsora, Ph.D., dated

JA07763-JA07772

February 1, 1996

33 252.	 Addendum to Neurological JA07773-JA07775
Assessment Report, Thomas F.
Kinsors, Ph.D., dated March 12,
1996

33 253.	 Pre-Sentence Report, State v. Rippo, JA07776-JA07782
Case No. 97388, dated April 23,
1982

33 254.	 Psychiatric Evaluation, Norton A. JA07783-JA07789
Roitman, M.D., dated February 17,
1996

33 255.	 SCOPE printout for Carole Ann JA07790
Rippo

33 256.	 Progress Reports dated October 15,
1981

JA07791-JA07792

33 257.	 Supplemental Report, Case No. JA07793-JA07801
23042, Juvenile Division, Clark
County, Nevada, filed April 29, 1981

33 258.	 Order, Case No. 23042, Juvenile JA07802-JA07803
Division, Clark County, Nevada,
filed May 9, 1981

33 259.	 Terms of Probation, Case No. 23042,
Juvenile Division, Clark County,
Nevada, filed May 1, 1981

JA07804-JA07805

33 260.	 Transcript of Proceedings, Case No. JA07806-JA07811
23042, Juvenile Division, Clark
County, Nevada, filed May 14, 1981
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33 261.	 Petition No. 1, Recommendation for JA07812
Adjudication and Order of Approval,
Case No. 23042, Juvenile Division,
Clark County, Nevada, filed April
19, 1981

33 262.	 Petition, Case No. 23042, Juvenile JA07813
Division, Clark County, Nevada,
filed April 8, 1981

33 263.	 Certification, Case No. 23042,
Juvenile Division, Clark County,
Nevada, filed October 19, 1981

JA07814

33 264.	 Probation Officer's Report, Case No. JA07815-JA07823
23042, Juvenile Division, Clark
County, Nevada, filed April 29, 1981

33 265.	 Baseline Psychiatric Evaluation,
Southern Desert Correctional Center,
by Franklin D. Master, M.D., dated

JA07824

April 9, 1982

33 266.	 Confidential Psychological JA07825-JA07827
Evaluation by Eric S. Smith, Ph.D.,
Timothy L, Boyles, M.A., James F.
Triggs, Ed.D., dated February 11,
1982

33 267.	 Petition, Case No. 23042, Juvenile JA07828-JA07829
Division, Clark County, Nevada,
filed January 27, 1982

33 268.	 Petition, Case No. 23042, Juvenile JA07830-JA07831
Division, Clark County, Nevada,
filed January 27, 1982

33 269.	 Petition, Case No. 23042, Juvenile JA07832-JA07833
Division, Clark County, Nevada,
filed January 27, 1982

33 270.	 Petition, Case No. 23042, Juvenile JA07834-JA07835
Division, Clark County, Nevada,
filed January 27, 1982

33 271.	 Petition, Case No. 23042, Juvenile JA07836-JA07837
Division, Clark County, Nevada,
filed January 27, 1982
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33 272.	 Petition, Case No. 23042, Juvenile JA07836-JA07837
Division, Clark County, Nevada,
filed January 27, 1982

33 273.	 Las Vegas Metropolitan Police JA07838
Department Arrest Report dated
January 27, 1982

33 274.	 Petition, Case No. 23042, Juvenile JA07839-JA07840
Division, Clark County, Nevada,
filed January 29, 1982

33 275.	 Certification Report, Case No. JA07841-JA07853
23042, Juvenile Division, Clark
County, Nevada, filed February 23,
1982

33 276.	 Petition, Case No. 23042, Juvenile JA07854
Division, Clark County, Nevada,
filed February 2, 1982

33 277.	 Judgment of Conviction, Case No. JA07855
C57388, State v. Rippo, Clark
County, Nevada, filed May 28, 1982

33 278.	 Psychological Report: Corrections JA07856-JA07859
Master, dated June 2, 1982

33 279.	 Test of Educational Development
dated March 9, 1983

JA07860-JA07862

33 280.	 Psychological Evaluation dated JA07863
December 2, 1983

33 281.	 Parole Progress Report, March 1985 JA07864-JA07865
Agenda

33 282.	 Institutional Progress Report, March JA07866-JA07868
1987 Agenda

33 283.	 Psychological Evaluation for Parole
dated January 29, 1987

JA07869

33 284.	 Psychological Evaluation for Parole
dated August 12, 1988

JA07870

33 285.	 Parole Progress Report, September JA07871-JA07872
1988 Agenda
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33 286.	 Psychological Evaluation dated JA07873
August 23, 1989

33 287.	 Parole Progress Report, September JA07874-JA07875
1989 Agenda

33 288.	 Parole Officers' Notes beginning JA07876-JA07884
December 4, 1989

33 289.	 Institutional Progress Report dated JA07885-JA07886
May 1993

33 290.	 Health Services, Psychology Referral JA07887
Form dated April 28, 1993

33 291.	 Handwritten notes dated February JA07888
17, 1994

33 292.	 Handwritten notes dated March 9,
1994

JA07889

33 293.	 Handwritten exam notes (Roitman)
dated January 13, 1996

JA07890-JA07894

33 294.	 Psychological Panel Results JA07895
Notification dated January 10, 1996

33 295.	 Norton A. Roitman, Addendum,
dated March 11, 1996

JA07896-JA07897

33 296.	 Bongiovanni Off the Bench, Las JA07898-JA07899
Vegas Sun, April 18, 1996

33 297.	 Fraud probe led to judge, Las Vegas JA07900
Sun, April 18, 1996

33 298.	 Charge opens judge's race, Las JA07901-JA07902
Vegas Sun, April 18, 1996

33 299.	 Judge Bongiovanni Indicted, Las JA07903
Vegas Sun, April 18, 1986

33 300.	 Judge's actions examined, Las Vegas JA07904-JA07906
Review-Journal, April 19, 1996

33 301.	 Mental Health Progress Notes dated JA07907
June 20, 1993

33 302.	 Affidavit of David M. Schieck dated JA07908
March 16, 1998
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33 303.	 Declaration of Carole A. Duncan
dated January 19, 2000

JA07909-JA07910

33 304.	 Union Free School #24, Pupil JA07911-JA07912
History Record, Michael Campanelli

33 305.	 United States v. Bongiovanni, CR-S- JA07913-JA08006
34 96-98-LDG(RJJ), Transcript of Jury JA08007-JA08039

Trial Day 7, October 27, 1998

34 306.	 United States v. Bongiovanni, CR-S- JA08040-JA08155
96-98-LDG(RJJ), Transcript of Jury
Trial Day 8, October 28, 1998

34 307.	 United States v. Bongiovanni, CR-S- JA08156-JA08225
96-98-LDG(RJJ), Emergency Motion
to Disqualify John Fadgen, Esq.
From Representing Defendant
Bongiovanni at Trial, July 24, 1997

308.	 OMITTED

34 309.	 United States v. Bongiovanni, CR-S- JA08226-JA08246
96-98-LDG(RJJ), Notice of Tape
Recordings Intended for Use in
Government's Case in Chief, filed
August 2, 1996

35 310.	 Letter from Donald J. Green
requesting additional discovery dated

JA08247-JA08253

July 9, 1996

35 311.	 United States v. Bongiovanni, CR-S- JA08254-JA08399
96-98-LDG(RJJ), Transcript of Jury
Trial Day 5, December 9, 1997

35 312.	 State v. Rippo, Eighth Judicial JA08400-JA08405
District Court, Clark County,
Nevada, Case No. 106784, Answer
in Opposition to Motion for New
Trial, filed May 1, 1996

37

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27



28

Vol. Title Date Page

35 313.	 State v. Rippo, Eighth Judicial JA08406-JA08413
District Court, Clark County,
Nevada, Case No. 106784,
Defendant's Motion to Strike
Aggravating Circumstances
Numbered 1 and 2 and for
Specificity as to Aggravating
Circumstance Number 4, filed
August 20, 1993

35 314.	 State v. Rippo, Eighth Judicial JA08414-JA08417
District Court, Clark County,
Nevada, Case No. 106784, State's
Response to Defendant's Motion to
Strike Aggravating Circumstance
Numbered 1 and 2 and for
Specificity as to Aggravating
Circumstance Number 4, filed
February 11, 1994

35 315.	 State v. Rippo, Eighth Judicial JA08418-JA08419
District Court, Clark County,
Nevada, Case No. 106784, Special
Verdict filed March 14, 1996

35 316.	 State v. Rippo, Eighth Judicial JA08420-JA08421
District Court, Clark County,
Nevada, Case No. 106784, Special
Verdict filed March 14, 1996

35 317.	 Social History JA08422-JA08496
36 JA08497-8538

36 318.	 Parental Agreement, Case No. JA08539
23042, Juvenile Division, Clark
County, Nevada, dated April 29,
1981

36 319.	 Mark D. Cunningham, Ph.D., and JA08540-JA08564
Thomas J. Reidy, Ph.D., Integrating
Base Rate Data in Violence Risk
Assessments at Capital Sentencing,
16 Behavioral Sciences and the Law
71, 88-89 (1998)

36 320.	 Letter from Michael Rippo to Steve JA08565
Wolfson dated April 17, 1996

36 321.	 Report of Jonathan Mack, Ph.D. JA08566-JA08596
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36 322.	 Trial Exhibit: Photograph of Michael JA08597
Rippo

36 323.	 State v. Rippo, Eighth Judicial JA08598-JA08605
District Court, Clark County,
Nevada, Case No. 106784,
Application and Order for Fee in
Excess of Statutory Amount for
Investigator, filed December 3, 1996

36 324.	 Wiretap Transcript, Tommy Simms JA08606-JA08609
[sic], dated June 8, 1992

36 325.	 State v. Rippo, Eighth Judicial JA08610-JA08619
District Court, Clark County,
Nevada, Case Nos. 57388, 57399,
Reporter's Transcript of Proceedings
-- Continued Initial Arraignment,
heard March 25, 1982

36 326.	 State v. Rippo, Eighth Judicial JA08620-JA08626
District Court, Clark County,
Nevada, Case Nos. 57388, 57399,
Reporter's Transcript of Further
Proceedings and/or Continued Initial
Arraignment heard March 30, 1982

36 327.	 State v. Rippo, Eighth Judicial JA08627-JA08652
District Court, Clark County,
Nevada, Case No. C106784,
Instructions to the Jury, filed March
14, 1996

36 328.	 Declaration of Elisabeth B. Stanton,
dated January 15, 2008

JA08653-JA08664

48 Reply to Opposition to Motion to Dismiss 06/09/08 JA11564-JA11574

48 Reply to Opposition to Motion for Leave to 09/16/08 JA11575-JA11585
Conduct Discovery

1 Reporter's Transcript of Arraignment 07/06/92 JA00242-JA00245

2 Reporter's Transcript of Arraignment 07/20/92 JA00246-JA00251

36 Reporter's Transcript of Defendant's 02/11/08 JA08665-JA08668
Motion for Appointment of Counsel

2 Reporter's Transcript of Defendant's 02/14/94 JA00378-JA00399
Motion to Continue Trial Proceedings;
Defendant's Motion to Disqualify District
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2 Reporter's Transcript of Hearing in re 09/20/93 JA00316-JA00319
Attorney General's Motion to Quash and for
Protective Order

2 Reporter's Transcript of Hearing in re 09/10/93 JA00304-JA00315
Motion to Continue Jury Trial

3 Reporter's Transcript of Motions Hearing 03/09/94 JA00565-JA00569

18 Reporter's Transcript of Preliminary [sic] 11/27/02 JA04202-JA04204
Hearing

19 Reporter's Transcript of Proceedings before
the Honorable Donald M. Mosely

08/20/04 JA04321-JA04346

17 Reporter's Transcript of Proceedings: 05/02/02 JA04048-JA04051
Argument and Decision

1 Reporter's Transcript of Proceedings: 06/04/92 JA00001-JA00234
Grand Jury

3 Reporter's Transcript of Proceedings: Jury 01/30/96 JA00634-JA00641
Trial, Vol. 1; 10:00 a.m.

3 Reporter's Transcript of Proceedings: Jury 01/30/96 JA00642-JA00725
4 Trial, Vol. II; 1:30 p.m. JA00726

4 Reporter's Transcript of Proceedings: Jury 01/30/96 JA00727-JA00795
Trial, Vol. III; 3:30 p.m.

4 Reporter's Transcript of Proceedings: Jury 01/31/96 JA00796-JA00888
Trial,	 11:15 AM

4 Reporter's Transcript of Proceedings: Jury 01/31/96 JA00889-JA00975
5 Trial, 2:30 PM JA00976-JA01025

5 Reporter's Transcript of Proceedings: Jury 02/01/96 JA01026-JA01219
Trial, Vol. I; 10:20 a.m.

5 Reporter's Transcript of Proceedings: Jury 02/02/96 JA01220-JA01401
Trial, Vol. VI; 10:20 a.m.

5B Reporter's Transcript of Proceedings: Jury 02/05/96 JA01401-001 to
Trial, Vol. 1,1:30 p.m. JA01401-179

5 Reporter's Transcript of Proceedings: Jury 02/02/96 JA01402-JA01469
6 Trial, Vol. II; 2:30 p.m. JA01470-JA01506
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7 Reporter's Transcript of Proceedings: Jury 02/06/96 JA01507-JA01688
Trial, 10:15 AM

8 Reporter's Transcript of Proceedings: Jury 02/06/96 JA01689-JA01766
Trial, 2:30 PM

8 Reporter's Transcript of Proceedings: Jury 02/07/96 JA01767 JA01872
Trial,	 1:45 PM

8 Reporter's Transcript of Proceedings: Jury 02/08/96 JA01887-JA01938
9 Trial, 10:15 AM JA01939-JA02054

9 Reporter's Transcript of Proceedings: Jury 02/26/96 JA02055-JA02188
10 Trial, 10:45 AM JA02189-JA02232

10 Reporter's Transcript of Proceedings: Jury 02/27/96 JA02233-JA02404
Trial, 11:00AM

11 Reporter's Transcript of Proceedings: Jury 02/28/96 JA02405-JA02602
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13 Reporter's Transcript of Proceedings: Jury 03/01/96 JA02886-JA03064
Trial 9:00 AM

13 Reporter's Transcript of Proceedings: Jury 03/04/96 JA03065-JA03120
Trial Vol. I, 10:30 a.m.

14 Reporter's Transcript of Proceedings: Jury 03/05/96 JA03121-JA03357
Trial, 11:00 a.m.

16 Reporter's Transcript of Proceedings: Jury 03/13/96 JA03594-JA03808
Trial Vol. 1
11:30 a.m.

17 Reporter's Transcript of Proceedings: Jury 03/14/96 JA03841-JA04001
Trial, 9:30 AM

3 Reporter's Transcript of Proceedings: 03/18/94 JA00575-JA00582
Motions Hearing

3 Reporter's Transcript of Proceedings: 04/14/94 JA00591-JA00618
Motions Hearing

15 Reporter's Transcript of Proceedings: 03/12/96 JA03413-JA03593
Penalty Phase
10:00 a.m.

2 Reporter's Transcript of Proceedings Re: 03/07/94 JA00403-485
3 Defendant's Motion to Disqualify District JA00486-564
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2 Reporter's Transcript of Proceedings re: 01/31/94 JA00322-JA00333
Oral Request of District Attorney

3 Reporter's Transcript of Proceedings: 03/11/94 JA00570-JA00574
Ruling on Defense Motion

17 Reporter's Transcript of Proceedings: 05/17/96 JA04014-JA04036
Sentencing

15 Reporter's Transcript of Proceedings: 03/06/96 JA03403-JA03411
Verdict

2 Response to Defendant's Motion for 02/07/94 JA00351-JA00357
Discovery of Institutional Records and Files
Necessary to His Defense

36 State's Motion to Dismiss and Response to 04/23/08 JA08673-JA08746
37 Defendant's Petition for Writ of Habeas JA08747-JA08757

Corpus (Post-Conviction)

2 State's Motion to Expedite Trial Date or in
the Alternative Transfer Case to Another

02/16/93 JA00268-JA00273

Department

2 State's Opposition to Defendant's Motion
for Discovery and State's Motion for

10/27/92 JA00260-JA00263

Reciprocal Discovery

2 State's Opposition to Defendant's Motion to 02/07/94 JA00346-JA00350
Exclude Autopsy and Crime Scene
Photographs

18 State's Opposition to Defendant's 10/14/02 JA04154-JA04201
Supplemental Points and Authorities in
Support of Petition for Writ of Habeas
Corpus (Post-Conviction)

2 State's Response to Defendant's Motion to 02/14/94 JA00367-JA00370
Strike Aggravating Circumstance
Numbered 1 and 2 and for Specificity as to
Aggravating Circumstance Number 4

18 State's Response to Defendant's 04/06/04 JA04259-JA04315
Supplemental Petition for Writ of Habeas
Corpus (Post-Conviction)

2 State's Response to Motion to Disqualify
the District Attorney's Office and State's

02/14/94 JA00358-JA00366

Motion to Quash Subpoenas

18 Supplemental Brief in Support of 02/10/04 JA04206-JA04256
Defendant's Petition for Writ of Habeas
Corpus (Post-Conviction)
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a.

(a.) Failure to Object to Uncoils Watkins! Jury Instructions at the Penalty Hearing
That Did Not Define and Limit the Use of Character Evidence by the Jury.

(b)	 Failure to Offer Any Jury Instruction with Hippo's Specific Mitigating
Circumstances and Failed to Object to an Instruction That Only Listed the
Statutory Mitigators and Failed to Submit a Special Verdict Form Listing
Mitigatating Circumstances Found by the Jury_

0). Failure to Argue the Existence of Specific Mitigating Circumstances During
Closing Argument at the Penaity Hearing or the Weighing Proems Necessary
Ware the Death Penalty Is Even an Option for the Jury.

(41). Failure to Object to Improper Closing Argument at the Penalty Hearing.
(e) Trial Counsel Felled to MINT to Strike Two Agvavating Circumstances That

Were Based on invalid Convictions.
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Appellant hereby adopts the statement of the facts as annunciated in Appellant's

Mug Brief.

STATEMENT OF FACTS

Appellant hereby adopts the statement of the facts as annunciated in Appellant's Opening Brief.

itAROJ MENT

RE THE LAWS.	 CTyJ
S__IIDEMCAESEHLWALLW_E.NC
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After the penalty phase, the jury sentenced Mr. Rippo to death finding six aggravating

tances The aggravating circumstances relevant for purposes of this issue tut 1) the

6
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murder was committed by a person under sentence of Imprisonment; 2) the murder was committed

by a person who had been previously been convicted of a felony involving the use of threat of
3

violence to another person; 3) the murders were committed by a person engaged in the commission

5 of or an attempt to commit robbery; 4) the murder was committed while the person was engaged

6
in the commission of or an attempt to tommit burglary (S.A., VOL. 17, pp. 3163-3164). On

direct appeal, appellate counsel argued that mr. Rippo's sentence of death had been improperly

decided based upon the jury considering overlapping aggravators. On direct appeal, this Court

concluded that Mr. Rippo could have been prosecuted separately for each of the underlying

felonies and therefore each erimHe was properly considered as an aggravating circumstance. At the

12
time of direct appeal, this Court had not yet decided McC_onnell, State, /02 M. Op. 105, 102

13
P,3d 606 (December 29, 2004). In Mr. Rippo's opening brief, he requested that this Court revisit

represent Mr. Rippo in his PoseConviction Relief. In the Supplemental Brief., Mr. Schieek wrote

Mr. Rippo was also found to have committed murder that involved torture. This
ourt held on direct appeal there was sufficient evidence to find that the murder
volved torture. Therefore, this aggravator bad already been deemed to be valid.

-7

14

this issue based upon this Court's ruling in kteCounell v. Sgte.

i	 in the State' s Answring beief, the State argues that this issue is barred by the law of the

17 case doctrine (State's Answering Brief, pp. 5). The State correctly points out that Ns argument

was in fact raised on direct appeal. However, the Court can take notice that the MgCmad

19
decision was not decided at the time of Mr. Rippe" s direct appeal. Additionally, the State argues

that this issue WIS not briefed in the Defendant's Petidon for Writ of ila.beas Corpus in the district
21

22 ourt below (Statees Answering Brief, pp. 6). The State's argument is inactivate. In thee On

23	 ugust &,2002, Supplemental Points and Authorities in Support of the Petition for Writ of Habeas

24 Corpus were filed on behalf of Mr. Ripipo. 	 lvir. David. Schieck 'WU appointed to

25
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that this issue had been previously raised on direct appeal. At the end of informing the district

court that the issue had been raised on direct appeal, Mr. Rippo states,

Rippo as part of his Supplementat Petition, herein, reasserts that the death penalty
was returned in violation of the Eighth and Fourteenth Amendment right to a fair
sentencing proceedings and One not arbitrary and capricious in its use. (See,
Supplemental Brief (A.A. VOL 1, pp,. 03 I).

The State is correct when they argue that Mr. Rippo did not extensively brief the

McConnell decision in the Writ of Habeas Corpus. However, Mr. Rippe clearly reasserted this

issue for Post-Conviction Relief purposes. Hence, the Stute's argument that this issue -was not

briefed in the petition below is inaccurate. Mr. Rippo would respectfully request that this Court

revisit this issue bas,cd upon NHAEgituilWALtg.

The State was permitted at the penalty phase to double count the same conduct in

accumulating three aggravating ciretunstances(SA., Vol. 17, pp. 3191-392). The robbery,

burglary and kidnapping aggravating circumstances are all based on the same set of operative facts

and unfairly accumulated to compel the jury towards the death penalty. Additionally, the

aggravators for under sentence of imprisonment and prior conviction of a violent felony both arose

from the same 1982 sexual assault conviction. In McConnsli., this Court concluded that,

The interpretation of our death penalty statutes that we now embrace will provide
a more certain framewotit within which prosecutors statewide may exercise their
very important discretion in these matters, and will provide greater certainty and
fairness of application within the trial, appellate, and federal court systems_ 102
P.3d. 606, 627.

5

6

8

0

24
	 This Court's conclusion provides the Court's concern that there be greater certainty and

25 fairness in the application ofthe death penalty Within the trial, appellate, and federal court systems.

28 it therefore COMM to reason that this Court was concerned about the entire weighing process of

27 ggravators tivhether or not the defendant is at trial, on appeal, Of in habeas review in the federal

28	
tin system. Mr. Rippo raised this issue on direct appeal and reasserted the issue at post-

n,1.1,•nn•nn
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vietion. aaoreover, Mr. Rippo has raised this issue again, before this Court.

This Court ruled in McConl. that Nevada's definition of capital murder did not narrow

enough and that the further narrowing of the death penalty eligibility in needed. F urther, thi

Court stated that the aggnwator does out provide sufficient narrowing to satisfy constitutional

The tvicCom 14 Court stated, INIevada's statutes defines felony murder broadly." Under

NRS 200.030( 1 )(A felony murder is "one that is committed in the perpetration or attempted

perpetration of sexual assault, kidnapping, arson, robbery, burglary, invasion of the home, sexual

abuse of a child, sexual molestation under the age under 14. or child abuse." Further, in Nevada,

all felony murder is first degree murder, and all first degree murder is essentially capital murder.

Felony murder in Nevada does uot even require the intent to kill or itiflict great bodily harm. In

Nevada, the intent simply to commit the underlying felony is transferred to the implied malice

necessay to characterize the death be murder. rz_dy_...52x, 99 Nev. 209, 215, 660 P.2d 992,995

(1983).

The McCennell Court noted, 'Nevada's current definition Nevada's current definition

f felony murder is broader than the definition in 1972 when &man v. Deorgig, 403 U.S. 23,

92 S.Ct. 2726,33 Led 2d 346, which temporarily ended executions in the United States."

This Court tiarther stated that, Nevada's definition of felony murder does not afford

'animal narrowing. Tho ultimate holding in IVIcConia is that this Court ''`deemed it

lcnpermissible under the United States and Nevada Constitution to place an aggravating

eurnstance in a capaai prosecution on the Mony on which the felony murder is predicated."

Based upon MZ,o_ruji, it was impernossible for the State to charge Mr. Rippo with felony capital

murder because the State based the aggravating circumstances in a capital prosecution on two of

Mose felonies upon which the States felony murder is predicated. McCooKII, further, held that.

9
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0.)

in cases like Mr. Rippe, 'where the State bases a first degree murder conviction in whole or part

of felony murder, to seek a death sentence the State will have to prove an aggravator other than

one based on the felony murder predicate felony." McConnell v. State, at 624.

In the instant case, the State was successful in obtaining a death sentence against Mr.

Rippe on three aggravating circumstances that would not he permitted pursuant to the tvicCona0 

deeWon. As this Court instructed in McQ, nriell, the State would have to give the jury a special

verdict form to determine whether they found Mr. Rippo guilty of premeditated and deliberate

urder or whether they found Mr. Rippo guilty of First Degree Murder based upon the felony

murder rule. Unfortunately, no one can answer this question. Mr. Ripe)0 is sen tenced to death

after the jury found three aggravating circumstances that were clearly a result of inappropriate

stackieg(S.A., Vol. 17, pp_ 3191-392).

Additionally, two aggravating cirrunistances against Mr. Rippo were found as a result of

e actions. One aggravator came as a result of Mr_ Rippa being under sentence of

imprisonment and Another aggravator was that he had prior conviction (the same conviction) of

violent felony which arose fi-orn the same 1982 sexual assault conviction.

The Double Jeopardy Clause of the Fifth Amendment guarantees that no person shall "be

subject for the same offense to be twice put in jeopardy of life or limb." The traditional test of the

"same otTense" for double jeopardy purposes is whether one otren.se requires proof of an element

the other does not. Beckhmer v. U,  . 284 U.S. 299, 304 (1932) . This test, does not apply,

however, when one offense is an incident of another, that is* when one Qf the offenses is a lesser

included of the other. U.S...Lat'aog,, 509 U.S. 688, 113 S.Ct, 2849.2857 (1993);laimbee,...ler E4,

44711.5. 410,420 100 S.Ce 2260 (1980).

Courts of other jurisdietioes have found the use a such overlapping aggravating

ckiuxnstances to be improper. In j/andulph v, Site. 463 So.2d 186 (Fla. 1984) the court found that

25

28

27

28
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the aggravating circumstances of murder while engaged in the crime of robbery and murder for

pecuniary gain to be overlapping and constituted only a single aggravating circunistance. See also

Prpyone v. State, 337 So.2c1783 (Fla. 1976) cert. denied 431 U.S, 969,97 S.Ct. 2929, S3 L.Ed.2d

1065 (1977).

In essence, Mr. Rippo sutTered as a result of two aggravating circumstances from the

identical behavior, The State was not required to prove any additional facts to establish two

eparate aggravating circumstances.

In summary, at least four aggravating circumstances appear to he unconstitutional.

Admittedly, the State would have been permitted to argue to a jury that Mr. Rippo was under

senLence of imprisonment and that the murders involved torture. However, the other WI"

aggravating circumstances (robbery, kidnaping, burglary and a previous violence offense) were

- all a result oftmeonstitutional stacking of aggravating eireurnstanees(S.A., Vol. 17, pp. 31 91-392).

2
opposed to the six that they did find. In Nevada, the jury is required to proceed through a

26

the absence of mitigation to return a life sentence irregardless of the number of aggravating28

circumstnitccs. The State can not argue that the numerical stacking of aggravating circumstances

In the State's answering brief, they claim that there is ample evidence of premeditation and

17 deliberation just as there was in McConnell (State's Answering Brief, pp. 7). Unlike McConnelL

Mr. Rim° did not plead guilty and admit to premeditated and deliberated first Degree telurder.

In fact, there was a lengthy discussion by this Coed in the McColl:els'', decision regarding the

defendant's admission that he had committed first degree murder by premeditation and

deliberation. itt the instant case, that is not the case, Mr. Rippe denied culpability and proceeded

23 t trial. Nevada is a weighing state, and there is no concrete evidence that ury would have

sentenced Mr. Rippo to death had they only been able to find two aggravating circumstances as

weighing process of aggravators versus mitigators. Second, the jury has the discretion, even in
27
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n't the proverbial straw that broke the camel's back and lipped the scales of justice.

The stacking of aggravating circumstances based on the same conduct results in the

trikry end eapricious imposition of the death penalty, and allows the State to seek the death

based on arbitrary legal technicalities and artful pleading. This violates the commands of

the United States Supreme Court in cleeemgateip.L 428 U.S. 153 (1976) and vic4ate.s the eighth

Amendment to the United States Constitution and the prohibition in the Nevada Constitution

against cruet and unusual punishment and that which guarantees due process of law. Trial counsel

was deficient in bailing to strike the duplicate and overlapping aggravating eireutnstances.

In the State's answering brief, they state, Ivileigtii'ng three aggravators against no

-tigating circumstances would produce the same penalty the jury found with six agyavators

ate's Answering Brief. pp- 10). The State um not claim to know how a jury would have

'eked the aggravators versus the tnitigators had they only been able to find two and not six.

Lastly, the State claims that theILvt_eCo_Ltx_t 11 decision should not be applied retroactively

to Mr. Ripper's case. The State claims that this Court does not appear willing to apply the

McCaakell, decision retroactively. Mr. Ripper disagrees.

in 1982, this Court considered the issue of retroactivity in 111Ngilidia 98 Nev. 266,

646 P.24, 543(1982), hi Franklin, this Court stated, "Mu places determining complete

etroaeuvity or prospeetivity of new constitutional rules, the Supreme Court has consistently

considered three factors: 1) the purpose of the rule; 2) the reliance on prior contrary law; and 3)

the effect retroactive application would have on the adminisirazion ofjustice. think& at 269 fa.

2, See _Ojai) v. I) 'ted_Stat. 152 U.S. 406 (1966).

rikLy.Vjalagici	 d this Court provided that, Injew rules

apply prospectively unless they are rules of constitutional law, and then they -apply retroactively

only under certain circumstance Gier v Nirgh	 Disuict Coolthe State of Nevada, 106

12
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Nev. 208, at 212; 789 P.2d / 245 (1990), See frakiklin v, State, 98 Nev. 2666, 64613.2d

(1982). ent of Corirctiowa. 439 U.S. 288 109 S. Ct.

1060; iM L,Ed 2(1334 (1989), the United Scaws Supreme Court articulated that in a new rule of

constitutional dimension would apply retroactively. In Team the majority opinion provided two

exception.s when a new constitutional rule would apply retroactively. A new constitutional rule

should be applied retroactively "„ . if it required the observance of the bedrock procedund

elements that Were absolutely prerequisite to the fundamental fairness implicit in the concept of

tO ordered liberty," Id.

The United States Supreme Court has held that in general, a ease announces a new mic
12

hen it breaks new ground or imposes a new obligation on the State or Federal government.
13

Perhaps, Justice O'Connor was concerned with a legal principle the Supreme Court

18
constitutional taw only to have a federal court discover during a habeas proceedings, new

19

constitutional commands" Teague, 439 U.S. 238 at 310. (citations omitted). In Team*, United

States Supreme Court addresses the concerns mirrored by Justice O'Connor in her dissenting

opinion in Bang. It Ls interesting and important to note that in both instances the Court Was

addressing defendants who are attacking constitutional issues in habeas proceedings after

27 
Nigraemil, decision should he applied to him. Second; a review of IvikcepneLl, does not make

the fuct that this Court in ACitoell, relied on prior case law, Combined with the fact that this

1.3

Tram 439 U.S.233 at 301.
14

addressed in Teague. The Supreme Court explained that, "[flurthennore, as we recognized

Eagle ssac, (shale courts are understandabiy frustrated when they faithfully apply existing

xhausting their state remedies.
26

In the irritant case, Mr. Rippo specifically raised this issue on direct appeal, Therefore, the
26

it clear whether Or not the McSnmell decisiors should be applied retroactively. However, based28
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Court in McConnell concluded that the Vcconnej decision would provide greater certainty and

fairness of application within the trial, appellate and federal court systems. This appears to

4 indicate that this Court is willing to apply the McCotneit decision la the instant case. Out of

fainicss and equity, Mr. Rippo specifically raised this issue prior to the McCennell decision on

direct appeal. Mr. Rippo reasserted this issue on post-conviction relief Mr. Rippo has extensively

briefed this issue on appeal from post-conviction relief. Mr. Rippo should receive the benefit of
8

The failure to offer any jury histrisetion. with Ripples specific mitizating
circumstances and failed to Oiled to an instruction thlit only listed the
statutory mitigators and failed to submit a special verdict form listing
mitigating cirentustances found by the jury.

There was no verdict form provided to the jury for the purpose of tinding the existence of

argument is taken out ofehnonological order from appellant's opening brief. The
is to address the penalty phase issues together for purposes of this reply brief.

14

23

24

5

27

28

1

This issue is submitted.

17

8

19

20

21

this Court's ruling in Mg..C.2.000, and the Epplication of MeCgoirli to	 Rippo's case would

10 Provide to greater certairitY and fairness of the application within the appellate and federal court

11 system.	 Rippo respectfully request that this CQUIT deem the four aggravating circumstances

Aim unconstitutional,	 Rippo would respectfully request that this Court rovexse his

sentences of death and remand the case for a new penalty phase,
14

IL15
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2 tailored mitigating chturnstancet A review of the entire record on appeal demonstrates that a

number of mitigating circumstances should have been !urged to the jury. They were:

(I)	 Accomplice and participant Diana liant received favorable treatment and is already
eligible for parole;

(2) R ippo came from a drifunctionai childhoad;
(3) Rippo failed to receive proper treatment and counseling from the juvenile justice system;
(4) R,ippo, at the age of] 7. was certified as an adult and sent to adult prison because the State

of Nevada discontinued a treatment facility of violent juvenile behaviors;
(5) Pippo was an maim:WI disturbed child that needed long term treatment, which be never

received:,
9 (6)	 Rippo never committed a serious disciplinary offense while in prison, and is not a danger,

(7) Rippo worked well in prison and has been a leader to some of the other persons in prison;
(8) Rippe has demonstrated remorse; and
(9) Rippo was under the influence of drugs at the time of the offense.

ta' 12 	Death penalty statutes must be structured to paavent the penalty being imposed in an

r I 73 13 arbitrary and unpredictable fashion. angaSadargit% 428 ITS. 153, 96 S.Ct. 2909, 49 L.F.d.24

14 1t59 (915); Furman v ..fiapigia, 408 U.S. 238, 92 S.Ct. 2126, 33 1...F,d.24 3 .46 (1972), A capital
z

ms 15
,74	 defendant must be allowed to introduce any relevant mitigating evidence regardUni his character

16

and record and circumstance of the offense. Woodson v. Ncirth Carolit'ia. 428 U.S. 280,96 S.Ct-
17

2978,49 L.Ed,2d 944 (1976); IMngtyr_Qtjabem 455 U.S. 104, 102 S,Ct. 869, 71 1..Ed.24 1a

(1982).

20	 In Lockett v. Ohio. 438 US 586,98 S.Ct 2934,57 LEL 2d 973 (1978) the Court held that

21
n order to meet constitutional muster a penalty heating scheme must allow consideration as a

22
mitigating circumstance any aspect of the defendant's character or record or any of the

23
24 circumstances of the offense that the defendant proffers as a basis fora senienee of less than death.

See also If tcl acater, 481 US 393, 107 S.Q. 1821.95 L.Ed.2d 347 (1987) and NEW25

26 v, Duacer, 498 US 308. 111 S.Ct 731, 112 L.E4.2d 812 (1991).

27	 In response. the State argues that trial counsel failed to argue all of the mitigating

28
circimstances listed in appellant's opening brief, based upon a trial tactic. The State contends.

15
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"Whits, trial counsel was presented with an extremely delicate balancing act. That he chose to

And it's been my experience that its much better to list what you believe your
mitigators are in an instruction to the jury, number one, so that they know they can
consider those, and that that's your theory of mitigation.

T•	 Second, the.' ttrY, shoukl be given the opporamity to cheek on a proper verdict form
FA which mitigators they have found in the case, so with the Court at a later date is

going to re-weigh the death Penalty, they'll know that the jury found their were in
fact, the existence of mitigating circumstances. (A. A., Volume II, 329-330).

i I untinate some details in his summation and leave others to bc considered as part of the evidence

as a whok was clearly a reasonable course" (State's Answering Brief, pp. 22), The State must

her that Mr, Rippo's life held in the balance, It can hardly be considered a tactical decision

to fail to raise mitigating circumstances, 	 the State's own isrirnission, trial counsel failed to

7

argue that	 RiPP0 was temorseful and the he was under the influence of drugs at the time of

9 the murder and. that Diana, Hunt had received favorable treatment after testifying against the

0 dckndant (Appellant's Opening Brief, pp, , lines 17-21).

During thc evidentiary hearing, (post-conviction relief) appellate counsel, Mr. David

19	 Mr. Schieck further stated,	 hindsight, I believe I should have raised h. Failure to

20 properly instniet„ not the argumertt of counsel, the failure to properly instruct theory as to the use

of those mitigating circumstances, the Supreme Court since Mr. Rippo's direct appeal has ruled
22

that the defense is added to en instruction that lists your mitigating, circumstances, not just the

laundry list. And I believe I should have raised it when !did the appeal beck in 1992." (A.A,,V01.
24

11, pp, 330-33426

26	 Therefore, the State's contention that appellant' s counsel was not remiss for fai ling to raise

27 this iSSOC On direct appeal is belied by the testimony of appellate cotm.sel. Appellate counsel,

20
agreed at the post-conviction evidentiary hearing that he should have raised the issue on direct
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appeal The appellate counsel and trial counsel failed to object to the improper closing argument

at the penalty phase.

During closing argument, at the penalty phase, the prosecutor made the folloviing argument

to the jury: laind I would pose the question now: Do you have the resolve, the courage, the

intestinal fortitude, the sense of commitment to do your legal duty?" (A.A. Vol. II, pp,108).

comments and found:9

10	 Other prosecutorial remarks were cxcessive and unacceptable and should have
been challenged at trial and on direct appeal. In rebuttal closing, the prosecutor

11 I	 asked„ 'do you as a jury have the resolve., the determination, the courage, the
intestinal fortitude, the sense of legal commiunent to do your legal duty?' Asking

'Ow
the jury Wit had the 'intestinal fortitude' to do its 'legal duty' was highly improper.

co 13 1	 The United States Supreme Court held that a prosecutor erred in trying `to ekbort
the jury to do its job'; that kind of pressure. .has no place in the adminigmtion

14	 of criminal justice' "There should be no suggestion that a jury has a duty to decide

15	 one way or the other, such an appeal is designed to stir passion and can only
distract a jury front it's actual duty: impartiality'. The prosecutor's words here
'resolve,' 'determination,' courage, 'intestinal fin-tituda,." commitment,"
were particularly designed to stir the jury's passion and appeal to partiality.

In the State's answering brief, they argue that trial counsel was not ineffective tbr objecting

this argument. The &aft cites to the district court's comment during the evidentiary hearing

wherein the court determined that oNeeted at closing argument is a rather dangerous situation that

looks like counsel is hiding the ball (State's Answering Brief, pp. 24, lines 13-14), The State cites

e district court's opinion from the bench that objecting during closing argument has the

to the jury that the defense is hiding the ball. Hypocritically, the State throughout their

that issues can not be considered by this Court unless there is a contemporaneous

bjection. in fact, the State argues that since trial counsel failed to object to this comment that this

should preclude appellate consideration (State's Answering Brief, pp. 22, lines 26-27). On the one

hand, the State would have this Court believe that it is appropriate tactics for'trial counsel to fail

17

a

19

20

21

24

25

26

27

28

7

7
ht LvItax,,,iinte, 117 Nev. Ad_ Op. SO 0002) this Court considered the exact same

8
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to object because it has the appearance of "hiding the ball". On the other hand, since fe

wisel failed to object this Court should not consider the issue. Mr. Rippo was damned if his

4	 attorney objects because it appears he is "hiding the balr. Mr. Rippo is damned if his attorney

5 doesn't object because then the issue can't be raised for appellate consideration_ This argument

is obvioudy in direct contradiction to the rules of advocacy. Mr. Rippo was on trial for his live.

When the State makes an objectionable comment during closing argument counsel should object

so that this Court can consider the issues. The district court's determination that objecting has the

appearance that the defense is hiding the ball is meritless. That type of tactic only leads to the

12 fhilure to object provides appellate counsel with an argument of plain error only.

The State correctly points out that in Eygg., this Cowl con.sidered other factors in reversing
14

tut determination." (State's Answering Brief pp. 24, lines 10-12). The district court inquired

appellate counsel would have been able to raise this issue on direct appeal and trial counsel

having knowledge that this was objectionable given the fact that the Evans decision was23

24subsequent to Mr. RiPpo's penalty phase_ To answer the district court's question, one only needs

25 o review the testimony given by appellate counsel Mr_ David Schieck at the evidentiary hearing_

20
During the evidentiary hearing, Mr. Sehieek was asked about this txu-ticular statement during the

27

y of his cases (AA..Vol. U. pp- 342). Me. Schieck admitted that he had not raised the issue

18

State arguing on appeal that the issue shouki not be considered of the failure to object. Hence, the

Evans sentence of death besides the single comments made by the prosecutor in closing

ument. However, in viewing the record as a whole, this' Court will note that Mr. Rippo endured

rs during the penalty phase.

t	 Lastly, the State aisties that at the evidentiary hearing, Judge Mosley stated,"lhiow would

counsel know they would have a legal gmund to object without the benefit ofthe Supreme

closing argument of the penalty phase_ Mr, Schieck responded that the had heard that quote in
28
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on direct appeal. (AA.Nol. 11. pp. 342). Mr. Settieck explained that he had been the trial and

appellate counsel for Billy Castillo and had heard the same prosecutor make an almost identical

argument (AA.,Vol. 11, pp. 343). During the Castillo trial, Mr. Sonic& objected and raised the

issue on direct appeal. This is an interesting coincidence, as the State cited to the Castillo clec ision

in their answering brief (State's Answering Brief, pp. 23„ footnote 1).

gument by the prosecutor as an issue of future dangerousness and not moral duty- Therefore,

the logical reasoning demonstrates that appellate counsel in the instant case, was aware of this

0	 issue and had seen this type of argument many times.

2 4 18	 Admittedly, at the evidential) , hearing, Mr. Schieek explained that he could not recall if

the Castillo matter went to trial before or after he competed the appellate brief for Mr. Rippo.

r, the issue remains the same in both Mr. Rippo's case and in Mr. Evan's case. The

prosecutor was the same in both cases. The prosecutor made an almost identical argument in both

27
argument, These problems arc compounded by the fact that there svas no jury instruction listing

28
the tailored mitigators that could have been offered for Mr. Rippu.

1 9

22

7
in Castiljo v. State, 114 Nev. 271, 279-280, 956 P.2d 103, 109 (1998), this Court noted

that Mr, Castillo's appellate counsel raised the issue as to the prosecutor's argument on future

dangerousness MA the reference to the jury's duty. Therefore, the district court concern that

appellate counsel would not have known this issue is belied by the evideralary hearing transcript

f Mr. Senitek. Mr. Schieck VMS trial counsel for Billy Castillo and objected to a similar if not

F, Va) tical statement by the prosecutor. On appeal, Mr. Sehieck raised the issue of improper

eases. 1st Evant the prosecutor' s argument was found to be a factor in deter= g that Mr. Evan's23

24 penalty phase should be reversed. Here, the prosecutor's argtunent was *St as damaging and

25 I proper as it was in the Evans case. A review of the entire penalty phase demonstrates that The

28
State was permitted to receive muhiple overlapping and stacking aggrav,ators along with impnoper
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It was emr for trial counsel to fail to object to this improper argument and failure to raise

this matter on direct appad.

V. ing INSTRUCTION GIVEN AT TJJ  PENALTY !OARING FLLEflTO
APPRAISKJURY OF THIE PRO ER SE OF

I IIN O
BASED ON VALID  _WEIGIIIN_G OF A
CIRCUMSTANCES IN VICTATION 0
FOUOTEENTH AMENAMKINM_TO THE cONSTITUTIONA

In the ease at bar, in addition to the alleged aggravating circumstances there was a great

deal of "character evidence" offered by the State that was used to urge the jury to return a verdict

of death. The jury, however, was never instructed that the "character evidence" or evidence of

other bad acts that were not statutory aggravating circumstances could not be used in the weighing

process.

instruction No. 7 given to the jury erroneously spelled out the process as follows:

The State has alleged that aggravating circumstances are present in this case.
The defendants have alleged that certain mitigating circumstances are present in this case.

It shall be your duty to determine:

(a) Whether an aggravating circumstance or circumstances are found to exist; and
(b) Whether a mitigating circumstance or circumstances are found to exist; and
C) Based upon these findings, whether a defendant should be sentenced to life
imprisonment or death.

Thc jury may impose a sentence of death only if ( I ) the jurors unanimously find
at least one aggravating circumstance has been established beyond a reasonable
doubt and (2) the jurors unanimously Cutd that there arc no mitigating
circumstances sufficient to outweigh the aggravating circumstance or
circumstances found.
Otherwise, the punishment imposed shall be imprisonment in the State Prison for
life with or without the possibility of parole.
A mitigating circumstance itself need not be agreed to unanimously; that is, any
one juror can tincl a mitigating circumstance without the agreement of any other
juror or jurors. The entire jury must agree unanimously, however, as to whether the
aggravating circumstances outweigh the mitigating circumstances or whether the
mitigating circumstances outweigh the aggravating circumstances." (SA.,Vol. I 7,
pp_ 3171).

20
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The jury was also told in Instruction 20 that:

The jury is instructed that in determining the appropriate penalty to be imposed in
this case that fl may consider all evidence introduced and instructions given at both
the penalty hearing phase of these proceedings and at the trial of this matter (S. A.
Vol. 17, pp. 3184).

The jury was never instructed that character evidence was not to be part of the weighing

ocess to determine death eligibility or given any guidance as to how to treat the character

evidence. The closing arguments of defense counsel also did nut discuss the use of the character

evidence in the weighing process and that such evidence could not be used in the determination

of the existence of aggravating or mitigating eirournsUmees.

In Brooks v. Ken*, 762 Fid 1383 (11th Cit. 1985) the Court described the procedure that

must be followed by a sentencing jury under a statutory scheme similar to Nevada:

ts1	 15

Alter a conviction of murder, a capital sentencing hearing may be held. The jury
hears evidence and argument and is theu instructed about statutory aggravating
circumstances. The Court explained this instruction. as follows:

The 'impose of the statutory aggravating circumstance is to limit to a large degree,
but not completely, the fact finder's discretion. Unless at least one of the ten
statutory aggravating circumstances exist, the death penalty may not be imposed
in any event. If there exists at least one statutory aggravating circumstance, the
death penalty may be impoeed but the fact finder has a discretion to decline to do
so without giving any reason... icitation omitted]. In making the decision as to the
penalty, the fact finder takes into consideration all circumstances before it from
both the guilt-innocence and the sentence phase of the trial. The circumstances
relate to both the offense and the defendant

[citation omitted] . The United States Supreme Cowl upheld the constitutionality
of structuring the sentencing jury's discretion in such a manner. ,&01
y. Stpnhens, 462 13.5. 862, 103 S.Ct. 2733,77 LEd.2d 235 (1963)"
Brooks, 762 F.24 at 1405.

In Wit/Er v, Sto, 112 Nev. 908, 921 P.24 886 (1996) the Court stated:

t hider NRS 175352, the trial court is given broad discretion on questions
concerriing the admissibility of evidence at a penalty hearing. rarl, 108 Nev. 770,
819 P.11578. h Mhins v. State, 106Ncv. 1, 798 P.2d 558 (1990), cert. denied,
499 U.S. 970 (1991), this court held that evidence of uncharged crimes is
admissible at a penalty hearing once any aggravating circumstance has been proven

21

113

17

1

20

21

22

23

24

25

26

27

28

JA005072



beyond a reasonable doubt. Witter, I 12 Nev. at 916.

Additionally la Gallego v  State, 101 Nev. 7/12, 711 P.2d 56(l995) the court in di scussing
3

If the death penalty option survives the balancing of aggravating and mitigating
circurnstances,Nevada law permits consideration by the sentencing panel of other
evidence relevant to sentence NRS 175.552. Whether such additional evidence will
be admitted is a determination roposited in the sound discretion of the trial judge.
ciallego. at 791.

More recently the Court rnacte crystal clear the manner to properly instruct the jury on usc

character evidence:

To determine that a death sentence is warranted, a jury eonsiders three types of
evidenceevidence relating to ageravatingcir' cumstances, mitigating Ci1C11171SUIDC1225

and 'any other matter which the court deems relevant to sentence' • The evidenceEn
0-4	at issue here was the third type, 'other matter' evidence. In deciding whether tou 5, Cej 13

return a. death sentence, the jury can consider such evidence only after finding the
in C7-1 14	 defendant detl tligibl Le., after is has found unanimously at least one

enumerated aggravator and each juror tuts found that any mitigazors do notz
g15	 outweigh the aggravators. Of course, if the Jury decides that death is not

appropriate, it can still consider 'other matter' evidence in deciding on another
g 4	 6	 sentence. Evans v. St/rte, 117 Nev. Ad_ Op. 50 (2001).

?.1	 17

5 S	 ort direct appeal, this issoc was not raised. At the evidentiary heating, appellate counsel,
18 

Mr. Schieck, explained, " .. and I'm sure I had concerns over the instructions and the process that
19

change the existing precedent on it, hi order to preserve th y further challenges. And the Supreme

Court has changed the instruction on talking about the use of character evidence, and whcn it can

22

the procedure in death penalty cases stated:.

was being used in death penalty cases that - and this is one of those issues that believe I should

21 have raised to preserve the issue, without necessmily believing the Supreme Court was going to

4

be build into the weighing ptocess," (A.A., Vol. II, pp, 357).
25

Mr. Schieck admitted that this was an issue that should bave 	 raised on direct appeal.

27 In the instant case, there was A great deal of character evidence offered against Mr. Rippo. As in

28 Eyans, the prosecutor made a similar improper argument regarding the moral duty of the jury and
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4

stresscd the character of both Mr. Evans and Mr. Flippo. Mr. Evans received a new penalty phased

based upon several assignments of error. to the instant case, Mr. Hippo has also suffered from

rwrnerous error in both the trial and penalty phase. For the foregoing reasons, Mr. Rippo

tfuify requests that this Court reverse his sentences of death and remand the case for a new

phase based upon violations of the United States Constitution Arrioulments Five, Six,

Eight and Fourteen.

Sc

This issue is ubmitted as set forth in opening brief.

Failure to Object to Unconstitutional Jury Instructions at the Penalty Hearing
That Did Net Donne and Limit the Use of Charneter Evidence by the Jury.

Failure to Offer Any Jury Instruction with Rippe's Specific Mitigating
Circumstances and Failed to Object to an Instruction That Only Listed the
Statutory Mitlgators and Failed to Submit a Special Verdict Form Listing
Mitigatating Circumstances Found by the Jury.

Failure to Argue the Existence of Specific MRigating Circemstances Dining
Closing Argument at the Penalty Hearing or the Weighing Process Necessary
Before the Death Penalty Is Even an Option for the Jury.

1 1	 (4 Failure to Object to Improper Closing Argument at the Penalty Hearing,

22	 (e)

F PUN
NST	 •N E IC

CE B	 it • 0 L C	 t THE
R	 A E JAL VERDICT

cIRçusTAN.j . UN  T D ' T

23

Trial Counsel Failed to Move to Strike Two Aggravating Circa instances That
Were Based on Invalid Convictions.

VI.

1 4

1 5

19

23

24	 This i MSC is submitted as set forth in opening brief.
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ART(c.1 LSECTIONS 3. 6 ANIM ARTICLE I WTI N 

/

This issue is submitted as set forth in opening brief.
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CRUEL	 IUNJ$jIMENT

.UE PROCESS OF LAW UNDER THE 14Th
AWAMMEniamagigia .c. cmautuAmmtgairraLkAAN2
Id. N V El
IV. SECTION_1,.

TI

This issue is submitted as set forth in opcning brief.

,VE	 OU 1111#1

TUTIONAL GIULHANTEES

This issue is submitted as set forth in opening brief.

ENV
AL GIJ

ID RE
NDIICT FAIR A
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NEVADA CON Ti 0

EQUATE Al'PF.ILATY,
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This issue is submitted as set forth in opening brief,

A
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This issue is submitted as set forth in opening brief
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This issue is submitted as set forth in opening brief.
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CONCLUSION

Based on the foregoing M. Rippe, would respectfully requegi that this Court reverse his

based on violations of the Fifth, Sixth, and Fourteenth Amendments to the United

States COiriStittition.

DATED this 1)1-• day of September, 2005.

Respectfully submitted try:

elfor-Ari ------
CHRISTOPHER R. ORAM, ESQ.
Nevada Bar No. 004149
520 South Fourth Streets Second Floor
Las Vegas, Nevada E4 CH
Attorney for Appellant
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A.MrSDriit'vlUS MINDAK: 111 .1iFq2UERULCALO_ON OLLATE L

On May 19, 2005, Mr. Bippo filed his opening brief with this Court. On June

17, 2005, the State submitted their answering brief. On September 30, 2005, the State

requested leave to file a supplemental answering brief (formatting their brief to the supplement

appendix submitted by Appenant). On October 18, 2005, this Honorable Court granted the

State's motion for leave to file supplemental brief. This Court also ordered that supplemental

briefmg be conducted and submitted to the Court addressing the retroactivity of McConnell.

Additionally, post-conviction counsel, David Schieck raised this issue in Mr. Rippo's

supplemental brief (before IvicConuell was decided).

STATEMENT OF PACTS

2	 'Appellant hereby adopts the statement of the facts as =undated in Appellant's Opening

Brief,
ARGUMENT

MCCIMULM513.1AETRaMalVELY APPLIED TO CAWS, ON
OALAILEALREMV.

As a preliminary matter, the state is incorrect when it argues that this Court intended

to hint at the non-retroactivity of Mg_Configli in its decision on direct appeal. As this Court

4
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15
g.321

16
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• 17

▪ 18

19

made clear in its decision denying rehearing, the retroactivity question should only be

decided when it is raised and briefed in a post-conviction case. Si& McConnell v. State,

121 Nev. , 10711.34 1287, 1290 (2005) ("McConnell did not address whether the ruling

regarding felony aggravators is retroactive, but we did not overlook this issue. Before

deciding retroactivity, we prefer to await the appropriate post-convi etion case that presents

and briefs the issue."). Given the state's invocation of a retroactivity defense in its answer,

Mr. Rippo's appeal presents an appropriate opportunity for this Court to resolve that

question. As explained below, McConnell must be applied retroactively wider the

framework of Colwell v- State, 118 Nev. 807,59 P.3d 463 (2003), as well as under this

Court's prior decisions retroactively applying narrowing constructions of aggravating

circumstances on collateral review.

The state argues that this Court's decision in McConnell is a new rule of law and

therefore does not need to be applied to cases pending on habeas corpus under Colwell v,

State, 118 Nev. 807, 59 P.3d 463 (2002). See Ans. Br. at 13-15. Mr. Rippo does not

dispute the fact that his judgment of conviction is final. He does contest, however, the

state's argument that McConnell created new law by holding that aggravating

cirewnstances must be narrowly construed.

A review of similar cases reveals that in similar circumstances the courts have given

full recognition to and retroactive application of decisions holding state death penalty

schemes unconstitutional, in whole or in part, based upon the failure to narrowly define the

class of persons eligible for the death penalty. These cases should be followed here as a

failure to do so would be a violation of Mr. Rippe's eonstitutional rights of dile process of

5
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law and equal protection.

It has long been held by the United States Supreme Court that "a State's capital

tencing scheme ... must genuinely narrow the class of persons eligible for the death

Ity." Hella_way V. State, 116 Nev. 732, 6 P.3d 987, 996 (2000) (quoting_ave v.

507 U.S. 463, 474 (1993) (in turn quoting ZagLy„Iteeph„is 462 U.S. 862, 877

(1983)). This concept originated in fltimanySteolgia, 408 U.S. 218 (1972) as the Court

found that a state's death penalty scheme was arbitrary and capricious in its operation,

Following tueman„ this Court invalidated all death sentences, without distinction as to

whether the judgments were final or not:
12

In as much as the decision in, Furmao v,._Georeia„ 408 U.S. 238, 92
13

S.Ct.2726, 33 LEd.2d 346 (1972), is fully retroactive, any prisoner now
14	 under the sentence of death, the judgment as to which is final, may file a

petition for writ of habeas corpus in the district COW from which he was
sentenced inviting that court to modify its judgment to provide for the

16 I 	appropriate alternative punishment specified by statute for the crime for
which he was sentenced to death.

la
In response to Elm& various state legislatures took two approaches. Some

1

railed the discretion ofjuries by prescribing guidelines that the jury or sentencing judge

2	 must consider in detennining whether to fix the sentence at death or life imprisonment and

other states provided for mandatory death sentences for certain narrowly defined crimes.

27
Florida, 428 U.S. 242(1976); and Junk v. Texas, 428 U.S. 262(1976). The mandatory

28

6

17	 piker v. State, 88 Nev. 539, 540 ri.1, 501 P.2d 651 n.1 (1972).

2
In 1976. the United Slates Supreme Court considered five death penalty cases in which it

24

2	 upheld the guideline approach and rejeeted the mandatory death sentence approach. The

2	 guideline approach was upheld in Gregg v,Qeorgia, 428 U.S. 153 (1976); ProffitLN.

JA005087

9

10

11



1

19

2Q

21

sentencing approach was rejected in Woodson v. North (agnate, 428 U$. 280 (1976) and

B,pberts (Stanislaus) Louisiana, 428 U.S. 325 (1976). Nevada was one of the states that

enacted a mandatory scheme. Sec Schuman y Wolff, 791 F. 2d 788, 791 (9m Cir.1986).

Accordingly, in 1977, the Nevada Legislature amended the statutory scheme for imposition

of the death penalty to provide for the current system of weighing aggravating and

mitigating circumstances.

In the meantime, during the period in hich the mandatory death penalty scheme

was in operation, defendant Raymond Schuman was sentenced to death upon a finding that

he committed murder of another inmate while under a sentence of life in prison without

the possibility of parole. j. at 790. This Court affirmed his conviction and sentence of

death after finding that the mandatory death penalty was permissible under these limited

circumstances- Shuman Y. State, 94 Nev. 265,578 P.2d 1183 (1978). Shuman then filed

a state post-conviction petition and in 1982, several years after his judgment of conviction

was final, he filed a federal habeas corpus petition. Shump, 791 F. 2d at 790. The federal

district court found that the mandatory death penalty scheme violated Sh

titutional rights and the Ninth Circuit affirmed this decision. Id. Upon the state's

certiorari petition, the United States Supreme Court affirmed the Ninth eimuit and also

concluded that the district court was proper in granting habeas corpus relief as the scheme

24
under which Shuman was sentenced to death was unconstitutional. Stigma v. Shuman,

483 U.S. 66, 77-78 (1987). Thus, despite the fact that Shuman's judgment was final and

unconstitutionality of that portion of the death penalty scheme that provided for a

7

25

the case was in habeas corpus proceedings. relief vvas granted based upon the

JA005088



mandatory sentence of death under Shulnan's circumstances.

More recently, in RobMs v. State, 106 Nev. 611, 629-30. 798 P.2d 558, 563 (1990),

ihis Court narrowly construed the "depravity of mind" aggravating circumstance to require

torture, mutilation or other serious and depraved physical abuse beyond the act of killing.

This construction was made so as to avoid a claim that the "depravity of mind" aggravating

circumstance did not provide clear and objective standards for the jury as set forth by the

9	 United States Supreme Court in cuyjt:gisvarja, 44611S. 420, 428-29 (1980) and

10	 MaxnariLy,S.arMLg. ht,i 486 U.S. 356 (1988). The narrow construction defined in &Ago

11
has been applied in habeas corpus proceedings for cases that were final prior to Robins.

12

13	 See ID_•nn • .fig...1AStAt, 20 Nev.	 91 P.3d 39,50 (2004) (decision on direct appeal final

14	 in 1988); awc_v_...Ligo., 119 Nev.	 , 69 13,3d 676, 682-83 (2003) (decision on

1
direct appeal final in 1989); see alsq Vaterio v. Crawfqrd, 306 F.3d 742, 748,754 (9 th Cir.

1
2002) (applying Robins to a habeas corpus case in which the judgment was final in 1989);

17

18	 McIC.enna v McDaniel, 65 F.34 1483, 1489 (9th Cir. 1995) (reversing sentence based upon

19	 depravity aggravating circumstance for case in which the judgment was final in 1986 and

20

citing Robins).
2

2	 iviost recently in Ws iLy.Nixdan, 118 Nev. 773, 780, 59 P.34440, 445 (2002), this

23	 Court considered whether the aggravating circumstance of "random and without apparent

24

motive" was constitutional when applied to a case where the sole basis was that the
25

26	
defendant unnecessarily killed someone in a robbery. Leslie was a habeas corpus

27	 proceeding and the Nevada Supreme court had affirmed the validity of the aggravating

28	 circumstance on direct appeal. jk at 779, 39 P.3d at 444. The Court nonetheless

1111111111n
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9

10

12

1

14

15

16

1

1

1

20

2

22

2

24

25

26

27

28

7

reconsidered the application of the aggravating circumstance because the refusal to do so

would result in a fundamental miscarriage of justice. Id. at 780,59 P.3d at 445. Likewise,

State v. Bennett, this Court applied Les/ ie retroactively to a petitioner whose conviction

and sentence became final in 1990, 119 Nev. 589, 81 P.3d 1, 6-8 (2003), and whose

challenge to the same aggravating circumstances was rejected on direct appeal. Ses 106

Nev. 135, 143, 78711.2d 797, 802 (1990). This Court did not discuss retroactivity in Leslie

or &welt when it applied a narrowing construction to aggravating circumstances in cases

that were already final.

In McConnell, this Court followed the reasoning of the Tennessee Supreme Court

in Slate v jAidki ,00 840 S.W.2d 317 (Tenn 1992) in concluding that felony-murder

could not be used both as a theory of guilt and as an aggravating circumstance.

Mc( onncL, 102 P.3d at 620 n. 42. The retroactivity question at issue here was also

considered by the Tennessee Supreme Court. In Barber_v. State, 889 S.W.2d I 85, 186

(Tenn. 1994), the state supreme court explained as follows;

The State first argues that this Court's decision in MidenpbtuokA

should not be retroactively applied to a case where the conviction became
final long before the Me la Middlebrooks was announced. In Stat,e_y,
Megem, 849 S.W.2d 748 (Tenn. 1993), authored by Justice Anderson, we
departed from federal law on retroactivity and held that "a new state
constitutional rule is to be retroactively applied to a claim for Post

conviction relief if the new rule materially enhances the integrity and
reliability of the fact finding process of the trial." Id. at 755. We now hold
that the rule in tilifilsgehroeliA materially enhances both the integrity and the
reliability of the fact finding process in the sentencing phase o ía capital trial
and should therefore be applied retroactively.

The constitutional concern in Middlebsooks was that the class of
death-eligible murderers be narrowed so that only the worst offenders
receive the death penalty. See fvfiddlebrooks, 840 S.W.2d at 341-347. The
court observed that the felony murder aggravating circumstance duplicates

9
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9

10

11

12

the cti me of felony murder and thereby makes all felony murderers
susceptible to the death penalty. This Court found that such a result violates
the Eighth Amendment to the United States constitution, as well as Article
1, Section 16 of the Tennessee Constitution. 840 S.W.24 346. When an
aggravating circumstance is improperly injected into the process by which
the jurors must weigh aggravating and mitigating circumstances to determine
a sentence, the integrity and reliability of the sentencing process is
jeopardized because the death penalty may not be reserved for only the most
culpable defendant. For this reason, we apply Middlebrooks retroactively
under the Meadows rule.

Ele6geLdUte, 889 S.W.2d 185, 186-87 (Tenn. 1994).
This Court also noted that the Wyoming Supreme Court reached the same decision

as MeCounell in Engivg v. Meyer, 820 P.2476 (Wyo.1991). McConnell, 102 P.3 d at 620

n.42. gberg was a post conviction case, yet the Wyoming court both announced and

applied its holding that felony murder could not be used both as a basis for finding of guilt

and as an aggravating circumstance. In fact„ the same issue was presented to the Wyoming

Supreme court in Engbetg's direct appeal and the court at that time rejected the argument.

Engberg v, State, 686 P.24 541, 558-62 (Wyo. 1984). Nonetheless, the court found it

appropriate to reconsider the earlier decision in light of subsequent developments in case

law. Engberg, 820 P.2487. Thus, the two cases cited favorably in McConnell both apply

the rule to post-conviction cases.

In  McConnell, this Court recognized that it did not correctly apply isagthatil.6.

fltelee in its earlier decisions. Sce McConnell, [ 02 P.3d at 620-21. In Lez ry.14, the

United States Supreme Court reemphasized that in order to -pass constitutional muster, a

capita/ sentencing scheme must 'genuinely narrow the class of persons eligible kw the

10

13
g:

Pe 14

15

16
§14 0

17

1

19

20

21

22

23

24

25

26

27

2
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23

24

25

28

2

2

death penalty and must reasonably justify the imposition of a more severe sentence on the

defendant compared to others found guilty of murder' Lo  field, 484 U.S. at 245 (citing

4ant and gregg). The Court then explained that the rianowing process could be performed

through the use of aggravating circumstances or by narrowly defining the categories of

murders for which a death sentence could be imposed. Id. Thus, the United States

Supreme Court recognized and reaffirmed that a states sentencing scheme must genuinely

narrow the class of murders eligible for the death penalty and that is the sante

constitutional principle that was analyzed in McConnell as the Court concluded that

Nevada's scheme, which permitted a finding of guilt and imposition of the death penalty

upon a single showing of felony- murder, did not sufficiently narrow the class of persons

eligible for the death penalty. Lowenfielcl was issued by the United States Supreme court

on March 7, 1988, before Mr. Rippol s sentence in this case becanac final. it is therefore

fully applicable to this case. Si_te Priffith v. Kentucky, 419 U.S. 314, 328 (1987).'

MgCmuiell must be applied retroactively bemuse it is a substantive rule of law

Imposing a judicially-created narrowing definition on the felony murder aggravating

• Rippo notes that the United States Supreme Court has observed that Lomenfie)d
itself VMS not a new role under the stringent non-retroactivity rules applicable in the
context of federal habeas corpus proceedings. Sec Skimeraallnek. 503 U.S. 222, 232-
34 (1992), Additionally, the Court announced L. aliifig.W in the context of a federal
habeas corpus proceeding where new rules of constitutional law generally do not apply
retroactively. The fact that the United States Supreme Court did net consider
Lowenfira a new rule is consistent with Mr. itippo's overarching position that it is
simply not a new rule that aggravating circumstances must genuinely narrow the c1as 01
persons eligible for the death penalty.

11
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16

19

20

21

22

23

24

25

2

2

2

circumstances. Unlike new rules of criminal procedure, new rules of substantive law a

always applied retroactively on collateral review. S_ega,g„ BoNsigy v. United States, 523

U.S. 614, 620 (1998), In Dousley, the Court held that the new rule announced in Bailey

v. United States, 516 U.S. 137, 44 (1995) (holding that §924(c)(1)'s "use" prong requires

the government to show "active employment of the firearm"), must be applied to cases on

collateral review because the rule concerned the interpretation of a statute. Bajisley, 523

U.S. at 620, As such, the rule concerned a substantive rule of cairn al law, which are

presumptively applied retroactively, and the non-retroactivity rule of Teague is not

implicated. Bousely, 523 U.S. at 620 rfeagete by its terms applies only to procedural rules

. . [and) is inapplicable to the situation in which this Court decides the meaning of a

statute enacted by Congress."); accord Ssbrimy,Sumnglia„ 542 U.S. 348, 351-352

(2004). The distinction between substantive rules of criminal law, which are always

applied retroactively, versus rules of criminal procedure, which are subject to 'glum, is

a well-established principle of law?

*Connell is a ntle of sttbdantive law because it "narrows the scope of a criminal

' 1,....aELLANUASIAtes, 417 U.S. 333, 346 (1974) (holding that a defendant may
assert a § 2255 proceeding a claim based on an intervening substAntive change in the
interpretation of a federal criminal statute); United Slaw v, Benbgg, 157 F.3d 1181,
1183 (9th Cir. 199g): c	 # 	 v.	 ed Sia	 22 F.3d 939, 942 (9th Cir. 1994);
UnIted Sloes y. Sond, 969 F.2(1 774, 775-76 (9th Cir. 1992); Uni,tcd S4te.s v,
N'icfjftil, 941 F.2d 999, 1000-01 (9th Cir. 1991); Santana-Madera v. United atatcl.
260 F.3d 133, 139 (2d Cit. 2001); .1	 tilni_daws_y_ jjagg,s .	 248 F.3ti 427, 432 (5th Cir.
2001); LArgl States v. McPhail. 112. F3d 197, 199 (5th Cir. 1997); United States v.
Brown, 117 F.3d 471, 479 (11th Cit. 1997); United States v.1v1cie, 73 F.3d 1149,
1153-54 (D.C. Cr. 1996); latifile. 110 v. United States 10 F3ci 59,63 (2d Cit. 1993):.'
U	 S1tes V. ,ard'	 972 F.2d 682, 687 n.7 (6th Cir. 1992).
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statute",mg iummeibu,' 542 U.S. at 351, by requiring furthering narrowing of the felony

aggravators before Mr. Rippo is rendered death eligible. See also It at 354 (a decision

that modifies the elements of an offense is normally substantive rather than procedural.")

Unlike the rule of Rina v. Arizona, 536 U.S. 584 (2002), which merely allocated decision

making authority between judges and juries, ac Surnmerlin, 542 U.S. at 353, McCorraell 

poses a substantive =rowing component when the state relies upon a felony murder

theory in the guilt phase. By requiring further narrowing of the felony aggravators in the

penalty phase, for example with a special verdict form indicating that the jury has found

premeditation, this Court grafted an additional substantive element into the definition of

the felony aggravators. Without such a finding, Mr. Rippo 'laces a punishment that the

btw calm* impose upon him",  542 U.S. at 352; therefore, Ivieg °anal must

be applied retroactively as a substantive rule of law.

Returning to the framework announced by this Court in Colwell, it is clear that

MecoinEll must be applied retroactively just as this Court has applied every other

narrowing construction to an aggravating circumstance retroactively. The fact that this

Court applied its holdings with respect to aggravating circumstances retroactively in Leslie,

liennea, Raze% Elakerannbo and Browning, without even mentioning it is telling. As

explained above, this Court need not engage in a full retroactivity analysis because it is not

a new rule that aggravating circumstances must genuinely narrow the class of death

eligible defendants. Furthermore, as explained above. McConnell is a substantive rule of

13
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22
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25
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law and is therefore automatically retroactive. However, even if it is considered a new rule

of criminal procedure, Mt:Covell fits comfortably within both Colwell exceptions to non-

retroactivity.

laricSamil prohibits "a certain category of punishment fox a class of defendants

because of their status or offense." 	  59 P.3d id 470. For those defendants

convicted under a felony murder theory in the guilt phase, their status prevents the state

from seeking the death penalty using the same felony murder theory to justify the

submission of those same aggravating circumstances to the jury. The state's argument that

McConnell does not make it unlawful to prosecute those convicted of felony murder, see

Ans. 13r. at 14, misses the point As this Court recognized in Colwell, the United States

Supreme Court has recently held that it is unconstitutional to execute the mentally retarded.

Us Colwell, 59 P,34 at 470. The Court's decision in tliLikiity.L.Yaginia, 536 U.S. 304

(2002), does not hold that mentally retarded individuals cannot be prosecuted for murder.

Rather, it is their status that prevents the infliction of a particular punishment. Lg.„ the

death penalty. The same principles dictate that fieCg_nnejl should apply retroactively here:

Mr. Rippo's status 83 an individual convicted of first-degree murder using a felony murder

theory prevents the state from using the robbery aggravating circumstance to render him

eligible for a sentence of death. Therefore, Mr. Rippo is entitled to the retroactive

application of Tyl.cConnell under the first Colwell exception.

Mr. Rippo is undoubtedly entitled to the retroactive application ollleOmell under

the second Colwell exception because "accuracy is seriously diminished without the rule."

Colwell, 59 P.341 at 472. It is axiomatic that accuracy in the context of a capital sentencing

14
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proceeding requires that the sentencing scheme genuinely narrow the class of death

eligible defendants. McConnell is the quintessential example of such a rule because it is

based on a perceived need to enhance accuracy in capital sentencings." Colwell, 59 P.3 d

at 473. As this Court noted in /vieConnell, "it is clear that Nevada's definition of felony

murder does not afford constitutional narrowing" and "the felony aggravator fails to

genuinely narrow the death eligibility of felony murderers and reasonably justify imposing

death on all defendants to whom it applies." MgCnenell, 102 P.3d at 622, 624. This

Court's decision in McConnell is the most important narrowing construction ever applied

to the state's capital sentencing scheme since Fuman for two reasons: (1) the felony

aggravator contains seven qualifying felonies, RWonnell, 102 P.3d at 623-24, instead

of one, and (2) the felony aggravator fails to contain an adequate narrowing based on the

defendant's mental state. $ec a 'Therefore, it is inescapable that the felony murder

aggravator is the most unconfined and overly broad part of the state sentencing scheme.

In comparison, this Court's rulings in Floneil. Haberstrok, Brownin and Ennall

did not have nearly the far reaching application as Mekong' since they only concerned

single aggravating cueumseanees, and this Court did not even mention retroactivity in those

The state may argue that a rule that could be found to be harmless error can never

held retroactive, but that very argument has been rejected in the context of federal

As this Court noted in McConnell, Nev. Rev. Stat. § 200,033(41 includes fore felonies
and Nev. Rev. Stat. § 200.033(13) adds first-degree murders committed during the
commission of a sexual assault or sexual abuse of a child. So.: 102 P.3d at 623.

15
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habeas corpus proceedings where the stringent league v. Lane, 489 U.S. 288 (1989)

standard applies. bee Bockting v. Bay, 399 F.3d 1010, 1020 (9th Cir.) (rejecting

argument that "-rules of constitutional law subject to harmless error review can never be

considered bedrock rules of procedure"), d o/im_ d_i_frJ AwLing, 408 F.3d 1127

(9th Cir. 2005). Unlike the narrower federal habeas standard, it is much easier to

understand that a constitutional rule can be harmless error and at the same time qualify as

a rule without which the accuracy of the proceedings are seriously diminished in state

habeas proceedings. In summary, it is apparent that this Court's decision in McConnell

increases the accuracy of capital sentencing proceedings to such an extent that it should be

considered retroactive under Colwell.

R ER 0 NCO ST	 L GC VAT
CIRC_ _TANCE IS NOT HARM ESS ERROR. 

The State may argue that Lowenfield-MpSigausa should not be applied here

because the state argued at trial that Mr. Rippo was guilty under both premeditation and

22
jury, the jury was instructed on both theories, and it is certainly possible that the jury could

offense with premeditation and deliberation. a MeCi_	 ,u.1 102 P.3d at 620 (finding

16

felony-murder theories. The jury was not given a special verdict form, however, and it is

20	 therefore impassible to know whether all of thc jurors found Mr. Rippo guilty under a

21	 theory of premeditation and deliberation. Both theories were presented arid argued to the

23

have based its decision upon this theory. Unlike the defendant in McConnell, &Ir. Rippo24

26	 did not plead guilty to premeditated murder and has never stated that he committed any

27
harmless en-or when defendant pleaded guilty and stated in his plea hearing that in _trailing

JA005097
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States Constitution.

DATED this ; c).-

24

25

26

27

28

justifies cold-blooded, premeditated, fast-degree murder, which is what I did.").

Nevada is a "weighing" state, i.e., a state in which the existence of an aggravating

factor is a necessary predicate to death eligibility, and in which the ultimate sentencing

decision turns on the weighing of statutory aggravating factors against the mitigating

evidence. In a weighing state where the aggravating and mitigating circumstances are

balanced against each other, it is constitutional error for the sentence to give weight to an

unconstitutional factor, even if other valid factors remain. Accordingly, Mr. Rippo's

sentence of death must be vacated.

CONCLUSION

Based on the foregoing Mr. Rippo would respectfully request that this Court everse his

convictions based on violations of the Fifth, Sixth, and Fourteenth Amendments to the United

day of 1:jt-At.suao, 2005.

Respectfully submitted by:
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946 P.2d 1017

113 Nev. 1239, 946 P2r11017
(Cite as: 113 Nay, 1239, 946 Pad 1017)

P.
Rippo v. SteteNev.,1997.

Supreme Court of Nevada,
Michael Damon RIPPO, Appellant,

V.
The STATE of Nevada, Respondent.

No. 28865.

Oct. I, 1997.

Defendant was convicted of murder and other
offenses and sentenced to death following jury trial
in the Eighth Judicial District Court, Clark County.
Gerard Rongiovanni, J., and he appealed. The
Supreme Court held that: (1) no grounds existed to
disqualify trial judge; (2) state's late disclosure of
new witnesses did not warrant reversal; (3)
prosecutor did not intimidate alibi witness; (4)
defense counsel opened door to issue of witness
intimidation by defendant; (5) prosecutor did not
make improper remarks in closing argument; (6)
disqualified prOsecutor's continued interest in trial
did not warrant disqualification of entire
prosecutor's office; (7) state's failure to disclose two
witnesses' testimony did not violate Brady rule; (8)
evidence that defendant used victim's credit card
was admissible; (9) testimony of defendant's fellow
prisoner implying that defendant sold drup was not
improper; (10) prosecutor did not make improper
remarks in penalty-phase opening and closing; (11)
none of the victim-impact testimon was im
(12) anti-sympathy penalty-phase instruction was
not improper; (13) evidence supported
murder-by-torture aggravating circumstance: (14)
use of uncharged crimes in aggravation was not
improper; and (15) death penalty was appropriate.

Affirmed.
West Headnotes
[11 Judges 227 oi)=7,49(1)

227 Judges
227W Disqualification to Act

227k49 Bias and Prejudice

Page 1

227k49(1) k, In General. Most Cited Cases
Criminal defendants unsupported allegation that
trial judge had opinion or interest in outcome of
defendants case because judge was subject of
federal grand jury probe and thus was under
pressure to look "tough" did not warrant
disqualification of judge. N.R.S. 1,230; Code of
Jud,Conduct, Canon 3, subd, Et I l(a).

(2] Judges 227 IC=P51(4)

227 Judges
2271V Disqualification to Act

227k51 Objections to Judge, and Proceedings
Thereon

227k51(4) k. Determination of Objections.
Most Cited Cases
Judge is presumed to be impartial.

[3] Judges 227 IE '51(4)

227 Judges
2271V Disqualification to Act

227k51 Objections to Judge, and Proceedings
Thereon

227k51(4) k. Determination of Objections.
Most Cited Cases
Party seeking disqualification of judge carries
burden of establishing sufficient factual grounds.

4 .ud'es227€'513

227 Judges
2271V Disqualification to Act

227k51 Objections to Judge, and Proceedings
Thereon

22701(3) k. Sufficiency of Objection or
Affidavit. Most Cited Cases
Disqualification of judge must be based on facts,
rather than mere speculation.

1151 Criminal Law 110 €913(1}

110 Criminal Law

2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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(C	 6: 113 Nev, 1239, 946 P,2d 1017)

110XXI Motions for New Trial
110k913 Grounds for New Trial in General

110k913(1) k. In General. Most Cited
Cases
Criminal defendant's unsupported allegation that he
learned after trial that trial judge had relationship
with business partner of victim did not support
finding that judge abused his discretion in refusing
to disqualify himself; accordingly, defendant was
not entitled to new trial. Code of Jud.Conduet,
Canon 3 comment,

[6] Judges 227 le=n15

227 Judges
227W Disqualification to Act

227k45 lc Relationship to Party or Person
Interested. Most Cited Cases
In some circumstances, relationship between judge
and victim may be relevant to issue of
disqualification and should therefore be revealed on
record. Code of Jud.Conduct. Canon 3 comment

171 erhninal Law 110 0=2911

110 Criminal Law
1 I OXXI Motions for New Trial

110k911 k, Discretion of Court as to New
Trial. Most Cited Cases
Whether to grant or deny motion for new trial is
within trial court's discretion.

[8] Criminal Law UM .1E;'632(5)

1 10 Criminal Law

[9] Criminal Law 110 eD1166(11)

Ito Criminal Law
110XXIV Review

I I OXXIV(Q) Harmless and Reversible Error
11(1k1166 Preliminary Proceedings

110k1166(11) k. Endorsing or Listing
Witnesses. Most Cited Cases
Fact that state did not oppose motion for
continuance did not lead to conclusion that it
deliberately attempted to delay trial through late
disclosure of new witnesses after receiving
defendant's notice of alibi, even though it earlier
tried to expedite trial date; thus, the late disclosure
did not warrant reversal.

(10] Criminal Law 110 C=1700(10)

110 Criminal Law
1110)a Trial

110XX(E) Arguments and Conduct of
Counsel

1101000 Rights and Duties of Prosecuting
Attorney

1101000(10) k. Nonproduction of
Witness or Rendering Witness Unavailable. Most
Cited Cases
Prosecutor's exhortations to alibi witness to tell
truth when he accompanied police officers during
search of witness' home did not constitute witness
intimidation warranting new trial, where officers did
not draw their weapons, witness testified that she
did not feel threatened or compelled to change her
testimony, and prosecutor was disqualified from
case, U.S.C.A. ConstArnend. 6.

110XX That
110XX(A) Preliminary Proceedings

k10k632 Dockets and Pretrial Procedure
110k632(5) k. Pretrial Conference or

Hearing; Order. Most Cited Cases
Criminal defendant's allegations did not entitle him
to evidentiary hearing to determine whether state
was involved in federal investigation of trial judge
and extent of judge's relationship with business
partner of victim, where factual grounds allowing
for reasonable inference that judge had conflict of
interest were lacking. Code of Jud.Conduct, Canon
3, subd. E.

[11] Criminal Law 110 c=700(10)

110 Criminal Law
110XX Trial

110XX(E) Arguments and Conduct of
Counsel

110k700 Rights and Duties of Prosecuting
Attorney

110k700(10) it. Nonproduction of
Witness or Rendering Witness Unavailable. Most
Cited Cases
Witness intimidation by prosecutor can warrant new
trial if it results in denial of defendant's right to fair

0 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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(Cite as: 113 Nev. 239, 946 P.

trial, U.S.C.A. Const.Amend. 6.

(12] Crhuinal Law 110 €;;;;100(1)

110 Criminal Law
110XX Trial

110XX(E) Arguments and Conduct of
Counsel

110k700 Rights and Duties of Prosecuting
Attorney

110k700(1) k. In General; Misconduct
in General. Most Cited Cases
Prosecutor has duty to refrain from improper
methods calculated to produce wrongful conviction.

[13] Witnesses 410 e=188(2)
[15] Witnesses 410 €=280(2)

Page 3

110 Criminal Law
I IOXXIV Review

110XX1V(Q) Harmless and Reversible Error
110k1171 Arguments and Conduct of

Conflict
110k1171.1 In General

110k1171.1(2) Statements as to
Facts. Comments, and Arguments

110k1171.1(3) k. Particular
Statements, Comments, and Arguments. Most Cited
Cases
Prosecution's intimations of witness intimidation by
defendant are reversible error unless prosecutor also
presents substantial credible evidence that
defendant was source of intimidation.

410 Witnesses
410111 Examination

410111(C) Re-Examination
410k285 Redirect Examination

410k288	 New	 Matter	 on
Cross-Examination

410k288(2) k. Particular Subjects of
Inquiry. Most Cited Cases
Defense counsel's cross-examination of murder
defendant's fellow prisoner about reasons for his
confinement at psychiatric facility opened door to
question of intimidation by defendant, and thus
justified prosecutor's exploration of question when
he was rehabilitating prisoner on redirect, where
defense counsel (who was apparently trying to
portray prisoner as mentally unstable) elicited
information suggesting that prisoner had been
threatened.

114] Criminal Law 110 e=113

110 Criminal Law
110XX Trial

1 loxx(E) Arguments and Conduct of
Counsel

110k712 Statements as to Facts,
Comments. and Arguments

110k713 It. In General. Most Cited
Cases

Criminal Law 110 e=`1171.1(3)

410 Witnesses
410111 Examination

410111(C) Re-Examination
410k285 Redirect Examination

	

410k288	 New	 Matter	 on
Cross-Examination

410k288(2) k. Particular Subjects of
Inquiry. Most Cited Cases
Where counsel opens door to question of witness
intimidation by defendant, opposing counsel may
rehabilitate witness on redirect.

[16]Criminal Law 110 e=11711.1(5)

110 Criminal Law
110)011V Review

110XX1V(Q) Harmless and Reversible Error

	

---1-10k11171 -	,uments and	 na e u

Counsel
110k1171.1 In General

110k1171,1(2) Statements as to
Facts, Comments, and Arguments

1101(1171.1(5 ) k. Comments on
Failure to Produce Witnesses or Evidence. Most
Cited Cases
Prosecutor's impermissible references during
closing argument to defendants failure to call any
witnesses on his behalf were harmless in light of
overwhelming evidence of guilt,

[17]Criminal Law 110 €=121.5(1)

ta 2007 IlunnsoniWest. No Claim to Orig. U.S. Govt. Works.
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Page 4

110 Criminal Law
110XX Trial

OXX(E) Arguments and Conduct of
Counsel

110k712 Statements as to Facts,
Comments, and Arguments

110k721.5 Comments on Failure to
Produce Witnesses or Evidence

10k721.5(1) k. In General. ivlost
Cited Cases
It is generally improper for prosecutor to comment
on defendant's failure to call witness; such comment
can be viewed as impermissibly shifting burden of
proof to defense.

[181 Criminal Law 119 e=4721(6)

110 Criminal Law
110XX Trial

110XX(E) Arguments and Conduct of
Counsel

1101E712 Statements as to Facts,
Comments, and Arguments

110k721 Comments on Failure of
Accused to Testify

I 10k721(6) k. Reference to Failure
to Produce Witness or Testimony. Most Cited Cases
Prosecutor's references during closing argument to
lack of testimony supporting defendant's case were
not improper comment on defendant's failure to
testify where prosecutor did not directly comment
on defendant's failure to testify and did not
manifestly intend such comment, U.S.C.A.
Const.Amend. 5.

[191 Criminal Law 110 C'2419(1)

110 Criminal Law
11 GXX Trial

110XX(E) Arguments and Conduct of
Counsel

110k712 Statements as to Facts,
Comments, and Arguments

110k719 Matters Not Sustained by
Evidence

110k719(i) k. In General. Most
Cited Cases

Criminal Law 110 .t :'1171.3

110 Criminal Law
110XXIV Review

110XXIV(Q) Harmless and Reversible Error
110k1171 Arguments and Conduct of

Counsel
110k1171.3 k. Comments on Evidence

or Witnesses, or Matters Not Sustained by
Evidence. Most Cited Cases
Prosecutor's references during closing argument to
evidence not presented at trial were improper;
however, in tight of overwhelming evidence of
guilt, error was harmless.

DO) Criminal Law 110 €1:2120(1)

110 Criminal Law
110XX Trial

I 10XX(E) Arguments and Conduct of
Counsel

Ii 0k712 Statements as to Facts,
Comments, and Arguments

110k720 Comments on Evidence or
Witnesses

110k720(1) IL In General. Most
Cited Cases
Prosecutor's comments on evidence during closing
argument did not amount to improper prosecutorial
vouching where he did not characterize testimony of
witnesses or express personal belief concerning
evidence before jury.

121] Criminal Law 110 e=639.4

110 Criminal Law
110XX Trial

I 10XX(B) Course &di ol!C—id-t—rztef Trial in
General

I 0k638 Counsel for Prosecution
110k639,4 k. Grounds for Employment

of Assistant or Substitute. Most Cited Cases
That prosecutor who had been disqualified showed
continued interest in trial by being present in court
for opening statements, by following order of
witnesses, and by speaking with witness during trial
did not warrant disqualification of entire
prosecutor's office, where there was no evidence of
his continued involvement, no evidence as to
content or nature of his conversations with witness,
and no evidence that he disobeyed judge's order not

0 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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to speak further with any witnesses-
0	

[22j Criminal Law 110 C=e700(3)

110 Criminal Law
110XX Trial

cD I 10XX(E) Arguments and Conduct of
Counsel

110k700 Rights and Duties of Prosecuting
Attorney

110k700(2) Disclosure or Suppression
1,0	 of Information
CA)

	

	 1 10k700(3) k. Particular Cases and
Problems. Most Cited Cases
States failure to disclose that witness would testify
that murder defendant confessed to him did not
violate Brady rule, where state did disclose witness'
grand jury testimony that defendant had offered to
sell witness one victim's car on day of murders, and
where exercise of reasonable diligence would have
allowed defense counsel to obtain the information,
especially considering that defendant was granted
two-week continuance to interview witness,

1231 Criminal Law 110 ex,100(2.1)

110 Criminal Law
110XX Trial

110XX(E) Arguments and Conduct of
Counsel

110k700 Rights and Duties of Prosecuting
Attorney

110k700(2) Disclosure or Suppression
of Information

110k700(2.1) k. In General. Most
• Cited Cases

Under Brady, prosecution must disclose to defense
evidence in its possession that is both favorable to
defendant and material to guilt or punishment.

124] Criminal Law 110 fe=100(2.1)

110 Criminal Law

I 10XX Trial
110XX(E) Arguments and Conduct of

Counsel
110k700 Rights and Duties of Prosecuting

Attorney
110k700(2) Disclosure or Suppression

Page 5

of Information
110k700(2.1) k. In General. Most

Cited Cases
In determining whether evidence is Brady material
that must be disclosed to defense, court should kick
at following: (a) suppression by prosecution after
request by defense; (b) evidence's favorable
character for defense; and (c) materiality of
evidence.

[2S] Criminal w 110 ez700(.3)

110 Criminal Law
110)0( Trial

110XX(E) Arguments and Conduct of
Counsel

110k700 Rights and Duties of Prosecuting
Attorney

I 10k700(2) Disclosure or Suppression
of Information

I10k700(3) k. Particular Cases and
Problems. Most Cited Cases
Defendant's statement to witness that "I killed those
two bitches" was inculpatory admission which did
not fan under Brady disclosure rule.

[261 Criminal Law 110 C=700(3)

110 Criminal Law
110XX Trial

1 tOXX(E) Arguments and Conduct of
Counsel

110k700 Rights and Duties of Prosecuting
Attorney

110k700(2) Disclosure or Suppression

110k700(3) k. Particular Cases and
Problems. Most Cited Cases
Parole officer's penalty-phase testimony that
defendant told officer's supervisor that he would
rather be convicted of murder than sexual assault
because murder sounded better was not exculpatory,
and defense could have discovered the statement
given state's open file policy; thus, states failure to
disclose the testimony did not violate Brady.

1271 Criminal Law 110 	 69.2(4)

110 Criminal Law

94613,2d 1017

X113	 Nev. 1239e946-11e2d-401-7-----------__

H.
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113 Nev,-4 2-39,946 P.
(Cite as; 113 Nev. 1239,946 P.2d 17)

110XVII Evidence
110XVII(F) Other Offenses

1101Z369 Other Offenses as Evidence of
Offense Charged in General

110k369.2 Evidence Relevant to
Offense, Also Relating to Other Offenses in General

110k369.2(3) Particular Offenses,
Prosecutions far

1101(360.2(4) k. Assault,
Homicide. Abortion and Kidnapping, Most Cited
Cases

Criminal Law 110 C=371(12)

110 Criminal Law
1 IOXVII Evidence

I 10XVII(F) Other Offenses
110k371 Acts Showing Intent or Malice or

Motive
1101(371(12) k. Motive. Most Cited

Cases.
Evidence that defendant used murder victim's credit
card was admissible where it was relevant to show
defendant's connection with victims and crime
scene and to prove robbery motive, and where it
was mom probative than prejudicial. N.R.S. 48.045
, subd. 2.

[2S1 Criminal Law 110	 374

110 Criminal Law
110XVII Evidence

I 10XVIII(F) Other Offenses

110k374 k. Pmof and Effect of Other
Offenses. Most Cited Cases
Testimony o	 n S e ow P11-
that he delivered messages for defendant and would
"hook up drug deals and stuff and handle things"
was too limited and vague to imply that defendant
was conducting drug sales while in jail, and thus
was not improper evidence of other bad acts,
especially considering that jury heard about
defendant's involvement with drugs through
testimony of other witnesses.

129] Criminal Law 110 Cz723(1)

110 Criminal Law
110XX Trial

110XX(E) Arguments and Conduct of
Counsel

110k722 Comments on Character or
Conduct

110k723 Appeals to Sympathy or
Prejudice

110k723(1) IL. In General. Most
Cited Cases
Prosecutor's use, during penalty-phase opening
statements, of terms "horror" and "horrendous" to
describe murder defendant's actions in committing
prior sexual assault did not deprive defendant of fair
trial where prosecutor did not misstate evidence but
indicated what evidence would, and did, show, and
where court instructed jury to base its decision on
evidence before it rather than on attorneys'
arguments. U.S,C.A. ConstAmend. 14.

PO/ Criminal Law 110 Czzl 171./(2a)

110 Criminal Law
110XXLV Review

110XX1V(Q) Harmless and Reversible Error
110k1171 Arguments and Conduct of

Counsel
110k1171.1 In General

110k1171.1(2) Statemenis as to
Facts, Comments, and Arguments

110k1171.1(2.1) It. In General,
Most Cited Cases
Criminal conviction is not to be lightly overturned
on basis of prosecutor's comments standing alone,
for statements or conduct must be viewed in
context; only by doing so can it be determined
whether prosecutor's conduct affected fairness of

[31] Criminal Law 110 C=1171,1(2.1)

110 Criminal Law
I i OXX/V Review

110X3C1V(Q) Harmless and Reversible Error
110k1171 Arguments and Conduct of

Counsel
110k1171.1 In General

11010171.1(2) Statements as to
Facts, Comments, and Arguments

110k1171.1(2.1) k. In General.
Most Cited Cases
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That prosecutor's statements are undesirable is not
enough to overturn conviction.

[32] Criminal Law 110 C=117Li2.i)

1E10 Criminal Law
110XXIV Review

110XXIV(Q) Harmless and Reversible Error
110k1171 Arguments and Conduct of

Counsel
110k1171.1 In General

110k1171.1(2) Statements as to
Facts. Comments, and Arguments

110k1 171.1(2.1) k. In General.
Most Cited Cases
In determining whether prosecutor's comments
warrant overturning conviction, relevant inquiry is
whether they so infected proceedings with
unfairness as to make results denial of due process.
U.S.C.A. ConseAmend. 14.

133] Criminal Law 110 02z'1037.1(2)

110 Criminal Law
110XXIV Review

110XX1V(E) Presentation and Reservation in
Lower Court of Grounds of Review

110XXIV(E)1 In General
110k1037 Arguments and Conduct of

Counsel
110k1037,1 In General

110k1037.1(2) k. Particular
Statements, Arguments, and Comments, Most Cited
Cases
By failing to object to prosecutor's reference to

:1	 r	 r-•

penalty phase, murder defendant precluded
appellate consideration,

[34] Sentencing and Punishment 350HC=
17110(2)

350H Sentencing and Punishment
350HVIII The Death Penalty

350HVIII(G) Proceedings
350HVIII(G)3 Hearing

350Hk1780 Conduct of Hearing
35011k1780(2) k. Arguments and

Conduct of Counsel, Most Cited Cases

(Formerly 110k723(1))
Prosecutor's remarks during penalty-phase closing
argument in murder trial concerning use of death
penalty to send message to society were proper
explanation of rationales supporting death penalty,

[3S] Sentencing and Punishment 35011 €=71152

35011 Sentencing and Punishment
350HVIII The Death Penalty

350HVIII(G) Proceedings
350HVIII(G)2 Evidence

35011k1752 k. Discretion of Court.
Most Cited Cases

(Formerly 110k1208.1(6))
Questions of admissibility of testimony during
penalty phase of capital trial are largely left to trial
judge's discretion and will not be disturbed absent
abuse of discretion.

[36] Sentencing and Punishment 35011 €1763

350H Sentencing and Punishment
350HVIII The Death Penalty

350HVIII(G) Proceedings
350HVIII(G)2 Evidence

35011k 1755 Admissibility
350}1k1763 k. Victim Impact. Most

Cited Cases
(Formerly 203k358(1))

Jury considering death penalty for murder may
consider victim-impact evidence as it relates to
victim's character and emotional impact of murder
on victim's family. N.R.S. 175.552.

[37-

35011 Sentencing and Punishment
3501111 Sentencing Proceedings in General

3501111(F) Evidence
350H1t319 k. Opinion Evidence. Most

Cited Cases
(Formerly 110k986.6(3))

Sentencing and Punishment 35011 e=)1768

35011 Sentencing and Punishment
350HVIII The Death Penalty

35011V 111(G) Proceedings
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35011VIII(0)2 Evidence
350Hk1755 Admissibility

35011k1768 k. Opinion Evidence.
Most Cited Cases

(Formerly 110k1208.1(6))
Victim can express opinion regarding defendant's
sentence only in non-capital cases.

[381 Sentencing and Punishment 35011 C=310

350H Sentencing and Punishment
350H11 Sentencing Proceedings in General

350H1I(F) Evidence
350Hk307 Admissibility in General

35011k310 k. Harm or Injury
Attributable to Offense. Most Cited Cases

(Formerly 203k358( I))
Five witnesses could give victim-impact testimony
in penalty phase of murder trial where each
testimonial was individual in nature and testimony
was neither cumulative nor excessive.

[39]Sentencing and Punishment 350H C=310

35011 Sentencing and Punishment
350B11 Sentencing Proceedings in General

3501111(F) Evidence
350Hk307 Admissibility in General

35011010 k. Harm or Injury
Attributable to Offense, Most Cited Cases

(Formerly 203k358( I))
Victim-impact testimony given by family members
during penalty phase of murder trial about brutal
nature of defendant's crimes was relevant to
defendant's moral culpability and blameworthiness,
even ou i won eyo	 wt-Portir
state.

[40]Sentencing and Punishment 350H C310

350H Sentencing and Punishment
3501111 Sentencing Proceedings in General

350H1I(F) Evidence
350Hk307 Admissibility in General

350Hk310 k. Harm or Injury
Attributable to Offense. Most Cited Cases

(Formerly 203k358(1))
State could present testimony of second
victim-impact witness during penalty phase of

Page 8

murder trial after indicating it would only call one
such witness where defense interposed no
immediate objection and defendant showed no
prejudice,

[41]Criminal Law 110 C=796

110 Criminal Law
110XX Trial

I 10XX(G)	 Instructions:	 Necessity,
Requisites, and Sufficiency

110k796 k. Punishment. Most Cited Cases
(Formerly 203k311)

Anti-sympathy instruction given during penalty
phase of murder trial did not violate defendant's
constitutional right to present relevant mitigating
evidence where jury was also instructed to consider
mitigating factors,

[421 Sentencing and Punishment 35011 C*F.2

350H Sentencing and Punishment
350111 Punishment in General

350111(D) Factors Related to Offense
350Hk82 k. Brutality or Cruelty in

Commission of Offense. Most Cited Cases
(Formerly 203k354(1))

Evidence that defendant not only strangled and
restrained his victims but also blasted them multiple
times with painful high-voltage stun gun was
sufficient, when considered as whole, to show
continuum or pattern of sadistic violence, and thus
supported murder-by-torture aggravating
circumstance in sentencing, even though stun gun
did not cause death. N.R.S. 200.030, 200.033,

[431 Sentencing and Punishment 35011 IC=282

35011 Sentencing and Punishment
350111 Punishment in General

350111(1)) Factors Related to Offense
35011k82 k. Brutality or Cruelty in

Commission of Offense. Most Cited Cases
(Formerly 203k354(1))

Evidence of murder defendant's attempts to kill his
victims by strangling, by itself, did not establish
murder-by-torture aggravating circumstance in
sentencing. N.R.S. 200.030, 200.033. subd. 8,
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35011 Sentencing arid Punishment
350H1 Punishment in General

350H1(D) Factors Related to Offense
3501-0(82 le Brutality or Cruelty in

Commission of Offense. Most Cited Cases
(Formerly 203k354(1))

Persons who taunt and torture their murder victims
as pan of killing process will not be allowed to
escape murder-by-torture aggravating factor in
sentencing merely because the torturing is not actual
cause of death. N.R.S. 200.030, 200.033, subd. 8.

[45]Sentencing and punishment 350H C=neti

3501-1 Sentencing and Punishment
350HI Punishment in General

350111(E) Factors Related to Offender
35011113 Other Offenses, Charges,

Misconduct
350Hk98 k. Arrests, Charges, or

Unadjudicated Misconduct. Most Cited Cases
(Formerly 203k354( I))

State need not charge defendant with crime before
that crime can be used as aggravating circumstance
in sentencing for first-degree murder. N.R.S.
200.033, suhd.

[46] Sentencing and Punishment 35011 0=1744

350H Sentencing and Punishment
350HVIE The Death Penalty

350HVII1(0) Proceedings
350HV111(G)1 In General

35011k1744Nottee
Factors, Most Cited Cases

(Formerly 203k357(7))
That murder defendant was not charged with either
burglary or kidnapping did not prevent those crimes
from being offered as aggravating factors in
sentencing, where defendant was put on notice of
the factors by amended notice of intent to seek
death penalty. N.R.S. 200.033, subd. 4.

[47]Sentencing and Punishment 35011 01141

350H1(G) Dual Use
350Hk137 Elements of Offense

35011X141 k. Other Offenses or
Charges. Most Cited Cases

(Formerly 203k354(1))
If defendant can be prosecuted for each crime
separately, each crime can be used as aggravating
circumstance in sentencing for munier. N.R.S.
200.033, subd. 4.

1481 Sentencing and Punishment 35011 €16S3

35011 Sentencing and Punishment
350HVIII The Death Penalty

350HVIII(D) Factors Related to Offense
3501ik1683 lc, More Than One Killing in

Same Transaction or Scheme. Most Cited Cases
(Formerly 203k357(4), 203k356)

Death sentences for two murders were appropriate
where jury after hearing evidence relating to both
aggravating and mitigating circumstances found
live valid aggravating circumstances and no
mitigating circumstances, sentences were not
imposed under influence of passion, prejudice, or
any arbitrary factor, and sentences were not
excessive considering both crimes and defendant.
N.R.S. 177.055, subd. 2.

*4 1020 *1240 David M. Schieck, Las Vegas, for
Appellant.
Frankie Sue Del Papa, Attorney General, Carson
City; Stewart L. Bell, District Attorney,**1021
James Tufteland, Chief Deputy District Attorney,
John P. Lukens, Deputy District Attorney, Clark

*1244 OPINION
PER CURIAM;
A jury convicted appellant Michael Damon Rippo
of two counts of first-degree murder, one count of
robbery, and one count of unauthorized use of a
credit card. Rippo received two sentences of death
for the first-degree murder convictions. Rippe
raises numerous issues on appeal. We conclude
that Rippo was fairly tried, convicted, and
sentenced to death.

350H Sentencing and Punishment
350111 Punishment in General
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FACTS

On February 20, 1992, the apartment manager nt
the Katie Arms Apartment Complex in Las Vegas
discovered the bodies of Denise Lizzi and Lauri
Jacobson in Jacobson's apartment. Officers from
the Las Vegas Metropolitan Police Department ("
LVMPD") arrived at the scene and recovered a
clothing iron and a hair dryer, from which the
electrical cords had been removed, a black leather
strip, a telephone cord, and two pieces *124S of
black shoelace. They observed glass fragments
scattered on the living mom and kitchen floor areas.

In April 1992, the LVMPD arrested Diana Hunt and
charged her with the killing and robbery of Lizzi
and Jacobson. As part of her plea agreement, Hunt
agreed to testify at the trial of Michael Hippo.
Hunt testified to the following:

At the time of the murders, Hunt was Hippo's
girlfriend. On February 18, 1992, she and Rippo
went to the Katie Arms Apartment Complea to meet
Jacobson, who was home alone. Hippo and
Jacobson injected themselves with morphine for
recreational purposes. Shortly thereafter Lizzi
arrived, and she and Jacobson went outside for
approximately twenty minutes. While Jacobson
and Lizzi were outside, Hippo closed the apartment
curtains and the window and asked Hunt to give
him a stun gun she had in her purse. Rippo then
made a phone call.

When Jacobson and Lizzi returned to the apartment,
they went into the bathroom. Rippe) brought Hunt
a bottle a to er t w en Jacobson
answered the phone, Hunt should hit Jacobson with
the bottle so that Rippe could rob Lizzi. A few
minutes later the phone rang, and Jacobson came
oat a the bathroom to answer it. Hunt hit
Jacobson on the beck of her head with the bottle
causing Jacobson to fall to the floor. Hippo and
Lizzi were yelling in the bathroom, and Hunt could
hear the stun gun being tired. Hunt witnessed
Hippo wrestle Lizzi across the hall into a big closet.
Hunt ran to the closet and observed Hippo sitting
on top of Lizzi and stunning her with the stun gun.
Hunt then went to the living room and helped
Jacobson sit up. Hippo came out of the closet

Page 10

holding a knife which he had used to cut the cords
from several appliances, told Jacobson to lie down,
tied her hands and feet, and put a bandanna in her
mouth,

Hunt next saw Hippo in the closet with Lizzi.
Hippo had tied Lizzi's hands and feet. At this
point, a friend of Jacobson's approached the
apartment, knocked on the door, and called out for
Jacobson. Rippo put a gag in Lizzi's mouth.
Jacobson was still gagged and apparently unable to
answer. After the friend left, Hippo began stunning
Jacobson with the stun gun. He placed a cord or
belt type object through the ties on Jacobson's feet
and wrists, and dragged her across the floor to the
chaset. As Rippe dragged her, Jacobson appeared
to be choking. Hunt began to vomit and next
remembered hearing an odd noise corning from the
closet. She observed Hippo with his knee in the
small of Lizzis back, pulling on an object he had
placed around her neck.

When Hunt accused Hippo of choking the women,
Hippo told her that he had only temporarily cut off
their air supply, and that Hum and Hippo had to
leave before the two women woke up. Hippo
wiped down the apartment with a rag before
leaving. *1246 While cleaning up. Rippo went
into the closet and removed Lizzi's boots and pants.
He explained to Hunt that he needed to remove
Lizzi's pants because he had bled on them.

Later that evening. Hippo called Hunt and told her
to meet him at a friend's shop. When Hunt arrived,
Hippo was there with **1022 Thomas Simms, the
owner tit the shd and another unidentiftettimait-
Hippo told Hunt that he had stolen a car for her and
that she needed to obtain some paperwork on it.
Hunt believed the car, a maroon Nissan, had
belonged to Lizzi.

The next day, on February 19, 1992, Hunt and
Hippo purchased a pair of sunglasses using a gold
Visa card. Hippo told Hunt that he had purchased
an air compressor and tools on a Sears credit card
that morning. Later that day, Hunt, who was scared
of Hippo and wanted to "get away from him(„1"
went through Rippo's wallet in search c.d. money.
Hunt was unable to find any money, but she took a
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gold Visa card belonging to Denny Mason, Lizzi's
boyfriend, from Rippo's wallet. Hunt did not know
who Mason was. Around Feinuary 29, 1991,
Rippe confronted Hunt. Hunt suggested to Rippo
that they turn themselves in to the LVMPD, but
Rippo refused, telling 1-hint that he had returned to
Jacobson's apartment, cut the women's throats, and
jumped up and down on them.

The medical examiner, Dr, Gies Sheldon Green,
who performed autopsies on Lizzi and Jacobson,
also testified at Rippo's trial. Dr. Green testified
that Lizzi had been found with a sock in her mouth,
secured by a gag that encircled her head. The sock
had been pushed back so far that part of it was
underneath Lizzi's tongue, blocking her airway.
Pieces of cloth were found tied around each of her
wrists. Dr. Green testified that Lizzi's numerous
injuries were consistent with manual and Ligature
strangulation.

Dr. Green testified that Jacobson died from
asphyxiation due to manual strangulation. Dr.
Green found no traces of drugs in Jacobson's
system. Neither of the vvomens' bodies revealed
stun gun marks.

Thomas Simms also testified at trial that Rippo
arrived at his shop on February 18, 1992, with a
burgundy Nissan. When Simms asked about the
ownership of the ear, Rippo responded that
someone had died for it. Rippo gave Simms
several music cassette tapes, many bearing the
initials D.L., and an empty suitcase with Lauri
Jacobson's name tag. On February 21, 1992,
Simms ear a news report at wo women
been killed and that one of them was named Denise
Lizzi. On February 26, 1992, Sinurts met Rippo
a parking lot to return a bottle of morphine that
Rippo had left in Simms' refrigerator. When
Simms inquired *1247 about the murders, Rippo
admitted that he had "choked those two bitches to
death" and that he had killed the first woman
accidentally so he had to kill the other one.

On September 15, 1993, Deputy District Attorneys
John Lukens and Teresa Lowry accompanied two
police officers in the execution of a search warrant
on the home of Alice Stan. Starr had testified on

the State's behalf before the grand jury but
subsequently was identified by Rippo as an alibi
witness. Officer Roy Chandler, one of the two
officers present at the scene, testified at an
evidentiary hearing that Starr's sister responded to
their knock on the door, admitted the officers and
the prosecutors, and told them that she and her two
children were the only ones in the hause. Starr,
however, suddenly came out of the kitchen area.
Surprised at Stards presence, the officers checked t
he residence for other individuals. The officers
removed their guns from their holsters. Starr
corroborated the officers' version of the events,
testifying that the officers did not draw their guns
until she appeared front the kitchen.

During the search, one of the officers found drugs
and placed Starr under arrest. Lukens testified that
he told Starr:
I am concerned. When I was last here, you told me
that your relationship with Mr. Rippo was as an
acquaintance..„ I don't think you were honest with
me. And if there was anything else that you weren't
honest in telling me the truth about. I'd like to give
you a chance to tell me.

Starr testified that Lukens did not threaten her, but
stated, "[If [you're] going to dangle on [Rippo's]
star, [you're] going to go down like he is." Upon a
motion by the defense, the district court disqualified
Lukens and Lowry as a result of their participation
in the search and requested the district attorney's
office to transfer the ease to different prosecutors.

The jury found Rippo guilty of two counts of
-degree tinerdeand-o

robbery and unauthorized use of a credit card.
After the penalty hearing, the jury sentenced Rippo
to death, finding six aggravating factors: (1) the
murders were committed by a person under
sentence of imprisonment; (2) the thunders were
committed by a person who was previouely
convicted of ft felony involving the use or threat of
violence to another person (3) the murders were
committed while the person was engaged in the
commission of or an attempt to commit robbery;
(4) the murders involved torture; (5) the murders
were committed while the person was engaged in
the commission of or an attempt to commit

0, 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

JA005111



946 P.24 1017	 Page 12

113 Nev. 1239, 946 r.2d-lo I-7-
(CW as: 113 Nev. 1239, 946 P.2d 1017)

burglary; and (6) the murders were committed
while the person was engaged in the commission of
or an attempt to commit kidnapping.

*1248 DISCUSSION

Disqualification of the trial judge

Ell During the trial, the parties became aware that
District Judge Gerard Bongiovarini was the subject
of a federal grand jury probe. The defense
requested that Judge Bongiovanni recuse himself
from Rippo's trial because of the pending
investigation. The defense argued that a potential
conflict existed because the news media might
pressure the judge, thereby making it "incumbent
upon the Court to show how tough it can be and
how it can be favorable to the State."

NCJC Canon 3E provides, in part;
(I) A judge shall disqualify himself or herself in a
proceeding in which the judge's impartiality might
reasonably be questioned, including but not limited
to instances where..
(a) the judge has a personal bias or prejudice
concerning a party or a party's lawyer, or personal
knowledge of disputed evidentiary facts concerning
the proceeding.

See also NRS 1.230.

(21L31141 A judge is 1/1	 su med to be impartial, and
the party asserting the challenge carries the burden
of establishing sufficient factual grounds warranting
disqualification. Hogan v. Warden, 112 Nev. 553,
559-60, 916 P.2d 805, 809, cert. denied, 519 U.S.
944, 117 Set, 334, 136 L.Ed.2d 245 (1996) (citing
Goldman v. Bryan, 104 Nev. 644, f49, 764 P,24
1296, 1299 (1988)). Disqualification must be
based on facts, rather than mere speculation. PETA

Bobby Rerosini. 111 Nev. 431, 437, 894 P.2d
337, 341 (1995); see also United Stales v. Cooley,
1 F.3d 985, 993 (10th Cir.I993) ( "Rumor,
speculation, beliefs, conclusions, innuendo,
suspicion, opinion, and similar non-factual matters"
do not ordinarily satisfy the requirements for
disqualification.), cert. denied. 515 U.S. 1104, 115

S.Ct. 2250. 132 L.Eci.2d 258 (1995).

In the instant case. Rippo's conclusory allegations
that Judge Bongiovanni had an opinion or interest
in the outcome of Rippo's case are not supported by
any evidence. No evidence exists that the State
was either involved in the federal investigation or
conducting its own investigation of Judge
Bongiovanni. A federal investigation of a judge
does not by itself create an appearance of
impropriety sufficient to warrant disqualification.
No factual basis exists for Rippo's argument that
Judge Bongiovanni was under pressure to
accommodate the State or treat criminal defendants
in state proceedings less favorably. Thus, we
conclude that *1249 Rippo has failed to allege or
establish legally cognizable grounds warranting
disqualification.H41

FN 1, We further note that Judge
Bongiovannes disqualification in the
instant case would lead to his
disqualification in all criminal cases he
heard while subject to the federal
investigation. Such a result would be
insupportable.

[51 Rippe also argues that after the conclusion of
the trial, new information concerning the federal
investigation of Judge Bongiovanni led to the
discovery that Judge Bongiovartni "had a unique
relationship with the business partner of ... Denny
Mason." Denny Mason was a boyfriend of Lizzi
and the owner of the stolen Visa card. Rippo
inov new tna, a eging that "eilirtio time did
the Judge advise that he knew [Mason') nor did the
judge advise that he knew the business partner of
Denny Mason; however the defense has learned
that reputed Buffalo mob associate Ben Spimo is the
business partner of Denny Mason...," Judge James
A. Brennan, hearing the motion, denied a new trial.
Rippo contends *41024 that (1) Judge
Bengkivarini should have revealed on the record his
relationship, and (2) the appearance of impropriety
is sufficient to pant a new trial.

(61 "A judge should disclose on the record
information that the judge believes the parties or
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their lawyers might reasonably consider relevant to
the question of disqualification, even if the judge
believes there is no real basis for disquelification."
NCJC Canon 3E, Commentary,FN2 We agree that,
in some circumstances, a relationship between a
judge and a victim may be relevant to the issue of
disqualification and should therefore be revealed on
the record. However, in the instant case, no
evidence exists beyund the allegations set forth by
the defense, that Judge Bongiovanni knew either
Denny Mason or his alleged business partner.
Even if a relationship existed, Rippo has not shown
that the judge's alleged acquaintance with Mason's
business partner would result in bias, See. e.g..
Jacobson v. Manfredi, 100 Nev, 226, 679 P.2d 251
(1984) (allegations that judge had professional
relationship with respondent's aunt did net
demonstrate judicial bias sufficient to find judge's
failure to recuse himself an abuse of discretion).
Accordingly, we conclude that Rippo's allegations
that Judge Bongiovanni had a relationship, personal
or professional, with the business partner of Mason
does not support a *L250 finding that Judge
Bongiovatmi abused his discretion in refusing to
disqualify himself.

FN2. We have previously noted that the
Commentary to the Code of Judicial
Conduct gives guidance to the
interpretation of the Canons and Rules and
is not a statement of additional rules. See
PETA, 111 Nev. at 436 n. 5, 894 P.24 at
340n.

17j181 Whether to grant or -deny a motion or a new
trial is within the trial court's discretion. State v.
Carroll, 109 Nev. 975, 977, 860 Pld 179, 180
(1993), Because we conclude that disqualification
was not warranted on the basis of Rippo's
unsupported allegations, we conclude that fudge
Breinian did not abuse his discretion in denying the
motion for a new trial. See Matter of Dunleavy,
104 Nev. 784. 789, 769 P.2d 1271, 1274 (1988)
(Summary diernissal of a challenge is appropriate
where the party does not allege legally cognizable
grounds supporting a reasonable inference of bias
or prejudice.). 1'1'43

EN3, Rippo also argues that we should
remand the case for an evidentiary hearing
to determine whether the State was
involved in the federal investigation and
the extent of Judge Bongiovatmi's
relationship with the business partner of
Mason. Only then, Rippo contends, will it
be known if a conflict of interest existed.
We have held in other contexts that 'bare"
or "naked" allegations do not entitle an
appellant to an evidentiary hearing. See.
e.g., Hargrove v. State. 100 Nev. 498. 686
P.24 222 (1984). The same rule should
apply in this case. We therefore conclude
that, absent factual grounds which would
allow for a reasonable inference that a
conflict existed, Rippo is not entitled to an
evidentiary hearing.

Antendirtent ty' the indictment

On March 16, 1994, the State filed a motion to
submit an amended indictment to allege felony
murder and aiding and abetting. Upon the district
court's denial of its request, the State filed a writ of
mandamus with this court which was granted on
April 27. 1995. Thereafter, the amended
indictment was filet Rippe now argues that the
district court erred by amending the indictment
without resubmitting it to the grand jury. In our
April 27, 1995 order, we concluded that the
untended indictment was proper. Accordingly. we
decline to review Rippeis argument further.

rosecutoriamiscorduerdariartir

1, Disclosure of new witnesses

[91 Rippo asserts that the State's disclosure of
several new witnesses after receiving Rippo's notice
of alibi was improper. We conclude there is no
merit to Rippo's contention that the State's failure to
oppose the subsequent continuance granted by the
district court was "out of the ordinary" because the
State had earlier filed a motion to expedite the trial
date. The fact that the State did not oppose the
motion for a continuance does not lead to *1251 the

14 .	 P .10P,
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conclusion that the State deliberately attempted to
delay the trial through the late disclosure of the
witnesses. Momover, no evidence exists that the
delay caused by the continuance prejudiced Rippo.
4 '0 1025 We thus conclude that the prosecutions
failure to disclose timely the witnesses' names does
not warrant reversal.

2. Witne-ss intimidation

110](11j1121 Rippo also contends that the original
prosecutors assigned to the case intimidated Alice
Starr during a search of her home_ Witness
intimidation by a prosecutor can warrant a new trial
if it results in a denial of the defendant's right to a
fair trial. State v. Owens, 753 P.2d 976, 978
(Utah,CLApp.1988); see also Webb v. Tedoas. 409
U.S. 95, 93 S.Ct. 351, 34 L.Ed.24 330 (1972)
(defendant's due process rights violated where trial
judge implied that he expected witness to lie and
assured witness that if he lied he would be
prosecuted and convicted for perjury); United
Stares v. MacCloskey, 682 F.2d 468, 479 (4th
Cir. t982) (U.S. Attorney's suggestion that witnesa
would be well-advised to remember the Fifth
Amendment violated defendant's right to present
defense witness freely). A prosecutor has "a duty
to refrain from improper methods calculated to
produce a wrongful conviction." Berger v. United
States, 295 U.S. 78, 88, 55 S.Ct. 629, 633, 79 L.Ed.
1314 (1935).

The testimony of the officers and of Starr indicates
that the officers did not draw their weapons in an
attempt to in m r	 a	 w ver,
statements to Starr, made after she had been
arrested for possession of drugs during a search
conducted by four State authorities, may have been
intimidating. Starr, however, testified that she did
not feel threatened by Lukens or compelled to
change her teatimony."14 Furthermore, Lukens
and Lowry were disqualified from the case as a
result of their participation in the search.
Therefore we conclude that prosecutors' conduct
did not constitute witness intimidation warranting
reversal.

Page 14

FN4. The record indicates that Starr did
not testify on behalf of either the State or
Rippo during vial.

3. Evidence of threats to witnesses

1.13] The following testimony was elicited by
defense counsel during cross-examination of David
Levine, a prison inmate incarcerated with Rippm
Q: When you were released what facility were you
released from?
A; Jean.
*1252 Q. And was that the psychiatric facility?
A: Yes.
Q: And that's where you were housed?
A; Yes.

Q: How long did you spend on the psyche facility at
prison?
A: ,., almost two years, I think.
Q: Are you on any medications today?
A: No.
Q: How long have you been off them?
A! I never been on them.
Q: They didn't give you any medications when you
were in the psyche ward?
A: No, they kept me in there for protection,
Q: And why would that he?
A: Because of this trial.

On redirect, the State inquired as to why Levine was
in the psychiatric facility:
Q: Why were you in a psychiatric facility?
A: They put me in there 'cause-for protection.

what.	
A: Probably because of some threats were made on
me.
Q: For what reason?
A: For this trial.
Q. Because you were going to come in and testify?
A: Yes.

Q: Anybody ever threaten you? ..• Directly?
A: A couple of times.
Q; To your face?
A: Well, from a distance.
Q: You heard it though?
Al Yeah.
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Q.. Okay.
*1 1026 A: So did some of the staff members.
••..
Q: And then you went into the psychiatric facility?
A: Yes....

11411151 The prosecution's intimations of witness
intimidation by a defendant are reversible error
unless the prosecutor also presents substantial
credible evidence that the defendant was the source
of the intimidation. Lay v. State, 110 Nev. 1189,
1193, 886 F.2d 448, 450-51 (1994) (citing *1253
United States r. Rim, 611 F.2d 1335, 1343 (10th
Cir.1579); United Stales v. Peak, 498 F.2d 1337,
1339 (6th Cie.1974); United States i, Hayward,
420 F.2d 142, 147 (D.C.Cir.1969); Hall v. United
&atm, 4(9 F.2e1 582. 585 (5th Cir.1969)). Where
counsel opens the door to the disputed questions,
however, opposing counsel may properly question
the witness in order to rehabilitate him or her.
Wesley v. State, 112 Nev. 503, 513, 916 P,2d 793,
800 (1996), cert. denied, 520 U.S. 1126, 117 S.C.
(268, 137 LEd.2d 346 (1997).

Rippcee counsel opened the door when, on
cross-examination, he asked Levine about his
confinement at the psychiatric facility and the
reasons why he was housed there. In an apparent
attempt to portray Levine as mentally unstable,
defense counsel elicited information suggesting that
Levine had been threatened. Therefore, we
conclude that the district attorney properly explored
the testimony given during cross-examination and
questioned Levine in an effort to rehabilitate his

ity.

4. The State's closing argument

1161 During closing argument, the prosecutor stated:
I'm talking about Mr. Rippo having the opportunity
to kill them-to commit the murder. The
opportunity was there, plain and simple. And
interestingly, there has been no testimony that he
was some place else.
The only person who tells us where he was on
February the 18th, 1992, is Diana Hunt.

You haven't heard any witness come into this
courtroom, take the oath and sit down there and bay
Michael Beaudoin told me that he did it. You
haven't heard any witness come in here and say
Tom Simms told me that he did it; ur any of the
other names that you've heard. There has been no
indication in this case at all except what we have
shown here.

At the next break, the defense moved for a mistrial
on the ground that the prosecution had shifted the
burden of riteof to the defendant. The district court
denied the motion. Rippo now argues that in
addition to shifting the burden of proof, the
prosecutor implicitly commented on Rippo's
decision not to testify.

[1'7] it is generally improper for a prosecutor to
comment on a defendant's failure to call a witness.
Whitney v. State, 112 Nev. 499, 502, 915 P.24 881,
882 (19%). Such comment can be viewed as
impermissibly shifting the burden of proof to the
defense, 14; accord Barron v. Stare, 105 Nev.
767, 778, 783 11,2d 444, 451 (1989). We eenclude
that the prosecutor made *1254 impermissible
references to Rippo's failure to call any witnesses on
his behalf and, in so doing, may have shifted the
burden of proof to the defense. However, we
conclude that error was harmless in light of the
overwhelming evidence of guilt supporting Rippo's
conviction. Cf Morris 1,, State, 112 Nev. 260, 264,
913 Fe2c1 1264, 1267-68 (1996) (improper comment
by prosecutor on post-arrest silerkv of defendant
does not require reversal if references are harmless
beyond
be considered harmless beyond a reasonable doubt
if there is overwhelming evide nce of guilt),

1181 Atthough the prosecutor referred to the lack of
testimony in support of Rippo's case, the remarks
did not directly comment on Rippo's failure to take
the stand. See Barron e State. 105 Nev. 767, 778,
783 13.2d 444, 451 (1989). Further, we do not find
that the prosecutor manifestly intended the
comments as a reference to Rippo's failure to testify
on his behalf. See id. at 779, 783 P.24 at 452
(When reference is indirect, the test for determining
whether prosecutorial comment constitutes a
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constitutionally impermissible reference to a
defendant's failure to testify is whether "'the
language used was **1027 manifestly intended to
be or was of such a character that the jury would
naturally and necessarily take it to be comment on
the defendant's failure to testify.") (quoting United
Stares v. Lyon, 397 F.2d 505, 509 (7th Cir.1968)).
Accordingly, we conclude that this argument lacks
merit,

1191 During closing argument, the prosecutor also
stated, "[Hunt] said that 1Rippo1 hit Mural
repeatedly in the face and then pulled out the stun
gun, ... and she showed the marks that she has on
her back from where he used the gun on her." The
defense objected to the argument on the ground that
Hunt never showed the court any marks on her
back. In response, the prosecutor stated.
You are the fliers of fact. When I sit down, the
role of the prosecutors is over. So I urge you to
rely upon your own recollections.
There are many things that happen, interviews
outside of the courtroom, and so, occasionally, if
there is some confusion about precisely what
happened in the courtroom., I do beg your
indulgence; but if she didn't do that in open court,
then I misspoke making that argument.

The defense objected on the ground that the
prosecution was referring to events outside of the
court. On appeal, Rippo argues that the
prosecutor's statements arc so prejudicial as to
warrant reversal,

*1255 We conclude that the prosecutor's comments
concerning e stun gun an subsequent
comments to the effect that interviews and "things"
happen outside the courtroom were improper
references to evidence not presented at trial. See
Schrader v. State, 102 Nev. 64, 714 P.2d 1008
(1986) (reference to information or conversations
which occurred outside of the courtroom is
improper during closing argument). However, we
conclude that any error caused by these comments
was harmless in light of the overwhelming evidence
against Rippo. See Ybarra v. State, 103 Nev. 8, 16,
7311).2d 353,358 (1987).

[20] Finally, Ripe argues that the prosecutor

improperly expressed his personal belief concerning
the evidence. We conclude that the statements do
not contain prosecutorial vouching. The
prosecutor did not characterize the testimony of the
witnesses. nor did he express a personal belief
concerning the evidence before the jury.
Therefore, this argument lacks merit q: witherow
v. State, 104 Nev. 721, 724, 765 P.2d 1153, 1155
(1988) (impeoper for prosecutor to state opinion as
to veracity of wirrieg5).5

FN5. We conclude that two errors
occurred during the guilt phase of the trial,
namely, the prosecutor referred to
evidence not presented at trial and
commented on 1Rippo's failure to call a
witness. We conclude that, faced with the
evidence in this ease, the jurors would
have reached the same outcome had the
errors not occurred. Therefore, we
conclude that Rippo's contention that
cumulative error warrants reversal leeks
merit. See Sipsas v. State. 102 Nev. 119,
716 P,2d 231(1986).

Motion to disqualify the entire district attorney's
office

1211 Rierpo argues that the district court erred in
failing to disqualify the entire prosecutor's office in
light of Lukens and laiwry's misconduct preceding
their disqualification and in light of Lukens'
continued interest in the case after his
disqualification. Rippe contends that although

likensw----1.-S-disqualiti
the opening statements, followed the order of the
witnesses, and spoke with witness Diana Hunt
during trial.

We conclude that Rippo failed to make a showing
of extreme circumstances warranting
disqualification of the entire district attorney's
office. See Collier v. Legakes, 98 Nev. 307, 309,
646 P.2d 1219, 1220 (1982) (disqualification of a
prosecutor's office is warranted only in extreme
circumstances). First, the fact that Lukens was
present for opening statements and followed the
order of the witnesses may show a continued

I
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interest in the trial, but it is not evidence of
continued involvement. Second, although Lukens
acknowledged that he "had occasion to have
discussions with [Hunt] this week," no evidence
exists as to the content or *1256 nature of the
conversations. Third, the judge admonished
Lukens not to speak further with any witnesses, and
no evidence has been presented**1028 that Lukens
failed to abide by this order. The district court's
disqualification of Lukens and Lowey was sufficient
to ensure that Rippo received a fair trial. Thus, we
conclude that the district court did not abuse its
discretion in failing to disqualify the prosecutor's
office.

Brady violations

1221 During his opening statement at the guilt
phase, the prosecution told the jury that Thomas
Simms would testify that Rippo had admitted to
strangling those bitches" and that when Simms
asked Rippo why he killed the women, Rippo
replied that he accidentally killed the first one, so he
had to kill the second one. At the next break in the
trial. Rippo moved for a mistrial based on an
alleged discovery violation regarding Rippo's
statements to Simms. Rippe argued that none of
the statements concerning his confession to Simms
had been included in the documents obtained
pursuant to the discovery order. The State argued
that (1) Simms was identified as a witness and the
defense could have interviewed him prior to trial,
(2) the prosecuting attorney learned of the
admission during a pretrial conference one week
earlier, at which rime Simm.
statements, and (3) the statements were never
written down or recorded. The district court
dewed Rippo's motion.

After cross-examination of Simms at trial, another
motion for a mistrial was made outside the presence
of the jury on the ground that Simms testified that
he had two years earlier informed forma
prosecutors about Rippo's statements. The district
court conducted an evidentiary hearing on the
matter. At the conclusion of the evidentiary
hearing, the trial court denied the motion for a
mistrial. The district court continued the trial for
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two weeks to give Rippo's counsel time to interview
witnesses regarding the statements made to Simms.

[2311241 On appeal Rippo asserts that the State
withheld the statements in violation of Brady V.
Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 LEd.2d
215 (1963)."16 The prosecution must disclose to
the defense evidence in its possession that is both
favorable to the accused and material to guilt or
punishment. Brady, 373 U.S. at 87, 83 S.Ct.
1196; *1257Roberts v. State, l ID Nev. 1121,
1127, 881 P.2d 1, 3 (1994). In determining
whether evidence is Brady material, the court
should look at the fullowing: "(a) suppression by
the prosecution after a request by the defense, (b)
the evidence's favorable character for the defense,
and (c) the materiality of the evidence," Moore v.
Illinois. 408 U.S. 786, 794-95, 92 S.Ct. 2562. 2568,
33 leEd.2d 706 (1972); Homick v. Slate. 112 Nev.
304, 314, 915 P.2d 1280, 1287, cert. denied, 519
U.S. 1012, 117 S.C. 519, 136 LEd.2d 407 (1996).

FN6. Although Rippe argued below that
the statements were withheld in violation
of a discovery order, on appeal he does not
set forth any authority to examine and
analyze a discovery violation. Rather, his
brief argues that the State violated Brady.
Therefore, we address only the Brady
claim.

Federal courts have consistently held that a Brady
violation does not result if the defendant, exercising
reasonable diligence, could have obtained the
in orma n.	 , e.g..
159, 163 (5th Cir.) (Brady claim fails where
appellant could have obtained exculpatory
statement through reasonable diligence), cert.
denied. 513 U.S. 1137, 115 S.Ct 959, 130 LeEd.2d
901 (1995); United States v, Dirpay, 760 F.2d
1492, 1501 le 5 (9th Cir.1985) ("if the means of
obtaining the exculpatory evidence has been
provided to the defense, the Brady claim fails");
United States v, Griggs, 713 F.2d 672, 674 ( 1 lth
Cir.1983) (where prosecution disclosed identity of
witness, it was within the defendant's knowledge to
have ascertained the alleged Brady material);
United States v. Brown 582 F.2d 197, 203 (2d
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Cir.1978) no violation where defendant was aware
of essential facts enabling him to take advantage of
the exculpatory evidence), Ni

F

FN7. See also Moore, 408 U.S. at 795, 92
&Ct. at 2568, in which the Court observed,
"We know of no constitutional
requirement that the prosecution make a
complete and detailed accounting to the
defense of all police investigatory work on
a case."

[251 We first conclude that the statement, "I killed
those two hitches," is an inculpatory admission.
Therefore, this statement does not fall under Brady.
See "10298rady, 373 U,S, at 87, 83 S.Ct. at
1196; Roberts, 110 Nev. at 1127, 881 P.2d at 5.

In the instant matter, the prosecution identified
Simms as a witness and provided the defense with
Simms' grand jury testimony revealing that Rippo
had visited Simms the day of the murders and had
offered to sell him a burgundy car belonging to one
of the victims." We conclude that the
knowledge that Simms spoke with Rippo shortly
after the murders should have put Rippo's counsel
on notice that Simms might have potentially
incriminating or exculpatory evidence, and that
using reasonable diligence, Rippo's counsel could
have obtained the information through an interview.
Further, we note that the district court *1258
granted Rippo a two-week continuance to interview
Simms and other witnesses, thereby removing the
preiudicial impact of learning of the statements after
trial commenced_

Flarit. Simms testified: "Well, I asked
[Rippoi where the car came from and he
told me that someone had died for the car...

[Rippoj wanted me to loan him some
money__ He said he needed about $2,000

to leave town.'

murders. Saxon testified that his supervisor was
Officer Schmelz. and that Rippo told Sehmetz that
he would rather be convicted of murder than sexual
asaault because murder sounded better. Rippo
contends that the State violated Brady by failing to
turn over Saxon's statements. We conclude that no
Brady violation occurred because (1) the statement
is not exculpatory and (2) pursuant to the State's
open file policy, the defense could have inspected
the State's files and discovered the statement and
thus the prosecution did riot suppress the evidence.
FN9 See, e.g., Dmpuy, 760 Fld at 1501 n, 5,

FN9. Because we conclude that two of the
statements were unfavorable to the defense
and that the prosecution did not suppress
the evidence and thus no Brady violations
occurred, we need not reach the issue of
whether the statements were material.

Other bad act testimony

1, We of Sears credit card

F21 During trial. the State sought to introduce
evidence that Rippo had used Lizzi's Sears credit
card after the date of the murders, ENI ° Rippo
objected, and following a Ntroceiti hearing outside
the presence of the jury, the evidence was admitted.
See Petrocetti v. State, 10! Nev. 46, 692 P.2d 503
(1985) (before district court may admit evidence of
an independent bad act, it must conduct a hearing
outside the jury's presence, during which the state
must prove by clear and convincing evidence that
the defendant committed the act, and the district
court must determine that the evidence is admissible
and balance its probative value and prejudicial
effect). Rippo argues that the district court abused
its discretion in allowing testimony regarding
Rippo's use of the Sears credit card.

charged with the
of a credit catch
related only to use of
belonging to Denny

[26j During the penalty phase, the State called
Howard Saxon, a state parole and probation officer.
Saxon testified that Rippo was on parole and under
a sentence of imprisonment at the time of the

FN10. Rippe,' was
unauthorized use
however, the charge
the gold Visa card
Mason.
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During the Petrocelli hearing, the State introduced a
credit card receipt from Sears and the testimony of
Carlos Caipa, the sales *1259 manager at Sears.
Caipa testified that a map resembling Rippo
purchased several items with a credit card bearing
Lizzi's name.

Upon review of the arguments in the record, we
conclude that the district court did not abuse its
discretion in admitting the evidence. See Cipriano
g State, 111 Nev, 534, 541, 94 P.2d 347, 352
(1995) (whether to admit Of exclude evidence of
other wrongs, crimes, or bad acts is within the trial
court's discretion). The evidence is relevant to
show Rippo's connection with the victims and the
scene of the crime, and it tends to prove Rippo's
motive of robbery. See NRS 48.045(2) (Evidence
of other crimes is admissible to prove "motive,
opportunity, intent, preparation, plan, knowledge,
identity, or, absence of mistake or accident."). In
addition, we conclude that this evidence is more
probative than prejudicial. See **10304rnistrong
v. State, 110 Nev. 1322, 1323, 885 P.24 600, 601
(1994) (district court must weigh the probative
value of the proffered evidence against its
prejudicial effect).

2. Prior Sexual Assault

During trial, Thomas Simms testified, without
objection by Rippo's defense couneel, that Rippo
told Simms with regard to the victims that "1 could
have fl-Pred both of them, but I didn't That
means I'm cured." Rippo argues that the jury must
have interred frora—ra	 ICY

committed a prior sexual assault or had a criminal
history. We decline to address this argument due
to Rippo's failure to object during trial. See
Garner v. State, 78 Nev. 366, 372-73, 374 P.2d
525, 529 (1962) (failure to object generally
precludes appellate consideration).

3. Drug transactions

[281 Rippo contends that the testimony of a jail
inmate was improper evidence that Rippo was
conducting drug transactions within the jail.

We conclude that Levine's testimony was too
limited and vague to imply that Rippo was
conducting drug sales while in jail. Moreover, the
jury heard about Hippo's involvement with drugs
through the testimony of Hunt and Simms.
Therefore, we conclude that this argument larks
filef it.

MI I. David Levine testified that he met
Rippo while in jail and that he delivered
messages from Hippo to Starr regarding
drugs. He stated that he would "hook up
drug deals and stuff and handle things, like
for the-for the court; get in touch with the
attorney, request tRippo's) attorney, stuff
like that" The dense objected to the
testimony, and the State ceased this line of
questioning.

•1260 Prosecutorial misconduct during the penalty
phase

I. The State's opening statement

12911301(311[321 During the opening statement at
the penalty phase, the prosecutor used the terms"
horror" and "horrendous" to describe Rippo's
actions in committing a prior sexual assault. " '(Al
criminal conviction is not to be lightly overturned
on the basis of a prosecutor's comments standing
alone, for the statements or conduct must be viewed
in context ., only by doing so can it be determined
whether the prosecutor's conduct affected the

—Stater 11-
157, 169, 931 P.2d 54, 62 (1997) (quoting United
States v, Young, 470 U.S. 1, 11, 105 S.Ct. 1038,
1044, 84 LE.d.2d I (1985)). It is not enough that
the prosecutor's statements are undesirable. Darden
v. Wainwright, 477 U.S. 168, 181, 106 S.Ct. 2464,
2471, 91 LEd2d 144 (1986). The relevant inquiry
is witether the prosecutor's statements so infested
the proceedings with unfairness as to make the
mutts a denial of due process, id. at 181, 106 S.Ct.
at 2471; Greene, 113 Nev. at 169, 931 P.M at 62.

We conclude that the preseeutors use of the words"
horror" and "horrendous" to describe Rippo's acts
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did not deprive Rippo of a fair ttial. The
prosecutor did not misstate the evidence but
indicated what the evidence would, and did, show.
See Garner, 78 Nev. at 371, 374 P2 1t1 at 528 (1962)
. Further, the district court instructed the jury to
base its decision on the evidence before it, not on
the attorneys' arguments.

(331 Rippo next contends that the prosecutor's
reference to Rippo as "evil" was improper. Rippe
did not interpose an objection below. Therefore,
we conclude that Rippo's failure to object to the
statement precludes appellate consideration. See id.
at 372-73, 374 rld at 529.

2. The States closing argument

1341 During the closing statement at the penalty
phase, the prosecutor stated:
It is appropriate that society express its moral
outrage at the murder of innocent human beings—.
And it furthermore is important that stiff, severe
penalties be imposed because that deters, because
what you do today will deter Mr. Rippo, and
because what you do today sends out a message to
other persons that indicates this society, this country
will not-. JObjection by defense counsel]

*1261 This community must know that we will not
tolerate double murders perpetrated upon young
women.... There are reasona**1031 for the death
penalty„.. That's to send a message to society.

Rippo contends that the prosecutor's statements
improperly urged the jury to send a message to
society thmugh imposition of the death penalty.

We conclude that the prosecutor's statements
constitute an explanation of the rationales
supporting the death penalty. This is a proper area
for prosecutorial comment. See Collier v. State,
HE Nev. 473, 705 P.2e1 1126 (1985)  (the
prosecutor may discuss general theories of penology
such as the merits of punishment, deterrence, and
the death penalty); see also Witter v. State. 112
Nev. 908, 921 P.2d 886, cert. denied, 520 U.S.
1217, 117 S.Ct. 1708, 137 L.F.d.2d 832 (1997).

Victim-impact lestlittony

[35111361[371 Questions of admissibility of
testimony during the penalty phase of a capital trial
are largely left to the trial judge's discretion and will
not be disturbed absent an abuse of discretion.
Smith v. Stare, 110 Nev. 1094, 1106, 881 P.24 649,
656 ()994). A jury considering the death penalty
may consider victim-impact evidence as it relates to
the victim's character and the emotional impact of
the murder on the victim's family. Payne v.
Tennessee, 501 U.S. 808, 827, 111 S.Ct. 2597,
2609, 115 L.Ed.2d 720 (1991); Homick v. State,
108 Nev. 127, 136, 825 P.2d 600, 606 (1942); see
also NRS 175.552. A victim can express an
opinion regarding the defendant's sentence only in
non-capital cases. Witter, 112 Nev. at 927, 921
P.2d at 896.

[381 Five witnesses testified as to the character of
the victims and the impact the victims' deaths had
on the witnesses lives and the lives of their
families, We conclude that each testimonial was
individual in nature, and that the admission of the
testimony was neither cumulative nor excessive.
Thus, we conclude that the district court did not
abuse its discretion in allowing all five witnesses to
testify.

1391 Three of the witnesses referred to the brutal
nature of the crime. FN12 The State instructed the
family members not to testify *1262 about how
heinous the crimes were, and the district court
apparently relied, in part, on these instructions in
allowing the victim-impact testimony. Thus, the
teinniorry, inso an as	 escr	 Ili	 '

victims' deaths went beyond the boundaries set forth
by the State. However, the fact that the murders
were brutal certainly contributed to the emotional
suffering of the victims' families. Therefore, we
conclude that the statements were relevant to
Rippo's moral culpability and blameworthiness,
See Payne, 501 U.S. at 825, (11 s.a. at 2608; see
also Atkins v. State, 112 Nev. 1122, 1136, 923 P,2d
1119. 1128 (1996) (prosecutor's statements that
defendant "brutally murdered" and "savaged" the
victim were proper to describe the impact of the
crime on the victim and her faintly), cert. denied,
520 U.S. 1126, 117 S.Ct. 1267. 137 L.Ed.2d 346
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FN I 2, Orel! Maxwell, Jacobson's
mother-in-law, testified that her son and
granddaughter "must cope with the hrgrer
of the brutal and violent manner of
efac.obson'sj death." Nicholas Lizzi,
Lizzi's father, referred to the "horror" of
losing his daughter "so brutally."
Nicholas Lizzi, Jr., Lizzes brother, spoke
about preparing for her funeral and stated,
[Wel deckle[d] to keep the casket closed
because she looked so fake, coveted with
makeup to hide the trauma she had been
through." He further stated, "[Klnowing
she wa& murdered in the horrible way she
was makes it ever so difficult to trust any
human being. It overwhelms me that
anyone is capable of committing such
heinous crimes and lives on this planet."

1401 Rippo also argues that the district court abused
its discretion by allowing Orell Maxwell to testify
after the State indicated it would only call one
witness to testify on behalf of Jacobson. We
conclude that the testimony of Maxwell was
relevant to the jury's determination of the
appropriate sentence. We further note that Hippo's
counsel did not object to the introduction of
Maxwell's testimony nor did he object to the

statements she made. Rather, he waited until all
five witnesses had testified before moving to strike
the death penalty. We conclude that the district
court did not abuse its disteetkin by allowing the

because the defense interposed no immediate
objection, and Rippo has failed to show any
prejudice.

101 1032 Jury instructions

[411 Rippo contends that the district court's
anti-sympathy instruction violated his constitutional
right to present relevant mitigating evidence. A
district court may instruct the jury not to consider
sympathy during a capital penalty hearing, as long
as the court also instructs the jury to consider

mitigating facts. Riley v, State, 107 Nev. 205,
215-16, 808 Pld 551, 557 (1991); Hogan v. State,
103 Nev. 21, e5, 732 P.24 422, 424 (1987). Here,
the district court instructed the jury to consider
mitigating factors in deciding the appropriate
penalty. Therefore, this argument lacks merit.

9263 Torture ay an aggravating circumstance

[42] Rippo argues that insufficient evidence exists
to support the aggravating circumstance of torture
set forth in NRS 200.033(8).

The State argues that the testimony of Hunt and D.
Green are evidence that Rippe tortured the victims.
Hunt testified that Ritmo instructed her to hit
Jacobson over the head with a beer bottle; Rippo
continually stunned eizzi with a stun gun; Rippo
tied the hands and feet of Jacobson, dragged her
across the floor, and placed a gag in her mouth;
Rippo tied the hands and feet of Lizzi; and while
Rippo was choking Lizzi, the whole front of her
body was off the ground and she was making an
animal-like noise. Dr. Green testified that both
women's injuries included serapes, stab wounds,
and ligature marks. He testified that Lizzi died
from manual and ligature strangulation, but could
not testify as to whether the stab wounds or the
ligature wounds occurred first. Dr. Green testified
that Jacobson died from asphyxiation due to manual
strangulation. The State also points out that it
takes several minutes to strangle someone to death
manually. In sum, the State argues that the
stunning, stab wounds, scratches, and slow
Ilarigulatiorr

1431 Most of the evidence presented by the State is
comprised of evidence of Rippo's attempts to kill
the women by strangling. These killing acts, by
themselves, do not constitute torture. The only
evidence that can support a finding of torture
murder is Hunt's testimony that Kipp° repeatedly
assaulted each of the women.

NIZS 200.030 defines murder by torture in terms of
murder that is "Iplereetrated by means of „. torture."

This language would seem to indicate that the

State to presentesturititiy eira-lecond
women before he killed them.

0 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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torturing acts must be the killing acts, that is to say
killing by means of torture. The district court
instructed the jury that in order to find torture, it
must fmd that "the act or acts which caused the
death must involve a high degree of probability of
death, and the defendant must commit such an act
or acts with the intent to cause cruel pain and
suffering for the purpose of revenge, persuasion. or
for any other sadistic purpose.... rflorture fdoes
noel require any proof that the defendant intended to
kill the deceased, nor does it necessarily require any
proof that the deceased suffered pain." Under the
instruction as given, the jury was requited to find
that the acts of torture must have "caused the death"
and must have "involvelell a high degree of
probability of death." Like the statute, the
instruction seems to require that the killing itself
was *120 accomplished by means of torture. In
other words, the actions which inflict the pain must
also be the "cause of the victim's death." I CALJIC
§ 8,24, at 401 (eth ed.1995) (murder by torture
requires that acts of perpetrator be the "cause of
victime death").

144] Obviously, these two murder victims were not
killed by means of a stun gun; and, even if it were
to be argued that the use of the stun gun was done
sadistically, under a strict reading of NRS 200.030
and the proffered instruction, Rippo's' shooting his
victims with a stun gun would not involve murder
by torture. Nonetheless, we conclude that there IS

evidence which would support a finding of --murder
by means of torture" because the intentional
infliction of pain is so much an integral part of these
murders. Persons who	 t and torture their
mur et vtc s as pa o e 1 1 g 11 not
be allowed to escape the murder-by-torture
aggravating factor merely because the torturing is
not the actual cause of death,

**Wee Our interpretation of murder by torture
finds support in the California case, People v.
Proctor, 4 Ca1.4th 499. 15 Cal.Rpte2d 340, 842
P.2d 1100 (1992). In Proctor the California
Supreme Court held that "acts of torture may not be
segregated into their constituent elements in order
to determine whether any single act by itself caused
the death; rather, it is the continuum of sadistic
violence that constitutes the torture."

Page 22

There seems to be little doubt that when Rippo was
shocking these victims with a stun gun, he was
doing so for the purpose of causing them pain and
terror and for no other purpose. Rippo was not
shocking these women with a stun gun for the
purpose of killing them but, rather, it would appear,
with a purely -sadistic purpose." When we review
the facts of this case and consider the entire episode
as a whole-the strangulation and restraint.
accompanied by the frightful, multiple blasts with a
painful high voltage stun gun-we conclude that even
though the stun gun shocks were not the cause of
death, there is still evidence, under our
interpretation of murder perpetrated by means of
torture, to support a jury finding that there was, as
an inseparable ingredient of these murders, a
continuum" or pattern of sadistic violence that
justified the jury in concluding that these two
murders were "perpetrated by means of ... torture."

Aggravating circumstances

05][461 NRS 200.033(4) does not require that the
State first charge the defendant with a crime before
that crime can be used as an *1265 aggravating
circumstance. Bennett v, State 106 Nev. 135, 141,
787 P.2t1 797, 801 (1990). "A primary concern
with respect to the finding of aggravating
circumstances at the penalty hearing is to provide an
accused notice and to insure due process so the
accused can meet any new evidence which may be
presented during the penalty hearing." Id. at 142,
787 P,2d at 801. Rippo was put on notice that
burglary and kidnapping would be presented as
ageravatin	 •I• I	 Ii
intent to seek the death penalty. Accordingly, we
conclude that the fact that Rippo was not charged
with either burglary or kidnapping does not prevent
them from being offered as aggravating factors.

1471 If a defendant can be prosecuted for each crime
separately, each crime can be used as an
aggravating circumstance, Bennett, 106 Nev. at
142, 787 P.2d at 801. Upon review, we conclude
that Rippo could have been prosecuted separately
for each of the underlying felonies, and therefore
each crime was properly considered as an
aggravating circumstance.

0 2007 Thomson/West. No Claim to Orig. U.S. Gout Works.
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[481 NRS 177.055(2) require-s this court to review
whether the sentences of death were imposed under
the influence of passion, prejudice, or any arbitrary
factor, and whether the sentences are excessive
considering both the crime and the defendant. The
jury heard evidence relating to both aggravating and
mitigating circumstances, finding live valid
aggravating eitturnstances and na mitigating
circumstances. We conclude that the sentences of
death were not imposed under the influence of
passion, prejudice, or any arbitrary factor, and that
the sentences were not excessive considering both
the crimes and the defendant. Therefore, we hold
that the sentences of death were appropriate under
NRS 177.055(2).

CONCLUSION

The judgment of conviction for two counts of
first-degree murder, one count of robbery, one
count of unauthorized use of a credit card, and two
sentences of death are affirmed.

Nev.,1997.
Rippo v. State
113 Nev. 1239, 946 P.2d 1017

END OF DOCUMENT
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BEFORE THE COURT EN BANC.

OP

y the Court, HARDESTY, J.
This is an appeal from an order of the district court denying a

post-conviction petition for a writ of habeas corpus in a death penalty case.
Appellant Michael Rippo invokes this court's holding in McConnell v, 
State that "it [is] impermissible under the United States and Nevada
Constitutions to base an aggravating circumstance in a capital prosecution
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on the felony upon which a felony murder is predicated." This court has

concluded in Beigrane v. State that &Leung„Ws holding is retroactive; we

therefore apply it here. Three of the aggravating circumstances found by

the jury in this case were invalid under McConnell, but three valid

aggravators remain. We conclude that the jury's consideration of the

invalid aggravating circumstances was harmless beyond a reasonable

doubt and therefore affirm.

FACTS 

On February 18, 1992, Rippo and Diana Hunt robbed and

killed Denise Lizzi and Lauzi, Jacobson. Rippo and Hunt went to

Jacobson's apartment where Hunt knocked Jacobson to the floor with a

beer bottle and Rippo used a stun gun to subdue both Jacobson and Lizzi.

Rippo then bound and gagged the women, dragged them to a closet, and

strangled them. He took Lizzi's car and credit cards and. later used the

credit cards to make several purchases., The medical examiner testified

that both women died of asphyxiation and that their injuries were

on.

Under a plea agreement with the State, Hunt pleaded guilty

to robbery and testified against Rippo. The State presented two theories

of first-degree murder: the murder was premeditated and deliberate, and

the murder was committed during the commission of a felony. The jury

1 120 Nev. 1043, 1069, 102 P.3d 606, 624 (2004).

2 122 Nev.	 P.ad	 (Adv. Op. No. 92, November 16, 2006).

3See RiDDO v. State, 113 Nev. 1239, 1244-46, 946 P.2d 1017, 1021-22
(1997).
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ound Rippo guilty of two counts of first-degree murder and one count each
robbery a.;id unauthorized use of a credit card.

In the penalty phase, the State presented evidence that Rippo
was convicted of committing a violent sexual assault in 1982 as well as
juvenile burglaries. The State also presented testimony by five relatives of

the two murder victims. The defense called three witnesses to testify
Rippo's behalf: a prison vocational instructor and minister, Rippee
stepfather, and Rippo's sister. Defense counsel also' read. a letter from
Rippo's mother to the jury. The jury found that six circumstances
aggravated the murder: it was committed by a person under a sentence of

. imprisonment, it was committed by a person previously convicted of a4
Many involving the use or threat of violence, it wan 0 ,mi:tutted during a
burglary, it Was committed during a kidnapping, it was committed during
a robbery, and it involved torture. The jury further found that the
aggavators 'outweighed any mitigating circumstances a and returned

• verdicts of death for the two murders.
, This court affirmed Rippo's judgment of conviction and

sentence.4 Rippo filed a timely petition for a writ of habeas corpus in the
district court After conducting an evidentiary hearing, the district court
denied Rippe" petition in December 2004.

4IA at 1265, 946 P.2d at 1033.
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DISCUSSION

, Invalid agtravating circumstances under McConveli

Citing PLIcf erine11,5 Rippo contends that the State

impermissibly based three aggravating circumstances in the penalty

phase on felonies used to support the felony .murder charge in the guilt

phase. Because the district court had already denied Rippo's habeas

petition when this court issued its decision in McConnell, he first raised

this issue in this. appeal. However, after supplemental briefing on the

matter, we conclude, and the State agrees, that the issue is appropriate for

our resolution on appeal. First, Rippo has good cause for raising his

McConnell claim now because its legal heels was not available at the time

he pursued his habeas ' petition in the district courts Second, the

McConnell issue presents questions of law that do not require factual

determinations outside the record. The State concedes that no purpose

would be served , by requiring Rippo to file a successive petition invoking

acreenna, in order. to decide his claim'.

Weohe s m 	  .a in any case where a a see s

a death sentende' and "bases a first-degree murder conviction in whole or

part on felony murder," an aggravating circumstance cannot be based on

the felony murder's predicate felony. ? Absent a verdict form "showing that

the jury did not rely on felony murder to find first-degree murder, the

5120 Nev. 1043, 102 P.3d. 606.

sSee  Clew v. State, 119 Nev. 615, 621, 21 P.3d 521, 525-26 (2003).

7120 Nev. at 1069, 102 P.M at 624.
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State cannot , use aggravators based on felonies which could support the

felony murcier."8 This court has concluded that the new rule set forth in

McConnell is substantive and retroactive.s We will therefore apply it here.

address first the State's argument that the theory of felony

murder in this case can be disregarded under McConnell because there is

as a whole overwhelmingly supported this admission."" Thus, in

McConnell diem was no chance that a finding of guilt, particularly a jury

• yercliCt, depended even partly on a theory of felony murder.

oBeiarano, 122 Nev. at 	 	 P.3d at	 (Adv., Op. No. 92).

IcrMeConnpll, 120 Nev. at 1062, 102 P.M at 620.

1 la

"tunple evidence" that Rippo committed ,premeditated murder. This

approach has no basis in McConnell. The holding and rationale in

McConnell do n.ot :involve determining the adequacy ' of the evidence of

deliberation and premeditation; rather, they are concerned with whether

any juror could have relied on a theory of felony murder in finding a
defendant, guilty of first-degree murder. We did conclude that McConnell's

own con.viction for first-degree murder was "Bouncily based 'on a theory of

deliberate, premeditated murder," leaving the felony-murder theory

without consequence. 10 That conclusion, however, is effectively limited to

the tfacts of McConnell, First, McConnell pleaded guilty, se a jury did not

determine his' guilt. Second, McConnell expresaly testifi.ed that he had

premeditated. the murder. Tura, "Dille other testimony a.nd the evidence
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