STATE OF NEVADA
COUNTY OF AFFIDAVIT OF SERVICE
being duly sworn says: That at all fimes herein affiart was over 12 years of age, not
4 party to or interested in the proceeding in which thisaffidavit is made, Thart affiant received the Subpoena on the day of
,20 » and served the same on the day of ,20 , by delivering a copy

of the wimess at (state address)

Signature of Affiant
SUBSCRIBED AND SWORN to before me this
day of , 20
NOTARY PUBLIC in and for
County of ,
State of Nevada.
B e e s ot e

ITEMS TO BE PROIMICED
o L

SEE ATTACHED EXHIBIT A

JAOT1557



e e s

e W

[ o hd vk med et d e e et el e e
ﬁﬁgaﬁﬁmﬂmwwumm%wm‘«w

WWOope w3 O W b W M e

AT AR A AR W A AR A

OPPS %,
DAVID ROGER Lty s R
Clark County District Attorney Vel T
| Nevada Bar #002781 \ %@.% :
STEVEN 5. OWENS oy
Chief D nt%]}isa-ict Attorney —
'Nﬂvada%ﬂu 004352
t 200 Lewis Avenue
| Las Vegas, Nevada 89155-2212
| (702) 671-2500
ttorney for Platntiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, CASENO: (106734
~V5- DEPT NO: XIV
MICHAEL DAMON RIPPO,
#0619119
Detfendant.

OPPOSITION TO MOTION FOR DISCOVERY
DATE OF HEARING: 6/18/08
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
STEVEN 8. OWENS, Chief Deputy District Attorney, and hereby submits the attached
Points and Authorities in Opposition to Defendant's Motion for Discovery.

This opposition is made and based upon all the papers and pleadings on file herein,
the attached points and suthorities in support hereof, and oral argument at the time of
hearing, if deemed necessary by this Honorable Court.

/1
{11
i
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POINTS AND AUTHORITIES
Statement of ase
In May of 1996, Rippo was convicted of two counts of First Degree Murder and was
sentenced to death for the strangulation and torture of Denise Lizzie and Laurie Jacobson.
The Nevada Supreme Court affirmed on direct appeal. Rippo v. State, 113 Nev. 1239, 946
P.2d 1017 (1997). Rippo filed his first Petition for Writ of Habeas Corpus on December 4,

1998, and was represented first by David Schieck and then by Christopher Oram. Trial

counsel Steve Wolfson and Phillip Dunleavy as well as appellate counsel David Schieck

| gave testimony and were examined at an evidentiary heating in 2004. On December 1,
| 2004, the district court denied Rippo’s petition and issued Findings of Fact and Conclusions
| of Law. On appeal, the Nevada Supreme Court affirmed on November 16, 2006. Rippo v.
| State, 122 Nev. __, 146 P.3d 279 (2006). Thercafier, Rippo initiated federal habeas corpus

proceedings in Case No. 2:07-CV-00507-ECR-PAL on April 18, 2007. Rippo then filed the

| instant successive state petition for writ of habeas corpus on January 15, 2008, to exhaust
| state remedies. On April 21, 2008, the State filed its Response and Motion to Dismiss.

Rippo has now filed a Motion for Leave to Conduct Discovery which the State opposes as

premature.

ARGUMENT
Rippo’s motion requests the issuance of approximately 435 subpoenas and at least six

| depositions. This discovery request is made in the context of a successive habeas petition
| filed nearly ten (10) years after issuance of Remittitur following direct appeal. To date, this

court has not vet ruled on whether any of the issues in the petition are viable at this stage of

the proceedings and survive summary dismissal. In fact, the State has moved to dismiss the

petition in its entirety and has allsged there are no disputed facts that require an evidentiary

hearing. If Rippo’s claims are procedurally defaulted as the State alleges and he would not

be entitled to relief even if his claims were true, then discovery is inappropriate. Following
argument on the State’s Motion to Dismss, if this court finds that any particular issue

§ survives the procedural bars and warrants an evidentiary hearing, the issue of discovery may

2 PAWEDOCSOPFPOPP20RI0207704 doc

JAO11559




B

i

M 00 -~ & ot P W M

[N ] BOA N ON M B e e b e e bk Rl b ek R
mﬁmm&wwwcwmwmmuwuwa

e NE $ i Y im N TN MEBNF AR A

LR L = LY

3 3

be addressed at that time.

Only after a petition survives a motion to dismiss and claims are found warranting an
evidentiary hearing may a party invoke discovery to the extent “good cause” is shown. NRS
34.780. The district court must first make a determination upon review of ali the briefs and

| documents filed whether an evidentiary hearing is required. NRS 34.770. If the petiticner is
| not entitled to relief and an evidentiary hearing is not required, the petition must be
| dismissed “without a hearing.” Id. If the judge determines that an evidentiary hearing is
required, “he shall grant the writ and shall set a date for the hearing.” Id. This finding and
| the setting of a date for this hearing are necessary prerequisites to post-conviction discovery
under NRS 34.780. Only if an evidentiary hearing is required may the record be expanded

with additional materials and exhibits obtained through discovery. NRS 34.790. The post-

conviction statutes dictate the precise procedures and sequence for resolving post-conviction
petitions and do not afford discovery rights at this stage of the proceedings.

Although not controiling, Federal law and procedurs similarly restrict a habeas

petitioner’s right to conduct post-conviction discovery. Only “in appropriate circumstances,
| 2 district court, confronted by & petition for habeas corpus which establishes a prima facie

case for relief, may use or authorize the use of suitable discovery procedures....” Harris v.

| Nelson, 394 U.S. 286, 290, 89 S. Ct. 1082, 1086 (1969); see also Mavberry v. Petsock, 821
F.2d 179, 185 (3d Cir. 1987) (“Unless the petition itself passes scrutiny, there would be no

basis to require the state to respond to discovery requests”). Federal courts do not allow
prisoners to use federal discovery for fishing expeditions to investigaie mere speculation.
“alderon v. United States District Court for the Northern District of Califommia, 98 F.3d
1102, 1106 (1996); see also Ward v, Whitley, 21 F.3d 1355, 1367 (5" Cir. 1994) (“federal
habeas court must allow discovery and an evidentiary hearing only where a factual dispute,

if resolved in the petitioner’s favor, would entitle him to relief,... Conclusory allegations are
not enough to wamant discovery under Rule 6...; the petitioner must set forth specific
allegations of fact. Rule 6...does not authorize fishing expeditions.”); United States ex rel.
Nunes v. Nelson, 467 F.2d 1280, 1380 (9" Cir. 1972) (state prisoner “is not entitled to

3 PAWPDOCS\OPPFOPP2GI0207704.doo

JAOT1560




AT MRS WA VAW s A Rk VRV WL AW LALA N TRAEA L

3 )

[a—y

| discovery order to aid in the preparation of some future habeas corpus petition.”)

2 Rippo’s discovery motion prematurely argues “good cause” without first meeting the
3 | prerequisites of NRS 34.770 and 34.780, Rippo is not entitled to discovery on claims that
4 || are procedurally defauited. Such claims fail to establish a prima facie case for relief and are
5 || subject to summary dismissal. Only where specific allegations before the court show reason
6 || to believe that the petitioner may, if the facts are fully developed, be able to demonstrate that
7 || he is eatitled to relief, is the court under a duty to provide the necessary facilities and
8 || procedures for an adequate inquiry. McDaniel v. United Dis . or the Distri
9 || of Nevada, 127 F.3d 886, 888 (1997). Any discussion of “good cause” for discovery is

10 || premature at this stage and must wait until afier resolution of the State’s Motion to Dismiss.

I The State reserves the right to challenge good cause at a later date should this court find that

12 || any of the claims survive the Motion to Dismiss and warrant an evidentiary hearing.

13 | THEREFORE, the State respecifully requests that Defendant’s request for discovery

14 || be denied at this time.

15 | DATED this___ 0" day of June, 2008.

16 | Respectfully submitted,

17 | DAVID ROGER

18 | Noorada Bor woo ey < Homey

19

20 7 /f N

21 BY 3’1/{/

22 Chwf fDep Blshlf#ﬁ Attomey

2 | Nevada Bar #004352

24

25

26

27 |

28

4 PAWPDOCSOPPFOPPOGI0207704.doe
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1 ERTIFICATE OF FACSIMI SMISSION
2 I hereby certify that service of Opposition to Motion for Discovery, was made this
3 ’ 9 day of June, 2008, by facsimile transmission to:
4 a
5 i DAVID S, ANTHONY
' FAX #(702) 388-3819
6 .
d SKORY OW?
8 | Employee for the District Attomey's
9 i Office
10 |
12 |
13
14 5
15
16
17 |
18
19 |
20 g
21
22 || ssored
2 |
24
25
26
27
28
5 PAWPDOCE\OPPFOPM202\20207704.doc
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OFFICE OF THE DISTRICT ATTORNEY
CRIMINAL APPEALS UGNIT

STEVEN B. OWENS

Chief Deputy
ROBERT W. TEUTON MANCY BECKER
Assistant Disirict Attorrey Deputy
MARY.ANME MILLER
County Coursel
FACSIMTLE TRANSMISSION
Fax No. (702) 382.5815
Telephone No. (702) 671-2750
TO: David S. Anthony FAX# (702) 388-581%5

FROM: Steven 8. Owens

SUBJECT: Michael Damon Rippo, C106784

DATE: June 9, 2008

NO. OF PAGES, EXCLUDING COVER PAGE: __5

Please call (702) 671-2750 if there are any problems with fransmission

Regional Justice Centar « 200 [ ewis Avenue ¢ PO Box 552212 » Las Vegas NV 89155-2212

(702) 671-2750 » Fax: (702) 382.5815
» TDD: 1.800-326-6868
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| DAVID ROGER

Clark County District Attomey
Nevada Bar #002781

| STEVEN 8. OWENS
| Chief Dg: ty District Attorney

| Nevada Bar #004352
| 200 Lewis Avenue
Las Ve cgas, Nevada 89155-2212
goz) 1-2500
i Attormmey for Plaintiff
PISTRICT COURT
CLARK COUNTY, NEVADA
| THE STATE OF NEVADA, )
Plaintiff, CASE NO:
Vg~ DEPT NO:
| MICHAFEL DAMON RIFFO,
| #0619119
Defendant.

REPLY TO OPPOSITION TO MOTION TO DISMISS

DATE OF HEARING: 6/18/08
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
STEVEN S. OWENS, Chief Deputy District Attorney, and hereby submits the attached
§ Points and Authorities in Reply to Defendant's Opposition to Motion to Dismiss.

This reply is made and based upon all the papers and pleadings on file herem, the
|l attached points and authortities in support hereof, and oral argurnent at the time of hearing, if

deemed necessary by this Honorable Court.
14!
I
Iy

C106784
XV
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POINTS AND AUTHORITIES
Introduction
In May of 1996, Rippo was convicted of two counts of First Degree Murder and was

sentenced to death for the strangulation and torture of Denise Lizzie and Laurie Jacobson.

The Nevada Supreme Court affirmed on direct appeal. Rippo v. State, 113 Nev. 1239, 946

P.2d 1017 (1997). Rippo filed his first Petition for Writ of Habeas Corpus on December 4,

| 1998, and was represented first by David Schieck and then by Christopher Oram. Trial
counsel Steve Wolfson and Phillip Dunleavy as well as appellate counsel David Schieck
; gave testimony and were examined at an evidentiary hearing in 2004. On December 1,
| 2004, the district court denied Rippo’s petition and issued Findings of Fact and Conclusions
| of Law. On appeal, the Nevada Supreme Coust affirmed on November 16, 2006, Rippo.v.
| State, 122 Nev, __, 146 P.3d 279 (2006). Thereafier, Rippo initiated federal habeas corpus
| proceedings in Case No. 2:07-CV-00507-ECR-PAL on April 18, 2007. Rippo then filed the
instant successive state petition for writ of habeas corpus on January 15, 2008, to exhaust
| state remedies. On April 21, 2008, the State filed its Response and Motion to Dismuss.

Rippo filed an Opposition to Motion to Disnxiss on May 21, 2008, to which the State now
| replies.

Claim 1 — Judicial Bias
The Federal Public Defender’s investigation has not turned up any new information

| that was not already known to trial counsel and previously raised as an issue in this case,

More thar a decade ago, triai counsel knew and alleged that the State was involved in the

i federal sting operation by indicting Terry Salem and manipulating the random assignment of

the case and also that Bongiovanni failed to disclose a prior relationship with witness Denny
Mason who was the business parmer of reputed Buffalo mob associate Ben Spano. Neither
Brady nor ineffectiveness of post-conviction counsel constitute “good cause” for re-arguing
these ten-year old facts. Notably, Bongiovanni was acquitted of any wrongdoing in Federal
Court and even if true, none of the alleged facts demonstrate judicial bias in favor of the

i State during Rippo’s trial. Law of the case continues to control because the facts are not

2 PAWPLOCS\RESFNZOA20207702.doe
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substantinlly different.
Claim 2 — Prosecutorial Misconduct

The trial record shows the defense was well aware that several witnesses had past or
pending ctiminal cases against them and cross-examined regarding continuances, quashed
bench warrants, and future benefits. Twelve years later, the various dispositions of such
collateral cases are not new evidence of undisclosed inducements, but are consistent with the
trial testimony that no benefits were given and that such cases would rise or fall on their own

merit. The State has never suppressed such case dispositions (which are 2 matter of public

W00 =3 v oW B W ke e

record), they are not favorable to the defense as either exculpatory or impeaching, and none
of the allegations are material so as to undermine confidence in the verdict. None of the

i ek
L SR

il jailhouse informants have recanted their testimony that Rippo confessed to the murders.
Contrary to the Federal Public Defender’s argument, even legitimate Brady claims are
procedurally barred when the basis for the claim was known and it was either not brought in
| an earlier proceeding or within an applicable time bar. Hutchison v. Bell, 303 F.3d 720 (6"

§ Cir. 2002). The alleged ineffectiveness of post-conviction counsel also does not constitute

| <

—t e ek
- W A

—
Lo T ¥

good cause” for re-raising the claim where no new material facts are alleged and the claim

ok
~d

| would not have resuited in a different conviction or sentence for Rippo.

—
O

lai — ective Assistance o sel During Pe FPhase

—
N

To prevail on this claim, Rippo must show that he would not have received the death

b
<

| penalty if trial counsel had presented the additional witnesses and mitigation evidence now

21 | alleged. Strickland v. Washington, 466 U.S. 668, 686-687, 104 5.Ct. 2052 (1984) (Must
22 show that but for counsel's errors, there is a reascnable probability that the result of the
23 | proceeding would have been different). The Nevada Supreme Court’s conclusion that the
24 || “evidence in mitigation was not particularly compelling” remains unaltered even in light of
25 ._ the additiopal mitigation witnesses and evidence now alleged by the defense. The “new™
26 || family history evidence is cumulative to what was already presented or is different only in
27 | degree and detail. Recent psychological testing fails to reveal any significant or persuasive
28 || diagnosis that would have compelled a verdict less than death. Given the strength of the

3 FAWPDOCSREPNGOI0I07702.d0c
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State’s case in aggravation which included the tortuons strangulation of two young women

| and Rippo’s prior ¢conviction for sexual assault, nothing new in mitigation alleged by the

defense would have had a reasonable probability of altering the outcome of the case.

Claims 4 & 10 — Ineffective Assistance of Counsel During Voir Dire

Under Strickland, it is not enough to allege attorney error during voir dire, but Rippo

must also show that he would not have been convicted and sentenced to death if voir dire

had been done differently. Absent the actual seating of a biased juror, prejudice under

Strickland can not be established. The allegation that juror Gerald Berger was biased and
| could have been challenged for cause is a mischaracterization and belied by the record. At
this stage of the proceedings, Rippo must further show that this claim would have been
successful on post-conviction had attorney David Schieck or Chris Oram raised it. Because
Rippo can not show prejudice, the voir dire claims are without merit,
| Claim 5 — Ineffective Assistance of Trial Counsel

Most of the current allegations of ineffectiveness are belied by the record and are

| directly refuted by the evidentiary hearing testimony of trial counsel Phillip Dunleavy and
Steve Wolfson during post-conviction proceedings in 2004, To the extent new allegations

are made, none are so substantial that they would have changed the outcome of the case.

[ Even if first post-conviction counsel had raised the new issues they would not have
succeeded on the merits because there is no reasonable probability the result would have

| been different. Thus, it can not constitute good cause for raising such issues in # successive

petition.

Claim 6 — Aiding and Abetting Instruction

Neither intervening case law nor the incffectiveness of post-conviction counsel

provide good cause for raising this claim in a successive petition. Although Sharma applies

to cases that became final before Sharma was decided in 2002, it does so not because it is a
retroactive “new mule” but becanse it was held to be a “clarification” of the law. Mitchell v,

| State, 122 Nev. 1269, 149 P.3d 33 (2006). The distinetion i3 critical because as 2
| clarification of law, the basis for the claim was always available to Rippo and is now

4 PAWPDAOCS\REPNQON20207702.doz
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1 || procedurally barred. Sharma is not a retroactive “new rule” that provides good cause as an

2 | intervening change in law. Furthermore, because the jury unanimously found Rippo guilty

3 || of the underlying robbery charges, the jury must have also agreed unanimously upon the

4 || associated felony-murder theories. Sharma applies solely to aiding and abetting a specific

5 || intent crime and not to felony-murder which requires no intent to kill at all. This claim

6 }| would not have prevailed on the merits even if post-conviction counsel had raised it.

7 || Claim 7 — Premeditation Instruction

8 Although Polk v. Sandoval was published in 2007, the basis for the 9% Circuit’s ruling

9 || was not new law but was Federal precedent decided decades earlier and which has always
10 || been available to Rippo. Polk v. Sandoval, 503 F.3d 903 (8% Cir. 2007). At the time of
11 jj Rippo’s trial, Nevada defined murder in accord with the so-called Kazalyn instruction and
12 || viewed the term “deliberate” as simply redundant to “premeditated.” There is no
13 unconstitutional mandatory presumption or failure to instruct on a material element where
14 .: premeditation and deliberation are synonymous. It was not until the year 2000 that Nevada
15 || departed from the Kazalyn instruction and changed the definition of murder to include
16 || willful, deliberate and premeditated as three distinct elements. Byford v, State, 116 Nev.
17 || 215, 994 P.2d 700 (2000). The Polk decision does not address retroactivity of Byford and
18 the law of the case remsins that Nevada’s change in the premeditation/deliberation
19 || instruction has only prospective application. Garner v. State, 116 Nev. 770, 6 P.3d 1013
20 || (2000). Furthermore, because of Rippo’s conviction under a felony-murder theory, any error
21 || would be held harmless. Bridges v. State, 116 Nev. 752, 6 P.3d 1000, 1008 (2000).
22 Claim 8 — Failure to Grant Discovery
23 The irial court’s granting of the motion to quash the subpoena for department of
24 || prisons records was done at the request of Rippo’s trial counsel because he had worked out a
25 | resolution with the attorney general. Rippo has failed to show that his trial attorneys did not
26 {| have the alleged discovery or that having it would have changed the outcome of the case.
27 || Neither judicial error nor ineffective assistance of post-conviction counsel provide good
28 §i cause where no prejudice can be shown.

5 PAWPDOCSRSPINGOZ 20207702 doc

JAO11568



ekl

AL MR M R R WM A AR N WS e e W

WO ~1 O th B L DI e

MOROBR O ROBROROBN R e e ek s ek ek bk bed hed e
%MJQ\M-&WNMO‘OM\JQ\M%WNHQ

A T LA WA SRR A

Claims 9, 13. 15, 17, 19, and 21
The Federal Public Defender’s Opposition contains no discussion or mention of these

| claims and the State is satisfied with its initial response t¢ these claims in its motion to

dismiss.
Claim 11 — No Cautionarv Instruction

An instruction on paid informant credibility was unnecessary on the facts of the case

| and even where appropriate does not constitute reversible error even according to the

authority cited by the Federal Public Defender. Diane Hunt was uot a paid informant and the

jury was given a gemeral instruction on witness credibility as well as accomplice

§ corroboration. Post-conviction counsel was not remiss for failing te raise an issue that

would not have been successful, which means there is no good cause to raise it now i a
successive petition.
Claim 12 — Improper Victim a ments

While law of the case may not apply where the facts are substantially different, law of

the case “cannot be avoided by a more detailed and precisely focused argument subsequently
| made after reflection upon the previous proceedings.” Hogan v. State, 109 Nev. 952, 959,

860 P.2d 710, 715 (1993). The Federal Public Defender is not offering new or substantially
different evidence concerning the victim impact statements in this case, but is simply more

| specific and detailed in its argument. This is insufficient to overcome the law of the case
when this issue was denied on direct appeal and again in the first post-conviction
| proceedings.

! Claim 14 — Invalid Prior Violent Felony Conviction

The Federal Public Defender alleges good cause to challenge this aggravator in a

§ successive petition based on ineffective assistance of post-conviction counsel, intervening

changes in the law, and actual innocence. Rippo’s guilty plea to sexual assault in 1982 is

presumptively valid, particularly where it was entered into on the advice of counsel.

| Yezierski v, State, 107 Nev. 395, 812 P.2d 355 (1991). The validity of a prior conviction
| used for sentence enhancement may not be collaterslly attacked in a subsequent offense. See

6 PAWPDOCS\RSPNGOZZ0207702 doc
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e.g., U.S. v. Martinez-Martinez, 205 F.3d 1041 (9% Cir. 2002). Neither Roper v. Simmons

[

nor U.S. v. Naylor hold that a prior juvenile erime of viclence may not be used as an

aggravating circumstance for a murder commitied after the age of 18. Without such case

§ authority, Rippo is not actually innocent of this aggravator and post-conviction counsel
could not have successfully raised such a novel and meritless issue.

Claim 16 — Reasonable Do truction

| Blakely v. Wagshington was not a death penalty case and it held only that “any fact
| that increases the penalty for a crime beyond the statutory maximum must be submitted to a
jury and proved beyond a reasonable doubt.” Blakely v. Washington, 542 U.8. 296, 124
i 8.Ct. 2531 (2004). In so holding, Blakely simply repeated the holding of a well-known case
decided four years earlier. Apprendi v. New Jersey, 530 U.S. 466, 120 5.Ct. 2348 (2000). It
is neither the law in Nevada nor anywhere else that the reasonable doubt standard applies to

OB w3 fh oW e L2

10
11
12
13
14 erroneous. Blakely does not support Defendant’s position and neither Blakely nor Apprendi
15 are timely raised four and eight years, respectively, after they became law,

16 || Claim 18 — Prejudicial Photographs

17 | Ineffective assistance of post-conviction counsel constitutes good cause for raising
18 this issue in a successive petition only if not raising it earlier fell below an objective standard
19 || of reasomableness and there is a reasonable probability the claim would have been successful

such that post-conviction relief would have been granted reverzing either Rippo’s death

the weighing process in the death determination or that the instruction used in this case was

21
22
23

| sentences or convictions. See Strickland, supra. The discretionary admission of cumulative
“grmesome” photographs in a double murder death penalty case is not the kind of reversible
| error that satisfies Rippo’s heavy burden of proof.

Claim 20 — Limitations Imposed by Habeas Judge

25 If the habeas judge erred in conducting the first post-conviction proceedings, such
26
27

28

issues could have been raised in the subsequent appeal. Judicial error does not explain or
provide good cause for failing to rdise these issues on appeal. While a capital litigant has a
right to counsel on post-conviction, NRS 34.820, there is no right to counsel on appeal from

7 PAWPDOCSREPNUOII0207702 doc
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| post-conviction. Therefore, appellate counsel’s failure to raise an issue can not constitute
§ good cause for overcoming the procedural bars and raising such issues in a successive
petition. The issue of Justice Becker’s disqualification on appeal was previously raised by
| the Federal Public Defender in a motion to recall Remittitur and was denied by the Nevada
Supreme Court in an order filed on September 11, 2007.

| Claim 22 — Leihal Injection Protocol

It is not necessary to respond to the Federal Public Defender’s allegations of good
| cause to avercome the procedural bars or the merits of the claim, because the discretionary
procedure selected by the director of prisons for an execution is not cognizable in & post-
conviction petition which can only challenge the validity of the judgment of conviction or

| sentence:

In the instant case, the plaintiff seeks review of the method by which the
sentence will be carried out, rather than a review of the fact that he was
sentenced to death. He asserts that the defendants, acting under color of state
law, will violate his Eighth Amendment and First Amendment rights by their
use of California's lethal injection protocol. Thus, Beardles's claim is more
properly considered as a “conditions of confinement” challenge, which 1s
cognizable under § 1983, than as a challenge that would implicate the legality
of his sentence, and thus be appropriate for federal habeas review.

Beardslee v. Woodford, 395 F.3d 1064, 1068-9 (9" Cir. 2005). Federal District Courts have
{ also held the same:

The contested method of lethal injection ¢an be shown neither to be statutorily
mandated nor to be the sole method by which the State of Texas may
accomplish its chosen method of execution. In addition, the Plaintiff is not
challenging the State's right to execute him. The Court finds, therefore, that
Plaintiff's attack on the method of lethal injection does not comprise an attack
on the death sentence itself. Accordingly, Plaintiff's motion for relief properly
falls within § 1983 and not within federal habeas corpus.

Hargis v, Johnson, 323 F.Supp.2d 797 (8.D.Tex., 2004). Rippo is not arguing that lethal
injection is an unconstitutional sentence, but that it might be implemented in an

8 PAWPDOCS\REPNANI0207702.d0¢
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1 || unconstitutional manner. The validity of Rippo’s death sentences in the judgment of
2 || conviction remain entirely unaffected by what the prison director may or may not do in the
3 || future.
4
s | DATED this day of June, 2008.
6 Respectfully submitted,
7 gi:r\lingoinqtzghgsmﬂi A!tomcy
g | Nevada Bar #002781
10 | By
12 | mm%’ar#o%ﬁ}i"s‘%t Attomey
13
14
15 |
16 |
17
18 |
19 |
20
21 |
22
23
24
23
26
27
28
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CERTIFICATE QF FACSIMILE MISSION

I hereby certify that service of Reply to Opposition to Motion to Dismiss, was made

this q%’ day of June, 2008, by facsimile transmission to:

550/ed

10

DAVID 8. ANTHONY
FAX # (702) 388-5819

Employee for the District Attorney’s
Office
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Attorney for Petitioner

DISTRICT COURT,
CLARK COUNTY,NEVADA
MICHAEL DAMON RIPPO, Case No. C-106784
Petitioner, Dept No. XX

V5.

E.K. McDANIEL, et al.,

Respondents.

REPLY TO OPPOSITION TO MOTION FOR LEAVE TO CONDUCT DISCOVERY
Petitioner Michael Damon Rippo hereby replies to the State’s opposition to his
motion for leave to conduct discovery. This reply is made and based on the following points and
authorities and the entire file herein.

Respectfully submitted this 16" day of September, 2008.

FRANNY A. FORSMAN
Federal Public Defender

SN W/

Davad‘ﬂ{m
Assistant Fe:dcmi Public Defender
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L Mr. Rippo’s Discovery Motion Is Not Premature

The State’s argument that Mr. Rippo’s discovery motion is premature 1s tHlusory because
there is nothing in the state statutory scheme preventing this Court from issuing a ruling on the
discovery motion contemporaneously with its ruling on the State’s motion to dismiss. The State’s
only discernable argument in its opposition is that Mr. Rippo’s motion should be denied because it
is premature under Nev. Rev. Stat. §§ 34.770, 34.780. Opp. a1 2-4. However, there is nothing in
either of these statutes which prevents this Court from entertaining Mr. Rippo’s discovery motion
at the same time it is considering the State’s motion to dismiss. On the contrary, common sense
dictates that this Court must consider the evidence that Mr. Rippo intends to discover and present
at an evidentiary hearing when deciding whether to grant such a hearing. Otherwise, if this Court
granted the State’s motion to dismiss, then Mr. Rippo wonl& never receive an opportunity to rmove
for formal discovery at all. Assuming for a moment that the State was right on this point, this Court
could simply remedy the issue by announcing its decision on the State’s motion first and then
immediately follow that ruling with a ruling on Mr. Rippo’s discovery motion. The bottom line is
that the State’s ripeness argument finds no support in.either the statutory scheme or common sense,
and should be rejected.

Nev. Rev. Stat. § 34.780(2) directs that discovery may be allowed alter a “writ has been
granted,” and a date has been set for an evidentiary hearing. See Opp. at 3. Interpreting this
language to mean that Mr. Rippo is not entitled to the discovery necessary to litigate the State’s
allegations of procedural defoult produces an absurd result. The language in Nev. Rev. Stat. §
34.780(2) applies to an antiquated time when the Nevada district courts followed procedures that
involved: (1} writs being regularly “granted,” and (2) a “formal return”™ which required the petitioner
t0 be produced in court for a detention hearing. See Nev. Rev. Stat. §§ 34.390(1): 34.400; 34.410,
34.420, 34.430, 34.440, 34,470, 34.480. Under current district court procedures, however, the
“granting of the writ” does not occur until after the completion of an evidentiary hearing. Seg Nev.
Rev. Stal. § 34.390(i) (granting writ subject to limitations of sections *34,720 t0 34.830, inclusive™).

The practical effect of this procedural change is to make the language in Nev. Rev. Stat. § 34.780(2)
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vague, ambiguous and completely inapplicable. As stated above, it is absurd that this Court cannot

grant Mr. Rippo discovery until after it “grant]s] the writ,” since after the writ is granted, Mr. Rippo

will no longer need discovery. See, e.g., Eller Media Co. v. City of Reno, 118 Nev. 767, 39 P.3d
437, 438 (2002) (statutes construed 1o avoeid absurd results).

The State’s position on this point elevates torm over substance and has no proper place in
the current statutory scheme. Declining to rule upon Mr. Rippo’s discovery motion until atter his
petition survives the procedural bars produces the absurd resuit that Mr, Rippo would not be able
to obtain the discovery necessary to prove that his petition should not be procedurally barred. Such
a result defies logic and this Court shouid avoid construing Nev. Rev. Stat. § 34.7806(2), in this

manger. [d. The Nevada Supreme Court’s decision in Crump v. Warden, 113 Nev. 293, 305, 934

P.2d 247, 254 (1997), holds that Mr. Rippo is entitled to an evidentiary hearing to show cause and
prejudice 1o overcome any asserted procedural detfault, which carries with it the right to conduct

discovery to overcome procedural default, See, e, Payne v. Bell, 89 F. Supp.2d 967, 970 (W.D).

Tenn. 2000). The Crump decision therefore demonsirates that the State’s argument about the

discovery statute is not tenable and should be rejected.’

HR The Staie’s Arguments In its Reply to the Motion to Dismiss Demonstrate Why Formal
Discovery Is Necessary.

A, Judicial Bias (Claim One)

The State’s reply to its motion to dismiss admits all of the relevant factual allegations
supporting Mr. Rippo’s claim of judicial bias thereby justifying the discovery he seeks. The crux
of Mz, Rippo’s judicial bias claim is that the trial court was actually and apparently biased against
him due to judge’s knowledge of the State’s involvement in the sting operation and federal
investigation of the judge, and due to the fact that both the judge and the representatives for the State

made materially incorrect representations on the record regarding the State’s involvement and the

‘If the State’s argument was correct, Crutnp would not have been able to receive an
evidentiary hearing on the issue of cause and prejudice in the first place because that petitioner
received an evidentiary hearing but was not ultimately able to make the required showing of
prejudice to overcome the procedural bars. The fact that Crump received an evidentiary hearing in
the first place despite his ultimate inability to overcome the procedural bars based solely on the face
of his petition demonstrates why the State’s present argument is misdirected.

3
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judge’s knowledge of the State’s involvement. Opposition o Motion to Dismiss at 11-19. In its
reply, the State admits that both Judge Bongiovanni and the State’s representatives were aware ot
the State’s involvement in the criminal investigation; however, the State incorrectly asserts that trial
counsel was also aware of the State’s involvement: “More than a decade ago, trial counsel knew and
alleged that the State was involved in the federal sting operation by indicting Terry Salem and
manipulating the random assignment of the case and also that Bongiovanni failed to disclose a prior
relationship with witness Denny Mason who was the business partner of reputed Buffalo mob
associate Ben Spano.” Reply at 2. in other words, the State has acknowledged for the first time in
its reply that all of the material factual allegations supporting Mr. Rippo’s claim of Judicial bias are
true, but it asserts {without citation to the record) that the disqualifying facts were common
knowledge to the judge and the parties.

The State’s candid acknowledgment in its reply brief is irreconcilably inconsistent with the
assertions in its motion te dismiss, see Motion at 30, with all of its prior representations, and with
the findings of the Nevada Supreme Court on direct appeal. In his petition, Mr. Rippo explained at
length that the State made false representations on the record at trial regarding its involvement in the
investigation of the trial judge and that the judge himself made materially untrue representations
regarding his own knowledge of the State’s involvement. Petition at 30-33. The State made the
same false representations on direct appeal. [d. at 33. Mr. Rippo then explained that the Nevada
Supreme Court specifically rejecied his claim of judicial bias by adopting as fact the false
representations made by the State: “No evidence exists that the State was either involved in the
federal investigation or conducting its own investigation of Judge Bongiovanni.” Rippo v. State, 113
N3v. 1239, 1248-49,946 P.2d 1017, 1023 (1997}. Therefore, contrary fo the State’s present post hog
rationalization, the present record repels its assertion that trial counsel knew about the State’s
involvement in the federal investigation of Judge Bongiovanni. The State cites no evidence in the
record supporting its assertion, and there is none. The State’s representations in its reply bricf are
irreconcilably inconsistent with all of its prior representations, which demonstrates exactly why this

Court must authorize the discovery sought in Mr. Rippo’s motion.
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The fact that Judge Bongiovanni was ultimately acquitted of the federal criminal charges

against him, Opp. at 2, does not change the fact that he was biased against Mr. Rippo. [nhis petition,

Mr. Rippo acknowledged that Judge Bongiovanni was acquitted ofthe criminal charges, see Petition
at 30; however, an innocent man has an incentive just like a guilty man to show bias in favor of a
party when he knows that the party is participating in a criminal investigation of him: the appearance
of impropriety and actual bias of the judge is the same in both instances. In addition, just because
Judge Bongiovanni was acquitted of federal criminal offenses does not mean that he was acting
ethically given his substantial inside knowledge of the Salem case from his discussions with Paul
Dottore, including whether Salem would be released on his own recognizance and whether Judge
Bongilovanni’s close friend and business associate, Peter Flangas, would represent Salemn. Morever,
the State’s concession that the judge knew Denny Mason, the victim of the stolen credit card offense,
but failed to disclose his relationship to Mason is independent of any criminal conduct and is itself
adisqualifying fact. As explained in Mr, Rippo’s petition, if the trial judge had been forthcoming
regarding his relationship to Mason, he risked incriminating himself in the very same ¢riminal
investigation. In such circumstances, the risk of bias is too great and the burden of persuasion shifts
to the State to show that Judge Bongiovanni was not biased. See, e.g.. Cartalino v. Washington, 122
F.3d 3, 11 {7th Cir. [997) {citing Tumey v. Ohio, 273 1J.8. 510, 535 (1927)). Ultimately, the fact

that the judge actively misled defense counsel when the issue of his disqualification was raised is
strong prooft that the judge subjectively believed that his knowledge of the State’s involvement in
the investigation disqualified him from adjudicating Mr. Rippo’s case. Theretore, the fact that Judge
Bongiovanni was ultimately acquitted of the federal criminal offenses two years after Mr. Rippo’s
trial does not change the tact that the average person in the position of Judge Bongiovanni posed an
unacceptable risk of harboring a bias against Mr. Rippo at the time.

In summary, by admitting that the State and Judge Bongiovanni always knew all about the
Clark County District Attorney’s and state law enforcement’s involvement in the tederal criminal
investigation, the State has demonstrated exactly why the discovery that Mr. Rippo seeks is

necessary to litigate his judicial bias claim at an evidentiary hearing. See, e.g.. Bracy v. Gramley.
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520 U8, 899, 909 (1997).

B. Ineffective Assistance of Counsel: Penalty Phase (Claim Three)

Just as above, the State's reply brief demenstrates that Mr. Rippo’s claim of ineffective
assistance of trial counsel is meritorious and that he should be permitted the discovery he seeks to
support it. In its reply, the State no longer takes issue with Mr. Rippo’s contention that trial
counsel’s performance was deficient in failing to adequately prepare for the penalty phase of his trial
until after the trial had already begun. See Opposition to Motion to Dismiss at 20-24; see, 2.2, Jells
v. Mitchell, F.3d 2008 WL 3823038, at *9-12 (6th Cir. August 18, 2008) (finding counsel
inettective for failing to prepare for penalty phase until after the start of trial, for failing to utilize
mitigation specialist in preparing a social history, and for failing to prepare mental health expert to
testify) (citing authorities). Indeed, the State contirms counsel’s ineffectiveness by relying upon the
Nevada Supreme Court’s previous [inding that the “evidence in mitigation was not particularly
compelling.” Reply at 3. The State’s reply therefore confirms the tact that trial counsel (and post-
conviction counsel) were ineffective in failing to investigate and present mitigation evidence at Mr.
Rippo’s penalty hearing.

The State’s brief assertion that Mr. Rippo did not suffer prejudice from trial counsel’s
ineffectiveness is disproved by the allegations in Mr. Rippo’s petition. The State acknowledges that
the evidence presently before this Court is “different only in degree and detail” from the evidence
presented at his penalty hearing. Reply at 3. However, as Mr. Rippo explained in his opposition.

the difference in degree and detail is the very reason why Mr. Rippo sutfered prejudice from

counsel’s ineffectiveness. See, e.g., Boyde v. Brown, 404 F.3d 1159, 1176 (9th Cir. 2005).
Opposition to Motion to Dismis at 25-29. At Mr. Rippo’s penalty hearing, none of the evidence of
sexual abuse, extreme physical abuse, or sadism perpetrated by Mr. Rippo’s step-father was
presented to the jury. At Mr. Rippo’s penalty hearing, no evidence was presenied regarding the
neuropsychological impairment and psycho-social stressors in Mr, Rippo’s background as recounted
in the petition before this Court. At Mr. Rippo’s penalty hearing, there was no expert testimony

whatsoever regarding the effects that these factors had on Mr. Rippo’s behavior. At the time of Mr.
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Rippo’s penalty hearing, there was no expert testimony that he would make a positive adjustment
in a prison setting to rebut the State’s penalty phase presentation of’ future dangerousness.
Considering the full weight of this evidence and viewing it altogether, this Court cannot conclude
in the procedural posture of a motion to dismiss that there is not a reasonable probability that one
juror would have struck a different balance in the penalty phase if the evidence contained in Mr,
Rippe’s petition had been investigated and presented.

In summary, given that the State has conceded the issue of trial counsel’s deficient
performance, Mr. Rippe must be permitted the discovery he seeks to show the exact extent to which
he suffered prejudice from trial counsel’s ineffectiveness. In light of the substantial and compelling
mitigation evidence presently before this Court, Mr. Rippo can make an even stronger case to justify
the discovery he seeks to flesh out the full extent of the prejudice he sutfered from trial counsel’s
ineffectiveness.

C. Prosecutorial Misconduct (Claim Two)

The State’s reply says nothing about the fact that its representatives presented false testimony
at Mr. Rippo’s trial regarding the absence of benefits to its informant witnesses. In its motion to
dismiss, the State simply parroted Thomas Sims’ false testimony that he had net received (and did
not anticipate recetving) any benefits in exchange for his testimony. See Motion at 41-43. In hus
opposition, Mr. Rippo explained that Sims’ testimony was irreconcilably inconsistent with the
testimony of prosecutor John Lukens. See Opposition to Motion to Disrmiss at 37-62. The State’s
reply asserts that “the various dispositions of such collateral cases are not new cvidence of
undisclosed inducements, but are consistent with the trial testimony that no benefits were given and
that such cases would rise and fall on their own merit.” Reply at 3. The State is now apparently
parroting Mr. Lukens’ false testimony that he would personally ensure that Sims would recetve no
benefits in the case that was held over his head until after his testimony. However, that assertion is
repelied by the disposition in Sims” case which is contrary to Lukens” testimony that he intended to |
seek habitual criminal treatment for Sims which could have resulted in a life sentence. Instead,

Sims’ felonies were all converted to misdemeanors and ke was given a $1,500 fine. The State’s
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I | motion says nothing about the other pending criminal cases against Sims that were dismissed during

2} the same relevant time period. This is the very reason that Mr. Rippo must be allowed the discovery
3 I he secks from the District Attorney’s Otfice and the federal authorities regarding the failure w pursue
4 I federal gun charges against Sims and the other benefits discussed above.

5 The State’s reply says nothing at ali about the newly discovered evidence Mr. Rippo obtained
6 || from Michael Beaudoin that he received quid pro quo benefits by contacting the prosecutor in Mr.
7| Rippo’s case, which resulted in the conversion of pending felony drug charges into misdemeanors
8 1| in order to ensure that he did not have to go to prison (which was a certainty given his substantial
9 tecord tor felony drug arrests and convictions). Ex. 366 to Opposition to Motion to Dismiss. The
10} state’s reply says nothing sbout this evidence, or of the other favorable dispositions received by Mr.
1} Beaudoin with respect to his numerous pending criminal charges. The State’s argument that trial
12| counsel was aware of these benefits finds no support in the record. The State’s reply also says
13 nothing about the fact that Sims, Beaudoin. and Thomas Christos all had their criminal charges
t4 continued until after their testimony against Mr. Rippo before they received favorable dispositions
£ on their pending cases.

16 The State’s reply aiso says absolutely nothing about the false testimony and impeachment
17 evidence regarding the details of the offense that were fed to the jail house tnformants by the State
8 and ifs representatives to bolster their credibility. The State’s reply does not address the declaration
19 of James Ison, which states that he was placed by the prosecutors in a room alone with all of the
=0 discovery in Mr. Rippo’s case in order to familiarize himself with the details of the case. Lx. 234
21 1o Petition. The State’s reply does not address the declaration of David Levine, which states that the
> critical factual details contained in his second interrogation statement were fed o him by law
> enforcement. Ex. 235 to Petition. The State does not address or attempt to correct the false
& testimony from William Burkett that Mr. Rippo attempted to enlist his girlfriend to peisen Diana
2 Hunt. Ex. 373 to Opposition to Motion to Dismiss.

%0 In conclusion, the State should not be heard te make any representations regarding the extent
j; of the benefits received by its witnesses or whether their testimony was false before Mr. Rippo
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receives complete transparency in terms of discovery. In its motion to dismiss and reply, the
representative for the State has made no assurances that he has reviewed the prosecution fiies in Mr.
Rippo’s case (as well as in the cases of iis witnesses), before simply parroting back the false
testimony of its witnesses. As Mr. Rippo explained in his opposition to maotion to dismiss, the
State’s representative has a present ethical and constitutional obligation to set the record straight in

the instant case. See, €.2,, Thomas v. Goldsmith, 979 F.2d 746, 749-50 (9th Cir. 1992); Hall v. Dhr,

of Corr., 343 F.3d 976, 981 (9th Cir. 2003). However, the representative for the State has never
made any representations that he has reviewed the documents the District Attorney’s Office is
currently concealing to determine whether they support Mr. Rippo’s prosecutorial misconduct claim.

As a matter of controlling state law, by pleading a “defense that places at-issue the subject
matter of the privileged material over which he has control.” the State has waived any objection that

it could have raised to prevent disclosure of the prosecution file. See, e.g., Wardleigh v. Second

Judicial District Court, 111 Nev, 345, 354,891 P.2d 1180, 1186 (1995). As explained by the court.
selective use of privileged information by one side may "garble’ the truth. The
privilege ‘suppress(es] the truth, but that does not mean that it is a privilege to garble
it; . . . it should not furnish one side with what may be false evidence and deprive the
other side of the means of detecting the imposition.” [citations] In other words.
*where a parly injects part of a communication as evidence, fairness demands that the
opposing party be allowed to examine the whole picture.’

Id. (emphasis in original, citations omitted). The court further explained that an in-issue waiver

specifically occurs when a party pleads a defense which places the material within its control in play.

See id. at 356, 891 P.2d at 1187.

It should go without saying that Mr. Rippo’s constitutional right to adjudicate his
prosecutorial misconduct claim trumps any objection that the State could raise to prevent disclosure

of the contents of the prosecution file,” and the State has not asserted (and cannot) any specilic

objection to disclosure. The point is the State is presently attemnpting to make representations

“See, e.2., Rice v. State, 113 Nev. 1300, 1315-16, 945 P.2d 262. 271-72 (1997)
{defendant entitled to third party’s pre-sentenice report when report used against defendant at
sentencing); Stinnett v. State, 106 Nev. 192, 193-96, 789 P.2d 579, 581 (1990) (granting defendant
discovery of contidential reports to show bias of gevernment witness); Hickey v. Eighth Judicial
District Court, 105 Nev. 729, 733-34, 782 P.2d 1336, 1339 (1989); Shields v. State, 97 Nev. 472,
473, 634 P.2d 468, 468-62 (1981).
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refating to information that it is presently concealing in the prosecution file while simultancously
raising factual defenses to Mr. Rippo’s claim. By choosing this course of action, the State has placed
the documents in the prosecution tile at issue and should be required to disclose that information
before it is allowed to make any further representations cegarding the undisclosed benetits and talse
testimony of its witnesses.

On the issue of good cause, the State has not attempted to address any of the legal allegations
contained in Mr. Rippo’s opposition to motion to dismiss that he can show good cause to overcome
any purported procedural defauit by showing that the State suppressed material exculpatory and

impeachment information, Opposition to Motion to Dismiss at 51-55; see, ¢.g., Mazzan v. Warden,

116 Nev. 48, 66-067, 993 P.2d 23, 37 (2000, State v. Bennett, 1{9 Nev. 589, 598.99,81 P3d 1, 6-7
{2003). The State alleges that post-conviction counsel’s ineffectiveness cannot constitute good
cause, yet it fails to address the allegations contained in Mr. Rippo’s opposition te dismiss that
counsel was ineffective, see Opposition to Motion to Dismiss at 19-20, or cite to any supporting
authority (and there is none). This Court therefore cannot conclude in the present procedural posture
that Mr. Rippo’s prosecutorial misconduct claim is procedurally barred before authorizing formal
discovery.
[II. Conclusion

For the foregoing reasons, Mr. Rippo respectfully requests that this Court grant his motion
for leave lo conduct tormal discovery so that he can receive a full and fair opportunity to litigate his
constitutional claims at an evidentiary hearing.

Respectfully submitted this 16" day of September 2008.

FRANNY A. FORSMAN
Federal Public Defender

David Anthony, é

Assistant Federal Public Defender
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CERTIFICATE OF SERVICE

In accordance with Rule 3(b) of the Nevada Rules of Civil Procedure, the undersigned hercby
certifies that on the 16% day of September 2008, a true and correct copy of the foregoing REPLY
TO OPPOSITION TO MOTION FOR LEAVE TO CONDUCT DISCOVERY was deposited

in the United States mail, first class postage prepaid, addressed to counsel as follows:

Catherine Cortez Masto

Attorney General

Heather Procter

Deputy Atiorney General
Criminal Justice Division

100 North Carson Street

Carson City, Nevada 89701-4717

David Roger, Clark County District Attorney
Regional Justice Center

200 Lewis Avenue

Las Vegas, Nevada 89153

{
b

e,

e/

- Empl of the F ederah Public Defender
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DISTRICT COURT

CLARK COUNTY, NEVADA

* * *

T
THE STATE OF NEVADA, ) et S
)
Plaintiff, )
) REPORTER'S TRANSCRIPT
Vs, ) CF
) HEARTHNG
)
MICEAEL D. RIPPO, )
)
Defendant. )
)

BEFORE THE HON. DAVID T, WALL, DISTRICT COURT JUDGE
MONDAY, SEPTEMBER 22, 2008

§:30 a.m.
APPEARANCES:
For the Plaintiff: STEVEN S. OWENS, ESQ.
Deputy District Attorney
For the Defendant: DAVID 5. ANTHONY, ESQ.

Faderal Public Defender

Reported by: Angela K. Lee, CTCR #789

ANGELA K. LEE, CCR #789 671-4436
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PROCEEDINGS

THECOURT: All+vight. This is C106784.
Appearances for the record.

MR, ANTHONY: Good aftarnoon, Your Honer. David
Anthony from the Federal Public Defender's office.

THECOURT: W's still moming.

MR. ANTHONY: What's that?

THE COURT:  1t's stilt meming.

MB. ANTHONY; Oh, it's stili moraing. Good
moming.

MR, OWENS: He's just anticipating how long it
might bie. Steve Owens for the State of Nevada

THE COURT: Ail right. And waive his prasence
{oday, Hr. Rippo's presence today?

MR. ANTHONY: Yes, Your Honor.

THE COURT:  Alfright. 1t's on for the State’s
motion to dismiss the petition to leave to conduct
additional discovery. In some raspecis they're connected,
the issues, but the motion fo dismiss was actually filed
first, so, Wir. Owens, da you wish to be heard?

MR. OWEXS: Sura. Thisis a capital murder

O el S LA g Gl NS e

[ o e . N I

case, Judys, two deceased victims. The defendant was
senteniced to death. There was six aggravaters total when
the verdict same back. Thase have since been reduced down,

But there was a first pest-conviction petition,
Trial counsel by the way was Phif Dunieavy and Steve
Wolfson. Thera was a first triai - first post-conviction
petifion in 1948, Took a few years to work its way through
that.

There was an gvidentiary hearing. Phil
Dunleavy, Steve Wolfson, and appellate counsel, David
Schieck, alt testified 2t that hearing in 2004 over two
days of evidentiary hearing it front of Jurdge Mosley, and
the petition was denied in 2004.

1t was affirmed on appeal in ‘06, and it's at
that time that the Nevada Supreme Court applied the new
McConnell case and sfruck half the aggravators, the three
felony aggravators, leaving us stifl with thres. They did
conduct a harmless error analysis and said it would not
have affectad the jury's death verdict.

Rehearing was denied, Remitliter issued. They
went o Federal Court, and fairly quickly they got back
here on the instant second State habeas petifion.

Thera are three procedural bars that we argue
apply. The first is the one-year time bar, and that's from
issttance of remittitur following direct appeal. | don't

have the actual date of issuance of remittitur, but | know
that cert was denied is October of '98.

THE COURT: November 5th, 1958,  think it
right,

MR OWENS: November Sth of 98 remittitur
issuies, and so any petition filed after that, one year
after that date, would tecknically be barred under the
one-year time har absent showing a good cause and
prejudice.

The current petition is also procedurally harred
under 34.810 hecause it's a successive pefition, You're
only supposed to havs one bite at the apple. one chanceto
raise all your post-conviction issues. And there's very
limited circumstances under which you can file a new second
petition.

in a capital case you can an occasion show good
cause and prejudice by asserting such things as actual
innocence of ineffective assistance of post-conviction
counsel because they'ra entitied to post-conviction counsel
on acapital case. So there's all sorts of good causes and
prejudice which are really the subject of - of the
argument here today.

There's alse a third time bar, the five-year
time bar. | think that runs from a couple of different

dates, but from conviction { think is ene of the dates.

O3 =~ O Uh P O B2 -
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Anyway, we'ra well past five years,

And there's a prasumption of prejudice fo the
State, prejudice in terms of having to retry this should
the petition be granted at this point which is now some
12 years after the first trial, Prejudice also in terms of
cenducting an evidentiary hearing or responding te the
claims and caming up with answers for things that they're
alleging happened 10, 12 years ago.

it's been a [ong £ime, memories have faded, and
we don't have anyone with percipient knowledga really of
what was going on there. And it's hard to reconstrict
things. Thaf's why we have these procedural bars. They
want to gat il these claims done and out of the way sarly
on in the case. So Ehave alleged application of all three
bars and that they have not shown good czase or prejudics,

I note that there are some — | went down
through the claims, sot just stopping at 2 - a summary
argument tivat they're procedurally barred, but | actually
go through the merits of the claims, at least insofar as to
show there is no good cause or prejudice from the bar.

The first Issue they raise was the ~ showing
the hias of Jutge Bongiovanni dug to Nevada's involvement
in the Federal investigation. t's my arqument that is an
old chim, That is nothing new that rial counsel wasn't
avvare of and already ralsed.

ANGELA K, LEE, CCR #789 - 671-4438
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Right after the trial there was‘?mtiea fot new
triad, and that was heard et in front of Bongiovanei, but
infsont of a difierent judge. | forget who fwas right
new, Buta separate judge heard e motion for new
trig} - Judge Brennan - and denied it, and then thal was
alst the subject of the direct appeal. These issuss were
worked irdo the direct appeal.

And both things now that the Federai PD s
claiming that hey just recently discovered in the Federal
invastigation are contained in the pleadings of what frial
counsel knew back in 1996 was that motion for naw trial and
that subsequent appeal; Number one, that the DA - their
aliegation is ihat tha DA misrepresanted i was not
involved in the irvestigation; and, number two, that
Bongiovanni misrepreserded that he did not know Denny
Mason.

Botty of those facts were imown fo defense
counse! in 1596 through the Federal investigation. They
said we've got Faderal documents from the Federal
investigation showing that the State was privy to or fook
past in this random -- manipulation of the random
ssignment of cases.

Now for me to come back 12 years later and try
fo sodtalf that out and explain it, 1 don't know that |
can do that because | wasn't hers, and § don't know axaetly

8

But there's other witneses in Thomas Simms and
Michael Beaudoin and & Themas Christys who the Federal PD
is now saying that they had inducamenis given io them, and
sheir evidenee of inducements come frem publicfy available
documents from Justice Court andlor District Court showing
that these witnesses had other cases, all of which was
known al the time of trial. They were cross-examined on
that, the fact that they had pending cases or hat they had
¢ases in the past.

And the Federal Public Defender is saying that,
well, because, like, for instance, Thomas Simms, because he
gel a continsance in 1993 on his drug case, well, the trial
here was '96. But because he got a confinuance on one
date, that's — three years before trial, that's an
indication he gol some inducement in exchangs for his
festimony.

People get plea bargaing 2l the time, and they
get continuances alf the time, and they have cases
dismissed all the time, and i not tiad to testimony,

There's nothing to indicate that that confinuance had
anything to do with and was something that was granted -
offerad by the State in exchange for his cooperation,

Likewise, they point out reduced charges on &
possession of maruana caze in 1993, Again, three years
bafore the frial Thomas Simms had 4 marijisana case that was

QO ~ &N D =

P . S e
Ny NRRESs I Ao w

O3~ OB A S N =

™Y B P 'y —_ % —
BRI N R AT MW

1- i

everyihing that happened.

What | do know is that they knew since 1396
about these aliagations, and they can't jusk 5t back and
then 12 years later ask for a hearing on the merits on it
and ask for an evidentiary hearing o flush al this o
where the basis of the claim is availzble fo them. And
they knew abautit. They can't sit back and delay in
bringing &,

And s ifs my position they have no good cause
for explaining why they've delayed in bringing #, and we
don't even reed fo reach the prejudice prong at ifvis point
on prejudice in going back and irying 1o reconsinict
exacty what happened.

Claim 2 they say is & Brady violztion, fafiure
to comect falss testimony and patterns of misconduct.

There were several witnesses who festified. They were
cross-examined by the defense at trial about whether or not
they wete recsiving inducements. Further testimony.

3ome of these wilness have went back and forfh
on redirect, re-ecioss, back and fosth saveral times
axamining them, are you suse you don't expact $ gt any
benedt hare, and the withesses all said no, elfer than
Biana Hunt, & codefendant, who said | agreed that i pled
guilty o rabbery, and | agreed fo give testimony. That
vias elicied.

reduced down. Every marijuana case is reduced down,
That's not an indication that there was some inducemnent.

Likewise, batfery domestic viclence cases were
dismissed in'93 and ‘94, | don't kmow why 1hose ware
dismissed, bud they gei dismissed all the time if the
victim doesn't show up.

Lam prejudiced now from going back to'93 and
‘04, That is quite a fong time — 12, 14 years ago —
irying fo find — and we don't have thess cases anymors,
they've all bean desfroyed - trying o find out the actual
roasens of wiy & pardicular case was destroyed. |
shouldn't have o.

They have the burden of showing good cause and
prejudice to overcome the procedisal bar, not me, and they
can't show good cause why they are just now coming forward
with these public decuments, public records, of ofher tases
that these winesses had that have always been avallable o
them, and the outcome alone is not a sufficient allegation
fo tie it and fink itto some bargain of inducement in
exchange for testimony.

Likewisa, if some of the winesses had pending
cases that two or three years after frial wers dismissed ot
wers resalved in some way, that doesn't undermine the irial
testimony that they weren't expecting any favor, they
weren't offered any favor, they weren't going to gefany
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The fact that somewhere down the read their
cases weara resclved is entirely consisterd with the trial
testimony, They're missing that - that link to show that
ihere was some sort of inducement or detay. What they're
going an is that Brere was some delayed bargain. We're
going to - we c&n tell the jury that there is no
inducement, and then we'll zke care of you down the raad,

That's the aflegatior they're making, and the
fact that they simply show & case was resolved afterwards
does not merit that kind of look and examination now 12
vears aftsr the fact,

They claim meffective assisiance in
invesfigating and presenting mitigating svidenca. Weill,
that's a ciaim that should have been raised on first post
conviction, and | believe i was in part. They've now got
some additional zllegations hera of what the defense
attorneys could kave dore in mitigation,

There was no impediment external fo the defense
that prevented tsm fom coming forward with this much
sooner than some fen years now after the trial for the
first ime, ten years afterwards saying, look, here's
addiiona family members that could have been cafled and
friends that could have been called. Those wers all within
e unigue knowledgs of the defendant. He knows whe his

12

analysis ance before on this case on the death penalty, and
they did # in the context of McConnell. They took away
three of our aggravedors, and they oiill said the cass —

the State’s case was s0 compeking hers with two women
strangled and toriured with a stun gun and 2 prior criime of
violence, sexual assault on 3 woman who Rippe let live, who
he had &lso strangled in the same way, almost o the point
that she passed out, and used & stun gun on her.

Thatis damning evidence in front of a jury, and
there's very litthe in the way of miigation evidence that
they're geing 1o be able to come up with now to show that
the result would have been different had they jist added
another family member or two in there or another frignd or
some other witniess.

I think those are their main claims that they'ra
going afier. Most the others seem faitly — fairly stock,
and Fve responded to tharn. | don't know if the Court
wants me t go piece by piece through every single thing.
fcan do so. Butl think our analysis in the briefs is
fairty adequate.

And, again, they're mostly going s these first
fwo or three claims, 5o { am going to submit & at this
point on that argument and let them respond af this time.

THE COURT:  All right. Anything you want bo add
fo Claim No. 22 about lethal injection?
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family and fiiends are. The State dicn't prevent him from
raising that.

And I've read through what all those withesses
would purportedly say. | den't see it being as too
terribly | don't see # as Deing much more o very much
dHferant than what was already presented atirial, The
wilnesses are basically saying about the same thing, that
Rippa had a stepfather who died early in his fife and that
the stepfather was — would demean women in front of Rippe,
and e was too hard on Rippo, and he had these challenges
to overcome.

| don't see them saying much of anything
different that the jury didn't already hear, and so |
characterize it as simply curmulative, Yes, they have new
witnesses that weren't called. Yes, Would they have said
anyihing very much different? No. And if it wouldnt -
ifit's not substantiat enotgh o change the cutcome of the
case, then they can't overcome tha procadural bars,

They have fo show good cause why they'rs just
now coming up with this new miligation evidence and
prefudice, that i they had been allowed to put on all of
this additionat mitigation, that it would have affected the
outcome, that the jury probably wouldn't have voted for
dewdh,

The Supreme Cour has conducted harmless emor

13

MR.OWENS: 1can falk about jethal injection.
Absolulely. That was resolved ins my mind by the U.S.
Supreme Counrt recently in Baze v. Rees. My primary
contention hiere is that we don't need to get into the
metits of . This has been my argument aki along. We've
never had a case go up where F had a final nding on it by
the Nevada Supreme Court

But my position is this claim can't be raised in
pasi conviciion beeause the judgment of conviction is
always going to say that he's convicled of rurder and
semenced io death by Yethal injection. No matter what we
dlo with that, we can't affect and change the behavior of
the —of the discretion of the director of prisans. He's
the ene charged with how he's going to implement the lethal
injection. He decides the protocol.

There's notiing this Court can do in the confex
of this case, & coltateral attack on the fudgment of
conviction, that can dictate 1o the director of prisons o
change piotocol. 1t has fo be done by some offer
vehicle - a ¢ivil rights action or 4 request for
declaratory rslief,

| know they raised the issue hera in Nevada in
the Castille case, and they did it by axtraordinary wiit
petition. 1'm not sure that that was the proper vehicle
either, but the Supreme Court af least granted & stay of

JAOT1589
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Castillo’s execution, and they held that cave in abeyance
until Baze v. Rees was resolved. And then the parties all
agreed the issue was moot, and they diopped it, and
Castillo got his case going again.

But { don't tank #'s property raised ma
post-conviction petition, and aven i it were, | think Baze
. Rees has put sh end tx that - to that argument.

THE COURT: Aliright. Couple of procedural
questions. One is if's under the old case number. | imow
that the ~ the wiifs are captioned Rippe versus McDanied,
the wardzn, and the Stets's been using The State versus
Riope. ijust—

MR.ANTHONY:  You know, that's 2 common thing
that accurs, Your Honor, The reason it does is because, as
the Court is aware, habeas corpus is kind of a quasi
civil-criminal proceeding —~

THE COURT: Comect.

MR ANTHONY: - and the statutes talk about who
our defendant is, and the defendant is the warden.

THE COURT: Right,

MR.ANTHCNY:  &nd so that's why we caption the
captions the way that we do.

THE COURT: But s still ander the same case
rumber. | guess that's my question. W's not — when|
saw yours, | knew that thal's what was done. Bull was

18

the olden days we would wait for a sty erder from the
Faderal court, but what's happened in the meardime is, you
know, the State has became more — mare vigorous about
treir assartion of pracedurat default, and in order to
rectify the arguments that they bring up, it forces us to
make decisions much quicker then the Faderal Court makes
tham.

S0 i the Court's okay, Y start with my
argument.

THE COURT:  Sure, And voucan — | should have
indicated o you, but | mean there were cartain of the
ctaims that you haven't addressed. | don't see that as any
type of waiver either way.

MR OWENS: Okay.

MRANTHONY: Thank yeu, Your Honor.

1 think it's important in cases like this to
probably start out with where both parties agree, and the
first thing that the parties agree o is that Mr. Rippo has
the right fo the effsctive assistance of post-conviction
counsel.

As the Court acknowledged, this was 4 case where
the remiftitur issued in 1298, For all cases that counsel
is appointed to afler January 1stof 1993, there’s a
mandatory right o counsel. The Nevada Suprems Coutt has
heid that when you have the right to counsel, that carries
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wondering if here’s a case number fling as well where you
filed a new peiion and i generated a new civil case
number. i notaware that ther is, but

MR ANTHONY: Well, if's an interesting issue
that the Court raises about whether & should get 4 rew
case number, | mean reasongble minds eould maybe differ on
whether that should be the case.

THE COURT: ¢ justward o make sure | have
everything under one umbrella. 1t kooks like averything.
Even yours are filed under 106784, so I'm presuming

MR_ANTHOMY: Thats comect.

THE COURT: - that! have everyhing.

MR.AHTHONY:  And maybe that should simplfy the
issue, and hopefully sverything that was previcusly befors
different Courls -

THE COURT: Thafsfine.

MR ANTHONY: - is before this Court.

THE COURT: What's the status of the —is there
a concurrent Federal proceeding gaing on?

MR ANTHONY: There is, Your Honor, We
currently have - the State's asked for several
continuances to respond to aur Federal pefiion. Atthe
current fime they have not responded to it.

THECOURT. Okay.

MR ANTHONY:  So what we've done is — back in

17

with it the right to eflettive assistance of counsel, and
the ~ | don't think thiat there's any dispute with the
Stats on this issue.

The next issue that anses is did we allege the
issue of ineffective assistance of post-conviction counsel
in a fimely manner, and that kind of explains - that's why
I was bving % explain why we've come back hese bsfore we
got 2 stay from the Federal Court.

We've Htigated this issue with the State
probably a half a dozen fimes, and avery time we do, what
they say is wa nead 0 come back within one year of the
issuance of fhe remittitur in the first State
post-conwiction proceeding to assert this allegation of
good cause,

Andif's our posiiion that the statute deesn’t
actually have an express time imitation, but aven if
they'ra correct and even if they'te right, that we have to
do itwithin one year, that's why we came back here so
quickly on this. Mr. Owens acknowledged we did come here
much quick ~ mizch more quickly than has been the cases is
previcus cases. So i dont think that there's any dispuie
that we have imely raised s allegation of cause which
i based upon ineffective assistance of post-conviclien
counsel,

The next issue fal needs to be resolved i

JAOT1590
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whether post-conviction counsel's peeformance was
deficient, and this is an issue again whare the Sfate
hasn't proffered any contrary argument on this point.

Our argument is that this: That first
postconviction counsel was inaffective because he failed
1o basicaily do any ressarch oatside the record on dirsct
appeal.

As the Court is aware, posi-Conviction
proceedings, the whole purpesa for having them is to have
investigation that goes outside of the record on direct
appeal, to look for issuss of ineffective assistance of
frial counsel, to look for issues of potential Brady
violations, or any other constitutional issues you can't
tell from the record itself. And that's where wa submit
that counsel was deficient. Counsel didn't do any
investigation. Counsel didn't attach any axhibits to their
petition.

Wa altege that by failing ta to any sort of
investigation, that counsel was deficient, and { don't
think that the State has posed any conirary argumenis to
say that there's a strategy in net doing any investigation,
and | don't thirk they could make that argument with a
straight face.

So what we're left with, Your Honor, is that
we're left with whather or not Hr. Rippo was prejudicsd

S T LR B B B
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$rom post-conviction counsel's insffectiveness, and what
shat takes us hack to is that takes us to the merits of the
¢laims themselves because if we can show thet the clzims
have merit, we can - we £an jr assence step into
post-cenviction counsel's shoes, and we can fitigate the
issues that he would have litigated if ke would have been
perforsming effactively.

And my understanding from the way fhat the State
has argued this particutar casa is we look fo the merits of
the claims in tha petifion to see whether or not we can
overcome the procedural bars, and that's why we'ra talking
ahout the merits,

So with that said, 1 would fike to go ahead and
start addressing the merits of thesa claims. Miryto
follow the same order that Mr. Owens used,

Uhviously the first claim that we'ra looking at
hera is a claim of Judiclal bias. We have alleged two
theories of cause. The first allegation was that
post-conviction counsel was ineffective. If
post-conviction counsel wouid have fhoroughly reviewed the
record on direct appeal, e would have seen that this was
the primary first argument that was raised on direct
appeal,

(ur argument is {his, that post-conviction
eounsel would have done what | did which is that he would

20
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have gone over to Federal Court, he would have asked for
the case file, he would have read the sase file, and he
would have - and he would have compared Judge
Bongisvanni's testimeny of those two trials against kis
representations that were mede at the time of Mr. Rippo’s
trial. And we srgue that because he didn't do that, that
falls bzlow the ohjective standard of raasonablenass,

We've also alleged as cause that the State
suppressed materal exculpatory and impeachmant
information. And when | say tha State, I'm referring not
Just to the Clark County District Atorney's office, ¥'m
also referring o the fral judge himself,

Now, a5 far as the merits go, | think the enly
point of contention that | can see that the State is
arguing is - fs that they're ~ 1 mean what happenad is,
is at frial this argument gets raised, 2nd the issue
becomas is the Clark County District Attorney's office
invoivad in the investigation of the fudge.

And when the issue s raised, the State comes,
they make representations, they say we spoke with the
District Atforney, we spoke with his first in command,
Judge Thompson - excise me - District Attorney Thompsos,
and Judge - Judge Bell - District Attorney Bell, Excuse
me. 'mtrying to think back. And we've talked with them,
and they have represented to us that the State has
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absolutely na involvement in this criminal case.

And then the polat is asked to the judge. They
ask the judge, do you know about whether or not the State
is involved in this, and the judge says, look, 2ll | know
is what's contained in the newspapers. And then thay ask
him, well, de you know whether or nof Metro is involved?
He says, no, 1 don't know whather or not Mefro is involved
in this investigation. So thaf's the record we have 2t
teial.

Then we have tha record on direct appeal. We
have the State arguing in their answering brief that the
State had na invalvement, that there wers completely
different entitios invelved, and that there was no pressure
put en Judge Bongiovanni,

Then we have the Nevada Supreme Court's direct
appeal. The Nevada Sugreme Court buys or signs off on the
repraseniations mads by the trial judge and the
representations mads by the State, that the State had no
involvement whatsosver, and that's their basis for denying
the claim,

Then, you know, we file this instant writ, and
the State argues the same thing in their motion o dismiss,
that tha Court shouid deny it bacause it's law of the case,
because the Nevada Suprems Cour already found that the
State wasn't invelved,

ANGELA K, LEE, CCR#789 - 671-4438
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Ther for the first ime - and §§s what's
interesting o me - is the Siate says the first time in
their reply o the mofion o dismiss, you know what?

Yau're right. The State was involved. The State was
involved ir: the sting operation against the judge where

they received a phonecall from the FBI asking them to
prasent a bogus indictment for an indvidual named Terry
Sajem. They asked him fo - they asked the DA's office and
the chief judge of the Eighth Judicial District Cowrtio
coordinate with each other so that that case was assigned

to Judge Bongiovanni's deparfment, and then the idea was fo
sea whether af not Judge Bongicvanni would proceed to iake
any bribes from this individual. So infactthe Clark

Counly District Afforney's office was involved.

And aiso what we can show just from Judge
Bengiovanni's testimony in the Federal cases is that he
kraw Metro was involved, and he also knew that the Nevadz
Depariment of Investigation was involved in this, and he
also knew that Melro Intelligence was involved inthis.

So i you look af what the State has been saying
since the beginning of this case, all the way through what
they're saying now, what they're saying 1ight now is oot
consistent with what they were previously represanting.
These are not congisterd representations.

The onfy issue that remaing here is whether o

¥,

So the remaining issue here is was or wasnt
trial counsel aware of these things. Owr asserlion is the
racoid iiself shows that they weren't aware. Now, they
assert that they were aware, but fhat creates what's called
2 factual dispute.

When you tave a factual dispule, the onty way o
resolve tis with an evidentiary hearing where we pit up
Mr. Durieavy and Mr. Wolfson and we ask them what they were
aware of. And | think what the record is going 1o show
very cleaty is that they were left in the dark and that
ey were misled and that they were prevented, based upon
Hhess representztions, from bringing forward & mertorious
mofion to disqualify the judge.

it als0 unfelds into tis other argument about
the frial judge's selationship with one of the victims in
the case, The name of the individual was Denry Mason, He
wats the vicim of the stolen credit card effenses. And,
zgain, the State in their reply savs, look. Everyone knew
Tt the judge knew this persor. He just contends that
it's not— it just doesn't maider. ftdosstt disqualify
the judge.

Our - our assertion, Your Honor, is this: That
# yau lock st ali of the — the totality of the
circumstances here and if you look at the standard for
obtaining refief, the standard is whether a reasonable
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not fial counsel was of was not aware of the State's
involvement. The State alleges without ciling to the

tecord itself that, oh, yeah, this was common knowledge.
This was comman knowledge to the judge, itwas cofmmon
knowledge to the State, and & was common inowledge fo the
trial atiomeys.

But if you look at the record which we've cited
in detail, the record shows that irial counsel was in the
dark on this, The record shows that they were making
basicaily bare allegations in asking for a hearing, and
they never geta hearing. Afi they getin response warg
these misleading representations that we're notinvelved,
we're not invoived, don't worry about it

$0 baskally that's the raason that we argue
that we can show cause beeause defense afiomeys have the
tight to rely upotwhat they're told by the judge, and they
have a right to rely uponwhtat they'rs told by the State,
We don't have to autoratically assume that the Stals is
lying. That's not how the systent works.

The State has sthical responsibiliies te be
candid to tha Court, and also the triad judge himselfhas
an obligation to be candid, and when that doesn't happen,
that is a ground for excusing any faliure to previcusly
raise this isste in court, and thal’s one of our theoties
of cayse.

25

person would wonder whether the judge could remsin
impartial under the circumstances.

Qur contention is that the trial judge’s own
actions in not disclosing his actual knowledge of the
State's involvement combined with his failure to disclose
his relationship to the victim witness is sufficient
gircsmstartial evidence to shaw that he was aclually bissed
and that he should have been disqualified fron heasing the
case.

And that brings us fo fie discovery mefion whare
we're attempting to oblain discovery of infarmagion from
the District Atomey's office, from Metro, and fram the
Nevada - e Nevada Division of rvestigation to show
that, yes, Judge Bonglovanni was aware of these things &t
triad and just didn't disclose them. And our argument is,
iss theat would disquadify him from the case. We've cited
ample case law to the Cout.

if the Cou finds judicial bias, there's o
further hammless eror thal's pemittad, and reversalis
automatic because if you have a biased judge, that
constitutes what is called structural error into the
proceedings, and if's not susceplible to harmiess ermor.

Now, we've also allegad as the Stale has
noted - well, et me make sure ['ve addressed the State's
arguments, They argue that trial coursel knew about it

JAO11592
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thay say ook at the motion for @ new trial. But, again,

if the Court fooks at the motion for a rew fial which
we've included to the pefition, it has nothing abaut any of
this suff. And in response, the State just parrots hack
the same representations that they made at irial.

$o as o the Claim 3 in the pefition, we have
alleged that triaf counsel was inefective at the penally
phase of rial, We've alfeged as cause that
post-conviction counsel was inefigctive. inthe State's
argument, basically they say this argument is bared
because & could have baen raised previcusly.

But the thing is, hal's exaclly our argument,
it could have bean raised previously, and it would have
boen raised previously if Mr. Rippo woutd have received
effective assistance from his post-conviction atiomey.

The State has never argued tat post-conviclion counsel was
ineffective ~ or was effective which brings us to whether
of hiot the ciaim #seff has merit.

As far as whether the claim has mert, 'm sure
the Court is famifiar with the Strickand standard. It
requires a showing of deficient performance and a required
showing of prejudice. The showing of prejudice requires
that we show a reasonable probabilily that but for
counsel's emors, the results of the penafly rhase

3

small social history done by the psychologist saying that
there was & very negative relationship betweer Mr. Rippo
and the stepfather.

Owr argument is that if frial sounsel would have
been effective, he would have started Hus investigation a
fong time ago. And # he would kaves siarfed it 2 long time
200, he would have hranched out slowly and slowly, and
sventually he would have presanted the jury with the same
evidence that I'm presenting fo the Court foday.

i you losk at the declarations that wa've
aitached to the pafition and to the cpposttion to mofior fo
dismiss, they say it was only on the day that the penally
hearing began that irial counsel was sitting in a room with
all the family members, and what they asked was is there
anyene here in the room that would be willing fo tesiifyon
behalf of Mr. Rippo? Ard eventually they setiled on Stacie
Camparell, his younger sister.

The probiem is, is that's ali that happered.
There wasnt an individual interview with her. They dide't
take the fime to work with her, and they didn't take the
time o talk with her alone. i they would have, they
would have presented % the jury what | am now preseniing
fo the Court

And i think # you leok at the Siate’s answer,
ey say, look. it's the same, bud i's different in terms
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proceadings would have been differsnt.

So Fwe look at the issue of deficent
performance, again, Hhis is an issue the State originally
comests in their motion fo dismiss, but in the reply to
the motion t dismiss they con't address - $rey dont
atdress this parfcular issue.

What we've argued is, isthat tral counsel is
ineffective because they staried their investigation oo
late. They siarted it two weeks before irial started, and
they only had a psychiatrist and a psychologist see
Mr. Rippo | think it was only two days before the peraly
hearing aven started.

ifs our aTqument that thay were ineffeciive
hecause to do a suficient mitigation presentation aclually
takes a substandal amount of time. In this case traf
counsel had at lsast three years to do a miigation workup
i this case, but instead they wait untl two weeks before
frial, and then they started working on i

Butthe problem is, is what they digg up brings
up too lifle too late. Allthey have is they have a
psychologist interview Mr. Rippo. They getgood leads from
that peychologist, They getgood leads lo some of e
records that Fm asking e Court to approve subpoenas for
skt a5 psychiatric records when he was ten years old they
didn't ablain, other evidence in the social history — the

29

of degree and detall. And our argument, Your Honar, i
that e degree and the detail is very diferent from what
you're seeing now versus what the jury saw at the time of
the Hial.

There's allegafions about sexisal abuse by the
stepfather against his daughlers. There's allegaticns of
extreme physical abuse, aegations of focking 3r. Rippo in
confined spaces fike closets for a substantial period of
time, and this is comoborated by multiple collateral
sotgces whe could have been confacted if Hal counsel
would have started this mitigation workup sarlier, but they
didrit.

So fhe rason hat they didn't go farher isnt
because they had a stralegy. If's because the penalty
phase was starting, and they had no more fime 1o do
adeifional work.

What we've shown to Bie Court ~ | mean
hasically what this comes down to is the only factual
dispute thet remaies is whether or rot we can show
prejudice which is whether we can show a reasonable
probability that the outcoms of the proceedings would have
baen differsrt ¥ trial counse! would have performed
effectively.

Our argument is, is that these allegations of
sexual abuse, these allegations of extreme physical abuse,
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we have an expert report showing neropsychological 1 | sexusl assauft aggravating circumstance is invalid under
impairment. Also itincludes poly substance ahuse. We 2 | new authority under the case of Roper v. Simmons which came
have alleged that counsel was ineffective for not 3 | out in 2004 which was after Br. Rippo's previous petifion
presenting expert testimony that Mr. Rippo would perforn 4 | had been dismissed, and Roper says that you can't sentence
positively in a structured setting of a prison, 5 | ajuvenilefo death, Cur argument is that that rafionale
If you compare what was presented to the jury § | also applies when you're using a statutory aggravating
against what's presanted fo the Court, our argument i, is T | cirgumstance o make someone eligible for the death
that that at lesst entitfes us to discovery lnan & | penaity.
svidentiary hearing. 9 So our argument is, is that not only shouid this
As Me. Owens noted in his rapreszntations, the 10 | Court look at the mitigation svidence that wasn't
Nevada Suprema Court looked af this issue previousiy and 11 | presented, this Court should also look at the qualitative
they said, look. This stuif isn't particutariy compelling. 12 | weight of the remaining statetory aggravating
But that's based upon the record that was availabla at 13 | circumstances.
trial. 14 Cur argument is that in light of intervening
My arqument is that that proves that counsel's 15 | authority, that the Court couldn't consider that
performance was deficient. This Court can compare that 16 | aggravating circumstance, and the Btate has already
evidence against what's being now presented, and that's 17 | acknowledged that three aggravators have been struck, So
really the question, about whether we should aven gt a 18 | we're Inoking at one to two aggravatars versus the
hearing to demonsirate whether we can make that showing, 19 | mitigation evidence that we would like to present at &
Qur argument is that wa can make that showing, 20 | hearing, and that's - that's our arqusment on the argement
As Mit. Owens noted, the Nevada Supreme Court 21 | ofineffoctive zssistance of trial counsel,
struck three aggravating circumstancas. Again, that also 2 The last azqument that | would like to address
changss the picture before the Court that was before the 23 | is the issue of prosecutorial misconduct. This is flagged
jury. 24 | as Claim 2 in the petition. Qur argument for good cause
We have also made an argument that the prior 25 | Is, again, that the State's failure to disclose matsrial
2 k]
enctilpatory and impeachment information is an impediment 1 | done this investigation. He should have gone and looked in
external to the defense, 2 | these court case files.
Mr. Owens argues that this was - some of this 3 But even if he hadnt, it wouldn't matter
evidence was publicly available. However, if you look at 4 | becasse the State still has a freestanding obligation.
the case that we've cifed to the Courd, the case is called 5 | They have ethical responsibiilties. And ever the
Banks v, Drethe, It's 2 big case from the U.S. Supreme § | representative for the State today has the same ethical
Court from 2004, 1 | responsitilities to continae fo disclose material
And in Banks, the State was making the sane 8 | exculpatory and impeachment inforemation and to correct
argument that they're making here today which is that if 9 | false testimeny when it appears.
you would have been diligent, if you would have looked at 10 Now, we've tatked a fiitle bit about the case
the court fles for all these guys, if you would have been 11 | dispositions here. Tra State says that Mr. Simms received
more difigent, # you would have investigated harder, you 12 | one continuarce, but that wasn't a benefit. Your Honor,
waourld have found this stuff, 13 | Thomas Simms received 18 confinuances starting from 1993
But what the U.8. Supreme Court said is that's 14 | until 3 week fter he testifiad against Mr. Rippo, Sohe
not how things work. The prosecuter still has a 15 | got 18 continuances.
froestanding obligation to do what is sthical, 1o disclose 16 Then we piet - then { - in the opposition we
materil excuipatory and impeachment evidence, and also has 17 | put on -~ or excuse me., Af trial they put on the testimony
a duty to correct false testimony, and that duty is 18 | of Prosecutor Jobn Lukens, and Prosecutor Lukens said,
independent of trial counsel's obligations. 19 | yeah, | bacame counsel on Simms' case, and | did alf of
Wa cited 2 case to the Court from the 20 | those continuances for him hecause | wanted to make sure
Ninth Circuit that says, logk. You can have cause from 21 | that he was available a5 a witness hera foday.
prosecutorial misconduct and from ineffective assistance of 7] But he further testifies to the jury that Fm
counss at the same tme. These aren't mutuatly exclusive, 23 | going to tell you that his case is going to rise and fall
And we've argued both thearies of cause to the Court foday 24 | on its own merits, and he says, we're going fo file a
which is both that post-conviction counsel cught to have 25 | habitual criminal notice on this guy, and he says - well,

ANGELA K, LEE, CCR #789 - 6714436
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ke talks sbout making a phoneesli to séﬂ%m from the ATF,
[ mean Temry Clark, and says, well, but $ere really wasnt
any benefit there. Wa cidn't - the Fads did not pursue
ex-felon in possession of a firearm charges on kim.

But that reafly begs the question, given this
cther tolziily of the evidence that we're looking at which
is that the prosecutor says we're going to file a habituat
sriminal noiice on this guy, but then one week [ater what
happens instead? They carwest all the felonies to gross
misdemeanors, and he gets a $1,500 fine. So he goes from
tooking at a life senience in prison toa $1,500 fire 3
week after his testimony.

And basically that's the same things that
happens with thase other withesses. It's the same strange
toincidence. And it happens also with the winess Michael
Baaudoin. We've atiached a declaration from Mr. Beaudoin
saying that, fook. | got caught again for felony
distributtion of methemphetamine. [ called up the
prosecudor on the phone, and | wanted fim to get me out of
jall. And the prosecutor, Mebvin Harmon, agreed to comyert
my felony charges to misdemeanors and o let me serve jail
time, and { didn't have to go to prison. Thatwasa
benefit that occurred before ¥r. Rippo's trial, and no one
here is disputing that i wasn't disclosed.

And, again, | don't know how this necessarlly

would look like | knew, that Mr. Rippo had actuatly
confessed to me. And we can't look at that and say that
wouldnt have provided 2 ground for impaachment.

We have the same thing with the jadhouse snitch
David Levine. He gives one statement to the pofice where
he says that Mr. Rippo confesses but has no deksils. So
then they geta second statement from him. And then we've
geta declaration from Mr, Levine who says, lock. Those
details that | put in my second sfatement were actually fed
to me. They actually fold me about the axtension cords and
the ligatures and what was used to kill the victim. And so
when | said it in the supplemental police report, thesa
were facts that were being fed to me.

And, again, the issue is: Would these things
have impeached this witness if they would have been
disclosed, and | don't really think there can be any
dispute ort this fact that ey woudd have.

So what doss that feave us with? That leaves us
with what s the prejudice? The prejudice is for the Brady
violations whether there's any reasonable possibility that
the outcome would have been different  these things would
have been disclosed.

The standard for false testimony is whather
there's any reasonable likelihood the fakse testimony
affecied the verdict, and we submit that we can make that
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would have Been one that would have been apparent from the
public record either because, again, fike Me. Owens stales,

its atways hard fo pove these things just by looking at a
docket shest. s much - once you talk fo 6 wilness

though, we have, you know, the declaration from the witness
stating that it was & quid pro guoe benefit or rat he

calied the prosecutor, and the prosecitor did that for bim
inexchange. And even if it wasn't quid pro quo, it sl

sisted hefore My, Rippo's iial which means thel if should
have been disclosed.

Wa have the same thirg with Thomas Cheistos. We
have a guy who has a felony home invasion charge, and then
its continued and its confinued, and then again, you
know, a menéh or two after Mr. Rippo's frigl, if's
eonveried again Yo & misdemeanor or actually that one might
have been dismissed, I'm not sure.

But anyway, then we have these — we have these
thres jailhouse witnesses. | don't think the State’s
disputed anything about these iailhouse winesses. | think
ene of the most egregious cases is te one of James 1son
whe testifies that Mr. Rippo confessed to him.

But we have a declaration from Mr. lsor that
says that before | went to testify, the prosecutors put me
in a room atone with all the discovery in the case, and
they Ist me look at i so that | could give details so i

3r

standard, Your Honor, because what the State basically had
is a codefersdant, Diana Hunt, who expressly received
benefits, and then they paraded | think aboot sit informant
wilnesses in front of the jury. They did thatfor 2

reason. Bacause they needed o comoborate the testimony
of the codefandant, Diana Hunt,

Qurargument is, is that all of these benefits
would have been material # you look at them il together,
and that's why we've asked for discovery and hearing
because now the question is what did the State know and
when did they know &,

Now I'm not Jeveling any charges against
Mr. Cwens personally, but | don't know what he's done to
make himseff aware of the files in the prosacution file,
whether there's matenial exculpatory impeachment svidence
sitting in there right now or whether he's going to kook at
the codefendant’s files or the fites of Mr. Sirens or
Mr. Beaidoin,

And the bottom fine is this: That he's
asserting as a defense that there were no benefits. Well,
that really bags the guestion of whether there were
benefits and whether there's evidence of benefits sitling
iy their files.

That's why we're arguing that we need discovery
and a hearing, because we can't show actual knowledge by
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the prosecution unless we can Jook atth'%es.

Chwtwise you could never prove actual knowiedge 12 years
after the fact. Their notes thet they created before and
dhaing Iriad are the best evidence of what ey knew atthe
time, That's why we're arguing thal we reed discovery of
these things.

Vary briefly  wanted to address this Court's
question 1o the State abott the lethal injection claim.

The State argues the casse of Baze v. Rees and says thatwe
are foreclosed under Baze,

The ane salient disfinction | think this Court
can distinguish from the Baze case is that in Baza they
testified about how the Kertucky medical personnel wert
throughcommon and new trainings fhey did over and over fo
make sure that they wers competent when they were
administering the lethal drugs. W don't have any such
avidence in this case that the people whe are conducting
the lethe! injection process have done any training at af.
Nothing. There's no evidence of fraining.

The sacond thing that distinguishes this case
from Baze is that in this case in Nevada the person whe's
iniecting the chesmicals is in 2 separate room and can't see
the inmate,

And we've included in a declaration from Mark
Heath whe is an expert in anesthesiology, and fe's talkad

40

know, young girls in Girl Scouts; young girls deing these
things, you know, going tn their first prom; this, that,
and the siher.

And the reason that we've argued frat thaf's
prejudicial is because, vou know, there were infact two
mnders here, bid they were murders of adult women znd
viaren't murders of two young children. And our amgument
is, is that by putiing these scrapbooks info evidence
about, yau krow, showing them excessively as children, that
ihat was a prejudicial thing for Mr. Rippo.

And if the Court Iooks at that together with the
sther inefiective assistance of trial counsel, we assert
that it would havs made a differance, af least for one
juror, and that's all we bave fo show o get a hearing.

Thank you. And if the Court has any
Gueslions —

THE COURT:  Allright. Thank you very much.,

Mr. Owens.

MR OWENS: | will go through in the sam order
responding lo the issues raised. As o judiclal bias in
Claim 1, they're alleging ineflective assistance of counsel
for ot reviewing the Federal file, suppressing material
evidence, and that we are admiling the State’s
involvernert.

| did not intend fo admit anything in any besf
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about how it contravenes alt medical standards b do
samething live that where you'rs injecting lethal chemicals
into & person who's in a separate raom where you can't see
them because you have fo see whethar or noi they're
conscious of unconssious before you inject the fast
chemical, 1fvou don't, then # causes that crust and
unusual purishment which is that you have a person who is
unconscious and slowly suffocating to deatf:.

But you just can't tell because the second
chemical masks the appearance of the parsen suffecating,
and it makes the precess pleasant o view by the paeple who
watch the lethal injection 50 the person is not flopping
around, Buiwhet you really have is 4 peison who's slowly
suffecating to death, and that’s why we would argue that
this case s distinct from Baze.

Cine other claim, and then 11 finish, Just
with respect i the victim impact testimony, Your Honor, on
Claim 12, the ore thing that  would Bke to point out is,

i that when this claim was rised or ditectappeal and
when it was raised on pest corwiction, they didntinclude
any exhibits with the claim.

And the exhibits that they should have inchuded
were these serapbocks from the two victims thal were
created by the victines' families, and they were entered
into evidence, and the scrapbooks show the victims as, you

4

that ! fited in this case. 1 don't know what happened. |
wasn't thers. | wasn't part of the proceeding, 'm simply
inoking at the documents the Federal Public Defendar has
provided which indicates there was a convarsation with a
deputy of our office and that there ~ that's the only
placs F'm getting that is fromr their own documents. So i
don? intend to say that we were involved. | simply don't
know.

Andwe don't need to reach the menits of that.
As inferesting as that is, that was known baforg, and they
say that — it | haven't cited to the record and that
this wasn't raised in the motion for & new tral. | did
bring with me here today ~ and it may not be part of the
recard in front of Your Honor, so | made copies - Wit
was definitely part of the record in this case, and this is
the reply brief from direct appeal.

May | approach?

THE COURT: Yes.

MR.GWENS: Directing Your Henor's atiertion fo
page 2, and 'm going to quote partof ft, and this a
doctiment filed by David Schieck on direct appeal. He says,
specific — quots, specifically part of the investigation
proceedings against Judge Bongiovanni ivolved 2
manipulation of the random assignment of cases so that
particular cases would track to his depariment. |f the
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office of the Distriet Altomey were invol v i any aspect
of this skuation, then the representaions put on the
fecord during trial were inaceurate. Only an evidentiary
hearing done in the fight of the information released with
the dizcovery in the Federal case can answer the questions
that have anisen.

Se thay have received discovery in the Fedaral
case that helped them make an allegation that the State was
invoived in the manipulsiion of a random asgighment of
cases. Thal's the exact same thing that the Federal Public
Dafender is here saying foday, that they have recently
received discovery in the Federal case that suggests the
State was involved in the random manipulation of cases.

That allegation is ten years old, ten vears oid.
They've known aboutthat. 1¥s the same old claim come up
again. |aiso noted in the documents from the Federal
discovery proviced to me by Mr. Anthony that a chief judge
was involved, and we know from very recent history in this
ase thaf only the chief judge has the power to manipulate
the randem assignment of cases.

And 50 in context — and | don't know. | wasnt
there, so this isn'! testimony, But can put two and two
together and ~ ard — and very sasily ses how a chief
judge woutd be able o manipulate and put the case in front
of Bengiovanni.

44

part of that case. There was a lot of facts, a latof
datails coming out on the case that they haven't shown that
we had sny invelvement in atal,

What they have shown is that we fled & case and
before Stew Bell took office. 1t was apparently atthe
reqqueast of the Federal investigators, but they haven't
shown that we misrepresented things in court a year later
when we said we'Te not involved in wiat's going on now.
Here's this newspaper, Here's all this tak about
Bengiovanni taking all sorts of bribes in all sorts of
areas. They haven't shown that we've had any involvement
ir that part of the investigation that led te the charges
that arose in the middle of trial,

All they've shown is exacily the same thing that
they allaged a decade ago, and here we are st in the
same place we were a decade ago. They can't just sit back
arud et this stew and then ten years kater say, well, now
we want to get to the boliom of &, now we want fo put
Judge Beli on the stand, now we want to puton the
prosecuisr, now we want to find out who the chief judge was
ard get to the bollom of all this ffat happened,

They haven alleged anyihing here Sat isnt
consistent and can't be reconciled with an understarnding of
haw things franspired and the dates. And what the facls
ulimately would show, { don't know, buf if's too fate.
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{would also note that — that that was done in
Dacamber of 1994 that that case got iracked in frort of
Judge Bongiowanni, Stew Bzl did rot take office undl
January of 1995, & month later. To what extent he was
privy 1o the ‘racking of that case, | don'lknow. Buthe
taok office & month later. Mis almost it is 2 year
tater that the newspaper starts printing reporls abou some
Federal investigation about Judge Bongiovann in e riddka
of this trinl, a year lifer.

S0 can sasily see how a prosecutor In court
couid represant that he talkad to Stew Bell and said that
the DA's office is not invoived in any Federal
investigation. I we were involved with Brat maniplation
of the case and we had knowledge of it, it was & year
earfiar.

&nd | don't imow that even on the facts as
they're alleged here that we would have any reason o
indicate that that case that we might have helped through
the chief judge who would be the only ane who hrad authority
to do that — of course, we are the only ones that can file
4 casa, so | can see how this might kave come abeut.

But why would we think tat that necessarily was
the same Federal investigation that's being reported o a
year latet in the newspaper? The Faderal investigaton was
extersive. This case in kont of Bongiovanni was just one

4

it procaduraily barred,

They only get that under the guise of this Brady
claim, that we withheld things fom them. They had that in
1982, So their good cause and prejuddice fo overcome the
procedural bar and ratse this now ten years later just
isn't there, That's my respense on judicial bias.

The same goes for Denny Masen, isbeena
while since {'ve looked at the mofion for new trial.
if's not in there, then it's in the opening brief on direct
appeal. s in the biief somewhesre, 1ve read it.
the Court needs me — in fact, lef's see. | might have it
hera in my notes when | last locked at this when the
defense knew that Bongiovanni — yeah, #sinthere.

That was the subject of the mofion for new
iral. Bongiovarni failed fo disclose his business
ielafionship with Denny Mason’s business partner, Vince
Spano, who was purportedly @ member of he Buffelo La Cosa
Nostra gang. That's what was in the mation for new trial,

THE COURT: Not really a gang.

MR.OWENS: Well, whatever —

THE COURT: ve never heard of La Cosa Nostra
being referrad to as a gang Fom what | understand.

MR OWENS: Allright But thet was the subject
of the mofior for a new irial, so that was in there,

Again, | would have %o go bask and ook at 8, and perhaps
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Your Honor will.

if there's any dispute of fact here, it's about
what the racord shows or doesn’t show. I'm suggesting
their aliegations are befied by the record, that {hey
didn't have knowledge of this. That deesit creats a
dispute of fact that has to be rasolved necessarily in an
svidentiary hearing. We can show they knew thess
allegations and that it's not a Brady viclation, and
there's o good cause fo dive into it at this peint.

IneHoctive assistance of post-conviction
counsel - well, ineffective assistance of trial counsel in
presenting mitigating evidence is their claim. They only
get thers through the aflegation that pest-conviction
counsel was ineffective, and o — and then thay jump right
inte the merits.

Wall, if's riot that sasy. Yes, you look at the
mierits to get some insight about the prejudice, but you
still hava to have this two-step process. You lookatit
through the prism of these procedura bars. They have e
show that post-conviction counsel, David Schieck and Chris
Oram, were ineffective in failing to raise the
ineffectiveness of trial counsel. And it gets mora
complicated,

Mr. Anthcny can only raise ineffective
assistance of post-conviction counse! as goed cause. If's
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not every allegation of post-conviction counsel that erors
that amounis - that raises to good cause. If's only those
arrors where it's sb egragious that if post-conviction

sounsel had done things differently, they would have been
succassful, and the writ would have been granted, and Rippo
would have earned himself a now frial or a new penally
hearing. Only those errors in poshconviction counsal can
they rase now as having good cause.

And now stepping into the shoes of Chris Oram
and David Schieck, they could have only raised aliegations
of ineffective assistance of tral counsel, Under
Strickland they weuld have to show that their performance
fell helow an objective reasonzble standard 2s of 1996 when
this trial occurrad, not by foday's standards, nok by the
Federal Public Defender's standards.

They have ons or fwo capital cases per ailomey
in their office. That's not the reality of practice here
in Clark County. We havs attomeys that have multiple
cases, That doesn't make them per ss Inaffective just
becausa they didn't get around to doing some of the things
that the Federal Public Defendzr woul have all their ime
and money to focus on and do an entire workup.

In 1995 we have to look at what the state of
praciice was hera in Nevada, and then they -
past-conviction counset David Schieck would have had to

48

have shown that trial counse! was insffective, fell beiow

an ohjective standard 2t the time, and that, once again,

the outcome would have been different, that fiai counsel
was 50 remiss in their duties in presenting rmitigating
evidence, that had they done things differently, agais, the
outcome would have baen different. The jury wouldn't have
voled on death.

Again, | focus on the strength of the State’s
case iz aggravation. There's very litte in the way of
mitlgation that's going to overcome that woman who came In
and testified that she had heen sexuaily assaulted and
stunned with 2 5tun gun and choked with a figature and with
Rippo's hands to the paint of dlackirg out in the very samea
way that these twe women now that were ths subject of the
murder, very similar except that the fwo worren died and
there was no svidence of sexval assault with them.

But hearing that woman fake the stand and
knowing that Rippo had done this before, that's the most
compelling evidence, There's very itfle in the way of
mitigation that's going to overcome that.

And what do they have now hera after 12 years of
new mitigation evidence that they say that David Schieck
should have gane and done and shold have found cut? Well,
wa know that the trial attorneys did consuit a psychologist
and 3 psychiafrist, apparently just not the right one. Now
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12 years later the Federal Public Defender has a new
gxpert.

| would argue that is just not going fo suffice
to respen a case that's this old. Youcanaiways gotoa
new sxpert and gat a new opinion. You can ahways find some
expert somewhere, and | don't know how many experts they
consulted before they gof the one that they put in fils
patition.

The fact is that trial counsel did consulta
psychologist and a psychiatrist, His only argument is that
they didn't have enough ime. Again, we ook at the
realifies of tria practice In the Eighth Judicial District
Court in 1995 and atiorneys fhat have a haavy case load,
tha fact is they stiil got those reports done,

And the fact that some other psychologist now
would add something new? Whal actuaily does he iave new?
) didr't actuafiy hear. Maybe i was this
neurspsychological impairment. Again, is that - whatever
that Is, whatever that means, is that going fo be
substantial enough that that would have persuaded our jury
not to sentence Rippo to death?

He mentions sexual abuse. think it was just
in regards to Rippo's sisters, not as to Rippo. 'm not
sure how exactly that would be relevant and how that would
come out Uniess Rippo limsaH was the subject of some sort

ANGELA K. LEE, CCR #789 - 871-4436
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of sexual abuse that the jury didn't hear about.

They're saying sexcal abuss of Rippo's sisters,
They're just porfraying the stepfather 25 a bad man. |
don't kngw that that's really mitigation evidence that
wottld have been that useful,

Physical abuse, locking him in a closet, that he
would perform positively in prison. Weil | know that trial
counset did elicit some of that information. Trial counsel
called James Cooper who was a vecational instructor,
taundry, dry cleaning, and pressing at the prisen, and he
was a prisan minister at Jean, saying that Rippo had no
disciplinaries in prison, and he didn't get the prison
fattoo and would do just well in prison. That sounds like
the sama sont of thing here. They would just use 2
different expert 1o elicit the same testimony.

Thay calied Robert Duncan who was Rippo's
stepfather saying that Rippo had jobs after his release
from prison, he overhauled engines at home, he neverwas a
problem. He had gitlfriends. Probation oificer only came
by once. He dicn't gef the help he needed in prison. The
maother was under medication. He elicited that kind of
information,

The defense ~ counsel at tial also catled the
defandant’s sister, Stacie Roterdan, who said the
stepfather did not encsurage Rippo; that the father died;
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the stepiather, James Anzinni {phonetic) would gambis with
Rippo's allowance and paycheck; and he was zhways hard on
Rippo, would push him, and tell him he was never going to
amount to nothing; thet he loved us, hut was very hard on
us; would degrade women in front of Rippe; that $tacis
Rotardan and fer mother would visit Rippo in prison; Rippo
was good with children and made sura everyone had a good
Christmas.

And then thers was a ketter from Carol Duncan.
That wes Rippo's — that was Rippo's mother, She agreed o
send Rippo te Spring Mountain, but he didn't get {he help
that he neaded, He wasn't there — she wasn't there for
him when the hushand was dying of cancer. That Rippo did
well in the prison environment.

Fimally, Rippo gave an alfocution saying that he
pled guilty to the prior sexual assault in order to spars
the victim and that he prays for the victims' families.

That's the substance of the case in mitigation
that trial counsel did put on. If's not that they put on
nothing at all. I's just that with 12 ysars and with the
resource of the Federal gavernment, they have been able fo
do mora investigation.

But what they haven't covered is either
cumulative or 5o minor in nature it's not going to overcome
the aggravating strength of the State’s aggravating cases,

52

51

and on that basis | would srge you to deny that claim.

THE COURT:  Let me just ask you, and maybe it's
refferating something that you've already talked about.

This interpday between - the distinction
hetween the issues of waiver or successive petitions under
34.810 and the requirement for good cause, that there be
some inpedimant external to the defense which prevented
their compliance of madle it so that they couldn't raise
cerfain isstes, it's not anough just te say or is it encugh
just so say, well, post-conviction counsel the firet time
around was insffective, 50 we can ~ we can reach these
issues again, and the issues that would prevent that
orginarily under 34.810 don't apply.

Do you understand my question?

¥R. OINENS: 1think so, Yes, they're entitled
to effagtive assistance on post conviction.

THE COURT: Right,

MR, OWENS: And | think the way that thal's
reconciled with the law that says that there has 2 ba an
impediment external fo the defense. | think that is the
fact that counsel was appointed under law. Therefors,
that's consisient, that post-conviction counss{ was the
stumishing block that prevenied them from getting it becauss
counsel wasn't performing as the constitutionally mandated
caunsel,
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THE COURT: Clay.

MR OWENS: And they did get back hera Ina
timely manner, and | don't think that - that fellowing
first post-conviction patifion that thers is a per se
one-year time bar. That's the one year time bar undes 7 -
J26,

$have argued on occasien that at a minkmum
wa're looking at at least you have - do you have any
claims against post-conviction counsel filed within one
year, otherwise it doesn't make sense. But [ use that
simply as a guideting. The Nevada Suprame Court has never
come dut and said there's one-year time bar following the
first post-conviction procesdings that you have to get back
in the State court, They say that you simply have te do so
witheut unreasonable delay.

And just because you might get back in State
court timely on one issue doesn't mean you getfo
automatically jump inte the shoes of first pest-conviction
counsel and redo all of the first post-conviction
proceedings, an issug by issse process that we go through,
an analysis. Look at the merits of the claim and make a
decision about whether or not they've shown good cause and
prejudice to raise that particular claim based on
post-conviction counsel's errors in 2 successive petition,

Claim 14, Reper v. Simmons they say invalidates

ANGELA K. LEE, CCR #789 - 671-4436
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i,
the prior sexual assaul, Thafs an imereskg legal
argument. I'm not aware of any court anywhere that has
extended Roper v, Simmans fo say that you can neveruse a
juvenite conviction: in any context in a capifal case as an
agaravator. Thai wasn'tthe holding in Roper. Ropery.
Simmons simply said that those who are mentally retarded
&tz less culpable; therefore, they're not subject fo the
death peralty.

Now thaf's 3 huge leap to say that, well - 'm
sotry. [t wasnt mental refardation, was 7 twas
juvenlles. Juveniies are less cuipable. Their brains
haven't fully developed; therefore, they're nof subject to
fhe death penalty for murders that occur when they're a
javenile.

They never took that next sfep that says, wa,
that prios convictions commitied as a juventle can'the
used as an aggrevator. No court anywhere has held that,
And in a succesaive pefition this, oh, | don't think this
iz the time to try fo extend legal authority, if there’s &
case on point that said that, then bring i, and then that
might be good cause to reexamine that aggravator, And then
maybe you wouidnt have been sentenced to death had we rot
had that aggtavaior. Bui without that authority to
ovarcomme the procedural bars that they have a novel legal
argument, that's not grounds to overcome the procedussl
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the fact that the case was negofisted in 2 manner that is
not entirely inconsistent o with what the charges were and
with whaf would be a nommal negotiation is notany
indication of exculpatory avidence that needed o be
dischosed.

They were aware that he had cases, He was
aware - they were aware thet he had cases negotiated.
They were aware that these wilnesses had pending cases.
The fact that those pending cases were resolvedina
particular mannsr is nof evidence of any sort of
inducement,

In Goings - | think Tom Simms's case was
manijuana that was reduced down o the gross misdemeanor.
The Goirgs cass was also drugs. He had two prior fefony
convicions related to drugs. On redirect the Stade asked
Him about his then pending charges and whether he was
offered any deais in exchange far his lestimony. None of
this changes the fact that these witnesses and the
prosecufors asked questions, and the winesses sald |
kaven't bean offered any.

The fact that their cases are laler dealtin
whatever manres that they're handled does not mean §
influencad their testimony. As far as they're aware,
they're not gefting any deals. And as farasive seen
with the negotiations that have happened, fhere was ne
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Claim 2, the prosecutorial misconduct. |
absclutely agree, Banks v. Dretice, that we have a duly fo
disclose exculpatory evidence and to correct false
testizony. 1 haven't seen any faise testimony that noeds
comecting. | haven't seen any exculpatory evidence that
needs disclesing.

¥ou know, that case with Tom Simms was & drug
ease, and Jehn Lukens was off spouting about how we were
going io habiualize Tom Simms. All that may have done wes
impress upos Tom Simms that he's not getting any deal out
of tha State, we're going full bore on him.

The fact that we may not have actually fled a
habitzal after the riaf and had 2 drug case reduced 1o
gross misdemeanors is not inconsistent with the
negotiations that everyons eise in the comumnity geis. We
simply don't have the tme to go hard on drug cases.

The fact that Jobin Lukens may have been
saying -~ saving we're going for a [fe sentence, §
anylhing helsters the fact that Simms didn't think be was
getting anything. He thought he was geing away for lfe.
The realily is we can’t habitualize somebody on a diug
case. Everyone kmows that. This was possession with
infent to sell.

Again, the subsaquent oufoorre in and of itself,

57

outstanding great deal that any other criminal defendant
woukd not have otherwise gotten.

James fson and David Levine, ves, | understend
that 12 years later they have some lefters now that say
that, well, the DA put us into & room and let us ook at
discovery. {wasn'tthere. | don't know whether that's
true or mot. Frankly 7 does’t matter. James Ison and
David Levine have never recanted the fact in these letters
that Rippo confessed to them.

The dispute comes abeut whelher Rippo showed
them the precise manner in which he strangled the two giris
to death, whether he actually did in fact wrap something
around his arm and say this is how | strangled out the
gifls. That's what that leffer is saying now, i that that
information was fec fo him. | can't imagine that would be
frue.

But we don't need o go there because he hasn't
changed - even if he had changed, | wolldn't be saying we
need to have an evidentiary hearing, but he hasn't changed
his testimony. This is a snifch. We can't expect thaiall
snitches are going 3o - and peaple with criminal records
in jait who overhear things are going to be consistent for
20,30, 40, years, But the fact that 12 years later he
says part of his testimony was not sntirely frue doesn't
undemine the rest of his testimony that Rippo cordessed b
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And certainky withow that, | don't think they
Fave grounds fo reopen that. They don't have the good
cause or the prejudioe to show that the outtome would have
buen differenl. Tven under the allegations that they're
rraking, even scoepting them as free, James Ison would skl
2y that Rippo confessed to him the murder, and he would
simply sy to us fm fold how exactly he strangled them
oit, but Rippo siill confessed to the murder.

Lethal injection, again, on Claim 22, the
Attomey Generg isn't past of this — this case right now,
The Attomey (eneral represents the director of prisons.
The director of prisons is net a named parly in this case.
Through a postconviction pefition this Coust deasnt have
any autherity to direct the directsr of prisans fo do or
not do anyihing. He's not part of this. And thatswhy a
postconviction petifion len't the right procedure.

This only affects the judgment of conviction.
You can change whether or nof fie's sentenced o death by
Tathal injection because that's in the judgment of
conviclion, but veu can't in this proceeding purpart o
tell the director of prisons what procedure o de or not
do,

Theee is no sxecttion eminent for Mr. Rippo. He
has years and vears and years of appeals ahead of him, and

80

think thaf's kind of the peint, and | think if's kind of
the reason why we would be seeking an evidentiary hearing.

But the reply brisf that Mr, Owens provided to
the Court was an exhibit to the pefition. The problem s,

i that these things only slowly ieaked out of the news as
news reporis happened about the Federat investigafion. But
these were news reports that were long after the trial, and
the probiem s, is that ail we hava is this one isslated
sentence that doesn't have any index cite, and the Nevada
Supreme Court chose fo make an adverse factual finding
hased upon all of thig other evidence that had come outin
he court below that we have subsequently shown is not
nue.

And so basically their response of, well, we
don't really know what happened, |think that really
bolsters the regson for having an eviderdiary hearing
because it's important that we know what the lacts are
before we make a decision.

With this argument about Denny Mason, we also
inciuded the motion for @ new trial a5 an exhibit befors
ihis Court. One piece of infonmation that | think is
significant is Exhibit 248 1o the petition, That's
actually a trap and frace order that we recently discoverad
{ust from dumb fuck. That is a bap and Face order where
Ben Spano calls up Judge Bongiovanni's chambers, znd he
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the protucol ihat the prison undergoes is under revision in
light of A and B briefs. Theyre reexamining that ail the
fime.

1don't - 'm nof even sure what the pretocol
is in offeet now, f they've modified i since Baze v.

Rees, I they haven't, I'm sure they wifl be, and by the
time the next execufion comes up, 'm sure ey wil
probably raise & claim under the lethal injection, and
wo'll see what the protocol is at that fime. The issus
will be right, but the director of prisons will be in the
lawsuit, s notright. Vs not properly raised here,

i can't address for the Court Claim 12, this
victiea irmpact and photos and the sciaphooks. Thatis one
of the clalms § dx not see as being 2 significant claim,
¢ did not pregare on that other than what is already in our
briefs. ¢ don't even remember the scrapbooks, and | would
have to submit that ane fo Your Honor's discretion a3
cordained in our brisfs,

Thanks.

THE COURT: Allright Anything ales very
briefly just on the new issues he may have raised?

MR, ANTHONY, 1 try to be brief, Your Honor.
1 think one point that's importart to make, especialfy on
this judicial bias issue, is that | hear a fof of | dont
know what kappened, we don't know what happened, ang |

#
obtaing an OR release on behalf of Denny Mason, the same
persan who's the vigim winhess in fris case.

t would submit i the Court that this newly

discoverad evidence puts the failure o disclose the
existance of Mr. Mason in an enfirely different light
because if Judge Bongiovanni would have disclosed that he
knew Mason, he would have been incriminafing himseff on the
record in — with respect to the very Federal proceedings
that were pending against him.

Our argument, Your Henor, is that when you have
circumstances fike that, the risk of bias is so great that
there are certaln circumstances where you can presume that
a judge is biased because the risk is oo great because he
couldn'thave been candid on the record without
inceiminating himse in the Federal investigation. 1
think that's 2 very important point, and s based upon
newly discavered svidence.

As fo the Brady arguments, 'R submit thai fo
the Court. ff the Court looks at all these coincidences, |
think there’s one too many coincidences here just io biow
this off and to say that these disposiions were something
that accured normally. If you look at them &l together,
it shows that they were notdone nomally.

Very briafly on ineffective assistance of trial
counsel. He talked about 2 1906 standards. Your Honor,
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those are the same standards we're umigﬁay which are
the ABA mode! guidelines from 1688, They were applied in
Wiggins v, Smith which is a 2003 case t a 1939 case.
That's —and now we gota 1996 case.

So the standards arc the same. Yougottodoa
reasonable investigation. You can't start your sentencing
investigation twoe weeks before tial starts and expect
something comprahensive o furm up.

Wr. Owens srgues that we're arguing that we
should just gel another expert. I'm not arguing that. Fm
saying that you should have sufficiently prepared the
experts you chose. I'm net saying you go out and getten
experts, wst that you just need to prepare the ones that
you chose,

We talked zbout the sexual abuse of the sisiers.
| have not alleged that M. Rippeo was sexually abused by
his shepfather, but what | would submit fo the Courtis
when you look af someone's social histery, e fact that
something Kk that is going an in the farily is a
sdqnificard topic tat's worthy of discussien by 2
psychologist because yeu know that affects the dynamics of
& family when some of the family members are being sexually
abused. So we would argue that that siill is relevant
mitigation evidence,

And sne last point, Your Henor, and then 1 be

B4

MR ANTHONY: | think ~

THE COURT: | mean they're sori of derivative.
Wea can overcome some of these procedural bars by conducting
discovery. We'll figure what we want te do. But they're
iind of infertwined,

MR ANTHONY: Qur contention is that they're
related, and as this Court looks at the matien to dismiss
and as the Court looks at our motion for lsave ¢ condugt
discovery, the Court can see where we'se going, whal we're
fooking for, and why that would establish prejudice. Sowe
would argue that those are interrelated,

THE COURT:  Allsight. 'm going to take the
matter under advisement. twill stand submitied at this
point.

Are there upcoming dates on the Federal one?

MR, ANTHONY: We have a response due to the
Faderal petition schially this week, but s be honest with
yau, Your Hanor, | imagire that the Nevada Attsmey
General's office might be seeking another extension.

That's just my quess. So we don't have anything imminent
coming up.

THE COURT: Al sight. Thankyou.

MR.ANTHONY: Thani you.

MR.OWENS: Thanks, Judge.

So #3 just under advisement then, ro date?
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finished. As to this Roper argument, the State has aigued
that there’s ne suppording aufhorty, We did have a shance
ko cite to the Court in the peiftion some Fedaral cases

where the Federal courts refused In adjudicate somsone as a
habifual criminal because of priars hat were commitled

when they wefe a juvenfie.

What we're arguing is, is that that has even
more force when you're talking about the death penalty
becaise there's a lot more at stake in 2 death penafly case
than a habitual ciminal adjudication. 1fthoss courts are
fight where they say you can't adiudicate someone as &
hab#fual crimingt for conduct that occurred when they were
a juvenile, then certainly that that — that holding shouid
cary over into the death penalty context, and | dont
think there's any tension — of any extansion of new
autherity just to say that that's what the law is with
respect o Raper.

Thank you.

THE COURT:  Other than whet's been submitied as
esserdially e opposition o the State's motion to dismiss
as well a3 the motion Tor leave to conduct discovery, there
wasn't anything slse hat you wanted to add on the sight to
conduct discovery.

MR ANTHONY: No.

THE GOURT: Do you understand?

8

THE COURT: Yeah, no date. Nodate.

MR OWENS: We'll be nofified by minuie order of
something or -

THE COURT:  We'll go off the record.

A * 2
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92-C~-106784~0 STATE OF NEVADA va Bippo, Michael D
CONTINUED FROM PAGE: 059

10/27/08 08:00 AM 00 MINUTE ORDER RE: DESISION: STATE'S MTN
TO DISMISS & DEPT'S MTN FOR DISCOVERY

HEARD BY: David %Wall, Judge; Dept. 20
OFFICERS: Carol Foley, Court Clerk
PARTIES: NO PARTIES PRESENT

This matter having come before the Court on September 22, 2008, on the
State’'s Motion to Dismiss and Michael Rippo's Motion for Leave to Conduct
Discovery, Steven Qwens. Esq., appearing on behalf of the State, and David
Anthony, Esq., appearing on behalf of Mr.. Rippo, his presence having been
waived, and the Court having heard argument and having taken the matter
under advisement, hereby finds as follows:

Mr. Rippe’'s instant Petition feor Writ of Habeas Corpus, filed January 15,
2008, is procedurally time-barred under NRS 34.276, which requires dismissal
absent good cause for the delay and a showing of prejudice. Additionally,
for certain claims, the petition is barred by NRS 34.810(2) as a successive
petition, addressing issues previously raised on direct appeal or in prior
post-conviction proceedings (or an appeal therefrom) and/or address issues
for which the controlling law of the case has been determined previously
{claims 1, 2, 3, 5, 7, 9, 12, 13, 15, 16, 17, 1% & 21).

The Court finds certain claims are barred under NRS 34.81¢(1) (b} as
successive as the issues could have been raised on direct appeal or in a
prior petition for post-conviction relief or an appeal therefrom {claims 2,
4, 6, 8, 10, 11, 14, 18, & 20). The Court finds that Mr. Rippo has failed
to establish good cause for failing to present these claims in any earlier
proceeding, and has failed to establish actual prejudice.

Further, the Court finds that certain issues raised by Mr. Rippo are not
cognizable in this post-conviction petition {claim 22).

Based on the foregoing, the State's Motion to Dismiss the Petition is hereby
GRANTED. Mr. Rippo's Motion for Leave to Conduct Discovery is DENIED as
moot. Counsel for the State is directed Lo prepare the appropriate Findings
of Fact, Conclusions of Law and Order consistent with the foregoing.

CLERK'S NOTE: A copy of this minute order tc be placed in the attorney
folder{s) of Mr. Owens and Mr. Anthony.

PRINT DATE: 10/27/08 FAGE: 060 'D, aﬁ MINUTES DATE: 10/27/08
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DAVID ROGER

Clark County District Attorney
Nevada Bar #002781

STEVEN S. OWENS

Chief Deputy District Attorney
Nevada Bar #004352

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plammtiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff,
CASE NQ: C106784
_vs..
DEPT NO: XX
MICHAEIL DAMON RIPPQ,
#0619119
Defendant.
FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: 9/22/08
TIME OF HEARING: 8:30 A.M.

THIS CAUSE having come on for hearing before the Honorable DAVID T. WALL,
District Judge, on the 22™ day of September, 2008, on the State’s Motioa to Dismiss and
Michael Damon Rippo’s Motion for Leave to Conduct Discovery, STEVEN 8. OWENS,
ESQ., appearing on behalf of the State, and DAVID ANTHONY, ESQ., appearing on behalf
of Mr. Rippo, his presence having been waived, and the Court having heard argument and
having taken the matter under advisement, hereby finds as follows:

FINDINGS OF FACT

Mr. Rippo's instant Petition for Writ of Habeas Corpus, filed Jaouary 135, 2008, is
procedurally time-barred under NRS 34,726, which requires dismissal absent good cause for
the delay and a showing of prejudice. Additionally, for certain claims, the petition is barred
by NRS 34.810(2) as a successive petition, addressing issues previously raised on direct

PAWPBOCSORDRFIRDRZ0220207706. dow
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1 | appeal or in prior post-conviction proceedings (or an appeal therefrom) and/or address issues

2 | for which the controlling Jaw of the case has been determined previously (claims 1,2, 3, 5, 7,

30 9,12,13,15,16, 17, 19 & 21).

4 The Court finds certain claims are barred under NRS 34.810(1)(b) as successive as

5 | the issues could have been raised on direct appeal or in a prior petition for post-conviction

6 | relief or an appeal therefrom (claims 2, 4, 6, §, 10, 11, 14, 18, & 20). The Court finds that

7 | Mr. Rippo has failed to establish good cause for failing to present these claims in any earlier

8 | proceeding, and has failed to establish actual prejudice.

9 Further, the Court finds that certain issues raised by Mr. Rippo are not cognizable in
10 | this post-conviction petition (claim 22).
11 The record shows that more than a decade ago, Rippo’s trial counsel kmew and
12 ) alleged that the State was involved in the Federal sting operation by indicting Terry Salem
13 | and manipulating the random assignment of the case and also that Bongiovanni failed to
14 } disclose a prior relationship with witness Denny Mason who was the business partner of
15 | reputed Buffalo mob associate Ben Spano. Accordingly, neither Brady nor ineffeciiveness
16 “ of post-conviction counsel consiitutes good cause for re-arguing these ten-year old facts m a
17 || successive petition.
18 The record shows that Rippo’s trial counsel was well eware that several witnesses had
19 || past or pending cniminal cases against them and cross-examined regarding continuances,
20 || quashed bench warrants, and future benefits. Twelve years later, the various dispositions of
21 || such collateral cases are not new evidence of undisclosed inducements, but are consistent
22 | with the trial testimony that no benefits were given and that such cases would nise or fall on
23 || their own merit.
24 The State has never suppressed such case dispositions (which are a matter of public
25 || record), they are not favorable to the defense as either exculpatory or impeaching, and none
26 | of the allegations are material so as to undermine confidence in the verdict. None of the
27 | jailhouse informants have recanted their testimony that Rippo confessed to the murders.
28 | Accordingly, neither Brady nor ineffectiveness of post-conviction counsel constitutes good

2 PAWPDOCS\ORDR\FORDR\202'20207706.d0¢
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cause for re-raising these claims where no new material facts are alleged and there is no
reasonable probability of a different conviction or sentence for Rippo.

The Nevada Supreme Cout’s conclusion that the “evidence in mitigation was not
particularly compelling” remains unaltered e¢ven in light of the additional mitigation
wilnesses and evidence now alleged by the defense. The “new” family history evidence is
cumulative to what was already presented. Recent psychological testing fails to reveal any
significant or persuasive diagnosis that would have compelled a verdict less than death.
Given the strength of the State’s case in aggravation which included the tortuous
strangulation of two young women and Rippo’s prior conviction for sexunal assault, nothing
new In mnitigation alleged by the defense would have had a reasonable probability of altering
the outcome of the case,

Any alleged intervening case authority fails to establish new grounds that were
previously unavailable to Rippo, has no applicaiion to this case, or does not stand for the
proposition alleged. Accordingly, intervening case authority does not provide good cause
for the instant petition.

ONCLUSIONS W
“Application of the statutory procedural defanlt rules to post-counviction habeas

i petitions is mandatory.” State v. Eighth Judicial Dist. Court, 121 Nev. 225, 112 P.3d 1070,

1074 (2005). Post-conviction habeas petitions that are filed several years after conviction

| unreasonably burden the criminal justice system. Id. “The necessity for a workable system

| dictates that there must exist a time when a criminal conviction is final.” id,

Under the mandatory provisions of NRS 34.726{1), absent a showing of good cause

and prejudice, a defendant must file a petition that challenges the validity of a judgment or

sentence within one year afier entry of the judgment or if an appeal has been taken from the

judgment, within one year afier the Nevada Supreme Court issues its Remittitur.

NRS 34.810(2) requires dismissal of claims which could have been raised in earlier
proceedings or which were raised in a prior petition or proceeding and determined on the
merits unless the Court finds both good cause for failure to bring such issues previonsly and

3 PAWPDOCSORDRFORDRZ02\20207706 doc
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actuzl prejudice to the defendant.

Once the State raises procedural grounds for dismissal, the burden then falls on the
defendant “to show that good cause exists for his fajlure to raise any grounds in an earlier
petition and that he will suffer actual prejudice if the grounds are not considered.” Pheips v.
Dir. of Prisons, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988). To find good cause there
must be a “substantial reason; one that affords a legal excuse,” Hathaway v, State, 115 Nev,

| 248,252, 71 P.3d 503, 506 (2003).

To establish good| cause, a defendant must demonstrate that some impediment
external to the defense prevented compliance with the mandated statutory default rules.
Lozada v. State, 110 Nev. 349, 353, 871 P.2d 944, 946 (1994). Even legitimate Brady
claims are procedurally barred when the basis for the claim was known and it was either not
brought in an earlier proceeding or within an applicable time bar. Hutchison v, Bell, 303
F.3d 726 (6™ Cir. 2002).

‘Where an issue has already been decided on the merits by the Nevada Supreme Court,
the Court’s ruling is law of the case, and the issue will not be revisited. Pellegrini v, State.

| 117 Nev. 860, 888, 34 P.3d 519, 538 (2001) (holding “[u]nder the law of the case doctrine,

issues previously determined by this court on appeal may not be reargued as a basis for
habeas relief™); Valerio v, State, 112 Nev. 383, 386, 515 P.2d 874, 876 (1996). The law of a
first appeal is the law of the case in all later appeals in which the facts are substantially the

same; this doctrine cannot be avoided by more detailed and precisely focused argument.
| Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975). While law of the case may not

apply where the facts are substantially different, law of the case “cannot be avoided by a
| more detailed and precisely focused argument subsequently made after refiection upon the
previous proceedings.” Hogan v, State, 109 Nev. 952, §59, 860 P.2d 710, 715 (1993).

In order to assert a claim for ineffective assistance of counsel, Defendant must prove

that he was denied “reasonably effective assistance” of counsel by satisfying the two-prong

| test of Strickland v. Washington, 466 U.S. 668, 686-687, 104 §.Ct, 2052 (1984); Ennis v.

State, 122 Nev. 694, 137 P.3d 1095, 1102 (2006). Under this test, Defendant must show: (1)

4 PAWPDOCSORDRECRDR 2020207706 doc
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| that his counsel's representation fell below an objective standard of reasonableness; and (2)
1 that but for councel's errors, thers is a reasonable probability that the result of the
proceedings would have been different. Strickland, 466 U.S. at 687-688 and 694, 104 5.Ct.
| at 2064; Warden, Nevada Siate Prison vy, Lyons, 100 Mev. 430, 432, 683 P.2d 504, 505

(1984} {(adopting Strickland two-part test in Nevada).

A defendant seeking post-conviction relief is not entitled to an evidentiary hearing on
factual allegations belied or repelled by the record. Hargrove v. State, 100 Nev. 498, 502,
686 P.2d 222, 225 (1984). Claims asserted in a petition for post-conviction relief must be

| supported with specific factual allegations, which if true, would eatitle the petitioner to

relief. Id.

In Nelson v. Campbell, 541 1.8, 637 (2004), the Court concluded that the appropriate
vehicle for a prisoner to challenge a particular lethal injection procedure was an acton under
42 U.S.C. §1983, stating “a particular means of effectuating a sentence of death does not

| directly call into question the ‘fact’ or ‘validity’ of the sentence itself” because by altering

the procedure, the state could go forward with the execution, See also, Hill v. McDonough,
547.8. 573, 126 8.Ct. 2096 (2006).

Although Sharma applies to cases that became final before Sharma was decided in
2002, it does so not because it is a retroactive “new rule” but because it was held to be a

| “clarification” of the law. Mitchell v. State, 122 Nev. 1269, 149 P.3d 33 (2006). The

distinction is critical because as a clarification of law, the basis for the claimm was always

available to Rippo and is now procedurally barred.
Although Polk v. Sandoval was published in 2007, the basis for the 9" Circuit’s ruling

‘_ was not new law but was Federal precedent decided decades earlier and which bas always
been available to Rippo. Polk v. Sandoval, 503 F.3d 903 (9™ Cir. 2007). The Polk decision

does not address retroactivity of Byford and the law of the case remains thai Nevada’s
change in the premeditation/deliberation instruction has only prospective application. |

Gamer v, State, 116 Nev. 770, 6 P.3d 1013 (2000). Furthermore, because of Rippo’s
conviction under a felony-murder theory, any error would be held harmless, Bridges v.

5 FAWPDOCSORDRFORDRIGII0207706.doc

JAOT11608




11/17/2008 18:09 FAX 702382381 ) DISTRICT ATTY 3 @007

08 w1 S e e L b e

[ T N N T o B N S o S O I T . I S . S L
ggam-&wt\&n—*oww\lmuauu—w

State, 116 Nev. 752, 6 P.3d 1000, 1008 (2000).

The validity of a prior conviction used for sentence enhancement may not be
collaterally attacked in a subsequent offense, See e.g., U.S. v. Martinez-Martinez, 295 F.3d
1041 (9" Cir. 2002). Neither Roper v, Simmons nor U.S. y, Navior hold that a prior juvenile
crime of violence may not be used as an apgravating circumstance for a murder committed
after the age of 18. |

Blakely v. Washington was not a death penalty case and it held only that “any fact
that increases the penalty for a crime beyond the statutory maximum must be submitied to &
jury and proved beyond a reasonable doubt.” Blakely v. Washington, 542 U.S. 296, 124
8.Ct. 2531 (2004). In so bolding, Blakely simply repeated the holding of a well-kmown case
decided four years carlier. Apprendi v. New Jersey, 530 U.S. 466, 120 5.Ct. 2348 (2000).
Blakely does not support Defendant’s position and neither Blakely nor Appendi are timely
raised four and eight years, respectively, after they became law.

Only after a petition survives a motion to dismiss and claims are found warranting an
evidentiary hearing may a party invoke discovery to the extent “good cause” is shown. NRS
34.780. Federal courts do not allow prisoners to use federal discovery for fishing
expeditions to investigate mere speculation, Calderon v. United States Distriet Court for the

¢ Northern District of California, 98 F.3d 1102, 1106 (1996). Only where specific sllegations
| before the court show reason to believe that the petitioner may, if the facts are fully
| developed, be able to demonstrate that he is entitled to relief, is the court under a duty to
| provide the necessary facilities and procedures for an adequate inquiry. McDanie} v. United

States District Court For the District of Nevada, 127 F.34d 886, 888 (1997).

/111
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/111
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ORDER
Based on the foregoing, the State's Motion to Dismiss the Petition is hereby
| GRANTED. Mr. Rippo's Motion for Leave to Conduct Discovery is DENIED as moot.
DATED this ____day of November, 2008.

DISTRICT JUDGE

| DAVID ROGER

DISTRICT ATTORNEY
Nevada Bar #002781

V'« TR SR R S VR N VN A

L T L
e )

BY

STEVEN 5. OWENRS
Chief ngt District Attomey
Nevada Bar #004352
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Assistant District Attornery Chief Deputy
TERESA M. LOWRY NANCY BECKER
Assistant District Attormey Deputy
MARY-ANNE MILLER
County Counsel
Fax No. (702) 382-5815
Telephone No. (702) 671-2750
TO: David Anthony FAX#: (702) 388-5819

FROM: Steven 8. Owens
SUBJECT: Michael Rippo, C106784
DATE: November 17, 2008

David, ,

The following Findings will be submitted to Judge Wall on November 24, 2008.
Sincerely,

Steven S. Owens
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{Fax) 388-5819

Attorney for Petitioner

DISTRICT COURT,
CLARK COUNTY, NEVADA

MICHAEL DAMON RIPPO Case No. C106734

Petitioner, Dept No. XX
V8.

E.K. McDANIEL, etal.

Respondents.

OBJECTION TO PROPOSED ORDER
Petitioner Michael Damon Rippo hereby objects to the proposed Findings of Fact,
Conclusions of Law, and Order prepared by the State in connection with this Court’s order
dismissing Mr. Rippo’s petition for writ of habeas corpus. This objection is made and based upon
the transcript of the argument on the State’s motion to dismiss, this Court’s minute order, dated
October 27, 2008, the State’s proposed order, and the entire file herein.

Respectfully submitted this 21" day of November, 2008.

FRANNY A. FORSMAN
Federal Public Defender

David Anthony, é

Assistant Federal Public Defender
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On Qctober 27, 2008, this Court issued a minute order denying Mr. Rippo’s petition for writ
of habeas corpus in its entirety and denying his discovery motion without an evidentiary heariny.
Ex. {. On November 17, 2008, the State provided Mr. Rippo with a copy of its proposed Findings
of Fact, Conclusion of Law and Order, Ex. 2, which it intends to provide to the Court. Pursuant to
Byford v, State, 124 Nev. 67, 156 P.3d 691, 691 {2007) (citing NCJIC Canon 3B{7)), Mr. Rippo
hereby submits the following abjections to the proposed order submitted by the State. Cf. Tener v,

Babcock, 97 Nev. 369, 369, 632 P.2d 1140, 1140 (1981} {rehearing and reconsideration permitted

belore entry of order).
IL. Argument
A The Proposed O::der"s Findjng thai‘ qut-CGnviction .Cognsel was Effec_tjz{; is

Mt. Rippo objects to the State’s proposed order on the ground that this Court’s finding that
he cannot demonstrate good cause contradicts its finding that first post-conviction counsel could
have raised the issues contained in the instant petition. The State’s proposed order contains the
following language from this Court’s minute order, see Ex. |, dated October 27, 2008:

The Court finds that certain claims are barred under NRS 34.810(1)(b) as
successive as the issues could have been raised on direct appeal or in a prior petition

for post-conviction relief or on appeal therefrom (claims 2, 4, 6, 8, 10, 11, 14,18 &

20}. The Court finds that Mr. Rippo has failed to estabiish good cause for failing to

present these claims in any earlier proceeding, and has failed o establish actual

prejudice.
Ex. 2, at 2.! This Court’s finding that the above listed claims “could have been raised” “in a prior

petition for post-conviction relief” is irreconcilably inconsistent with its subsequent finding that *Mr.

Rippo has failed to establish good cause for failing to present these claims in an earlier proceeding.”

“The State’s proposed order also contains a finding that “the basis for the claim junder
Mitchell v, State, 122 Nev. 1269, 149 P.3d 33 {2006)] was always available to Rippo and is now
procedurally barred.” Ex. 2, at 5 {lines 20-21). However, this finding supports Mr. Rippo’s
contention that first post-conviction counsel was inetfective in failing to raise a claim that direct
appeal counsel was inetfective in failing to challenge the aiding and abetting instruction, as well as
a substantive challenge to the instruction itself based on controlling authority that was available to
post-conviction counsel. See Sharma v. State, 118 Nev. 648, 36 P.3d 868 (2002).

2
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It 1s unclear from this Court’s minute order whether it gave any consideration at all to Mr.
Rippo's claim of ineffective assistance of post-conviction counsel; however, assuming that it did as
required by the law, this Court cannot conclude that (1) counsel’s performance was not deticient
when {2} he could have raised the issues listed above but faiied‘to do so. When the State argued at
the hearing that Mr. Rippo’s allegations of ineffective assistance of trial counsel “should have been
raised in the first post-conviction,” Ex. 3, at 10, Mr. Rippo explained that “that’s exactly our
argument, it could have been raised previously, and it would have been raised previcusly if Mr.
Rippo would have received effective assistance from his post-conviction attorney.” Id. at 26. The
State acknowledged at the bearing that “the law says that there has to be an impediment external to
the defense. | think that is the fact that counsel was appointed under the law. Therefore, that’s
consistent, that post-conviction counsel was the stumbling block that prevented them trom getting
it because counsel wasn’t performing as the constitutionzlly mandated counsel.” Id, at 52.
Therefore, as the State itself acknowledged at the hearing, by showing that post-conviction counscl’s
performance was deficient, Mr. Rippo can show good cause to overcome the state procedural default
rules.

The hearing transcript establishes that there was never any dispute that post-conviction
counsel's performance was deficient since he never attempted any investigation of facts outside of
the record on direct appeal and failed to even include relevant citations to the trial record and to

attach any exhibits to the petition. As Mr. Rippo explained at the hearing, there was no dispute (13

| that Mr. Rippo was entitled to effective assistance of post-conviction counsel, {2) that his allegations
of meffective assistance of post-conviction counsel were raised in a timely manner, and (3) that
counsel was ineffective for failing to conduct any pretense of an investigation in Mr. Rippo’s case.
see Ex. 3, at 16-18. As Mr. Rippo argued at the hearing, there was no dispute as to whether post-
conviction counsel’s performance was deficient, the only point of contention was whether he

| suffered prejudice from counsel’s ineffectiveness:

The next issue that needs to be resolved is whether post-conviction counsel’s
performance was deficient, and this is an issue again where the State hasn’t proftered
any contrary arguiment on this point,

JAOT1614




Qur argument is this: That first post-conviction counsel was ineffective
because he failed to basically do any research outside of the record on direct appeal.

As the Court is aware, post-conviction proceedings, the whole purpose for
having them is to have investigation that goes outside of the record on direct appeal,

to look for issues of potential Brady violations, or any other constitutional issues you

can’t tell from the record itself. And that’s where we submit that counsel was

deficient. Counsel didn’t do any investigation. Counsel didn’t attach any exhibits

to their petition.

We sllege that by failing to do any sort of investigation, that counsel was
deficient, and [ don’t think that the State has posed any contrary arguments to say that

there’s a strategy in not doing any investigation, and [ don’t think they could make

that argument with a straight face.

So what we’re left with, Your Honor, is that we're left with whether or not

Mr. Rippo was prejudiced from post-conviction counsel’s ineffectiveness, and what

that takes us back to is that takes us to the merits of the claims themselves because

if we can show that the claims have merit, we can - we can in essence step into post-

conviction counsel’s shoes, and we can litigate the issues that he would have litigated

if he would have performed effectively.

And my understanding from the way the State has argued this particuiar case

is we look to the merits of the claims in the petition to see whether or not we can

overcome the procedural bars, and that’s why we're talking about the merits.

Ex. 3, at 17-19. The remaining arguments by the parties focused exclusively on whether Mr. Rippo
could show that his claims had merit in order te establish prejudice to overcome the state procedural
default rules.

Assuming that this Court applied contrelling law and actuaily considered Mr. Rippo’s
allegations of ineffective assistance of post-conviction counsel, see, e.g., Crump v, Warden, 113
Nev. 293, 304-05, 934 P.2d 247, 253-54 (1997), this Court cannot conclude both that Mr. Rippe’s
claims (1] could have been raised in the first post-conviction proceeding, but that (2) he cannot show
deficient performance by counsel in order to establish good cause. Mr. Rippo recognizes that this
Court need not address the issue of post-conviction counsel’s deficient performance if it concludes
as a matter of law that he suffered no resulting prejudice. See Strickland v, Washington, 466 U S.
668, 697 (1984} (“If it is easier to dispose of an ineffectiveness claim on the ground of lack of
sutticient prejudice, which we expect will often be so, that course should be followed.™). Given that

the only dispute between the parties concerned the issue of prejudice, see generally Fx. 3, this Court

cannot conclude in the procedural posture of a motion to dismiss that post-conviction counsel was

JAOT1615
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effective, particularly because counsel can never have a strategic justification for failing to conduct

any investigation at all. See Silva v. Woodford, 279 F.3d 823, 846-47 (9th Cir. 2002); Correll v.

Ryan, 465 F.3d 1006, 1015-16 (9th Cir. 2006) {*An uninformed strategy is not a reasoned strategy.
ft 1s, in fact, no strategy.””). Mr. Rippo therefore requests that this Court delefe the language from
the proposed order finding that he cannot establish good cause when the uncontradicted evidence
in the record establishes that post-conviction counsel’s performance was deficient.

B. Mr. Rippe Obiects o the Language in the Propesed Order Which is Based Upon
Misstatements of Facts and Law

Pages two through six of the State’s proposed order contain findings which are not contained
in this Court’s minute order. These findings appear to be lifted from State’s reply {o the motion to
dismiss, and they must be scrutinized by this Court to determine whether they reflect the Court’s
actual intent. Mr. Rippo specifically objects to the following language contained in the proposed
order:

1. Mr. Rippo objects to the propesed finding that trial counsel were aware of the State’s
involvement in the sting operation of Judge Bongiovanni, Ex. 2, at 2 (lines 11-17), because this
finding constitutes a clear misstatement of the pertinent facts in the record. This language is derived
from the State’s reply to the motion to dismiss. See Reply at 2. At the hearing on the motion, Mr.
Rippo specifically took issue with the State’s assertion that trial counsel were aware of the State’s
role in the federal investigation. See Ex. 3, at 22-24, 59-60. Mr. Rippo pointed out that this
assertion was repelled by the record which demonstrates that trial counsel had no knowledge ot the
State’s involvement, and that trial counsel were actively misled by both the State and the tral court
on this issue. See 2/5/96 TT at 4-11. Because this Court refused to authorize discovery or an
evidentiary hearing to resolve any purported disputed issues of fact, this Court cannot conclude on
the current record that trial counsel were aware of the State’s involvement in the investigation of the
trial judge when the record shows the exact opposite. Mr. Rippo theretore requests that this Court

delete the language in the proposed order which is based upon a misstatement of the facts.
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2. Mr. Rippo objects to the language in the proposed order that “{tlhe validity of a prior
conviction used for a sentence enhancement may not be collaterally attacked in a subscquent
offense.” Ex. 2, at 6 (lines 2-6). This language is not contained in any of the prior pleadings or in
this Court’s minute order. This statement is contrary to controlling state law which provides that "a
defendant must be allowed to challenge the constitutional sufficiency of a prior judgment of

conviction in any proceeding where that judgment is offered for enhancement purposes.” Dressler

v. State, 107 Nev. 686,692, 819 P.2d 1288, 1292 (1991).7 The case cited by the State, United States

v. Martinez-Martinez, 295 F.3d 1041 (9th Cir. 2002), i1s based upon Custis v, United States, 511 U.S.

485 {1994), and Custis has been expressly rejected by the Nevada Supreme Court:

the State argues that review of [the defendant’s] prior convictions should be limited
in light of the United States Supreme Court’s decision in Custis v, United States, 311
US. 485, 114 S.Ct. 1732, 128 L.Ed2d 517 (1994). However, we decline this
opportunity to adopt such a strict rule limiting collateral attacks and note that we are
not bound by the Custis decision as it involved a federal sentencing law not at issue
here and merely establishes the floor for federal constitutional purposes as to when
collateral attacks of prior convictions may be prohibited.

Paschall v, State, 116 Nev. 911,913 n.2, 8 P.2d 851, 852 n.2 (2000). Mr. Rippo therefore requests

that this Court delete the above language from the proposed order as contrary to controlling law.
11
14/
Iy
Iyl
1/
FE!
Ll
Fii
1il

"See also Dressler, 107 Nev. at 694 n.3, §19 P.2d at 1293 n.3 (“a defendant must be
afforded an opportunity in any proceeding in which a prior judgment of conviction is offered tor
enhancement purposes to challenge the constitutional validity of the prior conviction.™}.

6
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{1 Conclusion

For the foregoing reasons, Mr. Rippo respectfully requests that this Court delete the language
discussed above from the State’s proposed order. Given the arguments and the positions of the
parties at the hearing, this Court’s denial of Mr. Rippo’s petition must necessarily have been based
upon an absence of a showing of prejudice to overcome the procedural default bars, and not based
upon a finding that post-conviction counsel was effective. Mr. Rippo further requests that this Court
delete the misstatements of fact and law discussed above from the proposed order.

DATED this 21* day of November, 2008.

FRANNY A. FORSMAN
Federal Public Defender

By £
David Anthony,

Assistant Federal Public Defender

Attorney for Petitioner

JAO11618
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CERTIFICATE OF SERVICE

In accordance with Rule 5(b) ofthe Nevada Rules of Civil Procedure, the undersigned hercby
certifies that on the 21" day of November, 2008, a true and correct copy of the foregoing

OBJECTION TO PROPOSED ORDER was deposited in the United States mail, tirst class

postage prepaid, addressed to counsel as follows:

Catherine Cortez Masto

Attorney General

Heather Procter

Deputy Attormey General

Crimunal Justice Diviston

100 North Carson Street

Carson City, Nevada 89701-4717

David Roger, Clark County District Attorney
Regional Justice Center

200 Lewis Avenue

Las Vegas, Nevada 89153

—

Employee of the Fetgral Public Defender
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PAGE: 060 MINUTES DATE: 10/27/08
CRIMINAL COURT MINUTES

92-0-106784-C STATE OF WEVADA vs Rippo,. Michasl D
CONTINUED FROM PAGE: (059

10/27/08 08:00 AM 00 MINUTE ORDER RE: DESISION: STATE'S MTN
TG DISMISZ & DEFT'S MTN FOR DISCOVERY

HEARD BY: David Wall, Judge; Dept. 20
CFFICERS: Carcl Foley, Court Clerk
PARTIES: NO PARTIES DPREZENT

Thig matter having come before the Court on September 22, 2008, on the
State’'s Metion to Dismiss and Michael Rippo's Motion for Leave to Conduct
Discovery, Steven Cwens. Esqg., appearing on behalf ¢f the State, and David
Aanthony, Esq., appearing on behalf of Mr.. Rippc, his presence having been
waived, and the Court having heard argument and having taken the matter
under advisement, hereby finds as follows:

Mr. Rippe's instant Petition for Writ of Habeas Corpus, filed Januayry 15,
2008, is procedurally time-barred under KRS 24.276, which requires dismissal
absent good cause for the delay and a showing of prejudice. Additionally,
for certain claims, the petition is barred by NRS 34.810(2} as a successive
petition, addressing issues previocusly raised on direct appeal or in prior
post-conviction proceedings {or an appeal therefrom) and/or address issues
for which the controlling law of the case has been determined previously
{(claims 1, 2, 3, 5, 7, 9, 12, 13, 15, 16, 17, 19 & 21}.

The Court finds certain claims are barred under NRS 34.810(1} (k) as
successive as the issues could have been raised on direct appeal or in a
prior petiticn for post-conviction relief or an appeal therefrom {(claims 2,
4, 6, 8, 10, 11, 14. 18, & 20). The Court finds that Mr. Rippo has failed
to establish gocd cause for failing toc present these claims in any earlier
proceeding, and has failed to establish actual prejudice.

Further, the Court finds that certain issues raised by Mr. Rippo are not
cognizable in this post-conviction petition {(claim 22}).

Based on the foregoing, the State's Metion to Dismiss the Petition is hereby
GRANTED. Mr. Rippo's Motion for Leave to Conduct Discovery is DENIED as
moot, Counsel for the State is directed to prepare the appropriate Findings
of Fact, Conclusions of Law and Order consistent with the foregoing.

CLERK'S NOTE: A copy of this minute order toc be placed in the attorney
folder(s) of Mr. Owens and MY Anthohy.

MINUTES DATE: 10/27/08

PRINT DATE: 10/27/08 PAGE: 080

JAO11621



CCOLLOVT

ey et e s nan A

EXHIBIT 2



) 3

11/17/2008 18:08 FAX 7023825815 DISTRICT ATTY @ooz
1]} ORDR
DAVID ROGER
2 || Clark County District Attorney
Nevada Bar #002781
3 | STEVEN S. OWENS
Chief ﬁ%mty District Attorney
4 i Nevada Bar #004352
200 Lewis Avenue
5 || Las Vegas, Nevada 89155-2212
| (702) 671-2500
6 | Attorney for Plaintiff
71 DISTRICT COURT
CLARK COUNTY, NEVADA
8 | THE STATE OF NEVADA, )
9 Plaintiff,
CASENO:  Cl06784
10 | -v8~
DEPT NO: XK
i1 | MICHAEL DAMON RIFPO,
| 40619119
12 1
13 | Defendant,
14 FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

—
L R

DATE OF HEARING: 9/22/08
TIME OF HEARING: 8:30 AM.

-
o~

THIS CAUSE having come on for hearing before the Honorable DAVID T. WALL,
| District Judgs, on the 22™ day of September, 2008, on the State’s Motion to Dismiss and
| Michael Damon Rippe’s Motion for Leave to Conduct Discovery, STEVEN S. DWENS,
ESQ., appearing on behalf of the State, and DAVID ANTHONY, ESQ., appearing on behalf
of Mr, Rippo, his presence having been waived, and the Court having heard argument and

o I O B o R |
W ok = O NG

| having taken the matter under advisement, hereby finds as follows:
FINDINGS OF FACT
Mr. Rippo's instant Petition for Writ of Habeas Corpus, filed January 13, 2008, is
procedurzlly time-barred under NRS 34,726, which requires dismissal absent good cause for

')
B

L2 TR L S
-~ &

the delay and a showing of prejudice. Additionally, for certain claims, the petition is barred

I d
o

by NRS 34.810(2) as a successive petition, addressing issues previously raised on direct

I' . PAWPDOCS\ORDRWORDRZOZZ0297706.d0¢
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1 || appeal or in prior post-conviction proceedings (or an appeal therefrom) and/or address issues
2 | for which the controlling Jaw of the case has been determined previously (claims 1, 2,3, 5, 7,
311 5,12,13,15,16,17, 19 & 21).
4 The Court finds certain claims are barred under NRS 34.810(1)(b} as successive as
5 | the issues could have been raised on direct appes! or in a prior petition for post-conviction
6 d relief or an appeal therefrom {claims 2, 4, 6, 8, 10, 11, 14, 18, & 20). The Court finds that
7 | Mr. Rippo has failed to establish good cause for failing to present these claims in any earlier
8 || proceeding, and has failed to establish actual prejudice.
9 Further, the Court finds that certain issues raised by Mr. Rippo are not cognizable in
10 || this post-conviction petition (claim 22).
11 The record shows that more than a decade ago, Rippo's trial counsel knew and
12 aileged that the State was involved in the Federal sting operation by indicting Terry Salem
13 and manipulating the random assignment of the case and also that Bongiovanni failed to
14 disclose a prior relationship with witness Denny Mason who was the business partner of
15 reputed Buffalo mob associate Ben Spano. Accordingly, neither Biady nor ineffectiveness
16 | of post-conviction counsel constitutes good cause for re-arguing these ten-year old facts in a
17 . successive petition.
18 The record shows that Rippo’s trial counsel was weli aware that severs] witnesses had
19 || past or pending criminal cases against them and cross-examined regarding continuances,
20 § quashed bench warrants, and future benefits. Twelve years later, the various dispositions of
21 1 such collateral cases are not new evidence of undisclosed inducements, but are consistent
22 || with the trial festimony that no benefits were given and that such cases would rise or fall on
23 | their own merit.
24 The State has never suppressed such case dispositions {(which are a matter of public
25 § record), they are not favorable to the defense as either exculpatory or impeaching, and none
26 | of the allegations are material so as to undermine confidence in the verdict. None of the
27 | jailbouse infermants have recanted their testimony that Rippo confessed to the murders.
28 || Accordingly, neither Brady nor ineffectivencss of post-conviction counsel constitutes good

2 PAWPDOCS\ORDRFORDRZOZ\GIZEFT06.dos
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1 | cause for re-raising these ciaims where no new material facts arc alleged and there is ne
2} reasonable probability of 2 different conviction or sentence for Rippo.
3 The Nevada Supreme Court’s conclusion that the “evidence in mitigation was not
4 J particularly compelling” remains unaltered even in light of the additional mitigation
5 | witnesses and evidence now alleged by the defense. The “new” family history evidence is
6 cumulative to what was already presented. Recent psycholegical testing fails to reveal any
7 significant or persuasive diagnosis that would have compelled a verdict less than death.
8 I Given the swength of the State’s case in aggravation which included the tortuous
9 | strangulation of two young women and Rippo’s prior conviction for sexual assauli, nothing
10 | new in mitigation alleged by the defense would have had a reasonable probability of altering
{1 || the outcome of the case.
12 Any alleged intervening case authority fails to establish new grounds that were
13 | previously unavailable to Rippo, has no application to this case, or does not stand for the
14§ proposition alleged. Accordingly, intervening case authority does not provide good cause
15 for the instant petition,
16 | NCLUSION AW
17 “Application of the statutory procedural default rules to post-couviction habeas
18 | petitions is mandatory.” State v. Eighth Judicial Dist. Court, 121 Nev, 225, 112 P.34d 1670,
19 | 1074 (2003). Post-conviction habeas petitions that are filed several years after conviction
20 | unreasonably burden the criminal justice system. Id. “The necessity for a workable system
21 ¥ dictates that there must exist a time when a ¢riminal conviction is final.” Id.
22 Under the mandatory provisions of NRS 34.726(1), absent a showing of good cause
23 and prejudice, 8 defendant must file a petition that challenges the validity of a judgment or
24 sentence within one year after entry of the judgment or if an appeal has been taken from the
25 || judgment, within one year after the Nevada Supreme Court issues its Remittitur.
26 NRS 34.810(2) requires dismissal of claims which could have been raised in earlier
27 || proceedings or which were raised in a prior petition or proceeding and determined on the
28 || merits unless the Court finds both goed cause for failure to bring such issues previously and

3 PAWPDOCS\VORDR\FCRDR\GZEM7706 doe
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actual prejudice to the defendant.

2 Once the State raises procedural grounds for dismissal, the burden then falls on the
3 || defendant “to show that good cause exists for his failure to raise any grounds in an earlier
4 | petition and that he will suffer actual prejudice if the grounds are not considered.” Phelps v.
S | Dir. of Prisons, 104 Nev. :656, 659, 764 P.2d 1303, 1305 (1988). To find good cause there
6 | must be a “substantial reaslon; one that affords a legal excuse,” Hathaway v, State 119 Nev,
7 | 248,252,771 P.3d 503, 506 (2003).
8 B To establish good| cause, a defendant must demonstrate that some impediment
9 || external to the defense prevented compliance with the mandated statutory defauit rules.
10 | Lozada v. State, 110 Nev. 349, 353, 871 P.2d 944, 946 (1594). Even legitimate Brady
11 }| claims are procedurally barred when the basis for the claim was known and it was either not
12 g bronght in an earlier proceeding or within an applicable time bar. Hutchison v, Bell, 303
13 ] F.3d 720 (6™ Cir. 2002).
14 ‘Where an izsue has aiready been decided on the merits by the Nevada Supreme Court,
15 | the Court’s ruling is law of the case, and the issue will not be revisited. Pellegrini v. State,
16 i 117 Nev. 860, 888, 34 P.3d 519, 538 (2001) (holding “[u]nder the law of the case doctrine,
17 g issues previously determined by this court on appeal may not be reargued as a basis for
18 {i habeas relicf™); Valerio v. State, 112 Nev. 383, 386, 915 P.2d 874, 876 (1996). Thelawofa
19 | first appeal is the law of the case in all later appeals in which the facts are substantially the
20 || same; this doctrine cannot be avoided by more detailed and precisely focused argument.
21 | Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975). While law of the case may not
22 i apply where the facts are substantially different, law of the case “cannot be avoided by a
23 | more detailed and precisely focused argument subsequently made after reflection upon the
24 | previous proceedings.” Hogan v. State, 109 Nev. 952, 959, 860 P.2d 710, 715 (1993).
25 In order to assert a claim for ineffective assistance of counsel, Defendant must prove
26 | that he was denied “reasonably effective assistance” of counsel by satisfying the two-prong
27 | test of Strickland v. Washington, 466 U.S. 668, 686-687, 104 S.Ct. 2052 (1984); Ennis v.
28 ’I State, 122 Nev. 694, [37 P.3d 1095, 1102 (2006). Under this test, Defendant must show: (1)
4 PAWPDOCSORDRFORDR202:20207706.d0¢
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1 ¢ that his counsel's representaiion fell below an objective standard of reasonableness; and (2)
2 | that but for counsel's errors, therc is a reasonable probability that the result of the
3 || proceedings would have been different. Sirickland, 466 11.5. at 687-688 and 694, 104 5.Ct.
4 | at 2064; Warden, Nevada State Prison v. Lyons, 100 Nev. 430, 432, 683 P.2d 504, 505
5 Il (1984) (adopting Strickland two-part test in Nevada).
6 A defendant seeking post-conviction relicf is not entitled to an evidentiary hearing on
7 || factual allegations belied or repelled by the record. Hargrove v. State, 100 Nev, 498, 502,
8 I 686 P.2d 222 2235 (1984). Claims asserted in a petition for post-conviction relief must be
9 || supported with specific factual allegations, which if true, would entitle the petitioner to
10 || relief. Id. |
IT | In Nelson v. Campbell, 541 U1.S. 637 (2004), the Court concluded that the appropriate
12 § vehicle for a prisoner to challenge a particular lethal injection procedure was an action under
13§ 42 US.C. §1983, stating “a particular means of effectuating a sentence of death does not
14 directly call into question the ‘fact’ or ‘validity’ of the sentence itself” because by altering
15 | the procedure, the state could go forward with the execution. See also, Hill v, McDonough,
16 || 547U.S. 573, 126 §.Ct. 2096 (2006).
17 | Although Sharma applies to cases that became final before Sharma was decided in
18 2002, it does so not because it is a retroactive “new rule” but because it was held to be a
19 |i “clarification” of the law. Mitchell v. State, 122 Nev. 1269, 149 P.3d 33 (2006). The
20 distinction is critical because as a clarification of law, the basis for the claim was always
21 || available to Rippo and is now proceduraliy barred.
22 Although Polk v. Sandoval was published in 2007, the basis for the 9% Circuit’s mling
23 | was not new law but was Federal precedent decided decades earlier and which bas always
24 | been available to Rippo. Polk v, Sandoval, 503 F.3d 903 (9™ Cir. 2007). The Polk decision
25 does not address retroactivity of Byford and the law of the case remains that Nevada’s
26 |f change in the premeditation/deliberation instruction has only prospective application.
27 Garner v, State, 116 Nev. 770, 6 PF.3d 1013 (2000). Furthermore, because of Rippo’s
28 || conviction under a felony-murder theory, any error would be held harmless, Bridges v.
5 PAWEDOCS'GRDRFORDRIZ022020T706. doc
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State, 116 Nev. 752, 6 P.34 1000, 1008 {2000).

2 The validity of a prior conviction used for sentence enhancement may not be
3 collaterally aitacked in a subsequent offense. See e.g., U.S. v. Martinez-Martinez, 295 F.3d
4 || 1041 (9™ Cir. 2002). Neither Roper v. Simmons nor U.S. y, Navlor hold that a prior juvenile
5 crime of violence may not be used as an aggravating circumstance for a2 murder committed
6 | after the age of 18, |
7 Blakely v. Washington was not a death penalty case and it held only that “any fact
8 | that increases the penalty for & crime beyond the statutory maximum must be submitted to a
9 || jury and proved beyond a reasonable doubt.” Blakely v. Washington, 542 11.8. 296, 124
10 | S.Ct 2531 (2004). In 5o holding, Blakely situply repeated the holding of a well-known case
11 | decided four years earlier. Apprendi v. New Jersey, 530 U.S. 466, 120 8.Ct. 2348 (2000).
12 I Blakely does not support Defendant’s position and neither Blakely nor Appendi are ttmely
13 | raised four and eight years, tespectively, afier they became law.
14 QOnly after a petition survives a2 motion to dismiss and claims are found warranting an

13 || evidentiary hearing may a party invoke discovery to the extent “good cause” is shown. NRS
16 || 34.780. Federal courts do not allow prisoners to use federal discovery for fishing
17 || expeditions to investigate mere speculation. Calderon v. United States District Court for the
18 || Northern District of Califomia, 98 F.3d 1102, 1106 (1996). Only where specific allegations
19 || before the court show reason to belicve that the petitioner may, if the facts are fully

20 || developed, be able to demonstrate that he is entifled to relief, is the court under a duty w

21 } provide the necessary facilities and procedures for an adequate ingniry. McDamel v, United
22 || States District Court For the District of Nevada, 127 F.3d 886, 888 (1997).

23 /17

pL 38 RS

25 [ /17

26 § /74

27 | /771

28 0 /174
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1 ORDER
2 Based on the foregoing, the State's Motion to Dismiss the Petition is hereby
3 | GRANTED. Mr. Rippo's Motion for Leave to Conduct Discovery is DENIED as moot,
4 | DATED this ___ day of November, 2008.
6 | DISTRICT JUDGE
8 i DAVID ROGER
9 | Novada Bar 3002061 - ©
10 |
11 § BY
12 %@%}%N i D§§§cst Attorney
13 Nwada?m‘%@ﬁ@.ﬁz
14
15
16 §
17
18 |
19 |
20 |
21
22
23
24
25
26
27
28
7 PAWPDOCSWORDRFORDRZ022026T706.d0¢
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CASE WO. 108784

DEPT., NO. XX

DISTRICT COURT

CLARK COUNTY, HNEVADA

* * *

THE STATE OF NEVADA,

}
}
Plaintif¥f, ]
1 REPCRTER'S TRANSCRIPT
vs. i OF
} HEARING
]
MICHAEL D. RIPPC, ]
b
F
Defendant. i
]

BEFCRE THE HON. DAVID T. WALL, DISTRICT COURT JUDGE
MONDAY, SEPTEMBER 22, 2008

8:30 a.m.
APPEARANCES:
For the Plaintiff: STEVEN 5. OWENS, ESQ.
Deputy District Attorney
For the Defendant: DAVID S. ANTHONY, ESQ.

Federzl Public Defender

Reported by: Angela K. Lee, CCR #789

ANGEILA K LEE, CCR #789 671-4436
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PROCEEDINGS

THE COURT: Aliright. This is C106784,
Appearances for the retord.

MR ANTHONY. Good aitermaon, Your Honor. David

Astheny from the Federal Public Defender’s office.

THE COURT:  If's still morning,

MR, ANTHONY: What's that?

THE COURT:  [t's still moming.

MR, ANTHONY: Oh, it's still moraing. Good
morning,.

MR. OWENS: He's just anticipating how long it
might he, Steva Gwens for the State of Nevada,

THE COURT: Al right. And waive his presence
{oday, Mr. Rippo's presence today?

KR, ANTHONY: Yes, Your Honer.

THE COURT:  All right, '3 on for the Stale's
motion to dismiss the petition fo feave to conduct
additional discovery. In some respacts they're connected,
the issues, but the mefion to dismiss was actually filed
first, 50, Mr. Covens, do you wish to bz heard?

KR, OWENS: Sure. Thisis a capilal murder

o0 vl OFE M B Bad P e

R oed RO . o T R
FEEBREEREZESNSSIEORDB w

case, Judge, two deceasad victims. The defendant was
sentenced to death, There was six agyravators total when
the verdict came back, Those have since been reduced down.

But there was a first post-coaviction petition.
Triat counse! by the way was Phil Dunlesvy and Steve
Wolison. Thers was a first trial -- first post-coavietion
getition in 1598. Took a few years to work its way through
that.

There was # evidentiary hearing. Phil
Dunleavy, Steve Wolfson, and appeliate couasel, David
Schiack, all festified at that hearing in 2504 over two
days of evidentiary hearing in frant of Judge Mosley, and
the petition was denied in 2004,

#t was affirmed on appeal in '06, and it's at
that time that the Nevada Supreme Court appiied the new
McConnall case and struck half the aggravators, the three
felony aggravators, leaving us still with three. They did
conduct 3 harmiess emor analysis and said if would not
have affected the jury's death verdict.

Rehwaring was denfed. Remittitur issued. They
went to Federal Court, and fairly yuickly they got back
fers on the instant second Stata habeas petition.

Thera are three procadural hars that we argue
apply. The first is the one-year time bar, and that's from
issuance of remittitur following direct appeal, 1dont

have the actual date ofissuance of remittitur, but § know
that cert was denied is October of '98.

THE COURT: Nevember ith, 1598, | thinkis
right.

MHE. QWEHNS: November 5th of 95 remititur
issues, and s¢ any petition filed after that, one year
after that date, would technically he barred under the
ong-year time bar absent showing a good cause and
pigjudica,

The current petition i$ alse procedurally barred
under 34.810 bacause it's a successive peliticn. You're
only supposed to have one bite at the apple, one chance to
raise all your post-conviction issues. And there's very
limited circumstances under which yeu can file a new second
petition.

fa a capilal case you £an on occasion shew good
cause and prejudice by asserting such things a5 aetua)
innocence of meffective sssistance of post-coaviction
counsa! bacause thay're entitled to post-convigtion counsel
on a capital case. So there's 2l sorts of good causes and
prejudice which are really the subject of -- of the
argument hera today.

There's also a third time bar, the five-year
tirne bar. | think that runs from a couple of di¥ferent
dates, Jut from conviction | think is one of the dates.

DB e TR AR e S D

[ R I S R B e T Tl s P S
G e 63 R ek T G G Sl O KN e T B o o MR

Anyway, we're well past five years,

Ang there's a presumption of prefudice to the
State, prejudice in terms of having to retry this should
the petition be granted at this peint which is now some
12 years after the first trial, Prejudice also in tarms of
corducting an evidentiary heariny or responding to the
claims amed coming up with answars for things that they're
alleging kappened 13, 12 years ago.

It's been 2 long time, memorias have faded, znd
we don't have anyone with percipient knowledge really of
what was going on there. And if's hard to reconstruct
things. That's why we have these provedural bars. They
want to get ail these claims done and out of the way sarly
oh in the case. So | have alleged application of of three
hars and that they have not shown good cause or prejudice.

Inoig that there are some -- { went down
through the claims, not just stopping at 2 ~ a sunmary
argument that they're protedurally barred, but | actually
g0 through the merits of the claims, at laast insofar as to
show there is ne good cause or prejudica from tha bar,

The first issue they raise was the - showing
the bias of Judge Bongiovanni due to Nevada's iavolvemant
in the Federal investigation. I's my argument that is an
oid clalm. That is nothing new that frial counsel wasn't
zware of and already raised.

ANGELA K. LEE, CCR #789 - 671-4436
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Right after e fal Sere was a mobion for new
triah, and that was heard notin front of Bongiovanni, but
infront of a differend judge. 1 fosgetwho it was right
now. But a separale judge heard the motion for new
trial ~ Judge Brannan — and denied it, and then that was
also tha subject of the dired appeat. Those issues were
warked info the direct appesl.

And bath things new that the Federa! PD s
dlaiming that they just recently discovered in the Faderal
investigation are containad in the pleadings of what frief
counsed knew back in 1906 was that mofion for new tria and
that sebserjuent appeat: Number one, that the DA - thelr
altegation is that the DA misrepresented it was not
involved in the investigation; and, number two, Hat
Bongiovanni risrepresented that he did not know Denny
Mason,

Bofhr of those Tacts were khown to defense
counset in 1996 through the Federal investigation. They
said we've got Federal documents from the Federal
investigation showing fal the State was privy fo of fook
part in this random — reamipulation of the random
assigrmert of cases,

Now for me o come back 12 years later and Iry
1o sort 2ll that out and expiain #, § don't know that !
can do that because | wasn't here, and | don't mow exactly

8

Bt there's ofher wihessas in Thomas Simms and
Michae Beaudoin and a Thomas Christas who the Federal PR
is now saying that they had inducements given fo them, and
their evidence of mducements come from publicly available
documents from Justice Court andior District Court showing
that these wiltnesses had other cases, alt of which was
kniown at the time of nisl. They were cross-examined on
that, the fact that they had pending cases or that they had
casesin the past

And the Federal Public Defender is saying that,
well, bacause, ke, for instance, Thomas Simms, because he
gota continuance in 1983 on his drug case, well, the trial
here wat "B8. But becouse he gol a continuance on one
date, that's — thrae years before frial, that's an
indicafian he got some inducemant in exchange for his
fesiimony.

Penple get plea bamains afi the time, and they
get cortinuances alf the lime, and they have cases
dismissed all the time, #nd if's not fisd to tesfimony.
There's nothing to indicate that fhat cordinuance had
anything to do with and was something hat was granted
sifered by the State in exchangs for his cooperafion.

Likewise, ey point out reduced charges ona
possession of marfjuang case in 1993, Again, Hree years
before he trial Thornas Simms had a marijuana case that was

€0~ A N R —
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everything that happened.

What i do know is that they knew since 1955
about these altegafions, and they can' just sit back and
then 12 years later ask for 4 hearing onthe medts on it
and ask for an evidentary hearing to fush all this ot
where the basis of he claim is avaiiable o them. And
they knew about i They cant sit back and delay in
bringing it.

And so if's my position they have na good cause
for explaining why they've delayed in bringing it, and we
don't even need to reach the prejudice prong atthis poist
on preiudice iv going back and trying to reconsiuct
enactly what happened,

Claim 2 trey say & a Brady viotation, filusz
to correct false teslimony and pattem of miscondixt
There were several witnesses who tesffied. They were
cross-exammingd by the defense al triai about whether or nat
they were recsiving inducements. Further testimany.

Some of fiese withess have went back ard forth
or redirect, re-rectoss, back and forth several imes
exammining them, are you sure you dort expec io get sy
benefit here, znd the witnesses alf said no, other than
Diana Hurt, & codefendant, who said | agreed that | pled
quity to robbery, and | agreed to give testimony, That
was eficited,

reduced down. Every marijuana case is reduced down.
That's rot an indication ihat there was some iciscement.

Likewise, hallery domestic viclence cases weie
dismissed in *33 and ‘84, 1dort know why those were
dismiszad, but they get dismissed all the time fthe
victim doesn’t show up.

| 2 prejudiced now from going back to'83 and
'S4, That is quile 2 long ime - 12, 14 years ago -
trying fo fird — and we don't have these cases anymore;
they've all been destroyed - lrying fo find out the actual
reasons of why a particular case was destroyed. |
shouldn't have to,

They have the burden of showing good cacse and
prejudice to overcome the prosedusal bar, not me, and Hhey
can't show good cause why they are just now coming Fsrward
with these public decuments, public records, of other cases
that these witnesses had that have always been availebic o
thvem, and the outcome alone & not a sufficient allegation
to fie i and fink it o some bargain or inducement in
exchange for tesbimony.

Likewise, ¥ some of the witnesses had pending
cases that two or three years after Irial were dismissed or
weie resolved in some way, that doesn't undermine the trial
testimony that they weren't expecting any faver, they
weiert offered any favor, they weren't going te get any

JAOT11633
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faver.

The fact that somewhers down the rwad their
cases were resoived is enfirely tonsistent with the trial
testimony. Theyre missing that — that fink to show that
there was some sort of inducement or delay. What they'rs
goiry o is that there was some defayed bargain. We're
going 1o ~ we can teli the jury et there s no
nducement, and then we'll take care of you down the read,

That's the adegation they're making, and the
fact that they simply show a case was resolved afterwards
does not merit that kind &f look and examination now 12
years after the fact.

They claim ineffective assitance in
investigating and presenting mitigating evidence. Well,
that's a claim that shouk have been raised on first post
zonviction, and 1 believe itwas in part. They've now got
soime gdditional allegations here of what the defense
attomeys coukd have dore in mitigation.

There was ro impediment external fo the defense
that prevented tham from coming forward with this much
saaner than some ten years now after the trial for the
first time, len years afterwards saying, look, there's
additiorsl family members that could have been called and
friends that couid have been calied, Those were all within
the unique knowledge of the defendant. He knows whe His

12

analysis once before an this case on the death penalty, and
they did 1 in the context of MoConnell. They took away
three of our aggravators, and they stifl said the case ~

the Stale’s case was 56 compelling here with twe women
sirangled and tortured with & skum gun and a priof cime of
violence, sexual assault an a weman whe Rippe let live, who
hie had aiso strangled in the saine way, almost & the point
that she passed out, ang used a stun gun on hay.

Thatis damming evidence in front of a jury, and
here's very litle in the way of mifiggtion evidence that
they're going to be able B come up with now to show that
the result woukd have been different had ey just added
another family mamber er two in thers of anothes friend or
soma other witness,

| think those are their main claims that they're
going after. Most the othars seem fairly - fairty stock,
and Fve respondad o them, | dor't know # the Counrt
wants ma to go pisce by piece through every single thing,
lcan doso. Butithink e snalysis in the briefs s
tairty adequate,

And, again, they're mostly going on these first
two or three claitns, so | am going to submit i at this
point on that argument and let them respond at His fime.

THECOURT: Al right. Anything vou want & add
to Clalr: No. 22 about lethal injection?
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farily and friends are. The State didn't prevent him frem
rakging that.

Ard I've read fhrough what al} those witnesses
would purportedly say. | den'tsee i belng as ko
teribly— | dor't see it as being much more or very much
different than whal was already preserded atifal. The
witnesses are basically saying about the same thing, that
Rippo had a stepfather whe dind early i his life and that
the steplather was — would demean women in Font of Rippo,
and he was too hasd on Rippo, and he had these challenges
to overcome,

| don't see them saying mueh of anything
different that the jury didn't already hear, and so|
charactenize it as simply comulative, Yas, they have new
withesses that weren't cailed. Yes, Wauld they have said
anything very much difforent? No. And # § wouldnt -
if ifs not substantis encugh to ehange Bie outeome of the
case, then they can't overcome the procadural bars.

They have io show good cause why they're just
now coming up with this new mitigation evidence and
prejudice, that if they had been allowed 1o pul on af of
this additinnal mitigalion, that § would have affected the
outcome, that e jury protably woukin't have voted for
daath.

The Supreme Court has condueted harmless emor

1}

MR, OWENS; | can ktk about Jethal injection,
Abseleiely. Thal was resolved i my mind by the US.
Suprema Court meently in Baze v. Rees, My primary
contention here is that we dont need t2 get inte the
merits of . This has been my amgument all along. We've
neverhad a case go 1p where Thad a Fnal raling on it by
the Nevada Supreme Court.

But my position is is chim cant be raised in
post conviction because the judgment of conviclion i
always going to say that he's convicted of murder and
sentenced to death by lethaf infection. No matier what we
do with that, we can't affact and change the behavior of
the - of the discrelion of the disector of prisens. He's
the one charged with bow he's going to implament the kthai
injection. He decides the protozol,

There's nothing this Court can do in the context
of this case, a collateral attack on the judgment of
sonviciion, that ean dictate to the directer of prisons to
change protool. it has i be done by some other
vehicle - a civit rights action or a request for
declaratory relisf,

I know they ratsed the issus here in Nevada in
the Castillo case, and they did it by extraordinary writ
petfiion. P ol sure that that was fhe proper vehicls
either, bt the Supreme Court at least grantad 2 stay of
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Castllo's execution, and they held that case in abeyance
untii Baza v. Rees was fesolved. And then the parties al
agreed fhe issus was moot, and they drepped i, and
Tastillo gothis case going again.

Buti don't think if's properly raisedin a
post-comdction petition, and even if 1 wera, | think Baze
v. Rees has put an end o that — to that argument,

THE COURT:  Aliight. Couple of procedural
questions. One is i's under the ofd case number. | know
that the - the wrils are captioned Rippo versus MclDanied,
the warden, and the State's been using The State vercus
Ripgo. |just~

MR ANTHONY: You imow, that's a comman thing
that ncours, Your Honor, The reason it does is because, as
the Court s aware, habeas corpus fs kind of a quasi
civi-criminal proceeding —

THE COURT: Correct

MR, ANTHONY: - and the statutes tafk sbout who
suf defendant is, and (he defendant is the warden.

THE COURT: Right.

MR.ANTHONY:  And so that's wiry we capfion the
saphions the way that we do.

THE COURT: Butit's sti under the same sase
number, $ guess that's my question. i's not — when |
saw yours, | knew that that's what was done. Butl was

18

the oiden days we wouid wait for a stay order from the
Federel court, bt whafs happenad in the meantime is, you
kniow, e Stale has becoms mere - mere vigomous abogt
their assertien of procedural default, and in order to
reciify the arguments that they bring up,  forces usto
make decistons much guicker then the Faderal Court makes
tem,

So #the Court's okay, il stat with my
argumert.

THE COURY. Sura. And vou can - | shouid have
indicated to you, but | mean there ware certain of the
tlaims that you haven't addressed. | dor'l see that as sny
fype of waiver efther way.

MR. OWENS: Okay.

MR ANTHONY:  Thaek you, Your Honor.

| think i¥'s imporiant in cases bike tis to
probably start out with where both parties agree, and ihe
first thing that the parties agree to s that Mr. Rippo has
the right to the effective assistance of post-convichion
counsel.

As the Cour acknowledged, this was a case where
the remifitur issued in 1898, For all cases that cowssel
is appointed to after January 1st of 1983, there'sa
mandatory ight to counsel. The Mevada Supreme Court has
held that when you have Lhe fight o counsed, that carmies
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wondering if there's a case number fiting as well where you
fited & new petiiion and it generated a new civil case
number, I'm not aware that there is, but -

MR, ANTHONY:  Well, it's an inferesting issue
that the Court raises about whether it shoutd geta new
case number. | mean searsonabie minds could maybe differ on
whether that shoukd be ihe case.

THE COURT: | justwant & make sure | have
everything under one umbrella. Itlooks like everything.

Even yours are filed under 106784, s0 'm presuming -

MR, ANTHOMY: That's correel,

THE COURT; ~ that! have everyhing.

MR, ANTHONY:  And maybe that sheuld simpiify the
issue, and hopefully everything that was previously before
differest Courts -

THE COURT: That's fine.

MR ANTHONY: - is befare this Court.

THE COURT:  What's the stalus of the — is there
a concurrent Fedesal proteedisg going on?

MR ANTHONY: There is, Your Honor. We
currenty have — the Siate's asked for ssveral
continuances to respond tn our Federa! pefition. Atthe
cuirent time they have not responded % it,

THE COURT: Clay.

MR. ANTHONY: S0 whatwe've dong is — back in

17

with i the right fo effective assistance of counsel, and
the — | dn't ihink that there's any dispete with the
State o this issue.

T next issue that arises i did we aliege e
issue of ineflective assistance of past-canviction counse!
in a tmely manner, and that kind of expiains — hal's why
| vias trying te explain why we've come back here belore we
got a stay from the Federal Court.

We've fitigaied this issue with the Slate
prababiy a half a dozen times, and every time we do, what
they say is we need to come back within one year of the
issuance of the remitlitur in the first State
post-cenviction proceeding to assert this aliegation of
good cause,

Asd if's our positian that the statute doesn’t
achually have an express time fmitation:, ud even i
they're correct and even if hey're dghf, thal we hiave to
do #within one year, that's why we came back here so
quiickly on this. Mi. Owens acknowledged we did come here
mugh guick ~ much more quickly than has been the case in
previous cases. Sol don't think that there's any dispule
that we have timely raised this aliegation of cause whick
is bases upon ineffective assistancs of post-comviction
counsel.

The next issue that needs to be resolved is
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whether post-conviction counsas performance was 1 | Bom post-conviction counsel's ineffectiveness, and what
deficient, and this is an issue zgain where the State 2 | thattakes us back to is that takes us to the merits of the
hasn't proffered any contrary angument on this point 3 | claims themsebves hecause if ws can show that the clairs

Cur arqument is that this: That first 4 1 have merit, e can — we can in essence step info
postcenviction counsel was ineffective because he failed 5§ | post-conviction sounsel's shoes, and we can litigate the
to basically do any research catstde the record on direct 6 | issues that he would have litigated if he would have been
awppeal, T | parforming effectively. :

#s the Court is aware, pest-conviction B Ang my understanding fram the way that the State
proceedings, the whale purpose for having tham is te have % { has argued this particular case is we Inak to the merits of
invesiigation that goes outside of the racord an direct 10 | the claims in the petition to see whether or not wa can
appesl, to look for issues of Ineffective assistance of 14 | overcome the procedural bars, and that's why we'ra alking
trial counsel, o look for issues of potential Brady 12 | about the merits.
violations, or any other constitutional issuss you can't 13 So with that said, { would liks to go shead and
teil from the record itself. And that's where we submit 14 | start addressing the merits of these claims. ity to
thal counsel was deficdent. Counsel didn’t de any 15 | follow tha same order that Mr. Cwens usad.
invastigation, Counsal didn't atach any exhibits fo their 16 Obviousty the first claim that we're looking 2t
petition. 17 | hare is 2 claim of judicial bias. We have alleged wo

W allege that by failing te do any sort of 18 | theories of cause. The first allegation was trat
investigation, that counsei was deficient, and | don't 19 | post-conyiction counsel was ineffective. f
think that the State has posed any contrary arguments to 26 | postconviction counsel would have thoroughly reviewed the
sy that there's a strategy in not doing any investigatien, 21 | record on direct appeal, he would have seen that this was
and | don't think they could meke that argument with & 22 | the primary first argsnent that was raised on dirsct
straight face. 23 | appeal.

So what we're left with, Your Honar, is that 2% Qur argument is this, that pest-conviction
we're Iaft with whether or not Mr, Rippo was prejudiced 25 | counsel would have done what{ did which is that he would

2 2
have gona over to Federal Court, he would have asked for 1 | absolutely no involvement in this crimina case.
the case file, ke woukd have read the case file, and he 2 And then the point is asked to the judge. They
would have - and he would have compared Judge 3 }askthejudge, do you know about whether or not the State
Bongiovanni's testimony of those two trials against his 4 | is involved in this, and the judge says, laok, all | xnow
representations that were mzda at the time of Mr. Ripao's 5 | is what's contained in the newspapers. And thea they ask
trial. And we argue that bacause he didn't do that, that & | him, well, do you know whether of nat Ketre is involved?
falls helow the objective standard of reasonablerass. 7 | He says, no, F don't know wirether or not Metro & involved

We'va atso allaged as cause thai the State 8 |inthls Investigation. Scthaf's the record we have at
suppressed matetial exculpatory and impeachment 9 | frial.
information. And when | say the State, Pm referring ret 1 Then we have the record o direct appeal. We
just to the Clark County District Attorney's office. I'm 11 | hava the State arguing in thelr answering brief that the
alzo raforring to the tral judge himself, 12 | State had no involvement, that there were completely

How, 2s far as the merits go, { think the oy {3 | different entities involved, and that there was no pressurs
point of contention that | can see that the State is 14 | put on Judge Bangiovanni.
arquing Is - is that thay're — | mean what happaned is, 15 Thes we hava the Nevada Supreme Gourt's direct
is al trial this argument gets raised, and the issue 15 | appeal. The Nevada Supreme Couwrt buys orsigns off on the
ticcomes js the Clark County District Attorney’s uffice 17 | representations made by the triai judge and the
involved in the investigation of the jutge. 18 | representations mads by tha State, that the Stats had ne

And when the issue is raised, the Stafe comes, 19 | involvernent whatsoaver, and that's their basis for denying
they make representations, they say we spoke with the 20 | the claim.

District Atarmey, we spoka with his fisst in command, H Then, you know, wa file this instant writ, and
Judgs Thompson « excuse me - District Attomnay Thompson, 27 the Blate arques the same thing in their motion to dismiss,
and Judge ~ Judge Bell - District Aticrney Bell. Excuse 23 | that the Court should deny it because it's law of the case,
me. I'm trying to think hack. And we've talked with tham, 24 | because tha Nevada Suprema Court already found that the
and they have represented to us thai the State has 25 | State wasn't involved.

ANGELA K. LEE, CCR#789 - 671-4436
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Then far the first time — and His Is what's
inberesiing Io me - is the Siate says the first ime in
iheir reply ko the mefion to dismiss, you know what?
You'resight. The State was invelved. The State was
involved in the sting operation against the judge where
they recsived a phonecall fram the FBi asking them to
presesd a bogus indictment for an individual named Terry
Salem. They asked himlo — they asked the DA’s offive and
the chief jicdge of the Eighth Judicial Distiict Coust 1o
nooidinale with 2ach offier so thal that case was assigned
to Judge Bongiovanni's depariment, and then the idea was o
see whather or ot Judge Bongievanni would proceed i take
any bribes from this indiidual. So in fact the Clark
County District Aferney's office was involved.

And also what we can show just from Judge
Bongiovanni's testimony in the Federal cases is thathe
Krew Metio was involver, and ha also inew that the Nevada
Dapariment of bwestigation was involved inthis, and he
aiso krew that Metro Infelligence was involved in this.

Sod you look at what the State has been saying
ginee the beginming of s case, all the way through what
they're saying now, what they'rs saying right new is not
consistent with whal they were previously represanting.
These are notconsistert representations.

The only issue that remains hete 15 whether or

24

Se the remaining issue here is was or wasni
trinl counse! aware of tase things. Our assertion is the
record #sel shows that they werant aware, Now, they
assert that they were aware, but that creates what's called
a faghuzl dispute.

When you have 3 factual dispute, the only way o
resolvé 1 is with an evidentiary hearing whese we put up
Mr. Dunlaavy and Mr. Wolfson and we ask them what they were
aware of. And1think what the record is going 1o show
very clearly is thal they wers leftin Sy dark and that
they were misled and tsat hey wete prevented, based upon
these represerdations, fom bringing forward a merttorious
medion fo disqualify the judge.

it zkso unfolds into this other argument about
the trial judge's relationship with one of e vicims in
the tass. The name of the individual was Denry Mason. He
was the victim of the stelen credit card offenses. And,
again, the Slate in thelt reply says, look. Everyone knew
that the judgs knew this person. He just contends that
it's not — it just doesn't matter, K doesnt disqualify

the judge.

Cur — our assertion, Your Honar, is this: That
if you look at a¥ of the — the iotality of the
circlmstances here and if you ook at the standard for

oblaining relief, the stendard i whether a reasenable
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not trial counset was of was not aware of the State's
invelvement. The State alieges without citing o the

racord itseif that, of, yeah, this was commen knowledge.
This was eomimon knosledge B the judge, # was common
knowladge to the Stats, and it was common knowledge b the
trial atforneys.

Bt if you lonk at the record which we've cited
in defad the moord shows tha Tial counsel was inthe
daik op this. The record shows that they wefe making
basically bare allegations in asking for 2 hearing, and
they never got a hearing, Al fhey got in response were
these misleading rapresentations that we're not involved,
we're not invelved, doptworry about B

8 hagically that's the reason thal we argue
that we can show causs because defersse altorneys have the
fight %o refy upon what they'te fold by the judge, and they
have & right k2 rely upon what Hey're teld by the State,
We don't have 1o automatically assume that the State is
lying. That's not how the system works.

Tha Stale has ethical responsibiliies o be
andid o the Count, and also e trial judge himself has
an obfigation 1o be candid, and when that doesn't hapgen,
that is A groursd for excusing any failutz io previously
raige s issue in court, and that's one of our theories
of caise.

2

persen would wonder whether e judge could remsin
imparfial under the cicumstances.

Cur egntention is hat the fral judge's own
actions in not disclosing his actua knowledge of the
State’s involvement combined with his failure fo discloss
his tetationshin to the victim wiiness is sufficient
circumstantial evidence fo show that he was aciually biased
and that he should have been disqualified from hearing the
cage.

And that biings us to the discovery mofion where
we're atlempling fo obbain discovery of information: from
the District Attorney's office, from Metra, and from the
Nevada — the Nevada Divisien of nvestigation in show
that, yes, Judge Bongiovanni was awase of these things at
trial ard just didn't disclose them. Ang our argument is,
is that would disqualify him frem the czse, We've cited
ample case law to the Cour.

£ the Court finds judicial bias, thers's no
further harmless emor thal's permilted, and reversal is
autornatic because if you have 2 biased judge, that
canstitites what is calfied structural ermot info the
proceedings, and s not susceptibie to hamless emo:.

Now, we've also alieged as the State has
reted — well, let me ke sufe l've addressed e Staie's
arguments. They argue that al coursel knew about .
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f've addressed that. Thals a fachual dispule. Andthen
they say look atthe motion for & new i, But agakn,

if the Court looks at the motion for a new trial which
we've included to the petition, § has nothing about any of
this stuff. Andin response, the State just parrots back
{he same representations that they made at trisl

So as ta the Claim 3 in he petition, we have
alleged that triaf counse] was ineffective at the panally
phase of irial, We've aflaged as cause that
posi-conviction counsel was inefleclive. nthe Slate's
argument, baskcally they say this agjument is bamed
because it coukd have been rised previously.

Bt the thing is, that's exactly our argument,
it could have been raised previously, and ft would have
been raisad previously i Mr. Rippo would have seceived
effective assistance from his post-conviclion atforney,

The Stat has never argued that post-conviction counssl was
inefleciive - or was effective which brings us to whether
or not e clair itse¥ has merit.

As far as whether the claim has mest, Tm sure
the Cosrt ts familiar with the Strdckiand siandard, it
sequires a showing of dsficient performance and a required
showing of prejudice. The shawing of prejudics requirss
that we show a reasonable probabitity that but for
ceunsels emors, the results of the panaity phase

3

small social history done by the psychologist saying that
there was a very negative refationship between Mr, Rippo
and the steplather,

Our aegument is that if friai counsel would have
been effective, he wouid have sharted this investigation a
long fime agn. And if he would have siarted it a long fime
age, he would have branched eut slowly and siowly, and
eventually he would have presented the jury with the same
avidence that 'm presenting to the Count foday,

i you look af the dectarations that we've
altached to e pefition and 1 i opposition to motien to
dismiss, they say it was onby on the day that the penalty
heating began at triat counsel was sBng in & som with
all the family members, and what they asked was is there
anyone hete ins the ronm thal would be willing %o lestifyon
behalf of Mr. Rippa? And evertually they settled on Stacie
Campanef, his younger sister,

The problem is, is that's all that happenad.
These wasn't an individual interview with her. Thay didnt
take the tima to work with her, and they didn't take the
time to falk with her alone. Ifthey would have, they
woudd fave presented o the jury what | am now presenting
io the Court.

And ) think # you look af the State's answer,
they say, look. its the same, but it's different in terms
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proceadings would have bee differert.

So i we look at the issue of deficient
performance, again, this is an issue the State originally
contests in thair motion to dismiss, butin the teply o
the mation to dismiss they don’ address — they don't
address this particoter lssue.

Whatwe've arguad is, & that trial counsel is
ineffective because they siartad their invesligation too
late, They started # two weeks before fial started, and
they only had a psychiatrist ard a psychologist see
Mr. Rippo | think it was only two days before the penally
hearirg even starad.

Ifs our argument that they were insffective
because to do a sufficient mitigation presentation achually
takes a substantial amount of Sme. I this case trial
counsal had at least three years to do a mifigation workup
in this case, bt instead they wait untii iwo weeks before
trial, aned thers they started working on &,

Bt the problem is, is what they dig up brings
up toe liite too late. Allthey have isthey havea
peychologishinterview Mr. Rippo. They get goed leads from
that psychalogist. They get good Jeads lo some nf the
records that 'm asking the Court fo approve subpoenas for
such as psychiatiic records when he was ien years old they
didn't oblain, other evidence i the social history - the

29

of degree ang detail. &nd our argument, Your Honor, is
that the degree and the detail is very different from what
you're seeing now versus what (he jury saw at the Sime of
the triat,

There's afiegations about sexcal abuse by the
stepfather against his daughters. Thers's allegations of
extreme physical abuse, allegations of locking Mr. Rippo in
confined spaces fike closets for a substantial period of
time, and this is corroborated by multipie collateral
sources who sould have bean contacted i trial counsel
would have started this miligation workup earfies, but they
dign't.

Ba the reason that they dider't go farthes isn't
because they had 4 stalegy. #'s because the penally
phase was stariing, and they had ro more time to do
additienal work,

What we've shown to the Court -1 mean
basicsty what this comas down lo is the only factual
dispute that remains is whethes of not we can show
prejudica which is whether we can show 2 reasonable
probabifity that the outtome of the proceedings would have
bean different if trial counsel would have perormed
effectively.

Gur argument 15, is that these allegations of
sexuai abuss, these aflegations of extreme physical abose,
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we have an expert report showing negropsychalogical
inpairment. Also it Includes poly substance sbuse. We
have afleged that coynsel was ineffactive for nst
presenting expert testimony et Mr, Rippo would perform
positively in 2 structured setting of a prisen.

1fyou compare what was oresented fo the fury
againgt what's presented to the Court, our argament is, is
that that at least entitles us to discovery in an
avidenfiary hearing.

&s Mr. Owens noted in his reprasentations, the
Nevadz Supreme Court looked at this issue previously and
they szid, look. This sfuffisn't particularly compefling.

SO AR B D P e
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sexual assautt sgyravating circumstance is invalid under
nsew authority under the case of Ropar v. Sinymons which came
aut in 2004 which was after Mr. Rippo's previous netition
hatl heen dismissed, ang Roper says that you can't senfence
2 juvenile to death, Our zrgument is that that rationale
zlgo applies whan you'rs using 2 statutory aggravating
drcpmstance to make someons afigible for the death
sanalty.

So our argument is, is that nat only should this
Court lock at tha mitigation evidence that wasn't
prasented, this Court should aleo leok &t the qualitative
weight of the remaining statutory aggravating

But that's based upon the record that was availabla at 13 | circumstances,
trial. 14 Qur aragment Is that in light of intervening
My argumeant is that that proves that counsel's 15 | suthority, that the Court couldn’t consider that
performance was deficient. This Court can compare that 16 | aggravating circumetancs, and the State has already
evidence against what's being now presented, and that's 11 | acknowladged fhat three aggravators have boen struck. So
really the question, about whether we shoald even geta 18 | we're lonking at one to two aggravators versus the
hearing to demnnstrate whethar we can make that shewing. 19 | nitigation evidence that we would fike to present at
Our argument Is that we can make thal showing, 20 | hearing, and thal's - that's our asgument on the argument
As Wir. Owens noted, the Nevada Supreme Court 2t | of ineffective assistance of frial counsel.
struck thies aggravating circumstances. Again, that aiso 2 The last argment that | would fiks to address
changas the picture befora the Court that was before the 2% | istheissue of prosecutorial misconduct This is flagged
jury. 24 |25 Clalme 2 in tha pefition. Cur argument for good cause
Wa have also mada an argument that the prior 25 | is, 2gain, that the State's failure to disclose material
2 Kk}
exculpatory and impeachment information is 2n impediment 1 | done this investigation. He shosld have gone azd looked in
exteral to the defense. 2 | thess court case filus,
M. Owens argues that this was - some of this 3 But gven if he hadn, it woutdn't makfer
evidence was publicly avaiiable. However, ifyou lookat 4 | because the State stil has 2 freestanding obfigation.
the case that we've cited fo the Court, the casa s callad 5 | They have ethiczl responsibilities. And aven the
Banks v. Dretke. i's 2 big case from the U.S. Supreme § 1 reprasentative for the Sate foday has the same sthical
Court from 2604, 7 | responshhilities to continue to disclose material
Ard in Banks, the State was making the ssme § | suculpatory and impeachment information aad 1o correct
argument that they're making hers today which is that if 9 | false testimony when it appears.
you would have been diligent, if you would have looked at 18 Now, we've talked a fittle bit sbout the case
the court Kles for all these guys, if you would have been 1 | dispositions here. The State says that Me. Simms received
more diligent, if you would have investigated harder, you 12 | one continuance, but that wasn't a banefit, Your Honor,
would have found this stuff, 13 | Thomas Simms received 18 continuances starting from 1883
But what the U.5. Supreme Court said is that's 14 | until 3 week after he lestified against Mr. Rippo, So ke
not hiow things work. The prosecutor stili has a 15 | got 18 continuances,
freastanding obllgation te do what is ethical, to disclose 18 Thes we put - then ! ~ in the opposition we
imatesial excuipatory and impsachment evidence, and also has 17 | puton—~or excuse me, At trial they put en the festimeny
a duty to correzt false testimony, and that duly is 18 1 of Prosecutor John Lukens, and Prosecutor Lukans said,
independent of iria} counzel's obligations. 19 | yaah, | became counsel on Simms' case, and | gid all of
We cited 3 case in the Court from the 20 | those continaances for kim because | wanted in make sure
Ninth Circuit that says. look. You can have cause from 24 | that he was availahie as a withess here teday,
prosecutorial misconduct and from ineffective assistance of 2 But he further testifies to the jury that 'm

counsel at the same fime. Those aren't mutually exclusive.
And we've argued both theories of cause to the Court today
which is both that post-conviction counsel ought to have

3
%
2%

going to fell you that his case is golng to rise and falt
on s own merits, and he says, we're geing to filza
habitua sriminal netice oy this guy, and he says ~well,
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he talks about making & phonecall o somecne from the ATF,
i mean Tery Clark, and says, well, but tere really wasat
any benefit there. We didn't - the Feds did nof pursue
sx-felor in possession of a Hreamn charges on him.

But that reslly begs the question, given this
other totality of the evidence that we're laoking at which
is that the prosecutor says we're going b file a habitual
criming notice on this guy, but Hen one week later what
happens instead? They convart all the falonies to gross
misdemeanors, and he gets a $1,500fine. So he goes Fom
looking at 2 iife sentanca in prisonto 2 $1 500 fire a
wesk afier his festimony.

And basically that's the same things that
happens with these other wilpesses. ifs the same striange
coincidence. And & happens also with the witness Michael
Beauduin, We've attached 5 declaration from Mr. Beaudoin
saying that, look. | got caught again for felony
distribation of methamphetamine, called up the
prosescutos on the phone, and { wanted him o gt me out of
jail. And the prosecutor, Mehvin Harmon, agreed to comvert
my felony charges o misdemeanors and to lef me serve jail
time, and 1 didn't have le go lo prison, Thatwasa
heneft that ocaumed before Me. Rippo's irial, and no one
hera is disputing that it wasn't disclosed.

And, again, | dont inow how this necessarly

wotld ok like H knew, that Mr. Rippo had actually
confessed to me. Anc we can'{ look at thaf and say that
wouldn? have provided a ground for impeachment,

Wa have 2 sams thing with the jaithouse sniteh
David Levine, He gives one stalement to the pelice where
he says that Mr. Rippe confessss but has no defails. S
then they get a second statement from him. And then wa've
get a declaration from Mr. Levine who says, look. Those
details that | put in my second siatement were actually fed
to me. They aciually told me about the extension cords and
the ligatures and what was used to kil the victins. Andso
when | said # inthe supplemeital police reporf, hese
wete {acts hat were being fed to me.

And, again, the isste is: Would these things
have impeached this witness if ey weuld have been
disclosad, and { don't really think there can be any
dispute on this fact that they would have,

5o what doos that isave us with? That leaves us
with whal is the prejudica? The prejudice is for the Brady
violaions whether there's any reasenable possibility that
the outcome wauld have been differeni i these things would
hiave been disciosed.

The standard for false testimony is whether
there's any reasonable likelihoed the faise testimony
affectedt the verdict, and we submit that we can maks that
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woukl have bean one that woulkd have been apparentfrom the
publie record either because, again, e Mr. Owens stalss,
it's atways haed bo prove these things jest by leoking ai 2
docket sheet. Ifs much — oncs you talk o the witness
thouigh, we have, you know, the declamtion fram the witness
stating Hhat it was a quid pro cuo benefif or that he

called the presecutor, and the prosacutor did that for kim
inexchangs. And aven if # wasntquid pro que, it sl

existed before Mr. Rippo's trial which means that it should
have been disclosed,

Wa have the same thing with Thomas Christos. We
have 2 quy who has & felony home invasion charge, and then
its continued and if's confinued, and then again, you
know, a monih or wo after Mr. Rippo's trial, its
converied again to a misdemeanor or actually hat one might
have beer dismissed. 'm notsure.

But anyway, then we have these — we have these
thres jailhouss withesses. | don't think the Stete’s
disputed anything about these jadhouse winesses. | tink
one of the most egregious cases is the one of James Ison
who testifies thiat Mr. Rippo confessed Jo him,

Bet we heve a declaration from Mr. Ison thal
says that before | wert tn testly, the proseculers put ms
ina reom alons with ali the discovery in the case, and
they et me look at it so that | could give details so #

37

standard, Your Honor, because what the State basicaily had
is 3 codefendant, Diana Hunt, whe expressly moeved
benefits, and then they paraded I think about sl informant
winesses in front of the jury. They didthatfora

reascn. Because ey needed to correborats the testimony
of the codefendant, Diana Hurd.

Our aigument Is, is that alf of hese benefits
woulkd have been material if you lock at them afl together,
and that's why we've asked for discovery and hearing
becauze now the question is what did the State know and
when did they know it

Now I'm ot leveling any charges against
Mr. Owens personally, but | don't know what he's done
make Himself awara of the files in the mosecufionfile,
whether there’s material exculpatory impeachiment evidence
sitfing in there right now o whether he's going B loak at
the codefendant’s files of the flos of Mr. Simms or
M. Beaudain.

And the bottom line is this; That he's
asserting as & defense that there wers no benefits, Wed,
that really begs the question of whether there were
benefits and whether them's evidence of benefits sitting
ir thei files.

That's why we're arguing that we need discovery
ard a hearing, because we car't show actual knowledge by
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the prosecution unless we can fook at thelr fles.

Otherwise you could never prove aciuat knowfedge 12 years
after the fact Their notes that they created before and
during trial are the best evidence of what they knew at the
fime. Thaf's why we're arguing thal we ned discovery of
ihese things.

Very briefiy] wanted to address this Cour's
question to the State atout the lethal injection claim.

The State argues the case of Baze v. Rees and says that we
are foreclosed under Baze,

The one salient distinction | think this Court
can distinguish from the Baze case i that in Baze they
testified about how the Kentucky medical personnel went
through common and rew bainings they did over ard over fo
fnake sure that they were compelent whon they were
admiristering the lethai drugs. We donThave any such
evidence iny this case that the peaple wio are conducting
the lethal injection process have done any trairing at all.
Nothing, There’s no evidence of lraining.

The second thing that distinguishes this case
from Baze is that in this case in Nevada the person who's
injecting the chemicals & in a separate room and can't sse
the inmate.

And we've included in 3 deciaraiion ffom Mark
Heath who is 51 expert in anesthesiology, and he's alked
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kriow, young gins in Gis Scouts; young girls doing thesa
thirgs, you know, going fo their first prom; this, that,
and the other.

Ard the reason that we've argued that that's
orejudicial is because, you know, there wete in fact wo
murders hera, but they were murders of adult wemen and
weren’t murders of a0 young childeen, And our argument
is, is that by putting these scrapbooks info eviderce
abeut, you know, showing them excessively as children, that
thiat was a prejudicial thing for Mr. Rippe,

And if the Caurt looks ai that together with the
ather ineffective assistance of trial coursel, we assert
fhat it would have made a difference, at least forone
juror, and hat's all we have to show to get a hearing.

Thank you. And if the Cowt has any
questions -

THE COURT: Alisight Thank you very much,

Me. Owens.

MR OWENS: 1wl go through in fhe same orfer
responding to the issues raised. As 1o judicial bias in
Claim 1, they're alleging ineffective assistance of counsal
for ot reviewing the Federai fie, suppeessing maledal
evidence, and that we ate admiting the State's
Evolvernent,

¢ did not intend to admit anyhing in any brief
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about how it contravenes all medical standards o do
something like that where you're injeciing lethal chemicals
into 2 person who's i a separate oom where you can’ see
them bacause you have to see whether or aot they're
CORSCIOUS O unconscious before you inject the last
chemical. i yon don't, then it causes that cruel and
unusizat punishment which is that you have a person who is
unconscious and sliowly suffucating to death.

But you just can't tel) becase the sacond
chemical masks the appearanca of the person suffocating,
and it makes the process pleasam o visw by the people who
watch e lethal injection s0 the petson is not fiopping
around. But what you really have is a person who's slowly
suffocating to death, and that's why we would argue that
this case is distinct frem Baze.

Cine offwer claim, 2nd then Pl finish. Just
with respect te the victim impaetiastimany, Yoar Honor, on
Chim 12, the ene thing that | would like 1o point out is,
is that when tes claim was raised on direct appeal and
when % was raised on post conviction, ey dida't include
any exhibits with the claim.

And the exhibits that they should have incided
were these screpbooks flom the two viclims that were
created by the victims' families, and they were entered
into evidence, and the scrapbooks shew the vicims as, you
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that b filed in this case. § don't xnow what happsned. |
wasn'tthere. | wasnt partof the proceeding. Im simply
looking at the documents the Federal Pubfic Defender has
provided which indicates fhere was a canversation with a
depuby of our office and that there — that's the only
place I'm getling thet is from their own documents. So!
don't infend o say that we were imvolved. | simply don't
know.

Ard we don't need lo seach the marits of that.
As interesting as that is, that was Snown before, and they
say thal - that | haven't ciied & the recard and that
this wasn't raised ins the motion for a new tial, | did
bring with me hers today -~ and it may not be pard of the
record in front of Your Honor, so | made copies — but it
was definitely partof the record in this case, and this is
the repiy brief from direct appeal.

May  approach?

THE COURT: Yes.

MR, OWENS: [Directing Your Horor's attention to
page 2, and 'm guing to quote partof it and this 3
docurzent filed by David Schisck on diract appeal. He says,
specific - quote, specfically part of the lvestigation
proceadings sgainst Judge Bongiovanmi involved &
manipsation of e random assignmest of coses so that
particular cases woukd trask to his department. if the
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office of the Disirict Atlomey were involved in any aspect

of this siuation, ther the reprasenlations put on e

racord during irial were macsurate. Only an avidentiary
hearing done i the light of the trformration released with
the discovery in the Federal case can answer the questions
that have artsen.

So they have received discovery in the Federal
case that helped them make an aflegation that the State was
involved in the maniputation of 2 random assignment of
zases. Thals the exact same thing that the Fedaral Pubiic
Defender is here saying foday, that ey have recontly
received dscovery in the Federsl case that sungests the
State was invalved in the randam manipulation of cases.

That allegation is ten years old, ten years okd,
Thay've known abaut that. s e same old claim come up
again. aiso noled inthe documents from the Federal
discovery provided to rme by Mr. Anthory thet a chief judge
was involvad, znd we know fom very recent history in this
case that only B¢ chief judge has the pewer lo mardpufate
the random assignment of cases,

And 50 in context - and | don't know. {wasn't
fhere, so this ise't testimony. But{ can put fwo and wo
together and - and - and very sasily se2 how a chigf
jixlge would be able to manipuizte and put the case in front
of Borsgiovanni.

44

part of that case, Thers was a iot of facts, a bt of
details coming out an the case that they haven't shown that
we had any involvement in atall

What thay have shown is that we filed a case and
before Stew Belf ook office. [t was apparently a the
request of the Fademl nvestigetors, b they haven
shown that we misrepresented things in cowst a year later
when we said we're not involved in whaf's going on now.
Here's this newspaper. Here's gl Ihis {alk about
Bongievanni taking all sarts of bribes i all sorts of
argas. They havent shown that we've had any involvement
in that part of the invesligation that ied 1o the charges
{hat arcse in the middia of tal,

All they've shown is exactly the same thing that
they afeged a decade g0, and bere we are st in the
same place we were a decade a2go. They can't just sit back
and let this stew and then fen years later say, wall, now
we want 1o gei to the battom of if, now we want fo put
Jidge Bell on the stand, now we want g put on the
proseculor, now we ward b find out who the chief judge was
and gatio ihe bottom of all this that happenad,

Thay haven alieged anylhing hers that isnt
consistent and cant be reconcited with an understanding of
how things ranspired and the dates. And what the facds
ultimately woukf show, [ don't know, but it's toc Jate.
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| would alsa note that — that that was done in
Decernber of 1954 that that case got tracked in front of
Juige Bongiovanni, Stew Bell did not fzke office unti
Jarnary of 1985, a monih lzter. To what exlent he was
peivy to the racking of Shal case, | don't know, Buthe
took office @ month later. I is almost 2152 year
later that the newspaper siarts printing reports about some
Federsl investigation about Judge Bongiovanni in the middle
of this Fial, a year later.

Sa | can ezsily see how a prosecuior in cout
coud represent that he tatked to Stew Bell and said that
the DA's office is not involved in any Fadorst
investigation. if we were invoived with Hat manipulation
of the case and we had knowledge of i, it was 2 yeat
eatlier.

Aed | dont know that even on e facts as
they're alleged here that we would have any reason to
indicate that that case that we might have helped through
the chief judge who wauki be e only one whe had authorily
lo do that ~ of course, we ase the only ones that can file
acase, 50 | cab see how this might have come aboul.

But why would we think that thal necessarily was
the: same Fedaral investigation that's being reported on &
year later iy the newspaper? The Federal investigation was
exiensive. This case infront of Bongicvanni was just one
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its procedurally bared,

They ondy gef that undear the guise of this Brady
claim, that we withheld things from them. They had thatin
1998, So their good cause and prajudice fo overcome the
procedirat bar and raise this sow ten vears later just
isn't here, Thal's my response on judiial bias.

The same goes for Detiny Mason. itsbeena
while since {'ve lotked at the motion for new Kal.
it's notin theee, then it in the spening bref on direct
appest Ifsin the brief somewhere. ive read i I
the Court needs me — in fact, lef's see. | might have #t
hera in my noles wher 1 last looked at this when the
defense knew that Borgiovann - yeak, ifs in fhere.

That was the sublect of the motion for new
trial. Bongiovanni faitad to disclose his business
relationship with Denny Masoi's business padner, Vince
Spano, who was purportedly 2 member of the Buffalo La Cosa
Nostiz gang. That's whatwas in the motion for new friai.

THE COURT: Nolreallya gang.

MR, OWENS: Well, whatever -

THE COURT: {ve never heard of La Cosa Nostra
being refered {0 2% a gang from what | undersiand.

MR OWENS: Allright. Butthat was the subject
of tha mofion for & new trial, so that was in them.

Again, | would have fo go back and look at &, and perhaps
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Your Konor will, 1 | not every atlegation of post-conviction counsel that erors
If there's any dispute of fact here, if's about 2 | that amounts - that raises fo good cause. It's only those
what the record shows or doesn't show. I'tn siggesting 3 | srrors whare #t's so egregious that if soskoonviction
thelr Hegations are belled by the record, that they 4 | counsef hiad done things differently, they would have been
didn't ave knowledge of this. That doesr't create a 5 | saccessfal, and the writ would have been granted, and Rippo
dispute of factthat has to bo resolved necessadily in an 6 | would heve earned himself a new trial ar a new penalty
evidenfiary hesring. We can show they knew these T | tearing. Only those errors in post-conviciion coumsel can
altegations and {hat it's tot a Brady violation, and 8 | they raise now a8 having good cause.
there's ho good cause fo dive into i af this peint. q And now stepping isto the shoes of Chris Cram
Ingffective assistance of post-conviction 18 | and David Schieck, they could have ony raised allegations
counsel - wel, ineffective assistance of trial counsel in 11 | of ineflective assistance of trial counsel, Under
presenting mitigating evidence is their claim, They only 12 | Sirickland they woukd hava to show that their performance
get there through the allegation that post-conviction 13 | Tell below an ohjective reasonable standard as of 1998 when
counsel was ineffective, and se - and then thay jump right 14 | this trial occureed, not by today's standards, not by the
into the merits. 15 | Federal Public Defender’s standards.
Wll, it's not that easy. Yes, you look at fhe 1% They have one or twa capltal cases per attorney
mesits to get soma insight about the prejudics, but you 17 | in their office. That's nof the sealify of practice here
sUifl have to have this two-step process. You lookat it 18 jin Clark County. We have attoreys that have mulfipte
through thie prism of these prosedural bars, They haveto 18 | cases. That dossn't make them per se insffective just
showe that post-conviction counsel, David Schisck and Chris 20 | because they didn't get arodnd to doing some of the things
Oram, wera inaffective in Railing to raisa the 21 | that the Federal Public Defender would have all fhelr time
ingflectiveness of trig counsel. And it gets more 22 | and money to focus on and do an entire workup.
complicated, B In 1996 we have to look at what the siafe of
M. Anthoay can only raisz ineffective 24 | practice was here in Nevada, and then they -
assistance of post-conviction counse] as good cause. it's 25 | postconviction counsel David Schieck would have had o
4 4
have shown that ftal counsel was ineffective, fell helow 1| 12 years later the Faderal Public Defonder has 2 new
an objective standard at the time, and that, once agais, 2 | expert,
the oulcome would have been differend, that ifal counsel 3 Fwould argue that is just not going to suffice
was 50 remiss in theirdutios in presenting mitigating 4 | to reopen agase that's this old. You can always gotos
evidence, that had they done things gifferently, again, the § | new expart and get a new opinion. You can always find some
aufcome would have Been different. The jury woulde't have § | oxpert somewhere, and | don't know how many experts fhey
voted on death. 7 | consulted before they got the one that they put in this
Again, | fecus on the strength of the State’s E | petition.
case in aggravation. There's very lithz in the way of 8 The fact is that trial counsel did consult a
mitigation that's going to overcome that woman who came in 10  psychelogist and a psychiatrist. His only argument is that
and testified that she had hean sexually assaulted and 1 | they didn't have enugh time. Again, we ook atthe
stunned with 2 stun gun and choked with a ligature znd with §2 | sqalilies of triaf practice in the Eighth Judicial District
Rippo’s hands to the polnt of blacking out in the very same 13 | Courtin 1996 and attornays that have a heavy case load,
way that these two women now that were the subject of the 14 | the fact Is they still got those raports done.
murdar, very sirsifar except that the two womsn died 2nd 15 And the fact that some other psychologist now
fhere was no evidence of sexval assault with them, 16 | would add something new? What actually does he have new?
But hoarfng that woman take the stand aad 17 1 1didn't sotualy hear, Maybe it was this
knowing that Rippo had done this before, that's the most 18 | neuropsychological impairment. Again, is that -~ whatever
compalling evidence. There's very litila in the way of 19 | that is, whatever that means, is fhat going to be
mitigation that's going to overcome that. 2 | substanfial enough that that would have persuaded our jury
And what do they have now here affer 12 years of 2t | notto sentence Rippo to death?
new mitlgation avidence that they say that David Schieck X He mentions sexuat abuse. i think it was Just
should have gone and done and should have found cut? Wel, 23 § in regards fo Rippo's sislars, not as to Rippo. f'mnat
wa know that the trial atforneys did consult 2 psychologist 24 | surz how exachy that would be relevant and how that would
and a psychistrist, apparantly Just net the right one. Now 35 | come cut unless Rippo himsel was the subject of sorme sort

ANGELA K. LEE, CCR#789 - 671-4438
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50 51
of sexual abusa that the jury didn't hear about. 1 | the stepfather, James Arzinni (phonetich would garble with

They're saying sexuat abuse of Rippo's sistars. 2 | Rippe's sllowance and paycheck: and he was alviays Bard on
They're just portraying the stepfather ss a bad man. | 3 | Rippo, would push hir, and tell Kim ke was naver qaing fo
don't know that that's raally mitigatian evidence that 4 | amount to nothing; that he foved us, but was very hard on
would kave been that useful, 5 | us; woukd degrade women in front of Rippo; that Stacie

Physizal zhuse, locking him in a closet, that he f | Roterdas and her mother would visit Rippo in prison; Rippo
wotld perform positively in prson. Well | know that triat 1 | was good with chiltren and madz sure everyone had 3 good
counss] did eficit some of that information. Trial counsel 8 | Christmas.
cafled James Cooper who was a vocational instructor, g And then there was 2 letfer from Carsl Duncan,
laundry, dry cleaning, and pressing af the prison, and ha 16 1 That was Rippo's - that was Rippo's mother. She agreed fo
was a prison minister st Jean, saying that Ripgo had e 14 | send Rippo to Spring Mountain, but he didn't get the hels
disciptinaries i prison, and he didn't gat the prison 12 | thathe needed. He wasn't there - she weasn't there for
tattoo and would do just well in prison. That sounds fike 13 | Him when the hushand was dying of cancer. That Rippe did
the same sort of thing hera, They would justuse 2 14 | weliin the prison enviroamest.
different expert to elicit the same testimony. 15 Finally, Rippo gave an allocation saying that he

Thay called Robert Duncan who was Rippe's 18 | pled guity to the prior sexual assault In order to spare
steplather saying thai Rippo had jobs after his release 17 | the victim and that e prays for the victims’ families,
from prison, be overhauled engines at ome, he neverwas a 18 That's the substance of the zase in ndtigaticn
pioblem, He had girlffiends. Probation officer only came 1§ | that trial counsed did put on. 1t's not that they put on
by once, He 2in't get the help he needed in prison. The 20 | nothing at all. K's just that with 12 years and with the
mothes was under medication. He elicited that kind of 2t | resource of the Federal govemment, they hzve been abls to
informatien. 22 | do morz investigation,

The defense - counsel at trial also called the ¥ £} But what they haven't covered is sither
defendant's sister, Sf2cie Roterdan, who sald the 24 | cumulative or sa minor i nature it's not going to overcome
stepfather did not encourage Rippo; that the father died; 25 | the aggravating strength of the State's aggravating cases,

52 53
and on that basis | would urge you to deay that clalm, 1 THE GOURT: {kay.

THE COURT: Lzt me just ask you, and mayhs if's 2 MR.OWENS: And they did get back here in a
reiterating something that you've already talked about 3 | timaly manner, and § dos't think that - that following

This interalay betwean - the distinction 4 | Brst post-conviction petition that there is aperse
hetwsen the issues of walver or suncessive petitions under 5 | ope-year time bar, That's the one year time bar under 7 -
34,843 and the requirement or good tause, that there be 6 |72
somé ipediment axtarnal to the defanse which prevented 7 } have argued on orcasion that at 2 minimum
their compliance or made it so that they couldn't raise 3 | we're logking at at least you have - do you have any
certain issues, if's not enough just to say or is it enough § | claims against post-coaviction counsel Hled within one
just so say, well, post-conviction counsel the first time 10 | year, otherwise it doasn make sense, Butlusethat
around was ineffective, 5o we can - we ¢an reach these 11 1 simply 3% 2 guideline. The Nevada Supreme Coust has never
fssues again, and the issues that would prevent that 12 | come out and said there’s onesyar time bar foliswing the
ordinarily under 34.610 don't apply. 13 | first post-conviction procesdings that you have to get back

Do you understand ray question? 4 1 inthe Stale cowt. They say thet you simply have lo do so

MR, OWENS: |think so. Yes, they're entitled 15 | without unreasonable delay,
to effective assistanee on post conviction. 1% And just because vou might get back in State

THE COURT: Right. 17 | court timely o one lssua dossn't mean you get to

KR, OWENS: And | think the wey that fhat's 18 | aulomatically jump into the shoes of first postconviction
reconciled with the law that says that there has to be an 19 | counsel and redo all of the first post-ceaviction
impediment external to the defense. [hink that is the 20 | proceedings, an issue by issue process that we go trough,
fact that counse! was appoited under law, Thersfors, #1 1 ananalysis. Look at the merits of the clain and make 2
that's consistant, thaf post-conviction counsei was the 72 | decision about whether or not they've shown goad tause and
stumbling black that prevenisd them from gatting it because 23 | prejudice to raise that particulsr claim based on
sounsel wasn't performing 2s the constitutionally mandated 24 1 gostconviction counsal's ervars in a successive petition,
counsel, 2 Claim 14, Roper v, Simsmons they say invatidates

ANGELA K. LEE, CCR #789 - §71-4436
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the prior sexual assault That's aninteresting lagal
argument. ' eot awars of any cowt anywhere that has
extended Roper v, Sinmons o say that vou can never vse a
Juveniie conviciion in any context in a capital case as an
aggravator, That wasn't tha holding in Roper. Roperv.
Simmens simply said that these whe are mentally refarded
are less culpabie; therefore, they're nol sublect o the
death penatty,

Now that's 2 huge leap i say that, well - I'm
somy. § wasnt menial retardation, was 17 [{was
juveniles, Juveniles are less culpable, Their brains
havent fully developed; thersiore, they're nel subject to
the death penatly for murders that occur whenthey're a
fuveniie.

They neveer iook that next step that says, well,
that peier convictions committed as a juvenile can't he
used s an aggravaltr, No court anywhere has hekd that,
And in 8 suocessive patiion this, o, | don't think this
is the time fo fry to extend legat authority, if there's a
case on point that said Hat, then bing &, and then that
might be good cause to reexamine that aggravator. And then
maybe you wouldn't have been sentenced fo death had we not
had that aggravator, Bet withow that authority to
overcome the procedural bars thal they have a novel legal
argument, thaf's not grounds e overcome the procadural

58

tha fact thatl the case was negotated in a manser tatis
not enfirely incensistert or with what the charges were and
with what wouid be a nermal negotiation iz not any
indicatian of exculpatory evidenoe that readed In be
dlisclosed.

They were aware that he had cases. Hewas
awarg — they were aware that he had cases negotisted.
They were aware that ihese withesses had pending casas.
The fact thal those pending cases were resolved ina
padicuiar manner s net eviderce of any sor of
inducement.

In Goings — | think Tom Simms's case was
marijuana that was reduced down o the gross misdemesanag,
The Goings case was aiso drugs. He had two prior felony
convictions reialed to drugs. Cn redirest the State asked
him about his then pending charges and whether he was
affered any deals in exchange for bis testimony, None of
this changes the fact that these wilnesses and the
prosacutors asked questions, and the witnesses said |
havent been offered 2ny.

The fact that their cases am later dealtin
whatever manaer fial hey're handied does not mean £
influenced their tesimony. As far as they're aware,
they'rs not geling any deals. And as far as I've seen
with the negotiations that have happened, there was no

e N -

Tod o S A B B b ek i sk b ek e el
N Ie LI B = O WO 00~ G U b N —

O~ OO On d» LI P —

B A P R RS MG A el - 3 A o o ad wd o
N B Gx I3 -2 D 000 DT W = O

) s

bars,

Claim 2, the prosecutoral miscondict. §
absolufsly agree, Sanks v, Dretke, thatwe have 3 duly lo
disclose excuiratory evidence and fo comedt false
testimony. 1 havent seen any false lestimony that reads
corecting. | haven't seen any sxculpatary evidencs that
needs disclosing,

Yaou know, that casa with Tom Simms was 2 drug
case, and John Lukens was off spauting about hiow we wera
going fa habikzalize Tom Simms. Al that may have done was
impress upan Tom Simms that he's not getting any deal out
of the State, we're going full bore on him.

The fact that we may not have actuslly fled a
habitual after the tial and kad 2 drug case redused B
gress misdemeanors ¥ pot incensistent with e
nagotialions thal everyone else in the commundy gets. We
simply don't have the Bme fo go herd en drig eases.

Tte fact that John Lukens may havs been
saying ~ saying we're going for a life sentence, T
anything bolsters the fact that Simms didnt think he was
getting anything, He Hought he was going away for life.
The reality is we can't habituzlize somebody on a drug
case, Everyone knowsthat, This was possession with
infent fo sell.

Again, the subsequent outcome in and of ifself,

57

outetanding great deat that any other criminal defendant
wouki not have ctherwise gotien,

James Iscn and David Levine, ves, | undersiand
that 12 years iater they have some letiers now that say
that, well, the DA put us infs # room and let us ook af
discovery. | wasntthere. | don'tknow whether that's
true or not. Frankly it doesnt matter. James ison and
David Levine have never recanted the faci in these Yeffers
that Rippe copfessed B them.

The dispute comes about whether Rippo showed
them the precise manner in which he sirangled the twa gids
Io desth, whether he actuatly did in facl wrap something
around his arm and say this is how | skangled out the
gins, That's what that leltor is saying now, is that that
information was fed fo him. | can imagine ihat would be
true.

But we don't need i go there because he hasa'l
changed - even if he had changed, | wouldnit be saying we
need 1o have an evidentiary hearing, but Fe hasnl changed
his tesfimony. This isa snitch. We can't expect that &l
sitches are going lo — and people with criminal records
in jak whe overhear things ars going 1 be consistent for
20, 30, 40, years. Butthe fact that 12 years later he
says part of his testimony was not entrely frue doesn't
undemmine the rest of his testimony that Rippo conlessed b

JAOT1645




D el BN Y D L Y —

e I ) —
REBRREEEaUad it w

Lol B I L - T L R o

S

him,

And cedainfy without that, | don't think ey
have grounds b reopen fhat. They don'thave the good
cause of the prejudics to show that the sutoome would bave
been diierent. Even under the allegations \hat they're
making, even aceopting Ben asrue, James fsor woukd st
say that Rippo confessed to him the murder, and he would
simply say to us F'm lokd how exectly he strangled them
out, bt Rippo stil confessed to the murdar.

Lethal injecion, again, on Claim 22, he
Attomey Generat isn't part of this — this case right now,
The Atfomey Genaral represents the director of prisans,
The director of prisons is nota named party in this case.
Through a pest-corviction peiiticn this Caurt doesn have
iy authority to direct the divector of prisons to do or
not to amihing. He's not pat of this. And thats #hya
postoonyiction petiion isn't the right procedure.

This only affects the judgment of conviction:
You canchangs whether or not he's senfenced to death by
jethal injection because thal’s in the judgment of
convicton, but you can'tin this proceeding purpart to
toll the ditector of prisons what procedure fo do of not
do.

These is ne execution eminent for Mr, Rippe, He -

has years and years and years of appeals ahesd of kim, and

60

think that's kind of the peint_and | think is kind of
the reason why we would be seeking an evidentiary hearing.

Buf the reply brief that Mr. Gwens provided o
the Court was & exhibit io the petition. The problem is,
is that these things only slowty leaked ouf of the news as
news reports happened about the Federal investipation. But
these were news reports that were long after the frial, and
e problem is, is that all we have is this one isolatad
sentence that doesn't have any index cite, and the Neveda
Suprems Court chose to make an adverse adliai finding
based upon all of this other evidence that had come out in
the cout below that we have subsequenty shown is not
frue.

And so basically thely response of, well, we
don't really know what happened, | think that really
bolsters the reason for having an evidenfiary hearing
hecause if's impertant that we know what the facks are
hefore we make a decision.

Wieh this argument sbaut Denny Mason, we also
inclyded the mofion for = new irial as an exhibit before
this Cowt. One piece of information that | think is
significant is Exhibit 248 1o the pefiion, That's
achually  trap and trace order that we recently discovered
just from dumb luck, That is a trap and Sace order whers
Ben Spano calls up Judge Bonglovann?s chambers, and he
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the protocol thiat the prisan undergoes is under revision in
fight of A and B briefs. They're reexamining that all the
fime,

I don't - I'm not even sure what the protocol
i in effect now, ¥ they've modified it since Baze v.
Rees. ¥ they haven't, Fm sure they will b, and by the
time the next execution comes up, Fm sume they will
probabéy ralse a claim under the lethal injection, and
we'll see what the protocol is at that ime. The ksue
will be fght, it the director of prisons wil be in fhe
iawsuit, (I's not right. s not properly raised here,

| can't address for the Court Claim 12, this
victim impact and photos and the scrapbooks, Thatis one
of the cizims 1 id not see as being 2 significant claim.
1 did ot prepare on that other than whatis already in o
briefs. 1 dou't sven remamber the scrapbooks, and | weuld
nave b subemit that ane to Your Honor's discretion as
contaired ins our briefs.

Thanks.

THE COURT: Al rght Anything else very
iriefly iust on the new tssues he may have raised?

MR, ANTHONY: 11} try to be beief, Your Honor.
} think ene point that's important to make, especially on
this judicial bias issue, is that | hear a let of | don't
know what happened, we don't know what happened, and |

3

obtaing an OR release on behaif of Denny Mason, ihe same
person who's e victie wilness in Hhis <ase.

1 would subsit in the Court that this newly
discovered evidence puls the ilure to disciose the
existance of Mr. Masar in an entirely difarent lighl
hecause if Jdge Bongiovanni would have disciosed that he
knew Mason, he would have been incriminating hirmsed on e
recore in — with respect to the very Federal proceedings
that were pending against him,

Qur argursent, Your Honor, is that when you have
circumsiances ke that, the risk of bias & so great that
there are certain circumstances where you can presume tat
4 judge is bissed because the risk is foo great because he
coukdrt have besn candid on the record without
incriminating Wmeelf in the Fedaral investigation, |
think that's a very imposiant point, and ¥'s based upen
newly discovered evidence,

As to the Brady arguments, |'ll submit that in
the Court. 1 the Court looks at all thesa cointidsnces, |
think there’s one too many coincidences hare just to blow
this of and to say that these disposiions were something
that occurred nammally. H vou ook at them ali logether,
it shows that they wese not dose nomally.

Very briefiy on ineffective assistance of triat
counsal, He tsiked about the 1996 standasds. Your Henor,
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1hose are the same standands we'rs under lnday which zre
the ABA modsl guidelines from 1988, They wers appliedin
Wiggins v. Smith which is g 2003 case Io a 1088 case.
That's — and now we got a 1998 case.

S6 the standards are the same. Yougotledoa
reasonable investigation. You sant skat your sentencing
investication two weeks before fial stars and expect
something comprehensive o furn up.

M. Qwers srgues that we're arguing that we
should just get ancther expert. I'm not zrguing that. I'm
saying that you should have sufficiently prepared the
experts you chese. I'm not saying you go out and gstien
axperts, just hat you just need to prepare the cnes that
youchose,

We talked about the sexuat abuse of the sislers,
{ have not afleged that Mr. Rippo was sexually abused by
his stepfather, but what i wouks submit o the Courtis
when you look al someone’s sacial history, the fact that
something ike #iat i going on In the fanily is 2
significant topic thaf's worthy of discussian by &
psychologst because you know that afecks the dynamies of
a family when some of the famity members are being sexually
abused. So we would argue that that sl is relevant
mitigation evidencs,

Ard one last point, Your Honor, and then I be

84

MR ANTHONY: | think -

THE COURT: | mean they're sof of derivalive.
We can overcome soms of these procedural bars by conducting
discovary. We'll figure what we want to do. Bat they're
kind of intertwined.

MR. ANTHONY:  Ourconiention is that they're
related, and as this Court looks at the motion to dismiss
and as the Court looks at our motion fof leave to conduct
discovesy, the Court car see where we'Te going, what we're
looking for, and why that would establish prejudice. So we
would argue that those are interelaled.

THECOURT: Aliright. Fm going bo take the
matler under advisement. 1twilt stand subsmitted at this
point,

Are there upcoming dates on the Federal one?

MR, ANTHONY. We hava 3 response due fo the
Federsl pefitios actually this week, but o be honast with
you, Your Honor, | imagine that the Nevada Aiomey
General's office might be seeking another extension.

That's just my guess. So we den't have anything imminent
coming up.

THE COURT: Alidight. Thank you.

MR ANTHONY:  Thank you.

MR, OWENS: Thanks, Judge.

S it's just ender advisement then, no date?
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finished. As to this Roper argurnen, the Stite fas angued
that there's no supporing auttority. We did have 4 chance
to cite io the Court in the petition some Federal cases

where the Federal cousts refused to adiudicate someor as a
habitist criminal because of priors that were committed
when they wers a juvenile.

Vhat we're arguing is, is that that has even
mode force whan you're talking about the death penally
becatse there’s a lot more at siake in a death penalty case
than 2 habituzt criminal adjodication. ¥ihose courts ars
right where they say you cant adjudicate someone as3
habitua! criminal for conduct that ocoumed when they were
a juvenile, thet: certainly thal that — that bolding shoud
cairy over into the daath penally context, and | don't
think there's any tension - or any extension of new
authorty just o say that that's what the law is with
respect to Roper.

Thank you.

THE COURT: Other than what's been submitted as
essentially the opposition o the State's molion ty dismiss
as well as the motion for keave to conduct discovery, there
wasrTt anything else that you wanted 1o add on ihe fighito
conduct discovery.

MR, ANTHONY. No.

THE COURT: Do you understand?

8

THE COURT: Yeah, nio date. No dale,

MR OWENS: Wa'll be mified by minute order or
samething or —

THE COURT:  We'll go off the rezorg.

* & w
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DISTRICT COURT ko< 167008
CLARK COUNTY, NEVADA - _ %&f
MICHAEL DAMON RIPPO, it
Petitioner,
B, Case No: C106784
> Dept No: XX
THE STATE OF NEVADA,
Respondert, NOTICE OF ENTRY OF
DECISION AND ORDER
g

PLEASE TAKE NOTICE that on March 11, 2009, the court entered & decision o order in this matter, 4

true and correct copy of which is atiached to this notice,

‘You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, yon

must file a notice of appeat with the clerk of this court within thirty-three {33} days after the date this notice ig
mailed to you This notice was mailed on March 16, 2009,

EDWARD OF THE COURT

J. Wendel, Deputy Clerk

CERTIFICATE OF MAILING
I hereby cemify that or this 16 day of March 2009, T placed a copy of this Notice of Entry of Decision and
Order im:
The bin{s} located in the Office of the District Court Clerk of:
Clark County District Attorney’s Office
Attorney General’s Office — Appellate Divigon
B The United States mail addressed as follows:

Michael Damon Rippo # 17097 David Anthony, Fsq.
P.O. Box 1939 411 E. Bonneville Ave,, #2350

Ely, NV 83301 m\’em NV 89101

Brandi {)wmn , Deputy Clérk

-1-
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DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )

Plaintiff,

CASE NO: C106784
-Vs-
DEPT NO: XX

MICHAEL DAMON RIPPQ,
#0619119

Defendant.

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

| Michael Damon Rippo’s Motion for Leave to Conduct Discovery, STEVEN S. OWENS,

| of Mr. Rippo, his presence haﬁng been waived, and the Court having heard argument and

| having taken the matter under advisement, hereby finds as follows:

procedurally time-barred under NRS 34,726, which requires dismissal absent good cause for
| the delay and a showing of prejudic Jidally, for certain claims, the petition is barred
by NRS 34.810(2) as a successivmgﬁt'?iprw@&dressing issues previously raised on direct

DATE OF HEARING: 9/22/08
TIME OF HEARING: 8:30 A.M.

THIS CAUSE having come on for hearing before the Honorable DAVID T. WALL,
District Judge, on the 22™ day of September, 2008, on the State’s Motion to Dismiss and

ESQ., appearing on behalf of the State, and DAVID ANTHONY, ESQ., appearing on behalf

FINDINGS OF FACT
Mr. Rippo's instant Petition for Writ of Habeas Corpus, filed January 15, 2008, is

CLBAK OF THE 007

PAWPDOCS\ORDR\FORDR'\202120207706.doc
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appeal or in prior post-conviction proceedings {(or an appeal therefrom) and/or address issues
for which the controlling law of the case has been determined previously (claims 1,2, 3, 5, 7,
9,12,13, 15, 16, 17, 19 & 21).

The Court finds certain claims are barred under NRS 34.810(1)(b) as successive as
the issues could have been raised on direct appeal or in a prior petition for post-conviction
relief or an appeal therefrom (claims 2, 4, 6, 8, 10, 11, 14, 18, & 20). The Court finds that
Mr. Rippo has failed to establish good cause for failing to present these claims in any earlier
proceeding, and has failed to establish actual prejudice.

Further, the Court finds that certain issues raised by Mr. Rippo are not cognizable in
this post-conviction petition (¢laim 22).

The record shows that more than a decade ago, Rippo’s trial counsel knew and
alleged that the State was involved in the Federal sting operation by indicting Terry Salem
and manipulating the random assignment of the case and also that Bongiovanni failed to
disclose a prior relationship with witness Denny Mason who was the business pariner of
reputed Buffalo mob associate Ben Spano. Accordingly, neither Brady nor ineffectiveness
of post-conviction counsel constitutes good cause for re-arguing these ten-year oid facts in a
successive petition.

The record shows that Rippo’s trial counsel was well aware that several witnesses had
past or pending criminal cases against them and cross-examined regarding continuances,
quashed bench warrants, and future benefits. Twelve years later, the various dispositions of
such collateral cases are not new evidence of undisclosed inducements, but are consistent
with the trial testimony that no benefits were given and that such cases would rise or fall on
their own merit.

The State has never suppressed such case dispositions (which are a matter of public
record), they are not favorable to the defense as either exculpatory or impeaching, and none
of the allegations are material so as to undermine confidence in the verdict. None of the
jailhouse informants have recanted their testimony that Rippo confessed to the murders.

Accordingly, neither Brady nor ineffectiveness of post-conviction counsel constitutes good

2 PAWPDOCS\ORDRFORDR\ZO20207706.doc
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cause for re-raising these claims where no new material facts are alleged and there is no
reasonable probability of a different conviction or sentence for Rippo.

The Nevada Supreme Court’s conclusion that the “evidence in mitigation was not
particularly compelling” remains unaltered even in light of the additional mitigation
witnesses and evidence now alleged by the defense, The “new” family history evidence is
cumulative to what was already presented. Recent psychological testing fails to reveal any
significant or persuasive diagnosis that would have compelled a verdict less than death.
Given the strength of the State’s case in aggravation which included the tortuous
strangulation of two young women and Rippo’s prior conviction for sexual assault, nothing
new in mitigation alleged by the defense would have had a reasonable probability of altering
the outcome of the case.

Any salleged intervening case authority fails to establish new grounds that were
previously unavailable to Rippo, has no application to this case, or does not stand for the
proposition alleged. Accordingly, intervening case authority does not provide good cause
for the instant petition.

CONCLUSIONS OF LAW

“Application of the statutory procedural default rules to post-conviction habeas

petitions is mandatory.” State v. Eighth Judicial Dist. Court, 121 Nev. 225, 112 P.3d 1070,

1074 (2005). Post-conviction habeas petitions that are filed several years after conviction
unreasonably burden the criminal justice system. Id. “The necessity for a workable system
dictates that there must exist a time when a criminal conviction is final.” 1d.

Under the mandatory provisions of NRS 34.726(1), absent a showing of good cause
and prejudice, a defendant must file a petition that challenges the validity of a judgment or
sentence within one vear after entry of the judgment or if an appeal has been taken from the
judgment, within one year after the Nevada Supreme Court issues its Remittitur,

NRS 34.810(2) requires dismissal of claims which could have been raised in earlier
proceedings or which were raised in a prior petition or proceeding and determined on the

merits unless the Court finds both good cause for failure to bring such issues previously and

3 PAWPDOCSVORDRFORDR\202:20207706. doc
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| apply where the facts are substantially different, law of the case “cannot be avoided by a

that he was denied “reasonably effective assistance” of counsel by satisfying the two-prong
test of Strickland v. Washington, 466 U.S. 668, 686-687, 104 S.Ct. 2052 (1984); Ennis v,
State, 122 Nev. 694, 137 P.3d 1095, 1102 {2006). Under this test, Defendant must show: (1)

’h, B

actual prejudice to the defendant,

Once the State raises procedural grounds for dismissal, the burden then falls on the
defendant “to show that good cause exists for his failure to raise any grounds in an earlier
petition and that he will suffer actuai prejudice if the grounds are not considered.” Phelps v.
Dir. of Prisons, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988). To find good cause there
must be a “substantial reason; one that affords a legal excuse.” Hathaway v, State, 119 Nev..
248, 252, 71 P.3d 503, 506 (2003).

To establish good cause, a defendant must demonstrate that some impediment

external to the defense prevented compliance with the mandated statutory default rules.
Lozada v. State, 110 Nev. 349, 353, 871 P.2d 944, 946 (1994). Even legitimate Brady

claims are procedurally barred when the basis for the claim was known and it was either not

brought in an earlier proceeding or within an applicable time bar. Hutchison v, Bell, 303
F.3d 720 (6" Cir. 2002).

Where an 1ssue has already been decided on the merits by the Nevada Supreme Court,
the Court’s ruling is law of the case, and the issue will not be revisited. Pellegrini v, State,
117 Nev. 860, 888, 34 P.3d 519, 538 (2001) (holding “[u]nder the law of the case doctrine,
issues previously determined by this court on appeal may not be reargued as a basis for
habeas relief”}; Valerio v. State, 112 Nev. 383, 3806, 915 P.2d 874, 8§76 (1996). The law of a.

first appeal 1s the law of the case in all later appeals in which the facts are substantially the

same; this doctrine cannot be avoided by more detailed and precisely focused argument.

Hall v, State, 21 Nev. 314, 315, 535 P.2d 797, 798 (1975). While law of the case may not

more detailed and precisely focused argument subsequently made after reflection upon the
previous proceedings.” Hogan v. State, 109 Nev. 952, 959, 860 P.2d 710,715 (1993).

In order to assert a claim for ineffective assistance of counsel, Defendant must prove

4 PAWPDOCS\ORDRFORDRI202:20207706.doc
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that his counsel's representation fell below an objective standard of reasonableness; and (2)
that but for counsel's errors, there is a reasonable probability that the result of the
proceedings would have been different. Strickland. 466 U.S.-at 687-688 and 694, 104 5.Ct.
at 2064; Warden, Nevada State Prison v. Lyons, 100 Nev. 430, 432, 683 P.2d 504, 505
(1984} (adopting Strickland two-part test in Nevada). ‘

A defendant seeking post-conviction relief is not entitled to an evidentiary hearing on

factual allegations belied or repelled by the record. Hargrove v. State, 100 Nev. 498, 502,

636 P.2d 222, 225 (1984). Claims asseried in a petition for post-conviction relief must be.
supported with specific factual allegations, which if trae, would entitle the petitioner to.-
relief. 1d. |

In Nelson v. Campbell, 541 U.S. 637 (2004), the Court concluded that the appropriate

vehicle for a prisoner to challenge a particular lethal injection procedure was an action under
42 U.S.C. §1983, stating “a particular means of effectuating a sentence of death does not
directly call into question the ‘fact’ or ‘validity’ of the sentence itself” because by altering
the procedure, the state could go forward with the execution. See also; Hill v. McDonough,
547 U.8. 573, 126 S.Ct. 2096 (2006).

Although Sharma applies to cases that became final before Sharma was decided in
2002, it does so not because it is a retroactive “new rule” but becanse it was held tobe a

“clarification” of the law. Mitchell v. State, 122 Nev. 1269, 149 P.3d 33 (2006). The

distinction 15 critical because as a clarification of law, the basis for the claim was always
available to Rippo and is now procedurally barred.
Although Polk v. Sandoval was published in 2007, the basis for the 9™ Circuit’s ruling

was not new law but was Federal precedent decided decades earlier and which has always

been available to Rippo. Polk v. Sandoval, 503 F.3d 903 (9" Cir.:2007). The Polk decision -

does not address retroactivity of Byford and the law of the case remains that Nevada’s
change in the premeditation/deliberation instruction has only prospective application.
Garner v, State, 116 Nev. 770, 6 P.3d 1013 (2000). Furthermore, because of Rippo’s .
conviction under a felony-murder theory, any error would be held harmless. Bridges v.

5 PAWPDOCS\ORDR\FORDR\202:20207706.doc
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State, 116 Nev. 752, 6 P.3d 1000, 1008 (2000).
The validity of a prior conviction used for sentence enhancement may not be

collaterally attacked in a subsequent offense. See e.g., U.S. v. Martinez-Martinez, 295 F.3d -

1041 (9" Cir. 2002). Neither Roper v. Simmons nor 11.S. v. Naylor hold that a prior juvenile
crime of violence may not be used as an aggravating ¢ircumstance for a murdér committed

after the age of 18. .
Blakely v. Washington was not a death penalty case and it held only that “any fact

that increases the penalty for a crime beyond the statutory maximum must be submitted to a

Jjury and proved beyond a reasonable doubt.” Blakely v. Washington, 542 U.S. 296, 124

i S.Ct. 2531 (2004). In so holding, Blakely simply repeated the holding of a well-known case

decided four years earlier. Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348 (2000).

Blakely does not support Defendant’s position and neither Blakely nor Appendi are timely

[ raised four and ei ght years, respectively, after théy became law.

Only after a petition survives a motion to dismiss and claims are found warranting an

evidentiary hearing may a party invoke discovery to the extent “good cause” is shown. NRS

34,780. Federal courts do not allow prisoners to.use federal discovery for fishing

expeditions to investigate mere speculation. Calderon v. United States District Court for the

Northern District of California, 98 F.3d 1102, 1106 (1996). Only where specific allegations

| before the court show reason to believe that the petitioner may, if the facts are fully

developed, be able to demonstrate that he is entitled to relief, is the court under a duty to
provide the necessary facilities and procedures for an adequate inquiry. McDanje] v, United
States District Court For the District of Nevada, 127 F.3d 886, 888 (1997). |
i
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DAVID ROGER
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d ‘d

ORDER
Based on the foregoing, the State's Motion to Dismiss the Petition is  hereby
GRANTED. Mr. Rippo's Motion for Leave to Conduct Discovery is DENIED as moot, -

DATED this_4 _d fW{ )
Ve IR L
| A | DISTRICT JU

DISTRICT ATTORNEY
Nevada Bar #002781

i COWERNR
Chief Deputy District Attorney
Nevada Bar #004352
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I hereby certify and affirm that I faxed a copy of the foregoing Findings of Fact,

Conclustions of Law and Order to the attorney -of record listed below on November

24, 2008.

S$80/ed

5

CERTIFICATE OF FACSIMILE

David Anthony .

Assistant Federal Public Defender
411 E. Bonneville Ave., Suite 250
Las Vegas, Nevada 89101

]

bmpioyee, Clark County .
- District Attorney's Office
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Sincerely,
Steven S. Owens

JAO11658



—

= I - e . ¥ D T VS B 8

NMNNI\JMNNNWWMMMM—v&wwm
-] ol [ L ki b [ Lo O [ ~J o) = ko [PV st <=

e —

NOTC sy
FRANNY A. FORSMAN O EEERA
Federal Public Defender )

Nevada Bar No. 00014 R P
DAVID ANTHONY bea 15 10 534l 03
Assistant Federal Public Defender

Mevada Bar No. 7978 /”5 c ’
Assistant Federal Public Defender fo ‘

411 Bonneville Avenue, Suite 250 T e
Las Vegas, Nevada 89101 N

Telephone: (702) 388-6577

Facsimile: (702) 388-3819

Attorneys for Petitioner

DISTRICT COURT
CLARK COUNTY, NEVADA
MICHAEL DAMON RIPPO, ) Case No. C106784
} Dept. No. |
Petitioner, }
)
Vs, )
)
E. K. McDANIEL, Warden, and )
CATHERIN CORTEZ-MASTQC, )
Attorney General of the State of }
MNevada, 3
)
Respondents. } {Death Penalty Case)
1

NOTICE OF APPEAL

NOTICE is hereby given that the Petitioner, Michael Damon Rippo, appeals to the Nevada
Supreme Court from the Finding of Fact, Conclusions of Law and Order entered and served in this
action on March 16, 2009 by Notice of Entry of Decision and Order. The Findings of Fact,
11
i
i
1
i
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Conclusions of Law and Order was entered on March 11, 2009 by the Honorable David T. Wall,
Department XX.'

Respectfully submitted this 15" day of April, 2009.

FRANNY A. FORSMAN
Federal Public Defender

-

DAVID ANTHO

Assistant Federal Public Defender
Nevada Bar No. 7973

411 E. Bonneville Ave., Ste. 230
Las Vegas, Nevada 89101

Attorneys for Petitioner

|| 2008.

'"Mr. Rippo’s case was transferred from Department XX to Department I on December 28,
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CERTIFICATE OF SERVICE BY MAIL
The undersigned hereby certifies that pursuant to NRCP 5(b), on this 15% day of April, 2009,
she caused to be deposited for mailing, in the United States mail, postage prepaid, a true and correct

copy of the foregoing Notice of Appeal, addressed to opposing counsel as follows:

David Roger

Clark County District Attroney
Steve 5. Owens

Chief Deputy District Attorney
200 Lewis Ave.

Las Vepas, Nevada 89155

Catherine Cortez Masto

Attorney General

558 East Washington Avenue, 3" Floor
Las Vegas, Nevada 89101

Public De ender
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IN THE SUPREME COURT OF THE STATE OF NEVADA

%ok ook o ok ok ok k¥

MICHAEL RIPPO, ) . 4 '
) =D
Appellant, ) No. 53626
)
-Vs- )
)
E K. McDANIEL, et al., )
)
Respondent. )
)
JOINT APPENDIX
Volume 48 of 48
Vol. Title Date Page
2. Affidavit 02/14/94 | JA00371-JA00377
2 Affidavit 03/07/94 | JAG0O400-JA00402
18 Affidavit of David M. Schieck Regarding 08/17/04 | JA04316-JA04320
Supplemental Brief in Support of Writ of
Habeas Corpus
3 Amended Indictment 01/03/96 | JAOG629-JA00633
3 Amended Notice of Intent to Seek Death 03/23/94 | JAOO583-JA00590
Penalty
8 Answer in Opposition to Defendant's 02/08/96 | JAO1873-JAO1886
Motion for Mistrial Based on an Alleged
Discovery Violation
17 Answer in Opposition to Motion for New 05/01/96 | JA04008-JA04013
Trial
48 Criminal Court Minutes 10/27/08 |JA 11603
2 Defendant’s Motion to Strike Aggravating 08/20/93 | JA00274-JA00281
Circumstances Numbered 1 and 2 and for
Specificity as to Aggravating Circumstance
Number 4
18 Errata to Supplemental Brief in Support of | 03/12/04 | JA04257-JA04258
Defendant's Petition for Writ of Habeas
Corpus (Post-Conviction)
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Vol. Title Date Page
19 Findings of Fact, Conclusions of Law and 12/01/04 | JA04411-JA04413
Order
48 Findings of Fact, Conclusions of Law and 11/17/08 | JA11604-JA11611
Order
1 Indictment 06/05/92 | JA00235-JA00238
15 Instructions to the Jury 03/06/96 | JA03358-JA03398
16 Instructions to the Jury 03/14/96 | JA03809-JA03834
17 Judgment of Conviction 05/31/96 | JA04037-JA04039
11 Motion for Disclosure of Exculpatory 02/28/96 | JA02620-JA02624
Evidence Pertaining to the impact of the
Defendant's Execution Upon Victim's
Family Members
2 Motion for Discovery of Institutional 08/24/93 | JA00286-JA00294
Records and Files Necessary to Rippo’s
Defense
3 Motion for a Witness Deposition 06/19/94 | JA00621-JA00628
17 Motion for New Trial 04/29/96 | TA04002-TJA04007
2 Motion in Limine to Exclude Testimony of | 08/23/93 | JA282-001 to
Defendant's Prior Bad Acts JA282-005
2 Motion of Defendant for Discovery and to 10/21/92 | JA00254-JA00259
Inspect All Evidence Favorable to Him
11 Motion to Bar the Admission of Cumulative [ 02/28/96 | JA02603-JA02606
Victim Impact Evidence in Violation of the
Due Process Clause
2 Motion to Disqualify the District Attorney’s | 02/07/94 | JA00334-TA00345
Office
2 Motion to Exclude Autopsy and Crime 08/23/93 | JA00282-JA00285
Scene Photographs
11 Motion to Preclude the Consideration of 02/28/96 | JA02613-JA02619
Victim Impact Evidence Pursuant to NRS
175.552, 200.033, and 200.035
11 Motion to Preclude the Introduction of 02/28/96 | JA02625-JA02629
Victim Impact Evidence Pertaining to
Victim Family Members' Characterizations
and Opinions About the Crime, the
Defendant, and/or the Appropriate Sentence
2 Motion to Quash and for a Protective Order | 09/09/93 | JA0O0298-JA00303
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on an Order Shortening Time
11 Motion to Require a Pretrial Judicial 02/28/96 | JA02607-JA02612
Review of all Victim Impact Evidence the
State Intends to Introduce at the Penalty
Phase
2 Notice of Alibi 09/20/93 | JA00295-JA00297
19 Notice of Appeal 10/12/04 | JA04409-JA04410
48 Notice of Appeal 04/15/09 | JA11659-JA11661
19 Notice of Entry of Decision and Order 12/15/04 | JA04414
48 Notice of Entry of Decision and Order 03/16/09 | JA11648-JA11658
36 Notice of Entry of Order Appointing 02/15/08 | JAO8669-JA08672
Counsel
1 Notice of Intent to Seek Death Penalty 06/30/92 | JA00239-JA00241
42 Notice of Motion and Motion for Leave to 05/21/08 | JA09989-TA10014
Conduct Discovery
42 Exhibits to Motion for Leave to Conduct 05/21/08 | JA10015-JA10025
Discovery
42 1 Reporter’s Transcript of JA10026-JA 10034
Proceedings, State v. Bailey, Case
No. C129217, Eighth Judicial
District Court, July 30, 1996
42 2 Answers to Interrogatories p. 7, JA100335-JA10037
Bennett v. McDaniel, et al., Case No.
CV-N-96-429-DWH {(RAM},
February 9, 1998
42 3 Reporter’s Transcript of JA10038-JA 10040
Proceedings, partial, State v.
Bennett, Case NO. C083143,
September 14, 1998
42 4 Non-Trial Disposition Memo, Clark JA10041-JTA 10042
County District Attorney’s Office
regarding Joseph Beeson, in Bennett
v. McDaniel, Case No. CV-N-96-
429-DWH, District of Nevada,
October, 1988
42 5 Reporter’s Transcript of Evidentiary JA10043-JA10050

Hearing, partial, State v. Bennett,
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Case No. C083143, November 18,
1999

Decision, Bennett v. McDaniel, Case
No. C83143, Eighth Judicial District
Court, November 16, 2001

Declaration of Michael Pescetta
regarding locating exhibits in Parker
file, Bennett v. McDaniel, et al. Case
No. CV-N-96-429-DWH, District of
Nevada, January 8, 2003

Las Vegas Metropolitan Police
Department Memorandum re: State
v. Butler, Case No. C155791,
December 30, 1999

Transcript of Defendant’s Motion for
Status Check on Production of
Discovery, State v. Butler, Case No.
C155791, Eighth Judicial District
Court, April 18, 2000

Letter from Office of the District
Attorney to Joseph S. Sciscento,
Esq., re State v. Butler, Case No.
C155791, Eighth Judicial District
Court, November 16, 2000

Letter from Law Offices of Sam
Stone to Hon. Michael Douglas,
District Court Judge, State v. Butler,
Case No. 155791, Eighth Judicial
District Court, December 7, 2000

Motion for New Trial, State v.
Butler, Case No. C155791, Eighth
Judicial District Court, January 17,
2001

Affidavit of Carolyn Trotti, State v.
Butler, Case No. C155791, January
19,2001

Opposition to Motion for New Trial
Based on Allegations of Newly
Discovered Evidence, State v.
Butler, Case No. C155791, Eighth
Judicial District Court, February 16,
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Reply to State’s Opposition to
Defendant’s Motion for New Trial,
State v. Butler, Case No. C155791,
Eighth Judicial District Court,
February 27, 2001

Order, State v. Butler, Case No.
C155791, Eighth Judicial District
Court, March 8, 2001

Fax Transmission from Terri Elliott
with the Office of the Special Public
Defender, State v. Butler, Case No.
C155791, Eighth Judicial District
Court, March 19, 2001

Order affirming in part, reversing in
part and remanding, State v. Butler,
Case No. 37591, May 14, 2002

Reporter’s transcript of jury trial,
United States v. Catania, June 11,
2002

Reporter’s transcript of jury trial,
United States v. Catania, June 13,
2002

Transcript of Status
Conference/Scheduling Conference
Before the Honorable Howard K.
McKibben, United States District
Judge, Case No. CV-N-00-101-HDM
(RAM), District of Nevada, January
14,2003 (Doyle)

Answer in Opposition to Motion for
New Trial; or in the Alternative,
Motion for New Appeal, State v.
D’Agostino, Case No. C95335,
Eighth Judicial District Court,
September 21, 1993

Declaration of Tim Gabrielsen, and
partial FBI production in Echavarria
v. McDaniel, et al., CV-N-98-0202,

———

June 2004
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Discovery, Emil v. McDaniel, et al.,
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the Court, State v. Kenny, Case No.
85F-3637, Justice Court, Las Vegas
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Notice of Denial of Request, Clark
County District Attorney, State v.
Emil, Case No. C82176, Eighth
Judicial District Court, August 13,
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Metropolitan Police Department,
Detention Services Division,
produced in State v. Haberstroh,
Case No. C076013, regarding
investigation into the identity of
Clark County Detention Center
inmate who manufactured a shank,
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Deposition of Sharon Dean in
Haberstroh v. McDaniel, Case No.
C076013, Eighth Judicial District,
October 15, 1998 and December 7,
1998

Deposition of Arlene Ralbovsky in
Haberstroh v. McDaniel, Case No.
C076013, Eighth Judicial District,
December 7, 1998 and January 28,
1999

Deposition of Patricia Schmitt in
Haberstroh v. McDaniel, Case No.
C076013, Eighth Judicial District,
December 7, 1998 and January 28,
1999

Recorder’s Transcript Re:
Evidentiary Hearing, State v.
Haberstroh, Case No. C076013,
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Order, Hill v. McDaniel, et al., Case
No. CV-5-98-914-JBR (LRL},
District of Nevada, May 20, 1999

FBI memorandum to SA Newark,
Homick v. McDaniel, (Homick

167), August 31, 1977

FBI memorandum, New York to
Newark Homick v. McDaniel,
(Homick 168), January 31, 1978

FBI Teletype, FM Director to Las
Vegas (Homick 166), September,
1985

FBI Teletype San Diego to Las
Vegas (Homick 165), October, 1985

Chronological record, Homick v.

McDaniel (Homick 10), November

1985

FBI notes re Homick receiving
money from LVMPD employee,
Homick v. McDaniel, December 11,
1985

FBI notes, Homick v. McDaniel,
December 1985 and January 1986

FBI notes, Homick v. McDaniel
(Pennsylvania) January 4, 1986

FBI redacted notes, Homick v.
McDaniel (New Jersey), January 7,
1986

FBI redacted notes, Homick v.
McDaniel (Homick), January 9, 1986

FBI redacted notes, Homick v.
McDaniel (Pennsylvania), January
13, 1986

FBI redacted notes, Homick v.
McDaniel (Las Vegas), January 14,
1986
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TJA10569-TA10570
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JA10577-TA10582

TJA10583-TA10584

JA10585-JA10589
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FBI 302 interview of Norma K.
Thompson, Homick v. McDaniel,
March 18, 1986

FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with
joint investigation, Homick v.
McDaniel, June 10, 1986

FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with
joint investigation, Homick v.
McDaniel, June 10, 1986

FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with

joint investigation, Homick v.
McDaniel, June 10, 1986

FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with

joint investigation, Homick v.
McDaniel, June 10, 1986

FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with

joint investigation, Homick v.
McDaniel, June 10, 1986

FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with

joint investigation, Homick v.
McDaniel, June 10, 1986

FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with

joint investigation, Homick v.
McDaniel, June 10, 1986

JA10604-JA10606

TA10607-TA10608

TA10609-TA10610
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JA10613-JA10614
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FBI Director Webster letter to
redacted LVMPD officer thanking
him/her for work in connection with
joint investigation, Homick v.
McDaniel, June 10, 1986

FBI 302 memorandum of interview
of Tim Catt, Homick v. McDaniel
(Homick 164), August 18, 1988

Reporter’s transcript of evidentiary
hearing, partial, State v. Homick,
March 7, 1989

Reporter’s transcript of motions,
State v. Homick (Homick 48), April
10, 1989

Reporter’s transcript of jury trial Vol.

6, State v. Homick, April 25, 1989

Reporter’s transcript of jury trial,
partial, Vol. 7, State v. Homick,
April 26, 1989

Reporter’s transcript of jury trial Vol.

11, State v. Homick (Homick 52),
May 2, 1989

Reporter’s transcript of penalty
hearing, State v. Homick, Vol. 1
{(Homick 108), May 17, 1989

Reporter’s transcript of trial, partial,
Vol. 83, State v. Homick, November
10, 1992

Letter from Eric Johnson/Walt
Avyers, Assistant United States
Attorneys to Mark Kaiserman
denying FBI joint investigation with
LVMPD, Homick v. McDaniel,
January 28, 1993

Letter from AUSA Warrington
Parker to Judge Cooper, Homick v.
McDaniel, May 7, 1993
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JA10638-JA10640

JA10641-JA10652

JA10653-JA10660

TA10661-TA10664

JA10665-JA10668

JA10669-JA10673
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Letter from AUSA Warrington
Parker to Judge Cooper, Homick v.

McDaniel, May 11, 1993

Reporter’s transcript on appeal, State
v. Homick Vol. 140 (Homick 102)

June 29, 1994

Chart detailing evidence of joint
investigation - joint activity between
LVMPD and FBI, Homick v.

McDaniel, October 9, 2003

Chart detailing evidence of joint
investigation - information sharing
between LVMPD and FBI, Homick
v. McDaniel, October 9, 2003

Chart detailing evidence of joint
investigation - admissions, Homick

v. McDaniel, October 9, 2003

Declaration of Joseph Wright,
Homick v. McDaniel (Homick 176),

QOctober 9, 2003

Petitioner’s Motion for Leave to
Conduct Discovery, Homick v.
McDaniel, October 10, 2003

Recorder’s Transcript Re:
Evidentiary Hearing, State v.
Jiminez, Case No. C77955, Eighth
Judicial District Court, April 19,
1993

Transcript of Proceedings Sentence,
State v. Bezalk, Case No. CR89-
1765, Second Judicial District Court,
November 27, 1989 (Jones)

Response to Motion to Compel
Discovery, Jones v. McDaniel, et al.,
Case No. CV-N-96-633-ECR,
District of Nevada, March 1999

JA10679-JA10680

TJA10681-TA10684

JA10685-JA10692

TA10693-TA10696

JA10697-JA10705

JA10706-JA10707

JA10708-JA10738
TJA10739-TA10756

TA10757-TA10786

TA10787-TA10796

JA10797-JA10802

10




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

45

45

45

45

45

45

45

74

75

76

77

78
79

80

81

82

Declaration of David J.J. Roger,
Chief Deputy District Attorney,
concerning Jones v. McDaniel, Case
No. CV-N-96-633 ECR, District of
Nevada, June 30, 1999

Transcription of VCR Tape of the
Adam Evans hearing in front of
Judge Hardcastle, In The Matter of
Adam Owens Evans, Case No.

J52293, Juvenile Court (Lisle)

Excerpt of trial record, State v. Lisle,
Case No. 129540, Vol. 10 page 15,
March 12, 1996

Not Used
Not Used

Letter from Inv. Larry A.
Schuchman, City of Orlando,
Florida, Police Department, to Inv.
Bob Milby, Nevada Division of Inv.
and Narcotics re Terry Carl
Bonnette, January 29, 1981
(Milligan)

Notice of Entry of Decision and
Order and Amended Findings of
Fact, Conclusions of Law, and
Order, State v. Miranda, Case No.
C057788, Eighth Judicial District
Court, February 13, 1996

Reporter’s Transcript of
Proceedings, State v. Rippo, Case
No. C106784, Eighth Judicial
District Court, February 8, 1996

Reporter’s Transcript of Calendar
Call, State v. Morelli, Case
No0s.C64603 and C64604, Eighth
Judicial District Court, January 12,
1984 (Snow)

JA10803-JA10805

JA10806-JA10809

JA10810-JA10812

JA10813-JA10816

JA10817-TA10838

JA10839-JA10846

JA10847-TA10859
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11
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13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

45

45

45

45

45

45

45

45

45

45

83

84

85

86

87

88

89

90

91

92

Reporter’s Transcript of Proceedings
{(Testimony of Richard Morelli),
atate v. Snow, Case No.C61676,
Eighth Judicial District Court, April
17, 1984

Letter from Melvyn T. Harmon,
Chief Deputy, Office of the District
Attorney, To Whom It May Concern
re Richard Joseph Morelli, July 20,
1984 (Snow)

Deposition of Melvyn T. Harmon,
Esq., Snow v. Angelone, Case No. 6-
12-89-WPHC, Seventh Judicial
District Court, September 25, 1992

Las Vegas Review Journal excerpt,
May 3, 2004, “Police Say Binion
Witness Not Credible” (Tabish}

Letter from Kent R. Robison of
Robison, Belaustegui, Robb and
Sharp, to E. Leslie Combs, Jr., Esq.
Re: Kathryn Cox v. Circus Circus, et

al., October 16, 1995, in relation to
Witter v. M¢Daniel, CV-58-01-1034-
RLH (LRL), District of Nevada

LVMPD Certificate of [Informant]
Management Course completion,
April 14, 1994

Las Vegas Metropolitan Police
Department Cooperating Individual
Agreement and Special Consent and
Waiver of Liability

David J.J. Roger letter to Nevada
State Parole Board Chairman
regarding Robert Bezak (Jones),
December 3, 1990

Declaration of Herbert Duzant dated
May 15, 2008

Records request to Juvenile Justice
Division dated May 14, 2008

JA10860-JA10884

JA10885-JA10886

JA10887-JA10921

JA10922-JA10924

JA10925-JA10929

JA10930-JA10931

JA10932-JA10934

JA10935-JA10936

JA10937-TA10938

JA10939-TA 10948
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12
13
14
15
16
17
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19
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21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

45

46

46

46

46

46

46

46

46

46

46

93

94

95

96

97

98

99

100

101

102

103

Records request to Nassau County
Department of Social Services dated
May 15, 2008

Records request to Central Medicaid
Office dated May 15, 2008

Records request to Central Medicaid
Office dated November 29, 2007

Records request to Office of the
Clark County District Attorney dated
November 27, 2007 (re
Bongiovanni)

Records request to Office of the
United States Attorney dated
November 27, 2007 (re
Bongiovanni)

Records request to the Clark County
District Attorney dated December 5,
2007 (re: Michael Beaudoin, James
Ison, David Jeffrey Levine, Michael
Thomas Christos, Thomas Edward
Sims (deceased), William Burkett
(aka Donald Allen Hill), Diana Hunt
and Michael Rippo)

Records request to Clark County
District Attorney dated December 5,
2007 (re Victim/Witness
information}

Records request to Franklin General
Hospital dated November 29, 2007

Records request to Justice Court,
Criminal Records dated December 3,
2007

Records request to Nassau County
Department of Social Services dated
November 28, 2007

Records request to Nevada
Department of Corrections dated
November 29, 2007 (re: Levine)

JA10949-JA10973

TA10974-TA 10996

JA10997-TA11007

JA11008-TA11010

JA11011-JA11013

JA11014-JA11026

JA11027-JA11034

JA11035-TA11050

JA11051-JA11055

JA11056-JA11069

JA11070-JA11080
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

46

46

46

46

46

46

46

46

46

46

46

46

104

105

106

107

108

109

110

111

112

113

114

115

Records request to Nevada
Department of Parole and Probation
dated November 29, 2007 (re
Levine)

Records request to Nevada
Department of Parole and Probation
dated April 12, 2007 (re: Rippo)

Records request to Word of Life
Christian Center Pastor David
Shears, Assistant Pastor Andy Visser
dated November 29, 2007

Response to records request from
Nevada Department of Parole and
Probation dated December 3, 2007

Response to records request from
Office of the District Attorney dated
January 28, 2008 (re Victim Witness)

Response to records request from
Word of Life Christian Center
Assistant Pastor Andy Visser dated
December 11, 2007

Records request to Franklin General
Hospital dated May 16, 2008 (re:
Stacie Campanelli}

Records request {(FOTA) to Executive
Offices for the United States
Attorneys dated November 27, 2007

Records request (FOIA) to the FBI
dated November 27, 2007

Response to records request to
Executive Offices for the United
States Attorneys, undated

Records request to Nevada Division
of Child and Family Services dated
May 16, 2008 (re: Stacie)

Records request to Claude 1. Howard
Children’s Center dated May 16,
2008 (re: Stacie Campanelli, Carole
Ann Campanelli (deceased))

JA11081-JA11095

JA11096-JA11103

JA11104-JA11110

JA11111-JA11112

JA11113-JA11114

JAT1115-TA11116

JA11117-JA11128

JA11129-TA11132

JA11133-JA11135

JA11136-JA11137

JA11138-JA11144

TJA11145-TA11156
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

46

46

46

46

46

47

47

47

47

47

47

116

117

118

119

120

121

122

123

124

125

126

127

Records request to Clark County
School District dated May 16, 2008
(re: Stacie Campanelli and Carole
Ann Campanelli {(deceased))

Records request to University
Medical Center dated May 16, 2008
(re: Stacie Campanelli and Carole
Ann Campanelli {(deceased))

Records request to Valley Hospital
Medical Center dated May 16, 2008
(re: Stacie Campanelli and Carole
Ann Campanelli (deceased))

Records request to Desert Springs

Hospital Medical Center dated May
16, 2008 (re: Stacie Campanelli and
Carole Ann Campanelli (deceased))

Records request to Reno Police
Department, Records and IT> Section
dated May 16, 2008

Records request to Washoe County
Sheriff’s Office dated May 16, 2008

Records request to Sparks Police
Department dated May 16, 2008

Response to records request to
Justice Court re: Michael Beaudoin

Response to records request to
Justice Court re: Michael Thomas
Christos

Response to records request to
Justice Court re: Thomas Edward
Sims

Response to records request to
Justice Court re: request and clerk’s
notes

Omitted.

JA111457-JA11171

JA11172-JA11185

JA11186-TA11199

JA11200-JA11213

JA11214-JA11221

TJA11222-TA11229

TJA11230-TA11237

TJA11238-TA11239

JA11240-JA11241

JA11242-JA11244

JA11245-JA11248
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

47

47

47

47

47

47
47

47

47

47

47

47

47

128

129

130

131

132

133
134

135

136

137

138

139

140

Subpoena to Clark County District
Attorney, Criminal Division (re:
Michael Beaudoin, James Ison,
David Jeffrey Levine, Michael
Thomas Christos, Thomas Edward
Sims (deceased), William Burkett
(aka Donald Allen Hill), Diana Hunt
and Michael Rippo)

Proposed Order to the Clark County
District Attoreny

Subpoena to Central Medicaid
Office, New York, New York

Subpoena to Claude I. Howard
Children’s Center

Subpoena to City of New Y ork,
Department of Social Services

Subpoena to Desert Springs Hospital

Subpoena to Las Vegas Metropolitan
Police Department Fingerprint
Bureau

Subpoena to Las Vegas Metropolitan
Police Department Communications
Bureau

Subpoena to Las Vegas Metropolitan
Police Department Confidential
Informant Section

Subpoena to Las Vegas Metropolitan
Police Department Criminalistics
Bureau

Subpoena to Las Vegas Metropolitan
Police Department Evidence Vault

Subpoena to Las Vegas Metropolitan
Police Department Criminal
Intelligence Section

Subpoena to Las Vegas Metropolitan
Police Department Narcotics
Sections I, 11, and 111

JA11249-JA11257

JA11258-JA11267

JA11268-JA11272

JA11273-JA11277

JA11278-JA11282

JA11283-JA11288

JA11289-JA11295

JA11296-JA11301

JA11302-TA11308

JA11309-JA11316

JA11317-JA11323

JA11324-JA11330

JA11331-TA11337
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12
13
14
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16
17
18
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21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

47

47

47

47

47

47

47

47

47

47

141

142

143

144

145

146

147

148

149

150

Subpoena to Las Vegas Metropolitan
Police Department Property Crimes
Bureau

Subpoena to Las Vegas Metropolitan
Police Department Records Bureau

Subpoena to Las Vegas Metropolitan
Police Department Robbery /
Homicide Bureau

Subpoena to Nevada Parole and
Probation (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett {aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

Proposed Order to the Nevada
Department of Parole and Probation

Subpoena to Las Vegas Metropolitan
Police Department Gang Crimes
Bureau

Subpoena to Las Vegas Metropolitan
Police Department SWAT Division

Subpoena to Las Vegas Metropolitan
Police Department Vice Section

Subpoena to Clark County Public
Defender (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett {aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

Subpoena to Henderson Police
Department (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett {aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

JA11338-JA11344

JA11345-TA11352

JA11353-TA11360

JA11361-JA11368

JA11369-TA11373

JA11374-JA11379

JA11380-JA11385
JA11386-JA11392

JA11393-JA11399

JA11400-JA11406
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

47

47

47

47

47
47

47

151

152

153

154

155
156

157

Subpoena to Nevada Department of
Health and Human Services,
Division of Child and Family
Services

Subpoena to Reno Police Department
(re: Michael Beaudoin, James Ison,
David Jeffrey Levine, Michael
Thomas Christos, Thomas Edward
Sims (deceased), William Burkett
{aka Donald Allen Hill}, Diana Hunt
and Michael Rippo)

Subpoena to Sparks Police
Department (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett {aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

Subpoena to University Medical
Center

Subpoena to Valley Hospital

Subpoena to Washoe County Public
Defender (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett {aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

Subpoena to Washoe County
Sheriff’s Office, Records and ID
Section (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett {aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

JA11407-JA11411

JA11412-JA11418

TJA11419-TA11427

JA11428-JA11432

JA11433-JA11438

JA11439-JA11445

TJA11446-TA11453
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12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

47

47

47

47

48
48

48

48

48

48

48

48

158

159

160

161

162
163

164

165

166

167

168

169

Subpoena to Washoe County
Sheriff’s Office, Forensic Science
Division (re: Michael Beaudoin,
James Ison, David Jeffrey Levine,
Michael Thomas Christos, Thomas
Edward Sims (deceased), William
Burkett {aka Donald Allen Hill),
Diana Hunt and Michael Rippo)

Deposition Subpoena to Dominic
Campanelli

Deposition Subpoena to Melody
Anzini

Subpoena to the Clark County
District Attorney’s Office (re: Nancy
Becker})

Subpoena to Nancy Becker

Subpoena to Clark County Human
Resources Department (re: Nancy
Becker})

Subpoena to Nassau County
Department of Social Services

Subpoena to the Clark County
School District

Subpoena to the Clark County
District Attorney’s Office (re: Gerard
Bongiovanni)

Subpoena to the Office of the United
States Attorney (re: Gerard
Bongiovanni)

Subpoena to the Clark County
District Attorney, Victim-Witness
Assistance Center

Proposed Order to the Clark County
District Attorney, Victim-Witness
Assistance Center

JA11454-JA11460

JA11461-JA11463

JA11464-JA11466

JA11467-JA11471

TA11472-TA11476
JA11477-JA11481

TJA11482-TA11486

TJA11487-TA11490

TJA11491-TA11495

JA11496-JA11499

JA11500-JA11505

JA11506-TA11508
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14
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17
18
19
20
21
22
23
24
25
26
27
28

Vol. Title Date Page

48 170  Subpoena to the Office of Legal JA11509-JA11513
Services, Executive Offices for
United States Attorneys -- FOIA (re:
Bongiovanni)

48 171  Subpoena to the Federal Bureau of JA11514-JA11518
Investigation (re Bongiovanni}

48 172  Subpoena to the Las Vegas JA11519-JA11522
Metropolitan Police Department,
Criminal Intelligence Section,
Homeland Security Bureau, Special
Operations Division (re
Bongiovanni)

48 173  Subpoena to Leo P. Flangas, Esq. JA11523-JA11526
(re: Bongiovanni)

48 174  Subpoena to Nevada Department of JA11527-JA11530
Investigation

48 175  Subpoena to Bureau of Alcohol, JA11531-JA11534
Tobacco and Firearms

48 176  Subpoena to Robert Archie (re: JA11535-JA11538
Simms)

48 177  Subpoena to Nevada Department of JA11539-JA11545
Corrections (re: lethal injection)

48 178  Deposition subpoena to Howard JA11546-JA11548
Skolnik, NDOC

48 179  Deposition subpoena to Robert JA11549-JA11551
Bruce Bannister, D.O., NDOQC

48 180 Deposition subpoena to Warden Bill JA11552-JA11554
Donat

48 181 Deposition subpoena to Stacy Giomi, JA11555-JA11 557

1 Chief, Carson City Fire Department

37 Opposition to Motion to Dismiss Petition 05/21/08 | JAOB758-JA08R66

for Writ of Habeas Corpus (Post-
Conviction})
37 Exhibits to Opposition to Motion to Dismiss | 05/21/08 | JA08867-JA08869
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13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol.

Title

Date

Page

37

37

38

38

38

38

38

38

329.

330.

331.

332.

333.

334.

335.

336.

Leonard v. McDaniel, Eighth

Judicial Dhstrict Court, Case No.
C126285, Reply to Opposition to
Motion to Dismiss, filed March 11,
2008.

Lopez v. McDaniel, Eighth Judicial

District Court, Case No. C068946,
State’s Motion to Dismiss Petition
for Writ of Habeas Corpus, filed
February 15, 2008.

Sherman v. McDaniel, Eighth

Judicial Dhstrict Court, Case No.

C126969, Reply to Opposition to
Motion to Dismiss, filed June 25,
2007.

Witter v. McDaniel, Eighth Judicial

District Court, Case No. C117513,
Reply to Opposition to Motion to
Dismiss, filed July 5, 2007.

Flovd v. McDaniel, Eighth Judicial

District Court, Case No. C159897,
Recorder’s Transcript of Hearing Re:
Defendant’s Petition for Writ of
Habeas Corpus, filed December 28,
2007.

Flovd v. McDaniel, Eighth Judicial

District Court, Case No. C159897,
State’s Opposition to Defendant’s
Petition for Writ of Habeas Corpus
(Post-Conviction} and Motion to
Dismiss, filed August 18, 2007.

State v. Rippo, Fighth Judicial
District Court, Case No. C106784,
Supplemental Brief in Support of
Defendant’s Petition for Writ of
Habeas Corpus (Post-Conviction),
filed February 10, 2004.

Rippo v. State, Nevada Supreme
Court, Case No. 28865, Appellant’s
Opening Brief.

JAO8870-JAO8884

JAOS885-JAO8890

JAO8991-JAQ09002

JA09003-JAQ9013

JA09014-JAQ09020

JA09021-JAQ9027

JA09028-TAQ9073

JA09074-JAQ9185
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23
24
25
26
27
28

Vol. Title Date Page

38 337. State v. Salem, Eighth Judicial JA09186-JA09200
District Court, Case No. C124980,
Indictment, filed December 16, 1994,

38 338. State v. Salem, Eighth Judicial JAQ9201-JA09240

39 District Court, Case No. C124980, JA09241-JA09280
Reporter’s Transcript of
Proceedings, Thursday, December
15, 1994.

39 339. Declaration of Stacie Campanelli JAQ9281-JA0Q289
dated April 29, 2008.

39 340. Declaration of Domiano Campanelli, JA09290-JTA09300
February 2008, Mastic Beach, N.Y.

39 341. Declaration of Sari Heslin dated JA09301-JA09305
February 25, 2008.

39 342. Declaration of Melody Anzini dated JA09306-JA09311
February 26, 2008.

39 343. Declaration of Catherine Campanelli JAQ9312-JAQ9317
dated February 29, 2008.

39 344. Declaration of Jessica Parket-Asaro JA09318-JA09323
dated March 9, 2008.

39 345. Declaration of Mark Beeson dated JA09324-TAQ9328
March 26, 2008.

39 346. State’s Trial Exhibit 1: Laurie JA09329-TA09330
Jacobson photograph

39 347. State’s Trial Exhibit 2: Denise Lizzi JAQ9331-JTAQ9332
photograph

39 348. State’s Trial Exhibit 99: Michael JA09333-TA09334
Rippo

39 349. State’s Trial Exhibit 31: Autopsy JA09335-TA09336
photo Denise Lizzi

39 350. State’s Trial Exhibit 53: Autopsy JA09337-TAQ9338
photo Laurie Jacobson

39 351. State’s Trial Exhibit 125: Laurie JA09339-TA09360

Jacobson victim-impact scrapbook
photographs
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Vol.

Title

Date

Page

39

39

39

39

39

39
40

40
41

41

41

41

41

41

41

352.

353.

354.

355.

356

357

358

359

360

361

362

363

364

State’s Trial Exhibit 127: Denise
Lizzi victim-impact scrapbook
photographs

Declaration of Jay Anzini dated May
10, 2008

Declaration of Robert Anzini dated
May 10, 2008

Juvenile Records of Stacie
Campanelli

Blackstone District Court Case
Inquiry: Case No. C136066, State v.
Sims, Case Activity, Calendar,
Minutes

Justice Court Printout for Thomas
Sims

Justice Court Printout for Michael
Beaudoin

Blackstone District Court Case
Inquiry: Case No. C102962, State v.
Beaudoin, Case Activity, Calendar,
Minutes

Blackstone District Court Case
Inquiry: Case No. C95279, State v.
Beaudoin, Case Activity, Calendar,
Minutes

Blackstone District Court Case
Inquiry: Case No. C130797, State v.
Beaudoin, Case Activity, Calendar,
Minutes

Blackstone District Court Case
Inquiry: Case No. C134430, State v.
Beaudoin, Case Activity, Calendar,
Minutes

Justice Court Printout for Thomas
Christos

Justice Court Printout for James Ison

JA09361-JAQ9374

JAQ9375-TAQ9377

JA0Q9378-TAQ9381

TA09382-TA09444

JAQ09445-TA09450

JA09451-JAQ09490
JAQ9491-TAQ9520

JA09521-JAQ9740
JA0Q9741-TAQ9815

JAO9816-JAQ9829

JAO09830-JAQ9838

TAQ9839-TAQ9847

JAO9848-JAQ9852

JA09952-JAQ9907

JA09908-JAQ9930
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17
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20
21
22
23
24
25
26
27
28

Vol. Title Date Page
41 365  State v. Rippo, Eighth Judicial JAO09931-JA09933
District Court, Case No. C106784,
Order dated September 22, 1993
41 366 Declaration of Michael Beaudoin JAQ9934-TAQ9935
dated May 18, 2008
41 367  State v. Rippo, Eighth Judicial JA09936-TA09941]
District Court, Case No. C106784,
Amended Indictment, dated January
3, 1996
41 368  State’s Trial Exhibits 21, 24, 26, 27, JA09942-TA09965
28,32,34,38,39,40, 41, 42, 45, 46,
47,48, 51, 56, 57, 58, 60, 61, 62
41 369  State’s Trial Exhibit 54 JA09966-TA09967
41 370 Letter from Glen Whorton, Nevada JAQ9968-JA09969
Department of Corrections, to Robert
Crowley dated August 29 1997
41 371 Letter from Jennifer Schlotterbeck to JA09970-JAQ9971
Ted D’Amico, M.ID., Nevada
Department of Corrections dated
March 24, 2004
41 372  Letter from Michael Pescetta to Glen JA09972-JA09977
Whorton, Nevada Department of
Corrections dated September 23,
2004
41 373  State v. Rippo, Eighth Judicial JAQ9978-JA09981
District Court, Case No. C106784,
Warrant of Execution dated May 17,
1996
41 374  Declaration of William Burkett dated JAQ9982-TAQ9984
May 12, 2008
41 375 Handwritten Notes of William Hehn JAQ9985-TAQ9986
48 Objection to Proposed Order 11/21/08 | JA11612-JA11647
48 Opposition to Motion for Discovery 06/09/08 | JA11558-JA11563
2 Order 11/12/92 | JA00264-JA00265
2 Order 11/18/92 | JA00266-JA00267
2 Order 09/22/93 | JA00320-JA00321
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13
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17
18
19
20
21
22
23
24
25
26
27
28

Vol. Title Date Page
3 Order 04/22/94 | JA00619-JA00320
15 Order 03/08/96 | JA03412
41 Order Appointing Counsel 02/13/08 | JA09987-JA09988
5B Order Sealing Affidavit 09/30/93 | JA 1401-180 to
JA 1401-185
2 Order to Produce Handwriting / 09/14/92 | JA00252-JA00253
Handprinting Exemplar
17 Petition for Writ of Habeas Corpus 12/04/98 | JA04040-JA04047
{Post-Conviction} and Appointment of
Counsel
19 Petition for Writ of Habeas Corpus (Post- 01/15/08 | JA04415-JA04570
20 Conviction}) JA04571-JA04609
20 Exhibits to Petition for Writ of Habeas 01/15/08 | JA04610-JA04619
Corpus
20 101. Bennett v. State, No. 38934 JA04620-TA04647
Respondent’s Answering Brief
(November 26, 2002)
20 102. State v. Colwell, No. C123476, JA04648-JA04650
Findings, Determinations and
Imposition of Sentence (August 10,
1995}
20 103. Doleman v. State, No. 33424 Order JAO4651-TA04653
Dismissing Appeal (March 17, 2000)
20 104. Farmer v. Director, Nevada Dept. of JAQ4654-TAQ4660
Prisons, No. 18052 Order Dismissing
Appeal (March 31, 1988)
20 105. Farmer v. State, No. 22562, Order JA04661-JA04663
Dismissing Appeal (February 20,
1992}
20 106. Farmer v. State, No. 29120, Order JAO04664-TA04670
Dismissing Appeal (November 20,
1997}
20 107. Feazell v. State, No. 37789, Order JA04671-JA04679
Affirming in Part and Vacating in
Part (November 14, 2002)
20 108. Hankins v. State, No. 20780, Order JA04680-JA04683
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of Remand (April 24, 1990)

Hardison v. State, No. 24195, Order

of Remand (May 24, 1994)

Hill v. State, No. 18253, Order

Dismissing Appeal (June 29, 1987)

Jones v. State, No. 24497 Order

Dismissing Appeal (August 28,
1996)

Jones v. McDaniel, et al., No.

39091, Order of Affirmance
{(December 19, 2002)

Milligan v. State, No. 21504 Order

Dismissing Appeal (June 17, 1991)
Milligan v. Warden, No. 37845,

Order of Affirmance (July 24, 2002)
Moran v. State, No. 28188, Order

Dismissing Appeal (March 21, 1996)
Neuschafer v. Warden, No. 18371,

Order Dismissing Appeal (August
19, 1987)

Nevius v. Sumner {Nevius |}, Nos.

17059, 17060, Order Dismissing
Appeal and Denying Petition
(February 19, 1986}

Nevius v. Warden (Nevius I1), Nos.

29027, 29028, Order Dismissing
Appeal and Denying Petition for
Writ of Habeas Corpus (October 9,
1996}

Nevius v. Warden (Nevius 111}, Nos.
29027, 29028, Order Denying
Rehearing (July 17, 1998)

Nevius v. McDaniel, D. Nev. No.
CV-N-96-785-HDM-(RAM),
Response to Nevius’ Supplemental
Memo at 3 (October 18, 1999)
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133.

() Neill v. State, No. 39143, Order of
Reversal and Remand (December 18,
2002)

Rider v. State, No. 20925, Order
(April 30, 1990)

Riley v. State, No. 33750, Order
Dismissing Appeal (November 19,
1999)

Rogers v. Warden, No. 22858, Order
Dismissing Appeal (May 28, 1993),
Amended Order Dismissing Appeal
(June 4, 1993)

Rogers v. Warden, No. 36137, Order
of Affirmance (May 13, 2002)

Sechrest v. State, No 29170, Order
Dismissing Appeal (November 20,
1997)

Smith v. State, No. 20959, Order of
Remand (September 14, 1990)

Stevens v. State, No. 24138, Order
of Remand (July 8, 1994)

Wade v. State, No. 37467, Order of
Affirmance (October 11, 2001)

Williams v. State, No. 20732, Order
Dismissing Appeal (July 18, 1990)

Williams v. Warden, No. 29084,
Order Dismissing Appeal (August
29, 1997)

Ybarra v. Director, Nevada State
Prison, No. 197035, Order
Dismissing Appeal (June 29, 1989)

Ybarra v. Warden, No. 43981, Order
Affirming in Part, Reversing in Part,
and Remanding (November 2§,
2005)

JA04797-JA04803

JA04804-TAQ4807

JA0Q4808-TA04812

JAO04813-JAQ4817

JAOQ4818-TAQ4825

JAQ4826-TA04830

JA04831-JA04834

JA04835-JA04842
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JA04849-JAQ4852

JA04853-JAQ4857
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JA04862-TAQ4873
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139.

140.
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201.
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203.

Ybarra v. Warden, No. 43981, Order

Denying Rehearing (February 2,
2006}

Rippo v. State; Bejarano v. State,

No. 44094, No. 44297, Order
Directing Oral Argument (March 16,
2006)

State v. Rippo, Case No. C106784,

Supplemental Brief in Support of
Defendant’s Petition for Writ of
Habeas Corpus (Post-Conviction),
February 10, 2004

State v. Rippo, Case No. C106784,

Findings of Fact, Conclusions of
Law and Order, December 1, 2004

Rippo v. State, S. C. Case No.

44094, Appellant’s Opening Brief,
May 19, 2005

Rippo v. State, S. C. Case No.

44094, Respondent’s Answering
Brief, June 17, 2005

Rippo v. State, S. C. Case No.

44094, Appellant’s Reply Brief,
September 28, 2005

Rippo v. State, S. C. Case No.

44094, Appellant’s Supplemental
Brief As Ordered By This Court,
December 12, 2005

Rippo v. State, Nevada Supreme

Court Case No. 28865, Opinion filed
October 1, 1997

Rippo v. State, Nevada Supreme
Court Case No. 44094, Affirmance
filed November 16, 2006

Confidential Execution Manual,
Procedures for Executing the Death
Penalty, Nevada State Prison

JA04874-JAQ4879

JA04880-TAQ4883

JA04884-JA04931

JA04932-JA04935

JA04936-TA04986

JA04987-JAQ5048

JA05049-JAQ5079

JAQ5080-TAOQ5100

JAO5101-TAQ5123

JAO05124-JA0Q5143

JA05144-JAQ5186
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209.

210.

211.

212.

Brief of Amici Curiae in Support of
Petitioner, United States Supreme
Court Case No. 03-6821, David
Larry Nelson v. Donal Campbell and
Grantt Culliver, October Term, 2003

Leonidas G. Koniaris, Teresa A.
Zimmers, David A. Lubarsky, and
Jonathan P. Sheldon, Inadequate
Anaesthesia in Lethal Injection for

Execution, Vol. 365, April 6, 2005,

at http://www .thelancet.com

Declaration of Mark J.S. Heath,
M.D., dated May 16, 2006, including
attached exhibits

“Lethal Injection: Chemical
Asphyxiation?” Teresa A. Zimmers,
Jonathan Sheldon, David A.
Lubarsky, Francisco Lopez-Munoz,
Linda Waterman, Richard Weisman,
Leonida G. Kniaris, PloS Medicine,
April 2007, Vol. 4, Issue 4

Rippo v. State, Nevada Supreme

Court Case No. 28865, Appellant’s
Opening Brief

Rippo v. State, Nevada Supreme

Court Case No. 28865, Appellant’s
Reply Brief

Rippo v. State, Nevada Supreme

Court Case No. 44094, Appellant’s
Opening Brief, filed May 19, 2005

Rippo v. State, Nevada Supreme

Court Case No. 44094, Appellant’s
Reply Brief, filed September 28,
2005

Rippo v. State, Nevada Supreme
Court Case No. 44094, Appellant’s
Supplemental Brief as Ordered by
this Court filed December 22, 2005

JAO5187-JA05211

JA05212-JAQ5214

JAQ5215-TAQ5298
JA05299-JAQ5340

JA05341-JAQ5348

JAQ5349-TAQ5452

JA05453-JAQ5488

JAO05489-JAQ5538

JAO05539-JAQ5568

JAOQ5569-TAOQ5588
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216.

217.

218.

219.

220.

221.

222.

223.

224.

Rippo v. State, Nevada Supreme

Court Case No. 44094, Order
Directing Oral Argument filed
March 16, 2006

Rippo v. State, Nevada Supreme

Court Case No. 44094, Transcript of
Oral Argument on June 13, 2006

Rippo v. State, Nevada Supreme

Court Case No. 44094, Appellant’s
Petition for Rehearing filed
December 11, 2006

Supplemental Points and Authorities
in Support of Petition for Writ of
Habeas Corpus (Post-Conviction)
and attached exhibits filed August 8§,
2002

Letter dated August 20, 2004 from
Rippo to Judge Mosley

State v. Rippo, Case No. 106784,

Amended Notice of Intent to Seek
Death Penalty, filed March 24, 1994

State v. Rippo, Case No. 106784,
Jury Instructions, filed March 6,
1996

State v. Rippo, Case No. 106784,
Notice of Alibi, filed September 2,
1993

Affidavit of Alice May Starr dated
January 26, 1994

Letter dated October 12, 1993 from
Starr to President Clinton

State v. Rippo, Case No. 106784,
Order Sealing Affidavit (and
exhibits}, dated September 30, 1993

Las Vegas Metropolitan Police
Department Property Report dated
September 30, 1993

JAO5589-JAQ5591

JA05592-JAQ5627

JAO05628-JA05635

JA05636-JAQ5737

JAOQ5738

JAO05739-JA05741

JA05742-JAQ5782

JAOQ5783-TAQ5785

JAO05786-JA05791

JAOQ5792-JAQ5795

JA05796-JA05801

JAO05802-JAQ5803
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230.

231.

232.
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234.

235.

236.

237.

Letter dated November ??, 1993
from Starr to Rex Bell, District
Attorney

State v. Rippo, Case No. C57388,

Draft Affidavit in Support of Motion
to Withdraw Guilty Plea

Justice Court Record, Thomas
Edward Sims

Justice Court Record, Michael
Angelo Beaudoin

Las Vegas Metropolitan Police
Department Voluntary Statement of
Michael Angelo Beaudoin dated
March 1, 1992

Justice Court Record, Michael
Thomas Christos

Justice Court Record, David Jeffrey
Levine

Justice Court Record, James Robert
Ison

MMPI (Minnesota Multiphasic
Personality Inventory) Scoring for
Diana Hunt dated September 2, 1992

Handwritten Declaration of James
Ison dated November 30, 2007

Handwritten Declaration of David
Levine dated November 20, 2007

United States v. Bongiovanni, CR-S-
96-98-1.LDG(RI1J), Government’s
Trial Memorandum, filed August
25, 1997

United States v. Bongiovanni, CR-S-
96-98-LDG(RI1J), Motion to Dismiss
for Outrageous Government
Misconduct, filed September 13,
1996

JAO5804-JAQ5807

JAOQ5808-TAQ5812

JAO5813-JAQ5881

JAO5882-JA06032
JA06033-JA06282
JA0Q6283-TA06334

JA06335-JA06349

JA06350-JA06403

JA06404-JAQ6417

JA06418-JAQ6427

JA06428-JA06434

JA06435-JA06436

JA06437-JA06438

JA06439-JA06483

JA06484-JA06511
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238.

239.

240.

241.

242.

243.

244.

245.

246.

247.

248.

United States v. Bongiovanni, CR-S-

96-98-L.LDG(RI1J), Transcript of Jury
Trial Day 2, December 3, 1997

United States v. Bongiovanni, CR-S-

96-98-LDG(RJJ)}, Transcript of Jury
Trial Day 3, December 4, 1997

United States v. Bongiovanni, CR-S-

96-98-LDG(RJJ)}, Transcript of Jury
Trial Day 4, December 8, 1997

United States v. Bongiovanni, CR-S-

96-98-L.LDG(RI1J), Transcript of Jury
Trial Day 6, December 10, 1997

United States v. Bongiovanni, CR-S-

96-98-LDG(RJJ)}, Transcript of Jury
Trial Day 8, December 15, 1997

United States v. Bongiovanni, CR-S-
96-98-LDG(RJJ)}, Transcript of Jury
Trial Day 9, December 16, 1997

Rippo v. State, Nevada Supreme
Court Case No. 28865, Respondent’s
Answering Brief, filed February 14,
1997

United States v. Bongiovanni, CR-S-
96-98-LDG(RI1J), Government’s
Trial Memorandum, filed December
2, 1997

State v. Salem, Fighth Judicial
District Court, Clark County,
Nevada, Case No. 124980, Criminal
Court Minutes

State v. Rippo, Eighth Judicial
District Court, Clark County,
Nevada, Case No. 106784, Motion
for New Trial, filed April 29, 1996

United States v. Bongiovanni, CR-S-
96-98-LDG(RI1J}, Superseding
Criminal Indictment, filed May 6,
1997

JA06512-JAQ6689

JA06690-TAO6761
JA06762-JA06933

JA06734-JA07011
JAOQ7012-JAQ7133

JAOQ7134-JA07261
JAQ7262-TAQ6332

JAQ7333-TAQ7382

JAOQ7383-JAQ7511
JAO7512-JAQ7525

JAO07526-JA07641

JAO07642-JAQ7709

JAQ7710-JAQ7713

JAOQ7714-JAQ7719

JAOQ7720-JAQ7751
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In the Matter of the Application of
the United States for an Order
Authorizing the Interception of Wire

Communications dated October 11,
1995

Clark County School District
Records for Michael D. Rippo

Neuropsychological Assessment,
Thomas F. Kinsora, Ph.ID., dated
February 1, 1996

Addendum to Neurological
Assessment Report, Thomas F.
Kinsors, Ph.D., dated March 12,
1996

Pre-Sentence Report, State v. Rippo,
Case No. 97388, dated April 23,
1982

Psychiatric Evaluation, Norton A.
Roitman, M.D., dated February 17,
1996

SCOPE printout for Carole Ann
Rippo

Progress Reports dated October 15,
1981

Supplemental Report, Case No.
23042, Juvenile Division, Clark
County, Nevada, filed April 29, 1981

Order, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed May 9, 1981

Terms of Probation, Case No. 23042,
Juvenile Division, Clark County,
Nevada, filed May 1, 1981

Transcript of Proceedings, Case No.
23042, Juvenile Division, Clark
County, Nevada, filed May 14, 1981

JAOQ7752-JAQ7756

JAOQ7757-JAQ7762

JAOQ7763-JAQ7772

TAQ7773-JAQ7775

JAOQ7776-JAQ7782

JAQ7783-TAQ7789

JAOQ7790

JAOQ7791-JAQ7792

JAQ7793-JA07801

JAOQ7802-JAQ7803

TAQ7804-TAQ7805

JAOQ7806-JAQ7811
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Petition No. 1, Recommendation for
Adjudication and Order of Approval,
Case No. 23042, Juvenile Division,
Clark County, Nevada, filed April
19, 1981

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed April 8, 1981

Certification, Case No. 23042,
Juvenile Division, Clark County,
Nevada, filed October 19, 1981

Probation Officer’s Report, Case No.
23042, Juvenile Division, Clark
County, Nevada, filed April 29, 1981

Baseline Psychiatric Evaluation,
Southern Desert Correctional Center
by Franklin D. Master, M.D., dated
April 9, 1982

3

Confidential Psychological
Evaluation by Eric S. Smith, Ph.D.,
Timothy L, Boyles, M.A_, James F.
Triggs, Ed.D., dated February 11,
1982

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed January 27, 1982

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed January 27, 1982

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed January 27, 1982

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed January 27, 1982

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed January 27, 1982

JAQ7812

JAQ7813

JAQ7814

JAOQ7815-JAQ7823

JAQ7824

JAOQ7825-JAQ7827

JAO7828-JAQ7829

JAOQ7830-JAQ7831

JAQ7832-TAQ7833

JAOQ7834-JAQ7835

JAQ7836-TAQ7837
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284.

285.

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed January 27, 1982

Las Vegas Metropolitan Police
Department Arrest Report dated
January 27, 1982

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed January 29, 1982

Certification Report, Case No.
23042, Juvenile Division, Clark
County, Nevada, filed February 23,
1982

Petition, Case No. 23042, Juvenile
Division, Clark County, Nevada,
filed February 2, 1982

Judgment of Conviction, Case No.
{57388, State v. Rippo, Clark
County, Nevada, filed May 28, 1982

Psychological Report: Corrections
Master, dated June 2, 1982

Test of Educational Development
dated March 9, 1983

Psychological Evaluation dated
December 2, 1983

Parole Progress Report, March 1985
Agenda

Institutional Progress Report, March
1987 Agenda

Psychological Evaluation for Parole
dated January 29, 1987

Psychological Evaluation for Parole
dated August 12, 1988

Parole Progress Report, September
1988 Agenda

JAO7836-JAQ7837

JAQ7838

JAO7839-JAQ7840

JAOQ7841-JAQ7853

JAQ7854

JAQ7855

JAQ7856-TAQ7859

JTAQ7860-TAQ7862

JAQ7863

TAQ7864-TAQ7865

JAQ7866-TAQ7868

TAQ7869

JAQ7870

JAQ7871-TAQ7872
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33 286. Psychological Evaluation dated JAQ7873
August 23, 1989

33 287. Parole Progress Report, September JAQ7874-JA07875
1989 Agenda

33 288. Parole Officers’ Notes beginning JAQ7876-JAQ7884
December 4, 1989

33 289. Institutional Progress Report dated JAQ7885-JAQ7886
May 1993

33 290. Health Services, Psychology Referral JAQ7887
Form dated April 28, 1993

33 291. Handwritten notes dated February JAQ7888
17, 1994

33 292. Handwritten notes dated March 9, JAQ7889
1994

33 293. Handwritten exam notes {Roitman) JAQ7890-JAQ7894
dated January 13, 1996

33 294. Psychological Panel Results JAQ7895
Notification dated January 10, 1996

33 295. Norton A. Roitman, Addendum, JAQ7896-JAQ7897
dated March 11, 1996

33 296. Bongiovanni Off the Bench, Las JAQ7898-JAQ7899
Vegas Sun, April 18, 1996

33 297. Fraud probe led to judge, Las Vegas JAQ7900
Sun, April 18, 1996

33 298. Charge opens judge’s race, Las JAQ7901-JAQ7902
Vegas Sun, April 18, 1996

33 299. Judge Bongiovanni Indicted, Las JAQ7903
Vegas Sun, April 18, 1986

33 300. Judge’s actions examined, Las Vegas JAQ7904-JAQ7906
Review-Journal, April 19, 1996

33 301. Mental Health Progress Notes dated JAQ7907
June 20, 1993

33 302. Affidavit of David M. Schieck dated JA07908

March 16, 1998
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305.

306.

307.

308.

309.

310.

311.

312.

Declaration of Carole A. Duncan
dated January 19, 2000

Union Free School #24, Pupil
History Record, Michael Campanelli

United States v. Bongiovanni, CR-S-

96-98-L.LDG(RI1J), Transcript of Jury
Trial Day 7, October 27, 1998

United States v. Bongiovanni, CR-S-

96-98-LDG(RJJ)}, Transcript of Jury
Trial Day 8, October 28, 1998

United States v. Bongiovanni, CR-S-

96-98-LDG(R 1]}, Emergency Motion
to Disqualify John Fadgen, Esq.
From Representing Defendant
Bongiovanni at Trial, July 24, 1997

OMITTED

United States v. Bongiovanni, CR-S-
96-98-LDG(RI1J}, Notice of Tape
Recordings Intended for Use in
Government's Case in Chief, filed
August 2, 1996

Letter from Donald J. Green

requesting additional discovery dated
July 9, 1996

United States v. Bongiovanni, CR-S-
96-98-LDG(RJJ)}, Transcript of Jury
Trial Day 5, December 9, 1997

State v. Rippo, Eighth Judicial
District Court, Clark County,
Nevada, Case No. 106784, Answer
in Opposition to Motion for New
Trial, filed May 1, 1996

JAO07909-JAQ7910

JAO7911-JAQ7912

JAO7913-JA08006
JAOQ8007-TAOQ8039
JAO8040-JTAOQ8155

JAOB156-JA08225

TA08226-TA08246

JA0Q8247-TAQ8253

JAO08254-JAQ8399

JA08400-JA08405
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314.

315.

316.

317.

318.

319.

320.

321.

State v. Rippo, Eighth Judicial

District Court, Clark County,
Nevada, Case No. 106784,
Defendant’'s Motion to Strike
Aggravating Circumstances
Numbered 1 and 2 and for
Specificity as to Aggravating
Circumstance Number 4, filed
August 20, 1993

State v. Rippo, Eighth Judicial

District Court, Clark County,
Nevada, Case No. 106784, State's
Response to Defendant's Motion to
Strike Aggravating Circumstance
Numbered 1 and 2 and for
Specificity as to Aggravating
Circumstance Number 4, filed
February 11, 1994

State v. Rippo, Eighth Judicial

District Court, Clark County,
Nevada, Case No. 106784, Special
Verdict filed March 14, 1996

State v. Rippo, Eighth Judicial

District Court, Clark County,
Nevada, Case No. 106784, Special
Verdict filed March 14, 1996

Social History

Parental Agreement, Case No.
23042, Juvenile Division, Clark
County, Nevada, dated April 29,
1981

Mark D. Cunningham, Ph.D., and
Thomas J. Reidy, Ph.D., Integrating
Base Rate Data in Violence Risk
Assessments at Capital Sentencing,
16 Behavioral Sciences and the Law
71, 88-89 (1998}

Letter from Michael Rippo to Steve
Wolfson dated April 17, 1996

Report of Jonathan Mack, Ph.D.

JA08406-JA08413

JAQ8414-TAQ8417

JAO8418-JAOQ8419

JA08420-TA08421
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JA08540-JA08564

JAO8565

JAO08566-JAO08596
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322. Trial Exhibit: Photograph of Michael
Rippo

323. State v. Rippo, Eighth Judicial
District Court, Clark County,
Nevada, Case No. 106784,
Application and Order for Fee in
Excess of Statutory Amount for
Investigator, filed December 3, 1996

324, Wiretap Transcript, Tommy Simms
[sic], dated June 8, 1992

325. State v. Rippo, Eighth Judicial
District Court, Clark County,
Nevada, Case Nos. 57388, 57399,
Reporter’s Transcript of Proceedings

-- Continued Initial Arraignment,
heard March 25, 1982

326. State v. Rippo, Eighth Judicial
District Court, Clark County,
Nevada, Case Nos. 57388, 57399,
Reporter's Transcript of Further
Proceedings and/or Continued Initial
Arraignment heard March 30, 1982

327. State v. Rippo, Eighth Judicial
District Court, Clark County,
Nevada, Case No. C106784,
Instructions to the Jury, filed March
14, 1996

328. Declaration of Elisabeth B. Stanton,
dated January 15, 2008

JAO8597

JAO8598-JA08605

JTA0Q8606-TA08609

JAOQ8610-TAO8619

JA08620-JAO08626

JAO08627-JAQ8652

JAO8653-JA08664

48

Reply to Opposition to Motion to Dismiss

06/09/08

JA11564-JA11574

48

Reply to Opposition to Motion for Leave to
Conduct Discovery

09/16/08

JA11575-JA11585

Reporter’s Transcript of Arraignment

07/06/92

JA00242-TA00245

Reporter’s Transcript of Arraignment

07/20/92

JA00246-TA00251

36

Reporter’s Transcript of Defendant’s
Motion for Appointment of Counsel

02/11/08

JAO8665-JAO8668

Reporter’s Transcript of Defendant’s
Motion to Continue Trial Proceedings;
Defendant’s Motion to Disqualify District

02/14/94

JA00378-JAQ0399

39
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Vol. Title Date Page
Attorney’s Office

19 Reporter's Transcript of Evidentiary 09/10/04 | JA04347-JA04408
Hearing

48 Reporter’s Transcript of Hearing 09/22/08 | JA11586-JA11602

2 Reporter’s Transcript of Hearing in re 09/20/93 | JA00316-JA00319
Attorney General’s Motion to Quash and for
Protective Order

2 Reporter’s Transcript of Hearing in re 09/10/93 | JA00304-JA00315
Motion to Continue Jury Trial

3 Reporter’s Transcript of Motions Hearing 03/09/94 | JAD0565-JA00569

18 Reporter’s Transcript of Preliminary [sic] 11/27/02 | JA04202-JA04204
Hearing

19 Reporter’s Transcript of Proceedings before | 08/20/04 | JA04321-JA04346
the Honorable Donald M. Mosely

17 Reporter's Transcript of Proceedings: 05/02/02 | JA04048-JA04051
Argument and Decision

1 Reporter’s Transcript of Proceedings: 06/04/92 | JA00001-JA00234
Grand Jury

3 Reporter’s Transcript of Proceedings: Jury 01/30/96 | JA00634-JA00641
Trial, Vol. 1; 10:00 a.m.

3 Reporter’s Transcript of Proceedings: Jury 01/30/96 | JA00642-JA0O0725

4 Trial, Vol. II; 1:30 p.m. JAOQ0726

4 Reporter’s Transcript of Proceedings: Jury 01/30/96 | JA00727-JA0O0795
Trial, Vol. III; 3:30 p.m.

4 Reporter’s Transcript of Proceedings: Jury 01/31/96 | JA00796-JA00888
Trial, 11:15 AM

4 Reporter’s Transcript of Proceedings: Jury 01/31/96 | JAO0889-JA00975

5 Trial, 2:30 PM JA00976-JA01025

5 Reporter’s Transcript of Proceedings: Jury 02/01/96 | JA01026-JA01219
Trial, Vol. I; 10:20 a.m.

5 Reporter’s Transcript of Proceedings: Jury 02/02/96 | JA01220-JA01401
Trial, Vol. VI; 10:20 a.m.

5B Reporter’s Transcript of Proceedings: Jury 02/05/96 | JA01401-001 to
Trial, Vol. 1, 1:30 p.m. JAQ1401-179

5 Reporter’s Transcript of Proceedings: Jury 02/02/96 | JA01402-JA01469

6 Trial, Vol. II; 2:30 p.m. JAQ1470-JA01506
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17
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20
21
22
23
24
25
26
27
28

Vol. Title Date Page

7 Reporter's Transcript of Proceedings: Jury 02/06/96 | JAO1507-JA01688
Trial, 10:15 AM

8 Reporter's Transcript of Proceedings: Jury 02/06/96 | JAO1689-JAQ1766
Trial, 2:30 PM

8 Reporter's Transcript of Proceedings: Jury 02/07/96 | JA01767 JAO1872
Trial, 1:45 PM

8 Reporter's Transcript of Proceedings: Jury 02/08/96 | JAO1887-JA01938

9 Trial, 10:15 AM JA01939-TA02054

9 Reporter's Transcript of Proceedings: Jury 02/26/96 | JA02055-JA02188

10 Trial, 10:45 AM JA02189-TJA02232

10 Reporter's Transcript of Proceedings: Jury 02/27/96 | JA02233-JA02404
Trial, 11:00AM

11 Reporter's Transcript of Proceedings: Jury 02/28/96 | JA02405-JA02602
Trial, Vol. 1, 10:30 a.m.

12 Reporter's Transcript of Proceedings: Jury 02/29/96 | JA02630-JA02879

13 Trial, Vol. T, 10:35 a.m. JA02880-JAQ2885

13 Reporter's Transcript of Proceedings: Jury 03/01/96 | JA02886-JA03064
Trial 9:00 AM

13 Reporter's Transcript of Proceedings: Jury 03/04/96 | JA03065-JA03120
Trial Vol. I, 10:30 a.m.

14 Reporter's Transcript of Proceedings: Jury 03/05/96 | JAO3121-JA03357
Trial, 11:00 a.m.

16 Reporter's Transcript of Proceedings: Jury 03/13/96 | JA03594-JA03808
Trial Vol. 1
11:30 a.m.

17 Reporter’s Transcript of Proceedings: Jury 03/14/96 | JA03841-JA04001
Trial, 9:30 AM

3 Reporter’s Transcript of Proceedings: 03/18/94 | JAOO575-JA00582
Motions Hearing

3 Reporter's Transcript of Proceedings: 04/14/94 | JA0O0591-JA00618
Motions Hearing

15 Reporter's Transcript of Proceedings: 03/12/96 | JA03413-JA03593
Penalty Phase
10:00 a.m.

2 Reporter's Transcript of Proceedings Re: 03/07/94 | JA00403-485

3 Defendant’'s Motion to Disqualify District JA00486-564

Attorney's Office
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11
12
13
14
15
16
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19
20
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24
25
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28

Vol.

Title

Date

Page

Reporter’s Transcript of Proceedings re:
Oral Request of District Attorney

01/31/94

JA00322-JA00333

Reporter's Transcript of Proceedings:
Ruling on Defense Motion

03/11/94

JA00570-JAQ0574

17

Reporter's Transcript of Proceedings:
Sentencing

05/17/96

JA04014-JA04036

15

Reporter’s Transcript of Proceedings:
Verdict

03/06/96

JA03403-JA03411

Response to Defendant’s Motion for
Discovery of Institutional Records and Files
Necessary to His Defense

02/07/94

JAO00351-JAQOQ357

36
37

State’s Motion to Dismiss and Response to
Defendant’s Petition for Writ of Habeas
Corpus (Post-Conviction)

04/23/08

TAQ8673-TAOQ8746
JAO8747-JAQ8757

State’s Motion to Expedite Trial Date or in
the Alternative Transfer Case to Another
Department

02/16/93

JA00268-JA00273

State’s Opposition to Defendant’s Motion
for Discovery and State’s Motion for
Reciprocal Discovery

10/27/92

JA00260-JA00263

State’s Opposition to Defendant’s Motion to
Exclude Autopsy and Crime Scene
Photographs

02/07/94

JA00346-TA00350

18

State's Opposition to Defendant's
Supplemental Points and Authorities in
Support of Petition for Writ of Habeas
Corpus (Post-Conviction)

10/14/02

JA04154-JA04201

State's Response to Defendant's Motion to
Strike Aggravating Circumstance
Numbered 1 and 2 and for Specificity as to
Aggravating Circumstance Number 4

02/14/94

JA00367-TAQ0370

18

State's Response to Defendant's
Supplemental Petition for Writ of Habeas
Corpus (Post-Conviction)

04/06/04

JA04259-JA04315

State’s Response to Motion to Disqualify
the District Attorney’s Office and State’s
Motion to Quash Subpoenas

02/14/94

TAQ0358-TA00366

18

Supplemental Brief in Support of
Defendant's Petition for Writ of Habeas
Corpus (Post-Conviction)

02/10/04

JA04206-JA04256
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Vol. Title Date Page

17 Supplemental Points and Authorities in 08/08/02 | JA04052-JA04090

18 Support of Petition for Writ of Habeas JA04091-JA04153
Corpus (Post-Conviction)

15 Verdicts 03/06/96 | JA03399-JA03402

16 Verdicts and Special Verdict 03/14/96 | JA03835-JA03840
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District Court

CLARK COUNTY, NEVADA

Subp

MICHAEL DAMON RIPPO,

Case No. C106784
Petitioner, Dept. No. XX
_.!,,"8—

E.K. McDANIEL, Warden of the Nevada State Prison at Ely,
Nevada,

SUBPOENA

[ Regular [x] Duces Tecum
THE STATE OF NEVADA SENDS GREETINGS TO:

NANCY BECKER
288 Lewis Ave.
Las Yegas, Nevada 89101

YOU ARE HERERY COMMANDED, that all and Singular, business and ¢xcuses set aside, you appesar and attend on the

— davof , 2008 at the hour of . The sddress where you are required to appear

is 411 E. Bonneville, Snite 250, Las Vegas, Nevada, $9101.You sre regnired to bring with you at the fime of your appearance any
items set ferth on the reverse side of this subpoena. If you fail te attend, you will be deemed guilty of contempt of Court and liable

to pay all losses and damages caused by your faflure to appear and in addition forfeit One Hundred ($100.00}.

Issued at the request of; SHIRLEY B. PARRAGUIRRE, CLERK OF THE COURT
By:

David S. Anthony DEPUTY CLERK Date

Assistant Federal Public Defender

411 E. Booneville, Suite 250
Las Vegas, Nevada 89101
Attsrneys for Petitioner

JAO11473



STATE OF NEVADA

COUNTY OF AFFIDAVIT OF SERVICE

Peing duly sworn says: That at all times herein affiant was over 18 years of age,
not a party to or inierested in the proceeding in which this affidavit is made. That affiant received the Subpoena on the

day of ,20 ,and served the same on the day of 20 s by delivering
a copy of the witness at (state address)

Signature of Affiant

SUBSCRIBED AND SWORN to before me this
day of + 20 .

NOTARY PUBLIC in and for
County of .
State of Nevada.

SEE ATTACHED EXHIBIT A

JAO11474



EXHIBIT A
SUBPOENA DUCES TECUM
TO: NANCY BECKER
200 Lewis Ave.
Las Vegas, Nevada 89101

General Instructions;

YOU ARE COMMANDED to produce and permit inspection and copying of the following
designated books, documenis or tangible things as (a) kept in the usual course of business, or (b}
organized and labeled to correspond with the categories as set forth below. Nev. R. Civ. P. 45,

If any of the books, documents, records or tangible things listed below are not being produced by
vou based on a claim of privilege or any other reason, please expressly state the basis or
privilege claimed and describe the nature of the documents, communications or other things
sufficient to enable a contest of the claim. Nev. R. Civ. P. 45(d).

Please complete a Certificate of Custodian of Records in the form set forth in Nev. Rev. Stat.
52.260. If you are claiming that any of the documents described above have been destroyed or
purged, please provide a Certificate of Destruction, evidencing what was destroyed and the
date, as set forth in Nev. Rev. Stat. 239.124; Nev. Admin. Code ch, 239, §.

Please produce or permit inspection and copying of all sealed and/or unsealed, official and/or non
official files, records, documents, phone records investigative materials, microfiched logbooks,
handwritten logbooks, data compilations from which information can be obtained, and/or
tangible things including, but not limited to, the following:

1. All letters, memoranda, notes, files, and documents related to Nancy Becker’s
negotiations for and acceptance of employment at the Clark County District
Attorney’s Office, including but not limited to:

a.  Any written offers of employment by the Clark County District Attorney’s
office to Nancy Becker, whether accepted, declined, retracted, countered,
or modified;

b.  Any and all letters, notes, memoranda, or other writings generated during
negotiations between Nancy Becker and the Clark County District
Attorney’s Office concerning her potential for employment,

¢.  Any letters, notes, memoranda, or other writings expressing an interest in
having Nancy Becker employed by the Clark County District Attorney’s
Office, whether generated by Nancy Becker, a representative of Nancy
Becker, an employee of the Clark County District Attorney’s Office, or a
representative of the Clark County District Attorney’s Office;

JAO11475



d.  Any and ali applications for employment at the Clark County District
Attorney’s Office submitted by or on behalf of Nancy Becker before
December 22, 2006;

e.  Any and all letters, notes, memoranda, or other writings regarding Nancy
Becker’s employvment plans following her term on the Nevada Supreme
Court;

f.  Any and all letters, notes, memoranda, or other writings containing the
date of hire and/ or the employment start date for Nancy Becker by the
Clark County District Attorney’s Office;

2. Any and all correspondence exchanged between Nancy Becker and any
employee of the Clark County District Attorney’s Office between Ociober 2006
and Januvary 16, 2007, including but not limited to:

a.  Letters exchanged between Nancy Becker and the Clark County District
Attomey’s Office;

b.  Emails exchanged between Nancy Becker and the Clark County District
Attorney’s Office;

¢.  Records of telephone calls exchanged between Nancy Becker and the
Clark County District Attorney’s Office;

d.  Notes, memos, or other writings evidencing communication between
Nancy Becker and the Clark County District Attomey’s Office;

3. Electronic data regarding all above 1o include: voice mail messages and files;
back-up voice mail files; e-mail messages and files; back-up e-mail files;
deleted e-mails; data files; program files; backup and archival tapes; temporary
files; system history files; web site information stored in textual, graphical or
audio format; web site log files; cache files; cookies; and other electronically
recorded information. The disclosing party shall take reasonable steps to ensure
that it discloses any back-up copies of files or archival tapes that will provide
information about any “‘deleted’ elecironic data.” This list is not exhaustive.

If you are ¢laiming that any of the documents described above have been destroyed or purged,

please return the Certificate of Destruction enclosed for that purpose, evidencing what was
destroyed and the date.

JAO11476
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Subp
District Court
CLARK CQUNTY, NEVADA
MICHAEL DAMON RIPPC,

Case No. C106784
Petitioner, Dept. No. XX
-Vs_

E.K. McDANIEL, Warden of the Nevada State Prison at Ely,
Nevada,

SUBPOENA

D Regular E Duces Tecum
THE STATE OF NEVADA SENDS GREETINGS TO:

CLARK COUNTY HUMAN RESOURCES DEPARTMENT
Attn: Records

5060 8. Grand Central Pkwy.

Las Vegas, Nevada 89155

YOU ARE HEREBY COMMANDED, that all and Singular, business and excuses set aside, you appear and atiend on the

_dayof . 2008 at the hour of . The address where you are required to appear

is 411 E. Bonneville, Suite 250, Las Vegas, Nevada, 39101.You are required to bring with you at the time of your appearance any
items set forth on the reverse side of this subpoens. I you fail te attend, you will be deemed guilty of contempt of Court and Hable

to pay all losses and damages caused by your failure to appear and ir addidon forfeit One Hundred ($180.60].

Issued at the request of: SHIRLEY B. PARRAGUIRRE, CLERK OF THE COURT
By:

David 8. Anthony DEPUTY CLERK Date

Assistant Federal Public Defender

411 E. Boaneville, Suite 250
Las Vegas, Nevada 89101
Attarneys for Petitioner

JAO11478



STATE OF NEYADA

COUNTY OF AFFIDAVIT OF SERVICE

being duly sworn says: That at all times herein affiant was over 18 years of age,
not a party to or interested in the proceeding in which this affidavit is made. That affisont received the Subpoena on the

day of i) ,and served the same on the day of 20 , by delivering
a copy of the witness at {state address)

Signature of Affiant
SUBSCRIBED AND SWORN to before me this
day of , 20
NOTARY PUBLIC iz and for
County of .
State of Nevada.

ITEMS TO BE PRODUCED

SEE ATTACHED EXHIBIT A

JAO11479



EXHIBIT A
SUBPOENA DUCES TECUM
TO: CLARK COUNTY HUMAN RESOURCES DEPARTMENT
ATTN: Records
500 S. Grand Central Pkwy.
Las Vegas, Nevada 89155
General Instructions:

YOU ARE COMMANDED to produce and permit inspection and copying of the following
designated books, documents or tangible things as {4} kept in the usual course of business, or (b)
organized and labeled to correspond with the categories as set forth below. Nev, R, Civ. P. 45.

If any of the books, documents, records or tangible things listed below are not being produced by
you based on a claim of privilege or any other reason, please expressly state the basis or
privilege claimed and describe the nature of the documents, communications or other things
sufficient to enable a contest of the claim. Nev, R. Civ. P. 45(d).

Please complete a Certificate of Custodian of Records in the form set forth in Nev. Rev. Stat.
52.260. 1f you are claiming that any of the documents described above have been destroyed or
purged, piease provide a Certificate of Destraction, evidencing what was destroyed and the
date, as set forth in Nev. Rev. Stat, 239.124; Nev. Admin. Code ¢h, 239, §.

Information requested on the following individual:

Nancy Becker

Please produce or permit inspection and copying of all sealed and/or unsealed, official and/or non
official files, records, documents, investigative materials, microfiched logbooks, handwritten
logbooks, data compilations from which information can be obtained, and/or tangible things
including, but not limited to, the following:

1. All letters, memoranda, notes, files, and documents related to the recruitment

and hiring of former Nevada Supreme Court Justice Nancy Becker by the Clark

County District Attorney’s Office, including but not limited to:

a.  Any written offers of employmeni, whether accepted, declined, retracted.
countered, or modified;

b.  Any and ail letters, notes, memoranda, or other writings generated during
negotiations between Nancy Becker and the Clark County District
Attorney’s Office concerning her potential for employment; _

¢.  Any letters, notes, memoranda, or other writings expressing an interest in
having Nancy Becker employed by the Clark County District Attorney’s

JAO11480



Office, whether generated by Nancy Becker, a representative of Nancy
Becker,an employee of the Clark County District Attorney’s Office, or a
representative of the Clark County District Attorney’s Office;

d.  Any and all correspondence exchanged between Nancy Becker and any
employee of the Clark County District Attorney’s Office between
November 6, 2006 and January 16, 2007,

€. Any and all applications for employment at the Clark County District
Attorney’s Office submitted by or on behalf of Nancy Becker before
December 22, 2006;

£ Anyand all letters, notes, memoranda, or other writings regarding Nancy
Becker’s employment plans following her term on the Nevada Supreme
Court;

g Any and all letters, notes, memoranda, or other writings containing the
date of hire and/ or the employment start date for Nancy Becker by the
Clark County District Attorney’s Office;

2. Electronic data regarding all above to include: voice mail messages and files;
back-up voice mail files; e-mail messages and files; back-up e-mail files;
deleted e-mails; data files; program files; backup and archival tapes; temporary
files; system history files; web site information stored in textual, graphical or
audio format; web site log files; cache files; cookies; and other electronically
recorded information. The disclosing party shall take reasonable steps {o ensure
that it discloses any back-up copies of files or archival tapes that will provide
information about any ““deleted’ electronic data.” This list is not exhaustive.

If you are claiming that any of the documents described above have been destroyed or purged,
please return the Certificate of Destruction enclosed for that purpose, evidencing what was
destroyed and the date.

JAOT1481
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Subp

District Court

CLARK COUNTY, NEVADA

MICHAEL DAMON RIPPG,

Petitioner,,
..vs -

E.K. McDANIEL, Warden of the Nevada State Prison at Ely,
Nevada, CATHERINE CORTEZ MASTO, Aaorney General of thy
STATE of NEVAD,

THE STATE OF NEVADA SENDS GREETINGS TO:

Nassau County Department of Social Services
Atin: Alan Licht

60 Charles Lindberg Blvd.

Umiondale, New York 11533-3656

Case No. C166784
Dept. No. XX
Docket

SUBPOENA
O Regular [x]Duces Tecum

YOU ARE HEREBY COMMANDED, thar all and Singular, business and excuses sef aside, you appear and attend on the

day of LU08 at the hour of

. The address where you are reqguired to appear is 616 South

Eighth Street, Las Vegas, Nevada, 89101. You are required to bring with you at the time of your appearance anyitemns set forth on

the reverse side of this subpoena. If you fail to atiend, you will be deemed guilty of comternpt of Court and liable to pay all losses and

darmages caused by vour failure to appear and in addition forfeit One Hundred ($100.040).

Issued at the request of:

DAVID ANTHONY

ASSISTANT FEDERAL PUBLIC DEFENDEK
411 E. BONNEVILLE #250, LAS

Attorney for Petitioner

SHIRLEY B. PARRAGUIRRE, CLERK OF THE COURT

DEPUTY CLERK

JAO11483



STATE OF NEVADA
COUNTY OF AFFIDAVIT OF SERVICE
being duly sworn says: That at all times herein affiant was over 18 years of age, not
a party to or interested in the proceeding in which thisaffidavit is made. That affiant received the Subpoena on the day of
w20 » and served the same on the day of .20 . by delivering a copy
of the witress at {state address)
Signature of Affiant

SUBSCRIBED AND SWORN 0 before me this
day of .20

NOTARY PUBLIC in and for
County of .
State of Nevada.

SEE ATTACHED EXHIBIT A

JAOT11484



RIPPO v. STATE et al.,

ATTACHMENT "A”
SUBPOENA DUCES TECUM

TO: NASSAU COUNTY DEPARTMENT OF SOCIAL SERVICES

OR: PERSON(8) MOST KNOWLEDGEABLE with regard to official and/or non-official
records, documents and materials storage, retention, nature of and content of files of the
Nassau County Department of Social Services

YOU ARE COMMANDED to produce and permit inspection and copying of the following
designated books, documents or tangible things as (a} kept in the usual course of business, or (2)
organized and labeled to correspond with the categories as set forth below. Nev. R. Civ. Pro. 45,

If any of the books, documents, records or tangible things listed below are not being produced by
you based on a claim of privilege or any other reason, please expressly state the basis or privilege

claimed and describe the nature of the documents, communications or other things sufficient to
enable a contest of the claim. Nev. R. Civ. Pro. 45{d).

Piease complete a Certificate of Custodian of Records, in the form set forth in N.R.S. 52.260.
Please produce or permit inspection and copying all sealed, unsealed, official and/or non official
memoranda, correspondence, materials, files, tests, and/or documents of the following items and
things concerning:

Carole Ann Campanelli (aka Carole Aan Duncan)

DOB 12/28/1942

SSAN 068-34-9587

and children (Michael Campanelli, Carole Ann Campanelli (daughter), Stacie
Campanelili)

This request includes, without limitation:

el e S e

J— o
il -
. b

All applications for benefits;

All documents reflecting denial of any benefits;

All reports or other documents reflecting the type of benefits granted;
Reports or other documents reflecting payment of benefits and amounts;

All personal financial reporting documents;

All claims information;

All disability records;

All medical records;

All documents reflecting use of medical care providers (including providers’
addresses);

Billings to the Social Services Division from medical care providers for services
rendered,

Employment records and/or histories;

JAO11485



12.
13.
14,
15.
16.
17.
18.
19.
20

21.
22.

Correspondence;

Notes,

Memoranda;

Status repotts;

Case worker files;

Referrals to other governmental agencies;

Document reflecting cessation and/or termination of benefits;

Any other documents in your possession regarding the above-named individuals;
A list of any and all purged, deleted or destroyed documents, or documents
transferred to storage;

Any and all microfilm, microfiche documents;

Electronic data regarding all above to include: voice mail messages and files;
back-up voice mail files; e-mail messages and files; back-up e-mail files; deleted
e-mails; data files; program files; backup and archival tapes; temporary files;
system history files; web site information stored in textual, graphical or audio
format; web site log files; cache files; cookies; and other electronically recorded
information. The disclosing party shall take reasonable steps to ensure that it
discloses any back-up copies of files or archival tapes that will provide
information about any “deleted electronic data.” This list is not exhaustive.

If you are claiming that any of the documents described above have been destroyed or purged,

please provide a copy of Certificate of Destruction, evidencing what was destroyed and the date.

JAO11486
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Subp

District Court

CLARK COUN

NEVADA

MICHAEL DAMON RIPPO,

Petitioner,,
_'q's -

E.K. McDANIEL, Warden of the Nevada State Prison at Ely,
Nevada, CATHERINE CORTEZ MASTO, Atiorney General of thg
STATE of NEVAD,

THE STATE OF NEVADA SENDS GREETINGS TO:

Clark County School District
Student Data Services

4260 Eucalyptus Avenue - Bldg. B
Las Vegas, Nevada 89121

Case No. C106784
Dept. No. XX
Docket

SUBPOENA
D Regular [x] Duces Tecum

YOU ARE HEREBY COMMANDED, that al! and Singular, business and excuses set aside, you appear and attend on the

day of 2008 at the hour of

. The address where you are required to appear is 616 South

Eighth Street, 1.as Vegas, Nevada, 89101, You are required to bring with you at the time of your appearance anyitems set forth on

the reverse side of this subpoena. If you fail to attend, you will be deemed guilty of contempt of Court and liable to pay all losses and

damages caused by your failure o appear and in addition forfeit One Hundred ($100.00).

Issued at the request of:

DAVID ANTHONY

ASSISTANT FEDERAL PUBLIC DEFENDER
411 E. BONNEVILLE #250, LAS

Attorney for Petitioner

SHIRLEY B. PARRAGUIRRE, CLERK OF THE COURT

DEPUTY CLERK

JAOT1488



STATE OF NEYADA

COUNTY OF AFFIDAVIT OF SERVICE
being duly sworn says: That at all tirnes herein affiart was over 18 years of age, not

a party to or interesied in the proceeding in which thisaffidavit is made. That affiant received the Subpoena on the day of
,20 . and served the same on the day of .20 , by delivering a copy

of the withess at {state address)

Signature of Affiant
SUBSCRIBED AND SWORN 10 before me this
day of , 20
NOTARY PUBLIC in and for
County of )
State of Nevada.

SEE ATTACHED EXHIBIT A
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RIPPO v. STATE et al.,

ATTACHMENT "A"
SUBPOENA DUCES TECUM

TO: Clark County School District
Student Data Services
4260 Eucalyptus Avenue - Bldg. B
Las Vegas, Nevada 89121

OR: PERSON(S) MOST KNOWLEDGEABLE with regard to official and/or non-official
records, documents and materials storage, retention, nature of and content of files of the
Clark County School District

YOU ARE COMMANDED to produce and permit inspection and copying of the following
designaied books, documents or tangible things as (a) kept in the usual course of business, or (2)
organized and labeled to correspond with the categories as set forth below. Nev. R. Civ. Pro. 45.

If any of the books, documents, records or tangible things listed below are not being produced by
you based on a claim of privilege or any other reason, please expressly state the basis or privilege
claimed and describe the nature of the documents, communications or other things sufficient to
enable a contest of the claim, Nev. R. Civ, Pro. 45(d).

Please complete a Certificate of Custodian of Records, in the form set forth in N.R.S, 52.260.
Please produce or permit inspection and copying all sealed, unsealed, official and/or non official
memoranda, correspondence, materials, files, tests, and/or documents of the following items and
things concerning:

Stacie Campanelli aka Stacie Roterdam aka Stacie Gliszezynski
on behalf of Brianna Roterdam

DOB: 10/04/1969

SSAN: 530-82-4882

Carole Ann Campanelli
DOB: 05/23/1968
S5AN: 530-82-4875

This letter constitutes a formal request for any and all records, duplicates of all records,
documents, files, notes, confidential and intelligence documents and tangible things maintained
by and in the legal or physical custody of the Clark County School District, from the time it was
collected, including without limitation the categories of documents listed in the attachment to
this letter, specifically including notes, files, and confidential documents, as well as any tangible
evidence or items in your possession, relating or referring to the above-identified individuals.
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Subp
) &
District Court

CLARK COUNTY, NEVADA

MICHAEL DAMON RIPPO,
Case No. C106784
Petitioner, , Dept. No. XX

vs- Bocket

E.K. McDANIEL, Warden of the Nevada State Prison at Ely,
Nevada, CATHERINE CORTEZ MASTO, Attorney General of thd
STATE of NEVAD,

SUBPOENA
D Regular m Duces Tecum

THE STATE OF NEVADA SENDS GREETINGS TO:

CLARK COUNTY DISTRICT ATTORNEY
CUSTODIAN OF RECORDS, CRIMINAL DIVISION
200 E. Lewis Avenue

Las Vegas, Nevada 89155

YOU ARE HEREBY COMMANDED, that all and Singular, business and excuses set aside, you appear and aitend on the

day of 2008 at the hour of . The address where you are required to appear is 616 South

Eighth Street, Las Vegas, Nevada, 89101, You are required to bring with you af the time of your appearance any items set forth on
the reverse side of this subpoena. If you fail to attend, you will be deemed guilty of contempt of Court and liable to pay all losses and
damages caused by your failure to appear and in addition forfeit One Hundred ($100.00),

Issued at the request of: SHIRLEY B. PARRAGUIRRE, CLERK OF THE COURT

By:
DAVID ANTHONY DEPUTY CLERK Drate
ASSBISTANT FEDERAL PUBLIC DEFENDER

411 E. BONNEVILLE #2350, LAS

Attorney for Petisioner
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STATE OF NEVADA
COUNTY OF AFFIDAVIT OF SERVICE
being duly sworn says: That at all times herein affiant was over 18 years of age, not
a party to or interested in the proceading in which thisaffidavit is made. That affiant received the Subpoena on the day of
.20 » and served the same on the day of 20 , by delivering a copy

of the witness at (state address)

Signature of Affiant

SUBSCRIBED AND SWORN to before me this
day of , 20

NOTARY PUBLIC in and for
County of ,
State of Nevada.

ITEMS TO BE PRODUCED
B

SEE ATTACHED EXHIBIT A
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RIPPO v. STATE et al..

ATTACHMENT A
SUBPOENA DUCES TECUM

TO: CLARK COUNTY DISTRICT ATTORNEY
CUSTODIAN OF RECORDS, CRIMINAL DIVISION
200 E. Lewis Avenue
Las Vegas, Nevada 89155

General Instructions:

YOU ARE COMMANDED to produce and permit inspection and copying of the following
designated books, documents or tangible things as (a) kept in the usual course of business, or (b}
organized and labeled to correspond with the categories as set forth below. Fed. R. Civ. P. 45.

If any of the books, documents, records or tangible things listed below are not being produced by
you based on a ¢laim of privilege or any other reason, please expressly state the basis or
privilege claimed and describe the nature of the documents, communications or other things
sufficient to enable a contest of the claim. Fed. R. Civ. P. 45(d).

Please complete a Certificate of Custodian of Records in the form set forth in Nev. Rev. Stat.
52.260. If you are claiming that any of the documents described above have been destroyed or
purged, please provide a Certificate of Destruction, evidencing what was destroyed and the
date, as set forth in Nev. Rev. Stat. 239.124; Nev. Admin. Code ch, 239, § .

Please produce or permit inspection and copying of all sealed and/or unsealed, official and/or non
official files, records, documents, investigative materials, grand jury materials (including notes),
microfiched logbooks, handwritten logbooks, data compilations from which information can be
obtained, electronic files, and/or fangible things including, but not limited to, the following:

All files or records relating to the Clark County District Attorney’s participation in the
investigation and prosecution of former Judge Gerard Bongiovanni, including without limitation
anty and all records, duplicates of all records, documents, files, memoranda, notes, confidential
and intelligence documents and tangible things maintained by and in the legal or physical custody
of the Clark County District Attorney’s Office from the time it was collected, including without
limitation the categories of documents listed in the attachment to this letter, specifically including
notes, files, and confidential documents, as well as any tangible evidence or items in your
possession, relating or referring to former Judge Bongiovanni. This request includes without
limitation all files, documents, and records generated by Ulrich Smith, Bill Koot, Rex Bell,
Stewart Bell, Charles Thompson, Melvn Harmon, and Dan Seaton.
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All files or records which mention or relate to an internal audit of the civil or criminal cases or
other matters that were assigned to former Judge Bongiovanni’s department, including without
limitation, all documents prepared by or at the direction of Charles Thompseon.

All files or records which mention or relate to Terry Salem or Paul Dottore. All documents
which relate to the federal investigation and prosecution of former Judge Bongiovanni that were
generated by other entities, including but not limited to state and federal law enforcement.
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Subp
District Court
CLARK COUNTY. NEVADA
MICHAEL DAMON RIPPO,

Case No. C106784
Petitioner,, Dept. No. XX
Docket

_VS_

E.K. McDANIEL, Warden of the Nevada State Prison at Ely,
Nevada, CATHERINE CORTEZ MASTO, Attorney General of the
STATE of NEVAD,

Respondents

SUBPOENA
O Regular [xIDuces Tecum

THE STATE OF NEVADA SENDS GREETINGS TO:

Office of the United States Attormey
Daniel C. Bogden

333 Las Vegas Blvd. South #5000
Las Vegas, Nevada 89101

YOU ARE HEREBY COMMANDED, that all and Singular, business and excuses sef aside, you appear and attend on the

day of 2008 at the hour of . The address where you are required 1o appear is 616 South

Eighth Street, Las Vegas, Nevada, 89101, You are required to bring with you ar the time of your appearance any items set forth on
the reverse side of this subpoena. If you fail 1o attend, you will be deemed guilty of contemnpt of Court and liable to pay all losses and
darsages caused by your failure to appear and in addition forfeit One Hundred ($100.00).

Issued at the request of; SHIRLEY B. PARRAGUIRRE, CLERK OF THE COURT

By:
DAVID ANTHONY DEPUTY CLERK Date

ASSISTANT FEDERAL PUBLIC DEFENDER
411 E. BONNEVILLE ¥250, L.AS
Attorney for Petitioner
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STATE GF NEVADA
COUNTY OF AFFIDAVIT OF SERVICE
being duly sworn says: That ar all times herein affiant was over 18 years of age, not
a party to or interested in the proceeding in which thisaffidavit is made. That affiant received the Subpoena on the day of
20 , and served the same on the day of ,20 , by delivering a copy

of the witmess at (state address)

Signature of Affiant

SUBSCRIBED AND SWORN 10 before me this
day of , 20

NOTARY PUBLIC in and for
County of
State of Nevada.

B i s e e e

ITEMS TO BE PRODUCED
B e T RS

SEE ATTACHED BEXHIBIT A
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RIPPO v. STATE et al.,

ATTACHMENT "A"
SUBPOENA DUCES TECUM

TO: Office of the United States Attorney
Daniel C. Bogden
333 Las Vegas Blvd. South #5000
Las Vegas, Nevada 89101

OR: PERSON(8) MOST KNOWLEDGEABLE with regard io official and/or non-official
records, documents and materials storage, retention, nature of and content of files of the
Office of the United States Attorney

YOU ARE COMMANDED to produce and permit inspection and copying of the following
designated books, documents or tangible things as (a) kept in the usual course of business, or (2)
organized and labeled to correspond with the categories as set forth below. Nev. R. Civ. Pro. 45.

If any of the books, documenis, records or tangible things listed below are not being produced by
you based on a claim of privilege or any other reason, please expressly state the basis or privilege
claimed and describe the nature of the documents, communications or other things sufficient to
enable a contest of the claim. Nev. R. Civ. Pro. 45(d).

Please complete a Certificate of Custodian of Records, in the form set forth in N.R.S. 52.260.
Please produce or permit inspection and copying zll sealed, unsealed, official and/or non official
memoranda, correspondence, materials, files, tests, and/or documents of the following items and
things concerning:

All documents which mention or relate to (1) communications between Gerard Bongiovanni
and/or his defense counsel or other representatives with representatives for the United States
Attorney’s Office, dated on or before April 16, 1996, (2) all documents in ifs possession or
control relating to the Clark County District Attorney’s Office, the Las Vegas Metropolitan
Police Department, or the Nevada Division of Investigation’s assistance or other actions in a
federal investigation of Gerard Bongiovanni, (3) all documents generated by or communications
to and from the Clark County District Attorney’s Office, the Las Vegas Metropolitan Police
Department, or the Nevada Division of Investigation, (4) all documents relating to plea
discussions with Gerard Bongiovanni on or before April 16, 1996; (5) the sealed search warrant
created by Special Agent Jerry Hanford in connection in connection with the search of Gerard
Bongiovanni’s property, and {(6) ail wiretaps, transcripts or other recordings in the Bongiovanni
mnvestigation which mention or relate to Ben Spano or Denny Mason.

JAO11499



Exhibit 168

Exhibit 168



District Court

CLARK COUNTY, NEVADA

Subp

MICHAEL DAMON RIPPO,

Case No. C106784

Petitioner,, Dept. No. XX
"Vs- Docket
E.K. McDANIEL, Warden of the Nevada State Prison at
Ely, Nevada, CATHERINE CORTEZ MASTO, Attorney
General of the STATE of NEVAD,
Respondents
SUBPOENA

O Regular [i] Buces Tecum

THE STATE OF NEVADA SENDS GREETINGS TO:
CLARK COUNTY DISTRICT ATTORNEY
CUSTODIAN OF RECORDS, VICTIM/WITNESS ASSISTANCE CENTER
200 E. Lewis Avenue
Las Vegas, Nevada 89155
YOU ARE HEREBY COMMANDED, that all and Singular, business and excuses set aside, you appear and

attend on the day of » 2008 at the hour of . The address

where you are required to appear is 616 South Eighth Street, Las Vegas, Nevada, 89101. You are required to bring
with you at the time of your appearance any items set forth on the reverse side of this subpoena. If you fail to attend,
you will be deemed guilty of contempt of Court and liable to pay all losses and damages caused by your failure to

appear and in addition forfeit One Hundred ($100.00).

Issued at the request of: SHIRLEY B. PARRAGUIRRE, CLERK OF THE
COURT

DAVID ANTHONY By:

ASSISTANT FEDERAL PUBLIC DEFENDER

411 E. BONNEVILLE #250, LAS DEPUTY CLERK Date

Attorney for Petitioner
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STATE OF NEVADA

COUNTY OF AFFIDAVIT OF SERVICE

, being duly sworn says: That at all times hersin affiant was over
18 years of age, not a party to or interested in the proceeding in which this affidavit is made. That affiant received

the Subpoena on the day of .20 , and served the same on the day
of . 20 , by delivering a copy of the witness at (state address)
Signature of Affiant

SUBSCRIBED AND SWORN to before me this

day of , 20
NOTARY PUBLIXC in and for
County of ;
State of Nevada.

ITEMS TO BE PRODUCED

SEE ATTACHED EXHIBIT A
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RIPPO v. STATE et al.,

ATTACHMENT A
SUBPOENA DUCES TECUM

TO: CLARK COUNTY DISTRICT ATTORNEY
CUSTODIAN OF RECORDS, VICTIM WITNESS
200 E. Lewis Avenne
Las Vegas, Nevada 89155

General Instractions:

YOU ARE COMMANDED to produce and permit inspection and copying of the following
designated books, documents or tangible things as () kept in the usual course of business, or (b)
organized and labeled to correspond with the categories as set forth below. Fed. R. Civ. P. 45.

If any of the books, documents, records or tangible things listed below are not being produced by
you based on a claim of privilege or any other reason, please expressly state the basis or
privilege claimed and describe the nature of the documents, conmunications or other things
sufficient to enable a contest of the claim. Fed. R. Civ. P. 45(d).

Please complete a Certificate of Custodian of Records in the form set forth in Nev. Rev. Stat.
52.260. If you are claiming that any of the documents described above have been destroyed or
purged, please provide a Certificate of Destruction, evidencing what was destroyed and the
date, as set forth in Nev. Rev. Stat. 239.124; Nev, Admin. Code ch, 239, §.

Information requested on the following individuals and/or cases:

Name/ldentification Information Case Numbers

Diana L. Hunt-Rice-Bracy C106663
SS# 530-72-8328
DOB: 12/27/1968

Metro [D#1191448

David Levine 96F11242X
5854 530-84-0229 C136975
DOB: 06/24/1967

Metro ID# 0589284
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Name/Edentification Information

Thomas M. Christos
584 530-36-9787
DORB: 12/16/1950
Metro ID#0203921

Michael Beandein

S5# 530-80-3414 — also uses 476-30-3414,
330-80-3414, 530-848285

DOB: 01/22/1962 — also uses (03/22/65
Metro ID# 0677023

James Robert Ison
SS# 263-43-3200
DOB: 05/19/1959
Meftro ID# 0902654

William Clinton Burkett
DOB 11/01/1959

85#: 431-08-7285

AKA

Donald A. Hill

DOB 11/03/1959

SS#: 431-08-7285

*

Case Numbers

94F02599X
98M11109X
99M13522
99W08312
7786394-3
85M00778Q
86T02720X

92T01630X
C102962 (91F4782B)
C95279 (89F6462)
C134430 (95F07735X)
C130797X (95FH0518X)
C152763

148089

C140799

C73331

89F-3032

89T-1312

C69091

C69050

C69088

C69089

C339226

87M2537

87T1276

92F1631X

92F1613X
90F05534A

86074948X
86I02323X
NIFHO031X
74948

Unknown

JAO11504



o :

Name/Identification Information Case Numbers
Thomas Sims STMI13084X
SS#530-54-9360 93M12323X
DOB 01-11-1938 93F09533X
Metro IDHEOTISZT9 C136066
Michael Rippo C106784

DOB: 02/26/1965
SSAN: 530-82-1903

The documents ta be produced are the complete files of the Victim Witness Assistance Center of
the Clark County District Attorney’s Office, including, but not limited to, any and all records of
commumications with any of the above-listed individuals, payments made to any of the above-
listed individuals, referrals 1o any public agencies, any monetary or non-monetary assistance
provided to the above-listed individuals, and any reports or other information generated relating
or referring to the above identified persons.
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O S

=B S .

§ FRANNY A FORSMAN

Federal Public Defender
Nevada Bar No. 00014
DAVID ANTHONY

| Assistant Federal Public Defender

Nevada Bar No. 7978

I STEPHANIE KICE

Nevada Bar Neo. 10105

i Assistant Federal Public Defender
i 411 Bonneville Avenue, Suite 250
] Las Vegas, Nevada 89101

| Telephone: (702) 388-6577

| Facsimile: (702) 388-5819

Adftorneys for Petitioner

CLARK COUNTY, NEVADA

| MICHAEL DAMON RIPPO,

Petitioner,
Vs,

E. K. McDANIEL, Warden, and
CATHERIN CORTEZ-MASTO,
Attorney General of the State of
MNevada,

Respondents.

DISTRICT COURT

3 Case No. C106784
; Dept. No. XX

)

)

)

) Date of Hearing:

) Time of Hearing:

)

)

) {Death Penalty Case)
)

Upon motion of counsel and good cause appearing,
ITISHEREBY ORDERED that the Clark County Victim Witness Assistance Center produce
| the records of the following individuals, if any exist:

{ Diana L. Hunt-Rice-Bracy

SS# 530-72-8328

¥ DOB: 12/27/1968
| Metro ID#1191448

David Levine

584 530-84-02209
DOR: 06/24/1967
Metro ID# 0589234

| Thomas M. Christos

SS# 530-36-9787

PROPOSED] ORDER

DOB: 12/16/1950
Metro ID#0203921

Michael Beaadoin

SS# 530-80-3414 - also uses 476-30-3414,
330-80-3414, 330-848285

DOB: 01/22/1962 ~ also uses 03/22/65
Metro ID# 0677023
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James Robert Ison Thomas Sims

S5# 263-43-3200 S8#530-54-0360
DOR: 05/19/1959 DOB 01-11-1958
Metro 1ID¢ 0902654 Metro ID#G735379

William Clinton Burkett Michael Rippo aka Michael Campanelli
DOB 11/61/1959 DOB: 02/26/1965

SS#: 431-08-7285 SSAN: 530-82-1903

AKA

Donald A, Hill

DOB 11/03/1959
S58#: 431-08-7285

The documents to be produced are the complete files of the Victim Witness Assistance Center of
the Clark County District Attorney’s Office, including, but not limited to, payments made to any of
the above-listed individuals, referrals to any public agencies, any monetary or non-monetary
assistance provided to the above-listed individuals, and any reports or other information generated
relating or referring to the above identified persons..

DATED this day of 2008.

DISTRICT COURT JUDGE

Submitted by:
FRANNY A. FORSMAN
Federal Public Defender

DAVID ANTHONY

Assistant Federal Public Defender
STEPHANIE KICE

Assistant Federal Public Defender
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Subp

District Court

CLARK COUNTY, NEVADA

MICHAEL DAMON RIFFQ,

Case No. C106784
Petitioner,, Depi. No. XX

ve- Docket
E.K. McDANIEL, Warden of the Nevada State Prison at Ely,
Nevada, CATHERINE CORTEZ MASTO, Anorney General of the
STATE of NEVAD,

Respondents

SUBPOENA
] Regular [x] Duces Tecum

THE STATE OF NEVADA SENDS GREETINGS TO:

Office of Legal Services

Executive Offices for United States Attorneys — FOIA
ROOM 6320, PAT BUILDING

6TH and D Streets, NNW,

Washington, D..C. 20530

YOU ARE HEREBY COMMANDED, that all and Singular, business ard excuses set aside, you appear and attend on the

day of 2008 at the hour of . The address where vou are required to appear is 616 South

Fighth Street, Las Vegas, Nevada, 86101, You are required to bring with you at the time of your appearance any items set forth on
the reverse side of this subpoena. If you fail to attend, you will be deemed guilty of contempt of Court and liable to pay ali losses and
damages caused by your failure to appear and in addition forfeit One Hundred ($100.00).

Issued at the request of: SHIRLEY B. PARRAGUIRRE, CLERK OF THE COURT

By:
DAYID ANTHONY DEPUTY CLERK Date
ASSISTANT FEDERAL FUBLIC DEFENDER

411 E. BONNEVILLE #2560, LAS

Attarney for Petifioner
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STATE OF NEVADA

COUNTY OF AFFIDAVIT OF SERVICE
being duly sworn says: That at all times herein affiant was over 18 years of age, not

a party to or interested in the proceeding in which thisaffidavit is made. That affiant received the Subpoena on the day of

,20 , and served the same on the day of .20 , by delivering a copy
of the witness at {state address)

Signature of Affiant
SUBSCRIBED AND SWORN to before me this
day of , 20
NOTARY PUBLIC in and for
County of ,
State of Nevada.
T e L
ITEMS T(O BE PROIVCED
——— T e e T e ———

SEEATTACHED EXHIBIT A
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RIPPO v. STATE et al.,

ATTACHMENT A
SUBPOENA DUCES TECUM

TO: Office of Legal Services
Executive Offices for United States Attorneys
ROOM 6320, PAT BUILDING
6TH and D Streets, N.W,
Washington, D.,C. 2053¢

{zeneral Instructions:

YOU ARE COMMANDED to produce and permit inspection and copying of the following
designated books, documents or tangible things as (a) kept in the usual course of business, or (b}
organized and labeled to correspond with the categories as set forth below. Fed. R, Civ. P. 45,

It any of the books, documents, records or tangible things listed below are not being produced by
you based on a claim of privilege or any other reasen, please expressly state the basis or
privilege claimed and describe the nature of the documents, communications or other things
sufficient to enable a contest of the claim. Fed. R. Civ. P. 45(d).

Please complete a Certificate of Custodian of Records in the form set forth in Nev. Rev. Stat.
52.260. If you are claiming that any of the documents described above have been destroyed or
purged, please provide a Certificate of Destruction, evidencing what was destroyed and the
date, as set forth in Nev. Rev. Stat. 239.124; Nev. Admin. Code ¢h, 239, § .

Please produce or permit inspection and copying of all sealed and/or unsealed, official and/or non
official files, records, documents, investigative materials, microfiched logbooks, handwritten
logbooks, data compilations from which information can be obtained, electronic files, and/or
tangible things including, but not limited to, the following:

All documents which mention or relate io (1) communications between Gerard Bongiovanni
and/or his defense counsel or other representatives with representatives for the United State’s
Attorey’s Office, dated on or before April 16, 1996, (2) all documents in its possession or
control relating to the Clark County District Attomey’s Office, the Las Vegas Metropolitan
Police Department, or the Nevada Division of Investigation’s assistance or other actions in a
federal investigation of Gerard Bongiovanni, (3) all documents generated by or communications
to and from the Clark County District Attorney’s Office, the Las Vegas Metropolitan Police
Department, or the Nevada Division of Investigation, (4) all documents relating to plea
discussions with Gerard Bongiovanni on or before April 16, 1996; (5) the sealed search warrant
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created by Special Agent Jerry Hanford in connection in connection with the search of Gerard
Bongiovanni’s property, and (6) all wiretaps, transcripts or other recordings in the Bongiovanni
investigation which mention or relate to Ben Spano or Denny Mason.
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Subp

District Court

CLARK COUNTY, NEVADA

MICHAEL DAMON RIPPO,

Case No. C106784

Peiitioner,,
Dept. No. XX

“vs Docket
E.K. McDANIEL, Warden of the Nevada State Prison at
Ely, Nevada, CATHERINE CORTEZ MASTO, Attorney
General of the STATE of NEVAD,

Bespondents

SUBPOENA

L] Regular [x1 Duces Tecum
THE STATE OF NEVADA SENDS GREETINGS TO:

Federal Bureaun of Investigation
J. Edgar Hoover Building
935 W, Pennsylvania Avenue, NW,
‘Washington, D.C, 20535-0001
YOU ARE HEREBY COMMANDED, that all and Singular, business and excuses set aside, you appear and

attend on the day of , 2008 at the hour of . The address

where you are required to appear is 616 South Eighth Street, Las Vegas, Nevada, 89101, You are required to bring
with you at the time of your appeatance any items set forth on the reverse side of this subpoena. If you fail to attend,
you will be deemed guilty of contempt of Court and liable to pay all losses and damages caused by your failure to

appear and in addition forfeit One Hundred ($100.00).

Issued at the request of: SHIRLEY B. PARRAGUIRRE,CLERK OF THE
COURT

DAVID ANTHONY By:

ASSISTANT FEDERAL PUBLIC DEFENDER

411 E. BONNEVILLE #250, LAS DEPUTY CLERK Date
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STATE OF NEVADA

COUNTY OF AFFIDAVIT OF SERVICE
being duly sworn says: That at all times herein affiam was over 18 years of age, not

a party to or interesied in the proceeding in which thisaffidavit is made. That affiant received the Subpoena on the day of
,20 , and served the same on the day of ,20 , by delivering a copy

of the witness at (state address)

Signature of Affiant
SUBSCRIBED AND SWORN to before me this
day of .20
NOTARY PUBLIC in and for
County of ;
State of Nevada.

SEE ATTACHED EXHIBIT A
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RIPPO v. STATE et al.,

ATTACHMENT A
SUBPOENA DUCES TECUM

TO: Federal Bureau of Investigation
J. Edgar Hoover Building
935 W, Pennsylvania Avenue, N.W.
Washington, D.C. 20535-0001

General Instructions:

YOU ARE COMMANDED to produce and permit inspection and copying of the following
designated baoks, documents or tangible things as (a) kept in the usua! course of business, or (b)
organized and labeled to correspend with the categories as set forth betow. Fed. R. Civ. P. 45,

If any of the books, documents, records or tangible things listed below are not being produced by
you based on a claim of privilege or any other reason, please expressly state the basis or
privilege claimed and describe the nature of the documents, communications or other things
sufficient to enable a contest of the claim. Fed. R. Civ. P. 45(d).

Please complete a Certificate of Custodian of Records in the form set forth in Nev. Rev. Stat.
52.260. If you are claiming that any of the documents described above have been destroved or
purged, please provide a Certificate of Destruction, evidencing what was destroyed and the
date, as set forth in Nev, Rev. Stat. 239.124; Nev. Admin. Code ¢h, 239, § .

Please produce or permit inspection and copying of all sealed and/or unsealed, official and/or non
official files, records, documents, investigative materials, microfiched logbooks, handwritten
logbooks, data compilations from which information can be obtained, electronic files, and/or
tangible things including, but not limited to, the following:

All records which mention or relate to (1) wiretap recordings, summaries or transcripts of such
that relate to a criminal investigation of Gerard Bongiovanni and include references to Ben Spano
or Denny Mason, (2) all documents which mention or relate to the Las Vegas Metropolitan
Police Department and the Clark County District Attomey’s Office and relate to a criminal
mvestigation of Gerard Bongiovanni, (3) all communications to and from these entities relating
to the Bongiovanni investigation, (4) the sealed search warrant created by Special Agent Jerry
Hanford in connection in connection with the search of Gerard Bongiovanni's property; and (5)
all documents generated by the Las Vegas Metropolitan Police Department, the Nevada
Department of Investigation, or the Clark County District Attorney’s Office in the possession or
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control of Federal Bureau of Investigation and relating 1o a criminal investigation of Gerard
Bongiovanni.
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Subp

District Court

CLARK COUNTY, NEVADA

MICHAEL DAMON RIPPO,

Case No. C106784
Petitioner,, Dept. No. XX
V- Docket

E.K. McDANIEL, Warden of the Nevada State Prison at Ely,
Nevada, CATHERINE CORTEZ MASTO, Antoreey General of the
STATE of NEVAD,

Respondents

SUBPOENA
[] Regular [x] Duces Tecum

THE STATE OF NEVADA SENDS GREETINGS TO:
CUSTODIAN OF RECORDS

CRIMINAL INTELLIGENCE SECTION

HOMELAND SECURITY BUREAU

SPECIAL OPERATIONS DIVISION

LAS VEGAS METROPOLITAN POLICE DEPARTMENT
400 E. Stewart Avenue

Las Vegas, NV 89101

YOU ARE HEREBY COMMANDED, that all and Singular, business and excuses set aside, you appear and attend on the

day of 2008 at the hour of . 'The address where you are reguired to appear is 616 South

Eighth Streei, Las Vegas, Nevada, 89101, You are requiredto bring with you at the time of your appearance any items set forth on
the reverse side of this subpoena. I you fail o awend, you will be deemed guilty of conternpt of Court and liable 1o pay ol losses and
damages cavsed by your failure to appear and in addition forfeir One Fundred ($100.00}.

Issued at the request of: SHIRLEY B. PARRAGUIRRE, CLERK OF THE COURT

By:
DAVID ANTHONY DEPUTY CLERK Date
ASSISTANT FEDERAL PUBLIC DEFENDER
411 E. BONNEVILLE #250, LAS
Attorney for Petitioner
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STATE OF NEVADA

COUNTY OF . AFFIDAVIT OF SERVICE
being duly sworn says: That ar all thnes herein affiant was over 18 years of age, not

a party to or interested in the proceeding in which thisaffidavit is made. That affiant received the Subpoenz on the day of

.20 , and served the same on the day of .20 , by delivering & copy
of the wimess at (state address)

Signature of Affiant

SUBSCRIBED AND SWORN to before me this
day of . 20

NOTARY PUBLIC in and for
County of R
State of Nevada.

L e L ]

ITEMS TO BE PRODUCED
T e e B e

SEE ATTACHED EXHIBIT A
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RIPPO v.STATE et al.,

ATTACHMENT *A»
SUBPOENA DUCES TECUM

TO: CUSTODIAN OF RECORDS
CRIMINAL INTELLIGENCE SECTION
HOMELAND SECURITY BUREAU
SPECIAL OPERATIONS DIVISION
1.AS VEGAS METROPOLITAN POLICE DEPARTMENT
400 E. Stewart Avenue
Las Vegas, NV §9101

YOU ARE COMMANDED to produce and permit inspection and copying of the following
designated books, documents or tangible things as {a) kept in the usual course of business, or (b)
organized and labeled to correspond with the categories as set forth below. Nev. R. Civ. Pro. 45.

If any of the books, documents, records or tangible things listed below are not being produced by
you based on a claim of privilege or any other reason, please expressly state the basis or privilege
claimed and describe the nature of the documents, communications or other things sufficient to
enable a contest of the claim. Nev. R. Civ. Pro. 45(d).

Please produce all documents which mention or relate to (1) the federal criminal investigation of
Gerard Bongiovanni, (2) all documents generated by John Nicholson or Metro Intelligence
regarding the investigation of Gerard Bongiovanni, (3) all documents generated by Michael
Abbott or the Nevada Division of Investigation regarding the investigation of Gerard
Bongiovanmi, and (4} all statements or communications from Gerard Bongiovanni and/or his
defense counsel to these entities.

Please complete a Certificate of Custodian of Records, in the form set forth in NRS 52.260. 1f
you are claiming that any of the documents described above have been destroyed or purged,
please provide a copy of Certificate of Destruction, evidencing what was destroyed and the date,
ag set forth in NRS 239.124; NAC 239.251.
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EXHIBIT 173

EXHIBIT 173



Subp

District Court

CLARK COUNTY, NEVADA

MICHAEL DAMON RIPPO,

Case No. C106784
Petitioner, , Dept. No, XX

-¥3- Docket
E.K. McDANIEL, Warden of the Nevada State Prison at Ely,
Nevada, CATHERINE CORTEZ MASTO, Attorney General of thg
STATE of NEVAD,

Respondents,

SUBPOENA
D Regular B Dnces Tecum

THE STATE OF NEVADA SENDS GREETINGS TO:

Leo P. Flangas, Esq.
600 S. Third Street
Las Vegas, Nevada 89101

YOU ARE HEREBY COMMANDED, that all and Singular, business and excuses set aside, you appear and attend on the

day of ,2008 at the hour of . The address where you are required to appear is 616 South

Eighth Street, Las Vegas, Nevada, 89101, You are required to bring with you at the time of your appearance any items set forth on
the reverse side of this subpoena. If you fail to attend, you will be deemed guilty of contempt of Court and liable to pay all losses and
damages caused by your faiture 1o appear and in addition forfeit One Handred ($10{.00).

Issued at the request of: SHIRLEY B. PARRAGUIRRE, CLERK OF THE COURT

By:
DAVID ANTHONY DEPUTY CLERK Date
ASSISTANT FEDERAL PUBLIC DEFENDER

411 E. BONNEVILLE #250, LAS

Attorney for Pelitioner

JAO11524



STATE GF NEVADA
COUNTY OF AFFIDAVIT OF SERVICE
peing duly swom says: That at all times herein affiant was over 18 years of age, not
a party to or interested in the proceeding in which thisaffidavit is made. That affiant received the Subpoena on the day of
.20 , and served the same on the day of .20 , by delivering & copy

of the witness at (state address)

Signature of Affiant
SUBSCRIBED AND SWORN o before me this
day of , 20
NOTARY PUBLIC in and for
Cournty of ,
State of Nevada.

ITEMS TO BE PRODUCED
e __ . —

SEE ATTACHED EXHIBIT A
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RIPPO v. STATE et al.

ATTACHMENT "A"
SUBPOENA DUCES TECUM

TO: Leo P. Flangas, Esq.
600 S. Third Street
Las Vegas, Nevada 89101

OR: PERSON(S) MOST KNOWLEDGEABLE with regard to official and/or non-official
records, documents and materials storage, retention, nature of and content of files of the
Law Office of Leo P. Flangas

YOU ARE COMMANDED to produce and permit inspection and copying of the following
designated books, documents or tangible things as (a) kept in the usual course of business, or (2)
organized and labeled to correspond with the categories as set forth befow. Nev. R. Civ. Pro. 45.

If any of the books, documents, records or tangible things lisied below are not being produced by
you based on a claim of privilege or any other reason, please expressly state the basis or privilege
¢laimed and describe the nature of the documents, communications or other things sufficient to
enable a contest of the claim. Nev. R. Civ. Pro. 45(d).

Please complete a Certificate of Custodian of Records, in the form set forth in N.R.S. 52.260.
Please produce or permit inspection and copying all sealed, unsealed, official and/or non official
memoranda, correspendence, materials, files, tests, and/or documents of the following items and
things concerning;

The complete defense file in the federal prosecution of Gerard Bongiovanni, including without
limitation: (1) all documents or records of correspondence with the Clark County District
Attorney’s Office, the Las Vegas Metropolitan Police Department, the Nevada Division of
Investigation relating to the investigation of Mr. Bongiovanmi; (2} all documents or records
generated by the Clark County District Attorney’s Office, the Las Vegas Metropolitan Police
Department, the Nevada Division of Investigation relating to the investigation of Mr.
Bongiovanni; (3) all documents or records of correspondence between the Federal Bureau of
Investigation or the United States Attorney’s Office dated on or before April 16, 1996; (4) all
documents or records generated by the Federal Bureau of Investigation or the United States
Attorney’s Office; (5) all wire taps, transcripts or other recordings in the subject investigation
which mention or relate to Ben Spano or Denny Mason; and (6) all documents which mention or
refate to Paul Dottore or Terry Salem.

JAOT1526



EXHIBIT 174

EXHIBIT 174



Subp
District Court
CLARK COUNTY, NEVADA
MICHAEL DAMON RIFPO,

Case No. C106784
Dept. No. XX
Docket

Petitioner,,
-V 5=
E.K. McDANIEL, Warden of the Nevada State Prison at

Ely, Nevada, CATHERINE CORTEZ MASTO, Atterney
General of the STATE of NEVAD,

Bespondents

SUBPOENA
O Regular [x] Duces Tecum

THE STATE OF NEVADA SENDS GREETINGS TO:
CUSTODIAN OF RECORDS
NEVADA DEPARTMENT OF INVESTIGATION

YOU ARE HEREBY COMMANDED, that all and Singular, business and excuses set aside, you appear and

attend on the day of , 2008 at the hour of . The address

where you are required to appear is 616 South Eighth Street, Las Vegas, Nevada, 89101, You are required to bring
with you at the time of your appearance any items set forth on the reverse side of this subpoena. If you fail to attend,
you will be deemed guilty of contempt of Court and liable to pay all losses and damages caused by your failure to

appear and in addition forfeit One Hundred ($100.00).

Issued at the request of: SHIRLEY B. PARRAGUIRRE, CLERK OF THE
COURT

DAVID ANTHONY By:

ASSISTANT FEDERAL PUBLIC DEFENDER

411 E. BONNEVILLE #250, LAS DEPUTY CLERK Date

Attorney for Petitioner

JAOT1528



STATE OQF NEVADA

COUNTY OF AFFIDAVIT OF SERVICE

. being duly sworn says: That at all times herein atfiant was over
18 years of age, not a party to or interested in the proceeding in which this affidavit is made. That affiant received

the Subpoena on the day of ,20 ,andservedthesameonthe  day
of , 20 , by delivering a copy of the witness at (state address)
Signature of Affiant
SUBSCRIBED AND SWORN to before me this
day of , 20
NOTARY PUBLIC in and for
County of R
State of Nevada.
ITEMS TO BE PRODUCED
SEE ATTACHED EXHIBIT A
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RIPPO v. STATE et al.,

ATTACHMENT “A”
SUBPOENA DUCES TECUM

TO: CUSTODIAN OF RECORDS
NEVADA DEPARTMENT OF INVESTIGATION

YOU ARE COMMANDED to produce and permit inspection and copying of the following
designated books, documents or tangible things as (a) kept in the usual course of business, or (b)
organized and labeled to correspond with the categories as set forth below. Nev. R. Civ. Pro. 45,

If any of the books, documents, records or tangible things listed below are not being produced by
you based on a claim of privilege or any other reason, please expressly state the basis or privilege
claimed and describe the nature of the documents, communications or other things sufficient to
enable a contest of the claim. Nev. R. Civ. Pro. 45(d).

Please produce all documents which mention or relate to (1) the federal criminal investigation of
Gerard Bongiovanni, (2) all documents generated by John Nicholson or Metro Intelligence
regarding the investigation of Gerard Bongiovanni, (3) all documents generated by Michael
Abbott or the Nevada Division of Investigation regarding the investigation of Gerard
Bongiovanni, and {(4) all statements or communications from Gerard Bongiovanni and/or his
defense counsel to these entities.

Please complete a Certificate of Custodian of Records, in the form set forth in NRS 5§2.260, If
you are claiming that any of the docuinents described above have been destroyed or purged,
please provide a copy of Certificate of Destruction, evidencing what was destroyed and the date,
as set forth in NRS 239.124; NAC 239.251.
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EXHIBIT 175

EXHIBIT 175



Subp

District Court

CLARK COUNTY, NEVADA

MICHAEL DAMON RIPPQ,

Petitioner, ,
-vs-

E.K. McDANIEL, Warden of the Nevada State Prison at Ely,
Nevada, CATHERINE CORTEZ MASTD, Artorney General of 1hg
STATE of NEVAD,

Respondents.,

THE STATE OF NEVADA SENDS GREETINGS TO:
CUSTODIAN OF RECORDS

Case No. C106784
Dept. No. XX
Docket

SUBPOENA
O Regular [x1Duces Tecum

UNITED STATES BUREAU OF ALCOHOL, TOBACCO AND FIREARMS

YOU ARE HEREBY COMMANDED, that all and Singular, business and excuses set aside, you appear and attend on the

day of 2008 at the hour of

. The address where you are required to appear is 616 South

Eighth Street, Las Vegas, Nevada, 89101, Youare required to bring with you at the time of your appearance any items set forth on

the reverse side of this subpoena. If you fail to attend, you will be deemed guilty of contempt of Court and lizble to pay all losses and

damages caused by your failure to appear and in addition forfeit One Hundred ($100.00).

Issued at the reguest of:

DAVID ANTHONY

ASSISTANT FEDERAL PUBLIC DEFENDER
411 E. BONNEVILLE #250, LAS

Antorney for Peiitioner

SHIRLEY B. PARRAGUIRRE, CLERK OF THE COURT

By:
DEPUTY CLERK Pate

JAOT1532



STATE OF NEVADA
COUNTY OF AFFIDAVIT OF SERVICE
being duly sworn says: That at all dmes herein affiart was over 18 years of age, not
a party to or interested in the proceeding in which thisaffidavit is made. That affiant received the Subpoena on the day of
.20 , and served the same on the day of 20 , by delivering a copy

of the witness at (state address)

Signature of Affiant

SUBSCRIBED AND SWORN ia before me this
day of . 20

NOTARY PUBLIC it and for
County of ,
State of Nevada.

ITEMS TO BE PRODUCED
L Tr———

SEE ATTACHED EXHIBIT A
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RIPPO v, STATE et al.

ATTACHMENT “A”
SUBPOENA DUCES TECUM

TO: CUSTODIAN OF RECORDS
UNITED STATES BUREAU OF ALCOHOL, TOBACCO AND FIREARMS

YOU ARE COMMANDED to produce and permit inspection and copying of the following
designated books, documents or tangible things as (a) kept in the usual course of business, or (b)
organized and labeled to correspond with the categories as set forth below. Nev. R. Civ. Pro. 45.

If any of the books, documents, records or tangible things listed below are not being produced by
you based on a claim of privilege or any other reason, please expressly state the basis or privilege
claimed and describe the nature of the documents, communications or other things sufficient to
enable a contest of the claim. Nev. R, Civ. Pro. 45(d).

Please complete a Certificate of Custodian of Records, in the form set forth in NRS 52,260. If
you are claiming that any of the documents described above have been destroyed or purged,
please provide a copy of Certificate of Destruction, evidencing what was destroyed and the date,
as set forth in NRS 239.124; NAC 239.251.

Please produce or permit inspection and copying of all sealed and/or unsealed, official and/or non
official files, records, documents, investigative materials, microfiched logbooks, handwritten
logbooks, data compilations from which information can be obtained, electronic files, and/or
tangible things including, but not limited to, the fellowing:

All documents which mention or relate to Thomas Sims, 88 # 530-54-9360, in relation to a
potential or anticipated federal criminal investigation of Mr. Sims between 1992 and 1996,
including but not limited to the following: (1) all records of communications between the Clark
County District Attorney’s Office or the Las Vegas Metropolitan Police Department regarding
Mr. Sims dated between 1992 and 1996, including but not limited to communications with John
Lukens, Theresa Lowry, Melvyn Harmon, and Dan Seaton; {2) all documents generated by the
Clark County District Attorney’s Office or the Las Vegas Metropolitan Police Department which
mention or relate to Mr, Sims; (3) all documents generated by the Bureau of Alcohol, Tobacco
and Firearms regarding Thomas Sims, including but not limited to a federal investigation for the
charge(s) of ex-felon in possession of a firearm; and (4) all communications from the United
States Attorney’s Office regarding the disposition of criminal charges against Thomas Sims.
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EXHIBIT 176

EXHIBIT 176



Subp

District Court

CLARK COUNTY, NEVADA

MICHAEL DAMON RIPPC,

Case No. C106784
Petitioner,, Dept. No. XX

v Docket
E.K. McDANIEL, Warden of the Nevada State Prison at Ely,
Nevada, CATHERINE CORTEZ MASTO, Atorney General of ihg
STATE of NEVAD,

Respondents

SUBPOENA
O Regular [x] Duces Tecum

THE STATE OF NEVADA SENDS GREETINGS TO:
ROBERT ARCHIE, ESQ).

YOU ARE HEREBY COMMANDED, that all and Singular, business and excuses set aside, you appear and attend on the

day of 2008 at the hour of . The address where you are required to appear is 616 South

Eighth Street, Las Vegas, Nevada, 89101, You are requiredto bring with you at the time of your appearance any items set forth on
the reverse side of this subpoena. If you fail fo attend, you will be deemed guilty of contempt of Court and liable to pay ail losses and
damages caused by your failure to appear and in addition forfeit One Hundred (3104.00).

Issued at the request of: SHIRLEY B. PARRAGUIRRE, CLERK OF THE COURT

By:
DAVID ANTHONY DEPUTY CLEEK Date
ASSISTANT FEDERAL PUBLIC DEFENDER

411 E. BONNEVILLE #250, LAS

Atforney for Petitioner
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STATE OF NEVADA

COUNTY OF AFFIDAVIT OF SERVICE
being duly sworn says: That at all times herein affiant was over 18 years of age, not

a party 1o or interested in the proceeding in which thisaffidavit is made. That affiant received the Subpoena on the day of

,20 , and served the same on the day of ,20 . by delivering a copy
of the witness at (state address)

Signature of Affiant

SUBSCRIBED AND SWORN (o before me this
day of , 20

NOTARY PUBLIC in and for
Cournty of ,
State of Nevada,

ITEMS TO BE PRODUCED
D e

SEE ATTACHED EXHIBIT A

JAOT1537



RIPPO v. STATE et al.,

ATTACHMENT “A”
SUBPOENA DUCES TECUM

TO: ROBERT ARCHIE, ESQ.

YOU ARE COMMANDED to produce and permit inspection and copying of the following
designated books, documents or tangible things as (a) kept in the usual course of business, or (b)
organized and labeled to correspond with the categories as set forth below. Nev. R. Civ, Pro. 45.

If any of the books, documents, records or tangible things listed below are not being produced by
you based on a claim of privilege or any other reason, please expressly state the basis or privilege
claimed and describe the nature of the documents, communications or other things sufficient to
enable a contest of the claim. Nev. R. Civ. Pro. 45(d).

Thomas Simms
SS#530-54-936D
DOB 01-11-1958

Please produce all documents relating to your representation of Thomas Simms between 1992
and 1997, This requests includes but is not limited to the following: (1) all documents reflecting
communications to or from the Clark County District Attorney’s Office or its representatives; (2)
all documents reflecting communications to or from the Las Vegas Metropolitan Police
Department or its representatives; (3) all documents reflecting communications to or from the
Henderson Police Department or its representatives; (4) all documents generated by the entities
specified above; (5) all documents, notes or memoranda reflecting the disposition of civil or
criminal charges against Mr. Sims; and (6) all documents which mention or relate to John
Lukens, Theresa Lowry, Melvyn Harmon, or Dan Seaton.

Please complete a Certificate of Custodian of Records, in the form set forth in NRS 52.260. If
you are claiming that any of the documents described above have been destroyed or purged,
please provide a copy of Certificate of Destruction, evidencing what was destroyed and the date,
as set forth in NRS 239.124; NAC 239.251.
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EXHIBIT 177

EXHIBIT 177



Subp

District Court

CLARK COUNTY, NEVADA

MICHAEL DAMON RIFPQ,

Petitioner,,
-VS..

E.K. McDANIEL, Warden of the Nevada State Prison at Ely,
Nevada, CATHERINE CORTEZ MASTO, Auorney General of thg
STATE of NEVAD,

Respondents

THE STATE OF NEVADA SENDS GREETINGS TO:

CUSTODIAN OF RECORDS

State of Nevada, Department of Corrections
5500 Snyder Ave,, Bidg. 17

Carson City, Nevada 89701

Case No, C106784
Dept. No. XX
Docket

SUBPOENA
D Regular m Duces Tecum

YOU ARE HEREBY COMMANDED, that all and Singular, business and excuses set aside, you appear and attend on the

day ef 2008 at the hour of

. The address where you are required to appear is 616 South

Eighth Street, Las Vegas, Nevada, 89101, You are required to bring with you at the time of your appearance anyitems set forth on

the reverse side of this subpoena. If you fail fo attend, you will be deemed guilty of contempi of Court and liable to pay all losses and

damages caused by vour failure to appear and in addition forfeit One Hundred (3100.00).

Issued at the request of:

DAVID ANTHONY

ASSISTANT FEDERAL PUBLIC DEFENDER
411 E. BONNEVILLE #250, LAS

Antorney for Petitioner

SHIRLEY B. PARRAGUIRRE, CLERK OF THE COURT

DEPUTY CLERK

JAO11540



STATE OF NEVADA

COUNTY QF AFFIDAVIT OF SERVICE
being duly sworn says: That at all times herein affiant was over 18 years of age, not

a party to or interested in the proceeding in which thisaffidavit is made. That affiant received the Subpoena on the day of

,20 , and served the same on the day of 20 , by delivering a copy
of the witness at {state address)

Signature of Affiant
SUBSCRIBED AND SWORN to before me this
day of . 20
NOTARY PUBLIC in and for
County of ,
State of Nevada.
e ]

JTEMS TO BE PRODUCED
e ]

SEE ATTACHED EXHIBIT A
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EXHIBIT A
SUBPOENA DUCES TECUM

TO: CUSTODIAN OF RECORDS
State of Nevada, Department of Corrections
5500 Snyder Ave., Bldg. 17
Carson City, Nevada 89701

OR: PERSON(S) MOST KNOWLEDGEABLE with regard to official and/or non-
official records, documents and materials storage, retention, nature of and content
of files of the Execution Protocel for the State of Nevada, Department of
Corrections

YOU ARE COMMANDED to produce and permit inspection and copying of the following
designated bocks, documents or tangible things as (a) kept in the usual course of business, or (2)
organized and labeled to correspond with the categories as set forth below. Nev. R. Civ. Pro. 45.

If any of the books, documents, records or tangible things listed below are not being produced by
you based on a claim of privilege or any other reason, please expressly state the basis or privilege
claimed and describe the nature of the documents, communications or other things sufficient to
enable a contest of the claim. Nev. R. Civ, Pro. 45(d).

Please complete a Certificate of Custodian of Records, in the form set forth in N.R.S. 52.260.
Please produce or permit inspection and copying all sealed, official and/or non official
memoranda, materials, files, tests, and/or documents including electronically stored media’ of the
following documents and things concerning:

1. Any and all documents from the Nevada Department of Corrections (NDOC)
relating to the matter of lethal injection and its administration, including, but not
limited to:

a. A complete, unredacted copy of the current version of NDOC’s Execution
Manual;

b. Complete, unredacted copies of all previous versions of the Execution
Manual and all previous execution protocols;

c. Any and all documents relating to the creation or provenance of NDOC’s

! Electronic data to include: voice mail messages and files; back-up voice mail files; e-
mail messages and files; back-up e-mail files; deleted e-mails; data files; program files; backup
and archival tapes; temporary files; system history files; web site information stored in textual,
graphical or audio format; web site log files; cache files; cookies; and other electronically
recorded information. The disclosing party shall take reasonable steps to ensure that it discloses
any back-up copies of files or archival tapes that will provide information about any “deleted”
electronic data. This list is not exhaustive.
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Execution Manual;

d. Any and all documents relating to the qualification of the person(s) who
created NDQC’s Execution Manual;

e. Any and all correspondence between NDOC and other states or other
states’ Departments of Correction regarding execution protocol;

f. Any and all documents relating to any research, investigations, or tests
related to the creation of the Execution Manual;

g Any and all documents relating to the administration of lethal injection
which describe any revisions or changes in the process from its inception
to the present;

h. Any and all documents identifying all drugs used in lethal injection and
the manufacturer of those drags;

i Any and all documents relating to the dosages of the drugs (amounts and
concentrations} used in lethal injection, the method of dosage calculation,
and any consideration, if any, that NDOC gives to inmate weight, height,
venous integrity, prior drug usage, and/or physical condition in
determining the dosage of lethal injection drugs;

iR Any and all documents relating to the relation between the timing of the
lethal injection and the time and quantity of food or beverage last ingested
by the inmate;

k. Any and all documents relating to the protocol for [V insertion, the type of
1V setup, and the method(s) of venous access used,

1 Any and all documents relating to the protocol for deciding when the use
of a cut down is necessary;

m. Any and all documents relating to the number of syringes used, the
sequence and timing of injections, the use of flush solutions, and the flow

rate of the drugs;
n. Any and all documents relating to the decision that the execution cannot
be stopped (and the inmate revived) after the flow of chemicals has begun;
0. Any and all documents relating to what constitutes the “appropriate

medical services personnel” to effectuate the venipuncture;

. Any and all documents relating to the topology of the execution chamber,
including but limited to documents pertaining to what view, if any, the
executioner(s) has of the inmate and IV during the lethal injection;

Any and all documents from NDOC relating to the qualifications, credentialing,
experience, employment history (including discipline, complaints, and
malpractice complaints), criminal record (whether or not resulting in conviction),
any background checks performed, medical training that they have received at any
time, and any history of drug use of persons invelved in administering lethal
injection, including, but not limited to, the persons who perform or are responsible
for the performance of the following tasks:

a. pre-execution examination of physical health of inmate, including
assessment of inmate’s venous integrity and ability to achieve peripheral
IV access;
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drug mixing;

syringe preparation;

IV line set-up;

patency of catheters/IV lines;
inmate removal from cell;
strap down;

catheter insertion;

drug administration;
assessment of plane of anesthesia;
cardiac monitoring;
pronouncement of death;

SRETITR MO A O

Any and all documents from the Nevada Department of Corrections (NDOC)
relating to the actval preparation for and execution by lethal injection of Nevada
inmates, beginning with the execution of Carrell Cole in 1985, up to the present
date, including, but not limited to, the following:

a. Any and all “Exhibit ‘A”” forms, as referenced in the NDOC Execution
Manual or any other similar form documenting the execution of an inmate
by lethal injection in the State of Nevada;

b. Any and all “Execution Checklists,” as referenced in the NDOC Execution
Manual,;

c. Any and all execution logs, including, but not limited to written reports,
videotape recordings of executions, still photographs, audiotapes, EKG
tapes/logs, and reports logging the timing of drug administration and
innate respiration;

d. Any and all documents relating to the procurement of the lethal injection
drugs, the quantity of the lethal injection drugs used, and the disposal of
unused lethal injection drugs;

e. Any and all witness lists;

f. Any and all documents relating to the identity and qualification of the
personnel involved in administering the lethal injection;

Any and all documents relating to determination and pronouncement of the cause
of previously executed inmates’ deaths, including, but not limited to, the

following:

a. aufopsy reports, including photographs or diagrams;

b. toxicology reports (including, but not limited to, measurements of the
presence of execution chemicals in the bloodstreamy;
c. certificates of death;

Any and all documents relating to the procedure for NDOC’s planned
administration of lethal injection in the future, including, but not limited to, the
timing of each step of the process, the identity of each person involved in the
administration of lethal injection and, a description of the extent of medical
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tramming, if any, of each of these persons;

6. Any and all documents pertaining to the above-referenced executions by lethal
injection that were produced by anyone associated with any part of the creating,
maintaining, transporting, and administering the drugs used in the lethal injection
procedure, including, but not limited to, the following persons:

any and all wardens of NDOC;

the director of NDOC;

the physician summoned by the warden or director of NDOC,

the medical director of NDOC,

any and all staff of NDOC;

any and all EMT persons;

any and all persons selected by the director of NDOC to administer the
Iethal injection pursuant fo NRS § 176.355;

RO o0 TP

7. Any other notes (printed, typed, or handwritten), reports, statements, photographs,
supplemental reports, interview notes, interview suimnmaries, narratives, affidavits,
files, audio and video recordings, drawings, sketches, physical evidence, inventory
logs, chronologies, summaries, witness statements, witness interviews, and
witness affidavits which are responsive to the forgoing requests;

If you are claiming that any of the documents described above have been destroyed or purged,
please provide a copy of Certificate of Destruction, evidencing what was destroyed and the date,
as set forth in N.R.S. 239.124; N.A.C. 239.251,
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EXHIBIT 178

EXHIBIT 178



Subp
L] L]
District Court

CLARK COUNTY, NEVADA

MICHAEL DAMON RIPPO,
Case No. C106784
Petitioner. , Dept. No. XX

V- Docket

E.K. McDANIEL, Warden of the Nevada State Prison at Ely,
Nevada, CATHERINE CORTEZ MASTO, Amorney General of the
STATE of NEVAD,

Respondents

DEPOSITION SUBPOENA
] Regular [_IDuces Tecum

THE STATE OF NEVADA SENDS GREETINGS TO:

Howard Skolnik, Director

Nevada Department of Corrections
5500 Snyder Ave., Bldg. 17

Carson City, Nevada 89701

YOU ARE HEREBY COMMANDED, that ali and Singular, business and excuses set aside, you appear and attend on the

day of +2008 at the hour of . The address where you are required to appear is 411 E.

Bonneville, Suite 250, Las Vegas, Nevada, 89101, You are required tobring with you at the time of your appearance any ifems set
forth on the reverse side of this subpoena. If you fail to attend, you will be deemed guilty of contempt of Court and liable to pay all
losses and damages caused by your failure to appear ard i addition forfeit One Hundred ($100.00).

Issued at the request of; SHIRLEY B. PARRAGUIRRE, CLERK OF THE COURT

By:
DAVID ANTHONY DEPUTY CLERK Date
ASSISTANT FEDERAL PUBLIC DEFENDER,

411 E. BONNEVILLE #250, LAS

Attorney for Peiitioner

JAOT1547



STATE OF NEVADA

COUNTY OF AFFIDAVIT OF SERVICE
Deing duty sworn says: That at all times herein affiant was over 18 years of age, not

a party to or interested in the proceeding in which thisaffidavit is made. That affiant received the Subpoena on the day of

.20 . and served the same on the day of .20 , by delivering a copy
of the witness at (state address)

Signature of Affiant
SUBSCRIBED AND SWORN to before me this
day of , 20
NOTARY PUBLIC in and for
County of .
State of Nevada,
T e e e e S———

ITEMS TO BE PRODUCED
T e —

SEE ATTACHED EXHIBIT A

JAO11548



EXHIBIT 179

EXHIBIT 179



Subp
[ -
District Court

CLARK COUNTY, NEVADA

MICHAEL DAMON RIPPG,
Case No. C106784
Petitioner,, Pept. No. XX

-¥g- Docket

E.K. McDANIEL, Warden of the Nevada State Prison at Ely,
Nevada, CATHERINE CORTEZ MASTO, Attorney General of thd
STATE of NEVAD,

Resnondents, .

DEPOSITION SUBPOENA
lIl Regular D Duces Tecum

THE STATE OF NEVADA SENDS GREETINGS TO:

Robert Bruce Bannister, D.O.
Medical Director

Nevada Department of Corrections
5500 Snyder Ave., Bldg. 17

Carson City, Nevada 89701

YOU ARE HEREBY COMMANDED, that all and Singular, business and excuses set aside, you appear and atiend on the

day of L2008 3t the howr of . The address where you are required to appear is 411 E.

Bornneville, Suite 250, Las Vegas, Nevada, 82101. You are required to bring with you at thetime of your appearance any items set
forth on the reverse side of this subpoena. If you fail to attend, you will be deemed guilty of contempt of Cowrt and liable to pay all
losses and damages caused by vour failure 1o appear and in addition ferfeit Gne Hundred ($100.00).

Issued at the request of: SHIRLEY B. PARRAGUIRRE, CLERK OF THE CGURT

By:
DAVYID ANTHONY DEPUTY CLERK Date
ASSISTANT FEDERAL PUBLIC DEFENDER

411 E. BONNEVILLE #250, LAS

Attorney for Petitioner

JAOT1550



STATE OF NEVADA

COUNTY OF AFFIDAVIT OF SERVICE
being duly sworn says: That at all times herein affiant was over 18 years of age, not

a party to or interested in the proceeding in which thisaffidavit is made. That affiant received the Subpoena on the day of

»20 , and served the same on the day of .20 , by delivering a copy
of the witness at {state address)

Signature of Affiant
SUBSCRIBED AND SWORN to before me this
day of , 20
NOTARY PUBLIC in and for
County of .
State of Nevada.

e R e ]

ITEMS TO BE PRODUCED
o _____________

SEE ATTACHED EXHIBIT A

JAOT1551



EXHIBIT 180

EXHIBIT 130



Subp

District Court

CLARK COUNTY, NEVADA

MICHAEL DAMON RIPPG,

Case No. C106784
Petitioner,, Pept. No. XX

Y Docket

E.K. McDANIEL., Warden of the Nevada State Prison at Ely,
Nevada, CATHERINE CORTEZ MASTO, Attorney General of the
STATE of NEVAD,

Respoadents..,

DEPOSITION SUBPOENA
El Regular [:l Duces Tecum

THE STATE OF NEVADA SENDS GREETINGS TO:

Warden Bill Donat

Nevada Department of Corrections
5500 Snyder Ave., Bldg. 17

Carson City, Nevada 89701

YOU ARE HEREBY COMMANDED, that all and Singular, business and excuses set aside, you appear and attersd on the

day of ,2008 at the hour of . The address where you are required to appear is 411 E.

Bonneville, Suite 25{), Las Vegas, Nevada, 89101. You are required tobring with vou at the time of your appearance any items set
forth om the reverse side of this subpoena. If you fail to attend, vou will be deemed guilty of contempt of Court and liable to pay all
losses and damages caused by your failure to appear and in addition forfeit One Hundred {$100.00}.

Issued at the request of: SHIRLEY B. PARRAGUIRRE, CLERK OF THE COURT

By:
DAVID ANTHONY DEPUTY CLERK Diate
ASSISTANT FEDERAL PUBLIC DEFENDER

411 E. BONNEYILLE #250, LAS

Attorney for Petitioner

JAOT1553



STATE OF NEVADA

COUNTY OF AFFIDAVIT OF SERVICE
being duly sworn says: That at all times herein affiant was over 18 years of age, not

& party to or interested in the proceeding in which thisaffidavit is made. That affiant received the Subpoena on the day of

,20 , and served the same on the day of 20 . by delivering a copy
of the witness at {state address)

Signature of Affiant

SUBSCRIBED AND SWORN to before me this
day of , 20

NOTARY PUBLIC in and for

County of .
State of Nevada.
e L e e eeee————————
ITEMS TO BE PRODUCED
- o
SEE ATTACHED EXHIBIT A

JAOT1554



EXHIBIT 181

EXHIBIT 1381



Subp
® L
District Court

COUNTY. NEVADA

MICHAEL DAMON RIFPO,
Case No. C106784
Petitioner, , Dept. No. XX

vs- Docket

E.K. McDANIEL, Warden of the Nevada State Prison at Ely,
Nevada, CATHERINE CORTEZ MASTD, Attorney General of the
STATE of NEVAD,

Respondents

DEPOSITION SUBPOENA
] Regular [ 1 Duces Tecum

THE STATE OF NEVADA SENDS GREETINGS TO:

Stacy Giomi
Fire Chief
Carson City , Nevada

YOU ARE HEREBY COMMANDED, thay all and Singular, business and excuses set aside, you appear and atterd on the

day of ;2008 at the hour of . The address where you are required to appear is 411 E.

Bomneville, Suite 2530, Las Vegas, Nevada, 83101, You are requiredto bring with you at the time of your appearance any items set
forth on the reverse side of this subpoena. I you fail to attend, you will be deemed guilty of contempt of Court and Hable to pay all
losses and damages caused by your failure to appear and in addition forfeit One Hundred ($100.00).

Issued at the request of! SHIRLEY B, PARRAGUIRRE, CLERK OF THE COURT

By:
DAVID AMTHONY DEFUTY CLERK Date
ASSISTANT FEDERAL PUBLIC DEFENDER

411 E. BONNEVILLE #25C, LAS

Attorney for Petitioner

JAOT1556



