


W N N B WO

BN NN N NN e e e e e ek ek et
AU B LN eSO O ® 30N D e s s

27
28

CHERYL B. MOSS
DISTRICT JUDGE

FAMILY DMISION, DEPT. |
LAS VEGAS, NV 88101

37. Some of the gaps of zero payments are as follows:
9/1/06-11/1/06 (2 months)
12/1/06-2/1/07 (2 months)
6/1/07-3/1/08 (9 months)

38. At the commencement of the September 18, 2008 trial, the accuracy of
Defendant’s Schedule of Arrearages filed on July 30, 2008, as it pertains
to Amounts Due, Amount of Payment Received, and Interest was not at
issue. (The Court’s decision on the Penalties issue is presently on hold
based on a recent filing by Mr. Vaile of a Petition for Writ of Mandamus
on the denial of Plaintiff’s Motion to Disqualify Attorney Marshal
Willick).

Contempt

39. NRS 22.030 states, Summary punishment of contempt committed in
immediate view and presence of court; affidavit or statement to be
filed when contempt committed outside immediate view and presence
of court; disqualification of judge.

1. If a contempt is committed in the immediate view and presence of the
court or judge at chambers, the contempt may be punished summarily. If
the court or judge summarily punishes a person for a contempt pursuant to
this subsection, the court or judge shall enter an order that:

(a) Recites the facts constituting the contempt in the immediate view and
presence of the court or judge; :

(b) Finds the person guilty of the contempt; and
(c) Prescribes the punishment for the contempt.

2. If a contempt is not committed in the immediate view and presence of

the court or judge at chambers, an affidavit must be presented to the court
or judge of the facts constituting the contempt, or a statement of the facts

by the masters or arbitrators.

3. Except as otherwise provided in this subsection, if a contempt is not
committed in the immediate view and presence of the court, the judge of
the court in whose contempt the person is alleged to be shall not preside at
the trial of the contempt over the objection of the person. The provisions
of this subsection do not apply in:

(a) Any case where a final judgment or decree of the court is drawn in
question and such judgment or decree was entered in such court by a
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64. The Court also ruled that the trial would go forward as the appeal does not
result in an automatic stay.

65. Mr. Vaile made an oral request to stay the trial, but the Court denied his
oral request as there was no basis to grant a stay.

66. In McCormick v. Sixth Judicial Dist. Ct. ex rel. Humboldt County, 67
Nev. 318, 218 P.2d 939 (1950), the Nevada Supreme Court stated, “[T]he
inability of the contemners to obey the order (without fault on their part)
would be a complete defense and sufficient to purge them of the contempt
charged. But in connection with this well-recognized defense two
comments are necessary. Where the contemners have voluntarily or
contumaciously brought on themselves the disability to obey the order or
decree, such defense is not available.” (citations omitted).

67. One of Mr. Vaile’s defenses at the September 18, 2008 tria] was that he
believed the District Court had no jurisdiction to enforce the child support
provisions of the Decree of Divorce based on the Nevada Supreme Court’s
2002 opinion.

68. Mr. Vaile testified that in the Texas proceedings following the Nevada
Supreme Court’s decision in April 2002, Mrs. Porsboll and her Texas
attorneys allegedly requested that the Decree of Divorce not be enforced as

a whole.

69. Mrs. Porsboll’s Nevada counsel asserted in Closing Arguments there was
no such request by Mrs. Porsboll’s Texas counsel.

70. The Court finds there was no substantial evidence at trial to support Mr.
Vaile’s contention.

71. Further, the Court finds that the Nevada Supreme Court appeal filed by
Mr. Vaile on September 15, 2008 does not “retroactively excuse” him
from paying his child support obligation since April 2000.

72. Mr. Vaile should not be able to “hide behind” his illogical rationalization
that he is not required to pay any child support at all because of alleged
lack of jurisdiction.

73. Under Nevada law, every parent, including Mr. Vaile, has a BASIC duty
to financially support their children.

74. Mr. Vaile did not pay child support for six years and three months between
April 2000 and July 2006.

11
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87. Financial support should not have been borne by one parent alone,
especially for over six years, as has occurred in this case.

88. The better logic would be to submit the child support payments, even
under protest, and vigorously pursue any appeals.

89. And even if Mr. Vaile prevails and claims a refund (had he paid the child
support under protest but that is not the case here), the children would
likely be entitled to such monies no matter what.

90. Mr. Vaile also submitted a defense argument that because Mrs. Porsboll
was receiving government child assistance from Norway, he would be
“excused” from paying child support.

91. The Court finds this argument irrelevant. The Court is not aware of any
statute or case law that says an obligor parent is excused from paying child
support based on government assistance from a foreign country.

92. NRS 201.020 criminalizes the "persistent” refusal to pay court-ordered
child support. One persists in refusing to pay child support whenever there
are two or more consecutive months during which the supporting parent
willfully, and without legal excuse, refuses to remit the full amount
required by court order. Any such willful refusal to remit the full amount
required by court order constitutes a refusal to pay "support and
maintenance" for that month. Any such willful refusal to pay the full
amount required persisting for more than one year would violate the felony
provisions of the statute. We emphasize, however, that NRS 201.020 is
inapplicable whenever a parent's persistent failure to provide support does
not rise to the statutory standard of "willfully” refissing to comply with
court-ordered support. Thus, the standard for nonsupport is objectively
defined, and a conviction under the statute depends upon a factual finding
of a persistent, willful refusal, without legal excuse, to pay court-ordered

support during the relevant time period. Sheriff, Washoe County, Nevada
v. Vlasak, 111 Nev. 59; 888 P.2d 41 (1995).

93. Here, the Court finds the definition of “willful” to mean two or more
consecutive months that an obligor parent willfully does not pay the full
amount in the court order.

94. However, this is different from “failure” to pay. An obligor parent might
not be able to pay due to a number of reasons such as involuntary
temporary loss of a job (but not willful underemployment) or for medical
reasons and inability to work.

-
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226. Rather, the agency was merely inquiring as to which state would handle
collection of child support.

227.Seventh, Mr. Vaile also alleges that Mrs. Porsboll’s counsel advised the
Court there were no simultaneous proceedings in Norway for collection of
child support.

228, The Court finds this statement accurate based on the contents of the
Norwegian agency’s letter.

229. As noted above, the agency was asking if the Nevada case was active.
Otherwise, Norway would ask that the case be transferred to Virginia
(where Mr. Vaile was residing and attending law school at the time).

230. The agency’s statement that Mrs. Porsboll “handed over collection to this
office” is interpreted to plainly mean that she assigned her rights to the
agency for the purpose of receiving the child support payments, not to
actively pursue collection.

231.The agency was aware Nevada was doing the collections but was unsure if
the Nevada case was active. If not, the agency wanted the State of
Virginia to handle collection of payments.

232.This process is similar to custodial parents assigning their rights to the
District Attorney’s Office for purposes of receiving and distributing
payments.

233. Based on the above, IT IS ORDERED that Mr. Vaile’s Motion for
Renewed Sanctions is hereby denied in its entirety.

ATTORNEY'’S FEES

234.The Court is aware this is highly contested litigation.
235.Both parties requested attorney’s fees and costs.

236. Brunzell v. Golden Gate National Bank, 85 Nev. 345, 349 (1969), applies.
“Under Brunzell, when courts determine the appropriate fee to award in
civil cases, they must consider various factors, including the qualities of
the advocate, the character and difficulty of the work performed, the work
actually performed by the attomey, and the result obtained.

237.1n family law cases, trial courts are required to evaluate the Brunzell
factors when deciding attorney fee awards. Additionally, in Wright v.

25
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10.

11.

12.

13.

On December 19, 2007, Defendant filed an Opposition to Plaintiff’s
Motion and Countermotion for Fees and Sanctions under EDCR 7.60.

On January 10, 2008, Plaintiff filed a Response Memorandum in Support
of Motion to Dismiss Defendant’s Pending Motion. ...and Opposition to
Defendant’s Countermotion for Fees and Sanctions.

On January 15, 2008, a hearing was held and Plaintiff failed to appear. As
a result, Plaintiff was defaulted and Defendant was granted relief requested
in their Motion. Child support was set at $1,300.00 per month, child
support arrears in the amount of $226,569.23 were reduced to judgment,
and Defendant was awarded $5,100.00 in attorney’s fees.

On January 23, 2008, Plaintiff filed a Motion to Set Aside Order of
January 15, 2008, and to Reconsider and Rehear the Matter, and Motion to

Reopen Discovery, and Motion to Stay Enforcement of the January 15,
2008 Order.

On February 11, 2008, Defendant filed an Opposition to Plaintiff’s Motion
to Set Aside Order....and Countermotions for Dismissal under EDCR 2.23
and the Fugitive Disentitlement Doctrine, for Fees and Sanctions under
EDCR 7.60 and for a Ggad Order Restricting Future Filings.

On February 19, 2008, Plaintiff filed a Reply to Opposition to Motion to
Set Aside Order....and Opposition to Defendant’s Countermotions.

On March 3, 2008, a hearing was held to address the above listed motions,
oppositions, and countermotions. The Court ordered the following:

Plaintiff’s Motion to Dismiss was denied.

Plaintiff’s Motion to Set Aside was granted.

Plaintiff’s Motion to Reopen Discovery was denied.
Defendant’s Motion for a Gead Order was denied.

The child support arrears amount was confirmed unless Norway
modifies said amount,

Defendant was awarded $10,000.00 attorney’s fees, and the
amount was reduced to judgment.

moQwp

™

On March 31, 2008, Plaintiff filed a Motion for Reconsideration and to
Amend Order or, alternatively for a New Hearing and Request to Enter
Objections, and Motion to Stay Enforcement of the March 3, 2008 Order.

On April 14, 2008, Defendant filed an Opposition to Plaintiff’s Motion for
Reconsideration and Countermotion for Goad Order or Posting of Bond
and Attorney’s Fees and Costs,
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30. The State of Nevada, represented by the Attorney General’s Office,

31

32.

33.

34,

3s.

36.

37.

38.

39.

40.

acknowledged that NRS 125B.095 is ambiguous and subject to more than
one interpretation.

Reference was made to the legislative history of AB 604 (1993 Legislative
Session) as well as the history of AB 473 (2005 Legislative Session).

The State of Nevada asserted that the legislative history indicates that a
child support penalty was intended to be a “one time penalty” versus an
“ongoing interest charge”.

The Senior Deputy Attorney General, Donald W. Winne, Jr., wrote, “In
fact, based on all the comments contained in the record, the intent of the
legislation clearly supports CSEP’s position that the NCP [noncustodial
parent] is encouraged to pay current monthly payments within the month
they are due or a one-time penalty will be charged for failure to pay the
current child support obligation in full within one month it is due.”

Further, “.. just as a business charges fees for late payments, the late
penalty on an overdue child support payment was never intended to be an
ongoing interest calculation until the sum is paid.”

The State of Nevada essentially argued that the MLP charges the 10%
penalty every year, as if it were a continuous interest charge, rather than
impose a one-time penalty within a particular month that the child support
amount, or a portion thereof, remains unpaid.

The State of Nevada further argued that based on its interpretation of NRS
125B.095 and how penalties are calculated, child support obligors/payors
are treated equally and not disproportionately.

Under the Marshal Law Program, the State of Nevada contends that
obligors who are subject to Income Withholding (IW) by their employers
incur penalties because they receive, for instance, biweekly paychecks.

If, for instance, child support payments are due on the 1* day of the month,
the method of involuntary wage withholding would draw money only on
the biweekly paydays, which is usually twice per month,

Consequently, the MLP would assign an automatic penalty because the
entire child support was not paid on the 1% day of that particular month,

On the other hand, if the child support is due on the last day of the month,
it is possible that the obligor will avoid a penalty if all paycheck

5
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51.

52.

53.

On August 14, 2008, The Willick Law Group, on behalf of Defendant,
filed a Supplemental Brief on Child Support Principal, Penalties, and for
Attorney’s Fees.

Essentially, Attorney Willick asserts that the MLP does not charge double
interest.

Rather, based on their interpretation of NRS 125B.095, the MLP imposes
a 10% penalty on any remaining unpaid amount within a given month.
The amount of the penalty depends on the due date of the child support
obligation, whether it is the 1% day of the month, the 15t day, or the last

- day of the month.

54.

55.

56.

57.

38.

39.

60.

61.

In their brief, Attorney Willick contended that when MLP is applied, the
total amount of the penalty “at the end of the year” actually turns out to be
LESS than what NOMADS calculates.

As an example, on page 11 of their August 14, 2008 Supplemental Brief,
Attorney Willick explains the MLP calculates a year-end penalty of $89.50
while the State of Nevada CSEP Agency calculates $230.00 based on
“hypothetical sums due and sums paid” as illustrated in the Welfare
Division’s Manual.

However, the amount of the penalties under the MLP calculations grows
much larger than what NOMADS would charge after 23 months. In her
Brief filed August 1, 2008, Attorney Muirhead compared the calculations
after 24 months,

Under MLP, the penalties would be $3,244.75. Under NOMADS, the
penalties total $3,120.00.

As more months pass after the 24® month, the MLP calculations of the
penalties continue to grow even larger until it reached in excess of $52,000
by May 2008, while the NOMADS Program assessed penalties in excess
of $12,000 through the same time frame.

Consequently, the different interpretations of the statute have resulted in
grossly disparate calculations of the 10% penalty.

Attorney Willick seemed to suggest that NRS 125B.095 (2) should be
interpreted to give full meaning to the words “per annum”,

This means that any remaining child support sums that are unpaid each
yeat (and every year thereafter) continue to accrue penalties, albeit at a
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lesser rate before 24 months elapse, as opposed to NOMADS assessing a
one-time penalty at the end of the month and no further penalties accrue.

62. This is the main difference in the calculations between MLP and
NOMADS,

63. Attorney Willick argued that the State of Nevada’s interpretation ignores
the “per annum” concept by leaving the penalty as a one-time fine at the
end of each month.

64. Attorney Willick asserted that the penalty is meant to be applied “per
annum” which should mean “every year”,

65. Accordingly, the penalty is smaller at year’s end, but it continues to accrue
each year thereafter thus giving full consideration to the words “per
annum”,

66. The MLP also considers the words “or portion thereof” by assessing a
penalty depending on the due date of the child support obligation.

67. Attorney Willick submitted that the MLP can automatically calculate the
penalty in this fashion, and NOMADS allegedly cannot do such
calculations.

68. Exhibit 1 to the State of Nevada’s July 9, 2008 Friend of the Court Brief is
an Attorney General Opinion Letter on NRS 125B.095.

69. The AG’s Office submitted that the words “per annum” cannot render the
phrase “or portion thereof” as mere surplusage.

70. Accordingly, the AG’s Office takes the position that the statute, read as a
whole, takes into consideration “per annum” by dividing 10% into 12
months or 8.33%, and takes into consideration “or portion thereof” by
imposing the 8.33% penalty once at the end of each month on any unpaid
sum.

71. In the case at bar, the two different interpretations of the statute resultin a
marked difference in calculations of the 10% penalty as between MLP and
NOMADS.

72. NOMADS calculated a penalty of $12,148.29 through May 2008. MLP
calculated a penalty of $52,333.55. There is a difference between the two
programs of over $40,000.00.
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REVIEW OF AB 604 and AB 473 LEGISLATIVE HISTORY:

73. As to AB 604, during the June 23, 1993 session of the Senate Committee
on Judiciary, page 17, Assemblyman Robert M. Sader said to the
Committee, “You want to motivate somebody to pay on time and have an
enforceable penalty ... that is what this is about.”

74. The testimony of Attorney Frankie Sue Del Papa before the Committee
states the 10% penalty “will serve as an incentive to parents to remain
current on monthly support obligations.”

75. As to AB 473, the Assembly Committee on Judiciary met on April 11,
2005. On page 19, Assemblyman Carpenter noted,

“I have a concern about the amount of interest that you are going to be
charging. You are charging 10 percent every month so in a year that adds up to
120 percent. If they couldn’t pay whatever was due at the end of that first
month, they certainly are not going to be able to pay the amount at the end of
the year. | didn’t see anything wrong with the way it was written before when it
was 10 percent a year. But at 10 percent a month, a lot of these people will
never be able to pay that amount. 'm prababiy one of the biggest sticklers that
people ought to pay their child support, but they can’t pay something that is
impossible to pay, and you keep adding penalty upon penalty or interest upon
interest. It really defeats the whole situation.”

76. Susan Hallahan, Chief Deputy District Attorney, Family Division, Washoe
County, responded:

“This bill does not purport to change how penalties are calculated. The penalty
statute as it states right now is 10 percent per annum or a portion thereof. It
has to be added to the portion of the monthly payment that was not paid. If
you were to, for example, charge the penalty at the end of the year, then there
could be a noncustodial parent that doesn’t pay anything from January through
November and then in December pays $1200 to satisfy their annual child
support obligation.” Interest and penalties are separate. The purpose of
interest is to make the custodial parent whole for the value of her money that
she should have received or he should have received today but doesn’t receive
until 6 months from now. The purpose of the penalty is to encourage the
obligor to pay each and every month as he is ordered to pay. This penaltyisa
one-time snapshot and is charged only during that calendar month for any
delinquency you have. So if the obligor pays each month, he or she would not
accrue an additional penalty.”

77. Assemblyman Carpenter followed with:
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90. This view heavily supports public policy of “motivating” the obligor
parent {0 pay timely, but there is a greater financial consequence for the
noncustodial obligor who waits many years beyond the first 24 months.

91. Attorney Willick argued that a one-time penalty will not necessarily
motivate the obligor parent because that is just what it is, a one-time
penalty that will sit and not grow on the books.

92. In his Brief filed on August 14, 2008, Attorney Willick writes,

“Welfare then ignores the penalty forever, failing to caiculate any penalty
for the second {or any later) year a sum remains outstanding. The private
Bar, by contrast, calculates the penalty in accordance with how much of a
year has passed, so that the penalty imposed on an obligation due in
January, is less in February than it is in March, and continues to be assessed
for however many years an installment remains outstanding, giving meaning
to the statutory phrases ‘per annum’ and ‘remains unpaid’.”

93. Certainly, this is a compelling public policy reason, but the Irving case
also directs the trial court to look to “reasoning” to deduce legislative
intent.

94. Under the “reasoning” factor, apart from the public policy aspect,
Assemblyman Carpenter reasoned that the obligor parent would never be
able to pay an “impossible amount” that grows exponentially.

95. In addition, the State of Nevada argued that the MLP penalties amount
grows larger and exceeds the NOMADS amount afier 23 months.

96. However, as discussed in more detail below, the technical implementation
of assessing the 10% penalty MUST comport with the Federal Child
Support Enforcement Program.

97. The State of Nevada pointed out in their Supplemental Friend of the Court
Brief filed September 5, 2008, that MLP starts exceeding the NOMADS
penalty calculations after 23 months. Page 3, lines 3-4.

98. The State of Nevada appears to take a more balanced interpretation of the
two phrases “per annum” and “portion thereof” by using a fractional
percentage of 8.33% (10% divided by 12 months) and assessing it on any
remaining unpaid portion of child support.

99. In other words, both phrases are given equal weight and consideration
under the State of Nevada’s interpretation. “Per annum” is complied with
by dividing 10% into 12 months. “Portion thereof” is complied with by

13
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113. However, according to the State of Nevada, NOMADS is designed to
comply with Federal CSEP requirements, not because it cannot calculate
what the MLP Program can do. The NOMADS calculator has been doing
this since 1995.

114, Moreover, the State of Nevada, in their briefing filed September 5, 2008,

page 3 lines 14-23, expressly pointed out that the CSEP agency must
follow federal law.

- “CSEP looks at all the payments within the month 45 CFR 302.51(a)(1) requires

distribution of child support payments within the month be credited to the child
support amount due in the month. Therefore, the monthly payment emphasis
rather than a date specific emphasis comes from the federal requirement, not a
system requirement. This is even more imperative when more than 75% of all
CSEP collections on the 98,853 enforcement cases come from income
withholdings (IW) and a majority of those are on a biweekly pay period basis. If
CSEP took the defendant’s view of the world it would be penalizing all the
obligors on IW who are paid on a biweekly pay period with their employers.
CSEP must follow the requirements of the Federal Child Support Enforcement
Program and provide collection of child support on a massive scale.”

115. Under a “reasoning” viewpoint, federal preemption and deference must be
followed by the state trial court.

116. This Court, however, concedes that that federal preemption issue was not
raised during the legislative hearings of AB 604 and AB 473, but the
instant proceedings in this case no doubt creates a dilemma for CSEP to
enforce the issuance of penalties that might risk losing federal benefits
across the board.

117. This Court, however, believes that while the legislative history is silent on
this issue raised by Deputy Attorney General Winne in his Friend of the
Court Brief, this is an important public policy concern the Court should
not ignore.

118. While Attorney Willick suggested “the tail is wagging the dog™, it does not
appear that CSEP is refusing to implement a different method of
calculating child support penalties for convenience of administration.

119. Rather, CSEP has rational reasons for complying with (CFR) federal
regulations. Otherwise, huge amounts of federal funding would be lost.
This Court is not aware of how the MLP Program avoids this dilemma.

120. Further, because more than a majority of the Nevada CSEP cases involve
income withholding on a biweekly pay period basis, it appears that the

16
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151.IT IS FURTHER ORDERED that the Defendant, Cisilie A. Porsboll, f/k/a
Cisilie A.Vaile, shall be awarded the sum of $12,000.00 as and for
attorney’s fees in accordance with NRS125B.140,

152. A copy of this Findings of Fact, Conclusions of Law and Final Decision
and Order shall be provided to Greta Muirhead, Esq., Marshal Willick,
Esq., Deputy Attorney General Donald W, Winne, Jr., and the Clark
County District Attorney, Child Support Division.

W s

153.80 ORDERED.

Dated this l ?day of April, 2009,

" o M
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