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SENATE COMMITTEE MI ES Page 2 of 18

ASSEMBLY BILL 27 : Revises method for adjusting presumptivemaximum amounts of child
support owed by noncustodial parents. (3DR 11-244)

ELANA L. HATCH, CHIEF DEPUTY DISTRICT ATTORNEY, FAMILY SUPPORT DIVISION,
DISTRICT ATTORNEY, CLARK COUNTY:
Assembly Bill . 27 will correct an unintended result in Nevada Revised Statutes (IRS)
12513,070, by applying the consumer price index (CPI) to maximum presumptive amounts of
child support , the cap on child support, and not applying CP1 to income ranges. Last session I
introduced a bill to improve the lives of children by increasing the presumptive maximum
amount of child support in NRS 125B.070, Thisbill was widely supported. The final version of
the bill passed by this LegIslature had graduated presumptive maximum amounts of child
support and has worked well. it also had consumer price indexing applied to presumptive
maximum amounts of child support, which has also worked well. Additionally, the final version
had CPI applied to income ranges, which has not worked well. The unintended result is that a
noncustodial parent can be moved from one Income range to another with no change in
income, resulting in a large, inappropriate change in child support, either an increase or a
decrease. It would appear CPI was properly applied to presumptive maximum amounts of child
support and inadvertently added to income ranges.

I provided a handout (Exhibit C) containing tables. As you can see, the childsupport caps will
fluctuate up, down, or stay the same based on GPI. That isthe information on the right side of
the tables. This is correct, and this is fair. In the income ranges on the left side of the tables,
fluctuation is not based on noncustodial parents' income, but on consumer price indexing, This
is incorrect and not fair . This isthe unintended result. Assembly-Bill 27 removes the CPI from
income ranges and corrects this unfair, unintended result. This bill also has the support of the
Washoe County District Attorney's Office, the Nevada District Attorneys' Association, and the
Nevada Child Support Enforcement Program. If you would like, I could review the tables with
you or I can answer questions.

CHAIRMAN AN1ODEt:
The recordshould reflect we receivedcorrespondencefrom Beverly Salhanick onbehalf of the
NevadaTrial LawyersAssociation indicating their support of AB. 27 (Exhibit D).

MS. HATCH:
We had two people in Las Vegas who planned to testify. I have their testimonies.

CHAIRMAN AMODEI:
For the record , the testimonies you referred to will be included. I will close the hearing onA8.
ai•

SENATOR NOLAN MOVED TO DO PASS A.B. 27.

SENATOR WIENER SECONDED THE MOTION.

THE MOTION CARRIED UNANIMOUSLY.

CHAIRMAN AMODEI:
We will nowopen the hearing onA.B. 40.

http://www.leg.state.nv. us/72ndlM inutes/Senate/,IUD/Final/226B.html 8/28/2008
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A 1M, .m t AS 21
THE PEOPLE OF THE STATE OF NEVADA , REPRESENTED IN

SENATE AN ASSEMBLY, DO ENACT AS FOLLOWS:

Section I. Chapter 125E is hereby amended to read as follows:

NPS 1258.140 Enforcementof order forsupport.
1. Except as otherwise provided in chapter 130 of NRS and NRS 125B.012:
(a) If an orderissuedby acourt provides for payment for the support of a child,

that order is a judgment by operation of law on or after the date a payment is due. Such a
judgment may not be retroactively modified or adjusted and maybe enforced in the same
mariner as otherj udgmentsof this state.

(b) Payments for the support of a child pursuant to an order of a court which have
not accrued at the timeeither partygives noticethat he has filed a motion for
modification or adjustment may be modified or adjusted by the court upon a showing of
changed circumstances, whether or not the court has expressly retained jurisdiction of the
modification or adjustment.

2. Except as otherwise provided in subsection 3 and NRS 125B.012, 1258.142
and 12S .144:

(a) Before execution for the enforcement of a judgment for the support of a child,
the person seeking to cnforse thejudgment must send a notice by certified mail, restricted
delivery, with return receipt requested, to the responsible parent:

(1) Specifying the name of the court that issued the order for support and
the date ofits issuance;

(2) Specifying the amountof arearagesaccrued under the order,
(3) Stating that the arrearages will be enforcedas a judgment; and
(4) Explaining that the responsible parent may, within 20 days after the

notice is sent, ask for a hearing before a court of this state concerning the amount of the
arrcaragcs.

(b) T le matters to be adjudicated at such a hearing are limited to a determination
of the amount of theairearages and the jurisdictionof thecourt issuing the order. At the
hearing the court shall take evidence and determine the amount of the judgment and
issue its order for thatamount.

(c)

trrae-re Be

(d) The court shall ensure that the social security number of the responsible parent
is:

(1) Provided to the welfare division,of the department ofhwnan
resources.

(2) Placed in the records relating to the mailer and, except as otherwise
required to carry out a specific statute,maintained in a confidential manner.

ASSEMB YJ LJIC1ARY
DATE: V3 Annsr3138 EXH1BST tr'y Suleatrrr n e (', {4et^
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3. Subsection 2 does not apply to the cnforcemeni ofa judgment for xrearsgcs if
the amount of the judgment has been determined by any court.

(Added to NRS by 1987, 2250; A 1991, 1336; t993,2625; 1 997, 2297, 2298;
1999,2681)
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Introducedon, Mar 28, 2005
By: Judiciary
Revises certainprovisions governingpayment of childsupport. (BDR11-1373)
Fiscal Notes

Effect on Local Government: No.
Effect on State: No.
Most Recent History
Action: Approved by the Governor. Chapter 115.
{SOC full list below)

Upcoming Hearings

Page 1 of 2

or. aJr^h: ^
R^sdcr r

Past Hearings
Assembly Judiciary Mar-28-2005 09:00AM Minutes Discussed as BDR.
Assembly Judiciary Apr-1i -2005 08:00 AM Minutes No Action.
Assembly Judiciary Apr-15-2005 08:00 AM Minutes Amend, and do pass as amended

Senate Judiciary May-09-2005 09:00 AM Minutes Do pass.

Votes

Assembly Final Passage Apr -25 Yea 42, Nay0, Excused 0, Nat Voting 0, Absent O

Senate Final Passage May -11 Yea 21, Nay 0, Excused 0, Not Voting 0, Absent O

Bill Text As Introduced 1st Reprint 2nd Reprint As Enrolled
AmendmentsAmend. No.413 Amend.No.603

Bill History

Mar 28, 2006
a Read first time. Referred to Committee on Judiciary. To printer

Mar 29, 2005
From printer, To committee.

Apr 19, 2005
• From committee: Amend, anddo pass as amended.

Apr 20, 2005
Read second time. Amended. (Amend. No. 493.) To printer.

Apr 21, 2005
• From printer. To engrossment. Engrossed. First reprint.
• Taken from General File.
• Placed on Chief Clerk's desk.

Apr 22, 2005
• Taken from Chief Clerk's desk.
. Placed on General File.
• Read Hurd time. Amended. (Amend.No. 603.) To printer-
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Apr 25, 2005
• From printer. To re-engrossment. Re-engrossed. Second reprint.
n Read third time. Passed, ss amended. Title approved, as amended. (Yeas: 42, Nays: None.) To

Senate.
Apr 26, 2005

• In Senate.
Readfirst time . Referred to Committee on Judiciary. To committee.

May 09, 2005
a From committee: Do pass.

May 10, 2005
n Read second time.

May 11, 2005
e Read third time. Passed. Title approved. (Yeas: 21, Nays: None.) To Assembly.

May 12, 2005
• in Assembly. To enroilmert.

May 16, 2005
a Enrolled and delivered to Governor.

May 18, 2005
• Approved by the Governor, Chapter 11 S.
• Effective October 1, 2005.
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Assembly Committee on Judiciary
April 11, 2005
Page 17

enforcement when a child has been adjudicated delinquent for a sexual offense.
This would extend that to the adult type community notification.

Chairman Horne:
The hearing on A.B. 472 is closed. Any suggestions from the Committee on this
bill?

Assemblywoman Buckley:
I think it is a complicated issue thatneeds somework with pros and cons to fix
it up. Without a proponent or opponent, I'd say we should let it go until next
session even though it's important, unless there is a similar measure in the
Senate and they have worked if out.It just requires a lot of work to make it
constitutional.

Chairman Hone:
We won't move this piece of legislation as we have to work more on cleaning it
up. Let's open the hearing on Assembly Bill 473.

Assembly Bill 473: Revises certain provisions governing payment of child
support . IBDR 11-13731

Madelyn Shipman.Legislative Advocate, representingNevada District Attorneys
Association:

We have worked on this bill which we thought was a simple bill. There is no
such thing in the Legislature. Upon arriving this morning, I found that there were
some issues that we have worked out. We have submitted an amendment
which is written on the original bill (Exhibit C]. The original intent of A.B. 473
was to do just two things. One was to put in the waiver language to be the
same as it is with interest and toessentially allow a court to waive tot undue
hardship the penalties imposed.We thought it was a fairly simple change and
consistent with the language in NRS 125B.140 on interest.

The other change was to simply correlatethe languageas to how the penalty is
imposed as to the informal Attorney General's opinion that had been issued
regarding how thatwas going to be done, after the regulatory process was
complete.We all have agreed on that language for the penalty. We are all in
agreement that the way it was drafted, to have "if imposed" at the beginning of
the second paragraph, implied there has tb be ahearing prior to the imposition
of the penalty. As you may or may not be aware, that is automatically imposed
through the NOMADS (Nevada Operations of Multi-Automated Data Systems]

L^E
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Program at the and of the month on that portion of payment that has not been
made and that constitutes a delinquency.

[Madelyn Shipman, continued.] Additional concerns were raised that undue
hardshipwas allowed too much leeway by a court. To actually go back and
revisit the ability of a person to pay when a penalty is not intended to be as
such. After talking about what our intent was, we drafted another amendment
that may not be the right words for bill drafters so they may need to rewrite it.
Essentially, the intent is to only have a waiver under this section in
NRS 1258.140 forreasons that are outside, essentially, the control of the
responsible parentWe would appreciate your support.

Susan Hallahan, Chief Deputy District Attorney, Family Support Division,
Washoe CountyDistrict Attorney 's Ottice, Nevada:

I am here today to testify in support A.B. 473. Currently, NRS 1258.140
authorizes the court to waive ietorost an child supportif the court makes a
finding that the charging of that interest would create an undue hardship.
Similarly, pursuant to NRS 12513.095, the court is required to charge a penalty,
but the court at this time does not have the authority towaive that penally in
an undue hardship situation. We are supporting the language change that would
provide that authority,

The Washoe County District Attorney's Office has charged interest on child
support debt for about 10 years. We have had some issues with respect to the
court interpretingwhat an undue hardship is. To give you an example of a
potential undue hardship finding, most noncustodial parents are ordered to pay
their child support via an income withholding. The employers, however, can
honor that income withholding notice according to their payroll schedule. So if a
parent is ordered to pay, for example, $ 100 per month in ongoing child support
and their employer has a weekly payroll, that employer can send a child support
check to the child support division every week. That weekly check would be
$23.08. During those months when there are only 4 pay periods in a month,
the child support division would receive $92.32 versus 5115.40 per month in
the months that have 5 pay periods. Yet. over a calendar year, the full $1,200
per year in child support would be paid. So in the calendar months in which
$100 is not received, which is generally 10 months out of the year, a
noncustodlal parent could be assessed interest and perielties. Those are the
types of situations where a court wouldwaive interest and would, likewise,
waive a penalty.

In addition, an obligor can come into the local district attorney's office and pay
their child support over the counter. If they pay that payment on the last day of
the month, by the time it gets deposited into the state collection unit and
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posted in the collection unit, usually a day or two into the following month has
elapsed. So, likewise, an obligor could potentially be charged interest and
penalties in that situation as well.

[Susan Haiiahan, continued.] We havealso had situations where an obligor is in
an industrial accident or a car accident and is hospitalized for several months.
They don't have the ability to pay their support. The court would waive interest
in that scenario as well.

Finally, subsection 2 has been amended to simply clarify the language with
respect as to how the penalty is calculated. If someone owes $100 in ongoing
child support but only pays $50.00, they are assessed a 10 percent penalty on
that remaining $50.00 balance. If they thereafter stay current in theirongoing
support obligation, they would incur no further penalties. It is, in essence, a late
fee that is intended toencourage a timely payment of child support. The
charging of continued interest on that remaining $50.00, until it is paid in full,
however, would make the custodial parent whole for the value of her money.

We would support the amendment according to the Trial Lawyers' Association
to more specifically define undue hardship to give the court some guidance with
respect to the finding to ensure that our intent is followed. That being, interest
and penalties should only be waived in a situation where a noncustodial parent
is unable to pay their support or is unable to pay that monthly payment for
various reasons.

Assemblyman Carpenter:
I have a concern about the amount of interest that you are going to be charging.
You are charging 10 percent every month so in a year that adds up to
120 percent. If they couldn't pay whateverwes due at the and of that first
month, they certainly are not going to, be able to pay the amount at the end of
the year. I didn't see anything wrong with the way it was written before when
it was 10 percent a year. But at 10 percent a month, a lot of these people will
never be able to pay that amount, I'm probablyone of the biggest sticklers that
people ought to pay their child support, but they can't pay something that is
impossible to pay, and you keep adding penalty upon penalty or interest upon
interest. It really defeats the whole situation.

Susan Hallahan:
This bill does not purport to change how penalties are calculated. The penalty
statute as it states right now is 10 percent per annum or a portion thereof. It
has to be added to the portion of the monthly payment that was not paid, If you
were to, for example, charge the penalty at theend of the year, then there
could be a noncustodial parent that doesn't pay anything from January through
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November and then in December pays $1,200 to satisfy their annual child
support obligation , Interest and penalties are separate. The purpose of interest is
to make the custodial parent whole; for the value of her money that she should
have received or he should have received today but doesn't receive until
6 months from now. The purpose of the penalty is to encourage the obligor to
pay each and every month as he is ordered to pay. This penalty is a one-time
snapshot and is charged only during that calendar month for any delinquency
you have. So if the obligor pays each month, he or she would not accrue an
additional penalty.

Assemblyman Carpenter:
It says a 10 percent penalty must be applied at the end of each calendar month
against the amount of an installment or a portion of the installment that remains
unpaid in the month in which it was due. 5o it seems to me it they owed $100
and there is a 10 percent penalty that month, it would make it $110. Then the
not month it is going to be another 10 percent of $110 so that' s $111. Simple
interest would be 120 percent at the end of the year, so instead of owing $100,
they would owe way over $200. It's contradictory in trying to get them to pay,
because there is no way they can pay it.

Susan tiallahan:
Logically, you would think that would'be the way it would work out. But if I
owe $ 100 and I don't pay it this month,I am assessed$10 at the and of the
month. If I don't pay $100, I have another $10 and now it's $20. If I don't pay
anything for the whole year and I owe $1,200. 1 amassessed10 percent
penalty which is $120. Whether you calculate it at the end of the month or at
the end of the year, it still is $120.

Kim Surratt, Legislative Advocate, representing Nevada Trial Lawyers
Association:

I came here in opposition o1 this amendmentof A.B. 473 on behalf of the
Nevada Trial Lawyers Association (NTLA). I have been working carefully with
Ms. Madelyn Shipman and Ms. Susan Hallahan to work on those concerns. The
concerns we had were mainly with opening the door wide open for the district
court judges on undue hardship without any explanation or definition of what
undue hardship is.

Our concern was that the party that is responsible for paying child support
would suddenly have a mill ion excuses in front of the court being able to say
they were unable to pay their child support. As the penalty becomes larger, it
becomes more of a hardshipjust because it is growing exponentially. It was
explained to me this morning this,is really meant for some very specialized
circumstances, in which the parties are having these penalties beyond their

s
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control , in circumstances, where they are using best efforts to pay their child
support . But because of over the counter payments or the way the computer
system is working and the wage withholdings are working, then the penalty is
being attached in circumstances which are unfair. We worked on the definition
adding language about defining undue hardship, and I am not necessarily of the
position that it is the appropriate language yet. 11 definitely needs some bill
drafting , and, perhaps, we can work with the bill drafters an this language so
that it actually addresses those special circumstances, instead of opening the
door wide open,

[Kim Surrati, continuad.1 In addition, perhaps beyond working with bill drafters.
the testimony is taken, and statements an the floor wouldassist in making sure
we are not going in the direction of having all these parents having an excuse,
who are just simply not paying their child support.

AssemblywomanBuckley:
I think this needs a lot of work besides paragraph 2. It says that unless the
court finds that the responsible parent will experience an undue hardship, then
"undue" is defined as 'based on an action outside the control." That is worded
very unclearly because you are talking about two different things. You are
talking about circumstances outside of the control of the parent and just an
undue hardship in general.

If you step back and look at this, it could create more problems than it would
solve. If you want to say that the court can waive penalties where the parent
paid it on time, but it was not credited to the appropriate account, is really what
you are trying to do. Otherwise. this area of law is just open to change the
standard from the bast interests of `the child and the support of a child, to
claims of undue hardship. It will turn it into the type of legislative hearings
where we have discussions regarding a man on Trial for support and where the
room is packed with people who don't want to pay their child support . I think
this would just create more problems than we would solve.

Chairman Horne:
I would caution the drafting of specific instances so that if you hadan instance
that was notlisted, you are not barred. Just be cautious of that as I'm sure we
can't think of every particularscenario that could arise that would probably
qualify to do that.

Louise Bush, Chief, Child Support Enforcement, Welfare Division, Nevada
Department of Human Resources:

[Submitted Exhibit D.1 I am here to offer my support of A.B. 473.Nevada law
requires delinquent child supportobligors be assessed interest and penalties.
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NRS 1258.095 states that a penalty of 10 percent per annum must be assessed
when an obligation for child support is delinquent. The common usage of
.per annum" means by the year" and in common application means a fractional
interest calculation . The phrase "per annum" contained in the penalty statute
suggests that the late payment penalty should be calculated like interest.
However, according to the legislative history from the Sixty- Seventh Session
and an Attorney General's opinion, legislators intended the penalty to be a one
time late fee, akin to a late fee one would pay or a delinquent credit card
payment rather than another interest assessment.

(Louise Bush, continued. I Typically , late payment penalties are designed to
encourage timely payment while interest charges are intended to compensate
creditors for the loss of use of their money. This concept is highlighted by the
comments then Assemblyman Robert Seder made during the Sixty- Seventh
Session while addressing the intent of a child support late payment penalty,

Mr, Sader said, " It should be clear in the statutes that there is a penally for not
paying an time. You want to motivate somebody to pay an time and have an
enforceable penalty. That is what this is about." Mr. Seder further commented
that the purpose of the penalty was intended to be motivational, such as a late
payment fee attached to any billing.

This bill removes the ambiguous language currently found in NRS 1258.095
clearly aligning the statutory language with the legislative intent of assessing a
one-time late fee. Assembly-Bill 473 also allows the court to waive the penalty
if the penalty will cause an undue hardship for the obligor. This is consistent
with the waiver provisions of the interest statute, NRS 1258.140, and, as such,
is sound public policy. Accordingly, the Welfare Division supports A.B. 473.

Donald W. Winne, Jr., Deputy Attorney General,Nevada Department of Human
Resources:

I was neutral on this bill, but after what I heard from Assemblyman Carpenter,
I realized in order to help explain the position of the Division, I needed to come
forward and give you a copy of the actual opinion which was requested by
Nancy K. Ford, Administrator, of the Welfare Division (Exhibit E). It was a
formal opinion from our office; however, it was not published as it was deemed
something that was requested by an agency which would impact the agency.
At least it would probably address some of Assemblyman Carpenter's
questions.

Assemblyman Conklin:
The way the bill reads now, with this particular piece of legislation, you would
be charged a 10 on the $ 1 00 per month . Isn't that correct?
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Donald Winne:
I don't necessarily agree with the draft language in the bill. But my experience,
over the years of dealing with legislative drafters, is that they have a certain
way of drafting language which they think is most appropriate. 1, frankly, think
it leaves some questionas to whether or not this is a one-time late payment
fee. I can just tell you that when this bill was originally passed,it was clear that
they wanted us to be like a credit card. If you don't pay on time, this is your
one-time late fee. I'm not personally comfortable with the current language as it
exists. I don't represent the agency. You asked me here as a person who got
involved in this because I drafted this opinion. I would agree with you,
Mr. Conklin. the languageas it appearsstill needs work in order for me in feel
comfortable, after going through this exercise and makingsure they gel the
intent correct, that this is just a one-time latefee and it won't be adding up like
Mr. Carpenter was worried about.

Marshal S. Willick, Attorney at Law , Willick Law Group:
IReferred to prepared testimony {Exhibit F).] I was somewhat involved in the
original legislation leading to the penalty. I have been working fairly closely for
the last couple decades both as to interest and penalties. I'm pretty familiar
with the calculation methodologies. I have some specific criticisms and an
explanation as to why the change is being sought.

By way of background, everything is now clockedin accordancewith how the
court sets the child support obligation. Specifically, courts have a great cleat of
leeway and exercise a great deal of discretion as to how support should be paid,
For example, all due on the first of the month, due on the 10th and 25th. or all
due on the last day of the month,et cetera. There are all kinds of untold
variations on that throughout the child support orders currently in effect.

I will start with subsection2 becauseit is the bigger problem. If subsection 2 is
altered as stated, it would treat similarly situated people differently. For
example, if Person A had a child support order due on the 1st and Person B had
a child support obligation due on the 25th, Person A would basically have
29 days within which to pay child support without incurring a penalty. Person B
would only have 5 days. That difference, iin my opinion, would rise to the level
of a constitutional concern because it wouldtreat similarly situated people
differently. The problem is shifting the focus from a child support due date clock
to a month end due date clock.It leads to a great deal of problems. It would
also causea differential in the calculation date and the duedate for how much
should be paid between those 2 individuals causinga great deal of confusion, as
a practical matter, in the family courtsof this stale. It would bevery difficult to
calculate in the real world, although I suppose it would be possible. It would
lead to an appearance of greater unfairness to similarly situated people.

L,
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lMarshal W€llick, continued.1 As to the first section, I had no real problem with
mirroring the penalty to the interest hardship provision. That is a matter of
public policy and appropriate for this Committee to consider. The usual
considerations are there. The more options you give the district court,
theoretically, the fairer the results can, be. The difficulty is that the more options
that are available, the more likely it is people will choose to litigate. Therefore,
they fight about matters they otherwise might have chosen not to fight about.
Consequently, the net costs are increased to all the litigants and to the system
itself for having a fight that otherwise might be avoided. That is a policy choice
for this Cammittee_ It seems appropriate that if interest is waivable in cases of
undue hardship, then the penalty should be waivable in cases of undue
hardship. I would suggest that you should not insert a definition of undue
hardship in one section without conforming the other section or it will lead to a
deferential in standard evolution. It might be better to leave this one to the
courts and let the courts evolve a standard of undue hardship. Then correct it if
you teal the courts have gone awry. To date, there areno caseopinions on this
point.

Finally , the problem here with due respect to the district attorneys and the
Attorney General's Office, is one of the tail wagging the dog. They are
attempting to solve a calculation methodology problem left over from legacy
hardware and software which is inadequate to any modern calculation task, It is
a particularly difficult calculation problem . We have solved it with a
microcomputer program for a couple thousand dollars years ago. I have given
both the software and the source code to the state repeatedly. They have this
legacy software, NOMADS, that they are trying make do a lob that it is not
suited to do. They are attempting to conform the law to conform how their
computer works . I would suggest that this is a bad basis for altering public
policy and altering statutes, I suggest it may be time that theyjust face up to
the fact that they have wasted a huge amount of money on trying to fix
something which may or may not ever be fixable. But certainly they should not
start amending the law to conform to the problems that we know are built into
that hardware system.

Chairmen Horne:
The hearing on A.E. 473 is closed.

)Chairman Anderson returned.)
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AMENDMENT TO A$ 473

Suhrnitted_by: Madelyn Shipman
Nevada District Attorney's Association
775-250-4237

Amend I)yadding a new ara aft 3 to read:

3. For purposesof thissection, the word"undue"means adelinquen cy in theamount
owed basedan an actionoutside of the control of the responsible parent.

Arncod 1M.140 to add the aboveIan sagswith regardto interest,

ASSEMBLY JUD1C1AHY
DAM Y4&-0 113!7 L PAGE
$uafnrrteo Br f,,
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ASSEMBLY B ILLT70 . 473-CoMMIT [EE ON JUDICIARY

MARCH 2g, 2005

Refcrre d to Committee on Judiciary

SUMMARY-Revises certain provisions overning payment of
childsuppott (DDR 11-1373

FISCAL NOTE: Effect on Lail Govtrament: No.
Effect on the State: No.

rJY&nr.J _ MMEbf .MJM.iM YYerrd.. Y .r I W1ra. d Lsr.SdrpwtYt

AN ACT relating to child support; providing that a responsible
parent who is delinquent in the payment of certain
installments to pay wd!sppnft for a child is not required to
pay a .penalty if be experience an tmdue hardship if
required to pay the penalty; revising the manner in which
the penalty is imposed; and providing other matters
properly relating thereto.

THE PEOPLE OF THE STATE OF NEVAD A. REPRESENTED IN
SENATE AND ASSEMBLY , DO ENACTAS FOLLOWS:

I Section 1. NRS 125J3,095 is hereby amended to read as
2 €ollows;
3 125D.095 1. Except as otherwise provided in NRS 1256.012,
a if an installment of an obligation to pay support fora child which
5 arises from the judgment of a court becomes delinquent in the
6 amount owed for I mouth's support, a penally muss be added by
7 operation of this section to the amount of the installment H antral
I the e0mrr finds that the respnrtsibre parent wlll experience an
9 undae hardship if required to pay the amourrr of the penalty. This

10 penalty must be includedin a computation of arrears5es by a eaurt
l I of this Stale and may be so included in a judicial or administrative
12 proceeding of another slate.
13 °'°• °-9 10percent }per
J4 penallymwt be appikd at the
IS end of raclr eaten for month against the aataunr ofan installment
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I or portion ofan instollmenr that rcmain _s unpaid H to the month in
2 which it was due. Each district attorney or other public agency in
3 this State undertaking to enforce an obligation to pay support for a
4 child shall enforce the provisions ofthis section.
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Assemblywoman Giunchigliani:
I think it was Section 11 that specified Chapter 19 of NRS. If you want to
process It- and again I'm fine if you don't-just take out Section 11. That way,
in the training components there is a "may," regardless, but you're not
dedicating the funds from Chapter 19 of NRS. I think that would be too
restrictive.

Chairman Anderson:
You're suggesting that we removeall of Section 1 1 of A.B. 282?

Assemblywoman Giunchigliani:
I'm suggesting that if you went to let the bill go, I am fine withthat. I'd be
happy towork with the other side. It's whatever this Committee wishes to do.

Chairman Anderson:
Mr. Carpenter , are you still of the mind that there is a need for the bill?
Ms, G)unchigliani seems to be of the opinion that the question of guardianship,
which is a much broader issue, may need to be studied further.

Assemblyman Carpenter:
If we have a chance to look at this subject in a broader overview, I don't have a
problem with that.

Assemblyman Oceguera:
I think the intent of this bill was for this training section, The rest of it is messy.
I think Ms. Giunchigliani could put that training section in another bill.

Assembl Bill 473: Revises certain provisions governing payment of child
support. (BDR 11-1373)

Allison Combs:

Assembly 473 revises provisions governing the payment of child support. The
bill authorizes a court to waive a penalty for delinquent payment of child
support if the court determines that the responsible parent will experience an
undue hardship.

There was testimony in favor of the bill from the Nevada District Attorneys
Association, asking us to clarify the authority of thecourt in cases involving
undue hardship,and to address some problems associatedwith the timing and
calculation of penalties. Concerns wereraised during the hearing regarding
potentialabuse of the new provision, and the waya parent would experience an
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undue hardship, There was some concern about the timing of imposing the
penalty at the end of the calendar month, and whether this will have an unequal
impact on parents with paymentsdue at different Limos of the month.

[Allison Combs, continued,] There was a concernraised by Assemblyman
Carpenter as to when the 10 percent wouldbe imposed, and how it would be
calculated. There is an amendment on page 46 fExhihit El, submitted by
Madelyn Shipman. There is a new subsection 2 that would say, 'For the
purposes of thissection, a finding of undue hardship must be limited to
circumstances which are outside of the control of the responsible parent." There
are modifications to thenew subsection3 to provide, "The penaltyis a one-time
monthly late paymentfee that's added to the monthly child support installment.
The amount of the penalty is 10 percent of the monthly child support
installment , or a portion of that installment that remains unpaidafter the last
day of thecalendar month,"

Madelyn Shipman, J. D., Attorney,Legislative Advocate, representing Nevada
District Attorneys Association:

I want to make it clear that we're not doing the penalty at this time; it already
exists in law. We're changing the language to clarify how the penalty is being
assessed.The language to be amended in your work session document
]Exhibit Si deals with Mr. Carpenter's concern about making sure that it's a
one-time penalty. It doesn't accumulate interest. It's a one-time payment on the
month in which the child support payment was not fullymade, and only on the
difference. It's like a credit card late payment charge. You get it once and it
doesn't accumulate, even if that paymentis not made in the following month. If
you didn't make the next monthly payment there would be another penalty, but
if the payment was rrade in the following month, the penalty would not attach.

We're nut putting the 10 percent penalty on in this session; that was done in
previous sessions. We struggled with the undue hardship piece of it. We felt
that listing out all of thevarious reasonsyou would have a court find an undue
hardship was not something we could really do in writing, especially within the
time we had. We think this is a good balance to make it clear to a court that
we're talking about the things that we brought to you, like wage withholding,
where you don't get the full monthly paymentin because you have 26 pay
periods, or an input data error. It this bill doesn't go forward to allow that kind
of correction to be made through the court, we'll have judges who will not do a
waiver, even under their inherent authority. We havea master in Washoe who
has indicated she would not waive it, even under those circumstances, in the
absence ofthere being somelanguage toallow that.
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Assemblyman Carpenter:
It takes care of my concern, and Legal will put it into the appropriate language.
For example, if you don't pay $ 50 dollars, they're going to assess a $5 fee, but
it won' t accumulate for months and months.

Assemblymen Horne:
Mr, Marshal Willick 's testimony seemed compelling to me, and made a
statement about the legislation being crafted to correct a problem in their
computer system, Could somebody refresh my memory an this?

Madelyn Shipman:
Mr. Willick's testimony was that when a parent is ordered by a court to pay on
the 5th of the month, and then another parent is ordered to pay on the 25th of
the month, they are being treated differently. The parent who Is being ordered
to pay on the 5th has 26 days to pay. if it ware January, whereas the one on
the 25th would only have 6 days to pay and not be penalized. I don't believe
that ' s a Constitutional or a discriminatory issue, or does it raise legal concerns.
It may raise concerns with regard to the program that he is utilizing, and
requires some changes.

The Federal law anticipates that there is a payment within each month. It's
within the calendar month . The NOMADS [ Nevada Operations of
Multi-Automated Data Systems] program was set up to assess the penalty
subsequent to the calendar month.A ll the federal reports go in based on
calendar months.

Assemblywoman Gerhardt:
Is this going to be a one-time occurrence, or are we tailoring payments so that
we can accommodate peoples' schedules?

Susan I°lallahan, Chief DeputyDistrict Attorney . Waahoe County Family Support
Division , Nevada:

The undue hardship can occur fora specific time period, and then stop, and
then occur again. If f was ordered to pay child support starting in January of
2004, and I did not niake payments foi January, February, and March, 1 would
be assessedinterest and penalties for those three months.

Subsequently, when my wages were garnished on a bi-weekly schedule and I
stayed employed for a year, the court would have the ability to waive the
penalties and interest that accrued during that one-year time period. The
employers are allowed to honor that wage withholding according to their payroll
schedule. If they pay bi-weekly, they send a bi-weekly amount. Over a year, I
send my full amount, but over the calendar month, I'm short 10 months out of

sr
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the year. The court could waive the penalty and interest during those
12 months. When I lose my job in month 13. and I don't make my payments for
another three months, then I get a job and I'm on the garnishment again; the
interest and penalty I accrued during those three months could potentially be
waived, It can start and stop.

Assemblywoman Gerhardt:
You don't have a choice on when you pay yourrent and you don'tget a choice
on when you make your mortgage payment. Why would a child support
obligation be any different?

SusanHallahan:
You don't get a choice, as a responsible parent, when you get to pay. Under
Chapter 31 A ofNevada RevisedSrarures (WAS), all child support court orders
are required to include a wage withholding. As a responsible parent, you don't
have an opportunity to come in and make the payment on the first of the
month: you have to pay by a wage withholding. I cannot go to my employer and
demand that they send my monthly payment on the first of the month,

Assemblywoman Gerhardt:
I understand your point, but it seems like a lot of hoops to jump through,

Chairman Anderson:
It's not the person making the payment who is setting up the timeline; it's the
convenience of the business which is garnishing the wages. We're concerned
about the dollar reaching the person who needs it as quickly as possible. The
fact that we've required garnishment is a 'reflection of the court's trust in the
person's willingness to pay, because of past bad practices. We're also giving
the business the opportunity to make sure this happens. The business gels to
take a dollar out for the process, whichis one less dollar that could have
reached the person who Is entitled to it.

I think you're talking about the business that's not moving in a timely fashion.

Kim Surratt, Legislative Representative, Nevada Trial Lawyers Association:
The Nevada Trial Lawyers Association (NTLA) was concerned about opening
this door too wide for a lot of excuses for getting penalties. In our case law, we
have cases that talk about equitable circumstances for waiving penalties and
interest . It's beyond the mistakes of the computer systems. It' s situations
where a person is in a coma and was unable to make their child support
payments; or their employer was supposed to withhold wages and make the
payments, but did not.
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[Kim Surratt, continued.] Those are circumstances where it's beyond their
control. We appear before judges with a mandatory statute that has no
discretion in it. but they're using discretion. It's a fine fine between controlling
that discretion and not controlling it. Nevada Trial Lawyers Association and the
private bars' position on it was, ii we're going to allow undue hardship-which
we already have in the interest statute, we just don't have it in the penalty
statute.-we define it in a way where we can control it so it's not a big open
door.

Last session when I testified, the concern was whether we could lay out these
specific circumstances: the computer system issues with the wage withholding.
the payment input dates when people pay over the Counter versus when it's
actually inputted into the system, and the medical hardship circumstances, It
gets out of control when you have all these different def initions, If we amend
the penalty statute, we will have an interest statute that just says, 'undue
hardship,' without a definition.

In talking to the DAs [district attorneys], I'm not sure the interest statute, and
the undue hardship provision in the interest statute, has been an issue. As a
practitioner in front of the justices, it has been an issue, Whether or not it's
implied, it's just corralling it. I don't know if I've answered your question.

Assemblywoman Gerhardt:
I'm riot concerned about somebody who is in a coma oran extreme
circumstance, If my mortgage payment date doesn't fall on the date that I'm
paid, I scrape together the money and pay early, and it is no longeran issue for
me. There are too many exceptions in there. If you have an obligation and
you're not taking care of it yourself, and now your employer has to take care of
it for you through garnishment, then youhave to five with the time frame when
those payments are made for you. If it means you need to pay a little bit ahead
to be sure that your payments aren't late, I think that's okay. Do you follow my
logic?

Assemblywoman Buckley:
Did you work with Mr. Willick on the amendments? No? Okay.

Chairman Anderson:
The legislation is needed so that people won't be dcubly penalized and so that
more money goes to the client. This is to clarify how dollars move through the
system, so you're not reaching into the pocket more than one time. Is that a fair
statement to make, Ms. Shipman?
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Madelyn Shipman:
That's a fair statement.

Assemblywoman Buckley:
I don't havea concern with waiving the penalty if the employer's pay periods
would automaticallyresult in a penalty. I don't havea concern about waiving
the penalty if someone brings in their child support payment and by the time it
gets credited, it's not timely.

It may end up creating litigation on what constitutes "outside of the control." If
the parent lost their job, is that outside of their control? They probably had the
opportunity to petition the court and say they've lost their job, and then they
wouldn't have a child support obligation in the first place. The custodial parent
he* notice and planning. We have that already. It someone said, "My bills were
really high and my car broke down, your honor," and that wasn't within my
control, the child doesn't get their money, They could have taken the bus, but
they said it was outside of their control. Maybe a judge doesn't buy that, but do
they then use that to litigate more? I know what you're trying to do and I
support that, but I don't know if this language gels us there.

Assemblyman Conklin-
I agree with the discussion that's going on, Maybe we could change the
language in Sections 1 and 2 of A.B. 473, if necessary, to say, "Unless the
court finds that either the employer or the administration is at fault for causing
the payment to be late." Then we've closed theloop. If the employer's payroll
doesn't match up, there's no fee. If the courtgets it on time but doesn't apply
it on time, which happens, there's no fee. With regard to anything else, it's just
a5 Ms. Gerhardt said, "You got to pay your rent on time."

In subsection 3 of the amendment on page 46 of the work session document
(Exhibit B), 1 would like to see the "per annum" taken out. We've clearly said
that the penalty is 10 percent of the monthly child support, and thatit's one
time. There's no pointin having "per annum" in there.

Susan Wallahan:
On behalf of the Weshce County District. Attorney's Office, we would have no
objection to that, There is existing Supreme Courtcaselaw that would allow, in
the event of a coma, an obligor to come in and claim that equitably speaking,
there are defenses that apply to this child support. They could use that even if
they didn't have specific statutory authority. I would have no objection to that.

My biggest concern, from a practitioner's standpoint, is that whatever we do in
the penaltystatute, be exactly the same in the interest statute, so that the
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court is clear that the interest and/or penalties would be waived only in these
circumstances, The per annum" was taken out.

Chairman Anderson:
We're not doing the per annum, we're doing the 10 percent on the payment per
month for the monthly child support that is in two portions.

Mr. Conklin has suggested that we accept Ms. Shipman's amendment, which
would be further amended to say, if the court finds that Its employers or the
administration is at fault, the penalty would be waived. Strike the language in
paragraph (2), and hold the language in paragraph (3), of the suggested
amendment on page 46 (Exhibit B).

Ma. Lang , do we look like we're okay?

Rise Lang:
I think so.

Assemblywoman Buckley;
Are you proposing that we revise the interest statute as welt? I hale to do that
because we're affecting every judgment and practitioner out there, We didn't
have a hearing on that.

Madelyn Shipman-
I don't believe we have to address the interest statute right now. We have a
new process starting throughout most of the state with regard to penalties and
interest. If there's a problem, or if there's an issue that comes up, it could be
addressed nextsession.

Chairman Anderson:
Two years is a long time.

Assemblywoman Buckley:
We could have an interim study.

Assemblyman Conklin:
It would be my impression in the reading of the bill that once we figure out the
penalty, the only additional interest would be interest on the penalty, and if we
clear up the penalty, there's no reason to address the Interest. It doesn't make
any sense. If we figure out the penalty phase and we get it right and if we
move with it, there shouldn' t be a reason to address the interest, because either
interest is warranted or it's not, based on what we put in the penalty statute.
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Madelyn Shipman:
The interest statute, which is not the penalty statute,also has the language of
undue hardship in it, but it is not defined. The question was whether that undue
hardship in the interest statute should be defined similarly to that in the penalty
statute, on which hopefully, wenave just reached a consensuswith regard to
how that should be defined.

The concern is that the interest statute-is being utilized by the bar, the private
bar particularly, but also in the public bar, or by the child supportagencies under
certain circumstances, and we don't have enough knowledge at this point in
time as to what thoseare. It isn't appropriate to automatically impose it into the
other statute without knowing what that impact would be.

Chairman Anderson:

Were not doing that. We're not going into the other statute.

ASSEMBLYMAN CONKLIN MOVED TO AMEND AND DO PASS
ASSEMBLY BILL 473 AS FOLLOWS:

IF THE EMPLOYER OR ADMINISTRATION CAUSED THE PAYMENT
TO BE LATE, THEN THE PENALTY 1S ELIGIBLE TO BE WAIVED.

ASSEMBLYMAN CARPENTER SECONDED THE MOTION.

THE MOTION CARRIED. IMr. Mabey was not present for the vote,l

Assembly Bill 452: Revises provisions relating to restoration of certain civil
rights to certain convicted persons. (BDR 14-1124)

AssemblymanOceguera:
I'm reconsidering my position on A.B. 452. 1 emailed Senator Horsford, and the
similar bill they were consideringpassed4 to 3. I thought that was close. We
might want to keep this vehicle alive, to keep the jurisdiction of our Committee
alive, in passing something. I have some suggestions, but its your call of
course.

Chairman Anderson.
A 4 to 3 vote from Committee might not be a good indicator of what fate the
bill is going to have. It deals with a sensitive topic. I'm at the will of the
Committee. I think we've had an opening discussion on Mr. Munford's bill.
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q ASSEMBLY BILL 473-Revises certain provisions governing payment of child
support. (BDR 11-1373)

Sponsored by: Assembly Committeeon Judiciary
Date Heard: April 11, 20115

Summary of the Sill

Assembly Bill 473 authorizes a court to waive a penalty for the delinquent payment of child
support if the court determines that the responsible parent will experience an undue hardship if
required to pay the amount of the penalty.

The bill also revises the amount of the penalty to 10 percent of the amount of an installment or
portion of an installment that remains unpaid . This penalty will be applied at the end of each
calendar month against the amount of the installment or portion of an installment) that remains
unpaid in the month in which it was due.

Discussion

Representatives of the Nevada District Attorneys' Association testified in support of the
measure to clarify Site authority of the court in cases involving undue hardship. In addition,
the bill also attempts to address problems associated with the timing and calculation of
penalties. Concerns were raised regarding She potential for abuse of die new provision
authorizing a waiver for parents experiencing an undue hardship. Concern was also raised for
the timing of imposing the penalty at the end of the calendar month, which may have an
unequalimpact on parents with payments due at different times of the month.

Proposed ConccptaeIAmendments

> Attached is an amendment submitted by Madelyn Shipman, Nevada District Attorneys'
Association, which includes the Following changes:

1. Undue Hardship--Provide that a finding of undue hardship must be limited to
Circumstances which arc outside of the control of the responsible parent.

2. Tinning of the Penalty-Revise subsection 2 to specify that the penalty is a
one-time monthly late payment fee added to the monthly child support installment.

In addition, provide that the amount of the penalty is 10 percent of the monthly
child support installment , or a portion of that installment that remains unpaid after
the last day of the calendar month.
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A-MENÎ " ENT TO AB 473

Amend NMS 125B.095 to read €sfolluws:

1. Excepi as otherwise providedin NRS 1258,012, slam installment of all
obligation to pay support for o child which arises from the judgment of a court
becomes delinqucol in the amount owed for I month' s support, a penalty rim be
added by operation of this ac Ucn'tothe amount of the installment attlest the
counflnds that the responsihle parent weuld experience an andaehardship If
required m pay such um unre. This penalty rmust be included in a computation
of turcaragee by it court ofthia slate and may be so included in n judicial or
administrative proceeding of another state
.2. Forpurposeeofthtssectfon,ufndln. ofandueherdrhlprnautbe
lhnfterito cireumstonces whichare outside of the control of the responsible
parent
3, Mepenalty is a ooetime mcnlhly late payment fee &ddartCo the
monthly chlldsupportlnstu ltmeri& The amount of the penalty is 10Wceal cribs
monthly chIldsupport [ per annum, or portion thereo!, that the] Instalment, or
portion of that installment thatrematns unpaid after the last dayefthecalendar
month, Each elstrt:t attorney or odtetpublic agency in this State undettldng to enforce
an obligator to pay support tot a child shall enforce the provisions of this section.

This amendment is intended to oddreas the two issues raised at the hearng. It
makes it clear that the penalty is a one time rnonthly.late payment for the anpeid
portion ofa monthly installment . It also limits an undue hardship finding to a
situation that it out of the control ofthtresponsible parent i.e., the wage
rvithbolding examplo or the data input error , ate. This language was agreed to by
ibe State, Clark County, Weshoe County,Kum Senatt of the N]l, and one other
attorney mviewing it for the NTL.
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