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Attorneys for Respondent,
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AMERICAN ARBITRATION ASSOCIATION

VEGAS VP, LP, a Nevada limited partnership, ) Case No. 79 110 Y 00128 07 HLT

)
Claimant, )
Vvs. ) WPH ARCHITECTURE, INC.’S SPECIAL
} BRIEFING RE: ARCHITECTURAL
WPH ARCHITECTURE, INC,, ) STANDARD OF CARE OPINIONS
)
Respondent. )
)
WPH ARCHITECTURE, INC,, )
)
Counter-Claimant, )
VS. )
)
VEGAS VP, LP, a Nevada limited partnership, )
)
Counter-Respondent. )
)

Pursuant (o Paragraph 15 of the Panel’s February 10, 2008 Report of Preliminary Hearing
and Scheduling Qrder', WPH ARCHITECTURE, INC. (“WPH”) submits Special Briefing |
requesting that the Panel preclude Gary Leach and Hank Falstad from testify on the standard of
care of the WPH--the project architect--since neither of them are licensed architects in the State of
Nevada. This Special Briefing is based on the following points and authorities.

"

! Paragraph 15 states: “Pursuant to the direction of the Panel, any other preliminary matters not otherwise provided for
herein, shall be raised in writing to the AAA not later than Wednesday, October 15, 2008.”

S Restdenttal Constructons v. Vegas VPVEGAS VP v. WPHPleadings Arbitration Hearing Dx \Special Briefing Re Standard of Care Optnton.doc
SPECIAL BRIEFING RE: ARCHITECTURAL STANDARD OF CARE OPINIONS
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| 8
INTRODUCTION

One of the percipient witnesses that VEGAS VP, LP (“Vegas VP”)} intends to call at the
time of arbitration is Gary Leach, the construction manager hired by Vegas VP (the project
developer). Although Mr. Leach will no doubt be able to testify as to matters within his own
personal knowledge as the project construction manager, he is not a licensed architect in any state
and, therefore, cannot provide a standard of care opinion with regard to the architectural services
that WPH provided on the project. He simply does not have the requisite education, training,
experience, and licensure as an architect to provide any such opinions regarding WPH’s
professional architectural services and whether WPH fell below the applicable standard of care.
Further, Vegas VP has not designated Mr. Leach as an expert witness in this matter.

Vegas VP’s only expert is Hank Falstad, AIA. Curiously, Mr. Falstad is nof a licensed
architect in the State of Nevada and, therefore, is not properly qualified to provide a standard of
care opinion concerning WPI’s professional architectural services in this architectural malpractice
action.

11.
AS A THRESHOLD REQUIREMENT FOR PROVIDING A STANDARD OF CARE

OPINON AND TESTIMONY IN AN ARCHITECTURAL MALPRACTICE ACTION,

THE WITNESS MUST BE A LICENSED ARCHITECT IN THE STATE OF NEVADA

As noted above, neither Mr. Leach nor Mr, Falstad are licensed architects in the State of
Nevada. In fact, Mr. Falstad’s resume reveals that he is only licensed as an architect in Illinois and
Wisconsin, but not Nevada (see Exhibit “A™ attached). ‘The Panel will recall that the subject
project is located in Las Vegas, Nevada. As sct forth below, NRS 50.275 and the related case law
precludes both Mr. [each and Mr. Falstad from providing any standard of care opinions regarding

WPH’s architectural services on the project.

i
/i
1/
87 Resiclentiod Censtrnctors v Vegus VP VUGAS VE v, WPH Plealings Aebsivarion Hearatg Docsmenis Speced Bricfing Re Ntasdaed of Care Opinion.doe
SPECIAL BRIEFING RE: ARCHITECTURAL STANDARD OF CARE OPINIONS
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1 NRS 50.275 provides:

If scicntific. technical or other specialized knowledge will assist the trier of fact to
understand the evidence or to determine a lact in issue, a witness qualified as an
expert by special knowledge, skill, experience, training or education may testify to
matters within the scope of such knowledge.

It is important to recognize that in this architectural malpractice action, the standard of care
must be determined by an expert. See Daniel, Mann, Johnson & Mendenhall v. Hilton Hotels

Corporation, 98 Nev. 113, 115 (1982). Vegas VP has not designated Mr. Leach as an expert

Q =~ O th B W e

witness and Mr. Leach is admittedly not licensed as an architect in any state.

9 As for Mr. Falstad, the Nevada Supreme Court has ruled that a court (in this case, the AAA
10 Panel) may refuse to qualify an expert where the expert is not a licensed professional. Cheyenne
11 || Construction, Inc. v. Hozz, 102 Nev. 308, 311 (1986). In short, where a party asserts claims based
12 || on the alleged failure of a specialized area of construction, such as an architect, the party must rely
13 |l upon a qualified, licensed professional to provide expert testimony to establish the applicable
14 | siandard of carc and alleged failure to meet that standard. Mr. Falstad does not meet this basic,

15 || essential requirement to provide any architectural standard of care opinions against WPH.

16 .
17 CONCLUSION
18 Ior the foregoing reasons, WPH respectfully requests that the Panel preclude Mr. Leach

19 || and Mr. Falstad from providing any standard of care opinion regarding WPH’s professional

20 || architectural services in zelation to the subject project and this arbitration proceeding.
21 {IDATED: October { 5:008 WEIL & DRAGE, APC
22
23
24 AN A,
25 TREVOR 0. RESURRECCION
Attorneys for Respondent,
26 WPH ARCHITECTURE, INC.
27
28
‘gfsltw&“ ?meiln?:c 8 Resrdentsad Conrstrasy tars v, Vegas 18 VEGAS VP WEH Pleadngs Arbiration ey Docweeis Specied Bricfing Re Stendard of Care Opingoncdien:
o i ' SPECIAL BRIEFING RE: ARCHITECTURAL STANDARD OF CARE OPINIONS
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on thel_ﬂ_)% day of October, 2008, service of the foregoing
WPH ARCHITECTURE, INC.’S SPECIAL BRIEFING RE: ARCHITECTURAL
STANDARD OF CARE OPINIONS was made this date by e-mailing a true and correct copy of
the same to:

Richard D. Daly, Esq.

CADDELI & CHAPMAN

1331 Lamar Strect, Suite 1070
Houston, TX 77010

Phone:  (713) 751-0400

Fax: (713) 751-0906

E-mail: rdd@caddelichapman.com

E-mail: fdl@dcaddelichapman.com
Attorney for Claimant, Counter-Respondent, VIEGAS VP, LP

AMERICAN ARBITRATION ASSOCIATION
Western Case Management Center

Helen I.. Trevino, Case Manager

6795 North Palm Avenue, 2™ Floor

Fresno, CA 93704

Phone: (877) 528-0880

Direct: (559) 650-8026

Fax: (559) 490-1919

E-Mail: trevinohdiadr.org

Hon. Noel E. Manoukian

P.O. Box 1794

Minden, NV 89423-1794
E-Mail: Nocl3801 s verizon.net

John J. Jozwick, lisq.

Rider Levett Bucknall, Lid.

4343 East Camelback Road, Suite 350
Phoenix, A7 89018

E-Mail: johnjozwickugus.olb.com

P. Craig Storti. 1isq.

3614 ‘Trail Circle

Boise, D 83704

E-Mail: craig.stortifwgint.com

ﬁlZoé genante, an Employee of

WEIL & DRAGE, APC
8 Resdennud Cumstructors v Vegeos VP VEGAS TP v W00 Pleadngs Arbavation Hewrogt Doornrents Spectal Briviing Re Ntaokerdd of Care Opinton.doc
SPECIAL BRIEFING RE: ARCHITECTURAL STANDARD OF CARE OPINIONS
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08.26.08 — 216 01 01/06 ACCESS TECHNOLOGIES SERVICES, INC.
CADDELL & CHAPMAN ACCESSIBILITY LITIGATION MANAGEMENT

RESUME

Hank Falstad, AIA
Managing Senior Associate

Registered Architect: Hlnols#001-006609
Wisconsin #2809

Member AlA (American Institute of Architects)  #022775746
IGC - Certifled Accesslbllity Inspector / Plans Examiner - #0001259-15  since 1097

Toxas Department of Licensing and Regulation: Pian Review Services since 1997
Inspection Services since 1097

Access Technologies Services, Inc. specializes in the analysis of building complience with
federal regulations:

Americans with Disability Act (ADA)

Architactural Barriers Act (ABA)

Fair Housing Amendments Act (FHAA}

Department of Housing and Urban Development (HUD)

Department of Transportation ~ Federal Aviation Administration (DOT-FAA)

bl e

The analysis is accomplished by:

1. Plan Checks
2. Consulling
3. Audits

Access Technologies Services, Inc. to date has completed over 8,000 plan checks and over
1,500 audits on:

1. Airports

2. Apariments

3. Casinos

4, Condominiums

5. Convention Facilities
6. Event Centers

7. Hotels

8, lLodging Time Shares
9. Manufactwing Facilities
10. Municipal Buildings

11. Municipal Streets

12. Office Buiidings

13. Parking Structures

14. Recreation Facilities
15. Restaurants

16. Retail Shops

17. Shopping Centers

The construction costs of these facilities are well over $20 biltion dollars.

M

18 ACCESS TECHNOLOGIES SERVICES, INC.
Accessibility Litigation Management

WPHO0541
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CADDELL & CHAPMAN

ACCESS TECHNOLOGIES SERVICES, INC.

Hank Falstad, AlA
Managing Senlor Associate

Page 2

Hank Falstad has attended many technical conferences, some of which are:

CoONOTROMN2

16.
17.
18,
19.
20.
21.
22.

AGCESSIBILITY LITIGATION MANAGEMENT

ADA Business Connection Title Ill - Public Accommeodation Training 1995

FHAA Training Seminar

1098 NAADAC Nation Conference Registration Form
National Association of ADA Coordinators

The Lodging Conference

National Assoclation of ADA Coordinators

Designing for Accessibility in the Hospitality Industry
Real Estate Finance and Invesiment Conferance

Guest Media announcement MGM & US Depariment of Justice
. 15" Annual Hotel Industry Investment Conference
. The Lodging Conference
. National Association of ADA Coordinators
. 7™ Annual Nevada Construction Law Conference
. Designing Public Rights of Way Workshop
. ICSC Spring Convention

National Association of ADA Coordinators
2005 AlA Natlonal Convantion

ICC Dasign Professional instilute

ICC Training

National Association of ADA Coordinators
2006 AlA National Convention

2007 AlA National Convention

Hank Falstad has been a speaker before groups, some of which are:

OEZNIA LW A

JRC T T T N S G ST G §
DI LWN =20

International Gonference of Building Officials

How to avoid litigation with American with Disabllities Act
Nevada Governor's ADA/FHAA Accessibility Commitlee
World Gaming Conference & Expo

ADA - HUD Seminar

ACEC Nevada, AlA LV & American Insurance Investment
Coleman Homes — "Avoid Litigation”

National Association of Women in Construction

American Society of Safety Engineers

. UNLV

. Southwest Rolary

. The L.odging Conference

. 7" Annual Nevada Construction Law Conference
. The Lodging Conference

. Infernational Code Councll, Las Vegas Chapter

. Stantec Consulting, Inc.

. Canepa, Riedy, & Rubino, Atlorneys at Law

. City of North Las Vegas

1998
1998
1998
1999
1999
1999
16809
1999
2000
2000
2000
2001
2001
2003
2003 ~ 2005
2005
2006
2006
2006
2006
2007

1995
1996
1907
1997
1998
1998
1999
1999
1999
1999
1999
2000
2001
2001
2003
2004
2005
2006

ACCESS TECHNOLOGIES SERVICES, INC.

Accessibliity Litigation Management
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08,26.08 — 216 01 01/08 ACCESS TECHNOLOGIES SERVICES, INC.
CADDELL & CHAPMAN ACCESSIBILITY LITIGATION MANAGEMENT

Hank Falstad, AlA
Managing Senior Associate
Page 3

Hank Falstad has combined his many years of experience as & former owner of an architectural
firm (20 years) and a former owner of a construction firm (15 years) with his interest in the law
to create this unique consulting service, his former work included:

Full architectural services
Full construction services
Feasibility studies.

Plant reiocation analysis
Plant production analysis
Building cost analysis
Bid negations

Progress payments
Progress Inspections

CONOONGN S

Mr. Falstad has been selected twice to be the ADA Consultant to the Presidential Inauguration
Committee in Washington, DC in 2001 and again in 2006.

He belisves in public service and Is active in Rotary. He has spent 10 ¥z years in college and
has & BS In Chemistry & Physics from the University of Wisconsin and a Bachelor of
Architecture from the University of Michigan.

B YADAIoposaIND 1. Stendard Propussdy. Bxhibil B-Remmes. 00.28.00.00¢

W
20 ACCESS TECHNOLOGIES SERVICES, INC.
Accessibility Litigation Management
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Westlaw,

Page 1

N.R.S. 50.275

C
WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 4. WITNESSES AND EVIDENCE
CHAPTER 50. WITNESSES
OPINIONS AND EXPERT TESTIMONY
= 50.275. Testimony by experts

If scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence or to
determine a fact in issue, a witness qualified as an expert by special knowledge, skill, experience, training or
education may testify to matters within the scope of such knowledge.
Current through the 2007 74th Regular Session and the 24th Special Session
and technical corrections received from the Legislative Counsel Bureau through
the 74th Regular Session (2007).
Copr. © 2008 Thomson Reuters/West
Copr. © 2008, The text of the Nevada Revised Statutes appearing in this
database was produced from computer tapes provided by the Nevada Legislative
Counsel Bureau and is subject to a claim of copyright by the State of Nevada,

END OF DOCUMENT

© 2008 Thomson Reuters/West, No Claim to Orig. US Gov. Works,
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Westlaw;

642 P.2d 1086
98 Nev. 113, 642 P.2d 1086

C
Supreme Court of Nevada.
DANIEL, MANN, JOHNSON & MENDENHALL,
Appellant,

V.
HILTON HOTELS CORPORATION, d/b/a Las
Vegas Hilton, Respondent.

No. 12190,

March 29, 1982,

Surveyor brought action against owner seeking to
collect damages for breach of contract whereunder
surveyor promised to perform all survey work and
reports pertaining to construction of addition to
owner's existing hotel and casino. The Eighth Judi-
cial District Court, Clark County, James A. Bren-
nan, J., entered judgment for owmer, and surveyor
appealed. The Supreme Court held that: (1) court
properly instructed jury that surveyor's lability was
founded upon implied duty to perform in workman-
like manner; (2) expert testimony was not required
to prove breach of duty; (3} trial court did e by
nol submitting to jury issue of whether loss of
profits was reasonably foresecable; and {(4) there
was no error in award of interest on damages for re-
medial work,

Reversed and remanded.
West Headnotes
{1] Contracts 95 €52353(6)

95 Contracts
95V Actions for Breach
95k351 Trial
95k353 Instructions

95k353(6) k. As to Construction. Most
Cited Cases
In surveyor's breach of contract action against own-
er, it was sufficient to instruct jury that surveyor
who promised to perform survey work and reports
pertaining to construction of 600-room addition to

Page | of 4

Page !

hotel and casino had an implied duty to perform in
workmanlike manner,

[2] Negligence 272 €=21657

272 Megligence

272X VI Actions

272X YII(C) Evidence
272X VII{C)5 Weight and Sufficiency
272k1657 k. Necessity of Expert Testi-

mony. Most Cited Cases

(Formerly 272k134(1}))
Standard of care must be determined by expert
testimony unless conduct involved is within com-
mon knowledge of laypersons,

(3] Contracts 95 €2323(1)

95 Contracts
95V Performance or Breach
95k323 Questions for Jury
05k323(1) k. In General. Most Cited Cases

Where service rendercd does not involve esoteric
knowledge or uncertainty that calls for profession-
al's judgment, it is not beyond knowledge of jury to
determine adequacy of performance.

|4] Contracts 95 €322(3)

95 Coniracts
95V Performance or Breach
95k322 Evidence

95k322(3) k. Weight and Sufficiency in
General. Most Cited Cases
In surveyor's action against owner for breach of
contract under which surveyor agreed to perform
survey work and reports pertaining to construction
of addition to hotel and casino, expert testimony
was not required to prove breach of owner's duty.

[5] Damages 115 €50208(1)

115 Damages
115X Proceedings for Assessment

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx?prﬁ=HTMLE&destination'—“atp&sv=Spli...
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115k208 Questions for Jury

115k208(1) k. In General. Most Cited Cases
In surveyor's action against owner for breach of
contract whereunder surveyor agreed to perform
survey work and reports pertaining to construction
of addition lo existing hotel and casino, trial court
erred by not submitting to jury issue of whether
loss of profits was reasonably foreseeable.

[6] Interest 219 €=538(2)

219 Interest
2191l Rate
219k38 On Judgments

219k38(2) k. Judgments Founded on Con-
tract Fixing Rate, Most Cited Cases
In surveyor's action against owner for breach of
contract for survey work, there was no error in
award of interest on damages for remedial work.
N.R.S. 99.040, subd. I,

*113 **1086 Dickerson, Miles & Pico, Las Vegas,
Morris, Polich & Purdy, and Jeffrey S. Barron, Los
Angeles, Cal., for appellant.

Lionel, Sawyer & Coilins, Las Vegas, for respond-
ent,

*114 OPINION

PER CURIAM:

Appellant and respondent entered into a written
contract whereby appellant promised to perform all
survey work and reports pertaining to the construc-
tion of a six hundred room addition to respondent's
¢xisting hotel and casine, Respondent agreed to
compensate appellant for these services on a time-
and-materials basis. Tt was the responsibility of ap-
pellant to pinpoint the location of caissons which
were to constitute the major foundational support
for the structure and elevator shaft. Afler the
%1087 caissons were drilled, it was discovered that
several had been misplaced. Remedial work resul-
ted in several days' delay in the final completion of
the addition. Respondent brought suit for breach of

Page 2 of 4

Page 2

contract and obtained a judgment in its favor with
an award of damages of approximately one million
dollars.

Appellant cites numerous errors at trial, including:
(1) the court’s instruction of the jury on implied
warranty to perform in a workmanlike manner; (2)
the court's failure to instruct the jury regarding ex-
pert testimony and regarding the foreseeability of
damages for lost profits; and (3) the court's award
of prejudgment interest.

[1] It is appellant's main contention that the district
court erred when it instructed the jury that appel-
lant's liability was founded upon an implied duty to
perform in a workmanlike manner. It is urged by
appellant that the proper standard by which the jury
should have measured appellant'’s conduct is the
duty to perform as an ordinarily skillful surveyor
under similar circumstances. In our view, it is suffi-
cient to instruct the jury that appellant had an im-
plied duty to perform in a workmanlike manner, it
is clear from the nature of the work that, had the
work been done in a workmanlike manner, the cais-
sons *115 would not have been misplaced. See
Broyles v. Brown Engineering Co., 275 Ala. 35,
151 So0.2d 767 (1963). Appellant was provided
plans and specifications that reflected the location
and dimensions of the caissons. The survey eman-
ated from existing, fixed monuments, the accuracy
of which is not in doubt, There is nothing in the re-
cord fo indicate that the survey required complex
calculations or necessitated the reliance upon un-
trustworthy data such that accuracy could not be
expected from performance done in a workmanlike
manner.

[21[3]{4] We also disagree with appellant's conten-
tion that expert testimony is required to prove the
breach of duty, It is well settled that the standard of
care must be determined by expert testimony unless
the conduct involved is within the common know-
ledge of laypersons. Bialer v. St. Mary's Hospital,
83 Nev. 241, 427 P.2d 957 (1967). Where, as in the
instant case, the service rendered does not involve
esoteric knowledge or uncertainty that calls for the

€ 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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professional's judgment, it is not beyond the know-
ledge of the jury to determine the adequacy of the
performance, See Aetna Insurance Co. v. Hellmuth,
Obata, Kassabaum Inc., 392 F.2d 472, 478 (8th Cir,
1968).

[5] It is appellant's third claim that the trial court
etred by not submitting to the jury the issue of
whether the loss of profits was reasonably foresee-
able.[FN1] We must agree. There can be no recov-
ery for damages that are not reasonably foreseeable
at the time of the contract, General Elec. Supply v.
Mt. Wheeler Power, 94 Nev. 766, 587 P.2d 1312
(1978); Mackay v. Western U, Tel. Co., 16 Nev.
222 (1881). Ordinarily, this presents a factual issue
to be determined by the trier of fact. Traylor v.
Henkels & McCoy, Inc., 99 Idaho 560, 585 P.2d
970 (1978). Only if it can be said that the damages
are the direct or natural result of *116 the breach
can they be presumed foreseeable as a matter of
law. See Hoag v. Jenan, 86 Cal.App.2d 556, 195
P.2d 451 (1948); Johnson v. Utile, 86 Nev. 593,
472 P2d 335 (1970). See also Restatement
(Second) of Contracts, section 351, comment b
(1981).

FNI. The jury was read the following in-
struction:

“If you find that the plaintiff is entitled
to damages for the delay in the opening
of the Hilton 600-room addition, then
you may award the Hilton the lost profits
which are attributable to such delay.
Lost profits are an appropriate measure
of damages so long as the evidence
provides a basis for determining, with
reasonable certainty, what the profits
would have been had the contract not
been breached,

“Although a degree of uncertainty may
be present in fixing damages for lost
profits, this does not destroy the right to
recover them. The rule against the recov-
ery of uncertain damages s directed

Page 3 of 4

Page 3

against uncertainty as to the existence of
damage as opposed to the amount of them.”

Respondent contends the loss of profits caused by
the dclayed opening of the addition was a direct or
natural result of appellant's**1088 breach because
the contract invelved work essential to the con-
struction of an addition to an operating hotel and
casino. Respondent misplaces its reliance upon Ho-
ag v. Jenan, supra. In Hoag, the plaintiff contracted
for the construction of needed additional space for
his existing repair shop. Damages for the loss of
profits from delay in completion of the addition
were recoverable as the direct result of the breach
because a completion date was specified in the con-
tract for the purpese of preventing such loss. Id.
195 P.2d at 456. Respondent concedes that neither
appellant's contract to perform the survey work, nor
the general conditions and specifications of the
construction project as a whole, contain a comple-
tion date for the addition. In our view, it cannot be
said as a matter of law that the loss of profits flow
foreseeably from the breach of a construction con-
tract where, as here, there is no evidence of a con-
templated completion date at the time of the con-
tract. Therefore, failure to submit to the jury the is-
sue of foreseeability of lost profits is reversible er-
Tor.

[6] The final issue to be considered is whether the
district court erred in awarding prejudgment in-
terest. The district court awarded prejudgment in-
terest on damages claimed for the remedial work
and for the loss of profits occasioned by the
delay. NRS 99.040(1) provides that interest shall be
allowed upon all money from the time it becomes
due, upon contracts, express or implied, other than
book accounts.[FN2] The interest awarded upon the
damages for remedial work fifs within our construc-
tion of the statute in Paradise Homes v. Central
Surety, 84 Wev. 109, 437 P.2d 78 (1968). There-
fore, there is no error in the award of interest on
damages for the remedial *117 work, In view of our
decision that the issue regarding lost profits must be

© 2008 Thomson Reuters/fWest. No Claim to Orig. US Gov, Works.
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submitted to the jury, we need not consider the ap-
propriateness of prejudgment interest on the dam-
ages for lost profits. Accordingly, the judgment of
the district court is affirmed insofar as it awards
damages to respondent for costs, remedial work and
the interest thereupon. Insofar as it awards damages
for lost profits, including interest, judgment is re-
versed and remanded to the district court for further
proceedings consistent with this opinion. Other is-
sues raised by appellant are without merit and need
not be considered.

FN2.NRS 99.040(1) provides as follows:

“99.040 Interest rate when no express
written contract, When there is no ex-
press contract in writing fixing a differ-
ent rate of interest, interest shall be al-
lowed at the rate of 8 percent per annum
upon all money from the time it becomes
due, in the following cases:

“I. Upon contracts, express or implied,
other than bock accounts.”

The statute was amended cffective July
1, 1981 to increase the statutory rate to
12 percent per annum and change “shall
be allowed” to “must be allowed.” The
amended statute does not affect the in-
stant case, See <ch. 739, 1981
Nev.Stat. 1858,

GUNDERSON, C. J.,, MANOUKIAN, SPRINGER

and MOWBRAY, JJ, and ZENOFF, Senior

Justice,[FN3] concur.

FN3. The Honorable David Zenoff, Senior
Justice, was assigned to participate in this
case by the Chief Justice, pursuant to
MNev.Const. Art. 6,5 19.

Nev., 1982,
Daniel, Mann, Jobnsen & Mendenhall v. Hilton

Hotels Corp.
98 Nev. 113, 642 P.2d 1086

END OF DOCUMENT
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Supreme Court of Nevada.
CHEYENNE CONSTRUCTION, INC., a Nevada
corporation; David W. Bingham, Kathie E. Bing-
ham; and St. Paul Fire and Marine Insurance Com-

pany, a corporation, Appellants,
v,
Morris HOZZ, Respondent.
No. 16243.

June 26, 1986,

Mobite home park owner brought action against
contractor for breach of contract for paving work at
park, and contractor filed counterclaim for payment
due for work completed. The Eighth Judicial Dis-
trict Court, Clark County, Robert G. Legakes, .,
awarded owner the cost of an asphalt overlay re-
quired to remedy contracior's breach of the contract
and awarded contractor the contract price for the
work performed. Contractor appealed. The Supreme
Court held that: (1) factual findings were supported
by the evidence; (2) refusal to qualify, as an expert,
witness who was not a licensed engineer was not an
abuse of discretion; (3) testimony by owner's attor-
ney did not waive attomey-client privilege as to
whether attorney advised owner not to repair dam-
aged paved areas; (4) calculation of cost to correct
paving defects as of time of trial, rather than time
of breach, was not error; but {5) owner was improp-
erly awarded a double recovery of damages.

Affirmed in part and remanded.
West Headnotes
{1] Contracts 95 €~>350(1)

95 Contracts
95VI Actions for Breach
95k347 Evidence
95k350 Weight and Sufficiency
95k350(1) k. In General. Most Cited
Cases

Page 1 of §

Page |

Findings that contractor was responsible for delay
in paving work at mobile home park, that contractor
breached conwact for paving work by failing to ap-
ply part of prime coat, failing to apply seal coat,
and using type of grave! other than that specified in
contract, and that asphalt overlay would make pav-
ing conform to its expected state of durability were
supported by the evidence, in action by park owner
against contractor for breach of paving contract.

j2| Evidence 157 €=>546

157 Evidence
157X11 Opinion Evidence
157X1I(C) Competency of Experts

157k546 k. Determination of Question of
Competency. Most Cited Cases
Decision concerning competency of witness to offer
opinion as expert is within sound discretion of trial
court. N.R.S, 50.275,

131 Appeal and Error 30 €2971(2)

30 Appeal and Error
30X V! Review
30X VI(H) Discretion of Lower Court
30k971 Examination of Witnesses
30k971(2) k. Competency of Witness.
Most Cited Cases
Ruling as to competency of witness to offer opinion
as an expert will not be disturbed unless clear abuse
of trial court's discretion is shown. N.R.8, 50.275.

[4] Evidence 157 €536

157 Evidence
157XE Opinion Evidence
157XINC) Competency of Experts

157k536 k. Knowledge, Experience, and
Skill in General. Most Cited Cases
Refusal to qualify as an expert a witness who was
not a licensed enginger was not an abuse of discre-
tion, in action for breach of contract for paving
work at mobile home park. N.R.S. 50.275,
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|5] Witnesses 410 €=219(3)

410 Witnesses
41011 Competency

4101D) Confidential Relations and Priv-

ileged Communications
410k219 Waiver of Privilege
410k219(3) k. Communications to or

Advice by Attorney or Counsel. Most Cited Cases
If there is disclosure of privileged communications,
such disclosure waives remainder of privileged
consultation between attorncy and client on the
same subject. N,R.S. 49.095.

[6] Witnesses 410 £55205

410 Witnesses
410[1 Competency
410I(D) Confidential Relations and Priv-
ileged Communications
410k197 Communications to or Advice by
Attorney or Counsel
410k205 k. Confidential Character of
Communications or Advice. Most Cited Cases
Acts or services which are performed by attorney
for his client in course of employment and are ac-
cessible to others or to public do not fall within at-
torney-client privilege, in that no private commu-
nication is involved. N.R.S. 49.005, 49.385.

[7] Witnesses 410 €206

410 Witnesses
41011 Competency
41011(D) Confidential Relations and Priv-
ileged Communications
410k197 Communications to or Advice by
Attomey or Counsel
410k206 k. Communications Through
or in Presence or Hearing of Others. Most Cited
Cases
Testimony by attorney for a mobile home park
owner, regarding attorney’s dealings with contractor
in respect to construction, repair work, and payment
involving paving project, did not concern acts
which were private communications within attor-
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Page 2

ney-client privilege and, thus, did not waive attor-
ney-client privilege as to whether attorney advised
park owner not to repair damaged paved areas.
N.R.S. 49.095, 49.385.

[8] Damages 115 €117

115 Damages
115V Measurc of Damages
115VI(C) Breach of Contract

115k117 k. Mode of Estimating Damages
in General. Most Cited Cases
Where special circumstances show proximate dam-
ages of amount greater than that which existed on
date of breach of contract, date different from time
of breach may be fixed for establishing damages.

[9] Damages 115 €123

115 Damages
115V Measure of Damages
115VKC) Breach of Contract

115k123 k. Defects in Performance. Most
Cited Cases
Calculation of cost to correct paving defects as of
time of trial, rather than time of breach of contract
by contractor for paving work at mobile home park,
was not error.

[10] Damages 115 €121

115 Damages
1151 Measure of Damages
F15VI(C) Breach of Contract

[15kl21 k. Partial Performance. Most
Cited Cases
Where there has been partial performance, contract-
or is entitled to recover total price promised less
cost of completing performance and other con-
sequential damages.

[11] Damages 115 €121

115 Damages
115V] Measure of Damages
115VI(C) Breach of Contract
115k121 k. Partial Performance. Most
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Cited Cases

Measure of owner's damages for contractor's partial
performance of construction contract is sum that
will put owner in as good a position as if contract
had been fully performed.

{12] Damages 115 €215

115 Damages
115111 Grounds and Subjects of Compensatory
Damages
115NI(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
115HI{A) In General
115k15 k. Nature and Theory of Com-
pensation. Most Cited Cases
Mobile home park owner improperly received
double recovery for coniractor's partial perform-
ance of contract for paving work at park, where
sum awarded to contractor for its partial perform-
ance of contract was reduced by sums allocable to
missing prime and seal coats, and owner's award of
damages was increased to cover the costs of the
same two treatments.

*+1225 *309 Gordon C. Richards, Las Vegas,
Heaton, Doescher & Owen, Carson City, for appel-
lants.

Jolley, Urga & Wirth and Troy Peyton, Las Vegas,
for respondent.

*310 OPINION
PER CURIAM:
The Facts

Appellant Cheyenne Construction, Inc. (Cheyenne)
and respondent Morris Hozz entered into a contract
in which appellant agreed to perform paving work
at respondent's mobile home park. The contract
specified that the subsoil on which the pavement
was to be applied was to be compacted to a spe-
cified degree and depth; the gravel bases were to be
compacted to another specified degree. Cheyenne
utilized a different type of gravel than that specified

Page 3 of 5

Page 3

in the contract. Cheyenne also failed to apply part
of a prime coat specificd in the contract and failed
to apply a scal coat as required by the contract. Por-
tions of the paving thereafter subsided and cracked
and the gravel base ravelled away from the concrete
surface.

Respondent sued for breach of contract and Chey-
enne counterclaimed for payment due for work
completed. At trial, respondent's geotechnical en-
gineer testified that the subbase and gravel base
were below the compaction level required by the
contract and concluded that poor compaction
caused the subsidence and ravelling. The engineer
expressed the opinion that the **1226 foregoing de-
ficiencies would reduce the life of the paving work
to approximately one-half its normal expected life.
The engineer recommended that an asphalt overlay
be applied to the surface so that the paving would
conform to its expected state of durability,

The district court found that the failure both to ap-
ply the seal coat and part of the prime coat and to
use the specified type of gravel constituted breach
of contract, The court also found that the failure to
achieve adequate compaction constijuted both a
breach of contract and the cause of the ravelling
and subsidence. The court awarded respondent the
cost of an overlay to remedy the ravelling and sub-
sidence and awarded Cheyenne the contract price
for the work performed. This appeal followed,

*311 Discussion

[1] Cheyenne claims that the factual findings ere
unsupported by the evidence, We disagree. Re-
spondent's testimony of delays in performance of
the contract supports the court's finding that Chey-
enne was responsible for delay in construction,
Udevea, Inc. v. Wagner, 100 Nev, 185, 678 P.2d
679 (1984). The findings that Cheyenne breached
the contract by failing to apply part of the prime
coat, failing 1o apply the seal ceat, and using a type
of gravel other than that specified in the contract
are also supported by the testimony. Jd The testi-
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mony of respondent's expert engineer established
that in many areas there was a compaction level of
less than that specified in the contract. Respond-
ent's expert engineer's testimony that the overlay
would cure the ravelling problem, would fill in the
cracks, and provide a stronger structural section
supports the district court's finding that the overlay
would remedy the breach.

[21[3]{4] Cheyenne next contends that the districl
court erred in refusing to qualify its witnesses as
experts because the witnesses were not licensed en-
gineers. A decision concerning the competency of a
witness to offer an opinion as an expert is within
the sound discretion of the trial court and the ruling
will not be disturbed unless a clear abuse of the
court's discretion is shown. NRS 50.275; Provence
v. Cunmingham, 95 Nev. 4, 7, 588 P.2d 1020, 1021
(1979); Cardinal v. Zonneveld, 89 Nev. 403, 514
P.2d 204 (1973). Many courts, including this Court,
permit witnesses to testify as experts based on the
witness' practical experience. McKiernan v
Caldor, Inc., 183 Conn. 164, 438 A.2d 865 (1981),
However, it was within the district court's discre-
tion to refuse to qualify appellant's witness as an
expert where, among other factors, he was not a li-
censed engineer. Cardinal v. Zonneveld, 89 Nev. at
407, 514 P.2d at 206.

[5][6] Cheyenne also argues that the district court
erred in refusing to require respondent's attorney to
testify over an attorney-client privilege objection
concerning whether respondent's attorney advised
respondent not to repair damaged paved areas,
Cheyenne contends respondent waived the privilege
by calling his attorney to the witness stand. The cli-
ent has a privilege to refuse to disclose and to pre-
vent any other person from disclosing confidential
communications between himself and his lawyer.
NRS 49.095; Tahoe Regional Planning Agency v
McKay, 769 F.2d 534, 539-540 (Sth Cir.1985). If
there is disclosure of privileged *312 communica-
tions, this waives the remainder of the privileged
consultation on the same subject. However, acts or
services performed by an attorney for his client in
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the course of employment and which are accessible
to others or to the public do not fall within the priv-
ilege because no private communication is in-
volved. NRS 49.385; Arkansas Nationgl Bank v.
Cleburne County Bank, 258 Ark. 329, 525 S.W.2d
82, 84 (1975).

[7] Respondent's attorney testified regarding his
dealings with Cheyenne in respect of the construc-
tion, repair work and payment involving the
project. Respondent's attorney's testimony therefore
concerned acts that were neither private communic-
ations nor within the attorney-client privilege.
%1227 Arkansas  National Bank v, Cleburne
County Bank, 525 S.W.2d at 84, Therefore, the at-
tomey did not testify conceming privileged com-
munications which waived disclosure of the re-
mainder of the privileged communication on the
same topic. However, respondent's attorney's ad-
vice to respondent would be an unrelated privileged
confidential communication, Moreover, Cheyenne
has not demonstrated how the exclusion of evid-
ence regarding advice not to repair was relevant or
how the exclusion of the evidence was prejudicial.
The district court did not err in excluding the testi-
mony.

{8][9] Cheyenne next claims that the district court
erred in calculating the cost to correct the paving
defects as of the time of trial. Where special cir-
cumstances show proximate damages of an amount
greater than existed on the date of the breach, a date
different than the time of breach may be fixed for
establishing damages. Fairway Builders, Inc. v.
Malouf, Etc, 124 Ariz. 242, 603 P.2d 513, 526
(Ct.App.1979) (measure of the damages for breach
of a construction contract as of the time of trial),
There was no error.

[10][11][12] Finally, Cheyenne complains that by
reducing the amount of its award on the counter-
claim by sums allocable to the missing prime and
seal coats and increasing respondent's award to
cover the costs of the same treatments constitutes a
double recovery by respondent. We agree. Where
there has been partial performance, a contractor is
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entitled to recover the total price promised less the district court is affirmed,

cost of completing performance and other con-

sequential damages. Fleming v. Twine, 58 A.2d Nev,,1986.

498, 499-500 (D.C.1948). Thus the deduction from Cheyenne Const., Inc. v. Hozz
Cheyenne's award for the uncompleted application 102 Nev. 308, 720 P.2d 1224
of the prime and seal coats was proper, The meas-

ure of the owner’s damages is the sum that will put END OF DOCUMENT

him in as good a position as if the contract had been
fully performed. Fleming v. Twine, 58 A.2d al
499-500. The court awarded respondent the *313
cost of the overlay, which also included a cost com-
ponent covering the application of prime and seal
coats. Respondent was not entitled to be placed in a
better position because of the breach than he would
have enjoyed had the contract been performed.
Here, by reducing Cheyenne's award to cover the
missing prime and seal coats, and then awarding
damages to respondents to cover the application of
the same two treatments, resulted in respondent re-
ceiving the benefit of said treatments without cost.
This was improper and constituted an unwarranted
advantage to respondent. Accordingly, upon re-
mand, the district court will have 1o determine the
cost of repairing the defects, less the cost of the ap-
plication of one-half of the prime coat and the seal
coat.

Cheyenne's remaining contentions have been con-
sidered and are without megrit, ™™

FNI1. The district court dismissed the com-
plaint as to the individual appellants David
W. Bingham and Kathie E, Bingham. The
district court entered judgment against
Cheyenne's bonding company, St. Paul
Fire and Marine Insurance Company. Dav-
id W, Bingham, Kathie E. Bingham and St.
Paul Fire and Marine Insurance Company
have not raised any contentions on appeal.

Disposition
We remand this case to the district court for a re-
determination of respondent's damages as noted

above and for entry of judgment in accordance
therewith, In all other respects the judgment of the
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RICHARD D, DALY, Texas Bar No. 00796429
CADDELL & CHAPMAN
1331 Lamar, St. 1070
Houston TX 77010
%’71 3; 751-0400 (Telephone)
713) 751-0400 (Fax)

ATTORNEYS FOR CLAIMANT/PLAINTIFF
VEGAS V.P., L.P,

AMERICAN ARBITRATION ASSOCIATION

VEGAS V.P., L.P,, a Nevada limited partnership, } Case No. 79 110 Y 127 08 HL.T
Claimant, )
vs.
WPH ARCHITECTURE, INC,, % CLAIMANT’S RESPONSE TO WFPH
ARCHITECTURE, INC.’S SPECIAL
Respondent. BRIEFING RE: ARCHITECTURAL
STANDARD OF CARE OPINIONS
WPH ARCHITECTURE, INC.,
Counter-Claimant,
3

VEGAS, VP, LP, a Nevada limited partnership,

Counter-Respondent.

Claimant Vegas VP, LP submits this Response to WPH Architecture, Inc.’s Special Briefing
Re: Architectural Standard of Care Opinions (“Brief”). In support, Vegas VP will show:
L. INTRODUCTION

WPH wastes the Panels time and resources by attempting to exclude testimony for reasons
completely unsupportable by logic or authority. First, WPH suggests that the Panel prevent a fact
witness, Gary Leach, from testifying as to the standard of care for architects in construction projects
because he is not a licensed architect. Brief at 2. Because he lacks a license, WPH argues, he
cannot offer an opinion as to the proper standard of care for architects. /d. The Panel should
disregard these arguments because the Rules of Evidence will permit his testimony.

Similarly, WPH asks the Panel to exclude the testimony of its expert witness, Hank Falstad,

because his lack of a Nevada architect’s license prevents him from offering an opinion on the

RESPONSE TO WPH'S SPECTAL BRIEFING RE: STANDARD OF CARE
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standard of care for architects in this state. Brief at 2. This lack of a license, WPH claims, is a
“basic, essential requirement” that mandates exclusion of Mr. Falstad’s testimony as to the
appropriate standard of care. Id. at 3. The Panel should refuse this invitation, as WPH’s position
borders on the preposterous.

1L DISCUSSION AND ANALYSIS

A. The Panel Should Not Exclude Mr. Leach’s Fact-Bascd Testimony

WPH correctly asserts that Vegas VP has not designated Mr. Leach as an expert witness.
The fact that Mr. Leach has no Nevada architect’s license does not prevent him from offering an
opinion regarding facts he has perceived. The Nevada Rules of Evidence expressly permit an
individual to testify about facts within the witness’s own personal knowledge, even if those facts
are the witness’s opinion on a particular subject. NEv. REV. STAT. § 50.265(1). Mr. Leach’s
testimony will be admissible under the evidence rules.

Mr. Leach will testify, simply, how WPH’s conduct relates to the standard of care
established by Vegas VP's expert witness, Hank Falstad. So long as his testimony is based upon
facts within his personal knowledge, Mr. Leach may testify as a fact witness without limitation. Id,
§ 50.025(1)(a). Should Mr, Leach stray from the strictures of the rules, the Panel may exclude his
testimony in response to a timely objection by WPH’s Counsel. Any ruling on this testimony now
is premature.

B. A Nevada Architecture License Is Not a Prerequisite to Offering Expert
Testimony Regarding the Standard of Care for Architects

WPH next contends that the Panel should exclude any standard-of-care testimony from
Vegas VP's expert witness, Hank Falstad, because his lack of a Nevada architect’s license prevents
him from opining on that subject. Briefat 3. Any appeal this position may have on the surface is
utterly eviscerated by WPH’s own authority and simple, common sense.

WPH provides no authority for its apparent argument that Nevada’s standard of care for
architects is so unique that onlty Nevada-licensed architects may offer opinions about it. While
Vegas VP agrees that a qualified expert must establish the standard of care, it completely disagrees
with WPH’s suggestion that Mr. Falstad must be licensed in Nevada to testify as to the standard of

care for architects in this state. Mr. Falstad has a degree in architecture from the University of

RESPONSE TO WPH'S SPECIAL BRIEFING RE: STANDARD OF CARE
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Michigan. He is a licensed architect in Wisconsin and Illinios and is imminently qualified to ofter
his opinion on the standard of care for all architects, as he has done so as a designated expert in the
State of Nevada for more than 14 years.

WPH relies on Cheyenne Construction, Inc. v. Hozz, 720 P.2d 1224 (Nev. 1986) for the
proposition that the Panel may refuse to allow Mr. Falstad’s testimony due to his lack of a Nevada
architect’s license, Brief at 3. Cheyenne Construction says nothing of the sort. Rather, that case
affirmed the trial court’s exclusion of expert testimony from a witness who, “among other factors,
[ ] was not a licensed engineer.” 720 P.2d 1226. Two things from therefore be gleaned from this
case, both of which belie WPH’s contentions about it.

First, Cheyenne Construction does not purport to exclude expert witnesses who are not
licensed engineers. Instead, as the court makes petfectly clear, the lack of a license was only one
factor supporting exclusion of that witness. 1d. Nowhere does the court hold that the fact that an
expert lacks a license is, standing alone, sufficient to support exclusion.

Second, while it agreed with the exclusion of the witness in question because he lacked a
professional license, the Cheyenne Construction court makes no mention of the need to exclude
testimony from experts who—although licensed in other states—simply lack a license issued by the
State of Nevada. See id. This illogicel leap is one simply made in the minds of WPH’s Counsel;
the proposition does not exist in Nevada law. Mr, Falstad’s lack of a Nevada license is no basis to
exclude his testimony on an architect’s standard of care in this state. He resides in Las Vegas,
Nevada, and has been consulting as an expert for many years. He no longer drafis plans that require
a stamp. Accordingly, he has not needed a Nevada license,

III. CONCLUSION

WPH presents no reasoned argument for the exclusion of either Mr. Leach or Mr. Falstad
regarding the standard of care for architects in the State of Nevada. Mr. Leach, as a fact witness,
may certainly testify to facts he personally knows and relate those facts to an establi shed standard
of care. Mr. Falstad may also testify as an expert witness, to establish that standard of care, because
thete is no requirement that Mr, Falstad possess a Nevada architect’s license to testify about the

standard of care in a Nevada case. Accordingly, the Panel should deny WPH’s Special Briefing.
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DATED: October Z4 , 2008 CADDELL & CHAPMAN

H Fresno CA 93704

[
~1

ATTORNEYS F%@IMANT/PLAINTIFF
VEGAS V.P., L.P.

CERTIFICATE OF SERVICE

1 certify that, on October 24, 2008, [ served a true copy of the foregoing document on the
following counsel of record, via email transmission:

Jean A. Weil

WEIL & DRAGE, APC

6085 West Twain Ave., Suite 203

Las Vegas NV 89103

Phone: (702) 314-1905

Fax: (702) 314-1909

E-Mail: jweil@weildrage.com

Attorney for Defendants, Respondent/Counter-Claimant,
WPH ARCHITECTURE, INC.

AMERICAN ARBITRATION ASSOCIATION
Western Case Management Center

Helen L. Trevino, Case Manager

6795 North Palm Ave., 2nd Floor

Phone: (877; 528-0880
Direct: (559) 650-8026
Fax: (559) 490-1919

E-Mai!: trevinoh@adr.org
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WEIL & DRAGE, APC
S0AS Wask Twan Avenus,
Suite203

Les Vogaw, NV 80103
Phone: (702} 314:1006
Fax: (702} 314-100%

JEAN A. WEIL, California State Bar No. 128645

TREVOR O, RESURRECCION, California State Bar No, 232822
WEIL & DRAGE, APC

23046 Avenida de la Carlota, Suite 350

Laguna Hills, CA 92653

(949) 837-8200

(949) 837-9300 — Fax

Attorneys for Respondent,
WPH ARCHITECTURE, INC.

AMERICAN ARBITRATION ASSOCIATION

VEGAS VP, LP, a Nevada limited partnership, } Case No, 79 110 Y 00128 07 HLT

)
Claimant, )
Vs, )} REPLY TO CLAIMANT’S RESPONSE TO
) WPH ARCHITECTURE, INC,’S SPECIAL
WPH ARCHITECTURE, INC,, ) BRIEFING RE: ARCHITECTURAL
} STANDARD OF CARE OPINIONS
Respondent, )
)
WPH ARCHITECTURE, INC.,, )
)
Counter-Claimant, )
Vs, )
)
VEGAS VP, LP, a Nevada limited partnership, )
)
Counter-Respondent. )
)

WPH ARCHITECTURE, INC. (““WPH”) submits this Reply to Claimant VEGAS VP,

'LP’s (*Vegas YP”) Response to WPH’s Special Briefing requesting that the Panel preclude Gary

Leach and Hank Falstad from testifying concerning WPH’s standard of care. This Special Briefing

is based on the following points and authorities.

L
INTRODUCTION

As stated in WPH’S Special Briefing, Vegas VP intends to call Gary Leach (the
construction manager) at the time of the arbitration hearing. However, Mr. Leach is not a licensed

SUResitensial Constructors v. Yegar VPVEGAS VP v. WPH Pleadings\Arbitration Hearing Documents\Speciol Bricfing Re Stasdard of Care Opition — REPLY.dec
REPLY TO CLAIMANT’S RESPONSE TO WPH'S SPECIAL BRIEFING RE: STANDARD OF CARE

Page | of 6
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1 ||architect in any state and, therefore, cannot provide a standard of care opinion with regard to the
2 || architectural services that WPH provided on the Metropolis Project. Vegas VP, in its Response,
3 || fails to acknowledge that a fact witness cannot determine WPH’s standard of care in this matter.
4 Vegas VP’s only expert is Hank Falstad, AIA. Mr. Falstad is also not a licensed architect
5 |{|in the State of Nevada, nor does he possess other requisite qualifications. As such, Mr. Falstad is
6 |[not properly qualified to provide a standard of care opinion concerning WPH's professional
7 || architectura! services in this architectural malpractice action,
3 1.
9 THE PANEL SHOULD EXCLUDE ANY OF GARY LEACH’S TESTIMONY
10 RELATING TO AN ARCHITECT’S STANDARD OF CARE BECAUSE
11 HE IS NOT QUALIFIED TO RENDER SUCH OPINIONS
12 Contrary to Vegas VP’s emphasis in its Reponse, WPH is not asking this Panel to exclude
13 || Mr, Leach’s fact-based testimony. Rather, WPH is merely asking this panel to exclude Mr. Leach
14 || from providing any standard of care opinions with regard to any architectural services WPH
15 | provided on the Project, as well as any other expert opinions. Despite Vegas VP’s contentions to
16 || the contrary, the reason is clear: Mr, Leach is not a licensed architect in Nevada and he has not
17 || been designated as an expert witness in this matter,
18 Notably, Vegas VP’s Response does not take issue with the fact that NRS 50.275, and the
19 N other authority set forth in WPH’s Special Briefing, stand for the proposition that the standard of
20 | care of an architcct must be determined by an expert witness. (See Special Briefing at 3.) Mr.
21 |11 each does not have a professional license in any discipline of any design engineer in any state,
22 || and Mr. Leach has never held a license as an architect in any state. (See Deposition Transcript of
23 Gary T. Leach, August 19, 2008, Volume 1, Page 71, Line 11-13, attached as Exhibit “A”.)
u Essentially, allowing Mr, Leach to testify to an architect’s standard of care in this case would be
25 || akinto allowing a lawyer to testify to a the standard of care applicable to a doctor in a medical
26 malpractice action. Not only would such testimony regarding the standard of care be unhelpful,
27 || but it would be in contravention of well-established rules.
28
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However, Vegas VP contends that, “Mr. Leach will testify, simply, how WPH’s conduct
relates to the standard of care...” (Claimant’s Response at 2.) Vegas VP does not grasp that Mr.
Leach cannot offer any opinions even “relating” to WPH’s standard of care. Such standard of
care testimony by a fact witness is in contravention of well-established authority. (See Special
Briefing at 3.) Therefore, this panel should exclude any of Mr. Leach’s testimony relating to
standard of care opinions with regard to any architectural services WPH provided on the Project,
as well as any other “expert” opinions.

111,
THE PANEL SHOULD EXCLUDE ANY OF HANK FALSTAD’S TESTIMONY
RELATING TO AN ARCHITECT’S STANDARD OF CARE BECAUSE HE IS NOT
QUALIFIED TO RENDER SUCH OPINIONS

For the same reasons set forth above and in WPH’S Special Briefing, this panel should
exclude Mr. Falstad from providing any standard of care opinions with regard to any architectural
services WPH provided on the Project. As demonstrated, Mr. Falstad is not a licensed architect in
Nevada. (Special Briefing at 2.) As a result, Mr. Falstad should be excluded from offering
opinions on the standard of care of WPH — a Nevada licensed architect — on the Metropolis Project
in Nevada.

Despite the authority cited in WPH’s Special Briefing, Vegas VP “completely disagrees
with WPH’s suggestion that Mr. Falstad must be licensed in Nevada to testify as to the standard of
care for architects in this state.” (Claimant’s Response at 2.) Rather, Vegas VP argues that Mr.
Falstad “is a licensed architect in Wisconsin and Illinois and is imminently qualified to offer his
opinion on the standard of care for all architects, as he has done so as a designated expert in the
State of Nevada for more than 14 years.,” (Claimant’s Response at 3.) Curiously, Vegas VP offers
no authority for that contention. Vegas VP’s suggestion that an architect licensed in one statc can
testify as to the standard of care of “all architects™ is without authority. Vegas VP either ignores
that each state has separate licensure requirements, or is bold enough to suggest that a state’s
unique licensure requirements are meaningless. Regardless, there is no “national” architectural

license, as Vegas VP would like this Panel to believe.
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Further, Vegas VP’s suggestion that Mr. Falstad has opined on the standard of care of
architects as a designated expert in Nevada for more than 14 years is untruthful, as described more
fully below. See infra.

Further, Vegas VP attempts to manipulate the holding of Cheyenne Construction, cited by
WPH in its Special Briefing, to suggest that the lack of a Nevada architectural license is “only one
factor” supporting the exclusion of Mr. Falstad as an expert witness. (Claimant’s Response at 3.)
Assuming, arguendo, that Vegas VP’s understanding of Cheyenne Construction is accurate in this
regard, there are numerous other factors which support excluding Mr. Falstad from offering

opinions on the standard of care of WPH.

Mpr. Falstad has never been asked since he has been living in Las Vegas (for the last 22
years), besides on this case, to opine on an architect’s standard of care as a retained expert.
(See Deposition Transcript of Hank Falstad, October 23, 2008, Page 135, Line 18-22, attached as
Exhibit “B"; emphasis added.)

Mr, Falstad does not recall looking at any technical books, including books on building
codes, in support of the opinions he will be offering at this arbitration. (See Deposition Transcript
of Hank Falstad, Page 12, Line 2-19.) Mr. Falstad has no recollection of looking at the edition of
the UBC in effect at the time the plans and specifications were permitted. /. Mr. Falstad did not
review WPH’s job file, because he “didn’t feel it was necessary.” (See Deposition Transcript of
Hank Falstad, Page 14, Line 2-23.) Mr. Falstad has never stamped any architectural plans for
any type of project in the State of Nevada. (See Deposition Transcript of Hank Falstad, Page 26,
Line 17-25; emphasis added.) Rather, the focus of Mr. Falstad’s practice for the last 14 years in
the State of Nevada is related to his practice of performing plan checking for accessibility
requirements. (See Deposition Transcript of Hank Falstad, Page 30, Line 5-13.) Mr. Falstad
admits that in terms of the practice of architecture, meaning the design and production of
construction documents for construction, he has not done such design work in the last 22 years.

(See Deposition Transcript of Hank Falstad, Page 31, Line 8-15.)
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M, Falstad has never served as the architect of record for any residential structure, and has
never served as architect of record for any structure in Nevada, (See Deposition Transcript of
Hank Falstad, Page 35, Line 24-25, Page 36, Line 1-2.) Mr. Falstad did not undertake any
consultation with other licensed architects in Nevada that do residential work to assist him in
reaching his opinions. (See Deposition Transcript of Hank Falstad, Page 126, Line 20-25.) Mr.
Falstad has never reviewed any Project photographs (See Deposition Transcript of Hank Falstad,
Page 177, Line 7-8.) Mr. Falstad did not review the owner/architect agreement (See
Deposition Transcript of Hank Falstad, Page 193, Line 4-11.) Mr. Falstad believes has only been
involved in one case that went to trial, and in that case he was a defendant. (See Deposition
Transcript of Hank Falstad, Page 145, Line 1-20.)

Mr. Falstad obviously does not have a clear understanding of the standard of care
applicable to licensed Nevada architects. Thus, he should not be able to testify as to that standard
of care at the upcoming arbitration.

IV.
CONCLUSION

For the foregoing reasons, WPH respectfully requests that the Panel preclude Mr. Leach
and Mr. Falstad from providing any standard of care opinion regarding WPH’s professional
architectural services in relation to the Metropolis Project and this arbitration proceeding.

DATED: October 31, 2008 WEIL & DRAGE, APC

Attowreys for Respondent,
WPH ARCHITECTURE, INC,
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AMERICAN ARBITRATION ASSOCIATION

VEGAS VP, LP, a Nevada

limited partnership
Claimant

Casgse No.

79 110 Y 00128 07 HLT

vs.

WPH ARCHITECTURE, INC.

Respondent

WFPH ARCHITECTURE, INC,
Counter-Claimant

VS.

)
)
)
)
)
)
)
)
)
)
)
}
VEGAS VP, LP, a Nevada }
Limited partnership }
)

Counter-Respondent
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ORAL DEPOSITION OF
GARY T. LEACH
AUGUST 19, 2008
VOLUME 1
****a*************i*ﬁ*****k**k*iiwt***t****i***ww***t**
ORAL DEPOSITION OF GARY T. LEACH, produced as a
witness duly sworn by me at the instance of the
Respondent/Counter-Claimant WPH Architecture, Inc.,
taken in the above styled and numbered cause ¢n the
19th day of August, 2008, from 2:54 a.m, to 5:48 p.m.,
before Gloria Phillips, Texas Certified Shorthand
Reporter No. 918, at the offices of Caddell & Chapman,
1331 Lamar, Suite 1070, pursuant to Noftice, the rules
of the American Arbitration Association {(and the
provisions stated on the record or attached therein.)
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71
engineering 1in any state,

Q. Was it engineering in training for c¢ivil, or
what was the --

A, I think it was engineering in training. I
think it's a broad certificate. I don't think it's for
one discipline per se.

Q. Ckay. Have you ever held a license in any
state as a licensed architect or engineer?

A. I have as a contractor, not ag an architect or
engineer.

Q. Okay. So no professiconal licenses in any
discipline of any design engineer, correct?

A. No.

Q. Correct?

A. Not as a design engineer.

Q. Let me ask the question again. I asked you a
double negative. Am I correct, Mr. Leach, that you
don't held and have never held any licenses as a
professional engineer in any discipline in any state,
ever?

A . That's correct.

Q. Am I correct, Mr. Leach, you've never held a
license as an archltect in any state, ever?

A, That's correct.,

Q. And am I correct that you have never been

Merrill Legal Solutions - Houston
1-888-513-9800 www.merrillcorp.com/law
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VEGAS VP,
partnership,
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WPH ARCHITECTURE, INC.,

VEGAS VP,
partnership,

AMERICAN ARBITRATION ASSOCIATION

LP, a Nevada limited

Claimant,

ve. CASE NO.
79 110 Y 00128 07

WPH ARCHITECTURE, INC,.,

Respondent.

Counter-Claimant,

vs,

LP, a Nevada limited

Counter-Respondent.,

DEPOSITION OF

HANK FALSTAD

October 23, 2008
10:10 a.m.

6085 West Twain Avenue, Suite 203
Lag Vegas, Nevada

Karen B. Nowak, CCR No. 476

HLT
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Hank Falstad October 23, 2008

135
Q. Do you have that?
A. Yes, I see that.
Q. Okay. On these various you have the name of

the project and then the descripticn of what was

invelved with the project.

A, Okay.

Q. Do you have that?

A Yes.

Q. When you've been retained as a consultant

over the past four years, have you been primarily
retained to opine on ADA issues?

A. Yes,

Q. And in any of these prior consulting
retentions that you'wve undertaken, were any of them,
did any of them involve you being retained to opine on
the architect standard of care?

A. No.

Q. Have you ever been asked, since you have been
living in Las Vegasg, besides this project, have you
ever been retained as an expert to opine on an
architect standard of care?

A, No.

MS. WEIL: Let's go ahead and mark this as

Exhibit 205,

\ \ \
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Hank Falstad

October 23, 2008

12

booksg?

A. I don't recall looking at any technical
books.

Q. Did you lock at any codes like the code that
wag in effect when this building was permitted?

A, Well, that would be a technical book.

Q. Okay. So you don't know if you lcoked at any
codes?

A. No, 1 really deon't.

Q. Do you know what

project was permitted?

A. UBC.

Q. What year?

A. I don't remember
Q. Okay. So as you

believe that you looked at

was in effect when these plans and specifications were

permitted?

A. I don't have any

Q. What documents did you review in order to

prepare the opinions which you'll be expressing at

arbitration?

A, Well, these documents that are in front of

me .,

Q. The report that you wrote. Let me just go

code under which this

that.
gsit here today, you don't

the edition of the UBC that

recollection of doing so0.
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14

A. Yes, I am,

Q. Okay. And in the practice of architecture
typically architects maintain a job file that contains
all their correspondence and information received
through the course of the design and construction of
the project.

A, Okay.

Do you understand that's typically --
Yes.
-- what happens?

Yes.

Lo T o I .~

And that on this particular project are you
aware that WPH did, in fact, maintain a job file that
included basically all of the information,
correspondence, e-mails, basically everything that
occurred on this job?

A. I have not reviewed everything. I've
reviewed a few things.

Q. Qkay.

A. But have I reviewed their whole Jjok file?

The answer is no.

Q. Okay. Why not?
A, I didn't feel it was necegsary.
Q. Is it your position, Mr. Falstad, that you

didn't think it would be important to xeview the
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26
Fair Housing?

A. What I'm saying is I wanted my fellow
architects to know that I was never going to compete
with them in the design profession. So as a result of
that, they're much more comfortable having me take a
look at their work product because they know that I'm
never going to copy anything or never going to go back
to a client and say you should have hired me as the
architect and I would have done it right for you.

Q. Well, in your experience in Nevada, are wmost
ADA and Fair Housing consultants also licensed
architects in Nevada?

A. Very few.

Q. So you're not licensed in Nevada. Are you
licensed in any other states?

A. No.

Q. 50 would it be fair to say that you have
never stamped any architectural plans for any type of
projects in the state of Nevada?

A. That's correct.

Q. And you don'‘t affix any type of seal or stamp
to plans that you check for ADA or Fair Housing;

correct?

A. We will stamp all the drawings that we plan

check that we have plan checked them. And on that
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one of the requirements for the Texas license was also
to be certified by the code council, but it was called
a different -- it was not called the International Code
Council at that time.

Q. Okay. So is it fair teoc say that for the last
14 years in the state of Nevada that you've bheen
performing plan checking for accessibility?

A, Correct.

Q. And that's been the focus of your practice in
your c¢ompany called Access Technologies Services?

A, Yes. It's not always been called that. But

that's essentially what I've been doing for the last

14 years,

Q. Is that when you moved to Nevada was 14 years
ago?

A, Beg your pardon?

Q. You moved to Nevada 14 yeazxs ago?

A. No. Abeout 22 years ago.

Q. Okay. So between 22 years ago and 14 years

ago, what kind of work were you doing in Nevada?

A. Essentially retired. Got bored to death.

Q. Ckay. So did you sit for this exam to obtain
your ICC credential 14 years ago?

A. Yes.

Q. Is it fair to say that you've not practiced

WPHO0574
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A,

Q.

A.

Q.

regard
A,
Q.
A.
Q.
of what

archite

Q.

architecture for the last 22 years?

today is a very specialization of the overall practice

of architecture.

accesgibility?

architecture, meaning the design and production of
construction documents for construction, is it fair to

say that you've not practiced architecture in that

8o If you retired 22 years age, that was, what, 19867

A. Yeah, That's all on ocur website. Basically
I had my own architectural company. I had my own, you
know, for -- during that period of time. I also had a

design-build company during that period of time,

website. But if you could just tell me. And we'll

31

Well, I would like to say that my practice

Looking for code compliance for

Right.

ckay., But in termg of the practice of

for --
I do no design work. That is correct.
And you'wve not done s¢ for the last 22 years?
That's probably correct.
Okay. Well, if yvou'd give me a desgcription
type of work you've been doing in the field of

cture from 1965 until you retired 22 years ago.

Okay. Well, 1 appreciate that it's on your
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35

Q. And in that ten vears did F & D, Inc., serve
as the design-builder of any residential projects?

A, No.

Q. Can you give me an example of some of the
types of commercial buildings that F & D, Inc.,
designed and built?

A. We did a lot of remodeling for Illinois Bell
Telephone. We did new construction for manufacturing
companies. Hirsch was one of them, You know, most of
these companies don't exist anymore.

Q. Ckay.

A, We did a lot of work for pharmaceutical
companies.

Q. Have you evexr served as architect of record
for any residential structure?

A, No. I should guantify that a little bit. In

the practice of architecture, somewhat similar to the
practice of law, if you -- the firat job I ever had,
the architect told me that you've got to decide whether
you want to deo residential work or commercial because
whatever you -- you can't do both. So I decided I
didn't want to do residential. Thatts why all I did
was commerg¢ial.

Q. Okay. Well, am I correct that you have never

served as architect of record for any residential
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structure?

A, That's correct.

Q. And you've never served as architect of
record for any structure in Nevada.

A. That's correct.

Q. Okay. 8o between 1986 and the year 2000,
would it be fair to say that you were -- I'm sOrry.

How many years were you retired? From '86 to when?

A, There's a period of - you know, I've been
working going on 15 years now. 80 back it up, and
that's a period of time for about seven years that I
was retired.

Q. Okay. So from about 1986 to '73 you were
retired -- wait, '72?

A. About that.

Q. Ckay. Retired. And then do you know when
you formed Access Technologies or predecessor company
to 1it?

A. Well, about 15 years ago.

Q. Okay. So that would be somewhere around
1972 ~-- I mean, excuse me, ninety -- 20027 My dates
are bad. No. r9z, Thank you. About 19927

A, Okay.

Q. Sorry. I'm having trouble adding. Qkay. So
in 1952 you formed =some other company, not Access
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42

A, The answer to that was I'm sure I had some
guestions on apecific ones. And I asked Gary that, and
Gary gave me his answer,

Q. Ckay. So you didn't discusse each CPR. But
you think you discussed some of them?

A. That I had guestions on.

Q. Okay. Do you know which ones those were
generally?

A, No, I do not.

Q. Now, were you provided with just the CPRa?
Or were you provided with the CPRs and anything else?

AL No. I think it was just the CPRs.

Q. Okay. And then what other documents did you

review before preparing this July 25th, 2008, report?

A, I believe I said just the CPRs.

Q. Just the CPRs. Did you review any
architectural plans and specifications before producing
the report of July 25th, 20087

A. You know, there's a typo in this, And we
sent it out. And then after it was sent out, you know,
I noticed that the staff had put in that I reviewed the
architectural drawings. And that was not true,. I did
not review the architectural drawings.

Q. What line are you referring te that contains

the --
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43

A. Right above the 1 through 11. "I have found

the architectural drawings deficient in the following."

Q. Yes.
A, I d4id not review the architectural drawings.
Q. So these opinions in items 1 through 11,

those are egsentially just based on your review of the

CPR8?
A, Right, That's kind of a gsummary of the CPRs.
Q. Okay.
A. 8¢ it should read, "I have found the

architect deficient in the following."

Q. Okay. 8o that shouldn't say, "I found the

architectural drawings deficient.!

A. No. No.

Q. Okay. When did you notice this typo?

A. When I read the work product of the cffice.
Q. Was that before you signed it?

A. I never -- I -- I never proofread anything.

The ptaff knows that I do not procofread things before I
sign it. They give it to me, and I sign it. It's not
until after -- I'm not good at proofreading. So that's

their job to be sure that they get it right.

Q. Well, did you dictate this letter and --
A. No.
Q. -- then your staff transcribed it?
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Hank Falstad

126

Q. Okay. Item No. 2 in your handwritten note
says, "Does not want lengthy analysis."

A. Yes.

Q. Did Mr. Paly tell you don't bother doing a
lengthy analysis?

A, He said he doesn't need that,

Q. Okay. Let's go to your e-mail dated
September 16th, 2008.

A, Okay.

Q. In the bottom of that page, actually it's an
e-mail that says September 15th, 2008. You say guote,

"I also assume that Jean will be doing her best to try
and disqualify me as your expert witness. I will be

prepared."

What, Mr. Falstad, have you done to prepare
yourself from being disqualified as an expert?
A, Just tell the truth. I'm told you're a good
attorney. You're not a sloppy oOne. So be prepared.

She's not an amateur.

Q. Did you undertake consultation with any other
licensed architects in the state that do residential

work to assgist you in reaching your opinions?

A, No. I think that I've reviewed wmore plans
than anybody in the ccocuntry. So well qualified to

render opinions on plansa,

WPHO0580
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177
A, The kind of pipe that's in there is really
immaterial.
Q. Well, I'm talking about exposed pipe not in
soffits, galvanized steel exposed pipe not in soffits.
A. I don't know that. But the photographs would

indicate what kind of pipe that was.

Q. Okay. Did you ever review any photographs?
A, No.
Q. Okay. You have a September 4th, 2008,

summary review of change proposals 2 through 10 and 11
through 15. Does that encompass all of the CPRa that
are at issue in this cage?

A I don't know.

Q. So you reviewed those, and you believe that
Mr. Leach testified adegquately about them?

A. Correct,
Q. Ckay. September 4th, 2008, "Deax Rick, I

have reviewed the drawings of The Metropolis Lofts and

Flats, and the following are my comments.” You see
that?

A. Yes.

Q. Ckay. And you identify the variousg plans

that you've reviewed.

A, Correct.

Q. And you state, "On this issue I do not see,"
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see that? When is the first time you reviewed this
document, 1if ever?
A I don't think I ever reviewed it.
Q. And you did not believe that it was important
to review the owner-architect agreement before
rendering your opinion that the architect fell below
the standard of care?
A. No.
Q. Why not?
A. Because my opinions are based upon the work
product., It has nothing to do with the contract.
Q. All right. Would you take a moment and

review the agreement.

questions you're going to ask him are going to be
objectionable based on the legal conclusien.

BY MS. WEIL:

Q. Let me just ask you this: In your mind,

opinions concerning the standard of care?

A. No.

MR, DALY: You want him to read the enti
thing?

MS. WEIL: I would like him to review it.

MR . DALY: He's not an attorney. So any

Mr. Falstad, it doesn't matter what the owner-architect

agreement says, that wouldn't have any impact on your

re
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identified this as Exhibit No. 202,
Okay. Let's go to the first, this page 2 of
3. It says, "A list of cases in which Mr. Falstad was
retained is also attached. Of those cases, to the best

of Mr. Falstad's rececllection, he was deposed in the

ftollowing. ™ Do you see that?
A, Yes,
Q. In reviewing this list, are you able -- does

that refresh your recollection of which of these cases,

if any, went to trial or arbitration?

A, I think New York-New York is the only one,

Q. Ckay. In that case were you an expert or a
party?

A. Party.

Q. What was the nature of your involvement as a
party?

A. We got sued for negligence. And Nick handled

that one.

Q. Nick Wieczorek?

A. Yes.

Q. Right. You and I talked about that one.
A, Yeah.

Q. And you won that case; correct?

A. Right. Well, kind of.

Q. What do you mean kind of?
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