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By:
DEPUTY CLERK

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

THE STATE OF NEVADA,

HONALD A, N, JR, CLERK

Plaintiff, Case No. LAY 7- /728
VS, Dept. No. %

ecnpan Dane ne £y ,

Defendant.

COURT SERVICES REPORT




Wahoe County Pretrial Sewces

Assessment Report
Case Filing

Filed Name
DUNCKLEY, BRENDAN

Arrest
Booked Name Arresting Agency Booking Number | Arrest Date
DUNCKLEY, BRENDAN RENC PCOLICE DEPT 07-09242 04/30/2007
Case Number NOC Type Description Counts Court Bail Amt/Type
07-167896 04346 M ASSAULT 1 RMC 356 B
Defendant Information
Sex Race ' Birthdate Age Height Weight S5 Number
M WHITE . 07/04/1976 31 5' os" 178 On File
Address Residence Born
L, NY
4458 HIGH, PLAINS DRIVE Gounty: 07 ¥r 06 Mo CARME r '
RENCO, NV 88523
Telephone Time at Current Address Primary Language
(775) 787-1961 01 ¥r 00 Mo ENGLISH
Lives With Relationship D Number Type Expiration Date
MORGAN DUNCKLEY WIFE
Marital Status How Long Military Service Discharge
MARRIED : NONE
Employment/Support Status How Long
Employed 01/00
Employer Employer Telephone
ESSENTIAT, PARKING (775) 378-7657
Defendant Justice Identifier Codes/Criminal History
FBI Number | SID Number
Arrests Violent Fels Felonies Violent Misd ~ Misdemeanors MMSD Traffic Dul Pending
Comments

MR DUNCKLEY REPORTS HE HAS BEEN IN THE AREA FOR 7 1/2 YRS. HE HAS BEEN AT HIS CURRENT
ADDRESS FOR 1 YR. HE LIVES WITH HIS WIFE. THE DEFENDANT AND HIS WIFE ARE EMPLOYED AT
ESSENTIAL PARKING CONTROL (BOOTING). THE DEFENDANT HAS A HISTORY OF VIOLENCE. HE IS

CURRENTLY PENDING FELONY CHGS IN DC. DANGER TC THE COMMUNITY WOULD APPEAR HIGH.
NOTHING VERIFIED.

Assessment Status

Assessment tnitials
MISD NR RLOVATO

Incident No. HO0008940 Page 1




07/:03/2007

D@rmination of Indigency Reft | Page 1 of 1

Client; DUNCKLEY, BRENDAN ‘ SSN:On File
Caseft: 07-167596 DOB:07/04/1976

Identification
Court:
RENC MUNTCIPAL COURT
Charge(s):
ASSRULT .
Address: : Length: Phone:
4458 HIGH PLAINS DRIVE RENO, NV 8%523 01 Yr 00 Ma CTTs T87-1961
Occupation and Empioyer:
DIRECTOR OF OPERATIONS
ESSENTIAL PARXKING CONTROL

Financial Information

Asset VEH 5,000 .

Income EMPLOYMENT 1,600 DEF 1,600/ SPOUSE 2,000

Fxpense RENT AND UTL 1,000

Expenss CAR PAYMENT 500

Ixpense CHILD SUPPBORT 375

Liability ~ CREDIT'CRREDS/ L 22,300

SUMMARY : - ASSETS: 5,000 . INCOME : 1,600
TLTEBILITIES: -22,300 EXPENSES: -1,875

NET WORTH: -17,300 CASH FLOW: =275

Determination:  INDTGENT

Recommendation

The above constitutes my recommendation to the court. | have explained my recommendation to the party.

Screening Agent/Witness: Date:
Comments:
Mr. Dunckley claims no money or assets to retain private counsel. He lives with his

mether in law who helps him financially.
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE

STATE OF NEVADA,
Plaintiff,

VS,

BRENDAN DUNCKLEY

Defendant.
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Case No. CR07-1728
DeptNo. D4 |

APPLICATION FOR SETTING

TYPE OF ACTION:

MATTER TO BE HEARD:

DATE OF APPLICATION:

COUNSEL FOR DEFENDANT(S):

Setting at 09:00:00 on 7/17/2007

Criminal
Arraignment
71312007

David C. O'Mara, Esaq.
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CODE 1800

Richard A. Gammick
#001510

P.O. Box 30083

Reno, NV 89520-3083
(775) 328-3200
Attorney for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE.

x * %
THE STATE CF NEVADA,
Plaintiff,
~ Case No. CR07-1728
V.
: Dept. No. 4
BRENDAN DUNCKLEY,
Defendant,
/
INFORMATION

RICHARD A. GAMMICK, District Attorney within and for the
County of Washoe, State of Nevada, in the name and by the authority
of the State of Nevada, informs the above entitled Court that BRENDAN

DUNCKLEY, the defendant above named, has committed the crimes of:

COUNT I. SEXUAL ASSAULT ON A CHILD, a violation of NRS

200.366, a felony, (F1000) in the manner following:

That the said defendant on or between the 14th day of
August A.D., 1998, and the 13th day of August A.D., 2000, or
thereabout, and before the filing of this Information, at and within
the County of Washoe, State of Nevada, did willfully and unlawfully .

subject ASHLEY V., a female child under the age of fourteen years,
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having a date of birth of August 14, 1986, to sexual penetratiomn,
against the victim's will or under conditions in which the defendant
knew or should have known that the victim was mentally or physically
incapable of resisting or understanding the nature of the defendant's
conduct, to wit, sexual intercourse, in a parking lot at or near
Longley Lane, Reno, Washoe County, Nevada;

or in the alternative,

COUNT II.  LEWDNESS WITH A CHILD UNDER THE AGE OF FOURTEEN

YEARS, a violation of NRS 201.230, a felony, (F650) in the manner
following: |

That the said defendant on or between the 14th day of
August A.D., 1998, and the 13th day of August A.D., 2000, or
thereabout, and before the filing of this Information, at and within-
the County of Wéshoe, State of Nevada, did willfully, unlawfully, and
lewdly commit a lewd or lascivious act upon or with the body of
ASHLEY V., having a date of birth of August 14, 198%, a female child
under the age of fourteen years at éhe time that the said act was
committed, in that the said defendant engaged the victim in sexual
intercourse at or near Longley Lane, Reno, Washoe County, Nevada,
and/or put his hand down her pants to fondle her genital area in an
elevator at the Atlantis Hotel and Casino, 3800 South Virginia
Street, Renco, Washoe County, Nevada, with the intent of arousing,
appealing to, or gratifying the lust, passions, or sexual desires of
himself or the child;

or in the alternative,

/17
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COUNT III. STATUTORY SEXUAL SEDUCTION, a violation of NRS

200.364 and NRS 200.368, a felony, (F1010) in the manner following:

That the said defendant on or between the 14th day of
August A.D., 1998, and the 13th day of August A.D., 2000, or
thereabout, and before the filing of this Information, at and within

the County of Washoe, State of Nevada, did willfully and unlawfully,

being over 21 years of age, commit an act of statutory sexual

seduction with the person of ASHLEY V., having a date of birth of
August 14, 1986,, who was then and there under the age of 1lé years,
in that the said defendant engaged in an act of sexual intercourse
with the said ASHLEY V. in a parking lot at or near Longley Lane,
Reno, Washoe County, Nevada.

COUNT IV. SEXUAL ASSAULT, a violation of NRS 200.366, a

felony, {(F1000) in the manner following:

| That the said defendant on the 10th day of March A.D.,
2007, or thereabout, and before the filing of this Information, at
and within the County of Washoe, State of Nevada, did willfully and
unlawfully subject JESSICA H. to sexual penetration, against the
victim's will and/or under conditions in which the defendant knew or
should have known that the victim was mentally or physically'
incapable of resisting or understanding the nature of the defendant's
conduct, to wit, fellatio at 1675 Sky Mountain Drive, #827, Reno,
Washoe County, Nevada. |
/1
/1
/11
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All of which is contrary to the form of the Statute in such

case made and provided, and against the peace and dignity of the

State of Nevada.

RICHARD A. GAMMICK
District Attorney
Washoe County, Nevada

St/ cese

DAVID W. CLIFTON /
1653
Chief Deputy District Attorney
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The following are the names and addresses of such witnesses
as are known to me at the time of the filing of the within

Information:

RENC POLICE DEPARTMENT

DETECTIVE T.K. BROOME
OFFICER SCOTT HEGLAR

" ASHLEY V., Silver Springs Conservation Camp

JESSICA RAE H.

The party executing this document hereby affirms that this
document submitted for recording does not contain the social security

number of any person or persons pursuant to NRS 239B.230.

RICHARD A. GAMMICK
District Attorney
Washoe County, Nevada

WAV

e

By ;
DAVID W. CLIFTON/
1653
Chief Deputy District Attorney

PCN RPD0O726517C
PCN RPD0726524C

07068446

10
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"IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

VS,

Plaintiff,

IN AND FOR THE COUNTY OF COUNTY OF WASHOE

THE STATE OF NEVADA,

Dept. No.

BRENDAN DUNCKLEY

PROCEEDINGS

o

Case No

7-1728

11




STATE OF NEVADA vs. BRENDAN DUNCKLEY — RCR 2007-033884
July 19, 2007

Received of Justice of the Peace of Reno Township Documents to be filed:

—

TRANSCRIPT OF PROCEEDINGS HELD ON JULY 2, 2007

2. SECOND AMENDED CRIMINAL COMPLAINT; ARREST REPORT AND DECLARATION OF PROBABLE
CAUSE (RPD 0726517C); CRIMINAL COMPLAINT; ARREST REPORT AND DECLARATION OF
PROBABLE CAUSE (RPD 0726524C);

3. APPLICATION FOR APPOINTMENT OF PUBLIC DEFENDER; WASHOE COUNTY PUBLIC DEFENDER
CASE CONFLICT NOTIFICATION

4. CERTIFIED COPY OF COURT DOCKET |

5. ACTION BAIL BOND IN THE SUM OF $15,000.00 (POWER NO. A25-00325488); ACTION BAIL BOND IN
THE SUM OF $18,500.00 (POWER NO. A25-00325487) :

12
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IN THE JUSTICES COURT OF THE STATE OF NEVADA
IN AND FOR THE COCUNTY OF WASHOE

HONORABLE HAROLD ALBRIGHT, JUSTICE OF THE PEACE

THE STATE OF NEVADA, ) Case No. RCRZ2007-033884
)

Plaintiff, 3 Dept. No. 4
)
vs. )

)

BRENDAN DUNCKLEY, )

)

)

Defendant.

TRANSCRIPT OF PROCEEDINGS
PRELIMINARY EXAMINATION
Monday, July 2, 2007

APPEARANCES:

For the Plaintiff: DAVID W. CLIFTON, ESQ.,
Deputy District Attorney
One South Sierra Street
Reno, Nevada 89520

For the Defendant: DAVID C. O'MARA, ESQ.,
Attorney at Law
P.O. Box 2270
Reno, Nevada 8838505

Reported by: EVELYN J. STUBBS, CCR #3586

13
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WITNESSES:

JESSICA H.
MICHELLE A.
ASHLEY V.

TCM KEITH BROCME

EXHIBITS;

None Marked

I NDE X

DIRECT CRQGSS

REDIRECT RECRGCSS

5 25
43 54
61 76
90 110

Marked for
IDENTIFICATION

38
56
85

40
58

Admitted into

EVIDENCE

14
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RENO, NEVADA; MONDAY, JULY 2, 2007; 2:47 P.M,.

--o00o--

THE COURT: This is the time set for Case Number
RCR 2007-033884, State wversus Brendan Dunckley, who 1is
present in court with his attorney, David O'Mara.

Mr. Clifton is here on behalf of the State.

Are we ready to proceed to preliminary hearing?

MR. CLIFTON: State's ready, Your Honor.

MR. O'MARA: Ready, Your Hcnor.

THE CQOURT: Thank you.

MR. CLIFTON: We will have up to four witnesses.
I'm not sure if we will call them all or if all of them
are here, I have three victims in this case I have not
met, so0 I'm not sure on the exact dates, so I may have to
juggle some dates on motions to amend or depending on how
the testimony goes.

Right now you can see the counts are charged
fairly broadly as far as the dates as far as cases more
than two-years old.

We're prepared to go forward with our first
witness who 1s here and ready to be sworn.

Will there be a Rule of Exclusion bkeing invoked?

MR. O'MARA: Yes, there will be, Your Honor.

15
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THE COURT: All right. The Rule of Exclusion
has been invcked, and that's a rule to preserve the
purity of the testimony on the =stand.

S0 you're ordered to step out of the courtrocom.
You cannot discuss the case with any other person, except
the two attorneys, until you're released from the rule
later today.

MR. O'MARA: Your Honor, if you could please
advise all of the witnesses as they come in and out of
the courtroom. I only see that there's one witness at
this time, but if there's subsequent witnesses, 1f they
could alsc be given the exclusionary rule as they leave.

THE COURT: 1Is there only one witness in the
courtroom?

MR. CLIFTON: No, there's two right now.

THE COQOURT: Okay. What's your nameg, ma'am?

AUDIENCE MEMBER: Jessica.

THE COURT: Jessica. Qkay. What's your name?

AUDIENCE MEMBER: Jolene,

THE COURT: 1Is she going to be a witness?

MR. CLIFTON: No.

THE COURT: Is Jessica going to be a witness?

MR. CLIFTON: Yes, and Detective Broome.

THE COURT: All right. Detective, thank you.

16
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Who is going to be your first witness?

MR. CLIFTON: Jessica.

THE COURT: If you'll come forward, Jessica. If
you'll step out, please, Detective, and I'll try and
watch for witnesses.

MR. O'MARA: Thank you very much, Your Honor.

THE CQURT: If you'll come around here. There's
a little door handle that will let you into the witness
stand. When you step in you may feel some movement, but
it's kind of a leveling device.

Let me swear you in, please.

JESSICA H.,
called as a witness by the plaintiff herein,
being first duly sworn, was examined

and tegtified as follows:

DIRECT EXAMINATICN

BY MR. CLIFTON:

Q Please tell us your first name.

A Jessica.

Q Is that standard spelling?

A Yes.

Q And your last name begins with what letter?
5

17
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A H.

Q What's your date of birth?

A 8-5-83.

Q Are you currently a resident of Washoe County,
Nevada?

A Yes, I am.

Q How long have you resided here?

A Five vyears.

Q I want to direct your attention to March 10th of
this year, 2007. Do you recall your whereabouts, say, in

the evening of that particular date?

A

Q
year?
A

Q

Yes.

Did you have a boyfriend at that time of the

Yes.

On March 10th, did you become inveolved in a

fight that day or any type of breakup?

A

Q

Yes, I did.

Do you recall having occasion to go for a walk

because of that breakup?

A

Yes.
Was he living with ycu at the time?
Yes.

What was that address?

18
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A 1675 S5ky Mountain Drive, Apartment 827.

MRE. CLIFTON: Your Honor, that's my first
amendment . I notice on Count VI, which is Page 4 of the
amended criminal complaint, it has the apartment listed
as 287. It has the first two numbers transposed. I
would ésk it be amended by interlineation to "Apartment
827," please, on line 12.

THE COCURT: All right. 827 has been substituted
for 287.

MR. CLIFTON: Thank you.

BY MR. CLIFTON:

Q Jessica, was that in Reno, Washoe County,
Nevada?

A Yes.

Q Were you upset over this fight or breakup with

your boyfriend?

pa\ Yeah.

Q Which was it? Was it both --

A It was Jjust an argument.

Q Let's call it that, an argument. What's his

first name?
A Emialiano.
Q Ckay. E-M --

A E-M-I-A-L-I-A-N-O.

19
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Q Had you had anything tc drink that evening or

afternoon?

A Yes.

Q Was it because of the argument or even before
that?

A No, it was just before that.

Q Okay. So you weren't drinking because of the

argument or fight?
A No.
Q Did you have occasicn then to go for a walk from

that particular apartment?

A Yes.
Q Do you remember where you went?
P I was going to walk to my brother's house and I

decided not to.

Q Did you stop anywhere before coming back to the
apartment?

A I walked down the street and turned around and
came back.

Q So you didn't stop anywhere else; at a store or

anything like that?

A No.
Q S0 you only went a block and started coming
back?

20
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A Yeah.
Q As you were coming back do you recall anybody
that you thought was a little out of place or unusual as

far as behind you or following you?

A Yes.
Q Can you describe?
A I was just walking down the street and someone

wag in the car and asked me if I needed a ride.

Q And that was on vyour way back to the apartment?
A Yeah.

Q So you were going back toward your apartment?l
A Yes.

Q Waé it a male or female?

A Male.

Q Was he in a vehicle?

A Yes.

Q What type?
A It wag a minivan.

Q And he pulled up alongside of you?

A Um-hum.

Q Did he have his window down?

A Yes.

Q Was it the passenger window or the driver's
window?

21
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A The passenger.
Q He said what to you?
A "Do you need a ride?"

Q What did you respond, if anything?
A I just kept walking.

QR You didn't say anything?

A No.

Q What happened next?

A Then he asked me again, and I Jjust kept walking.
Q You didn't say anything again?

A (Shakes head.)

Q Answer out loud for the reporter.

A No.

Q What happened after that, the second time?

A I just walked to my apartment.

] Okay. Was he still following you or along
of you or what?

A Not that I knew of.

Q So you thought when you were goling to your
apartment he wasn't behind you anymore?

A Yeg, sir.

Q Did anything happen as you approached your
apartment?

A No.

10

side
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Q

anything?

A

Q

Q
left for

A

wouldn't

A

Okavy. Are yvou on the first floor, second, what?

Second.
Stairs or elevator?
Stairs.

Is there a name for these apartments or

Vista Ridge.

And you're still alone, correct?

Yes.

You're not carrying anything?

No.

Do you even have a purse, do you know?

No.

Was your boyfriend at the apartment when you
this walk?

Yes.

How long were you gone?

20 minutes, 15 minutes.

Did you know whether he would be there or not
got back?

Yeg.

All right. Did you think he would be or

be?

Yeah, I suspected he would be there. He

11
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wouldn't have gone anywhere.

QR When you got home you went up the stairs, I take
it?

A Yes.

Q And you approached your door?

A Um-hum.

Q Was your door locked or open?

A It was unlocked.

Q Did you go inside?

A Yes, I did.

Q Can you tell us what happened next?

A I walked into my apartment and said, "Josgh,"
walked straight back --

Q Who is Josh?

A That's what I call my ex-boyfriend.

Q Did you yell it out like you were looking for
him?

A Yeah, and I walked straight back --

Q Into the apartment?

A And to the right is the bedroom. And I said his
name one more time, He wasn't there. I turned to the

left, and I looked into the bathroom, and I heard the

front door. And there he was standing right there.
Q When you say "he," are you referring to Josh?
12
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A No.
Q Somebody else?
A Somebody else.
Q Let's gtick with Josh for a minute. Did you
find Josh?
A No.

Q So you expected him to be there, but after this

20 minutes he had left?

A Yeah.

Q Sometime during that 20 minutes that you were
gone?

A Yes.

Q So you call out to him, walk around the

apartment, and don't find him?

A Yeah.

9] Something drew your attention to your front
dooxr?

A Um-hum,

Q What was it?

A I heard someone come into my apartment.

Q Did you cloge the door behind when you went in?

A I c¢losed the door behind me, but my door, if you

just let it swing closed, it will bounce right back open,

it will stay cracked.

13
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Q :So you didn't latch it or lock it, deadbolt it
or anything like that?

A No.

Q Even when you came back from this walk it was in

that condition also?

A No.

Q It wag shut?

A Yeah.

Q Was it locked?

A No.

Q Were you able to just turn the handle and walk

in, that's what you mean by open?

A Yes,.

Q The door itself was closed, though?

A Um-hum.

Q So when you looked back and you see this person,

he wouldn't have needed a key to get in?

A No.
Q Was the door part way open or all the way open?
A It doesn't latch all the way closed. You can

just push.
Q When you see him, was the door all the way open
Or part way open?

A It was closed, like behind him was the door.
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Q So he had come into the apartment?
A Um-hum.

Q ind the door closed behind him?

A Yes.

Q Or he closed the door?

A (Nods head.)

Q And vou didn't agree to this?

A No.

Q You didn't even know he was behind you?
A No.

Q You didn't even know he'd come into the

apartment?

A No.
Q How did you react?
A I was startled, I was scared.

Q What did you do?

A He told me -- he stood right there and he told
me to suck his dick.

Q Did you recognize this person from any earlier
occasion that night before you saw him in the apartment?

A No.

Q Was i1t the same man that was in the van outside
that had approached you on the street?

A I didn't really look at him that good when T was

15
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walking down the street.

Q S50 you don't know che way or the other?
A No.
Q And that's the perscn you never answered anyway,

correct?

A Um-hum.,

2 So this person that ccmes in the door, yvou don't
know if you're seeing him for the first time or if he
could have been the person in that wvan; is that what
you're sgsaying?

A Yes.

Q@  Did you recognize this person from anytime,

anywhere that you'd seen him befcre?

A No.

Q Didn't think you knew him?

A No.

Q So after he says that and you're shocked or

startled, what did you do or say?
A I had neo choice but to. He was in the front

door and the other way to get out is off the balcony.

S50 I went and -- to do it, but I bit him.
Q Okay. Where were you when this happened?
A I was in the back part of my apartment.
Q Did you try to lock yourself in a bathroom or
16
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bedroom or anything?

A

Q

offtr

A

Q

No.

Did he come to you or did you go to him?
I went to him.

This person you never met before?

Yes.

All right. Did you take any of your clothes

No.

Did he take any of his clothes off?
No.

Was it a zipper, buttoned?
Buttoned, it wasg his pants.

Ckay. And who undid his ﬁants?

He did.

When he said that to you, did he already have

his penis exposed?

A

Q

He was exposing it.

As he was saying it?

Yes.

Were you scared, frightened?

Yes, I was very scared, very frightened.
Did he threaten you?

No.
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Q

it and -

Q

A

Q

Did you argue with him, say anything to him?

No, I didn't know what to do. He told me to do

What were you afraid of?
Of him.

Did he have any weapon?
No.

Did he threaten to hit you, strike you, anythin

like that?

A

Q
get away
anything

A

Q

No.

All right. And you didn't try to aveoid him or
or say, "I'm going to call the cops," or
like that?

I didn't have any way to.

I mean, you didmn't say that though, either?
No.

You had no way to call anybody or --

No.

Was it close proximity, him to you?

Um-hum. It's a very small apartment.

Do you have a phone in the apartment?

No, I don't.

Okay. So when you went toward him --

Um-hum.

18
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Q

-- were you both standing? Wer

was somebody on a chair?

A

Q

A

Q
anything
A

Q

A

Q

erection?

A

Q

A

tried to

e you kneeling or

He was standing, I was standing.

Okay. And you just bent down?
Um-hum.

And you said you bit him?

Yes.

Did he have an erection?

Yes.

Was this consensual in any way?
No.

You're certain you hadn't seen
before this happened at all?
No, I've never seen him before.
When you went down on him, you
Um-hum.

He had an erection?

(Nods head.)

After you bit him did he still

No, no.
Did he say anything?
He said "stop" or -- you know,

run out of the apartment and I

19

him in a bar or

bit him?

maintain the

that wag it. He

chased him.
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A

Don't go that far yet.

He said stop or said something?
He said "ow." |

Ow or stop?

Um-hum.

Did he strike you, hit you?

He slightly hit me upside my head so that I

would stop.

Q

Okay. He was blocking your only realistic exit

to the apartment; is that what you said before?

A Yes.

Q And your boyfriend was not there?

A No.

Q S0 you had nowhere else vou could go. And
you're afraid of him, but he didn't have a weapon. What

were you afraid of?

A

Q

A

Q

flaccid?

A

Q

I didn't know what would happen.
That he might strike you?
Yes.

Okay. After you bit him, his penis went

Yesg,
It was no longer erect, correct?

No.

20
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Q

remember?

A

Q

Did you still try to keep biting him or do you

No, he ran.

That chair --

THE COURT: That was the movement I was trying

to warn you about.

BY MR. CLIFTON:

Q That chair just does it on its own. I never
noticed that before. I'm sorry, Jessica.

A He pulled up his pants and ran out.

Q Were you glad to see that, that he left?

A Yeah, but I was angry. I chased him.

Q Okay. Chased him. Were you yelling?

A Yes.

Q What were you yelling?

A "Stop him. Stop him."

o] Were you yelling that to other people?

A Yeah.

Q Do you know if they were men or women?

A As we were going down the hallway and I looked

down at the parking lot, I saw two guys walking,

told them, "Help me. Stop him."

Q

A

And did they?

Yes.

21

and I
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Q And were the police called?

A Yes.

Q And they came and interviewed you?

A Yes.

Q Did you tell them about the stranger that came

into your apartment and told you to, dgquote, suck his

dick?
A Yes.
Q Is that the way you explained it to them?
A Yes.,
Q Do you recall this person well enough to give us

a description of him?

A No.

Q Okay. Was he black or white?

A He was white.

Q Did he have hair?

A Yeah.

Q Was he wearing a hat?

A No.

Q Do you remember the color of the hair?

Fiy Brown.

Q Okay. Do you know how old he was, by any
chance?

A In his 30s.
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Q Okay. That's a description. Do you remember
anything about what he was wearing?
A He had on jeans and a black leather jacket that

I kept trying to grab.

Q To grab when?

A When I was chasing him,

Q So you actually were like right behind him?

A Yes.

Q When these men caught him or tackledrhim, did

you tell them what he had done to you also?
A I tried hitting him in his face and that's the
time when my boyfriend at the time came running up and

asked me what happened, because he was in the parking

lot.
Q But he didn't hear or see any of this happen --
A No.
Q -- to your knowledge?
A No.
Q He didn't come in and interrupt while it was

happening or anything like that?

A No.

Q If you saw this person again do you think you
would recognize him or remember him?

A {Nods head.)
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today?
A

Q

You need to answer ocut loud.

Yes.

OCkay. Do you see him here in the courtroom

Yes.

Is he in front of this bar toward me or is he

behind the bkar?

A

In front.

Can you tell me what he's wearing today?
A black suit.

Where is he seated in relation to me?

To the side of you.

Right side or left side.

Left.

How many pecple over, cone or two?

Cne.

The person right next to me?

No, next to the person, so two people over.
Second person over?

Yeah.

ME. CLIFTON: Your Honor, 1f the record could

reflect identification of Defendant Dunckley.

/77

THE COURT: Record will so reflect.
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BY MR. CLIFTON:

Q Do you remember being interviewed by Detective
Broome of the Reno Police Department; do you remember
him?

A Yes.

Q And you told him what had happened to you that

night?
A Um-hum.
Q Were you still angry?
A Yeah.
0 Were you more angry at the argument you had with

your boyfriend or what this stranger made vou do with

him?
A What the stranger made me do with him.
Q And you didn't know this perscon's name, correct?
A No.

MR. CLIFTON: Thank you. No further.

THE COURT: Mr. O'Mara.

CROSS-~-EXAMINATION
BEY MR. O'MARA:
0 Jessica, good afternoon. My name is David
C'Mara. 1I'm an attorney representing Mr. Dunckley. If

you cannot hear me or you don't understood a question I
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ask you, please just ask me to restate it or speak up

louder --
A Qkay.
Q -- so that you have a better understanding of

what I'm asking and we can get a good record for the
court reporter,
Do you need a break or anything?

A No.

Q Qkavy. In the beginning of your testimony you
talked about leaving your apartment because of a breakup
with your boyfriend --

MR. CLIFTON:. Your Honor, I think the word was
argument . I accidentally used the word breakup, she
corrected me to argument.

BY MR. O'MARA:

Q So it was just a mere argument?
A Yes.
Q Prior to your breakup -- excuse me, the argument

with yvour boyfriend, what did you do durihg that day?
A That day I went to the mall, and after that I
went to my brother's house.
Q What time of the day were you at the mall?
A Around, 11:00, 12:00.

Q Then you went to your brothexr's house?
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I'm sorry. Let's back up. Is the mall the

Meadowood Mall or --

A Yeg.

Q And after the mall you went to your brother's
house?

A Yeah, my brother's house.

Q What is your brother's name?

A Justin.

Q And does he have the lastrof "H" as well?

A Yes.

Q And what did you do at your brother's house?
A Hang out.

Q Did you drink?

A Yes.

Q What did you drink?

A Beer.

Q And how many beers did you drink?

A I don't know. I wasn't counting.

Q Were you not counting because you lost track or

because you just don't normally count how many beers?

A Just because I don't normally count how many
beers.
Q How long were you at your brother's house?
A Probably for -- I mean, all day and all
27
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afternoon, up until the evening.

o Up until what time?

A Around 9:00, 8:30.

Q So would it be fair to say that you were at your
brother's house between 12:00 and 8:30, for eight-
and-a-half hours? |

A Yeah.

Q During those eight-and-a-half hours did you
continually drink?

A Yeah.

Q And if you went back, would you say that you had
two, three beers an hour?

A Maybe, like, two.

Q Two beers. So by 8:00 o'clock you had

approximately 16 beers in the eight-hour period?

A Yes.

Q And what type of beers were they?

A Budweiser and Corona.

Q Did you have any shots of hard liguor?
A (Shakes head.)

Q Did you do any other recreational drugs?
A No.

Q How did you get back to your apartment?
A My brother.
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Q Why did your brother take you back?

A Because I den't -- I didn't have a car to drive.
I ceouldn't drive.

Q After you left your apartment, you said you were

gone 20 minutes, how far did you think you traveled?

A Just like maybe two blocks.
Q Do you remember exactly the route that you took?
A ‘Yeah, I just got out of the gate of my

apartments and tock a left and went down the street,
turned around and came back.

Q Do you remember falling down during any period
of time?

A No.

Q As you entered your apartment, you talked about
going into your apartment and going to the back of your
apartment, correct?

A Yes.

Q I"d like you to try and draw a diagram of your
apartment and explain to the Court how you went about
going from your apartment.

I guess we will have to use the board.
If you can come over here. Just start with the
entrance of the door.

A (Witness complies.)
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Q If you could explain as you're going.
Is that the entrance?
A This is the front doecr {indicating). This here

is the living (indicating).

e And what are you drawing now?
A That's the balcony dcor (indicating.)
This is the room (indicating). This is the
bathroom (indicating). This is the kitchen (indicating).
Q Okay. So just stand there, if you can, just

stand there for a few minutes.
You testified earlier that yvou walked all the

way back to the right bedroom, correct?

A Um-hum.
Q And you turned left, correct?
A Um-hum.

THE COURT: You have to answer with a word,
please.
THE WITNESS: Yeg.

BY MR. O'Mara:

Q How loud were you screaming your boyfriend's
name?
A Josh {(indicating}.
Q S0 you weren't really screaming it?
A No.
30
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Q Where were you standing when you heard the front
door open?

A I was standing right here (indicating).

Q S0 you were in the middle of the two doorways,
one between the bathroom and the bedroom?

A Yes.

Q If you could describe the distance from the
front door to where you're standing in regards to where
You were standing at the board to somewhere in this

courtroom and the distance, please.

A From me to the -- to that (indicating).

Q To the bar?

A Yes, to the bar ig where my front door would be.
Q Okay. You can go ahead and sit down now. Thank

you very much.
At the time that you claim that an individual

walked in the door why didn't you scream?

A I was scared, I didn't know what to do.
Q There was no weapon, correct?

A No.

Q You testified that he merely said -- the

individual merely said suck his dick, correct?
A Yes.

Q Did he say, "Suck my dick or something is going
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® ®
to happen to you"?
A No.
Q So after that period of time that he said, "Suck
my dick," you walked from what appears to be at least 10
to 15 feet to him, correct?
A (Nods head.)
Q Did you try to avoid him?
THE COURT: Hold on, please. Is that a word?
You have to answer with a word, please.
THE WITNESS: Yes.
THE COURT: All right. Thank you.
MR. O'MARA: Thénk you, Judge.

BY MR. O'MARA;

Q How long did that take?
A Couple of seconds.
0 Did you ever think about just running as fast as

you can to try to get through him?
A Yeah, I thought of a lot of things.
Q Why didn't you go as fast as you can to try to

get to the dcor?

A I didn't think I could. He was standing right
there.
Q When you come into your apartment complex from

the parking lot can you see your apartment complex?
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A Yeah.

Q Can you see the front door?

A No.

Q Can you describe for the Court, from the parking

garage where someone would park, what they would have to
do to get to your door.
A You park, you walk up the stairs, and you walk

to the back of the hallway.

Q So you're apartment complex is on the other side
of --

A Yes.

Q -- of the parking lot. Okay. So there's no

zigzagging or going in between other apartment complexes?
A No.
Q At no time did you go into the bathroom and lock

the door?

A No.

Q Do you have locks on your bathroom deoor?

A Yeah, but it doesn't work.

Q Did you ever go into your bedroom?

A No.

Q Are there locks on that door?

A No.

Q You testified that Mr. Dunckley, after you
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identified him, had a button for pants. 1Is that correct?

A Yeah, like all jeans, vyou know,'button and then
a zipper.

Q So there was one button at the top and then a
zipper?

A Yes.

Q Okay. You also talked about this was not

consensual, correct?

A Correct.

Q But isn't it true that you actually bent down?
A Yes.

Q Did he force you down?

A No, but he demanded it.

Q How did he demand it?

A He told me to. He was in my apartment and told
me to

Q Did he say, "Bend down"?

A No.

Q Did he say, "Get down on your knees"?

A No.

Q You testified that after you went down on him

you bit him, correct?
A Yes.

Q How many times did you bite him?
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A Once.
Q Okay. Do you know if you broke the skin?
A No.

Q And after that how long did it take before his
erection actually subsided?

A A couple of seconds.

Q You testified today that you could not give a
description of the individual that night, correct?

A What was that?

Q I'm sorry. You testified this afternoon that
you could not give a description of the individual,

correct?

A I know what his face looks like, but I can't
really -- I just know he has brown hair and, you know --
Q Do you recall getting a report back from the

police about your blood alcochol?

A No.

Q Could you imagine that your blood alcchol was
.22 percent?

A Um-hum.

Q Do you think that could have skewed vyour
identification of an individual that night?

A No.

Q You testified that if you saw this person you
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would recognize him, correct?

A

Q

A

Q

guestion

That I would recognize him?

Yes.

Yes.

But you can't give a description. And my

to you: Are you just giving a description of

the individual that ig gitting to my left or are you

actually

person?
A

a lineup.
Q

A

100 percent sure that this individual is the

Yes, I'm 100 percent sure. I picked him out in

What?

I'm sorry.

Keep going?

When Detective Broome called me to his office.

When did Detective Broome call you to his

It was about two weeks after it had happened.
How many individuals did the lineup include?
It wag ~-- it was, I think, six.

Were they all white males?

Yeah.

Did they all have brown hair?

Yeah.
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Q When the police interviewed you that night did
they take any pictures of you?

A No.

Q Did they ask you about any bumps or bruises on
your head?

A They asked me if I was hit or anything.

Q And what did you tell them?

A No.

Q S50 now is it your testimony today that you were

actually hit?

A Yeah, I was, you know, smacked a little bit,
but --

Q You're giving a gesture c¢f smacking right above
your eyes, Is that the gesture you're talking about?

A Yes.

0 Do yvou consider a smack and a hit different?

A Kind of, yeah.

MR. O'MARA: I have no further gquestions, Your

Honor.

THE COURT: Okay. Mr. Clifton, do you have any
redirect?
MR. CLIFTON: Just very little.

/77
/77
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REDIRECT EXAMINATION
BY MR. CLIFTON:
Q Jessica, we're just about done.

When he demanded that you suck his dick, and
that's his words and that's a quote, and you put your
head down toward his penis, did you insert his penis into
your mouth?

A No, he did.

Q How did he do it?

A I just went down and he was holding it. And
that's when I bit it.

Q Did he grab ydur head?

A No.

Q So he had a hold of his penis?

A Um-hum.

Q When you said you bit it, was your mouth around
the head of the penis or on the side or on the shaft?

A The shaft.

Q Did your mouth go onto the penis?
A Yes.
Q When you bit, you said the erection went down,

correct?
A Yes.

Q All right. Did you still try to keep biting or
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did you just bite once and get out of there?

A I just bit once, but it shriveled up.

Q He lost his erection?

A Yes.

Q Was your intent to keep biting?

A I tried to, but he pulled away.

Q Okay. So as I understand it, correct me if I'm

wrong, he's demanding that you suck his penis and he was

placing his penis into your mouth or trying to?

A Yes.

Q By the way he was manipulating himself with you
there?

A Yes.

Q And rather than put your mouth over the head of

his penis onto the entire penis, you bit the side of it?

A No, I put my mouth over the head and bit the
shaft.

Q So the head of the penis was inside your mouth?

A Yes.

Q And your teeth were down far enough to bite the

shaft of the penis?
A Yes.
Q S50 your teeth marks or your teeth would have

made contact with the entirety of the penis, top and
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bottom, correct?
A Yes.
MR. CLIFTON: Okay. Thank you. No further.
MR. O'MARA: Just a fcllow-up guestion, Your

Honeor.

RECROSS-EXAMINATION
BY MR. O'MARA:

Q You previously have testified that when you were
slapped on your head above your eye it was because yoﬁ
believed he said -- let me rephrase.

You said that he hit you on your head so that
you would stop, correct? |

A He said, "Stop, get off," like that, yeah, as I

was biting him.

Q So he actually said "stop"?
A Yes.
Q Okay. Do you recall on the night how many times

you told the officer you bit him?
A No, I don't.
Q Would you be surprised if you told him --
MR. CLIFTON: Your Honor, this is beyond the
scope of the redirect.

MR. O'MARA: It's going to the bite of the
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redirect.

THE COURT: Owverruled. I'll allow it.
BY MR. O'MARA:

Q In your testimony or in your statement to the
police officers do you recall telling the police officers
that you bit him four times?

A No.

Q Do you recall that when you went in to talk to
Officer Broome do you recall him saying there were no
teeth marks on this individual?

A Yes,

Q Do you recall telling him that you know for sure
there would be teeth marks on that?

A I figured there should ha&e been.

Q And why do you say that?

A Because I know I bit pretty hard.

MR. O'MARA: No more gquestions, Your Honor.

THE COURT: Well, thank you very much. You can
step down. I appreciate your testimony.

MR. CLIFTON: Your Honor, I know we have one
witness coming in from Yerington and two coming in from
the Nevada State Prison.

Would it be possible to check to see who is

presently here?

41

53




10

11

12

13

14

15

16

17

18

158

20

21

22

23

24

THE COURT: I was going to advige that
Mr. Molina was going to bring the in-custody person in.

MR. CLIFTON: I guess it doesn't matter which
order I put them on.

THE COURT: I'm not trying to compel you to do
anything in any particular order. Do you want to check
and see 1f there's a witness outside from Yerington?

MR. CLIFTON: No, 1 don't want to waste the
Court's time. I'll go ahead and call Michelle. She is
one of the witnesses in the holding cell. How do we go
about getting her in here?

THE BAILIFF: Mr. Clifton, do you care which one
is first?

MR. CLIFTON: Michelle.

THE COURT: Please raise your hand the best you
can. Other hand.

(Witness Sworn)

THE COURT: Thank you. Please be seated.

MICHELLE A.,
called as a witness by the plaintiff herein,
being first duly sworn, was examined

and testified as feollows:
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DIRECT EXAMINATION
BY MR. CLIFTON:
Q Good afternoon, ma'am. Can you tell us  your
first name.

iy Michelle.

Q Spelled M-I-C-H-E-L-E?

A E-L-L-E.

Q And your first initial of your last name?

A A,

Q Can you give us your date of birth, please.
A 10-13-87 -- or '86 sorry.

Q 867

A Um-hum.

Q So that would make you almost 21°?

A Yeah.

Q I want to direct your éttention back to 1999,

going back guite a ways, so you would have been 12 and

turn 13 in that year. 1Is that correct?

A Yeah.

Q 12 up to October and then turning 13, correct?

A I didn't know them when I was 12.

Q Okay. Do you know a person named, Lura,
L-U~-R-A7?

A That's my best friend.

43

55




10

11

12

13

14

15

16

17

18

15

20

21

22

23

24

Q And her last name starts with an "38"?

A Yes.

Q When you knew her, and you say you didn't even
know them, when you say, "them," are you referring to

gomeone in the courtroom?

A Yeah.

Q Is it a he or a she?

A He.

Q Do you know his name?

A Yes.

Q What 1is it?

A Brendan.

Q Do you know his last name?
A Yes.

Q What is that?

a Dunckley.

Q When you say you didn't know them when you were
12 or 13, when you said "them," who are you referring to?
He and who.else?

A Morgan.

Q Who is Morgan?

A His wife.

Q Still to this day?

A I'm not sure.
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Q All right. Fair answer. When did you first
meet him?

A Probably when I was like 13, maybe 14.

Q 80 going into the year from 1999, Cctober, into

the year 2000, and the year 2001, then?

A Correct.

Q Did you meet them through Lura?

A Well, me and Lura met them together the same
night.

Q How old was Lura at the time?

A We are only a couple months different. She

could have been the same age, maybe a couple months
yvounder than me.

Q That's good enough. And Morgan and the
defendant, which is Brendan Dunckley, were married at the
time you met them?

A No, I don't think so.

Q Girlfriend/boyfriend?

A Yes,

Q " But they were together?

A Yes.

Q How did it come about that you met them; do you
remember?

A Not exactly. I think that more or less we
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started talking on the phone, and then Morgan and Brendan
said that they would come get us. And they came and

picked us up over at Lura's mom's house at the time.

Q Were you the same age as Brendan or Morgan?
A No.

Q Were they older than you?

A Yesg.

Q Why were you talking to them on the phone?

What's the reiationship here? 1Is there any?

A No.

Q Were you or Lura related by blood, marriage,
anything to either one of these two?

A No.

Q How did you call them? How did you become
friends? Do you remember?

A I think that when I called, I think that I got
the wrong number at first. I don't exactly remember, but
this is what I'm thinking.

I think that T called and I was calling for
somebody else, and I happened to get Morgan on the phone.
I was talking to Morgan, and I thought it was sgomebody
else. And her and I just started talking. And we were
both pregnant at the time with their son Jacob, and I was

pregnant with my daughter.
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Q How ©ld is your son now?

A My son? I have a daughter. She's six. -

Q Do you have a son?

A No, they have a son.

Q I see. They're son, your daughter. You were

both pregnant at the same time?

2001

A Yes.

Q And your daughter is six?

A Six.

Q Six now. All right. So we're going back to

+ 80 you would have been 13 or 14, like you said a

little bit ago --

A Yeah.

Q -- 1f you were pregnant with herxr. What's her
birthday?

A September 23, 2000. Mine's October 13th.

Q I'm just trying to figure out the dates here.

were

were

some

So the two of you were both pregnant, and you
talking to basically a complete stranger when you
talking to her on the phone at first, but you struck
conversation. You guys started talking, you had
things in common?

A Right.

Q But she's older than you?
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Yeah.

So at some point she said that she'd come over
you guys up, and you were going to go somewhere?
Yeah, just to hang out.

She was with her boyfriend/husband whatever he

was at the time, and that was the defendant, correct?

A

Q

Q
pregnant

A

Q

A

Q

Right.

That's yes on both of those guestions?

Yes.

So the four of you kind of hung out together?
Yes.

Lura was your best friend, but she wasn't

at the time, was she?

No.

She was within a couple months of your age?
Right.

So you wouldn't have turned 14 until October of

2000, cocrrect?

A

Q

A

Q

Yes.
All right.
Because I had my daughter when I was 13, vyeah.

Okay. So this all happened before you were 14,

because you had your daughter?

A

When I met them, yes, it happened when I was 13.
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Q And you had your daughter when you were 137
A Yeah.
Q So you were pregnant with vour daughter at the

time, so you couldn't have been any older than 137

A Right.

Q And the four of you guys would hang out for
what, couple weeks, months, years? How long would you
say you were friends?

A For the longest time. Probably about two years
ago I started getting into my own thing, I guess.

Q How much older than you was Morgan and Brendan,
do you know?

A Maybe -- I don't remember, but it was gquite a

bit, maybe like seven to ten, maybe, years.

Q Years older?

A Um-hum.

Q Each of them?

A Yeg.

Q Was Brendan older than Morgan?

A To be honest with you, I think so, ves.

Q Okay. So they were adults, you were kind of --

you and Lura were kind of kids?
A Yes.

Q But the fact that you and Morgan were both
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pregnant was something you had in common?

A Right.
Q I need to kind of cut to the chase here and ask
some pointed questions. Did there ever come a time you

were in the same bed as Morgan and Brendan?

A Yes.
Q - Why or how was that coming about?
A Me and Morgan were best friends for, like, the

longest time, and it wasn't anything out of the ordinary
or anything like that for me, Morgan, and Brendan to be
in, like, the same bedroom or even in the same bed. It
was okay.

Q Did you have your own boyfriend or the father of
your child as a boyfriend or anything like that?

A No.

Q All right. So while you guys were together do
you remember any time where there was anything sexual
happening between you and Brendan?

A Yes.

Q Okay. Was Lura involved in that too or was she

in bed with you at the same time?

A No, Lura wasn't there.

Q And can you tell us what it is you remember?

A Me, Morgan and Brendan, we were laying down and
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we just got done watching a movie,

and Morgan fell asleep

before ' me and Brendan did. And me and Brendan, I guess,

kind of started fooling around or whatever.

touching

When I asked him to stop he stopped, like,

me, and that was the end of it. We never really

had anything after that like that.

Q

A

again, I

A

Q

Was this before or after your daughter was born?

After,

Do you remember how much after?

Probably about six months, maybe.

Okay. And the date of your daughter's birth
m SOorry?

September 23rd, 2000.

Do you know if it ever happened before you

turned 14 that you were with Brendan?

A

¥iy
Q
you just

A

Do I know -- can you repeat that?

Do you know if anything sexual ever happened
were with Brendan before you turned 147
Nope, never.

It didn't or you don't remember?

Never anything.

Was there any other instances other than the
described?

No.
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Q Okay. Lura may think it happened earlier than
you turning 14. Why are you so sure it was after you
were 147

A Because of my daughter's birthday and my birth
date. I just turned 14 on October 13th. And the dates,

I had my daughter when I was 13, and my birthday was when

I was 14.

Q Right, but you said your daughter was six months
cld.

A I don't know the exact timing. That's my

guesstimation.

Q Okay. Your daughter's six months old, you're
still 13 --

A No, I was 14,

Q You had your daughter when you were 13?

A Yeah.

Q Then you turned 14 right after that?

A Yeah.

Q I see. ©So you were l4-and-a-half from your bhest

recollection of when this happened?

A I'm going to say yeah.

Q Okay. How about Lura, do you know if she had
any sexual relations at all with Brendan?

A As far as I knew, no.
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Q Consensually or not or otherwige?

A None.

Q You don't know of any time he forced himself on
her?

A I remember coming home, probably maybe back in

2005, to my mom and dad's house, and there was a cop car
there asking me if I knew Brendan. And as far as I knew
I forgot like kind of somewhat about them, because I
haven't been talking to them for a little while. I was
under a lot of drugs back then.

Q So this was in 2005, you were aware of some

situation or incident involving the police?

A Yes.

Q And that was involving Lura and Brendan?

A Yeah.

Q Going back to 1999, 2000, 2001, you're not aware

of any cirecumstances then?

A None.
Q Okay.
A They didn't really hang out that much as far as

I was concerned, because me and Morgan were, like,
inseparable for, like, the longest time. And it was just
her and I for, like forever, and Brendan would always be

at work, And I know that Lura wasn't coming around and
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she was doing her own thing at that point in time.

Q Lura is about two or three months --
A Her birthday is in May and mine is in Cctober.
Q So a few months, five months, older than you or

younger than you?

A Younger.

Q So she was born in 19877

A Yeah.

Q And you first said you were born in 1987, and

then changed it to 1986. I'm wondering how you did that.

A I don't know why I mixed it up.
Q But which one is correct?
A 186,

Q Okay. All right.
ME. CLIFTCN: I have no further questions, Your

Honor.
THE CGURT: Qkay. Mr. O'Mara.

MR. OC'MARA: Yes, Your Honor.

CROSS-EXAMINATION
BY MR. C'MARA:
Q Michelle, my name is David O'Mara. I represent
Mr. Dunckley in this matter. If you can't hear me or you

can't understand me or any of my questions, please speak
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up and I'll rephrase them as best as I c¢an to help you

out.

Mr.

Mr.

You testified today that you first met Morgan,
Dunckley's wife or girlfriend at the time, and

Dunckley when you were pregnant, correct?

A Yeah.
Q How many months pregnant were you?
A It had to have been maybe seven, eight months,

maybe more, maybe a little bit less.

Q So if you gave birth to your child on September

23rd, 2000, then would it be correct to think that it

would be sometime in July or August of 2000 that you met

them?

2y Yesgs, it would be.

Q So you didn't know Mr. Dunckley in 1999, at all?
A No.
Q And you're testifyving today that he never

touched you inappropriately before you were of the age of

147

A Right.

MR, O'MARA: I have no more guestions, Your

Honor.

THE COURT: Okay. Mr. Clifton.

MR, CLIFTON: If I may have just a moment, Your
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Honor.

REDIRECT EXAMINATION

BEY MR. CLIFTON:

Q Do you remember being interviewed by Detective
Broome?

A Yeah.

Q Do you remember telling him that you were 12

when this happened with Brendan? Do you remember that?
A No.
Q Okay. When you were 12, he fondled your vagina

at night; do you remember saying that?

A No.

Q And he told you not to tell?

A I didn't say that. I know that I didn't say
that.

Q When you said you guys were fooling around and

went a little too far and told him to stop, what was it

he was touching?

A My wvaginal area.
Q Ingide or outside of the clothing?
A To tell you the truth, I don't really remember.

It could have been the inside and it could have been on

the outside of the clothing.
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Q Was it with his hand, I take it?

A Yes.

Q Was there any kind of penetration?

A I don't think so. I don't believe =so0.
Q Was it fondling,‘rubbing?

A Yeah.

Q And you tcld him to stop and he did?

A Yes.
Q So the only issue left, I guess, is how old you
were at the time. And you don't recall saying you were

12, and you think now it was --

A I could have =said that I was 12, but I wasn't
12. I could have said the years, and he could have
estimated it to me being 12 or something like that.

But I didn't meet him until I was pregnant. And

I got pregnant in '99, into 2000, on New Year's night. I
know that for a fact. So there's no way possible.

Q Did you tell him that you were born in 19877
You think maybe the math was screwed up because of that?

A Mayhe.

Q Why would you tell him you were born in 139877

A To be honest with you, I've done a lot of drugs
in the past and --

Q And forgot your birthday?
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A No, I didn't forget my birth date. But you guvys
are making me nervous, tc be honest with yoﬁ guys.

g I'm just kind of curious why the first thing I
asked you here today after yoﬁr name was your date of
birth and you got it wrong. I'm just kind curious. I'm
just trying to find out.

A I don't have a good answer for that.

Q Well, thank you for being candid with us,
Michelle.

MR. CLIFTON: No further guestions, Your Honor,
THE COURT : Mr. O'Mara.

MR. O'MARA: Just a few guestions, Your Honor.

RECROSS-EXAMINATION

BY MR. O'MARA:

Q You just mentioned that you did a lot of drugs.
When did you begin your drug use?

A After I hung out with them.

Q Can you give me a date?

A No. Pfobably arpund maybe my 18th birthday. I
didn't even know them. I didn't hang around with them

around then.

Q And the District Attorney mentioned that you got
your date of birth wrong. When you first met
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Mr. Dunckley, isn't it true that you told him you were 16
years o©ld?

A Yeg, I did.

0 Did he have any reason to believe that you
weren't 16 years old?

A No.

Q The District Attorney also brought up your
interview with Detective Broome. When did this occur?

A When I talked to the detective?

Q Correct.

A I don't know, like, April maybe.

Q April of this last year, 20077

A Yeah.

Q So you've never reported any type of
inappropriate behavior?

A Never.

Q The police officer came to you?

A He called me. I was in prison, and he called my

case worker in prison.

Q Did he offer you a deal to come in here today
and testify?

A No, he just said to help Brendan get behind
bars.

Q Do you have some type of anger issue against
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Mr. Dunckley?
A No, I don't.

MR. O'MARA: No other questions, Your Honor.

THE COURT: All right.

Thank you very much. You can step down. I
appreciate your testimony very much.

MR. CLIFTON: Your Honor, I know that on that
count, specifically Count IV, we have it alleged as the
entire year of 1999, but before I make anylmotions to
amend I want to wait to hear from Lura and put her on the
stand, just so Your Honor can kind of keep it in mind.

Next we might as well call Ashley.

MR. O'MARA: We will obviously object to any
moticong, Your Honor.

MR. CLIFTON: That's fine. When I make the
motion, Your Honor, we'll cover that.

But Ashley, since we have her in the holding
cell, and then we can let the prisoners go back to the
Nevada State Prison.

THE COURT: Go ahead and raise your right hand
the best you can.

(Witness sworn.)

THE COURT: Thank vyou.
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ASHLEY V.,
called as a witness by the plaintiff herein,
being first duly sworn, was examined

and testified ags follows:

DIRECT EXAMINATION
BY MR. CLIFTON:
Q Please tell us your first name.
A Ashley.
Q Spell it.

A A-S-H-L-E-Y.

Q And your first initial of your last name?

A V. |

Q "V" as in Victor?

A Yes, sgir.

Q Ashley, my name is Dave Clifton. TI'm with the
District Attorney's office. We've never met, correct?

A Correct.

Q We've called you in here to testify on a case,

and you should have been subpoenaed and brought here from

the Nevada State Prison regarding a case involving a

Brendan Dunckley. Do you know that name?
A Yes, sir.
Q How would you know this person?
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A I knew him when I was a younger girl.

Q What is your date of birth?

A 8-14-86.

Q So you're going to be 217

A In August.

Q How did you know Mr. Dunckley; was there any

relationship blood-wise?

A No.

Q Was it just friendship?

A Yes.

Q Is he older or younger than you?

A Qlder.

Q How long would you say ycou've known him? Going
back to what age?

A 12,

Q What is it about being 12 or what is it about
that year, which would have been 1998, when you turned 12
that makes you think that's when you knew him?

a Me and my friend Michelle used to hang out all
the time at him and his wife's house.

Q Is Michelle the girl that just preceded you here
and testified?

A I think so.

Q I don't know if you two crossed in the hall
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there or anything, but is she also a Nevada State Prison

inmate, to your knowledge?

A Yes.

0 Are you housed together?

A We're at the same camp.

Q She was friends with you since you were 12 or

even before that?
A Since, like, the beginning of middle school.
Q All right. Did you start middle school at 11 or

12 years old?

A Yeah, like 11.

Q Okay. How did you come to know Brendan
Dunckley?

A I don't remember how we met. I don't recall.

Q Do you remember Michelle having a c¢hild?

A Yas.

Q Did you also know a Lura, L-U-R-A, or still do?

A Yes.

Q Were all three of you friends?

A We all went to the same middle scheool.

Q When did Michelle get pregnant; do you remember

how ¢ld she was?

A I believe she was 13.
Q When she was 13, would that be middle school or
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high school?

A

him?

fiancee,

Middle school.

Toward the end of the middle school years?
Yeah.

You knew Mr. Dunckley before she was pregnant?
Yeg.

Before Michelle was pregnant?

Yes.

You're sure of that?

Yes.

Okay. Do you know Morgan?

Yes.

What was her relationship to any of you or to

She was also our friend and his wife or his
I believe.

All right. When you first met him?

I think so.

And they eventually got married?

Yes.

To your knowledge, did you ever stay at their

Yes.

Do you know when that first occurred, what vyear
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you were in school or anything?

A

Q

No.

Do you remember any time that Brendan Dunckley

touched you in a sexual manner?

A

Q

Yes.

And this is while he had a girlfriend Morgan,

fiancee Morgan or a wife named Morgan?

A

Q

Yes. I don't recall if they were married yet.

Right, but what I'm saying is the whole time vyou

knew him, he either had a girlfriend, fiancee or a wife?

A

Q

A

Yes.

Same girl?

Yes.

And during this time he touched you in some way?
Yesf

Was it ever or did it start out consensually?
Yes. I never told him no.

Okay. So it wasg always consensual?

I need a yes or no out loud.

Yes.

THE COURT: We might explain it. She's

transcribing what we say, so she can only take down

words.

It's hard to do gestures or nods.

In normal conversations you can use those
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expressions, but she really needs a word.
I guess I was a little negligent. Maybe I
should have explained this better to the prior witnesses..
If you could answer with a word, I would really
appreciate it,
THE WITNESS: Yes, sir.
MR. CLIFTON: Thank you, Your Honor.
BY MR. CLIFTON:
Q Tell us where you were and to the best of your

recollection the date or the time period that it

happened.
y:y I can't give a date. I don't really remember.
I remember one time we were in the back of a car. He was

getting ready to drop me off at my mom and dad's house.

Q Was there anyone else in the car?

A No.

Q Just you and him?

A Yeg.

Q He was driving. You were in which seat?
A Pagsenger.

Q What kind of car?

A Taurus, Ford Taurus.

Q Why was he dropping you off there?

A Because I had spent the night at his house.
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A

Q

With his girlfriend, fiancee or wife?
Yes.

Were there any other people at the house?
I don't remember.

Were there times when you Michelle and/or Lura

would stay over at the same time?

A

Q

Yes.

Were there times you would stay over there

without them?

A

A

Q

I don't remember.

And he is younger or older than you?
He is older.

How much?

I don't know.

Could it be ten years?

Could be.

Was this the first time in the car that the two

of you had any romantic involvement, sexual involvement

at all?

A

That was the first and only time we had

intercourse.

Q

Intercourse. Were there times where it might

have started before the car gituation, like at the

Atlantis?
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A

Q

Yeah.

Let's start with the first one. When's the

first time you kissged him, if you can recall?

A

Q

of these

A

Q

A

Q

recollection of

I don't recall the first time.

Okay. How old were you, would you say,
happened?

Probably 12.

In middle school?

Yes.

And is that a guess or a pretty good

school that you --

A

Q

Pretty good recollection.

when any

some of the things that were going on in

Can you attribute it to things; either your

birthday or things that happened in school or things you

were doing that gives you an idea of the date?

A

Hum-um.

Which was the first one, the Atlantis or the car

At the Atlantis.

Was there anything before that?
No.

At the Atlantis in the elevator?

Yes.
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Q Who else was in the elevator?

A Just him and I.

Q Tell us what happened.

A I had mentioned that I had never been in the
elevator, and we went up in the elevator together. And

as we were coming back down he put his hands in my pants,

‘and -- you know. I never said no,. though.
Q Okay. I'm not worried sco much about that right
now. I'm just trying to get a feeling about what

happened, and then we'll talk abcut how it happened.

A Okavy.

Q Was this the Atlantis here in Reno, Washoe
County, Nevada?

A Yes.

Q So you're going down the elevator, to therbest
of your recollection?

A We had gone up, and then we were on our way back
down.

Q The elevator is éoing down, and just the two of
you were in there, and he puts his hand down the front of

your pants?

A Yes.
Q The front of your pants or the back?
A The front.
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Q Vaginal area?

A Yes.

0 Under your panties or over or were you wearing
any?

A Under,

Q So under everything. Skin to sgkin-?

A Yesg.

Q When he did that were yvou kissing?

A No.

Q Did he just do it like right when the door shut

or did he just do it as you were going down?

il As we were going down.

Q You didn't see it coming? You didn't know he
wags going to do it?

A No.

Q I know you're gaying you didn't voice an
objection and you're maintaining it was consgensual, but
he just reached over and put his hand down your pants?

A Yes.

Q Didn't say he was going to do it, didn't ask if
he could do it; anything like that?

A No.

Q When he does that does he make any penetration

te your wvagina?
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A No.
Q Does he rub?
A Yes.

Q With his hand?

A Yes.

Q And you don't tell him to stop?

A No.

Q And yéu believe you were in 7th grade at the
time?

A 8th grade.

Q And you were 12 or 13 now?

A I was 12.

Q But definitely less than 147

A Yes.

Q You turned 12 on August 14, 15%8, so it would

have been within how much time of that, would you say?

A I don't know.

Q Within a year?

A I'm sorry, I don't understand what you're asking
me

Q If we start at August 14, 1986, when you were

born, and you turn 12 on August 14, 1998, would it have
been within that next year that this happened, while vyou

were 127
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A Yeah.

Q So before August 14th of 1999, it happened in
that year, correct?

A Yes.

Q Why were you in the Atlantis elevator without

Morgan or the two of you together?

A I had just made a statement that I've never been
in there. It was him, I, Michelle, and Morgan, and we
were all at the Atlantis. I don't remember why we were

there and what we were doing.

Q What happened to Lura and Michelle?

A I don't think Lura was there.

Q Michelle, what happened to her?

A Her and Morgan stayed downstairs while we went

in the elevator.

Q S0 Morgan wouldn't have knewn, you didn't tell
her?

A No.

Q0 Brendan didn't tell her?

A No.

Q Did anything else happen in the elevator?

A No.

Q Just put his hands down your pants and fondled

or rubbed, and you get down and the elevator opens, and
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that was the end of it?
A Yes.
Q And nobody tells anybody what happened?
A No.
Q Going now to this next time where he drops you

off at your parents. That's off Longley Lane, south

Reno?

A Yeg, by Mira Loma.

Q In the apartments there or in a house?

A It's apartments.

Q He drops you off, just the two of you in the
car. What happens there?

A We parked at the cul-de-sac before we went into

the apartments.
Q I see.

A And we both got into the back.

Q Was it at night?
A No, 1t was in the morning.
Q Was it dark or light out?

A Light,

Q How old were you now?
A I think about the same age.
Q So between August 14, 1998, and August 14, 19997
A Yes.
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Q So your 12 years old, to the best of your
knowledge?
A Yes.

Q Michelle hasn't had her baby yet?

A Are you asking me?

Q Yes.

A No.

Q She has not had her baby vyet; is that a correct

statement?

A I don't believe so. 1 can't really remember too
well.

Q Okay. Are you older than Michelle or younéer?

A I'm older.

Q 'All right. And what happened in the back of the
car?

A We had intercourse.

Q But this was not against your will is your
testimony, correct?

A Correct.

Q Okay. And that's the only time you two had

intercourse, correct?

A Correct.
Q And nobody told Morgan, I take it?
A No.
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Q Was there any other times that the two of you

had had any type of sexual relations at all?

A No.

Q Would you recognize him if you saw him?

A Yes.

Q Is he here in the courtroom?

A Yes.

Q Where in relation to me?

A Over there (indicating;} Where 1is he?

Q Yegs, in relation to me. My right, my left,
front --

A - To yvour left.

Q Left. Person next to me or the one over from
that?

A One over from that.

MR. CLIFTON: Your Honor, if the record could
reflect identification of defendant Dunckley again.
THE COURT: The record will so reflect.
MR. CLIFTON: Thank vyou.
No further gquestions.
THE COURT: Mr. O'Mara.
MR. O'MARA: Thank vyou.
/77
/77
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CROS5-EXAMINATION

BY MR. O'MARA:

Q Good afternoon, Ashley. My name is David
O0'Mara. I'm Mr. Dunckley's attorney. I'm going to ask
you a bunch of gquestions today. If you'can't hear me orxr
don't understand the guestion, please let me know. I'11

try to speak up or at least rephrase my questions so we
can get a proper record.

A Okay.

Q You testified today that you were housed at the

same camp as Michelle; is that correct?

A Correct.

Q. How long have you been housed at the same camp?
L Only for about two weeks.

Q Have you discussed thig case with Michelle in

that two-week period?

A No.

Q Have you been detained with Michelle recently?
A I don't understand what you're asking me.

Q How long have you been in prison?

A Since November.

Q November 20007

A No.

Q November 2007, I'm sorry.
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A 2006.

Q Any time between November 2006, to today's date
besides the two weeks, were you housed with Michelle?

A No.

Q You testified that you don't remember how you
met Mr. Dunckley; is that correct?

A Correct.

Q Would it be fair to say that you and Michelle
met Mr. Dunckley at the same time?

A I don't remember.

Q Would it be plausible --

A Yeah.
Q -- 1in that you both met them at the same time?
A Yes.
Q You testified that you, Lura, and Michelle all

went to the same school; is that correct?
A Correct.
Q What school did you go to?

A PDilworth Middle School.

Q Have you kept in contact with this Lura?
A I haven't, no.
Q When was the last time you had contact with
Lura?
A I think I was maybe about 14.
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Q Did you have contact with Lura at the time you
claim these incidents happened?

A I don't understand. I'm sorry.

Q Did you have contact with Lura during the time

when these incidents happened?

A Like were we all together?

Q Correct.,

A Not at the time, but those are the days we were
still hanging out. I don't understand.

Q So you were still hanging out with Lura at the

time you claim these incidents happened?

A Yes.

Q Going back to the time pericd in which vou claim
that these events happened; you cannot give us a specific

date, correct?

A Correct.

Q Can you give us a specific month?

A No.

Q During your elevator ride, how far up did you go

on the elevator?

A I don't know specifically how far up we had
gone.
Q Do you remember which elevator you went to?
A The only thing I remember is that it was the one
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that was all glass that you can see through.

Q So if I asked yoﬁ to go to the board and
diagram --

A I couldn't.

Q You couldn't do it. BHow long did the elevator

ride last?
A Not more than a couple minutes.
Q Okay. And in these dates you claim that these

incidents happened between 1998 and 1999, correct?

A Correct.

Q How sure are you of those dates?

A Pretty sure.

Q Can you.give me a percentage; 100 percent sure,

would it be 75°?
A Like, maybe 80 percent.
] And at this time that these claimed incidents

occurred was Michelle pregnant?

A Not that I recall.

0 Could she have already had the baby?

A No.

Q If you were told Michelle earlier today claimed

that the first time she met Mr. Dunckley was when she was
pregnant, would that be a true statement?

A I don't know. I don't recall.
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Q Michelle testified earlier that she would have
met Mr. Dunckley for the first time seven or eight months
while she was pregnant. Do you recall that as being

correct?

A No.

Q Do you know the date of birth of her child?

A No.

Q Do you know the year of the birth of her child?

A I think it's '99 -- I'm not exactly sure -- or
2000.

Q What were you wearing on the day which you took

the elevator ride?

ya\ I don't recall.

Q Were you wearing a skirt?

A No.

Q Were you wearing a biouse?

A I don't know exactly what I was wearing.
Q Do you recall if you had buttons?

A No.

Q A zipper?

A (Shakes head.)

Q Were they baggie pants?

A I really don't remember.

Q So you don't know if they were tight?
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A No.
Q You testified that you were driven home in a

Ford Taurus the first time that aﬁ incident occurred.

A Yes.

Q Was that Mr. Dunckley's Ford Taurus?

A I don't know exactly whose it was.

Q Could you describe what the Ford Taurus looked
like?

A I think it was blue, but I can't recall.

Q You testified today that Michelle was at the

Atlantis, correct?

A Yes.

Q So if Michelle testified that she had not met
Brendan before 2000, do you think you may be incorrect on
the datesg?

A No.

Q So it's either you're right and she's wrong or
she's right and your wrong?

MR. CLIFTON: Objection, Your Hcnor. That's
something I think goes beyond the scope of what you're
allowed to ask one witness about what another witness is
correct c¢r wrong on or lying about.

That's new Nevada Supreme Court case law.

MR. O'MARA: I'm unaware of the case law.
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MR. CLIFTON: You can't ask one witness if
another witness is lying, and I think that's what he's
getting at.

THE COURT: Well, I think there's a discrepancy
in the testimony. To the extent he's trying to say
someone.is lying, I don't know if that is where he's
headed.

I'll ask you to rephrase the question.

BY MR. O'MARA:
Q I'm trying to figure out the dates in which this
occurred.

If an individual told you they had met this
person in 2000, would they be correct?

A Yeah. I don't know. All I know is that when I

met him I was, like, 12 vyears old.

Qg But you're not sure?

¥iy Of what?

Q When you met him?

A I'm not sure of how I met him.

C But you're sure of how you met him?

A I'm not sure how I met him. I'm sure of how old

I was when I met him.
Q So 1f someone says you met him for the first

time in 2000, they would be incorrect?
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A

Q

Yeg.

When did you first notify the police department

in regard to this incident?

A

Q

A

Q

A

guess,

I never did.

How did this incident come about?

What incident? Why I'm here today?

Correct.

I got a call while I was in camp incarcerated,

pertaining to another case that's gcing on or

whatever.

Q And who contacted you?

A A Detective Tom Broome, I believe.

Q And what did he tell you?

.\ He just asked me some questions about what I
could remember or 1if I could remember anything. Kind of

like the same guestions you guys are asking me now.

Q

A

A

Q

Was this at the camp?

Yes, it was a telephone call.

So he was not at the camp?

No.

Do you know if this conversaticn was recorded?
It was recorded.

When you first met Mr. Dunckley did you tell him

that you were 16 years o0ld?
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A I don't think so.
Q When you talked about getting in a car when
going to Longley Lane and Mira Loma apartments where

another incident occurred, do you know what type of car

that was?

A That I got into?
Q Yes;
A I'm almost positive it was a Ford Taurué.
Q It wag the same blue Taurus?
A It was either silver or blue. I can't remember.
Q You testified that you had intercourse with
Mr. Dunckley. Can you explain what occurred in the back

of this wvehicle?
A We got into the back seat and he set in the
back. He pulled down his pants and he put me on top of

him and helped me pretty much, helped me have sex with

him.
Q Was this your first time having sex?
A No.
Q Did you ever tell him that this wasn't your

first time?

A Did I ever tell him that it was?
Q That it wasn't your first time?
A No.
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Q Did you notify the police department that you
had sexual intercourse with Mr. Dunckley?
A No.
Q Did this incident come up only when Detective
Broome called you?
A Yeé.
MR. O'MARA: I have no cother gquestions, Your
Honor.
THE COURT: Mr, Clifton, any redirect?

MR. CLIFTON: I think just one question.

REDIRECT EXAMINATION
BY MR. CLIFTON:
Q Ashley, I'm sorry, but we have to make this very
specific.

In the back seat of the car when vyou were on top
of him, you said he helped you -- and you called it --
have sex, have intercourse. Are we talking his penis in
your vagina?

A Yes.
Q When you say he helped you, does that mean he

was able to insert his penis in your vagina?

4 He was holding my hips and guiding me.
Q Through the act of sexual intercourse?
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A Yes.

MR. CLIFTON: Thank you. No further.

MR. O'MARA: I don't have any other questions,
Your Honor.

THE COURT: All right. Thank you very much.

You can step down. I appreciate your testimony.

MR. CLIFTON: Your Honor, if I may, a couple
amendments now to make, so we don't get them confused
with later possible amendments.

On Count I, II, and III, you can see that the
charges are charged alternately. And to be consistent
with her date of birth, which is what I tried to
concentrate on, focus on with her testimony, I would move
to change the dates on all three of these counts to the
l4th day of August 1998, which is when she turned 12, and
I'd like to go to the 14th day of August 2000, rather
than 1999, which is when she turned 14.

And, Your Honor, I'd like to make it the 13th
day rather than the 14th day on the second ohe.

THE COURT: You're at line 167

MR. CLIFTON: Yeah. So it would be the 14th day
of August 1998.

THE COURT: 13th or 147?

MR. CLIFTON: This one is the 14th.
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THE COURT: The 14th day of August.

MR. CLIFTON: August 12928,

THE COURT: So January to August on line 177

MR. CLIFTON: Yes. And then it should read,
"And the 13th day of August 2000." So between those two
dates, 14th day of August 1998, to the 13th day of August
2000, which would be the day before she turned 14.

And that would be consistent with the lewdness
charge, which is the alternative Count II.

MR. O'MARA: Your Honor, 1is the District
Attorney moving to amend this?

MR. CLIFTON: Yes, but I'm not guite done. I'm
moving to amend all three.

THE COURT: He's moving to amend the complaint.

MR. CLIFTON: 173.085 --

THE COURT: Mr. Clifton, just a minute. He's
moving to amend the complaint at line 16 on Page 1,
striking the word first or the letters, "lst through the
l4th." And theh it says, "day of," and then on line 17
he's changing January to August. And then he's changing
the word 31st to 13th. And then December he's changing
to August, and he's changing the year from 1298 to 2000.

MR. CLIFTON:  Correct.

MR. O'MARA: We obviously obkject to this, Your
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Honor. This complaint is completely vague and doesn't
give any notice to Mr. Dunckley as to what the charges
are he's being charged with. They can't come back out
and say that within a 10-year period of time this
incident happened. There has to be a standard of notice
in the complaint that allows Mr. Dunckley to defend
himself.

This is so far out, he doesn't have the proper
notice to defend himself.

MR. CLIFTON: And NRS 173.095% allows, with leave
of Court, for the State to amend a complaint, information
or indictment -- a complaint or informatién I should
say -- up until the time of verdict.

We have had many cases where an amendment 1is
made to a date, even at trial, based upon the evidence.
To conform to the evidence, Your Honor --

THE COURT: Okay. ©Okay. I'm going to overrule
the objection..

MR. CLIFTON: Thank you.

Lastly, just for the record, I wanted to mention
that we are dealing with a child here when this happened.
So the courts are much more lenient with that.

With respect to Count II, the dates would be the

same on lines 4 and 5, the same changes that we just
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made. That would be the State's motion.

In addition, line 8 --

THE COURT: Just a minute. Givé me just a
minute. I have to write very carefully.

All right. Line 14, I've changed the word 1st
to 14th. Line 5, I've changed January to August, 31st to
13th, and December to August, and the year 1598 to 2000.

MR. CLIFTON: And additionally, Your Honor, on
line 8, it has Ashley's birth date incorrect. It should
be August 14th, not March 14th of 1986.

So I'd make the amendment to change March to
August.

THE COURT: Do you want to do that also on Count
I at line 207

MR. CLIFTON: Ch, I didn't even realize we had
it on Count I. Yes. Thank vou.

THE COURT: Then on Page 2 at line 21, same
amendments?

MR. CLIFTON: Yes, And line 26 for her birth

date.
THE COURT: Okay. I have made those aﬁendments;
MR. CLIFTON: On Fage 3, Your Honor, at the very
top on line 2, the fifth word is "at." If we could just

strike that word so that it reads, "Ashley V., in a
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parking lot."

THE COURT: All right. I've stricken the word
Mo m

MR. CLIFTON: And that's all I have based upon
her testimony, Your Honor. And if there's no objéction
is that "at" being deleted, I take it?

MR. O'MARA: I don't have an objection to the
"at," but I still maintain my objection to the others.

THE COURT: So noted. Thank you.

MR. CLIFTON: I would like to call Tom Broome to
the stand, please.

THE COURT: Good afternoon. There's a door
handle that will let you into the witness stand there.
When you step in you may feel a little movement, but it's
a leveling device that works by itself.

(Witness Sworn)
TOM KEITH BROOME,
called as a witness by the plaintiff herein,
being first duly sworn, was examined

and testified as follows:

DIRECT EXAMINATION
BY MR. CLIFTON:

Q Please state your name.

80

102




10

11

12

i3

14

15

16

17

18

19

20

21

22

23

24

P

A Tom Keith Brcome.

Q Spell your last.

A B-R-0-0-M-E.

Q Your cccupaticn, please.

A I'm a detective with the sex crimes unit for the

Reno Police Department.

Q How long have you been with Renc Police?

A Just short of 27 vyears.

Q How long as a detective?

A In this particular unit about seven-and-a-half
years.

Q How about total years?

A About half my career.

Q Okay. And in.this particular unit did you have

cccasion to become involved in the investigation of a
Brendan Dunckley, D-U-N-C-K-L-E-Y?

A Yeg, sir, I did.

Q I want to direct your attention -- let's start
with the most recent incident of March 10th, 2007,
involving a Jessica H. Are you familiar with this
investigation?

A Yeg, sir.

g Did you know Mr. Dunckley even before this

investigation based upon other prior possible
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investigations?
A Yes, sir, I did.
Q All right. In this one, with Jessica H., when
were you first called into it?
On March 10th, in other words what was happening

when you got involved?

A The patrol sergeant called me. We have two
on-call sex crimes detectives every week. 2And I was the
primary on-call detective. So we usually get calls

either giving us a heads up or asking advice or for
whatever reason, we decide whether or not we come out and
start an investigation right then or take a look at it at
a later time.

Q Well, this happened in the evening hours of
March 10th. Would it be safe to say you got involved on
that date; do you remember?

A Sure.

Q Did you have occasion to.see Jessica at the
scene of her apartment?

A No,lsir.

Q Did you have occasion to see the defendant any
time that night?

i\ No, sir.

Q Did you get briefed by the police officers,
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patrol officers, on what she claimed had occurred?

A I did.

Q Let me just jump right ahead to -- well, let's
start with her, even before we get to his interviews.

You did have occasion at some point to interview

her, correct?

A I did.

Q Did she explain what happened at her apartment
that night?

A Yes, she did.

Q Did she indicate in any way, shape or form that
it was consensual or there was any consensual sexual

activity between her and the defendant?

A No, sir.

Q Is that "non"?

A No.

Q And the defendant I'm referring to is

Mr. Dunckley, you're aware of that?

A Yes, sir.

Q Did she indicate she knew him from any past
occasions?

A No, she said she didn't.

Q Did she indicate that she believed she had

bitten his penis?
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A She said that, vyes, sir.

Q Okay. When was it, would you say, that you had
occasion to interview him in relation to the time of the
event?

A About 10 days later.

Q Do you know his date of birth?

A I believe it's July 4th of 19$76.

Q So he'il be 31 in two days?

i\ If I'm correct, yes, sir.

Q Okay. Are you familiar with Michelle, Lura,
Ashley, the names of some of these people in
Mr. Dunckley'gs life?

A I am.

Q And they're all significantly younger than him,
approximately ten years?

Fi\ Yes.

Q Okay. ©On this case, let's say approximately
March 20th, that's based on your recollection when you
interviewed him, was it at his home, at the station, at -

his work or what?

A My first interview with him was at his home on
the 20th.
Q Was it there or was it over the phone?
A It was there in person.
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Q Was he consensual to being interviewed?

A Yes.

Q Did you indicate to him what this interview was
about?

A T did.

Q And the allegatién that wés being made by
Jessica?

A Yes, sir.

Q Go ahead and, I guess, just jump to it and tell
us what his first explanation was as far as what occurred

that night with her.

A His first explanation was, as he originally
reported, that it was -- that there was no sex act of any
kind.

Q When you say when he first reported, you're

talking about the patrol officers on scene that night?

A That's correct.

Q And that was because she had chased him or given
chase to him outside of her apartment, two people had

tackled him or jumped him?

A He was detained, yes, sir.
Q The police came and he was still there?
A Yes.
Q But no arrest was made?
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A Yes.

Q She had been drinking, that was clear?

A Yes.

Q You know what he has told the police, you'd been

briefed on that, correct?

A Yes.

Q And he gives a similar statement now to you?

A Yes.

Q In this first statement he c¢laims there was no

gex act at all?

A That's correct.

Q Did he indicate why he happened to be at her
apartment?

A That he was just trying to help her. He'd seen
her staggering down the road. He was just trying to make
sure she got home okay.

Q He was not in custody with you even on this

interview, correct?

A That's correct.

Q At this time you made this clear to. him?

A Sure. I was in his home and he invited me in.
Q And he was not arrested after the interview on

that date?

A That's correct.
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Q 5o he was free to stop the interview at any
time?

A Sure.

Q He indicated no sexual act whatsoever. Did he

indicate he had to help her in any way, shape or form?

A Yes.
Q To do what or why?
A Help her up the stairs intoc her apartment, and

that she had passed out and had fallen down, and he was
rendering medical assistance to her.
Q Did that include rubbing her chest? He called

it sternum, I should be fair.

A That's correct.

Q Rubbing her sternum?

A Yes, sir,

Q Did he indicate that she came to?

A He did.

Q And then‘she rassed out again or went

unconscious seemingly again?

A That's correct.

Q Then he had to rub her chest back to
consciousness again?

A I'm not sure. There was two chest rubs, but she

did wake up.
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Q Woke up a second time, and then what happened?

A She just went crazy -- according to him -- that
she just went crazy and started screaming at him and
started chasing him down the stairs. Said that "you
raped me."

Q Anything about that interview that's noteworthy
or that we need to cover?

A We had started in his living room. and I told
him that -- I asked him if he remembered that we took
swabs of his penis that night, and he said he did. He
indicated that he was very uncomfortable talking there,
because his wife was just in the other room. I asked him
if he wanted to go out on the front steps. He said yeah,
g0 we did.

Walked out on the front steps, at that point is
when he told me that everything was kind ©f the same,
except that when she woke up she unzipped his pants, toock
his penis out, put it in her mouth before he knew whét
was happening.

Q And this was after you told him about some type
of DNA evidence?

A I reminded him that we had swabbed his penis énd
he was fully aware of that. That happened -- the initial

patrol guys did that.
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Q Did he say anything about why he didn't say
anything of this to the police, because his wife wasn't
there at that time, right, on March 10th?

A She might have been in the area.

Q Did he indicate why he didn't tell the police
the correct version, the truth, what he's saying now is

the truth?

A He said several times it was a bad judgment
call. I don't believe he wanted his wife to know.

Q But he admitted he lied to the patrol cofficersg?

A Yesz.

Q And he admitted he lied to you the first time in

giving you the events?

A It was clear he lied to me, because I was the
one there that he had lied to.

0 Sc now he's saying that in her state of
intoxication and semiconsciousness she unzips his pants,

pulls his penis out, and puts it in her mouth?

A Yes, sir.

Q You didn't arrest him though, correct?

h I did not.

Q You went back to the station?

A I asked him if he would meet me the following
day for an interview in our office, again. And I
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happened to be on c¢all that week and was on my way to
another sexual assault.

Q ‘And did there come a point in time when he met
with you?

A I met with him at about 10:00 o'clock the
following day at the sex crimes office.

Q Did he drive himself there?

A He daid.

Q Did you make it c¢lear he was not in custody?
iy I did.
Q Did you make it clear he was free to leave at

any time?

A Yeg, sir.

Q Were any of these interviewg taped?

A All of them were.

Q Audio? Visual?

A The ones in the office are audio and video, the

one at his house was just audio.

Q Cn this audio and videotape in your office did'
he give another version of events?

A It was pretty similar to what we had talked

about the day before.

Q Do you remember at any time during these two
interviews him saying that she -- the reason that the DNA
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or the penile swab might show pOsitive.had something to
do with her hand down his pants? Not oral copulation,
but her hand down his pants?

A He did say that at some point, yes, sir. I'm
not sure 1f that was in the initial interview or the
other one. I reminded him we were talking about saliva,
we were not talking about any other sort of transfer of
DNA but galiva.

0 That's what I'm referring to. You told him
about a saliva test that either did or could come out
positive regarding the victim's saliva on his penis; is

that correct?

A Yes, sir.

Q And his answer was, "Well that coculd be because
she put her hand down my pants," correct?

A Correct.,

Q Then you reminded him what?

A That we were talking specifically about her

saliva on his penis.
Q So that couldn't be explained by her hand, then,

correct?

A Yes, gir.
Q Is that what you were getting at?
A Yes.
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Q So we have no sex, her hand she forcibly put
down his pants, and thirdly she pulled out his penis and
put it in her mouth. Those three different scenarios?

A And kind of an addition to that one: When he
came to the cffice he said that when she woke up she
wanted to thank him for helping her up the stairs.

So that was in addition to the interview from
the day before that that's why she did that.

Q Why she did --

A Why she put his penis in her mouth was to thank
him,

Q The oral copulation?

A Correct.

Q Was the arrest of him made at that time?

A He was arrested at the end of that interview,

yes, sir.

Q For?

A Sexual assault.,

Q on-?

A On Jessica H.

o) And this was at Sky Mountain, I believe the

apartments off --

A 1670 Sky Mountain, I believe,
Q Good enough. So that was the March 1oth, 2007,
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incident. Can you explain tc the judge how you connected

some of these previous cases to Mr. Dunckley?

A Well, as we talked about before, I was aware of
Mr. Dunckley from a previous investigatiocon in 2005. Now,
when I got called the night of March 10th, when this
occurred I was not told it was Brendan Dunckley involved.
I didn't learn that until I came to work on the 12th
after days off. So I initially didn't know it was him.

When I saw that cagse, and of course I was the

investigator on the '05 case, I saw some similarities in
the two cases.

Q Including drunken or intoxicated wvictim?

A Intoxicated victim, the age of the victim, the
bizarreness in the stories, the fact that he made the
victims somewhat the aggressors and him somewhat of a

victim in both cases.

Q The 2005 case, what's the victim's name in that
case?

A Lura.

Q L-U-R-A?

A Correct.

Q And she's friends with Michelle?

A She is friends with Michelle.

Q Now Michelle has already testified here today
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and Lura has not vyet. Lura then, in 2005, would have

been approximately the same age you're saying Jessica was

in 2007. Is that what you were gaying, they're gimilar
ages?

A That's correct.

Q But Lura actually goes back, with respect to

Mr. Dunckley, to way before 2005, correct?
iy That's correct, as does Michelle, I believe,
Q But in 2005, the case you were investigating was

an actual sexual assault, correct?

A It was a reported sexual assault, yes, sir.
Q By Lura?

A Correct,

Q In other words, sex against her will?

y2y Yes, sir.

Q Similar to Jessica?

A Right.

Q Because Jessica was reported?

A Correct.

Q In further inwvestigation or in your previous

knowledge of Mr. Dunckley in these cases, did you know of
an instance with Lura even before 20057?
A Yes.

Q Ckay. And did that include Mr. Dunckley and
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some type of sexual acts or relations with Lura while she
was under 147

A Yes, sir.

Q And did it also include Michelle?

A It did.

Q Did you interview Michelle?

A Cn the phone.

Q Ckay. Would this be in 2007, now?

A Yes, sir.

Q So when you took over that investigation from

the earlier cases in 2007, you called Michelle where?

A At -- I don't recall which facility, but the
Nevada Department of Corrections. I believe it was in
Las Vegas.

Q When you talked to her by the phone was any of
that recorded, doc you know?

A I don't recall right now.

Q Okay. That's fine. But when you spoke to
Michelle did you find out that something happened when

she was 12 or 13 with Brendan Dunckley?

A I did.
Q Now she came in here today and said she's pretty
sure she was older than that. Did you attempt to tie

down the dates or age in any way? Did she mention she

105

117




10

11

12

13

14

15

16

17

18

15

20

21

22

23

24

was 12 or 13 or how did this go?

She said she had a baby when she was 13, a
daughter. Did she indicate to you whether it was before
she had the child or after, anything like that?

A I just don't remember exactly what she --
Q All right. You did a five-page report. You

have done several, but one being a five-page report

dealing with Michelle. Are you aware of this report?
A Yes, sir.
Q And it's just a short portion that's on
Michelle. Page 3 of 5 of your report. I want to give

you a date on this report, but I don't know if you've
done more than one on this date, and I don't want to get
it confused.

But it's the report that you have, "Phone
interview with Lura.” You talked to Ashley and you
talked to Michelle. Are you familiar with this

supplemental report?

A Yes, sir.

Q Go ahead and review a little bit of Michelle, on
Page 3, and also onto Page 4. It's only about two
paragraphs.

A {Witness complies.)

MR. CLIFTON: Your Honor, I apolocgize. I should
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have asked to approach him with his report to refresh his
recollection. That's my intent in doing this when he
said he couldn't remember, if that's all right with the
Court.

THE COURT: All right.

THE WITNESS: Yes, sir.
BY MR. CLIFTON:

Q Does that help refresh your recollection a

little bit about the interview with Michelle? You said a

minute ago you couldn't quite remember some of the

details.

A Yes.

Q All right. Let me ask you a few gquestions on
that. ©Does she indicate how old she was when this sexual

conduct happened with Mr. Dunckley?

A She talks about two different times, actually.
One time when she thought that she was older, 16 or 17,
and then an incident when she was 12.

Q And the time that she was 12, did that inwvolve

sleeping with him and his girlfriend or wife named

Morgan?
A Yes, sir.
Q What did she say he did to her while she was

sleeping over at their house?
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A He reached over Morgan and fondled her vagina in

the bed.

Q Reached

over Morgan an fondled whose vagina?

A I'm sorry, fondled Michelle's vagina.
Q While she was 12°7?
A Yes, sir.

Q Did she,

Michelle, indicate she was aware of

Ashley also being sexually assaulted -- that's the words
used in your report -- by Dunckley?
A Yes.
Q And she was the one that told you about Ashley?
A She was.
Q And then vou went and interviewed Ashley?
iy Same wéy, via telephone.

Q And you
had some type of
i She was
Q And Mr.
courtroom today?
A He is.
Q Did you
or anything like
dealing with the

Jessica®?

found out Ashley was how old when she
sexual contact with the defendant?
12 or 13 also.

Dunckley is the defendant here in the

use photographic arrays or photo lineups
that with any of these witnesses in

defendant identity? Would that include
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iy Yeg, sir.
Q Was she able to pick out Mr. Dunckley in that

photo array/lineup?

A She was.

Q How many people were in that array?

A I vary them. I don't always use six. Sometimes
I use eight. I don't recall how many was in this, but I

usually don't stick to a specific number.

Q But either way, you talked to Mr. Dunckley and-
he admitted he had contact with this person at that
location that appeared to be Jessica that he was talking
about, correct?

iy Oh, sure.

Q 50 there's no gquestion now that we're talking
about the right person that Jessica was with that night
at her apartment?

a That's correct.

Q Ckay. Thank you.

MR. CLIFTCN: No further gquestions.
THE CCURT: Mr. C'Mara.
MR. O'MARA: Thank vyou.
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CROSS-EXAMINATION
BY MR. O'MARA:

Q Detective Broome, my name is David O'Mara, and I
represent Mr. Dunckley. If you can't hear me or you
don't understand a guestion, please speak up so we can
get a proper recording of the court record.

A Sure.

Q You talked about Mr. Dunckley stating that the
saliva could have been on his penis from a hand; is that
correct?

A Yes.

Q Could it have been a misinterpretation between
Jegssica's hand and Mr. Dunckley's hand?

A No.

Q@ Did Mr. Dunckley ever inform you that he had to
do a finger sweep of Jessica in order to stop her from
choking?

A No. I have heard that story, though.

Q When did you hear that?
A Last time I was here I heard that story.
Q So at no time during your investigation or your

interviews with Mr. Dunckley he never mentioned that he
did a finger sweep of Jessica?

A He told another Reno police officer that. He
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@ ®
never told me that, no, sir.

Q All right. Great. If we can go to Michelle and
the questions we just went through and how you just
reviewed your incident report, number 0534027706; do you
have it in front of you?

A I don't.

Q Do you recall why Michelle was over at Brendan
and Morgan's house?

A Not specifically. I got the impression they
were all --

Q Let me rephrase my qguestion, because there's two
sections in here.

In your statement it talks about Michelle
sleeping over when she was 12, and then it later goes on
and says the reason why she was over there. Do you
recall why?

A Specifically that time, no, sir.

Q If it said she said that Brendan and Morgan were
babysitting her at the time, would that fresh your
memory?

A That's what I was going to say when you stopped
me is that all these girls were friends, more with Morgan
at the time. So they spent a lot of time together at

that time of their life. So, yeah.
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Q So Michelle could have had her baby being at

Brendan and Morgan's to be babysat?

A She could have, yes, sir.

Q Do you know when Michelle had her baby?
A I don't.

Q Did she ever talk about her baby in the

interview?
A No. My interview was very short, and they were
trying to pull her away while I was talking to her, the

correction people.

Q Did you ever go into Michelle's past?

A Not in specifics, no.

Q Did you ever go into her drug habits?

A I knew why she was incarcerated, if that helps.

I knew she had a rough childhood, if that helps.
Q If you were told that she had a baby in 2000,

would your numbers be correct now about the age of 127

A Without having the dates of birth in front of
me, I --
Q Let's see. Michelle was born on October of

1986. Do you recall that birth date?
A I don't, but I certainly believe you.
Q And her baby was born on September 23rd of 2000.

So if she had a baby in 2000, and she was born in 1986,
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she couldn't have been 12 years old, correct?

A That's correct.

Q Did you look into when her baby was born?

A No, I didn't.

Q Are you aware that -- obviously you're not
aware. Would it surprise you 1f Michelle testified today

that she never said that Mr. Dunckley told her never to

tell anyone?

A Would it surprise, me?

Q Yeah.

A Somewhat, I guess, yes, sgir.

Q In regards to -- let's go back to Jessica. 1In

regards to the incident in which she claimed happened,

did she ever acknowledge how long the incident occurred?

A I'm not sure gpecifically what part of the
incident.

Q Did she ever talk about the incident in the
apartment between the alleged -- her and the defendant
here?

A Yeg, gir. Aré you talking about the part about

the fellatio?
@  In between the period of time when she entered
the apartment to the end of this alleged incident where

she ran out of the apartment.

113

125




16

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A Just that it was a short time, yes, sir.
Q But she didn't give you any 5, 10 minutes?
A I don't believe so, and I don't know that she

could have.

Q Did she describe what happened when she entered
the apartment originally?

A Yes.

Q What did she say?

¥ That she opened the docr, walked tc the back
part of the apartment, called for her boyfriend, was
looking for him, and when she turned around Brendan was

standing between her and the door.

Q And then what happened?
A And he told her to "suck his dick," and she said
that she had no way out. She said he was between her and

the door and she was scared.

Q What did she do after he allegedly said, "Suck

my dick"?
A She did what she was told to do.
Q Did you measure the distance between the back

room and the door?
A No.
Q Do you have any recollection of how far the back

room and the front door is?
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A No, I don't.

Q Do you know of any report that measured the back
door?

A No, sir.

Q Do you know of any police officer that has been

inside of the apartment?
A Sure.
Q Is there any report that sets forth the distance

between the back room and the front door?

A Could be an FIS report that I don't have.
Q If you mean FIS report, what is that?
A The lab people, the county crime lab people. If

they were called they would have prepared something like
that.

Q And when Jessica informed yvou of the alleged
incident did she mention how many times she bit the
defendant?

iy If she did, I don't recall how many times.

MR. O'MARA: May I have a few minutes, Your
Honor?
THE COURT: Certainly.
MRﬂ O "'MARA: Thank you.
&
BY MR. O'MAﬁA:

Q In your review of other detectives' or officers!
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reports,

mention

A

Honor.

witness

she had

trouble

which.

did any of the other officers in their reports
how many times she allegedly bit the defendant?
If they did, I don't recall that.

MR. O'MARA: I have no other questions, Your

THE COURT: Okay. Mr. Clifton.

MR. CLIFTON; No additional.

THE COURT: ©Okay. Thank you wvery much.

MR, CLIFTON: Your Honor, the State's last

is Lura. She lives in Yerington. And apparently
car troubkle getting out of Yerington or is having
finding a car ride out of Yerington, I don't know
So she has not been able to make it here.

I guess my first motion or option would be to

ask, since it's this late of an hour anyway, to continue

the rest of the prelim to a date that would allow us time

to drive her here, get her a ride here, whatever it

takes,

I know this is the second time she's been

subpoenaed for court. She is cooperative. She's

available. We know where she lives. She answers the

phone.

We've talked to her two or three times today.
(Deputy District Attorney Sworn)

THE COQURT: Iz Lura subpoenaed?
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MR. CLIFTON: Yes, she was, Your Honcr. She was
subpoenaed for the May preliminary hearing and she was
subpoenaed again for today. I have not checked to see if
they were oral-service subpoenas or if they were
physically served upon her. But in either event, under
the oral service law she has been cooperative. She was
notified of today's date. She has always told us she
would be here. We expected her to be here.

And at the time of the prelim at 1:30 today, we
tried starting tolcall her from 1:30 to 2:30, and were
teocld she's having.car trouble, she's trying to find a
ride, things like that. I've only keen able to talk to
my witness advocate during breaks just now trying to find
out if she's here. She couldn't make it. So I don't
know the exact reason there.

But I do know she's a necessary witness on
several counts, I think it's two counts dealing with her
and Michelle on Count IV, and then her alone on Count V.
So it's just those two counts. But we certainly would
1ike to have her here.

THE COURT: Also on Count VIIT.

MR. CLIFTON: Yes, Count VII.

At this point, Your Honor, I haven't heard

anything yet about violence or injury oxr threats, even
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from Jegsica, so I don't know if we're going to be able
to mandate Count VII. And I'm not going to be asking
Your Honor to kind cover on Count VII, even if Lura
testifieg it was forced and threatened. And I'm sure she
will testify the sexual assault on her was forced.

This sexual coercicn charge was based on all the
witnesses, and we have put three af the four on, so I am
satisfied, Your Honor, that we will not be going forward
on Count VII. But before I let Yocur Honor dispose of
that or make any kind of motion, I should wait and listen
to her tegtimony, because I can already see there's a
disparity between Michelle and Lura from what I see in
the police reports.

But that count was supposed to be for all of the
witnesses together mutually. And so far it's not looking
like there were threats involved, not to say there wasn't
sexual assaults, lewdness or other charges that are
charged here.

So I would ask that you allow us to go to a
separate date, maybe more than tomorrow, like after the
July 4th date to find out what it's going to take to get
her here.

I think Yerington is about a 90-mile drive, an

hour, hour-and-a-half.
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THE COURT: About an hour-and-a-half, I think.

MR. CLIFTON: We could certainly provide a ride
and get her here, but dcing it tomcrrow might be a little
tight. Sc my motion, I guess, for continuance based upon
Hill/Buspos is that she is a necessary witness; itks not
for purposes of delay, cf course; and we've done
everything we could, including subpcena her to get her
here today, and now it looks like we have to physically
transport her, so that will take a little more doing.

MR. O'MARA: Your Honor, we object to allowing a
continuance at this time. This was set out 45 days in
order to get discovery on this case. Whether or not they
subpcenaed her multiple times, she was required to be
here today, she has chcsen not to be here today. This
hearing started at 1:30. It's almest four hours later.
She should have been in her car way before the 1:30
hearing before this time.

It isn't a good faith response by the DA to say
we can do this next week. This is the time set for the
preliminary hearing. This is the.time that they're
supposed to put on their evidence for probable cause.
They have not done so, and they should not be entitled to
a contilnuance.

THE COURT: Mr. Clifton, additional comments you
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want to make?

MR. CLIFTON: No, Your Honor.

THE CCURT: Well, looking at the file, it has
been gquite a period of time. May‘znd was the first time.
Stipulate to continue. Conflict group hadn't received
the case yet. Then there was another May 16 hearing.
Stipulate to continue 30 days at least.

Now we're here today. So I don't know.

I'm going to deny the motion to continue.

MR. CLIFTON: All right. Your Honor, we have no
further witnesses. As)far as argument, we'd ask Your
Honor to bind over based upon the amended changes to
Count I, II, and III, and Count VI. With everything I
said with regard to Count VII, I'll leave it up to Your
Honor as to whether you heard any evidence to bind over
on that.

Michelle, Your Honor, it would be possible to
bind over on Count IV, since it's charged as rtand/or"
with Michelle. That's the other thing I'll leave up to
Your Honor. Of course, we did not hear any testimony
with regard to Count V.

Thank vyou.

THE CQURT: All right. Mr. O!'Mara.

MR. O'MARA: Thank you, Your Honor.
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In regards to Count IV with Michelle, it is
apparent that there is no -- they have failed to prove
any of the elements in this case. Michelle has testified
today that she was not forced. She was over the age of
14 when any type of actions occurred. She was never
touched inappropriately by Mr. Dunckley.

Her testimony also shows it was after she was
pregnant, which is clearly not within the date of which
the complaint of 1999 is. She has testified she did not
meet Mr. Dunckley until at least 2000, July or August of
2000. Thus they have not satisfied in showing that there
is a reasonable probable cause to bind over on Count IV,

In regards to Count I, IT, and III, in regards
to Ashley. Again, Ashley could not give any date, she
could not give any time in which she met Mr. Dunckley.
She could not give any information in regards to how she
met Mr. Dunckley. She could not give any information as
Lo any of the elements in this crime in regards to a
sexual assault on a child in Count I. 8She is unsure of
when she met Mr. Dunckley, but would concede that it is
possible that she met Michelle on the same date, which
would then put it back to 2000, as well.

She is now older than her, which would have made

her probably older than 14. There's no evidence to show
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what her age was. Thus they have not shown that this was
upon a child in this manner.

Lewdness with a child under the age of 14 in
Count II, same problems in regards to any type of date
that is given on when this alleged incident occurs.
Therefore Count II should also be dismissed.

Count III, statutory sexual seduction, we have
no information in regards to when this occurred as well.
Thus we cannot determine when the age that she was during
this period of time.

In regards to Count VI, the sexual assault in

regards to Jessica. Jessica testified today that she
could not give a description of the individual. She
could only do it today or when given pictures. And thus

they have failed to show that the defendant on my left is
the actual person to alleged tc have done these
incidents.

And as to Count VII, as the DA has already
stated, there was no threats, there was nc coercion,
there was no violence or injury in regards to these
cases, and he has already submitted that he probably
doesn't have a case in that respect. And Count VII
should alsoc be dismissed.

THE COURT: All right. Thank you. I find that
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there's probable cause to believe that the defendant
committed the crime of sexual assault on a child as
alleged in Count I; lewdness with a child as alleged in
Count II; statutory sexual seduction ag alleged in Count
ITT; and =sexual assaﬁlt as alleged in Count VI were
committed and the defendant committed them.

I did not find and I dismiss Counts IV, V, and
VIT. |

Thank you very much.

MR, O'MARA: Thank you wvery much, Your Honor.

MR. CLIFTON: Thank you.

MR. O'MARA: Have a great evening.

THE COURT: You too. Thank you.

(Proceedings Concluded)

--o0o0--
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STATE OF NEVADA )
lss.
COUNTY QF WASEQE )

I, EVELYN J. S8TUBBS, a Certified Court
Reporter, do hereby certify that I reported the
proceedings in the within entitled cause, and that I was
present on Monday, July 2, 2007, at the hour of 2:47 P.M.
of said day, and reported the proceedings had and
testimony given therein in the Preliminary Hearing of the
case of THE STATE OF NEVADA, Plaintiff, vs. BRENDAN
DUNCKLEY, Defendant, Case No. RCR2007-033884.

That the foregoing transcript, consisting of
pages numbered 1 to 123, inclusive, is a ful;, fLrue and
correct transcript of my said stenotype notes, so taken
in the said Preliminary Hearing, and is a full, true and
correct record of the proceedings had at said time and
place to the best of my knowledge{ skill and ability.

DATED: At Renc, Nevada, this 18th day of

July, 2007.

Coulpo f STl

EVELYN /7. (4TUBBS, CCR #356
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DA # 373085
RPD RP07-009446, RPD RPO5- 034027
IN THE JUSTICE COURT OF RENQ TOWNSHIP

IN AND FOR THE{COBMIY6OF WA4HOE, STATE OF NEVADA

v N * * * e
THE STA F N Ky .
TE OF NEVADA, i @&5%94-%--
Plaintiff, RCR 2007-033884
v. DEPT:nESﬁH
BRENDAN DUNCKLEY, _ :SQKI) ’
AMENDED
Defendant . CRIMINAL COMPLAINT
/-

KELLI ANNE VILORIA of the County of Washoe, State of Nevada,
verifies and declares upon information and belief and under penalty
of perjury, that BRENDAN DUNCKLEY, the defendant above-named, has
committed the crimes of:

COUNT I. SEXUAL ASSAULT ON A.CHILD, a viclation of NRS

200.366, a felony, (F1000) in the manner following, to wit:

ittt
Arrungl

That the said defendant on or between the 1lst day of
dantary, 1998, and the i&st day of -bedember, }F998, at Reno Township,

gujpyx’ Lout

within the County of Washoe, State of Nevada, did willfully and
unlawfully subject ASHLEY V., a female child under the age of
fourteen years, having a date of birth of ﬁ;;g;vi;' 1286, to sexual
penetration, against the victim's will or under conditions in which
the defendant knew or should have known that the victim was mentally
or physically incapable of resisting or understanding thé nature of
the defendant's conduct, to wit, sexual intercourse, in a parking lot
at or near Longley Laﬁe, Reno, Washoe County, Nevada;

or in the alternative,
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COUNT II. LEWDNESS WITH A CHILD UNDER THE AGE OF FOURTEEN

YEARS, a violation of NRS 201.230, a felony, (F650) in the manner

fellowing, to wit:

i
j1¥
_ That the said defendant on or between the Ist day of
&K;K;;t {3eC Ao
. 1998, and the 338t day of , ¥998, at Reno Township,

within the County of Washoe, State of Nevada, did willfully,
unlawfully, and lewdly commit a lewd or lascivious act upon or with
the body of ASHLEY V., having a date of birth of_Mareh 14, 1986, a
femaie child under the age of fourteen years at the time that the
said act was committed, in that the said defendant engaged the wvictim
in sexual intercourse at or near Longley Lane, Reno, Washoe County,
Nevada, and/or put his hand down her pants to fondle her genital area
in an elevator at the Atlantis Hotel and Casino, 3800 South Virginia
Street, Reno, Washoe County, Nevada, with the intent of arousing,
appealing to, or gratifying the lust, passions, or sexual desires of
himself or the child;

or in the alternative,

COUNT IITI. STATUTORY SEXUAL SEDUCTION, a viclation of NRS

200.364 and NRS 200.368, a felony, (F1010) in the manner following,

to wit: ,'L(éf.

| That the said dgfendant on or beEEeen the ¥=t day of
§;§§§§;, 1998, and the éist day of Deeember,-&@%%, at Reno Township,
within the County of Washoe, State of Nevada, did willfully and
unlawfully, being over 21 years of age, commit an-act of statutory
sexual seduction with the person of ASHLEY V., having a date of birth

L
of March 14, 1986,, who was then and there under the age of 16 years,
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in that the said defendant engaged in an act of sexual intercourse
with the said ASHLEY V. "¢ in a parking lot at or near Longley Lane,
Reno, Washoe County, Nevada.

COUNT IV. LEWDNESS WITH A CHILD UNDER THE AGE OF FOURTEEN

YEARS, a violation of NRS 201.230, a felony, (F650) in the manner

following, to wit:

That the said defendant on or between the lst day of
January, 1999, and the 31lst day of December, 1999, at Reno Township,
within the County of Washce, State of Nevada, did willfully,
unlawfully, and lewdly commit lewd or lascivious acts upon or with
the bodies of LURA S. and/or MICHELLE A., female children under fhe
age of fourteen years at the time that the said acts were committed,
in that the said defendant did touch LURA S. with his hands and tried
to place them into her pants and/or said defendant did simulate
sexual intercourse on the body of MICHELLE A. with the intent of
arousing, appealing to, or gratifying the lust, passions, of sexual
desires of himself or the children.

COUNT V. SEXUAL ASSAULT, a violation of NRS 200.366, a

felony, (F1000) in the manner following, to wit:

That the said defendant on or about the 20th day of August,
2005, at Reno Township, within the Couhty of Washoe, State of Neﬁada,
did willfully, and unlawfully subject LURA S. to sexual penetration
against the victim’s will or under the conditions in which the
defendant knew or should have known that the victim was mentally or
physically incapable of resisting or understanding the nature of the

defendant’s conduct, in that the defendant caused the victim to
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submit to sexual intercourse at 4050 Gardella Avenue, Washoe County,

Nevada.
COUNT VI. SEXUAL ASSAULT, a violation of NRS 200.366, a
felony, (F1000) in the manner following, to wit:

That the said defendant on or about the 10th day of March,
2007, at Reno Township, within the County of Washoe, State of Nevada,
did willfully and unlawfully subject JESSICA H. to sexual
penetration, against the victim's will and/or uﬁder conditions in
which the defendant knew or should have known that the victim was
mentally'or physically incapable of resisting or understanding the
nature of 323 defendant's conduct, to wit, fellatio at 1675 Sky |

L
Mountain Drive, #282, Reno, Washoe County, Nevada.

COUNT VII. SEXUALLY MOTIVATED COERCION, a violation of NRS

207.190 and NRS 207.193, a felony, (F250). in the manner following, to

wit:

That the said defendant on or between the 1st day of
January, 1998, and the 10th day of March, 2007, at Reno Township,
within the County of Washoe, State of Nevada, did willfully and
unlawfully, with the intent to compel another to do or abstain from
doing an act which the other person has a right to do or abstain from
doing, use violence or inflict injury upon the perscon, or any member
of his/her family, or upon his/her property, or threaten such
violence or injury, to wit: saidrdefendant did compel, induce or
require ASHLEY V. and/or LURA 8. and/or MICHELLE &. and/or JESSICA H.
to engage in defendant’s serial sexually inappropriate and/or ongoing'

course of conduct wherein defendant forced ahd/or took advantage of
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said victims when they were not able to abstain and/or stop him from
engaging in sexually inappropriate acts with them and that said
defendant did said conduct through the use of force and/or violence,

said conduct all occurring in Washoe Coupnty, Nevada.

DATED this Z Q day of . , 2007

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding

document does not contain the social security number of any person.

M@w\/

L
PCN RPD0Q726517C
PCN RPD(0726524C District Court Dept: 4
Custody: District Attorney: VILCRIA
Bailed: X Defense Attorney:
Warrant: Bail
Restitution:

04046446
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Page 1 of 2 | DECLARATION SUPPLEMENT ~ 07-34027

CAsE# 07-34027

On August 20, 2005, Lura a then 18 year old adult female reported that sheand a
friend were walking through the apartment complex at 4050 Gardella Ave. in Reno,
at approximately 2100 hours, when they were approached by defendant Dunckley.
Lura was acqualnted with the defendant and his wife, however had not seen them for
several years. Defendant Dunckley was working at the Gardella apartment complex
in parking enforcement and asked Lura if she wanted to go to the other side of the
complex to put a boot on a car. The victim said that she had to be back in ten
‘minutes. Lura reported that the defendant drove her to a dirt field next to the
apartments and began talking to her about where she ‘works now. Lura said the
defendant just grabbed her by the throat with his right hand and the hair with his left
hand. She fought the defendant away, at which time the defendant exited the driver’s
side of his vehicle walked to the passenger side and opened the door. Lura reported -
that the defendant pulled her from the vehicle and pushed her face down on the hood
of the vehicle, pulled her pants and underwear down and forced pemle/vagmal
intercourse from béhind the victim, to ejaculation. The victim was then driven back
to her friend’s apartment and dropped off by the defendant.. The victim entered her
. friends apartment crymg and after a short tlme disclosed what had happened to her

' Durmg the 1nvest1gat10n the Defendant insisted the sexual encounter was consensual
and initiated by the victim. The case was closed in 2005 due to some problems in
confirming portions of the victim’s version of events; the victim who became
extremely .depressed was somewhat uncooperative at the time.

In March of 2007 Detective Broome, who investigated the 2005 Sexual Assault
involving Lura became aware of another sexual assault allegation involving defendant -
Dunckley and another female victim. Initially the defendant denied any . sexual
contact. In subsequent interviews the defendant admitted to sexual activity, however
insisted it was consensual. There were other similarities in the two cases which
yielded additional investigative leads in the 2005 Sexual Assault. Detective Broome
was able to talk to two other females who reported that they were also
inappropriately sexually touched by the defendant prior to 2005. One of the’ females
was 12 years old at the time and deseribed how she was overpowered by the
defendant in an elevator at the Atlantis Casino and sexually fondled by the defendant.

oF preliminary

v JSp

- WHEREFORE, Declarant requests that a finding be made by a magistrate that probable causg
hearing (if charge is a felony or gross misdemeanor) or for a trial (if charge is a misdemearoy

REVIEWED FOR PROBABLE CAUSE (PC) DECLARANT

PCFOUND [ - PCNOTFOUND [

DATE : MAGISTRATE , ,
DEFENDANT ORDERED RELEASED, DATE: , MAGISTRATE
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of Lura’s disclosures. ‘Lura reported that when she was staying at the defendant and .
his wife’s house with a girlfriend, when she was 13 or 14 years old, she woke to find

the defendant fondling her vaginal area. It was this incident that broke off relatlons SR

with the defendant and his family. Michelle a now 20 year old female supports thls
disclosure as she was in bed with Lura when this occurred. Lura who was re- '
contacted in March of 2007 is now cooperative and maintains that she was sexually
assaulted by the defendant in 2005 and there was nothmg consensual about the
encounter

WHEREFORE, Declarant requests that a finding be made by a magistrate that probable gause-ex erson for preliminary

hearing (if charge is a felony or gross misdemeanor) or for a trial (if charge is a misdee

REVIEWED FOR PROBABLE CAUSE (PC) 7 DECLARANT - ID# A {g\? :
PCFOUND ] _ PC NOT FOUND [ ' :
DATE ‘ MAGISTRATE

DEFENDANT ORDERED RELEASED, DATE: ‘ MAGISTRATE
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DA # 373085

RPD RP07-005446

P,

IN THE JUSTICE COURT OF RENO TOWNSHIP
IN AND FOR THE, COUNTY QF WASHOE, STATE OF NEVADA
. 0? ﬁ% ﬁjugilsg

* k%

THE STATE OF NEVADAfL“-‘

M, Grimes

Plaifitiff, RCR 2007- 33884

v. | DEPT:L¥'

BRENDAN DUNCKLEY,

Defendant. CRIMINAL CCMPLAINT

/

STEVEN M. BARKER of the County of Washoe, State of Nevada,

verifies and declares upon information and belief and under penalty

of perjury, that BRENDAN DUNCKLEY, the defendant above-named, has

committed the crime of:

SEXUAL ASSAULT, a violation of NRS 200.366, a felony,

(F1000) in the manner following, to wit:

2007,

That the said defendant on or about the 10th day of March,

at Reno Township, within the County of Washoe, State of Nevada,

did willfully and unlawfully subject JESSICA H. to sexual

pehetration, against the victim's will and/or under conditions in

which the defendant knew or should have known that the vibtim was‘

/17
/1Y
s
/17
/17
/17
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mentally or physically incapable of resisting or understanding the

nature of the defendant's conduct,

Mountain Drive, #287, Reno, Washoe

DATED this \_ ) day of CL;KM , 2007
/ T

AFFIRMATION PURSUANT TO NRS 239B.030

to wit, fellatio at 1675 Sky
County, Nevada.

Y
y

The undersigned does hereby affirm that the preceding

document dcoes not contain.the social security number of any person.

PCN RPDQ726524C
Custody:
Bailed: X
Warrant:

04046446

District Court Dept: 4
District Attorney: BARKER

bail 2o § 18200 Aetion

Restitution: '
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casps  07-9446

On March 10, 2007 at approximately 1900 hours R.P.D. officers responded to the
apartment complex at 1645 Sky Mountain Drive in Reno regarding multiple calls
reporting a woman screaming. Upon arrival officers met with Jessica, a 23 year old |
adult female who was very intoxicated. Jessica reported that she left her apartment
at 1645 Sky Mountain # 287 as she and her boyfriend were arguing and went for a
walk. A male in a van approached and asked her to get in she refused and returned
to her apartment. After entering her apartment she turned around to find a male
standing behind her, who ordered her to perform fellatio on him. The victim |
complied, but bit the male on the penis. The male turned and ran out51de the
apartment with Jessica in pursuit yelling. '

" The male, now identified as defendant Dunckley was detained by neighbors and
interviewed by the responding officers. Dunckley reported that he saw the victim
staggering in the neighborhood and helped her to her apartment where she passed
out. Dunckley rubbed the victim’s sternum to wake her. When the victim did wake
up she began screaming at him and trying to hit him. Dunckley said that he had his
- wife on the phone during this altercation and she could confirm his story. The

| officers spoke to Dunckely’s wife who said that she was talking to her husband about
the drunk female and did hear a commotion. Dunckley denied any sexual contact.
Dunckley was cooperative and allowed the officers to obtain penile swabs. Dunckley
was subsequently released.

On March 21,2007 Dunckley was interviewed at his home where he changed the
events of March 10, 2007 and reported that when he woke the victim after passing out
she immediately came on to him, removing his penis from his pants and began
performing fellatio. Dunckley stated that he was talking to his wife on the phone -
before this and after this but not during the sex act. Dunckley was requested to meet N
Detective Broome in the Sex Crimes Office for a formal interview on March 22 2007
at 1000 hours.

During that interview Dunckley admitted that he did offer the victim a ride home
prior to the Sexual Assault and that after the victim passed out and after he woke her
she preformed fellatio on him as thanks for helping her into the apartment. Dunckley
admitted that he lied to the police and to his wife and called his wife before and after

WHEREFORE, Declarant requests that a finding be made by a magistrate that probable-e#lse exis said pe or preliminary
hearing {if charge is a felony or gross misdemeanor) or for a trial (if charge is a misd e : :
REVIEWED FOR PROBABLE CAUSE (PC) - DECLARANT '::/@-/- 1D / S S

PCFOUND [ : PCNOTFOUND [T
DATE : MAGISTRATE _
DEFENDANT ORDERED RELEASED, DATE: . MAGISTRATE
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the assault and was not talking to his wife during the fellatio. Dunckley also said that
the victim was so intoxicated she did not know what she was doing.

son for breiiminary

oS0

WHEREFORE, Declarant requests that a finding be made by a magistrate that probable
hearing (if charge is a felony or gross misdemeanor) or for a trial (if charge is a misdeme

REVIEWED FOR PROBABLE CAUSE (PC) - DECLARANT

PCFOUND [0 PCNOTFOUND [

DATE : MAGISTRATE :
DEFENDANT ORDERED RELEASED, DATE: _ . MAGISTRATE

149



JUD 510

[

[ IR o HE o I v B v N o N o N o i e e e e e e e e
[ B e T - Pt R ==Y~ T -+ B [ S ¥ T - % S & N =]

NI - R B SR, TR S UL B

IN THE JUSTICE COURT OF RENO TOWNSHIP
COUNTY OF WASHOE, STATE OF NEVADA

THE STATE OF NEVADA,
Plaintiff, APPLICATION FOR -
' APPOINTMENT OF
Against _ _ ' PUBLIC DEFENDER

Defendant. RER ()7 5”3’2%{4

I apply for appointment of the Washoe County Public Defender and state under penalty of
perjury: (1) I am indigent; and (2) T am without financial means to hire an attorney because: (a)
I have no personal funds and no family or friends who can hire an attorney for me and/or (b) T -
have no assets of any kind in this State or elsewhere which can be used to hire an attorney.

Auanda ﬁm,f/«&j-

DEFENDANT

WITNESSED: ////20’ 2(97 AN

COURT SERVICES OFFICER

ORDER

The Court has reviewed Defendant's answers to Financial Inquiry To Determine Eligibility For
Washoe County Public Defender and Application For Appointment Of Public Defender given
and executed under penalty of perjury.

Application denied. The Court finds the Defendant is not indigent.

Comment:

The Court finds that the Defendant is without means to employ an attorney or otherwise determines
that representation by the Washoe County Public Defender is required. Reimbursement may be
ordered by the Justice Court or the District Court at a later time.

; 7THE COURT BELIEVES SOME REIMBURSEMENT SHOULD BE REQUIRED
AT A LATER TIME.

Thc Washoe County Public Defender is appomted to represent Defendant on’ the
following condition(s): :

DATED: // / 7‘% 20
,?/ 17

Defendant notified and agrees to condition(s).

Date CSO InitialsL D0




Was County Pretrial Servic
h6Assessment Report 9

Case Filing
Filed Name
DUNCKLEY, BRENDAN
Arrest
Bocked Name Arresting Agency Booking:Number | Arrest Date
DUNCKLEY, BRENDAN RENO POLICE DEPT 07-06701 03/30/2007
Case Number NOC Type Description Counts Court Bail Amt/Type
05-34027 00114 F SEXUAL ASSAULT- NO SUBSTANTIAL BODI 1 RJC 15,000 B
Defendant Information
Sex Race Birthdate Age Height Weight S5 Number
M WHITE 07/04/1976 30 5' 05" 150 On File
Address Residence Born
4458 HIGHPLAINS DR . County: 07 Yr 06 Mo" CARMEL, NY,
RENO, NV 89523 ‘
Telephone Time at Current Address ' Primary Language
{775) 787-1961 01 ¥Yr 00 Mo ENGLISH
Lives With Relationship ID Number Type Expiration Date
MORGAN DUNCKLEY WIFE :
Marital Status How Long Military Service Discharge
MARRIED NONE
Employment/Support Status How Lang
Employed 00/07
Employer Employer Telephone
ESSENTIAL PARKING (775) 379-7657

Defendant Justice Identifier Codes/Criminal History

FB1 Number SID Number
Arrests Viglent Fels Felonies Viglent Misd  Misdemeanars MMSD Traffic pul Pending
Comments

DEF HAS BEEN IN THE AREA FOR 7.6 YRS AND AT CURRENT ADDRESS FOR 1 YR
DEF HAS BEEN AT CURRENT EMPLOYMENT FOR 7 MONTHS

DEF DENIES SUBSTANCE ABUSE

DEF HAS CRIM HISTORY

NOTHING WAS VERIFIED

O.R. DENIED

Assessment Status

Assessment Initials
FELONY NR WWOLFF

Incident No. HO0006505 ] 15 1 Page 1
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Case Number: RCR07-033884 : DATE: April 26, 2007
PD Number: 98628 : :

WASHOE COUNTY PUBLIC DEFENDER
CASE CONFLICT NOTIFICATION

Case Name: State of Nevada v. BRENDAN DUNCKLEY

Public Defender Client;: MICHELLE ANTHONY & ASHLEY VANDERBY

Conflict Attormey: Conilict Client: BRENDAN DUNCKLEY

Dawd 0Mgag_

Felony

Charges: SEXUAL ASSAULT; LEWDNESS WITH A CHILD UNDER 14; STATUTORY
SEXUAL SEDUCTION; COERCION

Rena Justice Court: D/4

ashiy ® 2 O
PRELIMINARY HEARING, set for the 2 2MAY-—2007 ar 2-30BM

Renson for Conflict:  Victms

Approved: fmfﬂ \:..,C)’Mﬂ‘c Sof-e7

Received: Date:

cc: Conflict Attorney
File
hmhb
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JUL, 2§ 2007
RONALD A LONGTIN, JR., CLERK
By:
PUTY

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE '

e el e e dedede

THE STATE OF NEVADA,

Plaintiff,
VS. Case No. CR07-1728
BRENDAN DUNCKLEY, Dept. No. 4
| Defendant.

/
PRETRIAL ORDER

Good cause appearing and in the interests of justice, the Court hereby notices

all counsel of the following supplemental requirements of trial in Department IV, to

those found in Nevada Revised Statutes.
I. PRETRIAL MOTIONS

A. Counsel will file a stipulation with regard to Discovery and submit it to the
Court for Order. If a stipulation cannot be reached between counsel, a motion for
discovery shall be filed within fifteen (15) days of the date of this Order. Opposing
counsel shall have ten (10) days to respond. The moving party must formally submit
the matter to the Court for the Court to consider the motion. If counsel wish an oral

hearing on the matter they shall set such hearing after the time for filing an opposition

153



10
Y
12
13
14
15
16

17

18

19
20
21
|22
23
24
25

26

has ended or an opposition has actually been filed.

B. All motions by any party must be in writing. Any motion which should be
addressed prior to trial, including but not limited to motions to dismiss, motions to |
suppress evidence, motions in limine, motions to sever, motions for continuance,
motions regarding jury selection, and motions regarding prior bad acts or other acts
evidence shall be filed, personally served upon opposing counsel no later than
September 17, 2007, answers shall be filed and personally served on opposing
counsel no later than September 28, 2007, reply shall be filed and personally served -
on opposing counsel no later than October 5, 2007. '_I'he parties are to formally
submit all motions they want decided on the record and a hearing is set for those
motions counsel specifically request be heard in Open Court for October 1'9, 2007, at
9:00 a.m. .

C. Except upon a showing of good cause and unforeseen circumstances, the
Court will not entertain any pretrial motions, including motions in limine filed or orally
presented after this deadline. ‘7

Il. TRIAL STATEMENT

A. A trial statement on behalf of each party shall be delivered to Department
Four of the Second Judicial District Court no later than 5:00 p.m. on Thursday of the
week prior to trial, where it shall be held confidential until such time as the Trial
commences. Upocn commencement of the Trial, the Trial Statement shall be filed and
served on opposing counsel.

B. The trial statement will.address

1. Any practical matters which should be addressed prior to trial (e.g.,

suggestions or special requests as to the order of witnesses or evidence, view of the
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premises, availability of audio or visual equipment).
2. All proposed general voir dire questions for the Court or counsel to
ask of the jury shall be included. Failure to include could result in the Court greatly

restricting counsel’s verbal participation in the voir dire of the jury panel.

_ ll. JURY INSTRUCTIONS
All proposed jury instructions are required to be prepared and served pursuant to this

Order.

A. The parties are required to each submit their instructions to the Court in
chambers no later than 5:00 p.m. on Friday of the week prior to trial. The parties
shall serve their proposed instructions on the other party at the close of the
prosecutor's case.

B. All instructions should be short, concise, understandable, and neutral

statements of law and gender. Argumentative or formula instructions are improper,

will not be given, and should not be submitted.

C. The parties are required to submit the jury instructions in the below
described format.

1. All proposed jury instructions shall be in clear, legible type on clean,
white, heavy paper, 8 % by 11 inches in size, and not lighter than 16-Ib. Weight with a
black border line and no less than 24 numbered lines.

2. The last instruction only shall bear the signature line with the words
"District Judge" typed thereunder placed on the right half of the page, a few lines
below the last line of text.

3. The designation "Instruction No. " shall be at line 26, lower left hand
corner of the last page of each instruction.

4. The original instructions shall not bear any markings identifying the
attorney submitting the same, and shall not contain any citations of authority.

_ 5. The authorities for instructions must be attached to the original
instructions by a separate copy of the instruction including the citation. -

8. The parties should also note on the separate copy of the instruction
any modifications made on the instructions from statutory authority, Nevada Pattern
Jury Instructions, Devitt and Blackmar, CALJIC or other form instructions, specifically
stating the modification made to the original form instructions and the authority

3
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supporting the modification.

D. Failure to comply with any of the above directions may subject the
noncomplying party and/or its attorneys, to sanctions.

E. Instructions will be settled at the close of the evidence. Jury instructions
offered during the trial will be considered by the Court only in the event that the Court
deems the instruction appropriate in view of unanticipated matters occurring during
trial. o

V. MISCELLANEOUS
A. This case has been set for a jury trial of five (5) days, to commence

on March 24, 2008, at 10:00 a.m. A Motion to Confirm Hearing has been set for
March 13, 2008, at 9:00 a.m. The Court expects that all counsel will cooperate to
conclude the case within the time set. Trial counsel are strongly encouraged to meet
and confer regarding the order of witnesses, stipulated exhibité and any other matters
which will expedite trial of the case.

B. The Court will allow notes to be taken by jurors during the trial unless a
party objecting to this procedure includes such objection in their trial statement.

C. All exhibits will be marked in one numbered series {Exhibit 1, 2 3, etc.),
no matter which side is offering the particutar exhibit. Once trial exhibits are marked
by the Clerk, they shall remain in the custody of the Clerk. When marking thé exhibits
with the Clerk, counsel must advise the Clerk of all exhibits which may be admitted
without objection. In any case which involvés fifteen or more document exhibit pages,
the exhibits shall be placed in a loose-leaf binder behind a tab noting the number of
each exhibit. The binder shall be clearly marked on the front and side with thé case

caption and nljmber, but no identification as to the party producing the binder. All

156




11
12
13
t4
15
16

17

18
19
20
2]
22
23
24

25

26

document exhibits shall be in one binder no matter which party is offering the
exhibits.

At the time set for marking the trial exhibits, counsel for the Plaintiff shall
provide the Courtroom Clerk with the binder containing the number tabs. Counsel for
all parties shall provide all exhibits, no matter when marked, even if marked during

the course of trial, in a condition appropriate for inclusion in the evidence binder.

Dated this |9 day of July, 2007.

hemeR
T

DISTRICT JUDGE
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CERTIFICATE OF MAILING
| certify that | am an employee of the SECOND JUDICIAL DISTRICT

COURT, JUDGE CONNIE J. STEINHEIMER, and that on this 20  day of July,
2007, | deposited for mailihg in the Washoe County mailing bins a true copy of the

Pre-Trial Order to:

Kelli Viloria, Esq.
Deputy District Attorney
Via Inter-Office Mail

David O’Mara, Esq.
Attorney at Law

311 E. Liberty Street
Reno, Nevada 89501
Via U.S. Postal Service

MYDuOSR A
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;%f:ﬁ | Code BAIL
= f¢35 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
=iz IN AND FOR THE COUNTY OF WASHOE
7
8 || THE STATE OF NEVADA,
9 Plaintiff, _ Case No. CR07-1728
10 Vs, Dept. No. 4
" || BRENDAN DUNCKLEY,
12
Defendant.
13 /
14 :
. ' BAILBOND POSTED
I WARNING: THIS DOCUMENT CONTAINS A COLORED BAGKGROUND AND MJCF{Q FRINT PROTECTIOM
IACCI‘E‘,d’iﬁ—g?ﬁrsgongoH Park avENuE POWER OF ATTORNEY POWER NO. M5'00325437 :

WINTER PARK, FL 32789-4320 POWER AMOUNT $ 25, 000‘00 “
. INC., a corporation duly organized and existing under thé laws of the -
arida and by the authority af the resolution adopted by the Board of Directars at a meeting duly called and held on April 14,1999, which said resclution :
has not been amended ar rescinded, does constitute and appaint and by these presents does make, constitute and appoint the named agent its true and lawful
Attarney-in-Fact for it and in ifs name, place and stead, to- execute, seal and deliver far and an its behalf and as its act and deed, as surety, a-ball bond only, "
. Authority of such Attarney-in-Fact is imited to appearance bonds and cannot be construed ta guarantee defendant's future tawful conduct, ‘adherencs to travef, .-
iimitaticn, fines, restitution, payments or penaities, ar any other condition imposed by a caurt not specifically refated to counl appearance: BRI i

KNOW ALL MEN BY THESE PRESENTS that ACCREDITED SURETY AND CASUALTY CO.
state of Fh

This Power of Attorney is for use with Bail Bonds only. Not valid if used in connection with Federal or Immiigration Bonds. This :power vold if
altered or erased, void if used with other powers of this company of in combination with powers from any other surety company,: Void if:used-to*
furnish bail in excess of the stated face amount of this power, and can only be used once. S R

The obligation of the company shail not exceed the sum of TEENTY-FIVE THOUSAND DOLLARS: . - . i F
and provided this Power-of-Attorney is filed with the bond and retained as a part-of the-court records. The said Attorngy-in-Fact Is:hereby |
authorized to insert in this Power-of-Attorney the name of the person on whose béhali this bond was given: R T

e E— "

IN WITNESS WHEREOF, ACCREDITED SURETY AND CASUAL 0.~JNC., has caused these presents t signed by jts duly au?ho_riz'e:‘t::ll 6ffidf_ér,l.ptrupér"iior,fh:ef: ’
purpose and its corporate seal o be hereunta afixed this - ; of MAate , % Z e Lo Tt

DAY “MONTH YEAR
‘Bond Amount § T

Defendant

Charges > & X
Court _23¢7
&

Case No.

City

If rewrite, ariginal No.

vOID IF NOT ISSUED;'B;(‘: = 06‘/1 3 /.2;0 8
FOR STATEUSEONLY ="

NOT VALID tF USED IN FEDERAL COURT * "+

Executing Agent

CB-011{A} (10/05)

B o) LSS

| coPY FOR COURT |
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- Action Annie’s, Tnc,

dba Action Bai] Bonds Bow~

5295 Sun Valley Blvd,, #1 ! zf

g sy | Sun Valley, NV 89433 7
,, | : e
s, | (775) 322-7907 o
“ﬁngpl::gﬁ:ﬂm 7 | .
st | (PLACE BAIL AGENT'S ADDRESS STAMP HERE)
J‘, . f\( o _ _COURT

Municipai, Justica, Jtdicial District

{City, Township, Cuuny’

. STATE OF NEVADA
State of Nevada '
Plaintiff .
BAIL BOND No. /# 2§~ (x> 3 25Y/£ 2
va. (POWER OF ATTORNEY WITH THIS NUMBER MUST BE ATTAGHED)
(BOND NOT VALID IF MORE THAN ONE (1) POWER OF ATTORNEY
) HAS BEEN ATTACHED)
Bagoogy Deankles
/  Defendant
An order having been made on the 22‘ dayof __ Y192 C/L\ . 2027
, by BT 2 o v ‘7/ '@J /'2;?/3.,:@_ -
‘ 74 _ L ~TRRunicIpa] Judge, Justice of the Peace, DTt Judgel
: -} ) £ 722ac_;) Coen /g 4 Co P8 é‘—’ | State of Nevada,

{of the Ciey of Towns In and for the County of}

that the defendant be held to answer {or for examination) upon a charge of g,,a X L A<S, e (/f'
Toccasl ﬂzl-(/_; =Y A7P /;V/ [(Z’ Yo 2 Ve*?‘cij

, upon whic@fé—laxe has been duly admitted

to bail in the sum d%@;.ﬁﬂ&l { 'ﬁ P %Lf_g Mﬂxggllars.

Now we, ACCREDITED SURETY AND CASUALTY CO., INC., a Florida corporation;, as Surety, duly authorized
to transact business as Surety in the State of Nevada, hereby undertake that the above named defendant will appear
and answer the charge above mentioned, in whatever court it may be prosecuted, and shall at all times rendmerself
amendable to the orders and the process of the Court, and if convicted, shall appear for judgement and renderdiimberself
in executio fereof, of if gBs8he fails to perform any of these conditions, that we will pay to the State of Nevada the

sumof $

ACCREDITED SURETY AND CASUALTY CO., INC

o i
Defendant notified to appear; 29/1 Qgé s

d E | By oo orney-in-Facl
Date(/";’p7@ q;d’ @ /Mt T
. approved by ma this o3 0d

- a :

Ty, Towhship

v
¢
S
r\
7(
Y
X
o
Bl
o
o

NOTE: This is an Appearance Bond and cannot be construed as a guarantee for failure to provide payments, back alimony payments,
FINES, or Wage Law claims, nor can it be as a Bond on Appeal




‘M WASIHIOE COUNTY

HERIFF

Dedicated Service in Partnership with our Community

. ocree?- 7 %“4 3

Michael Haley,
Sheriff

Washoe County Detention Facility g 16,50 6ib
RIT
'POSTED ON: 32202007 @  6:09:02PM
INMATE NAME: DUNCKLEY,BRENDAN WC INK 0001 BOOKING NUMBER:0706025
DOB: 741976 DRIVER'S LICENSE: 0001025012 OLS STATE: NV
+
BAIL RECEIPT#  B067643 ARRESTING AGENCY /CASE # RPD 070009446  DUNCKLEY.BRENDAN
NOC: 001‘14 CHARGE L[TERAliJ: SEXUAL ASSAULT Level: FELONY PCN: RPD0726524
COURT:  RIC - COURT CASE #:
ONE SOUTH SIERRA ST, RENO, NV 89520

COURT DATE/TIME: 452007 @ 09:30 1
WARRANT # _  WARRANT AGENCY:
BAIL AMOUNT: $ 15,000.00

FOSTED BY: ACTION BAIL BONDS

ADDRESS:
COURT BOND FEE: § 40~ INT:
MICHAEL HALEY, SHERIFF  CLERK: (@ W1910
BAIL RECEIPT#  B067644 ARRESTING AGENCY /CASE # RPD 070009446  DUNCKLEY.BRENDAN
NOC: 08988 CHARGE LITERAL: BURGLARY (SEXUALLYM  Level: FELONY PCN: RPD0726524
COURT: RIC ' COURT CASE #:
ONLE SOUTH SIERRA ST, REND, NV 89520
COURT DATE/TIME: 4572007 @ 09:30
WARRANT #: WARRANT AGENCY:
BAIL AMOUNT: $ 3,500.00

POSTED BY: ACTION BAIL BONDS

ADDRESS:
COURT BOND FEE:s ___ See ¥ | INT:
MICHAEL HALEY, SHERIFF  CLERK: (@ — WI191D

Report Printed on - 3/22/2007
Report Revised on 10/12/2005 by CTU

Page 1 of 2 161



TOTAL BAIL POSTED: § 18,500.00

- Dispasition of the badl is up to the court in which this case is terminaterd

NOTICE: NRS 1785
: s receipt must be presented to the court for any refund

SIGNED:

Report Printed on~ 3/22/2007
Report Revised on 10/12/2005 by CTU

Page 2 of 2 | 162



.CR2007-033884 .

DEPARTMENT NO. 4

In the Justice Court of Reno Township, County of Washoe,

STATE OF NEVADA

STATE OF NEVADA PLAINTIFF COMPLAINT OF

BRRENDAN DUNCKLEY DEFENDANT DA'S NO. 373085
RPD0726524C
RPD0O726517C ATTORNEY FOR PLAINTIFF

VS, Kelll Anne Viloria

DISTRICT ATTORNEY:
Kelld Anne Viloria

ATTORNEY FOR DEFENDENT:

DAVID O°'MARA, ESQ.
PUBLIC DEFENDER

AGENCY NO:

RPD RP07-005446
RPD RP0O5-034027

CHARGING:

SEXUAL ASSAULT, a violation of NRS 200.366, a lelony.

DATE
2007

PROCEEDINGS

Mar. 22
Mar. Z3

Mar. 31
Apr., 5

Apr. 16

Apr. 20

May 2

May 7

Bail bend deposited in the amount of F18,500.00 {ACTION)

Probable Cause Affidevit reviewed by Judge.
Prokable Czuse not feound.
Bail Bond deposited in the ameunt of $15,000.00. (ACTION){2ND BAIL BOND)

Compleint filed and Defendant bailed.

AMENDED CRIMINAL COMPLAINT FILED ADDING AGENCY #: RPD RPO5S-
034027; AMENDING THE DA TQ: KELLI ANKE VILORIA; AMENDING
COUNT I To READ: SEXUAL ASSAULT ON A CHILD, a viclaticn of
NRS 200.3%66, a feleony:; ADDING COUNT II1: LEWDNESS WITH A CHILD
UNDER TEE AGE OF FOURTEEN YEARS, a violation of NRS 201.230,
s felomy; ADDING COUNT III: STATUTORY SEXUAL JEDUCTION, =
violation of NRS 200.3%4 and NRS 200.368, & felonmy; ADDING
COUNT IV: LEWDNESS WITH 2 CHILD UNDER THE AGE OF FOURTEEN
YEARS, & violation of NRS 201.230, = felony: ADDING COUNT V:
SEXUAL ASSAULT, a violaticn of NRS 200.366, a felony: ADDING
COUNT VI: SEXUAL ASSAULT, a violaticon of NRS 200.366&, a
felony: ADDING COUNT VII:; SEXUALLY MOTIVATED COERCION, =
violation of NRS 207.180 and NRS 207.153, a felony:; AND
ADDING PCH: RPDOT26517C.

Defendant sppeared before Pro Tem Judge Jenny Hubach was dulj
arraigned, advised of rights and informed of Complaint.
Preliminary Exsmination =set for May 2, 2007 st 2:30 P.M.
Bail ccntinued in full force and effect.

Defendant reguested aapoiptment of the Washoce Coun;% Public
Defender. Washoe County Public Defender appointed, however the Court

believes some reimbursement should be required at a later time.

Upen stipulaszion of zounssl, tha Preliminary Examination is
continued to May 16, 2007, at Z:30 P.M. Eail continued in
full force and =ffect,

fonflict Attorney David 0'Mara appointed to represent Defendant BRENDAN
DUNCKLEY .

{OVER)
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May 1&

July 2

Upon atipulation of Counszel, the Preliminary Examination_is
continued teo July 2, 2007, at 1:30 P.M. Bail continued in

full force and effect.

- Dafendant appeared together with attorney David &'Mara, Es3q.

before the Honorable Hareold Albright and the State waa
repraganted hy Devid Clifton. Preliminary Examination
proceeded. Complaint AMENDED BY INTERLINEATION to conform to
evidence. Defendant WAIVED right teo testify and call
witnessesn,

N
The Court found probable cauae to believe the offenszesa set
forth in the Criminal Complsint Counts I, II, III &nd VI wara
committed and probable cauze Defendant participated ag
principal in such offanazz. Defendant waa bound over TO
answer in the Second Judicial District Court of the State of
Nevada.

The Court found INSUFFICIENT prchbable cause to believe the
offenses set forth in the Criminel Complaint Couats IV, V and
VII were commirted and/or INSUFFICIENT probable cause
Defendant participated a=s principal in such offenaes,
Criminal Complaint Counta IV, V and VII were DISMISSED. Bail
continuad in full force and effect.

50 QRDEREL. . /’ﬁf

ffwbb.c«“c?-sc.-‘:xu.:‘-!;,.-'o e —
ey

JUSTICE OF THE PEACE
DEPARTMENT NO. 4

(

—
hereny ety that e coourmant 10 whic tad i urther certity that this is a copy o!a&?aga

yun ong ol Qriginal and that each page of this copy Is & ttun

vy e mfiad g &l o .
garinpin @ Lhate asumont fsund In the keaorda &nd correct copy of the corrasponding Qriginal

Ay ¢ S ariniie! qucul
ar tWas of the FHeno uatics Sourt.

decumant found in the

: recoras o files of e Rano
Jusice Court.

ierkwwco Coun

Deputy Clark of tha Cou

Jusica Court

Dapaity Clask of tha Lot By:
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=83 %Code BAIL
=88 INTHE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
=jeris IN AND FOR THE COUNTY OF WASHOE
7_
s || THE STATE OF NEVADA,
9 Plaintiff, Case No. CR07-1728
10 Dept. No. 4

Vs,
11 || BRENDAN DUNCKLEY,

12
Defendant.

13 /

14

1= BAILBOND POSTED

WARNING: THIS DOCUMENT CONTAINS A COLORED BACKGROUND AND MICRO PRINT PROTEGTION
POWER NO. A25-00325488

Accred1ted é[EJOITSEO.';Jz](-]H PARK AVENUE POWER OF ATTORNEY
reaien Bty onT Casnady Insarance Cn, e WINTER PARK, FL 32789-4320 POWER AMOUNT $ 25 000 00

| KNOW ALL MEN BY THESE PRESENTS that ACCREDITED SURETY AND CASUALTY COQ., INC., a corporation duly organized:and existing under the laws of the *
state of Florida and by the authority of the resolution- adopted by the Board of Directors at a meetlng duly called and held on April 14,1999, which said resoldtion

has not been amended or rescinded, does constitule and appoint and by these presents does make, constitute and appoint the named agent ‘its true and: lawful ~

Attorney-in-Fact for it and in its name, place and stead, to execute, seal and deliver for and on s hehalf and as its act and deed; as surety, a bail bond only.”,

Authorily of such Attorney-in-Fact is limited to appearance bonds and cannot be construed to guarantee defendant's future lawful condisct; adherence to travel

]|m|tat|on fines, restitution, payments ar penaities, or any other condition imposed by a court not specifically related o court appearance o 5

This Power of Attorney is for use with Bail Bonds only. Not valld it used in connection with Federal or Immigration Bonds ThIS power vmd If
altered or erased, void if used with other powers of this company or in combination with powers from any other surety cnmpany, void if- used L
furnish bail in excess of the stated face amount of this power, and can enly be used once.

The obligation of the company shall not exceed the sum of TwWENTY -FIVE THOUSAN'D DOLLARS s i
and provided this Power-of-Attorney is filed with the bond and retained as a part-of the court records. The said: Atlorney-m-Faci is. hereby
authorized to insert in this Power-of-Attorney the name of the person on whose behalf this bond was given.

IN WITNESS WHEREQF, ACCREDITED SURETY AND cASUA% }@ ’a_gt’ 5 caused these presents to be. ﬁned by, its duly authprized oficer, proper for fhe."
purpose and its corporate seal to be hereunto affixed this sV , S e

DAY MONTH B " YEAR

Defendant ‘FW o) Dﬂf\.ﬂtg& ik
Cﬁarges SPxusl /9.(”_5“92‘;’ L‘ff . W
Court e fﬁd‘@ j(w .-»a?@
Case No. 25 = Bye© 7

City _@4 ae) //Stat; W

If rewrite, original No. J—

Deborah Jallad, Erésigeht"_ -

FOR STATE USE ONL

-

Executing Agent ‘ s _ NOT VALID IF USED'IN FEDERAL coun'r BIRERS

CB-011{A} {10/05) NAME. . i

YOID IF NOT ISSUED BY: 6 13,2008
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S« CloTo (728 Y @ Action Bail Bongs

5295 Sun Valley Bl #] = 0w

=t Sun Valley, NV 8943 -7
- Hiey, ! 3
| (7731322.7997 lelor
ACCREDITED SURETY AND | 14 : Q—q’ f
CASUALTY CO., INC. . ( ,(2 -
POBoocZ(O:G? < T T o7 O é%y
Winter Park, FL 32790
(407) 418500 FAX {407) 1414219 - (PLACE BAIL AGENT'S ADDRESS STAMP HERE

Y~ S??cje_, ___COURT

Municipal, Justice, Judcial Districl

STATE OF NEVADA

State of Nevada
Plairtitt ,
BAIL BOND No. AN 22 BASY s
VS, (POWER OF ATTORNEY WITH THIS NUMBER MUST BE ATTACHED)
(BOND NOT VALID 1F MORE THAN ONE (1) POWER OF ATTORNEY
HAS BEEN ATTACHED)
B Ly,
Deafendant

« An order having been made on the ,z Z day of /47/?/2/0& ) , 20 é?_-

€ . State of Nevada,

/ i o {of tha f Tawngiip of, In and for the Ceunty of}

that the defendant be held to answer {or for examination) upon a charge of S W// ass il Z f

, upon whigiEbahe has been duly admitted

oy . - iy - “—'—"F‘_—M‘_—._‘_‘——‘_-M—..__,“
to bail in the sum of M,\M dollars.

Now we, ACCREDITED SURETY AND CASUALTY CO., INC., a Florida corporation,, as Surety, duly authorized
to transact business as Surety in the State of Nevada, hereby undertake that the above named defendant will appear
and answer the charge above mentioned, in whatever court it may be prosecuted, and shall at all times renderdiimMerself
amendabie to the orders and the process of the Court, and if convicted, shaill appear for judgement and renderFietrself

in execution therecf, or iFheishe fails to perform any of these conditions, that we will pay to the State of Nevada the
sumof $ /7 =

Defendant notified to appear: :
Dateﬂ??? @ ? _%7 @

ACCREDITED SURETY AND CASUALTY €O, INC

o[ P

“Rttarney-in-Fact

. approved by me this J n

"DFMQJ g} r/(\g/l > M’Y'\G

NOTE: This is an Appearance Bond and cannot be construed as a guarantee for faifure to provide payments, back alimTB%yments, _
FINES, or Wage Law claims, nor can it be as a Bond on Appeal

e
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SNASHOE COUNTY

HERIFF

Dedicated Service in Partnership with our Community

Michael Haley
Sherigt . -,

Washoe County Detention Facility { N

POSZED ON; 3312007 @ 1:16:16EM
INMATE NAME: DUNCKLEY.BRENDAN WC H04 A0l  BOOKING NUMBER:0706701
DOB:  7/4/1976 . ) DRIVER'S LICENSE: 0001025012 OLS STATE: NV

e
BAIL RECEIPT #  B067936 ARRESTING AGENCY /CASE #: RPD 050034027  DUNCKLEY,BRENDAN
NOC: 00114 CHARGE LITERAL: SEXUAL ASSAULT Level: FELONY PCN: RPDO726517
COURT: RIC COURT CASE #:

ONE SOUTH SIERRA ST, RENO, NV 89520

COURT DATE/TIME: 4/20/2007 @ 09:30
WARRANT #: WARRANT AGENCY:
BAIL AMOUNT: § 15,000.00

POSTED BY: ACTION BAIL BONDS

ADDRESS: —

| ) \
COURT BOND FEE: § IN :A _ ‘
MICHAEL HALEY, SHERIFF CLERK: J x w2602

TOTAL BAIL POSTED: § 15,000.00

NOTICE: NRS 178 528: Disposition of the bail is up to the court in which this case is terminated
This receipt must be presented to the court for any refund

Report Printed on  3/31/2007
Report Revised on 10/12/2005 by CTU
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DC-9900001477-126

STATE VS. BRENDAN DUNCKLEY
District Court
Washoe County

[s]s]8

P8/16/2007 08:85 AM

CRO7-17282

) @ ®

Code No. 4185 | il

iIN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

THE HONORABLE CONNIE STEINHEIMER, DISTRICT JUDGE

! -000-
STATE OF NEVADA, )
Plaintiff, ; Case No. CRO7-1728
VS, ; Dept. No. 4
BRENDAN DUNCKLEY, ;
Defendant. ;
)

TRANSCRIPT OF PROCEEDINGS
ARRAIGNMENT
July 17, 2007

RENO, NEVADA

Reported By: STEPHANI L. LODER, CCR No. 862

Captions Unlimited of Nevada, Inc. 775-746-3534
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APPEARANCES:

For the Plaintiff: KELLI ANNE VILORIA
Deputy District Attorney
Reno, Nevada

For the Defendant: DAVID C. O'MARA
Law Office of William C'Mara
Reno, Nevada

Parole and Probation: LUPE GARRISON

Captions Unlimited of Nevada, Inc. 775-746-3534
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RENO, NEVADA, TUESDAY, JULY 17, 2007, 9:11 A.M.

-000-

THE COURT: Thank you. Please be seated.
Brendan Dunckley.
MS. VILORIA: Good morning, Your Honor. Kelli

Anne Viloria on behalf of the State.

MR. O'MARA: Good morning, Your Honor. I'm David

0'Mara on behalf of Mr. Dunckley, who is present in court

today.
THE COURT: Good morning. This is the time set
for arraignment on Information filed July 12th, 2007.

Mr. Dunckley, I'm going to hand a copy of the

Information to your attorney. I'd ask that you review it

with him.
MR. O'MARA: Thank you very much, Your Honor.

THE COURT: You're welcome.

MR. O'MARA: Thank you, Your Honor. Mr. Dunckley

has reviewed the Information, and his name is spelled
correctly on line 12, page one.
Mr. Dunckley will be pleading not guilty to all
four counts this morning.
| THE COURT: Okay. Waive the reading at this

time?

Captions Unlimited of Nevada, Inc. 775-746-3534
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MR. O'MARA: We waive the reading, Your Honor.

THE COURT: Does your client waive the right to

have a trial within 60 days?

MR, O'MARA: Yes, we do, Your Honor. He waived

the right to 60 days, and counsel have agreed on a date to

have this trial on March 24th.

MS. VILORIA: Of 2008, Your Honor.

MR. O0'MARA: Of 2008.

THE COURT: Mr. Dunckley, do you understand
what's going on here today?

THE DEFENDANT: Yes, ma'am.

THE COURT: Do you have any questions about
what's happening?

THE DEFENDANT: No, Your Honor.

THE COURT: Are you comfortable with the
representation you've had so far from Mr. O'Mara?

THE DEFENDANT: Yes, Your Honor.

THE COURT: How do you plead to the Information?

THE DEFENDANT: Not guilty, Your Honor.

THE COURT: Do you understand you have a right to
have a trial within 60 days of today's date; if you waive

that right, you cannot later complain about continuances

that are required by the Court's calendar or any other

circumstances?

Captions Unlimited of Nevada, Inc. 775-746-3534
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THE DEFENDANT: Yes, Your Honor.

THE COURT: Do you waive that right?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Okay. We'll set this matter for
trial. How long of a trial?

MS. VILORIA: It will be five days, Your Honor.
I met with your clerk. We've agreed on a date of

March 24th of 2008,

THE CLERK: That is correct, at 10:80 a.m., with

a motion to confirm, March 13th at 9:00 a.m.

MS. VILORIA: And, Your Honor, we will be having
a motions hearing in this case. I don't know if the Court

wants to set those now or do it by your briefing schedule

as you normally do, but we will be both having motions
filed in this case.

THE COURT: We will set a briefing schedule.
Pretrial motions must be filed no later than

September 17th. Answers to any motions must be filed no

later than September 28th. Replies, if any, must be filed

no later than October 5th. We'll set the hearing date the

week of October 15th, or thereabouts.

THE CLERK: How long do you think you'll need for

the pretrial motion?

MS. VILORIA: On the State's part, the State may

Captions Unlimited of Nevada, Inc. 775-746-3534
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need an hour to two hours at the most. I think an hour

would be sufficient for my part of it.

MR. O'MARA: We would only need an hour.

30 minutes, probably.
THE CLERK: October 19th at 9:00 a.m.

MS. VILORIA: Thank you.

THE COURT: Are you okay on that, Mr. 0'Mara?

MR. O'MARA: That would be great, Your Honor.

Thank you.
THE COURT: You're welcome.
MS. VILORIA: Thank you, Your Honor.
THE COURT: You're welcome.
MR. G'MARA: Did you say 9:00 a.m.?
THE CLERK: I did.

(Proceedings concluded.)

Captions Unlimited of Nevada, Inc. 775-746-3534
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STATE OF NEVADA )

)
COUNTY OF WASHOE )

I, STEPHANI L. LODER, Certified Shorthand
Reporter of the Second Judicial District Court of the
State of Nevada, in and for the County of Washoe, do
hereby certify:

That I was present in Department No. 4 of the
above-entitled Court and took stenotype notes of the
proceedings entitled herein, and thereafter transcribed
the same into typewriting as herein appears;

That the foregoing transcript is a full, true
and correct transcription of my stenotype notes of said
proceedings.

DATED: At Reno, Nevada, this 13th day of

August, 2007.

géi#aﬁbYIfLL/ 423 cfs%rﬁﬂf—‘

STEPHANI L. LODER, CCR No. 862

Captions Unlimited of Nevada, Inc. 775-746-3534
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CODE: 1250
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

9 || STATE OF NEVADA,

10

11

Plaintiff,

Case No. CR07-1728

Vs,
Dept. No. 4

12 || BRENDAN DUNKLEY,

13

Defendant.

14

15

16 || TYPE OF ACTION:

APPLICATION FOR SETTING
CRIMINAL

17 ||MATTER TO BE HEARD:

MOTION TO CONFIRM TRIAL

18 || DATE OF APPLICATION:

September 26, 2007

19 ||COUNSEL FOR PLAINTIFF:

DAVID CLIFTON

20 ||COUNSEL FOR DEFENDANT(S):

DAVID O'MARA

21

22

23

24

25

26 || Setting at 9:00 p.m. on the 18" of March, 2007.

27

28

***This vacates the 9:00 a.m. Motion to Confirm hearing on 3/13/07***
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RONALD / LOMSTI,
By: Lo

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

STATE OF NEVADA,

Plaintiff,
VS. Case No. CR07-1728
BRENDAN DUNKLEY, | Dept. No. 4
Defendant.

- APPLICATION FOR SETTING

TYPE OF ACTION: CRIMINAL

MATTER TO BE HEARD: MOTION TO CONFIRM TRIAL
DATE OF APPLICATION: October 8, 2007

COUNSEL FOR PLAINTIFF: KELLI VILORIA

COUNSEL FOR DEFENDANT(S): DAVID O'MARA

Setting at 9:00 a.m. on the 4™ of March, 2007.
***This vacates the 9:00 p.m. Motion to Confirm Trial Hearing on 3/18/07***
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THE O’MARA LAW FIRM, P.C.
WILLIAM M. O°MARA, ESQ.
Nevada Bar No. 00837

BRIAN O. O°’MARA, ESQ.
Nevada Bar No. 08214

DAVID C. O°’MARA, ESQ.
Nevada Bar No. 08599

311 East Liberty Street

Reno, Nevada 89501
Telephone:  775-323-1321
775-323-4082 (fax)

FILED

OCT 19 2007

By:
DEPU 3]

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

Attorneys for Defendant

IN AND FOR THE COUNTY OF WASHOE

* * &
STATE OF NEVADA, )
) Case No. CR07-1728
Plaintiff(s), )
)} DeptNo. 4
VS. )
)
BRENDAN DUNKLEY, )
)
Defendant(s). )
)

STIPULATION AND ORDER VACATING HEARING
COMES NOW Plaintiff, by and through its counsel, KELLI VILORIA, ESQ., Deputy
District Attorney, and Defendant, BRENDAN DUNKLEY, by and through his counsel, DAVID C.
O’MARA, ESQ., of THE O°'MARA LAW FIRM, P.C., and herewith stipulate to vacate the hearing
currently scheduled for Friday, October 19, 2007.
DATED: October 16, 2007.

RICHARD A. GAMMICK THE O°’MARA LAW FIRM, P.C.

WASHOE COUNTY DISTRICT ATTORNEY M -
BY%/[ /US)/LOL/ BY: e ﬂ COMM\

KELLI VILORIA, ESQ. DAVID@. O'MARAESQ.
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ORDER
Based upon the Stipulation entered into by and between the parties, through their respective
counsel, and good cause appearing therefor,
IT IS HEREBY ORDERED that the hearing currently scheduled for Friday, October 19,
2007, be, and the same hereby is, VACATED.

DATED: October 1§, 2007,

Cﬂﬂﬂib 4. gﬁn\’mmgg

DISTRICT JUDGE

-2 178




AFFIRMATION
{Pursuant to NRS 239B.030)

The undersigned does hereby affirm that the preceding document filed in Case

No. CR07-1728

X Document does not contain the social security number of any person
-0OR-
Document contains the social sccurity number of a person as required by:

A specific state or federal law, Lo wit:

-or-

_ lor the administration of a public program
-Or-

~ For an application for a federal or state grant

_OI‘_

Confidential Family Court Information Sheet (NRS 125.130, NRS
125230 and NRS 125B.055)

| DATED: October 16, 2007 THET’MARA LAW IFIRM, P.C.

BY: ‘/‘“‘»S CINLE / LA FA

DAVID C. O'MARA, £SQ. '

3. 179




7 Pages
:38 ppy
2490
GAan

03

10

11

12

1

14

KHA

PRy

ODE Zﬁm U
Achard A. Gammick
FO01510

2.0. Box 30083
NV 89520-3083

328-3200

eno,
775)
ttorney for Plaintiff

R
(
A

THE STATE OF NEVADA,
Plaintiff,

CR0O7-1728

Case No.

Dept. No. 4

V.

BRENDAN DUNCKLEY,
Defendant.

/

MOTION TO ALLOW LEAVE TO FILE A BELATED NOTICE OF INTENT TO SEEK

3
ADMISSION OF OTHER BAD ACT EVIDENCE FOR REBUTTAL PURPOSES

15
COMES NOW, the State of Nevada, by and through RICHARD A.

l6

17

18
Deputy District Attorney, and respectfully seeks leave to allow the

15
This motion is based upon the Poi

20
EVIDENCE FOR REBUTTAL PURPOSES.

21 :
and Authorities contained herein.

POINTS & AUTHORITIES

22
(hereinafte

STATEMENT OF FACTS OF INSTANT CASE

23
I.
On MarchVIO, 2007, Defendant, BRENDAN DUNCKLEY,

24

GAMMICK, District Attorney of Washoe County, and KELLI ANNE VILORIA,

State to file its NOTICE OQF INTENT TO SEEK ADMISSION CF OTHER BAD ACT
nts

r

25

26

Defendant) observed a woman, Jessica H., staggering along the side of

180



10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

26

the road in the northwest area of Reno. Defendant claimed Jessica H.
was so drunk she was “smacked into a wail and smacked into a car.”

He offered to assist her into her apartment because he did not want
her to get hurt. While doing so, he claims to have been on his

cellular telephone with his wife to tell her that he was going to

'help the girl because he *didn’t need any accusations.” The girl

continued to stagger home, and Defendant followed her. According to
defendant, he stayed on the phone with his wife the whole time. Once
at the woman’s home, Defendant escorted her up the stairs because she
Could barely walk. They went ingside and Defendant hung up the phone
to be able to get the girl off the ground so that she would not choke
on her vomit.

The next thing Jeasica H. remembers is being on the ground- and
told by Defendant to “suck my dick.” Defendant then shoved his erect
penis into her mouth., Jessica H. bit Defendant’s penis, causing him
to recoil, and her to scream she’d been raped. Jessica H.'s
neighbors came running. Defendant, who had called his wife back,
was cornered at the scene and telling his wife that he’d been set up.

Defendant was extremely cooperative with police, denying,
initially any sexual contact with the victim and claiming to have
been on the cell phone with his wife throughout the whole time and

that nothing of that nature occurred. Defendant even willingly

“allowed his penis to be photographed (which was flaccid and showed no

gigns of injury) and provided law enforcement with a swab of his
penis for DNA analysis. However, following a further investigation,

and a subsequent interview at Defendant’s home, Defendant changed his
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story. When asked whether the victim’s saliva would be found on
Defendant’s penis, Defendant became uncomfortable, changed his story,

asked to leave the room and speak outside the presence of his wife,

said Jessica had “come on” to him. On March 22, 2007, at 10:00 a.m.,
Defendant came in for a formal interview, then admitted the act had
occurred, but it was consensual. Defendant, for the first time,
acknowledged he had hung up with his wife for approximately two
mihutes, at which time, the incident occurred.

In an unusual twist, that same day, on March 22, 2007, atﬁlozoo
p.m., Defendant had contact with a Reno Police Officer on an

unrelated incident. Unsolicited, Defendant told the officer about

Jegsica H.’s accusation and that he had put his finger in her mouth
to stop her from choking on her tongue and then urinated, which
involved touching his penis immediately after, which may have caused
her saliva to be deposited on his penis.

Forensic Analysts at the Washoe County Crime Laboratory found no
DNA foreign to Defendant on his penis. There was no sexual assault

exam performed.

II. STATEMENT OF FACTS OF OTHER ACTS CASE
On August 20, 2005, Defendant ran into an old friend, Lura S.
Defendant and his wife had known Lura S. since she was a little girl.
By all accounts, those who knew her, considered her a “special needs”
or developmentally disabled girl who has epilepsy. That day,
Defendant obtained Lura S.’s phone number so that they could keep in

touch.
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The next day, Defendant called Lura S. and ran into her with
some of her friends. They were drinking alcohol and Lura S. was.very
intoxicated. She agreed to go with Defendant to his work. Defendant
boots vehicles for a living. While at a vehicle, at a lot in the
northwest area of Reno, Defendant grabbed Lura S. by the threat and
hair, scared her, and had Lura S. perform fellatio on him. Defendant
grabbed Lura S. from the car; pulled her out, pushed her face down on
the hood of the car, and then subjected her to sexual intercourse
from behind. Defendant then drove Lura S. back to her apartment,
which she entered crying and disclosed what had occurred.

During the investigation, conducted by Reno Police Detective Tom
Broome, Defendant admitted the conduct, but claimed it was
consensual. A short time later, Lura S. was admitted to a mental
hospital and became unable to continue any cocoperation with law
enfércement. The case was closed at that time.

In March of 2007, Reno Police Detective Tom Broome remembered
Defendant from the Lura S. case. Detective Broome contacted Lura S.
to see if she was in a better position to assist with the opening of
the case. At that time, Lura S. agreed. However, just prior to the
preliminary hearing, Lura S. had a change of mind, and became unable
to participate with the case again.

On Monday, February 04, 2008, at 11:41 a.m., the State learned
that Lura 8. is stable, and now willing and able to testify, if

needed, in this case.

" ITI. ARGUMENT
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THE STATE HAS SHOWN GOOD CAUSE AND UNFORESEEN CIRCUMSTANCES
TO ALLOW IT TO BELATEDLY FILE ITS NOTICE OF INTENT TO SEEK
ADMISSION OF OTHER BAD ACT EVIDENCE FOR REBUTTAL PURPOSES

The State has good cause and unforeseen circumstance to allow

the Court to grant leave to file this and it’s NOTICE OF INTENT TO

SEEK ADMISSION OF OTHER BAD ACT EVIDENCE FOR REBUTTAL PURPOSES. In

the Court’s PRETRIAL ORDER dated July 23, 2007, the Court set a
deadline of September 17, 2007 for the filing of all motions. As of
that date, the State had not been able to secure cooperatién with the
witness in the prior bad act case, Lura S. Lura S. was so upset and
concerned about not wanting to appear that she willfully did not
appéar, though‘subpoenaed to the preliminary héaring. This precluded
the State from prbceeding in that heafing on her case.

Lura S. is known to all to be fragile,.mentally unstable,
terrified of Defendant, has moved away from Reno due to her case, has
been treated for medical and mental illness and was not willing, or
comfortable, to testify in this case. As such, the State could not,
in good faith, file any motion relating to her because the State
could not guarantee, and in fact, it was unlikely that she would
appear. Not wanting to risk wasting this Court’s or the Defendant’s
time, the State refrained from filing any motions relating to Lura S.

However, on Monday, February 04, 2008, at 11:41 a.m., the
State’s prosecutor spoke with Lura S. and learned that Lura S.,
though tearful and still scared, is now willing to testifyﬁ The

State immediately filed this and the related other bad acts motion.

‘According to Lura S., though she does not wish to bring all of this
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up or to relive her experience with Defendant, she feels compelled to
now provide her assistance to ensure there are no other victims. She
now understands that doing nothing only guarantees nothing will be

done. Therefore, under these unique circumstances, the Court should

grant the State leave to file these motions.

IV. CONCLUSICN

The State has shown good cause to belatedly file its NOTICE
OF INTENT TO SEEK ADMISSION OF OTHER BAD ACT EVIDENCE FOR REBUTTAL
PURPOSES as the State has only just learned that the witness for the
other bad aéts is stable and can testify.

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the.preceding
document does not contain the social security number of any person.
Dated this a%44\,/}day ofﬁkﬁciahAiﬁLti,/’ﬁ 2008.
| RICHARD A. GAMMITK

District Attorney
Washoe County, Nevada

By-j%?{ yosna

KELLI ANNE VILORIA
5872
Deputy District Attorney

03140783
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I certify that I am an employee of
the Washoe County District Attorney's Office and that, on this date,
I deposited for mailing at Reno, Washoe County, Nevada, a true copy
of the foregoing document, addressed to:

David O'Mara

311 E. Liberty St.

Reno, NV 838501

DATED thisl%qﬂ”day of , 2008.

(E0 B eox.
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Richard A. Gammick
#0015190

P.O. Box 30083

Reno, NV 89520-3083
{775) 328-3200
Attorney for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF PHE STA OF NEVADA,

IN AND FOR THE COUNTY OF /WASH
* k%

THE STATE OF NEVADA,

Plaintiff,
Cagse No. CR07-1728
v
Dept. No. 4
BRENDAN DUNCKLEY,

Defendant.

/

NOTICE OF INTENT TO SEEK ADMISSION OF OTHER ACTS EVIDENCE FOR
PURPOSES OF REBUTTAL

COMES NOW, the State of Nevada, by and through RICHARD A.‘
GAMMICK, District Attorney of Washoe County, and KELLI ANNE VILORIA,
Deputy District Attorney, and respectfully would like to place
defendant, BRENDAN DUNCKLEY on notice that the State has evidence
that he has engaged in other act conduct related to the charge in
this case and, that if such evidence becomes relevant, the State
would seek its admission in a rebuttal case. This notice is based
upon the Points and Authorities contained herein.

POINTS & AUTHORITIES

I. STATEMENT OF FACTS OF INSTANT CASE
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On March 10, 2007, Defendant, BRENDAN DUNCKLEY, (hereinafter
Defendant) observed a woman, Jessica H., staggering along the side of
the road in the northwest area of Reno. Defendant claimed Jessica H.
was so drunk she was “smacked into a wall and smacked into a car.”

He offered to assist her into her apartment because he did not want
her to get hurt. Whilé'doing so, he claims to have been on his
cellular telephone with his wife to tell her that he was going to
help the girl because he “didn’t need any accﬁsations.” The girl
continued to stagger home, and Defendant followed her. According to
defendant, he stayed on the phone with his Qife the whole time. Once
at the woman’s home, Defendant escorted her up the stairs because she
could barely walk. They went inside and Defendant hung up the phone
to be able to get the girl off the ground so that she would not choke
on her vomit.

The next thing Jessica H. remembers is being on the ground and
told by Defendant to “suck my dick.” Defendant then shoved his erect
penis into her mouth. Jessica H. bit Defendant’s penis, causing_him
to recoil, and her to scream she’d been raped. Jessica H.'s
neighbors came running. Defendant, who had called his wife back,
was cornered at the scene and telling his wife that he’d been set up.

Defendant was éxtremely cooperative with police, denying,
initially any sexual contact with the victim and claiming to have
been on the cell phone with his wife throughout the whole time and
that nothing of that nature occurred. Defendant even willingly
allowed his penis to be photographed (which was flaccid and showed no

signs of injury) and provided law enforcement with a swab of his

188




10

11

12

13

14

15

1s

17

18

19

20

21

22

23

24

25

26

penis for DNA analysis. Hoﬁever, following a further invéstigatiOHJ
and a subsequent interview at Defendant’s home, Defendant changed his
story. When asked whether the victim’s saliva would be found on
Defendant’s penis, Defendant became uncomfortable, changed his story,
asked to leave the room and speak outside the presence of his wife,

gsaid Jessica had “come on* to him. On March 22, 2007, at 10:00 a.m.,

Defendant came in for a formal interview, then admitted the act‘had
occurred, but it was consensual. Defendant, for the first time,
acknowledged he had hung up with his wife for approximately two
minutes, at_which time, the incident occurred.

In an unusual twist, that same day, on March 22, 2007, at 10:00
p.m., Defendant had contact with a Reno Police Officer on an

unrelated incident. Unsolicited, Defendant told the officer about

Jessica H.’s accusation and that he had put his finger in her mouth
to stop her from choking on her tongue and then urinated, which
involved touching his penis immediately after, which may have caused
her saliva to be deposited on his penis.

Forensic Analysts at the Washoe County Crime Laboratory found no
DNA foreign td Defendant on his penis. There was no sexual assault
exam performed.

II. STATEMENT OF FACTS OF OTHER ACTS CASE

On August 20, 2005, Defendant ran into an old friend, Lura S.
Defendant and his wife had known Lura S. since she was a little girl.

By all accounts, those who knew her, considered her a “gspecial needs”

or developmentally disabled girl who has epilepsy. That day,
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Defendant obtained'Lura S.’s phone number so that they could keep in
touch.

The next day, Defendant called Lura S. and ran into her with
some of her friends. They were drinking alcohol and Lura 5. was very
intoxicated. She agreed to go with Defendant to his work. Defendant
boots vehicles for a living. While at a vehicle, at a lot in the
northwest area of Reno, Defendant grabbed Lura S. by the throat and
hair, scared her, and had Lura S. perform fellatio on him. Defendant
grabbed Lura S. from the car, pulled her out, pushed her face down on
the hood of the car, and then subjected her to sexual intercourse
from behind. Defendant then drove Lura S. back to her apartment,
which she entered crying and disclosed what had occurred.

During the investigation, conducted by Reno Police Deteétive Tom
Broome, Defendant admitted the conduct, but claimed it was
consensual. A short time later, Lura S. was admitted to a menta}
hospital and became unable to cgntinue any cooperation with law
enforcement. The case was closed at that time.

In March of 2007, René Police Detective Tom Broome remembered
Defendant from the Lura §. case. Detective Broome contacted Lura S.
to see if she was in a better position to assist with the re-opening
of the case. At that time, Lura S. agreed. However, jpst prior to
the preliminary hearing, Lura S. had a change of mind, and became
unable to participate with the case again.

On Monday, February 04, 2008, the State learned that Lura S. is

now willing and able to testify, if needed, in this case.
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III. ARGUMENT

DEFENDANT'S REMARKABLY SIMILAR CONDUCT IS

ADMISSIBLE PURSUANT TO NRS 48.045(1) TO REBUT

DEFENSE CLAIMS AND/OR PURSUANT TO NRS 48.045(2)

FOR OTHER PURPOSES TCO CIRCUMSTANTIALLY ESTABLISH

IN REBUTTAL, THE DEFENDANT'S MOTIVE, IMPEACHMENT,

OPPORTUNITY, INTENT, PREPARATICN, PLAN,

KNOWLEDGE, IDENTITY, MODUS OPERANDI.

Nevada law expressly permits evidence of uncharged conduct
to be admitted “to rebut evidence of a character trait offered by an
accused.” NRS 48.045(1) (a). Such evidence is also admissible for
", ..limited purposes other than showing a defendant's bad character

so long as certain procedural reguirements are satisfied and certain’

substantive criteria met." Tavares v. State, 17 NAO &1 (Septembér 17,

2001); see also Braunstein v. State, 118 Nev. 68, 40 P.3d 413 (2002).

This evidence is also ruled admissible in cases involving sexual
conduct as long as the evidence is not offered to establish bad
character or a specific emotional propensity for sexual aberration.

Braunstein at 417.

Admissible other act evidence 1is outlined in NRS 48.045.
Specifically, that statute states:

Evidence of other crimes, wrongs or acts is not
admissible to prove the character of a person in
order to show that he acted in conformity
therewith. It may, however, be admissible for
other purposes, such as proof of motive,
opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or
accident. {(emphasis added.)

Though the use of uncharged bad acts is heavily disfavored

by the Nevada Supreme Court, the Court has held that it is
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appropriate for the Court to admit such evidence as long as the State
",..establishes, at a hearing outside the presence of the jury that:
(1) the incident is relevant to the crime charged; (2) the act is
proven by clear and convincing evidence; and (3) the probative value
of the evidence is not substantially outweighed by the danger.of

unfair prejudice." Id.; see also Braunstein; see also NRS 48.035;

see also Tinch v. State, 113 Nev. 1170, 1176, 946 P.2d 1061, 1064-65

(1997), citing Walker v. State, 112 Nev. 819, 824, 521 P.2d 523, 3926

(1996) . See also Rosky v. State, 111 P.3d 690 (May 2005) and

Ledbetter v. State, 129 P.3d 671 {(March 2006).

It is also well established that such evidence is highly
probative when offered to prove motive, since “...motive generally
applies to establish the identity of the criminal, or to prove malice

or specific intent.” " Richmond v. State, 59 P.3d 1249, 1255 (2002).

The same is true when admitting evidence that suppoits a common plan
or scheme as long as it shows “...an integral part of an overarching
plan explicitly conceived and executed by the defendant.” Id.  “The
test is not whether the other offense has certain elements in common
with the crime charged, but whether it tends to establishes a
preconceived plan which resulted in the commission of the crime.”

Id.; see also Ledbetter at 677.

! procedurally, "[a] prosecutor seeking the motion must do so in the pursuit of
justice and as a servant of the law." Tavares. To protect the defendant’s rights,
the Nevada Supreme Court now also requires the State to reguest the Court to give a
limiting instruction at the time the evidence is proffered. Id.; see also Rosky
and Ledbetter.

192




10

11

12

13

14

15

16

17

18

195

20

21

22

23

24

25

26

Such evidence is also admissible to prove a distinct modus

operandi by the accused. Williams v. State 95 Nev. 830 (1979); see

also United States v. Baldarrama, 566 F.2d 560 (Sth Cir. 1978} ;

People v. Hasten, 69 Cal.2d 233, 70 Cal. Rptr. 419, 444 P.2d 91

(1968) and People v. Rodriguez 68 Cal.App.3d 874, 137 Cal.Rptr. 594
(1977). Modus Operandi evidence is “...generally proper where é
positive identification of the perpetrator has not been made , and
the offered evidence establishes a crime so clear as to establish the‘
identity of the person on trial.” Ledbetter at 6€77. The Court must
simply determine whether there is sufficient similarity between the
charged and uncharged crimes to allow evidence of modus operandi

include: (1) the time lapse between the two crimes and (2} the

geographic distance between the crimes. United States v. Farber, 630

F.2d 569 (8th. Cir. 1980); Walker v. State, 588 S.W.2d 920, 924

(Tex.App. 1982); Messenger v. State, 638 S.W. 2d 883 (Tex.App. 1982).

This evidence is especially relevant when identity is at issue.
Ledbetter at 677.

In this case, and only if it becomes necessary and under
NRS 4é.045(1), the State will seek to admit this evidence to rebut
the defendant’'s placing of his character, his lack of motive, his
lack of criminal intent, his lack of criminal design in issue.
Naturally, before seeking admission of any of this evidence, the
State will prove these acts by clear and convincing evidence.

Here, DEFENDANT's conduct with Lura S§. mirrors his conduct with

"Jessica H. and, when made relevant, may be admissible to show

defendant’s motive, modus operandi, common scheme or plan, identity

193




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

and intent. Though sexual in nature, and arguably prejudicial, it is
admissible, as it is relevant to prove the charged conduct here and
any prejudicial effect will be, by far, outweighed by the probative
value of the evidence.

Ldoking closely, the conduct is identical. First of all, the
incidents involve females, who were either intoxicated or mentally
disabled, and a cooperative suspect sex who cléimed the sexual
conduct that occurred was consensual. Both incidents include
defendant being sexually forward, inviting the women to his world, to
initiating physical sexual contact, and when rebuffed, or refused,
agreeing to go along with the women’s rejection, only to truly have
something else on his mind. In both incidents, defendant had a plan
to have sexual relations regardless of their ability to comsent. The
only difference between the two cases is that he actually knew Lura
S., and only observed a drunken Jessica H. on the street. Either
way, it shows defendant’s state of mind, his knowledge that the
conduct is inappropriate, his modus and his criminal_inteht. .This
makes the evidence of defendant'’s conduct with Lura $. relevant for
every single reason listed above if and when Defendant raises the
issues in court.

Motive & Intent
Here, by the very entry of a “not guilty” plea, defendant
has placed his motive and intent at issue in this case. However, in
light of the Nevada Supreme Court’s strong distaste for other acts
evidence, the State believes that this evidence will only become

relevant should Defendant open the door to it.. The evidence that
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defendant committed, and/or suggested, almost an identical act with a
gimilar victim is highly relevant, at the very least to rebut
defendant’s ciaims that this wag consensual conduct by Jessica H.
and/or to establish that the defendant was aware his conduct was
illegal and intended to commit a criminal act.

Common Scheme or Plan &/or Modus Operandi

In addition, the other act evidence is relevant to show
defendant's common scheme or plan to show that he picks on loﬁ—
functioning victims, that he believes he can talk his way out of
criminal culpability, that he uses his wife as an alibi-type witness
to support his consent defense, knowing he fully intended to do with
these women whatever he sexually pleased. Defendant’s choice of
connecting to the women, for a seemingly innocent purpose, then
choosing to have sex with them, when they are not in a position‘to
put up a fight, clearly depicts his criminal design.

The evidence alsc depicts defendant's distinct modus operandi in
how he committed this crime. A look at the other acts evidence
reveals that there is more than gufficient similarity betweenjthe
charged and uncharged crimes. There is a marginal time lapse between
the conduct, all occurring consistently with a low-to-non functioning
female, within a relatively close time, in the same part of time, and
involve the uée of a victim who ig under the influence intoxicating
liquor and/or, in the case of Lura S., mental disease.

Other Purposes: Impeachment and Rebuttal (NRS 48.045(1))

Moreover, and for all the reasons stated above, the other act

evidence is admissible to impeach and/or rebut the defense.
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Defendant will undoubtedly attempt to cast dispersion on the victim’s
character while trying to cast doubt on her credibility. As this
court is aware,‘sex crimes pose unique difficulties when the evidence
is largely of a testimonial nature. Thus, credibility of the victim
is extremely important. Surely, knowing the Defendant has committed
non-consensual sexual conduct will certainly be especially helpful in
assist the ijury in assessing whether or not whét this victim says is
true. |

As with all evidence presented against a defendant in a criminal
case, the State acknowledges Defendant’s other act evidence may seem
prejudicial. However, at worst, énd under the analyses offered
above, the danger of any prejudice is minimal compared to its
probative value and will be cured by a limiting jury instruction
given with the admission of the evidence.

Accordingly, once the evidence becomes relevant aﬁd the State
fulfills its necessary and substantive reguirements, the Court should
admit this other acts evidence.

CONCLUSICN

The evidence relating to the defendant's other acts conduct
may become relevant to rebut the defense character claims, relevant
to prove DEFENDANT’s motive, opportunity, intent, preparation, plan,
knowledge, identity, modus operandi and'other purposes relevant for

the reasons listed above. Following a Petrocelli hearing in this

matter, the State will respectfully request this Honorable Court to
permit it to introduce the defendant's other acts evidence either if

and when it becomes relevant, or for purposes of rebuttal.

10
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AFFIRMATION PURSUANT TO NRS 2338E.030

The undersigned does hereby affirm that the preceding

document does not contain the social security number of any person.

Dated this

03140783

11

L@J}\d/}day of \ELIX§%VLLﬂth4//7 2008.

.
= .
RICHARD A. GAMMIéQ
District Attorney
Washoe County, Nevada

KELLI ANNE VILORIA
5872
Deputy District Attorney
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I certify that I am an employee of.-
the Washoe County District Attorney's Office and that, on this date,
I deposited for mailing at Reno, Washoe County, Nevada, a true copy
of the foregoing document, addressed to:

David 0'Mara

311 E. Liberty St.
Reno, NV 89501

DATED this ‘Lj_%e—day of%‘b{kﬁzﬁ/&/&ﬁ, 2008.
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IN THE SECOND JUDICIAT DBISTRICT COURT OF THE STATE OF NEVADA,

IN AND FCR THE COUNTY OF WASHOE.

* % %
THE STATE QF NEVADA,
Plaintiff,
Cage No, CKOT~ 1728
V. :
Dept. No. Y
Brendan Dunck!cj Dafendant.
/

REQUEST, STIPULATION AND ORDER RE PRE-PRELIMINARY HEARING AND PRE-

TRIAL RECIPROCAL, DISCOVERY (FELONY AND GROSS MISDEMEANOR CASES)

- L. DEFENDANT'S REQUEST POR PRE-PRELIMINARY HEARTNG DISCOVERY

Pursuant to NRS 171.1%65, the Defendant reguests copiesg of

any and all of the following items which come into the possession ox

custody of the prosecuting attorney mot less than two (2) judiciél
days before the scheduled preiiminary hearing: written or recordesd
statements or confessions made by the Defendant; written or recorded
statements ma&e by a witness or witnesses; reports of statements ox
confessiong; results or reports of physical or mental examinations,
saientific tests or scientific‘expe:imenﬁs made in connection with
the case; and beooks, papers, documents or tangible chjects that the

| 199
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prosecuting attorney intends to introduce into evidence during the
State's case in chief at the preliminary hearing.

II. DEFENDANT'S REQUEST FOR PRE-TRIAL DISCOVERY

Fursuant to NRS 174.235 through 174.295 the Defendant
requests coples of any and all of the following items within the
custody of the State, the existence of which is known, or by the
aexercice of due diligence may become kmown, to the prosecut ing
attorrey: written or recorded statements or confessions made of the
Defendant; written or recorded statementz made by 8 witnese the
prosacuting attornéy intends to call during the case in chief of the
State; results or reports of physical or mental examinations,
scientific tests or scientifiz exparimente made in conneckion with
the particular case; and books, papers, documents or tangible objacts
tha; the prosecuting attorney intends to introduce during the case in

chief of tne SBtate.

LII. STATH'S REQUEST FOR PRE-TRIAL DISCOVERY

Pursuant to NRS 174,235 through 174.295 the State requests
copies of any and all of the following items within the possesaion,
custody or control of the Defendant, the existence of which is known,
or by the sxercise of due diligence may become krnown, =o tha
Defendant: written or recorded statements made bf a witness the
Defendant intends to call during the case in chief of the Defendant;
results or reports of physical or mental examinationg, scientific
tests or scientific experiments that the Defendant intends to
introduce into evidence during the case in chief of the Defsndant ;
and books, papers, documants or tangible objects that the Dafendant

2 200
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intends to introduce into evidance during the case in chief of the

Delendant.

IV. WATVER OF TIME REQUIREMENTS

By the execotion of the instant regquest and stipulation,
both the State and the Defendant expressly waive the regquirement that

the parties requests for pre-trial discovery must be made within

| thirty (30} days of the District Court arraignment, pursuant to MRS

174.285. The parties stipulate and agree that said recuests are
timely and satisfactorily made by the execution of the instant
requeat and stipulation.

V. ADDITIONAL STIPULATIONS

The parties agree to comply with the witness notification
provisiong, including the expert witness notification provisions, of
Chapters 173 and 174 of the Nevada Revized Statutes.

The State agrees to provide the Defendant with all

exculpatory materials pursuant to Brady v. Maryland, 373 U.S5. 83

(1963), and the provisions of this Request, Stipulation, and Order
are not intended toc affect any obligation placed on the prosecuting
attorney by the Constitution of thig state or the Conatitution of the
United States to disclose exculpatory evidence, or other materials
required by law, to the defendant.

11/
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The State and the Defendant shall have a continuing duty to

dieclose copies of all discovery itemg neoted supra.

AFFIRMATICN PURSUANT TC NRS 235B.030
The undersignsd does hereby affirm that the preceding

document does not contain the sccizl security number of any person,

éﬁﬁfaﬂfm41// ¢l p [of

DEPUTY DISTRICT ATTORNEY DATE[
[[8]08
E ATTORNEY DATE | 1 '

Good cause appearing, the above stipulations are hereby
ratified and approved. The parties shall comply with the terms of
thig document.

IT IS 50 CRDEREL.

Congip 4 Fpuohameg

DISTRICT JUDRGE

2f4[ o

DATE
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1995

WLIT) | T

DA # 373085 _r

RPD RP0O7-009446, RPD RP05-034027 VEN{ﬁ
\ w b

CODE 1800

Richard A. Gammick

#001510

Attorney for Plaintiff

P.O. Box 30083
Reno, NV 839520-3083
(775} 328-3200

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE.

h KA K
THE STATE OF NEVADA,
Plaintiff,
Case No. CRO7-1728
V.
Dept. No. - 4
BRENDAN DUNCKLEY,
Defendant.
/

AMENDED INFORMATION

RICHARD A. GAMMICK, District Attorney within and for the
County of Washoe, State of Nevada, in the name and by the authority
of the State of Nevada, informs the above entitled Court that BRENDAN
DUNCKLEY, the defendant above named, has committed the crimes of:

COUNT I. LEWDNESS WITH A CHILD UNDER THE AGE OF FOURTEEN

YEARS, a violation of NRS 201.230, a felony, (F650) in the manner

following:
That the said defendant on or between the 14th day of
August A.D. A.D., 19%8, and the 13th day of August A.D. A.D., 2000,

or thereabout, and before the filing of this Information, at and

203 (@E)

within the County of Washoe, State of Nevada, did willfully,
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unlawfully, and lewdly commit a lewd or lascivious act upon or with
the body of ASHLEY V., having a date of birth of August 14, 19286, a
female child under the age of fourteen years at the time that the
sald act was committed, in that tﬁe said defendant engaged the victim
in sexual intercourse at or near Longley Lane, Reno, Washoe County,
Nevada, and/or put his hand down her pants to fondle her genital area
in an elevator at the Atlantis Hotel and Casino, 3800 South Virginia
Street, Reno, Washoe County, Nevada, with the intent of arousing,
appealing to, or gratifying the lust, passions, or sexual desires of
himself or the child.

COUNT II. ATTEMPTED SEXUAL ASSAULT, a violation of NRS

193.330, being an attempt to violate NRS 200.366, a felony, (F1000) in

the manner following:

That the said defendant on the 10th day of March A.D.,
2008, or thereabout, and before the filing of this Information, at
and within the County of Washoe, State of Nevada, did willfully, and
unlawfully attempt to subject JESSICA H. to sexual penetration
against the victim’s and/or under conditions in which the defendant
knew or should have known that the victim was mentally or physically
incapable of resisting or understanding the nature of the defendant's
conduct, to wit, fellatio at 1675 Sky Mountain Drive, #827, Reno,
Washoe County, Nevada.
/17
/1
/7
/17
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All of which is contrary to the form of the Statute in such
case made and provided, and against the peace and dignity of the

State of Newvada.

RICHARD A. GAMMICK
District Attorney
Washoe County, Nevada

BY%C[/LM/

KELLI ANNE VILORIA
5872
Deputy District Attorney

205




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

The following are the names and addresses of such witnesses

as are known to me at the time of the filing of the within

Information:

RENC POLICE DEPARTMENT

DETECTIVE T.K. BROOME
OFFICER SCOTT HEGLAR

ASHLEY V., Silver Springs Comservation Camp

JESSICA RAE H.

The party executing this document hereby affirms that this

number of any person or persons pursuant to NRS 239B.230.

RICHARD A, GAMMICK
District Attorney
Washoe County, Nevada

By

‘document submitted for recording does not contain the social security

KELLI ANNE VILORIA -

5872

Deputy District Attorney

PCN RPDO726517C
PCN RPD0O726524C

070684486
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CODE 4025 HOWARD W. C -' WYERS, CLERK
Richard A. Gammick By. fé@u&ui
#001510 DEPUTY CLERK

P.O. Box 30083

Reno, NV 85520-3083
(775) 328-3200
Attorney for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE

® % %
THE STATE OF NEVADA,
Plaintiff, Case No. CRO7-1728
V. Dept. No. 4
BRENDAN DUNCKLEY,
Defendant.
/

REQUEST FOR CONTINUANCE, STIPULATION AND ORDER

IT IS HEREBY STIPULATED, by and between the parties herein,
Defendant, BRENDAN DUNCKLEY, by and through his attorney, DAVID C,
O'MARA, and the Washoe County District Attorney, by and through KELLI
ANNE VILORIA, Washoe County Deputy District Attorney, and stipulate
that the HEARING TO CONFIRM TRIAL DATE currently set for MARCH 4,
2008, at 9:00 A.M. be vacated and rescheduled to MARCH &, 2008, at
2:00 A.M.

Said continuance is necessary and not made for the purpose of
delay.

' AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document
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does

not contain the social security number of any person.

DATED this 2B day of CER tunet , 2008.

RICHARD A, GAMMICK
District Attormney

By &
KELLI ANNE VILCRIA DAVTB"C O’ MA
Deputy District Attorney Attorney for Defendant

CRDER

Good cause appearing, and in the interests of justice,

IT IS HEREBY ORDERED that the HEARING TC CCNFIRM TRIAL DATE

currently scheduled for MARCH 4, 2008, at 9:00 A.M. be vacated and

rescheduled to MARCH 6, 2008, at 9:00 A.M.

DATED this 3 day of Mmuch , 2008.

4.

DISTRICT JUDGE
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CODE 1785
Richard A. Gammick

#001510
P.O. 30083 MAR 0 6 2008

Reno, NV. 83520-3083

{775)328-3200 HOW CLERK
Attorney for Plaintiff By- R

IN THE SECOND JUDICIAIL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE.

X * %
THE STATE OF NEVADA,
Plaintiff,
: Case No. CR0O7-1728
V.
Dept. No. 4
BRENDAN DUNCKLEY,
Defendant.
/

GUILTY PLEA MEMORANDUM

1. I, BRENDAN DUNCKLEY, understand that I am charged with
the offense(s) of: COUNT I. LEWDNESS WITH A CHILD UNDER THE AGE OF
FOURTEEN YEARS, a‘violation of NRS 201.230, a felony; or in the
alternative, COUNT II. ATTEMPTED SEXUAL ASSAULT, a violation of NES
193.330, being an attempt to violate NRS 200.366, a felony.

2. I desire to enter a plea of guilty to the offense(s) of
COUNT I. LEWDNESS WITH A CHILD UNDER THE AGE OF FOURT_ N

i

violation of NRS 201.230, a felony j—ck—is=bthemamrepsabise; COUNT IT.

ATTEMPTED SEXUAL ASSAULT, a violation of NRS 193.330, being an attempt
to viclate NRS 200.366, a felony, as more fully alleged in the

charge(s) filed against me.
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3. By entering my plea of guilty I know and understand
that I am waiving the following constitutional rights:

A. I waive my privilege against self-incrimination.

B. I waive my right to trial by jury, at which trial the

State would have to prove my guilt of all elements of the offenses
beyond a reasonable doubt.

C. I waive my right to confront my accusers, that is, the

right to confront and cross examine all witnesses who would testify
at trial.

D. I waive my right to subpoena witnesses for trial on my

behalf.

4. I understand the charge(s) against me and that the
elements of the offense(s) which the State would have to prove beyond
a reasonable doubt at trial are that on or between August 14, 1998,

and August 13, 2000, or thereabout, in the County of Washoe, State of

‘Nevada, I did, as to Count I. willfully, unlawfully, and lewdly

commit a lewd or lascivious act upon or with the body of ASHLEY V.,
having a date of birth of August 14, 1986, a female child under the
age of fourteen years at the time that the said act was committed, in
that I engaged the victim in sexual intercourse at or near Longley
Lane, Reno, Washoe County, Nevada, and/or put my hand down her pants
to fondle her genital area in an elevator at the Atlantis Hotel and
Casiné, 3800 South Virginia Street, Reno, Washoe County, Nevada, with
the intent of arousing, appealing to, or gratifying the lust,

passions, or sexual desires of myseif or the child.

/11
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I further understand the charge(s) against me and that the
elements of the offense(s} which the State would have to prove beyond
a reasonable doubt at trial are that on March 10, 2007, or
thereabout, in the County of Washoe, State of Nevada, I did, as to
Count II. willfully, and unlawfully attempt to subject JESSICA H. to
sexual penetration against the victim’s and/or under conditions in
which I knew or should have known that the victim was mentally or
physically incapable of resisting or understanding the nature of the
my conduct, to wit, fellatio at 1675 Sky Mountain Drive, #827, Reno,
Washoe County, Nevada..

5. I understand that I admit thé facts which support all
the elements of the offenses by pleading guilty. I admit that the
State possesses sﬁfficient evidence which would result in my
conviction., I have considered and discussed all possible defenses
and defense strategies with my counsel. I understand that I have the
right to appeal from adverse rulings on pretrial motions only if the
State and the Court consent to my right to appeal. 1In the absence of
such an agreement, I understand that any substgntive or procedural
pretrial issue or issues which could have been raised at trial are
waived by my plea.

6. I understand that the consequences of my plea of guilty
as to Count I. are that I may be impriscned for a period of life in
the Nevada State Department of Corrections with parole eligibility
after ten years, and that I am not eligible for probation unless a
psychosexual evaluation is completed pursuant to NRS 176.139 which

certifies that I do not represent a high risk to reoffend based upon
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a currently accepted standard of assessment and unless a psychiatric
or psychological evaluation is completed pursuant to NRS 176A.110
which certifies that I .do not fepresent a high risk td reoffend based
upon a currently accepted standard of assessment. I may also be
fined up to $10,000.00. I further understand that I will be required
to be on 1ifetiﬁe supervision pursuant to NRS 176.0931.

I further understand that the consequences of my plea of
guilty as to Couﬁt IT. are that I may be impriscned for a period of
two to twenty years in the Nevada State Department of Corrections and
that I am not eligible for probation unless a psychosexual evaluation
is completed pursuant to NRS 176.139 which certifies that I do not
represent a high risk to reoffend based upon a currently accepted
standard of assessment and unless a psychiatric or psychological
evaluation is completed pursuant to NRS 176A.110 which certifies that
I do not represent a high risk to reoffend based upon a currently
accepted standard of assessment. I further understand that I will be
required to be on lifetime supervision pursuant te NRS 176.0931. The
sentence on each count may be concurrent or consecutive fo each
other.

7. In exchange for my plea of guilty, the State, my
counsel and I have agreed to recommend the following: The State will
be free to argue for an appropriate sentence. The State will not
file additional criminal charges resulting from the arrest in thi
case, and/or will refrain from pursuing additional and/or k&ﬁv/ - anl

imchading all counds Sled and dismissen 1n RYC (ase Na 200
transactionally related offensesA I lnderstand that I am entering my

plea to Count I as a legal fiction, pursuant to plea negotiations,
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to allow me to avoid the more serious charge of sexual assault in the
original Count I}qné + a\la-:vmc Fhe sppectuny e quahify fov probation, which weal
Gtherw e ke unavalahie,

8. I understand that, even though the State and I have
reached this plea agreement, the State is reserving the right to
present arguments, facts, and/or witnesses at sentencing in support
of the plea agreement.

9. I also agree that I will make full restitution in this
matter, as determined by the Court. Where applicable, I additicnally
understand and agree that I will be responsible for the repayment of
any costs incurred by the State or County in securing my return to
this jurisdiction.

1¢. I understand that the State, at their discretion, is
entitled to either withdraw from this agreement and proceed with the
prosecution of the original charges or be free to argue for an
appropriate sentence at the time of sentencing if T fail fo appear at
any scheduled proceeding in this matter OR if prior to the date of my
sentencing I am arrested in any jurisdiction for a violation of law
OR if T have misrepresented my pricr criminal history. I represent
that I do have a prior criminal record. I understand and agree that
the occurrence of any of these acts constitutes a material breach of
my plea agreement with the State. I further understand and agree
that by the execution of this agreement, I am waiving any right I may
have to remand this matter to Justice Court should I later withdraw
my plea.

11. I understand and agree that pursuant to the terms of

the plea agreement stated herein, any counts which are to be
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dismissed and any other cases charged or uncharged which are either
to be dismissed or not pursued by the State, may be considered by the
court at the time of my sentencing.

12. T understand that the Court is not bound by the -
agreement of the parties and that the matter of sentencing is to be
determined solely by the Court. I have discussed the charge(s), the
facts and the possible defenses with my attorney. All of the
foregeoing rights, waiver of rights, elements, possible penalties, and
consequences, have been carefully explained to me by my attorney. I
am satisfied with my counsel's advice and representation leading to
this resolution of my case. I am aware that if I am not satisfied
with my counsel I should advise the Court at this time. I believe
that entering my plea is in my best interest and that going to trial
is‘not in my best interest.

13. I understand that this plea and resulting conviction
may have adverse effects upon my residenéy in this country if I am
not a U. S. Citizen.

14. I cffer my plea freely, voluntarily, knowingly and
with full understanding of all matters set forth in the Amended
Information and in this Pléa Memorandum. I understand everything
contained within this Memorandum.

15. My plea of guilty is voluntary and is not the result
of any threats, coercion or promises of leniency.

/11
/11
/11
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16. I am signing this Plea Memorandum voluntarily with
advice of counsel, under no duress, coercion, or promises of
leniency.

AFFIRMATION PURSUANT TOQ NRS 239B.030

The undersigned does hereby affirm that the preceding

document does not contain the social security number of any persomn.

i
DATED this Cf” day of Mancy , 200, .

DEFENDANT

TRANSLATOR/INTERPRETER

nd M/Mm

Attofn&yfwitnessing Defendant's Signature

LN

Prosecutihf Attorney

07068446
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Code No. 4185

FILED

Electronically
04-02-2008:10:55:02

Howard W. Conyers

Clerk of the Court
Transaction # 1728

AM

13

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

THE HONORABLE CONNIE J. STEINHEIMER, CHIEF DISTRICT JUDGE

-000-
STATE OF NEVADA, )
Plaintiff, g
VS. g Dept.
BRENDAN DUNCKLEY, g
Defendant. §

TRANSCRIPT OF PROCEEDINGS
MOTION TO CONFIRM TRIAL
THURSDAY, MARCH 6, 2008

RENO, NEVADA

Reported By: BECKY VAN AUKEN, CCR No.

Case No. CRO7-1728

No. 4

418

Captions Unlimited of Nevada, Inc. (775) 746-3534
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For the Plaintiff:

For the Defendant:

Parole and Probation:

APPEARANCES:

KELLI A. VILORIA

Deputy District Attorney
75 Court Street

Reno, Nevada 89520

O"MARA LAW FIRM

BY: DAVID C. O"MARA, ESQ.

311 E. Liberty Street
Reno, Nevada 89501

LAURA PAPPAS

Captions Unlimited of Nevada, Inc. (775) 746-3534
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RENO, NEVADA, THURSDAY, MARCH 6, 2008, 9:03 A_M.

-000-

THE COURT: Brendan Dunckley.

MS. VILORIA: Kelli Viloria on behalf of the
State.

MR. O"MARA: Good morning. David O"Mara on
behalf of Mr. Dunckley. He"s present iIn court today.

THE COURT: There®s an amended Information in
this file. 1It"s also the time for a motion to confirm.

Do you want to go forward on the amended
Information?

MR. O"MARA: No, Your Honor. We have reached an
agreement -- oh, yes, Your Honor.

THE COURT: Okay. Then I*1l1 hand you a copy of
the Amended Information. You can review it with your
client.

MR. O"MARA: Thank you, Your Honor.

We have received a copy of the Amended
Information. Mr. Dunckley®s name is correctly spelled on
line 12. It states, Count 1, lewdness with a child under

the age of 14 years, a violation of NRS 201.230, and

Captions Unlimited of Nevada, Inc. (775) 746-3534
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attempted sexual assault, a violation of NRS 193.330. We
waive the formal reading of this amended Information.

THE COURT: Are you ready to go forward and enter
a plea?

MR. O"MARA: Yes, Your Honor. 1 have provided
you with the original of the Guilty Plea Memorandum that
was signed. Mr. Dunckley desires to enter a plea of
guilty to the offense of lewdness with a child under the
age of 14 years, a violation of NRS 201.230, a felony, and
Count 11, attempted sexual assault, a violation of
NRS 193.330, being an attempt to violate NRS 200.366, a
felony.

Mr. Dunckley understands that the consequences of
his plea of guilt to Count 1 is that he may be
imprisoned for a period of life In the Nevada Department
of Corrections with parole eligibility after ten years and
that he 1s not eligible for probation unless he satisfies
NRS 176.139, which certifies that he is not a high risk to
reoffend based upon current standards, and a psychiatric
or psychological evaluation to be completed pursuant to
NRS 176A.110. He also could be subject to a $10,000 fine,
and he understands that he"ll be under lifetime
supervision.

He also understands the consequences of his plea

Captions Unlimited of Nevada, Inc. (775) 746-3534
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of guilty to Count 11, which i1s set forth 1n the Guilty
Plea Memorandum, that he would be -- could be Imprisoned
for a period of 2 to 20 years iIn the Nevada State Prison,
and he"s also not eligible for probation unless he
satisfies the same psychosexual and psychological
evaluations as set forth in Count I.

In exchange for his plea of guilty, Your Honor,
the State and counsel and Mr. Dunckley have agreed to
recommend the following:

The State will be free to argue for an
appropriate sentence. The State will not file additional
criminal charges resulting from the arrest iIn this case
and/or will refrain from pursuing additional and/or
transactionally-related offenses, including all counts
filed and dismissed in Reno Justice Court, Case
No. 2007-033884.

He understands that in entering his plea to
Count I, it is a legal fiction, pursuant to the plea
negotiations, to allow him to avoid the more serious
charge of sexual assault in the original Count 1, and thi
also allows him the opportunity to qualify for probation,
which would otherwise be unavailable.

THE COURT: 1Is that a complete statement of the

negotiations?

Captions Unlimited of Nevada, Inc. (775) 746-3534
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MS. VILORIA: It is, Judge. Thank you.

THE COURT: Mr. Dunckley, do you understand these
plea negotiations?

THE DEFENDANT: Yes, Your Honor, 1 do.

THE COURT: Do you have any questions about them?

THE DEFENDANT: No, Your Honor.

THE COURT: Are you comfortable with the
representation you"ve received from counsel so far?

THE DEFENDANT: Yes, Your Honor, 1 am.

THE COURT: Did you read the Guilty Plea
Memorandum?

THE DEFENDANT: Yes, Your Honor, | have.

THE COURT: Did you understand it?

THE DEFENDANT: Yes, ma“am.

THE COURT: Do you have any questions about the
document?

THE DEFENDANT: No, ma"am.

THE COURT: Do you have any questions about the
modifications to the typed document?

THE DEFENDANT: No, ma"am.

THE COURT: And did you initial all of those
changes?

THE DEFENDANT: Yes, ma“am, 1 did.

THE COURT: Did you sign the document?

Captions Unlimited of Nevada, Inc. (775) 746-3534
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THE DEFENDANT: Yes, ma“am, 1 did.

THE COURT: Are you aware that you have a right
to plead not guilty, have a trial by jury, be confronted
by the witnesses against you, bring witnesses here on your
own behalf, and testify or not testify at that jury trial?

THE DEFENDANT: Yes, ma“"am.

THE COURT: Do you understand you have a right
against self-incrimination, you may assert that right by
refusing to testify, and the State must prove you guilty
beyond a reasonable doubt??

THE DEFENDANT: Yes, ma“"am.

THE COURT: Are you aware you"ll be giving up all
of these rights 1f you plead guilty?

THE DEFENDANT: Yes, ma“am, 1 am.

THE COURT: 1I1"m going to ask the clerk to read
the charge to which you®"re pleading, and then 1711 ask if
you understand 1t.

(Whereupon, the Information was read

by the clerk.)

THE COURT: Is there anything about those charges
you do not understand?

THE DEFENDANT: No, ma"am.

THE COURT: Do you understand Count I is a legal

fiction?

Captions Unlimited of Nevada, Inc. (775) 746-3534
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THE DEFENDANT: As far as what a legal fiction

THE COURT: Yes. What is it about Count 1 that”®

a legal fiction?

THE DEFENDANT: That per the agreement, we"re
changing the original count down to a lower one and
pleading guilty to that so that probation can be an
option.

THE COURT: Are all the facts and circumstances
the same?

THE DEFENDANT: Yes, ma“"am.

THE COURT: 1It"s just that it"s a lewdness
instead of a sexual assault?

THE DEFENDANT: Yes, ma“"am.

THE COURT: Did you do what it says you did iIn
the charge?

THE DEFENDANT: Yes, ma“"am.

THE COURT: And what about Count 11?

THE DEFENDANT: Yes, ma“"am.

THE COURT: Do you understand that charge?

THE DEFENDANT: Yes, ma“am, 1 do.

THE COURT: Did you do what it says you did iIn
that charge?

THE DEFENDANT: Yes, ma“am.

Captions Unlimited of Nevada, Inc. (775) 746-3534
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THE COURT: Has your attorney told you the
possible maximum penalties?

THE DEFENDANT: Yes, ma“am, he has.

THE COURT: I know he told me that he had, but
now you have to tell me what those are 1In your own words.

What 1s the penalty for Count 1?

THE DEFENDANT: The first count 1s a felony
carrying a sentence of no less than 10 years to a life
sentence, eligible for parole after 10 years iIn the Nevad
State correctional facilities.

Count 11 will carry a felony, as well as Count 1
will carry a lifetime supervision, and Count 11 will carr
a felony with no less than two years served i1n the Nevada
State correctional facilities with a maximum of 20 years,
as well as carrying a lifetime supervision penalty as
well, and a fine in the first count of up to $10,000.

THE COURT: Okay. And a fine iIn the second
count?

MS. VILORIA: There i1s no fine.

THE COURT: Okay.

Now, do you understand, with regard to Count 1,
iIt"s a penalty, a maximum penalty of life iIn prison?

THE DEFENDANT: Yes, ma“"am.

THE COURT: But you would be eligible for

Captions Unlimited of Nevada, Inc. (775) 746-3534
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probation after you served 10 years.

THE DEFENDANT: Yes, ma“am, 1 do.

THE COURT: And do you understand that with
regard to Count 1l, 1t"s a maximum penalty of 20 years,
but you could be eligible for probation -- for parole at a
date that I give you, but i1t could be no less than two
years?

THE DEFENDANT: Yes, ma“"am.

THE COURT: Now, do you understand that probation
is not available on these charges unless you are certified
by a professional pursuant to NRS 176.139 to not represent
a high risk to reoffend as to both counts?

THE DEFENDANT: I understand, Your Honor.

THE COURT: Do you understand that with regard to
lifetime supervision, that even if you completed your term
of sentence, you"ve satisfied all your obligations, i1f you
violated the terms of your lifetime supervision, you would
be subject to being back in prison?

THE DEFENDANT: Yes, ma“am, 1 do.

THE COURT: Do you understand that®"s totally up
to me whether 1 run these charges concurrent or
consecutive?

THE DEFENDANT: I do, Your Honor.

THE COURT: Do you understand I"m free to

Captions Unlimited of Nevada, Inc. (775) 746-3534
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sentence you up to and including the maximum allowed by
law?

THE DEFENDANT: I do.

THE COURT: Has anyone made any threats to get
you to enter these pleas?

THE DEFENDANT: No, Your Honor.

THE COURT: Has anyone told you that you would be

guaranteed probation or any other particular result?

THE DEFENDANT: No, Your Honor.

THE COURT: Has anyone made any promises or
representations to you to get you to enter these pleas
that you haven®t told me about?

THE DEFENDANT: No, ma"am.

THE COURT: Do you have any doubt about what
you"re doing here today?

THE DEFENDANT: No, ma"am.

THE COURT: Do you understand that you have a
jury trial scheduled for March 24th, and by pleading
guilty, that trial i1s off?

THE DEFENDANT: Yes, ma“am.

THE COURT: Do you understand this i1s a permanent

entry of plea?
THE DEFENDANT: I do, Your Honor.

THE COURT: You can"t tell me in a week or two

Captions Unlimited of Nevada, Inc. (775) 746-3534
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that you didn"t understand what was happening. You have
to tell me that now.

THE DEFENDANT: I do, Your Honor.

THE COURT: And you won"t be able to change your
mind with regard to these pleas of guilt.

THE DEFENDANT: I do.

THE COURT: With everything 1°ve asked and you
your answers, do you still wish to go forward?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Are you doing so of your own free
will?

THE DEFENDANT: Yes.

THE COURT: How do you plead to Count 17?

THE DEFENDANT: Guilty.

THE COURT: How do you plead to Count 11?

THE DEFENDANT: Guilty.

THE COURT: The Court finds that your pleas are
voluntary, that you fully understand the nature of the
offenses charged and the consequences of your pleas.
Therefore, 1 will accept your pleas of guilt and we"ll se
a date for sentencing.

MR. O"MARA: Your Honor, there"s been
negotiations with the district attorney”"s office to set

this out five to six months so that Mr. Dunckley can get

Captions Unlimited of Nevada, Inc. (775) 746-3534
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sexual offender therapy during that period of time. And
basically the D.A. i1s giving him every opportunity to try
to qualify for probation and to do the things that will be
beneficial for him to present to you at sentencing. So
she®"s allowed for a five- to six-month extension so that
he can get those type of therapy classes, and so we"d ask
for that type of time before sentencing.

MS. VILORIA: Your Honor, my agreement is just to
see if this defendant is worthy of any type of grant of
probation, whether he can earn i1t or not. | want to see
what he does between now and then.

So I do not object to any type of continuance
that Mr. O"Mara i1s asking for to set out the sentencing
date.

THE COURT: Counsel approach.

(A sidebar was held off the record.)

THE COURT: Okay. What are the conditions of
Mr. Dunckley®s release? 1Is he out on bail?

THE DEFENDANT: Yes, ma“"am.

THE COURT: And what"s your bail set at?

THE DEFENDANT: I don"t remember. 1It"s been a
year, Your Honor. | don"t remember off the top of my
head.

THE COURT: We have two bails posted. One may be

Captions Unlimited of Nevada, Inc. (775) 746-3534
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in the Reno Justice Court case.

It looks like 1t"s 15,000 and 18,500, which seems
somewhat sufficient to me with regard to the bail. But I
am going to modify the terms and conditions of his release
to include Court Services supervision.

IT you are going to do some sort of treatment,
then you need to do that and report that to Court
Services. And I want you reporting at least once a week
to Court Services so we know where you are and what you“re
doing.

You must abstain from the use, possession, and
control of alcohol between now and the date you“re
sentenced, and you can®"t use controlled substances.

So 1 just want to make sure you understand these
special conditions of your release. Do you?

THE DEFENDANT: I do, Your Honor.

THE COURT: Okay. Then that will be the order,
and 111 see you back at sentencing the clerk 1s about to
give.

THE CLERK: August 5th at 9:00 o"clock.

THE COURT: Between now and that date it"s your
responsibility to make appointments with the Division of
Parole and Probation, to complete the evaluation. 1It"s

further your responsibility to see that the psychological
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evaluation 1s conducted timely. And stay in touch with

Court Services.

MS_. VILORIA: Your Honor, can we vacate the trial

date for March 24, "08?
THE COURT: That will be the order.
(Proceedings concluded.)

-000-
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STATE OF NEVADA, )

)
COUNTY OF WASHOE. )

I, BECKY VAN AUKEN, Certified Shorthand
Reporter of the Second Judicial District Court of the
State of Nevada, 1n and for the County of Washoe, do

hereby certify:

That 1 was present in Department No. 4 of the

above-entitled Court and took stenotype notes of the
proceedings entitled herein, and thereafter transcribed

the same i1nto typewriting as herein appears;

That the foregoing transcript i1s a full, true

and correct transcription of my stenotype notes of said
proceedings.

DATED: At Reno, Nevada, 04/02/2008.

/s/Becky Van Auken
BECKY VAN AUKEN, CCR No. 418

Captions Unlimited of Nevada, Inc. (775) 746-3534
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AUG ( 5 2008
HOWAR NYERS, CLERK
By /¢~
EFUTY CLERK

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE o

CODE: 2528

6

" | STATE OF NEVADA, |
’ Plaintiff, Case No. CR07-1728
’ VS, Dept. No. 4
10|l BRENDAN DUNCKLEY,

a Defendant. ,

12
NOTICE OF DOCUMENT RECEIVED BUT NOT CONSIDERED BY THE COURT

i3
14 TO: District Attorney's Office and Defense counsel:
Take notice that the attached document has been received unsolicited by the

15
Court. The Court has not reviewed the document. Further, the Court will not review the

16
document absent an affirmative request to do so from a party.

17

18 411
19 01t

20 1 /1t
21 ||/
22 [/

23 | This document was considered by the Court only if initialed and dated by

24 || the Judge below. )

3, 3508 o

Date Juddes Initials
26
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CERTIFICATE OF MAILING
Case No. CR07-1728

| certify that | am an employee of JUDGE CONNIE STEINHEIMER, and

that on the 5" day of August, 2008, | hand delivered true copy of the Notice of
Document Received But Not Considered by the Court, addressed to:

Kelli Viloria, Esq.
Washoe County Deputy District Attorney
Via Hand Delivery

David O'Mara, Esq.
Via Hand Delivery

'?QANNA [ COTTER
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Fax from ) ai-34-88 ALi36 Pg: 1

222 Altos Parkway — Sparks, NV 89436
(775) 626-2229 Phone
spanishspringssushi@yahoo.com

Yo: Anne E. Connor From: Cheryl Gallagher

Faxz  775/789-7150 Pagas: 2
Phone: 775/789-7100 Date:  8/4/2008

Re; Brendan Dunckley —{ cc: File

We have terminated the employment for the altached employee, 50 can not send any future payments
towards his past-dus child support.

Can you please pass this along to the DA prosecuting his case, Kelll Viloria (Case # CR07-1728), to
ansure the courts are aware that no job, at least at our restaurant, should be considered in case an
ankle bracetet type or release is being considered. The case is scheduled for sentencing tomommow,
August 5, 2008 at9 a.m.

Copy to Connie Steinhammer via Fax at 775/328-3621
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Fax from

Bg-84-88 B¥1:36 Pg: 2
Wi 2ar4npy 1oily fiotdd el WA FAMLLY buern v :

ORDER/NOTICE TO WITHHOLD INCOME FOR CHILD SUPPORT

X dn'mu O Amended ] Terruinstion

Stare NEVADA

Co /City/Dist. of WASHDE COUNTY '
Tribunal/Case Number FV40IT34 ﬂA\:‘\ﬂ \ d \(Lfy |

Employer/Withholder:

SPANISH SPRINGS SUSH! C o 208 - 20835

JERALD O KIGER -

10575 PALM DESERT DR

SPARKS NV 89441-0000

251140008 - fdGren)'s Name(9): DOB
Erployer/withhglder's Federal EIN Number (if ksurwn) ghUNGKTE\? :4.&1)%) 01/07/1999

RE:__  DINCKIEY, RRENDAN LDUNCKLEY, JESSE, WW18N897

Employee'y/Obligor's Name (Last, Fust, MT)
E:ccosei@ilicas Rocial Sscurity Number

Obligee Name (Last, First, MI}

B If checked, you azs required 1o enroll the child(een) identified above in any health inurance coverage availabla to the
employse/obligor throupgh hig/ber employment.

ORDER INFORMATION: This Order/Notice i8 bascd on the support order fram NEVADA .
. Yom are requjred by iaw to deduct these amonnts fram the employecsobligor's income until further notice.

- $350.00 per MONTH cument child support
§35.00 per MONTH past-due ¢hild support - Arrcars 12 weeks or greater? X yes Ono
perx cumem madical suppont
per past-due medical support
per spousal eupport

t other (specify)
for a total of $335.00 pchS;lTH 1o be forwarded to the payee below., .

You de not have to vary yonr pay cyele to he in comphiance with the support erder. If your pay cycle does not match the ordered
payment cycle, withhold one of tha fellowing amounts: . ‘
$38.85 por weckly pay period. $192.50 pér semimonthly pay perind (twica 2 month).
$177.69 per biweekly pay period (every two weeks). $385.00 per monthly pay period.

REMITTANCE INFORMATION: When remitting payment, provide the pay date/date of withholding and the case identifier
538274000B. I the emplayee’s/obligor's priucipz] place of employment is NEVADA, begin withhalding no fater than the first pay
period gccuring 14 dayy after the date of this Order/Notice. Send payment within 7 working days of the pay date/date of
withholding, The total withhe!d amount, including your fe¢, camnot exceed 50% of the employee's/obligor’s ageregate tisposable
eckly garnmps. :

If the cmployee's/obligor's principal place of employment is not NEVADA, for Hmitationa oa withholding, applicuble time
reguiréments, ead sny sllowable employer faes, follow the laws and procedures of the employee's/obligor's priacipal place of
employment (se¢ #4 and #10, ADDITIONAL INFORMATION TO EMFPLOYERS AND OTHER WITHHOLDERS).

Make check payable to: STATE COLL & DISB UNIT - SCADUJ Case Identifier 5382740008,
Send check to: PO BOX 98950, LAS VEGAS NV 89193-8950

Authorzed by WASH(Q (Y DISTH A : Date _ 07232008
‘ Date

Print Narne and Title _ANNE E CONWOR, cakewarker

Of Authorized Official(s)

TMPORTANT: The person copapleting this form Is advised that the information en ithix foyzn may he sharsd with the ebliger,
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AUG 17 Zuu8
HOV/ARD #!. CONYERS, CLERK
By:
E CLER

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

CODE 1850

STATE OF NEVADA,

Plaintiff,
VS. Case No. CR07-1728
BRENDAN DUNCKLEY, Dept. No. 4
Defendant.
/
JUDGMENT

The Defendant, having entered a plea of Guilty, and no sufficient cause
being shown by Defendant as to why judgment should not be pronounced against
him, the Court rendered judgment as follows:

That Brendan Dunckley is guilty of the crime of Lewdness with a Child
Under the Age of Fourteen Years, a violation of NRS 201.230, a felony, as charged
in Count | of the Amended Information, and Attempted Sexual Assault, a violation of
NRS 193.330, being an attempt to violate NRS 200.366, a felony, as charged in
Count Il of the Amended Information; and that he be punished by imprisonment in the
Nevada Department of Prisons for the maximum term of life with the minimum parole
eligibility of ten (10) years, for Count |; and that he be punished by imprisonment in
the Nevada Department of Prisons for the maximum term of one hundred twenty

(120) months with the minimum parole eligibility of twenty-four (24) months, for Count
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I1, to be served concurrently with sentence imposed in Count I; with credit for four (4)
days time served, and by submission to a DNA Analysis Test for the purpose of
determining genetic markers. Defendant is further ordered to pay a Twenty-Five
Dollar ($25.00) administrative assessment fee, a One Hundred Fifty Dollar ($150.00)
DNA testing fee, and a Nine Hundred Fifty Dollar ($950.00) Psychosexual Evaluation
Fee to the Clerk of the Second Judicial District Court.

It is further ordered that the Defendant serve a special sentence of
lifetime supervision to corﬁmence after any term of imprisonment or after any period

of release on parole.

Dated this 5th day of August, 2008.

Coneie. 4 .ﬁﬁn\\Am%

DISTRICT JUDGE
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Electronically
09-05-2008:08:57:16

Howard \\/ (‘nnynrq

PM

Code No. 4185 Clerk of the Court
Transaction # 3544

b9

I N THE SECOND JUDI Cl AL DI STRI CT COURT OF THE STATE OF NEVADA
| N AND FOR THE COUNTY OF WASHCE
THE HONORABLE CONNI E STEI NHEI MER, DI STRI CT JUDGE
- 000-

STATE OF NEVADA,
Plaintiff, Case No. CRO7-1728
VS. Dept. No. 4
BRENDAN DUNCKLEY,

Def endant .

N N N N N N N N N N

TRANSCRI PT OF PROCEEDI NGS
SENTENCI NG
August 5, 2008

RENO, NEVADA

Reported By: LI SA A. YOUNG CCR No. 353

Captions Unlimited of Nevada, Inc. 775-746-3534
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APPEARANCES:
For the Plaintiff: KELLI ANNE VI LORI A
Deputy District Attorney
Reno, Nevada
For the Defendant: DAVID C. O MARA
Attorney at Law
Reno, Nevada
Par ol e and Probati on: LUPE GARRI SON
EXH BI TS MARKED ADM TTED
A - Report from Eng Counsel ling 5
B - Letter from A anp Casi no 5
2
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RENO, NEVADA, TUESDAY, AUGUST 5, 2008; 9:00 A N
- 00o-

THE COURT: Brendan Dunckl ey.

M5. VILORIA: Morning, Your Honor. Kelli Anne Viloria
on behal f of the State.

MR. O MARA: David O Mara on behal f of M. Dunckl ey.

THE COURT: This is the tinme set for sentencing. | am
in recei pt of the presentence report dated July 17th, 2008.

| al so have a docunent which was received by the Court
Clerk that has not been considered by the Court that has been
filed in.

Counsel, do you want the Court to consider the
docunent ?

M5. VILORIA: The State does, Your Honor.

MR. O MARA: Your Honor, | don't think it has any
bearing on this case. But M. Dunckley can certainly tell you
why this has happened with regards to his child support and the
Sushi Club and we have no objection to the State introducing it.

THE COURT: Then the Court will review the docunent.

Ckay. You had an opportunity to review the
presentence report with your client?

MR. O MARA:  Your Honor, we have reviewed the
presentence report dated July 17th of 2008 with a few

corrections. Defense attorney is David O Mara who is conflict

3
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counsel and not deputy public defender.

Al so, under Category A and Category B in the charged
I nformation, the penalties for these charges should have
i ncluded that he may be in prison for a period of tinme and that
he is not eligible until a sexual evaluation is conpleted which
certifies that M. Dunckley does not represent a high risk to
re- of f end.

That | anguage and the | anguage that was part of the
gui l ty-pl ea nmenorandum was not included in the presentence
report. | want to nmake the Court aware of the fact that
probation in both of these charges is available in this case.
Wil e the | aws have changed since the period of time when the
charge one began, it does not allow probation any nore. So |
woul d i ke the Court to take that into consideration

O her than that, we have no other corrections, Your
Honor .

THE COURT: Okay. You nmay proceed with argunent.

MR. O MARA: Ckay. First, | would like to introduce
and have admtted two docunents. One docunent is a letter from
a Leslie Dietsche (phonetic), if |I may approach. Let ne grab
t he ot her docunent.

THE COURT: Wiy don't you grab everything, and the
Clerk will mark it all at one tine.

M5. VILORIA: | have seen a copy of these, Judge.

4
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MR. O MARA: There is also another copy from Eng
Counseling setting forth information about M. Dunckley's
clinical contact wwth Steven Eng as a sexual offender

THE CLERK: Exhibits A and B marked.

(Exhibits A and B were marked for identification.)

THE COURT: Ckay. Exhibit Ais a report from Eng
Counseling, and there is no objection to its adm ssion so | wll
admt it. And Exhibit Bis aletter fromAl ano Casino and no
objection so | wll admt that.

(Exhibits A and B were admtted into evidence.)

MR. O MARA: Your Honor, in regards to the Eng
Counseling, which is Exhibit A you will notice that there are
numer ous attendances by M. Dunckley for sexual -of fender
counseling. He had individual sessions on March 3, 26 and
April 29th of this year.

He goes on to group attendance with M. Eng on 4/23.
You notice how the 4/30 has an absence? That was because he
went to his individual counseling the day before. Those are the
dates in which he did not attend group attendance because it was
t he same week

M. Dunckley informed ne the 6/12 was a work
energency. He basically went on a weekly basis to Eng
Counsel i ng.

What we are going to ask for today, Your Honor, is

5
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that you not follow the recommendati ons of the Parole and
Probation and actually award or not award but grant M. Dunckl ey
the opportunity to be on probation for both of these charges.

One of the reasons is that when we were goi ng through
negotiations in the settlenent, that was one of the main reasons
to give himthe opportunity. As you recall about five nonths
ago when we were in here during the change of plea, we set it
out five nonths to give himan opportunity to go to these
counsel i ng sessi ons.

Fromthe letter, you can see he started his counseling
sessions prior to the entry of the guilty-plea nmenorandum which
| believe was done on the 6th of March. He went religiously to
t hose counseling services.

He is really taking hold and finding out what is
maki ng hi mdo these bad things. He is trying to take
responsibility for his actions. | believe these therapy
sessions are working toward making hima better person and
sonmeone who will be, at |east, soneone who will be a benefit to
our society.

As you can see fromthe letter fromthe Al anpo Casi no,
M. Dunckl ey has been a good person to his enployers and ot her
people with regards to stepping up and doi ng things when not
everybody would do it wth regards to hel ping and cl eaning the

floor and things |ike that when there was a broken pi pe when he

6
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wasn't required to do that. | think there are good things
i nvol ved that we need to | ook at in that regard.

Al so, | have today M. Dunckley's nother in | aw who
woul d |li ke to make a statenent. Her nanme is Pam MFerren
M-c-f-e-e-r-e -- | apologize. WN-c-f-e-r-r-e-n. And she would
like to make a statenent, Your Honor, to the Court to ask for
probation as wel|.

THE COURT: You want her sworn, Ms. Viloria?

MS. VILORIA: No, ma'am

THE COURT: You can cone forward and stand next to M.
O Mar a.

M5. MCFERREN: |'m Brendan's nother in |aw, Pam |
have known himfor eight and a half years. He and ny daughter
have quite a special relationship. He has four children, two by
a previous marriage. He is the soul provider of his hone, his
famly. That includes with ny daughter, his wife, their two
children, my grand children. And, also, child support for his
first two children by a previous marri age.

He al so has helped nme financially as well as
physically when | have needed help off and on over the years.

| have noticed the counseling that Brendan is getting
has been very effective. | have noticed when he conmes back from
his nmeetings with his counsellor, he is a lot nore calm His

deneanor is a lot nore calm As calmas you can be under these

7
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kind of circunstances. | believe it has been effective with
hi m

| feel that he really should continue with that, and
it's been very hel pful so far.

And | would like to ask for probation for himand the
continued counselling so that he can be with his famly which is
a very inportant thing.

As you know, famlies don't stick together too nmuch in
these times. And it's very inportant especially to those little
boys.

THE COURT: Ckay. Thank you

MR. O MARA: Your Honor, in going over, it's true M.
Dunckl ey has four children, 10, 9, 7 and 3 which is set forth in
the presentence report. | think, you know, we have heard a | ot
today in other cases and things like that. | think in this case
it really is true that this is really a sad case for everyone
i nvol ved.

It's not only sad for the two victins that M.
Dunckl ey commtted these crimes against, but it is also sad for
the kids and his wife that are now going to have to deal wth
these types of situations. And in light of these four kids, he
does have child support he needs to conti nue.

| think that in this case we really have to think

outside the box in sentencing. And it cones down to a |ot of

8
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this comng from-- one of these cases is really old. And there
is a whole different type of sentencing structure at this point
intime. And now we are |ooking at a sentencing structure in
this system where we are | ooking at these cases differently.

| think if we |ook outside the box and really say how
can we properly make sure that M. Dunckley takes responsibility
for his action and so-called punishment for the crines he

commtted but also give himthe opportunity to rehabilitate

hi mrsel f and provide for those people so that other people, |ike
his kids and wife, are not victim zed by his behavior. | think
his nmother in law said it really well, in fact, when he takes

t hese therapy classes he is a different person.

Sonetines that's what people need. They need control
over their lives such as a probation to tell themthey need to
go to probation and have a job and do these things. And | think
when we junp to the conclusion, let's throw this person away,
put himin jail for the rest of his life, if we do that, then we
are not hel ping anybody in this case.

| think that if we ook at M. Stivensen's (phonetic)
recommendations, it tal ks about he specifically, in bold
letters, says M. Dunckley does not represent a high risk to
re-of fend sexually. He goes on to say M. Dunckley presents as
a positive candidate for treatnent.

Treatment process with M. Dunckley, treatnment should

9
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be the process with M. Dunckley. He recognizes the need for
intervention. | think that assessnent is correct. | think if
we allow M. Dunckley to be on probation, he will get the
treat nent he needs.

There are certain recomendations that | think are
clearly appropriate in this case, Your Honor, and will help do
what we need to do to take care of the punishnment of M.
Dunckl ey as well as rehabilitate himso these incidents do not
occur .

Those recommendations are set forth on page six of his
report. | would like the Court to consider those as well.

Your Honor, the report says M. Dunckley is not
applicable to probation. He does not have a high risk to
of fend, so he does qualify for probation

If the Court is inclined to do sone type of jail term
in this-- prison termin this thing, we ask that you really do
t hi nk outside the box and give himan opportunity to prove
hi nsel f, even in prison

There are two counts. W can suspend the first count
of the ten-year maxi mum and hold that over M. Dunckley's head
to allow himthe opportunity to go into prison and do sonet hing
with his I[ife and get hinself out in a few years instead of ten
years when his kids basically are grown up and past their

t eenage years.

10

Captions Unlimited of Nevada, Inc. 775-746-3534

247



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

| think probation-- we are requesting you all ow
probation in this case, but if you do not find probation is
appropriate, we do ask that you, at least, give himthe
opportunity to go to prison on maybe one count. Hold the other

count above his head and sentence himaccording to the sentence

of probation which is two to five years on Count Il, Your Honor.

| think M. Dunckley's statenent at the back page
really sums it up about how renorseful he is and he did is want
an opportunity to be with his kids, pay his child support and
nmove forward and take responsibility of the two incidents that
caused himto be put in this position.

Wth that, | respectfully request that you allow for
pr obat i on.

THE COURT: Ms. Viloria?

M5. VILORIA: Judge, first of all, I want to state
t hat paragraph 11 of the guilty-plea nmenorandumallows ne to
di scuss with you any counts that were dism ssed or any other
cases that were charged or uncharged which were either dismsse
or not pursued by the State at the tinme of sentencing. That's
i nportant because you need to realize here who you are
sent enci ng today.

Hopefully today is going to be the end of Brendon
Dunckl ey and what we have to deal with him

This has been ten years of inappropriate conduct, ten

d

11
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years of sexual attacks nostly on young woman who were 12 years
old or nentally ill and intoxicated cultivating into the final
account with the stranger attack with a woman who was . 226 t hat
t he defendant saw wal ki ng down the street, drunk and falling
down.

We did craft this creative plea bargain so this
def endant coul d have the right to posture hinself to ask the
Court for sentencing. That's what he required before he cane to
you and admtted his conduct and entered his plea of guilty.

The Court needs to know that your concern and the
State's concern are that the community have to be safe. And if
Brendon Dunckley is given probation, it wll not be.

The factual corrections that | need to nake on the
presentence investigation report in page six on March 21, 2007
when -- this is omtted so I'"'mjust adding it in. \Wen the
detectives went to talk to Brendon Dunckl ey and he deni ed he had
done anyt hi ng, nothi ng happened, and when he ultimately changed,
yes, he perforned fellatio on ne as a way of thanking nme for
getting her back in the apartnent, that only cane about after
the detectives said to himwhy are we going to find her DNA on
your penis?

The original story that this defendant crafted to
police is that while she was | aying there unconsci ous she

started to throw up and he reached into your nouth to clear her

12
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tongue and follow that had gone to the bathroom and touched his
penis while urinating and that would be the story of why you
have DNA.

This defendant is sophisticated in the sense that he
uses his wife as an alibi during the attacks so his wfe is
brought into the picture where she says, | was on the phone with
himthe whole tine. There is no way this could have occurred.
VWhat the full investigation showed is there was a few m nutes
where he said | need to call you right back in about five
m nutes and the rape happened and he called his wfe back. It
wasn't a true alibi

This has been ten years. That's inportant for you to
know. There are not two victins, there are three. Jessica H.
Laura S, and al so Ashl ey.

What concerns ne is when you | ook at the eval uation
that that Dr. Stivensen (phonetic) reports, everything is on
self-admtted conduct. And Dr. Stivensen (phonetic) sort of
congratul ates the defendant by that saying, Look, he cane
forward wwth all these other incidents of sexual conduct. But
he calls Ashley 14 years old at the tinme when we all know she
was 12.

He is not being forthcom ng, and the Court needs to
recogni ze that because Dr. Stivensen (phonetic) didn't say he is

alowrisk to re-of fend. He deened hima noderate risk to
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re-offend. And that's based on the self-given information from
t hi s def endant.

Judge as a parent -- fromthe recitation of all the
facts you see on everything, and, basically, how we ended up
solving the ultimte case i s because the detectives and | aw
enforcenent have been on this defendant's tail for years.

The def endant avoi ded any type of prosecution because
of the victins he has chosen.

Ashley V. is in prison right now. A good part of it
i's because she turned to drugs and al cohol as being nol ested by
t hi s def endant when she was little girl.

We created this allegation or this plea bargain so
that this defendant could ask you for probation, but the Court
needs to acknow edge Jessica, our last victim is the one who is
a conplete stranger to this defendant, didn't know anyt hi ng,
literally woke up on her back in the floor of her apartnent
right by the door with him shoving his penis in her nouth.

He conmes to you today and brings witnesses to say he
is a good provider. W need to think about his children. W
can't put himin prison. | ask you one question, why wasn't he
t hi nki ng of that when he was trolling for his next sexual
assault victinf

Thi ngs have finally caught up with him and that's why

we are here today. And the Division has appropriately asked the
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Court to give himlife in prison with the possibility of parole
after ten years.

| do recognize followi ng the day of this plea bargain,
and | would note for the Court not a day sooner, that the day
after he entered his plea of guilty he began his sex offender
treat ment.

And the Court is concerned as is the State whether or
not all of this is posturing hinself for sonme sort of beneficial
sentence or a good outcone for you today.

The reality is | have | ooked at the eval uation, and
there are a couple things in there that are alarmng to ne and |
want to point themout to you.

Begi nni ng at page seven, the paragraph under
perception of victiminpact. One of the things that Dr.
Stivensen (phonetic) noted that M. Dunckley believed both
victins were harnmed--again, there were three victins--as he
descri bed taking their since of security away inside, however,
was |imted and sonmewhat superficial.

On page 11, Judge, it says, In considering the risk
scales along with clinical judgnment, M. Dunckley is estinated
in the noderate range for sexual re-offense risk. dinica
judgenment elevated risk is there due to re-offense behaviors
occurring over an el apsed tinme and involved with an of fense

agai nst a stranger.
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Hi s prom scuous and inpul sive sexual lifestyle places
himat greater risks for further allegations and charges. There
is evidence of being indiscrimnate in regards to victim
sel ection, nmeaning, his nodus operandi is not limted to a
particular victim type, age or preference.

The fact that an evaluator would put that in there
shows you the | evel of gravity of danger of this defendant. And
my concern is that the comunity is flat at risk

He al so states on page 12 under the anenability to
treatment and prognosis, the second full sentence, He, being
Brendan Dunckl ey, does not present as an antisocial or defiant,

t hough, there may be sone resistance to treatnent upon the
realization of a |onger-term process.

Way that is inportant, Judge, is if this defendant is,
in fact, doing a posturing to present wal k the wal k and do all
he needs to do to present good in Court today, then anybody, any
woman, whether it's a 12 year old or 28 year old that cones
within his way is a risk.

The State cannot risk that, Judge. The comunity
cannot risk that.

Thi s def endant has shown hinself to be deserved a
grant of a prison sentence. The life in prison is appropriate.

He shoul d be conmmended for the effort he has nade, and

that's why when the Division reconmends a concurrent sentence on
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the attenpted sexual assault charge, it could be appropriate
here. | think the Division has short sold that count a little
bit because that's, really, the nore egregious count. The whole
sexual assault nature of this should not be a two to five
sentence. It should be a 20-year sentence.

Thi s defendant deserves to go to prison and life tine
supervi sion and everything el se that the Division reconmends is
appropri ate.

| just am concerned, frankly, Judge that nobody get
caught up on focussing on the children that are involved in this
case. Those are all people that should have been thought of
before this defendant decided to act on his inpulse and attack
and escalate in violence. Wat's happened over the years,
Judge, every tinme he has raped sonebody or inappropriately
t ouched soneone and gotten away with it, he has gone up to the
next | evel.

The 12 year old is a friend of the famly. Alittle
girl who befriended his wife who then becane his victimnunber
one. There were victins in between there. Including the Laura,
the nmental -health victim W couldn't pursue the case because
of her nental-health issues. She was all part of this final
case where once we ended up getting the allegations with this
defendant with Jessica and we started seeing a pattern of

conduct, simlarity in defenses, every single tine his statenent
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was to the | aw enforcenent was, Yes, | shouldn't have sex with
this girl. It was bad judgnent. And he just for years and
years, for ten years, has been able to get away with it to the
poi nt where he is escalating where he is trolling where he sees
drunk wonen falling dowmn drunk on the street, he fornulates the
t hought in his mnd, followed her in the house, and in a very
opportunistic and predatory manner attacked her. That deserves
ten years in prison, mninmm

MR. O MARA: |f | can just respond to a few things
before M. Dunckl ey addresses the Court.

THE COURT: kay.

MR. O MARA: First of all, there is no evidence
what soever that this charge caused Ms. Ashley -- |'mnot sure
what her last nanme is. Ashley to go into drugs and use al cohol
and that's why she is in prison. There is no evidence of that.
And | understand that the D.A. wants to paint a huge horrible
pi cture of M. Dunckl ey and--

THE COURT: | won't consider that argunent.

MR. O MARA: It is also inportant that her description
of what happened on that night by Jessica was not as that she
woke up on her back past out. Her description in the Justice
Court when she testified was that she was standing up and she
made the affirmative step of wal king toward M. Dunckley to

performthe fellatio.
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This just goes to the point of the D.A not having al
the facts and telling you different stories. It has nothing to
do with M. Dunckley not taking responsibility of his action.
The Court should be aware that is the testinony.

Al'so, in regards of himgoing to counseling, it was
done before the guilty plea was entered i nto which was March
6th. H's counseling started on March 3rd.

| want the Court to be aware that M. Dunckl ey was
charged with those all egations against the individual Laura.
Laura did not show up at the prelimnary hearing even though the
District Attorney said she was nore than willing to be there and
they contacted her. W went-- we had three or four hours of
testinony over in the Justice Court. She still did not show up.

It's disingenuous for the District Attorney to say it
was because of her nental stability, and we don't know or have
any docunentation showi ng she had any nental stability. To
pl ace that on M. Dunckley, it's inappropriate to bring up in
t he sentence.

M5. VILORIA: bjection. | absolutely nade a
representation as an officer of the Court as to that being the
issue. And you are allowed to think about her.

M. Dunckley refers to her throughout the report to
Dr. Stivensen (phonetic). She is the one who he attacked on the

hood of a car who he clains was consensual but he put his penis
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i n her nout h.
| don't why we are acting |like she is not a victim

She did not show up at the prelim W did not go forward with

that, and it is because of her nental-health issues. | am
maki ng that -- and he knows that based on all the discovery
provided. | don't know why he is saying that's disingenuous.
It's not. [It's the facts of the case.

MR. O MARA: Well, we will let that stand. Wth
what-- if that's what she understands, that's what she

under st ands.

THE COURT: Does it nmake a difference?

MR, O MARA: It doesn't. |I'mjust trying to set
forth --

THE COURT: Your client has admtted to the behavior
with her?

MR. O MARA: Yes, ny client has admtted to the two
charges that are involved in this case. But | just wanted to
make the Court away of those three or four different things so
we know what we are dealing with regards to thinking outside of
the box in this case to figure out sonme type of sentencing that
is appropriate which wll allow for the punishnment for the
crinmes that were commtted as well as allow for the
rehabilitation and acknow edgnent of trying to get M. Dunckl ey

back into society and being a productive part of your society
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instead of just saying, W are trying to give you probation
And let's see what we can do. And go out there and get sone
type of treatnment and go fromthere. W wll cone to
sentencing. W wll take that into consideration.

| would like to introduce another document in that
regard. It's an e-mail between nyself and Ms. Viloria that
really tal ks about--

M5. VILORIA: 1'mgoing to object. This is outside
the context of negotiations. This is not appropriate for
sentencing. |'mgoing to object.

THE COURT: What is the appropriateness of
negoti ati ons being admtted?

MR. O MARA: |'mgoing through-- she has brought up
the fact he is just posturing, Your Honor --

M5. VILORIA:  Judge, ny statenent is we don't know
whet her he is or not. That's sonething we need to take a view
at it.

MR. O MARA: Your Honor, if | can conplete ny
sentence, in the purpose of this, Your Honor, is to show that
when we were in negotiations of this case, that Ms. Viloria was
going to take into consideration what he did during this
five-nonth period. This was an e-mail that basically said |
understand you will not agree to probation if it is not

r ecommended.
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But in this case, as we discussed that there would be
factors in which she would take into consideration that she
woul d | ook at to maybe consider probation at this tine.

THE COURT: Are you alleging that she has viol ated her
negoti ati ons?

MR. O MARA: No, no, no. Not at all. [I'mjust trying
to paint the picture of what was happening during that period of
time. And her statenment in regards to, We don't know if he is
posturing goes directly to this. He was doing this because
that's what was asked of him-

THE COURT: | don't think that's her statement. Her
statenment was tal ki ng about the whole period of tine he has been
in counseling, whether or not it was going to last indefinitely
or whether or not he was posturing prior to sentence.

M5. VILORIA: That's right.

MR. O MARA: W have made a circle of where we are

going in that regard, and that is fine, Your Honor.

Wth that, Your Honor, again, | request probation in
thisis, and I wll let M. Dunckley address the Court.
THE COURT: GCkay. I|I'mgoing to hear fromthe Division

of Parole and Probation first.
MR. O MARA: (Xkay.
M5. GARRI SON:  Well, Your Honor, in listening to both

si des of the argunent, Your Honor, one of the things that was
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brought up was the fact that they didn't want to nake his two
sons, | believe, victins in this matter because of his behavior.
| believe, Your Honor, he already has done that by his behavior.

They are going to grow up know ng the type of person
their father is, and that's not going to go unnoticed by them

Your Honor, | believe that the recomendation as
stated is appropriate. | believe that he was opportunistic
regarding the victins that he chose.

My concern, as well as Ms. Viloria has stated, | was
readi ng the psycho-sexual evaluation and the one that stood out
in ny mnd was that he, according to the evaluator, seened to
have gl ossed over, it seens like, the culpability or the damage
or the harmhe did to the victinms. Even though he did
acknowl edge he did damage themin sone manner

The Division is going to stand by the recomendati on,
Your Honor. W have four days credit for tinme served.

THE COURT: Thank you.

M. Dunckl ey, the |law affords you an opportunity to be
heard. | have read your witten statenent. Do you have
anything you would like to say at this tinme?

THE DEFENDANT: Your Honor, the State is doing their
job. I noved to Reno in the Spring of 2000. The allegations
wer e made agai nst ne from 1998.

| took the plea as opposed to going to trial to
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Captions Unlimited of Nevada, Inc. 775-746-3534

260



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

prevent the victinms from pursuing further.

Ms. Viloria states that | made the comment of saying
that the victimAshley was 14 because of the time that | had
known her, which was the summer of 2000 when | net her, she
indicated to ne that she was 14. As a matter of fact, when we
met, she indicated she was 17. Upon finding out |ater her true
age, nyself and ny wife stopped contact all together with her.
It doesn't change the fact of what | did.

Posturing, whatever it may be called, | took the dea
as opposed to going to trial because | wanted to prevent any
further harmto the victins.

| can't say | know what they are going through because
| can't. It's not ny place to assune | know what they feel.

| know what | did, and I know what | took fromthem
| took their sense of respect, of certainty. | can't give that
back.

| have attended treatnent progranms. | made it a point
to try and attend victiminpact panels at one of the | ocal
churches here.

When the Division and the State state that | gl anced
over, it's not nmy place to say how | affected them | can only
assune what happened.

And with regards to ny children, | agree. They are

victins as well, as is ny wife, as is ny nother in | aw and
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everyone who knows ne. And ny reputation of being who | am as
an upstanding citizen, | took their trust a way, too.

Being a father is the nost inportant thing to ne in
the world. And knowing I'"ma horrible exanple kills ne nore
t han anyt hi ng you can punish nme with, Your Honor. | ask that I
be given the chance to show ny children that people can nake
differences in their life and nmake a change.

| pride nyself that when ny wife was pregnant | never

m ssed a single doctors appointnent. | never m ssed an
appointnment. |'ma dad through and through. Somewhere al ong
the line, | lost that. | disrespected ny famly and nore

inportantly | disrespected ny famly.

| love ny famly nore than anything in the world. |
took this deal to prevent any further harmfor them and for the
victims. | just ask to have the opportunity, if it's possible,
to continue to be a part of ny children's life.

My wife didn't have a father growing up, and all she
ever wanted was a husband and a father to raise her children.

|"'mthe sole provider of ny famly. | have two
children who | owe noney to, and | try being a single inconme

househol d and single incone father, it is hard to get noney to

them | try and keep stable enploynent, and when |I'm getting
laid off or working, |I'm always worKki ng.
Your Honor, all | ask is for the opportunity to show
25
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that | can do better. And | can be better at this. | screwed
up, and | admt the fact I made m stakes and | hurt people.

want to prove that it won't happen again. And if it does, which
| pray it never will, because |I'mgetting treatnent every week.

| " m keepi ng support with the people |I need support from | have
medi cation to deal with nmy inability to make correct calm
deci si ons as opposed to bei ng spontaneous.

| don't know what nore | can say to Your Honor.

| throw ny heart to you to allow nme to be a part of ny
children's lives, and | understand the fact | have hurt people.
But at the sane tinme, the last five nonths have been such an
awakening to see why | allowed nyself to do that and why | felt
it was okay to disrespect ny bonds of nmy marriage and ny
children who | brought into this world.

They don't deserve what | put themthrough, but that's
sonmething I will have to deal with the rest of my life and so
will the victins.

| ask you give ne the opportunity, Your Honor, to be
there and to prove that there is good. And | can nake a
difference. And | can be productive to society and a benefit.
| learned so nmuch fromthe victiminpact panels and counseling.
It's sonething | want to pursue further to hel p people who are
in that situation. They need ne to be the dummy to beat up,

have no problemw th that either. But | just ask that you give
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me that opportunity, Your Honor, to prove that | can do this and
not just the five nonths that | proved | can stay out of trouble
and make ny appoi ntnents and neeti ngs and go above and beyond
but continued to be allowed to do that, Your Honor.

THE COURT: M. Dunckl ey, perhaps your plea would have
nmore resonance with ne with regard to the issue that you had
with the friend of the famly, even though it was a very young
girl, and even though you argue you thought she was 17, | have
heard that many tinmes. That argunent for treatnent if it was an

isolated incident nmay well resonate with ne.

However, the latest victim |'mnot talking about the
victimin between you are not charged with. |'mvery concerned
wWith your latest victim | agree with Ms. Viloria. | don't

think that the sentence is recommended even by the Division is
appropriate given your behavior.

You pi cked soneone you didn't know, and you committed
a sexual assault on her.

| know you pled to sonmething that allows for a | esser
of fense, but it does not allow for probation.

It is the order of this court you pay $25
adm ni strative assessnment fee, $150 in DNA testing fees. |
t hi nk you have already submtted to a DNA analysis test. So you
won't have to submt again, but you also will have to pay the

$950 i n psycho-sexual fees.
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| am sentencing you as to Count | to life in prison

with the possibility of parole after ten years has been served.

As to Count Il, I'msentencing you to 120 nonths in

prison with mninmumparole eligibility of 24 nonths. That wl|

be allowed to
You

supervi si on.
And
VB.

THE

run concurrent to Count |

must pursuant to NRS 1760931 submt to lifetine

is that with regard to Count Il only?
VILORIA: No, it's to both counts, Judge.

COURT: As to both counts at any tinme you are

rel eased fromcustody or rel eased from parol e.

You

will be given credit for four days tinme served.

You are remanded to the custody of the Sheriff for

transportation to the warden

(Wher eupon the proceedi ngs were concl uded.)

- 000-
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STATE OF NEVADA, )
) SS.
COUNTY OF WASHCE. )

I, LISA A YOUNG Certified Shorthand Reporter of the
Second Judicial District Court of the State of Nevada, in and
for the County of Washoe, do hereby certify:

That | was present in Departnent No. 4 of the
above-entitled Court and took stenotype notes of the proceedi ngs
entitled herein, and thereafter transcribed the sane into
typewiting as herein appears;

That the foregoing transcript is a full, true and
correct transcription of my stenotype notes of said proceedings.

DATED. At Reno, Nevada, this 11th day of August,

2008.

/sl Lisa A. Young
LI SA A, YOUNG CCR 353
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IN THE SECOND JUDICIAL DISTRICT COURT
FOR THE COUNTY OF WASHOE, STATE OF NEVADA

THE STATE OF NEVADA

Plaintiff, Case No. CR07-1728

VS.

Dept No. 3
BRENDAN DUNCKLEY

CASE APPEAL STATEMENT
Defendants.
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1. Mr. Brendan Dunckley is filing this case appeal statement

2. The Honorable Connie Steinheimer, Second Judicial District Court Judge, issued the
order appealed from.

3. Mr. Brendan Dunckley was the Defendant and the State of Nevada was the Plaintiff.

4. Mr. Brendan Dunckley is the Defendant/Appellant and the State of Nevada is the
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Defendant/Appellant Mr. Brendan Dunckley
The O’Mara Law Firm, P.C.
David C. O’Mara, Esq.
311 E. Liberty Street
Reno, Nevada 89501
(775) 323-1321

Plaintiff/Respondent the State of Nevada
Washoe County District Attorney’s Office
P.O. Box 30083
Reno, Nevada 89520-3083

6. Mr. Brendan Dunckley was represented by appointed conflict counsel, The O’Mara

Law Firm, P.C., after a represent him after a conflict was found in the Public Defender’s Office.

7. Mr. Brendan Dunckley is still represented by conflict counsel, The O’Mara Law
Firm, P.C.

8. Mr. Brendan Dunckley has not granted leave to proceed in forma pauperis.

9. The above referenced case began in the Second Judicial District Court on or about

July 12, 2007, with the filing of the Information.
DATED: September 9, 2008 THE Q°"MARA LAW FIRM, P.C.

KXOW/ O p

DAVID C. O’'MARA
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CERTIFICATE OF SERVICE

I hereby certify under penalties of perjury that on this date I served a true and correct

copy of the foregoing document by:

X Depositing for mailing, in a sealed envelope, U.S.

Postage prepaid, at Reno, Nevada

Personal delivery

Facsimile

Federal Express or other overnight delivery

Messenger Service

addressed as follows:

Kellie Anne Viloria

Deputy District Attorney

One South Sierra Street, 4™ Floor
P.O. Box 30083

Reno, Nevada 89520

DATED: September 9, 2008

Oherd Ol
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1096.

AFFIRMATION
(Pursuant to NRS 239B.030)

The undersigned does hereby affirm that the preceding document filed in Case No. CR07-

_ X Document does not contain the social security number of any person
-OR-
Document contains the social security number of a person as required by:
____ A specific state or federal law, to wit:
-or-
__ For the administration of a public program
-or-
__For an application for a federal or state grant
-or-

Confidential Family Court Information Sheet (NRS 125.130, NRS 125.230 and NRS

125B.055)

DATED: September 9, 2008 THE O’MARA LAW FIRM, P.C.

Q/QW/?/////W

DAVID C. O'MARA
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

BRENDAN DUNCKLEY, ,
Appellant(s) Case No. CR07-1728

VS. Dept. No. 4
THE STATE OF NEVADA,

Respondent(s)

CERTIFICATE OF CLERK

| hereby certify that the enclosed documents are certified copies of the original pleadings

on file with the Second Judicial District Court, in accordance with the NRAP 3(e).
Dated: September 10, 2008 Howard W. _Conyers:,.g!érlij qf the Court,

‘Cét_hy Kepler, Aﬁ:pe_éls Clerk

s
. ‘
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HOWARD WACKE R
By:
A=A

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

BRENDAN DUNCKLEY,

Appellant(s) Case No. CR07-1728
VS. Dept. No. 4

THE STATE OF NEVADA,

Respondent(s)

CERTIFICATE OF TRANSMITTAL

| hereby certify that the enclosed the Notice of Appeal and other required documents

(certified copies) were delivered to the Second Judicial District Court mailroom system for

transmittal to the Nevada Supreme Court.

Dated: September 10, 2008

" l/ ; N
Cathy Kepler, Appeals-Clerk
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BRENDAN DUNCKLEY, Supreme Court No. 52383

Apf: fant. District Court Case No. CR071728
THE STATE OF NEVADA,
Respondent,
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285 RECEIPT FOR DOCUMENTS
m - Q
Rogs
Iweo
sxasd0;  O'Mara Law Firm, P.C. and Brian O. O'Mara and David C. O'Mara
Onaxc

Attorney General Catherine Cortez Masto/Carson City
Washoe County District Attorney Richard A. Gammick
Howard W. Conyers , District Court Clerk—

You are hereby notified that the Clerk of the Supreme Court has received and/or filed the following:

09/10/08 Filing Fee Waived: Criminal,

09/10/08 Filed Certified Copy of Notice of Appeal.

Appeal docketed in the Supreme Court this day. (Docketing statement mailed to counsel
for appellant.)

DATE: Septernber 10, 2008

Tracie Lindeman, Clerk of Court

By a/t

~ Deputy Clerk
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OCT 06 2008

‘SUPREME COURT OF THE STATE OF NEVADA ... ,
OFFICE OF THE CLERK By: _/_

BRENDAN DUNCKLEY, Supreme Court No. 52383

A llant,

p\?: an District Court Case No. CR071728
EHE STATE OF NEVADA,
@mspondent.

NOTICE TO FILE DOCKETING STATEMENT AND REQUEST TRANSCRIPTS

[0}
[ 3171
—
=

18/0B/2008 04:16 PM

O'Mara Law Firm, P.C. and Brian O. O'Mara and David C. O'Mara

Q

0 date, appellant has not filed the Docketing Statement and the Transcript Request Form in this
apeal. NRAP 14(b); NRAP 9(a).

§§Iease‘file and serve the Docketing Statement and either a Transcript Request Form or, alternatively,
a certificate that preparation of transcripts is not requested within 10 days from the date of this notice.
See NRAP 10(b); NRAP 30(b)(1). Failure to file a Docketing Statement or the appropriate transcript

document may result in the imposition of sanctions, including the dismissal of this appeal. See NRAP

9(a)(3); NRAP 14(c). .

DATE: October 03, 2008

Tracie Lindeman, Clerk of Court

By: )%
Deputy Clerk

Notification List

Electronic

Faper

Attorney General Catherine Cortez Masto/Carson City
+Howard W. Conyers ; District Court. Clerk

08-25677
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9 || STATE OF NEVADA

10
11

12 || BRENDAN DUCKLEY,

13
14

THE O’MARA LAW FIRM, P.C. F 1L F D
WILLIAM M. O°'MARA (Nevada Bar No. 00837)

DAVID C. O'MARA (Nevada Bar No.8599) yyg EJCT |3 AH11: 06
311 East Liberty Street
Reno, NV 89501
Telephone: 775/323-1321 _
Facsimile: 775/323-4082 S

Attorneys for Petitioner

IN THE SECOND JUDICIAL DISTRICT:'C(-‘)UR"I“ OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

Plaintiff, Case No. CR07-1728

VS,

Defendant.

St ot e e’ e’ v’ v e "ot et "t

15
16
17
18
19

20
21
22
23
24
25
26
27
28

REQUEST FOR ROUGH DRAFT TRANSCRIPT

TO: Captions Unlimited,
Court Reporter, Department 3.

Defendant, Mr. Brendan Dunckley, (“Defendant” or “Mr. Duckley”), named above, requests
preparation of a rough draft transcript of the entire proceedings before the District Court on March 6,

2008, and August 5, 2008, regarding the above named Defendant.

This notice request a transcript of only those portions of the district court proceedings which
counsel reasonably and in good faith believes are necessary to determine whether appellate issues

are present. Only the hearings, as they relate to Mr. Dunckley on March 6, 2008 and August 3,

2008, shall be transcribed.
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I recognize that I must personally serve a copy of this form on the above named court
reporter and opposing counsel, and that the above named court reporter shall have ten (10) days from
the receipt of this notice to prepare and submit to the district court the rough draft transcript

requested herein.

DATED: October 13, 2008 THE O’'MARA LAW FIRM, P.C.

MQW/ 0

DAVID C. OMARA 7
Nevada Bar No. 8599

The O'Mara Law Firm, PC
311 E. Liberty Street

Reno, Nevada 89501
775.323.1321
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AFFIRMATION
(Pursuant to NRS 239B.030)
The undersigned does hereby affirm that the preceding document filed in Case
No. CR03-P0380
X Document does not contain the social security number of any person
-OR-

Document contains the social security number of a person as required by:

A specific state or federal law, to wit:

-or-
__ For the administration of a public program
-or-
For an application for a federal or state grant
-or-

Confidential Family Court Information Sheet (NRS 125.130, NRS
125.230 and NRS 125B.055)

DATED: October 13, 2008
a] (MU

D vhjc OMARAE SQ.
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CERTIFICATE OF SERVICE

I hereby certify under penalties of perjury that on this date I served a true and correct

copy of the foregoing document by:

Depositing for mailing, in a scaled envelope, U.S.
Postage prepaid, at Reno, Nevada

E L_\ Personal delivery

Facsimile
Federal Express or other overnight delivery
Messenger Service

addressed as follows:

Richard Gammick

Washoe County District Attorney
P.O. Box 30083

Reno, Nevada 89520

Captions Unlimited
Court Reporter, Dept. 3
75 Court Strect

Reno, Nevada 89520

DATED: October 13, 2008 @ QNN (ﬁ CQL 1 J( AN
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=citEs IN THE SUPREME COURT OF THE STATE OﬁW
=85 ¥ DEP E
=50 BRENDAN DUNCKLEY, No. 52383
= ‘38% Appellant, FCEKOé' { 7&8
= 83z THE STATE OF NEVADA, LED
gggzé Respondent. MAY 08 2009

DEPUTY CLE
ORDER OF AFFIRMANCE

This is an appeal from a judgment of conviction. Second
Judicial District Court, Washoe County; Connie J. Steinheimer, Judge.

On August 5, 2008, the district court convicted appellant
Brendan Dunckley, pursuant to a guilty plea, of one count of lewdness
with a child under the age of fourteen years (lewdness) and of one count of
attempted se.xual assault. The district court sentenced him to serve a
term of life in prison with a minimum parole eligibility of ten years for
lewdness and to a concurrent term in prison of 120 months with a
minimum parole eligibility of 24 months for attempted sexual assault.

Dunckley’s sole issue on appeal is whether the district court
abused 1ts discretion when it sentenced him to prison rather than to
probation, for which he was eligible. Dunékley challenges the district
court’s decision on two grounds. First, he contends that the district court,
influenced by a “mendacious” presentence investigation (PSI) report,
incorrectly stated that he was not eligible for probation. Second, he
contends that the district court was improperly influenced at sentencing

by the State’s “unsubstantiated belief’ that the plea agreement was made
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to allow Dunckley to better posture himself at sentencing. We hold that
the district court did not abuse its discretion. |

Absent a showing that the district court abused its discretion,
we will uphold its sentencing decisions. Castillo v. State, 110 Nev. 535,
544, 874 P.2d 1252, 1258 (1994). “[W]e afford the district court wide

discretion in its sentencing decision. We will refrain from interfering with
the sentence imposed so long as the record does not demonstrate prejudice
resulting from consideration of information or accusations founded on
facts supported only by impalpable or highly suspect evidence.” Allred v.
State, 120 Nev. 410, 420, 92 P.3d 1246, 1253 (2004) (citation and internal
quotation marks omitted) (internal footnote omitted). Further, we will
look “to the record as a whole to determine whether the sentencing court
actually exercised its discretion.” Hughes v, State, 116 Nev. 327, 333, 996
P.2d 890, 893 (2000).

Kligibility for probation

Dunckley contends that the district court relied on a
“mendacious” PSI report to conclude that probation was not available in
his case. His allegation focuses on the report’s failure to explicitly s.tate-
that he was eligible for probation and the district court’s statement, “I
know you pled to something that allows for a lesser offense, but it does not
allow for probation.” Both arguments are without merit.

Despite the PSI report’s failure to explicitly state that
Dunckley was eligible for probation, the district court was informed of his
eligibility. The PSI report itself alluded to that fact in its “Conclusion,” -
which states that Dunckley was not viewed as “an appropriate-candidate
for community supervision,” thereby implying that it was an option but

that the Department of Parole and Probation was not recommending it. In




addition, the district court was explicitly informed that probation was an
option in the written guilty plea memorandum, during the plea hearing,
and during sentencing.

Furthermore, looking at the record as a whole, the district
court clearly imposed prison as a result of exercising its discretion and not
because it did not believe there was another option, i.e., probation. The
district court did not dismiss probation outright but rather stated that
Dunckley’s plea for probation would have resonated more with the court
had the only charge been lewdness. The court explained why it was
rejecting not only Dunckley’s request for probation but also the PSI report
recommendation for a maximum prison term of 5 years.for attempted
sexual assault, again clearly exercising its discretion. The record is
therefore clear that not only was the district court aware that probation
was a sentencing option for Dunckley, but that it properly exercised its
discretion by imposing prison terms for the offenses.

State’s comments at sentencing

Dunckley next contends that the district court was improperly
influenced by the State’s “unsubstantiated belief’ that the plea agreement
was crafted to allow him to better posture himself at sentencing.
Paragraph 7 of the guilty plea memorandum, signed by Dunckley, states
In part, “I understand that I am entering my plea to [le‘wdness] as a legal
fiction, pursuant to plea negotiations, to allow me to avoid the more
serious charge of sexual assault . . . and to allow me the opportunity to
qualify for probation, which would otherwise be unavailable.” Further,
defense counsel repeated this portion of the agreement nearly verbatim in
his opening remarks during Dunckley’s change of plea hearing. The

State’s belief that the plea agreement was crafted to give Dunckley more

SuPREME COURT
OF
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sentencing opportunities is therefore substantiated in the record.
Dunckley has failed to show how the district court was improperly
influenced by the state’s comments.

The entire record before this court shows that the district
court was aware of the sentencing options available for Dunckley, that it
exercised its discretion in imposing terms of imprisonment, and that it
was not improperly swayed by impalpable or highly suspect evidence in
determining the sentence. We therefore

ORDER the judgment of conviction AFFIRMED.

Parraguirre

Doualns g

Douglas

,&@&M , d.

Pickering [

cc:  Hon. Connie J. Steinheimer, District Judge
O'Mara Law Firm, P.C.
Attorney General Catherine Cortez Masto/ Carson City
Washoe County District Attorney Richard A. Gammick
Washoe District Court Clerk
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ORDER OF AFFIRMANCE

This is an appeal from a judgment of conviction. Second
Judicial District Court, Washoe County; Connie J. Steinheimer, Judge.

On August 5, 2008, the district court convicted appellant
Brendan Dunckley, pursuant to a guilty plea, of one count of lewdness
with a child under the age of fourteen years (lewdness) and of one count of
attempted sexual assault. The district court sentenced him to serve a
term of life in prison with a minimum parole eligibility of ten years for
lewdness and to a concurrent term in prison of 120 months with a
minimum parole eligibility of 24 months for attempted sexual assault.

Dunckley’s sole issue on appeal is whether the district court
abused its discretion when it sentenced him to prison rather than to
probation, for which he was eligible. Dunckley challenges the district
court’s decision on two grounds. First, he contends that the district court,
influenced by a “mendacious” presentence investigation (PSI) report,
incorrectly stated that he was not eligible for probation. Second, he
contends that the district court was improperly influenced at sentencing

by the State’s.“unsubstantiated belief’ that the plea agreement was made
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to allow Dunckley to better posture himself at sentencing. We hold that
the district court did not abuse its discretion.

Absent a showing that the district court abused its discretion,
we will uphold its sentencing decisions. Castillo v, State, 110 Nev. 535,
544, 874 P.2d 1252, 1268 (1994). “[W]e afford the district court wide

discretion in its sentencing decision. We will refrain from interfering with
the sentence imposed so long as the record does not demonstrate prejudice
resulting from consideration of information or accusations founded on
facts supported only by impalpable or highly suspect evidence.” Allred v.
State, 120 Nev. 410, 420, 92 P.3d 1246, 1253 (2004) (citation and internal
quotation marks omitted) (internal footnote omitted). Further, we will’
look “to the record as a whole to determine whether the sentencing court
actually exercised its discretion.” Hughes v. State, 116 Nev. 327, 333, 996
P.2d 890, 893 (2000).

Eligibility for probation .

Dunckley contends that the district court relied on a
“mendacious” PSI report to conclude that probation was not available in
‘his case. His allegation focuses on the report’s failure to explicitly state
that he was eligible for probation and the district court’s statement, “I
know you pled to something that allows for a lesser offense, but it does not
allow for probation.” Both arguments are without merit. '

Despite the PSI report’s failure to explicitly state that
Dunckley was eligible for probation, the district court was informed of his -
eligibility. The PSI report itself alluded to that fact in its “Conclusion,”
which states that Dunckley was not viewed as “an appropriate candidate
for conf:tmunii:y supervision,” thereby implying that it was an option but

that the Department of Parole and Probation was not recommendingit. In
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addition, the district court was explicitly informed that probation was an
option in the written guilty plea memorandum, duriﬁg the plea hearing,
and during sentencing.

Furthermore, looking at the record as a whole, the ﬂiStﬁct
court clearly imposed prison as a result of exercising its discretion and not
because it did not believe there was another option, i.e., probation. The
district court did not dismiss probation outright but rather stated that
Dunckley’s plea for probation would have resonated more with the court
had the only charge been lewdness. The court explained why it was
rejecting not only Dunckley’s request for probation but also the PSI report
recommendation for a maximum prison term of 5 years for attempted .
sexual assault, again clearly exercising its discretion. The record is
therefore clear that not only was the district court aware that probation
was a sentencing option for Dunckley, but that it properly exercised its
discretion by imposing prison terms for the offenses.

State’s comments at sentencing

Dunckley next contends that the district court was improperly
mfluenced by the State’'s “unsubstantiated belief’ that the plea agreement
was crafted to allow him to better posture himself at sentencing.
Paragraph 7 of the guilty plea memorandum, signed by Dunckley, states
in part, “I understand that I am entering my plea to [lewdness] as a legal
fiction, pursuant to plea negotiations, to allow me to avoid the more
serious charge of sexual assault . . . and to allow me the opportunity to
qualify for probation, which would otherwise be unavailable.” Further,
defense counsel repeated this portion of the agreement nearly verbatim in
his opening remarks during Dunckley's change of plea hearing. The

State’s belief that the plea agreement was crafted to give Dunckley more
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sentencing opportunities is therefore substantiated in the record.
Dunckley has failed to show how the district court was improperly
influenced by the state’s comments.

The entire record before this court shows that the district
court was aware of the sentencing options available for Dunckley, that it
exercised its discretion in imposing terms of imprisonment, and that it
was not improperly swayed by impalpable or highly suspect evidence in
determining the sentence. We therefore

ORDER the judgment of conviction AFFIRMED.

A Q.Azgg,% s
Parraguirre

:DQM \f\é | , d.

Douglas

Pickering [

cc:  Hon. Connie J. Steinheimer, District Judge
O'Mara Law Firm, P.C.
Attorney General Catherine Cortez Masto!Carson City
Washoe County District Attorney Richard A. Gammick
Washoe District Court Clerk
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STATE VS BRENDAM DUWNCKLEY (D 1 Page

District Court

FILED

IN THE SUPREME CQURT OF THE STATE OF NEVADA JUN 03 2009
HOWARD WaC RK
By: .
BRENDAN DUNCKLEY, Supreme Court No. 52383 CLERK’
Appellant,
Vs,
THE STATE OF NEVADA, District Court Case No. CRO71728
Respondent.

4111

CKEFLER

CLERK'S CERTIFICATE

TATE OF NEVADA, ss.

Tracie Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the State of
evada, do hereby certify that the following is a full, true and correct copy of the Judgment in this
atter,

Washoe County

ulsle}

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged and decreed,
as follows: "ORDER the judgment of conviction AFFIRMED."

Judgment, as quoted above, entered this 8th day of May, 2009.

IN WITNESS WHEREOF, | have subscribed my name and affixed
the seal of the Supreme Court at my Office in Carson City,
Nevada, this 2nd day of June, 2009

Tracie Lindeman, Supreme Court Clerk

oy A. ng ng* :

Beputy Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA JUN 03 2009
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District Court Case No. CR071728

REMITTITUR
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DUNCKLE

DC-
B6/03/2

TO: Howard W. Conyers, Washoe District Court Clerk
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. Court
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Receipt for Remittitur.
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DATE: June 2, 2009

Tracie Lindeman, Clerk of Court

By: Q « k. \SM

Deputy Clerk

cc (without enclosures);
Hon. Connie J. Steinheimer, District Judge

Attorney General Catherine Cortez Masto/Carson City
O'Mara Law Firm, P.C.

Washoe County District Attorney Richard A. Gammick

RECEIPT FOR REMITTITUR

Received of Tracie Lindeman, Clerk of the Supreme Court o.fjﬁ'ﬁ 3%;6 of Nevada, the e

REMITTITUR issued in the above-entitled cause, on
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Lovelock Correctional Center
1200 Prison Road
Lovelock Nevada 89419

Defendant in Pro Se

IN THE S¢¢ spnch  JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF {iJasvo-<

* kx & k *

THE STATE OF NEVADA, Case No. NMOT-{T72%

y
) [
Plaintiff, ) Dept. No. {

)

-v8- )
) Date of Hearing:

Brendan Duncki ey r )
I *) Time of Hearing:

Defendant. )

)

NOTICE OF MOTION AND MOTION FOR WITHDRAWAL
OF ATTORNEY OF RECORD AND TRANSFER OF RECORDS

COMES NOW Defendant, E:Qﬂd A Dunst‘\S!; ,» in pro se, and submits his

Notice of Motion and Motion for Withdrawal of Attorney of Record and Transfer

of Records, moving this Court to Order that in O 28 Fsiy 1 O'MARS Lan i,
counsel of record in the above-entitled action, be withdrawn as counsel of
record herein, and that said counsel QEliver to Defendant all Documents,
Pleadings, Papers and Tangible Personal Property in counsel's poasession and
control to Defendant, at counsel's expense, to the above address.

This motion 1s based upon NRS 7.055, Nevada Supreme Court Rules 46 & 166,
this Court’s Local Rule of Practice corresponding to this Motion, as well as
the attached pointg and authorities and affidavit supporting same.

NOTICE OF MOTION

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will

bring the foregoing motion on for hearing before the above-entitled Court and
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18
19
20
21
22
23
24
25
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27

28

Department Number, on the date and time set forth on the caption above, or as

soon thereafter as the matter may be heard.

Dated this 151‘7\ day of 4U~.NE—‘ , 200_3_.
-
%ﬁ(@/d@t{
Brinpan Dunenley . R IR

Lovelock Correctional Center
1200 Prison Road
Lovelock Nevada 89419

Defendant In Pro Se

POINTS AND AUTHORITIES

Although an attorney may not withdraw as counsel of record 1f doing so

would adversely affect the client's interest, Madrid v. Gomez, 150 F.3d 1030,

1038-39 (9th Cir. 1998), the client may terminate his counsel’s

representation at any time, Kashefi-Zihagh v. I.N.S., 791 F.2d 708, 711 (9th

Cir. 1986). See NRS 7.055.
Upon being discharged by his client,

[The] attorney who has been discharged by his client shall,
upon demand and payment of the fee due from the client,
immediately deliver to the cllent all papers, documents,
pleadings and items of tangible personal property which
belong to or were prepared for that client.

NRS 7.055(1)(emphasis added). See also Nevada Supreme Court Rule
(SCR) 46 & 166; Second Judicial District Court Rule 23(1); and
Eighth Judicial Diastrict Court Rule 7.40(b)(2)(ii).

As the Judgment of conviction has been entered in this case, with appeal,
if any, having been perfected, counsel's services are no longer required in
this criminal matter. Defendant has, pursuant to the mandates of NRS 7.055(3),
directed counsel to forward to him all documentation generated in this action
and to withdraw as counsel of record, but counsel has failed to comply. See
Affidavit in support of instant motion.

Counsel's refusal to withdraw himself and forward said documentation to
Defendant violates the letter and spirit of SCR 166(4), which directs a

discharged attorney to "protect a client's interests" by "surrendering papers

-2~
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SECOND JUDICIAL DISTRICT COURT
COUNTY OF WASHOE, STATE OF NEVADA

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document,

NoTflice 0F MMl AMND monow  Fovt iTHDUAWAL

OF ATORNE of RLetowp A TIANIFEL 410 @etond)

(Title of Document)

filed in case number: CRO77- }7748

-~

V\roument does not contain the social security number of any person

-OR-

Document contains the social security number of a person as required by:

[E] A specific state or federal law, to wit:

(State specific state or federal law)
-or-
D For the administration of a public program
-or-
D For an application for a federal or state grant :
-or-

D Confidential Family Court Information Sheet
(NRS 125.130, NRS 125.230 and NRS 125B.055)

Date: ’7//%)? @w@@

{Signature)

“PNRENDW "Z)UNMM/

(Print Name)

ot fer

{(Attormey for)

Affirmation
Revised Becember 15, 2006
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Brenpen Dopeniey # 1lox223 F. ! L E‘:": D

Lovelock Correctional Center

1200 Prison Road M.
Lovelock Nevada 89419 09 JuL -1 Pd & 29
Defendant In Pro Se BUOWARD 3 COAYEE

IN THE DeCone\  JUDICIAL DISTRICT COURT OF THE WSTATE OF NEVADA

IN AND FOR THE COUNTY OF {W\JpsHo @

* Kk Kk k k

THE STATE OF NEVADA, ) Case No. CROT-\T28
Plaintiff, ; Dept. No. fi
-vg- ;
Preaden _Dunucw'?; , i
Defendant. ;

AFFIDAVIT IN SUPPORT OF MOTION FOR WITHDRAWAL
OF ATTORNEY OF RECORD AND TRANSFER OF RECORDS

STATE OF NEVADA }
: ) sa:
COUNTY OF PERSHING )

COMES NOW, Brenpew 1 Do LEY , whe being first duly sworn and

under the penalty of perjury, do hereby depose and state the following:

(1) I am the Defendant in the above-entitled action.

(2) I mailed a letter to DAVID C. O'mara Esa on the Hth
day of _Aung s 200 Q , which was at least five (5) days prior to
N

the date indicated below, wherein I gave notice to saild counsel of his

termination as counsel of record and instructed said counsel to so withdraw

himself and forward to me my case files herein pursuant to NRS 7.055.

(3) I have received no response from said counsel, nor his office, as to

my said instruction. I am therefore submitting the instant motion in good

faith, as I have no other remedy than this Court's power to enforce my
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USPS

UNITED STATES POSTAL SERVICE |
Permit No. G-10

Firsi-Class Mail
Posiage & Fees Paid

* Sender: Please print your name, address, and ZIP+4 in this box *

Brendan Dunckiey (164323¢)

...
| L0 Priden Poad '
P boveloda , Nevads 79/7 Jb

RN IV APR 2 2 onng .

i
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'[ o “nu‘tyu|‘n‘mimtm‘;ti
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CORMPLETE THES SECTHON OR DECIERY

SENDER: COMPLETE THIS SECTION

m Complete tems 1, 2, and 3. Also complete
item 4 if Restricted Delivery |a desirad.

N Print your namé and addrese on the reverse
80 that we can return the card to you.

B AHach this card to the back of the mallplece,
or on the front if space permita,

1. Article Addressed to:

MR, Ko G Ammet
Wasroe Cowrly Dtnck Aorey
0.0, Los 200K

ﬁe,poj Mevada ©Is20

O inswedMai O C.O.D. !
4. Restricted Delivery? (Extra Fee} O vea i
o e cervice abef 7007 0?10 0OOS 2300 2620 | ‘
PS Form 3811, August 2001 " Domestic Retun Recsipt - 1m—u—1m’
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U.S. Postal Servicen ST
CERTIFIED MAIL.. RECEIPT

(Domestic Mail OQnly; No Insurance Coverage Provided)

_ For delivery infarmation visit our wehsite at www.usps.com;

Postage

Cenifled Foe

!

Retum Receipt Fee
{Endorsement Requirad)

Restricted Delivery Fee
Endamement Regquinad)

TotalPomage&Fees

Ssar AN ......----_()Ammj.ub(....QM.......@&?.-..-___.-__-.
;-t:‘?&gggmfﬂo Bor 38038
Eern, M B0

?UD? 0710 0005 2300 2&e0

S I'.er.‘ul Auuuf‘l U u B . See anm 52 lar ins trurtl'\v‘ .
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Ginny Lewis

Jim Gibbons ’
Govermnor Director
555 Wright Way
Carson City, Nevada 89711-0900 .
Telephone (775) 684-4368

www. dmvnv.com

December 05, 2008

BRENDAN DUNCKLEY
1200 PRISON RD
LOVELOCK NV 89419

This is to certify that the records have been searched for the following;

VIN; IFALP5244PG247860
Year/Make: 1993 FORD TAURUS GL. 4 DR SEDAN )
Plate; 63IKWM

The records of the Dept of Motor Vehicles indicate that the above referenced
Was registered in Nevada State. We show this vehicle has been register from
06-05-2000 to 06-05-2001 under the name of Brendan Dunckley.

[t you have any further questions regarding this request please feel free to
contact me at the above listed phone number.

Sincerely,

A"

L N ;
Pam Mendoza
Record Section

324
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STATE OF NEVADA
DEPARTMENT OF MOTOR VEHICLES
CENTRAL SERVICES - RECORDS DIVISION

555 Wright Way
Carson City, Nevada 89711-0250
(775)684-4590

REQUEST DATE : 12/05/2008 SUP.TRAN.ID : 45905961

BRENDAN DUNCHLEY
1200 PRISON RD
LOVELOCK NV 89419-5110

VEHICLE REGISTRATION DATA

I - VEHICLE DATA
YEAR : 1993 MAKE : FORD MODEL : TAG CYL : 06
VIN : 1FALPS244PG247860 VEHCL TYPE : VEH-SEDAN 4 DR

IT - REGISTRATION INFORMATION

EXPIRATION DATE : 06/05/2001

PLATE NUMBER : 631KWM DECAL NUMBER : M39555
OWNER TYPE : REGISTERED COMBN TYPE : NONE
NAME : BRENDAN THOMAS DUNCKLEY

MATL ADDRESS : 4458 HIGHPLAINS DR

CITY/STATE : RENO NV B89523-92176

FHYS ADDRESS : 4458 HIGHPLAINS DR

CITY/STATE : RENO NV 89523-9176

LAST TRANSACTION DATE:06/06/2001

NAME/ADDRESS AT THE TIME OF REGISTRATION

NAME : BRENDAN T DUNCEKLEY

MATL ADDRESS : 811 PLUMAS ST

CITY/STATE : RENO NV 89509-1739 END DT : 06/13/2002
R R R R R R R L Y P N Y ST 22 Y

FAGE NO: 1** LAST PAGE **
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The Culinary Institute of America
1946 Campus Dr, Hyds Park, NY 12538-1499 Phone 845.451.1267 Fax 845.905,4032 www.clachef.edu

UNOFFICIAL
CEEB Code: 003301
DUNCKLEY, BRENDAN, T Student ID: 36556
44782 SILVER SPUR CT Birth Date: 07/04/1976
AHWAHNEE, CA 93601 Date Issued: Dec 1, 2008
Page 1 of 2
Major: Culinary Arts
Degree(s) Conferred:
Assoc. in Occupational Studies in Culinary Arts awarded Jan 22, 1999
Course Course Cred Cred
Number Section Title Course Ernd Grd Rep Abs

Semester O (11/11/19%6 - 01/23/1999)

AlD-2B 1n CULINARY MATH 1.5 1.5 0
AlK-2B 0Q - INTRO. TO GASTRONOMY 1.5 1.5 c- 0
B1C-2B 1B - CUL. FRENCH 0.0 0.0 B 0
B1E-2B 17 - FOOD PURCHASING 1.5 1.5 C- 1
B1G-2B 0Q - SANITATION 1.5 1.5 B- 0
Cla-2B 1D - MEAT FABRICATION 1.5 1.5 a- 0
ClF-2B 00 - MEAT IDENTIFICATION 1.5 1.5 B- 0
B1F-2B 00 - NUTRITION 1.5 1.5 B+ 0
D1A-2B 1D - SKILL DEV. I 3.0 3.0 B 0
E1A-2B 1F -  SKILL DEV. II 2.0 3.0 A- 0
F2A-2B 11 - INTRO. HOT FOODS 3.0 3.0 c+ 0
F2B-2A ov -  SUPERVISORY DEV. 1.5 1.5 C 0
G2B-2B 1L -  AMERICAN CUISINE 1.5 1.5 D 0
G2A-2B 1J - SEAFOOD COOKERY 1.5 1.5 C 0
H2C-2B 0X - CHARCUTERIE 1.5 1.5 D 1
H2B-2B 0X -  ORIENTAL 1.5 1.5 B 0
I2F-2B oY - LUNCH COOKERY 1.5 1.5 D 0
I2E-2B 0X - BREAKFAST COOKERY 1.5 1.5 C- 0
J2A-2B 10 - GARDE MANGER 3.0 3.0 ¢ 0
J2B-2B 0X - TERM II PRACTICAL 0.0 0.0 B 0
00-2B 21 - EXTERNSHIP 6.0 6.0 C 0
L4G-A 18 - BREAD BAKING 1.5 1.5 B 0
LAC-A 13 - COST CONTROL 1.5 1.5 D 1
L4F-A 18 - PASTRY SKILLS DEV 1.5 1.5 B+ 0
M4A-A 24 ~  PATISSERIE 3.0 3.0 B+ 0
N4D-A 1s - MENUS/FAC. PLANNING 1.5 1.5 B 0
N4E-A 1R - MGMT.WINES&SPIRITS 3.0 3.0 D 0
N4F-A 13 - RESTAURANT LAW 0.0 0.0 B+ 0
P4A-A 28 -  INT'L COOKERY 1.5 1.5 B+ 0
PAD-A 1T - ADV. CUL. PRINCIPLES 1.5 1.5 ¢ 0
CA5Q01-A 04 - CLAS BANQUET CUISINE 1.5 1.5 D 0
CA5Q03-A 04 - INTRO TO CATERING 0.0 0.0 B 0
CA5Q02-A 04 - INTRO TO TABLE SERV 1.5 1.5 A 0
CASRO1-A 04 - A' LA CARTE SERVICE 1.5 1.5 B- 0
CASRO2-A 04 - ST. ANDREW'S KITCHEN 1.5 1.5 ¢ 0
CA5502-A 04 - STH SEM COSTING EXAM 0.0 0.0 P 0
CASS01-A 04 -  DE MEDICI KITCHEN 1.5 1.5 D 0
CA5504-2 04 - STH SEM COOKING EXAM 0.0 0.0 P 0
CA5503-A 04 - TABLE D'HOTE SERVICE 1.5 1.5 ¢ 0
CAST01-A 04 -  FORMAL SERVICE 1.5 1.5 C+ 1
CAST02-A 04 -  ESCOFFIER KITCHEN 1.5 1.5 C- 1
CASUG2-A 05 - AM BOUNTY SERVICE 1.5 1.5 C 1
CASU01-A 06 - AM BOUNTY KITCHEN 1.5 1.5 D 0
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Narrative

On April 18, 2007 1 recelved a call from a Jim Dunckiey, who identified himself as Brendan Dunckiey's father. Jim
axplained' that he, his wife and Brendan were estranged. Jim said that he was toid by his former daughter in law
(Brendan's first wife), Jenny that Brendan had been arrested in Reno for sex charges. ' Jim said that he and his
wife did some research on the Internet and saw an article in the paper confirming such. Jim asked how serious
the charges were and wondered if at some point he and his wife would need to make arrangements to assist

Brendan's children with he and Morgan. | explained to Jim that | could not discuss the case in detall with him. |
did confirm that Brendan Dunckley had been arrested on two separate sexual assautts in Reno. Brendan's
mother_ got on the phone at this point and explained that they feared Brendan, as he had threatened to kill her at
one point during 2 hearing in California about custody of his two children he had with Jenny. Mrs. Dunckley said
that after the hearing he walked up to her and said "your dead”. Mrs. Duncidey said that Brendan felt that they
should not be associated with Jenny. Mrs Dunckiey described Brendan as very manipulative and Narcissistic.
Mrs. Bunckley said that Jenny recently reveaiad that there were some disturbing sexual issues with Brendan in

Al
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Incident Report T
RENO POLICE DEPARTMENT DRAFT

8 Narrative
the past. ! requested that Jim and his wife contact Jenny and ask if she would talk to me. They agreed. A shert
time later ! did receive a phone call from Jenny Dunckley. :

Jenny explained that she has been divorced from Brendan for 5 or 6 years. She said that they met in New York
and moved to Madera County California together after they mamied. She said that sarly in their marriage in New
York Brendan had affairs with friends of her's. She said that when they moved to Califomia, her father got
Brendan a job at the Pines Resort In Bass Lake Califomnia. She said that Brendan was fired two weeks later for
Sexual Harassment of another employee, she described as a younger female.

During their marriage Jenny reported that Brendan was very controlling of who she could have as a friends, where
she couid go and it was Brendan's way or the highway. She said that Brendan was very aggressive with her both
physically and sexually. | asked if there were ever any instances that she was forced to have sex with Brendan.

Jenny said that she would not say that she was forced, but he did slap her around at times and she knew better

than refuse him when he demanded sex.

Jenny said that the marriage broke up in July of 1999. She said that her parents owned a Bed and Breakfast in
Oakhurst California and they were receiving calis from customers complaining of charges on their credit cards.
Jenny said that eventually Brendan did admit to using the customer cards to pay for Intemet pom and on fine sex
sites. She said that before he finally admitted to what he was doing he tried to "set up” her 16 year old brother by
planting floppy disks with pomn on them in his room, then calling her parents and tipping them off to where they
could find the porn. Jenny said that there was a police report filed and there was somewhat of an investigation by
Madera County Sheriffs department. She said that Brendan was not arrested since the money was paid back by
the credit card companies. She said that the Sheriff's department referred to it as a victimless crime.

1 asked if there were any other sexual allegations or anything involving their children. She saidthat there was not.
The interview ended shortly thereafter. | did obtain a copy of the police report from Madera County Sheriff's
Department. No Further...

[ﬁmo’ﬁ&u - “Primed At
R1509/BROOME, TOM 04/19/2007 09:51 Page 2 of 2
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SUMMON. ~-FAMILY LAW

NOTICE TO RESPONDENT (Name):BRENDAN THOMAS (s0LO#ARA S0 DF LACORTE)
AVISO AL DEMANDADO (Nombre): DUNCKLEY
You are being sued. A usted le estan demandando. l [ ERE%EEC!PD COURT
PETITIONER'S NAME I5: JENNY ANN DUNCKLEY
EL NOMBRE DEL DEMANDANTE ES: - - AUG 18 1999
. CLERK
CASE NUMBER: {Numem dal Caso) e . D
vy Y +lepsia Ofna____DERTTY

You have 30 CALENDAR DAYS after this Sum-
mons and Petition are served on you to file a
Response {form 1282) at the court end serve acopy
on the petitioner. A Ietter or phohe call will not pro-
tect you.

If you do not file your Response on time, the court
may make orders affecting your marriage, your
property, and custody of your children. Youmay be
ordered to pay support and attomey fees and costs.
If you cannot pay the filing fee, ask the clerk for
a {ee waiver form.

i you want legal advice, contact a lawyer im-
meadiately.

-Usted tiene 30 DIAS CALENDARIOS despues de recibir
oficialmente esta citacion judiclal y peticlon, para completar y

presentar su forrulario de Respuesta (Response form 1282) ante

la corte. Una carta o una llamada telefonica no le ofrecera pro-
tecclon.

Si usted no presenta su Respuesla a tiempo, Ia corte puede
expedir ordenes que afecten su matnmonlo, su propledad y que
ordenen que usted pague mantencion, honorarios de ahogado
y las costas. Sl no puede pagar las costas por ia presentacion
de la demanda, pida af actuario de la corte que le de un formulario
de exoneracion de Ias mismas (Waliver of Court Fees and Costs).

Si desea obtener consejo legal, comuniquese de inmediato con

un abogado.

NOTICE The restraining orders on the back are effective against both husband and wife until the petition is dismissed, a
Judgment is entered, or the court makes further orders. These orders are enforceable anywhere in Califomnia by any iaw en -

forcement officer who has recerved or.seen a copy of them.

AVISO Las prohibiciones ]udlciales que aparecen 8 reverso de esta citacion son efectivas para ambos conyuges, tanto el
esposo como 13 esposa, hasta que Ia pelicion sea rechazada, se dicte una decision final o ia corte expida Instrucciones adi-
cionales. Dichas prohibiciones pueden hacerse cumplir en cuaiquier parte de Caiifomia por cuslquier agente del orden publico

que fas haya recibido o que haya visto una copia de eilas.

1. The name and address of the court is: {E! nombre y direccion de !a corte es)

Superior Court of California, County of Madera
209 West Yosemite Ave..
Madera, CA 93637

2. The name, address and telephone number of petitioner's attorney, or petitibner without an attorney. is:
(Et nombre, fa direccion y el numero de telefono det abogado del demandante o del demandante que no tiene abogado es)

KENNETH R. BALLARD
Attorney at Law

40327 Stagecoach Road, #1
Oakhurst, CA 96344
559-683-2122

Janet M. Gallagher,
YMM Deputy

Date (Fecha)AUG 18 fﬁgg Clerk (Actuario), b

NOTICE TO THE PERSON SERVED: You are served
a. [_] as anindividual.
b. [ _] onbehalf of respondent
under. [ ] CCP 416.60 {minor) CCP 416.90 (individual)
[] CCP 416.70 (ward o conservatee) 5
c. [__] by personal delivery on (date}

(Read the reverse for important information)
{Lea el reverso para obtener informacion de importancia)

other:

Foum Adopted by Fule 1283 SUMMONS Family Code, Procedusa, 88 232, 233, 2040, 7
Judicial Councl o Catomiy Calif, Fastww of Court, rulé 121
1283 [Rev. January 1. 1995} {Family Law) cER

CITAL. N JUDICIAL--DERECHO DE FAMILIZ



WARNING: California law provides that, for
purposes of division of property upon dis-
) soluilon of marriage or legal separation,
"pmpefty acquired by the parties during mar-

. fiagein ]olnt Yorm is presumed to be com-
: munltf propérty. It either party to this ac-

~fion shol}ld yle before the jointly held com-
. unity prqﬂerty Is divided, the language of

- how titie 15 held In the deed {L.¢., Joint tenan-

cy, tenants in'common, or community pro-

' peﬂy) will be controlling and not the com-
munity property presumption. You should
consult your attorney if you want the com-
mundty property presumption to be written
into the recorded title to the property.

" tenencia de los derechos de propriedad contenido en la escnitura- -

ADVERTENCIA: Para los efectos de fa division de bienes al momento
de una sepatacion legal o de la disolucion de un matrimonio, las
leyes de California disponen que se presuman como bienes de la
sociedad conyugal aquelles adquiridos en forma confunta por las
partes durante el matrimonio. Si cualquiera de las partes de esta
accion muriese antes de que se dividan los bienes en tenencia con-
Jjunta de fa sociedad conyugal, prevalecera el lenguaje relativo a la

como, por ejemplo, copropledad con derechos de sucesion {joint
tenancy). tenencia en comun (tenants in common) o blenes de Ia
sociedad conyugal (community property)- ~y no'la presuncion de
que’los bienes son de la sociedsd conyugal. Usted debe consullar
& su abogado o abogada si desea que ia presimcion de que los blenss
son de la socledad conyugal se especifique en el titulo de propiedad
inscrito.

STANDARD RESTRAINING ORDERS~—FAMILY LAW
PROHIBICIONES JUDICIALES ESTANDARES-~DERECHO DE FAMILIA

STANDARD FAMILY LAW RESTRAINING ORDHERS
Starting immediately, you and your spouse are restrained trom
t. temaoving the minor child or children of the parties, if any, from the state without the prior written consent of
the other party or an order of the court:
2. cashing, borrowing against, canceling, transferring, disposing of, or changing the beneficiaries of any insurance
' or other coverage including life, health, automobile, and diaability held for the benefit of the parties and their minor
child or children; and
3. transferring. encumbering, hypothecating, conceafing, or in any way disposing of any property, real or personal,
" whether community, quasi-community, or separate, without the written consent of the other party or an order
of the court. except in the usual course of buginess or for the necessities of life.
 You must notify each other of any proposed extraordinary expenditures at teast five business days prior to
incurring these extraordinary expenditures and account to the court for all extraordinary expenditures made after
these restraining orders are effective. However, nothing in the restraining orders shall preciude you from using
community property to pay reasonable attormney fees in order to retain legal counsel in the action.

PROHIBICIONES JUDICIALES ESTANDARES—-DERECHO DE FAMILIA

A usted y a su conyuge se les prohibe

1. que saguen del estado al hijo o hijos menores de las partes sl los hay, sin e! conssnftmrento previo por escrito
de la otra parte o sin una orden de la corte; ¥

2. gque cobren an efectivo, usen como colateral para prestamos, cancelen, transfieran, descontinuen o cambien los
beneliciarios de, cualquier poliza de seguro U otras coberturas de seguro, Inclusive los de vida, salud, automovil
e Incapacidad mantenido para el beneficio de las parles y su hijo o hijos menores; y

3. que transfieran, graven, hipotequen, escondan o de cualquier otra manera enajenen cualquier propiedad mueble
o inmueble, ya sean bienes de la sociedad conyugal, quasi conyugales o blenes propios de los conyuges, sin
el consentimiento por escirito de la olra parte o sin una orden de la corfe, exceplo en el curso normal de los nego -
cios o para atender g las necesidades de la vida. A

Ustedes deben notificarse entre si sobre cualquier gasto extraordinario propuesto, por lo menos con cinco dias

de antelacion a la fecha en que se van a incurir dichos gastos exfrordinarios y responder ante la corte por todo
gasto extraordinario hecho despues de que estas prohibiciones judiciales entren en vigor. Sin embargo, nada de
lo contenido an las prohibiciones judiciales le impedira que use bienes de la socledad conyugal para pagar honorarios
raronables de abogados con el fin de obtener representacion legal durante el proceso.

STANDARD RESTRAINING ORDERS Page two
SUMMONS ‘ CEB

(Family Law)
331 24
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MARRIAGE OF (/ast name, first name of pé. . E } o N .Quaen
| DUNCKLEY, Jenny and Brencan CvV03749

Serve a copy of the documents on the person to be served. Complete the proof of service. Attach it to the onginal documents. File

them with the court.
PROOF OF SERVICE OF SUMMONS (Famlly Law)

1. | served the Summons with Standard Restraining Orders {Family Law), blank Response, and Petition (Family Law) on
respondent {name)BRENDAN THOMAS DUNCKLEY

a. with (1) [__]blank Confidential Counseling Statement (4) [X]Jcompleted and blank Income and
(2) [_]Order to Show Cause and Application Expense Declarations
(3) [X]blank Responsive Declaration (8) [_]completed and biank Property Declarations

(8) [_]Other (specify}:

b. [__] By leaving copies with (name and title or relationship to person served):

c. [X] Bydeliveryat [X]home [ _]business

(1) Dateof: 8/16/99 (3) Address:
(2) Tmeof: 2:45 p.m. 455 E. Ness, #257
. Fresno, CA
d. [_] By mailing(1) Date of: (2) Place of:

2. Manner of service: (Check proper box)

a. [X]| Personal service. By personally delivering copses to the peraonserved. (CCP 415.10)

b. [ ] Substituted service on natural person, minor, incompetent. By leaving copies at the dwelling house, usual place of abode,
or usual place of business of the person served in the presence of a competent member of the household or a person
apparently in charge of the office or place of business, at least 18 years of age, who was informed of the general nature
of the papers, and thereafter maifing (by firat-class mail, postage prepaid) copies to the person served at the place where
the copies were left. (CCP 415.20{(b)){Attachseparate declaration stating acts relled on to establishreasonable diligence
in firat attempting personal service.)

c. [_] Mail and acknowledge service. By mailing (by firat-clasa mail or airmail) copies to the person served, together with two
copies of the form of notice and acknowledgment and a retum envelope, postage prepaid, addressed to the sender. (CCP
416.30) (Attach completed acknowledgment of receipt.)

d. [] Certifled or registered malil service. By mailing to address outside Califomia (by registered or certified aimail with retum
receipt requested) copies to the person served, (CCP 415.40) (Attach signed retum receipt or other evidence of actual

delivery to the person served.)
e. [__] Other (specify code section)
[_]Additional page is attached.
3. The NOTICE TO THE PERSON SERVED on the summons was completed as follows (CCP 412.30, 415,10, and 474);
a. [X] as an individual
b. [__] on behalf of Respondent
under :l CCP 41690 {Individual) [__] CCP 416.70 (Ward or Conservatee) [__] CCP 416.60 (Minor)
(] Other (specily): . :
c. [X] by personal delivery on (date} 8 /16 /93

4. At the time of service | was at least 18 years of age and not a party to this action.
5. Fee for service: $35.00
6. Person serving:
a. [X] Not aregistered Califomia process server. e. [__] Califomia sheriff, marshall, or constable.
b. [__] Registered Califomia process server. f. Name, address, and telephone number and, if
c¢. [__] Employee or independent contractor of a applicable, county of registration and number:
registered Califomia process server. 40327 Stagecoach Road, #1
d. [] Exempt trom registration under Bus. & Prof. Oakhurst, CA 93644
Code section 22350(b).
| declare under penalty of perjury under the laws of the State (For California sheriff, marshal, or constable use only)
of Califomnia that the foregoing is true and correct. | certify that the foregoing is true and correct.
Date: 8/16/99 Date:

> W 99’53 Cote )
{SIGNATURE) (SISNATURE)

Form Adopled by Fule 12635 PROOF OF SERVICE OF SUMMONS CEB

12535 INew Janoary . T001) (Family Law) 332
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