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FILED
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10-23-2009:11:49:18 AM
Howard W. Conyers

CODE 3025 Clerk of the Court
Transaction # 1117888

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

STATE OF NEVADA,
Plaintiff, Case No. CR07-1728

VS. Dept. No. 4
BRENDAN DUNKLEY,

Defendant.

ORDER
On May 8, 2009, the Nevada Supreme Court entered an Order of Affirmance. On

July 7, 2009, the Defendant filed a Motion for Withdrawal of Attorney of Record and
Transfer of Records: Brendan Dunckley and an Affidavit in Support of that Motion. On“July.
23, 2009, counsel of record, David O’Mara, Esq., filed a Notice of Withdrawal of Attorney
and a Response to Defendant’s Notice and Motion for Withdrawal of Attorney of Record
and Transfer of Records. On September 30, 2009, the Defendant formally submitted the
Motion to the Court for decision.

This Court having reviewed the pleadings filed herein, with good cause appearing
and in the interest of justice,
i

i

350




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

IT IS HEREBY ORDERED that the Motion for Withdrawal of Counsel of Record is
granted. Counsel David O'Mara, Esq., is relieved of any further representation of the

Defendant in this matter.

IT IS HEREBY FURTHER ORDERED that the Motion for Transfer of Records is
denied as moot as ali the records in the possession of David O’Mara Esq., have already

been provided to the Defendant.

Dated this _3 | day of October, 2009.

- Cop 4 bimes

DISTRICT JUDGE
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CERTIFICATE OF SERVICE

| certify that | am an employee of JUDGE CONNIE STEINHEIMER, and that on the

Z,Erﬂay of October, 2009, | deposited in the county mailing system, a true copy of the
attached document, addressed to:

Kelli Viloria, Esq.
Deputy District Attorney
Via Inter-Office Mail

Brendan Dunckley
Inmate no. 1023236
1200 Prison Road
Lovelock, Nevada 89419
Via U.S. Postal Service

David O’'Mara, Esq.
Attorney at Law

311 East Liberty Street
Reno, Nevada 89501
U.S. Postal Service

| hereby certify that on the /2;5 day of October, 2009 | electronically filed the
foregoing with the Clerk of the Court by using the ECF system which will send a notice of
electronic filing to the following:

Gary Hatlestad, Esq.
Chief Deputy District Attorney
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Freexx IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING

A filing has been submitted to the court RE:  CR07-1728

Judge: CONNIE STEINHEIMER

Official File Stamp: 10-23-2009:11:49:18

Clerk Accepted: 10-23-2009:11:55:01

Court: Second Judicial District Court - State of Nevada
Case Title: STATE VS. BRENDAN DUNCKLEY (D4)
Document(s) Submitted: Ord Granting/Denying in Part

Filed By: Marci Trabert

You may review this filing by clicking on the
following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.

The following people were served electronically:

GARY HATLESTAD, ESQ. for STATE OF
NEVADA

The following people have not been served electronically and must be served by traditional
means (see Nevada electronic filing rules):

KELLI VILORIA, ESQ.
BRENDAN DUNCKLEY
STATE OF NEVADA
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FILED
Electronically
10-27-2009:08:42:38 AM
Howard W. Conyers

CODE 3370 Clerk of the Court
Transaction # 1122189

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

STATE OF NEVADA,

Plaintiff, Case No. CR07-1728
VS, Dept. No. 4
BRENDAN DUNKLEY,
Defendant.
/
~ ORDER

On July 8, 2d09, the Defendant, in pro per, filed a Motion for Modification of
Sentence. Since that date there has been no response from the State.

Therefore, pursuant to DCR 13, in the interests of justice,

IT IS HEREBY CORDERED that the State shall file a response to the Motion for
Modification of Sentencing within ten (10) days of this order or the Court will deem that
failure to oppose is an admission that the Motion is meritorious and will grant the same.

Dated this _ &b day of October, 2009.

Comnies 4. Seinhioes

DISTRICT JUDGE
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CERTIFICATE OF MAILING
| certify that | am an employee of JUDGE CONNIE STEINHEIMER, and that on the

,2 Tb’:aay of October, 2009, | deposited in the county mailing system, a true copy of the
attached document, addressed to:

Kelli Viloria, Esq.
Deputy District Attorney
Via Inter-Office Mail

Brendan Dunckley

Inmate #1023236

Lovelock Correctional Center
1200 Prison Road

Lovelock, Nevada 89419

Via U.S. Postal Service
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Freexx IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING

A filing has been submitted to the court RE:  CR07-1728

Judge: CONNIE STEINHEIMER

Official File Stamp: 10-27-2009:08:42:38

Clerk Accepted: 10-27-2009:08:43:01

Court: Second Judicial District Court - State of Nevada
Case Title: STATE VS. BRENDAN DUNCKLEY (D4)
Document(s) Submitted: Order...

Filed By: Marci Trabert

You may review this filing by clicking on the
following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.

The following people were served electronically:

GARY HATLESTAD, ESQ. for STATE OF
NEVADA

The following people have not been served electronically and must be served by traditional
means (see Nevada electronic filing rules):

KELLI VILORIA, ESQ.
BRENDAN DUNCKLEY
STATE OF NEVADA
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Electronically
11-04-2009:10:28:48 AM

Howard W. Conyers
CODE #2645 Clerk of the Court

RICHARD A. GAMMICK Transaction # 1135098
#001510

P. O. Box 30083

Reno, Nevada 89520-3083

(775)328-3200

Attorney for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE

—_—
THE STATE OF NEVADA,
Plaintiff,
V. Case No. CRO7-1728
BRENDAN DUNCKLEY, Dept. No. 4
Defendant.

/

OPPQOSITION TO MOTION FOR MODIFICATION OF SENTENCE

COMES NOW, the State of Nevada, by and through counsel, to submit this Opposition
to Dunckley’s Motion for Modification of Sentence. This Opposition is based on the
accompanying points and authorities.

Points and Authorities

Dunckley contends that his sentence should be modified because he is innocent, and his
convictions, albeit based on guilty pleas, were the result of “perjured . . . false facts. These are
not valid grounds for modifying a sentence.

A motion to correct an illegal sentence may only challenge the facial legality of the
sentence: either the district court was without jurisdiction to impose a sentence or the sentence
was imposed in excess of the statutory maximum. Edwards v. State, 112 Nev. 704, 708, 918

P.2d 321, 324 (1996). “A motion to correct an illegal sentence ‘presupposes a valid conviction

1
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and may not, therefore, be used to challenge alleged errors in proceedings that occur prior to
the imposition of sentence.”” Id. (quoting Allen v. United States, 495 A.2d 1145, 1149
(D.C.1985)). A motion to modify a sentence “is limited in scope to sentences based on
mistaken assumptions about a defendant’s criminal record which work to the defendant's
extreme detriment.” Id. A motion to modify or correct a sentence that raises issues outside the
very narrow scope of issues permissible may be summarily denied. Id. at 708-09 n. 2.

Since Dunckley’s motion fails to allege proper grounds justifying a modification of his
lawful sentence, his motion should be denied.

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the
social security number of any person.
DATED: November 4, 2009.

RICHARD A. GAMMICK
District Attorney

By /s/ GARY H. HATLESTAD
GARY H. HATLESTAD
Chief Appellate Deputy
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I hereby certify that I am an employee of the Washoe County
District Attorney's Office and that, on November 4, 2009, | deposited for mailing through the
U.S. Mail Service at Reno, Washoe County, Nevada, postage prepaid, a true copy of the
foregoing document, addressed to:

Brendan Dunckley #1023236
Lovelock Correctional Center

1200 Prison Road
Lovelock, NV 89419

/s/ SHELLY MUCKEL
SHELLY MUCKEL
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Freexx IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING

A filing has been submitted to the court RE:  CR07-1728

Judge: CONNIE STEINHEIMER

Official File Stamp: 11-04-2009:10:28:48

Clerk Accepted: 11-04-2009:10:38:46

Court: Second Judicial District Court - State of Nevada
Case Title: STATE VS. BRENDAN DUNCKLEY (D4)
Document(s) Submitted: Opposition to Mtn

Filed By: GARY HATLESTAD, ESQ.

You may review this filing by clicking on the
following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.

The following people were served electronically:

GARY HATLESTAD, ESQ. for STATE OF
NEVADA

The following people have not been served electronically and must be served by traditional
means (see Nevada electronic filing rules):

KELLI VILORIA, ESQ.
BRENDAN DUNCKLEY
STATE OF NEVADA
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AGENCY: RENO P.D.
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CONTROL # RESCRIPTION
149540 RPD Tag 070001934, 1tem 1: Gemitals and control wwabs
P149541 RFPD Tag 070002369, [tem 1: Roferencs sniiva standard {rom Jessicr Hambrick
BESULTS OF EXAMINATION:

For pdditienal DNA resaits in this oaes refer 00 Laboratory report L4130-05, which inchides the analysis of
the Brendan Dunckisy refervoce sinmiard

' No DNA foreign 10 the sonree, Breadan Danckiey, wes cbtained fram the geitals swab, No DNA reeults
wire obtained from the comtrot swab, -
PCR quantitstion was completed at the $p18.33 geneds locos. PCR amplification wes completed at the

STR geoenc lock DES1179, D21811, D75820, CSF1PO, D3SL358, THOL, D135317, D168539,
I:J::!Jﬂ. D1§B433, yWA, TPOX, P18551, D33318, and PGA. The ez detormining Amelogoain locas was
exsmined,

The above Listed evidence was returned 10 the Washoo Comnty Sheriffs Offics Evidsnde Section,

S=2e -7
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