PROMISSORY NOTE

£12,000,000 P June 15, 2006
FOR VALUE RECEIVED, the undersigned, ONECAP PARTNERS 2, LLC, a
~ Nevada limited liability company, having an address at 5440 W. Sahara Avenue, Third
Floor, Las Vegas, Nevada 89146 (the “Bomrower™), promises to pay to the order of
KENNEDY FUNDING, INC. (“Agent™), with an office at Two University Plaza, Suite
402, Hackensack, New Jersey 07601, as agent for the lenders identified on Schedule A
annexed hereto (Agént and the lenders identified on Schedule A are hereinafter
collectively referred to as “Lender”), the principal sum of TWELVE MILLION and
00/100 ($12,000,000.00) DOLLARS, or so much thereof as may be advanced by Lender
to Borrower from time to time (the “Principal Amount™), together with interest on the
unpaid Principal Amount thereof computed from the date advanced (the
“Commencement Date”™), at the rates provided herein until June 30, 2009 or such earlier
date on which the Principal Amount becomes due and payable as provided herein (the
“Maturity Date™); provided, however, that from and after (i) the Maturity Date, whether
upon stated maturity, acceleration or otherwise, or (i) the date on which the interest rate
hereunder is increased to the Default Rate (as hereinafter defined) as provided herein,
such additional interest shall be computed at the Default Rate.

As used lieréin, the term “Default Rate" shall mean a rate of interest of twenty-five
percent (25.0%) per annum, but in no event shall the Default Rate be in excess of the

Maximum Rate (as hereinafier defined).

[f any payment of interest is not paid within five (5) days after the due date for
such payment, a late charge equal to the lesser of ten percent (10%) of such overdue
payment or the maximum amount permitted by applicable law shall automatically
become due to the holder of this promissory note (the *Note™), subject, however, to the
limitation that late charges may be assessed only once on each overdue payment. Said
late charges do not constitute interest and shall constitute compensation to the holder of
this Note for collection and co-lender administration costs incurred hereunder: In
addition, if any payment of principal or interest is not paid when due, the holder of this
Note shall have the right, upon notice to Borrower, to increase the rate of interest per
annum on all amounts outstanding to the Default Rate and, upon said notice, such rate
increase shall be effective retroactively as of the date from which the interest component
of such overdue payment began to accrue and shall remain in force and effect for so long
as such default shall continue. This paragraph shall not be construed as an agreement or
privilege to extend the due date of any payment, nor as a waiver of any other right or
remedy accruing to the holder of this Note by reason of any default.

Principal and interest hercunder shall be payable as follows:
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(a) From the Commencement Date, interest on the Principal Amount
outstanding hereof shall accrue at the rate of Eleven and One Half (11 1/2%) percent per
annum, for the period beginning on and inciuding the Commencement Date to the last
day of the month in which the Commencement Date occurs (“Short Interest”), and shall

be payable at the closing (the “Closing”) of the Loan.

(b)  Interest only at the rate of Eleven and One Half (11 1/2%) percent per
annum on the Principal Amount outstanding hereof shall accrue from July 1, 2006
through June 1, 2007 and be paid monthly at an amount equal to (1) the product of (y) the
principal balance of the loan outstanding on the last day of the month prior to when the
interest rate i1s due (assuming no prepayment of principal has occurred in such month)
and (z) Eleven and One Half (11 1/2%) percent; (2) divided by Twelve (12), in arrears,
commencing on August 1, 2006 and continuing on the first day of each month thereafier

through and including July 1, 2007,

(c) Interest only at the rate of (i) Eighteen (18.0%) percent per annum, or (ii)
the Prime Rate (as defined below), as adjusted from time to time, plus Ten Percent (10%)
per annum, whichever is greater, on the Principal Amount outstanding hereof shall accrue
from July 1, 2007 through the Maturity Date and be paid monthly, in arrears, in an
amount as determined by Lender equal to one-twelfth (1/12™) of the annual interest
payment for such period commencing on August 1, 2007 and continuing on the first day

of each month thereafter until the Maturity Date.

(d)  All principal, interest and other sums due hereunder shall be due and
payable in full on the Maturity Date.

(e) Prepaid Interest (as defined in the Loan and Security Agreement of even
date herewith, hereinafter, the “Lozn Agreement™), if any, shall be utilized in accordance
with the terms of the Loan Agreement.

For purposes of this Note, “Prime Rate” shali mean the rate of interest published
in The Wall Strest Journal from time to time as the “Prime Rate.” If more than one
“Prime Rate” is published in The Wall Street Journal for a day, the average of such
“Prime Rate” shall be used, and such average shall be rounded up to the nearest one-
eighth of one percent (0.125%). If The Wall Street Journal ceases to publish the “Prime
Rate,” the Agent shall select an equivalent publication that publishes such “Prime Rate,”
and if such “Prime Rate” is no longer generally published or is limited, regulated or
administered by a govemmental or quasi-governmental body, then Agent shall electa

comparable interest rate index.
Each payment hereunder shall be credited first to Lender’s collection expenses,

next to late charges, next to unpaid interest, and the balance, if any, to the reduction of
the Principal Amount. The interest on this Note shall be calculated on the basis of a

30-day month and a 360-day year.

[ )
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This Note may be prepaid in whole or in part at any time, withou} penalty or
premium, it being understood and agreed that, except as expressly provxtled herein,
Borrower shall not be entitled, by virtue of any prepayment or otherwise, to a refund of
the Fee (as ﬂeﬁned in the Loan Agreement), interest, any other fees, points, charges and
the like pald by ‘Borrower to Lender in connection with the loan hereunder (the “Loan™)

. and for fees and-expenses incurred by Lender in making the Loan, all of which payments
shall be retélinc& by Lender from and after the date each such payment is made hereunder.

Borrower and each surety, endorser and guarantor hereof hereby waive all
demands for payment, presentations for payment, notices of infention to accelerate
maturity, notices of-agceleration of maturity, demand for payment, protest, notice of
protest and notice of dishonor, to the extent permitted by law. ‘Borrower further waives
trial by jury. No extension of time for payment of this Note or any installment hereof, no
alteration, amendment or waiver of any provision of this Note and no release or
substitution of any collateral securing Borrower’s obligations hereunder shall release,
modify, amend, waive, extend, change, discharge, terminate or affect the liability of

Borrower under this Note.

Any. forbearance by the holder of this Note in exercising any right or remedy
hereunder or under any other agreement or instrument in connection with the Loan or
otherwise afforded by. applicable law, shall not be a waiver or preclude the exercise of

" any right or rémedy by the holder of this Note. The acceptance by the holder of this Note
. of payment of any sum payable hereunder after the due date of such payment shall not be
a waiver of the right of the holder of this Note to require prompt payment when due of all
other sums payable hereunder or to declare a default for failure to make prompt payment.

If this Note is placed in the hands of an attorney for collection, Borrower shall pay
all costs incurred and reasonable attorneys' fees for legal services in the collection effort,

whether or not suit be brought.

At the election of the holder of this Note, all payments due hereunder may be
accelerated, and this Note shall become immediately due and payable without notice or
demand, upon the occurrence of any of the following events (each an “Event of
Default”): (1) Borrower fails to pay on or before the date due, any amount payable
. hereunder; (2) Borrower fails to perform or observe any other term or provision of this
Note with respect to payment; (3) Borrower fails to perform or observe any other term or
provision of this Note; or (4) there exists a default under the Mortgage (as hercinafter
defined), 2 default under any Guaranty (as hereinafter defined) or a default under or
misrepresentation contained in any other agreement, document or certificate of Bormower
or any Guarantor (as hereinafter defined) in connection with the Loan, which default is
not ctred within any grace period expressly provided therefor in such document. In
addition to the rights and remedies provided herein, the holder of this Note may exercise
any other right or remedy in any other document, instrument or agreement evidencing,
securing or otherwise relating to the indebtedness evidenced hereby in accordance with

-
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the termis thereof, or under applicable law, all of which rights and remedies shall be
cumulative,

- If this Note is transferred in any manner, the right, option or other provisions
herein shall apply with equal effect in favor of any subsequent holder hereof.

Notwithstanding anything to the contrary contained herein, under no
circumstances shall the aggregate amount paid or agreed to be paid her¢under exceed the
highest lawful rate permitted under applicable usury law (the iuen Rate™) and the
payment obligations of Borrower under this Note are hereby limited accordingly. If
under any circumstances, whether by reason of advancement or acceleration of the
maturity of the unpaid principal balance hereof or otherwise, the aggregate amounts paid
on this Note shall include amounts which by law are deemed interest and which would
exceed the Maximum Rate, Borrower stipulates that payment and collection of such
excess amounts shall have been and will be deemed to have been the result of a mistake
on the part of both Borrower and the holder of this Note, and the party receiving such
excess payments shall promptly credit such excess (to the extent only of such payments
in excess of the Maximum Rate) against the unpaid principal balance hereof and any
portion of such excess payments not capable of being so credited shall be refunded to

Borrower.

This Note is secured by, among other things, that certain Deed of Trust and
Security Agreement (the “Mortgage”™), an assignment of leases and rents (*Agsignment”),
an assignment of licenses, contracts, plans, specifications, surveys, drawings and reports
(the “Assignment of Licenses™), all of the foregoing being of even date herewith and a
first lien on the certain real estate collateral (the “Collateral”) identified in the Mortgage,
and is entitied to the benefits and security thereof. Reference is made to the Mortgage,
Assignment and Assignment of Licenses for descriptions of the respective rights and
obligations of the Borrower and Lender thereunder. This Note is guaranteed by the
separate guaranty of even date herewith (the “Guaranty”) of Vincent Hesser and OneCap
Partners MM, Inc., a Nevada corporation (collectively, the “Guarantor”} and reference is
made to the Guaranty for the respective rights of the parties thereunder. Bomower hereby
agrees to indemnify, defend and hold harmless Lender from and against any and all
claims, loss, cost, damage or expense (including, without limitation, reasonable
attorneys’ fees) which may be incurred by Lender in connection with or as a result of any
default (following notice and the opportunity to cure provided for in such document) by
Borrower or Guarantor under the Mortgage, Assignment, or Assignment of Licenses, or
by the Guarantor (following notice and the opportunity to cure provided for in such
document) under the Guaranty, or a default (following notice and the opportunity to cure
provided for in sich document) under or misrepresentation contained in any other
agreement, document or certificate of Borrower or any Guarantor executed or delivered
in connection with the Loan (collectively, the “Loan Documents™).
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All payments of principal and interest hereunder are payable in {gwful money of
the United. States of America and shall be made by wire transfer to the account of Agent
at Valley National Bank, pursuant to wiring instructions to be provided to Borrower at
Closing or to spch other accounts as may be instructed by Agent. -

, Borrower is hereby prohibited from exercising against Lender (as a group) or
Agent, any right or remedy which it might othérwise be entitled to exercise against any
one or more (but less than all) of the parties constituting Lender, including, without
limitation, any nght of setoff or any defense. Any other claim that Borrower may have,
arising from or related to, the transaction evidenced by this Note and the other Loan
Documents shall be agserted only against the Agent and not agamst any of the individual

parties constltutmg Lender

This'Note shall bé binding on the parties hereto and their respective heirs, legal
representatives, executors, successors and assigns.

This Note shall be construed without any regard to any presumption or rule
requiring construction against the party causing such instrument or any portion thereof to

be drafted:

This Note shaIl be governed by the laws of the State of New Jersey without regard
‘ to choice of law consideration. Borrower hereby irrevocably consents to the jurisdiction
_ of the courts of the State of New Jersey and of any federal court located in such State in
connection. with any action or proceeding arising out of or relating to this Note or the
other Loan Documents. Borrower and Guarantor hereby designate The Corporation Trust
Company, located at 820 Bear Tavern Road, West Trenton, New Jersey 08628, as their
duly appointed agent to accept service of process within the State of New Jersey on their

behalf.
This Note may not be changed or terminated orally.

A determination that any portion of this Note is unenforceable or invalid shall not
affect the enforceability or validity of any other provision, and any determination that the
application of any provision of this Note to any person or circumstance is illegal or
_ unenforceable shall not affect the enforceability or validity of such provision to the extent

legally permissible and otherwise as it may apply to other persons or circumstances,

JURY TRIAL WAIVER. BORROWER AGREES THAT ANY SUIT,
ACTION OR PROCEEDING, WHETHER CLAIM OR COUNTERCLAIM,
BROUGHT BY BORROWER OR THE HOLDER OF THIS NOTE ON OR WITH
RESPECT TO THIS NOTE OR ANY OTHER LOAN DOCUMENT OR THE
DEALINGS OF THE PARTIES WITH RESPECT HERETO OR THERETO,
SHALL BE TRIED ONLY BY A COURT AND NOT BY A JURY. BORROWER
AND LENDER EACH HEREBY KNOWINGLY, VOLUNTARILY AND
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INTENTIONALLY WAIVE ANY RIGHT TO A TRIAL BY JURY IN ANY SUCH
SUIT, ACTION OR PROCEEDING. BORROWER ACKNOWLEDGES AND
AGREES THAT AS OF THE DATE HEREOF THERE ARE NO DEFENSES OR
OFFSETS TO ANY AMOUNTS DUE IN CONNECTION WITH THE LOAN,
FURTHER, BORROWER WAIVES ANY RIGHT IT MAY HAVE TO CLAIM OR
RECOVER, IN ANY SUCH SUIT, ACTION OR PROCEEDING, ANY SPECIAL,
EXEMPLARY, PUNITIVE, CONSEQUENTIAL OR OTHER DAMAGES OTHER
THAN, OR IN ADDITION TO, ACTUAL DAMAGES. BORROWER '
ACKNOWLEDGES AND AGREES THAT THIS PARAGRAPH IS A SPECIFIC
AND MATERIAL ASPECT OF THIS NOTE AND THAT LENDER WOULD NOT
EXTEND CREDIT TO BORROWER IF THE WAIVERS SET FORTH IN THIS
PARAGRAPH WERE NOT A PART OF THIS NOTE.

IN WITNESS WHEREOF, the undersigned has executed this Note this ]EE day
of June, 2006,
WITNESS: OneCap Partners 2, LLC,
a Nevada limited liability company

By: OneCap Partners MM, Inc., its Manager

YN N

Nhmerfezdi B. Nee i

e: Vincent Hesser
Title: President

STATEOF Neved= )

) 8s.:
COUNTY OF Charle
I certify that on June ﬁ, 2006, Vincent Hesser came before me in person and
stated to my satisfaction that he:

(a) made the attached instrument; and

(b)  was authorized to and did execute this instrument on behalf of and as
President of OneCap Partners MM, inc. the Manager of OneCap Partners 2, LLC, a
Nevada limited [iability company (the “Company”), the entity named in this instrument,
as the froc act and deed of the Cornpany, by virtue of the authority granted by its

"X OTARY PUBLIC / / §
Counry of Clark-Saate of Nevadz I 7, . ! & ! 4
HEIDI WILLIAMS . \-_C,éf Le200, /l‘" . -‘u(.z&iﬂé,m,f.-f’

Na. 00- 63815-1
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SCHEDULE A

LENDERS

The Simes Family Limited Partnership
M&M Funding, Inc.

TLC Funding, Inc.

Josh Duitz

CB&M Funding, LLC

Lawton Enterprises, Inc, M/P/P
STC Funding, Inc. M/P/P
Bruce Berger

Solomon Berger

Charles Ira Epstein

Jeffrey A. Mayer

Howard Brown

Presidential Investments, Inc.
G&C Investment, Inc.
Evergreen CMF Funding, LLC
The Hampshire Generational Fund, LP
JWJ Financial, Inc.

Flug Funding, Inc.

MMR Funding, LP

M.L. Beer Investments, Inc.
Wilson Kaplen

The Kaplen Foundation

Valley National Bank

A-1
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()  Materially change, amend, alter or modify the bylaws/operating
agreement or other governing documents of Borrower or permit any corporate guarantor
to do any of the foregoing.

(g) Enter into or permit any Guarantor to enter into any transaction,
including, without limitation, the purchase, sale or exchange of property or the rendering
of any service, with any officer, director, shareholder or partner of Bormower or any
Guarantor or Affiliate of any of the foregoing.

(h)  Declare or pay any dividends on, distributions on or make any
payment on account of, or set apart assets or a sinking fund for the purchase, redemption,
defeasance, retirement or other acquisition of, any interest, shares or any class of stock or
any warrant or opfion to purchase any such steck whether now or hereafler outstanding or
make any other distribution in respect thereof, directly or indirectly whether in cash or
property or obligations.

(i)  Create, incur, suffer to exist any indebtedness, except (i)
indebtedness in respect of the Loan; and (ii) indebtedness, if any, outstanding as of the
date of this Agreement and shown on the financial statements previously delivered to
Lender.

()  Transfer, sell, lease or otherwise convey (directly or indirectly) any
interest or shares of capital stock or membership or ownership interest in any guarantor.

(k)  Purchase any Inventory or Equipment except in the ordinary course
of business from persons customarily in the business of selling such Inventory or
Egquipment.

()] Without prior written consent of Lender, remove the Collateral from
its present location, except for the removal of Inventory upon its sale.

(m) Sell or transfer any Inventory to any Affiliate or subsidiary of
Bormrower except on ammns length terms in the ordinary course of business.

(n)  Sell, lease or transfer any of its equipment (except for abandoned or
obsolete equipment) or other asscts without the prior written consent of Lender except for
sales of inventory in the ordinary course of business to good faith purchasers for vatue.

(0)  Allow its existence of as a corperation/limited liability company to
be other than in good standing and will not, without the prior written consent of Lender,
dissolve or liquidate, or merge or conselidate with or acquire or affiliate with any other
busineszs entity or form any subsidiary.

(p)  Change its name without furnishing to Lender at least ten (10) days’
prior written notice thereof.

18
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(@ Utilize any trade name, and will not in the future utilize any trade
name without furnishing to Lender at least ten (10) days prior written notice thereof.

(r)  Change the nature of its business.

(s)  Sell, assign, transfer or dispose of any of its accounts or notes
receivable, with or without recourse, except to the Lender.

(0  Except after notice to Lender and with Lender’s prior written
consent, partition or subdivide the Mortgaged Property.

10.  Events of Default. The occumence of any of the following shall constitute
an Event of Default hereunder:

(a) failure of Borrower to make any payment of any installment of
principal or interest when due under the Note;

(b) failure of Borrower to pay any other sum when due hereunder or
under the Note or any other Loan Document;

(c)  any representation or warranty of Borrower or the Guarantor made
herein or in any other Loan Document or in any other writing given to Lender in
connection with the Loan shall have been incorrect in any material respect as of the time
when the same shall have been made or is nor accurate when a further disbursement is to
be made to Borrower;

(d)  the occurrence of an Event of Default under the Mortgage or any
other Loan Document;

(e) the sale, conveyance, assignment, transfer or ather disposition or
divestiture of Borrower’s title to any of the Collateral, or the mortgage or other
conveyance of a security interest in, or other encurnbrance on any of the Collateral or any
interest therein, whether voluntary or involuntary, except as provided herein;

(f)  any merger, consolidation, liquidation or dissolution, or the sale or
transfer of all or substantially all of the assets, of the Borrower;

(g) the transfer (directly or indirectly) of any of the stock or other
ownership interest of Borrower, provided, however, that such transfer shall not constitute
an Event of Default if it does not change the control, management or majority ownership
of Borrower.

(h)  any default in the performance or observance of any term, covenant
or agreement to be performed by Borrower or Guarantor in this Loan Agreement or in
any Loan Document;
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()  the use of proceeds of the Loan for any purpose other than the
purpose described in Paragraph 6(o);

()  any Loan Documents for any reason shall cease to be in full force
and effect, the liens on the Collateral purported to be created thereby shall cease to be or
are not valid and perfected liens having priority over all other liens except any
encumbrances specifically permitted under such Loan Documents, or any Guarantor shall
assert that it has no liability under the Guaranty to which it is a party;

(k)  one or more judgments or decrees shall be entered against Borrower
or any Guarantor (not paid or fully covered by insurance) and all such judgments or
decrees shall not have been vacated or discharged, stayed or bonded pending appeal
within sixty (60) days from the entry thercof,

{I)  if Borrower or any Guarantor becomes insolvent;

(m) if Borrower or any Guarantor generally does not pay its debts as they
become due and Borrower has failed to make any pa)-ment to Lender required by the
Loan Documents;

(n)  if Borrower or any Guarantor makes an assignment for the benefit of
creditors;

(o) if Borrower or any Guarantor calls or causes to be called a meeting
of creditors for the compaosition of debts;

(p) if there shall be filed by or with the consent or authorization of
Borrower or any Guarantor 2 petition in bankruptcy for liquidation or for reorganization,
or a custodian, receiver or agent is appointed or authorized to take charge of its
properties, or Borrower or any Guarantor authorizes any such action;

(@) if there shall be filed against Borrower or any Guarantor a petition in
bankruptcy, for liquidation, or for reorganization, or a custodian, receiver, or agent is
appointed or authorized to take charge of its properties and Borrower or any Guarantor,
as the case may be, has not consented to or authorized such action and such action is not
dismissed within sixty (60) days; and

(r)  ifany license, permit, registration, vendor account or other approval

required for the normal operation of Borrower’s business or any of the Collateral shall be
suspended or shall cease to be in full force and effect.

11. Remedies.

(a)  Upen the occurrence of an Event of Default and at any time
thereafter during the continuance of such Event of Default, in addition to any remedies
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availabie to Lender under applicable law, Lender may take one or more of the following
remedial steps in any order of priority:

(i)  Declare immediately due and payable the outstanding
principal balance of the Note, together with all accrued and unpaid interest, fees and other
sums or expenses payable thereunder and hereunder and accordingly accelcrate payment
thereof without presentment, demand, notice of intention to accelerate, notice of
acceleration or notice of any other kind, all of which are expressly waived;

(i)  Take any action at law or in equity against Borrower or the
Guarantor (a) to collect the payments then due and thereafter to become due under the
Loan Documents, or (b) to enforce performance and observance of any obligation,
agreement or covenant of Borrower or such other parties under the Loan Documents;

(i) Exercise any and all rights and remedies provided for in the
other Loan Documents as they relate to Borrower or any Guarantor,

(iv)  Proceed with or without judicial process to take possession of
all or any part of the Collateral provided for herein not already in the possession of
Lender and Borrower agrees that upon receipt of notice of Lender’s intention to take
possession of all or any part of said Collateral, Borrower will do everything reasonably
necessary to assemble the Collateral and make same available to Lender at a place to be
designated by Lender. Borrower hereby waives any and all rights it may have, by statute,
constitution or otherwise to notice from Lender, for Lender to obtain possession, by
Court proceedings or otherwise, of the Collateral provided for in this or in any other
agreement with Lender;

(v)  Solong as Lender acts in a commercially reasonable manner,
assign, transfer and deliver at any time or from time to time the whole or any portion of
the Collateral or any rights or interest therein in accordance with the Uniform
Commercial Code, and without [imiting the scope of Lender’s rights thereunder, Lender
may sell the Collateral at public or private sale, or in any other manner, at such price or
prices as Lender may deem best, and either for cash or credit, or for future delivery, at the
option of Lender, in bulk or in parcels and with or without having the Collateral at the
sale or other disposition. Lender shall have the right to be the purchaser at any public
sale. Lender shall have the right to conduct such sales on Borrower’s premises or
elsewhere and shall have the right to use Borrower's premises without charge for such
sales for such time or times as Lender may see fit. Lender is hereby granted license or
other right to use, without charge, Borrower’s labels, patents, copyrights, rights of use of
any narme, trade secrets, trade names, trademarks and advertising matter, or any property
of a similar nature, as it pertains to the collateral, in advertising for sale and selling any
collateral and Borrower’s rights under all licenses and franchise agreements shall inure to
Lender’s benefit. Borrower agrees that a reasonable means of disposition of Accounts
shall be for Lender to hold and liquidate any and all Accounts. In the event of a sale of

21

J1392/0400- 14380052

R3
KF00048



the Collateral, or any other disposition thereof, Lender shall apply all proceeds first to all
costs and expenses of disposition, including reasonable attomeys’ fees, and then to the
Obligations of Borrower to Lender;

(vi) Elect to retain the Collateral or any part thereof in satisfaction
of all Obligations due from Borrower to Lender upon notice of such propused election to
Borrower and any other party as may be required by the Uniform Commercial Code; and

(vii) Lender shall have the right immediately, and without notice
or other action to set-off against any of any Borrower®s Obligations to Lender any sum
owed by Lender in any capacity to any Borrower whether due or not, and Lender shall be
deemed to have exercised such right of set-off and to have made a charge against any
such sum immediately upon the occurrence of 2 Default, even though the actual book
entries may be made at some time subsequent thereto.

(®) No remedy conferred in this Agreement or the other Loan
Documents is intended to be exclusive of any other remedy, and cach and every such
remedy shall be cumulative and shall be in addition to every other remedy conferred
herein or now or hereafter existing at law or equity or by statute or otherwise.

12. Payment of Expenses.

(a)  Borrower agrees that it shall pay, within five (5) days after demand,
all out-of-pocket expenses incurred by Lender in connection with this transaction
including, without limitation, fees and expenses for any title searches required hereunder,
recording and filing fees, and reasonable attorneys’ fees incurred by Lender in connection
with the Loan (including any amendments and waivers), the preparation of the Loan
Documents, the administration of the Loan, inspection of the Mortgaged Property during
the course of the Project and the enforcement Lender’s rights and remedies under the
Loan Documents.

(b)  If Borrower should fail to perform or abserve, or to cause to be
performed or observed, any cavenant or obligation under this Agreement or any of the
other Loan Documents, then the Lender, may (but shall be under no obligation to) take
such steps as are necessary to remedy any such nonperformance or nonpbservance and
provide for payment thereof, if any (which shall include, without limitation, steps
necessary to cure any defaults of Borrower under any lease).

(¢)  All amounts expended or advanced by the Lender pursuant to this
Paragraph 12 shall become part of the outstanding principal balance of the Loan and the
Note, shail be secured by, among other things, the Mortgage, shall become due and
payable by the Bomrower upon demand by Lender, and shall bear interest at the Default
Rate (such interest to be calculated from the date of such advance by Lender to the date
of repayment thereof by Borrower).
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13.  Lender’s Right to Assign. Lender shall have the right to sell, assign,
transfer or dispose of all or any part of its interest in the Loan without the consent or
approval of Borrower or Guarantor.

14.  Default Interest Rate. All sums advanced and all expenses incurred by
Lender pursuant to any provision of this Agreement or of the other Loan Documents
which are not paid when due shall bear interest at the Default Rate set forth in the Note
from the date such sum was due until such sum is paid in full and shall be secured by the

Mortgage.

15.  Usury Savings. Notwithstanding anything to the contrary contained
herein, under no circumstances shall the aggregate amount paid or agreed to be paid
hereunder or under the Note exceed the highest lawful rate permitted under applicable
usury [aw (the “Maximum Rate”) and the payment obligations of Borrower under this
Agreement and the Note are hereby limited accordingly. If under any circumstances,
whether by reason of advancement or acceleration of the maturity of the unpaid principal
balance hereof or otherwise, the aggregate amounts paid hereunder or under the Note
shall include amounts which by law are deemed interest and which would exceed the
Maximum Rate, Borrower stipulates that payment and collection of such excess amounts
shall have been and will be deemed to have been the result of a mistake on the part of
both Borrower and Lender or the holder of the Note, and the party receiving such excess
payments shall promptly credit such excess (only to the extent such payments are in
excess of the Maximum Rate) against the unpaid principal balance hereof and any portion
of such excess payments not capable of being so credited shall be refunded to Borrower.

16.  Notices. All notices, consents, approvals and requests required or
permitted hereunder or under any other Loan Document shall be given in writing and
shall be effective for all purposes if hand delivered or sent by (&) certified or registered
United States mail, postage prepaid, return receipt requested or (b) expedited prepaid
delivery service, either commercial or United States Postal Service, with proof of
attempted delivery, and by telecopier (with answer back acknowledged), addressed ag
follows (or at such other address and a person as shall be designated from time to time by
any party hereto, as the case may be, in a written notice to the other parties hersto in the
manner provided for in this Section):

[ to Leader: Kennedy Funding, Inc.
Two University Plaza, Suite 402
Hackensack, New Jersey 07601
Attention:
Facsimile No. (201) 342-8373

With a copy to: Cole, Schotz, Meisel, Forman & Leonard P.A.
25 Main Street
Hackensack, New Jersey 07602-0800
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Attention: Michael R. Leighton, Esq.
Facsitnile No.: {201) 489-1536

If to Borrower: OneCap Partners 2, LLC
5440 W. Sahara Avenue, 3* Floor
Las Vegas, Nevada 89146
Atin: Mr. Vincent Hesser

With a copy to: Harold Gewerter, Esq.
5440 W. Sahara Ave., Suite #202
Las Vegas, NV 89146
Facsimile No. (702) 382-1759

A notice shall be deemed to have been given: in the case of hand delivery, at the
time of delivery; in the case of registered or certified mail, when delivered or the first
attempted delivery on a business day; or in the case of expedited prepaid delivery and
telecopy, upon the first attempted delivery on a business day.

17.  No Waiver. No course of dealing between Bormrower and Lender or any
failure or delay on the part of Lender in exercising any rights or remedies hercunder shall
operate as a waiver of any rights or remedies of Lender and no single or partial exercise
of any rights or remedies hereunder shall operate as a waiver or preclude the exercise of
any other rights or remedics hereunder. In the event any agreement contained in this
Agreement or the other Loan Documents should be breached and thereafter wajved by
Lender, such waiver shall be limited to the particular breach so waived and shall not be
deemed to waive any other breach hereunder or thereunder,

18.  Fallure to Exercise Rights, Nothing herein contained shall impose upon
Lender any obligation to enforce any terms, covenants or conditions contained in this
Agreement and the other Loan Documents. Failure of Lender, in any one or more
instances, to insist upon strict performance of any terms, covenants or conditions of this
Agreement and the other Loan Documents, shall not be considered or taken as a waiver
or relinquishment by Lender of its right to insist upon and to enforce in the future, by
injunction or other appropriate fegal or equitable remedy, strict compliance with all the
terms, covenanty and conditions of this Agreement and the other Loan Documents. The
consent of Lender to any act or omission by Borrower shall not be construed to be a
consent to any other or subsequent act or omission or a waiver of the requirement for
Lender’s consent to be obtained in any future or other instance.

19.  Prohibition inst Exercise of Rights Applicable Ouly te Individual
Lenders. Borrower is hereby prohibited from exercising against Lender or Agent any
right or remedy which it might otherwise be entitled to exercise against any one or morc
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(but less than ali) of the individual parties constituting Lender, mcluding, without
limitation, any right of set-off or any defense,

20.  Miscellaneous.

(@) Choicec of Law. THE LOAN WAS NEGOTIATED IN THE
STATE OF NEW JERSEY, THIS AGREEMENT WAS NEGOTIATED IN THE
STATE OF NEW JERSEY, WAS EXECUTED AND DELIVERED BY
BORROWER AND ACCEPTED BY LENDER IN THE STATE OF NEW
JERSEY, AND THE PROCEEDS OF THE NOTE WERE DISBURSED FROM
THE STATE OF NEW JERSEY, WHICH STATE THE PARTIES AGREE HAS A
SUBSTANTIAL RELATIONSHIP TO THE PARTIES AND TO THE
UNDERLYING TRANSACTION EMBODIED HEREBY, AND IN ALL
RESPECTS, INCLUDING, WITHOUT LIMITING THE GENERALITY OF THE
FOREGOING, MATTERS OF CONSTRUCTION, VALIDITY AND
PERFORMANCE. THIS AGREEMENT AND THE OBLIGATIONS ARISING
HEREUNDER SHALL BE GOVERNED BY, AND CONSTRUED IN
ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW JERSEY
APPLICABLE TO CONTRACTS MADE AND PERFORMED IN SUCH STATE
AND ANY APPLICABLE LAW OF THE UNITED STATES OF AMERICA,
EXCEPT THAT AT ALL TIMES THE PROVISIONS FOR THE CREATION,
PERFECTION, PRIORITY, ENFORCEMENT AND FORECLOSURE OF THE
LIENS AND SECURITY INTERESTS CREATED IN THE REAL PROPERTY
COLLATERAL UNDER THE LOAN DOCUMENTS SHALL BE GOVERNED BY
AND CONSTRUED ACCORDING TO THE LAW OF THE JURISPICTION IN
WHICH THE REAL PROPERTY COLLATERAL IS LOCATED, IT BEING
UNDERSTOOD THAT, TO THE FULLEST EXTENT PERMITTED BY THE
LAW OF SUCH JURISDICTION, THE LAW OF THE STATFE OF NEW JERSEY
SHALL GOVERN THE VALIDITY AND ENFORCEABILITY OF ALL LOAN
DOCUMENTS, AND THE DEBT OR OBLIGATIONS ARISING HEREUNDER.

(b)  Jurisdiction. AT LENDER’S ELECTION, TO BE ENTERED
INITS SOLE DISCRETION, ANY LEGAL SUIT, ACTION OR PROCEEDING
AGAINST BORROWER OR LENDER ARISING OUT OF OR RELATING TO
THIS NOTE OR THE OTHER LOAN DOCUMENTS SHALL BE INSTITUTED
IN ANY FEDERAL OR STATE COURT IN NEW JERSEY, AND BORROWER
WAIVES ANY OBJECTION WHICH IT MAY NOW OR HEREAFTER HAVE
TO THE LAYING OF VENUE OF ANY SUCH SUIT, ACTION OR
PROCEEDING, AND HEREBY IRREVOCABLY SUBMITS TO THE
JURISDICTION OF ANY SUCH COURT IN ANY SUIT, ACTION OR
PROCEEDING. BORROWER DOES HEREBY DESIGNATE AND APPOINT
THE CORPORATION TRUST COMPANY, HAVING AN ADDRESS AT 820
BEAR TAVERN ROAD, WEST TRENTON, NEW JERSEY 08628, ASITS
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AUTHORIZED AGENT TO RECEIVE AND FORWARD ON ITS BEHALF
SERVICE OF ANY AND ALL PROCESS WHICH MAY BE SERVED IN ANY
SUCH SUIT, ACTION OR PROCEEDING IN ANY FEDERAL OR STATE
COURT IN NEW JERSEY, AND AGREES THAT SERVICE OF PROCESS
UPON SAID AGENT AT SAID ADDRESS AND WRITTEN NOTICE OF SAID
SERVICE MAILED OR DELIVERED TO BORROWER IN THE MANNER
PROVIDED IN THE MORTGAGE, SHALL BE DEEMED IN EVERY RESPECT
EFFECTIVE SERVICE OF PROCESS UPON BORROWER IN ANY SUCH SUIT,
ACTION OR PROCEEDING IN THE STATE OF NEW JERSEY. BORROWER
(1) SHALL GIVE PROMPT NOTICE TO THE LENDER OF ANY CHANGED
ADDRESS OF ITS AUTHORIZED AGENT HEREUNDER, (2) MAY AT ANY
TIME AND FROM TIME TO TIME DESIGNATE A SUBSTITUTE
AUTHORIZED AGENT WITH AN OFFICE IN NEW JERSEY (WHICH OFFICE
SHALL BE DESIGNATED AS THE ADDRESS FOR SERVICE OF PROCESS),
AND (3) SHALL PROMPTLY DESIGNATE SUCH A SUBSTITUTE IF ITS
AUTHORIZED AGENT CEASES TO HAVE AN OFFICE IN NEW JERSEY OR
[S DISSOLVED WITHOUT LEAVING A SUCCESSOR.

{c)  Bormrower and/or Guarantor (as applicable) agrees if Borrower and/or
(Guarantor is required to make any deduction or withholding of foreign taxes (or taxes
imposed because Borrower and/or Guarantor is a foreign person or entity) from any
payment due to Lender herein, then the amount payable to Lender upon which such
deduction or withholding is based, shall be increased to the extent necessary to casure
that, after all deductions or withholdings, Lender is paid a net amount equal to the
amount Lender would have been paid in the absence of such deduction or withholding.
At Lender's request, Borrower and/or Guarantor shall provide Lender with documentation
adequate to demonstrate payment of such deduction or withholding by Borrower and/or
Guarantor under this provision,

(d)  No modification or waiver of any provision of the Note or of this
Agreement and no consent by Lender to any departure therefrom by the Borrower shatl
be effective unless such modification or waiver shall be in writing and signed by a duly
authorized officer of Lender, and the same shall then be effective only for the period and
on the conditions provided therein,

(e)  Any condition of this Agreement or any other Loan Document
which requires the submission of evidence of the existence or non-existence of a
specified fact or facts implies as a condition the existence or non-existence, as the case
may be, of such fact or facts, and Lender shall, at all times, be free independently to
establish to its reasonable satisfaction and in its absolute discretion such existence or
non-cxistence.

()  Borrower and each Guarantor, as the case may be, shall executs and
deliver, or cause to be executed and delivered to Lender, all other instruments, certificates
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and agreements as Lender or Lender’s counsel may reasonably require, including, but not
limited to, ¢stoppel certificates stating that the Loan is in full force and effect and that
there are no defenses or offsets thereto, to effect, confirm or assure the rights, remedies
and liens intended to be granted or conveyed to Lender under this Agreement or any
other Loan Document.

(8) A determination that any portion of this Agreement or any of the
Loan Documents is unenforceable or invalid shall not affect the enforceability or validity
of any other provision, and any determination that the application of any provisions of
this Agreement or any Loan Document to any person or circumstance is illegal or
unenforceable shall not affect the enforceability or validity of such provisions it may
apply to ather persons or circumstances.

(h)  Without the consent of, or notice to Bormrower, Lender may add one
or more additional co-agents to this Loan,

21.  Successors and Assipgns.

(a)  Borrower may not assign its rights under this Agreement without the
prior written consent of Lender. Any such attempted assignment in viclation of this
Agreement shall be void and of no effact.

(b)  All covenants and agreements in this Agreernent shall bind and inure
to the benefit of the respective permitted successors and assigns of the parties hereto and
any holder or halders of the Note or any portion thereof.

22.  Waiver of Jury Trial. BORROWER AND LENDER AGREE THAT
ANY SUIT, ACTION OR PROCEEDING, WHETHER CLAIM OR
COUNTERCLAIM, BROUGHT BY BORROWER OR LENDER ON OR WITH
RESPECT TO THIS AGREEMENT OR ANY OTHER L.OAN DOCUMENT OR
THE DEALINGS OF THE PARTIES WITH RESPECT HERETO OR THERETO,
SHALL BE TRIED ONLY BY A COURT AND NOT BY A JURY. BORROWER
AND LENDER EACH HEREBY KNOWINGLY, VOLUNTARILY AND
INTENTIONALLY WAIVE ANY RIGHT TO A TRIAL BY JURY IN ANY SUCH
SUIT, ACTION OR PROCEEDING. FURTHER, BORROWER WAIVES ANY
RIGHT IT MAY HAVE TO CLAIM OR RECOVER, IN ANY SUCH SUIT,
ACTION OR PROCEEDING, ANY SPECIAL, EXEMPLARY, PUNITIVE,
CONSEQUENTIAL OR OTHER DAMAGES OTHER THAN, OR IN ADDITION
TO, ACTUAL DAMAGES. BORROWER ACKNOWLEDGES AND AGREES
THAT THIS SECTION IS A SPECIFIC AND MATERIAL ASPECT OF THIS
AGREEMENT AND THAT LENDER WOULD NOT EXTEND CREDIT TO
BORROWER (AS APPLICABLE) IF THE WAIVERS SET FORTH IN THIS
SECTION WERE NOT A PART OF THIS AGREEMENT.
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23.  Releases of Collateral.

(a)  The Lender may releage, regardless of consideration, the obligation
of any Person or Persons liable for payment of any of the Obligations secured hereby, or
may release any part of the Mortgaged Property or any other collateral now or hereafter
given to secure the payment of the Obligations or any part thereof, without impairing,
reducing or affecting the obligations of the Borrower or Guarantors under the Loan
Documents.

()  Within thirty (30) days of Borrower’s request, provided: (i)
Borrower is not in default hereunder or under any other Loan Document(s); and (ii) no
event has occurred which with the passage of time and/or the giving of notice would
constitute a default hereunder or under any other Loan Document(s), Lender shall release
portions of the Mortgaged Property from the lien created by this Mortgage (“Released
Property”) subject to: (i) Borrower’s payment to Lender of the Release Price {as
hercinafier defined) for the Released Property and (ii) Borrower's delivery to Lender of
documentation evidencing an arms length transaction for the sale of the Released
Property. The Release Price for the Released Property shall be equal to the greater of: (i)
Eighty percent (80.0%) of the net sale price of the Released Property (subject to
reasonable and customary closing adjustments and sales commissions [to be approved by
Lender in Lender’s reasonable discretion]); (ii) Seventy-Five percent (75.0%) of the gross
sale price of the Released Property; and (iii) the minimum Release Price acceptable to
Lender in its sole discretion.

24, Publicity,

(8)  Lender shall have the right to issue news releases, and publicize
and/or advertise the fact that it has provided financing with respect to the project and/or
the Mortgaged Property and in connection therewith Lender shall have the right to
photograph and use pictures of the Mortgaged Property in any such advertisements,
brochures, print, media and other copy. :

(b) At Lender’s request, Borrower, at Lender’s cost and expense, shall
erect a suitable sign or signs at the Mortgaged Property in a location which is clearly
visible to the public and otherwise reasonably acceptable to Lender. The Sign shall be
prepared by Lender and rmay contain, among other things, that financing for the
Mortgaged Property is being provided by Lender and otherwise publicize Lender’s role in
the financing. Lender shall coordinate the placement and maintenance of such signs on
the Mortgaged Property with Borrower.

25.  Counterparts. This Agreement may be executed in any number of
counterparts, each of which shall be effective only upon delivery and thereafter shail be
deemed an original, and all of which shall be taken to be one and the same instrument, for
the same effect as if all parties hereto had signed the same signature page. Any signature
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page of this Agreement may be detached from any counterpart of this Agreement without
impairing the legal effect of any signatures thereon and may be attached to another

counterpart of this Agreement identical in form hereto but having attached to it one or
more additional signature pages.
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IN WITNESS WHEREOF, the undersigned have executed this Loan and
Sccurity Agreement as of the day and year first set forth above.

WITNESS: LENDER:
KENNEDY FUI G, INC.. as Agént

WITNESS:
a Nevada limited liability company
By: OneCap Partners MM, Inc., its
Manager
PriAt 'tlancl B Neonac “Nafe: Vincent Hesser
Title: Prusident

JIIRZO4D0- 143300050
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IN WITNESS WHEREOF, the undersigned have executed this Loan and
Security Agreement as of the day and year first set forth above.

WITNESS: LENDER:
KENNEDY FUNDING, INC., as Agent

By:
Print Name: Name:
Title:
WITNESS: BORROWER:
OneCap Partners 2, LLC,

a Nevada limited liability company

By: OneCap Partners MM, Inc., its
Manager

Pr tN’b&c:&M_ \‘“""‘K By

afne: Vincent Hesser
Title: President

J1392/0400- 1438005v3
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STATE OF NEW JERSEY)

)as.:

COUNTY OF BERGEN )

- T certify that on 2 ; Vil é(p__ 20067;{ wp%m came before

mie ahd this person acknowledged under vath, to my tion, that he:
(a)  executed the attached Loan and Security Agreement; and

(b)  was authonzed 1o ang did execute the attached Loan and Sccurity
Agreement on behalf of and as L. of Kennedy Funding, Inc., the entity
named in this instrument, by virtue of authority granted by its bylaws and board of

directors. /(/(
MV et
0N \EEERG
Notary :‘gmuc of New Jersay
STATE OF Neved~ ) Fiwy Cmnrnls:loz:: g::gzas 2/26/08

¥ 882
COUNTY OF (lark )

I vertify that on June ji 2006, Vincent Hesser came before me in person and
stated to my satisfaction that he:

(a)  made the attached instrurment; and

(b)  was authorized to and did execute this instrument on behalf of and as
President of OneCap Parinors MM, luc. the Manager of OneCap Partners 2, LLC, a
Nevada limited liability company (the *Company™), the entity named in this instrument,
as the free act and deed of the Company, by virtue of the authority granted by its
Operating Agreement and its members.

NOTARY PUBLIC
County of Cidi-Seate of Mavada
HEID! WILLIAMS

No. 00-63815-1

TP LTRSS
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STATE OF NEW JERSEY)
) ss.:
COUNTY OF BERGEN )

I certify that on , 2006, personally came before
me and this person acknowledged under cath, to my satisfaction, that he:

(a) executed the attached Loan and Security Agreement; and

(b)  was authorized to and did execute the attached Loan and Security

Agreement on behatf of and as of Kennedy Funding, Inc., the entity
named i this instrument, by virtue of authority granted by its bylaws and board of
directors.

NOTARY PUBLIC

STATEOF pNwvad~ )
): ss.:
COUNTY OF (Claf )

I certify that on June V-, 2006, Vincent Hesser came before me in person and
stated to my satisfaction that he:

(3) made the attached instrument; and

(b)  was authorized to and did executs this instrument on behalf of and as
President of OneCap Partners MM, Inc. the Manager of OneCap Partners 2, LLC, a
Nevada limited liability company (the “Company™), the entity named in this instrument,
as the free act and deed of the Company, by virtue of the authority granted by its
Operating Agreement and its members.,

NOTARY PUBLIC
of Clack-State of Nevada
HEIDI WILLIAMS
No. 00-63815-1

B My Appoinument Expires June 28,2008

J1392/0400~1438005v3
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SCHEDULE A
DESCRIPTION OF THE COLLATERAL
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. , EXHIBIT “A" . 1|
! i LEGAL DESCRIPTION ~

PARCEL ONE (1):
LOT TWO (2) AS SHOWN ON THAT CERTAIN PARCEL MAP IN FILE 53 OF PARCEL

MAPS, PAGE 93, IN THE OFFICE OF THE COUNTY RECORDER OF CLARK COUNTY,
NEVADA. :" - .7

PARCEL TWO2):

THE SOUTH 1000 FEET OF THE NORTH 2000 FEET (MEASURED AT A RIGHT ANGLE
TO THE NORTH LINE)OF. SECTION 25, TOWNSHIP 32 SOUTH, RANGE 66 EAST,
M.D.B.&M. o .
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SCHEDULE B
PRINCIPAL LOAN DOCUMENTS

Loan Commitment dated June 6, 2006;

Loan and Security Agreement dated as of the date hereof;
Promissory Note dated as of the date hereof;

Mortgage and Security Agreement dated as of the date hereof:
Document Re-Execution Agreement dated as of the date hereof;
Environmental Indemnity Agreement dated as of the date hercof:
Assignment of Leases and Rents dated as of the date hereof:

Assignment of Licenses, Contracts, Plans, Specifications, Surveys,

Drawings and Reports dated as of the date hercof;

9.
10.
1L

Guaranty dated as of the date hereof:
Loan Closing Statement dated as of the date hereof:

UCC-1 Financing Statements.
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SCHEDULE
INTENTIONALLY OMITTED

C-1
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SCHEDULE D

LENDERS

The Simes Family Limited Partnership
Mé&M Funding, Ing.

TLC Funding, Inc.

Josh Duitz

CB&M Funding, LL.C

Lawton Enterprises, Inc. M/P/P
STC Funding, Inc. M/P/P
Bruce Berger

Solomon Berger

Charles Ira Epstein

Jeffrey A. Mayer

Howard Brown

Presidential Investments, Inc.
G&C Investment, Inc.
Evergreen CMF Funding, L1.C
The Hampshire Generational Fund, LP
JW] Financial, Inc.

Flug Funding, Inc.

MMR Funding, LP

M.L. Beer Investments, Inc.
Wilson Kaplen

The Kaplen Foundation

Valley National Bank
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Appendix “1”

Docket 55654 Document 2010-19997



LOAN AND SECURITY AGREEMENT
Between
ONECAP PARTNERS 2, LLC

a Nevada limited Hability company
as Borrower,

KENNEDY FUNDIN G, INC.
as Agent for the
lenders named herein

Date: as of June 15, 2006

313920400-1438005v3

KF00028



PPN A LN~

TABLE OF CONTENTS

Dcﬁ:uuons_

The Lol ..o resesssenceesnmeeesess s

The NOte.........oeeenireereseeeeeescoena

.......................

Grant Of SECUIILY TMEIESE. ..cc...vvvovuvecuianeerrmsessemseens s sosesemsssnmsssessese s 5

Conditions Precedent to Lender’s Obligations ........c..cvceeeeeirereeeienrienn,

Representations and Warranties 0f BOMOWET ..c.......cceeceeesserssossooss oo 9
Survival of Representations and Warranties.....................

Affirmative Covenants.................ocoooooooo ..

Negative Covenants nmeower

Events of Default ........................

Payment of Expenses. AT RN 4 S R T SR A S

Lender’s Right to ASSIgN ..o

Default Interest Rate .................cocovoon

UsurySavmgs .

..........

OIS 11oeivsnnsceiinrisssss s tssssrsesssssseesmssssso sossssess st oesssss s 24

WRIVET O JULY THAL oo
Releases ofCollaleml iz .

Schedules

Schedule A - Description of the Collateral
Schedule B - Principal Loan Documents
Schedule C - Intentionally Omitted
Schedule D - Lenders

J1I92X400+1438005v3

d

KF00027



LOAN AND SECURITY AGREEMENT

THIS LOAN AND SECURITY AGREEMENT (“Agreement”), dated as of
June 15, 2006, between ONECAP PARTNERS 2, LLC, 2 Nevada limited liability
company, having an address at 5440 W. Sahara Avenue, Third Floor, Las Vegas, Nevada
89146 (“Borrower”), and KENNEDY FUNDING, INC. ("Agent™), a New Jersey
corporation having an address at Two University Plaza, Suite 402, Hackensack, New
Jersey 07601, as agent for the leaders identified on Schedule D attached hereto and
incorporated herein by reference, in each case having an address care of Kennedy
Funding, Inc., Two University Plaza, Suite 402, Hackens: k, New Jersey 07601 (the
aforesaid Agent and lenders are hereinafter collectively referred to as “Lender™).

. ——— — A S—

WHEREAS, Borrower has requested that Lender make a loan to Borrower in the
amount of TWELVE MILLION and 00/100 ($12,000,000.00) DOLLARS (the
“Loan™), subject to and upon the terms and conditions hereinafter contained, which Loan
shall be evidenced by a Promissory Note as of even date herewith from Borrower to
Lender (the “Note");

WHEREAS, the Loan is to be secured by certain instruments, agreements and
documents, including, but not limited to, those items identified in the Principal Loan
Documents as set forth on Schedule B hereto and made a part hereof, and payment and
performance of the Loan is to be guaranteed pursuant to that certain guaranty of even
date herewith from Guarantor (as hercinafter defined) to Lender (“Guaranty™);

WHEREAS, capitalized terms not otherwise defined herein shall have those
meanings assigned to them in the Loan Documents (as hereinafter defined); and

WHEREAS, Lender has agreed to make the Loan to Borrower on the terms and
conditions hereinafter set forth,

NOW, THEREFORE, in consideration of the foregoing and of the covenants and
conditions hereinafter set forth, Borrower and Lender hereby agree as follows:

1. Definitions. As used herein:
(@) “Account” or “Accounts Receivable” means, in addition to the
definition of accowmt as contained in the Uniform Commercial Code, the right of
Borrower to receive payment for goods sold or leased or for services rendered which are

not cvidenced by an instrument or chattel paper, whether or not it has been camed by
performance.
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(b)  “Account Debtor” means, in addition to the definition of account
debtor as contained in the Uniform Commercial Code, the person or persons obligated to
Borrower on an Account, or who is represented by Borrower to be so obligated.

{c) “Affiliate” of any Person (as hereinafter defined) shall mean any
other Person which, directly or indirectly, controls or is controlled by, or is under
common control with such Person. For the purposes of this definition, “controls”
(including, with correlative meanings, the terms “controlled by” and “under cormmon
control with”), as used with respect to any Person, shall mean the possession, directly or
indirectly, of the power to direct or cause the direction of the management and policies of
such Person, whether through the ownership of voting securities or by contract or
otherwise.

(d)  “Business Day” shall mean any day upon which banks located in the
State of New Jersey generally are open to conduct regular banking business.

(e)  “Closing Date” shall mean the date o which this Agreement is
cxecuted by the parties hereto and the conditions sct forth in Paragraph 5 are fulfilied to
the satisfaction of Lender.

()  the “Collateral” shail mean the Real Property Collateral, the
Collateral described in Paragraph 4 hereof, any ather collateral described in any Loan
Document and any other property of Borrower and/or Guarantor now or hereafier subject
to a security agreement, mortgage, pledge, assignment or other document granting Lender
a security interest therein and/or securing the Loan.

(8) the “Default Rate” shall have the meaning ascribed thereto in the
Note. :

(h)  “Doilar” or “$” or “dollar” or any other terms of similar import shall
mean United States Dollars, it being understood and agreed that all advances of the Loan
shall be made in U.S. Dollars and repaid or reimbursed in U.S. Dollars without reduction
for currency exchange fluctuation.

()  “Environmental Laws™ shall mean a collective reference when and
as applicable to (i) the Comprehensive Environmentsl Response, Compensation &
Liability Act, as amended, 42 U.S.C. Section 9601 et seq., (ii) the Resource Conservation
and Recovery Act, as amended, 42 U.S.C. Section 6901 et seq., and (iii) any and all other
federal, state and local statutes, laws, rules, ordinances, regulations and executive orders
pertaining to environmental matters applicable to the Borrower’s business and/or
properties, as the same may be amended or supplemented from titne to time.

() “Governmental Authority” or “Governmental Authorities” shall
mean any federal, state, county or municipal governmental agency, board, commission,

2
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officer, official or entity excercising executive, legislative, Judicial, regulatory or
administrative functions of or pertaining to govemment and having jurisdiction over
Borrower, the Guarantor (as hereinafter defined) or the Collateral,

(k)  the “Guarantor” shall mean collectively Vincent Hegser (“Hesser™)
and OneCap Partners MM, Inc., a Nevada corporation.

(0 the “Indemnified Party” and “Indemnified Partics” shall mean Agent
and Lender as well as their directors, officers, trustees, partners, employees, agents,
attorneys and shareholdets.

(m) the “Loan Documents” shall mean this Agreement, the Note, the
Mortgage (as hercinafter defined), the Guaranty and any other documents or agreements
given to Lender by Borrower or the Guarantor in connection with the Loan whether or
not specifically set forth herein.

(n)  “Mortgage” shall mean that certain Deed of Trust and Security
Agreement, given by Borrower, as Trustor, in trust unto Nevada Title Company, as
Trustee, for the benefit of Lender in connection with the Mortgaged Property, which
Mortgage is given as security for the due payment of Borrower’s obligations under the
Note.

(0)  “Person” or “Persons” shall mean any one or more individuals,
partnerships, corporations (inciuding a business trust), joint stock companies, limited
liability company, trusts, unincorporated associations, joint ventures or other entities, or a
foreign state or political subdivision thereof or any agency of such state of subdivision.

(®)  “Personalty” shall mean all Accounts, Accounts Receivable,
Equipment, Inventory, Goods (as such terms are defined in the Uniform Commercial
Code) and other personal property of the Borrower, as more particularly described herein.

(@  “Real Property Collateral” or “Mortgaged Property” shall mean that
certain real property owned or leased by Borrower, situated in Laughlin, Nevada as more
particularly described in Schedule A attached hereto and made 2 part hercof.

()  “Uniform Commercial Code” shall mean the Uniform Commercial
Code, as enacted in the State of Nevada and amended from time to time,

2. The Loan,

(@  Provided that no default shail have occurred and be continuing
hereunder, Lender agrees, subject to the terms and conditions hereinafter set forth, to
advance to Borrower up to TWELVE MILLION and 00/100 ($12,000,000.00)
DOLLARS.
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(b)  Subject to a final closing statement prepared by Lender’s counsel
and executed by Borrower (the “Closing Statement”), the Loan proceeds shall be
disbursed as follows and used only for the following purposes:

(1)  The sum of Two Hundred Forty Thousand and 00/100
($240,000.00) Dollars shall be disbursed on behalf of Borrower on the Closing Date and
simultaneously paid to Lender a5 2 fully earned, non-refundable fee {the “Fee™) in
consideration of Lender’s commitment to make the Loan on the terms and conditions
stated herein. In no event shall the Fee be applied or credited in reduction of any
principal, interest or other sum payable hereunder; and

(2)  The sum of One Hundred Eighty Thousand and 00/100
($180,000) Dollars shall be disbursed by Lender on behalf of Borrower on the Closing
Date and simultaneously paid to Lender ag the balance of the commitment fee
(“Commitment Fee™) due to Lender pursuant to the loan commitment letter entered into
by and between Borrower and Lender, dated June 6, 2006;

(3)  The sum of Fifty Five Thousand and 00/100 (855,000)
Dollats shall be disbursed by Lender on behalf of Borrower on the Closing Date and
simultaneously paid to Cole, Schotz, Meisel, Forman & Leonard, P.A., in payment of its
legal fees;

(c)  The foregoing disbursements may be made, notwithstanding
contrary directions from Borrower , and for such purpose Barrower agrees that:

A.  The foregoing constitutes an irrevocable direction or
authorization to so disburse the funds (said authorization being coupled with an interest)
and no further direction or authorization from Borrower shall be necessary to warrant any
such disbursements; and

B.  All such disbursements shall satisfy the obligations of Lender
to advance funds to Borrower notwithstanding any other agreement or document to the
contrary and shall be secured by the Mortgage as fully as if made by Borrower, regardless
of the disposition by the party to whormn such disbursements are so made,

kR The Note. The obligation of the Borrower to repay all monies advanced by
Lender to Borrower in connection with the Loan shall be evidenced by this Agreement
and the Note. The Loan shall bear interest at the rate(s) set forth in the Note and shall be
payable as provided in the Note with final payment due on the Maturity Date (as defined
in the Note). All of Botrower’s abligations hereunder and under the Note are secured by
the Mortgage and the other Loan Documents. Should the principal of or interest on the
Loan become due and payable on a day other than a Business Day, the maturity thereof
shall be extended to the next succeeding Business Day and, in the case of principal,

313920400 [432005v3

b
KF00031



intercst shall be payable thereon at the rate per annum specified in the Note during such
extension.

4, Grant of Security Interest.

(@)  Borrower hereby assigns and pledges to Lender, and hereby grants to
Lender a security interest in all property of the following types, wherever located and
whether now owned or hereafler owned or acquired by Borrower, whether or not affixed
to the Mortgaged Property, in all proceeds (including, without limitation, amounts
payable under any policies of insurance with respect thereto), and Products (as such term
is defined in the Uniform Commercial Code) thereof in any form, in all parts, accessories,
attachments, special tools, additions, replacements, substitutions and accessions thereto
or therefor, and in all increases or profits received therefrom:

(1)  all Accounts, to the exteat that the same relate to the
Mortgaged Property and/or the operations at the Mortgaged Property;

(2)  alt Equipment (as such term is defined in the Uniform
Commercial Code), and in all of Borrower's machinery and equipment of every kind,
nature and description, as well as trucks and vehicles of every kind and description,
including, but not limited to, trailers, cranes and hoisting equipment, whether presently
owned by Bormower or hereafier acquired, and wherever located to the extent that the
same relate to the Mortgaged Property and/or the operations at the Mortgaged Property;

(3)  all Inventory (as such term is defined in the Uniform
Commercial Code); :

(4)  all General Intangibles (as such term is defined in the
Uniform Commercial Code), to the extent that the same relate to the Mortgaged Property
and/or the operations at the Mortgaged Property;

(5)  all deposit accounts of Borrower with Lender, now or
hereafter existing, and all money, instruments, securities, documents, chattel paper,
credits, claims, performance bonds, payment bonds, all other forms of surety to the extent
that the same relate to the Mortgaged Property and/or the operations at the Mortgaged
Property, and other property of Borrower now or hereafter in the possession or custody of
Lender or any of its agents;

(6)  all Chattel Paper (as such term is defined in the Uniform
Commercial Code), to the extent that the same relate to the Mortgaged Property and/or
the operations at the Mortgaged Property, including, but not limited to, all such Chatte]
Paper now or hereafter left in the possession of Lender for any purpose;

(7)  all Instruments (as such term is defined in the Uniform
Commercial Code), including any negotiable instruments or a securities, or any other
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writing which evidences a right to the payment of money and is of the type which is, in
the ordinary course of business, transferred by delivery with any necessary endorsement
or assignment whether presently owned by Borrower or hereafter acquired, to the extent
that the same relate to the Mortgaged Property and/or the operations at the Mortgaged
Property, including, but not limited to, all such Instruments now or hereafter left in the
possession of Lender for any purpose;

(8)  all Documents (as such term is defined in the Uniform
Commercial Code);

(9)  all Goods (as such term is defined in the Uniform
Commercial Code), to the extent that the same relate to the Mortgaged Property and/or
the operations at the Mortgaged Property whether presently owned by Borrower or
hereafter acquired; and

(10)  all books and records, including, without limitation, customer
lists, credit files, computer programs, print-outs and other computer materials and records
of Borrower pertaining to all of the Collateral,

(b)  Borrower will perform any and all steps requested by Lender to
create and maintain in Lender’s favor a first and valid lien on and security interest in the
Collateral or pledges of Collateral, including, without limitation, the execution, delivery,
filing and recording of financing statements and continuation siatements, supplemental
security agreements, notes, filings with federal government offices and any other
documents necessary, in the opinion of Lender, to protect its interest in the Collateral
which liens shall be exclusive except for those liens expressly permitted elsewhére
herein. Lender and its designated officer are hereby appointed Bormower’s attorney-in-
fact to do all acts and things wlﬁchl.endcrmaydeemnecessarytopcrfwtandconﬁnue
perfected the security interests and Liens provided for in this Agreement, including, but
not limited to, exccuting financing statements on behalf of Borrower.

5. Conditions Precedent to Lender’s Oblizati . Lender shall not be
obligated to make the Loan hereunder unless Lender shall have received the following,
all in form and substance satisfactory to the Lender in all respects:

(@  the Note, duly executed by Borrower;

(b)  the Mortgage, duly executed by Borrower;

(¢) this Agreement, duly executed by Borrower;

(d)  the Guaranty, duly executed by Guarantor;

(e) the Assignment of Leases and Rents, duly executed by Bormower;
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(f)  the Assignment of Licenses, Contracts, Plans, etc., duly executed by
Borrower;

(2) the Environmental Indemnity Agreement, duly executed by
Borrower and Guarantor;

(h)  the Document Re-Execution Agreement, duly executed by Borrower
and Guarantor;

(i)  the Closing Statement, duly executed by Borrower;

()  certificates of insurers, or other evidence satisfactory to Lender,
indicating that Borrower and Guarantor have obtained the policies of insurance as are
required under the terms of the Mortgage;

(k) a paid title insurance policy (without survey exception) in the full
amount of the Loan issued by a title insurance company acceptable to Lender and
insuring the Mortgage as a valid first lien: on the Mortgaged Property, with such
endorsements as Lender shall require and subject to the Permitted Exceptions identified
in the Mortgage;

()  UCC-1 financing statements required to evidence or perfect
Lender’s security interest in the peesonal property now or hereafter owned by the
Borrower and located on or used in connection with the Mortgaged Property and UCC-1
financing statements required to perfect Lender’s security interest in the Collateral;

{m) an appraisal of the Mortgaged Property;
(m)  financial statements and tax returns for Borrower, and the Guarantor;

(0)  evidence of a search of the public records which discloses no
conditional sales contracts, chattel mortgages, leases of personalty, financing statements
or title retention agreements filed or recorded against the Borrower or the Mortgaged
Property;

“Minimum Standard Detail Requirements for ALTA and ACSM Land Title Surveys”
Jointly established by ALTA and ACSM in 2005, as updated, and certified to Lenderby a
registered land surveyor acceptable to the Lender (“Survey™);

(@  copies of all permits or approvals required by Governmental
Authorities to such date with respect to Borrower or the Mortgaged Property, to the
extent the same are necessary and appropriate to operate and develop the Mortgaged

Property.
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()  an environmental audit of the Mortgaged Property (Phase I and, if
necessary Phase I);

(s)  the operating agreement of Borrower certified by the Manager of
Borrower:

(t}  an incumbency certificate of Borower which shall certify the names
and titles of the members of the limited liability company authorized to sign, in the name
and on behalf of Borrower this Agreement and each other Loan Document to be delivered
pursuant to thia Agreement by Borrower, together with the true signatures of such
officers, upon which certificate the Lender may conclusively rely;

(W)  consents of the limited liability company authorizing the transactions
to be entered into by Borrower in connection with this Agreement;

(v)  evidence that the Mortgaged Property is not located in a federal or
state flood hazard area;

(w) certification regarding debts and liens, executed by the owner of the
Mortgaged Property;

(x)  payment of the Short Interest, the Fee (as such terms are defined
herein and in the Note) and other fees and expenses required to be paid to or on behalf of
Lender in connection with the Loan;

(y)  opinions of legal counsel to the Borrower with respect to such
matters as the Lender may reasonably request including, but not limited to, opinions from
Borrower’s local Nevada counsel and Borrower’s New Jersey counsel:

(z)  an opinion of legal counsel to the Guarantor with respect to such
matters as the Lender may reasonably request including, but not limited to, opinions from
Guarantor’s local Nevada counsel and Guarantor’s New Jersey counsel; and

(aa) evidence of the appointment of 2 New Jersey agent to accept service
of process on behalf of the Barrower and Guarantor, pursuant to the requirements of the
Loan Documents; '

(bb) evidence demonstrating current full compliance with all applicable
zoning, health, environmental and safety laws, ordinances and regulations (inciuding,
without limitation, approval of local, private or public sewage or water ufility);

(ec)  certification from Borrower that Borrower is not a party to any
existing or pending or threatened litigation, except as previously disclosed to Lender; and
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(dd) evidence demonstrating receipt of all appropriate approvals meeting
all applicable requirements of all Governmental Authorities having jurisdiction including,
but not limited to, subdivision and site plan approvals, potable water supply, sewage
discharge and sewage connection, use of septic tanks or alternatives,

(ee) satisfactory evidence that all roads and utilities necessary for the full
utilization of the Collateral for its intended purposes have been completed or the
presently installed and proposed roads and utilities will be sufficient for the full
utilization of Collateral for its intended purposes.

(ff}  such other agreements, certificates or other documents as Lender or
Title Insurance Company may reasonably request;

6. resentations and Warranties of Borrower. To induce Lender to
make the Loan pursuant to this Loan Agreement, Borrower hereby represents and
warrants to Lender as follows:

(@ By its acceptance of Lender's funds and execution of the Loan
Documents, Borrower acknowledges, agrees and confirms that it has no defense, offset or
counterclaim for any occutrence in relation to this [oan and Borrower acknowledges that
Lender has complied with all of its obligations under the Loan Documents as of the date
hereof.

(b}  Borrower is a limited liability company, duly organized under the
taws of the State of Nevada and has all requisite power and authority and legal right to
own its property, to carry on its business as it is now being conducted, to enter into this
Agreement and the other Loan Documents entered into by it and to perform all of its
obligations hereunder and thereunder.

{c) The execution and delivery by Borrower of the Loan Documents,
and the performance of its obligations thereunder, have been duly authorized by all |
necessary action, corporate or otherwise, and do not and will not: (i) require any further !
action, consent or approval on the part of the members of Borrower; (ii) violate any
provision of law, rule, regulation, order, writ, judgment, injunction, decree, determination
or award presently in effect having applicability to Borrower, or the members of
Borrower; or (iii) result in any breach of or constitute a default under any indenture or
loan or credit agreement or any other agreement, lease or instrument to which the
Borrower is a party or by which the Borrower o its properties may be bound or affected,
and the Borrower is not in default under any such law, rule, regulation, order, writ,
judgment, injunction, decree, determination or award or any such indenture, agreement,
lease or instrument,
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(d) The Loan Documents have been duly executed and delivered by
Borrower and are legal, valid and binding obligations of Borrower, enforceable against
Borrower in accordance with their respective terms.

. (2)  Except as previously disclosed to Lender, there is no material action,
suit, proceeding, inquiry or investigation, at law or in equity, or before any court,
governmental instrumentality, public board or arbitrator pending or threatened against or
affecting Borrower or any of its properties or rights, wherein an unfavorable decision,
ruling or finding would (i) to the extent not covered by insurance as to which the insurer
has not disclaimed coverage, result in any material adverse change in the financial
condition, business, properties or operations of Borrower; (i) materially or adversely
effect the transactions evidenced by the Loan Documents; (jii) materiatly impair the nght
of either to carry on its business substantially as now conducted; or (iv) adversely effect
the validity or enforceability of the Loan Documents,

(f)  To the best of Botrower's knowledge, Borrower is in compliance
with all laws applicable to Borrower or its properties or assets.

(8)  Borrower is a pre-existing limited liability company and is actively
engaged in the operation of its business. The proceeds of the Loan will be used by
Borrower for the purposes set forth in Paragraph 6(0) in connection with the operation of
Borrower’s business, and the proceeds of the Loan will not be paid over or diverted by
Borrower to any member, manager, officer, director, trustee, shareholder of Borrower,
any Guarantor or any other person.

(b}  The following persons constitute the members of Borrower and their
respective ownership units:

Ascendant Universal Fund 1L,LLC 25 Units
Namale Limited Partnership 74 Units
OneCazp Partners MM Inc. 1 Unit

()  There has been no material adverse change in the condition,
financial or otherwise, of Borrower or the Guarantor since the date of its financial
statements furnished to Lender.

()  Borrower’s propertics and assets reflected on its financial statements
referred to above, and all such properties and assets are fre and clear of all mortgages,
pledges, liens, charges or other encumbrances, except as reflected on such financiai
statements which have been previously provided to Agent.

(k)  Borrower and the Guarantor have each filed all federal, state and
other income or franchise tax returns which are tequired to be filed and have paid all
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taxes due or which may become due pursuant to such retwmns or pursuant to any
agsessment received by it.

)] All timely authorizations, permits, approvals and consents of
Govemmental Authorities which may be required in connection with the valid execution
and delivery of this Agreement and the other Loan Documents and the carrying out or
performance of any of the activities or transactions required or contemplated hereunder or
thereunder have been obtained (and remain in full force and effect).

(m) All financial statements, information and other financial data
fumished by Borrower and the Guarantor to Lender in connection with the Agreement ()
were true, correct and complete in all material respects, as of the date of said financial
statements, information and other data, (ii) such financial statements present fairly the
financial condition of Borrower and the Guarantor at the respective dates thereof and the
results of operations and changes in financial position for the periods to which they
apply, and (iii) there have been no material adverse changes in the financial condition of
Borrower or any Guarantor since the delivery by Borrower or the Guarantor, as the case
may be, to Lender of the most recent financial statements,

(n) Borrower’s assets, at a fair valuation, exceed Borrower’s liabilities
(including, without limitation, contingent liabilities). ‘Borrower is paying its debts as they
become due and Borrower anticipates the continuing ability to pay its debts as they
become due. Borrower has capital and assets sufficient to carry on its business.

(0)  Proceeds from the Loan shall be used only as set forth in this
Agreement, the Closing Statement, and for other proper corporate/limited liability
company purposes. No part of the proceeds of the Loan shall be used, directly or
indirectly, for the purpose of purchasing or carrying any margin stock within the meaning
of Regulation U of the Board of Govemnors of the Federal Reserve System, or for the
purpose of purchasing or carmrying or trading in any stock under such circumstances as to
involve Borrower in a violation of Regulation U of the Board of Governors of the Federal
Reserve System. In particular, without limitation of the foregoing, no part of the
proceeds from the Loan are intended to be used to acquire any publicly-held stock of any
kind. As used in this subparagraph (0), the terms “margin stock” and “purpose of
purchasing or carrying” shall have the meanings assigned to them in the aforesaid
Regulation U, and the term “publicly-held,” in respect to securities, shall have the
meaning assigned to it in Section 220.7(a) of Regulation T of the Board of Governors of
the Federal Reserve System.

(p)  Borrower is not in violation of or in default under (nor on the
Closing Date is there any waiver in effect which, if not in effect, would result in a
violation or default under) any provision of Borrower's bylaws/operating agreement, or
under any provision of any agreement, indenture, evidence of indebtedness, loan or
financing agreement, certificate, lease or other instrament to which it is a party, or by

ii
31392/0400-1435005v3

13

KF00038



which it is bound, or of any law, governmental order, rule or regulation, in any such case
under this subparagraph (p) so as to affect adversely in any material manner its business,
assets or financial conditions.

(@  All statements, representations and warranties made by Borrower or
any other person in this Agreement, any other Loan Document and any other agreement,
document, certificate or instrument previously furnished or to be furnished by said person
to Lender under this Agreement or in connection with the Loan: (i) are and shall be true,
correct and cornplete in all material respects at the time they were made and, in the case
of those made prior to the Closing Date, on and as of the Closing Date, (ii) do not and
shall not contain any untrue statement of a material fact at the time made, and (iii) do not
and shall not omit to state a material fact at the time made necessary in order to make the
information contained herein or therein not misleading or incomplete. Borrower
understands that all such statements, representations and warranties shall be deemed to
have been relied upon by Lender as a material inducement to provide the Loan.

(r)  No person is entitled to receive from Borrower any brokerage
commission, finder’s fee or similar fee or payment in connection with the consummation
of the transactions contemplated by this Agreement except as provided in Section 2 of
this Agreement. No brokerage or other fee, commission or compensation is to be paid by
Lender by reason of any act, alleged act or omission of Borrower with respect to the
transaction contemplated hereby,

(s) Borrower has no knowledge of any of the following;

(1)  The release or threatened release of any hazardous substance,
pollutant or contaminant as each such term is presently defined in any applicable
Environmental Laws resulting from any activity by or on behalf of Borrower or any
predecessor in interest to the Mortgaged Property, including, without limitation, the
generation, handling, storage, treatment, transportation or disposal of any hazardous
substance, pollutant or contaminant at any of the past or present business locations and
facilities of Borrower; or

(i)  Any past or fisture action taken or to be taken by any federal,
state, county or municipal Governmental Authority or by any other person under any
applicable Environmental Laws concerning the release of any hazardous substance,
pollutant or contamtinant into the soil, air, surface or subsurface water or the environment
in general from any of the past or present business locations and facilities of Borrower; or

(ii)  Any claims or actions brought or which are threatened to be
brought by any Person against Borrower for damages occutring at or outside of any of the
Past or present business locations and facilities of Borrower resulting from the alleged
release or threatened release of any hazardous substance, pollutant or contaminant by
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Borrower or any predecessor in interest, including, without limitation, claims for health
effects to Persons, property damage and/or damage to natural resources.

(t (A) Borrower's address set forth above is the location of
Bomrower’s chief executive office, and is the only location where Borrower keeps its
records concerning its Accounts, and its inventory and equipment. (B) Within four (4)
months of the date of this Agreement, none of Bormower's assets have been moved from
any jurigdiction or other locations than the present location of assets set forth above
except for mventory or equipment purchased or sold by Borrower in the ordinary course
of business from persons or entities customarily selling such inventory or equipment. (C)
As of the date hereof, no inventory is now stored with a bailee, warchouseman or similar
party. (D) As of the date hereof, Borrower does not hold any goods belonging to third
parties or in which other parties have an interest, including any goods sold on a bill and
hold basis. (E) Borrower does not presently purchase or otherwise hold goods on a
consignment basis. (F) None of Borrower's inventory is of a nature that contains any
labels, trademarks, trade names, or other identifying characteristics which are the
properties of third parties, and the use of which by Borrower is in violation of the rights
of such third parties or under license, royalty or similar agreements with any third parties.
(G) No persons hold any goods of Borrower. (H) Borrower has not purchased any
inventory or equipment except in the ordinary course of business for value and from
persons customarily in the business of selling such inventory or equipment. (I) Borrower
does not hold any instrument or chattel Paper connected with any Account. (J) Borrower
does not own any trademarks, trade names, patents or copyrights. (K) No surety bonds
have been issued on behalf of Borrower with respect to any contracts or purchase orders
out of which Accounts Receivable have arisen or are expected to arise.

(u) Borrower is the owner and the operator of the Mortgaged Property.

2 Survival of Representations and Warranties. The foregoing

representations and warranties shall survive the execution of this Loan Agreement and
the closing of the Loan.

8. Aflirmative Covenants, To induce Lender to make the Loan pursuant to
this Agreement, Borrower hereby covenants and agrees that 50 long as the Loan ghall
remain outstanding hereunder, Borrower shall comply with the following covenants:

(a)  Borrower shail keep and maintain complete and accurate books,
accounts and records. Borrower shall permit access thereto and examination thereof by
Lender and any authorized representatives of Lender, at all reasonsble times and places
during normal business hours (including the right to make copies thereof at the cost and
expense of Borrower).

(b)  Borrower shall comply in ali material regpects with all applicable
federal, state, county and municipal laws, rules, regulations and orders of any
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Govemmental Authority having jurisdiction over Borrower, subject to the limitations
expressly set forth in the Mortgage, except to the extent contested in goad faith and by
proper proceedings or where the failure to so comply would not have a material adverse
effect on Bomower, including, without limitation, all Environmental Laws and health and
safety laws.

(¢}  Borrower shall promptly notify Lender of the occurrence of any
Event of Default or an event which, with the giving of notice or passage of time or both,
would constitute an Event of Default and of the occurrence of any event or the
commencement of any action, suit or proceeding whickh, if adversely determined, would
adversely affect the condition, financial or otherwise, of Borrower or Guarantor.

(d)  Borrower shall indemnify, protect, defend and save harmless the
Indemnified Parties from and against (i) any and all losses, damages, expenses or
liabilities of any kind or nature ard from any suits, claims, or demands, by third parties
including reasenable counsel fees incurred in investigating or defending such claim,
suffered by any of them and caused by, relating to, arising out of, resulting from, or in
any way connected with the Loan and the transactions contemplated herein, and (ii) any
and all losses, damages, expenses or liabilities sustained by Lender in connection with
any environmental sampling or cleanup relating to any properties or assets owned or
otherwise used by Borrower in the operation of its business, or mandated by any
Environmental Law; provided, however, Borrower shall not be obligated to indemnify,
protect, defend and save harmless an Indemnified Party, if the loss, damage, expenge or
liability was caused by or resulted from the gross negligence or willful misconduct of that
Indemnified Party. In case any action shall be brought against an Indemnified Party
based upon any of the above and in respect to which indenmity may be sought against
Borrower, the Indemnified Party against whom such action was brought, shall promptly
notify Borrower in writing, and Borrower shall assume the defense thereof, including the
employment of counsel selected by Borrower and reasonably satisfactory to the
Indemnified Party, the payment of all costs and expenses and the right to negotiate and
consent to setilement, Upon reasonable determination made by the Indemnified Party,
the Indemnified Party shall have the right to employ separate counsel in any such action
and to participate in the defense thereof at the Indemnified Party’s cost and expense.
Borrower shall not be liable for any settlement of any such action effected without its
consent, but if settled with Borrower's consent, or if there be a final judgment for the
claimant in any such action, Bommower agrees to indemnify and save harmless said
Indemnified Party against whom such action was brought from and against any loss or
liability by reason of such settlement or Judgment, The provisions of this subparagraph
(d) shall survive the termination of this Agreement and the final repayment of the Loan,

(¢)  IfLender shall so require, Borrower agrees to establish and maintain
at a banking institution of Lender’s choice a lockbox, in accordance with Lender’s
standard lockbox agreement in effect from time to time, and to direct all Account Debtors
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to make remittances on all Accounts to said lockbox. Any and all remittances received in
said lockbox may be applied to the Obligations of Borrower to Lender in accordance with
Paragraph (g) hereof.

() If, notwithstanding the notices to Account Debtors to remit
Payments on Accounts to the lockbox referred to above, Borrower receives any payments
on Accounts or ather Collateral, Borrower agrees to receive any and al! payments and
remitiances on Accounts and Inventory and other Collat , including cash, checks,
drafts, notes, acceptances or other forms of payment in trust for Lender and to deliver
such payments in the identical form in which they were received, together with collection
reports in form satisfactory to Lender.

(8)  All proceeds of any Account(s) and inventory and other Collateral
which are delivered to or otherwise received by Lender for application to the Loan
provided for herein shall be deemed received as of the date of actual receipt by Lender,
and shall be applied by Lender on account of the Obligations upon Lender’s receipt of
same; provided, however, that no checks, drafts, or other Instruments received by Lender
shall constitute payment to Lender unless and until such item of payment has actually
been collected by Lender, For the sole purpose of calculation of interest due to Lender
from Borrower, all such proceeds and other payments on account of the Loan provided
for in this Agreement, irrespective of the type or form of payment thereof shall not be
considered applied on account of the Obligations until actual clearance of such funds,

(h)  Borrower shall maintain ail of its property in good working
condition, ordinary wear and tear excepted (including obsolete and abandoned property).

()  Borrower shall, within ten (10) days of the end of each month,
deliver to Lender an aging of its Accounts and report of its inventory, and an aging of its
accounts payable in such form as may be reasonably acceptable to Lender, and within
thirty (30) days of the end of each mouth, a duly compieted accounts receivable
reconciliation report in such form as may be reasonably acceptable to Lender.

(i)  Borrower will continue to hold all necessary licenses and permits for
the operations of their business, including but not limited to contract vendor registrations
and account numbers.

(k)  Lender (by any of its officers, employecs and agents) shall have the
right, at any time or times during Borrower’s usual business hours (provided reasonable
prior notice is given except if an Event of Defauit has occurred and is continuing), to
inspect the Collateral, all records related thereto (and to make extracts from such records)
and the premises upon which any of the Collateral is located, to discuss Borrower's
affairs and finances with any person and to verify the amount, quality, quantity, value and
condition of, or any other matter relating to, the Collateral.
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(1) (A) Lender shall have the right at any time and from time to time,
without notice, to notify Account Debtors to make payments to Lender, to endorse all
items of payment which may come into its hands payable to Borrower, to take control of
any cash or non-cash proceeds of Accounts and of any returned or repossessed goods; to
compromise, extend or renew any Account or deal with it as it may deem advisable, and
to make exchanges, substitutions or surrenders of Collateral, to notify the postal
authorities, after an Event of Default, to deliver all mail, correspondence or parcels
addressed to Borrower to Lender at such address as Lender may choose. (B) Bomrower
herewith appoints Lender or its designee as Attorney-in-Fact to endorse Borrower’s name
on any checks, notes, acceptances, drafts or any other instrument or document requiring
said endorsement and to sign Borrower’s name on any invoice or bills of lading relating
to any Account, or drafis against its customers, or schedules or confirmatory assignment
on Accounts, or notices of assignment, financing statements under the Uniform
Commercial Code, and other public records, and in verification of Accounts and in
notices to Account Debtors. (C) Lender shall have no obligation to preserve any rights
against any Person obligated on any Account, chattel paper, instrument or other item of
Collateral, Lender shall not be permitted to exercise the rights granted to it under the
foregoing clauses (A) and (B) prior to an Event of Default.

(m) Borrower will furnish Lender with at least ten (10) days’ prior
written notice of any change in location of or addition to its chief executive office, the
office where it keeps its records conceming its Accounts, its location of Inventory,
Equipment and other assets, and other business locations,

(n)  Pay and discharge, and require its subsidiaries to pay and discharge,
when due, all taxes, assessments or other governmental charges imposed on them or any
of their respective propertics, unless the same are currently being contested in good faith
by appropriate proceedings and adequate reserves are maintained therefor.

(0)  Operate its properties, and cause those of its subsidiaries ta be
operated in compliance with ail applicable orders, rules and regulations promulgated by
the jurisdictions and agencies thereof where such properties are located and duly file or
cause to be filed such reports and/or information retems as may be required or
appropriate under applicable orders, regulations or law.

(P)  Permit the Lender's representatives and/or agents full and complete
access to any or all of the Borrower’s and its subsidiaries’ properties and financial
records, to make extracts from and/or audit such records and to examine and discuss the
Borrower’s propertics, business, finances and affairs with the Borrower’s officers and
outside accountants,

(@)  Obtain licn releases and lien waivers, in a statutory standard form, as
and when Borrower pays contractors, materialmen, laborers providing labor, cquipment,
or materials to the Mortgaged Property and submit copies of the same to Lender.
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(f)  Hesser shall retain and exercise management and control of OneCap
Partners MM, Inc., the Manager of Borrower and OneCap Partners MM, Inc. shall
continue to be the Manager of Borrower.

(s)  Borrower and/or Guarantor shall, no later than June 30, 2006,
provide Lender with evidence to Lender’s sole satisfaction, that The Corporation Trust
Company has been appointed as Guarantor’s New Jerscy Agent for service of process.

9. Negative Covenants of Borrower. To induce Lender to make the Loan

pursuant to this Agreement, Borrower hereby covenants and agrees that so long as the
Loan shall remain cutstanding, Borrower shall not:

(8)  Except for Permitted Encumbrances as set forth in the Mortgage, at
any time: (i) create, incur, assume or suffer to exist any mortgage, deed of trust, pledge,
security interest, encumbrance, lien or charge of any nature upon or with respect to
Borrower's assets and properties or (ii) sign or file under the Uniform Commercial Code
of any jurisdiction a financing statement which names Borrower as a debtor or (iii) sign
any security agreement authorizing any secured party thercunder to file such financing
statement. Borrower further covenants and agrees not to grant any similar negative
pledge to any other lender,

(b)  Except as to the sale or disposition of assets which are obsolete or
wom out and are no longer used or useful in the conduct of its business, convey, sell,
lease, assign, transfer, hypothecate or otherwise dispose of any of its now or hereafler
acquired property, business or assets.

(¢)  Create, incur, suffer to exist, assume, guaranty, endorse, become a
surety, or otherwise become liable for the debt or other obligations of any other Person
whether directly or indirectly, or make or incur any advance, purchase commitment, other
obligation or loan for the direct or indirect purpose of paying or discharging any such
obligations.

(d)  Make any advance, loan, extension of credit or capital contribution
to, or purchase any stock, bonds, notes, debentures or other securities of or any assets
constituting a business unit of, or make any other investment income, any Person.

(¢)  Enter into any merger or consolidation or liquidate or wind-up or
dissolve itself (or suffer any liquidation or dissolution) or convey, sell, lease, assign,
transfer or otherwise dispose (directly or indirectly) of all or substantially all of its
property, business or assets or make any material change in its present method of
conducting business or permit any corporate guarantor to do any of the foregoing.
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IN THE SUPREME COURT OF THE STATE OF NEVADA

VINCENT W. HESSER, an individual,
Appellant,
VS.

KENNEDY FUNDING, INC., a New Jersey|
corporation,

Respondent.

Electronically Filed

010 12:32 p.m.
Supreme Couréﬁgqc ) LindemanIO

APPEAL FROM EIGHTH JUDICIAL
DISTRICT COURT

APPENDIX TO

APPELLANTS’ OPENING BRIEF

HAROLD P. GEWERTER, ESQ.
Nevada Bar No. 499

HAROLD P. GEWERTER, ESQ., LTD.
2705 Airport Drive

North Las Vegas, Nevada 89032
Telephone: (702) 382-1714

Fax: (702) 382-1759

Attorney for Appellants

Docket 55654 Document 2010-19997
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CERTIFICATE OF SERVICE BY MAIL
| hereby certify that on the 3™ day of August 2010, | personally served a true copy of the
foregoing APPENDIX TO APPELLANT’S OPENING BRIEF, by placing a true copy thereof
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in the United States Mail,

Richard F. Holley, Esq.

postage fully prepaid, addressed as follows:

Ogonna M. Atamoh, Esqg.

Santoro, Driggs, Walch,

Kearney, Holley & Thompson

400 South Fourth Street,

Las Vegas, NV 89101
Fax: (702) 791-1912

Third Floor

/s] _Michele Aceves
An Agent of HAROLD P. GEWERTER, ESQ., LTD.




