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ONECAP PARTNERS MM, INC, 2 Nevada
- individual, DOE INDIVIDUALS I through X

ORIGI NA L Clectroricaiy Filed

02/18/2010 02:59:38 PM

e

ORDR N - ’ . 1
RICHARD F. HOLLEY, ESQ. Q%_‘ 2 S :

Nevada Bar No. 3077
OGONNA M. ATAMOH, ESQ. ' _ CLERK OF THE COURT

Nevada Bar No. 7589 | s

SANTORO, DRIGGS, WALCH, _ ;
KEARNEY, HOLLEY & THOMPSON - '
400 South Fourth Street, Third Floor B : :
Las Vegas, Nevada 89101 3
Telephone:  702/791-0308 : ‘ o
Facsimile: 702/791-1912 :

Attorneys for Kennedy F; unding, Inc.

DESTRICT COURT

CLARK COUNTY, NEVADA
KENNEDY FUNDING, IN C., aNew Jersey
corporation, S
' -[ Case No.: AS582746
Plaintiff, Dept. No.: XI
v.

corporation; VINCENT W. HESSER, an
and ROE CORPORATIONS [ through X,

Defendants.

ORDER AWARDING DAMAGES PURSUANT TO PLAINTIFE'S MOTION FOR
SUMMARY JUDGMENT '

Plaintiff KENNEDY FUNDING, INC.’s (“Plaintiff’s”) evidentiary hearing for damages i

arising from Plaintiff’s Motion for Summary Judgment (“Motion for Summary Judgment”) came 1

before the Court on November 5, 2009, at 9:00 a.m. Harold P. Gewerter, Esq. of the law firm

Harold P. Gewerter, Esq., Ltd., appeared on behalf of Defendants ONECAP PARTNERS MM, § -

INC. (“Onecap™ and VINCENT W. HESSER ("Hessery (collectively “Defendants™), and
Ogonna M. Atamoh, Esq. of the law firm of Santoro, Driggs, Walch, Kearney, Holley &

Thompson appeared on behalf of Plaintiff, with no other appearances having been made.
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Kim Vaccarella testified at the evidentiary hearing on behalf of Plainti#t regarding
Plaintiff’s calculations of damages, and Defendénts cross-examined Ms. Vaccarela. Matthew
Lubawy testified on behalf of Defendants and Plaintiff ‘cross-examined Mr. Lubawy. During
oral argument at the hearing, Defendants raised for the first fime the propriety eafj%’laintift‘s
authorization to commence the above-captioned action on behalf of the Co-Lendes, ‘At the
conclusion of the hearing, this Couﬁ ordered further briefing on the issue of Plainti€fs authority
to proceed on behalf of the Co-Lenders and ordered supplemental briefing on that '-i.ssue to 'be.
filed by Plaintiff no later than November 19, 2009, and any responsive pleading ém-?hat issue
from Defendants no later than December 3, 20‘09._ This Court scheduled an in-chansbres hearing

for December 4, 2009, to address the issue of Plaintiff’s authority to pfoceed 6n behadf«f the Co-

Lenders,

On November 19, 2009, Plaintiff filed the Su_pplemexital Declaration of Kewin Wolfer in

support of its position that Plaintiff had authority to proceed on behalf of the Co-Lemsles, and on

or about December 2, 2009, Defendants filed their Clarified Supplemental Damages: Suibmission. -

- The Court having heard the argument of counsel and tesﬁmony of witnesses;, aad having
reviewed and examined the papers, pleadings aﬁd records on file in the above-em‘itl‘_ed matter,
including Plaintiff’s Motion for Summary Judgment and the supporting Affidawit of Kevin
Wolfer, filed September 22, 2009, Deféndants’ Opposition to Motion for Summary fudgment,
filed on or about October 6, 2009, Plaintiff’s Reply in Support of the Motion for Summary
Judgment, filed October Zd, 2009, the Affidavit of Ogonna M. Atamoh, Esq., filed Bowember 3,
2009, the Declaration of Kim Vaccarella filed November 3, 2009, the memorandum s Costs and
Disbursements filed November 3, ‘2009; the Supplemental Declaration of Kevin Wolfer filed
November 19, 2009, and Defendants Clarified Supplemental Damages Submissiomn. .ﬁled on or
about December 2, 2009, and good cause appearing therefore;

Pursuant to the findings of fact and conclusions of law placed on the recod at the
Evidenfiary'Hearing and incorporated herein pursuant to Rule 52 of the Nevada Restes of Civil

Procedure, and good cause appearing, and this Court having previously enteredt an Order
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Granting Plaintiff’s Motion for Summary Judgment as to liability only on Novernber 4, 2509,

this Court enters summary judgment against Defendants as to damages and rules as followss -

FINDINGS OF FACTS

1. The Court makes these findings of fact by construing the plcadmgs and pmdf in

the light most favorable to the non- movmg party, drawing all reasonable inference in their fasor.

2. This order incorporates by reference the Findings of Undisputed Facts prewomly 3

entered by this Court on November 4, 2009, pursuant to the Order Granting Motion for Summ{ry

Judgment in favor of Plaintiff.

3. There Is 110 genuine issue of material factthat Plaintiff has the express authomyta |

act on behalf of the Co-Lenders pursuant to the respective Co-Lenders Agreements as referened

in and subrmtted with the Supplemental Declaration of Ken Wolfer filed on November 19, 2('}19

and that Plaintiff has kept the Co-Lenders apprised of the status of the Borrower S bankrmmy

case and the above-captioned Guarantor Action.

4, This order incorporates the Court’s previous dctermmatxon that the abave-
captioned action against the Defendants is not limited: due to the mab1hty of the lender to pmeﬁed
with foreclosure as a'result of the setllement in the bankruptcy proceeding with Debtor Nevala
Ueno Mita, LLC (“Debtor in bankruptey”), Bankruptcy Case No. 08-25487-BAM.

5. There is no genuine issue of material fact that the deficiency damages io e
awarded to plaintiff consist of general damages in the amount of $16,802,025.64, attorneys: fs
in the amount of $39,755.00 and costs in the amount of §2,131.45, for a total judgment in fawr
of Plaintiff and against Defendants in the amount of $16,843,912.09.

- CONCLUSIONS QF LAW

l. Plaintiff established the amount of damnages due and owing from Defendantsin

the amount of $ 16,802,025. 64 attorneys fees in the amount of $39,755.00 and costs ir fie

amount of $2, 131 45, for a total amount of $16,843,912. 09
2. Plaintiff has the express authority to act an behalf of the Co-Lenders pursuamtip

the Co-Lenders Agreement as referenced in the Supplemental Declaratxon of Ken Wolfen }ﬁlad

on November [9, 2009.
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ORDER GRANTING SUMMARY JHDGMENT

1. Based upon the foregoing, IT [S HEREBY ORDERED, ADJUDGED, AN}ZI(1

DECREED THAT Plaintiff’s Motion for Summary J udgment is GRANTED in its entirety,

"2 IT [S FURTHBER ORDERED, ADJUDGED, AND DECREED THAT Plaintiff ;

is awarded monetary damages against Defendants and in favor of Plaintiff consisting of damage&

in the amount of $16,802,025.64, attomeys fees in'the amouat of $39,755.00 and costs in the

amount of $16,843,912.09.

3. IT IS FURTHBER ORDERED, ADJUDGED, AND DECREED THAT in the "

event the Debtor in bankruptcy satisfies the indebtedness owing to Plaintiff, Plaintiff will cease |

its efforts to enforce the judgment against Defendants,
4, IT IS FURTHBER ORDERED, ADJUDGED, AND DECREED THA’IF

Dcfendants’ ability to make a claim against the Debtor in bankruptcy is not impeded as a resubl | A

of the Defendants’ satisfaction of the obhganon to Plaintiff.

IT IS SO ORDERED.

Dated this {F day of FEPREIY 5410

Submitted by:

SANTORO, DRIGGS, WALCH, KEA
HOLLEY, & THOMP,

e /‘

By /
Richarwgy, Esq.
Nevad r No. 3077

Ogonna M. Atamoh, Esq.

- Nevada Bar No. 7589

400 S. Fourth Street, Third Floor
Las Vegas, NV 89101
Attorneys for Plaintiff
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ﬁICI-éARD F. HOLLEY, ESQ. .
evada Bar No. 3077 )

OGONNA M. ATAMOH, ESQ. C&« -
Nevada Bar No. 7589

SANTORO, DRIGGS, WALCH,
KEARNEY, HOLLEY & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101 '
Telephone;  702/791-0308
Facsimile:  702/791-1912

CLERK OF THE COURT

Attorneys for Kennedy Funding, Inc.

DISTRICT COURT
- CLARK COUNTY, NEVADA
KENNEDY FUNDING, INC,, a New Jersey
© corporation, .
: ‘ Case No.: AS582748
Plaintiff, Dept. No.: X1
V.

ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS I through X;

and ROE CORPORATIONS | through X,

Defendants.

JUDGMENT AGAINST ONECAP. PARTNERS MM, INC. AND VINCENT W. HESISER
‘——_-'“\-_ﬁ‘_—'

This matter came before the Court on Plaintiff Kennedy Funding, Inc.’s (“Plaimtiff’y

evidentiary hearing on damages arising from the Motion for Summary Judgment Aiigahst

Defendants ONECAP PARTNERS MM, INC. (“Onecap™ and VINCENT W. HESSER |

(“Defendants”) (the “Motion™), filed with the Court on September 22, 2009, and came @0 for
evidentiary hearing as to damages on November 5, 2009, at 9:30 a.m. before the Hongseable
Elizabeth Gonzalez.

The Court having read and considered the papers and pleadings on file herein and Eraving
heard the testimony of Kim Vaccarella, Controller for Plaintiff, and the testimony of Masitthew

Lubway, appraiser for Defendants, and consistent with the Order Granting Motion for Suzwsmary
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interest as of October 31, 2009 in the amount of $4,768,000.00, foreclosure costs in the amomn;

of $19,024.50, appraisal fees in total amount of $9,500.00 (CBRE in the arﬁount of $7,SOO¥.@(§'

Judgment as to liability entered November 4, 2009, against Defendants, attached heretor %xs

Exhibit “1”, and the subsequent Order Awarding Damages Pursuant to Plaintif€’s Motion ﬁ?orf

Suramary Judgment entered concurrently herewith, and the Court being fully advised, and gmxd :

cause appearing therefor,

IT 1S ‘HEREBY ORDERED, ADJUDGED and DECREED that Plaintiff shall _recmm§ .
from DEFENDANTS ONECAP PARTNERS MM, INC. and VINCENT W. HESSER, jomﬁy;

and severally, the amount of $16,802,025.64, excluding aﬂorney s fees and costs, consisting, a:af 3

the principle balance of $12,000,000.00 due under the Loan and Secunty Agreement, accrmmg'

and Vernou Martin $2,000.00), miscellaneous costs in the amount of $5,501.14. Post-judgmmii-
interest continues to accrue on the principal balance at a default rate of twenty-five perczmmi

(25%}) per annum, or $8,333.33 per diem.

IT IS HEREBY ORDERED, ADJUDGED and DECREED that Plaintiff shall recewver
from DEFENDANTS ONECAP PARTNERS MM, INC. and VINCENT W. HESSER attomew’s .
fees as of November 3, 2009 in the amount of $39,755.00, and costs 4s of November 3, 200"3?*-:41_3_ :

the amount of $2,131.45 incurred by Santoro, Driggs, Walch, Keamey, Holley & Thompson,
IT IS FURTHER ORDERED that Plaintiff is entitled to recover post-judgment attomeyf s'
fees and costs incwrred in executing and enforcing the Judgment.

IT IS FURTHER ORDERED that Plaintiff is entitled to recover post-judgment intcmfs_[é

on the principal balance of $16,802,025.64 at the rate of 25% per annum or $8,333.33 per diepm. ,

IT IS FURTHER ORDERED that to the extent the real property securing Plaintiff’s Lam:{
is sold or refinanced and such proceeds are paid to Plaintiff, any such proceeds shall be deducted
from the judgment amount and accruing interest entered herein against DEFENDAM—TS

ONECAP PARTNERS MM, INC. and VINCENT W, HESSER in favor of Plaintiff.

06209-09/563899.doc
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IT IS FURTHER ORDERED that the Court expressly directs the enty of a final

Judgment, as there is no just reason for delay.

[T IS SO ORDERED.

A \0
Dated this |} day of @@VU@{‘:‘ 206{

S‘ubmitfcd by:
SANTORO, DRIGGS, WALCH, KEARNEY,
HOLLEY & THOMPS
N y .
i , Esq. .
Ogonnla M- Ata.moh, Esq.
ar No. 7589
400 S. Fourth Street, Third Floor

Las Vegas, NV 89101
Attorneys for Plaintiff
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RICHARD F. HOLLEY, ESQ. FILED

Nevada Bar No. 3077 -

OGONNA M. ATAMOH, ESQ .
Nevadd Bar No. 7589 NOV - 4 2023
SANTORO, DRIG(JS WALCH, .
KEARNEY, HOLLEY & THOMPSON : O M
400 South Fourth Street, Third Floor © GLERKQF COURT

Las Vegas, Nevada 89101 .
Telephone: 702-/79_1-0308
Facsimile:  702/791-1912

Attorneys for Kennedy Funding, Inc. -

DISTRICT COURT
CLARK COUNTY, NEVADA

KENNPDY FUNDING, INC., a New Jersey
corporation,

A s 7 T N ST S Y

— pem
- Q

. - Case No.: AS 82746
Plaintiff, : Dept. No.: X1

[\

V.

ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W. HESSER,an :

KEARNEY, HOLLEY & THOMPSON
= G

SANTORQ, DRIGGS, WALCH,

15 | individual; DOE INDIVIDUALS I through X;’
15 and ROE CORPORATIONS I through X,
Def‘endants A i
17 ’
- P‘-.._,;-“’ .
- 18 . : ,
p 9 'ORDER GRANTING PLAINTIFF"S MOTION FOR SUMVIARY JUDGMENT _
2'0 Plaintiff KENNEDY FUNDING, INC.’s, (“Plaintiff”) Motion for Summary Judgmem _
2 {*Motion for Summary Judgment") having come on for hearing on October 27, 2(1!09 at 9; 00 |
" am. Harold P. Gewerter, Esq. of the law firm Harold P. Gewerter, Esq., Ltd appeared cm
- behatf of Defendants ONECAP PARTNERS MM, INC. .(“Onecap™) and VINCENT W’
" || HESSER (“Defendants”), and Ogonna M Atamoh, Esq. of the law firm of Santom, Driggss,
’s Walch; Kearney, Holley & Thompson appeared on behalf of Plaintiff, with no other ajppearanc«ms -
6 I having been made. The Court having heard the argument of counse! and having reviewed anu
2
7 examined the papers, pleadings and records on ﬁle in the above-entitled matter, including
2
Plaintiff’s Motion for Summary Judgment and the supporting Affidavit of Kevin Wolfer, filedl -

06209-00/519467
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September 22, 2009, Defendants’ Dpposition to Motion for Summary Judgment, filed ‘on or

2 | about October 6, 2009, and Plaintiff's Reply in Support of the Motion for Summary Judgment,
3 || filed October 20, 2009, and good cause dppearing therefore; -
4 Pursuant to the findings of fact aned conclusions of lawr placed on the record at the hearing
5 || and incorperated herem pursuant te Rule 52 of the Nevada Ru!es of Civil Procedure, and good f
6 |I cause appearing, this Court enters summary Judgment against Defendants and rules as follows:
7 FINDINGS OF UNDISPUTED FACTS _
8 L, ’I‘he Court makes thesz finelings of fact by construing the pleadings and proofin
9 || the light most favotable to the non-moving party, drawing all reasonable inference in their favor.
§ 10 2. There is no genuine issue of material fact that there was a binding contract |
§?§ 11 || between Plaintiff Kénnedy Funding, Inc. and OneCap Partpers 2; LLC (“OneCap Partners”),
éE 12 | entitled the “Loan and Security Agreememt” (the '“Loa.n Agreement”) dated June 15, 2006, for |
g g 13 || OneCap Partners’ purchase of unimjroveet real property consisting of 78,74+ acres of raw land
_ %é‘x 14 || located along Casino Drive and the Colorado River in Laugh!m Nevada 89029, Clark County
00:' ¥ 15 Assessor Parcel Numbers 264-25-101-00% and 264:25-201- 001 (the “Property”) for a pu’rch-ase'
g § 16 || price of TWELYE MILLION DOLLARS ¢3 1'2,000,000.00).' .
(ﬁx 17 3. There is no genuine issue of material fact that the Loan Agreemment is evidenced
1'8 by a Promissory Note dated June 15,2006, in the amount of $12,000,000.00, mgde by OneCap
[9 || Partners payable to Kennedy Fundingas agent of the Lenders.
20 ' 4. - There is no genuine issue of material fact that OneCap Partners executed and
21 || delivered to Kennedy Funding a Deed of Trust with Security Agreement, Fmancmg Statement
22 | for Fixture Filing and Asmgnmcnt of Rentz (“Deed of Ttust”) against the Property, which was
23 || recorded on June 15, 2006 with the Clark County Recordcr s Office as Instrument No.
24 | 20060615-0005324.
25 | 5. There is no genuine issue of material fact that Kennedy Funding, Gary Owen 11,
26 I LLC’ (“Option Holder”) and OneCap Partners exccuted a Subordination and Attormment
27 | Agreement (“Subordination Agreefnmt”) in which the Option Holder agreed to subordinate its
28 | limited option to purchase thq'Proper;t,y fo Kennedy Funding's Deed of Trust.

. « 2.
06209-09/519467
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1 6. Thcrc 1S no genuine issue of nzmterml fact that as &ddttmnal secunty for the loar,

OneCap- Partners executed and delxvered to Kennedy Funding, an_ Asszgnment of Leases and» A ,

2

3 f| Rents dated June 14, 2006 and recorded June 15, 2006, with the Clark County Recordcr s Office:
4 | as Instrument No. 200606 15-0005335, and an- - Assignment of Lxcenses Contxacts Plans,
5 Speclﬁcatlons, Surveys, Drawings and Repott dated fune 15,2006 (Asmgnment of Licenses”).

6 7. There is no genuine issue of material fact that to. further secure payment of the
7 ' ‘Note, on June 14, 2006, Defendant Vincent Hesser (“Hesser”) and Defendant OneCap Partners

-MM, Inc. (“OneCap Partaers MM”) (“collectively “Defendants™y executed personal

9 || unconditional guaranties of the loan to Kennedy Funding.

§ 10 8. There is no genuine issue of material fact that ét the time of the transaction
g % 11 ff between OneCap Partners, Hesser was the President of OncCap chrme_:rs and OneCap Partners
§E 12 || M |
8 g i3 9. " There is no genuine issue of material fact that OneCag Partners algo granta;,d a
§§ 14 | properly perfected security interest to Kennedy Funding by way of a UCC-1 Financing
85 15 || ‘Statement filed with the Clark County Recorder’s Office on June 15, 2006 as Instrument No.
2 % 16 || 20060615-0005326. '
(?):r 17 10.  There is no genuine issue of rnaterial fact that OneCap Partners and Defendants

18 || executed an Environmental Indernity Agteement in favor of Kennedy Funding, under which
19 | they agreed to indemnify Kennedy Funding for noncompliance of ervironmental laws,

20 1. T here 1S no genuine issue of material fact that OneCap Partners defaultcd undcr

21 Jf the Note and Deed of Trust by failing to make its monthly installment payment of $250, 000 0.
22 12, There is no genuine issue of material fact that OneCap Partners is in default ynder |
23 || the D.eed of Trust for failure to provide Kennedy Funding with current proof of liability

24 |l insurance and for failure to ttmely pay its tax obhga&ons relating to the Preperty.

25 ' 13, There is no genuine issue of material fact that OneCap Partners transferrcd its
26 mterest in the Property to Nevada Ueno Mita, LLC (“Nevada Ueno™), and under the Deed of
27 {| Trust and Loan Agreement, OneCap Partaer's fransfer of the Property to Nevada Ueno was a

28 || default.

06209-09/319467
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4.  Plaintiff’s Motion for Summary J udgment was properly sé_r'v-:ea on September 23,

2009, Defendants’ Opposition | to Plaintiff's Motion for Summary Jddgment was properly served

“on or about October 6, 2009, and Plaintiff's Reply in Support of Motion for Summary Judgment

was properly served on October 20, 2009. ‘
CONCLUSIONS OF LAW

L. Nevada law requires that to show a breach of contract, ene must show (1) the
existence of a valid contract, (2) a breach, and (3) damages as a result of ¢he breach. See

Richardson v. Jones, 1 Nev. 405 (Nev. 1865); see also Saini v. [nt’] Game'Tc.cﬁ, 434 E.Supp.2d

913, 923 (D. Nev. 2006) (holding that “the failure to perform one's oﬁiigaﬁons within the
express terms of an agreement cOnstitutes a literal breach of contract.”).

2. In this case, the contract was clear and unambtguous, and Defendams breached
the contract entered into with Defendants OneCap Partners MM and HeSSer

3. The contract between Plaintiff and Defendanis was; valid, binding, and
cnforceable. '

4. Defendanits breached the contract by failing to make the April 2608 payment, and
failing ‘to make any payments since defaulting on the Note in satisfaction of the Loan

Agreemenf..

5. Defendants’ conduct was a material breach of the contract and Plaintiff has been |

damaged by said breaches.
ORDER GRANTING SUMMARY JUDGMENT
1. Based- upon the foregoing, IT IS HEREBY ORDERED, ADJUDGED, AND

DECREED THAT Plaintiff's Motion for Summary Judgment is GRANTED as to liability only.

06209-09/519467
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1 2. IT IS FURTHBER ORD}:RED ADJUDGED AND DECREEQ) THAT an
2 || evidentiary hearing will be scheduled to address the exact amount of damages to be assessed
3 || against Defendants and in favor of Plaintiff,
4 IT IS SO ORDERED.
5 Dated this Eg day of AlpyeMixs” | 2009.
6
7 TH EAIRE
DISTRICT COURT JUDGE -
8
Submitted by:
9
g 10 SANTORO, DRIGGS, WALCH, KEARNEY,
m.
Tl
b3
g(_l) 5 1}
$E , e
m.td Rickard F_Holley, Esq.
Ok 13 || Ngvada-Bar No. 3077
94 Ogotina M. Atamoh, Esq,
go 14 1| Névada Bar No. 7589
: O'I- 15 || 490 S. Fourth Street, Third Floor
&l Las Vegas, NV 89101
g § 16 || Attorneys for Plaintiff
e 17
=y
2
\ 20
21
22
23
24
25
26
27
28
| -5-
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2 |
4 . Entered on Docket ‘ ﬁa &3 éW
March 29, 2010 '
5 L : : Hon. Bruce A. Markell
J United States Bankruptcy Judge
0 .
7 | Ogonna M. Atamoh, Esq. (NV Bar No. 7589)
Email: oatamoh@nevadafirm.com
8 || Dean S, Bennett, Esq. (NV Bar No. 6221)
“Enail: dbenhett@nevadafirm.com
- 9 || SANTORO, DRIGGS, WALCH,
|l . KEARNEY, HOLLEY & THOMPSON
10 { 400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
1T || Telephone: - 702/791-0308
Facsimile: 702/791-1912
12 A
Attorney for Keninedy Funding, Inc.
13
14 UNITED STATES BANKRUPTCY COURT
15 » DISTRICT OF NEVADA
16 || Inre: h . i Case No. BK-S-08-25487-BAM
A ‘ o ' 3 Chapter 11 A
17 | NEVADA UENO MITA, LLC,, T S
| B EX PARTE ORDER TERMINATING
18 Debtor, AUTOMATIC STAY
19
20 Date of Hearing: September 15, 2009
' _i Time of Hearing: 3:00 p.m.’
21 .
22 On March 26, 2010, an Affidavit of Ogonna M. Atamoh, Esq. was filed [Dkt, No. 95].
23 || Pursuant to the terms of the Otdet Granting Motion to Approve Comprontise and Settlement-
24 I Pufsuant to Bankfuptcy Rule 9019 Between 'D“eb"tor and Kennedy Funding, Tnc. .[Dkt. No. 91],
25 which incorporates by reference the Motion to Approve Compromise and Settlement Pursuatit to
26 || Bankruptcy Rule 9019 Approving Settlement Between Debtor and Kennedy Funding, Inc, [Dkt.
.27 || No. 82], the Automatic Stay in effect pursuant to 11 U.S.C. § 362 as to the 78.74+ dctes of raw
28

land located along Casino Drive and the Colorado River in Laughlin, Nevada 89029, Clatk

06209-08/578380.doc
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Case 08-25487-bam Doc 96 Entered 03/29/10 10:04:50 Page 2 of 2
1 || County Assessor Parcel Numbers 264-25-101-001 and 264-25-201-001 (the “Property”), is
2 || hereby terminated as to Creditor Kennedy Funding, Inc. (“Kennedy Funding”).
3 . Kennedy Funding may exercise its contractual and state law remedies with respect to the
4 || Property including, but not limited to, Kénnedy Funding’s foreclosure and sale of the Propefty.
5 IT IS SO ORDERED, -
6
Prepared and submitted by:
7 o
SANTORO, DRIGGS, LCH,
8 | KEARNEY, HOLLE THOMPSON
- A
3 10 | Ogonffe/M. Afarfoh, Esq. (NV Bar No. 7589)
Il Emaf{l oatameh@nevadatirm.com
3% 11 || Dean S ett, Esq. (NV Bar No. 6221)
<E Email nnett@nevadalirm.com
2 12 | 400 South Fourth Street, Third Floor
m“d Las Vegas, Nevada 89101
8&3 13 || Attorneys for Kennedy Funding, Iric.
o g 14
ax
15 it
oF
z ﬁ 16
¥
17
: g 18
% 19
s 20
21
22
23
24
25
26
- 27
28
<2
(06209-08/578380.doc
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SR 2 ST

Inst #: 201005270000200

Fees: $15.00
N/C Fee: $0.00
05!2?!2010 08:02:32 AM

o Recorded By: CDE Pgs 2
APN: 264-25-101-001, 264-25-201-001 - .DEBBIE CONWAY -
' CLARK COUNTY RECORDER

When recorded return to:
Nevada Title Company
2500 N. Buffalo Drive, #150
Las Vegas, NV 89128

NOTICE OF TRUSTEE’'S SALE

. ORDER NUMBER: A8-08-0014 FCL
DATED: May 25, 2010

On JUNE 17, 2010 at 9:30 AM, Nevada Title Company, as duly appointed or substituted Trustee:
under and pursuant to Deed of Trust dated JUNE 5, 2006 recorded in book 20060615, as
document number 0005324, in the Office of the County Recorder of CLARK County, Nevada
executed by ONECAP PARTNERS 2, LLC, A NEVADA LIMITED LIABILITY COMPANY in
favor of KENNEDY FUNDING, INC., A NEW JERSEY CORPORATION, AS AGENT FOR
THE LENDERS IDENTIFIED IN THE NOTE by reason of now continuing default in the payment
of performance of obllgdtlons secured by said Deed of Trust, including the Breach of Default
Notice which was recorded in the Office of the County Recorder of CLARK County, Nevada, by
the beneficiaries -and the undersigned more than three months prior to the date thereof, WILL
CAUSE TO.BE SOLD AT PUBLIC AUCTION TO THE HIGHEST BIDDER FOR CASH
(payable at the time of sale in fawful money of the United States of America) at the front entrance
to Nevada Legal News located at 930 S. Fourth Street, Las Vegas, Nevada, 89101, all right, title
and interest conveyed to and now held by it under said Deed of Trust m the property situated in
said County and State described as:

PARCEL ONE (1):

LOT TWO (2) AS SHOWN ON THAT CERTAIN PARCEL MAP IN FILE 53 OF PARCEL .

+ MAPS, PAGE 93;-IN-THE OFFICE OF THE COUNTY RECORPER-©F CLARK COUNITY,, -

NEVADA.

APN No.: 264-25-101-001

PARCEL TWO @

THE SOUTH 1000 FEET.OF THE NORTH 2000 FEET (MEASURED AT A RIGHT ANGLE TO
'IT\‘AHE NORTH LINE) OF SECTION 25, TOWNSHIP 32 SOUTH, RANGE 66 EAST, M.D.B. &
APN No.: 264-25-201-001

Page I of 2
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" Together with any and all improvements, persomal property and fixtures located thereon or
otherwise described in the Deed of Trust and in any other instruments in favor of the Beneficiary,
and all singular tenements, hereditaments and appurtenances thereunto belonging or appertaining,
reats, issues and profits thercof, All special declarant's rights now held by Trustor and any and all
other declarant's rights encumbered by the Deed of Trust and now held by Trustor to be sold in
connection with, and at the same time and place as, the real property described above.

Commonly known as: 264-25-101-001, 264-25-201-001 _
If 2 street address or common designation of propeity is shown, no warranty is given as to its
completeness or correctness. : '

Said sale will be made, but without covenant or warranty, expressed or implied, regarding title,
possession, or encumbrances, to pay the remaining principal sum of the note secured by said Deed
of Trust, to wit: $12,000,000.00 with interest-thereon, as provided in said note, advances, if any,
under the terms of said Deed of Trust, fees, charges and expenses of Trustee and. of the Trusts
created by said Deed of Trust.

NEVADA TITLE COM PANY, A NEVADA CORPORATION

oy LA L o O

Michele Dobar, Trustee Sale Officer

Published in Nevada Legal News on the following dates:
MAY 27,2010, JUNE 3, 2010, JUNE 10,2010

STATE OF: NEVADA
COUNTY OF: CLARK

_ This instrument was acknowledged befare me on May 25, 2010 by Michele Dobar a

“Trustee SalerOfficer ofNevada Title Company--~ - : C wmemie

JOY K. HEARN
Notary Public State of Novada
No. 96-3887-1

My appt. axp. Nov. 21,2012

Signature '\_, Oy ( LC(\/UV\ | ..
@Notary Public) i

Page 2 of 2

00229



TAB 10

TAB 10



Inst #: 201007160000364
Fees: $17.00 NIC Fee: $0.00

RPTT: $5.10 Ex: #
07/16/2010 08:04:05 AM
APN: 264-25-101-001 Receipt #: 427908
264-25-201-001 Requestor:
RETURN/MAIL TAX STATEMENTS TO: NEVADA TITLE LAS VEGAS
Recorded By: BGN Pgs: 4
ONE CAP LOAN ASSOCIATES, LLC
TWO UNIVERSITY PLAZA DEBBIE CONWAY ,
SUITE 402 CLARK COUNTY RECORDER

HACKENSACK, NJ. 07601
TRUSTEE’S DEED UPON SALE
FCL NO. A8-08-0014 FCL R.P.T.T § 5.10

THIS INDENTURE, made JUNE 17, 2010 between NEVADA TITLE
COMPANY a Nevada corporation, as Trustee as hereinafter stated,
herein called Trustee, and

ONE CAP LOAN ASSOCIATES, LLC, A NEW JERSEY LIMITED LIABILITY

COMPANY
herein called Grantee, WITNESSETH:

WHEREAS, ONECAP PARTNERS 2, LLC, A NEVADA LIMITED LIABILITY
COMPANY , by Deed of Trust dated JUNE 15, 2006, and recorded
on JUNE 15, 2006, in Book 20060615, as Document No. 0005324, in
the Office of the County Recorder of CLARK County, -State of
Nevada as modified or amended, if applicable (the "Deed of
Trust"), did grant and convey to said Trustee, upon the trusts
therein expressed, the property hereinafter described, among
other uses and purposes to secure the payment of that certain
promissory note and interest according to the terms thereof,
and other sums of money advanced, with interest thereon, to
which reference is hereby made; and,

WHEREAS, breach and default was made under the terms of said
Deed of Trust in the particulars set forth in the Notice of

Breach and Election to Sell Under Deed of Trust hereinafter

referred to, to which reference is hereby made; and,

WHEREAS, the Beneficiary or holder of said note did execute and
deliver to the Trustee written Declaration of Default and made
demand for sale and thereafter there was filed for record on
AUGUST 20, 2008 in the Office of the County Recorder of CLARK
County, Nevada, a Notice of Breach and Election to Sell Under
Deed of Trust to cause the Trustee to sell said property to
satisfy the obligation secured by said Deed of Trust, w ich
said Notice was recorded as Instrument No. 200808200000597 in
the Office of the County Recorder of CLARK County, Nevada; and,

WHEREAS, Trustee, in consequence of said election, declaration
of default, and demand for sale, and in compliance with said

00230



Deed of Trust and with the statutes in such cases made and
provided, made and published three (3) times, once each week
for three (3) consecutive weeks, before the date of sale
therein fixed in a newspaper of general circulation in the
county and state in which the premises to be sold are situated,
Notice of Sale as required by law, containing a correct
description of the property to be scld and stating that the
Trustee would under the provisions of said Deed of Trust sell
the property therein and herein described at public auction to
the highest bidder. for cash in lawful money of the United
States on JUNE 17, 2010, at the hour of 9:30 AM of said day, at
the front entrance to Nevada Legal News, 930 S. Fourth Street,
vindthe city of Las Vegas, County of Clark, State of Nevada;
and,

WHEREAS, three (3) true and correct copies of said Notice of
Sale were posted in three (3) public places in the township or
city where the property is situated and where the propertx is
to be sold, for not less than twenty (20} days successively
before the date of sale therein fixed; and,

WHEREAS, compliance having been made with all of the statutory
provisions of the State of Nevada and with all of the
provisions of said Deed of Trust as to the acts_to be performed
and notices to be given, and in particular, full compliance
having been made with all requirements of law regarding the
service of notices required by statute, and with the
Servicemembers Civil Relief Act (108 P.L. 18%; 117 Stat. 2835;
2003 Enacted H.R. 100}, said Trustee, at such time and place
did then and there at public auction sell the property
hereinafter described to the said Grantee for the sum of ONE
THOUSAND AND NO/100 DOLLARS ($1,000.00), said Grantee being the
highest and best bidder therefore.

NOW, THEREFORE, Trustee, in consideration of the premises
recited and the sum herein mentioned bid and paid by the
Grantee, the receipt whereof is hereby acknowledged, and by
virtue of these premises, does GRANT AND CONVEY, but without
warranty or covenants, express or implied, unto sgaid Grantee
all right and interest under said Deed of Trust in that certain
property situated in the County of CLARK, State of Nevada,
described as follows:

SEE EXHIBIT "A" ATTACHED HERETO AND BY REFERENCE MADE A DART
HEREOP
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Together with any and all singular improvements, fixtures,
tenements, hereditaments and appurtenances thereunto belonging
or in anywise appertaining.

IN WITNESS WHEREOF the said NEVADA TITLE COMPANY, has this day,
caused its corporate name to be affixed hereto and this
instrument to be executed by its authorized officers.

DATED: JUNE 17, 2010

NEVADA TITLE COMPANY, Trustee

Ny 4/2/

TROY LOCHH ;, SR VICE PRESIDENT

STATE OF: NEVADA

COUNTY OF: CLARK

This instrument was acknowledged before me on |
JUNE 17, 2010 by SUE DUDZINSKI AND TROY :

LOC AD AS SR VICE PRESIDENTS OF NEVADA TITLE COMBANY

Signature: ¥ lmm_)

(thary'Publlc)

N. MICHELE DOBAR

\ Notury Publlc Sicle of Nevada
; No. 99-50932-1

/ Ny appt. wp. Now. 7, 2010

. Michele. Dobar-
Mo. A9-5092a-|
Exp. Mov. T, 00

(A8-08-0014 FCL / TRUSTEE'S DEED) ' |
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Escrow No.: A8-08-0014-FCL
EXHIBIT “A”

LEGAL DESCRIPTION

PARCEL ONE (1):

LOT TWO (2) AS SHOWN ON THAT CERTAIN PARCEL MAP IN FILE 53 OF .
PARCEL MAPS, PAGE 93, IN THE OFFICE OF THE COUNTY RECORDER OF
CLARK COUNTY, NEVADA

APN No.: 264-25-101-001
PARCEL TWO (2):

THE SOUTH 1000 FEET OF THE NORTH 2000 FEET (MEASURED AT A RIGHT
ANGLE TO THE NORTH LINE) OF SECTION 25, TOWNSHIP 32 SOUTH,
RANGE 66 EAST, M.D.B. & M.

. APN No.: 264-25-201-001

TOGETHER WITH ANY AND ALL IMPROVEMENTS, PERSONAL PROPERTY
AND FIXTURES LOCATED THEREON OR OTHERWISE DESCRIBED IN THE
DEED OF TRUST AND IN ANY OTHER INSTRUMENTS IN FAVOR OF THE
BENEFICIARY, AND ALL SINGULAR TENEMENTS, HEREDITAMENTS AND
APPURTENANCES THEREUNTO BELONGING OR APPERTAINING, RENTS,

ISSUES AND PROFITS THEREOF. ALL SPECIAL DECLARANT'S RIGHTS NOW

HELD BY TRUSTOR AND ANY AND ALL OTHER DECLARANT'S RIGHTS
ENCUMBERED BY THE DEED OF TRUST AND NOW HELD BY TRUSTOR
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State of Nevada

Declaration of Value Form

1. Assessor Parcel Number(s)
a) 264-25-101-001, 264-25-201-001

b)
<)
d)
2 of Property: FOR RECORDERS'S OPTIONAL USE ONLY
a. Vacant Land b. [J Sgl Fam. Residence  |Book: Page
0 Condo/Twnhse d. [ 24 Plex Date of Recording;
e. [0 Ap.Bldg. f. [ Comm'Vindl Nates:
g. [ Agriculturel h. [J Mobile Home
[J Other
3. a Total Value/Saies P Pnce of Property ._81,000.00
b Deed in Lieu of Fareclosure Only (value of property) _
c. Transfer Tax Value: $1,000.00
d.  Renl Property Transfer Tax Due $5.10
4. {310 meds

a.  Transfer Tax Exemption, per NRS 375.090, Section:

b, Explain Reason for Exemption:

5. Portial nterest: Percentage being transferred:

100 %

The undersigned declares and scknowledges, under penalty of petjury, pursuant to NRS 375.060 and NRS 373.110,
that the information provided is correct to the best of their information and belief, and can be suppofied by
documentation if called upon to substantate she information provided herein. Furthermors, the partics agree that
disallowance of any claimed cxcmption, or other determination of additional tax due, may result in a penalty of 10%
of the tax due phus Interest at 1% per month, Pursuant to NRS 378,030, the Buyer and Setler shall be jointy and

severally lisble far any additignal smaguat o
Signature: Capneity: __Trustee Sale Officer

Signature: Capacity: __Foreclosing Beneficiary

SELLER (GRANTOR) INF ORMAT QE BUYER (GRANTEE) INFORMATION
{REQUIRED) (REQUIRED) :

‘Print Name:  Nevada Title Compa Print Name:  One Cap Loan Associates, LLC

Address: 2500 N. Buffalo Drive, Suite 1590 Address: Two University Plaza Suite 402

City: LasVegas, City: Hackensack

State: NV Zip: 89128 State : NI Zip: 07601

CO ING RECORDIN G ed if not seller or bu

Peint Name: Nevada Title Compan Ese, #  A8-08-0014-FCL

Address: 23500 N. Buffalo Drive, Suite 150

City: Las Viepas State: NV Zip: 89128

(AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED)

00234



TAB 11

TAB 11



10

11

12

13

14

15

16

17

18

19

20

21

2,

23
24
25

26
27

28

OPPS

HAROLD P. GEWERTER, ESQ.
Nevada Bar No. 499

HAROLD P. GEWERTER, ESQ. LTD.
2705 Airport Drive

North Las Vegas, Nevada 89032
Telephone: (702) 382-1714

Fax: (702) 382-1759

Attorney for Defendants
DISTRICT COURT
CLARK COUNTY, NEVADA
KENNEDY FUNDING, INC., a New Jersey | CASE NO.: A582746
corporation, ' | DEPT.NO.: XI
Plaintiff, DEFENDANTS’ OPPOSITION TO
PLAINTIFF’S MOTION FOR SUMMARY
Vs. JUDGMENT

ONECAP PARTNERS MM, INC., a Nevada | Date of Hearing: October 27, 2009
corporation; VINCENT W. HESSER, an | Time of Hearing: 9:00 a.m.
individual; DOE INDIVIDUALS I through X; ‘
and ROE CORPORATIONS I through X,

Defendants.

Defendants, ONECAP PARTNERS MM, INC. and VINCENT W. HESSER, by and
through their attorney of record, HAROLD P. GEWERTER, ESQ., of the law firm of HAROLD
P. GEWERTER, ESQ., LTD., hereby files their Opposition to Plaintiff’s Motion for Summary,
Judgment. This Opposition is based upon the attached points and authorities, all pleadings and
papers on file hérein, attached hereto, and any arguments that may be adduced at the time of
hearing on this matter, if any.

DATED this 1; day of October, 2009.

P/GEWERTER, ESQ., LTD.

HAROLD P. GEWERTER, ESQ.
Nevada Bar No. 499

2705 Airport Drive

North Las Vegas, Nevada 89032
Attorney for Defendants
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FACTS

On June 15, 2006, OneCap Partners 2, LLC (alternatively “Borrower” or “OneCap”) and
Kennedy Funding, Inc. (“Kennedy Funding”) entered into a Loan and Security Agreement
(“Loan Agreement”), pursuant to which Kennedy Funding (sometimes “Lender”) made the Loan
to OneCap'to facilitate the purchase of the Property. The Loan is evidenced by a Promissory
Note dated June 15, 2006 in the original principal sum of Twelve Million and 00/100 Dollars
($12,000,000.00) (“Note™), from Lender to Borrower. '

Pursuant to the Note, OneCap agreed to pay all principal, interest and other sums due
under the Note in full on the Maturity Date of June 30, 2009, with a late charge equal to ten
percent (10%) of the overdue payment, and a default rate of twenty five percent (25%) per
annum. As further security for the Loan, Borrower executed and delivered to Lender that
certain unimproved real property consisting of 78.74+ acres of raw land located in and along
Casino Drive and the Colorado River in Laughlin, Nevada 89029, Clark County Assessor Parcel
Number 264-25-101-001 and 264-25-201-001 (the “Property™), dated June 15, 2006, and|
recorded on June 15, 2006, with the Clark County Recorder’s Office (“Recorder”) as Instrument
No. 20060615-0005324.

As security foi' the Loan, Borrower executed and delivered to Lender that certain|
Assignment of Leases and Rents on the Property dated June 14, 2006, and recorded on June 15,
2006, with the Recorder as Instrument No. 20060615-0005325. As additional security for the
Loan, OneCap executed in favor of Kennedy Funding that certain Assignment of Licenses,
Contracts, Plans, Specifications, Surveys, Drawings and Reports (“Assignment of Licenses”
dated June 15, 2006. To further secure payment of the Note, on June 14, 2006, Vincent Hesser
and OneCap Partners MM, Inc. (the “Guarantors™) executed a personal unconditional guaranty of
the Note to Kennedy Funding (the “Guaranties™).

On April 1, 2008, OneCap defaulted under the Loan and Deed of Trust, including, but not
limited to, OneCap’s failure to make monthly installment payments under the Note in the amount
of Two Hundred Fifty Thousand Dollars ($250,000.00) due April 1, 2008. OneCap subsequently,
transferred its interest in the Pfoperty to Nevada Ueno Mita, LLC. On December 26, 2008
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Nevada Ueno Mita, LLC filed a Chapter 11 Bankruptcy Petition in the United States Bankruptcy)
Coutt for the District of Nevada, Case No. BK-S-08-25487-BAM.
On August 7, 2009, Nevada Ueno Mita, LLC and Kennedy Funding entered into a
Settlement Agreement (see Exhibit “1” attached hereto) which states in Section 1.01 (f) that
“Kennedy Funding agrees to give Debtor up through and until six (6) months after entry of the]
Order approving this Settlement Agreement (the “Deadline”) to pay off Kennedy Funding in full
before Kennedy Funding forecloses on the property. Section 1.01 (g) stafes “The Parties agree
that this Settlement Agreement shall not preclude, limit or abridge Kennédy Funding’s rights to
pursue any deficiency actions against the Guarantors of Debtor’s obligations owing to Kennedyj
Funding.
POINTS AND AUTHORITIES IN SUPPORT OF OPPOSITION TO
MOTION FOR SUMMARY JUDGMENT

1. Standard for Summary Judgment. There remain Triable Facts in Dispute in

Plaintiff’s Case.
Motions for Summary Judgment are governed by NRCP 56, which states in pertinen

part:

(c) Motions for summary judgment and responses thereto shall include a concise
statement setting forth each fact material to the disposition of the motion which
the party claims is or is not genuinely in issue, citing the particular portions of any
pleading, affidavit, deposition, interrogatory, answer, admission, or other
evidence upon which the party relies. The judgment sought shall be rendered
forthwith if the pleadings, depositions, answers to interrogatories, and admissions
on file, together with the affidavits, if any, show that there is no genuine issue as
to any material fact and that the moving party is entitled to a judgment as a matter
of law. A summary judgment, interlocutory in character, may be rendered on the
issue of liability alone although there is a genuine issue as to the amount of
damages. An order granting summary judgment shall set forth the undisputed
material facts and legal determinations on which the court granted summary
judgment.

The burden of proving the absence of triable facts allowing the entry of a summary]
judgment is upon the party moving for summary judgment. NRCP Rule 56(a). In addition, inl
deciding whether summary judgment is appropriate, evidence must be viewed in light most
favorable to party against whom summary judgment is sought, and factual allegations, evidence,

3
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and all reasonable inferences in favor of that party must be presumed correct. NGA4 #2, LLC v.
Robert O. Rains, 113 Nev. 1151, 946 P.2d 163 (1997). In considering a motion for summary
judgment, district courts must construe evidence presented in light most favorable to the party!
against whom summary judgment is sought; all of non-movant's statements must be accepted as
true, and district courts may not pass on credibility of affidavits. Walker v. American Bankers
Ins. Group, 108 Nev. 533, 836 P.2d 59 (1992).
The central factual issues of this case remain unresolved, and therefore, this matter is not
a proper subject for summary judgment.
2. The Bankruptcy Petition and Settlement Agreement create genuine issues of
Material Fact.
On August 7, 2009, Nevada Ueno Mita, LLC and Kennedy Funding entered into 2
Settlement Agreement (see Exhibit “1” attached hereto) which states in Section 1.01 (f) thaf
“Kennedy Funding agrees to give Debtor up through and until six (6) months after entry of the]
Order approving this Settlement Agreement (the “Deadline”) to pay off Kennedy Funding in full
before Kennedy Funding forecloses on the property. Section 1.01 (g) states “The Parties agreg
that this Settlement Agreement shall not preclude, limit or abridge Kennedy Funding’s rights toj
pursue any deficiency actions against the Guarantors of Debtor’s obligations owing to Kennedy
Funding.
Thus with the automatic bankruptcy stay in place on the property and the six (6) month
hold period of the Settlement Agreement, Summary Judgment cannot be granted against the
Guarantors at this time as there remain issues as to whether there will be a deficiency upon the
sale of the Property which sale cannot be held for at least six (6) months under the Settlement
Agreement. As the terms of the Settlement Agreement, namely 1.01(g), limit the actions against
the Guarantors to deficiency actions, the Guaranties are no longer unconditional and are subject
to the prior sale of the property which may or may not result in a deficiency.
Therefore, there remain material genuine issues of fact in this matter and Summary

Judgment is not appropriate in this matter.
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CONCLUSION

For the foregoing reasons, the Court should deny the Plaintiff’s Motion for Summary,

Judgment in its entirety and allow this case to be tried before the trier of fact.
DATED this _@ day of October, 2009.

HAROLD P. GEWERTER, ESQ., LTD.

) ot

HAROLDA. GEWERTER, ESQ.
Nevada Bar No. 499

2705 Airport Drive

North Las Vegas, Nevada 89032
Attorney for Defendants

CERTIFICATE OF MAILING

Certiﬁcétion is hereby made that a true and correct copy of the foregoing Defendant’
Opposition to Plaintiff’s Motion for Summary Judgment was served this _{!mday of October,|
2009, in the following manner:

__X By being placed into an envelope bearing First Class Postage and placed into thej
U.S. Mails, this same date, addressed to the following individuals; and/or

By being hand delivered to the following individuals at their last known address,
this same date, as follows; and/or |

__X By being served via facsimile to the following individuals at their last know

facsimile number, this same date, as follows:

Richard F. Holley, Esq.

Ogonna M. Atamoh, Esq.

Santoro, Driggs, Walch,

Kearney, Holley & Thompson

400 South Fourth Street, Third Floor
Las Vegas, NV 89101

Fax: (702) 791-1912

W Qs

An employee of Harold P. Gewerter, Esq., Ltd.

5
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