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A. The legal authority supports reinstatement of the
appeals.

Appellant agrees with the State’s legal authority. All of the cases
cited by the State stand for the proposition that a knowing and
voluntary waiver of appellate rights is enforceable. “This court has
determined that a ‘lknowing and voluntary waiver of the right to appeal
made pursuant to a plea bargain is valid and enforceable.” Blalark v.
State, 112 Nev. 795, 976 (1996) (citing Cruzado v. State, 110 Nev. 745,
747 (1994)) (emphasis added). A knowing and voluntary waiver is
enforceable; however, 1) Flowers did not waive his appellate rights, he
voluntarily dismissed his appeals (App. 243, 272); 2) his decision to
withdraw the appeals was not knowing and voluntary because it was
part of a plea agreement that was coercive and has since been
invalidated.

The State treats the voluntary dismissal of the appeals as
something independent of the plea agreement. It was not. The appeals
in this case were voluntarily dismissed “pursuant to a Guilty Plea
Agreement filed in District Court Case No. C216032.” App. 272. In the

order dismissing the appeals, this Court noted the motion to dismiss



was made “pursuant to a plea agreement in another case.” App. 287.
But for the plea agreement, the appeals would not have been dismissed.

This Court already determined that there was a Cripps violation
with regards to that plea agreement. App. 477. See Cripps v. State, 122
Nev. 764 (2006) (holding that judges are precluded from involvement in
plea negotiations due to the inherent risk of coercion). This Court cited
the improper statements of the trial court in securing the plea and held,
“These statements violated Cripps’bright-line rule precluding judges
from participating in the ‘formulation or discussions of a potential plea
agreement.” App. 477. This Court continued, “And the statements may
reasonably be viewed as having been a material factor affecting
Flowers’ decision to plead guilty....” Id.

On remand, the district court concluded that the Cripps violation,
the improper statements made by the trial court, was a material factor
affecting Flowers’ decision to enter into the plea agreement. App. 498.
Having determined that the plea was invalid, the court allowed Flowers
to withdraw it. App. 499. The State did not appeal the district court’s
finding. As such, the State has waived any claim that the plea

agreement was valid.



Flowers’ decision to withdraw his appeals was part and parcel of
the plea agreement. It 1s axiomatic that an agreement made pursuant
to a plea deal is not valid when the underlying plea deal is determined
to be invalid. See Jones v. U.S., 167 F.3d 1142, 1144 (7th Cir. 1999) (“A
waiver of the right to appeal does not completely foreclose review. We
have recognized that the right to appeal survives where the agreement
is involuntary....”). See also U.S. v. Puentes-Hurtado, 794 F.3d 1278,
1284 (11th Cir. 2015) (holding a waiver that is part of a guilty plea “is
unenforceable if the plea itself is involuntary”); U.S. v. Wenger, 58 F.3d
280, (7th Cir. 1995) (“Waivers of appeal must stand or fall with the
agreements of which they are a part.”). The coercive plea agreement
here has been vacated. Therefore, Flowers’ agreement to withdraw his
appeal, which was part of the plea deal, has also been vacated and the
appeals should be reinstated.

B. The State will not be prejudiced if this Court reinstates
the appeals.

The State claims it would be prejudiced by the reinstatement of
the appeals at this time. However, briefing on the consolidated appeals

has already been completed. Flowers is not asking for leave to file a new



opening brief or raise new issues for relief. Rather, both appeals are
ripe for a decision on their merits by this Court.

As to the State’s concerns regarding post-conviction litigation,
such concerns are premature. No post-conviction petition or motions are
currently pending on this case. The State’s claim that it would be
prejudiced by new post-conviction proceedings is speculative. Such
arguments can be raised when and if Flowers pursues post-conviction
relief. Speculative harm does not constitute prejudice and should not be
a basis for denying Flowers’ current motion for relief.

It is Mr. Flowers, not the State, who is prejudiced here. He agreed
to dismiss his appeals as part of a coercive plea agreement. Since the
plea deal has been invalidated, Mr. Flowers should be restored to the
position he was in prior to entering into the coercive agreement. Mr.
Flowers’ right to due process of law, and notions of fundamental

fairness, dictate that the appeals be reopened.
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C. Prayer for relief
For the reasons stated herein and in the previously filed Motion,
Mr. Flowers respectfully requests this Court reinstate his appeals.

Dated this 11th day of May, 2018.
Respectfully submitted,

RENE L. VALLADARES
Federal Public Defender

/s/ CB Kirschner
C.B. KIRSCHNER
Assistant Federal Public Defender
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