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Attorneys for plaintiff

Village League To Save Incline Assets Inc

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

10
114 AND FOR THE COUNTY OF WASHOE

11

12

VILLAGE LEAGUETO SAVE CaseNo CV CVO3 06922
13 INCLINE ASSETS INC Nevada

14
non-profit corporation on behalf of its Dept No
members and others similarly situated

is

ft Plaintiff

16

vs
17 COMPLAINT FOR DECLARATORY

18
STATE OF NEVADA on relation of AND RELATED RELIEF

its DEPARTMENT OF TAXATION
19 the NEVADA TAX COMMISSION

and the STATE BOARD OF
20 EQUAUZATION WASHOE

COUNTY ROBERT MCGOWAN
21 WASHOE COUNTY ASSESSOR

22 BILL BERRUM WASHOE COUNTY
TREASURER

23

Defendants
24 _______________________________

25
Plaintiff complains of defendants and alleges as follows

26
NATURE OF THE ACTION

27

28
This is class action for declaratory judgment pursuant to NRS 30.010-

Jt.App



30.160 for the purpose of determining questions of actual controversy between the
parties and

for related relief as more fully set forth below Members of the plaintiff class are owners of

real property at Incline Village and Crystal Bay in Washoe County Nevada In the last fiscal

year while property taxes in the rest of Washoe County rose less than 2.5 and some casinos

had their taxes reduced by as much as 31 the average increase in property taxes for Incline

Village and Crystal Bay property owners was 31 with increases of as much as 400% in

some individual cases On behalf of the plaintiff class the Village League To Save Incline

Assets Inc asks this Court to declare thai the methods used by the Washoe County Assessorä

10 office to assess property at Incline Village and Crystal Bay such as for example the

11 assignment of value based on view of the Lake from bathtub are illegal discriminatory and

12
unconstitutional The Village League also seeks determination that the State Board of

13

Equalization and the State Department of Taxation have failed to equalize assessments among
14

15
Douglas and Washoe Counties as required by the Nevada statutes and Constitution such that

16
Lake Tahoe property located in Washoe County is assigned taxable value that is 55 higher

17 than the value assigned to property of th same or similarmarket value in Douglas County

18 On behalf of its members the Village League seeks refunds of tax payments which they have

19 made to the extent the tax amounts were based on invalid and unconstitutional assessments

GENERAL ALLEGATIONS

21

Plaintiff Village League To Save Incline Assets Inc Village League is

23
nonprofit membership corporation organized and existing under the laws of the State of

24 Nevada whose members own real property at Crystal Bay or Incline Village in Washoe

25 County Nevada and pay taxes on that property as assessed imposed and collected by the

26
defendant Washoe County The Village League brings this action on behalf of its members and

27
other owners of real property at Crystal Bay and/or Incline Village who are similarly situated

28
The defendant Nevada Tax Commission established by the Nevada Legislature

Jt.App.2



in Nevada Revised Statutes 360.0 10 is the head of the defendant Nevada State Department of

Taxation the state agency responsible for supervision and control of the revenue system of the

State of Nevada including real property taxes The Commission supervises the overall

administration and operations of the Department of Taxation The Commission adopts

regulations establishes enforcement and audit policies and approves forms and procedures of

the Department Under its statutory authority the Commission makes decisions to ensure that

the application of taxes is done consistently among taxpayers

The defendant State Board of IEqualïzation established by the Nevada Legis

10 lature as codified in Nevada Revised Statutes 361.375 has the statutory responsibility for the

11
equalizing of real property valuations throughout the State including reviewing the tax rolls of

12
the various counties as equalized by the county boards of equalization and if necessary

13

adjusting the valuations thereon in order to equalize values with respect to taxable value

14

The defendant Washoe County is and at all times mentioned in this complaint
15

16
was political subdivision of the State of Nevada The defendant Robert McGowan is and all

17 times mentioned in this complaint was the duly elected Assessor of Washoe County The

18 defendant Bill Berrum is and at all times mentioned in this complaint was the duly elected

19
Treasurer of Washoe County It is the duty among others of the County Assessor to list and

20
value all real property subject to taxation within the County Its the duty of the County

21

Treasurer to collect all real property taxes

22

23
Plaintiff represents class of owners of real property in Incline Village or

24 Crystal Bay in Washoe County Nevada who have paid real property taxes to Washoe County

25 on property valuations based on erroneous invalid illegal and unconstitutional assessment

26 methods and practices

27
The plaintiff class consists of the owners of approximately 6713 parcels of real

28

property at Incline Village and Crystal Bay in Washoe County Nevada said class is so

Jt.App.3



numerous that the joinder of each individual member of the class is impracticable

The claims of class members against defendants involve common questions of

law and fact including without limitation the validity and constitutionality of valuation

methods and practices

The claims of the members of the Village League are representative and typical

of the claims of the class The claims of all members of the class arise from the same acts and

omissions of the defendants that give rise to the claims and rights of the members of the Village

League

10 10 The Village League as the representative of the class is able to and will fairly

11 and adequately protect the interests of the class

12
11 This action is properly maintained as class action because defendants have

13
acted or refused to act as more specifically alleged below on grounds which are applicable to

14

the class and have by reason of such conduct made appropriate declaratory and related relief

15

16
with respect to the entire class as sought in this action

17 FIRST CLAIM FOR RELIEF

18 Against all Defendants

19
12 Plaintiff realleges as though fully set forth paragraphs through 11 inclusive

20
above

21

13 Section 11 of Article 10 of the Nevada Constitution requires that the Nevada

22

23
Legislature provide by law for uniform and equal rate of assessment and taxation of real

24
and personal property throughout the state and prescribe such regulations as shall secure just

25 valuation for the taxation of all property.

26 14 Under the statutory scheme enacted by the Nevada Legislature each county

27
assessor is required to determine each year the taxable value of all real property within the

28
respective county NIRS 361.260 To determine the taxable value of improved real

Jt.App.4



property the assessor is required by law to appraise the land and the improvements separately

and then add them to reach total NRS 361.2271

15 By statute the taxable value of the land portion of improved real property is

determined by appraising the full cash value of the land consistently with the use to which the

improvements are being put NRS 361.227 Full cash value means the most probable price

which property would bring in competitive and open market under all conditions requisite to

fair sale NRS 361.025 The taxable value of the land portion of improved real property

is thus the market value of vacant land to be put to the same or similaruse as the improved

10 property

16 The taxable value of the improvements portion of improved real property is

12
not market value By statute the taxable value of the improvements is determined by

13

taking the cost of replacement and subtracting all applicable depreciation and obsolescence

14

15
NRS 361.227

16
17 The defendant Department of Taxation is required by law to consult with and

17 assist county assessors to develop and maintain standard assessment procedures to be applied

18 and used in all of the counties of the state to ensure that assessments of property by county

19
assessors are made equal in each of the several counties of this state NRS 360.2 15

The Department is further required by law to continually supervise assessment procedures as

21

22
carried on in the several counties of the state and to advise county assessors in the application

23
of such procedures NRS 360.2156

24 18 As the head of the defendant Department of Taxation the defendant Nevada Tax

25 Commission is required to establish and prescribe regulations for the determination of taxable

26 value to be adopted and put into practice by all county assessors in the State of Nevada for the

27
purpose of maintaining uniformity of taxation throughout the state NRS 360.2801 By law

28
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in determining the taxable value of property within Washoe County the Washoe County

Assessor is governed by regulations issued by the State Tax Commission NRS 360.2501

19 In enacting the Administrative Procedure Act NRS Chapter 233B the Nevada

Legislature established minimum procedural requirements for the issuance of regulations by

state agencies including the Nevada Tax Conmilssion In compliance with those procedural

requirements the Tax Commission has adopted and issued certain regulations governing the

determination by county assessors of the taxable value of real property

20 For the tax year 2003-2004 and an unknown number of prior years if real

10 property was believed to possess view of Lake Tahoe the Washoe County Assessor used

an inconsistent and variable view classification system as the sole basis for determining the

12
base taxable value for the land portion of such real property This view classification system is

13
not used anywhere else in Washoe County or in the State of Nevada This inconsistent and

14

variable view classification system was not disclosed to members of the plaintiff class and was
15

16
unauthorized by the approved and published regulations adopted by the Nevada Tax

17 Commission to govern county assessors in the valuation of property for ad valorem tax

18 purposes

19 21 For the tax year 2003-2004 and unknown number of prior years the Washoe

20
County Assessor used sales of improved properties as vacant land sales for comparable sales

21

purposes in determining the taxable value of the land portion of improved real property owned

23
by members of the plaintiff class The characterization of certain sales of improved properties

24
as teardowns and their use as vacant land sales for comparable sales purposes was not

25 disclosed to members of the plaintiff class and is directly inconsistent with the approved and

26
published regulations adopted by the Nevada Tax Commission to govern county assessors in

27
the valuation of property for ad valorem tax purposes

28
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22 For the tax year 2003-2004 and an unknown number of prior years in

determining the value of the land portion of improved real property at Incline Village and

Crystal Bay owned by members of the plaintiff class the Washoe County Assessor used

time-value method in which if there were an insufficient number of recent comparable sales

on which to value certain real property an .08 per month increase was added to the value of

comparable properties that sold as long as or years previously With the addition of this .08

per month increase these old sales are assigned much higher value for comparable sales

purposes notwithstanding the fact that the value of real property in Incline Village and Crystal

10 Bay has not increased over the past years The use of this arbitrary time-value method is

11 unauthorized by the approved and published regulations adopted by the Nevada Tax

12
Commission to govern county assessors in the valuation of property for ad valorem tax

13

purposes and is in fact contrary to such regulations

14

23 For the tax year 2003-2004 and an unknown number of prior years the Washoe
15

16
County Assessor used an arbitrary and inconsistent formula to value lineal footage of lake

17 frontage in determining the value of the land portion of improved real property at Incline

18 Village and Crystal Bay located on the shoreline of Lake Tahoe and owned by members of the

19
plaintiff class The use of an arbitrary and inconsistent formula to value footage of lake

20
frontage in determining the taxable value of improved real property was not disclosed to

21

members of the plaintiff class and was and is unauthorized by the approved and published

23
regulations adopted by the Nevada Tax Commission to govern county assessors in the

24
valuation of property for ad valorem tax purposes

25 24 For the tax year 2003-2004 and an unknown number of prior years the Washoe

26 County Assessor used sales of single-family residential properties in determining the taxable

27
value of the land portion of non-lakefront condominiums in Incline Village and Crystal Bay

28
owned by members of the plaintiff class The use of sales of single-family residential
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properties in determining the taxable value of condominiums was not disclosed to members of

the plaintiff class and was and is unauthorized by the approved and published regulations

adopted by the Nevada Tax Commission to govern county assessors in the valuation of

property for ad valorem tax purposes

25 For the tax year 2003-2004 and an unknown number of prior years the Washoe

County Assessor used an allocation method with adjustments and modifications not

authorized by the approved and published regulations of the defendant Nevada Tax

Commission for determining the taxable value of the land portion of lakefront condominiums

owned by members of the plaintiff class such that condominiums of same or similarsize in the

11 same building were assigned different land values

12 26 The defendant Nevada State Department of Taxation has the statutory duty to

13
consult with and assist county assessors to develop standard assessment procedures to

14

supervise these assessment procedures in the various counties and to advise county assessors in

15

16
the application of such procedures Under Nevada law the defendant Nevada Tax Commission

17 has the obligation to establish and prescribe general and uniform regulations for the assessment

18 of property by the county assessors of the various counties and the county assessors have the

19
duty to adopt and put in practice the regulations established by the Tax Commission for the

20
assessment of property

21
27 The defendant State Department of Taxation and the defendant Nevada Tax

22

23
Commission have allowed the use by the Washoe County Assessors office in determining the

24
taxable value of real property owned by members of the plaintiff class of an inconsistent and

25 varying view classification system applicable only to properties at Lake Tahoe of teardowns

26 as comparable vacant land sales of arbitrary increases in the value of comparable sales as

27 time adjustments of an arbitrary lakefront formula and of the use of sales of single-family

28
residences as comparable sales and of unauthorized adjustments and modifications to the

Jt.App



allocation method in the valuation of condominiums collectively the illegal assessment

method

28 By allowing the use of the illegal assessment methods by the Washoe County

Assessors office the defendant State Department of Taxation and the defendant Nevada Tax

Commission have failed to meet their statutory duties and obligations

29 By allowing the use of the illegal assessment methods by the Washoe County

Assessors office to determine the taxable value of real property the Department of Taxation

and the Nevada Tax Commission have effectively made these illegal assessment methods for

10 all practical purposes de facto regulations of the Commission As de facto regulations the

11 above illegal assessment methods are invalid because they were not adopted by the

12
Commission in compliance with the notice and hearing requirements of NRS Chapter 233B

13
30 For the tax year 2003-2004 and an unknown number of prior years the use of

14

15
these illegal and invalid assessment methods by the Washoe County Assessor has resulted in

16
the excessive improper invalid and ijlegal valuation of real properties at Incline Village and

17 Crystal Bay in Washoe County owned by members of the plaintiff class and the imposition of

18 excessive improper invalid and illegal taxes based on such valuations all in violation of the

19
provision of the Nevada Constitution guaranteeing uniform and equal taxation and just

20
valuation of all property

21

31 Plaintiff is informed and believes that defendants consider the use by the

22

23
Washoe County Assessors office of these illegal assessments methods to be valid and lawful

24 an actual controversy thus exists between the plaintiff class and defendants considering the

25 validity of those methods under the Constitution and laws of the State of Nevada

26 32 The requirement if any that members of the plaintiff class exhaust their

27
administrative remedies is excused on numerous grounds including but not limited to the

28
constitutional and other defects in the administrative process the failure of the Washoe County
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Assessors office to disclose its use of these illegal assessment methods futility and the lack of

administrative remedies

33 Members of the plaintiff class have no adequate remedy at law to prevent the

defendant Washoe County through its Assessors office from using these illegal assessment

methods of determining the taxable value of improved real property for purpose of assessing

property taxes on such property and through its Treasurers office from collecting on the

resulting illegal and unconstitutional assessments Members of the plaintiff class will continue

to suffer irreparable harm and damage unless the defendant Washoe County is enjoined and

10 restrained from the use of these illegal assessment methods of determining taxable value

11 34 In addition to declaratory and injunctive relief the individual members of the

12
plaintiff class are entitled to receive refunds from Washoe County for their overassessment and

13

over-payment of taxes for the tax year 2003-2004 and prior years as proven together with

14

15
interest at rate determined pursuant to NIRS 17.130

16
SECOND CLAIM FOR RELIEF

17 Against all Defendants

18 35 Plaintiff realleges as though fully set forth paragraphs through 11 and 13

19
through 34 inclusive above

20
36 The illegal assessment methods used by the office of the defendant Washoe

21

22
County Assessor resulted in disparity in valuation for ad valorem tax purposes between

23
similarly situated property at Lake Tahoe in Douglas and Washoe Counties for the tax year

24 2003/2004 and prior tax years in violation of the guarantees of the Nevada Constitution of

25 system of uniform equal and just valuation and assessment of ad valorem taxes

26 37 The defendant State Board of Equalization has the duty to review the tax rolls of

27
the various counties and equalize the taxable value of the properties reflected on such rolls

28
The defendant State Department of Taxation has the statutory duty under NRS 360.2152 to

10
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assist county assessors to develop and maintain standard assessment procedures and to ensure

that assessment of property are made equal in each of the counties of the state

38 The disparity in taxable value between similarly situated property at Lake Tahoe

in Douglas and Washoe Counties for the tax year 2003/2004 and prior tax years is proximate

result of the failure of the defendant State Department of Taxation to perform its
statutory duty

to ensure equal and uniform assessments

Notwithstanding the disparity in taxable value between similarly situated

property at Lake Tahoe in Douglas and Washoe Counties for the tax year 2003/2004 and prior

10 tax years the defendant State Board of Equalization has failed to equalize assessments between

Douglas and Washoe County as required by the Nevada Constitution and statutes

12
40 The failure of the defendant State Board of Equalization to equalize the taxable

13
value of similarly situated property at Lake Tahoe in Douglas and Washoe Counties for the tax

14

year 2003/2004 and prior tax years is denial of relief to members of the plaintiff class and
15

16
sald members are entitled to redress from that wrongfvl failure and denial

17 41 Plaintiff is informed and believes that defendants consider the disparity in

18 valuation for ad valorem tax purposes between similarly situated property at Lake Tahoe in

19
Douglas and Washoe Counties for the tax year 2003/2004 and prior tax years not to violate the

20
guarantees of the Nevada Constitution of system of uniform equal and just valuation and

21

assessment of ad valorem taxes an actual controversy thus exists between the plaintiff class

22

23
and defendants

24 42 In addition to declaratory relief the individual members of the plaintiff class are

25 entitled to receive refunds from Washoe County for the unequal non-uniform and

26 unconstitutional assessment of taxes for the tax year 2003-2004 and prior years as proven

27
together with interest at rate to be determined pursuant to MRS 17.130

28

11 Jt.App.11



THIRD CLAIM FOR RELIEF

Against Washoe County Defendants

43 Plaintiff realleges as though fully set forth paragraphs through 11 13 through

34 and 36 through 42 inclusive above

44 The Washoe County Assessors office uses 13 increment view classification

system at Incline Village and Crystal Bay which places view values on land parcels ranging

from zero to $800000 dollars This view classification system is not used anywhere else in

Washoe County except at Lake Tahoe and is not used anywhere else in the State of Nevada

10 45 The view classification system described above is arbitrary and capricious in

11 that it is not based on any written standards or guidelines such that in practice and depending

12
on the deputy assessor views have been determined from locations throughout the home

13

including bathtubs and corners of exterior decks as well as from locations outside the home

14

15
The view classification system described above is also arbitrary and capricious in that rather

16
than determine the view on an individual property by property basis the same view

17 classification was assigned to number of properties on mass appraisal basis

18 46 The arbitrary and capricious nature of the view classification system is further

19 demonstrated by the fact that approximately 70% of view classifications reviewed after being

20
questioned by property owners were changed by one or more increments Each increment

21

represents approximately $65000 of assessed value

23
47 The use by the Washoe County Assessors office of an inconsistent and variable

24
view classification system as described above violates the Equal Protection Clause of the

25 Fourteenth Amendment to the U.S Constitution as well as the due process guarantees of both

26 the U.S and Nevada Constitutions

27
48 Plaintiff is informed and believes that defendants consider the use by the

28
Washoe County Assessors office of an inconsistent and varying view classification system

12
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applicable only to properties at Lake Tahoe to be valid and lawful an actual controversy thus

exists between the plaintiff class and defendants considering the validity of those methods

under the Constitutions of the U.S and the State of Nevada

49 Members of the plaintiff class have no adequate remedy at law to prevent the

defendant Washoe County through its Assessors office from using an inconsistent and varying

view classification system applicable only to properties at Lake Tahoe and through its

Treasurers office from collecting on invalid and unconstitutional assessments made as result

of said use Members of the plaintiff class will continue to suffer irreparable harm and damage

10 unless the defendant Washoe County is enjoined and restrained from the use of an invalid and

11 unconstitutional view classification system

12
50 In addition to declaratory and injunctive relief the individual members of the

plaintiff class are entitled to receive refunds from Washoe County for their overassessment and

14

15
over-payment of taxes for the tax year 2003-2004 and prior years as result of the use of an

16
invalid and unconstitutional view classification system together with interest at rate

17 determined pursuant to NRS 17.130

18 FOURTH CLAIM FOR RELIEF

19
Against Washoe County Defendants

20
51 Plaintiff realleges as though fully set forth paragraphs through 11 13 through

21

34 36 through 42 and 44 through 50 inclusive above

22

23
52 When property is taxed property owners are entitled by the guarantees of due

24 process in the Nevada and U.S Constitutions to meaningful notice and an opportunity to be

25 heard as to the amount of the assessment and the nature and validity of the assessment

26 methods

27
53 Under the procedure established by the Washoe County Assessors office for

the 2003-2004 tax year notices of taxable value were to be mailed to property owners on or

13
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before December 2002 Those notices were not mailed to property owners in the
plaintiff

class until on or after December 2002 and were not received by members of the
plaintiff

class until as much as week or more later significantly reducing the amount of time property

owners had to consider the notice and investigate their rights

54 The notice sent to property owners in the plaintiff class for the 2003-2004 tax

year contained on its front side the proposed taxable value of the parcel or parcels The

notice does not explain what taxable value is nor how it is to be calculated The notice states

that property owner can call the Assessors Office to question or challenge an assessment

10 However when members of the plaintiff class called the Assessors Office they were told

11
incorrectly that their assessment was not subject to challenge because the taxable value was less

12
than the fair market value of the property In response to the property owners concems about

13
his or her assessment the employee at the Assessors Office frequently inquired whether the

14

15
property owner would be willing to sell house for the taxable value When senior

16
citizens and others on fixed incomes expressed concerns about being forced out of their homes

17 by the increased assessments the Assessors Office simply suggested that they sell their homes

18 and move In these ways the Office of the Washoe County Assessor misled inquiring property

19
owners about the standards governing taxable value and suggested contrary to law that taxable

value is determined by market value The result if not the intent was that property owners

21

were discouraged from pursuing an appeal of their assessments and were thus denied

23
meaningful opportunity to be heard

24 55 The language of the notice including but not limited to its emphasis on the fact

25 that it is not tax bill and its failure to state the amount of taxes that will be due suggests

26
improperly that it is informational and misleads the property owner recipient into the false

27
belief that challenge to the tax bill cannot be made until it has been received

56 In response to inquiries from members of the plaintiff class with respect to the

14
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assessed valuation of their properties the Washoe County Assessors office was neither

informative nor consistent nor honest but rather attempted to discourage and deter the property

owner from pursuing an appeal of that valuation

57 As established and as applied the procedure followed by the office of the

Washoe County Assessor in notifying property owners in Washoe County of the assessed

valuation of their real property and their right to challenge that valuation violates the due

process provisions of the Nevada and U.S Constitutions in that it fails to provide property

owners including members of the plaintiff class with meaningful notice and the opportunity to

10 be heard as to the accuracy of the assessed valuation and the validity of the assessment methods

used to determine that valuation

12
58 An actual controversy now exists between the members of plaintiff and persons

13

similarly situated and defendants Washoe County and the Washoe County Assessor as to

14

15
whether the procedure established and applied by the office of the Washoe County Assessor in

16 notifying property owners in Washoe County of the assessed valuation of their real property

17 and their right to challenge that valuation violates the due process provisions of the Nevada and

18 U.S Constitutions

19
59 Unless this Court issues an appropriate declaration of rights the parties will not

20
know whether the procedure followed by the office of the Washoe County Assessor as

21

described above violates the due process provisions of the Nevada and U.S Constitutions and

22

23
there will continue to be disputes surrounding that procedure

24 FIFTH CLAIM FOR RELIEF

25 Against Washoe County Defendants

26 60 Plaintiff realleges as though fully set forth paragraphs through 11 13 through

27
34 36 through 42 43 through 50 and 52 through 59 inclusive above

28
61 As direct and proximate result of the wrongful and unconstitutional procedure

15

Jt.App.15



as established and as applied of the Washoe County Assessors Office in notifying property

owners in Washoe County of the assessed valuation of their real property and their right to

challenge that valuation the individual members of the plaintiff
class have been damaged in the

overassessment of their property and are entitled to recover those damages and receive refunds

of the overassessed amount as proved

WHEREFORE PLAINTIFF PRAYS AS FOLLOWS

That the Court order that this action may be maintained as class action

That the Court declare that the use by the Washoe County Assessors Office of

10 an inconsistent and varying view classification system applicable only to properties at Lake

Tahoe of teardowns as comparable vacant land sales of arbitrary increases in the value of

12
comparable sales as time adjustments of an arbitrary lakefront formula and of sales of

13

single-family residences as comparable sales and of unauthorized adjustments and modifica

14

tions to the allocation method in the valuation of condominiums is invalid because such

16
methods of determining the taxable value for ad valorem tax purposes of improved real

17 property have not been properly adopted as regulations of the Nevada Tax Commission under

18 the Administrative Procedure Act

19
That the Court declare that the Constitution and laws of the State of Nevada

20
establish the guaranty of uniformity of taxation and require standard assessment methods

21

within and between counties in the State of Nevada
22

23
That the Court declare that the disparity in valuation between property at Lake

24 Tahoe in Douglas and Washoe Counties for the tax year 200312004 violates the guarantee in

25 the Nevada State Constitution of uniform equal and just system of property taxation

26
throughout the State

27
That the Court enter mandatory injunction requiring the State Board of

28

Equalization to redress the disparity in valuation between property at Lake Tahoe in Douglas

16

Jt.App 16



and Washoe Counties and to equalize those property valuations as required by the Nevada

Constitution and statutes

That the Court enter mandatory injunction requiring the State Department of

Taxation to carry out its statutory duty under NRS 360.2152 to assist county assessors in

developing standard assessment procedures and to ensure that assessments of property are

made equal in each of the counties of the state

That the Court declare that the view classification system as utilized by the

Washoe County Assessors office only for properties at Lake Tahoe violates the Equal

10 Protection guarantee of the U.S Constitution

11 That the Court declare that the procedure followed by the Washoe County

12
Assessor to notify property owners of the determination of the taxable value of their property

13
and the rights and consequences related thereto violates due process of law as guaranteed by

14

the U.S and Nevada Constitutions

16
That the Court set aside the invalid and unconstitutional valuations by Washoe

17 County of real property of members of the plaintiff class direct the defendant Washoe County

18 Assessor to make new valuations in accordance with the existing and properly adopted

19
regulations of the Nevada Tax Commission and determine the amounts to be refunded to

members of the plaintiff class

21

22
10 That the Court enjoin defendant Washoe County and its duly authorized agents

23
and representatives from the further use of discriminatory and illegal valuation methods to

24 determine for ad valorem tax purposes the taxable value of improved real property in Washoe

25 County

26 11 That the Court enjoin defendant Washoe County and its duly authorized agents

27
and representatives from using methods to determine for ad valorem tax purposes the taxable

28

17 Jt.App.17



value of improved real property at Incline Village and Crystal Bay that are not used elsewhere

in Washoe County or in surrounding counties

12 That plaintiff recovers its costs of suit as provided by law and such other and

further relief as the members of the plaintiff class may be adjudged entitled to in the premises

DATED this
3t

day of November 2003

WO BURN AND WEDGE

by

Attorneys for plainti

Village League To Save Incline Assets Inc

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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CODE NO 3060

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

VILLAGE LEAGUE TO SAVE INCLINE

VILLAGE INC Nevada non-profit

10 corporation on behalf of its members and Case No CVO3-06922

others similarly situated
11 Plaintiff Dept No

12 vs

13 STATE OF NEVADA on relation of its

DEPARTMENT OF TAXATION the NEVADA
14 STATE TAX COMMISSION and the STATE

BOARD OF EQUALIZATION WASHOE
15 COUNTY

COUNTY ASSESSOR BILL BERRUM
16 WASHOE COUNTY TREASURER

17 Defendants

__________________________________________________________________________/

18

19 ORDER GRANTING MOTIONS TO DISMISS

20 Plaintiff is nonprofit membership organization that claims its members

21
consist of the owners of approximately 6700 parcels of real property located in Incline

22

Village and Crystal Bay Nevada Plaintiff claims that property taxes assessed on the

23

24
members real property in 2003 far exceed the property taxes assessed on other real

25 property within the County Specifically Plaintiff claims that while property taxes have risen

26 by approximately 2.5% on average in Washoe County real property taxes at Incline and

27
Crystal Bay have risen by an average of 31% and in some individual cases as high as

28
400% In addition these amounts are far out of proportion to real property taxes paid by

Jt.App 19



Douglas County residents of property that is the same or similar to those situated in Washoe

County

Plaintiff brought this class action for relief requesting declaration from the

court that the specific methods used by the Washoe County Assessors Office to assess

real property in Incline Village and Crystal Bay are illegal discriminatory and

unconstitutional Thus as result of this improper methodology Plaintiff alleges the

properly values in these areas were overvalued in comparison to other properties in

Washoe County Further Plaintiff asks the Court to declare that Defendant State Board of

10

Equalization and the State Department of Taxation failed to equalize the assessments made
11

12
on property located in Douglas County and Washoe County as constitutionally required and

13
have thus failed in their statutory and constitutionally mandated duties Additionally Plaintiff

14 alleges that the notice of the property tax assessments given by Washoe County do not

15
meet the Due Process requirements of both the Nevada and United States Constitutions

16

Finally on behalf of its members Plaintiff seeks tax refunds in the amounts equal to the

17

18

over assessed amounts paid and damages based on the invalid and unconstitutional taxes

19
assessed

.20 Defendants Washoe County the State Board of Equalization the Nevada Tax

21 Commission and Nevada State Board of Taxation collectively Defendants have each

22
separately moved for dismissal of the entire action pursuant to NRCP 12b5 arguing that

23

Plaintiff has failed to state claim upon which relief can be granted Defendants argue that

24

25
this case should be dismissed because the Plaintiffs members failed to exhaust all

26
administrative remedies provided in the Nevada Revised Statutes for the challenging of

27 property assessments and taxes and are therefore precluded from bringing this action in

28
District Court Plaintiff opposes each motion to dismiss While Plaintiff admits that the

Jt.App.20
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administrative remedies were not exhausted Plaintiff argues that it is excused from

exhausting the administrative remedies based on recognized exceptions to that rule of law

The Court having considered the pleadings and oral argument of counsel

finds as follows motion to dismiss for failure to state claim for relief will only be granted

if it appears to certainty that plaintiff is entitled to no relief under any set of facts which

could be proved in support of the claim NRCP 2b5 Zalk-Josephs Co Wells Cargo

ftic 81 Nev 13 170 1965 In considering motion to dismiss the court must accept all

allegations of the complaint as true Haertel Sonshine Carpet Co 102 Nev 614 615

10

1986 In addition the court must construe the pleading liberally drawing fair inferences in

11

12
favor of the non-moving party Simpson Mars Inc 113 Nev 188 190 1997

13
Elaintiffs claims are based on allegations of overvaluation of the property

14 owned by Incline Village and Crystal Bay property owners in relation to other property

15 owners in Washoe and Douglas counties Based on these claims the Nevada Revised

16
statutes provide detailed means for challenging the over assessment of taxes through

17

administrative remedies See NRS 361 .355 NRS 361 .356 NRS 361 .360 NRS 361 .420
18

19 Ordinarily taxpayer must exhaust administrative remedies before seeking

20 judicial relief County of Washoe Golden Road Motor Inn Inc 105 Nev 402 403 1989

21 Failure to do so deprives the district court of subject matter jurisdiction at 403-404 In

22
addition if statutory scheme exists for the overpayment of taxes erroneously collected

23

that procedure must ordinarily be followed before commencing suit State of Nevada

24

25
Scotsman 109 Nev 252 255 1993

26 However there are exceptions to the exhaustion doctrine First the district

27 court is not be deprived of jurisdiction where issues relate solely to the interpretation or

28
constitutionality of statute ki In addition the exhaustion doctrine does not apply where

Jt.App.2
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the initiation of administrative proceedings would be futile jç

As to the first exception district court would not be deprived of jurisdiction for

the failure to exhaust administrative remedies when the issues presented relate solely to the

interpretation or constitutionality of statute However simply providing constitutional

challenge to statute or provision is not sufficient to avoid the requirement of exhaustion

Thus when statute is attacked on its face or in other words the claim is that the statute as

enacted is unconstitutional an agency determination on this point would rarely aid the court

in resolving the issue and accordingly exhaustion would not be required Malecon Tobacco

10

Inc State of Nevada 59 3d 474 476 Nev 2002 However when the taxpayer does

11

12
not challenge that the statute is unconstitutional but rather the statute has been applied

13 unconstitutionally to them this is matter which is properly resolved by the agency Id

14 These determinations inherently require factual context and the agency is in the best

15
position through its experience and expertise to make such factual findings Id Thus in

16
these cases there is nbt an exception to the exhaustion doctrine merely because

17

constitutional claim is made
18

19
The Court finds that Plaintiff does not challenge the constitutionality of any

20 statutory provision or administrative rule The claims do not challenge whether Washoe

21 County has the constitutional authority to make such assessments or to levy taxes on the

22
property Rather Plaintiff challenges the manner methods and ultimate conclusions made

23

by the Washoe County Assessor in relation to the taxable value made on these properties

24

25
For example Plaintiff claims it was improper to utilize view classifications and the time

26 value and allocation methods to determine the valuation of these properties thus arguing

27 these actions are inconsistent and arbitrary Plaintiff claims these actions violate equal

28
protection and due process However these are the types of claims that would inherently

Jt.App.22
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require factual determinations and context to determine if in fact the use of these methods

and other valuation classifications are improper as guidelines and provisions available to

county assessors for the valuation of property and thus being unconstitutionally applied

Accordingly this exception to the exhaustion requirement does not apply to the instant

case

Furthermore the Court does not agree that the utilization of the administrative

remedies would be futile under the circumstances The local and state entities that would be

required to hear any such challenge to these assessments are particularly able to make

10

these determinations due to their expertise and knowledge of the subject matter involved

11

12
Furthermore the mere fact that there may be many claimants with similar claims of

13 overvaluation does not excuse the use of the administrative process as one successful

14 challenge to these methods would arguably correct the alleged impermissible valuation

15 methods Accordingly the exhaustion of administrative remedies would not be futile under

16
this exception

17

Plaintiff has failed to exhaust the administrative remedies as required under
18

19
NRS 361 .355 et seq Therefore this failure precludes Plaintiff from bringing any action

20 based on the overvaluation of the properties involved as to all named Defendants NRS

21 361.4101 Accordingly Defendants Motions to Dismiss should be GRANTED in their

22
entirety as to all Defendants

23

IT IS SO ORDERED
24

DATED This day of \JUUUC 2004

28
DISTRICTJ

Jt.App.23
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CERTIFICATE OF SERVICE BY MAILING

Pursuant to NRCP 5b hereby certi that am an employee of the Second Judicial

District Court in and for the County of Washoe and that on this day of June

2004 deposited in the County mailing system for postage and mailing with the United

States Postal Service in Reno Nevada true and correct copy of the attached document

addressed as follows

Suellen Fulstone Esq
Woodburn and Wedge
6100 Neil Rd SuiteSOO

Reno NV 89511

Gregory Zunino
10 Senior Deputy Attorney General

100 Carson St
11 Carson City NV 89701-4717

12 Joshua Hicks

Deputy Attorney General

13 100N.CarsonSt
Carson City NV 89701-4717

14

Gregory Shannon
15 Deputy District Attorney

Civil Division

16

17 _______________
KIM DRIGGS

18
Administrative Assistant

19

20

21

22

23

24

25

26

27

28
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No $2515

SUELLEN FULSTONE
NevadaStateBarl6l5

DALE FERGUSON
NevadaStateBar4986 7flTt

LiWOODBURN AND WEDGE
6100 Neil Road Suite 500

RenoNevada 89511

Telephone 775 688-3000
$VL Lopez

Attorneys for plaintiff

Village League To Save Incline Assets Inc

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

10
IN AND FOR THE COUNTY OF WASHOB

11

12

13 VILLAGE LEAGUE TO SAVE Case No CVO3-06922

14
INCLINE ASSETS INC Nevada

non-profit corporation on behalf of its Dept No

15 members and others similarly situated

16 Plaintiff

17
vs NOTICE OF APPEAL

18
STATE OF NEVADA on relation of

19 its DEPARTMENT OF TAXATION
the NEVADA STATE TAX

20 COMMISSION and the STATE BOARD
OF EQUALIZATION WASHOE

21
COUNTY ROBERT MCGOWAN

22 WASHOE COUNTY ASSESSOR
BILL BERRUM WASHOE COUNTY

23 TREASURER

24 Defendants

25

26
Notice is hereby given that the Village League To Save Incline Assets Inc plaintiff

27

28
above named appeals to the Supreme Court of the State of Nevada from the Order Granting
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Motions To Dismiss entered in this action on the day of June 2004

DATED this day of June 2004

WOODBURN AND WEDGE
6100 Neil Road Suite 500

RenoNV 89511

/775 688-3000

kL 11i5L
Suellen Fuistone

NevadaBarNo 1615

Attorneys for plaintiff

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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CERTIFICATE OF MAILING

Pursuant to N.R.C.P 5b certify that am an employee of Woodburn and

Wedge and that on this date deposited in the U.S Mail with postage paid true copy of the

attached Notice Of Appeal addressed to

Gregory Shannon Esq

Deputy District Attorney

Box 30083

Reno NV 89520-3083

Joshua Hicks Esq

10 Deputy Attorney General

100 North Carson Street

11 Carson City NV 89701-47 17

12
Gregory Zunino Esq

13
Senior Deputy Attorney General

100 North Carson Street

14 Carson City NV 89701-4717

16
DATED this tt day of June 2004

Jt.App.27



VILLAGE LEAGUE TO SAVE INCLINE

ASSETS INC NEVADA NON
PROFIT CORPORATION ON BEHALF
OF ITS MEMBERS AND OTHERS
SIMILARLY SITUATED

Appellant

vs
THE STATE OF NEVADA ON
RELATION OF ITS DEPARTMENT OF

TAXATION THE NEVADA STATE TAX

COMMISSION AND THE STATE __________
BOARD OF EQUALIZATION WASHOE
COUNTY ROBERT MCGOWAN
WASHOE COUNTY ASSESSOR AND
BILL BERRUM WASHOE COUNTY
TREASURER
Resppdents

This is an appeal from district court order dismissing

declaratory and injunctive relief action in real property tax assessment

dispute Second Judicial District Court Washoe County Peter Breen

Judge

FACTS

On behalf of its members appellant Village League to Save

Incline Assets Inc filed district court complaint concerning property

The Honorable Kristina Pickering Justice voluntarily recused

herself from participation in the decision of this matter
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tax assessments against respondentsnamely the State of Nevada on

relation of its Department of Taxation Tax Commission and State Board

of Equalization the Washoe County Assessor and the Washoe County

Treasurer In its complaint Village League contended that the property

assessment methods and tax-related notice procedures used by the

Washoe County Assessor were constitutionally invalid and that the State

Board of Equalization had failed to carry out its constitutional obligation

to equalize property valuations In addition to declaratory and injunctive

relief Village League sought property tax refunds Because neither

Village League nor its members had first exhausted their administrative

remedies however the district court dismissed the complaint Village

League timely appealed

DISCUSSION

Failure to exhaust available administrative remedies renders

the matter unripe for district court review and thus nonjusticiable

Allstate Ins Co Thorpe 123 Nev 170 P.3d 989 99394 2007

see also Baldonado Wyjin Las Vegas 124 Nev .._ 194 P.3d 96 105

2008 noting that declaratory relief actions generally are inappropriate

when an administrative remedy exists As we have noted before

exhaustion doctrine gives administrative agencies an opportunity to

correct mistakes and conserves judicial resources so its purpose is

valuable requiring exhaustion of administrative remedies often resolves

disputes without the need for judicial involvement Allstate 123 Nev at

170 P.Sd at 993-94 District court orders dismissing an action for

failure to exhaust administrative remedies typically are reviewed de novo

j4 at 170 P.3d at 993 noting that this court reviews de novo

whether the statutory scheme requires exhaustion of administrative

SUPcniE COURT
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remedies Wyatt Terhune 315 F.3d 1108 1117 9th Cir 2003

explaining that courts generally review de novo orders dismissing

complaints for failure to exhaust administrative remedies unless the

court makes factual determinations which are reviewed for clear error

Regarding exhaustion NRS 361.4101 provides in relevant

part

No taxpayer may be deprived of any remedy

or redress in court of law relating to the

payment of taxes but all such actions must be for

redress from the findings of the State Board of

Equalization and no action may be instituted

upon the act of county assessor or of county

board of equalization or the Nevada Tax

Commission until the State Board of Equalization

has denied complainant relief.2

Because the majority of Village Leagues complaint related to the

payment of property taxesas exemplified by its requests for refundsits

failure to first seek redress from the State Board of Equalization rendered

those issues nonjudiciable First Am Title Co Stgte of Nevada 91 Nev

804 543 P.2d 1344 1975

Exceptions to the exhauson doctrine

Nevertheless Village League asserts that exceptions to the

exhaustion doctrine apply here such that despite NRS 361.4101s clear

terms it was not required to first exhaust administrative remedies We

2Correspondingly NRS 361.4202 provides in relevant part that

property owner having protested the payment of taxes and

having been denied relief by the State Board of Equalization may
commence suit in any court of competent jurisdiction in the State of

Nevada against the State and county in which the taxes were paid

SUPREME Couat
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have recognized that exhaustion is not required when the issues relate

solely to the interpretation or constitutionality of statute

Malecon Tobacco State Dept of Taxation 118 Nev 837 839 59 P3d

474 476 2002 quoting State of Nevada Glusinan 98 Nev 412 419

651 P.2d 639 644 1982 Additionally exhaustion is excepted when

resort to administrative remedies would serve no useful purpose or is

futile Id Engelinann Westergard 98 Nev 348 353 647 P.2d 385 388-

89 1982 explaining that requiring exhaustion would be futile when

administrative remedies are not viable when no fair opportunity to

exhaust administrative remedies exists or when the agency clearly lacks

jurisdiction

Here Village League contends that its challenge to the County

Assessors methods is analogous to constitutional challenge to statutes

or ordinances facial validity and thus not subject to the exhaustion

requirement Further while Village League acknowledges that NEtS

361.345 allows the county board of equalization to determine property

values and modifSr an assessors incorrect valuation it nonetheless argues

that no administrative process exists to review several of its assertions In

particular Village League insists that no administrative body can

properly review its assertions that the assessment methodologies used

were invalid de facto regulations the Department of Taxation and Tax

Commission failed to standardize assessment methods and procedures

statewide and the State Board of Equalization and Department of

Taxation failed to carry out their equalization duties Although we

conclude that Village League was required to exhaust administrative

remedies with respect to its assertions regarding the Assessors methods

and the state agencies failures to standardize those methodologies we

SUPeaE COURT
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agree with Village League that no administrative process exists by which

it could challenge the State Boards compliance with its equalization

duties

In Malecon Tobacco State Department of Taxation we

recognized that while an administrative agency has no authority to

determine whether statute on its face is unconstitutional when

resolving the constitutional challenge involves factual evaluation that

evaluation is best left to the administrative agency which can use its

specialized skill and knowledge to inquire into the facts of the case 118

Nev 837 841 59 P.3d 474 477 2002 Accordingly exhaustion is

required for as applied constitutional challenges Similarly addressing

the constitutional challenge exception to the exhaustion doctrine the

Tennessee Supreme Court has explained that like with as applied

challenges the administrative agency can use its skill to determine

constitutional challenges to an agency rule or procedure including

reviewing due process concerns Richardson Tennessee Bd of

Dentisy 913 S.W.2d 446 455 457 Tenn 1995 Presenting such issues

to the agency helps create complete record allows the agency to correct

any errors and promotes judicial efficiency Jsk

3While the Tennessee court determined that parties must follow the

administrative process before seeking judicial review it also determined

that under Tennessees legal system failure to raise constitutional

challenges during the administrative process does not necessarily preclude

judicial review of those issues Richardson 913 S.W.2d at 457-58 We
need not determine whether failure to raise constitutional challenges

during the administrative process in Nevada precludes judicial review of

those issues here because Vifiage League failed to exhaust administrative

remedies in the first instance

SUPREME Couv

NEvA
Jt.App.32

1941A



In this matter any challenges to tax assessments based on

improper property valuations should have been raised before the county

board In the context of challenging those assessments the parties could

have raised their constitutional challenges to the County Assessors

methods including whether those methods were properly applied to the

properties at issue despite their alleged nonstandardization statewide

Accordingly the district court properly dismissed the complaint with

respect to those claims for failure to exhaust administrative remedies

It is not clear however that Village League had available any

means to administratively challenge the State Board of Equalizations

alleged failures to carry out its equalization duties While NRS 361.356

allows property owner to raise equalization issues regarding properties

with comparable locations before the county board and while NEtS

361.360 allows taxpayers to challenge the county boards failure to

equalize those statutes do not address statewide county-by-county

equalization issues And in State Board of Equalization Barta 124

Nev 188 P.3d 1092 1102 2008 we recognized that property

taxpayer suffers injury when properties are not valued in accordance with

the constitutional right to uniform and equal rate of assessment which

the equalization processes are intended to ensure

Village Leagues complaint afleged that despite taxable

valuation disparities between Washoe and Douglas Counties in the

2003/04 tax year and prior tax years the State Board failed to equalize

those valuations As remedy therefore Village League sought

declaration that the property valuation disparity between Washoe and

Douglas Counties violated the Nevada Constitution and mandatory

SUPREME COURT
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injunction directing the State Board to redress that disparity by

equalizing property valuations

As no statute provides for an administrative process to remedy

the State Boards failure to equalize county valuations insofar as Village

League alleged that the State Board failed to perform an act required by

law and sought an order directing that acts performance such was

appropriately raised in its district court complaint.4 See NRS 34.160

Idaho StatQTax Comn Staker 663 P.2d 270 Idaho 1982 Fondren

State Tax Commission 350 So 2d 1329 Miss 1977 reaffirmedjn State

Tax Commission Fondren 387 So 2d 712 723-24 Miss 1980

abrogated on other grounds by Marx Truck Renting Leasing Assn

520 So 2d 1333 1346 Miss 1987 84 C.J.S Taxation 654 2001

Accordingly we reverse the portion of the district courts order dismissing

the equalization claim and we remand this matter for further proceedings

on that claim.5

4Village League has not pointed to any authority for requesting the

court to declare disparity in property valuations and nothing in

Nevadas declaratory relief statues NRS Chapter 30 appears to so

authorize Accordingly the district court properly dismissed the

declaratory relief portion of the equalization claim

5Haying considered respondents argument that Village League

lacks standing to raise the equalization claim we conclude that it is

without merit in light of this order standirg with respect to the

remainderof Village Leagues claims need not be reached
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CONCLUSION

The district court properly dismissed the action below except

for the equalization claim because Village League failed to exhaust its

administrative remedies prior to seeking judicial review Regarding the

equalization claim the district court should have proceeded to determine

whether Village Leagues claim for injunctive relief was viable Therefore

we

ORDER the judgment of the district court AFFIRMED IN

PART AND REVERSED IN PART

Hardesty

___________ ___________J
Douglas

cNE
Parraguirre

ibbons

SLWRME Count

OF

194Th

______________________ ______________________
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cc Second Judicial District Court Dept District Judge
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Attorney General Catherine Cortez Masto/Las Vegas

Washoe County District Attorney Richard Gammick/Civil
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FILED
Electronically

04-08-2009023435 PM
Howard Conyers

Clerk of the Court

Transaction 699329

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR WASHOE COUNTY

VILLAGE LEAGUE TO SAVE INCLINE

10 ASSETS INC Nevada non-profit corp

on behalf of its members and others similarly

situated

12 CASE NO CVO3-06922

Plaintiff

13 DEPT NO

14
vs

STATE OF NEVADA on relation of its DEPT

OF TAXATION the NEVADA STATE TAX
16 COMMISSION and the STATE BOARD OF

EQUALIZATION WASHOE COUNTY ROBERT
MCGOWAN WASHOE COUNTY ACCESSOR

18 BILL BERRUM WASHOE COUNTY TREASURER

19 Defendants

20
_____________________________________________________/

21

ORDER SETTING STATUS HEARING
22

IT IS HEREBY ORDERED that plaintiff VILLAGE LEAGUE TO SAVE INCLINE ASSETS

24
INC represented by Suellen Fulstone Esq of Morris Peterson and defendants STATE OF

25
NEVADA on relation of its DEPT OF TAXATION the NEVADA STATE TAX COMMISSION and

26 the STATE BOARD OF EQUALIZATION represented by Catherine Cortez Masto Attorney General

27
for the State of Nevada and Gregory Zunino Esq and Gina Session Esq Nevada Attorney

28

Generals Office and WASHOE COUNTY ROBERT MCGOWAN WASHOE COUNTY

Jt.App.3



ACCESSOR BILL BERRUM WASHOE COUNTY TREASURER represented by Richard

Ganimick Washoe County District Attorney and Gregory Shannon Deputy District Attorney

appear in Washoe County District Court Department Seven for Status Hearing on Thursday April 21

2009 set to commence at 1130 a.m

DATED this Siay of April 2009

PATRICKS AGAN
District Judge

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5b hereby certify that am an employee of the Second Judicial District

Court of the State of Nevada County of Washoe that on this_J day of April 2009 sent via

facsimile and deposited in the Washoe County mailing system for postage and mailing with the United

States Postal Service in Reno Nevada true copy of the attached document addressed to

Suellen Fulstone Esq
Morris Peterson

6100 Neil Road Suite 555

RenoNV 89511

Facsimile No 775.829.6001
10

and
11

Gregory Zunino Esq
12 Gina Session Esq

Office of the Attorney General
13 100 North Carson St

Carson City Nevada 89701-47 17

Facsimile No 775.684.1156
15

and
16

Gregory Shannon Esq
17 Washoe County District Attorneys Office

Civil Division

interoffice mail

19
Facsimile No 775.337.5732

22
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FILED
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04-08-2009040009 PM

Howard Conyers

Clerk of the Court

Transaction 700079

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR WASHOE COUNTY

VILLAGE LEAGUE TO SAVE INCLINE
10 ASSETS INC Nevada non-profit corp

on behalf of its members and others similarly

situated

12 CASE NO CVO3-06922

Plaintiff

13 DEPT NO

14
vs

STATE OF NEVADA on relation of its DEPT
OF TAXATION the NEVADA STATE TAX

16 COMMISSION and the STATE BOARD OF

EQUALIZATION WASHOE COUNTY ROBERT

MCGOWAN WASHOE COUNTY ACCESSOR
18 BILL BERRUM WASHOE COUNTY TREASURER

19 Defendants

20
________________________________________________________/

21

AMENDED ORDER SETTING STATUS HEARING
22

IT IS HEREBY ORDERED that plaintiff VILLAGE LEAGUE TO SAVE INCLINE ASSETS

INC represented by Suellen Fulstone Esq of Morris Peterson and defendants STATE OF

25
NEVADA on relation of its DEPT OF TAXATION the NEVADA STATE TAX COMMISSION and

26 the STATE BOARD OF EQUALIZATION represented by Catherine Cortez Masto Attorney General

27
for the State of Nevada and Gregory Zunino Esq and Gina Session Esq Nevada Attorney

28

Generals Office and WASHOE COUNTY ROBERT MCGOWAN WASHOE COUNTY
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ACCESSOR BILL BERRUM WASHOE COUNTY TREASURER represented by Richard

Gammick Washoe County District Attorney and Gregory Shannon Deputy District Attorney

appear in Washoe County District Court Department Seven for Status Hearing on Tuesday April 21

2009 set to commence at 1130 a.m

DATED this ______ day of April 2009

District Judge

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5b hereby certify that am an employee of the Second Judicial District

Court of the State of Nevada County of Washoe that on this 2day of April 2009 sent via

facsimile and deposited in the Washoe County mailing system for postage and mailing with the United

States Postal Service in Reno Nevada true copy of the attached document addressed to

Suellen Fulstone Esq
Morris Peterson

6100 Neil Road Suite 555

RenoNV 89511

Facsimile No 775.829.6001
10

and
11

Gregory Zunino Esq
12 Gina Session Esq

Office of the Attorney General
13 100 North Carson St

14

Carson City Nevada 89701-4717

Facsimile No 775.684.1156
15

and
16

Gregory Shannon Esq
17 Washoe County District Attorneys Office

Civil Division
18

interoffice mail

19
Facsimile No 775.337.5732
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FILED
Electronically

04-22-2009044642 PM
Howard Conyers

Clerk of the Court

Transaction 726707

CASE NO CVO3-06922 VILLAGE LEAGUE ET AL

VS
DEPARTMENT OF TAXATION ET AL

DATE JUDGE
OFFICERS OF
COURT PRESENT APPEARANCES-HEARING
4/21/09 STATUS HEARING AFTER REMAND BY NEVADA SUPREME COURT
HONORABLE Suellen Fulstone Esq was present in Court on behalf of the Plaintiff who was not

PATRICK present

FLANAGAN Gina Session Esq was present in Court on behalf of Nevada Department of Taxation

DEPT NO who was not present

Conway David Creekman Esq was present in Court on behalf of Washoe County who was not

Clerk present

Koetting 1135 a.m Court convened with Court and counsel present

Reporter Counsel for the Plaintiff addressed the Court and moved to file an Amended Complaint

Counsel further argued that this case should proceed along normal lines with an answer

filed 16.1 conference held and discovery exchanged
Counsel Creekman addressed the Court and present argument in support of filing briefs

before launching into full litigation mode
Counsel Session addressed the Court and concurred with the argument present by

Counsel Creekman feels clarification on the issues is needed and feels there is only one

cause of action

Counsel Fulstone replied arguing discovery is necessary and feels that Washoe and

Douglas County assessors need to be deposed

Counsel Creekman responded Counsel Session responded
COURT ORDERED Plaintiffs Motion to file an Amended Complaint GRANTED
Counsel Fulstone requested two weeks in which to file the Amended Complaint SO
ORDERED The Defendants are not required to file an answer Simultaneous briefs

addressing scope of issues are to be filed by June 2009 Response will be due within

two weeks
1157 p.m Court stood in recess
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IN THE SECOND JUDICIAL DISTRICT COURT

IN AND FOR THE COUNTY OF WASHOE
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Case No CVO3-06922

14 DEPARTMENT OF TAXATION et
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20

April 21st 2009

21

1130 a.m
22

Reno Nevada

23

24 Reported by STEPHANIE KOETTING CCR 207 RPR

Computer-Aided Transcription

Jt.App.45



APPEARANCES

For the Plaintiff
MORRIS PETERSON

By SUELLEN FULSTONE ESQ
6100 Neil Rd
Reno Nevada

For the Defendant
GINA SESSION ESQ
Nevada Attorney Generals Office

100 Carson

Carson City Nevada

DAVID CREEKMAN ESQ
Chief Deputy District Attorney
One South Sierra

Reno Nevada

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Jt.App.46



RENO NEVADA April 21st 2009 1130 a.m

THE CLERK Case number CVO3-06922 Village League

et al versus the Department of Taxation et al. This

matter set for status hearing Counsel please state your

appearance for the record

MS FULSTONE Suellen Fulstone of Morris Peterson

on behalf of the Village League With me Mrs Marion Eaglemai

10 the President of the Village League

11 THE COURT Good morning maam

12 MR CREEKMAN David Creekman on behalf of Washoe

13 County your Honor

14 MS SESSION Gina Session appearing on behalf of

15 the Department of Taxation

16 THE COURT Good morning counsel On June 2nd of

17 2004 Judge Breen entered an order granting defendants

18 motions to dismiss the claims filed by the plaintiff Village

19 League to Save Lake Tahoe

20 Last week April 16th the Nevada Supreme Court

21 issued its order reversing in part Judge Breens order When

22 this Court received the order contacted counsel and

23 wanted to get this case back on track at least with respect

24 the claim that was remanded back to the District Court
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Ive chance to look at the file and Im familiar

with the issues But let me ask you Ms Fulstone do you

think we should wait until the other matter goes through the

state administrative hearings or should we go ahead and set

briefing schedule here on the injunctive relief claim

MS FULSTONE Im not sure if the Court is

referring to the Young matter

THE COURT No Let me just say this how do you

recommend we proceed

10 MS FULSTONE think we proceed on this case

11 directly whether its -- but dont know if its briefing

12 schedule that we would be looking at Before go there

13 Ms Session said she represents the Department of Taxation

14 The primary department in this case is the State Board of

15 Equalization in terms of the injunctive relief It is the

16 claim against the state board as well as other state

17 defendants guess was that it was remanded with respect to

18 the equalization issue So Im not sure whether shes here ox

19 behalf of the state board or whether we can proceed without

20 someone here on behalf of the state board

21 MS SESSION Im here on behalf of the state and

22 represent the state board as well

23 THE COURT Okay

24 MS FULSTONE think we proceed to treat this as

Jt.App.48



any other claim Theres discovery that we would like to do

with respect to the differences between Douglas County and

Washoe County at the Lake would like to file an amended

complaint Theres lot of law that has been created since

filed this initial complaint in November think of 2003

And even though you know looked and read this complaint

again before we had this conference this morning theres an

allegation in there about the duty of the State Board of

Equalization to review the county rolls and equalize within

10 the county as well as between counties would like to mak

11 it clear that thats the scope of this equalization inquiry

12 THE COURT Within Washoe County

13 MS FULSTONE Within Washoe County as well as

14 between the two So that one the issue of equalization can

15 be as vetted as fully as possible in this case so that the

16 relief that is granted or not granted can be as complete as

17 possible And then you know the inevitable review at the

18 Supreme Court can be as meaningful as possible rather than th

19 piecemeal kind of thing we would do if we were going to file

20 another claim now with respect to the state boards duty

21 within the county So thats kind of where see this going

22 is having it proceed with an answer to the complaint --

23 actually --

24 THE COURT Filing an amended complaint
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MS FULSTONE -- an answer to that complaint

16.1 conference proceed with discovery set the case for

hearing and so on

THE COURT All right Mr Creekman how does that

sound

MR CREEKMAN Your Honor want to make it clear

that from the county perspective theres just one remaining

cause of action in this particular case and that involves or

centers upon questions of equalization as between similarly

10 situated property up at Lake Tahoe which happens to be in

11 some cases located in Douglas County and in other cases

12 happens to be located in Washoe County Thats the extent of

13 the issue involved in this case

14 believe actually it can be resolved or at least

15 the issues substantially narrowed from that point based on

16 legal briefs at least initially Im not at this point

17 categorically rejecting Ms Fulstones suggestion that we move

15 into -- that we move into discovery phase and the like but

19 would like to give the Court and the attorneys the

20 opportunity to espouse their legal positions in writing

21 supported by affidavits and any documentary evidence that may

22 be or without doubt is available through the public domain

23 as public records before we launch into full-scale

24 litigation mode in this case
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THE COURT Wont some of those documents

necessarily have to come front discovery

MR CREEKMAN Not necessarily The public records

law to the extent theyre records of the State of Nevada or

the records of Washoe County are all readily obtainable under

Nevadas public records law

THE COURT Youre talking mostly about the tax th

assessors the records

MS SESSION There would be records before the

10 county board state board tax commission

11 MR CREEKMAN Its all out there believe it to

12 all be out there in the public domain And will also remin

13 the Court that these particular parties have been involved in

14 these or related issues for substantial amount of time and

15 it would surprise me if much of what would otherwise be

16 discoverable hasnt already been discovered

17 THE COURT As Ms Fulstone pointed out some time

18 has passed and you know weve got the Basque decision The

19 law has developed Theres been some water under the bridge

20 to so speak Let me hear from Ms Session

21 MS SESSION would agree with Mr Creekman that

22 perhaps it might be educational to begin with briefing

23 schedule rather than to launch into discovery One of the

24 problems that see that Village League has number of
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actions in numerous forums some of which are at least

addressing parts of what would be considered by this Court on

this issue And so think we could clarify that in brief

that might help us determine whether its best to let it go

forward in another forum

Theres an action in the First JD Judge Russell

that is dealing with equalization issues And that we might

have more clarity on those issues if we were allowed to do

briefing schedule before going into discovery on this

10 agree that all of these records are available

11 through the public records law And at this juncture woulc

12 also agree that theres really the one remaining cause of

13 action in that we should keep it to that narrow issue

14 THE COURT Well Ms Fulstone how much discovery

15 do you think youll need mean certainly hope youre nat

16 going to send interrogatories out to 1600 landowners here

17 MS FULSTONE No but it is misleading and

18 incorrect to say all of these records are available as public

19 records One mean generally speaking its not incumbent

20 upon the parties to use the public records law to get

21 discovery But even if it were what happens mean for

22 instance this case involves equalization between at least

23 you know as it stands at minimal level equalization

24 between Washoe County and Douglas County
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THE COURT Correct

MS FULSTONE We dont have anything essentially

from Douglas County In recent case in department six here

deposed the assessor in Douglas County with regards to

validity of the revisions to the regulations involving the

land valuation But thats as much as weve ever gotten from

Douglas County in the way of documentation

THE COURT Is there parallel proceeding

MS FULSTONE No there is not What happens and

10 why we need to actually have discovery is that whats

11 available in the way of public records is to some degree

12 what the assessor does in response to taxpayers complaint

13 about valuation At that point its at that point that the

14 Washoe County assessor puts together packet for the county

15 board

16 Up to that point the Washoe County Assessor doesn

17 have specific appraisal as to particular property So

18 what we will need to do is to depose the Washoe County

19 Assessor on you know the equalization on how we went about

20 doing it depose the Douglas County Assessor on how they

21 reached their values and determine and discover these

22 similarly situated properties that we could then compare An

23 dont see how the Court can proceed without the facts to

24 consider when youre looking at the law
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You know every case including this one is

essentially fact driven and we dont have all of those facts

yet mean we have some and weve certainly done some work

on our own as the Village League and as individual members of

the Village League but were not in position where we can

you know try the case today And we know theres lot more

information out there

THE COURT If understand your argument Ill get

you to Mr Creekman if understand the discovery limited

10 to the assessors and their methodology is rather discreet bul

11 youre focusing on properties for which no landowner has takei

12 an appeal which would have to hazard guess is the vast

13 majority

14 MS FULSTONE It is the vast majority

15 THE COURT Thats thousands of --

16 MS FULSTONE It is We have to get at those

17 records mean and we havent had access to those records ii

18 any of the cases And when Ms Session says theres

19 parallel proceeding in the First Judicial thats -- you know

20 thats not exactly accurate

21 THE COURT What is exactly accurate

22 MS FULSTONE We have as the Village League and

23 members of the Village League pursued this equalization issue

24 since we filed the claim in November of 2003 We have pursue

10
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equalization through the county board through taking an

appeal from the county boards failure to equalize to the

State Board of Equalization We now have an appeal from the

state boards refusal to hear that appeal And thats what

before the First Judicial on that

We have also because of what had been to this poin

ruling from this Court that we could not pursue directly

claim for equalization against the State board we have

claim under 1983 federal civil rights claim against the

10 members of the state board who refused or failed to equalize

11 Thats in the Supreme Court on an immunity issue at the

12 moment And then we also have federal court filing under

13 1983 as well

14 So you know we have tried to pursue this

15 equalization issue but this case is whats the word suite

16 generous something like that thats probably badly

17 pronounced This case isnt duplicated anywhere else

18 THE COURT All right Mr Creekman

19 MR CREEKMAN In response your Honor to Ms

20 Fulstones comments shes correct the case does involve

21 questions of equalization as between Douglas and Washoe

22 County But the case does not involve questions of the -- as

23 to how each assessor values property in those counties What

24 the case involves is the question of whether the legislature

11
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fulfilled its constitution duty to establish uniform and

equal system of taxation and whether the State Department of

Taxation and the board of equalization performed their

statutory duties as theyre set forth in the Nevada Revised

Statutes by the legislature as result of the legislature

performing its constitutional obligations and

responsibilities Thats what its all about

The question or the focus of the Court from my

perspective is going to be on the State Board of Equalization

10 and whether they did or did not equalize -- first of all

11 whether their jurisdiction was properly invoked and if so

12 whether the state board did or did not equalize and moving

13 step forward possibly whether the tax commission did or did

14 not equalize using the methodologies or the procedures if yoi

15 will set forth by the legislature in NRS Chapter 361

16 This does not deal with how Mr Wilson or

17 Mr Wilsons counterpart down there in Douglas County valued

18 individual properties

19 THE COURT All right Ms Session

20 MS SESSION You know there is an NRS 361.356

21 which was not addressed by the Supreme Courts decision that

22 does give remedy for equalization between the counties Am

23 basically what the remedy is that landowner goes to the

24 county where they think theres some difference in

12
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equalization or difference in value and they present their

case to that board of equalization that county board of

equalization in this case it would be Douglas County to ask

that those property values be raised to their level And

thats the remedy in 361.356 and the Supreme Court didnt

address it and that hasnt occurred in this case

Theres also in terms of equalization as

Mr Creekman referred to theres ratio studies done by the

tax commission to determine whether the ratios are the same

10 intercounty which is what were talking about in this case

11 intercounty equalization

12 So you know in order to not go on kind of

13 hunting expedition think it would be useful to narrow the

14 issue and understand what the issue is before we allow

15 complaints to be amended or go into discovery on this issue

16 THE COURT This is what Im inclined to do

17 think the plaintiff can file an amended complaint Its been

18 remanded back here for this Courts consideration And

19 certainly will give both parties an opportunity to put forth

20 their claims and defenses

21 But also agree with the defendants here in respec

22 to trying to narrow the scope of this hearing initially

23 without incurring lot of money time and expense in

24 discovery on behalf of the plaintiffs

13
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Now it may be after look at the briefing agre

with you Ms Fulstone that discovery is appropriate and we

can then go to that next level But what Id like to do is

Id like you to essentially set the stage file an amended

complaint And then if we could get briefing and it doesnt

have to be -- it can be simultaneous within 30 days as to what

the parties believe the scope should be going forward

Youve lived with this case for years and have more

knowledge than this Court would ever presume to know And so

10 it would be of assistance for me to see your perspective as

11 where you want to see this case go By the same token

12 think that the defendants raise issues of law that certainly

13 have to be considered And as both sides said its tough to

14 decide the law without the facts can tell you that this

15 Court needs them both

16 So Ill let you go ahead and file the amended

17 complaint will not require an answer be filed by the

18 defendants And then within 30 days Ms Clerk we can file

19 an opening brief

20 THE CLERK 30 days from today your Honor

21 THE COURT Yes

22 THE CLERK May 21st

23 THE COURT And then two weeks after that if we ca

24 get response dont need reply

14
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MS FULSTONE Could ask for more than the

30 days just want like 35 days My daughter is graduating

from college theres week in there and dont want to --

THE COURT Granted

MS FULSTONE Thank you

THE CLERK 35 days from todays date

THE COURT 40 days

THE CLERK June 1st

THE COURT Give you over the weekend

10 MS FULSTONE Thank you

11 THE COURT And then two weeks after that for

12 responsive pleading and dont need reply And then what

13 well do is Ill issue an order And it may be that as sil

14 here now without knowing much more than what Ive heard

15 may allow some limited discovery if it would assist the

16 Court But certainly dont think its in anybodys --

17 thats all Im going to say

18 MS FULSTONE Your Honor in terms of filing the

19 amended complaint can have two weeks on that only ask

20 that because we have 1300 cases that are starting to be hear

21 next Monday before the state board And have full-time

22 job between now and then

23 THE COURT Well if you want to file it -- file it

24 whenever you want to As said Im not going to require th

15
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defendants to answer the complaint but Id like to see the

issues as its framed by the plaintiffs in this case It

would be of assistance going forward

MS SESSION Your Honor if understand this

right our briefing is on what has been remanded to the Court

not necessarily on what is in the amended complaint

THE COURT Correct Correct What the parties

feel would be the appropriate scope of this matter going

forward until light of the Supreme Courts order as well as

10 light of the recent Supreme Court cases Astra Basque and thi

11 case That would be of assistance Its an important issue

12 for both sides want to give both sides an opportunity to

13 state their case and well take it from there and do the best

14 we can All right Ms Fulstone anything further

15 MS FULSTONE No your Honor thank you

16 THE COURT Mr Creekman

17 MR CREEKMAN Nothing further from the county

18 THE COURT Ms Session

19 MS SESSION Thank you your Honor

20 THE COURT Thank you very much

21

22

23

24

16
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STATE OF NEVADA
55

County of washoe

STEPHANIE KOETTING Certified Court Reporter of the

Second Judicial District Court of the State of Nevada in and

for the County of Washoe do hereby certify

That was present in Department No of the

above-entitled Court on April 21st 2009 at the hour of 1131

a.m and took verbatim stenotype notes of the proceedings ha

upon the status hearing in the matter of VILLAGE LEAGUE et

10 al Plaintiffs vs DEPARTMENT OF TAXATION et al
11 Defendants Case No CVO3-06922 and thereafter by means of

12 computer-aided transcription transcribed them into

13 typewriting as herein appears

14 That the foregoing transcript consisting of pages

15 through 17 both inclusive contains full true and complet

16 transcript of my said stenotype notes and is full true an

17 correct record of the proceedings had at said time and place

18

19 DATED At Reno Nevada this 4th day of May 2009

20

21 S/s Stephanie Koetting
STEPHANIE KOETTING CCR 207

22

23

24

17
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CATHERINE CORTEZ MASTO Attorney General

DENNIS BELCOURT Deputy Attorney General

Nevada Bar No 2658
DEONNE CONTINE Deputy Attorney General

Nevada Bar No 9552
100 North Carson Street

Carson City Nevada 89701-4717

775 684-1206

Attorneys for State Board of Equalization

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

STATE BOARD OF EQUALIZATIONS STATEMENT OF

ISSUES AND REQUEST FOR DISMISSAL

Defendant STATE OF NEVADA ex rel STATE BOARD OF EQUALIZATION State

Board through counsel CATHERINE CORTEZ MASTO Attorney General by DEONNE

CONTINE Deputy Attorney General pursuant to the Status Hearing before this Honorable

Court on April 21 2009 hereby submits its Statement of Issues on Remand and its Motion to

Dismiss

I/I
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Case No CVO3-06922

Department No

VILLAGE LEAGUE TO SAVE INCLINE

ASSETS INC Nevada non-profit corp on
behalf of its members and others similarly

situated

Plaintiffs

vs

STATE OF NEVADA on relation of its DEPT
OF TAXATION the NEVADA STATE TAX
COMM ISSION and the STATE BOARD OF
EQUALIZATION WASHOE COUNTY
ROBERT McGOWAN WASHOE COUNTY
ACCESORY BILL BERRUM WASHOE
COUNTY TREASURER

Defendants
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Background Procedural History and Scope of Remand

In November of 2003 The Village League to Save Incline Assets Inc Village League

filed its Complaint for Declaratory and Related Relief against the Department of Taxation the

Nevada Tax Commission the State Board of Equalization the Washoe County Assessor and

Washoe County Treasurer Complaint Village Leagues Complaint sought declaratory and

injunctive relief regarding the property tax assessment methods of the Washoe County

Assessor and alleged that the Nevada Tax Commission and State Board of Equalization failed

to carry out their duties under the Nevada Constitution and NRS Chapter 361 Defendants

moved for dismissal of all causes of action because Village League failed to exhaust its

10 administrative remedies prior to bringing suit On June 2004 the District Court Granted

11 Defendants Motion to Dismiss in its entirety Village League appealed the case to the

12 Nevada Supreme Court

13 On March 19 2009 the Nevada Supreme Court issued an Order Affirming in Part

14 Reversing In Part and Remanding Remand Order for further proceedings on the equalization

15 claim While agreeing with the District Courts determination that the Village League was

16 required to exhaust administrative remedies prior to bringing suit in its Remand Order the

17 Court noted that It is not clear however that Village League had available any means to

18 administratively challenge the State Board of Equalizations alleged failures to carry out its

19 equalization duties Remand Order page

20 Based on the perceived lack of an administrative remedy by the Supreme Court this

21 case was remanded as the Courts order states that insofar as Village League alleged that

22 the State Board failed to perform an act required by law and sought an order directing that

23 acts performance such was appropriately raised in its district court complaint Regarding

24 equalization the court stated the district court should have proceeded to determine whether

25 Village Leagues claim for injunctive relief was viable Although no specific cause of action

26 III

27 III

28 III
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for injunctive relief is alleged by the Village League its Complaint contains the following

general allegations with respect to the State Board1

The defendant State Board of Equalization has the statutory

responsibility for the equalizing of real property valuations

throughout the State including reviewing the tax rolls of the various

counties as equalized by the county boards of equalization and if

necessary adjusting the valuations thereon in order to equalize

values with respect to taxable value

Complaint

The Complaint further provides

Notwithstanding the disparity in taxable value between similarly

situated property at Lake Tahoe in Douglas and Washoe Counties

for the tax year 2003/2004 and prior tax years the defendant State

Board of Equalization has failed to equalize assessments between

Douglas and Washoe County as required by the Nevada
Constitution and statutes

12

13
ComplaintJ39

14
The failure of the defendant State Board of Equalization to equalize

the taxable value of similarly situated property at Lake Tahoe in

15 Douglas and Washoe Counties for the tax years 2003/2004 and

prior tax years is denial of relief to members of the plaintiff class

16
and said members are entitled to redress from the wrongful failure

17

and denial

18 Complaintlj4o

19 Finally the Complaint contains prayer for relief That the Court enter mandatory

20
injunction requiring the State Board of Equalization to redress the disparity in valuation

21

between property at Lake Tahoe in Douglas and Washoe Counties and to equalize those

22
property valuations as required by the Nevada Constitution and statutes Complaint page 16-

17 J11
23

24
Accordingly the sole issue for determination by this Court is whether injunctive relief

25
was viable remedy for Village League at the time it filed its Complaint in November of 2003

26

27
It appears from the minutes of the of the April 21 2009 Status Hearing that Village League would amend its

28 Complaint within two weeks however this office has not been served with any such Amended Complaint Accordingly the

paragraphs contained herein are from the original Complaint
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for any alleged failure to equalize by the State Board related to properties in Douglas and

Washoe Counties

This Court may base its decision on facts of which judicial notice shall or may be taken

138 A.L.R Fed 393 1997 See also NRS 47.130 and 47.140 The State board requests

that this Court take notice of the fact that that there are in excess of one million parcels and

nearly 300000 personal property assessments in the State of Nevada Additionally the State

Board request that this Court take notice of the fact that Village League and its members have

availed themselves of numerous legal remedies with respect to the issues complained of in its

Complaint.2 Finally this Court should take notice of the laws concerning the structure

10 function makeup and procedures of the State Board as described as follows

11 II Overview Of Nevadas Property Tax System

12 County assessors are required to appraise all real property at least once every five

13 years NRS 361.2606 The computed taxable value land and improvements must not

12
14 exceed its full cash value NRS 361.2275 Full cash value is defined as the most

15 probable price which property would bring in competitive and open market under all

.-

16 conditions requisite to fair sale NRS 361.025 In determining whether the taxable value of

17 property exceeds its full cash value an assessor may use as applicable one or more of the

18 following an analysis of comparative sales summation of land and improvement

19 values and capitalization of the income generated by the use of the property NRS

20 361.2275 If the taxable value of property exceeds its full cash value the taxable value

21 must be reduced accordingly If the land is properly valued then the reduction must be

22 applied to the improvements NAC 361.131

23 Pursuant to NRS 361.3451 the County Board of Equalization may change and

24 correct any valuation found to be incorrect either by adding thereto or by deducting therefrom

25 such sum as is necessary to make it conform to the taxable value of the property assessed

26

27
State ex ret State Ed of Equalization Bakit 112 Nev 1403 148 P.3d 717 2006 State ex rel State Ed of

28 Equalization Barta 124 Nev 58 188 P.3d 1092 2008 Village League to Save Incline Assets Inc State ex ret State Bd

of Equalization 194 P.3d 1254 2008
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taxpayer who disagrees with the County Assessors valuation may appeal to the

County Board of Equalization which is required to make an independent determination of the

valuation of the property assessed NAC 361 .627 See also NRS 361.355 property owner

claiming overvaluation or excessive valuation of its real or secured property shall appear

before the county board of equalization If the taxpayer is aggrieved by the decision

rendered by the County Board of Equalization the taxpayer may appeal to the State Board of

Equalization See NRS 361 .356 concerning appeals to the County Board of Equalization

Pursuant to NRS 361.360 should taxpayer be aggrieved by decision of the County Board

he can appeal to the State Board of Equalization NRS 361 .400 mandates that the State

10 Board of Equalization hear and determine all appeals from the action of each county board of

11 equalization NRS 361 .4101 states in part as follows

IL No taxpayer may be deprived of any remedy or redress in court of

13
law relating to the payment of taxes but all such actions must be

for redress from the findings of the State Board of Equalization and

14 no action may be instituted upon the act of county assessor or of

county board of equalization or the Nevada Tax Commission until

15
the State Board of Equalization has denied complainant relief

Oo
Pursuant to NRS 361 .420 property owner may seek an appeal to District Court

17 after having protested the payment of taxes and having been denied relief by the State

18 Board of Equalization The District Court must confine its review to the record before the

19 State Board of Equalization and the taxpayer has the burden of proof that any valuation

20 established by the Nevada Tax Commission or the county assessor or equalized by the

21 county board of equalization or the State Board of Equalization is unjust and inequitable

22 NRS361.430

23 Iii

24 i/i

25 iii

26 /1/

27 iii

28 /1/
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III Legal Argument

Standard for Injunctive Relief Would Not Have Been Viable On The

Village Leagues Equalization Claim in 2003

Issuance of the extraordinary remedy of injunctive relief is appropriate only when the

moving party shows reasonable likelihood of success on the merits and irreparable harm

will be sustained by the moving party if the requested injunction is not issued Pickett

Camanglie Constr Inc 108 Nev 422 426 1992 Number One Rent-A-Car Ramanda Inns

Inc 94 Nev 779 780-781 587 P.2d 1329 1330 1978 see also NRS 33.010 The Village

League must also demonstrate that money damages are an inadequate remedy for its

10 irreparable injury See Czipott Fleigh 87 Nev 496 498 489 P.2d 681 682-683 1973

stating that where an adequate remedy at law exists the harsh remedy of injunction will not

12 lie Finally the Village League must establish that the alleged harm it will suffer is neither

13 remote nor speculative but actual and imminent Shapiro Cadman Towers Inc 51 F.3d

14 328 332 2d Cir 1995 citation omitted

15 Therefore before the Village League can obtain any equitable relief on its equalization

16 claim it must clearly establish that it enjoys reasonable likelihood of success on the merits

17 of its underlying action and that it will suffer irreparable harm that is specific and actual and for

18 which legal damages are not adequate In this case it does not remotely appear that the

19
plaintiff is entitled to injunctive relief because it cannot meet the requirements for such relief

20 Indeed the Complaint contains only general conclusory statements regarding alleged

21 violations of no specific statutes or other provisions and Village League cannot show

22 irreparable harm

23
Village League Could Not Have Shown Reasonable Likelihood of

24
Success on the Merits

25 First it should be noted that other than the question of whether injunctive relief would

26 have been appropriate on the Village Leagues equalization claim no other claims on the

27 merits remain before this Court as the Supreme Court upheld the dismissal of the Declaratory

28 Relief claims against all the Defendants Notwithstanding that there appears to be no
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underlying claims and therefore no reasonable likelihood of success on those claims when

the Village League filed its Complaint in November of 2003 those claims were included

Then as now the State Board along with the other Defendants strongly opposed the Village

Leagues Complaint and has consistently maintained that its Complaint is wholly without merit

Village League Was Not Reasonably Likely To Have Been
Successful on the Merits of Its 2003 Claim Because NRS 361 .395

Was Historically Interpreted by the State Board to Require Only

Equalization By Appeal

Prior to and leading up to the Courts decision in State ex ret State Bd of Equalization

Barta 124 Nev 58 188 P.3d 1092 2008 equalization under NRS 361 .395 was interpreted to

10 require aggrieved taxpayers to bring issues with their property tax assessments to the State

Board See NRS 361.360 Additionally NRS 361.3951 provides as follows

12 NRS 361.395 Equalization of property values and review of tax

rolls by State Board of Equalization notice of proposed increase in

13 valuation

14
During the annual session of the State Board of Equalization

beginning on the fourth Monday in March of each year the State

Board of Equalization shall

Equalize property valuations in the State
IV Review the tax rolls of the various counties as corrected by

17
the county boards of equalization thereof and raise or lower

equalizing and establishing the taxable value of the property for the

18 purpose of the valuations therein established by all the county
assessors and county boards of equalization and the Nevada Tax

19 Commission of any class or piece of property in whole or in part in

any county including those classes of property enumerated in NRS

20 361.320

21 Prior to codification in NRS 361.395 the provision in paragraph was found in

22 section of the 1917 revenue act 1917 Act as amended Section of the 1917 Act dealt

23 with equalization by appeal including from challenges based on undervaluation or non

24 assessment of parcels Paragraph was found in section of the Act and section dealt

25 with equalization by review of the completed roll See Act of March 28 1953 Ch 336

26 and 1953 Nev Stat 576-579

27

28
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NRS 361.3951 read with its legislative genesis the 1917 Act3 therefore provides that

there are two triggers for equalization by the State Board by appeals and by review of

the rolls as corrected by the county boards While county boards can correct rolls on its own

generally the impedance for such correction is claim by the taxpayer that particular

parcel is out of equalization.4

The Nevada Supreme Court has interpreted the provisions in NRS 361.395 to provide two

essential separate functions for the State Board equalization by appeal function and more

general equalization function State ex rel State Bd of Equalization Barta 124 Nev 58 188

P3d 1092 1102 2008 Prior to the Supreme Courts decision in Bada5 the State Board

10 interpreted its function under NRS 361.395 as equalizing either by taxpayer appeal or in

11 response to an appeal after correction by the county board Indeed requirement to

12 conduct general equalization statewide would necessitate review of over one million parcels of

13 developed and undeveloped land and nearly three hundred thousand personal property

14 assessments

15 Furthermore NRS 361.395 does not provide procedures or processes for equalization

4-

16 under sub 1a or sub 1b.6 Additionally while the completed tax roles may have at some

17 point provided relevant information necessary for the State Board to equalize it would likely

18 not be disputed by the parties herein that review of the rolls today provides little information on

19 which the State Board may base an equalization decision

20 Nevada Revised Statutes contain no definition of equalization It has been addressed

21 by the Attorney General as follows

22
Equalizing property means making sure that similarly situated

23 taxpayers are treated the same that uniform and equal rate of

assessment and taxation and just valuation for taxation of all

24 property real personal and possessory is provided NEv CONST art

25
See NR5 220.1703codification doesnt change intent of iaw

correction of the roiis by county board wouid generally come after review of specific taxpayer appeal of the

26
county assessors valuation and subsequent raising or iowering of that parcels value That raising or lowering could create

equalization issues that the county board could address

27 Obviously the present action was filed years before the supreme courts decision in Barta Although it does not

specifically address equalization duties Barta seems to suggest that there is more general duty to equalize in NRS

28 361.395

Compare NRS 361.333 which provides specific detailed requirements
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10 Just principles of valuation are those which in their

application will result in distributing the burden of taxation in due

proportion among owners of all different kinds of property

Op Nev Atty Gen No 99-32 September 13 1999

Blacks Law Dictionary defines Equalization as The raising or lowering of assessed

values to achieve conformity Tax The adjustment of an assessment or tax to create rate

uniform with another BLACKS LAW DICTIONARY 2d Pocket Ed 2001

As explained above prior to the Courts ruling in Barta and at the time Village League

filed its Complaint in 2003 the State Board had historically interpreted its duties under NRS

361 .395 to determine taxpayer appeals for equalization Indeed it was not clear from such

10
provision that more generalized equalization must occur because review of the rolls

provides no information from which to equalize and there is little guidance within said

12
provision as to what specific actions are required in order for equalization to occur

13
Accordingly in 2003 the State Board would have had strong argument that Village League

13 14 would not have been likely to succeed on its equalization claim and injunctive relief would not

15 have been proper

Dcv

17
NRS 361.355 Provides An Adequate Legal Remedy to Address

Disparity in Valuations Between Counties

18
The Supreme Court noted in its Remand Order that it was not clear whether Village

19
League had available any means to administratively challenge the State Boards alleged

20
failures to equalize between counties Although not mentioned or analyzed in the Remand

21
Order NRS 361.355 provides remedy whereby property owner may complain about the

22
lack of statewide equalization Specifically it provides

23

NRS 361.355 Complaints of overvaluation or excessive valuation by reason

24 of undervaluation or nonassessment of other property

Any person firm company association or corporation claiming
25

overvaluation or excessive valuation of its real or secured personal property in

26 the State whether assessed by the Nevada Tax Commission or by the county

assessor or assessors by reason of undervaluation for taxation purposes of the

27 property of any other person firm company association or corporation within

any county of the State or by reason of any such property not being so assessed
28

shall appear before the county board of equalization of the county or counties
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where the undervalued or nonassessed property is located and make complaint

concerning it and submit proof thereon The complaint and proof must show the

name of the owner or owners the location the description and the taxable value

of the property claimed to be undervalued or nonassessed

Any person firm company association or corporation wishing to protest

the valuation of real or personal property placed on the unsecured tax roll which

is assessed between May and December 15 may appeal the assessment on or

before the following January 15 or the first business day following January 15 if it

falls on Saturday Sunday or holiday to the county board of equalization

The county board of equalization forthwith shall examine the proof and all

data and evidence submitted by the complainant together with any evidence

submitted thereon by the county assessor or any other person If the county

board of equalization determines that the complainant has just cause for making

the complaint it shall immediately make such increase in valuation of the property

complained of as conforms to its taxable value or cause the property to be

placed on the assessment roll at its taxable value as the case may be and make

10 proper equalization thereof

Except as provided in subsection and NRS 361 .403 any such person

firm company association or corporation who fails to make complaint and

12
submit proof to the county board of equalization of each county wherein it is

claimed property is undervalued or nonassessed as provided in this section is

13 not entitled to file complaint with or offer proof concerning that undervalued or

nonassessed property to the State Board of Equalization
14

If the fact that there is such undervalued or nonassessed property in any

county has become known to the complainant after the final adjournment of the

county board of equalization of that county for that year the complainant may file

16 his complaint on or before March 10 with the State Board of Equalization and

submit his proof as provided in this section at session of the State Board of

17 Equalization upon complainant proving to the satisfaction of the State Board of

18
Equalization he had no knowledge of the undervalued or nonassessed property

before the final adjournment of the county board of equalization If March 10 falls

19 on Saturday Sunday or legal holiday the complaint may be filed on the next

business day The State Board of Equalization shall proceed in the matter in the

20 same manner as provided in this section for county board of equalization in

such case and cause its order thereon to be certified to the county auditor with
21

direction therein to change the assessment roll accordingly

22 While NRS 361.355 does not provide the relief envisioned by Village League when it

23
filed its Declaratory Relief Action in 2003 it is legal remedy to address overvaluation of land

24 in one county based on the undervaluation of land in another county Indeed if the Village

25
League would have brought such claim to the attention of the Douglas County Assessor the

26
County Board and ultimately the State Board would have been made aware of the perceived

27 lack of equalization and could have attempted to redress Village Leagues concerns prior to it

28
requesting the extraordinary relief it did in its Complaint
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Other Adequate Legal Remedies Exist to Challenge Any
Perceived Failure By The State Board to Comply with NRS
361395

If the Village League believes that the State Board has violated any subsection in NRS

361.395 it could have filed lawsuit alleging violations of such provision Accordingly

injunctive relief would not be necessary to redress any alleged failures by the State Board to

perform the duties required of it under NRS 361.395

In fact prior to and since the filing of its Complaint in the present action the Village

League or related taxpayers have availed themselves of numerous legal remedies regarding

their property tax assessments for multiple years and in various courts in this state Since

10 2003 three other cases involving Village League members or the Village League itself have

11 been heard and decided by the Nevada Supreme Court in which Village League and the

12 individual members requested monetary damages for injuries related to their property tax

13 assessments See footnote In fact in Barta the Supreme Court characterized taxpayers

14 lack of equalization argument as request for alternative relief and declined to address such

15 arguments because the Court had ordered legal remedy namely tax refunds to the

16 taxpayers Barta at 1103 Because Village League had adequate legal remedies and has

17 availed themselves of numerous legal remedies in which it has raised equalization issues

18 injunctive relief is not appropriate

19

20
Village League Could Not Have Shown Irreparable Harm

21 Although the Court recognized in Barta that taxpayer suffers injury when properties

22 are not valued using uniform and equal rates of assessment there is nothing irreparable

23 about that injury Indeed taxpayers including those who are members of Village League

24 received monetary remedy when their tax assessments were rolled back to the rate they

25 were assessed in 2002 See Bakst 112 Nev 1403 1478 148 P.3d 717 726 Additionally

26 as five and half years have passed since the Village League filed its Complaint in the instant

27 case if any irreparable harm was to have occurred it would have occurred by now

28
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Accordingly Village League cannot prove the irreparable harm to entitle it to the extraordinary

relief it seeks

Because Injunctive Relief Is Not Viable Remedy Village Leagues
Complaint Should Be Dismissed

In making determination on motion to dismiss the facts of the complaint are

assumed true Buzz City of Las Vegas 181 P.3d 670 672 The only issue on remand to

this Court is whether injunctive relief is an appropriate remedy for any alleged failure of the

State Board to equalize property assessments between counties Even assuming the facts

are true in Village Leagues Complaint this case should be dismissed because injunctive relief

10 is not viable cause of action against the State Board on Village Leagues equalization claim

11 As discussed thoroughly above the Village League was not likely to have succeeded on its

12 claims on the merits and could not have shown irreparable harm for which money damages

13 were not an adequate remedy Accordingly this action should be dismissed

14 IV Conclusion

15 The sole issue for determination by this Court on remand is whether injunctive relief

16 was viable remedy for Village League at the time it filed its Complaint in November of 2003

17 for any alleged failure to equalize by the State Board related to properties in Douglas and

18 Washoe Counties

19 As discussed above the Village League would not have been entitled to such relief at

20 that time because no clear duty of general equalization existed at that time NRS 361.355

21 provides an adequate remedy to challenge property assessments between counties and

22 because other adequate legal remedies exist for such challenges Furthermore Village

23 League could not have shown that it would suffer irreparable harm for which legal damages

24 are an inadequate remedy

25 III

26 III

27 III

28 III
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Because injunctive relief would not have been viable cause of action and because

that is the sole issue on remand the State Board respectfully requests that the instant action

be dismissed

DATED this 1st day of June 2009

CATHERINE CORTEZ MASTO

Attorney General
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AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that this document does not contain the social

security number of any person

DATED this Vt day of June 2009
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Chief Deputy District Attorney
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Box 30083
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775 337-5700

ATTORNEY FOR WASHOE COUNTY

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

VILLAGE LEAGUE TO SAVE INCLINE

ASSETS INC Nevada non-profit

corporation on behalf of its

members and others similarly
situated

STATE OF NEVADA on relation of

its DEPARTMENT OF TAXATION the

NEVADA STATE TAX COMMISSION and
the STATE BOARD OF EQUALIZATION
WASHOE COUNTY ROBERT MCGOWAN
WASHOE COUNTY ASSESSOR BILL

BERRUM WASHOE COUNTY TREASURER
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Defendants Washoe County along with the Washoe County

Assessor and Treasurer by and through their counsel of record

Richard Gammick District Attorney of Washoe County Nevada

and David Creekman Chief Deputy District Attorney herein

provide this Court with their Statement of Issue Before This
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Court and Position of Washoe County Defendants This pleading

is submitted in response to this Courts Order of April 21

2009 following status conference held on that date This

pleading is supported by the following Statement of Points and

Authorities along with all the papers pleadings and documents

on file with this Court in this matter

Dated this day of June 2009

RICHARD GAIVIMICK

District Attorney

10 gyULj
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STATEMENT OF POINTS AND AUTEORITIES

The one issue remaining in this case anj before this Court

Plaintiff Village League claims to be non-profit

membership corporation whose members own real property at

Crystal Bay or Incline Village Washoe County Nevada Village

League itself the only Plaintiff in the lawsuit does not claim

to own any real property whether itt Washoe County or elsewhere

The only remaining claim in this lawsuit seeks this Courts

intervention in ascertaining whether injunctive relief is

10 appropriate to direct the State Board of Equalization to

11 consider the Plaintiffs claims that disparity in valuation

12 between property at Lake Tahoe in Doulas and Washoe Counties

13 violates the Nevada Constitutions guarantee that the

14 Legislature will provide for uniform and equal rate of

15 assessment and taxation

16 II Background

17 The Nevada Constitution and ad valorem taxation

18 Article 10 Section of Nevadas Constitution establishes

19 that Legislature shall provide by law for uniform and

20 equal rate of assessment and taxation. Early Nevada case

21 law first established that all that is demanded of by this

22 provision is uniformity of taxes and not uniformity in the

23 manner of assessing or collecting those taxes Sawyer

24 Dooley 21 Nev 390 32 437 1893 cited State Wells

25 Fargo Co 38 Nev 505 150 836 1915 United States

26 State ex rel Beko 88 Nev 76 at 87 493 P.2d 1324 1972

-4-
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Meanwhile and most recently in the first of two

significant cases implicating Article 10 section of the

Nevada Constitutions uniform and equal provision Nevadas

Supreme Court reiterated its 1972 holding in NevadaTax Commn

Southwest Gas Corp 88 Rev 309 312 497 P2d 308 309

310 1972 at best valuation of property is an illusory matter

upon which experts hold differences of opinion that tihere

exists no mathematical formula to establish market value but

that in establishing such value it was the inconsistent

10 application of assessment methodologies which violated Nevadas

11 Constitution State State Board of Equalization v._Bakst 122

12 Rev 1403 148 P.3d 717 2006 Under Bakst the use of

13 assessment methodologies not supported by regulations of the

14 Nevada Tax Commission caused the constitutional violation hii

15 is situation since rectified by the Nevada Tax Commissions

16 adoption of such regulations in 2004 Nevada Administrative

17 Code MAC chapter 361 And in Stat Stae Board of

18 Equalization Barta 124 Nev 58 188 P.3d 1092 2008 the

19 same provision of Nevadas Constitution was at issue In Barta

20 however assessment methodology regulations were in place but

21 they were impermissibly applied retroactively thus causing the

22 constitutional violation found to exist in that case

23 It is frequently recognized by the courts that absolute or

24 pert eºt equality and uniformity in taxation are impossible

25 Puciet Sound Power Light Co King County 264 U.S 22 1924

26 decided under the Fourteenth Amendment to the United States

-5-
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Constitution Lee Sturges 46 Ohio St 153 19 N.E 560

1889 unequal and unjust results in individual cases are to

some extent inevitably produced by any possible system of

taxation Portland Van Storage Co Ross 139 Or 434

P.2d 122 1932 complete equality and uniformity in the

imposition of the tax burden must remain an ideal until human

ingenuity can perfectly appraise the myriad differences some

readily discernible others obscure but nonetheless real

between the vast variety of subjects of taxation Such

10 conception has been variously characterized as utopian

11 Diovt County of Keith 161 Neb 615 74 N.W.2d 455 1956

12 an unattainable good Florer Sheridan 137 md 28 36 N.E

13 365 1894 baseless dream Edye Robertson 112 U.S 580

14 1884 and dream unrealized State Tax Cases 92 U.S

15 575 1875

16 Consequently it has been declared that the tax or revenue

17 system which most nearly approaches perfect equality is the

18 best State Tax Cases 92 U.S 575 1875 and that the most

19 that can be expected is an approximation to this desirable end

20 Stanley Albany County 121 U.S 535 1887 Accordingly

21 substantial compliance with the requirements of equality and

22 uniformity in taxation laid down by constitutional provisions

23 similar to Nevadas is all that is required Maxwell Bugbee

24 250 U.S 525 1919 and such provisions are satisfied when they

25 are designed and manifest departures from the rule are avoided

26 Stanley Albany County 121 U.S 535 1887

-6-
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Prior proceedings in this case

Plaintiff Village League filed its Complaint in the Second

Judicial District Court on November 13 2003 Then-Washoe

County Assessor Robert McGowan and Treasurer Bill Berrum moved

to dismiss on December 19 2003 These parties asserted the

grounds of failure to exhaust administrative remedies and

Village Leagues lack of standing to bring the lawsuit in the

District Court The State Board of Equalization and Department

of Taxation also filed Motions to Dismiss Following the

10 completion of briefing and oral argument this Court through

11 its predecessor judge the Honorable Peter Breen on June

12 2004 granted all motions to dismiss based upon this Courts

13 perception that the Plaintiffs had failed to exhaust their

14 administrative remedies The Washoe County defendants filed

15 Notice of Entry of Order on June 2004 Plaintiff Village

16 League filed its Notice of Appeal to the Nevada Supreme Court

17

18
This Court in granting the Motion to Dismiss did not address

19 Defendants arguments relating to this Plaintiffs lack of

standing to bring this lawsuit in the first instance The

20 Supreme Courts March 19 2009 Order remanding this matter to

this Court addressed the question of Plaintiffs standing in

21 footnote of that opinion stating that considered

respondents argument that Village League lacks standing to raise

22 the equalization claim we conclude that it is without merit..
The Supreme Courts Order provided no further elaboration on the

23 issue of this Plaintiffs standing In response these
Defendants contend that the Supreme Courts statement on this

24 important jurisprudential doctrine applied only to the
Plaintiffs standing to bring its action before the Supreme

25 Court in response to the District Courts dismissal of the case
These Defendants continue to hold to the belief that thiŁ

26 Plaintiff lacks standing to maintain this case in this Court as
discussed more fully at section IV.B intra of this document

-7-
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on June 10 2004 The appeal was from this Courts Order

granting all the Defendants from both the state of Nevada and

Washoe County Motions to Dismiss

On March 19 2009 the Nevada Supreme Court issued its

Order Affirming in Part Reversing in Part and Remanding in

this case The Supreme Courts Order concluded that this Court

properly dismissed the action below except or the equalization

claim as between Douglas and Washoe Counties because the

Plaintiff failed to exhaust its available administrative

10 remedies before seeking judicial review Following this

11 conclusion the Supreme Court directed that this Court should

12 have proceeded to determine whether the Plaintiffs equalization

13 claim for injunctive relief was viable and remanded this one

14 issue back to this Court for further proceedings It did so in

15 likely recognition of its prior holding in State State Board of

16 Equalization Barta 124 Nev 58 188 P.3d 1092 2008 that

17 NRS 361.3951 the State Board clearly has duty to

18 equalize property valuations throughout the state the

19 Board shall .. property valuations in the State

20 Barta 124 1.1ev at 188 P.3d at 1102 coupled with its

21 holding also in Barta that

22 NRS 361.400 establishes duty separate from the

equalization duty that the State Board hear appeals from
23 decisions made by the county boards of equalization The

two statutes create separate functions equalizing property
24 valuations throughout the state and hearing appeals from

the county boards
25

26 ///

8-
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According to the Supreme Court the exhaustion doctrine applies

to appeals from the county boards but no such exhaustion

doctrine applies to remedy the State Boards failure to equalize

county valuations under authority contained in NRS 361.3951

III This court must apply well-established standards for

injunctive relief to the facts of this case

NRS 33.010

NRS 33.010 sets forth cases in which an injunction may be

granted That statute establishes that an injunction may be

10 granted in the following cases

11 When it shall appear by the complaint that the

plaintiff is entitled to the relief demanded and

12 such relief or any part thereof consists in

restraining the commission or continuance of the

13 act complained of either for limited period or

perpetually
14 When it shall appear by the complaint or

affidavit that the commission or continuance of

15 some act during the litigation would produce

great or irreparable injury to the plaintiff.
16 When it shall appear during the litigation that

the defendant is doing or threatens or is about

17 to do or is procuring or suffering to be done
some act in violation of the plaintiffs rights

18 respecting the subject of the action and tending
to render the judgment ineffectual NRS 33.010

19

20 Nevada case law of injunctive relief

21 Under long-ago established and consistently upheld

22 principles of law an injunction will not issue where there is

23 complete and adequate remedy at law Sherman clark Nev

24 138 1868 Conley Chedic Nev 222 224 1870 Phenix

25 Frampton 29 Nev 306 318 90 1907 Additionally the

26 plaintiff seeking injunctive relief must show that he or she

-9--
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enjoys reasonable probability of success on the merits and

that he or she will suffer irreparable harm for which

compensation is an inadequate remedy Number One Rent-A-Car

Ramada Inns Inc 94 Nev 779 587 P.2d 1329 1978

Christensen Chromallov American corp 99 Nev 34 36 656

2d 844 846 1983 Sobol capital Mqmt Consultants Inc

102 Nev 444 446 726 P.2d 335 337 1986 Dixon Thatcher

103 Nev 414 415 742 P.2d 1029 1987 S.O.C Inc Mirage

Casino-Hotl 117 Nev 403 408 23 P.3d 243 246 2001

10 DePartment of Conservation Natural Resources Folev121

11 Nev 77 80 109 P.3d 760 762 2005 An additional standard

12 for injunctive relief also permits the Court to weigh the public

13 interest and the relative hardships of the parties in deciding

14 whether to grant such relief Ellis sr McDaniel 95 Neil 455

15 596 P.2d 222 1979 University Cmtv Cdl Sys Nevadans

16 for Sound Govt 120 Nev 712 721 100 P.3d 179 187 2004

17 IV This plaintiff cannot meet the standards needing to be

achieved for iniunctive relief

18

19 This Plaintiff Enjoys No Likelihood Of Success On The

Merits Of This Case
20

21 In State Board of Eaualization Barta 124 Nev 58

22 188 P.3d 1092 1102 2008 the Nevada Supreme Court recognized

23 that property taxpayer suffers injury when properties are not

24 valued in accordance with the constitutional right to uniform

25 and equal rate of assessment Yet in this case the

26 equalization processes set forth throughout NRS chapters 360 and
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3612 existed and continue to exist to ensure that this

important constitutional right was protected here not only for

this Plaintiff but for all Nevadans

MRS 361.333

In performing its equalization function under NRS

361.3951 the State Board of Equalization performs this

significant function only after the Nevada Department of

______________________________

10
In response to the Nevada Constitutions mandate that

Legislature shall provide by law for uniform and equal
rate of assessment and taxation.. Nevadas Legislature has
over the years enacted an extremely complex statutory scheme

12 involving tumerous players Key among those players are the

various County Assessors who undertake the actual on-the-ground

13 assessment work with respect to property within their

jurisdictions the various County Boards of Equalization the

14 Nevada Tax Commission the Nevada State Board of Equalization
and the Nevada Department of Taxation which provides general

15 supervision and control over the entire revenue system of the

State of Nevada Of course the Nevada judiciary is also part

16 of this system as the final arbiter of disputes arising under

this complicated structure Each plays significant role in

17 the system of checks and balances designed by Nevadas
Legislature to assure uniformity and equality with respect to

18 assessment and taxation
As stated in the Legislatures system of checks and

19 balances everyone has an important role to play These

Defendants contend that their construction of this complex

20 statutory scheme as set forth below is not only plausible it

is the only workable construction in this important area of

21 Nevadas revenue-generation system Additionally these

Defendants construction of the entire statutory scheme

22 regulating the revenue system of the State is the one possible
construction which is entirely consistent with the tenent of

23 statutory construction requiring statutes to be construed as
whole and not be read in way that would render words or

24 phrases superfluous or make provision nugatory Charlie Brown
Constr Co Boulder Ciy 106 14ev 497 502 797 P.2d 946

25 949 1990 overruled on other grounds by Callowav City of

Reno 116 Nev 250 993 P.2d 1259 2000 and is based on the
26 presumption that every word phrase and provision in the

enactment has meaning Id at 502 503 797 P.2d at 949

-11--
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Taxation assists the State Tax Commission and the State Board of

Equalization by testing variety of information using applied

statistics to determine if inequity or assessment bias exists

The Department surveys and analyzes assessor work practices to

ensure the uniform application of valuation and assessment

methodology as provided by law and assessment standards If

inequity or bias is discovered NR.S 361.333 provides the Nevada

Tax Commission with authority to correct inequitable conditions

if the Nevada Tax Commission fails to perform this function the

10 Nevada State Board of Equalization is free to step in and

11 perform this function pursuant to its authority to equalize

12 under NRS 361.3951

13 Because Nevada law at NRS 361.225 requires that

14 property subject to taxation must be assessed at 35% of its

15 taxable value known as the assessment ratio the Department of

16 Taxation acting under authority of NRS 361.333 conducts

17 ratio study each year designed to measure the level of appraisal

18 accuracy of local county assessors Generally speaking

19 ratio study is designed to evaluate appraisal performance or

20 determine taxable value through comparison of appraised or

21 assessed values estimated for tax purposes with independent

22 estimates of value based on either sales prices or independent

23 appraisals The comparison of the estimate of assessed value

24 produced by the assessor on each parcel in the sample to the

25 estimate of taxable value produced by the Department of Taxation

26 is called ratio The ratio study involves the determination

-12-
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of assessment levels by computing the central tendencies mean

median and aggregate ratios of assessment ratios Nevada

specifies the use of the median ratio the aggregate ratio and

the coefficient of dispersion of the median to evaluate both the

total property assessments and the assessments of each major

property class

In likely recognition of the administrative burden imposed

on both the Department of Taxation and the Nevada Tax Commission

of such an undertaking being performed on an annual basis NRS

10 361.3332 permits the Department of Taxation to conduct ratio

11 study on smaller groups of counties instead of the entire state

12 in any one year The 2005 2006 ratio study included three

13 year statistics for all of Nevadas Counties and is attached

14 hereto as Exhibit and is incorporated herein by reference.3

15 The Department of Taxation calculates the ovrall or aggregate

16 ratio by dividing the total assessed value of all the parcels in

17 the sample by the total taxable value of all the parcels in the

18 sample This produces ratio weighted by dollar value

19 Because parcels with higher values exert more influence than

20 parcels with lower values all the ratios are arrayed in order

21

22

23 For the purposes of this action the 2005 2006 Ratio Study is

the most relevant to the 2003 2004 tax year at issue in this

24 case as it included review of Washoe County during the 2005

study year and as it summarized review of Douglas County during
25 the prior or 2004 study year Prior to the 2005 2006 Ratio

Study washoe County was last reviewed in 2002 and Douglas County
26 was last reviewed in 2001 both of which occurred before the 2003

2004 valuations at issue in this proceeding

-13-
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of magnitude and the median statistic describing the measure

of central tendency of the sample divides the sample into two

equal parts The median is the most widely used measure of

central tendency by equalization agencies because it is less

affected by extreme ratios and is therefore the preferred

measure for monitoring appraisal performance or evaluating the

need for reappraisal.4

NRS 361.3335 states that under- or over- assessment

may exist under the ratio study if the median of the ratibs

10 falls in range of less than 32% or more than 36% As Exhibit

11 indicates the median of individual ratios for all property in

12 Washoe County in the 2005 2006 Ratio Study fell at 34.40%

13 For the major classes of properties as enumerated in NRS

14 361.3335 c5 Washoe Countys ratios varied between 33.50% and

15 34.90% all well within the permissible median ratio of assessed

16 value to taxable value As for Douglas County Exhibit

17 establishes that the median of individual ratios for all

18 property in Douglas County in the 2004 2005 Ratio Study fell

19 at 34.60% with the major classes of property falling between

20 33.20% and 35.00% Once again these ratios are well within the

21 permissible statutory range of 32% to 36% as established at NRS

22

23
International Association of Assessing Off icers Standard on

24 Ratio Studies 1999 23

25

The statutorily-enumerated major classes of property include
26 vacant land single-family residential multi-residential

commercial and industrial and rural

-14-
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361.3335

Because the ratios fell within the permissible statutory

range it can reasonably be concluded that no over- or under-

assessment existed in either Washoe or Douglas Counties thus

permitting the further conclusion that equalization occurred

both within and between these counties This conclusion in

turn obviates the need for the State Board of Equalization to

step in and equalize pursuant to its authority to do so under

NRS 361.3951 Had the Department of Taxation and the Tax

10 Commission not so acted6 however or had the ratios fallen

11 outside the permissible range the State Board of Equalization

12 could reasonably be expected to step in and correct this

13 situation under its authority as recognized in Bartato

14 equalize pursuant to NRS 361.395ls mandate

15 NRS 361.355

16 Under this statute the State Board of Equalization may

17 become involved in equalization issues only if taxpayer

18 concerned with equalization issues between his property and

19 similarly-situated property in another county .. appearisi

20 _______________________

21

Although the Department of Taxation and the Nevada Tax

22 Commission did act with respect to this ratio study to assure

uniformity and equality the possibility that they might not so

23 act is entirely plausible given the Nevada Supreme courts
recognition in the Bakst case of .the Tax Commissions

24 dereliction in the area of its failure to adopt
administrative regulations for use by Nevadas county assessors

25 Such regulations would have set forth permissible assessment

methodologies to be consistently applied not only in Washoe

26 County but also by assessors in other counties Bak 122

Nev at 1416 148 P.3d at 726
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before the county board of equalization of the county or

counties where the undervalued or non-assessed property is

located and make Es complaint concerning it and submits

proof thereon The complaint and proof must show the name of

the owners or owners the location the description and the

taxable value of the property claimed to be undervalued or non-

assessed NRS 361.3551 Nothing in the Plaintiffs

complaint establishes that any of the taxpayers alleged to be

represented by the Plaintiff in this case availed themselves of

10 this remedy Instead they came directly into this Court

11 without first exhausting this important statutory remedy once

12 available to them

13 If these taxpayers had so availed themselves the statute

14 goes on to provide that if the county board of equalization to

15 which they complained determines that just cause for making the

16 complaint existed it shall immediately make such increase in

17 valuation of the property complained of as conforms to its

18 taxable value or cause the property to be placed on the

19 assessment roll at its taxable value as the case may be and

20 make proper equalization thereof NRS 361.355 But the

21 most important part of NRS 361.355 from the perspective of this

22 case is that it clearly and unambiguously establishes the fact

23 that the Plaintiff in this case has absolutely no possibility of

24 success on the merits of their case before this Court this

25 Court cannot issue injunctive relief ordering this matter to the

26 State Board of Equalization because of the statutes admonition

-16-
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that

any such person firm company association or

corporation who fails to make complaint and submit proof
to the county board of equalization of each county wherein
it is claimed property is undervalued or non-assessed as

provided in this section is not entitled to file

comDlaint with or offer proof concerning that undervalued
or non-assessed DroPerty to the State Board of

EcTua.ization NRS 361.3554 emphasis added

Nothing could be clearer The State Board of Equalization

is now statutorily-barred from hearing the Plaintiffs

complaints concerning disparities in valuation between their

10 Vlashoe County properties and similarly-situatedproperties in

11 Douglas Counties As the State Board cannot hear these

12 complaints pursuant to NEtS 361.3554 this Court similarly

13 cannot grant the injunctive relief requested by Plaintiff Due

14 to Plaintiffs non-compliance with the statutory mandates of NRS

15 361.355 Plaintiff had an adequate remedy at law their non-

16 exercise of which now absolutely precludes any likelihood of

17 success on the merits of their case

18 NEtS 361.356

19 Even if this statute provides remedy for disparate

20 valuations between similarly-situated properties in different

21 counties7 the Plaintiffs also failed to avail themselves of its

22 ________________________

23

Washoe County does not so concede In fact Washoe County
24 directs the Courts attention to that portion of NEtS 361.356 in

which the Legislature obligates an aggrieved residential taxpayer
25 attempting to avail himself of the protections of this section tO

.cite other property within the same subdivision if possible
26 NRS 361.356 Arguably this requirement is intended to limit

the application of this section to valuation disparities between

-17-
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protections and as such cannot now seek this Courts

assistance in rectifying their mistake Under NRS 361.356

owner of property who believes that his property was

assessed at higher value than another property whose use is

identical and whose location is comparable may appeal the

assessment on or before January 15 of the fiscal year in which

the assessment was made to the county board of equalization

NRS 361.3561 In this case the record is once again devoid

of any such appeal based upon allegations of unequal assessments

10 between similarly situated properties in Washoe and IDougiS

11 Counties This failure to follow this once-possibly available

12 statutory remedy just as with the Plaintiffs failure to follow

13 WItS 361.355s provisions now make it impossible for these

14 Plaintiffs to bring their claims before the State Board of

15 Equalization thus rendering their likelihood of success on the

16 merits of their case before this Court totally and completely

17 impossible

18 NRS 361.360

19 Adding another important issue for the Court to consider in

20 its determination that this Plaintiff enjoys no likelihood of

21 success on the merits is NRS 361.360s admonition that appeals

22 to the State Board of Equalization may only be heard as result

23 of an appeal filed with the State Board of Equalization by

24 taxpayer aggrieved at the action of the county board of

25

26 similarly-situated properties located in the same Nevada county
not as between different counties
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equalization in equalizing or failing to equalize the value of

his property or property of others or county assessor

NRS 361.3601 In this regard the case law is clear and

long-established that taxpayer who believes the assessment of

his property is too high may apply to the board of equalization

for reduction and if he does not do so he has lost his

remedy He cannot later complain of the assessment in

subsequent court proceedings State wright Nev 251

1868 cited State Sadler 21 Nev 13 17 23 799

10 1880

11 Thus Plaintiff now has no access to the State Board of

12 Equalization Neither can this Court provide Plaintiff with

13 such access in the form of injunctive relief pursuant to

14 Nevada Supreme Court precedent as set forth supra in State

15 Wright and in State Sadler This legal impossibility

16 completely eliminates any likelihood of success for this

17 Plaintiff

18 NRS361.395

19 This statute states that the State Board of Equalization

20 during its annual session shall property valuations

21 in the State NRS 361.395 And this is precisely the function

22 performed by the State Board of Equalization in cases properly

23 brought before it whether brought up by the State Board in

24 more-or-less sua sponte fashion as result of the State Boards

25 perception real or imagined of the Nevada Tax Commissions

26 failure to exercise its duty to equalize between counties under

-19-
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NRS 361.333 or in its appellate court-like capacity as result

of taxpayers feeling of aggrievernent over an adverse decision

of County Board of Equalization

In this regard board of equalization in Nevada is

creature of the statute It possesses only the limited and

special powers which are granted to it and in the exercise of

such powers its action must comply with Nevada law State

Ernst Esser 26 Nev 113 65 1901 The State Board of

Equalization may only act in manner prescribed by the

10 Legislature and only in such cases which follow the path set

11 forth by the Legislature for access to the State Board of

12 Equalization Nothing in Nevada law permits this Court to

13 short-circuit the process previously described and followed by

14 the Nevada Department of Taxation and the Nevada Tax Commission

15 with respect to the ratio studies or the once-available

16 statutory remedies these taxpayers may have held The

17 Department of Taxation and the Nevada Tax Commission acted

18 appropriately in equalizing through the use of their ratio

19 studies between Nevadas counties under NRS 361.333 and the

20 taxpayers failed to exercise their remedies under other

21 statutory provisions These facts combine and the State Board

22 of Equalization is without authority to hear the matter about

23 which these taxpayers now complain Because of this situation

24 which goes to the heart of the State Board of Equalizations

25 jurisdiction the Plaintiff has no likelihood of success on the

26 merits fact which must be recognized by this Court in its
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deliberations on this matter and in reaching its ultimate

conclusion that the requested injunctive relief must be denied

to this Plaintiff

This Plaintiff lacks standing and as such can claim
no irreparable injury and absolutely no probability of

success on the merits of this case

Standing represents jurisdictional requirement

Pedro/Aspen Ltd Board of CountY Comrs for Natrona County

2004 Wy 84 94 P.3d 412 Wyo 2004 which remains open to

review at all stages of the litigation abama Alcoholic

10 Beverage Control Bd vHenry-Duval Winey LLC 890 So.2d 70

11 Ala 2003 Such jurisdiction may not be waived and Nevadas

12 Supreme Court has recognized this rule along with the same

13 fundamental rule in other states Swan Swan 106 Nev 464

14 469 796 P.2d 211 224 1990

15 The rule is well established that one cannot rightfully

16 invoke the jurisdiction of the court to enforce private rights

17 unless the person seeking relief can show that he has sustained

18 or is in immediate danger of sustaining some injury to his

19 personal or property rights as result of the matter complained

20 of and can show that he will be benefitted by the relief

21 granted Boeing Lrplane Co Perry 322 F.2d 589 10th Cir

22 1963 when statute or rule creates cause of action and

23 designates the persons who may sue none but the persons so

24 designated has the right to bring such action The specific

25 designation of person or class of persons as the beneficiaries

26 of certain statutory provisions respecting the performance of

-21-
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certain duties by others will have the effect of limiting the

right of action to the person or class of persons so described

Hunt State 201 N.C 37 158 S.E 703 1931

In this regard the real party in interest to challenge

of an assessors valuation is clearly identified in NRS chapter

361 as the real property owner who alleges improper assessment

or valuation NRS 361.3561 establishes that owner of

property who believes that his property was assessed at higher

value than another property whose use is identical and whose

10 location is comparable may appeal the assessment.. NRS

11 361.3561 Plaintiff does not allege that it owns any affected

12 property within Washoe County Rather the Complaint is drafted

13 to indicate that members of the association rather than the

14 association itself are property owners The plain language of

15 the Plaintiffs November 13 2003 Complaint itself establishes

16 the Plaintiffs status here

17 Plaintiff Village League to Save Incline Assets Inc
Village League is nonprofit membership corporation

18 organized and existing under the laws of the State of

Nevada whose members own real property at Crystal Bay or

19 Incline Village in Washoe county Nevada and pay taxes on
that property as assessed

20

Village League is not real party in interest in this

21

lawsuit.8 It has suffered no injury nor is it subject to any
22

23

24 Plaintiff Village League could have however once possibly
availed itself of NRS 361.361s provisions for appeals by third

25 parties on behalf of owners of property But that sections
protections are available only at the time that person files

26 an appeal pursuant to NRS 361.356 361.357 and 361.360 on behalf
of the owner of property. NRS 361.362 As previously

22-
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irreparable injury It thus lacks standing to bring and

maintain this action With respect to the issue of standing

as related to construction defect litigation in Deal 999

Lakeshore Assn 94 Nev 301 304 579 P.2d 775 777 1978

the Supreme Court stated

NRCP 17a provides Every action shall be prosecuted in

the name of the real party in interest In the absence of

any express statutory grant to bring suit on behalf of the

owners or direct ownership interest by the association
in condominium within the development condominium

management association does not have standing to sue as
real party in interest... Only the owners of condominiums
have standing to sue...

10

11 Similarly in this case it is the property owners themselves

12 not the Plaintiff association who have standing to sue since

13 they must eventually bear the costs of the tax assessments

14 Neither is associational standing available to this

15 Plaintiff The United States Supreme Court in Hunt

16 Washington State Apple Advertising Commission 432 U.S 333

17 1977 set forth the requirements for associational standing

18 Those requirements include that an associations members would

19 otherwise have standing to sue in their own right that the

20 interests the association seeks to protect are germane to the

21 organizations purpose and that neither the claims nor the

22 requested relief require the participation of individual members

23 in the lawsuit Hunt 432 U.s at 343 At minimum the

24

25 stated no such appeal was filed by these taxpayers with respect
to their Douglas versus Washoe County valuation and taxation

26 equalization disputes Therefore this remedy to Plaintiffs
lack of standing is now also foreclosed upon

-23-
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Village League fails to satisfy the last element of the Hunt

requirements for associational standing because the claims and

the relief being sought in this case require under Nevada law

the participation of the individual members of the association

Simply stated the individual participation of each property

owner who wishes to challenge his or her assessment is necessary

for the resolution of the issue in this case Because those

individual property owners are not before this Court in their

capacities as individual taxpayers this Plaintiff lacks

10 standing can claim no irreparable injury and has no likelihood

11 of success on the merits of this case

12 The Public Interest In Stable And Reliable Ad
Valorem Property Tax System Tips The Balance of

13 Hardships in Favor Of These Washoe County Defendants

14 The entire real estate assessment process through the

15 collective efforts of municipal county and state officials as

16 set forth in Nevada law is calculated to raising sufficient

17 revenue to permit taxing districts and counties to provide

18 necessary services and to equalize the burdens on the taxpaying

19 public The strong public policy interest in stability and

20 certainty in this area and its corollary stable predictable

21 municipal revenues require that tax assessments not be subject

22 to challenge unless they are established in manner so contrary

23 to law as to warrant administrative or judicial intervention

24 For the entire system to operate equitably or to even work at

25 all it is necessary that the assessment of real estate taxes be

26 stable measure of permanency in real property taxation is
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basic to the abilities of taxing districts to raise revenue to

support local programs and to maintain their systems and for

counties to receive contributions to their budgets from the

taxing districts

This interest in stability asserted by these Defendants on

behalf of fl of Washoe Countys residents is set forth in the

belief that the also significant public policy goal of

uniformity and equality as contained in Nevadas Constitutipn

has clearly been met by the Legislatures adoption of the

10 statutory scheme at play in this matter Thus the balance of

11 hardships necessarily tips in favor of the Washoe County

12 Defendants in this Courts analysis in deciding to deny the

13 Plaintiffs requested injunctive relief

14 Conclusion

15 In having previously performed their duties pursuant to

16 NRS 361.3911 by reference to NRS 361.333s ratio study to

17 equalize property valuations throughout the State of Nevada

18 conclusion has already been reached by the Nevada Department of

19 Taxation through the Nevada Tax Commission that property

20 valuations between Douglas and Washoe Counties fall within the

21 permissible statutory ratio and that they are uniform and

22 equal This eliminated any need for the Nevada Board of

23 Equalization to step into this dispute to perform its duty under

24 NRS 361.3951 it was performed by others and was performed in

25 manner apparently satisfactory to the State Board of

26 Equalization But even were this not the case the fact of

-25-
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these taxpayers failure to avail themselves of self-help

remedies available to them under NRS 361.355 361.356 and

361.360 clearly establishes the State Board of Equalizations

lack of jurisdiction to now hear their complaints The fact

that jurisdiction has previously been exercised by the Nevada

Department of Taxation and the Tax Commission under NRS 361.333

coupled with the State Board of Equalizations current lack of

jurisdiction establishes that this Plaintiff enjoys no

likelihood of success as to the merits of the request for

10 injunctive relief Additionally this Courts lack of subject

11 matter jurisdiction due to Plaintiffs lack of standing in this

12 matter further establishes that this Plaintiff can claim no

13 irreparable injury serving to additionally eliminate any

14 possibility that the Plaintiff enjoys any likelihood of success

15 on the merits Finally the strong and undeniable public

16 interest irs tax stability and revenue predictability argues in

17 favor of the Washoe County Defendants position in opposition to

18 Plaintiffs requested injunctive relief in this case

19 For each of the foregoing reasons the answer to the only

20 issue before this Court whether Plaintiff is entitled an

21 injunction sending this matter to the State Board of

22 Equalization is resoundingly no
23 AEEIRMkTION PURSUANT TO NRS 2393.030

24 The undersigned does hereby affirm that the preceding

25 /1/

26 ///
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document does not contain the social security number of any

person

Respectfully submitted this day of June 2009

RICHARD GAMMICK
District Attorney

By icth

DAVID CREEKMAN
Chief Deputy District Attorney
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CERTIFICATE OF SERVICE BY MAIL

Pursuant to NRC certify that am an employee of

the Office of the District Attorney of Washoe County over the

age of 21 years and not party to nor interested in the within

action certify that on this date deposited for mailing in

the Mails with postage fully prepaid true and correct

copy of the foregoing STATEMENT OF ISSUE BEFORE THIS COURT AND

POSITION OF WASHOE COUNTY DEFENDANTS in an envelope addressed.to

the following

10 Suellen Fuistone Esq
Morris Peterson

11 6100 Neil Road Suite 555

Rena NV 89511

12

Dennis Belcourt
13 Deputy Attorney General

Deonne Cant me
14 Deputy Attorney General

100 North Carson Street

15 Carson City NV 89701-4717

16

it-
17 Dated this day of June 2009
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Nevada Department of Taxation

2005-2006 RATIO STUDY

Purpose

In order to ensure property in the state is appraised equitably by county assessors the

Department tests variety of information using applied statistics to determine if inequity or

assessment bias exists The Department also surveys and analyzes assessor work practices to

ensure the uniform application of valuation and assessment methodology as provided by law and

assessment standards If inequity or bias is discovered NRS 360.215 and 361.333 provide the

Nevada Tax Commission the authority to pursue certain procedures designed to correct

inequitable conditions

Part Ratio Sludi

To facilitate the analysis of equitable appraisal the Department of Taxation conducts

ratio study each year designed to measure the level of appraisal accuracy of local county

assessors Generally speaking ratio study is designed to evaluate appraisal performance or

determine taxable value through comparison of appraised or assessed values estimated for tax

purposes with independent estimates of value based on either sales prices or independent

appraisals The comparison of the estimate of assessed value produced by the assessor on each

parcel in the sample to the estimate of taxable value produced by the Department is called

ratio

The Department independently appraises sample of randomly selected properties in the

study areas and compares the results to the assessed values established by the county assessor

The properties comprising the sample are physically inspected by Department appraisers and

valued according to statutory and regulatory requirements The independent appraisals conducted

by the Department comprise sample of the universe or population of all properties within the

jurisdiction being reviewed From the information about the sample the Department infers what

is happening to the population as whole

The Department examines the ratio information for appraisal accuracy Two essential

elements of appraisal accuracy are appraisal level and appraisal uniformity Appraisal level

compares how close the assessors estimate of assessed value is to the legally mandated standard

of 35% of taxable value Appraisal level is measured by descriptive statistic called measure

of central tendency measure of central tendency such as the mean median or aggregate

ratio is single number or value that describes the center or the middle of set of data In the

case of this ratio study the median describes the middle of the
array

of all ratios comparing the

assessed value to the taxable value established for each parcel

Assessment unjformily refers to the degree to which different properties are assessed at

equal percentages of taxable value If taxable value could be described as the center of

target then assessment uniformity looks at how much variation or distance there is between

each ratio and the target The statistical measure known as the coefficient of dispersionr

measures uniformity or the distance from the target

International Association of Assessing Officers Standard on Ratio Studis 1999
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Part 11 Work Practices Survey and Analysis

NRS 361.333 b2 requires the Department to make determination about whether

each county has adequate procedures to ensure that all property subject to taxatIon is being

assessed in correct and timely maimer and to note any deficiencies In addition the

Department reviews assessments in those areas where land and improvement factors are applied

pursuant to NRS 361.260 to ensure the factors are appropriately applied

The Department staff travel to the offices of county assessors to review the procedures

used to discover value and assess all real and personal property within the jurisdiction of the

county assessor The Department reviews the resources of the office reviews sample of

property files and interviews assessors and their staffs Departures from required or accepted

appraisal practices are noted and recommendations for improvement are made in the chart

entitled Summary of Study Results accompanied by narrative on each indicated procàdure

included in this studr rating system is used as follows

MEETS STANDARDS Meets the standards established by the division and complies

with the statutes and regulations Indicates efficient and effective office management and

appraisal practices

NEEDS IMPROVEMENT Does not fully meet the standards established by the

division or fully comply with statutes and regulations Certain aspects of office

management and appraisal practice need substantial improvement

DEFICIENT Deficiencies found Does not meet the standards established by the

division or comply with statutes and regulations Office management and appraisal

practice need substantial improvement

Ratio Study Design Parameters and Standardsfor Analysis

NRS 361.3332 permits the Department to conduct ratio study on smaller groups of

counties instead of the entire state in any one year The ratio study is conducted over three year

cycle The Division received approval from the Nevada Tax Conunission in October 2003 to

expand the ratio study to inÆlude land use types in all areas of the subject counties including

both reappraisal and non-reappraisal areas The counties reviewed for 2005-2006 are Carson

City Churchill Elko Lander Pershing Washoe and White Pine Counties

The ratio study by law must include the overall ratio also known as the aggregate ratio or

weighted mean ratio of the total property within each subject county and each class of property

The study must also include two comparative statistics known as the median and the coefficient

of dispersion COD of the median for both the total property in each subject county and for

each major class of property within the county NRS 36 1.333 defines the major classes of

property as
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Vacant land

II Single-family residential

Ill Multi-residential

IV Commercial and industrial and

Rural

In addition the statistics are calculated specifically for improvement land and total property

values The classes are further defined as those within the reappraisal area

The Department calculates the overall or aggregate ratio by dividing the total assessed

value of all the observations parcels in the sample by the total taxable value of all the

observations parcels in the sample This produces ratio weighted by dollar value Because of

the weight given to each dollar of value parcels with higher values exert more influence thah

parcels with lower values The aggregate ratio helps identify under or over assessment of higher

valued property For instance an unusually high aggregate ratio might indicate that higher

valued property is over assessed or valued at rate higher than other property

The median is statistic describing the measure of central tendency of the sample It is

the middle ratio when all the ratios are arrayed in order of magnitude and divides the sample

into two equal parts The median is the most widely used measure of central tendency by

equalization agencies because it is less affected by extreme ratios or outliers and is therefore

the preferred measure for monitoring appraisal performance or evaluating the need for

reappraisal.2 NRS 361 .3335c states that under- or- over assessment may exist if the median

of the ratios falls in range less than 32% or more than 36%

The COD is measure of variability or dispersion relating to the uniformity of the ratios

and is calculated for all property within the subject jurisdiction and for each class of property

within the subject jurisdiction The COD measures the deviation of the individual ratios from the

median ratio as percentage of the median and is calculated by subtracting the median from

each ratio taking the absolute value of the calculated differences summing the absolute

differences dividing by the number of ratios to obtain the average absolute deviation and

dividing by the median The COD has the desirable feature that its interpretation does not

depend on the assumption that the ratios are normally distributed.3 The COD is relative

measure and useful for comparing samples from different classes of property within counties as

well as among counties

The IAAO also states that te smaller the measure the better the uniformity although

extremely low measures can signal flawed study non-representative appraisals extremely

homogenous properties or stable markets As market activity changes or as the complexity of

properties increase the measures of variability usually increase even though appraisal

procedures may be equally valid.4 The IAAO recommended ratio study performance standards

are as follows

Association of Assessing Officers Standard on Ratio Studies 1999 23

International Association of Assessing Officers Standard on Ratio Studies 1999 24

International Association of Assessing Officers StandS on Ratio Studies 1999 24
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Type of Property COD

Single-family residential

Newer more bomogenous areas 10.0% or less

Older heterogeneous areas 15.0% or less

Rural residential and seasonal 20.0% or less

Type of Property COD

lnàome-producing properties

Larger urban jurisdictions 15.0% or less

Smaller rural jurisdictions 20.0% or less

Vacant land 20.0% or less

Other real and personal property Varies with local conditions

According to the IAAO SLandard on Ratio Stuka 1999 the level àf appraisal

uniformity for each class of property should be within percent of the overall level of appraisal

of the jurisdiction For example the.median ratio for all property in Churchill County in this

study is 34.4 The median ratio for each class of property should fall within percent of 34.4 or

between 32.68 and 36.12 In this example each class fails within the IAAO acceptable range

limits This measure is not required by law and is not separately displayed in the study because

NRS 361.333 defines the acceptable range as between 32.0 and 36.0 Examination of the median

ratio table in this study however shows the uniformity level according to the IAAO taridard to

be ithin the range suggested by the Standard for each class of property

Ratio Study Conclusions

The 2005-2006 Ratio Study presentation is divided into two sections In the past only

the reappraisal areas of counties were the subject of the study As mentioned above the Tax

Commissioti approved the expansion of the scope of the study to include factored areas as well

However NRS 36l.3331bXl requires comparison of the median and aggregate ratios and

the coefficient of dispersion COD of all 17 counties Section contains charts for the

aggregate and median ratios and the coefficient of dispersion for the past three years

Section shows the aggregate and median ratios and the coefficient of dispersion for the

subject counties for all properties studied within the seven counties reviewed The second

section is used to analyze whether approved land and improvement factors have been correctly

applied pursuant to the requirements of NRS 361.3335c

In Section the aggregate overall and median ratios for the subject county are within

the range of 32% to 36% as required by statute We can infer the appraisal level of the entire

population of properties in the reappraisal area of each county is within statutory limitsbased on

the results of the sample taken by the Department In other words the ratio of the assessed value

established by the assessor measured against
the taxible value established by the Department is
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within statutory limits In addition the COD for each reappraisal area is less than 15%
indicating the appraisals are relatively uniform

In Section the chart shows that Carson City has aggregate ratios for countywide vacant

land and rural land that is less than 32% One other had an aggregate ratio lower than 32% was

Churchill for rural improvements low aggregate ratio might indicate that high-dollar

properties might be assessed at tower level than low-dollar properties or low-valued properties

might be over assessed Please remember the aggregate ratio is weighted mean avçrage that is

more sensitive to the influence of outliers

The median of the ratios in Section indicates all subject counties and classes of property

within the subject counties are in compliance Ratios of assessed value to taxable value for each

class of property in each reappraisal and factored area included in this study fell between 32%
and 36% This measure indicates there is no sign of over-or-undervaluation on any type of

property As noted above for purposes of monitoring appraisal performance and for 4irect

equalization the median ratio is the preferred measure of central tendency

The calculated COD in all counties examined for 2005-2006 indicate an acceptable lqvel

of uniformity of assessments when compared to the standards listed above from the IAAO The

exceptionally low CODs for improvements reflect the fact that the assessors and the epartrnent

use the same source to value improvements and the ratios are consistent with that fact

In some cases minor differences exists between Division valuation conclusions aad

assessor valuation conclusions appears to be the practice by some assessors of using lump-sum

amount for minor improvements such as fencing or sprinidet systems rather than itemizing and

costing the individual minor improvement In general the Division recognizes that some

counties use the lump-sum approach because of the time-consuming and inefficient nature of

accounting for minor improvements

With regard to the work practices used on validating sales data the Division recommends

that counties consider adjusting all sales for unusual financing terms if they are used in the

determination of taxable value

Glossary of Terms

Assessed value value set on real and personal property by the county assessor as basis for

levying taxes The level of appraisal or assessment also defined as the ratio of the assessed

value to taxable value is set by NRS 36 1.225 All property subject to taxation must be assessed

at 35 percent of its taxable value

Taxable value value determined pursuant to NRS 36 1.227 In the case of real property

taxable value is the sum of the full cash value of the land under certain enumerated conditions

plus the replacement cost new of any improvements on the land considering all applicable

depreciation and obsolescence In the case of personal property taxable value is also based on

replacement cost new less depreciation as determined by regulation of the Nevada Tax

Commission

Central tendency The tendency of most kinds of data to cluster around some typical or central

value such as the mean or median.5

International Association of
Assessing Officers pjad on Ratio Stadiet 1999 37

Jt.App.l1l



Class set of items defined by common characteristics NRS 361.333 defines the major

classes subject to the ratio study as

Vacant

II Single-family residential

III Multi-residential

IV Commercial and industrial and

Rural

Coefficient of Dispersion COD The average deviation of group of numbers from the

median expressed percentage of the median in ratio studies the average percentage deviation

from the median ratio.6

Median measure of central tendency The value of the middle item in an uneven number of

items arranged or arrayed according to size the arithmetic average of the two central items in an

even number of items similarly arranged.7

Outliers Observations that have unusual values that is differ markedly from measure of

central tendency Some outliers occur naturally others are due to data errors

Representative sample sample of observations from larger population of observations

such that statistics calculated from the sample can be expected to represent the characteristics of

the population being studied8

bid 38

Ibid 39

Ibid 40
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CARSON CITY

2005-2006 RATIO STUDY
ALL APPRAISAL AREAS

AGGREGATE

RATIO

MEDIAN

RATIO

COD

MEDIAN

SAMPLE

SIZE

PROPERTY 34.4%

35.2%

LAND 34.0%

LAND 31.0%

IMPROVEMENTS 35.8%

34.1%

PROPERTY 35.2%

IMPROVEMENTS 34.3%

34.2%

PROPERTY 34.3%

IMPROVEMENTS 35.4%

LAND 34.0%

TOTAL PROPERTY 34.8%

34.6%

31.4%

349%

35.3%

34.6%

34.0%

35.5%

34.6%

35.0%

355%

34.8%

35.2%

35.0%

34.2%

34.7%

34.6%

33.4%

4.1%

3.9%

6.0%

8.1%

4.0%

5.8%

2.3%

37%

3.8%

2.4%

3.8%

6.6%

2.8%

0.0%

14.4%

126

91

96

30

30

30

3L

zq

.30

30

30

30

30

31.8%

PROPERTY

33.8% 6.6%

35.1%

n/a

35.1%

n/a

35.1%

35.0%

35.0%

n/a

35.1%

n/a

35.1%

35.0%

0.1%

n/a

0.0%

n/a

0.2%

0.0%

13

PERSONALPROPERTY

35.0%

35.0%

33.8%

35.0%

35.0%

35.0%

35.0%

35.0%

35.0%

35.0%

35.0%

35.0%

0.4%

0.0%

2.0%

0.0%

0.4%

0.0%

39

13

PROPERTY 35.0% 35.0% 0.3% 52

Jt.App.1
1913



CHURCHILL COUNTY

2005-2006 RATIO STUDY

ALL APPRAISAL AREAS

REAL PROPERTY

AGGREGATE

RATIO

MEDIAN

RATiO

COD

MEDIAN

SAMPLE

SIZE

COUNTYWIDE TOTAL PROPERTY

COUNTYWIDE IMPROVEMENTS

COUNTWIDE IMPROVED LAND

COUNTYWIDE VACANT LAND

SINGLE FAMILY IMPROVEMENTS

SINGLE FAMILY LAND

SINGLE FAMILY TOTAL PROPERTY

MULTIPLE FAMILY IMPROVEMENTS

MULTIPLE FAMILY LAND

MULTIPLE FAMILY TOTAL PROPERTY

COMMERCIAL/INDUSTRIAL IMPROVEMENTS

COMMERCIAL/INDUSTRIAL LAND

COMMERCIAL/INDUSTRIAL TOTAL PROPERTY

RURAL IMPROVEMENTS

RURAL LAND

RURAL TOTAL PROPERTY

34.3%

34.3%

33.9%

33.9%

34.7%

34.0%

34.5%

35.1%

33.7%

34.7%

34.3%

33.7%

34.1%

30.4%

34.5%

34.0%

34.4%

34.9%

34.1%

33.5%

34.9%

34.0%

34.6%

35.1%

33.5%

34.7%

347%

33.5%

34.3%

34.4%

34.9%

35.0%

1.8%

24%

3.7%

1.4%

2.2%

2.8%

1.7%

1.9%

2.7%

1.7%

2.6%

3.0%

1.8%

2.8%

2.1%

1.0%

165

102

122

43

41

41

4i

25

25

25

27

27

21

29

29

SECURED PERSONAL PROPERTY

ALL SECURED

AIRCRAFT

AGRICULTURAL

BILLBOARDS

COMMERCIAL/INDUSTRIAL

MOBILE HOMES

353%

n/a

350%

n/a

35.4%

35.0%

35.0%

n/a

35.0%

n/a

35.0%

35.0%

0.3%

n/a

0.3%

n/a

0.3%

0.0%

36

13

15

UNSECURED PERSONAL PROPERTY

ALL UNSECURED

AIRCRAFT

AGRICULTURAL

BILLBOARDS

COMMERCIAL/INDUSTRIAL

MOBILE HOMES

35.0%

35.0%

35.0%

35.0%

35.0%

35.0%

35.0%

35.0%

35.0%

35.0%

35.0%

35.0%

0.1%

0.1%

0.1%

0.0%

0.2%

0.0%

45

13

16

TOTAL PERSONAL PROPERTY 35.2% 35.0% 0.2% 81

14
Jt.App.120



ELKO COUNTY

2005-2006 RATIO STUDY
ALL APPRAISAL AREAS

AGGREGATE

RATiO

MEDIAN

RATIO

COD

MEDIAN

SAMPLE

SIZE

PROPERTY 33.9%

33.7%

LAND 34.6%

LAND 33.7%

IMPROVEMENTS 34.8%

33.5%

PROPERTY 34.6%

IMPROVEMENTS 34.5%

34.5%

PROPERTY 34.5%

IMPROVEMENTS 33.2%

LAND 34.8%

TOTAL PROPERTY 33.8%

33.0%

35.0%

34.6%

34.8%

34.3%

34.7%

35.0%

34.9%

33.3%

34.7%

34.7%

34.3%

34.4%

33.7%

34.7%

33.9%

33.7%

35.0%

35.0%

2.6%

4.2%

50%

2.2%

2.9%

3.5%

2.3%

2.8%

4.1%

2.3%

6.3%

6.0%

4.7%

2.0%

0.5%

0.4%

147

91

117

30

29

29

29

29

29

29

30

30

30

29

29

._________
37.1%

n/a

34.5%

n/a

43.0%

34.7%

34.8%

n/a

34.6%

n/a

34.9%

34.8%

1.5%

n/a

1.9%

n/a

1A%

09%

27

11

PROPERTY

35.0%

34.7%

34.8%

35.0%

35.0%

35.0%

35.0%

35.0%

35.0%

35.0%

35.0%

35.0%

0.5%

1.9%

0.4%

0.0%

0.1%

0.3%

50

j4

12

PROPERTY 35.8% 35.0% 0.9% 77

15
Jt.App.121



LANDER COUNTY

2005-2006 RATIO STUDY
ALL APPRAISAL AREAS

REAL PROPERTY

AGGREGATE

RATIO

MEDIAN

RATIO

COD

MEDIAN

SAMPLE

SiZE

COUNTYWIDE TOTAL PROPERTY

COUNTYWIDE IMPROVEMENTS

COUNTWIDE IMPROVED LAND

COUNTYWIDE VACANT LAND

SINGLE FAMILY IMPROVEMENTS

SINGLE FAMILY LAND

SINGLE FAMILY TOTAL PROPERTY

MULTIPLE FAMILY IMPROVEMENTS

MULTIPLE FAMILY LAND

MULTIPLE FAMILY TOTAL PROPERTY

COMMERCIAL/INDUSTRIAL IMPROVEMENTS

COMMERCIAL/iNDUSTRIAL LAND

COMMERCIALJINDUSTR1AL TOTAL PROPERTY

RURAL IMPROVEMENTS

RURAL LAND

RURAL TOTAL PROPERTY

342%

344%

34.3%

34.5%

34.6%

33.5%

34.5%

34.8%

33.4%

34.4%

33.8%

34.4%

33.8%

34.0%

35.0%

34.7%

35.0%

34.0%

35.0%

35.0%

34.4%

33.6%

34.5%

34.0%

33.6%

33.3%

32.9%

35.0%

33.5%

33.3%

35.0%

35.0%

4.9%

7.5%

6.1%

5.6%

4.3%

12.9%

3.8%

7.2%

1.3%

4.7%

12.9%

2.8%

9.4%

3.5%

0.4%

0.5%

116

62

82

.34

25

25

25

15

15

15

18

18

18

24

24

SECURED PERSONALPROPERTY

LL SECURED

JRCRAFT

kGRICULTURAL

BILLBOARDS

COMMERCIAL/INDUSTRIAL

MOBILE HOMES

35.0%

n/a

35.0%

ri/a

35.2%

35.0%

35.0%

n/a

35.0%

n/a

35.1%

35.0%

0.2%

n/a

0.1%

n/a

0.3%

0.0%

17

UNSECURED PERSONAL PROPERTY

LL UNSECURED

AIRCRAFT

AGRICULTURAL

BILLBOARDS

COMMERCIAL/INDUSTRIAL

MOBILE HOMES

34.7%

35.0%

34.7%

35.0%

35.0%

32.7%

35.0%

35.0%

34.9%

35.0%

35.0%

35.0%

3.7%

0.2%

1.4%

0.1%

1.1%

19.3%

33

.4

13

TOTAL PERSONAL PROPERTY 34.8% 35.0% 2.5% 50

16 Jt.App.122
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PERSHING COUNTY

2005-2006 RATIO STUDY
ALL APPRAISAL AREAS

REAL PROPERTY

AGGREGATE

RATIO

MEDIAN

RATIO

COD

MEDiAN

SAMPLE

SIZE

COUNTYWIDE TOTAL PROPERTY

COUNTYWiDE IMPROVEMENTS

COUNTW1DE IMPROVED LAND

COUNTYWDE VACANT LAND

SINGLE FAMILY IMPROVEMENTS

SINGLE FAMILY LAND

SINGLE FAMILY TOTAL PROPERTY

MULTIPLE FAMiLY IMPROVEMENTS

MULTIPLE FAMILY LAND

MULTIPLE FAMILY TOTAL PROPERTY

COMMERCIAL/INDUSTRIAL IMPROVEMENTS

COMMERCIAL/INDUSTRIAL LAND

COMMERCIAL/INDUSTRIAL TOTAL PROPERTY

RURAL IMPROVEMENTS

RURAL LAND

RURAL TOTAL PROPERTY

33.9%

33.6%

34.4%

34.7%

33.4%

34.0%

33.5%

34.2%

34.5%

34.3%

33.7%

34.6%

34.1%

33.8%

34.8%

34.3%

34.6%

33.9%

34.7%

34.5%

34.3%

34.0%

34.3%

34.2%

34.5%

34.2%

33.7%

35.0%

34.2%

34.2%

35.0%

35.0%

2.1%

3.5%

3.3%

1.3%

4.3%

3.8%

3.6%

2.3%

1.6%

1.5%

2.5%

2.2%

1.4%

1.5%

0.4%

0.3%

111

57

79

32

32

32

32

Ii

11

11

12

12

12

24

24

SECURED ERSONAL PROPERTY

ALL SECURED

AIRCRAFT

AGRICULTURAL

BILLBOARDS

COMMERCIAL/INDUSTRIAL

MOBILE HOMES

38.4%

n/a

35.0%

n/a

49.8%

35.0%

35.0%

n/a

35.0%

n/a

34.5%

35.0%

0.6%

n/a

0.2%

n/a

1.4%

0.2%

17

UNSECURED PERSONAL PROPERTY

SILL UNSECURED

AJRCRAFT

BILLBOARDS

COMMERCIAL/INDUSTRIAL

MOBILE HOMES

34.5%

n/a

34.0%

35.0%

34.6%

35.0%

35.0%

n/a

35.0%

35.0%

34.8%

35.0%

0.7%

n/a

1.5%

0.0%

1.9%

0.0%

33

19

TOTAL PERSONAL PROPERTY 35.8% 35.0% 0.7% 50



Nevada Department of Taxation RATES ENTERED

Local Government Finance

Operating Rate 0.7500

CHECKLIST FOR TENTATIVE BUDGET REVIEW Voter Approved 0.3885

SCHOOL DiSTRICT LegislatSve __________
Debt Service

_____________

Entity Washoe Court fSchooI District __________ __________

Reviewed by WRAmbrose TOTAL 1.1385

Date May 2005

GENERAL QUESTIONS Yes No N/A

Have appropriate schedules been filed 12

Have any new funds been created It yes list below. El

Were the creating resolutions submitted to Local Government Finance El

The 2nd paragraph relates to property tax revenues Does the dollar amount aree
with the net amount in Column on Schedule El

The 4th paragraph relates to expenditures and proprietary expenses Does the dollar

amount agree with the amounts on Schedule AA-1 El

Is the certification letter signed NAG 354.140 23

Are the publication and hearing dates correct

See calendar of events Per NRS 354.596 not less than nor more than 14 days

Does the budget Include the Lobbying Expense Eatimate Form 30 This form is

to be submItted only for legisiatlve years
El

Does the budget include an explanation for general fund ending fund balance less than

4% of the total actual prior year expenditures pursuant to the criteria at NAG 354.650

NOTES

SCHEDULED-i Yes No N/A

Do Lines 14 and 20 agree with Local School Support Tax and Distributive School Fund

amounts on Schedules BB El

Does LSST compare with Department projection

Is the amount on Line 15 equal to 1/3 of Local Une on Schedule AA Column

lsmathcorrect El

NOTES

Jt.App 124

RevIsed 5/11/2005 ph



Yes

El

El

El

El

El

El

El

El

El

El

No

El

El

El

N/A

.0

.D

El

El

Skip Schedule AA and review Sches BE first

SCHEDULES BE

Are all funds in the audit included in the budget

Do actual prior year total revenues expenditures and fund balances agree with audit

for each fund

Do total resources equal total applications in each fund

Are governmental funds budgeted contingencies three percent or less of total

expenditures excluding transfers NRS 354.608

Do ending fund balances carry forward as beginning fund balances for the next year

If not is there an explanation

Check current fiscal year column

Do the LSST and the Distributive School Fund amounts look reasonable

Does the Government Services Tax amount compare with Department estimate

Is there buildings and sites fund NRS 387.177

Do revenues consist of receipts from rentals and sales of school property

gifts or federal grants for construction Interest eamed and no others

Are there any transfers in or out If yes review validity

Is there capital projects fund NRS 387.328

If pay-as-you-go override is in effect are the receipts Identified

For enrollment over 25000 up to .5000

For enrollment under 25000 up to .7500

Has the food service/school lunch been budgeted as an identifiable line item In fund

If budgeted as an enterprise fund is math correct

Has conversion amount been lowered

Do any funds have budgeted deficit ending balance NRS 354.598

Jt.App 125

Revised 5/1112005 ph



DEBT SCHEDULES SCHEDULES ND
C-I

Was all budgeted debt incurred prior to June 5th

Are all Issues listed on the Schedule C-I

Check audit last year1s budget and any other Information available

Debt requiring ad vaiorem

Are service requirements for budget year correct

Are service reserves for ad valorem bonds and short-term financing for budget

year established

Are the reserve amounts equal to one year or less of the service requirement

Calculate the debt tax rate Attach tape to the back of this page
Does this rate equal the rate of Schedule

Are lease payments identifiable in appropriate fund

Do all debt issues reflected on Schedule C-I or elsewhere in the budget agree with

approvals Qf necessary from the Department Watch for lease stacking

NOTES

Calculated debt rate of $.3716 less than .3885 on AL See letter

El

El

TRANSFERS SCHEDULE Yes No NiL

Check each fund for transfers

Are all the transfers recorded on the Schedule El

NOTES

BUDGETED RESOURCES ALL FUNDS SCHEDULE Yes No N/A

Do all amounts in each column agree with all Schedules BB

Do Fund Balances agree with Schedule BB El

Do the schedules foot and crossfoot

Verify correctness of all tax rates

Is assessed value correct El

Is enrollment correct El

NOTES

appeari high See letter

Jt.App 126
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BUDGETED APPUCATIONS ALL FUNDS SCHEDULE AA-1 Yes No NA

Do afl amounts In each cotumn agree with all Schedules 39-2 El

Does the schedule foot and crossfoot

Does Schedule PA agree with Schedule PA-I

NOTES

___

Jt.App 127

Revised 511 1/2OO ph



WASHOE COUNTY

2005-2006 RATIO STUDY
ALL APPRAISAL AREAS

AGGREGATE MEDIAN COD SAMPLE

REAL PROPERlY RATIO RATIO MEDIAN SIZE

COUNTYWiDE TOTAL PROPERTY 33.9% 34.4% 2.2% 190

COUNTYWiDE IMPROVEMENTS 33.2% 33.9% 5.1% 150

157COUNTW%DE IMPROVED 1..AND 34.7% 34.7% 2.3%

COUNTYWIDE VACANT LAND 33.8% 34.7% 1.9% 30

SINGLE FAMILY IMPROVEMENTS 34.2% 34.1% 2.6% 60

SINGLE FAMILY LAND 34.6% 34.6% 2.4% 60

SINGLE FAMILY TOTAL PROPERTY 34.4% 34.3% 1.5% 60

MULTIPLE FAMILY IMPROVEMENTS 32.3% 31.7% 5.3% 30

MULTIPLE FAMILY LAND 34.8% 34.6% 1.6% 30

MULTiPLE FAMILY TOTAL PROPERTY 337% 33.5% 2.0% 30

COMMERCIAL/INDUSTRIAL IMPROVEMENTS 33.0% 34.6% 6.0% 58

COMMERCiAL/iNDUSTRIAL LAND 34.7% 34.8% 2.5% 55

COMMERCIAL/INDUSTRIAL TOTAL PROPERTY 33.7% 34.5% 2.5% SQ

RURAL IMPROVEMENTS 34.1% 33.3% 3.3%

RURAL LAND 34.9% 34.9% 0.5% 12

RURAL TOTAL PROPERTY 34.8% 34.9% 0.6% 12

SECURED PERSONAL PROPERTY

\LL SECURED 34.9% 35.0% 0.5% 29

IRCRAFT n/a n/a n/a

\GRICULTURAL 34.7% 34.5% 1.2%

BILLBOARDS n/a n/a n/a

COMMERCIAL/INDUSTRIAL 35.0% 35.0% 0.3% 11

MOBILE HOMES 35.0% 35.0% 0.0% 11

UNSECURED PERSONAL PROPERTY

\LL UNSECURED 35.0% 35.0% 0.1% 48

\IRCRAFT 35.0% 35.0% 0.1%

MSRICULTURAL 35.0% 35.0% 0.3%

BILLBOARDS 35.0% 35.0% 0.0%

COMMERCIAL/INDUSTRIAL 35.0% 35.0% 0.0%

MOBILE HOMES 35.0% 35.0% 0.1% 23

FOTAL PERSONAL PROPERTY 35.0% 35.0% 0.2% 77

18
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WHITE PINE COUNTY

2005-2006 RATIO STUDY
ALL APPRAISAL AREAS

REAL PROPERTY

AGGREGATE

RATIO

MEDiAN

RATIO

COD

MEDIAN

SAMPLE

SIZE

COUNTYWIDE TOTAL PROPERTY

COUNTYWiDE IMPROVEMENTS

COUNTWIDE IMPROVED LAND

COUNTYWiDE VACANT LAND

SINGLE FAMILY IMPROVEMENTS

SINGLE FAMILY LAND

SINGLE FAMILY TOTAL PROPERTY

MULTIPLE FAMILY IMPROVEMENTS

MULTIPLE FAMILY LAND

MULTIPLE FAM1LY TOTAL PROPERTY

COMMERCiAL/INDUSTRIAL IMPROVEMENTS

COMMERCIAL/INDUSTRIAL LAND

COMMERCIAL/INDUSTRIAL TOTAL PROPERTY

RURAL IMPROVEMENTS

RURAL LAND
RURAL TOTAL PROPERTY

345%

37.7%

34.1%

34.5%

32.9%

34.2%

33.1%

35.5%

34.1%

35.2%

352%

34.0%

35.0%

35.2%

35.0%

35.1%

34.9%

347%

34.2%

35.0%

35.6%

33.6%

34.9%

34.6%

34.1%

34.6%

34.4%

34.0%

34.3%

35.0%

35.0%

35.1%

4.5%

7.2%

5.7%

1.2%

7.2%

6.4%

6.4%

4.9%

5.0%

3.6%

8.8%

5.5%

8.1%

2.7%

0.5%

0.4%

119

79

87

32

30

30

30

20

20

20

25

25

25

12

12

SECURED PERSONAL PROPERTY

ALL SECURED

AIRCRAFT

AGRICULTURAL

BILLBOARDS

COMMERCIAL/INDUSTRIAL

MOBILE HOMES

36.3%

n/a

35.2%

n/a

36.6%

35.1%

35.0%

n/a

35.1%

n/a

35.1%

35.0%

0.5%

n/a

0.6%

n/a

0.5%

0.1%

50

16

25

UNSECURED PERSONAL PROPERTY

LL UNSECURED

AIRCRAFT

AGRICULTURAL

BILLBOARDS

COMMERCIAL/INDUSTRIAL

MOBILE HOMES

35.0%

35.0%

35.0%

n/a

35.0%

35.0%

35.0%

35.0%

35.0%

n/a

35.0%

35.0%

0.5%

0.0%

0.2%

n/a

0.7%

0.1%

48

32

TOTAL PERSONAL PROPERTY 35.6% 350% 0.5%

19
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ALL COUNTIES INCLUDED 14

2005-2006 RATIO STUDY
ALL APPRAISAL AREAS

AGGREGATE MEDIAN COD SAMPLE

REAL PROPERTY RATIO RATIO MEDiAN SiZE

\LL COUNTIES TOTAL PROPERTY

ALL COUNTIES IMPROVEMENTS

ALL COUNTIES IMPROVED LAND

ALL COUNTIES VACANT LAND

SINGLE FAMILY IMPROVEMENTS

SINGLE FAMILY LAND

SINGLE FAMILY TOTAL PROPERTY

MULTIPLE FAMILY IMPROVEMENTS

MULTIPLE FAMILY LAND

MULTIPLE FAMILY TOTAL PROPERTY

COMMERCIAL/INDUSTRIAL IMPROVEMENTS

COMMERCIAL/INDUSTRIAL LAND

COMMERCIAL/INDUSTRIAL TOTAL PROPERTY

RURAL IMPROVEMENTS

RURAL LAND

RURAL TOTAL PROPERTY

34.1%

34.4%

34.4%

33.3%

344%

34.3%

34.4%

34.3%

34.4%

34.3%

33.8%

34.5%

34.0%

32.5%

34.8%

34.4%

34.6%

34.5%

34.6%

34.7%

34.7%

34.2%

34.5%

34.6%

34.4%

34.4%

34.4%

34.6%

34.3%

34.3%

350%

35.0%

3.1%

4.9%

4.6%

3.3%

4.0%

5.2%

2.9%

4.9%

4.2%

2.9%

6.3%

4.8%

4.1%

2.9%

1.4%

0.8%

974

632

740

23j

241

247

247

160

160

160

200

17

200

24

136

136

SECURED PERSONAL PROPERTY

\LL SECURED

MRCRAFT

\GRICULTURAL

BILLBOARDS

COMMERCIAL/INDUSTRIAL

MOBILE HOMES

UNSECURED PERSONAL PROPERTY

36.1%

n/a

35.0%

n/a

37.7%

36.0%

35.0%

n/a

35.0%

n/a

35.0%

35.0%

0.6%

n/a

0.9%

n/a

0.6%

02%

189

59

75

56

ALL UNSECURED

JRCRAFT

AGRICULTURAL

BILLBOARDS

COMMERCIAL/INDUSTRIAL

MOBILE HOMES

34.9%

35.0%

34.5%

35.0%

35.0%

34.9%

35.0%

35.0%

35.0%

35.0%

35.0%

35.0%

0.7%

0.5%

0.7%

0.0%

0.6%

1.3%

296

37

56

21

101

61

TOTAL PERSONAL PROPERTY 35.4% 35.0% 0.7% 485

20
Jt.App.130



ADA DEPARTMENT OF TAXATION

Part II 2005-06 Work Practices Survey

SUMMARY OF WORK PRACTICE RATINGS

RealPropertyflluuveryandValuadonWorj CC CH ELILA PEI WA
Practices

Saks Collection

Saks Verification

Sales Data Base

Vacant Land excluding agricultural property

Subdivision Analysis

Single-Ibmily Residential Land

Multi-family Residential Land

Commercial and Industrial Land

Factors

Single-family Residential Improvements

Multi-family Residential Improvements

Commercial and Industrial Improvements

Minor Improvements

New Construction Valuation

Agricultural Land

Agricultural Land Records

Agricultural Land Classification Maps

Agricultural Bulletin Usc

Residential Homesite Valuation

Agricultural Improvements

Deferred Taxes

Higher list

Agricultural Land Conversions

Assessment Maps

Prescribed Parceling System

Personal Property Discovery and Valuation Wurk

Practices

Discovery

Record-keeping

Agricultural

BusIness Property

Manufactured Homes

Billboards

Aircraft

Migratory Property

Billing/Collection penalties applied seizure and sale

Other Work Practices

Possessory Interest Valuation Real Property

Possessory Interest Valuation Personal Property

Statutes and Regulations

cost Manuals and Systems

Appraisal Records

Filing System

Reports

Appeal Preparation and Presentations

Reopened Roll Log

Obsolescence

New Construction

Land Use and Exemption Codes

Appraisal Cycle

bnpmveznent Factoring

Appraiser Certifications

Appraisers Training Requirements

131313131313131
-I131

tm4VS5thJv
rBctt4crw
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CARSON COUNTY
Part II

005-06 Work Practices Survey

ANALYSIS AND RECOMMENDATIONS

Real Property Discovery and Valuation Work Practkes

Sales Collection Copies of deeds and declarations of value sent from the recorders office are the

Assessors main source of sales data The Assessor follows up with review of additional data from title

companies as necessary These documents are the basis of the sales data bank

THE ASSESSORS PROCEDURES MEET STANDARDS

Sales Verification The Assessor uses the declarations of value as the primary method of verification

Sales verification letters are sent to the buyer and seller for additional information The Assessor also

establishes direct contact with buyers sellers and real estate professionals for specific information The

procedures are consistent with NAC 361.118

THE ASSESSORS PROCEDURES MEET STANDARDS

Sales Data Base The verified and coded sales data is entered on the primary record for each parcel

book The sales data base is used to establish land factors pursuant to NRS 361.260 and to establish

the value of land pursuant to NRS 361.260 Although Carson City is experiencing significant growtk

resulting in many sales of real property the sales database is maIntained in satisfactory manner

THE ASSESSORS PROCEDURES MEET STANDARDS

Subdivision Analysis The Assessor has analyzed all qualified subdivisions in Carson City The

Assessors staff calculated and applied the appropriate land values as directed by NAC 61.129

review of the data and documentation found the Assessors methods and conclusions were supported

THE ASSESSORS PROCEDURES MEET STANDARDS

Vacant Land excluding agricultural property The Assessor uses comparable vacant land sales to

establish value Thirty vacant land parcels were included in the study Six of the observations were not

within ratio parameters due to lowland values The Department advised the Assessors staff about the

six Observations

THE ASSESSORS PROCEDURES MEET STANDARDS

Single-family Residential Multi-Family Residential and Commercial/Industrial Land Carson

City appraisal staff apply the comparable sales methodology authorized by NAC 361.118 when there are

sufficient comparable sales for an area In areas which did not have sufficient sales the allocation

method described in NAC 361.109 is used

THE ASSESSORS PROCEDURES MEET STANDARDS

Land Factors The Assessors large sales data bank is used in establishing land factors The Assessor

has established factor areas and has working knowledge of the land factor program and the factoring

process The factors were correctly applied with the exception of factor of 1.40 applied to Book 08

Pages 07 and 77 near the Waterfall Fire area The omission affected approximately 139 properties The

Assessor advised the Department about the affected area during the land factor review process and the

Departments chief at the time agreed the omission was appropriate
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RECOMMENDATION Upon further review the Department now advises that the west

portion of Book may in the future be more appropriately included with other west side areas

such as Book

THE ASSESSORS PROCEDURES MEET STANDARDS

Single-family Residential Improvements Thirty improved single-family residential properties were

included in the study Five properties were not within ratio parameters due to minor differences in the

appraisals and none of the
properties were in the reappraisal area The Assessors staff applies the

Marshall/Swift residential cost estimator pursuant to NAC 361.128

THE ASSESSORS PROCEDURES MEET STANDARDS

Multi-family Residential Improvements Thirty improved multi-family residential properties were

included in the study including duplexes and apartment buildings Five properties were not within ratio

parameters The discovered errors were minor in nature The Assessors staff applies the

Marshall/Swift residential cost estimator pursuant to NAC 36 1.128

THE ASSESSORS PROCEDURES MEET STANDARDS

Commercial and Industrial Improvements Thirty improved commercial/industrial properties were

included in the study Three properties were not within ratio parameters The Assessors staff applies

the Marshall/Swift commercial cost estimator pursuant to NAC 36 1.128

THE ASSESSORS PROCEDURES MEET STANDARDS

Minor Improvements The Assessors staff values minor yard improvements based on model

developed from Marshall/Swift costs

THE ASSESSORS PROCEDURES MEET STANDARDS

New Construction Valuation New construction is discovered through the use of the county building

permit system Nearly all-new construction is discovered in this manner The Assessor has one real

property appraiser that discovers and values new construction throughout the year During the past work

year 2004 there were 327 new improvements valuing approximately $28402700 This volume of new

construction would indicate that the Assessor should consider an additional property appraiser position

The additional position would improve the efficiency of the office New construction that is discovered

before the close of the roll in December is included at that time Newconstruction that is discovered

after the close of the roll is included on the roll log review of several parcels with new construction

shows that the improvements are valued and depreciated pursuant to NRS 36 1.227 The Assessor has

established an informal policy to assure that all new construction that is at least 40 percent complete is

valued and placed on the roll However if new improvement is found to be less than 40 percent

complete on the lien date it is not valued for the current tax year

WE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Land Six parcels were included in this years ratio study The Assessor used the prior

years Agricultural Bulletin 193 in the valuation process The values in Bulletin 194 did not differ

significantly from Bulletin 193 Three parcels were not within ratio parameters because of the use of the

prior manual

THE ASSESSORS PROCEDURES NEEDS iMPROVEMENT

RECOMMENDATION Order the revaluation of agricultural parcels for the 2006-07 year

using the 2006-07 Agricultural Bulletin
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Agricultural Land Classification Maps Land classification maps are available for all
agricultural

parcels and are accurately drawn and properly updated

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Bulletin Use The Assessor did not use the current Bulletin 194 to value agricultural

property

RECOMMENDATION The Assessor must check to insure that the current Agrinultural Land

Use Bulletin is being used by staff appraisers The Assessor will update all current and factoreth

agricultural parcels to ensure that current Bulletin values are included in this years roll

THE ASSESSORS PROCEDURES NEEDS IMPROVEMENT

Residential Home-site -Valuation There were no residential home-sites on the sample observations

selected NA

Agricultural Improvements One of the sample observations selected included improvements The

improvements were valued using combination of the Rural Building Manual and the MØrshall Swift

Manual pursuant toNAC 361.128

THE ASSESSORS PROCEDURES MEET STANDARDS

Deferred Taxes There are 49 deferred igricultural properties in Carson City The procedures utilized

by the Assessor in calculating and collecting deferred taxes are consistent with the requirements of NAC

36lA.l 10 through NAC 361A.160

THE ASSESSORS PROCEDURES MEET STANDARDS

Higher Use Carson City has no higher use multi-residential or commercial areas on agricultural

land NA

Agricultural Land Conversions The Assessor had one agricultural parcel consisting of one acre

which was converted to residential use during the 2004 calendar year The Assessors calculation of

deferred taxes was verified and found to be consistent with NAC 36lA.240

THE ASSESSORS PROCEDURES MEET STANDARDS

Assessment Maps The Assessors maps are prepared by the Assessors mapping department They are

of very good quality and easy to use

THE ASSESSORS PROCEDURES MEET STANDARDS

Prescribed Parceling System The Assessor uses the prescribed parceling system pursuant to NRS

361.189 Sununary or referral parcel numbers are not used in Carson City However on some parcels

where an improvement is on two or more parcels the Assessor apportions the improvement value

between each parcel

THE ASSESSORS PROCEDURES MEET STANDARDS

RECOMMENDATION The apportioned value is sometimes incorrect The Department

recommends the Assessor combine these parcels under one parcel number
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Personal Property Discovery and Valuation Work Practices

Discovery Carson City discovers personal property within the county consistent with NRS 361.2601

and NRS 361.265 Mobile homes are discovered through building permits Dealers Report of Sales

DRSs moving permits and annual field inspections of mobile home parks and reappraisals Also

mobile homes are discovered by real property appraisers during field work Billboards are discovered

during reappraisal and through building permits Aircraft are discovered through FAA reports The

Assessor sends an inquiry letter to all aircraft hanger owners and asks for list of tenants and tail

numbers The airport is visited several times each year to discover unreported aircraft Businesses are

tracked through business licenses The Treasurer issues business licenses and distributes copy to the

Assessor The Assessor also performs field inspections several times year The Assessor checks list

of businesses against the Treasurers list of business licenses to ensure all businesses have been assessed

and that all information is current

THE ASSESSORS PROCEDURES MEET STANDARDS

Record-keeping Carson Citys personal property files are well organized and managed Personal

property accounts are flied in individual file folders and are easy to locate Mobile home accounts are

filed by account number The aircraft declarations are filed by tail number Business Agricultural and

Billboard accounts are filed in alphabetical order with current and previous years declarations contained

in the file Inactive accounts are flIed separately and maintained for several years

THE ASSESSORS PROCEDURES MEET STANDARDS

Business Property The sample observations reviewed in these categories showed some isolated

rounding errors on individual line items but did not result in outliers in any account totals All

observations within the sample are being valued consistently with the Personal Property Manual

authorized by NAC 361.13653 The county has 90-95 percent rate of return on declarations The

high rate of return is likely due to policy of sending multiple requests if the declarations initially sent

are not returned

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Property The sample observations of agricultural use personal property accounts were

reviewed and all were done consistently with the Personal Property Manual authorized by NAC

361.13653

THE ASSESSORS PROCEDURES MEET STANDARDS

Manufactured Rousing The Assessor values manufactured housing classified as personal property

consistent with the requirements of NAC 361.1365 and the Personal Property ManS The county

maintains
separate file on every mobile home for minor improvements of real and personal property

items This study included five secured mobile homes and nine unsecured mobile homes All

parcels in the sample were within statutory limits The Assessors procedure for converting

manufactured housing from personal property to real property is consistent with NRS 361.2445 NRS

361.325 and NAC 361.130

THE ASSESSORS PROCEDURES MEET STANDARDS

Migratory Property At the present time the Assessor has number of migratory property accounts

due to new freeway construction in the county Mobile homes that enter the county after July are

assessed for the first time on the following years tax roll in accordance with NRS 36 1.505
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THE ASSESSORS PROCEDURES MEET STANDARDS

Billboards There were three Billboard accounts reviewed for this study and all were being valued

consistently with the requirements of NRS 361.2274 and NAC 361.1305

ThE ASSESSORS PROCEDURES MEET STANDARDS

Aircraft There are substantial number of aircraft based at the parson City airport Nine

unsecured aircraft were chosen to be reviewed for this study All observations were within acceptable

ratio parameters

THE ASSESSORS PROCEDURES MEET STANDARDS

Billing/Collection penalties applied seizure and sale Analysis Appropriate penalties and interest

are being applied to accounts in accordance with statutes The Assessor sent out 192 seizure notices this

past year Approximately 24 were seized however none were sold because the taxpayer paid the taxes

prior to the sale The county experiences low delinquency rate

THE ASSESSORS PROCEDURES MEET STANDARDS

Other Work Practices

Possessory Interest Valuation Real Property Possessory interests valued by the Assessor in Carson

City are those residences that have been purchased by the state in order to build the Carson City U.S 395

Bypass and are currently rented out to the public on month to month lease agreement The Assessor

applied land and improvement value to those parcels consistent with the requirements of NRS

361.2273 NRS 361.2275 and NRS 361.157 In addition the outpatient facility at the hospital and the

privately owned aircraft hangars are valued as possessory interests The outpatient facility at the
hospital

includes land and improvement value This procedure is in accordance with NRS 361.157

THE ASSESSORS PROCEDURES MEET STANDARDS

Possessory Interest Valuation Personal Property There are no personal property possessory

interests in Carson City N/A

Statutes and Regulations The Nevada Revised Statutes and the Nevada Administrative Code are

available in the Assessors office Both have been correctly updated All staff members also have access

to the internet and the Nevada Legislature website with addresses for pages located at

http//www.leg.state.nv.us/NRSfIndex.cIln and bttp //www.legstate.nv.us/NAC/CHAPTERS.14TM1

saved on all computers

THE ASSESSORS PROCEDURES MEET STANDARDS

Cost Manuals and Systems The Assessor uses the module provided by Advanced Data Systems

A.D.S using Marshall and Swift computer cost estimator program cost data to value improvements for

replacement cost value The estimator updates are loaded into the computer once each year at the

beginning of the work year as per contracted with A.D.S The September 2003 update is used for the

residential property and the October 2003 update is being used for the commercial property The

assessor has four copies of the Assessors Handbook of Rural Building Costs four copies of the

Marshall and Swift Residential Handbook and two copies of the Marshall and Swift Commercial

Handbook All of the manuals have been updated correctly Some local costs which are surveyed on

yearly basis are also used to value some minor improvements such as concrete flat work and asphalt
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THE ASSESSORS PROCEDURES MEET STANDARDS

Appraisal Records The information in the files is maintained in timely manner and is consistent

with NAC 36 1.146 Each property record folder contains the most recent Marshall and SWift data entry

form and computer printout as well as several older data entry forms The files also contain recent

picture of the improvements which are now being taken with digital cameras and building sketch from

the Apex sketch program The files may also contain building permits correspondence appeal

documents pertaining to the property and new construction breakdown sheet for those parcels having

new construction The majority of the information in the files is necessary to explain and defend the

appraisals

THE ASSESSORS PROCEDURES MEET STANDARDS

Filing System The Assessors real property record files are organized in parcel number order This

system allows for easy retrieval and is efficient to use

THE ASSESSORS PROCEDURES MEET STANDARDS

Reports The numerous reports required of the Assessor were completed consistent with the

requirements of NAC 361.150 NAC 361.151 NAC 361.152 NAC 361.058 NRS 36l.079 NRS

360.250 NRS 361.269 and MRS 361.310 and delivered on time except NRS 360250

Ti-lIE ASSESSORS PROCEDURES MEET STANDARDS

Appeals Preparation and Presentation For this tax year there were total of six appeals to the

Carson City Board of Equalization There were no appeals to the State Board of Equalization

THE ASSESSORS PROCEDURES MEET STANDARDS

Reopened Roll Log The roll log required by NRS 361.310 to be received by the division on or before

October 31 2004 was received on August 2004 and was completed in accordance with statutory

requirements

THE ASSESSORS PROCEDURES MEET STANDARDS

Obsolescence The Assessor applies obsolescence to properties in Carson City in which taxable value

exceeds fill cash value Obsolescence is measured pursuant to the requirements of NRS 361.227 using

the various approaches to value Obsolescence is applied for several reasons individual properties
have

been reduced based on the propertys income tong term vacancy or due to deferred maintenance

THE ASSESSORS PROCEDURES MEET STANDARDS

Land Use and Exemption Codes review of the assessment roll revealed that the assessor is

applying land use and exemption codes consistent with the requirements of NRS 361.2271 NRS

361.2607 and the various statutes exempting certain real and personal property

THE ASSESSORS PROCEDURES MEET STANDARDS

Improvement Factoring The Assessor applied the statewide improvement factor approved by the

Nevada Tax Commission in all non-reappraisal areas of the county

THE ASSESSORS PROCEDURES MEET STANDARDS

Apprailer Certifications The Department has certified the Assessor and two real property appraisers

to appraise for ad valorem tax purposes In addition the Department has certified one member of the

assessors.staff in the valuation of personal property
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THE ASSESSORS PROCEDURES MEET STANDARDS

Appraisers Training Requirements All of the Carson City staff appraisers are presently in

compliance with NRS 361.223

THE ASSESSORS PROCEDURES MEET STANDARDS

Appraisal Cycle The Carson City assessor uses five year reappraisal cycle as follows

Year Reappraisal of Improved

of Rewppraisaj
--

Area Description Parcels

2000 Books 47 NW Rural SE Urban 17%

2001 Book NE Rural 22%

2002 Book9 SWRurat 17%

2003 BooksllO NWCity 21%

2004 Books NE SW Urban 23%

This cycle conforms to the requirements of NRS 361.260 and NAC 361.144 The cycle works welt

for the assessor and is manageable with the available staff

T1E ASSESSORS PROCEDURES MEET STANDARDS
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HJHILL COUNTY
Part II

2005-0 Work Practices Survey

ANALYSIS AND RECOMMENDATIONS

Real Property Discovery and Valuci lion Work Practices

Sales Collection The Assessor receives copies of deeds and declarations of value from the recorders

office The pertinent information contained in these documents is verified and input into the computer

sales data bank

THE ASSESSORS PROCEDURES MEET STANDARDS

Sales Verification The Assessor uses two primary methods of verifying the accuracy of information

reported on the deed and declaration of value for the purpose of obtaining additional information Sales

verification questionnaires are mailed to the grantees of all vacant sales transactions and to the grantees

of those improved sales transactions that are questionable The Assessor reports 40% rate of return on

these documents After questionnaires are returned the assessor verifies any remaining questionable

sales at title companies and through personal conversations with buyers sellers and real estate

professionals The procedures are consistent with NAC 361.118

THE ASSESSORS PROCEDURES MEET STANDARDS

Sales Data Base Verified sales are entered into the sales data bank and plotted in the land map books

with taxable vahies splits adjustments and zoning The Assessor maintains 18-year sales data bank

in the county computer The assessors sales pçogram is well organized comprehensive and reliable

The sales data base is used to establish land factors pursuant to NR.S 361.260 and to establish the

value of land pursuant to NRS 361.2607
THE ASSESSORS PROCEDURES MEET STANDARDS

Vacant Land excluding agricultural property The Assessor uses comparable vacant land sales to

establish value The Department found the sample of observations was all wIthin ratio parameters

THE ASSESSORS PROCEDURES MEET STANDARDS

Subdivision Analysis The Assessor has analyzed all potential qualified subdivisions in the county

For the fiscal year 2005-2006 there were no subdivisions that qualified for discount

THE ASSESSORS PROCEDURES MEET STANDARDS

Single-family Residential Multi-Family Residential and Commercial/Industrial Land
Churchill County appraisal staff applies the comparable sales method as authorized by NAC 361.118

With an active real estate market in Churchill sufficient sales oªcurred throughout the entire county

THE ASSESSORS PROCEDURES MEET STANDARDS

Land Factors The Assessors sales data bank is used extensively when factoring land The Assessor

applies one separate land factor to each of the entire remaining non-reappraisal areas thus avoiding

island factoring The Division staff confirmed that the land factors approved bythe Nevada Tax

Commission were applied to land outside the reappraisal area using sample of randomly-drawn

observations

THE ASSESSOWS PROCEDURES MEET STANDARDS

Single-family Residential Improvements The Assessors staff applies the Marshall/Swift residential
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cost
estimator pursuant to Ni361 .128 Forty-one improved singie-Siiy residential properties were

included in the sample There were four properties that were out of ratio tolerance in this years study

Three of these outliers were the result of missed and/or differing minor improvements while the other

resulted in difference in depreciation These errors were discussed with the Assessor and her staff and

corrections will be made where necessary

THE ASSESSORS PROCEDURES MEET STANDARDS

Multi-family Residential Improvements The Assessors staff applies the Marshall/Swift residential

cost estimator pursuant to NAC 361.128 Twenty-five improved multi-family residential properties were

sampled in this study There were two outliers in this category The first outlier was result of

difference in depreciation while the other indicated clerical error and differing minor improvement

valuation These errors were discussed with the Assessor and her staff and corrections will be made

where necessary

THE ASSESSORS PROCEDURES MEET STANDARDS

Commercial and Industrial Improvements The Assessors staff applies
the Marshall/Swift

commercial cost estimator pursuant to NAC 36 1.128 Twenty-seven improved commercial/industrial

parcels were sampled in this study with three properties found to be outside ratio parameters All of

these properties were located in the Assessors non-reappraisal areas The first property had several

newly added minor improvements staff appraiser visited the property and updated the file The

second outlier was the result of display mezzanine being left off of the Marshall Swift cost sheet

This was noted and will be corrected The third outlier was the result of steep increase in the cost of

chain-link fencing since the last reappraisal This will be corrected this year as this property falls in the

current reappraisal cycle

THE ASSESSORS PROCEDURES MEET STANDARDS

Minor improvements The minor improvements are shown on the Assessors drawings in great detail

For the most part minor improvements are properly identified and/or discovered The Assessors staff is

measuring and classifying the improvements correctly however several clerical errors were discovered

where the indicated minor improvements were not subsequently valued on the Assessors cost sheets

These errors were generally not significant enough to cause ratio outliers but caution needs to be

exercised in the attempt to value each property thoroughly and correctly This was discussed with the

Assessor and her staff for future reference Also the Assessor uses lump sum values for some yard

improvements The Departments review of these lump sums found them comparable to the

Departments itemized amounts

THE ASSESSORS PROCEDURES MEET STANDARDS

New Construction Valuation New construction is discovered through the use of the county and city

building permit system New permits are organized by area and then the improvements are inspected

and valued throughout the year New construction that is discovered before the close of the roll in

December is included at that time New construction that is discovered after the close of the roll is

included on the roll log review of several parcels with new construction indicates the improvements

are valued and depreciated pursuant to NRS 361.227

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Land There were twenty-nine agricultural properties in this years study All parcels were

valued consistent with the Agricultural Land Values Bullttin 194 and were within ratio parameters

THE ASSESSORS PROCEDURES MEET STANDARDS
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Agricultural Land C1assifion Maps Land classification maps available for all agricultural

parcels
and are accurately drawn and properly updated

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Bulletin Use The correct Agricultural Land Value Bulletin 194 was used and values

applied consistent with the Bulletin values

THE ASSESSORS PROCEDURES MEET STANDARDS

Residential Home-site Valuation The Assessor valued all homesites in the study consistent with the

requirements of NRS 361A.l40 NRS 361.227 and Agricultural Bulletin 194 page regarding

Farmsteads Comparable land sales in the area were used consistent with the requirements of NAC
361.118

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Improvements The improvements were valued using combination of the Rural

Building Manual and the Marshall Swift Manual pursuant to NAC 361.128

THE ASSESSORS PROCEDURES MEET STANDARDS

Deferred Taxes There are 1147 deferred agricultural parcels in Churchill County The Assessors files

include current agricultural application for each operator The Assessor requires new upted

application when the ownership changes The procedures utilized by the Assessor in calculating and

colecting deferred taxes are consistent with the requirements of NAC 36lA.llO through NAC
361A.160

THE ASSESSORS PROCEDURES MEET STANDARDS

Higher Use Churchill County has no higher use multi-residential or commercial use areas

agricultural
land NA

Agricultural Land Conversions The Assessor listed 27 parcels totaling 336.83 acres which wre

converted from agricultural use to residential or commercial industrial uses The Assessors calculation

of deferred taxes was verified and found to be consistent with NAC 36lA.240

THE ASSESSORS PROCEDURES MEET STANDARDS

Assessment Maps As of June 2004 the Churchill Assessing Department baa taken over the duties of

maintaining the tax maps Prior to this change the county planning department did the maintenance The

major advantage of this change is it enables the Assessor to keep maps current during high growth

periods such as what is now occurring The maps are of good quality and comply with statutes

THE ASSESSORS PROCEDURES MEET STANDARDS

Prescribed Parceling System The Assessor uses the prescribed parceling system pursuant to NRS

36 1.189 Summary or referral parcels are not used in Churchill County

THE ASSESSORS PROCEDURES MEET STANDARDS

Personal Property Discovery and ValuatiqEWork Practices

Discovery Churchill County discovers personal property within the county consistent with NRS

361.2601 and NRS 361.265 Aircraft are discovered from airport tie down reports and field

inspections Manufactured homes are found from Dealers Report of Sales DRSs city and county
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manufactured home setup peas trip permits from other counties
anS

in contact with the state utility

inspector New businesses are found through business license reports
and building permits For

convenience the reports and licenses needed to monitor the new businesses are located on the A.D.S

program The staff also reviews the local phone directory to locate new businesses Farms and ranches

are primarily located through deeds upon sale and field inspection

THE ASSESSORS PROCEDURES MEET STANDARDS

Record-keeping The personal property filing system continues to remain well organized and managed

The Assessors staff has completed the process of filing all new manufactured homes in individual file

folders This project was started during the last ratio study The preexisting accounts are filed

alphabetically on cards with DRS and other documentation attached Secured agricultural and business

accounts are filed by Assessors Parcel Number APN Unsecured agricultural and business accounts

are filed alphabeticafly Aircraft accounts are filed in alphabetical order and maintained in hanging

folders

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural The sample observations of agricultural use personal property accounts were reviewed

and all were done consistently with the Personal Property Manual authorized by NAC 361.13653

THE ASSESSORS PROCEDURES MEET STANDARDS

Business Property All properties are being valued consistently with the Personal Property Maqual

authorized by NAC 361.13653 15 secured with 613 subcategories and 16 unsecured were reviewed

few isolated line items were outliers principally due to these items being almost completely

depreciated

THE ASSESSORS PROCEDURES MEET STANDARDS

Manufactured Rousing The Assessor values manufactured housing classified as personal property

consistent with the requirements of NAC 361.1365 and the Personal Property Manual There.were 16

manufactured homes reviewed unsecured and secured no outliers were found Typical office

procedure requires one person inputting file data and another staff member reviewing it to ensure

accuracy This works very well as evidenced by so few errors Separate files for all real property item

are malntained These items are valued and depreciated yearly by the appraisers then added to the

manufactured home account The Asässors procedure for converting manufactured housing from

personal property to real property is consistent with NRS 361.2445 NRS 361.325 and NAC 361.130

THE ASSESSORS PROCEDURES MEET STANDARDS

Billboards There were no secured billboard accounts One unsecured billboard which includedthree

separate billboards under this account was reviewed All were being valued consistently with the

requirements ofNRS 361.227 and NAC 361.1305

THE ASSESSORS PROCEDURES MEET STANDARDS

Aircraft Seven unsecured aircraft were sampled no outliers were found The staff is assessing this

segment of personal property consistent with the requirements of the Personal Property Manual

THE ASSESSORS PROCEDURES MEET STANDARDS

Migratory Property Churchill County Assessor and staff are aware of the correct procedure for

assessing this type of property The occurrence of migratory property is very infrequent

THE ASSESSORS PROCEDURES MEET STANDARDS
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BillinglCoflection penaltieplied seizure and sale ChurchilluntY sent out 32 seizure letters

this past year but no property was actually seized All but one centrally assessed mining account was

paid prior to seizure Appropriate penalties and interest are being applied to accounts in accordance with

statutes

THE ASSESSORS PROCEDURES MEET STANDARDS

Other Work Practices

Possessory Interest Valuation Real Property There are three areas of Churchill County where

possessory interest real properties are located One is the area used privately at the county hospitl

where both the land and improvements are valued The second area is the Churchill County Airport

where only the privately owned improvements are valued The last area is the Naval Air Station located

south of Fallon where both the land and ixnprovementi used by the contractor are valued The Assessor

applied land and improvement value to those parcels consistent with the requirements of NRS

361.2273NRS 3612275 and NRS 361.157

THE ASSESSORS PROCEDURES MEET STANDARDS

Possessoi Interest Valuation Personal Property There are no personal property possessóry

interests in Churchill County N/A

Statutes and Regulations The Nevada Revised Statutes and the Nevada Administrative Code are

available irk the Assessors office Both have been correctly updated

THE ASSESSORS PROCEDURES MEET STANDARDS

Cost Manuals and Systems

Analysis The Assessor uses the Marshall and Swill computer cost estimator program to value the

majority of the major improvements The estimator updates are loaded into the computer once each year

at the beginning of the work year The September 2003 update is being used for the residential property

and the October 2003 update is being used for the commercial property Advance Data Systems ADS
has incorporated the Marshall Swift tables and is now or will be used shortly for valuation The

Assessor has one hardcopy of the Marshall and Swift Commercial Handbook and four hardcopies of the

Marshall and Swift Residential valuation handbook available The approved Rural Building Cost

Handbook is used to value most minor and agricultural improvements

THE ASSESSORS PROCEDURES MEET STANDARDS

Appraisal Records The information in the files is maintained in timely manner and is consistent

with NAC 361.146 Each property record folder contains the most recent Marshall and Swift data entry

form and computer printout as well as the data entry form and computer printout from the last

reappraisal

The files also contain recent picture and thawing of the improvements The old data entry sheets and

computer printouts are used for comparison purposes
THE ASSESSORS PROCEDURES MEET STANDARDS

Filing System The Assessors real property flies are organized in parcel number other This system

allows for easy retrieval and is efficient to use

THE ASSESSORS PROCEDURES MEET STANDARDS

Reports The numerous reports required of the Assessor were completed consistent with the

requirements of NAC 361.150 NAC 361.151 NAC 361.152 NAC 361.05-.NRS 361.079 NRS
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360.250 NRS 361.260 and 361.310 and delivered on time inchg the certification required by

NRS 360.250

THE ASSESSORS PROCEDURES MEET STANDARDS

Appeal Freparation and Presentations For this tax year there were total of appeals to the

Churchill County Board of Equalization There were no appeals tothe State Board of Equalization

THE ASSESSORS PROCEDURES MEET STANDARDS

Reopened Roll Log The roll log is required by NRS 361 .310 to be received by the division on or

before October 31 2003 The roll log submitted by Churchill County was received on September

2003 and was completed in accordance with statutory requirements

THE ASSESSORS PROCEDURES MEET STANDARDS

Obsolescence The Assessor applies obsolescence to properties in Churchill County in which taxable

value exceeds full cash value Obsolescence is measured pursuant to the requirements of NRS 361.227

using the various approaches to value For instance the Assessor maintains data bank listing of sales

of improved and vacant properties within the county The taxable values for these properties are

compared to their sales prices then ratio of taxable value to sales price is calculated for each property

to determine if obsolescence is present The Assessor is cunently applying obsolescence to 45

properties in Churchill County Most are the result of deferred maintenance are in flood zone or sri

over built for the area The data on each parcel is complete and the Division agrees with the Assessors

conclusions

THE ASSESSORS PROCEDURES MEET STANDARDS

Land Use and Exemption Codes review of the assessment roll revealed that the Assessor is

applying the land use and exemption codes consistent with the requirements of NRS 361.2271 NR
361.2607 and the various statutes exempting certain real and personal property

THE ASSESSORS PROCEDURES MEET STANDARDS

Appraisal Cycle The Churchill County Assessor uses four year reappraisal cycle as follows

Year Reappraisal of Improved

fReayyraisal Area Description Parcels

2001 Area 376 agricultural parcels 33%

3934 non-agricultural parcels 2230 improved

LOCATED
West of Lovelock Highway

North of the City of Fallon and Reno Highway

West of Shedder Cut-Off

North of Powerline Road

North of Lahontan Reservoir

2002 Area 11 agricultural parcels 26%

3046 non-agricultural parcels 2793 improved

2003 Area 443 agricultural parcels 20%

2376 non-agricultural parcels 1067 improved

LOCATED
East of Lovelock Highway

East of Schurz Highway except Fallon

South of Drumm Lane
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West of Pasture Road

2004 Area 363 agricultural parcels 21%

2528 non-agricultural parcels 1927 improved

LOCATED
West of Schurz Highway

South of Sheckler and Powerline Road

East of Lahontan Reservoir

South of Drwnm Lane

West of Pasture Road

South of Reno Highway

East of Sheckler Cut-Off

West of the City of Fallon

This cycle confonns to the requirements of NRS 361.260 arid NAC 361.144 The cycle works well

for the assessor and is manageable with the available staff

THE ASSESSORS PROCEDURES MEET STANDARDS

Improvement Factoring The Assessor through the use of the A.D.S system maintains code on all

improved properties that have qualified for statutory depreciation The Assessor applies composite

improvement factor which incorporates statutory depreciation and the improvement factor approved by

the Nevada Tax Commission to all improvements in non-reappraisal areas When property is in its

year different code is issued Then only the improvement factor plus any determined obsolescence

is applied

Appraiser Certifications The Department has certified the Assessor and one appraiser to appraise

personal property for ad valorem tax purposes In addition the Department has certified three appraisers

to value real property

THE ASSESSORS PROCEDURES MEET STANDARDS

Appraisers Training Requirements All of the Churchill County appraisers ae presently in

compliance with NRS 361.221 and NRS 361.223 Additional training hours will be required by June

2007

THE ASSESSORS PROCEDURES MEET STANDARDS
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ELKO COUNTY
Part II

2005-06 Work Practices Sujyy

ANALYSIS AND RECOMMENDATIONS

Real Property Discovery and Valuation Work Practices

Sales Collection The Assessor receives copies of deeds and declarations of value from the county

recorder

THE ASSESSORS PROCEDURES MEET STANDARDS

Sales Verification The Assessors office has worked out an arrangement with both title companies in

town to report on each transaction they handle Each title company fills out report form on each sale

and sends copy of the report to the Assessors office each month Also the Assessors office sends out

questionnaires to all parties of sales which did not go through tide company Currently the Assessors

office is receiving 10 percent return on questionnaires sent out The procedures are consistent with

NAC 361.118

THE ASSESSORS PROCEDURES MEET STANDARDS

Sales Data Base The Assessors office continues to keep all sales information on personal computer

Due to the updated procedure on storing sales information older sales which have been split or

changed are not lost when they receive new parcel numbers Due to improved sales verification

methods non-market transactions in the sales data bank are infrequent

THE ASSESSORS PROCEDURES MEET STANDARDS

Vacant Land excluding agricultural property The Assessor uses comparable vacant land sales to

establish value The square-foot method is used for urban land and the acreage and site value methods

are used for rural land The sales verification process allows the assessors staff to set land values in an

efficient and timely manner The Department found the sample of observations was all within ratio

parameters

THE ASSESSORS PROCEDURES MEET STANDARDS

Subdivision Analysis The assessor reviewed one subdivision that qualifies for analysis The Assessors

staff calculated and applied the appropriate land values as directed byNAC 361.129 review of the

data and documentation found the Assessors methods and conclusions were supported

THE ASSESSORS PROCEDURES MEET STANDARDS

Single-family Residential Land Elko County appraisal staff apply the comparable sales methodology

authorized by NAC 361.118 when there are sufficient comparable sales for an area The square-foot

method is used for urban land and the acreage and site value methods are used for rural land All

observations in the sample were within ratio parameters

THE ASSESSORS PROCEDURES MEET STANDARDS

Multi-family Residential Land Elko County appraisal staff apply the comparable sales methodology

authorized by NAC 361.118 when there are sufficient comparable sales for an area Using the square

foot method All observations in the sample are within ratio parameters

THE ASSESSORS PROCEDURES MEET STANDARDS
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Commercial and Industrial Land Elko County appraisal staff applies the comparable sales

methodology authorized by NAC 361.118 when there are sufficient comparable sales for an area One

parcel was out of ratio because the wrong value was placed on the assessment roIl All other

observations in the sample were within ratio parameters

TIlE ASSESSORS PROCEDURES MEET STANDARDS

Factors The Assessor uses validated confirmed arms-length sales to establish land factors In most

areas there are sufficient sales each year to establish factor in àome areas and for commercial land

several years of sales must be used to establish trend The Division staff confirmed that the land

factors approved by the Nevada Tax Commission were applied to land outside the reappraisal area

THE ASSESSORS PROCEDURES MEET STANDARDS

Single-family Residentjal Improvements Twenty-Se improved single-family residential properties.

were included in this study The assessor is correctly valuing this property type Minor differences were

found which resulted in one sample being out of ratio parameters The Assessors staff applies the

Marshall/Swift residential cost estimator pursuant to NAC 361.128

THE ASSESSORS PROCEDURES MEET STANDARDS

Multi-family Residential Improvements Thirty improved multi-family residential properties were

included in this study All of subject improvement ratios are within the statutory limits with only minor

differences found The Assessors staff applies the Marshall/Swift residential cost estimator pursuant to

NAC 361.128

THE ASSESSORS PROCEDURES MEET STANDARDS

Commercial and Industrial Improvements Thirty improved commercial industrial properties were

included in this study The assessor is correctly valuing this property type Six parcels were not within

ratio parameters Two of these had incorrect descriptions two had incorrect measurements and two

were out for unknown reasons The Assessors staff applies the Marshall/Swift commercial cost

estimator pursuant to NAC 361.128

THE ASSESSORS PROCEDURES MEET STANDARDS

Minor Improvements The Assessor discovers and costs minor improvements All minor

improvements are valued individually The Assessor primarily uses the Rural Building Manual approved

by the Tax Commission to value minor improvements in the rural areas The Assessors staff is

identifying and exempting those items nnied in NAC 361.085 when valuing the minor improvements

THE ASSESSORS PROCEDURES MEET STANDARDS

New Construction Valuation New construction is discovered through the use of the county and city

building permit systems New permits are organized by area New improvements are inspected and

valued throughout the year New construction that is discovered before the close of the roll in December

is included at that time New construction that is discovered after the close of the roll is included on the

roll log review of several parcels with new construction shows that the improvements are being

correctly measured The improvements are valued pursuant to NRS 361.227

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Land Twenty-nine properties were sampled for this study The Assessor applied the

values approved by the Nevada Tax Commission in Bulletin 194 All of the sample parcels were within
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ratio parameters

THE ASSESSORS PROCEDURES OTHERWISE MEET STANDARDS

Agricultural Land Records The land records are updated and reflect the classification of all

agricultural properties

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Land Classification Maps Land classification maps are available for most agricultural

parcels and are updated upon reappraisal The Assessor uses system of scaled aerial photographs of

each parcel with the various land classifications drawn on photocopies of the aerial photos

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Bulletin Use The assessor valued all agricultural property in the using the correct

Agricultural Bulletin 194
THE ASSESSORS PROCEDURES MEET STANDARDS

Residential Home-site Valuation The Assessor valued all home-sites in the study consistent with the

requirements of NRS 361.227 and Agricultural Bulletin 194 page regarding Farmsteads

Comparable land sales in the area were used consistent with the requirements of NAC 361.1181
THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Improvements Two improved agricultural properties were included in the study Both

were within ratio parameters Diverse improvements found on agricultural parcels were valued using

combination of the Rural Building Manual and the Marshall Swift Manual pursuant to NAC 361.128

THE ASSESSORS PROCEDURES MEET STANDARDS

Deferred Taxes There are 2741 deferred agricultural parcels in Elko County The Assessors files

include current agriculturEl application for each operator The Assessor requires new updated

application when the ownership of the parcel changes The procedures utilized by the Assessor in

calculating and collecting deferred taxes are consistent with the requirements of NAC 361A.1 10 through

NAC 36lA.160

THE ASSESSORS PROCEDURES MEET STANDARDS

Higher Use Elko County has no higher use multi-residential or commercial areas on agricultural

land N/A

Agricultural Land Conversions The Assessor listed two parcels totaling 629 acres that were

converted from agricultural use to residential or commercial industrial use during the 2004 calendar

year In both of the cases reviewed the Assessors calculations of deferred taxes were verified and

found to be consistent with NAC 361A.240

THE ASSESSORS PROCEDURES MEET STANDARDS

Assessment MapØ The assessment maps are professionally rendered but difficult to work with The

maps are poorly indexed and it is difficult to determine the location of some parcels In many cases

parcels are not coritiguous yet have the same parcel number
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This is contrary to accepted mapping standards This situation was noted in the last four studies and has

not been remedied as required by NRS 361.189 The Assessor has requested funding that would solve

this deficiency

THE ASSESSORS PROCEDURES NEED IMPROVEMENT

RECOMMENDATION Develop standardized map indexing method similar to that used by

other counties Assign separate parcel numbers to non-contiguous parcels under one ownership

Currently the assessor is trying to obtain funding that would be used for 015 system This

would do much to standardize the mapping process

Prescribed Parceling System Elko Countys method of assigning parcel numbers does not meet

Nevadas parceling system standards pursuant to NRS 36 1.189 Many of these parcels are not

tontiguous and are separated by highways roads other parcels etc Some are miles apart This is

especially true of many agricultural parcels and makes it very difficult to determine the location of the

property the value assigned each parcel or the location of the improvements and various forage

classifications

THE ASSESSOR PROCEDURES ARE DEFICIENT

RECOMMENDATION Assign an individual parcel number to th non-contiguous parcel

Refer to the Manual of Assessment Policies and Procedures Section Iii for correct methods

Ensure that improvements and appropriate land class are assigned to the correct parcel

Personal Property Discovery and Valuation Work Practkes

Discovery The Elko Cóunty1Assessor discovers personal property within the county consistent with

NRS 361.2601 and NRS 361.265 Aircraft are discovered through FAA reports and physical

inspections Manufactured homes are found in variety of ways including monthly manufactured

housing inspection lists for hookups Dealers Report of Sales DRSs sent by Nevada dealers trip

permits field inspections by the appraisers and inquiry letters sent to the manufactured home parks in

the county on yearly basis New businesses are located through monthly business license lists building

pernilts local newspapers and site inspections Farms and ranches are well established The staff

reviews deed changes for new ownership information and sends out personal property declarations when

change occurs Billboards are discovered through Department of Transportation sign permits and

building permits

THE ASSESSORS PROCEDURES MEET STANDARDS

Record-keeping The filing system utilized by the Elko County assessors office is well organized and

maintained Manufactured homes are filed
alphabetically

in separate file folders with one unit per file

The DRS and other valuation documentation are maintained in the files Aircraft are filed alphabetically

in individual file folders Agricultural personal property declarations are alphabetical in individual file

folders Business properties are filed together in folders in alphabetical order Secured and unsecured

records are filed in
separate

drawers Billboards are filed in one folder per year and are in alphabetical

order

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Property The sample observations of agricultural use personal property accounts were

reviewed and all were done consistently with the Personal Property Manual authorized by NAC
361.13653

39 Jt.App.149



of 25 properties reviewed in the study 21 secured and 14 unsecured one outlier was found The outlier

was the result of an incorrect class life assignment This was noted to the assessor and corrected

THE ASSESSORS PROCEDURES MEET STANDARDS

Business Property All observations within the sample are being valued consistently with the Personal

Property Manual authorized byNAC 361.13653 There are over 2500 businesses located in Elko

County The division sampled 24 properties 10 secured and 14 unsecured

THE ASSESSORS PROCEDURES MEET STANDARDS

Manufactured lousing The Assessor values manufactured housing classified as personal property

consistent with the requirements of NAC 361.1365 and the Personal Property Manual The Department

sampled 17 manufactured home accounts secured and unsecured accounts Of these none were out

of tolerance The Assessors procedure for converting manufactured housing from personal projierty to

real property is consistent with NRS 361.2445 NRS 361.325 and NAC 361.130

THE ASSESSORS PROCEDURES MEET STANDARDS

Billboards The sample included unsecured billboards there are no secured billboards Of the

observations reviewed none were found to be out of tolerance The observations were valued

consistently with the requirements of NRS 361.227 and NAC 361.1305

THE ASSESSORS PROCEDURES MEET STANDARDS

Aircraft Of the unsecured aircraft reviewed none were out of tolerance There are no secured

aircraft in Elko County The Assessor is assessing this segment of personal property consistent with the

requirements of the Personal Property Manual

THE ASSESSORS PROCEDURES MEET STANDARDS

Migratory Property The county has several construction companies that move equipment and mobileS

homes in and out of the state annually The staff is assessing this type of property consisientwith the

requirements of NRS 361.505 and tracks them through building permits The county is valuing

manufactured homes that arrive in the county after July and are likely to remain more than one year

pursuant to the provisions of the Personal Property Manual adopted by the Nevada Tax Commission

THE ASSESSORS PROCEDURES MEET STANDARDS

Billing/Collection penalties applied seizure and sale The county has low delinquency rate

indicating that there are appropriate procedures in place for collecting unsecured taxes Appropriate

penalties and interest have been applied accounts in accordance with statutes For the tax year 2003-

04 there were 124 accounts in the amount of $25868.55 This will be the last year that the Assessor is

involved with billing and collection as the County Treasurer will take over this task All delinquent

taxes were paid prior to any seizures being made Elko County now utilizes the Internet to auction off

any seized parcels that have not been made current

THE ASSESSORS PROCEDURES MEET STANDARDS

Other Work racticu

PossessØry Interest Valuation Real Property There are two areas in Elko County where possessory

interest real
properties are located These properties are the cabins on Forest Service land at

Lamoille Canyon where both the land and improvements are valued consistent with the requirements of

NR.S 361 .2273 NRS 361.2275 and NRS 361.157 The other area is the Elko County Airport where
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the privately owned improvements are valued in accordance with NRS 361.157

THE ASSESSORS PROCEDURES MEET STANDARDS

Possessory Interest Valuation Personal Property There are no personal property possessor
interests in Elko County N/A

Statutes and Regulations The Nevada Revised Statutes and the Nevada Administrative Code are

available in the assessors office Both have been correctly updated
THE ASSESSORS PROCEDURES MEET STANDARDS

Cost Manuals and Systems The Assessor uses the Marshall and Swift computer cost estimator

program to value the majority of the major improvements The estimator updates are loaded into the

computer once each year at the beginning of the work year The September 2003 update is being used

for the residential property and the October 2003 update is being used for the commercial property The

Assessor has five copies each of the Marshall and Swift Commercial Handbook the Assessors

Handbook of Rural Building Costs and the Marshall and Swift Residential Handbook All of the

manuals have been correctly updated The Assessors miscellaneous building program which is based

on the Marshall and Swift cost manuals and the Rural Building Cost Handbook is used to value most

minor and agricultural improvements

THE ASSESSORS PROCEDURES MEET STANDARDS

Appraisal Records Appraisal record information files are maintained in timely manner and is

consistent with NAC 361.146 Each property record folder contains the most recent Marshall and Swift

data entry form and computer printout as well as the data entry form and computer printout from the last

appraisal The files also contain recent picture and drawing of the improvements The old data entry

sheets and computer printouts are used for comparison purposes Only the information needed to

identify the property and defend the appraisal is included

THE ASSESSORS PROCEDURES MEET STANDARDS

Filing System The assessors real property record files are organized in parcel number order This

system is very efficient and easy to use

THE ASSESSORS PROCEDURES MEET STANDARDS

Reports The numerous reports required of the Assessor were completed consistent with the

requirements of MAC 361.150 NAC 361.151 NAC 361.152 MAC 361.058 NRS 361.079 NRS
360.250 NRS 361.260 and NRS 361.310 and delivered on time except NRS 360.250

THE ASSESSORS PROCEDURES MEET STANDARDS

Appeal Preparation and Presentations For this tax year there were total of 13 appeals of which

only were presented before the Elko County Board of Equalization

THE ASSESSORS PROCEDURES MEET STANDARDS

Reopened Roll Log The roll log required by NRS 361.310 to be received by the division on or before

October 31 2004 was received in July 2004 and was completed in accordance with statutory

requirements

THE ASSESSORS PROCEDURES MEET STANDARDS
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Obsolescence The Assessor
applies obsolescence to properties in Elko County in which taxable value

exceeds flu cash value Obsolescence is measured pursuant to the requirements of NRS 361 .227 using

the various approaches to value The Assessor maintains list of those parcels that receive

obsolescence The Assessor applies obsolescence to predominantly multi-residential and converted

mobile homes

THE ASSESSORS PROCEDURES MEET STANDARDS

Land Use and Exemption Codes review of the assessment roll revealed that the Assessor is

applying the land use and exemption codes consistent with the requirements of NRS 361.2271 NRS

361.2607 and the various statutes exempting certain real and personal property

THE ASSESSORS PROCEDURES MEET STANDARDS

Appraisal Cycle The Assessor has completed the new reorganized appraisal cycle that was initiated

prior to the last ratio study conducted in 2001 The parcel count is now more evenly and geographically

distributed This currçnt ratio study indicates that this restructuring of the Elko appraisal cycle is

working as intended

Year Reappraisal of Improved

of Reappraisal Area Description Parcels

2004 4504 non-agricultural parcels 2460 improved

816 agricultural parcels 18%

LOCATED
002-210 Elko City

002-220 Carlin City

083 Crestview Sub

003-601-549 Gold Circle Midas
092 Goldview Estates

006-095 Government Tracts

029 Jackcreek Subdivision

003-401436 Mountain City

036 Meadow Valley Ranchos Unit

037 Meadow Valley Ranchos Unit

Various Ranches of Oasis of Metropolis

Including Jarbridge Pilot Valley

Patented mining

091 Sundance Estates Unit

Sundance Estates Unit

021 Tuscarora

073 Wild Horse Estates

085 Wild Horse Estates

090 Wild Horse Estates

068 Special lands Thousand Springs Sub Unit

AG Thousand Springs Sub Unit

THE ASSESSORS PROCEDURES MEET STANDARDS
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Improvement Factoring The Assessor applied the statewide improvement factor approved by the

Nevada Tax Commission in all non-reappraisal areas of the county

TIE.ASSESSORS PROCEDURES MEET STANDARDS

Appraiser Certifications The Department has certified the assessor and six real property appraisers to

appraise for ad valorem tax purposes In addition three of those appraisers are also certified in the

valuation of personal property

THE ASSESSORS PROCEDURES MEET STANDARDS

Appraisers Training Requirements All of the Elko County staff appraisers are presently in

compliance with NR.S 361.22 and NRS 36 1.223

THE ASSESSORS PROCEDURES MEET STANDARDS
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___LANDER COUNTY
Part fl

2005-06 Work Practices Survey

ANALYSIS AND RECOMMENDATIONS

Real Property Discovery and Valuation Work Practices

Sales Collection The Assessor receives copies of recorded deeds and declarations of value from the

Recorders office and receives data sheets from all area title companies The pertinent information

contained in these documents is verified and input into the computer sales data bank

THE ASSESSORS PROCEDURES MEET STANDARDS

Sales Verification The Assessor uses two primary methods of verifying the accuracy of information

reported on the deed and declaration of value for the purpose of obtaining information Sales

questionnaires are mailed to the grantees and grantors of all sales transactions The assessor is receiving

an 80 percent return rate on the questionnaires second and third mailing is required for unreturned

questionnaires The Assessor is able to verify nearly all sales using this method The procedures are

consistent with NAC 361.118

THE ASSESSORS PROCEDURES MEET STANDARDS

Sales Database The sales data base is used to establish land factors pursuant to NRS 361.260 and

to establjsh the value of land pursuant to NRS 361.260 The Assessors data bank is continually

improving in both content and accuracy The comments portion provides more useful information for

confirming sales verifications information concerning terms of sale motives of buyers and sellers

multi-parcel sales and grantor/grantee relationships any of which could affect the validity of sales

THE ASSESSORS PROCEDURES MEET STANDARDS

Vacant Land excluding agricultural property The Assessor uses comparable vacant land sales to

establish value Thirty-four vacant properties were sampled in this study and two were found to be out

of ratio parameters Both are in the factored area and were last appraised by county-hired independent

appraiser Due to the area maps at the time the parcels were incorrectly located and values were

deternted based on an incorrect inspection These parcels were discussed with the Assessor and will

be corrected during the next reappraisal cycle The Assessor will also appraise all the land in the

Kingston area in.2005 to ensure all parcels are properly valued There were very few recent sales in the

reappraisal area resulting in little or no change from last years values however the Assessor and staff

continue to diligently research and studyland values in the reappraisal area

THE ASSESSORS PROCEDURES MEET STANDARDS

Subdivision Analysis The assessor has analyzed all potential qualified subdivisions in Lander County

For the 2005-2006 fiscal year there are 13 subdivision ownerships that qualify for discount The

Assessors staff calculates and applies the appropriate land values as directed by NAC 361.129

review of the data and documentation found the Assessors methods and conclusions were supported

THE ASSESSORS PROCEDURES MEET STANDARDS

Single-family Residential Multi-Family Residential and Commercial/Industrial Land The

Assessor applies the comparable sales methodology authorized by NAC 361.118 when there are

sufficient comparable sales for an area In areas that exhibit insufficient verified sales data the Assessor

has been applying factor of one The Assessor has been made aware of NAC 361.118 The process of
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abstraction and allocation has proven to be viable due to extreme variation in sales The Division

developed proposed method of land valuation based upon numeric grading system and this was

discUssed with the Assessor Twenty-five improved single-familyresidential land parcels twenty-five

multi family land parcels and eighteen commercial/industrial land parcels were sampled in this study

One single family residential land value was found to be outside the ratio parameters This was

discussed with the assessor and was corrected Fifteen improved multi-family residential land parcels

were sampled in this study The Divisions appraiser agreed with the land values assigned to the parcels

by the Assessor for this property type Eighteen improved commercial/industrial land parcels were

sampled in this study The Divisions appraiser agreed with all land values assigned by the assessor for

this property type

THE ASSESSORS PROCEDURES MEET STANDARDS

Land Factors The Assessor uses the sales data bank in correlation with an Excel spreadsheet when

establishing land factors Due to the limited number of sales each year the Assessor must use several

years of sales to develop factor trend consistent with NAC 361.1181 fl2 The Division staff

confinned that the land factors approved by the Nevada Tax Commission were applied to land outside

the reappraisal area using sample of randomly-drawn observations

THE ASSESSORS PROCEDURES MEET STANDARDS

Single4amily Residential Improvements The Assessor applies the Marshall/Swift residential cost

estimator pursuant to NAC 361.128 Twenty-five improved single-family residential properties were

studied this year Twenty-two were within ratio parameters Of the three that were out of tolerance one

was in the countys reappraisal area and was due to simple clerical error of using the conversion date

instead of the age-weighted date when calculating the depreciation This will be corrected on the open

roIl The next outlier was due to completed construction of the home and added improvements sincç the

last appraisal of the property The Assessor is aware of the changes and plans to re-appraise the new

construction of the property The third will be included in the 2005 re-appraisal year but due to land

use code change should have been done in 2004 There were several small improvement differences in

size as well as missing items These were discussed with the Assessor and will be corrected

THE ASSESSORS PROCEDURES MEET STANDARDS

Multi-family Residential Improvements The Assessor applies the Marshall/Swift residential cost

estimator pursuant to NAC 36 1.128 Fifteen improved multi-family residential properties Were studied

ten were within ratio parameters All five properties that were out of ratio tolerance will be included in

the 2005 re-appraisal cycle One was discovered to be clerical error in the construction year of the

improvements and will be corrected on the open roll Two have improvements that were added since the

last reappraisal and did not require permits Two have description errors which affected the costing of

the improvements These outliers were discussed with the Assessor and will be corrected

ASSESSORS PROCEDURES MEET STANDARDS

Commercial and Industrial Improvements The Assessor applies the Marshall/Swift commercial cost

estimator pursuant to NAC 361.128 Eighteen improved commercial and industrial properties were

included in the study Nine were found to be within ratio parameters Of the nine outliers one was due to

well that was last valued using local well survey which has since been valued using the Marshall and

Swift cost manual Five were due to occupancy and/or improvement changes that did not require permits

since last reappraisal One was due to an addition to beating and air options in the Marshal and Swift

manual that were not available when last valued One was due to incorrect age-weighting and

improvement differences that will be corrected on the open roll One included number of improvement

differences on an exempt property The commercial and industrial portion of Battle Mountain will be
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reappraised in 2005 The Ass sor has agreed to pay particular attention to this category in order to

discover any and all improvement changes since last reappraisal All of these items have been discussed

with the Assessor and will be corrected during reappraisal in 2005 unless otherwise specified

THE ASSESSORS PROCEDURES NEED IMPROVEMENT

Minor Improvements The minor improvements attached to the home are shown on the Assessors

drawings in detail Items such as sheds and other out-buildings do not always appear on the drawing but

are reflected on the small improvements sheet square footage and constructionyear The Assessors

method is consistent and easy to follow

THE ASSESSORS PROCEDURES MEET STANDARDS

New Construction Valuation The Assessor discovers new construction using the county building

permits that are received on monthly basis Nearly all new construction is discovered in this manner

New construction that is discovered before the close of the roll in December is included at that time

New construction that is discovered after the close of the roll but before July 1st is included on the roll

log However because of the rural nature of the county many improvements are put in place without the

need or use of county permit and therefore are not discovered until reappraisal review of several

parcels with new construction shows that the improvements are valued and depreciated pursuant to NRS

361.227

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Land Agricultural land was valued consistent with the Agricultural Land Values Bulletin

194 Twenty-four agricultural land parcels were included in this study All samples were within ratio

parameters

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Land Records The land records are accurate and reflect the new appraisals

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Land Classification Maps Lander has made great strides in this category having

undertaken complete revision of these maps over the past five years Many of the old land maps had

been lost were decaying from age or were not properly updated The new maps correctly reflected the

current crop and forage potential of each parcel

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural BuHetin Use The correct Agricultural Land Value Bulletin 194 was used and values

applied consistent with the Bulletin values

THE ASSESSORS PROCEDURES MEET STANDARDS

Residential Home-site Valuation The Assessor valued all bomesites in the study consistent with the

requirements of NRS 36lA.140 NRS 361.227 and Agricultural Bulletin 194 page regarding

Farmsteads Comparable land sales in the area were used consistent with the requirements of NAC
361118

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Improvements Four of the twenty-four parcels in this study had improvements Upon

field inspection and valuation all parcels were found to be inventoried and valued using combination

of the Rural Building Manual and the Marshall Swift Manual pursuant to NAC 361.1282
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THE ASSESSORS PROCEItES MEET STANDARDS

Deferred Taxes The procedures utilized by the Assessor in calculating and collecting deferred taxes

are consistent with the requirements of NAC 361A.1l0 through NAC 361A.160

THE ASSESSORS PROCEDURES MEET STANDARDS

Higher Use There were no value changes due to higher use during this past calendar year for the 2005-

2006 tax cycle NA

Assessment Maps Geo Graphics of Nebraska prepares the Assessors maps They are of Øood quality

and conform with Nevada Revised Statutes

THE ASSESSORS PROCEDURES MEET STANDARDS

Prescribed Parceling System The Assessor uses the prescribed parceling system pursuant to .NRS

36t 189 except summary parcels are used1 on very limited basis and only for billing purposes The

sunmiary parcels are used for the convenience of the taxpayer so that they may receive only one tax bill

The Assessor maintains an individual value for each parcel that is associated with the summary parcel

THE ASSESSORS PROCEDURES MEET STANDARDS

Personal Pro yerty Discovery and Valuation Work PracjJçç

Discovery The Assessor discovers personal property within the county consistent with NRS 3612601
and NRS 361.265 Business licenses are required by the county for all new businesses The FAA report

is the main tool used to discover aircraft located within the county By monitoring all new manufactured

home hook-up permits issued by the county DR.Ss from manufactured home dealers discovering

homes in the field and trip permits from other counties the Assessor accomplishes both timely and

accurate discovery and assessment of new mobile homes Since the county is relatively small in

population the staff is informally informed of most changes or additions in the county The county staff

did not use the Department of Transportation Highway Report on billboard location They are planning

to get copy in the near ftiture and incorporate this information in their discovery process In addition

the staff is now conducting physical search to verify the total number of billboards in the county
THE ASSESSORS PROCEDURES MEET STANDARDS

Record-keeping This category has improved great deal since the last ratio study All of the records

are now being filed numerically which increases speed and convenience The manufactured home

accounts have individual file folders with the Dealers Report of Sale and other peftinent information

included The ranch and business declarations are now filed individually in separate file folders

arranged in numeric order The files have been purged of old declarations and other outdated material

from the system

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural There were no secured agricultural parcels on the tax roll Six unsecured agricultural

parcels were reviewed and all were inventoried and all were done consistently with the Personal Property

Manual authorized by NAC 361.13653
THE ASSESSORS PROCEDURES MEET STANDARDS

Business Property All observations within the sample are being valued consistently with the Personal
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Property Manual authorized Ey NAC 361.13653 Seven secured and thirteen unsecured business

properties were reviewed While there were no individual parcels out of compliance there were few

individual line items that were outliers The reason for this was that these outliers were either entirely

depreciated to the maximum limit or nearly so and mathematical rounding was the cause for these being

outside of the limits

THE ASSESSORS PROCEDURES MEET STANDARDS3

Manufactured Housing The Assessor values manufactured housing classified as personal property

consistent with the requirements of NAC 361.1365 and the Personal Property Manual There were six

secured and five unsecured manufactured homes reviewed in this study The Dealers Report of Sale

information and other original value documentation is available for all mobile homes and all accounts

are filed numerically The Assessor and staff have separate file folder for deactivated accounts in place

and all files look neat and orderly Real property improvements are kept in separate files and calculated

properly The Assessors procedure for converting manufactured housing from personal property to real

property is consistent withNRS 361.2445 NRS 361.325 and NAC 361.130

THE ASSESSORS PROCEDURES MEET STANDARDS

Billboards Five unsecured billboard accounts were reviewed and all were inventoried and valued

consistently with the requirements of NRS 361.227 and NAC 361.1305 When the original tax roll

was sampled there appeared to be an inordinate number of billboard accounts in proportion to total

parcel and land use counts Upon office inspection it was determined that most signage frombusiness

and commercial accounts were erroneously categorized and labeled as billboards This was brought to

the Assessors attention and is being corrected The Department suggested the use of the Department of

Transportation repoit that identifies signs and billboards located on Interstate 80 The Assessor intends

to obtain and use this report

THE ASSESSORS PROCEDURES NEEDS IMPROVEMENT

Aircraft There are very few unsecured and no secured aircraft located in Lander County The coun
has aggressively discovered valued and taxed them consistent with the requirements of the Personal

Property Manual The Department reviewed four samples in this category Of these none were

discovered to be out of tolerance

THE ASSESSORS PROCEDURES MEET STANDARDS

Migratory Property The Assessor and her staff continue to use system that was implemented several

years ago to ensure that these types of migratory properties are discovered and assessed in accordance

with NRS 361.505 Manufactured homes in Lander County are treated correctly as it pertains to

migratory property All manufactured homes entering the county after July are correctly classified as

non-migratory and are placed on the next succeeding tax roll Manufactured and portable offlcesare

correctly classified as migratory

THE ASSESSORS PROcEDURES MEET STANDARDS

Billing/Collection penalties applied seizure and sale The Treasurer is responsible for the

collection of delinquent accounts and this has dramatically improved in Lander County from the

previous study Unsecured personal property tax uncollected prior to the 2005-2006 billing cycle

including penalties and interest is approximately $2000

Appropriate penalties and interest are being applied to accounts in accordance with statutes Although
the assessor posted four seizure notices in the past year no seizures occurred
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THE ASSESSORS PROCEDTJRES MEET STANDARDS

Other Work Practices

Possessory Interest Valuation Real Property The only possessory interests valued by the Assessor

in Lander County are the privately owned hangers at the Kingston airport The hangars at the airport

have only an improvement value which is correctly applied in accordance with NRS 361.157

THE ASSESSORS PROCEDURES MEET STANDARDS

Possessory Interest Valuation Personal Properly There is no personal property possessory interest

in Lander County N/A

Statutes and Regulations The Nevada Revised Statutes and the Nevada Administrative Codes are

available in the assessors office Both have been correctly updated
THE ASSESSORS PROCEDURES MEET STANDARDS

Cost Manuals and Systems The Assessor uses the 2003 Marshall and Swift computer estimator

programs to value most major improvements The estimator updates are loaded into the computer

annually at the beginning of the work year The September 2003 update is used for the residential

property The October 2003 update is used for the commercial property and the assessor has one copy

each of the Marshall and Swift Residential and Commercial Cost Manuals and two copies of the

Assessors Handbook of Rural Building Costs The Assessors miscellaneous building program which is

based on the Marshall and Swift cost manuals and the Handbook of Rural Building Costs are used to

value most minor agricultural improvements

THE ASSESSORS PROCEDURES MEET STANDARDS

Appraisal Records The information in the files is maintained in timely manner and is consistent

with NAC 36 1.146 Each property record file contains drawing and picture of the improvements

Marshall and Swift data
entry

form and printout and miscellaneous building sheet In addition some

information from the previous appraisals may be included for comparison purposes Only the

information needed to
identify

the property and defend the appraisal
is included

THE ASSESSORS PROCEDURES MEET STANDARDS

Filing System The assessors real property files are well organized by parcel number

THE ASSESSORS PROCEDURES MEET STANDARDS

Reports The numerous reports required of the Assessor were completed consistent with the

requirements of NAC 361.150 NAC 361151 NAC 361.152 NAC 361.058 NRS 361.079 NRS

360.250 NRS 361.260 and NRS 361.3 10 and delivered on time except NRS 360.250

TEE ASSESSORS PROCEDURES MEET STANDARDS

Appeal Preparation and Presentation For this tax year there were three appeals to the Lander County

Board of Equalization and none of these continued on to the State Board

THE ASSESSORS PROCEDURES MEET STANDARDS

Reopened Roll Log The roll log required by NRS 361.310 to be received on or before October 31 was

received on October 26 2004 This report was completed in accordance with statutory requirements

49

Jt.App 159



THE ASSESSORS PROCE1URES MEET STANDARDS

Obsolescence The Assessor reviews sale prices and compares taxable value to determine whether

obsolescence is necessary Obsolescence has not been applied to any parcels
in Lander County

THE ASSESSORS PROCEDURES MEET STANDARDS

Land Use and Exemption Codes review of the assessment roll revealed that the Assessor is

correctly applying the land use and exemption codes

THE ASSESSORS PROCEDURES MEET STANDARDS

Appraisal Cycle The Lander County Assessor uses five year reappraisal cycle as follows

Year Reappraisal of Improved

of Reappraisal Area Description Parcels

2000 1063 non-agricultural parcels 968 improved

LOCATED
Districts 29%

Battle Mountain Town Multi-family

Residential Commercial

Antelope Reese Road

Battle Mountain Road

Books and

2001 102 agricultural

1359 non-agricultural parcels 273 improved

LOCATED
Districts 34 Kingston Town

Gillman Springs Ranch Austin Road

Books34and6 20%

2002 147 agricultural

463 non-agricultural parcels 297 improved

LOCATED
Districts Austin Town

Antelope Reese Road Austin Road

Books and5 9%

2003 415 agricultural parcels

1506 non-agricultural parcels 572 improved

LOCATED
District Battle Mountain Road

Hilltop Muleshoe Book 10 ii 27%

2004 1064 non-agricultural parcels 975 improved

LOCATED
District Battle Mountain SFR 15%

This cycle currently does not work well for the Assessor The Assessor will be submitting letter

requesting suggested changes

THE ASSESSORS PROCEDURES MEET STANDARDS

Improvement Factors The Assessor uses composite improvement factor which incorporates
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statutory depreciation and mprovement factor approved by the
vada Tax Commission for all

improvements under 50 years of age in non-reappraisal areas and the tended improvement factor alone

on all improvements over 50 years of age The Assessor applies numeric code system of 10 and 50 to

track the improvements 10 being less than 50 years old and 50 for those properties 50 years old and

older When an improvement reaches 50 years it is flagged and the numeric code changed

Appraiser Certification At this time the Assessor is the only certified real property and personal

property appraiser in the office There is one employee with Temporary Appraisers Certificate

pending successful completion of the Appraiser Certification Exam and one data collector Both of

these employees are new to the office

THE ASSESSORS PROCEDURES MEET STANDARDS

Appraiser Training Requirements The Lander County Assessor is presently in compliance with NRS

361221 and NRS 361223

THE ASSESSORS PROCEDURES MEET STANDARDS
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1RSRING COUNTY
Part ii

2005-06 Work Practices Sunev

ANALYSIS AND RECOMMENDATIONS

Real Property Discovery and ValuaflpnJ3prk Practices

Sales Collection The Assessor receives copies of recorded deeds and declarations of value from the

recorders office These documents are the basis of the sales data bank

THE ASSESSORS PROCEDURES MEET STANDARDS

Sales Verification The.verification of sales is accomplished primarily through declarations of vakie and

questionnaires sent to both grantor and grantee Sales verification letters are sent to thebuyer and seller

for additional information The assessor also uses direct contaôt with buyers sellers and teal estate

professionals for specific information When there is failure to respond on the part
of the

grantor/grantee the assessing department attempts to further make contact to ventS sales data The

procedures are consistent with NAC 361.118

THE ASSESSORS PROCEDURES MEET STANDARDS

Sales Database The sales dathbase is maintained in satisfactory manner and is improving in both

content and accuracy The comments portion of the questionnaire provides further opportunity to

include additional information for confirming sales validity the terms of the sale motives of buyers arid

sellers multi-parcel sales and grantor/grantee relationships any of which could affect the validity of

sales Thç sales data base is used to establish land factors pursuant to NRS 36 1.260 and to establish

the value of land pursuant to NRS 361.260

THE ASSESSORS PROCEDURES MEET STANDARDS

Vacant Land excluding agricultural property The Assessor uses comparable vacant land sales to

establish value Thirty-two 32 vacant properties were sampled throughout the county in this years

study and all were within ratio parameters As in prior years valid verified sales occur infrequently

Recent positive economic indicators show slight positive growth since the study

THE ASSESSORS PROCEDURES MEET STANDARDS

Subdivision Analysis For the 2005-20Q6 study cycle there were no subdivisions that would quali for

subdivision discount

THE ASSESSORS PROCEDIJRES MEET STANDARDS

Single-family Residential Multi-Family Residential and Commercial/Industrial Land The

Assessor applies the comparable sales methodology authorized by NAC 361.118 when there are

sufficient comparable sales for an area Thirty-two 32 vacant properties were sampled throughout the

county and all were within ratio parameters Eleven 11 improved multi-family residential land parcels

were sampled in this study and all were within ratio parameters Twelve 12 improved

commercial/industrial land parcels were sampled in this study and all were within ratio parameters

THE ASSESSORS PROCEDURES MEET STANDARDS
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$1
Land Factors The assessor has compiled an extensive verified vacant land sales data bank Valid

sales in Pershing County for several
years

has been very sparse In order to develop any tending the

assessor has to use several years worth of sales to obtain reasonable factoring values consistent with

NAC 361.1 18lt2 The Division staff confirmed that the land factors approved by the Nevada Tax

Commission were applied to land outside the reappraisal area using sample of randomly-drawn

observations Of the thirty-two parcels reviewed all were within ratio parameters

ThE ASSESSORS PROCEDURES MEET STANDARDS

Single-family Residential improvements Thirty-two 32 improved single-family residential

properties were included in the study One parcel was outside of the ratio parameters This parcel was

converted manufactured home that is now on the Secured Real Property Roll The County Board of

Equalization ordered reduction of assessed value on this parcel prior to its conversion The Assessor

applies the MarshalliSwift residential cost estimator pursuant to NAC 361.128

THE ASSESSORS PROCEDURES MEET STANDARDS

Multi-family Residential Improvements The Assessor applies the Marshall/Swift residential cost

estimator pursuant to NAC 361.128 Twelve 12 improved multi-family residential properties were

selected for review All twelve appraised parcels were within acceptable ratio standards

THE ASSESSORS PROCEDURES MEET STANDARDS

Commercial and Industrial Improvements The Assessor applies the Marshall/Swift commercial cost

estimator pursuant to NAC 361.128 Twelve 12 improved commercial/industrial properties were

included in the study Them was one outlier The reason for this one parcel being out of ratio was

result of the Division using the Marshall Swift valuation guide software and the county appraiser

using the Rural Building Manual It was determined that the Rural Building Manual was the more

accurate valuation guide and the parcel was revalued The results were within ratio standards

THE ASSESSORS PROCEDURES MEET STANDARDS

Minor Improvements The Division occasionally noticed some differences in the number of minor

improvements observed from those valued by the assessors staff This was especially true with fencing

These small errors have not resulted in values being out of ratio The staff applies the Marshall Swift

cost handbook or the Rural Building Cost Manual for the valuation of the minor improvements

THE ASSESSORS PROCEDURES MEET STANDARDS

New Construction Valuation New construction is discovered through the use of the county and city

building permit systems All new constpictiou is discovered in this manner New construction that is

discovered before the close of the roll in December is included at that time New construction

discovered after the close of the roll is included on the roll log review of two parcels that exhibited

new construction shows that the improvements are valued and depreciated pursuant to NRS 361.227

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Land Agricultural land was valued consistent with the Agricultural Land Values Bulletin

194 There were twenty-four agricultural parcels sampled in this study All of the parcels were within

ratio parameters

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Land Records The land records are accurately updated during reappraisal and accurately

reflect the agricultural classifications of each property
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THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Land Classification Maps The Assessors files contain maps of each agricultural

property The maps are updated during each reappraisal and accurately reflect the various land

classifications of the parceL

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Bulletin Use The assessor valued all agricultural parcels using the current Agricultural

Bulletin 194
THE ASSESSORS PROCEDURES MEET STANDARDS

Residential Home-site Valuation The Assessor valued all home-sites in the study consistent with the

requirements of NRS 361A.l40 NRS 361.227 and Agricultural Bulletin 194 page regarding

Farmsteads Comparable land sales in the area were used consistent with the requirements of NAC
361.118

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Improvements Two improved agricultural properties were included in the study Both

properties were within ratio parameters and valued correctly using the Rural Building Manual

THE ASSESSORS PROCEDURES MEET STANDARDS

Deferred Taxes There are 1812 deferred agricultural parcels in Pershing County The Assessors files

include current agricultural application for each operator The Assessor requires new application

when the ownership changes The procedures utilized by the Assessor in calculating and collecting

deferred taxes are consistent with the requirements of NAC 361A.1lO through NAC 361A.160

THE ASSESSORS PROCEDURES MEET STANDARDS

Higher Use Pershing County has one higher use area on agricultural land This higher use area which

is commercial in nature has land value similar to comparable commercial properties in the area

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Land Conversions For the calendar year 2004 the Assessor had 26 parcels totaling

16640 acres converted from agricultural use to residentiki or commercial industrial use review of

the Assessors calculation for deferred taxes are consistent with the requirements of NAC 36 IA 110

through NAC 361A.160

THE ASSESSORS PROCEDURES MEET STANDARDS

Assessment Maps The Assessors maps are prepared by Desert Mountain Surveying in Winnemucca

They are of good quality and easy to use

THE ASSESSORS PROCEDURES MEET STANDARDS

Prescribed Parceling System The Assessor uses the prescribed parceling system pursuant to NRS
36 1.189 Summary or referral pakcels are no longer used in Pershing County
THE ASSESSORS PROCEDURES MEET STANDARDS
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Personal Property Discoveriand Valuation Work Pratt icci

Discoyery The Assessor discovers personal property within the county consistent with NRS 361.2601

and NRS 361.265 Manufactured home owners are required to obtain building permit and inspeption

prior to the hookup of utilities The Assessor obtains building permit listing from the building

department on regular basis Manufactured homes are also discovered using Dealers Report of Sale

DRS trip permits from other counties and discovery in the field The county requires business licenses

for all businesses and this information is transmitted to the ssessors office Most agricultural use

properties have been in operation for some time

THE ASSESSORS PROCEDURES MEET STANDARDS

Record-keeping The Pershing Countys record keeping system displayed some weaknesses during the

2002-03 ratio studies with
respect to manufactured housing records During the current study of 2005

06 the record keeping system shows no deficiencies Business and ranch declarations are filed in

individual folders with present and past years declarations enclosed Manufactured home records are

also kept in individual folders and filed numerically by account number

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Property Pershing County has significant amount of ranch and farm equipment for its

size Seven Secured and five unsecured agricultural accounts were reviewed and valued consistently

with the Personal Property Manual authorized byNAC 361.13653 None of these accounts were out of

tolerance

THE ASSESSORS PROCEDURES MEET STANDARDS

Business Property All observations within the sample are being valued consistently with the Personal

Property Manual authorized by NAC 361.13653 The samples consisted of six secured and seven

unsecured accounts There were no outliers

THE ASSESSORS PROCEDURES MEET STANDARDS

Manufactured Housing The Assessor values manufactured housing classified as personal property

consistent with the requirements of NAC 361.1365 and the Personal Property Manual Based pn the

ratios found in this study of six secured manufactured home accounts and nineteen unsecured accoUnts

there were no outliers

THE ASSESSORS PROCEDURES MEET STANDARDS

Billboards Two billboard accounts were reviewed and values were within ratio limits The billboards

are valued consistently with the requirements of NRS 361.2274 and NAC 361.1305

THE ASSESSORS PROCEDURES MEET STANDARDS

Aircraft No aircraft accounts were reported being present in Pershing for this study The Division

after doing search of the FAA registry determined that there were at least aircraft listed as having

Pershing County address The Web Site for the FAA was given to the assessor for future use Upon

recommendation the Assessor did send out letters of inquiry The Assessor received two valid replies

The rest of the aircraft had either been destroyed or were no longer operable For this study it could not

be determined if there are any aircraft escaping valuation The Division will be reviewing this category

during the next ratio study

THE ASSESSORS PROCEDURES MEET STANDARDS
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Billing/Collection penalties applied seizure and sale In Pershing County the Treasurer is

responsible for the collection of both secured and unsecured accounts Penalties have been applied to all

delinsuent accounts and collected from the taxpayer The Assessor had sent twenty-six seizure notices

out this year and of these two might be seized before the end of fiscal year 2004

THE ASSESSORS PROCEDURES MEET STANDARDS

Migratory Property The Assessor reported that there was no migratory property in Pershing County

N/A
Other Work Practices

Possessory Interest Valuation Real Personal Propeçty The only possessory interests valued by

the Assessor in Pershing County are the privately owned hangers at the county owned airport The

hangers at the airport have only an improvement value which is calculated in accordance with NRS

361.157

THE ASSESSORS PROCEDURES MEET STANDARDS

Statutes and Regulations The Nevada Revised Statutes and Nevada Administrative Codes are

available in the assessors office Both have been correctly updated

THE ASSESSORS PROCEDURES MEET STANDARDS

Cost Manuals and Systems The Assessor uses the Marshall and Swift computer estimator programs

to value most major improvements The estimator updates are loaded into the computer once each year

at the beginning of the work year The October 2003 update is currently being used for the cornniercial

program and the September 2003 update is being used for the residential program The Assessor has

copy of the Rural Building Cost Handbook and copies of the Marshall and Swift residential and

commercial cost manuals All of the manuals have been correctly updated The Assessors

miscellaneous building program which is based on the Marshall and Swift cost manuals and the Rural

Building Cost Handbook is used to value most minor and agricultural improvements

THE ASSESSORS PROCEDURES MEET STANDARDS

Appraisal Records The information in the files is maintained in timely thanner and is consistent

with NAC 361 .146.. The assessor is taking new pictures and making new drawings as needed The files

include picture and drawing of the improvements Marshall and Swift data entry sheet and printouts

miscellaneous building sheets and some information from the previous appraisals may also be included.

Only the information needed to identify the property and defend the appraisal is included

THE ASSESSORS PROCEDURES MEET STANDARDS

Filing System The assessors real property files are organized in parcel number order The agricultural

parcels that are maintained in
separate summary file along with summary index that cross references

all pertinent information such as ag applications The assessor is in the process of updating agricultural

applications to replace those that are deteriorating

THE ASSESSORS PROCEDURES MEET STANDARDS

Reports The numerous reports required of the Assessor were completed consistent with the

requirements of NAC 361.150 NAC 361.151 NAC 361.152 NAC 361.058 NRS 361.079 bARS

360.250NRS 361.260 and NRS 361 .310 and delivered on time except bARS 360.250

THE ASSESSORS PROCEDURES MEET STANDARDS
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Appeal Preparation and Presentations For this tax year there were seven appeals to the Pershing

County Board of Equalization

THE ASSESSORS PROCEDURES MEET STANDARDS

Reopened Roll Log The roll log required by NRS 361.3 10 to be received by the division on or before

October 31 2004 this was received on time This report was completed in accordance with statutory

requirements

THE ASSESSORS PROCEDURES MEET STANDARDS

Obsolescence There are currently no properties in Pershing County that have obsolescence applied

N/A

Land Use and Exemption Codes The assessor uses and correctly applies
the approved land use and

exemption codes

THE ASSESSORS PROCEDURES MEET STANDARDS

Appraisal Cycle The Assessor uses five year appraisal cycle

Year Reappraisal of Improved

of Reappraisal Area Description Parcels

2000 Imlay Outside unlay Orass.Valley 28%

2001. Vacant lands 52%

2002 Outside City of Lovelock 6%

2003 City of Lovelock 8%

2004 600 agricultural
6%

109 Rural Improved 20 Rural Improved

LOCATED
Western half SE County

This cycle conforms to the requirements of NRS 36 1.260 and NAC 361.144 The cycle works well

for the Assessor and is manageable with the available staff

THE ASSESSORS PROCEDURES MEET STANDARDS

Improvement Factoring When factoring improvements the assessor uses composite factor which

incorporates statutory depreciation and the improvement factor approved by the Nevada Tax

Commission

THE ASSESSORS PROCEDURES MEET STANDARDS

Appraiser Certifications The Assessor and one real property appraiser are certified

THE ASSESSORS PROCEDURES MEET STANDARDS

Appraisers Training Requirements The two real property appraisers are in compliance with NRS

361 .221 and NRS 361223

THE ASSESSORS PROCEDURES MEET STANDARDS
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WASIIOE COUNTY
Fart ii

2005-06 Work Practices Survey

ANALYSIS AND RECOMMENDATIONS

Real Property Diwoverv and Valuation Woricfractices

Sales Data Collection All real property transfers are obtained from the recorders office by members of

the Assessors staff Copies of sales documents such as deeds and declarations of value are kept on file

in the Assessors office by year

THE ASSESSORS PROCEDURES MEET STANDARDS

Sales Verification Sales data is verified by examination of data maintained by title companies with

regard to price terms and conditions of the sales The county staff sends out verification letters to

buyers and sellers as well as making personal contact by phone in many cases in order to idàtify

whether the parties involved in the sales conducted the transactions at arms-length After determining

the validity of the sales the staff then assigns various codes to the sales which show the confidence level

and type of verification completed The procedures are consistent with NAC 361.118

THE ASSESSORS PROCEDURES MEET STANDARDS

Sales Data Base The verified and coded sales are entered into the computer database where they can

be accessed by appraisers and other workers in the assessors office The sales data base is used to

establish land factors pursuant to NEtS 361.260 and to establish the value of land pursuant to NRS

361.260 The sales database is maintained in satisfactory manner

THE ASSESSORS PROCEDURES MEET STANDARDS

Vacant Land excluding agricultural property The Assessor uses comparable vacant land sales to

establish value The Division staff examined large sample of 30 properties including unimproved

land ranchettes single-family residential multi-family residential commercial retail and industrial lots.

The ratios of the observations were within the statutory parameters

THE ASSESSORS PROCEDURES MEET STANDARDS

Subdivision Analysis The County has assigned this specialized task to senior appraiser There are

currently five
subdivisions that have qualified for discount pursuant to NAC 361.1295 The discounts

allowed range from 20 to 40 percent review of the data and documentation found the Assessors

methods and conclusions were supported

THE ASSESSORS PROCEDURES MEET STANDARDS

Single-family Residential Multi-Family Residential and Commercial/Industrial Land Washoe

County appraisal staff applied the comparable sales methodology authorized by NAC 361.118 when

there were sufficient comparable sales for an area In areas which did not have sufficient sales the

allocation method described in NAC 361109 was used

THE ASSESSORS PROCEDURES MEET STANDARDS

Observation The County has established system in which set of parcel maps for the reappraisal

area are put in one centrally located file Within these maps the land value for each parcel is written on

the parcel and list of comparable sales which were used in setting these values are included
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Land Factors The Washoe County appraisal staff uses validated confirmed arnis-lcngth sales to

establish land factors The land factors were applied by reappraisal area in an effort to avoid island

factoring The Assessors staff takes very conservative approach when applying land factors The

statutes allow median ratio between 30 and 35 percent and the Assessor generally reconunends factors

which result in median ratio on the low end of this range The Division staff confirmed that the land

factors approved by the Nevada Tax Commission were applied to land outside the reappraisal area

THE ASSESSORS PROCEDURES MEET STANDARDS

Single-family and Multi-family Residential Improvements This property category contained the

majority of the Divisions sample for this ratio study The property types included minor improved

properties mobile homes converted mobile homes condominiums single-family stick built houses

duplexes condominiums and apartment complexes The tables in the Marshall/Swift Cost Handbook

are applied however at present the county does not have the ability to use the computerized Marshall

and Swift tables for manufactured houses therefore cost run on standard stick built house of low

quality is modified by the computer using list of reducing factors This is viable approach but

computer error caused some incorrect valuations on other improvements associated with converted

mobile homes It was discovered that the coræputer was incorrectly applying the reduction factor used

on converted mobile homes to all the other improvements on the parcel The county staff has decided to

calculate the costs for all converted mobile homes manually using the appropriate Marshall and Swift

manuals until this computer problem can be corrected or new computerized costing system can be

obtained

THE ASSESSORS PROCEDURES MEET STANDARDS

Commercial and Industrial Improvements The commercial and industrial samples included wide

range of improvements and property types including small retail stores big box retail outlets such as

WalMart steel fabrication plant and chocolate manufacturing plant among others Most of the

subjects in this category were within ratio study parameters The outliers in this area were generally due

to valuation of car wash occupancy valuation changes since the last reappraisal or missed

improvements such as second floor office mezzanine One commercial sample was found to have

large square foot difference 1750 due to one incorrect measurement The county staff corrected this

parcel before the close of the tax roll and sent the taxpayer new valuation notice In fact the county

staff attempted to correct all of the errors found during the ratio study including all property categories

in time that new valuations could be sent out to the taxpayers

In general building classifications and other major value criteria were appropriately used by the county

One of the samples in this category pointpd to difference in cost values produced by the county

computer and those produced by the Divisions estimator program The sample in question bad identical

valuation criteria as did the Division but the cost run produced by the county was slightly lower than

that of the Division different version of the commercial estimator caused this discrepancy The

Assessor and his staff are working on better system of in-house costing which will improve this

situation

THE ASSESSORS PROCEDURES MEET STANDARDS

Minor Improvements The Assessors staff develops model for yard improvements based on

Marshal VSwift costs and further supported by local study Units of improvements are applied using

mass appraisal techniques Minor improvements are routinely discovered and valued using the units of

improvements methodology

THE ASSESSORS PROCEDURES MEET STANDARDS
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New Construction Valuation The main method of discovery is through city
and county building

permits After inputting these permits into the computer special team is assigned the task of

appraising these new properties throughout the year The Assessor also has additional staff work on new

construction just prior to the lien date in an attempt to discover and value all of the existing

improvements These new construction parcels are placed on the proper roll by using the reopened roll

log option now available to the assessor review of several parcels
with new construction indicates

the improvements are valued and depreciated pursuant to NRS 361.227

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Land Twelve agricultural parcels were sampled for this ratio study All parcels wâe

valued consistent with the Agricultural Land Values Bulletin 194 and were within ratio parameters

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Land Records The agricultural land records are updated and reflect the various land

classifications for each parcel

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Land Classification Maps Land classification maps are available for agricultural parcels

and are updated upon reappraisal

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Bulletin Use The Assessor used the current Agricultural Bulletin 194 to value agricultural

land

THE ASSESSORS PROCEDURES MEET STANDARDS

Residential Home-site Valuation None of the agricultural samples had home-site NA

Agricultural Improvements Two of the ratio study samples had improvements Both were valued by

the Assessor using the Rural Building Manual or the Marshall Swift manual pursuant to NAC 361.128

and were within ratio parameters

THE ASSESSORS PROCEDURES MEET STANDARDS

Deferred Taxes There were 1204 deferred agricultural parcels in Washoe County The procedures

utilized by the Assessor in calculating and collecting deferred taxes are consistent with the requirements

of NAC 361A.llOthroughNAC 361A.l60

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Land Conversions The Assessor listed forty parcels totaling 1469 acres which were

converted from agricultural use to residential or commercial use during the 2004 calendar year The

Assessors calculation of deferred taxes was verified and found to be consistent with NAC 361A.240

THE ASSESSORS PROCEDURES MEET STANDARDS

Assessment Maps The Assessors maps are prepared by the county mapping department The

Assessor continues to work on remapping the county on the new GIS mapping system The new maps

are of very good quality and comply with statutory requirements

THE ASSESSORS PROCEDURES MEET STANDARDS
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Prescribed Parceling System The assessor uses the state prescribed parceling system pursuant to NRS

361.189 Summary or referral parcels are not used in Washoe County

THE ASSESSORS PROCEDURES MEET STANDARDS

Personal Property Discovery and Valuation Work Practices

Discovery Washoe County discovers personal property within the county consistent with NRS

361.2601 and NRS 361.265 Mobile homes are discovered through building permits Dealers Report

of Sales DRSs moving permits and field inspections which are ongoing during the year

Approximately twice each year the assessors office sends out an inquiry letter to the mobile home parks

located in the county The parks reply with list of all the mobiles located in the park This list was

then verified through field inspections This audit process is ongoing and conducted on daily basis

Billboards are discovered during reappraisal and through building permits

Aircraft are discovered through the Department of Taxation sales tax reports TheAssessor sends an

inquiry letter to the larger aircraft hangar owners and asks for list of tenants and tail numbers In prior

years an on-site visit of the airports in Washoe County was made to veri what existed and to discover

aircraft that might not have been reported previously The aircraft owners were then sent an inquiry

letter and declaration The Federal Aviation Administrations aircraft registry indicates approximately

1100 private aircraft that are registered in Washoe County The personal property data base submitted

to the Division for sample selection indicated slightly over 300 The FAA Web site address was given to

the Assessors office to aid in future discovery efforts

Businesses are tracked through business licenses that are issued by the various county authorities

Copies of those licenses that are issued outside of Reno proper are transmitted to the assessors office

This year upon review of office procedures it was determined that there were some deficiencies in the

discovery process which in turn translates over to the valuation end of the process Methods of

improving the discovery process are under review and have been discussed with the Division and will be

implemented in the very near future Currently Washoe County has around 20000 personal property

accounts to manage After discussing the methods employed with the appraiser it was determined that

the current staff size was too small to service the number of accounts that needed to be maintained and

valued At the time of the Divisionj review it was noted that substantial amounts of accounts had not

yet been entered in the database In recent times field auditors/appraisers
that left the Assessors office

were not replaced The Assessors office has recognized the need to improve efficiency and undertaken

plan that will cross train real and personal property appraisers With an increase in cross-trained staff

the discovery process should improve

THE ASSESSORS PROCEDURES ARE DEFICIENT

Record-keeping Washoe Countys personal property files are organized and managed Personal

property accounts are filed in individual file folders and are easy to locate Mobile home accounts are

filed by account number The aircraft declarations are filed by tail number Business accounts are filed

in alphabetical order with current and previous years declarations contained in the file Agricultural and

billboard accounts are filed in alphabetical order Inactive accounts are filed separately and maintained

for several years.

THE ASSESSORS PROCEDURES MEET STANDARDS
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Agricultural Property There were ten secured agricultural personal property accounts and seven

unsecured agricultural property accounts that were reviewed Nearly all were done consistently with the

Personal Property Manual authorized byNAC 36 1.13653 There were few sub-items within the

main account that were out of ratio and these were due to the items being almost fully depreciated No

major account was out of compliance

THE ASSESSORS PROCEDURES MEET STANDARDS

Business Property There were thirty-two secured and fourteen unsecured business accounts reviewed

Upon review of the individually signed declarations it was determined that there were disproportionate

number of older accounts some dating back to the 1970s that reported same as last year or no

change The authenticity of these declarations of personal property items are insufficiently reviewed

by the county Of the other samples reviewed in these categories few incorrect class life assignments

and some input errors were found The declaration is designed for class life reporting by year on the

front and for itemization of additions and deletions on the back On many of these declarations it was

impossible to determine the type or category of item being valued as they were lump summed and

hence impossible to assign correct depreciation lives The county has an 85-90 percent rate of return on

declarations but many of these are inadequately filled out to allow for accurate valuation All

commercial accounts are initially sent declaration If the owner does not respond second declaration

is sent

THE ASSESSORS PROCEDURES ARE DEFICIENT

Manufactured Housing There were eleven secured and twenty-three unsecured manufactured homes

accounts reviewed None of the properties in these two categories were found to be out of range The

county maintains separate file on every mobile home for minor improvements of real nd personal

property items The Assessor values manufactured housing classified as personal property consistent

with the requirements of NAC 361.1365 and the Personal Property Manual The Assessors procedure

for converting manufactured housing from personal property to real property is consistent with NRS

361.2445 NRS 361.325 and NAC 361.130

THE ASSESSORS PROCEDURES MEET STANDARDS

Billboards Five unsecured billboard accounts were reviewed and no outliers were found There no

secured billboard accounts All were being valued consistently with the requirements of NRS 361.227

and NAC 361.1305

THE ASSESSORS PROCEDURES MEET STANDARDS 3.

Aircraft In this years ratio study it was determined that sample size of six accounts would be

accurate enough to determine if correct procedures and valuation methods were being applied to this

property type The staff is assessing this seümnent of personal property consistent with the requirements

of the Personal Property Manual All observations were within standards

THE ASSESSORS PROCEDURES MEET STANDARDS

Migratory Property Migratory property is assessed in accordance with NRS 361.505 All businesses

or other personal property which are likely to leave the county during the tax year are categorized as

migratory and are monitored and appropriately valued depending upon length of time situated within

Wasboe County

THE ASSESSORS PROCEDURES MEETS STANDARDS
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Billing/Collection penalties applied seizure and sale The county has low delinquency rate

indicating that there are appropriate procedures in place for collecting unsecured taxes Appropriate

penalties
and interest are being applied to accounts in accordance with statutes The Assessor sent out

between 50-75 seizure notices this past year Approximately were seized however none were sold

because the taxpayers paid the taxes prior to the sale

THE ASSESSORS PROCEDURES MEET STANDARDS

Other Work Praakes

Possessory Interest Valuation Real Property There are few accounts in which Real Property

possessory interest are valued The Assessor applied land and improvement value to those parcels

consistent with the requirements of NRS 361.2273 NRS 361.2275 and NRS 361.157 The income

approach is applied when necessary Expense rates and capitalization rates are market developed

THE ASSESSORS PRQCEDURES MEET STANDARDS

Possessory Interest Valuation Personal Property The Assessor did not report any personal

property possessory interests N/A

Statutes and Regulations Several copies of the Nevada Revised Statues and the Nevada

Administrative Codes are available in the Assessors office Both have been correctly updated

THE ASSESSORS PROCEDURES MEET STANDARDS

Cost Manuals and Systems During the jast several years Washoe County has been actively

developing an in-house valuation program that incorporates the Marshall Swift Valuation

Schedules This will provide standard costing system that will yield an improvement value once all the

data has been entered The Assessor also uses the Marshall and Swift commercial estimator program to

value commercial/industrial improvements Some unique localized improvements are valued manually

using the approved Rural Building Manual Agricultural type improvements are valued using the Rural

Building Cost Handbook published by the Division The Assessor has several copies of the Rural

Building Cost Handbook and several copies of the Marshall and Swift residential and commercial cost

manuals All manuals have been correctly updated

THE ASSESSORS PROCEDURES MEET STANDARDS

RECOMMENDATION The Assessor should review the cost system to ensure the modifiers

reflect the current Washoe County building codes

Appraisal Records The sample of observations indicates the information in the files is maintained in

timely manner and is consistent with.NAC 361.146 The Assessor is taking new pictures and making

new sketches as they are needed The files include an appraisal record building and land data

valuation history the owners name and property address the appraisers initials and the date of the last

appraisal visit Included in the folder is an activity log The folder may also contain new construction

worksheet any correspondence relating to the property and data from the previous appraisal which is

used for comparison purposes

THE ASSESSORS PROCEDURES MEET STANDARDS

Filing System The Assessors real property record files are organized in parcel number order

THE ASSESSORS PROCEDURES MEET STANDARDS
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Reports The numerous reports required of the Assessor were completed consistent with the

requirements of NAC 361.150 NAC 361.151 NAC 361.152 NAC 361.058 NRS 361.079 NRS

360.250 NRS 361.260 and NRS 361.310 except NRS 360.250

THE ASSESSORS PROCEDURES MEET STANDARDS

Appeals Preparation and Presentation For this tax year there were total of 1350 appeals to the

Washoe County Board of Equalization No observations were made of presentations to the County
Board of Equalization

THE ASSESSORS PROCEDURES MEET STANDARDS

Reopened Roll Log The roll log required by NRS 361.310 to be received by the Department on or

before October 31 2004 was received in timely maimer and was completed in accordance with

statutory requirements

THE ASSESSORS PROCEDURES MEET STANDARDS

Obsolescence Obsolescence is measured pursuant to the requirements of NRS 361.227 using the

various approaches to value The county studies market and economic conditions continuously Any

property that exhibits toss in value for what ever reason is adjusted

THE ASSESSORS PROCEDURES MEET STANDARDS

Land Use and Exemption Codes The Assessor uses and correctly applies the approved land use and

exemption codes consistent with the requirements of NRS 361.2271 NRS 361.2607 and the various

statutes exempting certain real and personal property

THE ASSESSORS PROCEDURES MEET STANDARDS

Appraisal Cycle The Washoe County Assessor uses five year reappraisal cycle as follows

Year Reappraisal of Improved
of Reappraisal Area Description Parcels

2000 NW NE Reno and Sparks 28%
2001 North County Suburban Valleys Rural 21%
2002 South County Lake Tahoe 15%

2003 SW SE Reno airport McQueen

Mogul-Verdi 23%
2004 Reno Central Core 13%

This cycle works well for the assessor and is manageable

THE ASSESSORS PROCEDURES MEET STANDARDS

Improvement Factoring The Assessor applied the statewide improvement factor approved by the

Nevada Tax Commission in all non-reappraisal areas of the county
THE ASSESSORS PROCEDURES MEET STANDARDS

Appraiser Certifications All appraisers involved with the valuation of taxable properties are certified

In addition several of the real property appraisers are being cross-trained to value personal property

THE ASSESSORS PROCEDURES MEET STANDARDS

Appraisers Training Requirements All of the Washoe County staff appraisers are presently in

compliance With NRS 361.223 THE ASSESSORS PROCEDURES MEET STANDARDS
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WHITE PINE COUNTY
Part II

2005-2006 Work Practices Survey

ANALYSIS AND RECOMMENDATIONS

Real Property Discovery and Valuation Work Practices

Sales Collection The Assessors main source of sales data is copies of deeds and declarations of.value

sent from the recorders office These documents are the basis of the sales data bank

THE ASSESSORS PROCEDURES MEET STANDARDS

Sales Verification The Assessor uses the declaration of value as the primary method of verification

Sales verification letters are sent to the buyer and seller for additional information The Assessor also

uses direct contact with buyers sellers and real estate professionals for specific
information The

procedures are consistent with NAC 361.118

THE ASSESSORS PROCEDURES MEET STANDARDS

Sales Database The sales data are entered into the computer on the primary reŁord for each parcel

Sales data are included for years 1999 through 2004 The sales data base is used to establish land factors

pursuant to NRS 361.260 and to establish the value of land pursuant to NRS 361.2607
THE ASSESSORS PROCEDURES MEET STANDARDS

Vacant Land excluding agricultural property The Assessor uses comparable vacant land sales to

establish value Thirty two vacant properties were sampled for this study all were within ratio

parameters

THE ASSESSORS PROCEDURES MEET STANDARDS

Subdivision Analysis Nevada Revised Statute 361227 directs assessors to value qualified

subdivisions using the appraisal methods set out in NAC 361.229 and NAC 3611295 There are no

subdivisions in White Pine County that qualify for subdivision analysis

Single-family Residential Multi-Family Residential and Commercial/Industrial Land The

Assessor applies the comparable sales methodology authorized by NAC 361.118 when there are

sufficient comparable sales for an area Thirty improved single-family residential parcels were included

in the study there was only one parcel that was out of tolerance Twenty improved multi-family

residential land parcels were included in the study all were within ratio parameters Twenty five

improved commercial/industrial land parcels were included in the study all were within ratio

parameters

THE ASSESSORS PROCEDURES MEET STANDARDS

Land Factors The Assessors sales data bank is used when establishing land factors The Assessor has

established factored areas and has working knowledge of the factoring process Due to the limited

number of sales each year the Assessor must use several years of sales to develop factor trend

consistent with NAC 361.1 181f2
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The Division staff conimned that the land factors approved by the Nevada Tax Commission were

applied to land outside the reappraisal area using sample of randomly-drawn observations

THE ASSESSORS PROCEDURES MEET STANDARDS

Single-family Residential Improvements The Assessors staff applies the Marshall/Swift residential

cost estimator pursuant to NAC 36 1.128 Thirty two improved single-family residential pçoperties were

included in the study There were two parcels in the Assessors physical reappraisal area that were out of

tolerance Also there were ten parcels out of tolerance in the old non-reappraisal areas These twelve

parcels were out of tolerance because of minor differences in calculating the minor improvements and

the differences in the year to year values with Marshall and Swift

THE ASSESSORS PROCEDURES MEET STANDARDS

Multi-family Residential Improvements The Assessors staff applies the Marshall/Swift residçntial

cost estimator pursuant.to NAC 361.128 Twenty improved multi-family residential properties were

included in this study Four of these parcels in the Assessors non-reappraisal areas were out of tolerance

due to valuing the minor improvements and the year differences with the Marshal nd Swift valuations

THE ASSESSORS PROCEDURES MEET STANDARDS

Commercial and Industrial Improvements The Assessors staff applies
the MarshalllSwift

commercial cost estimator pursuant to NAC 361.128 Twenty five improved commercial/industrial

properties were included in the study total of five parcels were out of tolerance Three were in the

Assessors non-reappraisal area due to the year difference with Marshall and Swift valuation and State

Board of Equalization value change The two parcels out of parameters in the reappraisal area were due

to obsolescence

THE ASSESSORS PROCEDURES MEET STANDARDS

Minor Improvements Generally the assessors staff are identifying and correctly valuing minor

improvements in the reappraisal area the only problem is in the non-reappraisal areas when the

Department values the minor improvements with more recent costs and the Assessors costs are three or

four years older

THE ASSESSORS PROCEDURES MEET STANDARDS

New Construction Valuation New construction is discovered through the use of courity
and city

building permit system New permits are organized by areas then the improveinents are inspected and

valued throughout the year New construction that is discovered before the close of the roll in December

is included at that time New construction that is discovered after the close of the roll is included onthe

roll log review of several
properties

with new construction revealed that the improvements are being

correctly measured and valued and depreciated pursuant to NRS 361.227

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Land Agricultural land was valued consistent with the Agricultural Land Values Bulletin

194 Twelve agricultural parcels were sampled for this study All parcels were within ratio parameters

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Land Records The land records are updated and reflect the classification of all

agricultural properties

THE ASSESSORS PROCEDURES MEET STANDARDS
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Agricultural Land Classification Maps The agricultural maps are updated during each reappraisal and

accurately reflect the various land classifications of each parcel

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Bulletin Use The correct Agricultural Land Value Bulletin 194 was used and values

applied consistent with the Bulletin values

THE ASSESSORS PROCEDURES MEET STANDARDS

Residential Home-site Valuation There were no home-sites on agricultural parcels selected for the

ratio study NA

Agricultural Improvements The improvements were valued using combination of the Rural

Building Manual and the Marshall Swift Manual pursuant to NAC 361.128 Four improved

parcels were included in the ratio study All were within ratio parameters

THE ASSESSORS PROCEDURES MEET STANDARDS

Deferred Taxes White Pine County has 1016 deferred agricultural parcels review of the procedures

used by the assessor in calculating and collecting
deferred taxes are consistent with the requirements of

NAC 361A.1I0 through NAC 361A.160

THE ASSESSORS PROCEDURES MEET STANDARDS

Higher Use White Pine County has no higher use areas multi-residential or commercial on

agricultural land NA

Agricultural Land Couversions Forty two parcels totaling 413 acres were converted from

agricultural use to residential use for calendar year 2004 The Assessors calculation of deferred taxes

was verified and found to be consistent with NAC 361A.240

THE ASSESSORS PROCEDURES MEET STANDARDS

Assessment Maps At present the maps are being maintained in house by existing staff The maps that

are produced are of good quality and easy to use

THE ASSESSORS PROCEDURES MEET STANDARDS

Prescribed Parceling System The Assessor uses the prescribed parceling system pursuant to NRS

361.189 The Assessor uses summary parcels on very limited basis and only on agricultural parcels

The referral parcels are used for the convenience of the taxpayer so that they may receive only one tax

bill The Assessor maintains an individual value for each parcel that belongs to the referral parcel

THE ASSESSORS PROCEDURES MEET STANDARDS 3.

Personal Property Discovery and Valuation Work Practices

Discovery The Assessor discovers personal property within the county consistent with NRS 361.2601

and NRS 361.265 Aircraft are primarily tracked through the Federal Aviation tall number reports

furnished by the federal government Occasional inspections of the airport help ensure that any owner of

aircraft located in this area is sent declaration form The Assessors office is aided in the discovery of

businesses by the business license department of the city In addition the staff makes an effort to find all
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business operations through newspapers and periodic drive-by inspections of the city Manufactured

homes are required to have an inspection from the city building department before any hookups can be

turned on This information is used by the Assessors office to locate and assess all manufactured homes

within the county Only handful of billboard and agricultural equipment accounts exist within the

county and the staff is aware of them

THE ASSESSORS PROCEDURES MEET STANDARDS

Record-keeping The personal property records have continued improve over the past two ratio

studies The files are kept in very neat and orderly fashion All of the personal property accounts are

kept in individual folders Aircraft are filed by tail numbers and contain the latest information on the

correct acquisition cost and acquisition year of each aircraft Business declarations are filed

alphabetically with the current years and past years declarations enclosed Manufactured homes are

placed in individual envelopes and are filed alphabetically The division found it very easy to locate and

examine the samples included in the ratio study

THE ASSESSORS PROCEDURES MEET STANDARDS

Business Property This remains the largest property category in the county and demands agreat deal of

time to manage All observations within the sample are being valued consistently with the Personal

Property Manual authorized by NAC 361.13653.The Assessor uses an itemized declaration that is sent

to each taxpayer for review and correction Of 68 business accounts sampled 26 secured and 42

unsecured all are within ratio tolerance

THE ASSESSORS PROCEDURES MEET STANDARDS

Manufactured Housing The Assessor values manufactured housing classified as personal property

consistent with the requirements of NAC 361.1365 and the Personal Property Manual Of 115 homçs

sampled 61 secured and 54 unsecured three were found to be out of tolerance These were due to minor

errors sàch as setup fees and profits not included in the original retail-selling price The staff discovers

real property items during field inspections and is depreciates these items in accordance with regulatory

requirements The value is then added to the manufactured home accàunts prior to billing separatd

file is maintained on all manufactured home accounts During each of the five reappraisal cycles the

appraisal staff updates these minor improvement sheets

ThE ASSESSORS PROCEDURES MEET STANDARDS

Bifiboards White Pine County has only one billboard account in the reappraisal area The assessor

valued this property consistently with the requirements of NRS 361.2274 and NAC 361.1305

THE ASSESSORS PROCEDURES MEET STANDARDS

Aircraft White Pine county has relatively small number of aircraft Four of the twelve aircraft in the

county were included in the ratio study and no errors were found The aircraft were valued consistent

with the requirements of the Personal Property Manual

THE ASSESSORS PROCEDURES MEET STANDARDS

Migratory Pruperty The Assessor and his staff are handling migratory property in accordance with

NRS 361.505 All businesses or other personal property which are likely to leave the county during the

tax year are designated migratory and are assessed immediately

THE ASSESSORS PROCEDURES MEET STANDARDS

68

Jt.App.l78



Billing/Collection penalties applied seizure and sale All appropriate penalties and latç fees are

applied to delinquent accounts and collected from the taxpayer The number of delinquent personal

property accounts is very small The staff and assessor are diligent in the billing and collection of taxes

Although the county has not seized any personal property in the past few years the Assessor has an

adequate procedure in place Following the fourth quarter
March billing seizure notice is sent to the

taxpayer notice to the taxpayers lien holder is sent if the taxpayer has not responded

THE ASSESSORS PROCEDURES MEET STANDARDS

Other Work Practices

Possessory Interest Valuation Real Personal Property Possessory interests valued by the

assessor in White Pine County include the three cabins on Forest Service land in Sagehen Canyon The

Assessor applied land and improvement value to those parcels consistent with the requirements of

NRS 36L2273NRS 361.2275 and NRS 361.157

THE ASSESSORS PROCEDURES MEET STANDARDS

Possessory Interest Valuation- Penonal Property There are no personal property possessory interests

in White Pine County N/A

Statutes and Regulations The Nevada Adminisirative Codes are available in the assessors office The

Nevada Revised Statues are available in the commissioners chambers for the Assessors use Both have

been
correctly updated

THE ASSESSORS PROCEDURES MEET STANDARDS

Cost Manuals and Systems The Assessor uses the Marshall and Swift computer estimator program to

value most major improvements The estimator program is updated annually at the beginning of the

work year The October 2003 update is used for the commercial property and the September 2003

update is used for the residential property The Assessor has two copies of the Assessors Handbook of

Rural Building Costs two copies of the Marshall and Swift Residential handbook and two copies of the

Marshall and Swift Commercial cost manuals All of the manuals have been correctly updated

THE ASSESSORS PROCEDURES MEET STANDARDS

Appraisal Records The information in the files is maintained in timely maimer and is consistent

with NAC 36 1.146 Each property record file contains drawing and picture of the improvements

Marshall and Swift data entry form and printout and miscellaneous building sheet In addition some

information from the previous appraisals may be included Only the information needed to identify the

property and defend the appraisal is included

THE ASSESSORS PROCEDURES MEET STANDARDS

Filing System The Assessors real property record files are organized in parcel number order This

system allows for easy retrieval and is efficient to use

THE ASSESSORS PROCEDURES MEET STANDARDS

Reports The numerous reports required of the Assessor were completed consistent with the

requirements of NAC 361.150 NAC 361.151 NAC 361.152 NAC 361.058 NRS 361.079 NRS

360.250 NRS 361.260 and NRS 361.310 and delivered on time except NRS 360.250

69

Jt.App 179



THE ASSESSORS PROCEDURES MEET STANDARDS

Appeal Preparation and Presentations There were three appeals to the White Pine County Board of

Equalization for this tax year

THE ASSESSORS PROCEDURES MEET STANDARDS

Reopened Roll Log The roll log required by NRS 361.310 to be received on or before October 31

2004 was received on September 29 2004 This report was completed in accordance with statutory

requirements

THE ASSESSORS PROCEDURES MEET STANDARDS

Obsolescence The Assessor applies obsolescence to properties in which taxable value exceeds fill cash

value Obsolescence is measured pursuant to the requirements of NRS 361.227 using the various

approaches to value The Assessor keeps list of those properties receiving obsolescence There are

currently nine
properties in White Pine County receiving obsolescence Most are the result of deferred

maintenance The data on each parcel is complete and the Department found the Assessors conclusions

were supported

THE ASSESSORS PROCEDURES MEET STANDARDS

Land Use and Exemption Codes The Assessor uses and applies the land use and exemption codes

consistent with the requirements of NRS 361.2271 NRS 361.2607 and the various statutes

exempting certain real and personal property

THE ASSESSORS PROCEDURES MEET STANDARDS

Appraisal Cycle The Assessor uses five year reappraisal cycle as follows

Year Reappraisal of Improved

of Reappraisal Area Description Parcels

2000 Area Books

McGill 804 parcels 14%

Gleason Creek Estates

Gate of Hercules

Cross Timbers

2001 Meal Book2

East Ely 915 parcels 22%

Town of Ruth 311 parcels

2002 Area Book Ely 1375 parcels 24%

2003 Area Book Ag land Baker

School of Natural Order

Cherry Creek 6%

325 parcels

2004 Area3 Books6789 101112 34%
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General County

Town of Lund Preston

1895 non-ag 788 improved

This cycle conforms to the requirements of NRS 361.260 and NAC 361.144 The cycle works well

for the assessor and is manageable with the available staff

THE ASSESSORS PROCEDURES MEET STANDARDS

Improvement Factoring The Assessor applied the statewide improvement factor approved by the

Nevada Tax Coxnnilssion in all non-reappraisal areas of the county

THE ASSESSORS PROCEDURES MEET STANDARDS

Appraiser Certifications The Assessor and four real property appraisers are all certified There are no

certified personal property appraisers on staff

THE ASSESSORS PROCEDURES NEEDS IMPROVEMENT

Appraisers Training Requirements The White Pine Assessors has new staff that will require

oertification if they are involved with valuation Cwrently the Assessor is in compliance withNRS

361.221 and NRS 361.223 Additional training hours will be needed in the year 2006

THE ASSESSORS PROCEDURES MEET STANDARDS

71

Jt.App.181



No 3975

SUELLEN FULSTONE
Nevada State Bar 1615
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
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INCLINE ASSETS INC Nevada
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members and others similarly situated

ROBERT ANDERSON an individual

LES BARTA an individual on behalf of
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STATE BOARD OF EQUALIZATION
WASHOE COUNTY BILL BERRUM
WASHOE COUNTY TREASURER
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23
Plaintiffs/Petitioners submit the following statement regarding the scope of the issues in

24
this action on remand from the Nevada Supreme Court

26
BACKGROUND

26
When the Village League filed this action in November of 2003 it sought in relevant

27
part mandatory injunction directing and requiring the State Board of Equalization to perform

VIORRS PETERSON
its duty of statewide equalization under NRS 361.395 particularly as it impacted the disparity in
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taxable value of similarly situated properties at Lake Tahoe in Douglas and Washoe Counties

Since November of 2003 the Supreme Court has affirmed the express and affirmative
statutory

duty of the State Board of Equalization to equalize property valuations throughout the state

writing in State ex rel State Board of Equalization Barta Barta 124 Nev 58 188 P.3d

1092 2008 as follows

Under NRS 361.3951 the State Board clearly has duty to

equalize property valuations throughout the state the

Board shall equalize property valuations in the State

Furthermore NRS 361.400 establishes requirement separate

from the equalization duty that the State Board hear appeals

from decisions made by the county boards of equalization The

two statutes create separate functions equalizing property

10 valuations throughout the state and hearing appeals from the

countyboards 188 P.3dat 1102

The Supreme Court also made clear that the sine qua non of equalization was uniformity of

12
appraisal methodology explaining its reasoning at some length as follows

13

As the Legislature apparently appreciated uniform assessment

14 methods properly applied will necessarily produce the same

measure of taxable value for like properties Those evenly

15 measured taxable values will be assessed at uniform rate 35

percent resulting in an equally proportioned tax among like

16 properties and allowing the County and State Boards to the
thoroughly carry out their duties to equalize any assessor- or

17 property- type based assessment differences However if

varying methods are used to determine the taxable values of

18 like properties take for instance two nearly identical

neighboring properties then equalization becomes difficult

19 and there can be no guarantee that the same measure of

taxable value will be assigned to the properties Clearly this

20 would violate the constitutional promise of uniform and

equal rate of assessment and taxation 188 P.3d at 1101

21 Emphasis added

22 The Court then concluded as follows

23 Consequently in Bakst we stated that the Constitution clearly

and unambiguously requires that the methods used for assessing

24 taxes throughout the state must be uniform The

rule thus enunciated requires county assessors to apply only those

28 valuation methodologies set forth in regulations adopted by the

26 This last statement was necessary to refute the position taken from time to time by

27
counsel for the State Board of Equalization that it performed its statewide duty of equalization

simply by hearing appeals from county boards of equalization that the two duties were

28 somehow essentially the same
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Tax Commission for use throughout the state ensuring that

taxpayers properties are uniformly assessed and taxed j4

Both the Supreme Court and the Legislature focus on methodology because of Nevadas

unique taxable value system In market value property tax system the focus is on the

value as determined by the Assessor and whether it comports with the value established by the

market There is uniformity because everyones value is determined and reviewed against an

objective external standard -- value as established in the market

In 1981 however in an attempt to provide property tax relief the Nevada Legislature

discarded the prior market value system of property taxation and adopted taxable value

system In Nevadas taxable value system residential property is valued by valuing the land

10
and improvements separately with the sum of the two values constituting the propertys

taxable value The improvements are valued using fairly straightforward formula The

12
land is to be valued at its market value The difficulty arises with the valuation of the land

13
portion because there is no meaningful market in improved land under an existing house Few

14
if any homeowners sell the land under their houses separate and apart from the sale of the

whole property house included In the absence of market assessors under Tax Commission

16
regulations look to the market in vacant land2 as comparable substitute to estimate the value

17
of residential land The market in vacant land is workable substitute as long as there are

18
sufficient comparable vacant land sales In the absence of sufficient comparable vacant land

19
sales however the taxable value system fails for lack of uniform methodology

20
In market value system whatever valuation methodology is used whether it is

21
comparable sales allocation between land and improvements income or some other method

22
the resulting determination comes up against the actual market value which is the standard In

23 Nevadas taxable value system there is no taxable value standard Although the regulations

24
identify alternate valuation methodologies they provide no model for their uniform

26

26 The issue of the definition of vacant land for these purposes remains undetermined

27
The Tax Commission has never defined vacant land as used for purposes of estimating the

value of the land portion of improved residential property The various assessors in Nevada

28 interpret the term differently as do the recognized treatises some regarding vacant land as raw

AORRS PETERSON land others viewing vacant land as building sites lacking only the constructed improvement
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application The alternate valuation methodologies themselves were adopted with no

underlying studies or other evidence to assure uniformity with comparable sale analysis

estimate of value The assessors and the Department of Taxation itself will opine that the

alternative methodologies result in higher land valuations

The end result is that in taxable value system there is no objective external standard

either for taxable value as whole or for the land portion of the taxable value of residential real

property The taxable value of residential property bears no relationship to the market value

of that property other than by law taxable value must be less than market value In the

absence of an external objective market standard the only way to achieve uniformity of

10
taxable value is to assure that the assessors use uniform methods in determining taxable value

Only if similar properties are valued using the same methodology can the constitutional

12
requirement of uniformity be satisfied

13
In 2002 when the Washoe County Assessors Office performed its 5-year reappraisal of

14
residential property at Incline Village/Crystal Bay it found lack of vacant land sales In

15
order to generate additional vacant land sales and otherwise determine the value of the land

16
portion of Incline Village/Crystal Bay residential property the Assessors Office used

17
teardowns time-adjusted sales view classification system and other methods that had not

18
been adopted in any Tax Commission regulation for use throughout the state In valuing the

19 land portion of condominium properties at Incline Village and Crystal Bay the Assessor

20
used an allocation methodology that was not authorized by Tax Commission regulation The

21
result was massive increases in property taxes at Incline Village and Crystal Bay For the

22 2003-2004 tax year while property taxes in the rest of Washoe County rose less than 2.5% the

23
average increase in property taxes for Incline Village and Crystal Bay property owners was

24 31% with increases of as much as 400% in some individual cases Incline Village homeowners

25 noted not only the difference between their taxes and the taxes of other Washoe County

26
taxpayers but also the much lower taxes paid by their neighbors in Douglas County

27 Individual taxpayers challenged their valuations through the administrative process

28 Some 17 of those taxpayers took the case all the way to the Supreme Court and ultimately
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prevailed State ex rel State Bd of Equalization Bakst Bakst 122 Nev 1403 148 P.3d

717 2006 The Supreme Court determined that the methodologies used throughout Incline

Village and Crystal Bay were unconstitutional but could provide relief only to the 17 taxpayers

in the case before it Although the equalization issue raised in the original complaint focused

on the disparities between Douglas and Washoe Counties that complaint also sought relief for

the whole of Incline Village and Crystal Bay from those unconstitutional valuation

methodologies The Bakst decision created an unjust lack of equalization within Incline

Village and Crystal Bay and the instant action
presents

the opportunity to remedy that injustice

to the other approximately 9000 parcels in Incline Village and Crystal Bay

10
That remedy is required not only by justice but by larger issues of public policy Unless

the Assessors unconstitutional valuations are set aside across Incline Village and Crystal Bay

12
he has no disincentive to continuing those unconstitutional valuations Notwithstanding three

13
published Supreme Court decisions and numerous unpublished orders the Washoe County

14
Assessor continues to value residential real property at Incline Village and Crystal Bay in much

the same unconstitutional way that he did with respect to the 2003 -2004 reappraisal

16
II THE ISSUES TO BE DETERMINED

17 The Court must first determine as stated in the Supreme Courts remand order whether

18
the plaintiffs claim for mandatory injunctive relief is viable As pointed out by the Supreme

19 Court that claim actually lies in mandamus under NRS 34.160 In its Order citing NRS

20
34.160 the Court wrote that insofar as Village League alleged that the State Board failed to

21
perform an act required by law and sought an order directing that acts performance such was

22
appropriately raised in its district court complaint Order lns 4-7 There is no question

23 that the Board had duty of annual statewide equalization under NRS 361.395 in 2003 and

24
every year thereafter The statutory language is express and unambiguous The State Board

25
complains regularly about the number of parcels involved in statewide equalization but the

26
saving grace of the taxable value system is that the State Board does not need to go parcel by

27
parcel throughout the state Equalization in Nevadas taxable value system is function of

28 uniformity of valuation methodology Furthermore the claim in this case does not require
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statewide equalization The issue is equalization at Lake Tahoe discrete number of

residential parcels even if the determination was made to review equalization parcel by parcel

Under the circumstances of this case however the Court should go beyond merely

considering whether writ of mandamus should issue to the State Board of Equalization to

perform its duty with respect to equalization of property values between Douglas and Washoe

Counties at Lake Tahoe beginning in 2003 This case has already been almost six years in the

legal system If the Court is going to mandamus the State Board of Equalization to perform its

equalization duty that mandate should include specific guidelines and directions for the Board

to follow Notwithstanding the statutory imperative and even the occasional representation of

10
its counsel that it has in fact equalized3 the State Board of Equalization has in fact not

performed its duty of statewide equalization for many years and has no idea how it should be

12
done In that light the parties should develop the facts through discovery and present and

13
argue the facts and the law to the Court so that the Court can issue an informed mandamus

14
order providing specific direction to the State Board and possibly avoiding third round in this

15
equalization litigation

16
For example in Barta supra the Supreme Court has noted that equalization of taxable

17
value is ffinction of uniform methodology In Bakst and reiterated in Barta the Supreme

18
Court also found the Washoe County Assessors 2003-2004 Incline Village and Crystal Bay

19
land valuation methodologies to be unconstitutional The methodologies used by the Douglas

20
County Assessor have not been challenged and stand as constitutional The facts that reflect

21
the disparities in valuation between Douglas County and Washoe County need to be developed

22
It is not sufficient simply to cite an average percentage of difference This Court needs

23
factual basis on which to direct the State Board as to how to equalize the unconstitutional

24
Incline Village/Crystal Bay land valuations to the constitutional valuations of the Douglas

25
County Assessor

26 The passage of almost six years has also seen the Bakst and Barta decisions to the effect

27
that the unauthorized land valuation methodologies used by the Washoe County Assessor for

28
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the 2003-2004 reappraisal of Incline Village and Lake Tahoe and used as base valuations for

the following four years until the 2008-2009 reappraisal resulted in unconstitutional valuations

and void assessments The remedies in Bakst and Barta however were limited to tiny

fraction of the affected homeowner taxpayers at Incline Village and Crystal Bay The taxpayer

owners of almost 9000 additional parcels at Incline Village and Crystal Bay were similarly

affected by the unauthorized and unconstitutional methodologies but continue to suffer from

the failure to equalize their similarly situated properties Although the State Board of

Equalization has failed for many years to perform its duty under NRS 361.395 of statewide

equalization it has historically equalized property valuations within geographic area to reflect

similar valuation conditions At minimum the State Board of Equalization must be directed

to equalize all of Incline Village and Crystal Bay for the 2003-2004 tax year by returning the

land values to their 2002-2003 levels consistent with Bakst and the Constitutional requirement

of uniformity

DATED this 1st day of June 2009

MORRIS PETERSON

Attorneys for P1 intiffs/Petitioners

AFFIRMATION

Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person

DATED this 1st day of June 2009

Jt.App.188
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Telephone 775 829-6009
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Attorneys for Petitioners

VILLAGE LEAGUE TO SAVE ThTCLINE

ASSETS 1NC Nevada non-profit corporation

on behalf of their members and others similarly

situated MARYANNE INGEMANSON Trustee

of the Larry and Maryanne Ingemanson

Trust DEAN INGEMANSON individually and
as Trustee of the Dean Ingemanson Individual

Trust ROBERT ANDERSON and LES

BARTA on behalf of themselves and others

similarly situated

Petitioners

vs

STATE OF NEVADA on relation of the State

Board of Equalization WASHOE COUNTY
COUNTY BILL BERRUM Washoe County

Treasurer

Respondents

FILED
Electronically

06-19-2009033426 PM
Howard Conyers

Clerk of the Court

Transaction 848618

AMENDED
COMPLAINT/PETITION FOR

WRIT OF MANDAMUS

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

Case No CV 03-06922

Dept No
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Pursuant to the Supreme Courts Order Affirming in Part Reversing in Part and

Remanding and Supreme Court decisions in State ex rel State Bd of Equalization Bakst

Bakst 122 Nev 1403 148 P.3d 717 2006 and State ex rel State Bd of Equalization

Barta Barta 124 Nev 58 188 P.3d 1092 2008 petitioners state as follows

GENERAL ALLEGATIONS

Petitioner Village League To Save Incline Assets Inc Village League is

nonprofit membership corporation organized and existing under the laws of the State of

Jt.App 190



Nevada whose members own residential real property at Crystal Bay and/or Incline Village in

Washoe County Nevada and pay taxes on that property as assessed imposed and collected by

the defendant Washoe County The Village League brings this action on behalf of its members

and other owners of residential real property at Crystal Bay and/or Incline Village who are

similarly situated

Petitioner Maryanne Ingemanson is and was at the time of the filing of the initial

complaint in this action citizen and resident of Washoe County Nevada and the trustee of the

Larry and Maryanne Ingemanson Trust which at the time of the filing of the initial

complaint and until 2007 owned residential real property located in Washoe County Nevada

10
identified as APN 130-241-21 and paid taxes on that property as assessed imposed and

collected by Washoe County Maryanne Ingemanson is member and the President of the

12
petitioner Village League

13
Since 2007 petitioner Dean Ingemanson individually and/or as trustee of the

14
Dean Ingemanson Individual Trust has owned and has been assessed for property tax

15
purposes on residential real property at Incline Village Washoe County Nevada identified as

16 APNI3O-241-21

17
Petitioner Robert Anderson is and was at the time of the filing of the initial

18
complaint in this action citizen and resident of Washoe County Nevada who owns and is

19
assessed for property tax purposes two parcels of residential real property at Incline

20
Village/Crystal Bay identified as Washoe County APN 123-260-11 and APN 122-181-29

21
Petitioner Les Barta is and was at the time of the filing of the initial complaint in

22
this action citizen and resident of Washoe County Nevada who owns and is assessed for

23
property tax purposes parcel of residential real property at Incline Village/Crystal Bay

24 identified as Washoe County APN 125-232-24

26 Respondent State Board of Equalization established by the Nevada Legislature

26
as codified in Nevada Revised Statutes 361 .3 75 is an agency of the State of Nevada vested

27 with the statutory responsibility and mandate under NRS 361.395 annually to equalize real

28
property valuations throughout the State including reviewing the tax rolls of the various
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counties and if necessary adjusting the valuations in order to equalize values between and

within counties with respect to taxable value

Respondent Washoe County is and was at the time of the filing of the initial

complaint in this action political subdivision of the State of Nevada Respondent Bill Berrum

is and was at the time of the filing of the initial complaint in this action the duly elected

Treasurer of Washoe County It is the duty of the County Treasurer to collect all real property

taxes and to refund excess taxes paid Washoe County and Washoe County Treasurer are

named in this action as parties necessary to afford complete relief

Petitioners represent class of residential real property taxpayers in Incline

10
Village or Crystal Bay in Washoe County Nevada who have paid real property taxes to

Washoe County based on erroneous and non-equalized property valuations

12
The petitioner class consists of the owners of approximately 9000 parcels of

13
real property at Incline Village and Crystal Bay in Washoe County Nevada said class is so

14
numerous that the joinder of each individual member of the class is impracticable

18 10 The claims of class members against respondents involve common questions of

16
law and fact including without limitation the affirmative and mandatory duty of the State

17 Board of Equalization pursuant to NRS 361.395 to effect statewide equalization on an annual

18
basis specifically including the equalization of the taxable value of comparable residential real

19
property in Douglas and Washoe Counties at Lake Tahoe

20 11 The claims of the individual petitioners and the members of the Village League

21
are representative and typical of the claims of the class The claims of all members of the class

22
arise from the same acts and omissions of the respondents that give rise to the claims and rights

23 of the members of the Village League

24 12 The individual petitioners as representatives of the class are able to and will

25
fairly and adequately protect the interests of the class

26 13 This action is properly maintained as class action because respondents have

27 acted or refused or failed to act on grounds which are applicable to the class and have by reason

28 of such conduct made appropriate and necessary relief with respect to the entire class as sought
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in this action

14 Section 11 of Article 10 of the Nevada Constitution requires that the Nevada

Legislature provide by law for uniform and equal rate of assessment and taxation of real

and personal property throughout the state

15 Prior to 1981 residential real property in Nevada was valued at its full cash

value or market value and assessed accordingly In 1981 responding to complaints of

increasing property taxes as result of increasing property values the unfair impact of those

tax increases on longtime homeowners and the potential of tax movement in Nevada

analogous to Californias Proposition 13 the Nevada Legislature adopted taxable value

10
system of property taxation unique to Nevada

11 16 Under the statutory
scheme adopted by the Nevada Legislature in 1981 the land

12 and the improvements of residential real property are valued separately The two numbers are

13 added together to determine the taxable value of the property Improved land is valued at

14 its hill cash value consistently with the use to which the improvements are being put NRS

18 361.2271 The improvements are valued under formula for replacement cost less

16 depreciation NRS 36 1.227 Since the total taxable value is less than the full cash value of

17 the property that was the previous basis of assessment the assessed value and the taxes based

18 on that value are proportionately less as well providing the property tax relief intended by the

19 Legislature

20 17 The Nevada Legislature enacted statutory scheme to achieve and maintain the

21 Constitutionally-mandated equality and uniformity of taxation throughout the State Each

22 county assessor in Nevada is required to determine each year the taxable value of all real

23 property within the respective county NRS 36 1.260 The Nevada Tax Commission must

24
establish and prescribe regulations for the determination of taxable value which all of the

28
county assessors must adopt and put into practice NRS 360.2501 NRS 360.2801 The

26
Department of Taxation must consult with and assist county assessors to develop and maintain

27
standard assessment procedures to be applied and used in all of the counties of the state to

28
ensure that assessments of property by county assessors are made equal in each of the several
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counties of this state NRS 360.2152 The Department must also continually supervise

assessment procedures as carried on in the several counties of the state for the purpose of

maintaining uniformity of assessment and taxation NRS 360.2156 The County and State

Boards of Equalization correct improperly determined values and bring property into

equalization within their respective jurisdictions In valuing real property the Department of

Taxation and State Board of Equalization must also comply with Tax Commission regulations

as required pursuant to NRS 360.2501 and NRS 361.37510

18 In taxable value system equalization requires uniform assessment methods

applied to similar properties resulting in the same measure of taxable value for like properties

10 If varying methods are used to determine the taxable value of like properties there can be no

11
guarantee that the same measure of taxable value would be assigned to the properties

12 violation of the Constitutional mandate of uniform and equal rate of assessment and

13 taxation

14 19 For the tax year 2003-2004 and subsequent years the Washoe County Assessor

15 has determined the taxable value of residential real property at Incline Village and Crystal Bay

16 using valuation methodologies in ways that have not been approved or promulgated by Tax

17 Commission regulation that have not been used elsewhere in the State of Nevada including for

18
similarly situated residential properties at Lake Tahoe in Douglas County Nevada and that

19 have been adjudicated by the Nevada Supreme Court as resulting in unconstitutional and void

20 property valuations at Incline Village and Crystal Bay in Bakst and Barta supra

21 20 In Bakst and Barta jpra the Nevada Supreme Court determined that the

22 Assessors use of valuation methodologies that are not expressly approved and promulgated by

23 the Tax Commission for uniform use throughout the State results in unconstitutional and void

24 valuations and assessments In both cases the Court set aside the Assessors valuations for

25 residential real property at Incline Village/Crystal Bay and rolled back the land valuation to

26 2002-2003 levels

27 21 The State Board of Equalizations duty of statewide equalization under NRS

28 361.395 includes the duty to equalize within as well as between the various counties of the

MORRIS PETERSON
ATTORNEYS AT LAW

6100 NEIL ROAO SUITE 555

RENO NEVAOA 89511

775/829-6000

FAX 775/829 6001 Jt.A.pp 94



State of Nevada As defined by the Nevada Attorney General equalization means making

sure that similarly situated taxpayers are treated the same Nev Atty Gen Opn No 99-32

All residential real properties at Incline Village and Crystal Bay were reappraised and valued

for the 2003-2004 tax year using the specific methodologies found unauthorized in Bakst and

Barta supra or other methodologies equally unauthorized by express regulation and equally

unlawful In equalizing within the Incline Village and Crystal Bay area of Washoe County the

State Board must look at the use of non-uniform and unauthorized methodologies as their

predominant eoncer in equalizing to the Constitutional mandate of equal and uniform

taxation as directed by the Supreme Court in Barta supra

10
22 The similar treatment of similarly situated taxpayers which is the States

standard of equalization requires the State Board of Equalization pursuant to its duty of

12
statewide equalization under NRS 361.395 to equalize the land valuation of all residential

13
properties at Incline Village and Crystal Bay for the 2003-2004 tax year to 2002-2003 values

14 The State Board of Equalization has failed that duty to the loss and damage of the members of

the plaintiff class writ of mandamus must issue directing the State Board of Equalization to

16
declare those 2003-2004 Incline Village/Crystal Bay assessments void and direct the payment

17
of refunds with interest for the excess over the prior constitutional valuation pursuant to the

18
Supreme Court Bakst and Barta decisions

19 23 The illegal and unauthorized valuation methodologies used by the Washoe

20
County Assessors Office also resulted in disparity in valuation for ad valorem tax purposes

21 between similarly situated property at Lake Tahoe in Douglas and Washoe Counties for the tax

22
year 2003/2004 and prior and subsequent tax years in violation of the guarantees of the Nevada

23 Constitution of system of uniform equal and just valuation and assessment of ad valorem

24
taxes all to the damage and loss to individual petitioners and the members of the petitioner

25 class

26 24 Notwithstanding the disparity in taxable value between similarly situated

27
property at Lake Tahoe in Douglas and Washoe Counties for the tax year 2003/2004 and prior

28 and subsequent tax years the defendant State Board of Equalization failed to equalize
MORRIS IETERSON

ATTORNEYS AT LAW

6100 NEIL ROAD SUITE 555

REND NEVADA 59511

775/829-6000

FAX 775/820 6001

Jt.App 195



assessments between Douglas and Washoe County for any of those years as required by the

Nevada Constitution and statutes to the resulting damage and loss to individual petitioners and

the members of the petitioner class

25 Petitioners and the members of the petitioner class have no plain speedy or

adequate remedy in the ordinary course of law to remedy the violations of the Nevada law and

Constitution by the State Board of Equalizations failure of its statutorily mandated duty of

statewide equalization

26 The failure of the respondent State Board of Equalization to perform its

mandatory duty to equalize the taxable value of residential real property at Incline Village and

10
Crystal Bay which was similarly wrongfully and unconstitutionally valued and assessed

through the Washoe County Assessors use of unlawful and unauthorized valuation

12
methodologies and further to equalize similarly situated property at Lake Tahoe in Douglas and

13
Washoe Counties for the tax year 2003/2004 and prior and subsequent tax years has caused and

14
resulted in the over-assessment of the property of the individual petitioners and the members of

15
the petitioner class and the payment by individual petitioners and the members of the petitioner

16
class of excessive taxes to Washoe County as to which petitioners and the members of the

17
petitioner class are entitled to refunds with interest as provided by law

18 WHEREFORE PETITIONERS PRAY AS FOLLOWS

19
That the Court certify that this action may be maintained as class action

20
That the Court issue peremptory writ of mandamus requiring the State Board

21
of Equalization to equalize the land portion of residential real property at Incline Village and

22
Crystal Bay to 2002-2003 values to reflect the area wide use by the Assessor of unlawful and

23 unauthorized valuation methodologies resulting in unconstitutional valuations and assessments

24
to certify those changes to Washoe County and to direct the payment of refunds pursuant to

25 NRS36I.405

26 That the Court issue peremptory writ of mandamus requiring the State Board

27 of Equalization further to equalize property at Lake Tahoe in Douglas and Washoe Counties for

28
the 2003-2004 tax year and subsequent years as required by the Nevada Constitution and
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statutes to certify those changes to Washoe County and to direct the payment of refunds

pursuant to NRS 361.405

That the Washoe County defendants be ordered to adjust the taxable value of

property and refund excessive taxes to members of the petitioner class as directed by the State

Board of Equalization or pay the equivalent of such refunds in damages with interest as

provided by law

That petitioners recover their attorneys fees and costs of suit and such other and

further relief as the individual plaintiffs and the members of the plaintiff class may be adjudged

entitled to in the premises

10 DATED this 19th day of June 2009

11 MORRIS PETERSON

12

13

By/si Suellen Fulstone

14
Suellen Fulstone

15 Attorneys for Petitioners

16

17
AFFIRMATION

18
Pursuant to NRS 239B.030

19
The undersigned does hereby affirm that the preceding document does not contain the

20
social security number of any person

DATED thisl9th day of June 2009
21

MORRIS PETERSON
22

23

24 By/sI Suellen Fulstone

Suellen Fulstone

25
Attorneys for Petitioners

26

27

28
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VERIFICATION

Under penalties of perjury the undersigned declares that she is Petitioner in her

capacity as Trustee of the Larry and Maryanne Ingemanson Trust named in the foregoing

Amended Complaint/Petition for Wilt of Mandamus and knows the contents thereof that the

pleading is true of her own knowledge except as to those matters stated on information and

belief and that as to such matters she believes it to be true The undersigned further declares

that she also makes this verification as the President of Petitioner Village League to Save

Incline Assets Inc and as the attorney-in-fact for Petitioner Dean It Ingemanson individually

and as Trustee of the Dean it Ingemanson Individual Trust

Dated this 19th day of June 2009
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5b hereby certify that am an employee of MORRIS

PETERSON and that served via the Courts electronic filing system true copy of the

foregoing upon the following

Gina SessionlDennis Beicourt

Office of the Attorney General

100 North Carson St

Carson City NV 89701

David Creekman

Washoe County District Attorneys Office

Civil Division

P.O Box 30083

10 Reno NV 89520

11
DATED this 19th day of June 2009

13
By___

Employee of Morris Peterson
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CATHERINE CORTEZ MASTO Attorney General

DENNIS BELCOURT Deputy Attorney General

Nevada Bar No 2658
DEONNE CONTINE Deputy Attorney General

Nevada Bar No 9552
100 North Carson Street

Carson City Nevada 89701-4717

775 684-1206

Attorneys for State Board of Equalization

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

STATE BOARD OF EQUALIZATIONS RESPONSE TO VILLAGE LEAGUES
STATEMENT OF ISSUES

Defendant STATE OF NEVADA ex rel STATE BOARD OF EQUALIZATION State

Board through counsel CATHERINE CORTEZ MASTO Attorney General by DEONNE

CONTINE Deputy Attorney General hereby submits its Response to Village Leagues

Statement of Issues Brief

The Village League contends the issues remaining in this matter are whether this Court

should issue Writ of Mandamus beginning in 2003 to compel statewide equalization
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pursuant to NRS 361.395 The Village League urges this Court to issue broad mandamus

order and include specific guidelines and directions for the board to follow in performing its

equalization duties Each issue will be addressed below

Mandamus Relief

While the Nevada Supreme Court remanded this case on the issue of whether the

lower court should have proceeded to determine whether Village Leagues claim for injunctive

relief was viable the Supreme Court cited to NRS 34.160 which seems to suggest that the

Court may have intended that writ standard apply NRS 34.160 states in pertinent part

The writ may be issued by the Supreme Court district court or judge of the

district court to compel the performance of an act which the law especially
10

enjoins as duty resulting from an office trust or station

11 Mandamus relief like injunctive relief is an extraordinary remedy and mandamus will

12 issue only when the right to the relief requested is clear and the petitioners have no plain

13 speedy and adequate remedy in the ordinary course of law Gumm ex rel Gumm Nevada

13 14 Dept of Educ 113 P.3d 853 856 121 Nev 371 375 2005

15 In this case there was no clear duty related to general equalization in 2003 and the

4.4

16 Village League is not entitled to the relief requested Furthermore as discussed in the State

17 Boards Statement of the Issues the Village League had plain speedy and adequate

18 remedy in the ordinary course specifically the remedy in NRS 361 .355

19 Clear Duty Requirement

20 Village League maintains in its Statement of the Issues brief that There is no question

21 that the Board had duty of annual statewide equalization under NRS 361.395 in 2003

22 However that duty and exactly what it entails was the subject of and still is the subject of

23 extensive litigation

24 The cases cited in the Nevada Supreme Court Remand Order may give some

25 guidance on the type of standard or duty is needed for mandamus to issue First the Court

26 cited Idaho Tax Commn Staker 104 Idaho 734 663 P.2d 270 1982 That case involved

27 an injunction action by the Idaho Tax Commission which equalized in its capacity as the

28 Idaho State Board of Equalization Pursuant to statute that has since been repealed
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former IC 63-605 enacted in 1969 repealed by S.L 1996 ch 98 eff Jan 1997 as

an equalization measure the Commission had sent directive to local auditors to change the

values on the rolls Not all of the auditors complied with the order and the Idaho Supreme

Court granted writ of mandate requiring the auditors to comply with the Commissions

directive It is not clear what guidance the Supreme Court intended here because Idaho Tax

Commn is fairly specific and factually distinguishable from the instant case Additionally

Nevada courts have also granted mandamus where public official has duty to comply with

requirements that leave not discretion to the public official See State Eggers 36 Nev 364

136P.1041913

10 Additionally in its Remand Order the Supreme Court cited Fondren State Tax

11 Commission 350 So.2d 1329 Miss 1977 in which case private person Fondren sought

12 an injunction effectively barring collection of the assessed taxes by enjoining recapitulation of

13 the rolls until they are in compliance with statutory law requiring equalization The Mississippi

14 Supreme Court found that Fondren had stated cause of action pursuant to statute that

15 conferred jurisdiction on courts over suits by taxpayers to restrain collection of taxes levied or

.-

16 attempted to be collected without authority of law The duty of the Tax Commission the

17 breach of which was found could be basis for such an injunction was as follows as stated

18 in the Mississippi courts opinion

19 The Legislature has imposed the duty of enforcing this section on the State Tax

Commission Mississippi Code Annotated section 27-35-113 1972 reads in

20
part

21
It shall be the duty of the tax commission to carefully examine the recapitulations

of the assessment rolls of the counties when received to compare the assessed
22

valuation of the various classes of property in the respective counties to

23 investigate and determine if the assessed valuation of any classes of property in

any one or more counties of the state is not equal and uniform with the assessed

24 values fixed upon the same classes of property in other counties of the state and

to ascertain if any class of property in any one or more counties is assessed for

25
less than the true value of the property

26
The same section goes on to give the Commission the authority to equalize

27 assessments among the counties The next section Mississippi Code Annotated

section 27-35-115 1972 instructs the Commission to report its determinations

28
to the various boards of supervisors The following section Mississippi Code
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Annotated section 27-35-117 1972 provides method for the boards of

supervisors and for affected individuals to contest the determination of the State

Tax Commission However the final authority for determining assessments rests

with the Commission

Unlike the duty to equalize found in NRS 361 .395 which simply states that the State

Board shall Equalize property valuations in the State the duty articulated in the Mississippi

statute is very clear and defined

Furthermore it was not until 2008 that the Nevada Supreme Court specifically indicated

that the State Board had more general duty to equalize which involves something other than

hearing appeals or responding to issues as brought to it by the County Assessors On

10 October 20 2008 the Supreme Court remanded to the State Board the case of Village

League to Save Incline Assets Inc State ex reL State Bd of Equalization 194 P.3d 1254

12 2008 to review general equalization decision of the County Board however the Supreme

13 Court provided no specific instruction on the steps that should be taken by the State Board to

iiZ 14 performsuchduties

15 Consequently the State Board which consists of majority of newly appointed

16 members and until April 2009 did not have Chairperson has been working diligently

17 over the last several months to review and digest the relevant statutory provisions and the

18 State Board began the regulatory process to develop regulations on general equalization

19 pursuant to NRS 361 3951 While those regulations are not yet adopted they have assisted in

20 fleshing out the process for the State Board members

21 The State Board remand case deals solely with equalization and there are no statutes

22 or regulations to provide the State Board or county boards of equalization with specific

23 direction on how to equalize generally Interestingly the State Board has been ordered on

24 remand by the Supreme Court to determine whether approximately 5700 Incline Village and

25 Crystal Bay properties values were properly rolled back to 2002-2003 values by the County

26 III

27
Regulation workshops related to equalization under NRS 361.395 were held on January 26 2009 Februa 26

28
2009 and May 2009
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Board of Equalization Village League 194 P.3d at 1262 This is exactly what Village League

is requesting this Court mandate in the instant action

Additionally Village Leagues claim that methodologies are the issues in this case is

erroneous.3 Indeed Village League misstates Barta because Barta says that uniform

methodology is the foundation for equalization not that uniform methodologies is all that is

needed for equalization State ex ret State Bd of Equalization Barta 124 Nev 58 188

P.3d 1092 2008 Furthermore the Village League makes the unsupported assertion that

Douglas County used methodologies that have withstood some sort of legal challenge In

Bakst at fn 38 the court simply noted that Douglas County used different methodology for

10 determining the view effect on value State ex ret State Bd of Equalization Bakst 112 Nev

11 1403 148 P.3d 717 726 2006 The court rendered no opinion as to whether the

12 methodology was codified in statute or regulation Indeed no action has every determined

13 whether there was anymore regulatory support for Douglas Countys methods than there was

14 for Washoe Countys methods

15 Relief Requested
9-

16 In addition to showing clear duty the party applying for writ must show that they are

-gL
17 entitled by law to the relief it seeks State Daugherty 231 384 48 Nev 299 1924 It is

18 clear from Village Leagues Statement of Issues that it is not even seeking NRS 361 .395

19 equalization by the State Board nor is it seeking the original relief it sought with respect to

20 Lake Tahoe property in both Douglas and Washoe Counties What it seeks here is the same

21 remedy sought in Barta Bakst and the Village League case that is currently on remand to the

22 State Board of Equalization.4 The Village League wants land values reduced and does not

23 really care about general equalization as it believes general equalization is the same as rolling

24
Village League states at page five line 27 of its Scope of Issues Brief that Equalization is

25 function of uniformity of valuation methodology However nowhere is such direction is found in either statute or

Nevada Supreme court holdings

26
The State Board was set to hear the remand ordered by the court in Village League on June 10 2009

27 however on June 2009 Village League filed motion to stay the State Boards hearing on the remand even

after it had filed motion several weeks earlier to hold the State Board in contempt for taking too long to comply

28 with the Supreme courts remand order in Village League Both motions were denied by the Supreme court

However in an attempt to resolve Village Leagues concerns the State Board granted continuance
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back the values This is clear from the following request in its Scope of Issues brief The

State Board of Equalization must be directed to equalize all of Incline Village and Crystal Bay

for the 2003-2004 tax year by returning the land values to their 2002-2003 levels

Simply put Village League does not want any equalization that would not include rollback of

land values Village League is not entitled to such requested relief in mandamus

Even if there was authority to issue writ to compel the State Board to Equalize there

is no authority for this Court to mandate specific guidelines and directions for the Board to

follow as requested by Village League As discussed above the State Board is in the process

of promulgating regulations related to NRS 361.391 Although mandamus could lie to compel

10 public body to perform duty mandamus cannot issue to control the exercise of the bodys

11 discretion while carrying out such duty State Boerlin 98 402 30 Nev 473 1905

12 Finally even if mandamus could have been issued in 2003 to compel the State Board

13 to fulfill its general equalization duty under 361.395 this Court should not issue mandamus

14 now because the State Board is in the process of complying with its statutory duty under NRS

15 361.395 In fact the State Board is preparing to issue general equalization decision on

4-

16 remand from the Nevada Supreme Court in the Village League State Board remand case

17 which requests that same rollback as the Village League is requesting in this case

18 Conclusion

19 As discussed above mandamus in not warranted in this case because Village League

20 has and is pursing other legal remedies Indeed what Village League actually is seeking in

21 this case is not mandamus relief but an order that equalization include rolling back all of

22 Incline and Crystal Bay properties to their 2002-2003 values Such an order cannot be made

23 in this case because this Court has no authority to exercise its own discretion for that of the

24 III

25 III

26 III

27 III

28 III
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public body being compelled to perform its duty Finally this Court should consider that there

is general equalization matter pending before the State Board of Equalization relating to

these exact same properties Based on the foregoing mandamus relief is not proper in this

case

DATED this 1gth day of June 2009

CATHERINE CORTEZ MASTO

Attorney General

By is Deonne Contine

DEONNEE.CONTINE
Nevada Bar No 9552
DENNIS BELCOURT
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100 Carson Street
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AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that this document does not contain the social

security number of any person

DATED this 19th day of June 2009

CATHERINE CORTEZ MASTO

Attorney General

By Is Deonne Contine

DEONNEE.CONTINE
Nevada Bar No 9552

DENNIS BELCOURT
Nevada Bar No 2658
100 Carson Street
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Carson City Nevada 89701-4717

775684-1218
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DAVID CRIEEKMAN

Chief Deputy District Attorney
Nevada State Bar Number 4580

Box 30083

Reno NV 89520-3083

775 337-5700

ATTORNEY FOR WASHOE COUNTY

VILLAGE LEAGUE TO SAVE INCLINE

ASSETS INC Nevada non-profit

corporation on behalf of its

members and others similarly
situated

Plaintiffs

STATE OF NEVADA on relation of

its DEPARTMENT OF TAXATION the

NEVADA STATE TAX COMMISSION and
the STATE BOARD OF EQUALIZATION
WASHOE COUNTY ROBERT MCGOWAN
WASHOE COUNTY ASSESSOR BILL

BERRUM WASHOE COUNTY TREASURER

Case No CVO3-06922

Dept No

REPLY PLAINTIFFS/PETITIONERS STATEMENT ON SCOPE OF THE

ISSUES BEFORE THE COURT

ORIGINAL
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

vs

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Defendants

Defendants Washoe County along with the Washoe County

Assessor and Treasurer by and through their counsel of record

Richard Gammick District Attorney of Washoe County Nevada

and David Creekman Chief Deputy District Attorney herein

provide this Court with their Reply to Plaintiffs/Petitioners
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Statement on Scope of the Issues Before This Court This

pleading is submitted in accord to this Courts Order of April

21 2009 as amended as to its due date by agreement of the

parties This pleading is supported by the following Statement

of Points and Authorities along with all the papers pleadings

and documents on file with this Court in this matter
12

Dated this day of June 2009

RICHARD GAMMICK
District Attorney

_____________
DAVID CREEKMAN

11 Chief Deputy District Attorney
Box 30083

12 Reno NV 89520-3083

775 337-5700
13

ATTORNEYS FOR WASHOE COUNTY
14

15

16

17

18

19

20

21

22

23

24

25

26

-2-
Jt.App.209



STATEMENT OF POINTS AND AUTHORITIES

Introduction

Following their recitation of their view of the history of

the property valuation system in Nevada for ad valorem taxation

purposes the Plaintiffs/Petitioners have told the Court that

minimum the State Board of Equalization must be

directed to equalize all of Incline Village and Crystal Bay for

the 2003 2004 tax year by returning the land values to their

2002 2003 levels consistent with Bacst and the Constitutional

10 requirement of uniformity Statement of Plaintiffs/Petitioners

11 on the Scope of the Issues 10 13 This statement

12 belies the underlying Complaints plain language as to the

13 relief they actually originally requested They now urge that

14 this Court imperrnissibly interfere with by usurping the

15 workings of the State Board of Equalization

16 The Plaintiffs/Petitioners November 13 2003 Complaint

17 sets forth number of allegations and prayers for relief all

18 of which were dismissed by this Court on June 2004

19 Following an appeal of this Courts dismissal to the Nevada

20 Supreme Court the Supreme Court upheld the dismissal of all of

21 the Plaintiffs/Petitioners causes of action except for the one

22 in which the Plaintiffs/petjtioners asked for injunctive

23 relief with respect to questions of equalization between Douglas

24 and Washoe Counties In particular the Courts attention is

25 directed to those portions of the Plaintiffs/Petitioners

26 Complaint in which they ask
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That the Court declare that the disparity in valuation
between property at Lake Tahoe in Douglas and Washoe

Counties for the tax year 2003/2004 violates the guarantee
in the Nevada State Constitution of uniform equal and

just system of property taxation throughout the state

That the Court enter mandatory injunction requiring

the State Board of Equalization to redress the disparity in

valuation between property at Lake Tahoe in Douglas and

Washoe Counties and to equalize those property valuations

as required by the Nevada Constitution and statutes

Complaint 16 23 through 17

II Douglps County is necessary party to this action and due

.tc the applicable statute of limitations and venue rules

becomes an indispensable artv as an indispensable party
who cannot now be joined in this action eauitv and good

10 conscience obligate the dismissal of this action against
all party defendants

11

12 An indispensable party is party necessary to an action

13 but who for some reason cannot be made party to that action

14 If necessary party is found to be unavailable the court must

15 decide whether in equity and good conscience the action cannot

16 proceed without the necessary party If it decides that the

17 action cannot proceed without the necessary party the case must

18 be dismissed as against all parties under Nevada Rule of Civil

19 Procedure 19b Potts Vokits 101 Ney 90 692 P.2d 1304

20 1985

21 In this case the Plaintiffs/Petitioners complain of

22 inequities between property valuations in Washoe and Douglas

23 counties If such inequities are found to exist the

24 Plaintiffs/Petitioners obviously desire that their Washoe County

25 valuations be lowered However in order to find if this

26 inequity exists the full party participation of Douglas County
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is necessary because this issue requires comparison of

assessments in both Douglas and Washoe Counties And if such

inequities do exist it could just as easily be that Douglas

County values would be subject to being raised rather than

Washoe Countys values being lowered Were this to occur the

affected property owners along with Douglas County itself must

be provided with notice and an opportunity to be heard NRS

361.4002 NRS 361.405

Yet if this action was brought under NRS 361.420s

10 provisions for an action for the recovery of taxes Douglas

11 County cannot now be joined in this proceeding as the month

12 statute of limitations contained in that statute elapsed long

13 long ago Similarly if this action is governed by NRS chapter

14 ils period of limitations for lain action against an officer

15 or officer de facto for money paid to the officer under protest

16 or seized by the officer in his official capacity as

17 collector of taxes and which it is claimed ought to be

18 refunded NRS ll.1905b the one year period of limitations

19 set forth in that statute also elapsed long ago Under either

20 scenario Douglas County as necessary party cannot now be

21 joined and this action must be dismissed against all Defendants

22 III The relief now being sought by the Plaintiffs/Petitioners
violates separation of powers principles

23

24 The relief these Plaintiffs/Petitioners now apparently

25 seek goes far beyond any entitlement they may have to injunctive

26 relief Although as previously stated in these Defendants

-5-
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June 2009 Statement of Issue Before this Court and Position

of Washoe County Defendants the Plaintiffs/Petitioners are not

entitled to injunctive relief they now request that this Court

interject itself into property valuation questions to such an

extent that were this Court to do so it would be violating

characteristic feature and one of the cardinal and fundamental

principles of the American constitutional system That is that

the governmental powers are divided among the three departments

of government the legislative executive and judicial and that

10 each of these is separate from the others ODonoQhue_y

11 Uiiited States 289 U.S 516 1933

12 In the area of separation of powers what essentially

13 distinguishes this Court from the Nevada State Board of

14 Equalization is that under our constitutional system of

15 separating the three branches of government this Court is part

16 of the judicial whereas the Nevada State Board of Equalization

17 is part of the executive branch of the government

18 generally Bradley Bloomfield 85 NJL 506 89 1009

19 1914 distinguishing court as branch of the government

20 vested with judicial power from ministerial agencies of every

21 kind and character Yet the Plaintiffs/Petitioners in this

22 case seek to have this Court interject itself in the business of

23 performing what is essentially function of the executive

24 branch of Nevadas state government and one which as previously

25 set forth by these Defendants has already been performed

26 ///

-6-
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IV Conclusion

For the reasons previously set forth by these Defendants

this Court cannot issue the injunctive relief requested by these

Plaintiffs/Petitioners Nor can this Court proceed in the

manner and to the issues as requested by these

Plaintiffs/Petitioners due to the absence of Douglas County in

this action For these reasons this case should be dismissed

by this Court

Douglas County also cannot be joined in this action under

10 Nevadas venue rules MRS 13.030 establishes that

11 against county may be commenced in the district court of the

12 judicial district embracing the county.. With respect to

13 Douglas County venue is not proper in this Court sitting in

14 Washoe County For this additional reason Douglas County as

15 necessary party cannot now be joined and this action must be

16 dismissed against all Defendants

17 AFFIRMATION PURSUANT TO MRS 239B.030

18 The undersigned does hereby affirm that the preceding

19 document does not contain the social security number of any

20 person

21 Respectfully submitted this day of June 2009

22 RICHARD GAMMICK
District Attorney

_____________
DAVID CREEKMAN

25 Chief Deputy District Attorney
Box 30083

26 Reno NV 89520-3083

775 337-5700

ATTORNEYS FOR WASHOE COUNTY
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Pursuant to NRCP 5b certify that am an employee of

the Office of the District Attorney of Washoe County over the

age of 21 years and not party to nor interested in the within

action certify that on this date deposited for mailing in

the Mails with postage fully prepaid true and correct

copy of the foregoing REPLY TO PLAINTIFFSPETITIONERS

STATEMENT ON SCOPE OF THE ISSUES BEFORE THE COURT in an envelope

addressed to the following

10 Suellen Fulstone Esq
Morris Peterson

11 6100 Neil Road Suite 555

Reno NV 89511

12

Dennis Belcourt

13 Deputy Attorney General
Deonne Contine

14 Deputy Attorney General
100 North Carson Street

15 Carson City NV 89701-4717

16

17 Dated this .11 day of June 2009
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WAS HOE

10

11
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12 ASSETS INC Nevada non-profit corporation
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17
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21
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22

23
Petitioners submit the following reply to the statements of respondents regarding the

24
scope of the issues in this action on remand from the Nevada Supreme Court

INTRODUCTION
26

26
Both the State and County respondents devote substantial portions of their arguments to

27
the alleged non-availability of preliminary injunctive relief and seek to identify the single

28
issue before the Court as whether the Village League to Save Incline Assets Inc was entitled

to preliminary injunctive relief in 2003 when the complaint in this matter was first filed The

00 NEIL ROAD SUITE 555

RENO NEVADA E951

775/829 9000

FAX 775/929-6001
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standard for preliminary injunctive relief is wholly out of place The likelihood of prevailing

on the merits is only an issue on preliminary injunctive relief Petitioners do not seek and

have never sought preliminary injunctive relief

In terms of injunctive relief in the original complaint the Village League sought

mandatory permanent injunction compelling the State Board of Equalization to perform its duty

of statewide equalization As noted by the Supreme Court in its order of remand however the

claim for equalization actually lies in mandamus rather than as an action for mandatory

injunction As requested by petitioners and granted by the Court in this matter petitioners have

10
now filed an amended petition expressly seeking the same relief in mandamus

11
Respondents are wrong in any event If the issue were preliminary injunctive relief

12
and if this Court had denied the Village League that in 2003 on the basis either that the League

13
failed to show the likelihood of prevailing on the merits or that the League had other remedies

14
at law the Village League would have taken an appeal the Supreme Court would then as it did

18
in 2008 in State ex rel State Board of Equalization Barta Barta 124 Nev 58 188 P.3d

16
1092 1102 2008 have dealt with the merits by acknowledging the separate express and

17
affirmative statutory duty of the State Board of Equalization under NRS 36 1.395 to equalize

18
property valuations statewide The Court would similarly have dealt with the issue of

19
irreparable harm by noting the absence of an administrative process to exhaust the inability of

20
taxpayers to sue the State Board of Equalization for damages and the limited relief provided to

21
individual taxpayers through the administrative process of appealing the Assessors land

valuations

22

23
Both the State and the County respondents scramble frantically in their attempt to

24
persuade this Court to dismiss this action rather than address the issue of equalization They

25
make essentially ridiculous arguments The State respondents for example argue that

26
taxpayers do not need injunctive relief because the Village League believes that the State

27
Board has violated any subsection in NRS 361.395 it could have filed lawsuit alleging

violations of such provision SBOE Statement of the Issues and Request for Dismissal

25
vIORRJS PETERSON SBOE Brief 11 lns 3-4 Emphasis added It cannot be that the State respondents have

ATTORNEYS AT LAW
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RENO NEVADA 89511

775/829-6000

FAX 775/829-6001
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misapprehended the nature of this very proceeding The League did file lawsuit That is

what this case is lawsuit alleging the violation by the State Board of its statutory duty of

statewide equalization and seeking to compel the performance of that duty

On the other hand if the State respondents are trying to say that the Village League

and/or taxpayers should have brought an action at law for damages for equalization

malpractice then they are at odds with their own position in concurrent case Taxpayers

have separately filed civil rights action under 48 U.S.C 1983 for damages based on the

failure of statewide equalization In that case however the State Board is claiming that its

10
members enjoy immunity from damages actions The State respondents cannot have it both

ways They cannot simply argue whatever is convenient to the particular case If in fact the

12
State respondents are now prepared to waive their claims of immunity however the taxpayers

13
will amend their petition/complaint to seek damages rather than to compel the Board to perform

14
its statutory duty of statewide equalization

15
The State respondents deny that taxpayers risk any irreparable harm stating that as

16
five and half years have passed since the Village League filed its Complaint in the instant

17
case if any irreparable harm was to have occurred it would have occurred by now SBOE

18
jjf 11 lns 25-27 And so it has If showing of irreparable harm is necessary here

19
then five and half years of excess property taxes paid by approximately 9000 homeowners for

20
which this case provides the only possibly remedy meets that requirement

21
The State respondents also trot out the familiar refrain about statewide equalization

22
requiring the State Board to look at in excess of one million parcels and nearly 300000

23
personal property assessments in the State of Nevada SBOE Brief Ins 4-7 lns 11-

24
14 No one certainly not the Village League or the Incline Village taxpayers has suggested

28
that equalization requires property by property review The Board need examine only the

26
valuation methods used As the Supreme Court stated in Barta supra uniform assessment

27 The federal civil rights action was brought at time that this mandamus/mandatory

28 injunction action for equalization had been dismissed for failure to exhaust administrative

ORRIS PETERSON
remedies Based on the status at that time the complaint alleged the lack of an adequate
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methods properly applied will necessarily produce the same measure of taxable value for like

properties 188 P.3d at 1101 Furthermore in this case the Board would only be looking at

the land portion of residential real property at Lake Tahoe in Douglas and Washoe Counties

closer to 15000 parcels than 1000000 Even then the Board would need minimal look at

the 9000 parcels in Washoe County because the Supreme Court has already determined that

the methodologies used to value those parcels were unlawful

Just as the State respondents want to re-litigate whether the State Board has duty of

statewide equalization the County respondents want to re-litigate both the exhaustion

10 requirement and the standing of the Village League In Barta supra the Supreme Court

settled the duty issue writing that Under NRS 361.3951 the State Board clearly has duty

12
to equalize property valuations throughout the state 188 P.3d at 1102 Likewise in the

13
order in this case remanding the equalization claim for further proceedings the Supreme

14
Court settled both the exhaustion and the standing issues On standing the Court wrote as

15
follows

16
Having considered respondents argument that Village League
lacks standing to raise the equalization claim we conclude that it

17
is without merit Order Affirming in Part Reversing in Part and

Remanding fn

18 The County respondents however suggest that the Supreme Courts ruling on standing

19
applied only to the standing to bring its action before the Supreme Court

20
Statement of Issue Before this Court and Position of Washoe County Defendants County

21 Brief fn No authority is cited for flexible concept of standing such that in the

22 same action party can have standing in the Supreme Court and not in the District Court

23
Petitioners submit that no such authority exists The Supreme Court inserted its footnote on

24 standing at the end of the sentence in which it remanded this case for further proceedings

25 on the equalization
claim In context the Courts determination of standing clearly was not

26 limited to the matter in the Supreme Court.2

27

4ORR1S PETERSON
To moot the standing issue the amended complaint/petition for mandamus includes

AT LAW several individual taxpayers as petitioners and putative class representatives
100 NEIL ROAD SUITE 555

REND NEVADA 89511

775/829-6000

FAX 775/829 6001 Jt.App.2 19



Re-arguing exhaustion the County respondents contend that taxpayers are required to

assert their equalization claims to the County Board of Equalization under either NRS 361355

or NRS 361.356 and then take appeals from the County Board decisions to the State Board

County Brief 15 in 15 18 In 17 According to the County respondents taxpayer

petitioners or their representatives having failed to pursue that process cannot be heard on

equaiization by the State Board of Equalization Those petitioners and their representatives

now no access to the State Board of Equalization and can this Court provide

with such access Id 19 ins 11-13

10
The statutes however as recognized by the Supreme Court distinguish between claims

which are heard by the State Board of Equalization on appeal from decisions of the County

12
Boards of Equaiization and the State Board of Equalizations affirmative duty of annual

13
statewide equalization which is automatic and not triggered by any taxpayer action or inaction

14
Not only are the County respondents wrong on the law but this issue has been determined by

the Supreme Court and just as the State Boards affirmative statutory duty of statewide

16
equalization and the standing of the Village League is not open to being re-litigated County

17
respondents should have filed motion for reconsideration in the Supreme Court if they wanted

18
to pursue further argument on exhaustion

19
Finally the County respondents also argue that the interest in stability and

20
reliability of the property tax system outweighs the other significant public policy of

21
Constitutional equality and uniformity with the balance of hardships somehow favoring the

22
indisputably unconstitutional valuations of the County Assessor over the

rights of individual

23
taxpayers County Brief 24 ln 14 25 In 12 Setting aside the fact that it cannot act as

shield for the unconstitutional the balance of hardships has nothing to do with an action in

24

mandamus The balance of hardships does not relieve the State Board of Equalization from
26

26 The County respondents relate their exhaustion arguments to their standing arguments

by claiming that the Village League lacks associational standing because the individual

27
participation of each property owner who wishes to challenge his or her assessment is

28 necessary for the resolution of the issue in this case County Brief 24 lns 4-7

1ORRIS PETERSON
Equalization however is not matter of individual taxpayer challenges to their individual

ATTORNEYS AT LAW assessments
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its affirmative and mandatory statutory duty under NRS 361.395 to effect statewide

equalization

II REPLY TO THE SBOES STATEMENT OF THE ISSUE

The State Board of Equalization SBOE summarizes its four arguments for dismissal of

the petitioners equalization claim as follows

the Village League would not have been entitled to such relief at that time

because no clear duty of general equalization existed at that time

NRS 361.355 provides an adequate remedy to challenge property assessments

10
between counties and..

11
other adequate legal

remedies exist for such challenges

12
Village League could not have shown that it would suffer irreparable harm

13
for which legal damages are an inadequate remedy SBOE Brief 12 lns 19-24

14
These arguments are addressed in turn below

15
NRS 36 1.395 Establishes Clear Duty Of Statewide Equalization

16 The argument that the petitioners equalization claim should be dismissed

17
because no clear duty of general equalization existed in 2003 when the initial complaint in

18
this action fails on number of grounds

19 NRS 361.395 has been
part

of Nevada law since at least the early

20 nineteenth century and itself clearly imposes duty of general statewide equalization It cannot

21 be more clearly stated than During the annual session the State Board of Equalization

22 shall Equalize property valuations in the State In 2008 when the Supreme Court

23 wrote in the Barta decision that Under NRS 361.3951 the State Board clearly has duty to

24
equalize property valuations throughout the state it did not create that duty but rather

25
merely recognized pre-existing duty 188 P.3d at 1102 The language of NRS 361.395 was

26 the same in 2003 as it was in 2008 The duty of statewide equalization imposed by that statute

27 was likewise the same

28 If instead of dismissing the equalization claim in 2004 on failure to

AORRS PETERSON
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exhaust grounds this Court had addressed the merits and dismissed the claim or denied

preliminary injunctive relieP on the equally erroneous grounds that no duty of statewide

equalization existed petitioners would have appealed the dismissal would have been reversed

and the duty of statewide equalization recognized by the Supreme Court as it was in Barta

supra The SBOEs duty of statewide equalization would not only be matter of statute it

would be the law of the case as well as binding precedent

NRS 36 1.355 Does Not Address Petitioners Equalization Claims

The State respondents argue that NRS 361.355 provides an adequate legal

10
remedy to address disparity in valuations between counties SBOE Brief lns 17-18

12 lns 20-21 The State respondents are wrong as will be set forth below More importantly

12
however they are off track The issue here is the duty of the State Board under NRS 361.395

13
to effect statewide equalization as part of its annual functions The efforts of the State

14
respondents to pass the buck to the County Board of Equalization or to individual taxpayers or

18
taxpayer groups must be rejected as irrelevant The language of NRS 361.395 is absolute not

16
conditional The State Boards duty under NRS 36 1.395 is not triggered by some act or failure

to act on the part of others
17

18
In any event if an adequate legal remedy was in issue NRS 361.355 would

19
clearly not provide that remedy NRS 36 1.355 authorizes taxpayer of one county to complain

20
to the county board of equalization from different county that property in that second county

21
is undervalued or has been missed altogether by the assessor of that county The State

22
respondents suggest that Incline Village taxpayers should have complained under NRS 361.355

23
to the Douglas County Board of Equalization that property at Lake Tahoe in Douglas County

24
was undervalued Of course Incline Village taxpayers did not believe in 2003 and do not

25
believe now that residential property at Lake Tahoe in Douglas County was undervalued

26
Incline Village taxpayers believe that their residential property at Lake Tahoe in Washoe

27
County was overvalued Their complaint is not encompassed by NRS 361.355 which only

ORRIS PETERSON
As noted above petitioners do not seek and have never sought preliminary injunctive

ATTORNEYS AT LAW relief
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provides procedure for challenging undervaluation or property escaping taxation and only

provides for property values to be increased

Furthermore NRS 361.355 requires that the matter first be heard by the County Board

of Equalization The County Boards decision would then be heard on appeal to the State

Board of Equalization As the Supreme Court made clear in Barta supra hearing appeals from

county boards is an entirely different and separate State Board function from statewide

equalization

The Court wrote as follows

10 Under NRS 361.3951 the State Board clearly has duty to

equalize property valuations throughout the state

11 Furthermore NRS 36 1.400 establishes requirement separate

from the equalization duty that the State Board hear appeals

12
from decisions made by the county boards of equalization The

two statutes create separate functions equalizing property

13 valuations throughout the state and hearing appeals from the

countyboards 188P.3dat 1102

14

15
Other Legal Remedies Do Not Exist For Statewide Equalization

16
The State respondents also argue that other adequate legal remedies exist for

17
such challenges statewide equalization SBOE Brief 11 lns 1-18 12 In 22 State

18
respondents begin with the suggestion that the taxpayers have an action against the Board for

19
damages which although at odds with the position actually taken by the State Board in

20
contemporaneous action brought by taxpayers for damages would be an acceptable alternative

21
for taxpayers The other legal remedies referenced by the State respondents are other lawsuits

22
brought by taxpayers including the Barta case arguing that the Supreme Court declined to

23
State respondents argue that NRS 361.395 was historically interpreted by the State

24
Board of Equalization to encompass only equalization by appeal from County Board

SBOE Brief In ln State respondents fail to cite however to any such

25 interpretation by the State Board because none exists In truth the historical approach to

NRS 361.395 at least the history since the 1981 adoption of the taxable value system has

26 been to ignore the statute altogether

The notion that the State Board historically performed its statewide equalization
27

function by hearing appeals from County Boards of Equalization is in truth just relatively

28
recent invention of counsel to explain the State Boards failure of statewide equalization It

LORRIS PETERSON
makes no sense anyway The hit-and-miss approach of individual taxpayer valuation

challenges cannot possibly substitute for statewide equalization
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reach the equalization issue in Barta because of the availability of legal remedy -- tax refunds

With the one exception noted above in which taxpayers seek an award of damages against the

individual members of the State Board in 42 U.S.C 1983 civil rights action the cases brought

by taxpayers have been challenges to the valuation regulations actions for judicial review of

individual taxpayer decisions by the State Board of Equalization and an action for breach of

settlement agreement None of these cases seek or offer the possibility of an equalization

remedy In Barta for example 37 taxpayers successfully challenged their individual property

valuations on the grounds that the Assessor determined those values using unlawful and

10
unauthorized valuation methodologies The successful challenge to individual property

11
valuations however does not even speak to the issue of equalization let alone provide an

12
alternate legal remedy

13
The State Board of Equalization has an affirmative duty of annual statewide

14
equalization As Barta makes clear that duty is

separate
and independent of its duty to hear

18
and determine appeals of County Board decisions on individual taxpayer challenges to

16
valuation The State Board of Equalization is not absolved of its duty of statewide equalization

17
either by the actions of taxpayers in bringing individual challenges to valuation or by the failure

18
of taxpayers to do so That is the express ruling on the remand in this very case The claim to

19
compel the State Board to perform its duty of statewide equalization has no requirement of

exhaustion of administrative remedies and is not barred by the failure to exhaust those remedies

20

21
because there is no administrative process to exhaust The State Boards duty of statewide

22
equalization is an affirmative duty imposed by law not triggered by taxpayer action and not

excused by the omission of such action

23

24
Taxpayers Will Suffer Irreparable Harm If Their Equalization Claim Is Dismissed

28
The State respondents acknowledge that the Supreme Court held in Barta supra

26
that taxpayer suffers injury when properties are not valued using uniform and equal rates of

27
assessment They argue however that there is nothing irreparable about that injury

28
because taxpayers including those who are members of Village League received

VORRIS PETERSON
monetary remedy when their tax assessments were rolled back to the rate they were assessed in

ATTORNEYS AT LAW

00 NEIL ROAD SUITE 555

REND NEVADA 89511

775/829-6000

FAX 775/829-6001 Jt.App.224



2002 SBOE Brief 11 ins 1-25 The State respondents continually confuse the right of

the individual taxpayer to challenge the valuation of his property with the affirmative statutory

duty of the State Board to effect statewide equalization The failure of the State Board to

perform that duty in 2003-2004 and subsequent years has resulted in the assessment and

payment of excess taxes by the residential homeowner taxpayers of Incline Village and Crystal

Bay Although irreparable harm is not an element required for relief in mandamus the excess

taxes paid here are undeniable and that harm will be
irreparable unless the petitioners

equalization claim is enforced

III REPLY TO COUNTYS STATEMENT OF THE ISSUE

11
Like the State respondents the County respondents effectively seek the dismissal of the

12
petitioners equalization claim on the basis that the elements of injunctive relief are not

13
satisfied County respondents make the same inapposite argument as the State respondents

14
about the petitioners alleged inability to establish the likelihood of prevailing on the merits as

18
though petitioners were seeking preliminary injunctive relief County respondents also make

16
the same irrelevant argument about NRS 361.355 the statute under which taxpayer may

17
complain about the undervaluation of other property to county board of equalization In

18
response to those arguments the petitioners restate their response above to the SBOE Brief

19
The Countys arguments on standing and failure to exhaust are addressed above as well

20
With respect to the remainder of the Countys arguments petitioners reply below

21
The County Brief contains several significant misstatements of fact The County writes

for example as follows

22

Under Bakst the use of assessment methodologies not supported
23

by regulations of the Nevada Tax Commission caused the

CA constitutional violation This is situation since rectified by the

Nevada Tax Commissions adoption of such regulations in 2004

28
County Brief lns 12-16

26 In fact although the Tax Commission adopted amended regulations in 2004 those amended

27
regulations did not authorize the unlawful assessment methodologies used by the Washoe

28 County Assessor for the 2003-2004 reappraisal of Incline Village and Crystal Bay The
MORRIS PETERSON
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regulations as amended in 2004 also failed to address many of the valuation issues and remain

inadequate guidelines for county assessors

The County also writes that

In Barta however assessment methodology regulations were in

place but they were impermissibly applied retroactively thus

causing the constitutional violation found to exist in that case

County Brief lns 19-22

Again the County Brief is inaccurate The Bakst case involved the 2003-2004 tax year The

Barta case involved the 2004-2005 tax year The County Assessor did not reappraise property

10
at Incline Village/Crystal Bay for the 2004-2005 tax year but rather used the same unlawful

11
2003-2004 reappraisal and the identical values as 2003-2004 As such the Supreme Court

12
found those valuations and the assessments based on those valuations unconstitutional and void

13
as they had in Bakst In Barta the Supreme Court merely declined to reach the issue of the

14
2004 amendments to the regulations because even if those regulations had included the

15
Assessors methodologies which they did not they could not be used to retroactively validate

16
unconstitutional valuations and resulting assessments

17
The County respondents also write as follows

18
In performing its equalization function under NRS 361.3951
the State Board of Equalization performs this significant function

19
only after the Nevada Department of Taxation assists the State

Tax Commission and the State Board of Equalization by testing

variety of information using applied statistics to determine if

inequity or assessment bias exists County Brief 11 ln

21
12ln.3

22 The County Brief continues as follows

23
If inequity or bias is discovered NRS 361.333 provides the

CA Nevada Tax Commission with authority to correct inequitable

conditions If the Nevada Tax Commission fails to perform this

function the Nevada State Board of Equalization is free to step in

and perform this function pursuant to its authority to equalize

26
under NRS 361.3951 Id 12 Ins 6-12

27 This scenario is invented out of whole cloth by the County respondents without shred of

28
supporting authority The State Board of Equalizations duty of statewide equalization has

AORRS PETERSON
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been matter of Nevada statute since the 800s NRS 361.333 which provides for the conduct

of ratio studies by the Department of Taxation was originally enacted in 1967 as part of

larger statute revising the funding for local school districts Ratio studies were developed for

use in market value ad valorem tax systems and generally measure an Assessors performance

by comparing the Assessors value to market value In 1967 Nevada had market value ad

valorem tax system In adopting the use of ratio studies the Nevada Legislature changed

nothing whatsoever about the State Board of Equalizations duty of statewide equalization as

reflected in the legislative history of the 1967 law which will be provided separately

10
The 1967 legislation in fact effectively ratified the State Board of Equalizations

existing duties by amending NRS 361.405 to provide that going forward the county auditor

12
was required to advise the Tax Commission as well as the county commission with respect to

13
any changes in valuation made by the State Board of Equalization Since 1967 NRS 361.333

14
has been amended number of times None of those amendments contains any language that

18
would purport to limit the State Board of Equalizations duty of statewide equalization that

16
would substitute the ratio studies or Tax Commission action for any part of that duty or that

17
would connect the ratio studies in any way to that duty

18
In 1981 when the Legislature amended the Nevada property tax system to replace

19
market value with taxable value it retained without discussion the statutory provision for

20
ratio studies In non-market value system such as Nevadas taxable value system ratio

21
studies can no longer be based on market data In non-market value system the assessors

22
valuation is compared to taxable value to be determined independently in the

23
circumstances of the Nevada tax system by an appraiser in the Department of Taxation In

24
reality that independent appraisal does not occur seriously undermining the validity of the

25
Department of Taxations ratio studies Because only the conclusions of the ratio studies are

26
presented for Tax Commission approval and that approval is agendized as an administrative

27
action the ratio studies

get only the most cursory scrutiny Accordingly even if as alleged by

28
the County respondents the ratio studies show no lack of equalization between Douglas and

MORRLS PETERSON Washoe Counties the results must be taken with the proverbial grain of salt Not only would
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those conclusions be inconsistent with the conclusions of the Lake Tahoe Special Study but

absent determination of the validity of the underlying numbers the statistical analysis is

essentially meaningless

Contrary to the representations of the County respondents the State Board of

Equalizations statutory duty of statewide equalization has not become default duty to step

in and correct non-equalization where it is identified in the ratio studies and not remedied by

the Tax Commission The State Boards continuing absolute and independent duty under NRS

361.395 of statewide equalization is further reinforced by the fact that although the Nevada

10
Legislature has amended NRS 361.333 more than once to break up the ratio studies obligation

first into two-year obligation and subsequently by dividing the counties into three segments

12
and doing one segment each year with the whole state covered over three-year period no

13
comparable action has ever been taken with respect to the State Boards duty under NIRS

14
361.395 Both before and since the adoption of ratio studies in 1967 that duty of statewide

15
equalization was is and has remained an annual duty encompassing the entire State

16
The State Board of Equalization is at least ostensibly separate agency which

17
performs its statutory functions including the review of Tax Commission property valuations

18
independent of the actions of the Commission and the Department Contrary to the

19
representations of the County respondents the State Board of Equalization does not perform

20
and has never performed its duty of statewide equalization under NRS 36 1.3951 by reference

21
to NRS 361.333s ratio study County Brief 25 lns 15-16

IV CONCLUSION
22

23
Petitioners submit that equalization is primarily function of uniformity of

24
methodology Accordingly so that this Court may remand this matter to the State Board of

28
Equalization with appropriate instructions and guidelines petitioners request the opportunity to

26
do discovery into the valuation methodologies used in Washoe and Douglas Counties for the

27
valuation of the land portion of residential real property at Lake Tahoe for the 2003-2004 tax

28
year and subsequent years With the information obtained through discovery the parties can

vIORRIS PETERSON submit detailed proposals for the equalization of property valuations at Lake Tahoe for the
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Courts use in fashioning remand order to the State Board that will not simply produce

another five and half years
of litigation without resolution

DATED this 19th day of June 2009

Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person

09DATED this 19th day of

AFFIRMATION
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RENO NEVADA FRIDAY SEPTEMBER 25 2009 230 P.M

THE COURT Miss Clerk please call the case

THE CLERK CVO3-06922 Village League versus

the Department of Taxation

Counsel please state your appearance

MS FULSTONE Suellen Fulstone Morris

Peterson on behalf of the Village League to Save Incline

10 Assets Maryanne Ingemanson Todd Lowe and Robert

11 Anderson and Les Barta

12 MR CREEKMAN Good afternoon Your Honor Im

13 David Creekman with the Washoe County District Attorneys

14 Office on behalf of Washoe County its assessor and its

15 treasurer

16 MR BELCOURT Good afternoon Your Honor

17 Dennis Belcourt Deputy Attorney General on behalf of

18 the State of Nevada including Department of Taxation and

19 the State Board of Equalization

20 THE COURT Okay And welcome Mr Wilson our

21 county assessor

22 MR WILSON Good aternoon

23 MS FULSTONE With me is Ms Ingemanson

24 THE COURT Good afternoon Ms Ingemanson

25 didnt mean to exclude you from our greetings
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today

notice that since our hearing back in April

the Village League has filed an amended complaint and

are following the Nevada Supreme Courts suggestion in

its order that mandamus was more appropriate vehicle to

address these

Ive had chance to read the briefs both

parties have submitted

Let me start with you Ms Fulstone Youre

10 suggestion is before remand back to the state some

11 discovery might be appropriate so we can avoid another

12 five and half years of litigation before it gets

13 addressed here

14 Did summarize what your position is

15 MS FULSTONE Youve summarized what my

16 position is If you want me to summarize it some more

17 can do that

18 THE COURT How do you think we should proceed

19 MS FULSTONE We have as Your Honor has

20 noted we filed the amended complaint think that

21 should be answered by way of writ of mandamus or response

22 or however its characterized And then think we

23 should proceed under the rules to do limited discovery

24 as the parties decide to do that into the issues And

25 then hopefully we will be in position to present it to
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the Court

dont think we are talking about trial

here At least not lengthy one not where were going

to bring taxpayers up or any of that sort of thing But

think there needs to be some additional development of

the facts before we go forward

THE COURT Im most concerned about the scope

of discovery know we talked about it last time and

note in your brief that while the State had said theres

10 million parcels out there we narrowed it down

11 considerably And maybe were getting ahead of

12 ourselves Maybe this an issue for the discovery

13 commissioner

1.4 want to try and not reduce the cost to your

15 clients and the State but to try and find measurable

16 meaningful statistical standpoint that would assist

17 you in validating your argument and reducing the burden

18 to all the parties

19 MS FULSTONE My clients agree completely

20 Its okay with us if you want to reduce the costs to the

21 plaintiffs in this case

22 THE COURT Both sides

23 MS FULSTONE Both sides as well Since

24 speak for the plaintiffs can only speak for the

25 plaintiffs
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But yes think that whether its matter of

counsel getting together or Im not sure its

something you can do in open court but agree

completely We should narrow the discovery It

shouldnt just be discovery without bar without any

limitation It should be focused on the issues and

proceed in very limited fashion

THE COURT What Im contemplating is

discovery plan along the lines of federal court

10 Something more than just boilerplate thats filed in the

11 state court here Something more discreet And its in

12 the fields of Incline

13 Thank you Ms Fulstone

14 Mr Creekman

15 MR CREEKMAN With all due respect feel

16 that Your Honor is somewhat placing the cart before the

17 horse here am of the firm belief that this Court is

18 without jurisdiction because as we made introductions

19 we saw that Ms Fulstone was here on behalf of the

20 Village League Im here on behalf of Washoe County the

21 Washoe County Assessor and the Washoe County Treasurer

22 and Mr Belcourt is here behalf of the State of Nevada

23 What is most revealing in this case is he or she who is

24 not here And thats the Douglas County Assessor

25 am happy to enter into discovery plan after
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Ms Fulstone if she can effectuates service on Douglas

County

It is fundamentally unfair for this proceeding

to continue through discovery and toward resolution

without Douglas Countys participation in this case And

thats because the Nevada Supreme Court last October

the 30th in an equalization decision acknowledged that

where equalization is at issue the decisionmaker has

two options Your Honor They can raise the property

10 thats valued too low or they can lower the value of the

11 property thats raised too high

12 Without Douglas Countys involvement in this

13 case You have no jurisdiction over Douglas County

14 THE COURT Whats the status of the hearing in

15 Douglas County

16 MR CREEKMAN There is no hearing Your Honor

17 in Douglas County

18 THE COURT thought there was lawsuit Let

19 me hear from Ms Fulstone Isnt there some proceeding

20 in front of Judge Russell

21 MS FULSTONE Theres proceeding There are

22 all kinds of proceedings here think the one youre

23 asking about was the one in which think the order was

24 issued on October 30th which was remand from the

25 supreme court to the State Board of Equalization
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regarding the Washoe Countys geographio equalization

decision in 2006 That matter went before the State

Board of Equalization on July 20th The State Board of

Equalization affirmed the county boards decision And

now were awaiting written decision from the state

board And at that point the county will presumably

appeal

So that one is at that stage now

Taxpayers have also brought mandamus action

10 which has been assigned to Judge Adams to compel the

11 payment the treasurer to pay the refunds that are due

12 based on the county boards decision in 2006

13 Now that theres no stay of that decision its

14 our position that those refunds should be paid and paid

15 promptly

16 In front of Judge Russell we also have several

17 cases We have -- and the case you may be thinking of

18 We have case that we just filed that has to do with

19 08-09 because that decision was just made in April by

20 the state board We have consolidated cases for 06-07

21 and 0708 which are judicial review cases Then we

22 have an equalization case for the 07 tax year

23 In 07 the county board did not do the

24 geographic equalization so we went to the state board to

25 get equalization We took that case to Judge Russell

Jt.App.238



That decision was dismissed in part Part of

the dismissal is now on appeal to the supreme court And

then the other portion of the case was remanded to the

state board And that remand is scheduled to be heard

this coming Wednesday

THE COURT Thank you

MS FULSTONE Dont know where that gets us

here but thats the state of events

THE COURT Address Mr Creekmans contention

10 that the Douglas County Assessor is an indispensable

11 party to the case

12 MS FULSTONE Well my understanding --

13 THE COURT It makes sense

14 MS FULSTONE You know think on the surface

15 it makes sense but then if you go back and look at what

16 it is that this action is trying to do think the

17 Douglas County Assessor is not an indispensable party

18 not even necessary or even probably proper party

19 This is mandamus action to compel the State

20 Board of Equalization to equalize between Douglas and

21 Washoe The idea of doing some discovery was so there

22 could be some guidance given to the state board

23 Clearly the state boards duty is not

24 discretionary one It has statutory duty to equalize

25 statewide That would be equalizing between Douglas and
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Washoe County among other things But in this

particular case thats its duty

How it performs that duty is somewhat

discretionary but certainly to the extent that there can

be guidelines for that that facilitate getting this thing

decided and over with rather than send it back which

the court could to do today and then have the State

Board of Equalization continue to flounder as they have

in the past with equalization issues and then back to

10 you and then back there and continually back and around

11 the idea was to get some of the facts out to have the

12 court give the State Board of Equalization some guidance

13 Douglas County comes into the matter before the

14 state board not before this court This court isnt

15 going to order Douglas County to do anything mean the

16 idea here was to order the state board to equalize to

17 perform its duty of equalization When you get to the

18 state board then and you know Douglas County would

19 certainly be involved and if in fact the state board

20 determined as guess it theoretically could to

21 increase valuations in Douglas County then the Douglas

22 County taxpayers would be involved The Douglas County

23 Assessor probably as well but more importantly the

24 Douglas County taxpayers

25 This court isnt going to increase anybodys
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taxes

THE COURT Not in Douglas County

MS FULSTONE Not in Douglas and dont

think in Washoe County either

THE COURT Let me hear from Mr Belcourt

MR BELCOURT Thank you Your Honor

Let me talk about what Ms Fulstone is

proposing dont think any discovery whatsoever is

needed If this court decides that you know that it

10 has all the necessary parties before it and decides that

11 the duty was not fulfilled of equalizing and you know

12 that its within its jurisdiction to do that then the

13 equalization process has to be handled by the state board

14 itself

15 Let me just correct some characterization that

16 Ms Fulstone put on this The state board has in recent

17 years met and discussed well is there need to

18 equalize And they havent identified an equalization

19 problem Confronted with additional -- and you know the

20 supreme court decision has come down They have set

21 about doing regulations and those have not gone to the

22 Legislative Counsel Bureau yet for approval But there

23 have been two workshops on that And the Village League

24 has participated as have other taxpayers and the

25 assessors believe other taxpayers

11
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The whole thing about having mandatory duty

to do something is once you undertake that duty how you

go about it is where youve got discretion And this

court dont believe can control that discretion in

advance

If the state board meets and does something

that is outside the law then this board can intercede

but if it doesnt if its acting within the law that

discretion is within the state board to do so And the

10 challenges to those acts of discretion may not lay in

11 mandamus because its discretionary duty

12 dont know why we would need to do discovery

13 to control in advance what the state board is going to

14 do If this court really finds that the state board has

15 to do the duty and theyve got the parties before

16 them -- Im not saying that you have them would like

17 to have Mr Creekmans position fully imbedded

18 But if you do then the state board equalizes

19 And the state board doesnt equalize between property

20 owners in two different counties Its statewide duty

21 under 361.395 Thats what were talking about here

22 There are duties under 361.355 and 361.356

23 Those are not before this court because the supreme

24 court didnt address those in terms of what the next

25 action has to be

12
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Under 395 that doesnt involve the parties

you know between property owners in different areas

contesting mean basically the statewide

equalization guess would like to liken it to trueing

wheel Youve got wheel that you dont just deal

with two spokes in the wheel The statewide equalization

process is holistic Its real frightening obligation

to have to equalize the whole state And thats probably

why were trying to go to regulations and getting them to

10 determine now what that process involves

11 The legislature this statute 395 was enacted

12 dont know how many years ago and it was under

13 different configuration of agencies You have the State

14 Board of Equalization operating as the tax commission

15 with different hats

16 It is problematic statute The regulations

17 may address it but when we mention that the state board

18 is entertaining as understand it the possibility of

19 convening meeting concerning not 03-04 because

20 thats before this court but concerning the current tax

21 year which would involve the assessor So theyre still

22 exploring the process But think the decision if it

23 were to go is up to agency And this court can act if

24 the agency is violating the law and again all the

25 preconditions for mandamus or prohibition or whatever

13
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bases for that action are there

2- THE COURT Thank you

Ms Fulstone

Ill get to you Mr Creekman

MR CREEKMAN Okay Thank you

THE COURT The sun will not set today until

Ive given everybody an opportunity to say what they want

to say

Go ahead Ms Fulstone

10 MS FULSTONE Mr Belcourt says the State

11 Board of Equalization has met and looked at equalization

12 The only publicly-noticed hearing that Im aware of where

13 they met and looked at equalization was when Judge

14 Griffin remanded the 2004-5 case to them for

15 equalization And they basically threw up their hands

16 and said lets table this for another meeting At which

17 point Judge Griffin took it back and the parties

18 appealed it to the supreme court and the supreme court

19 decided and didnt breach the equalization issue because

20 of the evaluation issues

21 If its met and looked at equalization it has

22 not done so in publicly-noticed hearing as required by

23 law

24 You know Mr Belcourt says its 395 361.395 is

25 problematic statute Its not really problematic

14
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statute Its very clear statute It says the state

board will meet on an annual basis and engage in

statewide equalization

Were not here about the duty of statewide

equalization going forward Were not here about the

regulations that the state board of Equalization is

trying to develop in order to perform this statewide duty

of equalization By law if they adopt those regulations

now were talking here about equalization in 2003-2004

10 So they cant take regulations that they adopt now and go

11 back and say okay were going to use these regulations

12 to deal with this seven eight-year-old equalization

13 issue Were not dealing with statewide equalization

14 This is not an action to compel the State Board

15 of Equalization to equalize statewide for the 20032 004

16 tax year and going forward but essentially to equalize

17 for the Lake Tahoe area The equalization issues that we

18 raised then which were ignored and which have been

19 pretty much validated by the Lake Tahoe study And

20 dont think anybody on any side here would even deny the

21 lack of equalization between Douglas County and Washoe

22 County

23 dont want to get us sidetracked The issue

24 of whether the Douglas County Assessor needs standing

25 here mean if he needs standing well bring him in

15
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dont think this case in its present posture requires the

participation of the Douglas County Assessor

THE COURT Thank you

Mr Creekman

MR CREEKMAN would take Ms Fulstone up on

her offer If you need standing well bring him in

suggest that she serve or attempt to serve Douglas County

with respect to this case and see what sort of response

she receives from Douglas County Until that time no

10 discovery is necessary

11 will point the Courts attention to my belief

12 that the state board has no authority over Douglas

13 County either at the present time relative to the

14 2003-2004 values And thats because of the process of

15 statewide equalization which necessarily includes

16 equalization on microcosm level has already occurred

17 for this tax year And it occurred under chapter of

18 the tax code which coincidentally falls in section

19 called Equalization of Assessment Among the Several

20 Counties Thats found at 361.333

21 And the State Board of Equalization only

22 performs its function under 395 when the State Tax

23 Commission and the Department of Taxation under 361.333

24 are derelict in their duties or prior to if an extreme

25 problem is noticed or in response to petition -- prior

16
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to the completion of those ratio studies which by

operation of the completion of the studies and the

resulting conclusion that the assessed value to actual

value falls within range of 32 to 36 percent the

presumption is that equalization has occurred across the

state of Nevada

Thats what occurred with respect to this tax

year Thats what occurs with respect to every tax year

The State Board of Equalization acting under

10 395 when they do so only has jurisdiction in the world

11 of equalizatiQn with respect to the current tax year

12 The statutory scheme under 333 with respect to these

13 ratio studies is prospective operation and

14 conclusion Ive reached by virtue of the relief thats

15 granted when property is out of equalization its

16 applied to the succeeding tax list and the succeeding tax

17 rolls

18 There is no problem with regard to equalization

19 issues in this case as between Douglas and Washoe County

20 because the issue has already been taken care of

21 Furthermore think it would be interesting to

22 ascertain the extent to which these plaintiffs availed

23 themselves of other remedies which may have once been

24 available to them Particularly the remedy that is

25 specific to dispute as between property owner in one

17
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county and property owner in another county

When property owner in one county is it

dissatisfied that his or her assessment is excessive

relative to the next county there is detailed

statutory procedure that that property owner can follow

dont believe it was followed in this particular case

And backing up to Your Honors comment on Judge

Russells order in the case involving the 07-08 values

want Your Honor to be aware that Judge Russell has

10 concluded just as Ive represented to the Court in that

11 order remanding to the State Board of Equalization he

12 said NRS 361.333 sets forth the procedure whereby the

13 taxation shall ensure that the assessed value of each

14 type or class of property for one county is equalized

15 with the same type Or class of property with the

16 remaining counties in the state

17 The DOT meaning taxation is to prepare

18 study as set forth in the statute to ensure the equality

19 of assessment If theres exists an under-assessment or

20 an over-assessment the DOT shall order the board to

21 conduct an appraisal and so on and so forth

22 This is the statutory procedure to be

23 followed said Judge Russell

24 Under 395 and again thats the

25 equalization statute the state board has duty to

18
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equalize property valuations throughout the state

Further 400 requires separate from the equalization

duty to hear appeals

Your Honor full and complete relief cannot be

afforded in this case without Douglas Countys

participation It is fundamentally proceeding

prejudicial to Washoe County tor Your Honor to order this

case to be sent back to the State Board of Equalization

for equalization when that function has already been

10 performed its already been performed in compliance with

11 the statute with the resulting conclusion that there is

12 no equalization problem as between Douglas and Washoe

13 County

14 Rule 19 requires the exercise of equity in good

15 conscious in deciding these issues Once again Your

16 Honor it is simply inequitable and frankly

17 unconscionable for this proceeding to continue without

18 at minimum attempting to effectuate service on Douglas

19 County to bring Douglas County into this proceeding with

20 full party status You have no jurisdiction over them at

21 the present time nor believe does the State Board of

22 Equalization

23 THE COURT All right

24 Mr Belcourt

25 MR BELCOURT just would like to respond to

19
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some of what Ms Fulstone said

One Im not necessarily advocating that this

court wait for the state board to do regulations but it

certainly could apply procedural regulations to the

current instance if it chose to cant tell the state

board what to do even though advise it from time to

time

Im not the regular board counsel They

certainly make their own minds up even with the advice

10 of counsel and of course follow the law in all cases

11 THE COURT Of course

12 MR BELCOURT But anyway with that being

13 said they have actually and talked about equalization

14 Whether Ms Fulstone was given the agenda dont know

15 know in at least one case where reviewed the record

16 where they did talk about it

17 But the important thing is that this court if

18 it decides if it is going down the path of limiting this

19 to you know Washoe County-Douglas County-Lake

20 properties-issue that is controlling if youre

21 telling the state board that well you can only look at

22 these properties that is controlling their discretion

23 Thats violation of principle of mandamus

24 that you can control discretion You can decide when

25 theres been abuse of discretion and act on that But to

20
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control with the discretion which -- in the statute its

discretion that the supreme court presumably had in

mind and that is go out and exercise your duty

Theyre saying that the supreme court felt

there was clear duty there They didnt tell the state

board this is how you do it Theres really actually

contrary to the briefs in this case thefes nothing of

what the supreme court says that tells the state board

how -to equalize

10 THE COURT Isnt that the problem though

11 They go down the state board says we dqnt understand

12 what were supposed to do And they just pass the buck

13 to the county Says well whatever we did is good

14 enough And it goes back up to the state back in court

15 again

16 MR BELCOURT If the state board hasnt

17 actually put pen to paper to do it then thats what the

18 supreme court is saying hasnt happened

19 You can scrutinize guess mean if theres

20 going to be discovery about anything it would be about

21 what the States board has done in the past And that

22 is did they actually met and talk about it We would

23 only have staff to talk about it because theres been

24 complete turnover in the state board membership

25 The determination of what their duties are it

21
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could be -- if this court wants to get legal brief on

what equalization means and then use that as guidance

you know that would be legal issue Do you feel

comfortable about that or you know you want to do that

in advance to get decision on what equalization means

before hand

But the fact of the matter is as Mr Creekman

mentioned the only equalization thats flushed out in

the statute is under 361.333 Its basically statistical

10 studies ratios of sales and so forth And also there

11 are procedures in there for the department to review

12 assessor practices

13 Thats kind of whats actually going into the

14 regulations for the state board thus far They obviously

15 arent finalized in the sense that they have been put to

16 the LCD You know in the workshop process that an

17 agency must go through to develop regulations involves

18 getting input from different people And the tendency

19 is the desire is to get consensus And you know

20 unless Im incorrect there is no consensus yet on the

21 regulations that the state board has in mind or not

22 has in mind has under consideration for doing the

23 equalization process

24 That could be direction in which to go if

25 Ms Fulstone can tell me yes they are willing to go

22
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along with the draft regulations that are in the process

Shes attended both meetings She testified there Were

modifications made pursuant to her or her clients views

If she can tell us that then you know maybe

we can go through the regulation process If the board

determines to make it applicable to the instant

litigation which were talking about procedural its

not substantive theres no due process issue in my

opinion with regard to having procedures in place If

10 the duties are in the statute we are just filling in the

11 blanks on the duty That would be way to go

12 But dont see doing lot of discovery to

13 determine is there an equalization process without any

14 state board you know input or involvement And they

15 really have to guide it think the court can guide the

16 state board as to what the law is but the state board

17 needs to be the ones who carry out the process

18 Again we have all five how many members do

19 we have Five members All five members have been there

20 for less than year and half So you dont have the

21 same board that was there when Judge Maddoxs remand

22 occurred There was meeting in 2007 where the state

23 board discussed equalization Maybe it wasnt agendized

24 as clearly as it should have been but they did discuss

25 it dont remember what they discussed in 2008 2009
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theyre talking about different expanded meeting And

its occurring little later than expected under the

law but it would occur anyway

But my opinion is that there could be --

theres something -- discovery and trying to control the

state board discretion even before they have chance to

act pursuant to the supreme court decision and this

courts follow-on decision is inappropriate It doesnt

meet the requirements for mandamus

10 And we also dont know -- think Ms Fulstone

11 is presuming that Douglas County is right on the money

12 and Washoe County is high in terms of valudtion They

13 could come out with different opinion at the state

14 board if there is difference if there is lack of

15 equalization dont think there has been

16 determination in the record in this case that there has

17 been lack of equalization

18 THE COURT When is the board likely to act on

19 these regulations

20 MR BELCOURT Well just called over to the

21 staff and the think that theyre going to do

22 another workshop or two Obviously think the main

23 holdouts in terms of consensus have been the Village

24 League and the members

25 THE COURT Have they been invited to be part

24
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of the process

MR BELCOURT Of course Its public

workshop And think Assessor Wilson was at the last

one and maybe the first one There have been two They

were in January and February dont know if there was

third Of course they would be able to participate

And again we dont really have any guidance

from the supreme court yet on what they feel the

statewide equalization process should look like

10 THE COURT How do you expect to get that

11 guidance In what form

12 MR BELCOURT dont expect to get it Not

13 until

14 THE COURT Then what are we waiting for

15 MR BELCOURT Well think the state board

16 looks at can look at how other jurisdictions do it

17 They have right now process that carries over some of

18 the ratio studies and some of the other statistical

19 analyses that are done under 333 by the department

20 Theyre looking at that But also in the draft

21 regulations they have they also envision looking at

22 evaluating the methods that are being used in the

23 process

24 That was as result of concerns raised by the

25 Village League So thats what theyre looking at

25
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There is proposal in the works it just isnt

law yet And think that perhaps you know some

agencies are reluctant to go forward with regs but this

procedure could help that process go forward

THE COURT What procedure

MR BELCOURT This court action right now

The immediacy of this But dont pretend to say that

theyre going to But if they get together and nothing

happens you know this court could conceivably retain

10 jurisdiction or it could come forward on follow-up

11 procedure if thats warranted

12 THE COURT The problem have Mr Belcourt

13 is this court already has jurisdiction The court has

14 this case remanded back from the Nevada Supreme Court

15 saying do something And intend to do something

16 When the Nevada Supreme Court remands the case

17 back with instructions the court follows those

18 instructions

19 asked both sides to brief to the court what

20 they thought the Nevada Supreme Court meant by its order

21 And appreciated the briefs And they were well

22 researched well thought out vigorously advocated on

23 behalf of both sides or all sides the state as well as

24 the county and the plaintiffs

25 My dilemma is threefold

26
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Its all right Mr Belcourt you can stand

down

MR BELCOURT Ill listen

THE COURT This is not profound so you dont

have to write this down

can either do something now We have an

amended complaint We can ask for response the

motions to dismiss lack of jurisdiction we can go

through civil procedure

10 can do something later which is wait until

11 the state board meets where draft regulations are

12 discussed that are under consideration are discussed

13 maybe even go to the LCB maybe go to some committee

14 maybe get adopted maybe the plaintiffs are invited to

15 have their input in the regulations and then see what

16 comes out of that before act

17 Or do nothing and let things swing in the

18 wind And thats just not my DNA

19 MR BELCOURT Your Honor understand that

20 THE COURT So Im asking what do you think

21 MR BELCOURT My thinking is we need an

22 answer

23 THE COURT dont want to waste anybodys

24 time If your position is that the plaintiffs concerns

25 can be adequately addressed by their participation in

27
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this regulatory process perhaps this courts discretion

is better exercised in not interfering with that process

And Im more than willing -- actually not more

than willing Im required by case law to defer to these

agencies because they do have that expertise

certainly feel that no court is in position

to tell the assessor or the state board how to exercise

their discretion As you pointed out all the plaintiffs

are saying here is exercise it pursuant to statute

10 pursuant to law They claim you havent They claim

11 that you are -- but want to its incumbent upon the

12 court to give you an opportunity to do your job before

13 come in and say you havent

14 So want to give you that opportunity

15 MR BELCOURT Thank you Your Honor

16 You know guess what would say is Im not

17 one to delay things just for the sake of delay Im

18 certainly not going

19 THE COURT But if delay resolves these

20 matters perhaps that is the more prudent course of

21 action

22 MR BELCOURT My hope would be that -- and if

23 this court wants to give Ms Fulstone an opportunity to

24 indicate whether she feels the regulation process will

25 satisfy her clients concerns because you know

28
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understand an agency could adopt something without all

the interested stakeholders you know having agreement

with it

THE COURT understand

MR BELCOURT If shes willing to do that

maybe that would be good process If shes not we can

proceed to answer the complaint do dispositive motions

and maybe -- dont want to rush into discovery

dont see point in discovery at all unless possibly if

10 theres an issue about whether mean if the court

11 wants to know whether the state board actually has done

12 anything in the past we certainly can produce that

13 produced information on that one agenda in

14 the Marvin case think it was the Marvin case The

15 agenda where they did talk about equalization And they

16 looked at Douglas County and Washoe County They havent

17 been presented with information about -- they werent

18 presented information about Clark County but thats

19 something in my opinion the statute calls for or the

20 other 15 counties and Carson City

21 So but if we can go forward with process

22 that -- you know theres no compelling the state board

23 to make it retroactive It would be something that if

24 they got input from the taxpayers that would be workable

25 for them And they can go to LCB and LCB would
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obviously have to pass on the legality which think is

legal but Im not with that office

That would be way to go but if theyre not

seeing that as way to go think the process will

still happen They will still do the workshops and they

will still meet with the assessors for the coming year

And we can see how that worked out And that might be

template for going back to 03-04 if it gets to that

point Go retro and saying this is how we do

10 equalization for 0304
11 view those two alternatives as better than

12 you know undertaking some kind of discovery process that

13 who knows where it will lead and its expensive and time

14 consuming just went through that with another

15 litigation with the same opponent

16 So that would be my motion

17 THE COURT All right Let me hear from

18 Mr Creekman

19 MR CREEKMAN You know Your Honor it

20 continues to be my belief not only based on the

21 necessary and indispensable party argument but also on

22 general principles of associational and organizational

23 standing that theres no jurisdiction here whatsoever

24 If there is any jurisdiction in this court

25 its clear to me that the underlying issues are
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ultimately only going to be resolved with some degree of

finality by the supreme court of the state of Nevada

THE COURT Thats good conclusion

MR CREEKMAN It is absolutely clear to me

And this case lets forget about the fact

just temporarily that this involves property tax issues

as between Douglas and Washoe County lets forget about

the fact that the Department of Taxation the State Tax

Commission and the State Board of Equalization have or

10 havent adopted regulations in this area and that have or

11 havent agendized issues of equalization

12 Lets forget about all that and lets look at

13 what this case really is This is request for an

14 injunction to send something to state board Forget

t5 about the substance of what the state board does Its

16 simple relatively speaking case involving injunctive

17 relief

18 There are standards applicable to requests for

19 injunctive relief that have been adopted by our supreme

20 court and which Your Honor and all the district court

21 judges here in this building are obligated to follow

22 So once again am not conceding that theres

23 any jurisdiction in this court In fact think just the

24 opposite In fact Im so adamant about it have ready

25 to file motion to dismiss based on the lack of
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necessary and indispensable parties in this case

But if Your Honor disagrees with my position

with respect to the jurisdictional concerns treat the

case as simple request for injunctive relief And

analyze the request for injunctive relief against the

standards for injunctive relief whether theres an

adequate legal remedy irreparable harm and balance of

the hardships relatively straightforward standards

against which Your Honor balances the facts and makes

10 your decision and decide whether the case appropriately

11 goes to the state board or doesnt go to the state board

12 But beyond that dont see any need for

13 detailed discovery in this case assuming once again the

14 jurisdiction does exist

15 really think we need to enter this with our

16 eyes wide open and with focus on the Village League

17 and the Village League in the past in response to the

18 Basque decision the Department of Taxation and the Tax

19 Commission adopted additional regulations governing the

20 exercise of the assessors discretion in assessing

21 properties

22 Immediately upon doing so the Village League

23 has brought an action challenging the validity of those

24 regulations here in the Second Judicial District Court

25 That is pending with respect to those regulations
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really think that past performance is an

indicator of future behavior and leads to the veracity

of my conclusion and belief that this wont ultimately be

resolved by Your Honor It has to end up in the supreme

court And suggest we find way to get it there --

once again assuming the jurisdiction exists in this

court point will not concede as rapidly as

possible

THE COURT All right This is what Im going

10 to do here Im going to allow -- disagree with you

11 Counsel The amended complaint this isnt asking for

12 injunctive relief Maybe its injunctive relief in

13 extraordinary red clothing but the amended petition is

14 for mandamus

15 MR CREEKMAN Its nonetheless form of

16 equity Your Honor

17 THE COURT No question about that

18 MR CREEKMAN At least one of the same

19 standards applies The No adequate legal remedy

20 THE COURT Well thats an additional standard

21 Yes thats correct

22 What Im going to do is allow -- at least get

23 us in procedural posture to proceed

24 Well have an answer to the amended complaint

25 motion to dismiss filed Whatever this court does
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its going to have to do on the record anyway So today

is not the time to make these rulings want to give

both sides an opportunity to meet and contest the other

sides positions Make better record than what we have

here today And then Ill make ruling with respect to

the instructions of the Nevada Supreme Court

And.that is before we -- that will allow us at

least to make the record before we launch off into 9000

depositions And see Ms Ingemansons nodding there

10 as Im sure Mr Wilson agrees on this point There might

11 be agreement there

12 MS FULSTONE just want to ask one thing

13 It may be the courts practice Im just not familiar

14 with it Im assuming theyre going to file motions

15 with answers or just motions But when everything is

16 briefed and the court is prepared to rule will we have

17 another opportunity to argue rather than just decide it

18 on the papers

19 THE COURT Correct This is an important

20 case

21 These are good lawyers on both sides of this

22 case It doesnt make the judges job any easier But

23 want to give both sides every opportunity to put on the

24 record or put in the record their positions And so

25 certainly after the briefing answers on motions to
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dismiss well come in and address those and Ill be in

better position-to help guide this litigation

It certainly would be might be wishful

thinking but certainly would be benefit if we could

corral all of these horses into one corral instead of

having these litigations in Department And these are

good judges no question about it But in order to bring

some finality to this important issue it certainly would

behoove the court to work with or to speak with one

10 voice as Mr Creekman did This is eventually going to

11 get to the supreme court Might as well get there in one

12 wagon so to speak And dont know how thats going

13 to -- how thats going to occur

14 Other than Department are there any other

15 cases filed in this district court

16 MS FULSTONE Theres another case thats

17 before you and thats essentially breach of contract

18 case over the settlement of some of the 06 individual

19 taxpayer cases Then there are cases before Judge

20 Russell and there is also the 08-09 case assigned to

21 Judge Wilson

22 So we have Wilson Adams Russell and

23 Flanagan

24 THE COURT Well thats good

25 MS FULSTONE And we have case in federal
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court as well

MR CREEKMAN At the Ninth Circuit Your

Honor And another most likely although the client

hasnt yet made the decision another on the way

THE COURT Well cant deal with things that

arent here

MR CREEKMAN Nonetheless just want you to

know there is the continuing possibility of more

litigation

10 THE COURT It may not surprise anybody but

11 would expect that Not in this particular case but

12 thats the business were in

13 All right Ive said enough

14 MS FULSTONE Just to respond to your

15 suggestion If there were any way as you put it to

16 corral them before one judge it would certainly be

17 satisfactory to the plaintiffs that represent

18 THE COURT The problem we have here is that

19 youre going to have four different judges If this

20 happens thinking its great judge great idea to give

21 it to four other judges So some other judge than this

22 one

23 All right For our purposes here today lets

24 just proceed on normal path of civil procedure Lets

25 get an answer to the amended complaint or motion to

36

Jt.App.266



dismiss Lets get some briefing on that Once the dust

is settled in short order want to hold hearing in

oral arguments

And what will suggest to my judicial

colleagues is that we take look at how far along each

case is and make recommendation perhaps to the supreme

court have the supreme court make decision as to which

judge or to consolidate these cases

Go ahead Ms Fuistone

10 MS FULSTONE Just one suggestion think it

11 might facilitate and its littlp bit outside the

12 procedure

13 THE COURT Its Friday afternoon We do that

14 all the time

15 MS FULSTONE When theres complaint

16 theres either an answer or motion to dismiss If you

17 file motion to dismiss you dont have to file an

18 answer

19 In this case could we have answers along with

20 motion to dismiss We can agree that it wont trigger

21 discovery But if we had answers at least then the

22 court and the parties would be aware of all the

23 affirmative defenses that are going to be asserted And

24 there really wouldnt be any prejudice to anybody It

25 would simply when the motions were decided and if the
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case is dismissed for lack of jurisdiction its kind of

no harm/no foul and if the jurisdiction motion was

denied and the case proceeded they wouldnt then be

waiting for an answer

Thats all Im suggesting

THE COURT All right

Mr Creekman

MR CREEKMAN Your Honor would disagree

that there wouldnt be any prejudice because the right

10 to file motion to dismiss is substantive right of the

11 client

12 THE COURT think what she is suggesting is

13 that you piggyback any answer to that motion

14 MR CREEKMAN And believe thats violative

15 of substantive right particularly with all the

16 parallel litigation going on in all of these courts

17 And with respect to that point want Your

18 Honor to keep in mind that precisely the same issues are

19 arising not with these plaintiffs but with other

20 similarly so they feel situated plaintiffs in Clark

21 County and the HAD and Nye County in the Fifth Judicial

22 District Court These are issues and statutes of

23 statewide applicability and statewide concern

24 This litigation as against taxing authorities

25 is trend The exponential increase in litigation
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against taxing authorities is nationwide trend

dont care about whats happening in California Oregon

Alabama or Mississippi Just commenting that it is going

on But what do care about is whats occurring in

Nevada with respect to the operations of the State

Department of Taxation the Nevada Tax Commission and

the Nevada Department of Equalization operating under the

same statutes

So want Your Honor to remain aware or

10 cognizant at least of the fact that these issues are

11 brewing with each meeting of the administratiye bodies

12 with each meeting of the administrative staff to the

13 Department of Taxation and probably with each convening

14 of district court either in one or the other JDs here

15 in the state of Nevada They are percolatinq their way

16 through the system Maybe as result of some of the

17 other litigation well get some answers to the big

18 questions in this or the other cases

19 But do please keep that fact in mind

20 THE COURT Well Im not going to be persuaded

21 by any sort of common knowledge Im not going to be

22 persuaded by any public opinion or public groundswell or

23 political theories espoused by certain elements

24 Just minute Mr Creekman

25 This is court of statewide jurisdiction
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This is state trial court And we will address all

claims that are brought in front of us not things that

are percolating through not trends throughout the

country all legal claims and legal defenses that are

submitted before it And nothing more

And we will be persuaded by nothing other than

the controlling law of the state of Nevada and any

applicable federal law that may be persuasive thereon

and the facts that are brought before it by the parties

10 period

11 MR CREEKMAN wasnt suggesting otherwjse

12 Your Honor was just asking that you remain cognizant

13 of such with respect to your decision as to what to

14 obligate us to answer the complaint while simultaneously

15 exercising any other rights that we might have available

16 to us under the Nevada Rules of Civil Procedure

17 THE COURT All right Thank you very much

18 Ill take that under consideration

19 Mr Belcourt

20 MR BELCOURT Your Honor guess would only

21 be concerned if the answer would be somehow waiver you

22 know jurisdictional defects Thats the concern would

23 have of that

24 THE COURT All right Thank you

25 appreciate that
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All right This is what Ill do Ill ask

that -- lets see We have this electronically filed

time stamped June 19th 2009 334 so clearly the time

is spent

So Miss Clerk will order that any

responsive motions whether its Im not going to

dictate what the defendants are to file -- but any

responsive motions to the amended complaint filed on

June 19th shall be filed in 20 days

10 And Miss Clerk when is 20 days dont want

11 it to land on weekend

12 THE CLERK October 15th which is --

13 THE COURT Thats Thursday Thats fine

14 THE CLERK Okay

15 THE COURT And then we will just follow the

16 local rules with respect to responses and replies And

17 then Ill take it under submission

18 promise both sides well set an oral argument

19 before make ruling so can hear both sides And we

20 will take it one step at time

21 All right Ms Fulstone anything further

22 MS FULSTONE No Your Honor Thank you

23 THE COURT All right Thank you very much

24 Mr Creekman anything further

25 MR CREEKMAN Nothing for me
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MR BELCOURT Nothing for me

THE COURT Its pleasure Always

pleasure All right

Well this courts in recess then

Proceedings Concluded
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STATE OF NEVADA
ss

COUNTY OF WASHOE

EVELYN STUBBS certified court reporter

of the Second Judicial District Court of the State of

Nevada in and for the County of Washoe do hereby

certify

That as such reporter was present in

Department No of the above court on FRIDAY SEPTEMBER

10 25 2009 at the hour of 230 p.m of said day and

11 then and there took stenotype notes of the proceedings

12 had and testimony given therein upon the case of VILLAGE

13 LEAGUE ET AL Plaintiff vs DEPARTMENT OF TAXATION ET

14 AL Defendant Case No CVO3-06922

15 That the foregoing transcript consisting

16 of pages numbered to 42 inclusive is full true and

17 correct transcript of my said stenotype notes so taken

18 as aforesaid and is full true and correct statement

19 of the proceedings had and testimony given therein upon

20 the above-entitled action to the best of my knowledge

21 skill and ability

22 DATED At Reno Nevada this 9th day of

23 October 2009

24

25 EVELYN STUBBS CCR 356
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Nevada Bar No 2658
DEONNE CONTINE Deputy Attorney General

Nevada Bar No 9552
100 North Carson Street

Carson City Nevada 89701-4717

775 684-1206

Attorneys for State Board of Equalization

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

VILLAGE LEAGUE TO SAVE INCLINE
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Background and Procedural History

In November of 2003 The Village League to Save Incline Assets Inc Village League

filed its Complaint for Declaratory and Related Relief against the Department of Taxation the

Nevada Tax Commission the State Board of Equalization the Washoe County Assessor and

Washoe County Treasurer Complaint Village Leagues Complaint sought declaratory and

injunctive relief regarding the property tax assessment methods of the Washoe County

Assessor and alleged that the Nevada Tax Commission and State Board of Equalization failed

to carry out their duties under the Nevada Constitution and NRS Chapter 361 Defendants

moved for dismissal of all causes of action because Village League failed to exhaust its

10 administrative remedies prior to bringing suit On June 2004 the District Court Granted

11 Defendants Motion to Dismiss in its entirety Village League appealed the case to the

12 Nevada Supreme Court

13 On March 19 2009 the Nevada Supreme Court issued an Order Affirming in Part

14 Reversing In Part and Remanding Remand Order for further proceedings on the equalization

15 claim While agreeing with the District Courts determination that the Village League was

16 required to exhaust administrative remedies prior to bringing suit in its Remand Order the

17 Court noted that It is not clear however that Village League had available any means to

18 administratively challenge the State Board of Equalizations alleged failures to carry out its

19 equalization duties Remand Order page

20 Based on the perceived lack of an administrative remedy by the Supreme Court this

21 case was remanded as the Courts order states insofar as Village League alleged that the

22 State Board failed to perform an act required by law and sought an order directing that acts

23 performance such was appropriately raised in its district court complaint

24 On June 19 2009 Village League amended its Complaint and on September 25 2009

25 this Court held status hearing in which it gave the parties until October 15 2009 to respond

26 to Village Leagues Amended Complaint/Petition for Writ of Mandamus This motion is the

27 State Boards response
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II Legal Argument

Village League is Not Entitled To Mandamus Relief on its 2003 Lawsuit

While the Nevada Supreme Court remanded this case on the issue of whether the

lower court should have proceeded to determine whether Village Leagues claim for injunctive

relief was viable the Supreme Court cited to NRS 34.160 which seems to suggest although

writ has never been requested with respect to the instant matter until Village League filed its

Amended Complaint on June 19 2009 that the Supreme Court may have intended that writ

standard apply NRS 34.160 states in pertinent part

The writ may be issued by the Supreme Court district court or judge of the

district court to compel the performance of an act which the law especially
10

enjoins as duty resulting from an office trust or station

11 Mandamus relief like injunctive relief is an extraordinary remedy and mandamus will

12 issue only when the right to the relief requested is clear and the petitioners have no plain

13 speedy and adequate remedy in the ordinary course of law Gumm ex ret Gumm Nevada

14 Dept of Educ 113 P.3d 853 856 121 Nev 371 375 2005 In this case there was no clear

15 duty related to general equalization in 2003 and the Village League is not entitled to the relief

16 requested Accordingly mandamus relief is not available in this case

17 Clear Duty Reguirement

18 The cases cited in the Nevada Supreme Court Remand Order may give some

19 guidance on the type of standard or duty needed for mandamus to issue First the Court

20 cited Idaho Tax Commn Staker 104 Idaho 734 663 P.2d 270 1982 That case involved

21 an injunction action by the Idaho Tax Commission which equalized in its capacity as the

22 Idaho State Board of Equalization Pursuant to statute that has since been repealed

23 former IC 63-605 enacted in 1969 repealed by S.L 1996 ch 98 eff Jan 1997 as

24 an equalization measure the Commission had sent directive to local auditors to change the

25 values on the rolls Not all of the auditors complied with the order and the Idaho Supreme

26 Court granted writ of mandate requiring the auditors to comply with the Commissions

27 directive Idaho Tax Commn is fairly specific and factually distinguishable from the instant
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First the auditors in the Idaho case were to comply with specific directive under the

law namely change the values on the rolls Indeed Nevada courts have also granted

mandamus where public official has duty to comply with requirements that leave no

discretion to the public official See State Eggers 36 Nev 364 136 104 1913

Conversely while general equalization requirement is provided in NRS 361.3951 much

discretion is left to the State Board in fulfilling said duty Specifically NRS 361.3951

provides

NRS 361.395 Equalization of property values and review of tax rolls by
State Board of Equalization notice of proposed increase in valuation

10
During the annual session of the State Board of Equalization

beginning on the fourth Monday in March of each year the State
11 Board of Equalization shall

Equalize property valuations in the State
12 Review the tax rolls of the various counties as corrected by

the county boards of equalization thereof and raise or lower

equalizing and establishing the taxable value of the property for the

purpose of the valuations therein established by all the county
assessors and county boards of equalization and the Nevada Tax

Commission of any class or piece of property in whole or in part in

any county including those classes of property enumerated in NRS

16
361.320

17
Unlike the Idaho Tax Commn case where the auditors failed to comply with specific

18
directive it is within the State Boards discretion under NRS 361 .395 in equalizing to raise or

19
lower the values NRS 361.3951 Accordingly while duty exists to meet and equalize

20 how that duty is carried out is left to the discretion of the State Board.2

21
Additionally in its Remand Order the Supreme Court cited Fondren State Tax

22
Commission 350 So.2d 1329 Miss 1977 in which case private person Fondren sought

23 an injunction effectively barring collection of the assessed taxes by enjoining recapitulation of

24
_______________________

25 However prior to the Nevada Supreme Courts Decision in State ex rel State Sd of Equalization

Barta 124 Nev 58 188 P.3d 1092 1102 2008 and at the time that Village League filed the instant action the

26 State Board interpreted its function under NRS 361.395 as equalizing either by taxpayer appeal or in response to

correction by the county board Accordingly while established in 2008 by the Court in Barta in 2003 the State

27 Board did not understand the duty to equalize to include general equalization function

28 Cf NRS 361.333 which sets the procedure for Department of Taxation to equalization

assessments among the counties
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the rolls until they are in compliance with statutory law requiring equalization The Mississippi

Supreme Court found that Fondren had stated cause of action pursuant to statute that

conferred jurisdiction on courts over suits by taxpayers to restrain collection of taxes levied or

attempted to be collected without authority of law The duty of the Tax Commission the

breach of which was found could be basis for such an injunction was as follows as stated

in the Mississippi courts opinion

The Legislature has imposed the duty of enforcing this section on the State Tax

Commission Mississippi Code Annotated section 27-35-113 1972 reads in

part

It shall be the duty of the tax commission to carefully examine the recapitulations

of the assessment rolls of the counties when received to compare the assessed

10 valuation of the various classes of property in the respective counties to

11
investigate and determine if the assessed valuation of any classes of property in

any one or more counties of the state is not equal and uniform with the assessed

12 values fixed upon the same classes of property in other counties of the state and

ascertain if any class of property in any one or more counties is assessed for

13 less than the true value of the property

14 The same section goes on to give the Commission the authority to equalize

15 assessments among the counties The next section Mississippi Code Annotated section 27-

16 35-115 1972 instructs the Commission to report its determinations to the various boards of

17 supervisors The following section Mississippi Code Annotated section 27-35-117 1972

18 provides method for the boards of supervisors and for affected individuals to contest the

19 determination of the State Tax Commission However the final authority for determining

20 assessments rests with the Commission

21 Similarly the final authority for determining equalization lies with the State Board

22 However unlike the duty to equalize found in NRS 361.395 which simply states that the State

23 Board shall Equalize property valuations in the State the duty articulated in the Mississippi

24 statute is very clear and defined

25 Furthermore it was not until 2008 that Nevada case law specifically indicated that the

26 State Board had more general duty to equalize which involves something other than hearing

27 appeals or responding to issues as brought to it by the County Assessors or taxpayers State

28 ex ret State Bd of Equalization Barta 124 Nev 58 188 P.3d 1092 2008
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Consequently the State Board which consists of majority of newly appointed

members and until April 2009 did not have Chairperson has been working diligently

over the last several months to review and digest the relevant statutory provisions and the

State Board began the regulatory process to develop regulations on general equalization

pursuant to NRS 361 3953 While those regulations are not yet adopted they have assisted in

fleshing out the process of general equalization for the State Board members

Additionally Village Leagues claim that methodologies are the issue in this case is

erroneous.4 Indeed Village League misstates Barta because Barta says that uniform

methodology is the foundation for equalization not that uniform methodologies is all that is

10 needed for equalization State ex rel State Bd of Equalization Barta 124 Nev 58 188

11 P.3d 1092 1102 2008 Furthermore the Village League makes the unsupported assertion

12 that Douglas County used methodologies that have withstood some sort of legal challenge In

13 Bakst at fn 38 the court simply noted that Douglas County used different methodology for

14 determining the view effect on value State ex rel State Bd of Equalization Bakst 112 Nev

15 1403 148 P.3d 717 726 2006 The court rendered no opinion as to whether the

16 methodology was codified in statute or regulation In fact no action has ever determined

17 whether there was anymore regulatory support for Douglas Countys methods than there was

18 for Washoe Countys methods

19 Based on the foregoing while it has been made clear by the Court in Barta that there is

20 more generalized duty to equalize under NRS 361 .395 the procedure for complying with

21 that duty is being developed and is going through the regulatory process by the State Board

22 as they work to exercise their discretion in carrying out said duty Accordingly mandamus

23 should not issue at this time

24

25
_______________________

26 Regulation workshops related to equalization under NRS 361.395 were held on January 26 2009

February 26 2009 and May 2009

27 Village League states at page five line 27 of its Scope of Issues Brief that Equalization is

function of uniformity of valuation methodology However nowhere is such direction is found in either statute or

28 Nevada Supreme court holdings

Jt.App.279



Mandamus Should Not Issue Because Village League is Not Entitled

to The Relief Requested

In addition to showing clear duty the party requesting writ must show that it is

entitled by law to the relief it seeks State Daugherty 231 384 48 Nev 299 1924 See

also State ex rel Schaw Noyes 25 Nev 31 56 946 950 1899 This court has

also held that the writ should not issue unless the relators show clear legal right to the relief

demanded It is clear from Village Leagues Statement of Issues that it is not even seeking

NRS 361.395 equalization by the State Board nor is it seeking the original relief it sought with

respect to Lake Tahoe property in both Douglas and Washoe Counties What it seeks here is

the same remedy sought in Barta Bakst and the Village League case that was recently

10 remanded to the State Board of Equalization Village League wants land values reduced and

11 does not really care about general equalization as it believes general equalization is the same

12 as rolling back the values This is clear from the following request in its Scope of Issues brief

13 The State Board of Equalization must be directed to equalize all of Incline Village and Crystal

14 Bay for the 2003-2004 tax year by returning the land values to their 2002-2003 levels

15 Emphasis added Furthermore in its prayer for relief in its Amended Complaint Village

16 League asks That the Court issue peremptory writ of mandamus requiring the State Board

17 of Equalization to equalize the land portion of residential real property at Incline Village and

18 Crystal Bay to 2002-2003 values and to direct the payment of refunds Amended

19 Complaint line 20 Its next prayer for relief also seeks an order directing refund

20 Amended Complaint line 26

21 Simply put Village League does not want any equalization that would not include tax

22 rollback Village League is not entitled to such requested relief in mandamus because such

23 an order would eviscerate the discretion of the State Board in fulfilling its duty under NRS

24 361.395 Accordingly even if there was authority to issue writ to compel the State Board to

25 equalize there is no authority for this Court to mandate specific directions for the Board to

26 follow as requested by Village League Although mandamus could lie to compel public body

27 to perform duty mandamus cannot issue to control the exercise of the bodys discretion

28 while carrying out such duty State Boerlin 98 402 30 Nev 473 1908 see also
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Gragson Toco 90 Nev 131 133 520 P.2d 616 617 1974 As general rule while

mandamus will lie to enforce ministerial acts or duties and to require the exercise of

discretion it will not serve to control the discretion Accordingly mandamus relief as

requested by Village League is not permitted in this case

Mandamus Should Not Issue Because Primary Jurisdiction to

Equalize Should Be Left to the State Board

Finally even if mandamus could have been issued in 2003 to compel the State Board

to fulfill its general equalization duty under 361.395 this Court should not issue mandamus

now because the State Board is in the process of complying with its statutory duty under NRS

10 361.395 The doctrine of primary jurisdiction requires that courts should sometimes refrain

11 from exercising jurisdiction so that technical issues can first be determined by an

12 administrative agency Sports Form Inc Leroys Horse and Sports Place 108 Nev 37

13 823 P.2d 901 1992 In adopting the primary jurisdiction doctrine the Sports Form Inc

14 Court noted the two policies advanced by the traditional primary jurisdiction doctrine the

15 desire for uniformity of regulation and the need for an initial consideration by tribunal

16 with specialized knowledge citing Kapplemann Delta Air Lines 539 F.2d 165 168-169

17 C.A.D.C.1976 Indeed both policies would be served in this case by allowing the State

18 Board time to complete its adoption of regulations related to its duty under NRS 361.395 and

19 once it has completed them applying them in doing statewide equalization

20 III Conclusion

21 Mandamus cannot issue in this case because Village League cannot show that it has

22 clear legal right to the relief request Indeed an order to refund taxes paid as requested by

23 Village League is not possible because this Court has no authority to exercise its own

24 discretion for that of the public body being compelled to perform its duty Because Village

25 League is not entitled to the relief requested and because the doctrine of primary jurisdiction

26 III

27 III

28 III
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requires this Court to refrain from jurisdiction in this case Village Leagues Amended

Complaint should be dismissed and its Petition should be denied

DATED this 15th day of October 2009

CATHERINE CORTEZ MASTO
Attorney General

By /5/ Deonne Contine

DEONNE CONTINE
Nevada Bar No 9552

DENNIS BELCOURT
Nevada Bar No 2658

100 Carson Street

Carson City Nevada 89701-4717

775 684-1218
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AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that this document does not contain the social

security number of any person

DATED this 15th day of October 2009

CATHERINE CORTEZ MASTO

Attorney General

By Is Deonne Contine

DEONNEE.CONTINE
Nevada Bar No 9552

DENNIS BELCOURT
Nevada Bar No 2658

100 Carson Street

10 Carson City Nevada 89701-4717

775 684-1218

11 775 684-1156 fax

12 Attorneys for Defendants State Board of Equalization
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certify that am an employee of the State of Nevada Office of the Attorney General and that
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16
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17

MANDAMUS by causing to be delivered to the Nevada State Department of General Services

18
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20 Suellen Fulstone Esq
Morris Peterson

21 6100 Neil Road Suite 555

Reno Nevada 89511
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23 David Creekman Esq
Washoe County District Attorneys Office

24 Civil Division

Post Office Box 30083

25 Reno Nevada 89520
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775 337-5700
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

VILLAGE LEAGUE TO SAVE INCLINE

ASSETS INC Nevada non-profit corporation

on behalf of its members and others similarly

situated

Case No CVO3-06922
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MOTION TO DISMISS NRC 12b5 AND NRC 12bW4Il

AND MOTION TO STRIKE AMENDED COMPLAINTft4RCP 15

Respondents Washoe County along with the Washoe County Assessor and Treasurer by

and through their counsel of record Richard Gammick District Attorney of Washoe County

Nevada and David Creekmari Chief Deputy District Attorney herein provide this Court with

this Motion to Dismiss NRCP 12b5 and NRCP 12b6 and Motion to Strike Amended

Complaint NRCP 15 This pleading is submitted in response to this Courts Order of Friday

September 25 2009 following status conference held on that date This pleading is supported
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by the following Statement of Points and Authorities along with all the papers pleadings and

documents on file
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The law of class action relief

Neither the Village League nor the named parties to this action can meet at

minimum the second and third prerequisites for class action relief

Common questions of fact do not exist here thus defeating the

10 requirement of NRCP 23a2

11 Because Village League lacks the required standing to bring this case it

cannot claim to have an interest in the outcome of this litigation and to

12 have suffered the same injury as the other would-be class members thus

defeating its ability to meet NRCP 23a3s requirement of typicality for

13 class action

14 Recent Nevada Supreme Court precedent in the class action context also obligates

rejection of this attempt to certify this as class action 10
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Mandamus is not available to these Petitioners to grant the relief they request 11
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The law of mandamus 11
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Mandamus is not available to control the exercise of discretion in the manner

10 requested by these Petitioners 12

19 The fact that the relief these Petitioners now seek could have once been considered in

proceeding at law bars their claim for mandamus relief 12
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The first methods for properly invoking the jurisdiction of the State Board

21 of Equalization as an appellate body from decisions of the

County Boards of Equalization under NRS 361.400 with respect to

22 disparate property valuations and eligibility for reffinds are found in NRS
361.355 361.356 and 361.360 with rethnd availability only obtainable

23 pursuant to NRS 361.4054 13

24 NRS361.355 13

25 NRS 361.356 14

26 NRS36I.360 15
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The second method for properly invoking the jurisdiction of the State
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these Petitioners assert an entitlement to may be found in NRS 361.420s

payment under protest provisions but is now unavailable to these

Petitioners thus barring their requested mandamus relief 16

NRS36L420
16

Recovery of voluntarily-paid taxes is not permitted by the law ... 17

Nothing in the amended complaint establishes that these Petitioners

paid under NRS 361.420s protest provisions for the tax year involved

in this case and they are now time barred from doing so 19

Just as with the other previously-described remedies at law once

available to these Petitioners the availability of the payment
10 under protest remedy contained in NRS 361.420 goes to the

question of whetherjudgment could have been obtained in

11 proceeding at law 19

12 VI NRCP 2b6 provides additional authority for this Motion to Dismiss 19

13 NRCP 12b6 and its relationship to NRCP 19 19
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15 Equity and good conscience along with absolute legal barriers do not now
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STATEMENT QF POINTS AND AUTIIORITJES

Introduction

This case was initiated when Petitioners alternatively referred to throughout this Motion

to Dismiss as taxpayers and as the Village League filed Complaint in the Second Judicial

District Court on November 12 2003 Then-Washoe County Assessor Robert McGowan and

Treasurer Bill Berrum moved to dismiss on November 19 2003 These responding parties

asserted the grounds of failure to exhaust administrative remedies and Village Leagues lack of

standing to bring the lawsuit in the District Court The State Board of Equalization and Nevada

Department of Taxation also filed Motions to Dismiss Following the completion of briefing

10 and oral argument this Court through its predecessor judge the Honorable Peter Breen on June

ii 2004 granted all motions to dismiss based upon the Courts perception that the Petitioners

12 had failed to exhaust their administrative remedies The Washoe County parties filed Notice

13 of Entry of Ordef on June 42004 The Village League filed its Notice of Appeal to the

14 Nevada Supreme Court on June 10 2004 The appeal was from this Courts Order granting all

15 the defending parties from both the State of Nevada and Washoe County Motions to

16 Dismiss

17 On March 19 2009 the Nevada Supreme Court issued its Order Affirming in Pad

18 Reversing in Part and Remanding in this case The Supreme Courts Order concluded that this

19 Court properly dismissed the action below except for the valuation equalization claim as

20 between Douglas and Washoe Counties because the Village League failed to exhaust its

21 administrative remedies before seeking judicial review Following this conclusion the Supreme

22 Court directed that this Court should have proceeded to determine if the Village Leagues

23 valuation equalization claim for injunctive relief was viable and remanded this one issue back to

24 this Court for further proceedings It did so in likely recognition of its prior holding in

25 Board of Equalization Barta 124 Nev 58 188 P.3d 1092 2008 that NRS

26 361.3951 the State Board clearly has duty to equalize property valuations throughout the

-1-
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state the Board shall .. property valuations in the State Barta 124 Nev at

188 P.3d at 1102 coupled with its holding also in Barth that

NRS 361 establishes duty separate from the equalization duty that the State Board hear

appeals from decisions made by the county boards of equalization The two statutes

create separate functions equalizing property valuations throughout the state and hearing

appeals from the county boards

Following the Supreme Courts remand to this Court of the above-described one

remaining cause of action this Court conducted status conference in April of 2009 At that

status conference the Court Ordered that the parties file briefs concerning their perceptions of

the issues then before the Court and state their positions with respect to those issues The parties

10 did so as ordered by the Court with such briefs fully completed arid filed with the Court by

11 mid-June 2009 At the April status conference this Court also granted Village League the

12 opportunity to file an amended complaint which the Village League did on June 19 2009 after

13 the above-described briefs were fully completed and filed with the Court Although the

14 Certificate of Service attached to the Village Leagues amended complaint indicates that Washoe

15 County was served via the Courts electronic filing system Washoe County is not registered

16 to receive electronic filings through the Second Judicial District Court nor was it aware of nor

17 did it receive copy of the Village Leagues amended complaint until after the most recent

18 status conference in this matter held before the Court on Friday September 25 2009 At that

19 status conference the Court ordered either an answer or other responsive pleading to be filed by

20 Thursday October 15 2009

21 The Village Leagues amended complaint contains numerous flaws each of which as

22 explained below fail to state claim upon which relief should be granted as that relief is now

23 requested by the Village League in this case at this time Alternatively these flaws should result

24 in striking the amended complaint

25 II identification of the nature of the Village Leagues claims for relief

26 The Village Leagues amended complaint first requests that this Court certify that this

-2-
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action be maintained as class action Then the amended complaint goes on to request the

issuance of Writ of Mandamus to require the State Board of Equalization to consider valuation

issues and to conclude that inequities exist with respect to those valuations between certain

residential properties in Douglas and Washoe County for the 2003 2004 tax year when this

action was initially initiated and for all subsequent tax years Finally the amended complaint

requests that any issued Writ of Mandamus direct the payment of tax refunds to the taxpayers

involved in this manner

IlL 1NRCP 12bW5 provides authority for this Motion to Dismiss

NTRCP 2b5 establishes in relevant part that the defense of failure to state claim

10 upon which relief can be granted may be made by motion Gull Hoalst 77 Nev 54 359 P.2d

11 383 1961 motion under NRCP 2b5 should not be granted unless it appears beyond

12 doubt that the party bringing the action is entitled to no relief under any set of facts which could

13 be proved in support of the claim Blaclciaek Bonding Las Vegas Mun Ct 116 Nev 1213

14 1217 14 P.3d 1275 1278 2000 citing to Simpson Mars Inc 113 Nev 188 190 929 P2d

15 9669671997

16 For the purposes of motion brought under NRCP 2b5 this Court must accept the

17 allegations of the complaint as tnie and draw all inferences in favor of the non-moving party

18 Brent ci Theobald Constr. Inc Richardson Constr Inc 122 Nev 1163 147 P.3d 238 241

19 2006 However motion to dismiss for failure to state claim upon which relief can be granted

20 may be granted irrespective of the type of action involved or its complexity because

21 is proper where the allegations are insufficient to establish the elements of claim for relief J4

22 The standard to be applied to motion for failure to state claim contains two components

23 fair notice of the nature and basis of claim and sufficiency of the claim The formal

24 sufficiency of claim is governed by NRCP 8a which requires that the claim shall contain

25 short and plain statement of the claim showing that the pleader is entitled to relief and

26 demand for judgment for the relief to which he deems himself entitled Breliant Preferred
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Equities Corp 109 Nev 842 846 858 P.2d 1258 1261 1993 citing to NRCP 8a

The test for determining whether the allegations of complaint are sufficient to assert

claim for relief is whether the allegations give fair notice of the nature and basis of legally

sufficient claim .. 109 Nev At 846 858 P.2d at 1260 Internal citations omitted

complaint must set forth sufficient facts to demonstrate the necessary elements of claim for

relief so that the adverse party has adequate notice of the claim Hay Hay 100 Nev 196 198

678 P2d 672 674 citing Johnson Travelers Ins Co 89 Nev 467 472 515 P.2d 68 71

1973 complaint must allege facts sufficient to establish all necessary elements of the claims

for relief

10 IV Washoe Countys response to Village Leagues request for class action relief

11 The law of class action relief

12 Class actions are governed by NIRCP 23 The rule permits one or more persons to sue as

13 representative parties on behalf of class only if the four prerequisites set forth in NRCP 23a

14 are satisfied and in addition ifat least one of the prerequisites of NRCP 23b can be satisfied

15 Johnsonv Travelers Ins Co 89 Nev 467 471 515 P2d 68 711973 The determination to

16 use the class action vehicle is discretionary function wherein the district court must determine

17 pragmatically hether it is better to proceed as single action or in many individual actions in

18 order to redress single fundamental wrong Meyer Eighth Jud Dist Ct 110 Nev 1357

19 1365 885 P.2d 622 627 1994 Deal 999 Lakeshore Assn 94 Nev 301 306 579 P.2d 775

20 7791978

21 The first of the four prerequisites in NRCP 23a is that the class be so numerous that

22 joinder of all members is impracticable Cummings Charter Hospital of Las Vegasjç

23 111 Nev 639 643 896 P.2d 1137 1139 1995 The second of the four prerequisites in NRCP

24 23a is that there be questions of law or fact common to the class question of law or fact will

25 be common to the class when the answer to the question holds true for all class members

26 Jane Roe Dancer 1-Vil Golden Coin Ltd 124 Nev 176 P.3d 271 276 2008 Shuette
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Beazer Homes Holdings Corp 121 Nev 837 847 124 P.3d 530 537 2005 The third of the

four prerequisites contained in NRCP 23a is that the claims or defenses of the representative

parties be typical of the claims or defenses of the class class representative must have the

same interest in the outcome of the litigation and have the same injury as the other class

members Jane Roe Dancer I-VU Golden Coin Ltd 124 Nev 176 P.3d 271 276

2008 The fourth and final prerequisite of NRCP 23a is that the representative parties

adequately protect the interests of the class This prerequisite is meant to uncover conflicts of

interest between the named parties and the putative class they represent Shuette Beazer

Homes Holdings Corp 121 Nev 837 849 124 P.3d 530 539 2005

10 Neither the Village League nor the named parties to this action can meet at

minimum the second and third prerequisites for class action relief

11

12 First the amended complaint only mentions the petitioners desire that the Court certify

13 that this action may be maintained as class The amended complaint does not mention NRCP

14 23 nor does it purport to establish the elements needing to be met under NRCP 23 for such class

15 action certification Second even if the amended complaint did so these petitioners cannot

16 establish that they meet the second and third prerequisites for class relief common issues of fact

17 do not exist in this case and Village League as non-profit corporation which owns no property

18 and pays no property taxes cannot claim to have an interest in the outcome of the litigation and

19 to have suffered the same injury as the other class members

20 Common questions of fact do not exist here thus defeating the

requirement of NRCP 23a2
21

22 In general suit cannot be maintained by one taxpayer on behalf of himself and others

23 similarly situated to recover taxes alleged to have been illegally assessed Sampson Kenny

24 185 Neb 230 175 N.W.2d 51970 Instead the Sampson court said each taxpayer must bring

25 an action on his own behalf class refund action the court explained would run counter to the

26 principle that suit cannot be maintained as class action unless the named plaintiff has the
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power as member of the class to satisfy judgment on behalf of all class members Accord

Hansen County of Lincoln 188 Neb 461 197 N.W.2d 651 1972 Relying upon the rationale

of the decision in Trustees of Jackson Township Thoman 51 Ohio St 285 37 N.E 523

1894 the court held in Monteithv Alpha High School Dist 125 Neb 665 251 N.W 661

1933 that taxpaer cannot maintain representative suit to recover taxes alleged to have been

illegally assessed Where recovery of taxes is sought each taxpayer must bring an action on his

own behalf In tax refund suits the courts reasoned the rights of each taxpayer are purely legal

and perfectly distinct so that the outcome of each taxpayers case depends upon its own

particular circumstances Thus there was no merit to the contention that representative refund

10 actions should be permitted in order to avoid multiplicity of suits Upon determining that

11 representative tax actions are improper the court held that the trial court was correct in

12 concluding that complaint which sought the recovery of allegedly illegal property taxes did not

13 state facts that were sufficient to justify recovery on behalf of all the persons from whom the tax

14 was collected

15 In Trustees of Jackson Township Thoman 51 Ohio St 285 37 N.E 523 1894 suit

16 to enjoin the collection of township property tax the court said that suit cannot be maintained

17 by one taxpayer on behalf of himself and other taxpayers to recover taxes alleged to have been

18 illegally assessed Each taxpayer the court said must bring suit on his own behalf The court

19 explained that tax refund suit is substantially different from suit to enjoin the collection of

20 tax because in tax suit invoking principles of equity jurisdiction for injunctive relief not only

21 is each taxpayer interested in the question involved but judgment may be rendered in favor of

22 all taxpayers as class In contrast it said the outcome of refund suit depends on whether

23 individual taxpayers made voluntary or involuntary payment of taxes due and when refinid is

24 due the amount depends upon the payments made by each taxpayer Accord Pennsylvania

25 Co Scioto-SanduskyConservacyDist 101 Ohio App 61 137 N.E.2d 891 app dismissed

26 165 Ohio St 466 135 N.E.2d 765 1956

-6-
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Class action status in tax litigation was also determined inappropriate where

condominium owners sought to recover refund of property taxes they paid but the trial court

was advised it erred in permitting the taxpayers to bring class action where most of the

plaintiffs failed to pursue the statutory remedy provided for protesting their property valuation

Hoffman Colorado State Bd of Assessment Appeals 683 P.2d 783 Cob 1984 Likewise in

actions by taxpayers who sought tax refunds alleging that reassessment of their properties was

discriminatory unconstitutional and illegal the trial court properly denied motion for class

certification The trial court did so where governmental actions were involved and subsequent

plaintiffs would be adequately protected under the doctrine of stare decisis and where

10 commencement of the action purportedly on behalf of all similarly situated taxpayers did not

11 constitute an appropriate indicia of protest by each proposed member of the class such that

12 determination of whether individual taxpayers would be entitled to refund could be made

13 Conklin Southampton 141 App.Div.2d 596 529 N.Y.S.2d 517 1988 Similarly in an action

14 by taxpayers seeking declaratory judgment that school district illegally collected statutory

15 penalties attached to ad valorem taxes which were delinquent prior to the effective date of

16 penalty statute the trial court did not abuse its discretion in denying class certification to the

17 class of taxpayers against whom the statutory penalties had been assessed and by whom they

18 were subsequently paid where claims of each individual class member would require fact

19 findings as to the voluntary or involuntary nature of payment of penalty Salvaggio Houston

20 Independent School Dist 709 S.W.2d 306 Tex App Houston 14th Dist 1986

Because Village League lacks the required standing to bring this case it

cannot claim to have an interest in the outcome of this litigation and to

22 have suffered the same injury as the other would-be class members thus

defeating its ability to meet NRCP 23a3s requirement of typicality for

23 class action

24 Standing is the legal right to set judicial machinery in motion Heller Legislature of

25 iYL 120 Nev 456 460 93 P.3d 746 749 2004quoting Smith Snyder 267 Conn.456 839

26 A.2d 589 594 2004 Because standing affects the courts original jurisdiction courts must
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address standing even if the parties fail to do so See ffjjgr 120 Nev at 461 93 P.3d at 749

The question of standing is similar to the issue of real party in interest because it also focuses on

the party seeking adjudication rather than on the issues sought to be adjudicated Szilagyi

Testa 99 Nev 834 673 P.2d 495 1983

The traditional two-prong test for standing is that the claimant must allege that the

complained of action caused the claimants injury-in-fact
and the claimants interest must

arguably be within the zone of interest protected or regulated by the statute or constitutional

guarantee in question Assriof Data Processing Serv Orgs. Inc Camp 397 U.S 1501970

see also Heller Legislature of Nev 120 Nev 456 460 93 P.3d 746 749 2004 The inquiry

10 of standing is separate from and preliminary to decision on the merits Assn of Data

ii Processing Serv Orgs. Inc Camp 397 U.S 150 1970 S.F County Democratic Cent

12 Comm Eu 826 F.2d 814 9th Cir 1987

13 As stated standing represents jurisdictional requirement Pedro/Aspen Ltd Board of

14 County Comrs for Natrona County 94 P.3d 412 Wyo 2004 which remains open to review at

15 all stages of the litigation Alabama Alcoholic Beverage Control Bd Henri-Duval Winery

16 LL 890 So.2d 70 Ala 2003 Such jurisdiction may not be waived and Nevadas Supreme

17 Court has recognized this rule along with the same fundamental rule in other states Swan

18 Swan 106 Nev 464 469 796 P.2d 211 224 1990

19 The standing rule is well established and is to be extended to the class action context

20 One cannot rightfully invoke the jurisdiction of the court to enforce private rights unless the

21 person seeking relief can show that he has sustained or is in immediate danger of sustaining some

22 injury to his personal or property rights as result of the matter complained of and can show that

23 he will be benefitted by the relief wanted Boeing Airplane Co Perry 322 F.2d 589 10th Cit

24 1963when statute or rule creates cause of action and designates the persons who may sue

25 none but the persons so designated has the right to bring such action The specific designation

26 of person or class of persons as the beneficiaries of certain statutory provisions respecting the
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performance of certain duties by others has the effect of limiting the right of action to the person

or class of persons so described Hunt State 201 N.C 37 158 S.E 703 1931

In this regard the real party in interest to challenge of an assessors valuation is clearly

identified in NRS chapter 361 as the real property owner who alleges improper assessment or

valuation MRS 361.3561 establishes that an owner of property who believes that his

property was assessed at higher value than another property whose use is identical and whose

location is comparable may appeal the assessment... NRS 36 1.3561 Plaintiff does not allege

that it owns any affected property within Washoe County Rather the Complaint is drafted to

indicate that members of the association rather than the association itself are the property

10 owners The plain language of the amended complaint itself establishes the Petitioners status

11 here

12 Petitioner Village League to Save Incline Assets Inc Village League is nonprofit

membership corporation organized and existing under the laws of the State of Nevada
13 whose members own real property at Crystal Bay and/or Incline Village in Washoe

County Nevada and pay taxes on that property as assessed...

14

15 Village League is not real party in interest in this lawsuit.1 It owns no property and it

16 pays no taxes It has suffered no injury nor is it subject to any irreparable injury It thus lacks

17 standing to bring and maintain this action With respect to the issue of standing as related to

18 construction defect litigation in Deal 999 Lakeshore Assn 94 Nev 301 304 579 P.2d 775

19 777 1978 the Supreme Court stated

20 NRCP 17a provides Every action shall be prosecuted in the name of the real party in

21

22

Plaintiff Village League could have however once possibly availed itself of MRS 361.361s
23

provisions for appeals by third parties on behalf of owners of property But that sections

24 protections are available only at the time that person files an appeal pursuant to MRS 361 .3 56

361.357 and 361.360 on behalf of the owner of property.. NRS 361.362 As previously

25 stated no such appeal was filed by these taxpayers with respect to their Douglas versus Washoe

County valuation and taxation equalization disputes Therefore this remedy to Plaintiffs lack of

26 standing is now also foreclosed upon
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interest In the absence of any express statutory grant to bring suit on behalf of the

owners or direct ownership interest by the association in condominium within

the development condominium management association does not have standing

to sue as real party in interest... Only the owners of condominiums have standing to

sue...

Similarly in this ease it is the property owners themselves not the Petitioner association who

have standing to sue since they must eventually bear the costs of the tax assessments

Neither is associational standing available to this Petitioner The United States Supreme

Court in Hunt Washington State Apple Advertising Con misspp 432 U.S 333 1977 set

forth the requirements for associational standing Those requirements include that an

associations members would otherwise have standing to sue in their own right that the interests

10 the association seeks to protect are germane to the organizations purpose and that neither the

ii claims nor the requested relief require the participation of individual members in the lawsuit

12 ijj432 U.S at 343 At minimum the Village League fails to satisfy the last element of the

13 flpj4 requirements for associational standing because the claims and the relief being sought in

14 this case require under Nevada law the participation of the individual members of the

15 association Simply stated the individual participation of each property owner who wishes to

16 challenge his or her assessment is necessary for the resolution of the issue in this case Because

17 all those individual property owners are not before this Court in their capacities as individual

18 taxpayers these Petitioners not only lack standing but that lack of standing establishes that

19 Village League cannot meet NRCP 23a3s requirement that it establish an interest in the relief

20 sought along with the same injury having been suffered by the other taxpayers that the Village

21 League purports to represent in this case

22 Recent Nevada Supreme Court precedent in the class action context also obligates

rejection of this attempt to certify this as class action

23

24 As recently as September 2009 Nevada Supreme Court decision was rendered in

25 DJUorton Inc Eighth Judicial Dist Court Nev._ 215 P.3d 697 2009 The

26 Horton case involved petition for extraordinary writ relief in which in the underlying case the
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question arose as to whether homeowners association had standing to pursue constructional

defect claims on behalf of its members with respect to alleged defects in individual units in

common-interest community Under statutory provision relative to common interest

communities the equivalent of which does not exist in the property tax context the Supreme

Court concluded that the homeowners association enjoyed right to bring class-action to

redress the individual homeowners grievances if the suit fulfills the requirements of NRCP 23

and the principles and concerns of Shuette Beazer Homes Holdings Coip 121 Nev 837 124

P.3d 530 2005 Of particular relevance to this case is the Supreme Courts recognition in both

Shuette and D.R Horton that because fundamental tenent of property law is that land is unique

10 as practical matter .. disputes involving land-related issues will rarely be appropriate

11 for class action treatment Shuette 121 Nev at 854 124 P.3d at 542 In other words because

12 tax disputes such as this relate to multiple properties and will typically involve different types of

13 damages issues concerning causation defenses and compensation are widely disparate and

14 cannot be determined through the use of generalized proof Rather individual parties must

15 pursue and substantiate their own claims and class action certification is not appropriate

16 Mandamus is not available to these Petitioners to grant the relief they request

17 Thelawoimandamus

18 writ of mandamus may be issued by district court to compel the performance of an

19 act of an inferior state tribunal corporation board or person NRS 34.160 It enjoins the

20 inferior body or person to affirmatively act in manner which the law already compels the body

21 or person to act DR Horton Inc Eighth Jud fist Ct ex rel County of Clark 123 Nev

22 468 168 P.3d 731 737 2007

23 Before writ of mandamus will be issued certain requirements must be met First the act

24 required to be performed must be duty resulting from the office and required by law State ex

25 rel McGuire \Yatterman Nev 323 326 1869 It must also appear that the defendant has it

26 in his power to perform the duty required of him and that the writ will have beneficial effect to
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the applying party The writ of mandamus does not lie unless the usual and ordinary

remedies fail to provide plain speedy and adequate remedy Cote Eighth Jud Dist Ct.x

ret County of Clark 124 Nev 36 175 P.3d 906 908 2008 Petitions for writs of mandamus

are not used to control discretionary acts unless the discretion has been manifestly abused or is

exercised in an arbitrary and capricious manner See State Second Jud Dist Ct ex rd Coun4y

ofWashoe 121 Nev.413415416 116P.3d8348352005

Mandamus is not available to control the exercise of discretion in the manner

requested by these Petitioners

Although mandamus can compel an exercise of discretion it cannot control or interfere

10 with the manner in which the discretion is exercised or demand particular result or

11 determination Sunset Drive Corp City of Redlands 73 Cal App 4th 215 86 Cal Rptr.2d

12 209 4th Dist 1999 Williams James 684 So.2d 868 Fla Dist Ct App 2d Dist 1996

13 Tamaroffv Coweri 270 Ga 415 511 S.E.2d 159 1999 Bellon Monroe County 577

14 NW.2d 877 Iowa Ct App 1998 Berman Board of Registration in Medicine 355 Mass 358

15 244 N.E.2d 553 1969 McCarten Sanderson Ill Mont 407 109 P.2d 1108 1941 State ex

16 rel Affiliated Const Trades Foundation Vieweg 205 W.Va 687 520 S.E.2d 854 1999

17 Wisconsin Pharmaceutical Assn Lee 264 Wis 325 58 N.W.2d 700 1953

18 As stated mandamus is unavailable to control discretionary acts Yet the Petitioners in

19 this case seek Writ of Mandamus to do precisely that review of their prayer for relief

20 establishes that they seek Writ of Mandamus to require the State Board of Equalization to reach

21 the conclusion they desire with respect to valuation issues between certain residential properties

22 in Douglas and Washoe Counties and then to direct the payment of tax refunds to the taxpayers

23 involved in this action Mandamus is unavailable to control the exercise of the State Board of

24 Equalizations discretion in such micro-managed fashion

25 The fact that the relief these Petitioners now seek could have once been

considered in proceeding at law bars their claim for mandamus relief

26
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The inadequacy of remedy at law is not the test of right to mandamus The true test is

much more simple It questions whether judgment could be obtained in proceeding at law If it

could be or could have been mandamus will not lie County of Washoe Reno 77 Nev 152

360 P.2d 602 1961 Mandamus is not the proper remedy if there is plain speedy and

adequate remedy at law jg Because of the adequacy of the below-described remedies at law

available to all taxpayers mandamus is inappropriate in this ease

The first methods for properly invoking the jurisdiction of the State Board

of Equalization as an appellate body from decisions of the

County Boards of Equalization under NRS 361.400 with respect to

disparate property valuations and eligibility for refunds are found in NRS

361.355 361.356 and 361360 with refund availability only obtainable

pursuant to NRS 361.4054
10

NRS361.355

11

12 Under this statute the State Board of Equalization may become involved in valuation

13 issues only if taxpayer concerned with valuation issues between his property and

14 similarly-situated property in another county .. appear before the county board of

15 equalization of the county or counties where the undervalued or non-assessed property is located

16 and make complaint concerning it and submit proof thereon The complaint and proof

17 must show the name of the owners or owners the location the description and the taxable value

18 of the property claimed to be undervalued or non-assessed NRS 361.3551 Nothing in the

19 Petitioners amended complaint establishes that any of the taxpayers alleged to be represented by

20 the Village League in this case availed themselves of this remedy Instead they came directly

21 into this Court without first exhausting this important statutory remedy once available to them

22 If these taxpayers had so availed themselves the statute goes on to provide that if the

23 county board of equalization to which they complained determines that lust cause for making

24 the complaint existed it shall immediately make such increase in valuation of the property

25 complained of as conforms to its taxable value or cause the property to be placed on the

26 assessment roll at its taxable value as the case may be and make proper equalization thereof

-13-
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NRS 361.3553 But the most important part of MRS 361.355 from the perspective of this ease

is that it clearly and unambiguously establishes the fact that these Petitioners have absolutely no

possibility of success on the merits of their case before this Court this Court cannot issue

mandamus relief as they request because of the fact that they once could have obtained the relief

they now seek at proceeding at law and because of the statutes admonition that

any such person firm company association or corporation who fails to make

complaint and submit proof to the county board of equalization of each county wherein it

is claimed property is undervalued or non-assessed as provided in this section is not

entitled to file çpplaint with or offer uroof concerLnin that undervalued or

non-assessed nropçyto the State Board of Equalization NRS 361.3554emphasis

added

10 Nothing could be clearer The State Board of Equalization is now statutorily-barred from

11 hearing the Petitioners complaints concerning disparities in valuation between their Washoe

12 County properties and similarly-situated properties in Douglas County As the State Board

13 cannot hear these complaints pursuant to MRS 361.3554 this Court similarlycannot grant the

14 mandamus relief requested by these taxpayers Due to Petitioners non-compliance with the

15 statutory mandates of NRS 361.355 Petitioner had an adequate remedy at law the once

16 availability of which coupled with their non-exercise of which now absolutely precludes

17 mandamus relief

18 MRS 361.356

19 Even if this statute provides remedy for disparate valuations between similarly-situated

20 properties in different counties2 the Petitioners make no allegation that they availed themselves

21

22

23
Washoe County does not so concede In fact Washoe County directs the Courts attention to

24
that portion of MRS 361.356 in which the Legislature obligates an aggrieved residential taxpayer

attempting to avail himself of the protections of this section to ...cite other property within the

25 same subdivision if possible NRS 361.3564 Arguably this requirement is intended to limit

the application of this section to valuation disparities between similarly-situated properties

26 located in the same Nevada county not as between different counties
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of its protections and as such they cannot now seek this Courts assistance in rectiting their

mistake Under NRS 361.356 owner of property who believes that his property was

assessed at higher value than another property whose use is identical and whose location is

comparable may appeal the assessment on or before January 15 of the fiscal year in which the

assessment was made to the county board of equalization NRS 361.3561 In this case the

record is once again devoid of any such appeal based upon allegations of unequal assessments

between similarly situated properties in Washoe and Douglas Counties This failure to follow

this once-possibly available statutory remedy just as with these Petitioners failure to follow

NRS 36 1.355s provisions now make it impossible for these Petitioners to legitimately claim

10 right to the mandamus relief they seek in order to bring their claims before the State Board of

11 Equalization

12 NRS36I.360

13 Adding another important dimension for the Court to consider in its determination that

14 these Petitioners enjoy no right to mandamus relief is NRS 361.360s admonition that appeals to

15 the State Board of Equalization may only be heard as result of an appeal filed with the State

16 Board of Equalization by taxpayer aggrieved at the action of the county board of

17 equalization in equalizing or failing to equalize the value of his property or property of others

18 or county assessor... NRS 361.3601 In this regard the case law is clear and

19 long-established that taxpayer who believes the assessment of his property is incorrect may

20 apply to the board of equalization for reduction and if he does not do so he has lost his remedy

21 He cannot later complain of the assessment in subsequent court proceedings gte Wright

22 Nev 251 1868 cited State Sadler 21 Nev 13 17 23 799 1880

23 NRS36I.4054

24 NRS 361.4054 provides chronologically and after taxpayer has pursued the

25 above-described statutory remedies ending with success before the State Board of Equalization

26 with respect to the taxpayers valuation concerns the availability of possible tax refund
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As soon as changes resulting from cases having less than substantial effect on tax

revenue have been certified to him by the Secretary of the State Board of Equalization

the county tax receiver shall adjust the assessment roll or the tax statement or make tax

refund as directed by the State Board of Equalization NRS 361.4054

Thus Petitioners now have no access to the State Board of Equalization Neither can this

Court provide Petitioners with such access in the form of mandamus relief pursuant to Nevada

Supreme Court precedent as set forth supra in State Wright and in State Sadler This legal

impossibility completely eliminates any likelihood of success for these taxpayers

Finally MRS 361 .4054is followed by NRS 361.410s admonition that access to any

remedy or redress in court of law relating to the payment of taxes .. must be for redress from

10 the findings of the State Board of Equalization and no such action may be instituted upon the act

11 of county assessor or of county board of equalization or the Nevada Tax Commission until

12 the State Board of Equalization has denied complainant relief NRS 361.4101

13 The second method for properly invoking the jurisdiction of the State

Board of Equalization with respect to the assessment and refund issues

14 these Petitioners assert an entitlement to maybe found in NRS 361420s

payment under protest provisions but is now unavailable to these

15 Petitioners thus barring their requested mandamus relief

16 MRS 361.420

17 NRS 361.420 contains no apparent obligatory administrative process which taxpayer is

18 required to follow in challenging the State Board of Equalizations compliance with its

19 equalization duties in accord with the Supreme Courts remand order in this case no statute

20 provides for an administrative process to remedy the State Boards failure to equalize county

valuation insofar as Village League alleged that the State Board failed to perform an act required

22 by law.. and in compliance with the Supreme Courts recognition in Barta that NRS 36 1.400

23 establishes duty separate from the equalization duty that the State Board hear appeals from

24 decisions made by the county boards of equalization The two statutes create separate functions

25 equalizing property valuations throughout the state and hearing appeals from the county boards

26 Barta 124 Nev 58 188 Rid at 1102 Nothing in Barta the law of this case the law of voluntary
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payments or in NRS 361.420s procedural requirements establishes the optionality of the

statutes requirements Instead these requirements are obligatory and must be followed by

taxpayer seeking equalization of assessments and resulting refund of taxes allegedly overpaid in

manner other than by pursuing relief as described above through the traditional administrative

process and beginning with county board of equalization Nothing in the Petitioners amended

complaint establishes such compliance with either avenue of relief

But NRS 36 1.420 permits property owner whose taxes are in excess of the amount

which the owner claims justly to be due to pay each installment of taxes as it becomes due

under protest in writing The protest must be in the form of separate signed statement .. and

10 filed with the tax receiver at the time of the payment... NRS 361.4201 The statute then

11 anticipates the involvement of the State Board of Equalization before the taxpayer may

12 commence suit for recovery of the difference between the amount of taxes paid and the

13 amount which the owner claims justly to be due NIRS 361.4202 County of Washoc

14 Golden Road Motor Inn Inc 105 Nev 402 777 P2d 358 1989

15 This statute goes on to envision suit for precisely the relief ultimately now being sought

16 by these Petitioners in this action before this Court NRS 361 .4204f permits suit on the

17 grounds that the assessment is out of proportion to and above the valuation fixed .. for the

18 year in which the taxes were levied and the property ssessed or the assessment

19 complained of is discriminatory in that it is not in accordance with uniform and equal rate of

20 assessment and taxation but is at higher rate of the taxable value of the property so assessed

21 than that at which the other property in the State is assessed

22 Recovery of voluntarily-paid taxes is not permitted by the law

23 taxpayer is not entitled to recover taxes paid voluntarily Stratton St Louis

24 Southwestern Ry.Co 284 U.S 530 1932 unless recovery is authorized by statute Getto

25 City of Chicago 86 111 2d 39 426 N.E.2d 844 1981 Bass South Cook County Mosquito

26 Abatement Dist 236 111 App.3d 466 603 N.E.2d 749 1st Dist 1992 This rule is known as the

-17-
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voluntary payment doctrine the public policy behind which is to prevent the taxing entity from

using funds paid by taxpayers in given budget year and subsequently being required to refund

those amounts City of Laredo South Texas Nat Bank 775 S.W.2d 729 Tex App San

Antonio 1989 The rule that taxes voluntarily paid are not recoverable absent specific statute

conferring such right is rule which is necessary for the orderly and efficient administration of

governmental affairs Budgç.ent-A-Car of Tulsa State ex rd Oklahoma Tax Comn 773

P.2d 736 Okla 1989 The voluntary payment rule bars taxpayers from seeking reftmd of their

property taxes where the taxpayers pay their property taxes prior to filing an action seeking

recovery of payments Oxford Perry 340 Ark 577 13 S.W.3d 567 2000

10 The tax collecting entity need not refund taxes voluntarily paid but illegally collected

11 RingyMetropolitan St Louis Sewer District 969 S.W.2d 716 Mo 1998 and the payment ofa

12 tax cannot be recovered even after taxing statute or rule is declared illegal unless the taxpayer

13 can demonstrate that the payment was involuntary Video Aid Corp Town of WaIlkill 85

14 N.Y.2d 663 651 N.E.2d 886 1995 Imperial Gardens Inc Town of Wallkill 228 A.D.2d

15 562 644 N.Y.S.2d 528 N.Y.A.D 1966

16 The voluntary payment rule originated at common-law and has been adopted in Nevada at

17 NRS 361.420 The rule is so stringent that it prohibits the recovery of voluntarily paid taxes

18 except where and in the manner provided by statute and is followed even when refund is

19 requested on an illegal-exaction claim based on constitutional grounds Elzea Perry 340 Ark

20 588 12 S.W.3d 213 2000 Mertz Papps 320 Ark 368 896 S.W.2d 593 1995 In the

21 absence of statutory authority even tax that is voluntarily although erroneously paid albeit

22 under an unconstitutional statute cannot be refunded CommunityFederal Say Loan Assn

23 Director of Revenue 796 S.W.2d 883 Mo 1990 Lett City of St Louis 948 S.W.2d 614

24 Mo Ct App RD 1996 New Jersey Hosp Assn Fishman 283 N.J Super 253 661 A.2d

25 842 App Div 1995

26 III

-18-
Jt.App.305



Nothing in the amended complaint establishes that these Petitioners

paid under NRS 361.420s protest provisions for the tax year involved

in this case and they are now time barred from doing so

Despite the once-available payment under protest remedy available to all taxpayers

nothing in the amended complaint establishes asserts or alleges
that these Petitioners availed

themselves of this remedy This form of legal relief once readily available to these Petitioners

is now time-barred under NRS 361.420s 3-month period of limitation after the date of the

payment of the last installment of taxes and if not so commenced is forever barred NIRS

36 1.4203 No suit may now be made for the recovery of the difference between the amount

paid and the amount these Petitioners claim to be justly due

10 Just as with the other previously-described remedies at law once

available to these Petitioners the availability of the payment under

11 protest remedy contained in NIRS 361.420 goes to the question of

whether judgment could have been obtained in proceeding at law

12

13 The proper focus in mandamus action is whether judgment could be obtained in

14 proceeding at law If it could be mandamus will not lie County of Washoe Reno 77 Nev

is 152 360 P.2d 602 1961 Because of the once-available payment under protest remedy as

16 described above mandamus is not now an option for these Petitioners and it should not be

17 considered by this Court

18 VI NRCP 12bX6 provides additional authority for this Motion to Dismiss

19 NRCP 12b61 and its relationship to NRCP 19

20 NRCP 12b6 establishes that defense in law or fact to claim for relief in

21 any pleading .. shall be asserted in the responsive pleading thereto .. except that the following

22 defenses may at the option of the pleader be made by motion --- failure to join party under

23 Rule 19 NRCP 12b6 NRCP 12 goes on to state in subsection of the Rule that

24 defense of failure to join party indispensable under Rule 19 .. may be made in any pleading

25 permitted or ordered .. or by motion for judgment on the pleadings or at the trial on the

26 merits NRCP 2h2 Additionally henever it appears by suggestion of the parties or
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otherwise that the court lacks jurisdiction of the subject matter the court shall dismiss the

action NRCP 12h3

Meanwhile NRCP 19 provides in relevant part that person3 who is subject to

service of process and whose joinder will not deprive the court ofjurisdietion over the subject

matter of the action shall be joined as party in the action ifl in the persons absence complete

relief cannot be accorded among those already parties ... NRCP 19 goes on to establish that if

person described in subsection of the Rule cannot be made party the court shall

determine whether in equity and good conscience the action should proceed among the parties

before it or should be dismissed the absent person being thus regarded as indispensable

10 NRCP 19b

11 In dealing with the issue of necessary and indispensable parties under the analogous

12 Federal Rule of Civil Procedure the Seventh Circuit Court of Appeals stated that Rule 19 is

13 designed to protect the interests of absent persons as well as those already before the court from

14 duplicative litigation inconsistent judicial determinations or other practical impairment of their

15 legal interests Hammond Clay1ji 83 F.3d 191 195 7th Cir 1996 The Ninth Circuit

16 Court of Appeals has held similarly in CP National Corporation Bonneville Power

17 Administration 928 F.2d 905 1991 The Ninth Circuit has also recognized that the absence of

18 necessary parties may be raised by reviewing courts sua sponte McCowen Jamieson 724

19 F.2d 1421 1424 9th Cir 1984 McShan Sheriff 283 F.2d 462 464 9th Cir 1960

20 Furthermore the issue can be properly raised at any stage
in the proceeding Provident

21

22

23
Defendants note that NRCPs use of the word person is not limited to human beings

24
Schwab Hemsoth 98 Nev 293 646 P.2d 1212 1982 corporation declared indispensable

party University of Nevada Tarkanian 95 Nev 389 594 P.2d 1159 1979 athletic

25 association declared necessary party Guerin Guerin 114 Nev 127 953 P.2d 716 1998
trust declared an indispensable party United State of America Bureau of Revenue 69 N.M

26 101 364 P.2d 356 1961 governments financial interest makes it necessary party
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Tradesmen Bank and Trust Patterson 390 U.S 102 126 1968 according to United States

Supreme Court precedent

Meanwhile Nebraskas state courts have declared that the presence of necessary parties is

jurisdictional and cannot be waived and if such persons are not made parties then court has no

jurisdiction to determine the controversy Langemeier Urwiler Oil Fertilizer Inc 259 Neb

876 613 N.W.2d 435 2000 The Langerneier courts holding was similar to the Virginia

Supreme Courts holding that necessary parties interest in the subject matter of the suit and in

the relief sought are so bound up with that of the other parties that their legal presence as parties

to the proceeding is an absolute necessity without which the court cannot proceed and in such

10 cases the court refuses to entertain the suit when those parties cannot be subjected to

ii jurisdiction Jett DeGaetani 259 Va 616 528 S.E.2d 116 2000 In accord with these

12 holdings is the Nevada Supreme Court case of Potts Vokits 101 Nev 90 692 P.2d 1304

13 1985 in which the Supreme Court explained law of necessary and indispensable parties in the

14 context of the Courts jurisdiction

15 The core concept of NRCP 12b6 is that case will be dismissed if there is an absent

16 party under NRCP 19 without whom complete relief cannot be granted or whose interest in the

17 dispute is of such nature that to proceed without that party could prejudice either that party or

18 others Here it is Washoe County whose interests are prejudiced by the maintenance of this

19 litigation without the full party participation of Douglas County

20 Douglas County is necessary party to this action

21 The only remaining claim in this lawsuit seeks this Courts intervention in ascertaining

22 whether mandamus relief is appropriate to direct the State Board of Equalization to consider the

23 Petitioners claims that an alleged disparity in valuation between property at Lake Tahoe in

24 Douglas and Washoe Counties violates the Nevada Constitutions guarantee that the Legislature

25 will provide for uniform and equal rate of assessment and taxation In deciding this issue this

26 Court must remain mindful of the Nevada Supreme Courts holding in Village League to Save
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Incline Assets State of Nevada 194 P.3d 1254 October 30 2008 In that case the Court

paraphrased the choices the Washoe County Board of EquaJization believed it was faced with

then it dealt with an issue of equalization as between similarly-situated properties The County

Board viewed Board of Equalizations choices when it finds that the properties are not in

equalization is to either raise the taxable values of the properties determined to be valued too

low or to lower the values of the properties determined to be valued too high Village League

194 P.3d 1254 at 1261 But other options exist including the simple acknowledgment that

lowering some property values does not in and of itself create an equalization problem at least

not without some evidentiary basis in the record of such problem The same is the case here

10 Douglas County must be offered an opportunity to establish the basis of Douglas County property

11 values in order to ascertain if an equalization problem exists at all

12 But in this case the Petitioners appear to complain of inequities between property

13 valuations in Douglas and Washoe Counties If such inequities are found to exist the Petitioners

14 obviously desire that their Washoe County valuations be lowered However in order to find if

15 this inequity exists the full
party participation

of Douglas County is necessary because this issue

16 requires comparison of assessments in both counties And ifsuch inequities do exist it could

17 just as easily be that there exists legitimate basis for such inequities or that Douglas Countys

18 values could be subject to being raised rather than Washoe Countys values being lowered

19 Were this to occur the affected property owners along with Douglas County itself must be

20 provided with notice and an opportunity to be heard NRS 361.4002 NIRS 36 1.405

Equity and good conscience along with absolute legal bathers do not now permit

the joinder of Douglas Cpunty as necessary party to this action and as such

22 Douglas County becomes an indispensable party obligating the dismissal of this

case

23

24 Considerations of equity and good conscience guide this Courts discretion in deciding

25 upon NRCP 2b6 Motion to Dismiss such as this Regarding these considerations it is

26 not only the case that without Douglas Countys party participation any decision favorable to the
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taxpayers will automatically and unfairly fall entirely to Washoe County In this regard it is

also the case that both Douglas and Washoe Counties have already participated in this process of

equalization between counties pursuant to NEtS 361.333 relating to the preparation and

consideration of ratio study to ascertain whether equalization has occurred between Nevadas

counties and that other opportunities for these Petitioners to obtain the relief they now seek

have been provided to them pursuant to NRS 361.355 relating to procedures to handle taxpayer

complaints of disparities between values of similarly-situated properties in different counties

MRS 361.356 relating to procedures to handle taxpayer complaints of disparities between values

of similarly-situated property irrespective of county lines NRS 36 1.360 relating to the State

10 Board of Equalizations appellate jurisdiction limited to hearing appeals of County Board of

11 Equalization decisions and NRS 361.420 relating to payment under protest as condition

12 precedent to obtaining relief other than through the process of exhausting administrative

13 remedies

14 These considerations can result in but one conclusion the continued maintenance of this

15 lawsuit without Douglas Countys involvement is inappropriate inequitable and prejudicial to

16 Washoe County As such this lawsuit should be dismissed against all parties Although the

17 undersigned counsel cannot purport to speak on behalf of Douglas County Douglas Countys

18 prior involvement in these issues4 coupled with the long-ago expiration of any

19 possibly-applicable statutes of limitation to this action which may range depending upon the

20 issue involved from MRS 361.420s payment under protest 3-month statute of limitation to

21 NRS 11.1 905bs one-year statute of limitations for an action for the refund of taxes to NRS

22 1.1903s three-year period of limitations to bring action upon liability created by

23 statute... Adding additional difficulty if not impossibility to Douglas Countys joinder in

24

25

This prior involvement occurred with respect to all of Nevadas counties by operation of law at

26 MRS Chapter 361
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this proceeding is Nevadas venue rule atNRS 13.030 which in relevant part establishes that

against county may be commenced in the district court of the judicial district

embracing the county. NRS 13.030

VII Motion to Strike Amended Complaint

Finally these Washoe Respondents also move this Court for its Order striking the

amended complaint in this matter Although the Court is imbued with authority to allow the

addition of additional issues and parties beyond those fairly raised by the original pleadings

NRCP 15c the amended complaint goes so much further than that permitted under either the

law of this case or the rule itself NRCP 15a establishes that party shall plead in response

10 to an amended pleading .. and contemplates this Motion to Strike the Amended Complaint

11 The Supreme Courts March 19 2009 Order Affirming in Part Reversing in Part and

12 Remanding in this ease directed that this Court should have proceeded to determine whether the

13 Plaintiffs equalization claim for injunctive relief was viable emphasis added This is the issue

14 which was originally fully briefed by the parties to this proceeding such briefs on file with the

15 Court in this matter since June 2009 Yet in the amended complaint no claim for injunctive

16 relief remains Instead these Petitioners have converted this proceeding to one in which the

17 advisability of mandamus is at issue with respect to issues surrounding would-be parties who

18 never availed themselves of any of the once-available statutory remedies described elsewhere in

19 this pleading and for tax years which had not yet even occurred at the time the Petitioners

20 original complaint was filed This situation should not be permitted and the amended complaint

21 should be stricken

22 The Supreme Court in Nelson City of Las Vegas 99 Nev 548 665 P.2d 1141 1983

23 discussed the parameters of the relation-back doctrine in the context of NRCP 15c and

24 amended pleadings With respect to statutes of limitations the Court stated that the

25 claim or defense asserted in the amended pleading arose after the conduct transaction or

26 occurrence set forth or attempted to be set forth in the original pleading the amendment relates
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back to the date of the original pleading But the Court continued .. where an amendment

states new cause of action that described new and entirely different source of damages the

amendment does not relate back as the opposing party has not been put on notice concerning the

facts in issue The Nelson Court cited favorably to Raven Marsh 94 N.M 116 607 P.2d

654 656 1980 in stating that liberality with which Rule 15 is to be viewed applies

mainly to the manner in which the courts discretion shall be exercised in permitting amended

pleadings NRCP 15a does not permit us to so liberalize limitation statutes when new facts

conduct and injuries are pleading that the limitation statutes lose their meaning The

Petitioners original complaint gave absolutely no indication that additional parties were to be

10 added in the guise of class action nor that causes of action relative to tax years which had not

11 yet occurred were to be added This Court should conclude these additions are barred and should

12 strike these additions to the amended complaint

13 Thus language contained within the amended complaint that attempts to add parties and

14 causes of action by using language such as .. who are similarly situated.. .. and

15 until 2007.. 2007 .. and subsequent years.. .. and prior and subsequent

16 years.. ...for any of those years as required.. and ...and prior
and subsequent tax years..

17 raises new claims with new parties and issues that are not now fairly raised because they were

18 not contained or even contemplated in the original complaint This is the case because each tax

19 year and taxpayer is an individual matter Statutory support for this concept is also found in

20 NRS 361.345s provision that when the county board of equalization exercises its power to

21 change valuation of property change so made is effective only for the fiscal year for which

22 the assessment was made Meanwhile similar support is found in NRS 361.360 which states in

23 part that change made in an assessment appeaied to the State Board of Equalization is

24 effective only for the fiscal year for which the assessment was made Each tax year and each

25 taxpayer is thus to be treated individually to which new statute of limitations already

26 exceeded attached
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VIII Conclusion

This motion fosters the precise reasons why the rules upon which it is based exist It

permits based upon review of the allegations contained within the Petitioners Amended

Complaint as against the applicable law the early dismissal of this case for the plainly-obvious

failure to these Petitioners to meet the standards needing to be met for class certification in the

property-tax dispute context It further establishes the existence of the fact that judgment could

have been sought in other manners in proceedings at law which defeat the availability of

mandamus as an appropriate form of relief in this case Additionally without Douglas Countys

full-party participation in this matter Washoe County faces extreme prejudice in light of the

10 liability potential it should not be required to bear alone Assuming arguendo that jurisdiction

11 otherwise exists Washoe Countys important defense that it not necessarily be subject to

12 lowering of Washoe County valuations recognized by the Supreme Court in Village League to

13 Save Incline Assets State of Nevada 194 P.3d 1254 at 1261 is foreclosed upon before the

14 litigation even begins Furthermore Washoe County is subject to inconsistent results in cases or

15 under other statutory remedies long-ago available none of which were alleged to have ever been

16 pursued but all of which are now time-barred

17 This Motion to Strike Amended Complaint responds to these Petitioners attempt to

18 expand this proceeding far beyond that permitted pursuant to the Supreme Courts remand order

19 in this case or as permitted by NRCP 15 and case law
interpreting that rule

20 For all of the foregoing reasons this case should be dismissed as against all Washoe

21 County responding parties

22 f/I

23 /1/

24 III

25 III

26 /1/
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AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person

Respectfully submitted this kcday of October 2009

RICHARD GAMMICK
District Attorney

ByL
DAVID CREEKMAN
Chief Deputy District Attorney

Box 30083

RenoNV 89520-3083
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10

ATTORNEYS FOR WASHOE COUNTY

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Jt.App.3 14



CERTIFICATE OF SERVICE BY MAIL

Pursuant to NIRCP 5b certify that am an employee of the Office of the District

Attorney of Washoe County over the age of 21 years and not party to nor interested in the

within action certify that on this date deposited for mailing in the Mails with postage

fully prepaid true and correct copy of the foregoing MOTION TO DISMISS NRCP 12b5

AND NRCP 12b6 AND MOTION TO STRIKE AMENDED COMPLAINT NRCP 15 in

an envelope addressed to the following

Suellen Fulstone Esq
Morris Peterson

6100 Neil Road Suite 555

Reno NV 89511

10

Dennis Belcourt

11 Deputy Attorney General

Deonne Contine

12 Deputy Attorney General

100 North Carson Street

13 Carson City NV 89701-4717

14

15 Dated thifffay of October 2009
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Suellen Fulstone

Nevada State Bar 16 15

MORRIS PETERSON
6100 Neil Road Suitó 555

Reno Nevada 89511

Telephone 775 829-6009

Facsimile 775 829-6001

Attorneys for Petitioners
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Howard Conyers

Clerk of the Court

Transaction 1130477

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

10
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28
AORRIS PETERSON

ATTORNEYS AT LAW

100 NEIL ROAD SUITE 550

RENO NEVADA R951

775/R2R-6050

FAX 170/R2R-S001

VILLAGE LEAGUE TO SAVE Case No CV 03-06922

ASSETS INC Nevada non-profit corporation

on behalf of their members and others similarly Dept No
situated MARYANNE INGEMANSON Trustee

of the Larry and Maryanne Ingemanson

Trust DEAN individually and

as Trustee of the Dean Ingemanson Individual

Trust ROBERT ANDERSON and LES

BARTA on behalf of themselves and others

similarly situated

Petitioners

vs

STATE OF NEVADA on relation of the State

Board of Equalization WASHOR COUNTY
COUNTY BILL BERRUM Washoe County

Treasurer

Respondents

POINTS AND AUTHORITIES IN OPPOSITION TO
MOTION TO STRIKE AMENDED COMPLAINT

The County respondents have moved the court pursuant to NRCP Rule 12f to enter an

order striking the petitionerst amended complaint/petition for mandamus County respondents

argue that the original complaint gave absolutely no indication that additional parties were to

be added in the guise of class action nor that causes of action relative to tax years which had

not yet occurred were to be added and asks that these allegations be stricken Motion to

Jt.App.3 16



Dismiss NRCP 12bX5 and NRCP l2bX6 and Motion to Strike Amended Complaint

NRCP 15 Motion to Strike 25 ins 9-12 County respondents are simply wrong

The complaint as initially filed served and dismissed was structured as class action

The difference is that the Village League was the only named plaintiff In order to avoid non-

productive litigation over the associational standing of the Village League the amended

complaint/petition names individual taxpayer petitioners as well as the Village League as class

representatives Both the original and the amended complaints however were structured as

class actions

Likewise in November of 2003 when the original complaint was filed petitionerst

focus with respect to the equalization claim was the State Boards failure to perform its duty of

10
statewide equalization for the then current 2003-2004 tax year and prior years Nothing in the

original complaint however limited the allegations or the relief sought to those years

12
Petitioners did not cause the case to be dismissed and petitioners had no reason to know or

13
anticipate that this case would be in the Supreme Court for more than years When the

14 dismissal was reversed and the claim remanded petitioners were entitled to amend their

15 complaint to seek relief for the intervening years as well as for 2003/2004

16
Under NRCP Rule 121 the court may order stricken from any pleading any

17
insufficient defense or any redundant immaterial impertinent or scandalous matter The

18
allegations of the amended complaint/petition for mandamus do not fall within the limits of

motion to strike as set forth in the rule The County respondents fail even to suggest that there

19
is any language in the amended complaint/petition for mandamus that is redundant

20
immaterial impertinent or scandalous They do apparently argue that the claims as to some of

21
the intervening years are barred by the statute of limitations and cite to two cases involving

22
limitations period and relation back issues Neither case holds or even suggests that striking

23 portions of the pleading is an acceptable procedure for addressing such issues

24 Petitioners have not added either claims or parties with their amended complaint

25 petition for writ of mandamus They have maintained the same class action dropped the

26 claims whose dismissal was upheld by the Supreme Court and alleged only the equalization

27
claim Rather than 2003-2004 and prior years that claim now encompasses 2003-2004 prior

28
years and the intervening years from 2003-2004 to 2008-2009 The State Board cannot claim

AORRIS PETERSON
ATTORNEYS AT LAW

100 NEIL ROAD SUITE 555

REND NEVADA RESt

775/E29-6000 Jt.App.3 17
FAX 775/829 8001



that it has not had notice that the petitioner-taxpayers contend that there is an annual duty of

statewide equalization and that the Board has not performed that duty at least since the 2003-

2004 tax year The equalization claim is fleshed out in the petition for mandamus but no claims

are added and no relation back issue is presented Even if there were relation back or

some other limitations issue the statute of limitations is an affirmative defense and is not

properly argued on motion to strike

The motion to strike is generally disfavored 5C Wright and Miller Federal

Practice and Procedure 1280 394 and cases cited at fn 10 comparable FRCP Rule 12f

For this reason perhaps there appear to be no Nevada cases addressing the propriety of its use

The case law under FRCP Rule 12f however makes clear that motion to strike is not

10
properly used to dismiss complaint as the County would have this court do here

11
Yamamoto Omiya 564 F.2d 1319 1327 9th Cir 1977 Taxpayer petitioners respectfully

12
submit that Washoe Countys motion to strike is both unauthorized and without merit and must

13 be denied

14 DATED this 2nd day of November 2009

16 MORRIS PETERSON

18

Attorneys for Petitioners

19

AFFIRMATION
20

Pursuant to NRS 239B.030
21

The undersigned does hereby affirm that the preceding document does not contain the

22

social security number of any person
23

DATED thisL4Lday of November 2009

24
ORRIS PETERSON

Suellen Fu tone

28 Attorneys for Petitioners
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5b hereby certify that am an employee of MORRIS

PETERSON and that served via the Courts electronic filing system true copy of the

foregoing upon the following

Gina Session/Dennis Belcourt

Office of the Attorney General

100 North Carson St

Carson City NV 89701

and that served true copy of the foregoing by first class mail postage prepaid upon

David Creekman

Washoe County District Attorneys Office

10 Civil Division

P.O Box 30083

11 Reno NV 89520

12
DATED this 2nd day of November 2009

14
Employee of Mo is Peterson

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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Suellen Fuistone

Nevada State Bar 1615
MORRIS PETERSON
6100 Neil Road Suite 555

Reno Nevada 89511

Telephone 775 829-6009

Facsimile 775 829-6001

Attorneys for Petitioners
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Howard Conyers
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

4ORRLS PETERSON
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VILLAGE LEAGUE TO SAVE INCLINE Case No CV 03-06922

ASSETS INC Nevada non-profit corporation

on behalf of their members and others similarly Dept No
situated MARYANNE Trustee

of the Larry and Maryanne Ingemanson

Trust DEAN INGEMANSON individually and

as Trustee of the Dean Ingemanson Individual

Trust ROBERT ANDERSON and LES

BARTA on behalf of themselves and others

similarly situated

Petitioners

vs

STATE OF NEVADA on relation of the State

Board of Equalization WASHOE COUNTY
COUNTY BILL BERRUM Washoe County

Treasurer

Respondents

POINTS AND AUTHORITIES IN OPPOSITION TO
STATE BOARD OF EQUALIZATIONS MOTION TO DISMISS

Rather than answer the State Board of Equalization has moved the Court to dismiss the

taxpayers petition for mandamus The Boards motion is legally untenable on its face and would

support the imposition of sanctions for obstruction and delay The Board begins by challenging

whether the Board had duty of statewide equalization in 2003 when this case was filed That

duty is established beyond dispute by NRS 361.395 initially adopted in 1917 by the Supreme

Courts affirmation in State ex rel State Bd of Equalization Barta Bartg 124 Nev 58 188

Jt.App 320



P.3d 1092 2008 and by the Order Affirming in Part Reversing in Part and Remanding Qrder

of Remand in this very case

The Board also argues that the petition for mandamus must be dismissed because

taxpayers are not entitled to the refunds requested as part of their relief It is well and long

established in Nevada law that the request for relief is not part of the cause of action and is not an

appropriate target of motion to dismiss The Court will decide the relief at the end of the case

not on motion brought before the issues are even joined

Finally the State Board raises the wholly inapposite doctrine of primary jurisdiction and

argues that it should be excused from its past equalization failures on the basis that it is presently

working on regulations to establish procedure for statewide equalization The current State

10
Board is to be commended for addressing the issue rather than continuing to look the other way or

simply throwing up its hands However commendable those efforts may be going forward they

12
cannot be the basis for denying relief to taxpayers for the Boards past violations of their statutory

13 and constitutional rights to uniform annual statewide equalization of taxes The primary

14 jurisdiction doctrine was developed and is properly applied only for purposes of allocating to

18 preliminary agency review those issues which call for agency expertise and reserving judicial

16 issues for court determination That doctrine provides no ground for excusing past violations on

17
the promise of future good behavior

18 NRS 361.395 IMPOSES CLEAR DUTY
OF ANNUAL STATEWIDE EQUALIZATION

19 The State Board argues that mandamus will not lie in this case because prior to the

20 Supreme Courts 2008 Barta decision the Board had no clear duty of statewide equalization

21 sufficient to support an action in mandamus State Board of Equalizations Motion to Dismiss

22 ComplaintlPetition for Writ of Mandamus Board Motion Ins 14-16 Ins 25-28 The

23 only polite word for this argument is nonsense The Supreme Court is not the Legislature The

24 Supreme Court did not create the State Boards duty of statewide equalization in its Barta

28
decision Under the separation of powers doctrine the Supreme Court could not create such

26
duty which exists only pursuant to statute In fact since 1917 the Nevada statutes have required

the State Board to equalize property valuations throughout the state See NRS 361.395 1917

27
Statutes pp 328-338 Exhibit attached Since 1917 the Nevada statutes have required this

4ORRIS PETFRSON equalization of valuations to be performed annually and to be achieved by raising or lowering
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valuations in the various counties I4 With respect to the clear duty standard described by

the Board in its Motion to Dismiss the Supreme Court held as follows

Under NRS 361.3951 the State Board clearly has duty to

equalize property valuations throughout the state Barta 188

P.3dat 1102

That clear duty of statewide equalization was established in 1917 and with the statutes

essentially unchanged that duty was clearly in existence in 2003 when this action was first filed

and just as clearly remains in existence today Undeniably the State Board of Equalization

ignored its statewide equalization duty was for many years Ignoring statutory duty however

does not make it go away Relieving the State Board of its annual duty of statewide equalization

10
would require legislative repeal

According to the State Board prior to the 2008 Barta decision it had no understanding

that NRS 361.395 imposed general duty of equalization and rather interpreted its function

12
under NRS 361.395 as equalizing either by taxpayer appeal or in response to correction by the

13
county board Board Motion fn This statement is relegated to footnote with no

14
citation to any supporting evidence of any kind because it is simply not true.t In 2006 for

15 example Judge Griffin of the First Judicial District Court interpreted NRS 361.395 just as the

16 Supreme Court did two years later Exhibit attached At that time State Board counsel

17 represented that the State Board performed its duty of statewide equalization by reviewing the

18 county tax rolls as provided by statute and was only remiss in not performing that duty in

19 public meeting an obvious violation of the Open Meeting Law Exhibit attached at

20
30 lns 21-23 attached In 2006 State Board counsel further expressly distinguished between

21
performing the duty of statewide equalization and determining individual appeals j4 31 ln

lzlp.32 ln.15 Calling counsels bluff Judge Griffin remanded the case to the State Board to

22
provide its proof of statewide equalization Exhibits and

23
On remand the State Board never pretended to have performed its duty of statewide

24

25 It should not come as surprise that no member or former member of the Board has

signed declaration to the effect that his or her understanding was that by deciding the particular

26 valuation issues of isolated individual appeals around the state the Board was somehow

27
performing its NRS 361.395 duty of statewide equalization Even suggesting that such was the

understanding of Board members is an insult to their intelligence In truth Board members

28 present and past simply do not know and have not known how to effect statewide equalization in

vIORRIS PETFRSON taxable value system Board members themselves have never claimed to have performed their

1ODSSS duty of statewide equalization
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equalization As described by the Supreme Court in Barta

The transcript of the State Board hearing reflects however that the

State Board appeared uncertain about how to equalize property

values the scope of its duty to equalize or how to resolve potential

conflicts between its and the Tax Commissions property value

determinations The Department of Taxation contended that the

duty to equalize statewide was accomplished through the

Departments ratio studies and review of county assessors

methodologies and work product and thus the State Board had no

independent duty or power to engage in equalization The

Taxpayers however argued that the State Board had both

statutory duty and the authority to equalize property values

statewide After also hearing from the public the Assessor and

Deputy Attorney General the State Board concluded that it needed

more time to consider the remanded issue and continued the matter

without responding to the district courts remand order 188 P.3d at

10 1097

That remand hearing ended with the Board agreeing to schedule subsequent hearing to get

12
public input See Exhibit at 127 ins 4-17 Clearly the Board was not looking to the public

to tell them how they had actually performed their duty of statewide equalization without

13

realizing it but rather to hear whatever ideas might be presented as to how to effect that duty The

14

public hearing however was never held As reflected in Barta

15
Frustrated by the delay the Taxpayers requested that the district

16 court rescind the remand 188 P.3d at 1097

17
The remand was rescinded and the State Boards decisions on individual taxpayer issues were

18
appealed In addition to reversing the State Board on its individual taxpayer decisions the

19
Supreme Court recognized the Boards affirmative statutory duty under NRS 361.395 of

statewide equalization Barta supra

20
Instead of addressing the allegations of the petition in its motion to dismiss the State

21
Board also attempts inexplicably to distinguish the two cases cited by the Supreme Court in its

22
Order of Remand to support its conclusion that

23
As no statute provides for an administrative process to remedy the

24 State Boards failure to equalize county valuations insofar as

Village League alleged that the State Board failed to perform an act

25 required by law and sought an order directing that acts

performance such was appropriately raised in its district court

26 complaint Order of Remand Ins 3-7

27
The Supreme Court did not cite either case as binding precedent of any kind or even as involving

similar facts In fact the Supreme Court does not discuss either case in any detail whatsoever

28
4ORRIS PETERSON The cases are cited merely as illustrative of the availability of mandamus in property tax matters
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In any event this court is in no position to review the authorities cited by the Supreme Court in

its Order of Remand or to reverse that Courts determination that the State Boards failure to

perform its duty of statewide equalization was appropriately raised in Village Leagues

district court complaint The Order of Remand is indisputably the law of this case and cannot

be reconsidered or revisited by this court Geissel Galbraith 105 Nev 101 103 769

P.2d 1294 1296 1989 Sherman Gardens Co Longlev 87 Nev 558 563 491 P.2d 48 51

1971 decision on the first appeal is the law of the case not only binding on the parties

and their privies but on the court below and on this court itself quoting Wright Carson

Water Co 22 Nev 304 308 39 872 873-74 1895 The appropriateness of the authorities

cited by the Supreme Court had to have been questioned if at all on petition for rehearing in

10
that Court That opportunity has passed No purpose is served in challenging those authorities in

11
this court

12 II TAXPAYERS ARE ENTITLED TO RELIEF IN MANDAMUS

13 This case was originally filed in 2003 dismissed on motion appealed and the equalization

14 claim returned to this court in 2009 Petitioner taxpayers amended their complaint to reflect the

15 Order of Remand as well as Barta supra State ex rel State Bd of Equalization Bakst Bakst

16 122 Nev 1403 148 P.3d 717 2006 and other cases decided at the County Board State Board

17
and District Court level involving similarly situated Incline Village/Crystal Bay residential

18
homeowner taxpayers Petitioners have converted their complaint to petition for mandamus

19
and among other relief seek an order requiring the State Board in the exercise of its duty of

statewide equalization to equalize 2003 -2004 valuations of all Incline Village Crystal Bay
20

The State Board argues now that the mandamus petition should be dismissed because

21
petitioners do not want any equalization that would not include tax rollback and are seeking

22
the same remedy sought in Barta Bakst and the Village League case that was recently remanded

23
to the State Board of Equalization Board Motion lns 8-10 21-22 As alleged in their

24
petition for mandamus petitioners believe that NRS 361.395 imposes duty of statewide

25 equalization within as well as between counties in Nevada That duty requires that the State

26 Board acknowledge the Supreme Courts determination in Bakst that residential properties at

27
Incline Village/Crystal Bay were valued using unauthorized methodologies not used elsewhere in

28
Washoe County or the State of Nevada resulting in unconstitutional valuations

4ORRIS PETERSON The State Board argues that an order requiring equalization within the Incline Village
ATTORNEYS AT LAW
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Crystal Bay area of Washoe County as part of statewide equalization would eviscerate the

discretion of the State Board in fulfilling its duty under NRS 361.395 Board Motion Ins

23-24 The State Boards equalization discretion however is not unfettered and cannot be

exercised without reference to applicable law or established fact In this action taxpayer

petitioners are not asking the court to control the Boards discretion They are merely seeking to

have the Court provide non-discretionary parameters to the Board in the exercise of that

discretion It has taken six years to get to the point in this case of requiring answers from the

respondents Taxpayer petitioners respectfully submit that the court should act to the extent

permitted by law to avoid the necessity of another appeal another decision by the Supreme Court

reversing an erroneous determination by the State Board yet another remand to the State Board to

10

try again and another six years or more before the constitutional rights of taxpayers are

vindicated

12
In any event the specifics of the relief to which taxpayer petitioners are entitled in this

13
action are matter for the ultimate determination by the court Those specifics are not subject to

14 determination on NRCP Rule 12 motion to dismiss Under the established standard

16 complaint/petition for mandamus should be dismissed only if it appears beyond doubt that

16 could prove no set of facts which if true would entitle to relief Buzz Stew

17
LLC City of Las Vegas 124 Nev ---- ---- 181 P.3d 670 672 2008 Simpson

18
Mars Inc 113 Nev 188 190 929 P.2d 966 967 1997 The nature of that relief is not at issue

19
on motion to dismiss Midwest Supply Inc Waters 89 Nev 210 213 510 P.2d

876 878 1973 prayer for relief is not part of the claimants cause of action. This holding

20
is applicable to mandamus actions as to other civil actions NRS 34.300 The State Boards

21
motion to dismiss the taxpayers mandamus petition on the grounds of the relief sought must be

22
rejected as matter of law.2

23
III THE DOCTRINE OF PRIMARY JURISDICTION IS INAPPOSITE

24 The State Board argues that taxpayers should be denied mandamus in this case because

26

26 The State Board cites two cases as support for dismissal based on the relief sought State

Daughcrty 231 384 48 Nev 299 1924 and State ex rel Schaw Noyes 25 Nev 31 56

27 946 1899 Board Motion lns 2-6 Neither case involves dismissal under NRCP Rule 12

or its demurrer counterpart under prior rules of procedure Both decisions were reached on the

28 merits after hearing and provide no authority for the dismissal sought by the State Board in the

viORRIS PETERSON present case
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the Board is in the process of complying with its statutory duty under NRS 361.395 Board

Motion ins 8-10 According to the Board doctrine of primary jurisdiction requires

that courts should sometimes refrain from exercising jurisdiction so that technical issues can first

be determined by an administrative agency Ith ins 10-12 Citation omitted The

operative term in that statement is first As explained by the U.S Supreme Court the doctrine

of primary jurisdiction applies where claim is originally cognizable in the courts but

requires the resolution of issues which under regulatory scheme have been placed within the

special competence of an administrative body United States Western Pac Co 352 U.S

59 63-64 77 S.Ct 161 L.Ed.2d 126 1956 Under those circumstances the court has

discretion to defer to the administrative body Sports Form Inc Leroys Horse and Sports

10
Place 108 Nev 37 823 P.2d 901 1992 Nevada Power Co Eighth Judicial Dist Court of

Nevada ex rel County of Clark 120 Nev 948 962 102 P.3d 578 588 2004 Richardson Const

12
Inc Clark County School Dist 123 Nev 61 156 P.3d 21 24 2007

13 Nothing in the present case resembles even remotely the circumstances in which the

14 primary jurisdiction doctrine may be applied The State Board had its primary jurisdiction

15 during its 2003 term when it ignored its duty of statewide equalization The Board continued to

16 exercise its primary jurisdiction by ignoring its duty of statewide equalization for the next five

17 years Only with new Board in 2009 was the process of drafting equalization regulations begun

18
The 2003/2004 through 2008/2009 tax years are no longer before the State Board The only tax

19
year presently before the State Board is the 2009/20 10 tax year If this Court dismisses this case

while the State Board works on its regulations the State Board will escape any accountability at

20
all for its repeated annual failures of statewide equalization from 2003 through 2008

21
Although it is characterized as the State Board it is more accurate to say that it is the

22
Department of Taxation which is at long last looking at equalization regulations The State

23 Board itself has had little if anything to do with the drafting of these regulations In any event the

24
regulations themselves are likely to create more problems than any they may resolve copy of

25 the Departments most recent iteration is attached as Exhibit The proposed regulations

26 massively overcomplicate the issue of equalization bringing in without adjustment concepts

27
from market value jurisdictions and creating impenetrable statistical barriers to any challenge by

28
taxpayers At the workshops Department representatives have refused to answer any questions

VIORRIS PETERSON about the content of their proposed regulations Equalization in Nevadas taxable value system is
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first of all about assuring uniformity of methodology As the Supreme Court has stated both

eloquently and succinctly

As the Legislature apparently appreciated uniform assessment

methods properly applied will necessarily produce the same

measure of taxable value for like properties Those evenly measured

taxable values will be assessed at uniform rate-35 percent-

resulting in an equally proportioned tax among like properties and

allowing the County and State Boards to the thoroughly carry out

their duties to equalize any assessor- or property-type based

assessment differences However if varying methods are used to

determine the taxable values of like properties take for instance

two nearly identical neighboring properties then equalization

becomes difficult and there can be no guarantee that the same

measure of taxable value will be assigned to the properties Clearly

this would violate the constitutional promise of uniform and

10 equal rate of assessment and taxation Consequently in Bakst we
stated that the Constitution clearly and unambiguously requires

11
that the methods used for assessing taxes throughout the state must

be uniform

12
Bartasupra188P.3dat

13 Counsel for the State Board argues that uniform methodologies are not all that is needed for

14 equalization Board Motion lns 9-10 The Board fails to articulate any other

18 considerations but as pointed out by the Supreme Court any assessor or property-based

16
differences are first minimized by the enforcement of uniform methodologies and certainly can

17
be addressed by the respective Boards without resort to elaborate ratio studies or any other

18
statistical analyses It is apparently notion too simple for the Department to grasp but

professional appraisers will reach similar conclusions if they use the same methods The proof is

19

in the valuation of residential improvements using Marshall Swift Whether its Lincoln County

20
or Clark County or Washoe County the assessors follow the same guidelines and get essentially

21
the same results

22
In any event the primary jurisdiction doctrine applies where although it has jurisdiction

23 court determines that there are issues that are more appropriately addressed initially at the agency

24 level The primary jurisdiction doctrine does not apply and cannot be invoked by the agency in

25 order to avoid review of its failures Statewide equalization is an annual duty not one-time

26 event Even if regulations were adopted and statewide equalization were effected for the

27
2009/2010 tax year which remains in doubt that would not in any way remedy the previous

28
multi-year failures of statewide equalization If the State Board here truly believes that the issues

AORRS PE FERSON of statewide equalization for the tax years from 2003/2004 to 2008/2009 should be decided by the
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agency it should not be asking this court to dismiss this case Instead it should be offering to

stipulate to the entry of writ of mandate directing it specifically to address those issues for those

past tax years

IV CONCLUSION

The basic issue before the court on this motion has already been decided by the Supreme

Court when it determined that insofar as Village League alleged that the State Board failed to

perform an act required by law and sought an order directing that acts performance such was

appropriately raised in its district court complaint Order of Remand lns 4-7 That holding

is the law of the case No argument that petitioners have failed to state claim can now be

asserted The Boards motion to dismiss must be denied and the Board required to answer the

petition so that the issues are framed and appropriate relief may be fashioned without further

11
delay

12
Respectfully submitted this 2nd day of November 2009

13 MORRIS PETERSON

BLJLCC
16 Suellen Ful one

17
Attorneys for Petitioners

18

AFFIRMATION

20
Pursuant to NRS 239B.030

21
The undersigned does hereby affirm that the preceding document does not contain the

22
social security number of any person

DATED this 2nd day of November 2009
23

MORRIS PETERSON
24

28

26
Suellen Fulst ne

27 Attorneys for Petitioners

28
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328 LAWS OF NEVADA

Contingent Emergency Bond Interest aiid Redemption

Fund which shall be used for the purpose of paying inter

est and the annual redemption of the bonds authorized by

this act if after the payment of interest and the redemption

of the number of bonds as herein provided for there shall

nioain surplus in said fund such surplus shall be used for

flit retiieiiieiit and caneelation of additional bonds provided

for in this net to the mount of such surplus

Snu The receipts front the sale of bonds herein pro
flf.potltioi vided shall le paid into the state general fund in the state
of reeipt

treasury

ii.u 177 .lo tel ill rule/to lii pid lIe lejelIneS erecting

l1i Seada tar rolomission 20 I/o s/ale board of equaliza

tion defining I/sun penns auI In/irs and inc/Iris relating

I/i lu/u and rpealinrj ill 115 al/ti pill/s o/ ac/s in conflict

bereni/I Match 21 19171

Jhc People of the State of Nevada represented in Senate and

Assembly do enact as follows

SEcTIoN There is hereby created commission to be

designated and known as the Nevada tax commission Said

created Nevada tax commission shall consist of chairman and six

How commissioners The chairman shall be the governor of

oinposed the State of Nevada One of the commissioners shall he

one of the associate commissioners of the railroad comnmis

sion of the State of Nevada to be designated by the gov
ernor one of the said commissioners shall be versed in and

possess practical knowledge and experience in the classifi

cation of land and the value thereof one of said commis
sioners shall he versed in and possess practical knowledge
and experience in live stock and the value thereof one

of said commissioners shall be versed in and possess

practical knowledge and experience in the mining industry

one of the said commissioners shall be versed in and possess

practical knowledge and experience in business one of

said commissioners shall he versed in and possess practical

knowledge and experience in banking each of said com
missioners at the time of his appointment shall be actively

engaged in the business of the department which he is chosen

to represent on the commission Said appointments shall

Ar.1iitt- he made by the governor and not more than one of said

goerliac commissioners shall be appointed from any one county in

this state and not more than majority of the said com
mission shall be of the same political party Three of said

commissioners shall be appointed for term of four years
and two of said eomniissioners for term of two years and

upon the expiration of the terms for which the appointments

are made all commissioners shall be appointed for terms of

four years The chairman and each of said commissioners

shall have vote upon all matters which shall come before

Jt.App .3 32



TWENTY-Eftil-ITH SESSION 329

said commission Before entering upon his duties each of

said commissioners except the governor and the railroad

commissioner shall enter into hond payable to the State

of Nevada to be approved by the board of examiners in

the sum of ten thousand dollars conditioned for the faith

ful performance of his duties and shall subscribe to the

Lii cia oa coin ni issi on shall appoint secretary WI SPPrIta

shall give his entire time and attention to the duties of the

office of secretary of the commission and who shall be in

harge of the office of the commission

Sac The members of said commission shall have power rmver of

to prescribe rules and regulations for its own government and
tonissioii

governing the rroeedn and order of Inisiness of all regular

and special sessions and five members shall constitute

quorum for the transaction of business The secretary shall

keep full and correct records of all transactions and proceed

ings of said commission and perform such other duties as

may be required and with the approval and consent of the

commission and of the state board of examiners may employ
such clerical or expert assistance as may be required

SEC Said Nevada tax commission hereinafter and

heretofore referred to as said eomnnssion is hereby

empowered
FirstTo confer with advise and direct assessors sheriffs rcers tif

as cx officio collectors of licenses county hoards of equaliza-

tion and all other county officers having to do with the prepa-
spveih

ration of the assessment roll or collection of taxes or other

revenues as to their ditties to direct what proceeding
actions or prosecutions shall be instituted to support the law

Said commission may call upon the district attorney of any
county or the attorney-general to institute and conduct such

civil or criminal proceedings as may he demanded
SecondTn have the original power of appraisement or Or gina

assessnient of all property mentioned in section of this act

ThirdTo establish and prescribe the general and uniform

niles and regulations governing the assessment of property Knits

by the assessors of the various counties not in conflict with

law to prescrihe the form and manner in s-hieh assessment

rolls or tax lists shall he kept by assessors and county com
missioners shall supply books anl blanks for the usc of the

assessors in such form and also to prescrihe the form of the

statements of property owners in making returns of their

property and it is herchy made the duty of all county asses

sors to adopt and put in practice such rules and regulations

and to use and adopt such fort and manner of keeping such

assessment rolls or tax lists and to use and require such

property owners to usc and the county commissioners shall

furnish the blank statements required by said commission in

making their property returns

FourthTn require assessors sheriffs as cx officio cellee
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Ittvtllue tors of licenses and titi elerics of tiii county boards of equal
titlher mimi

zation and all OthtI eatitity offleers itaving to do with fit

iii It niltatluit
prepa rat jot of the sst ssti en ill or coilt ci ii of Ut es

other livllales to fitrtiislt such itiforaitil jolt li relation

assessttieitts licenses or the etpiahzatioii of propeity vale

tiolis anti itt suieh bruit tts stliil eOltttttissiOIl mar dentattil

Jijftit Ta siltitIttOlt witiiisses to tear aitit testift on att\

Witttcits sI ti tjeet lit tt lilt itt the 1t 1111 lit it itil ttt Ol rtv \iI ii ttitjOitt

ietllses or ttte net praeiti Is tif itt lies hint tto jiriiprty tWIll

alt ii ito otfleei ih rector sot wii it ten dent ai au age or gi hìf

ally 01111111 ny or eorItirllt jolt wliosi property is wholly itt in

oltIIt\ StIll11 lit liqllirtl to appear without his consent at

jdaee other Into he could vseal or ttt the nearest town to hi

11111 ci of rcsi dell Vt or flip pm ci pal place of busj ii ess of so ru

eotttpany 01 COlptltittiOli Sitih sulltiillOltS nitty lie served hit

JlilSihlIthI serViti tttiv Itiitttiiei of said eollithtissiiut 01 liv tie

sh tri 11 of hi cot it it iiii who sIt ill tert Iv to so eh servie

it Is \Vj tI Ill alit iteiusa
joit he Ii01 in intl oh icr of Sit em

ittissioit ittay adtttinjster oaths to witnesses

xthirro ìmdo iljljent ilivestjglttiotl witit tefinttec

iii saintu aitv class or kind of property beijevtil to lie eseajtiag just

taxation and in pursuance whereof said commissiOn 01 all

eon it tissi on er th eieof 1003 cx ant ill tite hooks and ceon ts cd

tlt ptrsou copartntrsh ip or corporation doing business itt

lie state he it slit Ii txa iii lit at an leN oed Ii tW ssary to

htV iletertttiiiutl ioit of till valuation of itny property suit

jeet to taxat ilill or Ito detertitioation of an heenses for tb
ouduet of any hosioess or tht tliteltlntlatioll of the net pro
etitls of 11113 110111

SeveitthTo require boanis of county commissioners

tiatgt subitiit budget estimate of the county expenses for tb
ttiirettt year ill such detail and form as may be requited ii

till eOiIiIltissitlt to require boards of cotuity coon nissioners

to increase or decrease tile county tax rate of tlteir respeetiv

counties to product till hit revllule estimated as iieeessar

for the conduct of such county government ats appears frotit

such budget to require county hoards of education aiti

district school trustees and all school officers itaving eoatriti

0VIl any school expenditures ill aiiy district ill witich

special tax is to be levied during the current year to soil

nit budget tstunate of thi txieiises for wiiieli suelt tax is

levied iii such detail and form as may be required hy fit

eoutiiussio1t To require cities 11111 nicipalitits and towns an

tile governuig boards tltereof to submit bndget estimates ill

tile expenses for tilt goviritittittt of such city muoieipahitt

or town for the current year in such form and dttail as
111111

lie required by the commission and to require the goveruiiie

hoards of any municipality city or town to increase or

lhereasc the tax rate therein to produce the net revetui

stiiuate for the conduct of such municipality city or tow it

in said budget
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EighthThe conunisslon shall have in addition to the
Genera

specific powers enumerated the power to exercise general jJ
supervision and control over the entire revenue system of the

1state

NinthThe commission shall have the power to require Untaxed

county assessors county boards of equalization any county Cflt
auditor or county treasurer to place upon the roll any prop
arty found to be escaping taxation

TenthThe commission shall have the power to authorize Power and

the secretary to hold hearings or make investigations and

upon any such hearing the secretary shall have the authority

to examine books compel the attendance of witnesses admin
ister oaths and conduct investigations

The enumeration of the foregoing powers shall not be con- Poregolng

sldred as excluding the exercise of any needful and proper

power and authority of said commission

Sin Said commission shall keep its office at Canon office at

City and shall be in general session and open for the trans
Careon City

action of business the usual hours and days in which public

offices are kept open There shall annually be held at Carson

City two regular sessions of said commission namely one Sesalona

beginning on the second Monday in January of each year at

oclock and continuing from day to day until the busi

ness is compieted at which valuations shall be established by
said commission on the several kinds and classes of property

mentioned in section of this act and one regular session

shall be held annually beginning on the first day of October

or the first legal day thereafter at the same hour and eon
tinning from day to day until the business is completed

at which said commission shall equalize property valuations

in the state as provided in section of this act exclusive of

live stock The publication in the statutes of the foregoing What Is

time place and purposes of such regular session shall be flIt
deemed sufficient notice thereof to all concerned but said

commission if it so elects may cause published notices of

such regular sessions to be made in the press or may notify

parties in interest by letter or otherwise AU sessions shall

be public and all paflies shall have the right to appear to

be heard in person or by their agents or attorneys or to

submit evidence in documentary form The publication once

week for two consecutive weeks of notice of special

session in some newspaper of general circulation in the

county in which such special session is to be held five days
personal service on or registered mailed notice to the per-

son firm or corporation affected stating the time place

objects and purposes of such special session shall be deemed

sufficient notice thereof to all concerned special sessions

may be held at such times and places and for such purposes

as said commission may declare

Sno At the regular session of said commission held on

the second Monday of January of each year said commission
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Comnhlasion shall assess all live stock throughout the state accepting the

faeall valuation per head for the year 1917 using the valuation

theretofore established by the state board of equalization at

its regular session held in August 1916 and thereafter using

the valuation per head established by the preceding session

of the state board of equalization for the then current year
as provided for in section of this act and shall establish

the valuation on any property of an interstate or inter-

county nature and which shall in any event include The

Railroads property of all interstate or intercounty railroads sleeping-
etc

car private ear line street railway traction telegraph

water telephone and electric light and power companies

together with the franchises and the property and franchises

of all express companies operating on any conunon carrier in

this state and which foregoing exclusive of live stock shall

be assessed as follows Said commission shall establish snd
rrancblses fix the valuation of the franchise and all physical property

used directly in the operation of any such business of any
such company in this state as collective unit and if operat

ing in more than one county on establishing such unit valua-

tion for the collective property said commission shall then

proceed to determine the total aggregate mileage operated

within the state and within the several counties thereof and

MOe-unit so apportion the same upon mile-unit valuation basis
valuation

and the number of miles so apportioned to any county shall

be subject to assessment in that county according to the mile

unit valuation so established by said commission The word

company shall be construed to mean and include any per-

son or persons company eorporatmon or association engaged
in the business described In case of the omission by said

commission to establish valuation for assessment purposes

upon any property mentioned in this section it shall be the

duty of the assessors of any counties wherein such property is

situated to assess the same All other property shall be

assessed by the county assessors On or before the first Mon
day in June it shall be the duty of the said commission to

transmit to the several assessors the assessed valuation found

by it on such classes of property as are enumerated in this

section together with the apportionment of each county of

such assessment The several county assessors shall enter on

the roll all such assessments transmitted to them by the

Nevada tax commission

Sno Beginning on the third Monday of August the

Tax said commission shall together with the county assessors of

the several counties of this state sit in Carson City as state

a$J0 board of equalization The chairman of the said commission

board of shall be the chairman of the said board of equalization and
equalization

each member of said commission and each of the county
assessors shall have vote upon said board The secretary
of the Nevada tax commission shall act as the secretary of
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the state board of equalization The actual necessary ison
expenses

of the county assessors in attending the meeting dcoty
of the said board of equalization shall be paid by the respec-

tive counties At such meeting it shall be the duty of the

state board of equalization to review the tax rolls of the var

ious counties as corrected by county boards of equalization

and to raise or lower for the purpose of state equalization the

valuations therein established by county assessors and county

boards of equalization on any class or piece of property in

irbole or in part in any county save and except those classes

of property enumerated in section of this act exclusive of

live stock which shall be equalized by the said state board
and in equalizing the assessment of said property it shall be

the duty of said state board of equalization to so raise or

lower such valuation as to produce an aggregate assessment

of all property within the state including the property

enumerated in section of this act sufficient when the state

tax levy is applied thereto to produce thcrevenues required

from taxation as shown in the budget of estimsted state

expenses provided for in section of this act provided how- Provieo

eter that if said state board of equalization shall fail to per
fonn the duties enumerated in this section the Nevada tax

commission may make such equalization as will be necessary

Said hoard of equalization shall complete their labors on or

before the thirtieth day of September and any person whose

assessment valuation has been raised by said state board of

equalization may complain to the Nevada tax commission on

or before the third Monday in Octoberin said year and said

tax commission may correct or remedy any inequality or

error so complained of Showing on complaint may be made

by letter or in person and said commission may in its dis

cretion require affidavits in support thereof If any eounty

assessor shall be unable to attend the meeting of the state

board of equalization the board of county commissioners may
appoint qualified person to act in his stead At the meeting

of the state board of equalization as provided for in this see

tion in the year 1917 and annually thereafter said state

board of equalization shall fix the valuation for assessment

purposes per head of all live stock in the state and such

valuation however shall be subject to equalization

SEc At the regular session commencing on the first day Muy reguitite

of October the Nevada tax commission for the purpose of

state equalization may raise or lower any valuations there- atoek

tofore established by it upon any class or piece of property
exclusive of live stock enumerated in section of this act

to conform with the equalization of assessments effected by
the state board of equalization

Sac It shall be the duty of the state board of exami- State budget

ners on or before the first Monday in May of each year to
required

prepare and file with the Nevada tax commission detailed
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budget estimate of the aggregate amount of money necessary
to be raised by taxation and from other sources of revenue

to maintain the government of the state upon cash basis

Suc Tile secretary of tIn Nevada tax commission shall

Setntary eertify any change iii the assessed valuation of any piece or

hL lass of jnoperty in whole oi in par made by the tax cominis

sion or the state Is aiil of eqiiiiixat ion to the auditor of the

eonotv whieieii such property is assess and san auditor

shall notle siiii elaoees in thit assessment roll pflor to the

delivery of ins completed tax roll to the cx ulieio tax receiver

SEC 10 No taxpayer shall be 1plivd of any iemmiedy or

ii dress iii court of law relating to the paymei it of taxes

in it all aetanis at law shall be for redress from the findings
rNlrr

of said commission or the state board ot eqmializatioii and

may noj lie instituted upon the act of au assessor or of

enmity limed of eqaalisat ion or the stat hoard of eqnaiiza

tion until said commission has denied flit eomojdanuant

redress Said Nevada tax commission in that uonne may sue

and be sued and shall be so named as defemala of in any
action at law brought under the provisnns of this section

and the attorney-general shall defend the same lnit the

burden of proof shall be upon the complainant to show by

lear and satisfactory evidence that any valuation established

or equalized by said connnission or the state boa id of equali

zation is unjust and inequitable

Nrc 11 Any property owner whose taxes exceed tin

ntis 5n $300 who has nmstitnted commit proelelilg for

ti.2t1 redress 1110 immy increased va nat ion of ii is pmoi erty for

assessoieot pnrposes aunt who shall have loot his leeember

IiIi iistallmoent of faxes thereon iii full may on filing with the

freasn rer of flu eonofy eertilieate of the ehrk of any court

that sneI issne is lnmolimn.r lOP his June iistalloieot in two

separate payments to Wit One omynieimt in Summo which

when added to the leeenilsr iistalloomit shall represeii

thie auoount of taxes pavalde if eonmpoted on he valuation

of flue preceding tax year plus the taxes on any onovenienI

tMci since such reeedi ne levy and lie It el to the hal

nec required to make op the fnll .Juuie instal went anl said

county treasn rer shall reeei
lit

for the latt er as spccii

leposi to he held hy such treasurer nud is wised ii ntil In

lilt hy its finding shall award it and said property ii

suel he shall not be lialde for any penalty under he delia

foent tax aet na1 if lie eonrt by its timainjs reduces tin

assessment id sneli ooperty said county treasurer 01 0111
of the court sheill retool lrouo shell slacid leposit an mnoniI

Oliesoiidillg to such rednction iiid if thin court shall mad

ieduee the valuation of said property then said count
treasurer shall transfer the entire special deposit to In

juihlie revenues

Ally property owner whose taxes are less than $3II

and who has paid his Deeeni her nstallncnt of taxes ii
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full may on filing with the treasurer of the county cur- Method of

tificate of the secretary of theNevada tax commission that he

has made complaint or applied to said comnussion for

redress from any increased valuation of his property pay for redress

his June installment in two separate payments one payment
in the sum which when added to the December installment

shall represent the amount of taxes payable if computed
on the valuation of the preceding tax year plus the taxes

In any improvements added since such preceding levy and

the other for the balance required to make up the full June

installment and the county treasurer shall receipt for the

latter as special deposit to be held by such treasurer

unthsbursed until the Nevada tax commission shall by its

findings grant or refuse redress from such increased valu

ation and said property owner in such ease shall not be

liable for any penalty under the delinquent tax act and if

the Nevada tax commission by its findingaf reduces the assess

ment valuation of sudb property said county treasurer -on

order of said commission shall refund from such special

deposit an amount corresponding to such reduction and shall

transfer the reniaindr to the public revenues and If said

commission shall not reduce the valuation of said property
then said county treasurer shall transfer the entire special

deposit to the public revenues Nothing in this section shall

he deemed to deprive any taxpayer of any right or remedy

he may now have or be entitled to under the laws of Nevada
re Any property owner whose taxes exceed the sum of

$300 and the first installment of which is in excess of the

amount which he claims to be justly due for taxes may pay may sue

his installment of taxes as they become due under protest
when

and may commence suit against the state and county in

which the same was paid for the difference between the

amount of -the taxes paid and the amount which he claims

to hr tIm In an action by or against the person assessed he

may complain or defend upon the following grounds

That the taxes have been paid before the suit or dS for

That the property is exempt from taxation under the

provisions of the revenue or tax laws of the state specifying

in detail the claim of exemption or

That the person assessed was not the owner and had

no right title or interest in the property assessed at the time

of assessment

That the property is situate in and has been duly

assessed in another county and the taxes thereon paid or

Fraud in the assessment or that th assessment is out

of proportion to and above the actual cash value of the prop
erty assessed or the assessment is out of proportion to and

above the percentage of valuation fixed by the Nevada tax

commission for the year in which the taxes were levied and

the property assessed provided however that in all cases

mentioned in this paragraph where the complaint is based
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upon any grounds mentioned herein the entire assessment

shall not be declared void but shall only be void as to the

excess in valuation provided further that in every action

brought under the provisions of this section the burden of

proof shall be upon the plaintiff to show by clear and satis

factory evidence that any valuation established or equalized

by the Nevada tax commission or the state board of equaliza

tion or the county ssesaor or the county board of equaliza
tion is unjust and inequitable

Every action commenced under and by virtue of the pro-
Limited to visions of this section shall be commenced within three
three months

months from the date of the payment of the last installment

of taxes and if not so commenced shall be forever barred

Nothing in this section or in any remedy granted hereby
Distribution ihall prevent the distribution or apportionment of the taxes

so paid into the various funds of the state and county but

in the event of judgment in favor of the plaintiff the amount

of said judgment shall be paid out of the general fund of the

state and county defendants as their liability may appear
The county treasurer or tax receiver in making settlement

with the state shall notify the state controller of the amount

of state tax moneys which were paid under protest and an

All property amount equivalent thereto shall be thereby deemed to be

peseat and is hereby appropriated for the purpose of paying any
value judgment recovered against the state in an action under the

provisions of this section

SEC 12 AU property subject to taxation shall be assessed

at its full cash value

SEC 13 In pursuance of the general supervision and

Proceeds of control over the revenue system of the state said commis

assessed sion is hereby empowered to investigate and determine the

net proceeds of all operating mines In pursuance whereof
said commission in each instance shall investigate and

determine from all obtainable data evidence and reports

the gross value of the bullion actually extracted from the

reduction of the ores and the proceeds from the sale of the

ores of any mine mining claim or patented mine and to

deduct therefrom only such actual costs of extraction trans

portation reduction or sale of ores as shall be deemed by
said commission to be just proper and reasonable and not

introduced to deprive or defraud the state of any portion
of its just revenue and in any suit at law arising under

the provisions of this section the burden of proof shall be

upon the owner qf such mine mining claim or patented

mine to establish that any item of cost disallowed by said

commission is nevertheless just proper and reasonable

and not entered to defraud the state

SEC 14 All the provisions of this act with respect to

Provisions of county assessors sheriffs as ex officio collectors of licenses

Zor county commissioners county auditors and all other county

officers having to do with the preparation of the assessment
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roller collection of taxes or other revenueq and persons sum
moned as witnesses the requirement of witnesses to testify

the examination of the books and accounts of persons copsrt

aerships and corporations doing business in this state are

mandatory and any such county officer or witness sum
moned or witness required to testify or person copartner

or officer director superintendent or manager or agent of

any corporation who neglects fails or refuses to comply with

such mandates shall for the first offense be deemed guilty of for

misdemeanor and subject to the penalty prescribed in

section 6285 Revised Laws of Nevada and for persistence

therein constituting second offense shall be deemed guilty

of gross misdemeanor and subject to the penalty prescribed

in emotion 6284 of said Revised Laws Any person who shall

testify falsely shall be guilty of and punished for perjury
Sxc 15 All acts herein required between the assessment

I%onaflt1ea

and the collection of the taxes or commencement of suit shall ialldate

be directory merely and no assessment or act relating to

assessment or collection of taxes shall be illegal on account

of informality nor because the same was not completed

within the time required by law
Sno 18 The governor and the associate railroad com- salary of

missioner shall receive no compensation for their services as

members of the Nevada tax commission The secretary shall miasionera

receive salary of three thousand dollars payable in equal

monthly installments as other state officers are paid Each

of the other five commissioners mentioned in section of this

act shall receive salary of six hundred dollars $600 per

$tnwn payable in equal monthly installments as other state

officers are paid
SEC 17 The members of the said commission and such Actual

apert assistants as may be employed shall be entitled to gr
receive from the state their actual and necessary expenses
while traveling on the business of said commission

SEC 18 The sum of seven thousand dollars $7000 is Arrnronla

hereby annually appropriated out of any moneys in the
7.000

state treasury not otherwise appropriated to carry out the

porposes of this act and which shall be available for neees

sag clerical hire office furniture and fixtures advertising

rental and traveling and other expenses All such expendi

tures shall be certified to by the chairman of said commission

and when approved by the state board of examiners shall

be paid by the treasurer from such appropriation on war
rants drawn by the controller

Sxo 19 The commission shall make and publish an Annual

annual report for each calendar year showing its transac- report

tions and proceedings for the year
SEC 20 All forms blanks envelopes letterheads circu- pflntiuatobe

lars and reports required to be printed by said commission 1atate
shall be printed at the state printing office under the general

office

provisions of the act entitled An act to designate and

22
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au thorn ze the uVO rk to ie done in the state rioting office

approved March 1909

SEC 21 All meetings of the commission of the Nevada

tax commission created under and by virtue of this act shall

lie deemed and shall he continnatrnns of such meetings as are

now heinu held or iithorized by the Nevada tax commission

created under awl by virtue of An act in relation to the

Public revenues creating the Nevada tax commission awl

the state board of equalization defining their powers and

duties and matters relating thereto and repealing all acts

and parts of acts in conflict thcrcwith approved March

17 1915 _______

CHAP 178Aa Act to amend aa act ratified An act

Peat my f/ic of/ire of labor corn in isxioaer of tli is s/ate pro
vu/tag for f/ic appoma tia of sac/i corn in mssmoair tic of/ici

eat piojce.s ic/mIll 111/ I/tnt dat ics and fi.ciaq f/ui coin pen
sat iou and uioiidi iq pena/tsj for f/it violet ma of its

praeusmons iic/ nt/icr ate/tee re/a tug thereto approved
Jlaie/i

March 23 39171

The People of the State a/Nevada represented in Scaate and

Assembly do enact as follows

Sari ii tn Sect ion of he ho ye en till iil net is herein

amended to read as follows

Seet 011 Tli ere is he erea ted the offi ee of Ia hor coin

i.aocr ccc missioner of the State of Nevada and iiiii iiieinhnr of the

Nevada industrial commission other than state officer shall

lie designated by the governor to aet as ex officio eommis
sionei Said eonuin issioner shall receive as coin jwnsntion for

hi is sei\i ccs as In hor eoniniiss ci ocr sali iv of six hn ndrec

$600 dollars pci aninno piyiihdl ii oonthly installments

on of the state rca Mu fl of eva as ol hi er sa hi vies paid
01 nm issi otier shall rece vi is 11131 ceessa ry tiii \eli ug

expenses when traveling iii the discharge of Lu i.s official duties

ci nu nv 1011 oy sn eh dcv 31 or still ogra lii ssista mi nol

10 cxeeecl the sail of twelve ha ndred $1200 dol tars pii

nonni as 1131 he roved hy the hoard of examiners

8teeting
continua

tions of uhf

coroiolssiic
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IN AND FOR CARSON CITY

10

11 TODD LOWE

12
PlaintiffYPetitioner

13
ORDER GRANTING
MOTION TO REMAND

14 WITH INSTRUCTIONS

STATE OF NEVADA ex ret

15 STATE BOARD OF EQUALIZATION

an agency of the State of Nevada
16 WASHOE COUNTY subdivision of the

17
State of Nevada WASHOE COUNTY
ASSESSOR4 NEVADA TAX COMMISSION and

18 NEVADA DEPARTMENT OF TAXATION

19 Defendants/Respondents

20

21 On November 23 2005 Norman Azevedo Esq filed Motion for Remand with

22 Instructions on behalf of Petitioner Barbara Frederic On December 14 2005 the Nevada Tax

23
Commission the State Board of Equalization and the Nevada Department of Taxation all being

24
represented by Karen it Dickerson Esq Senior Deputy Attorney General filed an Opposition to

25

Petitioners Motion for Remand With Instructions ecember 2005 Petitioner Todd
26

27 Lowe by and through Thomas Hall Esq filed his Joinder to Petitioners Motion to Remand with

28 Instructions On December 19 2005 Terry Shea Esq Deputy District Attorney on behalf of
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Washoc County and the Washoe County Assessor filed an Opposition to Motion to Remand with

Instructions On December 18 2005 Norman Azevedo Esq filed Reply to the Oppositions on

behalf of Petitioner Frederic On December 20 2005 the Karen Dickerson Esq on behalf of

the State of Nevada filed Notice of Non-Opposition to Joinder in Petitioners Motion for Remand

with Instructions

On January 10 2006 the Court heard oral arguments regarding the Motion for Remand with

Instructions After thorough review of the pleadings and papers on file herein and hearing the

oral arguments of counsel and good cause appearing

10
IT IS HEREBY ORDERED that Petitioners Motion for Remand with Instructions is hereby

11

12
GRANTED and the case is remanded to the State Board of Equalization to promptly equalize all

13 property to its properly determined taxable value

14 In support of its Order the Court finds that

15 NRS 361.395 imposes an affirmative statutory obligation upon the State Board of

16
Equalization to equalize the value of all property within the State of Nevada to its properly

17
determined taxable value The statutory duty of the State Board of Equalization to discharge

18

its equalization function is not dependent upon property owner requesting the State Board

19

20
of Equalization to equalize property values to their properly determined taxable value The

21 State Board of Equalization discharges its statutory duty by reviewing the tax rolls of each

22 of the seventeen 17 counties as adjusted by the County Board of Equalizations and raising

23
or lowing the values thereby equalizing property

values statewide and then establishing the

24
taxable value of all property

25
The statutory duty of equalization contemplated in NRS 361.395 is intended to

26

27
assure that all property in the State of Nevada should bear an equal burden of taxation

28 imposed pursuant to chapter 361 of the Nevada Revised Statutes The equalization mandate
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embodies the principle that for example property located in Carson City should not bear

any greater burden than property located in Elko County

In other related matter Petitioner Bakst did request the State Board of Equalization

to equalize all values in this State to their properly determined taxable value Specifically on

August 24 2004 during the 2004-2005 session of the State Board of Equalization Petitioner

Balcst requested the following action from the State Board of Equalization

DR BAKST want to bring up two points The NRS statutes

361.399 36 1.395 which have in Exhibit clearly states that it is your

lawful duty to equalize values in the state of Nevada and in furtherance of

to this obligation Nevada lealslature requires you to review the tax rolls of each

county and Ip rovide lear and ncontrovertible evidence that the taxable

11 value of factually similar properties in Douglas County have significantly

12
lower taxable values as compared to properties in Washoe County...

13
CHAIRMAN FITCH Before we go through we have already dealt

14 with this couple of times Before you do that were not sure that that has

any relevance to your case today We have already made that decision

15 yesterday

16
See Transcript of STATE BOARD

17 Hearing held August 24 2004 pp 85-

85 added

18

19
The State Board of Equalization dismissed Petitioner Baksts request as not being relevant

20
Neither the record on appeal before the Court nor any of the papers filed by the State

21 and County indicate that the State Board of Equalization did equalize property values as

22 required by NRS 361.395 In fact the record on appeal suggests that the State Board of

23
Equalization did not equalize property values pursuant to NRS 361.395

24
I/I

25

I/I

26

27

28
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The Reply to the Motion for Remand requested an alternate remedy that if the Court

were to deny the request for remand the Plaintiff requested an evidentiary hearing

It

pursuant to NRS 361.4205 Since the Court has ordered remand the alternate request for

II

an evidentiary hearing is DENIEED

rr IS SO ORDERED

DATED this j5ay of February 2006

toll MICHAELR RIFFIN

JJ District Judge

12 II

13
Submitted by

1411

16
THOMAS HALL ESQ
Nevada Bar No 675

17 305 South Arlington Avenue

Reno Nevada 89509

18 775348-7011

Attorney for Petitioner

19 Todd Lowe

20

21

22

23

24

25

26

27

28
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CASE NO RECo FILED

DEPT NO
EB2 Rflsj

ALAN SLOVER

IN THE FIRST flJDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

10 MARYANNE INGEMANSON LESLIE TRANSCRIPT OF PROCEEDINGS
BARTA THEODORE HARRIS

TODD LOWE ALVIN BAKST
and VILIJAGE LEAGUE TO SAVE Hearing

12 INCLINE ASSETS INC
Nevada nonprofit corporation

13 Plaintiffs February 2005

14

vs
15

STATE OF NEVADA ex rel STATE
16 5OARD OF EQUALIZATION an agency

of the State of Nevada ROBERT
17 McGOWAN Assessor for Washoe

County Nevada WILLIAM BERRTJM
18 Treasurer for Washoe County

NEVADA TAX COMMISSION
19 and NEVADA DEPARTMENT Of

TAXATION
20 Defendants

21 _____________________________________/

22

THE HONORABLE MICHAEL GRIFFIN DISTRICT JUDGE PRESIDING

23

24 -ooo

25
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ON BEHALF OF PLAINTIFFS THOMAS MALL
Attorney at Law

SUELLEN FTJLSTONE

Attorney at Law

ZN PROPRIA PERSONA LESLIE BARTA
Plaintiff

ON BEHALF OF DEFEIWANT STATE KAREN pICKERSON
10 BOARD OF EQUALIZATION Sr Deputy Attorney General

11

12 ON BEHALF OF DEFENDANT WASHOS TERRANCE SHEA
COUNTY AND WASHOE COUNTY Deputy District Attorney

13 ASSESSOR

ON BEHALF OF PLAINTIFFS TN NORMAN AZEVEDO
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16

17 -ooo

18

19

20

21

22

23

24
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takes That way record gets made that will serve to

support all three of these oases that Your Honor has

remanded And Your Honors order wou.d help define the

parameters of that agenda item

TM COTJRT Okay Thank you Mr Shea

MR SHEA just dont see that this is going to

be an expense that needs to be footed by the incline Village

folks

TUE COURT see writ of mandamus lying

10 someplace

11 MR SHEA tried that Your Honor

12 TUE COURT know But the question -- the

13 question is now is now if remand St for equalization

14 and they dont do what -- what they think -- they should

15 have done that will be writ of mandamus in heartbest

16 Thats bust guess

17 Ms Dickerson

18 MS DICKERS0b On behalf of the State Board of

19 Equalization they fee like they have equalized every year

2Q And the Department serves as their staff and theyve

23 already begun preparing all the documentation and backup

22 necessary or the Board to put that on the record

23 Their session starts the fourth Monday in March

24 and its their plan with or without Your Honors order

25 that theyre going to show how they equalized every year

a-

29
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that is in litigation

TH1 COURT Okay so --

MS DICKERSON Including the current year

THE COURT So if their response is going to be we

did it and it shows how we did it then there is going to

be an appeal Zrom that decision correct And then well

put this all the case together and well decide it one way

or the other Is that what you are telling me

Ms Dickerson huh

10 MS DXCKERSON Yes Your Honor

11 THE COURT So their response to my order to

12 equalize is theyve done it and they are going to show they

13 did it That at least lets us know what the parameter of

14 the issue is correct

lS Youre telling me now for sure thats your

16 response

17 MS DICKERSON Yes Your Honor

18 THE COURT The State Boards going to say weve

19 already done this and heres how weve done it
20 MS DICKERSON Weve done it every year and this

21 is exactly how weve done it And the only point that they

22 would probably admit they were remiss is having it in

23 public meeting as far as the exact process that theyve

24 gone through every year

25 THE COURT What would their response be to

30
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somebody to person who makes an appeal who says My

property tax on similarly situated property in Incline

Village taking -- taking out of the equation the cyclical

assessment within -- within short period of time roy --

my property is identical is three times as as much

taxation as my neighbor how will they say theyve

equalized They did it last they did it in the first of

the year

MS DICKERSON think that -- think their

10 answer would be that that would be particular appeal that

11 would come before them and they would look at how the

12 properties were assessed and that if they were -- if it was

13 fair assess

14 TR COURTt The question though the question is

15 If an individual taxpayer requests equalization do they do

16 that at that time Or do they just tell them theyve

17 already equalized this year Thats my question

18 MS DICKERSON To the best of my understanding

19 that would be an individual appeal that would be taken at

20 that time during their session

21 The equalization is done on statewide basis with

22 the huge help of the Department by doing studies and --

23 THE COURT Sut the problem with it is see is

24 equalization implies the county level equalization

25 implies countywide equalization At the state level it

31
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implies you look at property similarly situated in

Douglas County compared to property in in Washoe County

that has comparable issues of value and equalize between

the -- on the county level not the -- mean the inner

county not state -.- the county level So if somebody says

want you to equalize my property is it the Boards

Opinion that theyve got to equalize it on -- on an appeal

statewide or just look at it and say does this look okay

to us or what How is that going to work

10 MS DICKERSON That would be an individual appeal

11 because equalization statewide is not looking at particular

12 properties Its -- its done by ref1wing the tax rolls of

13 the various counties Its -- its multiple didnt

14 bring but we already have six pages of how the Board

15 equalizes every year

16 THE COURT Okay well thank you Then your

17 response is going to be twe already did it
18 MS DICKERSON Nodding affirmatively

19 THE COURT Okay So well be back again here

20 shortly with the other issues as to whether they did it

21 corectly or not assume correctly

22 So the stay is is not -- is meaningless we might

23 as well get it taken care of So Ill lift the stay

24 Remand it to the oard for proceedings consistent with my

25 order and well see what they do

32
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like to put any comments on the record concerning the

remand Anyone else think well probably move on

through the agenda

Discussion and possible action is what it says

What we discussed today is were going to start the process

of trying to figure out exactly how we are going to respond

to the remand think were going to ask the public for

written coirments Theyll probably come out in some kind of

an order guess that were probably going to be looking

10 at this sometime in the future

11 We havent been able to set our schedule yet but

12 assure everybody will have an opportunity to get in what

13 you believe are things that are important that you stressed

14 today reemphasize them if youd like to however you want

15 to do it and at that time well start into another hearing

16 at another time to come up with what believe the Board has

17 as position Is that okay with the Board

18 guess we can move to the next agenda item

19 MR CHINNOCK Is that me

20 CHAIRMAN FITCH Thats you sir

21 MR CHINNOCK Briefing to the Board and the

22 Secretary and staff and the first item is briefing

23 schedules

24 CHAIRMAN FITCH Briefing schedules We dont

25 really want to we could try to get up with our schedule

127
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WORKING DRAFT OF

PROPOSED TEMPORARY REGULATION OF

THE STATE BOARD OF EQUALIZATION

February 26 2009

EXPLANATION Matter in itaiks is new matter in brackets Iormtted materialj is material to be omitted

AUTHORITY 1-41 Sec NRS 361.3759

REGULATION relating to taxation providing for the process by which the State Board ensures

that property under its jurisdiction is appraised equitably at the taxable value required by

law

Section Chapter 361 of NAC is hereby amended by adding thereto the provisions set forth

as sections to 41 inclusive of this regulation

Sec As used in sections to 41 inclusive of this regulation unless the context

otherwise requires the words and terms defined in sections to 15 inclusive of this regulation

have the meanings ascribed to them in those sections

Sec Assessment progressivity means an appraisal bias such that high-value properties

are appraised higher than low-value properties in relation to taxable values If higher value

properties are appraised proportionately higher than lower value properties the class or group of

property is considered progressive

Sec Assessment regressivity means an appraisal bias such that high-value properties

are appraised lower than low-value properties in relation to taxable values If higher value

properties are appraised proportionately lower than lower value properties the class or group of

property is considered regressive

Sec Commissionmeans the Nevada Tax Commission

Sec Director means the Director of the Department qf Taxation

Sec Equalization means the process by which the State Board ensures that property

under its jurisdiction is appraised uniformly by the methods and at the taxable value required by

law
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Sec Horizontal inequity means determination that all properties of particular type

or class such as but not limited to single-family residential agricultural or commercial classes

are not appraised at the same level of assessment with respect to taxable value

Sec Inter.Jurisdictional equalization means the adjustment of assessed value of class

or strata ofproperty between two or more counties

Sec 10 Intra-jurisdictional equalization means the adjustment of assessed value of

property by class or strata within the same county or appraisal area

Sec 11 Population means all the items of interest for example all the properties in

jurisdiction or neighborhood all the observations in data set from which sample may be drawn

Sec 12 Procedural audit means the systematic investigation or evaluation ofprocedures

or operations county assessor or the Department for the purpose of determining conformity

with methods of valuation prescribed by the Commission

Sec 13 Ratio study means an evaluation of appraisal performance that compares the

assessed value produced by the assessor for each parcel in sample to the estimate of taxable value

produced by the Department or to the sales price qf sold property The comparison is called

ratio

Sec 14 Strat4flcation means the division of sample of observations into two or more

subsets according to some criterion or set of criteria

Sec 15 Vertical inequity means determination that properties of dfferent values but

within the same property group or class are not assessed at the same level of taxable value and

generally reflects either assessment progressivity or assessment regressivity

Sec 16 The State Board may annually determine whether inter-jurisdictional

equalization or intra-jurisdictional equalization is necessary by reviewing

Tax rolls subm itted pursuant to NRS 361.3901 and the central assessment roll required

by NRS 361.3205
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The results qf the ratio studies and audits of work practices peiform ed pursuant to NRS

361.333

cThe results ofprocedural audits ordered by the State Board of the methods used by

county assessors or the Department to determine taxable value for class or group ofproperty or

The results of one or more ratio studies ordered by the State Board to determine the

quality and uniformity of assessments

Sec 17 The State Board may order the Director to prepare statistical reports informing the

State Board of the level of assessed value and the quality of assessment of the classes and groups of

property in each county and certification of his or her opinion regarding the level of value and

quality of assessment in each county

Sec 18 Statistical reports on the level and quality of assessment prepared by the

Department must

Be performed in accordance with prqfessionally accepted mass appraisal methods and

use the statistical measures studies practices and definitions
in the evaluation of the level and

quality of assessments adopted by the Nevada Tax Commission

Identify the population that is the suk/ect of the study The population may be sulject to

stratification by neighborhood age construction type or other appropriate division ofproperties

into two or more subpopulations

Test whether the level of appraisal meets statutory requirements

Test for the presence of horizontal or vertical inequity and

Test whether sold and unsold parcels are treated equally

Sec 19 The applicable time frame from which sales may be drawn to develop statistical

studies concerning the level of assessment and quality of assessments is the two year period prior to

the close of the tax roll pursuant to NRS 361.310
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Sec 20 The State Board may order the Director to prepare procedural audits of the

methods used by county assessor or the centrally assessed section of the Division ofAssessment

Standards to establish taxable value

Sec 21 The Director may make nonbinding recommendations for consideration by the

State Boart

Sec 22 The State Board may a4journ from time to time until the equalization process is

completa

Sec 23 If the State Board determines that the method of valuation or level of assessment qf

class or group ofproperty within county or among counties may not satisfy the requirements of

law the State Board must issue an Order to Show Cause and Notice of Hearing to the County and

shall set date for hearing at least 10 days following the mailing of the Order to Show Cause and

Notice of Hearing

Sec 24 The Order to Show Cause and Notice of Hearing shall be sent by certjfled mall

postage prepaid return receipt may also be requested to the county clerk county assessor

chairperson of the county board and the County Attorney The Order to Show Cause and Notice of

Hearing shall also be provided to the Department by delivery of copy of the Order to the offices of

the Director or through the United States Postal Service by cern/led mall return receipt may be

requested

Sec 25 legal representative of County may waive notice of hearing on any proposed

order

Sec 26 In an equalization hearing before the State Board the interest of the

County may be represented by

member of the county board of equalization

The county clerk or current deputy clerk who serves as secretary to the county

board of equalization
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The county assessor or current deputy county assessor holding office at the

time of the hearing

The county attorney or his or her deputy or

Legal counsel for the county board qf equalization

Sec 27 legal representative of County may consent to entry of the proposed order

Sec 28 At the hearing the county assessor or other legal representatives of the county may

appear and show cause why the value of class or group ofproperty within the county should not

be adjusted or reappraisal not be peformed

Sec 29 At hearing the State Board may receive testimony under oath from any

interested person

Sec 30 Hearings held pursuant to NRS 361.3951 may be held by means of video

confrrence

Sec 31 The presiding chairman may exclude any person from the hearing room when that

person is disrupting the hearing

Sec 32 Any party aggrieved by final decision of the State Board is entitled to

judicial review in accordance with NRS 361.410

Sec 33 The State Board when conducting hearings or proceedings pursuant to NRS

361.395 shall issue notice of hearings or proceedings to interested persons in the manner

required by NRS 361.3952

All equalization notices of the State Board shall state the time and place of the meeting

and statement that the agenda shall be available for inspection to any interested person at the

offices of the Department during normal business hours

The State Board shall not less than three business days prior to the

first hearing or proceedings pursuant to NRS 361.3951 cause copy of the notice and the

agenda to be placed on the Departments website www.tax.state.nv.us
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Sec 34 Lf the State Board finds that inter-jurisdictional or intra.jurisdictional equalization

is necessary the State Board may

Increase or decrease the value of class or group ofproperty in any county or property

valued by the state so that the median cf the ratio of assessed value to taxable value of

the class or group ofproperty in the aggregate falls within the range qf 32 percent to 36

percent or

Order the reappraisal qf class or group ofproperty

Sec 35 The order shall specify the percentage increase or decrease or whether reappraisal

is necessary and the class or group ofproperty affrcted or the corrections or adjustments to be

made to the class or group qf property affectet

Sec 36 Under this section individual taxpayers do not have the right to request that the

State Board equalize their in dividual property as part of class or group with class or subclass

or centrally assessed property in other counties Individual appeals must be made pursuant to NRS

361.400 or NRS 361.403

Sec 37 Upon completion of the hearing or hearings the State Board may adopt motion

to issue Findings and Orders to take no action for any county

Sec 38 The order of the State Board shall be sent by certified mall return receipt may be

requested to the county assessor and by regular mall to the county clerk and chairperson of the

county boanL

Sec 39 The specified changes shall be made by the county assessor to each parcel or part

of parcel of real property in the county so affected

Sec 40 On or before June 30 of each year the county assessor of any county adjusted by

an order of the State Board shall recertfy the Tax Roll to the Department On or before August

of each year the Department shall certjfy to the State Board that any order issued pursuant to

these regulations was implemented by the county assessor The Department may audit the records

of the county assessor to determine whether the orders were implemented

Jt.App.366



Sec 41 The State Board may reconsider any Order issued by the State Board during the

statewide equalization proceedings so long as five calendar days notice is provided to the county

clerk county assessor and chairperson of the county boart Any Order Lvsued after reconsidering

the original order must be issued before the date for completion of equalization of the same year as

the original order
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

VILLAGE LEAGUE TO SAVE INCLINE

ASSETS INC Nevada non-profit corporation

on behalf of their members and others similarly

situated MARYANNE INGEMANSON Trustee

of the Larry and Maryanne Ingemanson

Trust DEAN INGEMANSON individually and

as Trustee of the Dean Ingemanson Individual

Trust ROBERT ANDERSON and LES

BARTA on behalf of themselves and others

similarly situated

vs

Petitioners

STATE OF NEVADA on relation of the State

Board of Equalization WASHOE COUNTY
COUNTY BILL BERRUM Washoe County

Treasurer

Respondents

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
ORRIS PETERSON

A1TORNEYS AT LAW

00 NEIL ROAD SUITE 555

REND NEVADA 89511

775/829-6000

FAX 775/829-6001

Case No CV 03-06922

Dept No

POINTS AND AUTHORITIES IN OPPOSITION TO
MOTION TO DISMISS NRCP 12b5 AND NRCP 12bU6

INTRODUCTION

The County moves to dismiss the amended complaint/petition for writ of mandamus in this

matter by asking the court to deny class certification rearguing issues already decided by the

Supreme Court and binding as the law of the case and suggesting that the case cannot proceed
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ecause Douglas County is necessary party who cannot be joined as matter of law The

gument with
respect to class certification is both inaccurate and procedurally improper Issues

ecided on prior appeal of the same case are binding as matter of law on the court and the

arties in subsequent proceedings Since petitioners make no claim against Douglas County it is

ot necessary party If it should be deemed to be necessary party however there is no legal

eason that it cannot be named served and joined

II THE COUNTYS BACK-DOOR ATTACK ON
CLASS CERTIFICATION MUST BE REJECTED

The County attempts to attack petitioners class allegations on NRCP Rule 2b5

10
otion to dismiss The County inaccurately describes both those allegations and the applicable

aw Furthermore Rule 2b5 motion assumes the truth of partys allegations and cannot be

12
sed to dispute those allegations Hynds Plumbing Heating Co Clark County

13
chool District 94 Nev 776 587 P.2d 1331 1978 Morris Bank of America 110 Nev 1274

14
86 P.2d 454 1994 NRCP Rule 23 provides for the process by which the court determines

18
hether class action is to be maintained Petitioners have alleged as follows

16
The petitioner class consists of the owners of approximately

9000 parcels of real property at Incline Village and Crystal Bay in

17
Washoe County Nevada said class is so numerous that the joinder

of each individual member of the class is impracticable

18
10 The claims of class members against respondents involve

19
common questions of law and fact including without limitation the

affirmative and mandatory duty of the State Board of Equalization

20 pursuant to NRS 361.395 to effect statewide equalization on an

annual basis specifically including the equalization of the taxable

21
value of comparable residential real property in Douglas and

Washoe Counties at Lake Tahoe

22
11 The claims of the individual petitioners and the members of

23
the Village League are representative and typical of the claims of the

class The claims of all members of the class arise from the same

24
acts and omissions of the respondents that give rise to the claims and

rights of the members of the Village League

25
12 The individual petitioners as representatives of the class are

26
able to and will fairly and adequately protect the interests of the

class

27
13 This action is properly maintained as class action because

28
respondents have acted or reftised or failed to act on grounds which

IORRIS PETERSON
are applicable to the class and have by reason of such conduct made

ATTORNEYS AT LAW appropriate and necessary relief with respect to the entire class as
IOU NEIL ROAO SUITE 555

RENO NEVADA 89511

775/829 6000

FAX 775/829-5O0

Jt.App.369



sought in this action

The County whines that the amended complaint does not mention NRCP 23 Motion to Dismiss

NRC 12b5 and NRCP 12b6 County Motion lns 13-14 No rule or statute

requires express reference to NRCP 23 in complaint or extraordinary writ petition These

allegations meet the specific requirements of Rule 23 They allege numerosity common questions

of law and fact typicality and fair and adequate representation as required by NRC Rule 23a

They further allege that respondents have acted or refused to act on grounds applicable to the class

as required by NRC Rule 23b

The County also denies that there are common issues of fact According to the County

10 each taxpayer must bring separate suit because the outcome of each taxpayers case depends

upon its own particular circumstances County Motion Ins 6-9 The County has not been

12
paying attention This is not taxpayer action for the recovery of taxes This is mandamus

13
proceeding to require the State Board of Equalization to perform its duty of statewide equalization

14
single duty required to be performed annually and applicable to all taxpayers When that duty

18 has been performed if there are valuation adjustments tax refunds will follow as matter of law

16
Taxpayers should not have to file another action to enforce the State Boards decision

17
In addition to the Village League petitioners include Maryanne Ingemanson as Trustee of

18 the Larry and Maryanne Ingemanson Trust Dean Ingemanson individually and as

19 Trustee of the Dean Ingemanson Individual Trust Robert Anderson and Les Barta The

20
pursuit of this mandamus proceeding does not depend on the representation of taxpayers by the

21
Village League and no purpose is served in litigating the Leagues standing Individual

22
petitioners undeniably have standing based on the allegations of the petition Class certification

23 can be decided at the appropriate time and in the manner specified by NRC Rule 23

24 III TAXPAYERS ARE ENTITLED TO RELIEF IN MANDAMUS

25 In its Order Affirming in Part Reversing in Part and Remanding Order of Remand citing

26 NRS 34.160 the statute authorizing mandamus proceeding in the district court the Supreme

27 Court held as follows

28
insofar as Village League alleged that the State Board failed to

perform an act required by law and sought an order directing that
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acts performance such was appropriately raised in its district court

complaint Order of Remand ins 4-7

When the case was remanded to this court taxpayers converted their complaint to petition for

mandamus seeking among other relief an order requiring the State Board to perform its duty of

statewide equalization for the 2003/2004 tax year and subsequent years

There is no dispute as to the State Boards duty of statewide equalization That duty is

established by statute and has been affirmed by the Supreme Court NRS 361.395 Barta supra

188 P.3d at 1102 There is no dispute as to the Boards failure to perform that duty The Board is

public agency governed by the Open Meeting Law It cannot equalize except as part of an

10
agendized public meeting No such meeting occurred with respect to the 2003/2004 tax year No

such meeting occurred for an unknown period of years preceding the 003/2004 tax year No such

12
meetings occurred in the years subsequent to the 2003/2004 tax year With respect to the

13
2004/2005 tax year upon the representation of Board counsel that the Board had in fact reviewed

14
the tax rolls and performed its duty of statewide equalization but had been remiss only in not

doing so in public meeting the First Judicial District Court remanded the matter before it to the

16
Board to supply proof of such private performance of the duty of statewide equalization

17
Exhibits 1-3 No such proof was forthcoming Id

18
It the Order of Remand the Supreme Court deemed claim in mandamus by taxpayers

19
seeking an order requiring the State Board to perform its statutory duty of equalization to be

20
appropriately raised That determination is indisputably the law of this case and cannot be

21
reconsidered or revisited by this court Geissel Galbraith 105 Nev 101 103 769

22
P.2d 1294 1296 1989 Sherman Gardens Co Longley 87 Nev 558 563 491 P.2d 48 51

23
1971 decision on the first appeal is the law of the case not only binding on the parties

24
and their privies but on the court below and on this court itself quoting Wright Carson

25
Water Co 22 Nev 304 308 39 872 873-74 1895

26
The County now objects to mandamus on the purported grounds that taxpayers could have

27
obtained the tax relief they seek through other statutes.citizig NRS 361.355361.356 361.360

28
361.4054 and 361.420 County Motion 13 in 7p 17 ln 21 Taxpayer petitioners seek

4E12CN an order requiring the State Board to perform its duty of statewide equalization as that duty
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encompasses equalization between the Lake Tahoe areas of Douglas and Washoe Counties as well

as equalization within the Incline Village/Crystal Bay area of Washoe County None of the

statutes cited by the County provide that relief The Supreme Court has already addressed this

issue providing in its Order of Remand as follows

While NRS 361.356 allows property owner to raise equalization

issues regarding properties with comparable locations before the

county board and while NRS 361.360 allows taxpayers to challenge

the county boards failure to equalize those statutes do not address

statewide county-by-county equalization issues Order of Remand

p.6lns.ll-l6

Although the Supreme Court did not specifically address either NRS 361.355 NRS 361.4054

10
or NRS 361.420 the same analysis applies None of those statutes addresses statewide

equalization issues NRS 361.355 allows taxpayer resident in one county to go before the

12
county board of equalization in another county and complain about the lesser valuation of property

13
in that second county NRS 361.405 merely concerns what happens after the State Board has

14 made adjustments to countys assessment roll NRS 361.420 addresses an action for the

18
recovery of taxes after the denial of relief by the State Board of Equalization Contrary to the

16
representations of the County an action under NRS 361.420 involves an obligatory

17 administrative process County Motion 16 in 17 17 ln 21 Under NRS 361.4206

18
the court must confine its review to the record before the State Board of Equalization.2

19 The County asks this court to dismiss the taxpayers petition in mandamus on the grounds

20
Even if it could be argued that because it crosses county lines NRS 361.555 addresses

21 in part the issue of statewide equalization it still excludes the claim made by taxpayer petitioners

in this case NRS 361.555 is limited solely to claims that another taxpayers property is

22 undervalued In this case taxpayer petitioners believe that it is their own properties that have been

overvalued NRS 361.555 contains no provision for such claim

23
The County argues that NRS 361.420 goes on to envision suit for precisely the relief

24
ultimately now being sought by these Petitioners in this action before this Court County Motion

25
17 lns 15-16 The County then cites to NRS 36i.4204f as permitting suit on the

grounds the assessment is out of proportion to and above the valuation fixed for the year

26 in which the taxes were levied and the property assessed.. j4 17 lns 16-18 The County

expressly omitted five words from its quoted language in NRS 61 .4204f In its entirety

27 NRS 361.4204f reads as follows That the assessment is out of proportion to and above the

valuation fixed by the Nevada Tax Commission for the year in which the taxes were levied and
28 the property assessed Emphasis added It has no application at all even to individual property

valuations by the County Assessor County Board of Equalization or State Board of Equalization
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that taxpayers could have sought relief through other legal means It is not however up to the

taxpayer to accomplish equalization for his own property Annual statewide equalization is the

affirmative and mandatory duty under NRS 361.395 of the State Board of Equalization The

necessity and justification for mandamus proceeding as the Supreme Court determined are

found in the absence of any means which taxpayer could administratively challenge the

State Board of Equalizations alleged failures to carry out its equalization duties Order of

Remand lns 9-1 That absence of any such means cannot be remedied by any of the

statutes cited by the County Taxpayers only remedy lies in mandamus

The County also argues that the taxpayers mandamus petition must be dismissed because

10 mandamus is unavailable to control discretionary acts County Motion 12 ln 18 Both

11 NRS 361.395 and the Supreme Court have made it clear that the duty of statewide equalization is

12 not discretionary Taxpayer petitioners are not asking the court to control the Boards discretion in

13 the performance of that duty That equalization discretion however is not unfettered and cannot

14 be exercised without reference to applicable law or established fact Taxpayer petitioners seek to

15 have the court provide non-discretionary parameters to the Board in the exercise of that discretion

16 It has taken six years to get to the point in this case of requiring answers from the respondents and

17 action by the State Board Taxpayer petitioners respectfully submit that the court should act to the

18 extent permitted by law to avoid the necessity of another appeal another.decision by the Supreme

19 Court reversing an erroneous determination by the State Board yet another remand to the State

20 Board to try again and another six years or more before the constitutional rights of taxpayers are

21 vindicated

22 In any event the specifics of the relief to which taxpayer petitioners are entitled in this

23
action are matter for the ultimate determination by the court Those specifics are not subject to

24 determination on NRCP Rule 12 motion to dismiss Under the established standard

26
complaint/petition for mandamus should be dismissed only if it appears beyond doubt that

26 could prove no set of facts which if true would entitle to relief Buzz Stew

27 LLC City of Las Vegas 124 Nev ---- --- 18.jP.34 670 672 2008 Simpson

28 Mars Inc 113 Nev 188 190 929 P.2d 966 967 1997 The nature of that relief is not at issue

AORRIS PETERSON
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on motion to dismiss Midwest Supply Inc Waters 89 Nev 210 213 510 P.2d

876 878 1973 prayer for relief is not part of the claimants cause of action. This holding

is applicable to mandamus actions as to other civil actions NRS 34.300 The Countys motion

to dismiss the taxpayers mandamus petition on the grounds of the relief sought must be rejected as

matter of law

IV DOUGLAS COUNTY IS NEITHER
NECESSARY NOR AN INDISPENSABLE PARTY

The County moves to dismiss the amended complaint/petition for mandamus under NRCP

Rule 2b6 on the grounds that Douglas County is necessary party to these proceedings and

has not been named Motion to Dismiss 19 in 18 24 ln The obvious action if Douglas

County is deemed to be necessary party is simply to add the County as defendant Washoe

County however argues that there are statute of limitations and venue issues that prevent

adding Douglas County making Douglas County indispensable and requiring the dismissal of

the taxpayers petition in its entirety 23 ln 14- 24 ln The Countys Rule 12b6

motion reflects fundamental misunderstanding of both this case and the rules governing

necessary and indispensable parties

In its Order of Remand citing NRS 34.160 the statute authorizing writs of mandamus

the Supreme Court held that insofar as Village League alleged that the State Board failed to

perform an act required by law and sought an order directing that acts performance such was

appropriately raised in its district court complaint Order of Remand ins 4-7 In their

amended petition for writ of mandamus taxpayer petitioners allege that the State Board of

Equalization failed its mandatory statutory duty of statewide equalization both within Washoe

County and between Washoe and Douglas Countiçs to the 4etriment of petitioners Petitioners ask

the court to issues writ of mandamus directing the State Board to perform that duty

Douglas County is not necessary party because taxpayer petitioners make no claim

against Douglas County When subject to writ of mandate from this court the State Board of

Equalization commences to perform its equalization duties for the 2003/2004 and subsequent tax

years Douglas County will be involved in any such administrative proceeding Washoe County

is properly party because petitioners have asked the court to enter specific writ mandating the

Jt.App.374



State Board to equalize within the Incline Village/Crystal Bay area of Washoe County under the

parameters of the Supreme Court decision in State ex rel State Bd of Equalization Bakst

Bakst 122 Nev 1403 148 P.3d 717 2006 Taxpayers have asked the court to require the State

Board to equalize between Lake Tahoe properties in Douglas and Washoe Counties but have not

sought specific outcome for that equalization action The State Board will make that

determination

Douglas County is not necessary party but even if it were there is no reason that

Douglas County cannot be added as party defendant There are no statutes of limitations

applicable to this mandamus proceeding Buckholt Second Judicial Dist Court In

10
and For Washoe County 94 Nev 631 584 P.2d 672 1978 Laches certainly will not apply to bar

taxpayers claims This matter was filed in 2003 when it became apparent that the State Board of

12
Equalization was not going to perform its equalization duty The venue argument is equally

13
ineffectual If the County argument were correct two counties could never be sued in the same

14
lawsuit Douglas County has not died or disappeared from the jurisdiction There is no reason

18
that it cannot be made party ifthis court deems it to be necessary party

16 The County argues that Douglas County must be included in this case because Douglas

17
County must be offered an opportunity to establish the basis of Douglas County property values in

18
order to ascertain if an equalization problem exists at all County Motion 22 lns 10-11 jhe

19
County is simply wrong This proceeding does not require the court to determine whether or not

20
there was in the 2003/2004 tax year lack of equalization between Douglas County and Washoe

21
County The State Boards affirmative statutory duty of statewide equalization does not depend on

22
finding by the court that there was lack of equalization

23 This court could simply issue writ of mandate directing the State Board to perform its

24
duty of statewide equalization for the 2003/2004 and subsequent tax years In the hope of

25
avoiding another six years or more before final resolution of the equalization issue even for the

26 2003/2004 tax year is achieved taxpayer petitioners ask the court to provide some instructions to

27
the State Board in the performance of its equalization duties not to interfere with the Boards

28
discretion but to inform and control that discretion pursuant to law

4ORRIS FE
ATTORNEYS AT LAW
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The County argues that.

it is also the case that both Douglas and Washoe Counties have

already participated in this process of equalization between counties

pursuant to NRS 361.333 relating to the preparation and

consideration of ratio study to ascertain whether equalization has

occurred between Nevadas counties and that other opportunities

for these Petitioners to obtain the relief they now seek have been

provided to them pursuant to NRS 361.355 NRS 361.356

NRS361.360 .andNRS36l420
Motion to Dismiss 23 lns 2-13

As set forth above none of these statutes has anything to do with the State Boards annual

affirmative duty of statewide equalization argument at ln ln 10

10
The relationship if any of ratio studies under NRS 361.333 to the State Boards

affirmative statutory duty of annual statewide equalization is beyond the scope of this opposition

12
brief Suffice it to say that from the adoption of the ratio studies statute in 1967 through the most

13
recent amendment of that statute in 1999 the Nevada Legislature has not altered the language of

14
NRS 361.395 requiring annual statewide equalization by the State Board and has not required the

State Board to review the Departments ratio studies or otherwise take them into consideration in

16

16
any way in the performance of that duty With respect to the 2003/2004 tax year which gave rise

17
to the instant matter the court should note that neither Washoe County nor Douglas County

18
was the subject of the Departments ratio studies for that year in the three-year rotation of

19
counties where ratio studies were performed those studies were never done of Washoe County

20
and Douglas County in the same year as of 2003/2004 ratio studies were only performed on

21
the reappraisal area in any county for the year of the study and as result the combination of the

22
three-year rotation of counties for ratio studies and the five-year rotation of reappraisal areas

23
within counties like Washoe County as authorized by NRS 361.2606 ratio study was

24
done of any particular reappraisal area only once every fifteen years and as of 2003/2004 the

26
most recent ratio study that even tangentially included Incline Village/Crystal Bay was in 9973

26
Whenever the County or the State argue that statewide equalization is achieved through the

27 Washoe County was the subject of the Departments ratio studies for the 2002/2003 tax

year For that year the reappraisal area was Area the area north of Reno to the Oregon State

28 Line See Exhibit As noted the last time Area which includes Incline Village and Crystal
v1ORRS PETERSON Bay was studied was in 1997 Exhibit 60
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Departments ratio studies the court need only scratch the surface to conclude to use the

colloquial expression that dog wont hunt

Taxpayers make no claim against Douglas County and Douglas County is not going to be

subject to any risk of double multiple or otherwise inconsistent obligations if it does not

participate in this proceeding Douglas County can protect its interests through the proceedings

held by the State Board of Equalization Douglas County is not seeking intervention NRCP

Rule 19 does not mandate the inclusion of Douglas County in this judicial proceeding If the court

deems otherwise Douglas County can be named and served Taxpayers request only that it be

done promptly to avoid further unnecessary delay in reaching an ultimate resolution of their

10
equalization claims

11
v1 CONCLUSION

12
Taxpayer petitioners respectfully submit that the Countys motion is without merit and

13 must be denied and the County required to answer the petition so that the issues are framed and

14
appropriate relief may be fashioned without further delay

18 DATED this 2nd day of November 2009

16 MORRIS PETERSON

Suellen lstone

19 Attorneys for Petitioners

20

21
AFFIRMATION

22
Pursuant to NRS 239B.030

23
The undersigned does hereby affirm that the preceding document does not contain the

24
social security number of any person

DATED this 2nd day of November 2009
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100 North Carson St

Carson City NV 89701

David Creekman

Washoe County District Attorneys Office

Civil Division
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Case No 04-Oll4SAf RECO FILED

Dept
06 FEB13 P208

AL Ai CL VER
CL

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

10

11 TODD LOWE

12
PlaintifflPetitioner

13
ORDER GRANTING
MOTION TO REMAND

14 WITH INSTRUCIIONS

STATE OF NEVADA ex rd
15 STATE BOARD OF EQUALIZATION

an agency of the State of Nevada

WASHOE COUNTY subdivision of the

17
State of Nevada WASHOE COUNTY
ASSESSOR NEVADA TAX COMMISSION and

18 NEVADA DEPARTMENT OF TAXATION

19
Defendants/Respondents

20

21 On November 23 2005 Norman Azevedo Esq filed Motion for Remand with

22 Instructions on behalf of Petitioner Barbara Frederic On December 14 2005 the Nevada Tax

23
Commission the State Board of Equalization and the Nevada Department of Taxation all being

24
represented by Karen Dickerson Esq Senior Deputy Attorney General filed an Opposition to

25

Petitioners Motion for Remand With Instructions December 2005 Petitioner Todd
26

27
Lowe by and through Thomas Hall Esq filed his Joinder to Petitioners Motion to Remand with

28 Instructions On December 19 2005 Teny Shea Esq Deputy District Attorney on behalf of

Jt.App.38



Washoe County and the Washoe County Assessor filed an Opposition to Motion to Remand with

Instructions On December 18 2005 Norman Azevedo Esq filed Reply to the Oppositions on

behalf of Petitioner Frederic On December 20 2005 the Karen Dickerson Esq on behalf of

the State of Nevada filed Notice of Non-Opposition to Joinder in Petitioners Motion for Remand

with Instructions

On January 10 2006 the Court heard oral arguments regarding the Motion for Remand with

Instructions After thorough review of the pleadings and
papers on file herein and hearing the

oral arguments of counsel and good cause appearing

10
IT IS HEREBY ORDERED that Petitioners Motion for Remand with Instructions is hereby

11

GRANTED and the case is remanded to the State Board of Equalization to promptly equalize all

12

13
property to its properly determined taxable value

14 In support of its Order the Court finds that

15 NRS 361.395 imposes an affirmative statutory obligation upon the State Board of

16
Equalization to equalize the value of all property within the State of Nevada to its properly

17
determined taxable value The statutory duty of the State Board of Equalization to discharge

18

its equalization function is not dependent upon property owner requesting the State Board

19

20
of Equalization to equalize property

values to their properly determined taxable value The

21 State Board of Equalization discharges its statutory duty by reviewing the tax rolls of each

22 of the seventeen 17 counties as adjusted by the County Board of Equalizations and raising

23
or lowing the values thereby equalizing property values statewide and then establishing the

24
taxable value of all property

25
The statutory duty of equalization contemplated in NRS 361.395 is intended to

26

27
assure that all property in the State of Nevada should bear an equal burden of taxation

28 imposed pursuant to chapter 361 of the Nevada Revised Statutes The equalization mandate

Jt.App.3 82



embodies the principle that for example property located in Carson City should not bear

any greater burden than property located in Elko County

In other related matter Petitioner Bakst did request the State Board of Equalization

to equalize all values in this State to their properly determined taxable value Specifically on

August 24 2004 during the 2004-2005 session of the State Board of Equalization Petitioner

Bakst requested the following action from the State Board of Equalization

DR BAKST want to bring up two points The NRS statutes

361.399 361.395 which have in Exhibit clearly states that it is your

lawful duty to equalize values in the state of Nevada and in fluxtherance of

10 this obligation Nevada legislature requires you to review the tax rolls of each

county and Ip rovide lear and ncontrovertible evidence that the taxable

11 value of factually similar properties in Douglas County have significantly

12
lower taxable values as compared to properties in Washoe County

13
CHAIRMAN FITCH Before we go through we have already dealt

14 with this couple of times Before you do that were not sure that that has

any relevance to your case today We have already made that decision

15 yesterday

16
See Transcript of STATE BOARD

17 Hearing held August 24 2004 pp 85-

85 added

18

The State Board of Equalization dismissed Petitioner Baksts request as not being relevant

19

20
Neither the record on appeal before the Court nor any of the papers filed by the State

21 and County indicate that the State Board of Equalization did equalize property values as

22
required by NRS 361.395 In fact the record on appeal suggests that the State Board of

23
Equalization did not equalize property values pursuant to NRS 361.395

24
I/I

25

I/I

26

27

28

Jt.App.3 83



The Reply to the Motion for Remand requested an alternate remedy that if the Court

were to deny the request for remand the Plaintiff requested an evidentiary hearing

pursuant to MRS 361.4205 Since the Court has ordered remand the alternate request for

an evidentiary hearing is DENIED

iris SO ORDERED

DATED this Jday of February 2006

10 MICHAEL RIFFIN

District Judge

11

12

13
Submitted by

14

15 _________
THOMAS HALL ESQ

16
NevadaBarNo.675

17
305 South Arlington Avenue

Reno Nevada 89509

18 775348-7011

Attorney for Petitioner

19 Todd Lowe

20

21

22

23

24

25

26

27

28
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FILED
Electronically

11-03-2009091355 AM
Howard Conyers

Clerk of the Court

Transaction 1131704

EXHIBIT
Jt.App.3 85



0..

CASE NO RECo FILED

DEPT NO
FER. R1J3i

zflfcq ALAN SLOVEn
..

IN THE FIRST JtJDICIAJ.1 DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARBON CITY

10 MARYANNE INGEMANSON LESLIE TRANSCRIPT OF PROCEEDINGS
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12 INCLINE ASSETS INC
Nevada nonprofit corporation

13 Plaintiffs February 2006

14

vs
15

STATE OF NEVADA ex rel STATE
BOARD OF EQUALIZATION an agency
of the State of Nevada ROBERT

17 McGOWAN Assessor for Washoe

County Nevada WILLIAM BERRUM
18 Treasurer for Washoe County

NEVADA TAX COMMISSION
19 and NEVADA DEPARTMENT Of
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takes That way record gets made that will serve to

support all three of these oases that Your Honor has

remanded And Your Honors order would help define the

parameters of that agenda item

THE COURT Okay Thank you Mr Shea

MR SHEA jUSt dont see that this is going to

be an expense that needs to be footed by the Incline Village

folks

TH COURT see writ of mandamus lying

10 someplace

MR SHEA tried that Your Honor

12 THE COURT know But the question -- the

13 question is now is now if remand it for equalization

14 and they dont do what -- what they think -- they should

15 have done that will be writ of mandamus in heartbeat

16 Thats just guess

17 Ms Dickerson

18 MS DICTERSON on behalf of the State Board of

19 Equalization they feel like they have equalized every year

20 And the Department serves as their staff and theyve

23 already begun preparing ala the documentation and backup

22 necessary for the Board to put that on the record

23 Their session starts the fourth Monday in March

24 and its their plan with or without Your Honors order

25 that theyre going to show how they equalized every year

29
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that is in litigation

THE COURT Okay so --

MS DICKERSON Including the current year

THE COURT So if their response is going to be we

did it and it shows how we did it then there is going to

be an appeal from that decision correct And then well

put this all the case together and well decide it one way

or the other Is that what you are telling me

Ms Dickerson huh

10 MS DXCKERSON Yes Your Honor

13 THE COURT So their response to my order to

12 equalize is theyve done it and they are going to show they

13 did it That at least lets us know what the parameter of

14 the issue is correct

15 Youre telling me now for sure thats your

16 responSe

17 MS DICKERSON Yes Your Honor

18 THE COURT The State Boards going to say Weve

19 already done this and heres how weve done it
20 MS DICKERSON Weve done it every year and this

21 is exactly how weve done it And the only point that they

would probably admit they were remiss is having it in

23 public meeting as far as the exact process that theyve

24 gone through every year

25 THE COURT What would their response be to
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somebody to person who makes an appeal who says My

property tax on similarly situated property in Incline

Village taking -- taking out of the equation the cyclical

assessment within -- within short period of time my --

my property is identical is three times as as much

taxation as my neighbor how will they say theyve

equalized They did it last they did it in the first of

the year

MS DICKERSON think that -- think their

10 answer would be that that would be particular appeal that

11 would come before them and they would look at how the

22 properties were assessed and that if they were if it was

23 fair assess --

14 TRE COURTt The question though the question is

15 If an individual taxpayer requests equalization do they do

16 that at that time Or do they just tell them theyve

17 already equalized this year Thats my question

18 MS DICKERSON To the best of my understanding

19 that would be an individual appeal that would be taken at

20 that time during their session

21 The equalization is done on statewide basis with

22 the huge help of the Department by doing studies and

23 THE COURT But the problem with it is see is

24 equalization implies the county level equalization

25 implies countywide equalization At the state level it
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implies you look at property similarly situated in

Douglas County compared to property in in Washoe County

that has comparable issues of value and equalize between

the -- on the county level not the -- mean the inner

county not state -- the county level So if somebody says

want you to equalize my property is it the Boards

opinion that theyve got to equalize it on -- on an appeal

statewide or just look at it and say does this look okay

to us or what How is that going to work

10 MS DICKERSON That would be an individual appeal

because equalization statewide is not looking at particular

12 properties Its -- its done by reX1wSng the tax rolls of

13 the various counties Its -- its multiple -- didnt

14 bring but we already have six pages of how the Board

15 equalizes every year

16 THE COTJRT Okay Well thank you Then your

17 response is going to be we already did it
18 MS DICKERSON Ncddifl9 affirmatively

19 THE COURT Okay So well be back again here

20 shortly with the other issues as to whether they did it

21 correctly or not assume correctly

22 So the stay is is not -- is meaningless We might

23 as well get it taken care of So Ill lift the stay

24 Remand it to the Board for proceedings consistent with my

25 order and well see what they do
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like to put any corrnents on the record concerning the

remand Anyone else think well probably move on

through the agenda

Discussion and possible action is what it says

What we discussed today is were going to start the process

of trying to figure out exactly how we are going to respond

to the remand think were going to ask the public for

written corrwents Theyll probably come out in some kind of

an order guess that were probably going to be looking

10 at this sometime in the future

11 We havent been able to set our schedule yet but

12 assure everybody will have an opportunity to get in what

13 you believe are things that are important that you stressed

14 today reemphasize them if youd like to however you want

15 to do it and at that time well start into another hearing

16 at another time to come up with what believe the Board has

17 as position Is that okay with the Board

18 guess we can move to the next agenda item

19 MR CHINNOCK Is that me

20 CHAIRMAN FITCH Thats you sir

21 MR CHINNOCK Briefing to the Board and the

22 Secretary and staff and the first item is briefing

23 schedules

24 CHAIRMAN FITCH Briefing schedules We dont

25 really want to we could try to get up with our schedule
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WASHOE COUNTY
Part II

2002-03 Work Practices Survey

Washoe Countys reappraisal area is referred to as the Northern County Suburban Valleys and

Rural Area this takes in all of the valleys north of Reno and Sparks all the way to the Oregon state line

The geographic area contained in this reappraisal cycle is very large encompassing over 80
percent of

the area of the entire county The parcel map books involved are Books 35 61 66 71 74 76-90 500

502 504 506 508 510 512 514 516 518 522 524 528 530 534 550 552 554 556 558 560 566

and 570 which represent 37400 nonagricultural parcels and 1104 agricultural properties These

nonagricultural parcels account for 28.58 percent of the 130841 total nonagricultural parcels in the

county

Although much of this years reappraisal area is vacant land and agricultural properties it is

considered one of the most difficult appraisal tasks because of the great amount of diversity in properties

and structures It ranges from mobile homes in Sun Valley to above average residential subdivisions

located north of Sparks along the Pyramid Lake Highway and Vista Boulevard Included are the older

military structures and industrial property
located at Stead the ranchette properties in the Red Rock and

Spanish Springs area the mixture of mobile homes older homes and newly built homes located in the

Cold Springs and Lemmon Golden and Panther Valleys Combined with all this are isolated pockets of

commercial growth located along the access routes into these northern valleys Most of the area is now

experiencing significant growth in residential building as many individuals are willing to make the short

commute into Reno and Sparks

The divisions sample reflects the great diversity of properties in the reappraisal area The types

of properties included in the sample are mobile homes single-family residences condominiums minor

improvements converted mobile homes duplexes four-plexes apartments mobile home parks

industrials strip malls shopping centers fast food restaurants mini-markets and office complexes The

total sample for this years appraisal area consisted of 427 parcels

ANALYSIS AND RECOMMENDATIONS

Real Property Discovery and Valuation Work Practices

Sales Collection The collection of real property sales in Washoe County is done in an accurate and

efficient manner All real property transfers are obtained from the recorders office by members of the

assessors staff Copies of the important sales documents such as deeds declarations of value etc are

kept on file in the assessors office by year

THE ASSESSORS PROCEDURES MEET STANDARDS

Sales Verification Staff visits title companies to veri price terms and conditions of the sales The

county staff sends out verification letters to buyers and sellers as well as making personal contact in

many cases in order to obtain the true motivations of the parties involved in the sales After determining

the validity of the sales the staff then assigns various codes to the sales which show the confidence level

and type of verification completed

THE ASSESSORS PROCEDURES MEET STANDARDS
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Sales Data Base The sales data base appears reliable The verified and coded sales are input into the

mainframe computer where they can be accessed by appraisers and other staff members in the assessors

office In addition the sales database is drawn upon to compute land factors in that portion of the

county 80 percent which is not being reappraised The verified sales from the sales bank are the basis

used to establish land values in the reappraisal area

THE ASSESSORS PROCEDURES MEET STANDARDS

Vacant Land excluding agricultural property Because of the many types of vacant land in this

reappraisal area the division examined large sample of 30 which includes bare land ranchettes single-

family residential multi-family residential commercial retail and industrial lots Only two outliers

occurred in this property category From the statistics shown market land values within the reappraisal

area are correctly assigned

THE ASSESSORS PROCEDURES MEET STANDARDS

Subdivision Analysis There are currently eleven subdivisions that have qualified for discount The

discounts are all in the 20 to 30 percent range review of the data and documentation found the

assessors methods and conclusions to be correct

THE ASSESSORS PROCEDURES MEET STANDARDS

Single-family Residential Land In the areas which had sufficient sales the appraisal staff did sales

analysis to obtain credible land values for single-family residential lots En other areas which did not

have sufficient sales comparable sales data was used from other parts of the county outside the

reappraisal area One example of this method was used in new subdivision where the land and home

were sold only as package With no vacant lot sales the county staff examined another subdivision

outside the reappraisal area where the same builder was constructing the same model homes Although

the improved sales for these homes were different from one area of the county to the other the county

staff was able to compute land value based on the comparison of identical models and land to building

ratios The overall ratios for this category were very good with only one outlier out of sample size of

307 One procedural item within this category should be discussed The county has established system

in which set of parcel maps for the reappraisal area is put
in one centrally located file Within these

maps the land value for each parcel is written on the parcel and list of comparable sales which were

used in setting these values are included This procedure is excellent and helps reduce confusion

increase accessibility and enhances productivity

THE ASSESSORS PROCEDURES MEET STANDARDS

Multi-family Residential Land The divisions sample in this category was very diverse and included

26 properties All were found to be within ratio study tolerances During the divisions analysis of this

property category it was made aware of study conducted by the county staff on mobile home parks

review of the study found the data to be complete and the conclusions correct

THE ASSESSORS PROCEDURES MEET STANDARDS
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Commercial and Industrial Land Of the 36 samples examined none were found out of the statutory

ratio parameters Very few commercial sales existed in the area so the county staff used older

commercial and industrial sales as well as sales from other areas of the county The division agrees with

this approach The county staff was able to complete price per square foot table for various size

parcels which was quite accurate This was accomplished through the use of trended older sales and

current real estate listings within the area

THE ASSESSORS PROCEDURES MEET STANDARDS

Factors concerted effort is made by the staff to ensure only reliable sales are used in establishing

land factors The county has continued to improve its factoring ability by the establishment of

neighborhoods Through the use of the multiple listing service market areas the staff was able to define

logical neighborhood boundaries The assessors staff takes very conservative approach when applying

land factors Even though the statutes allow median ratio between 30 and 35 percent when factoring

the county seems to target the low end of this range

THE ASSESSORS PROCEDURES MEET STANDARDS

Single-family Residential Improvements This property category contained the majority of the

divisions sample for this ratio study The property types included minor improved properties mobile

homes convened mobile homes condominiums and single-family stick built houses The median

ratio would be lot closer to 35 percent if the mobile home outliers were removed from this sample

about 60 percent of the outliers in this category came from mobile home parcels The cause of the

mobile home outliers is documented in the minor improvement section of this ratio study

Several minor areas of concern in this area need to be considered The first is difference in cost

approaches on apartment style properties which have condominium type ownerships This problem has

been documented in past ratio studies and has not changed at the present time The county staff

continues to cost these units separately as townhouse units rather than costing the entire low rise

multiple building and then apportioning the cost to each unit in the building The division still affirms

that the latter cost approach is the correct one Only four samples in the ratio study were outliers due to

this problem

Overall this property category is being managed satisfactorily This category experienced very few

outliers

THE ASSESSORS PROCEDURES MEET STANDARDS

Multi-family Residential Improvements Twenty-six improved multi-family residential properties

were included in the study The samples in this property category represented broad spectrum of

buildings and property types including mobile home parks and apartment complexes Only one outlier

occurred in this category The division and the county staff were in agreement on nearly all of the

samples of this property type

THE ASSESSORS PROCEDURES MEET STANDARDS
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Commercial and Industrial Improvements The commercial and industrial samples included wide

range of improvements and property types The sample of 36 was well representative of the area since

relatively small number of commercial properties exist in this reappraisal area The division examined

number of small to medium commercial properties as well as several industrial sites including one very

large and complex manufacturing plant The outliers in this area were generally due to the difference in

the amount of value given to other minor improvements such as curbing asphalt paving lighting and

large pole signs The county staff did not value any of the signs or any curbing on the commercial

subjects See the discussion on Minor Improvements for detailed explanation of these items

THE ASSESSORS PROCEDURES MEET STANDARDS

Minor Improvements

Analysis This property category continues to be one of the areas which has exhibited some problems in

the real property valuation process The deficiencies in this area have been documented in past ratio

studies and still exist within all of the improvement areas

As part of the costing procedure for single-family homes there is lump sum amount which is used to

value all minor yard improvements such as fences sprinklers planters etc The appraiser estimates the

number of minor improvements per
site and adds an appropriate amount for the lump sum This type of

valuation is acceptable since the number of parcels in each reappraisal area would make it virtually

impossible to measure and value them separately Since the division has the ability to value all of the

minor improvements separately the samples in the ratio study are very good analysis of how well the

lump sum system is working The results from the study indicate that the county staff is consistently

lower in its valuation of minor improvements This problem caused number of outliers in the lower

end under 32 percent and pulled the overall percentage down in this property category

The property type which showed the biggest problem of lower valuations on minor improvements was

mobile homes This property type was the cause of about 60 percent of the outliers in the single-family

residential improvement category Research revealed that fences due to the high cost per liner foot was

responsible for most of the cost differences and outliers

There exist two problem areas with the application of the lump sum system The first is that the lump

sum value is too low to cover the typical minor improvements which are encountered within this

property category The second problem is the ability of the staff appraisers to estimate the right number

of lump sum amounts to use in order to adequately value all of the minor improvements

Recommendation THE ASSESSORS PROCEDURES NEED IMPROVEMENT The division

recommends that the lump sum value used for the valuation of minor improvements on single-family

parcels be raised to reflect more typical minor improvement value The assessor has already confronted

the situation for next years reappraisal in an effort to correct the problem

further recommendation is to initiate an ongoing training program of the appraisers on the correct use

of lump sum costing Special emphasis should be made on the manufactured home type properties

where the tendency is to underestimate the value of minor improvements second area of emphasis

should be the personal property items associated with manufactured homes
greater effort is needed

for communications between the personal property department and the real property department to

ensure all minor improvements are accounted for and valued in uniform manner
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New Construction Valuation The main method of discovery is through city and county building

permits After inputting these permits into the computer special team is assigned the task of

appraising these new properties throughout the year The assessor also has additional staff work on new

construction just prior to the lien date in an attempt to discover and value all of the existing

improvements These new construction parcels are placed on the proper roll by using the reopened roll

log option now available to the assessor It is apparent from the emphasis that is being made in new

construction that the assessor and his staff understand the importance of accurately adding new

improvements Since the volume of reappraisal work does not allow time for major changes it is

imperative that the improvements are valued correctly when first appraised

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Land Twenty-eight agricultural properties were sampled in this study One of the

samples was not within ratio parameters due to clerical error in land classification This has been

brought to the assessors attention and was corrected The other twenty-seven samples were valued

correctly

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Land Records The agricultural land records are accurately updated and reflect the

classifications of each property

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Land Classification Maps The assessors files contain maps of each agricultural

property The maps are updated at each reappraisal and accurately reflect the various land classifications

of the parcel

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Bulletin Use The assessor valued all agricultural parcels in the reappraisal area using the

current Agricultural Bulletin

THE ASSESSORS PROCEDURES MEET STANDARDS

Residential Home-site Valuation The assessor correctly identified and valued th residential

homesites on the agricultural parcels as required

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Improvements Eleven improved agricultural properties were included in the study Five

of the samples were not within ratio parameters Two were due to new improvements being added to the

parcel after the assessors appraisal visit but prior to the divisions visit One was due to the assessors

staff incorrectly measuring the improvement Two of the samples were valued correctly by the staff but

input into the roll incorrectly One of these was incorrectly depreciated and the other had improvement

values that did not get included in the roll value

THE ASSESSORS PROCEDURES MEET STANDARDS

Deferred Taxes There are 509 deferred agricultural parcels in Washoe County The assessors files

include current agricultural application for each operator The assessor requires new application

when the ownership changes

THE ASSESSORS PROCEDURES MEET STANDARDS
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Higher Use Washoe County has valued six higher use areas on agricultural land in the reappraisal area

Five are gravel pits and one is service garage These higher use areas are valued similarly to other

commercial property in the area These areas were previously convened from agricultural land

THE ASSESSORS PROCEDURES MEET STANDARDS

Agricultural Land Conversions The assessor had twenty-six parcels totaling 414850 acres convert

from agricultural use to residential or commercial/industrial use for tax year 200 1-02 review of the

assessors calculations for deferred taxes found them to be correct

THE ASSESSORS PROCEDURES MEET STANDARDS

Assessment Maps The assessors maps are prepared by the county mapping department The assessor

continues to work on re-mapping the county on the new GIS mapping system The new maps are of

very good quality and easy to use

THE ASSESSORS PROCEDURES MEET STANDARDS

Prescribed Parceling System The assessor uses the prescribed parceling system Summary or referral

parcels are not used in Washoe County

THE ASSESSORS PROCEDURES MEET STANDARDS

Personal Property Discovery and Valuation Work Practices

Discovery Aircraft are discovered through the FAA tail number website tie down reports from the

airports as well as letters of inquiry to aircraft hanger owners The letters request information on current

tenants renting hanger space Manufactured homes are tracked through Dealers Report of Sales

DRSs from mobile home dealers moving permits county set up permits and the zoning enforcement

department The county has field inspector that visits all manufactured home sites and verifies the

correct home is at the site and measures and values accessories and minor improvements Billboards are

discovered through the Department of Transportations Billboard Report Agricultural properties are

well established with little movement They are tracked through agricultural exemption filings

THE ASSESSORS PROCEDURES MEET STANDARDS

Record-keeping Each personal property account is filed in its own folder Manufactured homes are

filed by account number with the DRS and other supporting valuation documentation enclosed

Unsecured business and agricultural declarations are filed according to account number with secured

businesses and secured agricultural declarations filed by assessors parcel number Aircraft accounts are

filed by account number

THE ASSESSORS PROCEDURES MEET STANDARDS

AgriculturallBusiness Property

Analysis As stated in previous studies these categories are being managed very well with no outliers

Our study is limited in scope because the declarations used by the assessors office are lump sum

declarations and do not allow for in-depth analysis of depreciation The division cannot give Washoe

County the highest rating due to problem which continues to exist with the basic element of business

property reporting the personal property declaration The assessor has chosen to continue using

personal property declaration which has all equipment and assets grouped together by acquisition year in

lump sum amount The division has encouraged the development and usage of an itemized declaration
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for number of studies but no change has occurred Washoe County remains one oithe few counties

within the state that does not have an itemized personal property declaration

The deficiencies of non-itemized declaration have been discussed in previous studies and only brief

summary will be given here This type of declaration makes it difficult if not impossible to do the

following

Accurately track the addition and deletions of personal property items

Correctly assign the proper life schedule to all items of personal property

Determine whether an item has been assessed both on the real and personal property rolls

Due to the above-mentioned problems the need for an itemized declaration is evident

Recommendation THE ASSESSORS PROCEDURES NEED IMPROVEMENT The county is

taking steps to remedy this deficiency The assessors office is in the process of installing new

computer program called AssessPro This new system is reported to have personal property module

capable of creating and using itemized declarations If the assessor uses this module the current

deficiency would be corrected

Manufactured Homes Of 152 manufactured homes secured and 144 unsecured sixteen were found

to be out of tolerance All outliers were due to the
accessory amount being excluded from the total

retail sales cost There are dealer inconsistencies in what items should be included on the accessory line

of the dealers reports of sales Various manufactured home dealers are including upgrades on

carpeting appliances etc.. including real property items While other dealers are reporting real

property items only This has caused lot of confusion as to what to report as the total retail sales cost

The division recommends the staff send personal property declaration to each manufactured home

owner to request which items were included in the accessory amount reported on the D.R.S There

would be better response to the declarations if an explanation was included such as being concemed

about double taxing the customers This procedure should clari any misunderstandings concerning

what the accessory amount actually includes On those manufactured homes pending conversion to real

property notice is put in the file stating pending conversion and separate pending file is created It is

taxed as personal property until the county receives confirmation of conversion from manufactured

housing The file is then sent upstairs to the real property appraisers for assessment

THE ASSESSORS PROCEDURES MEET STANDARDS

Billboards Our sample included approximately twelve percent of the billboard accounts in Washoe

County No outliers were found

THE ASSESSORS PROCEDURES MEET STANDARDS

Aircraft Of the 30 unsecured aircraft sampled no errors were found The files were very well

organized and
easy to find with separate file for dead accounts

THE ASSESSORS PROCEDURES MEET STANDARDS

Migratory Properly Washoe County doesnt have any manufactured homes that they consider

migratory Migratory equipment is discovered through business licenses and field inspections When

migratory property
is located it is prorated one-twelfth for each 1111 month which has elapsed since the

beginning of the fiscal year No errors were found in this property type

THE ASSESSORS PROCEDURES MEET STANDARDS
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Billing/Collection penalties applied seizure and sate Tax bills are generated by the assessors

office but the taxes are collected by the treasurers office All appropriate penalties and interest are

being applied to delinquent accounts

THE ASSESSORS PROCEDURES MEET STANDARDS

Other Work Practices

Possessory Interest Valuation Real Property There are fifteen possessory interest real properties

valued in Washoe County The division reviewed several of these properties and found that the

assessors methods and values are correct and that the backup data necessary to review the valuation is

available

THE ASSESSORS PROCEDURES MEET STANDARDS

Possessory Interest Valuation Personal Property There are no personal property possessory

interests in Washoe County N/A

Statutes and Regulations The Nevada Revised Statutes and the Nevada Administrative Code are

available in the assessors office Both have been correctly updated

THE ASSESSORS PROCEDURES MEET STANDARDS

Cost Manuals and Systems In the past the assessor used several different costing systems provided

by Marshall and Swift to value residential improvements Due to the difference in the final

improvement value between these costing systems and the turnaround time to receive these values from

Marshall and Swift the assessor is now using the Marshall and Swift Residential Estimator program

This has provided standard costing system that will yield an improvement value once all the data has

been entered into the computer

The assessors stat is adjusting the residential quality class downward one-half of class to compensate

for the lower costs associated with homes having slab floors This method of adjustment which is one of

several that could be used did not result in any sample ratios being outside statutory limits However

the preferred method and the one recommended by the Division is to use the slab floor entry provided by

the Marshall and Swift Residential program to make this adjustment The new Computer Assisted Mass

Appraisal system purchased by the county will provide for this adjustment

The assessor also uses the Marshall and Swift Commercial Estimator program to value

commercial/industrial improvements The estimator updates are loaded into the computer once each

year at the beginning of the work year The September 2000 update is being used for the residential

property and the October 2000 update is being used for the commercial property The assessor does

have several copies of the Assessors Handbook of Rural Building Costs and several copies of the

Marshall and Swift Residential and Commercial Cost Manuals All of the manuals have been correctly

updated Minor improvements such as paving sheds or fences are valued using the assessors in-house

computer program that is based on the Marshall and Swift cost manuals and some local costs

Agricultural type improvements are valued using the Assessors Handbook of Rural Building Costs

published by the division

THE ASSESSORS PROCEDURES MEET STANDARDS
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Appraisal Records The in.formation in the tiles is complete correct and up to date The assessor is

taking new pictures with digital camera and making new sketches as they are needed The sketches are

being prepared on the new Patriot sketch program Each property record folder contains the most recent

appraisal record which includes building and land data value history the owners name and property

address the appraisers initials and the date of the last appraisal visit Included in the folder are

drawings and pictures of the improvements property sale record and an activity log The folder may

also contain new construction worksheet any correspondence relating to the property and data from

the previous appraisal which is used for comparison purposes Only the information needed to identify

the property
and defend the appraisal is included

THE ASSESSORS PROCEDURES MEET STANDARDS

Filing System The assessors real property record files are organized in parcel number order This

system allows for easy retrieval and is efficient to use

THE ASSESSORS PROCEDURES MEET STANDARDS

Reports The numerous reports required of the assessor were completed correctly and delivered on

time

THE ASSESSORS PROCEDURES MEET STANDARDS

Appeal Preparation and Presentations For this tax year there were total of 143 appeals to the

Washoe County Board of Equalization The assessors staff is well prepared and very professional in

their presentation of Washoe Countys position at the board of equalization hearings

THE ASSESSORS PROCEDURES MEET STANDARDS

Reopened Roll Log The roll log is required by NRS 361.310 to be received by the division on or

before October 31 2001 The roll log submitted by Washoe County was received on October 15 2001

and was correctly completed

THE ASSESSORS PROCEDURES MEET STANDARDS

Obsolescence The assessor maintains data bank listing of sales of improved and vacant properties

within the county The assessors taxable values for these properties are then compared to their sales

prices and ratio of taxable value to sales price is calculated for each property Properties with

taxable value that exceeds their sales price can then be identified The assessor also uses Metro Scan

which has the ability to array data many different ways so that different property types and different age

improvements can be studied

The assessor has applied obsolescence to 663 properties in Washoe County Of these 258 are

condominium properties which were reduced because taxable value exceeded full cash value The

number of condominium properties receiving obsolescence has decreased significantly since the last

ratio study One hundred and fourteen residential properties have also been reduced The remainder of

the properties receiving obsolescence are 63 general commercial 104 offices 35 casinos and 18

hotels/motels The other 71 are mixed property types These parcels were reduced because taxable

value exceeded full cash value. The assessor is reviewing property
sales annually to determine if

continued obsolescence is necessary The division reviewed several parcels with obsolescence and

found that the assessors value is correct and the backup material complete

THE ASSESSORS PROCEDURES MEET STANDARDS
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New Construction New construction is discovered through the use of the county and city building

permits New permits are organized by area and special team is assigned the task of inspecting and

valuing these improvements throughout the year The assessor also has additional staff working on new

construction just prior to the lien date in an attempt to discover and value all of the existing

improvements New construction that is discovered before the close of the roll in December is included

at that time New construction that is discovered after the close of the roll is included on the roll log

review of several properties with new construction revealed that the improvements are being correctly

measured and valued by the assessors staff

THE ASSESSORS PROCEDURES MEET STANDARDS

Land Use and Exemption Codes review of the assessment roll revealed that the assessor is

correctly applying the land use and exemption codes

THE ASSESSORS PROCEDURES MEET STANDARDS

Appraisal Cycle The assessor uses five-year reappraisal cycle During this ratio study Area

which is referred to as North Country Suburban Valleys and Rural This takes in all of the valleys north

of Reno and Sparks all the way to the Oregon state line The geographic area contained in this

reappraisal cycle is very large encompassing over 80 percent of the area of the entire county The parcel

map books involved are Books 35 61 66 71 74 76-90 500 502 504 506 508 510 512 514 516

518 522 524 528 530 534 550 552 554 556 558 560 566 and 570 which represent 37400

nonagricultural parcels and 1104 agricultural preperties These nonagricultural parcels account for

28.58 percent of the 130841 total nonagricultural parcels in the county During the 2001 reappraisal

cycle Area accounted for 28
percent

of the county parcels During the 2000 reappraisal cycle Area

was studied This area accounted for 21 percent of the county parcels During the 1999 reappraisal

cycle Area was studied This area accounted for 10 percent of the county parcels 22 percent of the

county parcels were studied during the 1998 reappraisal During the 1997 reappraisal study 19 percent

of the county was studied this was Area The existing reappraisal cycle works well for the assessor

conforms to statute requirements and is manageable with the available personnel

THE ASSESSORS PROCEDURES MEET STANDARDS

Improvement Factoring The assessor uses the approved improvement factor in all factoted areas of

the county The factor applied is the composite factor which includes an additional year of depreciation

This results in those improvements that are 50 years old and older receiving depreciation beyond the 75

percent maximum This is corrected during reappraisal

Appraiser Certifications The division has certified 27 staff members as real property appraisers to

appraise for ad valorem tax purposes The division has certified five members of the assessors staff in

the valuation of personal property In addition several staff members have earned professional

designations one ISRPA six CAEs three RESs two SRAs and two CMSs
THE ASSESSORS PROCEDURES MEET STANDARDS

Appraisers Training Requirements All of the Washoe County staff appraisers are presently in

compliance with NRS 361 .221 and NRS 361.223

THE ASSESSORS PROCEDURES MEET STANDARDS
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DAVID CREEKMAN
Chief Deputy District Attorney
Nevada State Bar Number 4580

Box 30083

Reno NV 89520-3083

775337-5700
ATTORNEYS FOR WASHOE COUNTY

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

VILLAGE LEAGUE TO SAVE INCLINE

ASSETS INC Nevada non-profit
10 corporation on behalf of its

members and others similarly
11 situated Case No CVO3-06922

12 Plaintiffs Dept No

13 vs

14 STATE OF NEVADA on relation of

its DEPARTMENT OF TAXATION the

15 NEVADA STATE TAX COMMISSION and

the STATE BOARD OF EQUALIZATION
16 WASHOE COUNTY ROBERT MCGOWAN

WASHOE COUNTY ASSESSOR BILL

17 BERRUM WASHOE COUNTY TREASURER

18 Defendants

________________________________________________/

19

20 REPLY TO OPPOSITION TO STRIKE AMENDED COMPLAINT AND

OPPOSITION TO MOTION TO DISMISS

21

22 Defendants Washoe County along with the Washoe County

23 Assessor and Treasurer by and through their counsel of record

24 Richard Gammick District Attorney of Washoe County Nevada

25 and David Creekman Chief Deputy District Attorney herein

26 provide this Court with this Reply to Points and Authorities in

-1-
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Opposition to Strike Amended Complaint and Points and

Authorities in Opposition to Motion to Dismiss NRCP 12b and

NRCP 12b This Reply is based upon the following Statement

of Points and Authorities

Dated this Vday of November 2009

RICHARD GAMMICK
District Attorney

gyr2pQt4 Crct4aa
DAVID CREEKMAN
Chief Deputy District Attorney

Box 30083

10 Reno NV 89520-3083

775 337-5700

11

ATTORNEYS FOR WASHOE COUNTY
12 WASHOE COUNTY ASSESSOR AND

WASHOE COUNTY TREASURER
13

14

15

16

17

18

19

20

21

22

23

24

25

26
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STATEMENT OF POINTS AND AUTHORITIES

The Amended Complaint

In opposing the Washoe County Respondents move to strike

their Amended Complaint the Petitioners somehow avoid the

inevitable conclusion that their newly-stated claims for

subsequent tax years are claims for substantially the same relief

they stated for the original tax year involved in this

litigation These newly-stated claims cannot now relate back to

the date of the original pleading and if permitted to stand

10 eviscerate any meaning behind the statutes of limitation

11 applicable to their causes of action Although the case arose

12 outside the property tax context this is precisely the position

13 espoused by the Supreme Court in pjelson City of Las Vegas 99

14 Nev 548 665 P.2d 1141 1983 in which the Court clearly

15 concluded that where an amendment states new cause of action

16 that describes new and entirely different sources of damages the

17 amendment does not relate back as the opposing party has not been

18 put on notice concerning the facts in issue Here each tax year

19 stands alone Each challenge to different tax year stands

20 alone Each tax year constitutes new and entirely different

21 source of damages For instance change in valuation is

22 effective only for the fiscal year for which the assessment was

23 made NRS 361.345 The Assessor meanwhile is subject to

24 duty to annually assess ...by diligent inquiry and examination

25 all real and secured personal property that is in his county on

26 July which is subject to taxation.. NRS 361.260 Each

-3
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possible cause of action contained within MRS chapter 361

contains its own statute of limitations based upon the

recognition that at some point the right to pursue this

litigation must be brought to stop

As for the Petitioners claim that they have added new

petitioners so as to substantiate their claims that this case is

now somehow automatically converted to class action pursuant to

NRCP 23 doing so now invokes NRCP 232s heightened provisions

relating to class actions brought by unincorporated associations

10 As for unincorporated association class actions which these

11 Petitioners now apparently seek if the Village League is denied

12 organizational standing NRCP 23.2 provides that the Court may

13 make appropriate orders corresponding with those described in

14 Rule 23 Cd Those NRCP 23 Cd orders include among other things

15 notice as to whether the alleged members of the class consider

16 the representation fair and adequate imposing conditions on the

17 representatives of the class and requiring that pleadings be

18 amended to eliminate allegations as to representation of absent

19 parties The problem with the Amended Complaint is that it

20 provides no indication with any degree of precision of who

21 might belong to this class and if different taxpayers might

22 belong to this class whether they want to belong to this class

23 and agree with the allegations contained in the Amended

24 Complaint Nor can the Amended Complaint overcome the

25 foundational problems associated with this entire proceeding

26 being maintained as class action that none of the named

-4-
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petitioners can establish their claims are common with anyone

elses claims for the simple reason that taxpayers right to

sue is unique to that taxpayer the outcome of which is unique to

the circumstances of each individual taxpayer including the

uniqueness of each individual taxpayers property For these

reasons the allegations of the Amended Complaint fit squarely

into NRCP 12fs provision that the Court may strike ..

immaterial impertinent or scandalous material Without such

information that which is contained in the Petitioners Amended

10 Complaint has no meaning and no relevance It should be

11 stricken Otherwise these Petitioners must be obligated to

12 provide more definite statement as to precisely who is involved

13 in this alleged class action pursuant to authority contained in

14 NRCP 12e in order to assist both the Court and the Respondents

15 in ascertaining whether the requirements of NRCP 23 are met in

16 this case

17 II The Motions to Dismiss

18 These Respondents 12b and 12b Motions to dismiss

19 were based upon the plain language of the Petitioners Amended

20 Complaint in which they clearly seek tax refunds Yet in their

21 Opposition the Petitioners state that this is really an

22 equalization request and that this is not taxpayer action for

23 the recovery of taxes 12 The Amended Complaint

24 however contains the following prayers for relief

25 That the Court issue peremptory writ of mandamus

requiring the State Board of Equalization to equalize the

26 land portion of residential real property at Incline Village

-5-
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and Crystal Bay to 20022003 values to reflect the area wise

use by the Assessor of unlawful and unauthorized valuation

methodologies resulting in unconstitutional valuations and

assessments to certify those changes to Washoe CQunty
to direct the payment of refunds pursuant to NRS 361.405
emphasis added

That the Court issue peremptory writ of mandamus

requiring the State Board of Equalization further to

equalize property at Lake Tahoe in Douglas and Washoe

counties for the 2003 2004 tax year and subsequent years
as required by the Nevada Constitution and statutes to

certify those changes to Washoe County and to direct the

payment of refunds pursuant to NRS 361.4Q emphasis
added

That the Washoe County defendants be ordered to adjust
10 the taxable value of property and refund excessive taxes to

members of thetitioner class as directed by the State

11 Board of Equalization or pay the equivalent of such refunds

in damages with interest as provided by law emphasis
12 added

13 These Petitioners by their own language contained in their

14 Amended Complaint are asking for property tax refunds in this

15 action They seek particular result from this Court and

16 they ask that this Court manipulate the discretion of the State

17 Board of Equalization in order to achieve particularized

18 result And they seek to do so as explained in these

19 Respondents underlying motion outside the law and without the

20 obligating full party participation of Douglas County all to the

21 detriment of these Respondents

22 AFFIRMATION PURSUANT TO NRS 2398.030

23 The undersigned does hereby affirm that the preceding

24 /1/

25 /1/

26 I/I
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document does not contain the social security number of any

person

Respectfully submitted this ____ day of November 2009

RICHARD GAMMICK
District Attorney

By hdL tc3
DAVID CREEKMAN
chief Deputy District Attorney

Box 30083

Reno NV 89520-3083

775 337-5700

ATTORNEYS FOR WASHOE COUNTY

10 WASHOE COUNTY ASSESSOR AND

WASHOE COUNTY TREASURER
11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
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RTIFICATE OF SERVICE

Pursuant to NRCP certify that am an employee of

the Office of the District Attorney of Washoe County over the

age of 21 years and not party to nor interested in the within

action certify that on this date deposited for mailing in

the Mails with postage fully prepaid true and correct

copy of the foregoing REPLY TO OPPOSITION TO STRIKE AMENDED

COMPLAINT AND OPPOSITION TO MOTION TO DISMISS in an envelope

addressed to the following

10 Suellen Fulstone Esq
Morris Peterson

11 6100 Neil Road Suite 555

Reno NV 89511

12

Dennis Belcourt

13 Deputy Attorney General

Deonne Contine

14 Deputy Attorney General

100 North Carson Street

15 Carson City NV 89701-4717

16

17 Dated this day of November 2009
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CATHERINE CORTEZ MASTO Attorney General

DENNIS BELCOURT Deputy Attorney General

Nevada Bar No 2658
DEONNE CONTINE Deputy Attorney General

Nevada Bar No 9552
100 North Carson Street

Carson City Nevada 89701-4717

775 684-1206

Attorneys for State Board of Equalization

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

VILLAGE LEAGUE TO SAVE INCLINE

ASSETS INC Nevada non-profit corp on
behalf of its members and others similarly

situated

Case No CVO3-06922

Department No

STATE OF NEVADA on relation of its

DEPT OF TAXATION the NEVADA STATE
TAX COMMISSION and the STATE BOARD
OF EQUALIZATION WASHOE COUNTY
ROBERT McGOWAN WASHOE COUNTY
ACCESORY BILL BERRUM WASHOE
COUNTY TREASURER

Defendants

STATE BOARD OF EQUALIZATIONS REPLY TO
VILLAGE LEAGUES OPPOSITION TO MOTION TO DISMISS

Defendant STATE OF NEVADA ex rel STATE BOARD OF EQUALIZATION State

Board through counsel CATHERINE CORTEZ MASTO Attorney General by DEONNE

CONTINE Deputy Attorney General hereby submits its Reply to Village Leagues Opposition

to the State Boards Motion to Dismiss in the above captioned action

FILED
Electronically

11-13-2009025042 PM

Howard Conyers

Clerk of the Court

Transaction 1151176

Plaintiffs

vs

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

I/I

III
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This case was remanded by the Nevada Supreme Court on the sole issue of whether

injunctive relief although framed as mandamus relief by the Supreme Court was viable

claim for Village League at the time it filed its Complaint in November of 2003 for any alleged

failure to equalize by the State Board Accordingly the relief is restricted to that relief which

this Court could order in mandamus As discussed in the State Boards Motion to Dismiss

even assuming that the State Board failed to fulfill its statutory duty to equalize under NRS

361 .395 Village League would not be entitled to the relief it has sought both in its original

complaint its amended complaint and in its opposition Accordingly this case should be

dismissed

10
Village League is Not Entitled to Mandamus Order that Dictates to the State

Board The Parameters to Fulfill Its Statutory Duty Under Of General
11

Equalization

12 Village League offers that it is not seeking an order from this Court controlling the State

13 Boards discretion instead it is merely seeking to have the Court provide non-discretionary

14 parameters to the Board in the exercise of that discretion Opposition page lines 4-7 First

15
it is difficult to understand how the Court could provide non-discretionary parameters that do

16 not control the discretion of the Board Second Village League is not entitled to such

17 requested relief in mandamus because such an order would necessarily control the State

18 Boards discretion

19 Furthermore while Village League may have filed its original complaint six years ago

20 this Court should not act now merely for the Village Leagues convenience as requested in its

21 opposition Moreover Village League would have no right to challenge any general

22
equalization decision made by the Board unless the Board sought to increase their property

23 values NRS 361 .395 requires the State Board to give 10 days notice to interested persons

24 when it proposes to increase the valuation of property on the assessment roll NRS

25 361.3952 Consequently unless these individuals property valuations are increased by the

26 State Board they would have no right to notice to appear before the State Board or to judicial

27 review of general equalization decision Indeed NRS 361 .410 provides the procedure for

28 challenge in the nature of judicial review
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NRS 361.410 Taxpayer not deprived of remedy or redress burden of proof

upon complainant Executive Director and Department prohibited from

seeking judicial review of certain decisions

No taxpayer may be deprived of any remedy or redress in court of law

relating to the payment of taxes but all such actions must be for

redress from the findings of the State Board of Equalization and no

action may be instituted upon the act of county assessor or of county

board of equalization or the Nevada Tax Commission until the State

Board of Equalization has denied complainant relief This subsection must

10 not be construed to prevent proceeding in mandamus to compel the

11 placing of nonassessed property on the assessment roll

12 The Nevada Tax Commission or the Department in that name and in

13 proper cases may sue and be sued and the Attorney General shall

14 prosecute and defend all such cases but the burden of proof is upon

15 the complainant to show by clear and satisfactory evidence that any

16 valuation established by the Nevada Tax Commission or the

17 Department or equalized by the State Board of Equalization is unjust

18 and inequitable Emphasis added

19

20 Therefore because any challenge to general equalization decision pursuant to NRS

21 361 .395 could only be made by those taxpayers whose property valuations are increased

22 from the assessment rolls NRS 361.3952 and because NRS 361.410 provides the

23 procedure for such review in the nature of judicial review the Village Leagues Petition should

24 not be granted and its Complaint should be dismissed

25 Accordingly even if there was authority to issue writ to compel the State Board to

26 equalize there is no authority for this Court to mandate specific directions for the Board to

27 follow as requested by Village League Although mandamus could lie to compel public body

28 to perform duty mandamus cannot issue to control the exercise of the bodys discretion
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while carrying out such duty State Boerlin 98 402 30 Nev 473 1908 see also

Gragson Toco 90 Nev 131 133 520 P.2d 616 617 1974 As general rule while

mandamus will lie to enforce ministerial acts or duties and to require the exercise of

discretion it will not serve to control the discretion Accordingly mandamus relief as

requested by Village League is not permitted in this case If the State Board was ordered to

equalize under NRS 361.395 the remedy available to the Village League related to the

decision would be found in NRS Chapter 361 not by an order in mandamus

The Primary Jurisdiction Does Apply In this Case

Village League maintains the State Board has ignored its duty of statewide equalization

10 for six years However while the Nevada Supreme Court has now established that general

11 duty of equalization exists that duty was disputed by the State Board and was the subject of

12 litigation that resulted in decision by the Nevada Supreme Court See State ex ret State Bd

13 of Equalization Barta 124 Nev 58 188 P.3d 1092 2008 Since the Barta decision the

14 State Board which has had complete board member turnover in the last two years has been

15 working to fulfill its duties under NRS 361.395 The State Board should be allowed to

16 complete its regulatory duties and apply the regulations to its general equalization decision

17 Conclusion

18 Mandamus cannot issue in this case because Village League cannot and has not

19 shown that it has clear legal right to the relief requested Indeed an order to refund taxes

20 paid as requested by Village League is not possible because this Court has no authority to

21 exercise its own discretion for that of the public body being compelled to perform its duty

22 Because Village League is not entitled to the relief requested Village Leagues Complaint

23 should be dismissed and its Petition should be denied Moreover this Court should allow the

24 III

25 I/I

26 III

27 III

28 III
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State Board to complete its regulatory process and apply those regulations in exercising its

general equalization duties under NRS 361.395

DATED this 13 day of November 2009

CATHERINE CORTEZ MASTO

Attorney General

By Is Deonne Contine

DEONNEE.CONTINE
Nevada Bar No 9552

DENNIS BELCOURT
Nevada Bar No 2658

100 Carson Street

Carson City Nevada 89701-4717

775 684-1218

10 775 684-1156 fax

ii Attorneys for Defendant State Board of Equalization

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that this document does not contain the social

security number of any person

DATED this day of November 2009

CATHERINE CORTEZ MASTO

Attorney General

By Is Deonne Contine

DEONNEE.CONTINE
Nevada Bar No 9552

DENNIS BELCOURT
Nevada Bar No 2658

100 Carson Street

10 Carson City Nevada 89701-4717

775 684-1218

11 775 684-1156 fax

12 Attorneys for Defendants State Board of Equalization

13

CERTIFICATE OF SERVICE
14

certify that am an employee of the State of Nevada Office of the Attorney General and that

15
on this 13th day of November 2009 served copy of the foregoing by causing to be

16
delivered to the Nevada State Department of General Services for mailing at Carson City

17
Nevada true copy thereof addressed to

18

19 Suellen Fulstone Esq
Morris Peterson

20 6100 Neil Road Suite 555

Reno Nevada 89511

21

22 David Creekman Esq
Washoe County District Attorneys Office

23 Civil Division

Post Office Box 30083

24 Reno Nevada 89520

25

26 Is Jean Kvam
An Employee of the Office of the Attorney General

27

28
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IN THE SUPREME COURT OF THE STATE OF NEVADA

VILLAGE LEAGUE TO SAVE INCLINE ASSETS

INC Nevada non-profit corporation on behalf

of its members and others similarly situated

MARYANNE INGEMANSON Trustee of the

Larry and Maryanne Ingemanson Trust

DEAN INGEMANSON individual and as

Trustee of the Dean Ingemanson Trust

ROBERT ANDERSON and LES BARTA on

behalf of themselves and others similarly situated

vs
Appellants

Case No 56030

STATE OF NEVADA ex rel State Board of

Equalization WASHOE COUNTY and BILL

BERRUM Washoe County Treasurer

Respondents

___________________________/

JOINT APPENDIX

VOLUME III

Suellen Fuistone

Nevada State Bar 1615

MORRIS PETERSON

6100 Neil Rd Suite 555

Reno NV 89511

775 829-6009

Attorneys for Appellants

Catherine Cortez Masto

Attorney General

Dennis Belcourt

Nevada State Bar 2658

Deonne Contine

Nevada State Bar 9552

100 Carson St

Carson City NV 89701

775 684-1218

Attorneys for Respondent
State of Nevada

Richard Gammick

Washoe County
District Attorney

David Creekman

Nevada State Bar 4580
P.O Box 30083

Reno NV 89520

775 337-5700

Attorneys for Respondents

Washoe County
and Bill Berrum



APPENDIX INDEX

Document Vol Pages

Amended Complaint/Petition for Writ of Mandamus

filed June 19 2009 190-199

Amended Order filed April 13 2010 IV 739-750

Amended Order Setting Status Hearing filed April 2009 41-43

Complaintfor Declaratory and Related Relief

filed November 13 2003 1-18

Minutes of Status Hearing on April 21 2009 44

Motion to Dismiss NRCP 12b5 and NRCP 12b6 and

Motion to Strike Amended Complaint NRCP 15
dated October 15 2009 II 284-315

Notice of Appeal filed June 10 2004 25-27

Notice of Appeal filed May 12 2010 IV 776-778

Notice of Entry of Second Amended Order filed April 21 2010 IV 762-775

Order filed April 13 2010 IV 727-738

Order Affirming in Part Reversing in Part and Remanding

by Supreme Court March 19 2009 filed in Second Judicial

Case No 03-06922 on April 16 2009 28-37

Order Granting Motions to Dismiss filed June 2004 19-24

Order Setting Status Hearing filed April 2009 38-40

Points and Authorities in Opposition to Motion to Dismiss

NRCP 12b5 and NRCP 12b6 filed November 2009 II 368-412

Points and Authorities in Opposition to Motion to Strike

Amended Complaint filed November 2009 II 316-319



Document Vol Pages

Points and Authorities in Opposition to State Board of

Equalizations Motion to Dismiss filed November 2009 II 320-367

Reply Brief of Petitioners re Scope of Issues filed June 22 2009 216-230

Reply to Opposition to Strike Amended Complaint and

Opposition to Motion to Dismiss filed November 10 2009 II 413-420

Reply to Plaintiffs/Petitioners Statement on Scope of

the Issues Before The Court filed June 19 2009 208-215

Request for Judicial Notice filed April 2010 IV 721-726

Response to Statement of New Authority filed March 10 2010 III 428-614

Second Amended Order filed April 20 2010 IV 751-761

State Board of Equalizations Motion to Dismiss Complaint/
Petition for Writ of Mandamus filed October 15 2009 II 274-283

State Board of Equalizations Reply to Village Leagues

Opposition to Motion to Dismiss filed November 13 2009 II 421-426

State Board of Equalizations Response to Village Leagues
Statement of Issues filed June 19 2009 200-207

State Board of Equalizations Statement of Issues an

Request for Dismissal filed June 2009 62-75

Statement of Issue sic Before this Court and Position of

Washoe County Defendants filed June 2009 76-181

Statement of New Authority filed March 2010 III 427-527

Statement of Plaintiffs/Petitioners on the Scope of the Issues

filed June 2009 182-189

Transcript of Proceedings Hearing on September 25 2009 II 231-273

11



Document Vol Pages

Transcript of Proceedings Oral Arguments on March 25 2010 IV 622-720

Transcript of Proceedings Status Hearing on April 21 2009 45-61

Washoe County Defendants Reply to Petitioners Response

to Statement of New Authority filed March 12 2010 III 615-621

111
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DAVID CREEKMAN
Chief Deputy District Attorney
Nevada State Bar Number 4580

Box 30083

Reno NV 89520-3083

775 337-5700

ATTORNEYS FOR WASHOE COUNTY

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

VILLAGE LEAGUE TO SAVE INCLINE

ASSETS INC Nevada non
profit corporation on behalf of

its members and others

similarly situated

STATE OF NEVADA on relation of

its DEPARTMENT OF TAXATION the

NEVADA STATE TAX COMMISSION and

the STATE BOARD OF EQUALIZATION
WASHOE COUNTY ROBERT MCGOWAN
WASHOE COUNTY ASSESSOR BILL

BERRUM WASHOE COUNTY TREASURER

Defendants

FILED

Plaintiffs

vs

Case No CVO3-06922

Dept No

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

STATEMENT OF NEW AUTHORITY

Defendants Washoe County along with the Washoe County

Assessor and Treasurer by and through their counsel of record

Richard Gammick District Attorney of Washoe County Nevada

and David Creekman Chief Deputy District Attorney herein

provide this Court with new and recently-adopted authority in

support of positions previously taken by these Washoe County

-1-
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Defendants in this case in the following two documents

The June 2009 Statement of Issue Before this

Court and Position of Washoe County Defendants and

The October 15 2009 Motion to Dismiss NRCP 12b
and NRC 12 and Motion to Strike Amended
Complaint NRCP 15

Description Positions Previously Taçep by Washoe County
and Which this Supplemental Authority Is Intended to

Support

In its June 2009 pleading Washoe County contended that

the Plaintiff in this case which at the time involved

request for injunctive relief had no likelihood of success on

10 the merits of this case because the equalization processes set

11 forth throughout NRS chapter 361 were being followed In

12 particular Washos County argued that NRS 361.333s ratio

13 studies adequately protect against any inequities which might

14 exist in Nevadas system of real property assessment and that

15 the statutory scheme found at NRS 361.333 adequately meets the

16 Nevada Constitutions standard for uniform and equitable rate

17 of assessment and taxation... Pages 10 15 of that portion of

18 Washoe Countys argument already on file with the court is

19 attached hereto as Exhibit

20 In its October 15 2009 pleading this time responding to

21 the Plaintiffs request for mandamus relief Washoe County

22 advised the court that both Douglas and Washoe Counties have

23 already participated in this process of equalization between

24 counties pursuant to NRS 361.333 relating to the preparation

25 and consideration of ratio study to ascertain whether

26 equalization has occurred between Nevadas counties

2-
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October 15 2009 Motion to Dismiss page 23 lines and

that this and other legal opportunities once available to the

Plaintiffs to obtain the relief they seek in this case should

bar their effort in this case

II Description of Supplemental Authority in S.upnort of Washoe

Countys Positions Previously Takes

On March 2010 the State Board of Equalization in

duly noticed meeting State Board of Equalization Agenda

attached hereto as Exhibit and after giving Notice of Public

10 Hearing for the Adoption and Amendment of Permanent Regulations

11 of the State Board of Equalization Notice attached

12 hereto as Exhibit adopted regulations Proposed

13 Revisions to LCB File No R153-09 attached hereto as Exhibit

14 which set forth the criteria to determine whether property has

15 been assessed uniformly in Nevada including through the Nevada

16 Department of Taxations review of relevant ratio studies

17 prepared in accord with NRS 361.333 The regulations adopted by

18 the State Board of Equalization are entirely consistent with

19 Washoe Countys previously-provided description of NRS 361.333s

20 law of equalization and with Washoe Countys belief that the

21 law of equalization establishes an adequate legal remedy

22 employed for many years within the State of Nevada which should

23 bar this Court from considering these Plaintiffs request for

24 equitable writ relief Although the newly-adopted regulations

25 of the State Board of Equalization do not take effect until

26 october 2010 it is further washoe Countys belief that these

-3-
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regulations merely confirm the long existing status of the law

of equalization in Nevada in conformance with the rule

announced by the Supreme Court in Welfare Division Maynard

84 Nev 525 529 445 P.2d 153 1968 that statutory

enactment can be simply legislative pronouncement of existing

law

III This Courts Authgrity to Take Judicial Notice of the State

Boards Action

Judicial notice of the fact of the State Board of

10 Equalizations March 2010 meeting and action can be taken by

11 this Court under NRS 47.130s provision that judicial notice may

12 be taken of facts in issue or facts from which they may be

13 inferred if those facts are of accurate and ready

14 determination by resort to sources whose accuracy cannot

15 reasonably be questioned so that the fact is not subject to

16 reasonable dispute Judicial notice of the matter of law

17 involved here is permitted under NRS 47.140s provision that

18 judicial notice may be taken of Nevada Administrative

19 Code NRS 47.140 or in the event the court is concerned that

20 the action of the State Board of Equalization is not yet

21 effective regulation not included in the Nevada

22 Administrative Code if adopted in accordance with law and

23 brought to the attention of the court NES 47.1406

24 AFFIRMATION PURSUANT TO NRS 239B.030

25 The undersigned does hereby affirm that the preceding

26 /1/

-4-
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document does not contain the social security number of any

person

Dated this day of March 2010

RICHARD GAMMICK
District Attorney

DAVID CREEU1AN
Chief Deputy District Attorney

Box 30083

Reno NV 89520-3083

775 337-5700

ATTORNEYS FOR WASHOE COUNTY

10 WASHOE COUNTY ASSESSOR AND
WASHOE COUNTY TREASURER

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Jt.App.43



CERTIFICATE OF SERVICE

Pursuant to NRCP 5b certify that am an employee of

the Office of the District Attorney of Washoe County over the

age of 21 years and not party to nor interested in the within

action certify that on this date deposited for mailing in

the Mails with postage fully prepaid true and correct

copy of the foregoing STATEMENT OF NEW AUTHORITY in an envelope

addressed to the following

Suellen Fulstone Esq
Morris Peterson

10 6100 Neil Road Suite 555

Reno NV 89511

11

Dennis Belcourt

12 Deputy Attorney General

Deonne Contine

13 Deputy Attorney General

100 North Carson Street

14 Carson City NV 89701-4717

15

16 Dated this ._3 day of March 2010

17

18 IO
MICHELIE FOSTER

19

20

21

22

23

24

25

26

Jt.App.432



LIST OF EXHIBITS

Pages 10 15 of Washoe Countys Statement of Issues Before This Court and

Position of Washoe County Defendants

State Board of Equalization Agenda for March 2020

Notice of Public Hearing for the Adoption and Amendment of Permanent

Regulations of the State Board of Equalization

State Board of Equalization Proposed Revisions to LCB File No R153-09

Jt.App.433
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enjoys reasonable probability of success on the nerits and

that he or she will suffer irreparable harm for which

compensation is an inadequate remedy Number Ope Rent-A-Car

Ramada Inns Inc 94 Rev 779 587 P.2d 1329 19Th

Christnsen Chromallày American Corp 99 Nev 34 36 656

2d 844 846 1983 Sobol Cacital Mgmt ConsultAnts Inc

102 Nev 444 446 726 P.2d 335 337 1986 Dixon Thatcher

103 Nev 414 415 742 P.2d 1029 1987 S.O.C Inc Miracre

Casino-Hotel 117 Nev 403 408 23 P.3d 243 246

Denartment oe Conservatiçn Natural Resources

2001

iThlev 121

An additiohal standard

Court to weigh the public

the parties in deciding

Mrflani1 95 Rev 455

Coll Svs.v Nevadans

Rev 77 80 109 P.3d 760 762 2005

for injunctive relief also permits the

interest and the relative hardships of

whether to grant such relief Ellis

596 P.2d 222 1979 University Cmty

for Sound Covt 120 Nev 712 721 100 P.3d 179 1L87 2004

IV This plaintiff cannot meet the standards needkng to be
achieved for iniunctive relief

This Plaintiff Enjoys No Likelihood Of Ssccess On The
Merits Of This Case

In State Board of Equalization Barta 124 1ev 58

188 P.3d 1092 1102 2008 the Nevada Supreme Court recognized

that property taxpayer suffers injury when propeties are not

valued in accordance with the constitutional right to uniform

and equal rate of assessment Yet in this case he

equalization processes set forth throughout NRS chapters 360 and

-10-
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3EV existed and continue to exist to ensure that this

important constitutional right was protected here not only for

this Plaintiff but for all Nevadans

NRS 361.333

In performing its equalization function under NRS

361.3951 the State Board of Equalization perforrts this

significant function only after the Nevada Department of

______________________________

10 In response to the Nevada Constitutions mandb.te that

Legislature shall provide by law for unifprm and equal
rate of assessment and taxation.. Nevadas Legislature has
over the years enacted an extremely complex statueory scheme

12 involving numerous players Key among those players are the

various County Assessors who undertake the actual on-the-ground

13 assessment work with respect to property within their

jurisdictions the various County Boards of Equalization the

14 Nevada Tax Commission the Nevada state Board of Equalization
and the Nevada Department of Taxation which provides general

15 supervision and control over the entire revenue system of the

State of Nevada Of course the Nevada judiciary is also part

16 of this system as the final arbiter of disputes arising under

this complicated structure Each plays significant role in

17 the system of checks and balances designed by Netadas
Legislature to assure uniformity and equality with respect to

18 assessment and taxation
As stated in the Legislatures system of checks and

19 balances everyone has an important role to play These

Defendants contend that their construction of this complex

20 statutory scheme as set forth below is not only plausible it

is the only workable construction in this important area of

21 Nevadas revenue-generation system Additionally these

Defendants construction of the entire statutory scheme
22 regulating the revenue system of the State is the çne possible

construction which is entirely consistent with the tenent of

23 statutory construction requiring statutes to be cØnstrued as
whole and not be read in way that would render wdrds or

24 phrases superfluous or make provision nugatory Charlie Brown
Constr Co floulder Cttv 106 Nev 497 502 797 P.2d 946

25 949 1990 overruled on other grounds by Callowav City of

Reno 116 Nev 250 993 P.2d 1259 2000 and is based on the
26 presumption that every word phrase and provision in the

enactment has meaning fl at 502 503 797 P.2d at 949

-11-
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Taxation assists the State Tax commission and the State Board of

Equalization by testing variety of information uing applied

statistics to determine if inequity or assessment kias exists

The Department surveys and analyzes assessor work jractices to

ensure the uniform application of valuation and aebessment

methodology as provided by law and assessment stanards
If

inequity or bias is discovered NRS 361.333
Provids

the Nevada

Tax Commission with authority to correct inequitabiLe conditions

If the Nevada Tax Commission fails to perform this function the

10 Nevada State Board of Equalization is free to step in and

11 perform this function pursuant to its authority tO equalize

12 under NRS 361.3951

13 Because Nevada law at Nfl 361.225 requires that

14 property subject to taxation must be assessed at 3fl of its

15 taxable value known as the assessment ratio theDepartment of

16 Taxation acting under authority of Nfl 361.333 cspnducts

17 ratio study each year designed to measure the leve of appraisal

18 accuracy of local county assessors Generally speaking

19 ratio study is designed to evaluate appraisal peSformance or

20 determine taxable value through comparison of appraised or

21 assessed values estimated for tax purposes with independent

22 estimates of value based on either sales prices or independent

23 appraiaals The comparison of the estimate of assessed value

24 produced by the assessor on each parcel in the sample to the

25 estimate of taxable value produced by the Departmeziit of Taxation

26 is called ratio The ratio study involves the determination

-12-
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of assessment levels by computing the central tendnciea mean

median and aggregate ratios of assessment ratios.j Nevada

specifies the use of the median ratio the aggregate ratio and

the coefficient of dispersion of the median to evaluate both the

total property assessments and the assessments of each major

property class

In likely recognition of the administrative bLrden imposed

on both the Department of Taxation and the Nevada Tax Commission

of such an undertaking being performed on an annual basis NRS

10 361.3332 permits the Department of Taxation to conduct ratio

11 study on smaller groups of counties instead of the entire state

12 in any one year The 2005 2006 ratio study included three

13 year statistics for all of Nevadas Counties and is attached

14 hereto as Exhibit and is incorporated herein by çeference.3

15 The Department of Taxation calculates the overall or aggregate

16 ratio by dividing the total assessed value of all the parcels in

17 the sample by the total taxable value of all the parcels in the

18 sample This produces ratio weighted by dollar value

19 Because parcels with higher values exert more influence than

20 parcels with lower values all the ratios are arrayed in order

21

22

23 For the purposes of this action the 2005 2b06 Rdtio Study is
the most relevant to the 2003 2004 tax year at isue in this

24 case as it included review of Washoe County duriÜg the 2005

study year and as it summarized review of Douglas County during
25 the prior or 2004 study year Prior to the 2005 2006 Ratio

Study Washoe County was last reviewed in 2002 and Douglas County
26 was last reviewed in 2001 both of which occurred before the 2003

2004 valuations at issue in this proceeding

-13-
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of magnitude and the median statistic describing the measure

of central tendency of the sample divides the
sample

into two

equal parts The median is the most widely used 4asure of

central tendency by equalization agencies because it is less

affected by extreme ratios and is therefore the preferred

measure for monitoring appraisal performance or evaluating the

need for reappraisal.4

NRS 361.333 states that under- or overH assessment

may exist under the ratio study if the median ofthe ratios

10 falls in range of less than 32% or more than 36% As Exhibit

11 indicates the median of individual ratios for all property in

12 Washoe County in the 2005 2006 Ratio Study fell at 34.40%

13 For the major classes of properties as enumeratedlin NRS

14 361.3335 Washoe Countys ratios varied betwón 33.50% and

13 34.90% all well within the permissible median ratio of assessed

16 value to taxable value As for Douglas County Exhibit

17 establishes that the median of individual ratios for all

18 property in Douglas County in the 2004 2005 Ratio Study fell

19 at 34.60% with the major classes of property falaiing between

20 33.20% and 35.00% Once again these ratios are well within the

21 permissible statutory range of 32% to 35% as established at NRS

22

23
International Association of Assessing Cf ficers Standard on

24 Ratio Studies 1999 23

25

The statutorily-enumerated major classes of property include
26 vacant land single-family residential multi-residStial

commercial and industrial and rural

-14-

Jt.App.439



361.333

Because the ratios fell within the permissibTh statutory

range it can reasonably be concluded that no oven- or under-

assessment existed in either Washoe or Douglas Coubties thus

permitting the further conclusion that equalizatioti occurred

both within and between these counties This copclusion in

turn obviates the need for the State Board of Equklization to

step in and equalize pursuant to its authority to bio so under

NRS 361.3951 Had the Department of Taxation and the Tax

10 Commission not so acted6 however or had the ratios fallen

11 outside the permissible range the State Board of Equalization

12 could reasonably be expected to step in and correc3 this

13 situation under its authority as recognized in Baffta to

14 equalize pursuant to NRS 361.3951s mandate

15 NRS 361.355

16 Under this statute the State Board of Equalization may

17 become involved in equalization issues only if Uxpayer

18 concerned with equalization issues between his property and

19 similarly-situated property in another county appear

20 ______________________

21

Although the Department of Taxation and the Nevada Tax

22 Commission did act with respect to this ratio study to assure

uniformity and equality the possibility that they might not so

23 act is entirely plausible given the Nevada Supreme Courts
recognition in the Bcst case of ...the Tax Comrhissions

24 dereliction.. in the area of its failure to adopt
administrative regulations for use by Nevadas couxjtty assessors

25 Such regulations would have set forth permissible 4ssessrnent
methodologies to be consistently applied not onlt in Washoe

26 County but also by assessors in other counties ee Baket 122

Nev at 1416 148 P.3d at 726

JtApp.440
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POSTED 2-23-2010

STATE BOARD OF EQUALIZATION AGENDA
LEGISLATIVE BUILDING

401 South Carson Street Room 2135

Carson City Nevada

March 12010

900 A.M

WITH ViDEO CONFERENCING TO

GRANT SAWYER STATE OFFICE BUILDING UNR SCHOOL OF MEDICINE ELKO

555 East Washington Ave Room 4412 101 Walnut Street Griswold Hall Room 31

Las Vegas Nevada Elko Nevada

THIS MEETING WILL ALSO BE PART OF TELECONFERENCE Please call the Department at 775-

684-2160 for the teleconference number

ACTION WILL BE TAKEN ON THE ITEMS INDICATED IN BOLD

Consideration of Adoption of Additions and Amendments to Permanent Regulations

Adding to and amending NAC Chapter 361 LCB File No R153-09 pertaining to implementation of

NRS 361.395 with respect to the process of equalization of property values for property tax

purposes by the State Board of Equalization

Briefing to and from the Board and the Secretary and Staff

Briefing Schedules

Proposed Hearing Schedules and Docket Management

DiscussIon by Board Regarding Matters Affecting the Board

State Board of Equalization Comments

Public Comment No action will be taken on any matters during public comment Public comment will be

limited to comments of three minutes or less and relevant to and within the authority of the State Board

Public comment will be taken only under the last agenda item noted below unless otherwise noted on this

agenda or granted by the Chairman

Adjournment

The Department is pleased to make reasonable accommodations for members of the public who are disabled

and wish to attend the meeting If special arrangements for the meeting are necessary please notify the

Department of Taxation in writing or call 775 684-2160 prior to the meeting

Notice agendas were posted at the following locations

DEPARTMENT OF TAXATION LOCATIONS
1550 College Parkway Carson City 4600 Kietzke Lane Bldg Ste 235 Reno 850 Elm Street Elko

555 Washington Aye 1300 Las Vegas 2550 Paseo Verde Parkway Suite 180 Henderson

Also CLARK COUNTY GOVERNMENT CENTER 5005 Qrand Central Parkway Las Vegas

CLARK COUNTY ASSESSORS OFFICE 500 Grand Central Parkway 2nd Floor Las Vegas

LAS VEGAS LIBRARY 833 Las Vegas Blvd Las Vegas STATE LIBRARY ARCHiVES 100 Stewart St Carson City

Jt.App.442
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STATE OF NEVADA
STATE BOARD OF EQUALIZATION

JIM GIBBONS 1550 Collage Parkway Suite 115 DINt WCIANNO
Governor Carson City Nevada 89706-7921 Socrelury

Telephone 775 684-2160

Fax 7Th 684-2020

In-State Toll Free 800-992-0900

POSTED January 28 2010

NOTICE 01 PUBLIC BEARING FOR TUE ADOPTION AND
AMENDMENT O1 PERMANENT REGULATIONS OF THE

STATE BOAR OF EQUALIZATION

The State Board of Equalization State Board will hold public hearing on March 2010 commencing at

900 a.m via video-conference at the following locations

Legislative Building Grant Sawyer State Office Building UNR School of Medicine Elko

401 South Carson Street 555 East Washington Avenue 701 Walnut Street

Room 2135 Room 4412 Griswold Hail Room 31

Carson City Nevada Las Vegas Nevada Biko NV 89801

The State Board will receive testimony from all interested persons and consider and take action on the following proposed

adoption of amendments additions and deletions to the Nevada Administrative Code pertaining to the process of

equalization of property values for property tax purposes If no person who is directly affected by the proposed action

appears to request time to make an oral presentation the State Board may proceed Immediately to act upon any written

submissions

The Need for and Purpose of the Proposed Permanent Regulations

The need and purpose of the proposed permanent regulations are to implement NRS 361.395 with respect to the

equalization of property values for property tax purposes by the State Board and to set forth and clarify various

substantive and procedural matters in connection with the process of equalization

Terms or Substance of the Proposed Permanent Regulations or DescriptIon of the Subjects and Issues

Involved

Eii Adding to and amending NAG Chapter 361 LCB File No RI 53-09 providing for the review of the tax roil of

each county determine whether the property in Nevada has been assessed uniformly in accordance with the

methods of appraisal and at the assessment level required by law determine whether the taxable values

specified In the tax roil of any county must be increased or decreased to equalize property valuations in this

state and take such additional actions as the State Board deems necessary to carry out the provisions of

NRS 361.395

Second The regulation provides the craerla to determine whether property has been assessed uniformly including

review of relevant ratio studies performance audits and other relevant evidence provides for requests for

information from county assessors and the Department and provides for ratio study analysis in accordance

with the provisions of the Standard on Ratio Studies July 2007 edItion published by the international

Association of Assessing Officers The regulation also provides that the State Board may order systematic

investigation and evaluation of the procedures and operations of the county assessor

SBEMoptlon Hearing 3-1-10 Page

Jt.App.444



Third The regulation provides for hearing process to vet the preliminary findings of the State Board and allows the

State Board to equalize by requiring reappraisal or in the alternative Increase or decrease the taxable vatue

of properties and the procedures necessary to fulfill the equalization hearing process

Estimated Economic Effect of the Proposed Permanent Regulations on the Business which It Is to Regulate
and the Public

Adverse and Beneficial Effects

The proposed permanent regulation could present an adverse economic effect to businesses or to the general public

If the State Board makes findings in the future that property has been undervalued and must be equalized However

the permanent regulation could have beneficial economic effect on businesses and the general public by providing

transparent criteria for determining when property would be subject to equalization and to appropriately correct the

burden of property taxation on taxpayers through the equalization process Those impacts cannot be quantified at

this time

immediate and Long-Term Effects

Same as above

EstImated Cost to Agency for Enforcement of Proposed Permanent Regulations

The proposed permanent regulation will present some foreseeable or anticipated cost for enforcement by local

governments because assessors will be required to provide more Information about property on tax rolls and to

effectuate equalization orders and additional cost to the Department of Taxation to provide ratio studies and

performance auditing services for the State Board However the amount of the cost is unknown at this time

Regulations of Other State or Local Governmental Agencies which the Proposed Permanent Regulations

Overlap or Duplicate and the Necessity Therefore

The proposed permanent regulations do not appear to overlap or duplicate regulations of other state or local

governmental agencies

Establishment of New Fee or Existing Fee increase

None

Persons wishing to comment on the proposed action of the State Board of Equalization may appear at the above

scheduled public hearing or may address their comments data views or arguments in written form to the State Board of

Equalization in care of the Department of Taxation 1550 College Parkway Suite 115 Carson City Nevada 89706

Written submissions must be received at least two weeks prior to the above scheduled publIc hearing

copy of this notice and the proposed permanent regulations to be adopted and amended will be on file at the Nevada State Library 100 Stewart

Street Carson City Nevada for inspection by members of the public during business hours and at other iocalions listed below as well as the

Departments internet webatte at httoiltax.state.nvusl The text of the proposed pennanont regulations wHI inciude the entire text of any section of the

Nevada Administrative Code which is proposed for amendment or repeal Copies will be mailed to members or the pubilo upon request reasonable

fee may be charged for copies if deemed necessary

Under when adopting any regulation the Agency if requested to do so by an Interested parson either prior to adoption or within 30

days Ut at concise statement of the
principal reasons for and against Its adoption and incorporatIon and Its reason for overruling the

consijto
ur Inst Its adoption

Dino DiCianno Secretary to the State Board

January 28 2010

Members of the public who are disabled and require accommodations or assistance at the meeting are requested to notify the Department of

Taxation In writing or by calling 175484.2160 no later than five working days prior to the meetIng Notice has been nested at the roikwton

iPcVons The Department of Taxation- 1550 College Pathway Carson City Nevada Notice was mafied to each County Public Library for posting

Notice has been FAXEDJor postina at the fotiowtnn locations Department of Taxation 4600 Kietzka Lane Building Suite 235 Rano Navada

Department of Taxation 555 Washington Avenue Grant Ser Office Butdtng Suite 1300 Las Vegas Nevada Department of Taxation 2550

Pasee verde Parkway Suite leo Henderson Nevada Department of Taxation 850 Elm Street No.2 Eiko Nevada The Legislative Building capitol

Complex Carson City Nevada and the Nevada State Library 100 Stewart Street Carson City Nevada
SBE Adoption Hearing 3-1-10 Page

Jt.App.445



V
IL

jq
r

L
E

p
Q

tj
E

T
P

L
V

s
D

E
P

8
2

P
a
g
e
s

D
is

tr
ic

t
C

o
u
rt

G
3

/2
to

0
3

2
4

P
11

W
as

ho
e

C
o

u
n

ty
3
9
7
5

tV
4

tT
l



STATE OF NEVADA

STATE BOARD OF EQUALIZATION
JIM GIBBONS 1550 College Parkway SuIte 115 DINO DICIANNO

Governor Carson City Nevada 89706-7921 Secretary

Telephone 775 684-2160

Fax 775 684-2020

In-State Toll Free 600-992-0900

February 12 2010

Proposed Revisions to LCB File No R153-09

Amendment to Section 10 add the following paragraph

If the publication adopted by reference pursuant to subsection Li revised the State Board will

review the revision to determine its suitability for this State If the State Board determines that the

revision is not suitable for this State the State Board will bold public hearing to review its

determination and give notice of that hearing within 30 days after the date of the publication of the

revivion If after the hearing the State Board does not revise its determination the State Board will

give notice that the revision is not suitable for this State within 30 days after the hearing State

Board does not give such notice the revision becomes part of the publication adopted by reference

pursuant to subsection

Purpose of the Revision To provide process for reviewing amendments and updates to the referenced

document Standard on Ratio Studies The revision was requested by the Department at the workshop

on February 112010

Amendment to Section 13

Sec 13 lithe State Board desires county assessor to provide any information pursuant to this

section the State Board will require the Department to send to the county assessor by regular mail

notice of the request which describes the information requested and the fornat and type of media in

which the information is requested The county assessor shall submit the information to the State

Board in the form at and type of media requested within /0 business days after the date ofthe

postmark on the notice of the request THE STATE BOARD tWA CONSIDER EXTENDING THE
DUE DATE UPON REQUEST OF THE ASSESSOR

Purpose of the Revision To allow an extension of time to the assessor to comply with requests for

information from the State Board if necessary The revision was requested by county assessors at the

workshop on February 11 2010

Amendment to Section 14

Sec 14 Upon the request of the State Board the Department or county assessor shall perform and

submit to the State Board any ratio study or other statistical analysis that the State Board deems

SBE Adoption HearIng 3-1-10 PageS
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appropriate to assist it iii determining the
quality and level of assessment of any class or group of

properties in countj

Each ratio study or other statistical analysis requested by the State Board pursuant to

this section must

fr Be performed in accordance with the provisions of the Standard on Ratio Studies adopted

by reference in section /0 ofthis regulation except any spec jfIc provision of the Standard on Ratio

Studies that conflicts or is inconsistent with the laws ofthis State or any regulations adopted by the

State Board or the ommLcslon

ldentzjj the fduts-o-giwup-otpnqiertS/ STATISTICAL POPULATION that Is the

subject of the ratio study or statistical analysis which may be divided into two or more ieulegOrie9

STRA TA according to neighborhood age type of construction or any other appropriate criterion or

set of criteria

Include an adequate sampling of STRA TA into which the

frhses-ognnip-oIpropet4Mc/ STATISTWAL POPULATION that is the subject of the ratio study or

statistical analysis is divided and such statistical criteria as may be required to indicate an accurate

ratio of assessed value to taxable value and an accurate measure of equality in assessment

Purpose of the revision To properly refer to the terms statistical population and strata instead of

category and class The term statistical population is broader than class or group of properties and

means all the items of interest for example all the observations in data set from which sample may
be drawn The revision was requested by the Department at the workshop held on February II 2010

Amendment to Section 16

Sec 16 If the State Board after considering the information described in section 12 of this

regulation makes apreliminasy finding that any class or group ofpropenies in this State was not

assessed unformniy in accordance with the methods of appraisal and at the level of assessment

required by law the State Board will

Schedule hearing concerning that preliminary finding on date which is not less

than 10 busIness days after the notice of the hearing is mnailedpuawuant to paragraph ô.Ł

ii Require the LieparUnent to send by registered or cerrtied mail notice of the hearing to

the county cleric county assessor district attorney and chair of the county board of each county in

which any of the property is located legal representative of the county may waive the receipt of

such notice

Require the Secretary to provide copy of the notice of the hearing to the Commission

AND TO THE COUNTY BOARD OF COMMISSIONERS

Amendment to Section 17

Sec 17 If the State Board orders the reappraisal of class or group ofproperties pursuant to this

section the State Board will
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jc Require the Secretaçy to notify the Commission AND THE COUNTY BOARD OF
COMMISSIONERS of the date time and location of the hearing

Amendment to Section 19

Sec 19 The following persons shall appear at each hearing scheduled pursuant to section 16 or 17

of this regulation

The county assessor of each count-p in which any ofproperty that is the subject of the

hearing is located or representative of the county assessor

jA represcatutivo oil/ic hoard ofcounty conirnicsioncrs oteac/z-eounty in irhieli any of

9w-property that-is 11w stthjcct of 1/ic hetn4ng-h-loeated

-----frJ representative of the county board of each county in which any of the property that is

the subject of the hearing is located

The purpose of the changes in sections 16 17 and 19 is to remove the requirement that the county

commissioners attend the hearing but to keep them informed of the equalization process The request

for the revision was made by county assessors at the workshop held on February 11 2010

Additional Section

Sec 23 The effective date of these regulations shall be October 2010

The purpose of the new Section 23 is to not impose new equalization process during the current fiscal

year The request for the revision was made by the Nevada Taxpayers Association
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PROPOSED REGULATION OF THE

STATE BOARD OF EQUALIZATION

LCB File No R153-09

January 14 2010

EXPLANATION Matter in ira/ks is new matter in brackets 1iw54 i-ffintennfl ts material to be omitted

AUTHORITY 1-22NRS 361.375 and 361.395

REGULATION relating to taxation establishing procedures for the equalization of property

valuations by the State Board of Equalization and providing pther matters properly

relating thereto

Section Chapter 361 of NAC is hereby amended by adding thereto the provisions set

forth as sections to 21 inclusive of this regulation

Sec As used in sections to 21 in clusive of this regulation unless the context

otherwise requires the words and terms defined in sections to inclusive of dzLi regulation

have the meanings ascribed to thena in those sections

Sec County board means county board ofequalization

Sec Equalize property valuations means to ensure that the property in this State is

assessed uniformly in accordance with tire methods of appraisal and at the level ofassessment

required by law

Sec Interested person means an owner ofany relevant property as indicated in the

records of die county assessor ofthe county in which the property is located or if the

onimission establishes the valuation ofdie property as indicated in the records of the

Department
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Sec Ratio study means an evaluation ofthe quality and level of assessment a/a

class or group ofproperties in county which compares the assessed valuation established by

the county assessor for sampling of those properties to

An estimate of the taxable value of the property by the Department or an independent

appraiser or

The sales price of the property

as appropriate

Sec Secretary means the Secretary of/lie State Board

Sec State Board means the State Board of Equalization

Sec The provisions ofsections to 21 inclusive of thLc regulation govern the practice

and procedure for proceedings before the State Board to carry out the provisions of iVRS

61.395

Sec 10 The State Gourd hereby ac/opts by reference the Standard on Ratio Studki July

2007 edition published by the International Association of Assessing Officers The Standard

on Ratio Studies may be obtained from the International Association ofAssessing Officers

314 West 10th Street Kansas cliv MO 64105-1616 or on the Internet at

frtfp//nww.iaoo.orthtq for the price of $10 free copy of the Standgd on Ratio Stulin

Julv 2007 edition may be obtained on the Internet at

hjtp/4vww.iaao org/n ploads/R atg5J407.pdf

Sec 11 During each annual session of the State Board the State Board will hold

one or more hearings to

Review the tax roll ofeach countj as corrected by the county board

--2--
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Determine whether the property in this State has been assessed uniformly in

accordance wit/i the methods of appraical and at the level ofassessment required by law

Determine whether the taxable values specified in the tax roll of any county must be

increased or decreased to equalize property valuations in this State and

Take such additional actions as it deems necessary to carry out the provisions of NRS

361.395

Subject to the time limitations specified in NRS 36 1.380 the State Board may adjourn

hS annual session from time to time until it has completed Its duties pursuant to ARS 361395

for the applicable fiscal year

Sec 12 determining whether the property in this State has been assessed uniformly in

accordance wit/i the methods of appraisal and at the level ofassessment required by law the

State Board will consider

The tax roll of each county as corrected by the county board and filed with the

Secretary pursuant to P.IRS 36 1.390

The central assessnent roll prepared pursuant to 361.3205

The results of any relevant ratio study conducted by the Departm ent pursuant to NRS

361.333

The results of any relevant audit of die work practices of county assessor performed

by the Departm ent pursuant to 361.333 to determine whether county has adequate

procedures to ensure that all property subject to taxation is being assessed in correct and

timely manner

Any relevant evidence submitted to county board or the State Board pursuant to

361.355

--3--
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Any information provided to the State Hoard pursuant to sections 13 14 and 15 of this

regulation and

Any other information the State Board deems relevant

Sec 13 in addition to the information contained in the tax rollfiled with the

Secretary pursuant to NRS 61.390 county assessor shall upon the request of the State

Hoard provide any information the State Board deems necessary to carry out the provisions of

P/kS 361.3 95 including without limitation

The assessors parcel nurn her for any parcel of property

The taxable value and assessed value determined for any land improvements or

personal property before and after any adjustments to those values by the county board

The value per unit determ ned for any land or personal property before and after any

adjustments to that value by the county board

Land use codes for the county

Market areas in the county

The year in which any improvements were built

gJ The classWcation of quality for any improvements

The size of any improvements

The size of any lot

09 The zoning of any property

lç The date of the most recent sale ofany property and the saks price of the property

Sumniary statistics concerning taxable values and assessed values for tax districts

market areas neighborhoods and land use codes including without linitation the applicable

medians and modes

...4_
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If tire State Board desires county assessor to provide any information pursuant to this

section tIre State Board will require the Department to send to tire county assessor by regular

mall notice of the request which describes the information requested and the format and type

of media in which the information is requested The county assessor s/tall submit the

information to the State Hoard in the format and
type of media requested within 10 business

days after the date of the postmark on the notice aft/ic request

Sec 14 Upon the request oft/se State Board the Department or county assessor

shall perform and submit to the State Board any ratio study or other statistical analysis that

the State Board deems appropriate to assist tin determining the quality and level of

assessment of any class or group ofproperties in county

Each ratio study or other statistical analysis requested by the State Board pursuant to

this section must

Be performed in accordance with the provisians of the Standard on Ratio Stud/n

adopted by reference in section 10 of this regulation except any specWc provision of the

Standard on Ratio Studies that conflicts or is inconsistent with the laws of this State or any

regulations adopted by the State Hoard or the Commission

qb Identify the class or group ofproperries that is the subject of the ratio study or

statistical analysis which may be divided into two or more categories according to

neighborhood age type of construction or any other appropriate criterion or set of criteria

Include an adequate sampling of each category ofproperty into which the class or

group ofproperties that is the subject of the ratio study or statistical analysis is divided and

such statIstical criteria as may be required to indicate an accurate ratio of assessed value to

taxable value and an accurate measure ofequality In assessment

--5--
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The State Board will determine the appropriate timeframe front which sales of

property may be considered in any ratio study or statistical analycis requested pursuant to this

section If tire State Board determines that the appropriate timeframe is any period other than

the 36 months immediately preceding July ofthe year before the applicable lien date the

State Board will provide the reasons for that determination to tire Department or county

assessor

The State Board will evaluate each ratio study and statistical analysis performed

pursuant to this section to determine whet/icr the ratio study or statistical analysis reliably

indicates the quality and level of assessment for the applicable class or group of properties In

making that determination the State Board will consider

Whether the Department or county assessor used sufficient number of sales or

appraisals in performing the ratio study or statistical analysis

rb Whether the samples ofproperty selected by the Department or county assessor

adequately represent the total makeup of the applicable class or group ofproperties

Whether the Department or county assessor correctly adjusted the samples ofproperty

for market conditions

Whether any variations among sales or appraisal ratios affect the reliability of the ratio

study or statistical analysis and

An other matters the State Board deems relevant

Sec 15 Bejbre making any determination concerning whether the property in county

has been assessed uniformly in accordance with the methods of appraisal required by lan the

State Board will require the Department to
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Conduct systematic investigation and evaluation of the procedures and operations qf

the county assessor and

Report to the State Board its findings concerning whether the county assessor has

appraised the property in the county in accordance with the methods of valuation prescribed

by statute and the regulations of the Commission

Sec 16 If the State Board after considering the information described in section 12

of this regulation makes preliin mary finding that any class or group of properties in this

State was not a5wessed uniformly in accordance with the methods ofappraisal and at the level

of assessment required by lan the State Board will

Schedule hearing concerning that prelin nary finding on date which is not less

than 10 business days after the notice of the hearing is mailed pursuant to paragraph

Require the Department to send by registered or certified mail notice of the hearing to

the county clerk county assessor district attorney and chair of the county board of each

coun4 in which any of the propeny Is locatet legal representative of the couity may waive

the receipt of such notice

Require die Secretary to provide copy of the notice of the hearing to the commission

The notice of the hearing must state

The date time and location of the hearing

ba The information on which the State Board relied to make its preliminary finding that

the class or group of properties was not assessed uniformly in accordance with the methods of

appraisal and at the level of assessment required by law and

cc The proposed order of the State Board
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The Department s/tall inchide with each notice provided pursuant to paragraph of

subsection and upon the request of any interested person provide to that person copy of

any analysis or other information considered by the State Board in making its preliminary

finding that the class or group ofproperties was not assessed uniformly in accordance with the

methods of appraisal and at the level ofassessment required by law

Sec 17 Upon the completion of hearing scheduled pursuant to section 16 of this

regulation the S/ate Board will issue

An order stating that the S/ate Board will take no action on the matter and specifying

the reasons that no action will be taken

An order referring the matter to the Commissionfor the Commission to take sue/I

action within its jurisdiction as the Commission deems to be appropriate

Au order requiring the reappraisal by the county assessor of class or group of

properties in county or

Except as otherwise provided in this paragraph if ratio study or other statistical

analysis performed pursuant to NRS 61.333 or section 14 of this regulation indicates with

confidence level of at least 95 percent that the median assessntent ratio for any class or group

ofproperties is less than 32 percent or more thai 36 percent an order increasing or

decreasing the assessed valuation of that class or group ofproperties by such factor as the

State Board deems to be appropriate to cause the median assessment ratio to be not less than

32 percent and itot more than 36 percent The State Board will not issue such an order the

application oft/ic factor would cause the coefficient ofdispersion calculated for the class or

group ofproperties to fail to meet the recommendations set forth in the Standard on Ratio

Studies adopted by reference in section 10 of this regulation

--8--
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If the State Board orders the reappraisal of class orgroup ofproperties pursuant to

this section the State Hoard will

Schedule an additional hearing to determine whether to issue on order

Stating that the State Board will take nofurtlier action on tire mailer and spec jfying

the reasons that noflirther action will be taken

Referring the matter to the Conmission for the Commission to take such action

within its jurisdiction as the commission deems to be appropriate or

Increasing or decreasing the taxable valuation of the class or group ofproperties in

accordance with the reappraisal or in such other manner as the State Board deems

appropriate to equalize property valuations

ii Require the Department to send by registered ar certified mail not less than 10

business days before the date of the additional hearing notice of the date time and location of

the hearing to the county clerk county assessor district attorney and chair ofthe county

board of the county in which the property is located legal representative of the county may

waive the receipt of such notice

Require the Secretary to notr5 the Commission oft/re date time and location oft/se

hearing

Each order issuedpursuant to this section must include statement ofany pertinent

findings offact made by the State Board If the State Board issues an order pursuant to this

section

Requiring the reappraisal of class or group ofproperties the order must specify

The class or group ofproperties affected

The purpose and objectives of the reappraisal and
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The procedures required for the reappraisal including the particular methods of

appraisal prescribed by the regulations qf the Commission

increasing or decreasing the valuation of any class or group of properties the order

must specify

The class or group ofproperties ffrcted and

The amount of or the formula to be used to calculate the amount of that increase or

decrease

Upon the issuance of any order pursuant to this section

The Department shall send copy of the order

By certified mail to the county assessor of each affected county and

By regular mall to the county clerk and chair of the county board of each affected

county and

The Secretary shall provide

copy qf the order to the onmission and

Any certification and notice required to carry out the provisions of NRS 361.405

As used in this section assessment ratio means the ratio ofassessed value to taxable

value

Sec 18 The State Board will require the Department to place on the Internet website

maintained by the Department not less than 10 business days before the date of each hearing

scheduled pursuant to section 16 or 17 of this regulation copy of the notice of the hearing

and of the agenda for the meeting at which the State Board will conduct the hearing

If the Stale Board proposes to issue an order increasing the valuation of any class or

group ofproperties at any hearing scheduled pursuant to section 16 or 17 of this regulation

--10--
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the State Board will require the Department to provide to each interested person the notice of

the hearing required by subsection ofNRS 362.395 If/he notice is no/provided to an

interested person by personal service and the mailing address ofthat person is not available

the Department must send the notice of the hearing by registered or certified mail to the

address of the relevant property or if the interested person has designated resident agent

pursuant to chapter 77 of NRS the address of that resident agent as it appears in the records

of the Secretary of State For the purposes of subsection of NRS 361.395 the State Board

construes the term interested person to have the meaning ascribed to it in section of this

regulation

See 19 The following persons shall appear at each hearing scheduled pursuant to

section 16 or 17 of this regulation

The county assessor of each county in which any ofproperty that is the subject of the

hearing is located or representative of the county assessor

Pb representative ofthe board of county commissioners qf each county in which any of

the property that is the subject of the hearing is located

representative of the county board of each county in which any oft/ic property that is

the subject of the hearing is located

At each hearing scheduled pursuant to section 16 or 17 of this regulation

The State Board will receive testimony under oath from interested persons

The county assessor or his or her representative the representative of the board of

county commissioners and the representative of the county board may

Provide additional information and analysis in support of or in opposition to any

proposed order ofthe State Board and
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S/sow cause why Else State Board should not increase or decrease the valuation or

require reappraisal oft/se pertinent class or group of properties in the countjt

hearing sc/sedated pursuant to section 16 or 17 of this regulation may be held by

means of video teleconference between two or more locations ft/ic video technology used at

the hearing provides the persotis preseist at each location with the a/i/hey to hear and

conemunicate with the persons present at each other location

The presiding member of the State Board may exclude any disruptive person from the

heating room

Sec 20 If the State Board orders any increase or decrease in the valuation ofany

property in county pursuant to section /7 of this regulation

The county assessor oft/se county shall on or before .June 30 Immediately following

the issuance oft/ic order or such later date as the State Board nay requirefile with the

Department the assessment rot/for the county as adjusted to carry out that order and

The Department s/ia/I on or before August immediately following the issuance oft/se

order or such later date as the State Board may require

Audit the records oft/se county assessor oft/se county to the extent necessaty to

determine whether that order has been carried out and

Report to the State Board its findings concerning whether the county assessor has

carried out that order

Sec 21 The State Board may reconsider any order issued pursuant to section 77 of this

regulation in the manner provided in NAC 361.7475 except that

petition for reconsideration must be fl/ed wit/i the Secretary within business days

after the date on which the order was mailed to the petitioner and
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If the State Board takes no action on the
petition

within 10 business days after the date

the petition was filed with the Secretary the petition shall be deemed to be denied

Sec 22 NAC 36 1.682 is hereby amended to read as follows

361.682 The provisions of NAC 361.682 to 361.753 inclusive

Govern the practice and procedure in contested cases before the State Board

Except where inconsistent with the provisions of sections to 21 inclusive of this

regulation apply to proceedings before the State Board to carry out the provisions of TYRS

361.395

Will be liberally construed to secure the just speedy and economical determination of all

issues presented to the State Board

In special cases where good cause appears not contrary to statute deviation from these

rules if stipulated to by all parties of record will be permitted

--3--
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Ratio Studies
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INTERNATIONAL AssocrAnoN OF ASSESSING OFFICERS

The assessment standards set forth herein represent consensus in the assessing profession and have been adopted by the

Executive Board of the International Association ofAssessing Officers The objective of these standards is to provide

systematic means by which concerned assessing officers can improve and standardize the operation of their offices The

standards presented here are advisory in nature and the use of or compliance with such standards is purely voluntary If

any portion of these standards is found to be in conflict with the Uniform Standards of Professional Appraisal Practice

IJSPAP or state laws IJSPAP and state laws shall govern
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Standard on Ratio Studies

OARD ON RATIO STUDIES2007

Part Guidance for Local Jurisdictions

This standard comprises two major parts Part focuses on

the needs of local assessors Part presents guidelines for

oversight agencies that use ratio studies for equalization

and appraisal performance monitoring The Definitions

section explains the terms used in this standard The ap

pendixes present many technical issues in greater detail

More information on many topics addressed in this stan

dard can be found in Property Appraisal and Assessment

Administration IAAO 1990 chapter 20 and in Gloude

mans 1999 chapter

Scope
This part of the standard provides recommendations on

the design preparation inteipretation and use of ratio

studies for the real property quality assurance operations

of an assessors office Quality assurance/control mea
sures incLude data integrity review assessment level and

uniformity analysis and computer-assisted mass appraisal

CAMA system performance testing among others

Assessors may have the opportunity to utilize ratio study

information at greater depth than oversight agencies

These internal studies can help improve appraisal methods

or identify areas within the jurisdiction that need attention

External ratio studies conducted by oversight agencies

Part focus more upon testing the assessors past per

formance in few broad property categories

OvervIew

For local jurisdictions ratio study is used as generic

term for sales-based studies designed to evaluate appraisal

performance The term is used in preference to the term as

sessnient ratio study because use of assessments can mask

the true level of appraisal and confuse the measurement

of appraisal uniformity when the legal assessment level

is other than 100 percent of fair market value

2.1 The Concepts of Market Value and

Appraisal Accuracy
Market value is the major focus of most mass appraisal

assignments The major responsibility of assessing offi

cers is estimating the market value of properties based on

legal requirements or accepted appraisal definitions The

viability of the property tax depends largely on the accu

racy of such value estimates The
accuracy of appraisals

made for assessment purposes is therefore ofconcern not

only to assessors but also to taxing authorities property

taxpayers and elected representatives Appraisal accuracy

refers to the degree to which properties are appraised at

market value as defined by professional standards see

Glossary for Property Appraisqi and Asse.vsznent

1997J and legal requircments While single sale may

provide an indication of the market value of the property in

question it cannot form the basis for ratio study which

provides information about the market values ofgroups of

properties Dividing the eppraised value by the sale price

forms the ratios The ratio can be multiplied by 100 and

expressed as percentage

Market value i5 concept in economic theory and can

not be observed directly However market values can be

represented in ratio studies by sales prices market prices

that have been confirmed screened and adjusted as nec

essary see Appendix Sales Validation Guidelines

Sales prices provide the most objective estimates ofmarket

values and under normal circumstances should provide

good indicators of market value

2.2 Aspects of Appraisal Performance

There are two major aspects of appraisal accuracy level

and uniformity Appraisal level refers to the overall ratio

of appraised values to market values Level measurements

provide information about the degree to which goals or

certain Legal requirements are met Uniformity refers

to the degree to which properties are appraised at equal

percentages of market value

2.3 Uses of Ratio Studies

Key uses of ratio studies are as follows

measurement and evaluation of the level and

uniformity of mass appraisal models

internal quality assurance and identification of

appraisal priorities

determination of whether administrative or

statutory standards have been met

determination of time trends

adjustment of appraised values between

reappraisals

Assessors appeal boards taxpayers and taxing authorities

can use ratio studies to evaluate the fairness of funding

distributions the merits of class action claims or the

degree of discrimination see Appendix However

ratio study statistics cannot be used to judge the level of

appraisal of an individual parcel Such statistics can be

used to adjust assessed values on appealed properties to

the common level

SBE Adoption HearIng 3-1-10 Page 25

Jt.App.469



STANDARD ON RATIO STI.JDIES2

2.4 Applicability

Local jurisdictions should use ratio studies as primary

mass appraisal testing procedure and their most important

performance analysis tool The ratio study can assist such

jurisdictions in providing fair and equitable assessment

of all property Ratio studies provide means for testing

and evaluating mass appraisal valuation models to ensure

that value estimates meet attainable standards of accuracy

see Uniform Standards of Professional Appraisal Prac

tice USPAP Standard Rule 6-6 Appraisal Foundation

2006 Ratio study reports are typically included as part

of the written documentation used to communicate results

of mass appraisal and to comply with Standard Rule 6-

7b Ratio studies also play an important role in judging

whether constitutional uniformity requirements are met

Compliance with state or provincial performance standards

should be verified by the local jurisdiction before value

notices are sent to property owners

Steps in Ratio Studies

Ratio studies generally involve the seven basic steps

listed below

define the purpose scope and objectives

design

stratification

collection and preparation of market data

matching of appraisal and market data

statistical analysis

evaluation and use of results

3.1 Definition of the Purpose Scope and

Objectives

The first step in any ratio study is to determine and state

clearly the reasons for the study This crucial step of iden

tifying the purpose of the study determines the specific

goals scope content depth and required flexibility

3.2 DesIgn

In the design of the study the assessor must consider the

quantity of sale data and the resources available for con

ducting the ratio study Although absolute
accuracy cannot

be ensured all reasonable cost-effective steps should be

taken to maximize reliability

The assessor should identif the following factors

the groups or classes of properties to be included in

the study

important legal physical and economic

characteristics of the properties selected for study

the quantity and quality of data available

the values being tested and sales period being used

available resources such as the number and

expertise of staff computer hard ware and software

applications and additional limiting conditions

3.2 Level of Sophistication and Detail

basic design principle is to keep the study as simple as

possible while consistent with its purpose Ratio studies are

not all alike and should be tailored to an intended use

Data analysis has been made easier through computer

ization Although every study does not require the same

level of statistical detail each ratio study should include

measures of appraisal level appraisal uniformity and

statistical reliability Graphs charts or other pictorial

representations can be useful tools for showing distribu

tions and patterns in the data There is no model ratio

study design that can serve all jurisdictions or all situations

equally well Informed reasoned judgment and common

sense are required in the design of ratio studies

3.2.2 Sampling
ratio study is form of applied statistics because the

analyst draws conclusions about the appraisal of the

population the entire jurisdiction of properties based

only on those that have sold during given time period

The sales ratios constitute the sample that will be used to

draw conclusions or inferences about the population

To determine the accuracy of appraisals with absolute

certainty it would be necessary for all properties in the

population to have been sold in arms-lengths open-market

transfers near the appraisal date Since this is not possible

ratio studies must use samples and draw inferences or

conclusions about the population from these samples

The number ofparcels in the population the jurisdiction or

stratum is not an important determinant of statistically

valid and reliable sample

3.22.1 Limitations of Sale Samples

Users ofsales ratio studies should be aware of the follow

ing cautions associated with use of sale samples

Sales are not randomly selected from the

population in the strict technical sense see section

4.5 Sample Representativeness

Value-related characteristics of sale sample may

not represent all the value-related characteristics of

the population

Adjustments to sale prices may be difficult to

support or may be subjective

3.2.2.2 Data Accuracy and Integrity

The findings of ratio study can only be as accurate as the
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data used in the study Personnel involved in collecting

screening and adjusting sales data or making appraisals

should be familiar with real estate conveyance practices

in their region They also should be proficient in the prin

ciples andpractices of real estate appraisal and understand

local market conditions

Accuracy and integrity of data entered into or transferred

through computer systems must be ensured Design of com

puter programs should make it easy to verify data accuracy

Query tools should be accessible to users so that data can

be verified easily Methods for checking the accuracy of

assigned strata such as school district city neighborhood

and category as well as of assessed or appraised value sale

price parcel identifier and other fields must be established

to reduce these and other nonsampling errors

3.3 Stratification

Stratification divides all the properties within the scope

of the study into two or more groups or strata Stratifica

tion facilitates more complete and detailed picture of

appraisal performance and can enhance sample repre

sentativeness

Each type of property subject to distinct level of assess

ment could constitute stratum Other property groups

such as neighborhoods and age and size ranges could

constitute additional strata

When the purpose of the study is to evaluate appraisal

quality flexibility in stratification is essential The general

goal is to identify areas in which the assessment levels are

too low or lack uniformity and property groups for which

additional reappraisal work may be required In such cases

it also is highly desirable to stratify on the basis of more

than one characteristic simultaneously

Stratification can help identify differences in level of ap

praisal between property groups In large jurisdictions

stratification by geographic areas is generally more ap
propriate for residential properties while stratification

of commercial properties by either geographic area or

property subtypes e.g office retail and warehouse/in

dustrial can be more effective

3.4 Collection and Preparation of Market

Data

The reliability of ratio study depends in part on how

well the sales used in the study reflect market values The

underlying principle for review of sales data is to optimize

the sample size but at the same time to exclude sales that

provide invalid indicators of market value ratio study

sample with fewer than five sales tends to have exception

ally poor reliability and is not very useflul

3.5 Matching of Appraisal and Market Data

The physical and legal characteristics ofeach property used

in the ratio study must be the same as when sold This im

plies two essential steps First the appraiser must ascertain

whether the property descriptions match If parcel is
split

between the appraisal date and the sale date sale of any

of its parts should not be used in the ratio study

Second the appraiser must ascertain whether the property

rights transferred the permitted use and the physical char

acteristics of the property on the date of assessment are the

same as those on the date of sale If the physical character

istics of the property have changed since the last appraisal

adjustments may be necessary
before including the property

in ratio study Properties with significant differences in

these factors should be excluded from the ratio study

When statutory constraints are imposed on appraisal

methods the resulting assessment may be less than market

value In such cases sales ratio study may not provide use

fbI performance information Constraints typically apply

to land that qualifies for agricultural use value subsidized

housing mineral land and timberland

3.6 Statistical Analysis

After ratio is computed for each parcel in the study

measures of appraisal level uniformity and reliability for

the entire jurisdic tion and each group or stratum should be

computed The sample also couJd undergo exploratory data

analysis to reveal patterns or features of the data Hoaglin

Mosteller and Tukey 1983

3.7 Evaluation and Use of Results

properly designed ratio study is powerful tool for

analyzing appraisal performance evaluating CAMA sys

tem models and suggesting strategies for improvement

ratio study also can identify weaknesses in appraisal

system performance Unexpected study results may indi

cate need to respecify or recalibrate an appraisal model

or to reevaluate the data elements used in the valuation

process However users of ratio studies should recognize

the inherent limitations of this tool as follows

ratio study cannot provide perfect information

about appraisal performance Lack of sufficient

sales or overrepresentation of one geographic

area or type of property can distort results

Ratio study validity requires that sold and unsold

parcels be appraised at the same level and in

the same manner Violation of this condition

seriously undermines the validity of the study

Findings should be used only in ways that are

consistent with the intended uses for which the

study was designed

Ratio study data are subject to statistical sampling

errors and other processing nonsampling errors

see Lessler and Kalsbeek but these limitations
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do not invalidate their use for informed decision-

making

Timing and Sample Selection

4.1 Data Requirements and Availability

The availability of data influences the design of the study

and can call for revisions in the objectives of the study

limit the usefUlness of the calculated statistics or both

441.1 Nature of rite Population

The type of properties market conditions and composition

of the population in terms ofage size and value range are

essential to the proper design of the study and interpreta

tion of the results Very large properties that rarely sell

e.g Large power plant can be ignored in ratio study

designed to evaluate local appraisal performance

41.2 Assessment Information

Appraised values are the numerators in the ratios used in

ratio study Information about appraisal dates legal re

quirernents concerning reappraisals the dates on which the

appraisals were originally set and the period they remained

in effect is required for establishing the date of analysis

4.1.3 Indicators of Market Value

Sale price as an indicator of market value is the denomi

nator in the calculation of the ratio Specific information

about the date amount terms and conditions of sale is

required for proper analysis

4.1.4 Property Characteristics

Information onpropertycharacteristics is crucial fordeter

mining whether property that was assessed is essentially

the same as what was sold Data for both sold and unsold

properties should be current relevant and collected in

consistent manner

4.2 Frequency of Ratio Studies

The purpose of ratio study dictates how often it should

be conducted Regardless of the reappraisal cycle ratio

studies made by assessors shouLd be conducted at least

annually This frequency enables potential problems to be

recognized and corrected before they become serious

When there is revaluation assessors should conduct at

least four ratio studies to establish the following

I0

baseline of current appraisal performance

preliminary values so that any major deficiency

can be corrected

values used in assessment notices sent to taxpayers

final values after completion of the first informal

phase of the appeals process

The tinal study can be used in planning for the following

ycat En addition ratio studies can be conducted as needed

to evaluate appraisal procedures investigate discrimina

tion complaint or answer specific question

4.3 Date of Analysis

The date of analysis depends on the purpose of the study

but generallyis the assessment date of the tax year being

studied which can be the current the next or past year

The assessment date of the next tax year
should be used

when the purpose
of the study is to evaluate preliminary

values in reappraisal

44 Period from Which Sales Are Drawn

This period depends on the purpose
of the study and on

sales activity En general the period should be as short

as possible and ideally no more than one year longer

period may be required to produce representative sample

for some strata within jurisdiction

To develop an adequate sample size the sales used in ratio

studies can span period of as long as five years provided

there have been no significant economic shifts or changes

to property characteristics and sales prices have been

adjusted for time as necessary

4.5 Sample Representativeness

In general ratio study is valid to the extent that the sample

is sufficiently representative of the population

The distribution of ratios in the population cannot be as

certained directly and appraisal accuracy can vary from

property to property By definition ratio study sample

would be representative when the distribution of ratios

of properties in the sample reflects the distribution of

ratios of properties in the population Representativeness

is improved when the sample proportionately reflects

major property characteristics present in the population

of sold and unsold properties As long as sold and unsold

parcels are appraised in the same manner and the sample

is otherwise representative statistics calculated in sales

ratio study can be used to infer appraisal performance for

unsold parcels

However if parcels that sell are selectively reappraised

based on their sale prices and if such parcels are in the ratio

study uniformity inferences will not be accurate apprais

als appear more uniform than they are In this situation

measures of appraisal level also will not be supportable

unless similar unsold parcels are appraised by model

that produces the same overall percentage of market value

appraisal level as on the parcels that sold see Appendix

Sales Chasing Detection Techniques Assessing

officials must incorporate quality control program in

cluding checks and audits of the data to ensure that sold

and unsold parcels are appraised at the same level
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Operationally representativeness is improved when the

following occur

Appraisal procedures used to value the sample

parcels are similar to procedures used to value the

cozTespondwg population

Accuracy of recorded
property characteristics

data for sold property dos not differ substantially

from that of unsold property

Sample properties are not unduly concentrated in

certain areas or types of property whose appraisal

levels differ from the general level of appraisal in

the population

Sale prices provide valid indicators of market value

The first requirement generally is met unless sampled

parcels are valued or updated differently from nonsampled

parcels or unless appraisals of sample parcels were done

at different time than appraisals ofnonsampled parcels

For example it is unlikely that the sample is representa

tive of unsold pamels when the sample consists mostly of

new construction first-time sales of improved properties

condominium conversions or newly planed lots

The second requirement is met only if value-related prop

erty characteristics are updated uniformly for all property

in class as opposed to being updated only tip
on sale

The third requirement relates to the extent to which ap

praisal performance for the sample reflects appraisal

performance for the population

The fourth requirement generally is met when the sales

to be used in the sample are properly screened adjusted

if
necessary

and validated

4.6 Acquisition and Validation of Sales Data

Sales data are important in ratio studies and play crucial

role in any credible and efficient mass appraisal system

In some instances it may be
necessary to make adjust

ments to sales prices so they are more representative of

the market When there is more than one sale of the same

property during study period only one of the transac

tions should be used in the ratio study For guidelines on

sales validation see Appendix

Ratio Study Statistics and Analyses
Once data have been

properly collected reviewed assem

bled and adjusted outlier handling and statistical analysis

can begin This process involves the following stepi

ratio should be calculated for each observation

in the sample by dividing the appraised or

assessed value by the sale price

Graphs and exhibits can be developed that show

the distribution of the ratios

ST ARD ON RATIO STUD 1ES2007

Exploratory data analysis including outlier

labeling/identification and tests of the

hypotheses of normality may be conducted

Ratio study statistics of both appraisal level and

uniformity should be calculated

Reliability measures should be calculated

An example of ratio study statistical analysis report is

given in table 1-1

51 Data Displays

Displays or exhibits that provide profile or picture of

ratio study data are useful for illustrating general patterns

and trends particularly to nonstatisticians The particular

form of the displays as well as the data used e.g sales

prices sales ratios and
property characteristics depends

on the purposes of the particular display Types ofdisplays

useful in ratio studies are arrays frequency distributions

histograms plots and naps Gloudemans 1999

Graphic displays can be used to

indicate whether sample is sufficiently

representative of the properties in stratum

indicate the degree of nonnorinality in the

distribution of ratios

depict the overall level of appraisal

depict the degree of uniformity

depict the degree of value bias regressivity or

progressivity

compare the level of appraisal or degree of

uniformity among strata

detect outlier ratios

identify specific opportunities to improve mass

appraisal performance

track performance measures over time

52 Outlier Ratios

Outlier ratios are very low or high ratios as compared

with other ratios in the sample The validity of ratio study

statistics used to make inferences about population param

eters could be compromised by the presence of outliers

that distort the statistics computed from the sample One

extreme curlier can have controlling influence over some

statistical measures However some statistical measures

such as the median ratio are resistant to the influence of

outliers and trimming would not be required Although

the coefficient ofdispers ion COD is affected by extreme

ratios it is affected to lesser extent than the coefficient

of variation COV and the mean The price-related dif

ferential FED and weighted mean are sensitive to sales

with high prices even if the ratios on higher priced sales

do not appear unusual relative to other sales

11
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Results of statistical analysis

Stajistic Result

Number of observations in sample 36

Total appraised value $3627040

Total sale
price $3964620

Average appraised value $100751

Average sale
price $110128

Mean ratio 0.900

Median ratio 0.864

Weighted mean ratio 0915

Price-related differential PRO 098

Coefficient of dispersion COO 29.8%

95% median two-tailed confidence interval 0.664 1.067

95% weighted mean two-tailed confidence 0806 1.024

interval

Normal distribution of ratios 0.05 level of

significance

Date of analysis

Category or class being analyzed

12

Outlier ratios can result from any of the following

an erroneous sale price

nonmarket sate

unusual market variability

mismatch between the property sold and the

property appraised

an error in the appraisal of an individual parcel

an error in the appraisal of subgroup of parcels

any
of variety of transcription or data handling

errors

In preparing any ratio study outliers should be

identified

scrutinized to validate the information and correct

errors

trimmed if necessary to improve sample

representativeness

For gnidelines on outlier identification and trimming see

Appendix 13 Outlier Trimming Guidelines

5.3 Measures of Appraisal Level

Estimates of appraisal level are based on measures ofcen

tral tendency They should be calculated for each stratum

and for such aggregations of strata as may be appropri

ate Several common measures of appraisal level central

tendency should be calculated in ratio studies including

the median ratio mean ratio and weighted mean ratio

When one of these measures is calculated on the data in

sample the result is point estimate which is accurate

for the sample but is only one indicator of the level of

appraisal
in the population Confidence intervals around

the measures of level provide indicators of the reliability

of the sample statistics as predictors of the overall level of

appraisal of the population Note that noncompliance with

appraisal level standards cannot be determined without the

use of confidence intervals or hypothesis tests

5.3.1 Median

The median ratio is the middle ratio when the ratios are ar

rayed in order of magnitude If there is an even number of

ratios the median is the average of the two middle ratios

The median always divides the data into two equal parts and

is less affected by extreme ratios than the other measures of

central tendency Because of these properties the median

is the generally preferred measure of central tendency for

evaluating overall appraisal level determining reappraisal

priorities or evaluating the need for reappraisal

5.3.2 Arithmetic Mean

The arithmetic mean aka mean or average ratio is the

average of the ratios It is calculated by summing the

Table I-i Example of Ratio Study Statistical Analysis

Sale Price Ratb AV/SP

Data Analyzed

Rank of ratio Appraised

of observation value $L
48000

28800

78400

39840

68160

94400

67200

56960

87200

10 38240

11 96320

12 67680

13 32960

14 50560

15 61360

16 47360

17 58080

18 47040

19 136000

20 103200

21 59040

22 168000

23 128000

24 132000

25 160000

26 160000

27 200000

28 184000

29 160000

30 157200

31 99200

32 200000

33 64000

34 192000

35 190400

36 65440

138000

59250

157500

74400

114900

159000

111900

93000

138720

59700

146400

99000

47400

70500

78000

60000

69000

55500

154500

109500

60000

168000

124500

127500

150000

141000

171900

157.500

129600

126000

77700

153000

48750

144000

141.000

48000

0.345

0.486

0.498

0.535

0.593

0.594

0.601

0.612

0.629

0.641

0.658

0.664

0695

0.717

0.787

0.789

0.842

0.848

0.880

0.942

0.984

1.000

1.028

1.035

1.067

1.135

1.163

1.168

1.235

1.248

1.277

1.307

1.313

1.333

1.350

1.363

Note Due to rounding totals may not add to match those

on following table which reports results of statistical analy

sis of above data

Reject DAgostino

Pearson 12

Shapiro-Wilk

919919999

Residential
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ratios and dividing by the number of ratios In normal

distribution the mean equals the median In distribution

skewed to the right typical of ratio study data the mean

is greater than the median The mean is affected more by

extreme ratios than the median

33 Weighted Mean

The weighted mean ratio is the value-weighted average

of the ratios in which the weights are proportional to the

sales prices The weighted mean also is the ratio of the

average assessed value to the average sales price value

The weighted mean gives equal weight to each dollar

of value in the sample whereas the median and mean

give equal weight to each parcel The weighted mean is

an important statistic in its own right and also is used in

computing the PRD measure of uniformity between

high- and low-value properties

The weighted mean also can be calculated by summing

the appraised values summing the sales prices and

dividing the first result by the second The weighted

mean also is called the aggregate ratio

5.3.4 Contrasting Measures ofAppraisal Level

Because it gives equal weight to each ratio and is unaffect

ed by extreme ratios the median is the preferred measure

ofcentral tendency for evaluating appraisal performance

Although the mean ratio is also parcel-based measure

it can be affected appreciably by extreme ratios and can

be relied upon only if the sample is of adequate size and

contains few outliers

5.4 Measures of Variability

Measures of dispersion or variability relate to the uni

forrnity of the ratios and should be calculated for each

stratum in the study In general the smaller the measure

the better the uniformity but extremely low measures can

signal one of the following

acceptable causes

extremely homogeneous properties

very stable markets

unacceptable canses

lack of quality control

calculation errors

poor sample representativeness

sales chasing

Note that as market activity changes or as the complexity

of properties increases the measures of variability usu

ally increase even though appraisal procedures may be

equally valid

5.4 Coefficient of Dispersion

The most generally useful measure of variability or

uniformity is the COD The COD measures the average

percentage deviation of the ratios from the median ratio

and is calculated by the following steps

subtract the median from each ratio

take the absolute value of the calculated

differences

sum the absolute differences

divide by the number of ratios to obtain the

average absolute deviation

divide by the median

multiply by 100

The COD has the desirable feature that its interpretation

does not depend on the assumption that the ratios are

normally distributed In general more than half the ratios

fall within one COD of the median The COD should not

be calculated about the mean ratio

5.4.2 Other Measures of Variability

Other useful measures of variability or the distribution at

ratio study data are as follows

range

percentiles

quartiles

interquartile range

median absolute deviation MAD
median percent deviation

coefficient of concentration

standard deviation

coefficient of variation COV

weighted coefficient of dispersion

weighted coefficient of variation

See Property Appraisal and Assessment Admintstration

I/tAO 1990 chapter 20 and Gloudemans 1999 chapter

for further discussion on these statistical measures

Note that the typical percentage error is not the COD but

is expressed by the median percentage deviation statistic

Also it is the interquartile range not the COD that brack

ets the middle 50 percent of the assessment ratios

5.5 Measures of Reliability

Reliability in statistical sense concerns the degree of

confidence that can be placed in calculated statistic for

sample For example how precisely does the sample

median ratio approximate the population median appraisal

13
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ratio The primary measure of importance to the local

assessor is the confidence interval confidence interval

consists of two numbers upper and lower limits that

bracket calculated measure of central tendency for the

sample there is specified degree of confidence that the

calculated upper and lower limits bracket the true measure

of central tendency for the population See Appendix 20-

in Property Appraisal and Assessment Administration

IAAO 1990 and Appendix for guidelines on calculating

small-sample confidence intervals

New computer-intensive statistical methods such as the

bootstrap l3fron and Tibshirani 1993 now enable

the development of confidence interval estimates for

any statistic of interest including measures of level and

uniformity

Measures of reliability explicitly take into account the

errors inherent in sampling process In general these

measures are tighter better when samples are relatively

large and the uniformity of ratios is relatively good

Measures ofreliability indicate whether there is desired

degree of confidence that given level of appraisal has

not been achieved This does not mean that an appraiser

should tolerate measures of central tendency that fail to

meet goals whenever measures of reliability are wide due

to small samples poor uniformity or both Such cases

require either additional data for proper analysis or alterna

tive action such as reappraisal if poor uniformity is the

cause Such correction might include reappraisal trending

of strata and respeciing or recalibrating mass appraisal

models see section in this part for discussion of ratio

study standards

5.6 Vertical Inequities

The measures of variability discussed in section 5.4

relate to horizontal or random dispersion among the

ratios in stratum regardless of the value of individual

parcels Another form of inequity can be systematic differ

ences in the appraisal of low- and high-value properties

termed vertical inequities When low-value properties

are appraised at greater percentages of market value than

high-value properties assessment regressivity is indi

cated When low-value properties are appraised at smaller

percentages of market value than high-value properties

assessment progressivity is the result Appraisals made

for tax purposes of course should be neither regressive

nor progressive

An index statistic for measuring vertical equity is the

PRD which is calculated by dividiag the mean ratio by

the weighted mean ratio This statistic should be close to

1.00 Measures considerably above 1.00 tend to indicate

assessment regressivity measures below 1.00 suggest

assessment progressivity When samples are small or the

weighted mean is heavily influenced by several extreme

sales prices the PRD may not be sufficiently reliable

14

measure of vertical inequities scatter plot of ratios ver

sus appraised values or sale prices is useflul diagnostic

tool downward or upward trend to the data indicates

systematic regress ivity orprogressivity Assuming repre

sentativeness high PRDs generally indicate low appraisals

on high-priced properties lfnot sufficiently representative

extreme sales prices can be excluded in calculation of the

PRD Similarly when samples are very large the PRD may
be too insensitive to show small pockets in which there is

significant vertical inequity Standards for evaluating the

PRD are given in section 9.2.7 in this part In addition

more powerful statistical tests for vertical inequities are

available and should be employed to determine the signifi

cance of the indication provided by the PRD see section

5.7 in this part and Twark Everly and Downing

When these tests show vertical inequities such inequities

should be addressed chnugh reappraisal or other correc

tive actions In some cases additional stratification can

help isolate the problem Measures of level computed

for value strata should not be compared as way of de

termining vertical inequity because of boundary effect

that is most pronounced in the highest and lowest strata

Schultz 1996

5.7 Tests of Hypotheses

An appropriate test should be used whenever the purpose

of ratio study is implicitly or explicitly to test hypoth

esis hypothesis is essentially tentative answer to

question such as Are residential and commercial prop

erties appraised at equal percentages of market value

test is statistical means of deciding whether the answer

yes to such question can be rejected at given level

of confidence In this case if the test leads to the conclu

sion that residential and commercial properties are not

appraised at equal percentages of market value some

sort of corrective action on the part of assessing otials

is clearly indicated

Tests are available to determine whether the

level of appraisal of stratum fails to meet an

established standard

meaningful differences exist in the level of

appraisal between two or more strata

high-value properties are appraised at different

percentage
of market value than low-value

properties

Appropriate tests are listed in table 1-2 and discussed in

Gloudemans 1999 Property Appraisal and Assessment

Administration IAAO 1990 and Improving Real Prop

erty Assessment IAAO 1978 13754

5.8 The Normal Distribution

Many conventional statistical methods assume the sample

data conform to the shape of bell curve known as the
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normal or Gaussian distribution Performance measures

based on the mean or standard deviation can be mislead

ing if the study sample does not meet the assumption of

normality As first step in the analysis the distribution

of sample ratios should be examined to reveal the shape

of the data and uncover any unusual features Although

ratio sn.tdy samples typically do not conform to the nomml

distribution graphical techniques and numerical tests can

be used to explore the data thoroughly Traditional choices

are the binomial chi-square and Lilliefors tests Newer

and more powerful procedures are the Shapiro-Wilk

the DAgostino-Pearson K2 and the Anderson-Darling 42

tests DAgostino and Stephens 1986

5.9 Parametric and Distribution-Free Non
parametric Statistics

For cvery problem that might be solved by using statis

tics there is usually more than one measure or test These

measures and tests can be divided into two broad catego

ries parametric and distribution-free nonparametric

Parametric statistics assume the population data conform

to known family of probability distributions such as the

normal distribution When the mean weighted mean and

standard deviation are used in this context they tend to be

more ineaningfhl Distribution-free statistics make less re

strictive assumptions and do not require knowledge about

the shape of the underlyingpopulation distribution Given

sirnilardistribution of ratios in the underlying populations

distribution free tests such as the Mann-Whitney test

can determine the likelihood that the level of assessment

of property groups differ Hart 2001 Distribution-free

statistics are the median and the COD

Sample Size

6.1 Impedance of Sample Size

There is general relationship between statistical reli

ability and the number of observations in sample The

larger the sample size the greater the reliability

Table 1-2 Tests of Hypotheses

ARD ON RATIO STUDIBS2007

6.2 Evaluating the Adequacy of Given

Sample Size

The adequacy of given samle size can be evaluated by

computing measures of reliability If the confidence inter

val is sufficiently narrow the sample is large enough If the

confidence interval is too wide the assessor must either

accept less precision or enlarge the sample if possible

6.3 Required Sample Size

Formulas are available to compute the minimum sample size

necessary to produce selected margins of error at specified

level of confidence Such formulas depend crucially on the

estimated variability of the ratios Cochran 1977

6.4 Remedies for Inadequate Samples

Small samples should be enlarged ifthe assessor desires to

increase the reliability of statistical measures Inadequate

sample sizes are typically indicated by unacceptably wide

confidence intervals The following altemativcs should

be considered

Restratification If levels of appraisal are similar

or properties are homogenous broader strata

containing larger samples can be created by

combining existing strata or by stratifving on

different basis

Extending the periodfrom which saks are

drawn This is often the most practical and

effective approach Sales from prior years can

be used however adjusting the sale price for

time maybe necessary and significant property

characteristics must not change

Enlarging the sample by validating previously

rejected sales Sales previously excluded from

the analysis because it was not administratively

expedient to confirm them or to make

adjustments can be reevaluated

SBE Adoption Heanng 3-1-10 Page 33
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Null HypothesIs Nonparametric Test Parametric Test

Ratios are normally distributed Shapiro-Wilk Wtest

DAgosUno-Pearson K2 test

Anderson-Dading test

Ijilifores Test

N/A

The level of appraisal meets legal requirements Binomial test t-test

Two property groups are appraised at equal

percentages of market value

Mann-Whitney test t-lest

Three or more property groups are appraised at

equal percentages of market value

Kruskal-Wallis test Analysis of Variance

Low- or high-value properties are appraised at equal

percentages of market vakie

Sold and unsold parcels are treated equa4ly

Spearman Rank test Correlation or

regression analysis

Mann-Whitney test t-test

Jt.App.477
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Imputing appraisal performance Ratio study

statistics for strata with no or few sales can

sometimes be imputed from the results obtained

for other strata These strata should be as similar

as possible Procedures and technkjues used to

appraise properties in the strata also should be

similar

6.5 Other Sample Size-Related

Representativeness Problems

Sales from areas or substrata in which the number of sales

is disproportionately large can distort ratio study results by

weighting level and uniformity indicators toward whatever

conditions exist in the overrepresented area To alleviate

this problem and create better representativeness large

samples can be further stratified by

randomly selecting sales to be removed

isolating the overrepresented groups into substrata

redefining the time period for the overrepresented

groups

weighting the data

Reconciliation of Ratio Study

Performance Measures

An important objective of ratio study conducted by

local jurisdiction is the evaluation of model performance

This isa USPAP requirement in the reconciliation ofa mass

appraisal Assessing officials must incorporate quality

control program including checks and audits of the data

to ensure that sold and unsold parcels are appraised at

the same level This also requires characteristic data for

both sold and unsold properties to be current appropriate

relevant and collected in consistent manner

Presentation of Findings

Documentation and Training

fhe fmdings of ratio study should be sufficiently detailed

and documented to meet the needs of the users of the

study Documentation for internal ratio studies can be less

detailed than for reports prepared for external uses The

following documentation should be provided in conjunc

tion with any published ratio study

8.1 Text

brief text describing the purpose and the methods used

should accompany ratio study This information can be

incorporated in the report of the findings or be contained

in separate memorandum The text should contain the

statistics presented and outline the majorprocedural steps

in completing the study The text also should describe any

rules for eliminating sales or extreme ratios and acknowl

edge any significant limitations in the data

16

8.2 Exhibits

The body of the ratio study report should include for

each stratum the statistical results intended to be used for

decision-making purposes
All reports should contain the

following information

date and tax year of the appraisals being evaluated

number of parcels in each stratum

number of sales

number of sales trimmed from the study

measures of central tendency appraisal level

measures of uniformity variability and price-

related biases

confidence interval measures of reliability about

the measures of central tendency

summary of adjustments made to sales prices

In addition there should be description ofthe steps taken

to ensure that sold and unsold properties were valued and

described consistently If the sold and unsold properties

were not treated identically the documentation should

characterize the differences discovered between them

83 Analyses and Conclusions

An objective statement of the results of the ratio study

should be prepared If the study is one in series com

parison of the results with those of previous studies can

be helpflul

8.4 Documentation

Ratio study procedures should be documented thoroughly

This documentation should take three forms First

general guideline should explain the design of the study

This guideline should be updated whenever procedures

are changed Second all software applications should be

documented so that the program logic can be reviewed and

modified as needed Third users manual should explain

how to execute the study or run the software

8.5 Training and Education

The effectiveness ofratio studies can be improved through

education and training Assessment supervisors should

conduct seminars or workshops for the appraisal staff to

explain how to interpret reports how ratio studies can

be used to improve appraisal performance and how the

results will be used in-house

Ratio Study Standards

Each local jurisdiction should have ratio study perfor

mance standards Local standards should be consistent

with state or provincial standards The standards summa

rized in table 1-3 are suggested for jurisdictions in which
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current market value is the legal basis for assessment In

general when these standards or other local standards are

not met reappraisal or other corrective measures should

be taken

All standards recommended in this section are predicated

on the assumption that steps have beeii taken to maximize

representativeness and validity in the underlying ratio

study

9.1 Level of Appraisal

In analyzing appraisal level ratio studies attempt to

measure statistically how close appraisals are to market

value or to required statutory constraint that can be

expressed as percentage of market value on an overall

basis While the theoretically desired level of appraisal is

100 an appraisal level between 090 and 1.10 is consid

ered acceptable for any class ofproperty However each

class of property must be within percent of the overall

level of appraisal of the jurisdiction see Section 9.2.1 in

this part Both criteria must be met By themselves the

calculated measures of central tendency provide only an

indication not proof of whether the level meets the ap

propriate goal Confidence intervals and statistical tests

should be used to determine whether it can be reasonably

concluded that appraisal level differs from the established

goal in particular instance Additionally when uniformity

measures show considerable variation between ratios level

measurements may be less meaningfUl

9.1.1 Purpose ofLevel-of-Appraisal Standard

Jurisdictions that follow the IAAO recommendation of

annual revaluations Standard on Property Tax Policy

2004 and Standard on Mass Appraisal of Real

Property 2002 and comply with SPA standard

DARD Ot-I RATIO STUDlS2007

rules should be able to develop mass appraisal models that

maintain an overall ratio level of 100 percent or very near

thereto However the local assessor may be compelled

to follow reappraisal cycles defined by legal authority

or public policy that can extend beyond one year During

extended cycles the influence of inflation or deflation can

shift the overall ratio

The purpose of performance standard that allows rea

sonable variation from 100 percent of marlcet value is to

recognize uncontrollable sampling error and the limiting

conditions that may constrain the degree of accuracy

that is possible and cost-effective within an assessment

jurisdiction Further the effect of performance standards

on local assessors must be considered in light of public

policy and resources available

9.1.2 Confidence Intervals in Conjunction with

Performance Standards

The purpose of confidence intervals and similar statisti

cal tests is to determine whether it can be reasonably

concluded that the appraisal level d.iflers from the estab

lished performance standard in particular instance

conclusion of noncompliance requires high degree of

confidence thus 90 percent two-tailed or 95 percent

one-tailed confidence level should be used except for

small or highly variable samples The demonstration

ratio study report in table 1-4 presents 95% two-tailed

confidence interval estimates for the mean median and

weighted mean ratio

9.2 Appraisal Uniformity

Assuming the existence of an adequate and sufficiently

representative sample if the uniformity ofappraisal is un

acceptable model recalibration and/or reappraisal should

Type of propertyGeneral Type at property_-$pecffjc COD Range

Single-family residential including

residenbal condominiums

Newer or more homogeneous areas 50 to 100

Single-family residenbal

Other residential

Older or more heterogeneous areas 50 to 15.0

Rural seasonal cecreaonal manufactured

housing 24 unit family housing

5.0 to 20.0

Income-producing properties Larger areas represented by large samples 5.0 to 15.0

Income-producing properties Smaller areas represented by smaller samples 5.0 1920.0

Mcantland

Other real and personal property

5.0to25.0

Varies with local conditions

These types of property are provided for guidance only and may not represent jurisdictional requirements

Appnisal level for each type of property shown should be between 0.90 and 1.10 unless stricter local standards are

required

PROS for each type of property should be between 0.96 and 1.03 to demon strate vertical equity

PRO standards are not absolute and may be less meaningful when samples are small or when wide variation in prices

exist In such cases statistical tests of vertical equity hypotheses should be substituted see table 1-2

COOs lower than 5.0 could indicate selective reappraisal of sold parcels or non-representative samples
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be undertaken It is important to recognize that the COD
is point estimate and especially for small samples

should not be accepted as proofof assessment uniformity

problems Proofcan be provided by recognized statistical

tests1 including bootstrap confidence intervals

In unusually homogeneous strata low CODs can be

anticipated In all other cases CODs less than percent

should be considered suspect and possibly indicative of

nonrepresentative samples or selective reappraisal of

selling parcels

9.2.1 Uniformity among Strata

Although the goal is to achieve an overall Level of ap

praisal equal to 100 percent of the legal requirement

ensuring unifornæty in appraisal levels among strata

also is important The level of appraisal of each stratum

class neighborhood age group market areas and the

like should be within percent of the overall level ofap

praisal ofthejurisdiction For example if the overall level

of appraisal of the jurisdiction is 1.00 but the appraisal

level for residential property is 0.93 and the appraisal

Level br commercial property is 1.06 the jurisdiction

is not in compliance with this requirement This test

should be applied only to strata subject to compliance

testing It can be concluded that this standard has been

met if 95 percent two-tailed confidence intervals about

the chosen measures of central tendency for each of the

strata fall within percent ofthe overall level of appraisal

calculated for the jurisdiction Using the above example

if the upper confidence limit for the level of residential

property is 0.97 and the lower confidence limit for com
mercial property is 1.01 the two strata are within the

acceptable range

9.2.2 Unqormity among Single-Family

Residential Properties

The COD for single-family homes and condominiums in

older or more heterogeneous areas should be between 5.0

and 15.0 In areas of newer or fairly similar residences

it should be between 5.0 and 100

9.23 Uniformity among Income-Producing

Properties

The COD should be between 5.0 and 20.0 In larger urban

market areas it should be between 5.0 and 15.0

9.2.4 Uniformity among Unimproved

Proper/ks

The COD for vacant land should be between 5.0 and 20.0

The
upper

limit for an acceptable COD for vacant rural

residential or seasonal land may be 25.0

9.2.5 Uniformity among Rural Residential and

Seasonal Properties Manufactured Housing

and Multifamily Dwellings

The COD for heterogeneous rural residential property

recreational or seasonal homes manufactured housing

and multifamily dwellings 2-4 units should be between

5.0 and 20.0

9.2.6 Unjformity among Other Properties

Target CODs for special-purpose real property and per

sonal property should reflect the nature of the properties

involved market conditions and the availability of reli

able market indicators

Table 1-4 Demonstration Ratio Study Report

Sn Parcel

10

APVaised value

$87200

38240

Sale pcice

138720

Ratio

0.629

0.641

Statistic

Numbern

ibtalappraisedvak

Result

17

$1455330

...J._ 11 96320 0.658 Total sale price $1718220

12 68.610 99000 0.693 vgapcraisedvaiue $8i608

......L 13

14

32960

50.560

47.400

70500

0.695

..QZiL

yjsaie price $10t072

10

15

16

17

18

613.60

47360

56580

47M40

78000

60000

69000

55500

J27.
2ThL
0.820

0.848

Mean raflo

Median ratio

Weighted mean redo

0.827

0.820

0.847

11 19 136000 154500 0.880

12

13

14

.J.L
18

20

21

22

13

24

98000

56.000

159100

128000

132.000

109500

60000

127500

0895

.9j
0.947

T3
1.035

Price-related differential

refflcjentoldispecsion

Mconf nt mean two-tailed

95% cont mt median two-tailed

0.98

0.754 to 0.901

0.695 to 0.933

Ji__ ._j5 160000 150000 1.067 95% conf mt wtd mean two-talied 0.759 to 0.935

ate /W NO outieer trimming

or adjusted sale price

Is
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9.2.7 Vertical Equity

PROs should be between 0.98 and 1.03 The reason this

range is not centered on 1.00 relates to an inherent upward

bias in the aritlmietic mean numerator in the PRO that

does not equally affect the weighted mean denominator

in the PRO When samples are small have high disper

sion or include properties with extreme values the PRJ

may not provide an accurate indication of assessment

regressivity or progressivity Similar considerations apply

to special-purpose real property and to personal property

It is good practice to perform an appropriate statistical

test for price-related biases before concluding that they

exist see table 1-2

928 Alternative Unjfornzity Standards

The above standards may not be applicable to properties

in unique depressed orrapidly changingmarkets In such

cases assessment administrators may be able to develop

target standards based on an analysis of past performance

or results in similar markets elsewhere Such an analysis

can be based on ratio study results for the past five years

or more

9.3 Natural Disasters and Ratio Study

Standards

Natural disasters such as earthquakes floods and hur

ricanes can have substantial impact on the interpretation

and use of ratio studies In particular they

DARD ON RATIO STLJDIES.-2007

increase the difficulty of accurately identifying the

physical and economic characteristics of property

on the dates of sale and appraisal

increase the difficulty ofproducing sufficiently

reliable appraised values

decrease the availability of usable sales and other

market data

disrupt the supply and demand equilibrium in the

neighborhood community or region

As result of these potential problems number of

unreliable sample properties may need to be excluded

and sample sizes may be unavoidably reduced All these

factors should be considered when ratio study standards

are being applied to study results from areas substantially

affected by disasters Such consideration must not result

in unwarranted relaxation of applicable standards When

faced with such situations assessors must use informed

reasoned judgment and common sense to produce

sufficiently reliable ratio study based upon the best in

formation available

10 Personal Property Ratio Studies

Studies can be done by local assessors to determine the

quality of assessments of personal property in theirjuris

dictions For guidelines on conducting personal property

ratio studies see section 12 in Part
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Standard on Ratio Studies
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Part Equalization and Performance Monitoring

Scope
This

part of the standard provides guidance and supple

mentary information to oversight agencies that perform

ratio studies Oversight or equalization ratio studies are

designed to examine the overall degree of accuracy of as

sessments within or among categories ofproperty market

areas assessment jurisdictions or political subdivisions

such as school districts municipalities counties states

or provmces

Oversight Ratio Studies

Oversight agencies are often required to monitor appraisal

performance and take corrective actions when necessary

Equalization is common tool used by oversight agencies

to address problems associated with appraisal level Reap
praisal orders can be used to correct uniformity problems

2.1 MonItoring of Appraisal Performance

Oversight agencies usually perform sales ratio studies

which can include independent appraisals to monitor

local assessment performance The findings can serve as

the basis for enforcement actions such as reappraisal or

equalization orders State/provincial agencies also often

perform ratio studies to advise assessors and the public

about local appraisal conditions Many state or provincial

oversight agencies have dual role One role is to advise

and assist local appraisal offices and the other role is to

measure local appraisal performance These two roles can

create conflict of interest which should be mininiiaed

2.2 Equalization

Oversight agencies can use the results of ratio studies to

equalize directly or indirectly appraisals or assessments

in taxingjurisdictions Direct equalization is accomplished

by an oversight agency which alters locally determined

assessments by ordering appraisals within jurisdictions or

property classes to be adjusted to market value or to the

legally required level of assessment Direct equalization

can also involve adjusting appraisals of centrally assessed

properties When indirect equalization is used appraisals

are not adjusted Instead indirect equaluntion involves an

oversight agency estimating total taxable value given the

legally required level of assessment orrnarket value Indirect

equalization allows proper distibution of intergovernmental

transfer payments between state or provincial and local

governments despite different levels of appraisal among

jurisdictions or property classes Equalization is not an

appraisal or substitute for reappraisal

When equalization is based on ratio study samples sam

pling error must be taken into account When confidence

intervals include an acceptable range equalization cannot

be supported statistically When confidence intervalsfoil

to bracket official requirements equalization actions are

supported see section 6.5 Measures ofReliability and

section 11.1 Level of Appraisal

Legal aspects of ratio studies many of which relate to

equalization are discussed in Appendix

2.21 Direct Equalization

Many states and provinces have authority and specific

procedures for direct equalization The advantage of direct

equalization is that it can be applied to specified strata

such as property classes geographic areas and political

subdivisions that fail to meet appraisal level performance

standards Domfest of Property Tax Assessment

and Administration 2004 Direct equalization also

produces results that are generally more visible to the

taxpayer and more clearly reduces perceived inequities

between classes Standard on Property Tax Polky

20043 For example direct equalization allows proper and

equal application of debt and tax rate limits and equitable

partial exemptions

Direct equalization involves use of adjustment factors

which produce effects mathematically identical to those

derived through the application of trending or index

factors which are commonly used for value updating by

local assessing jurisdictions The most significant differ

ences typically are the level ofthe jurisdiction originating

the adjustments and the stratification ofproperty to which

the factors are applied Local jurisdictions with primary

assessment responsibility can develop value adjustment

factors as an interim step between complete reappraisals

Such factors commonly are applied to properties byprop

ert-y type location size age and other characteristics see

PropertyAppraisal andAss essnentAdrninist ration

1990 p.31 It is rare for equalization factors developed

by oversight agencies to be applied to strata more specific

than property class or broad geographic area Often such

factors are applied jurisdiction-wide

States and provinces that employ direct equalization tech

niques should understand that such equalization is not

substitute for appraisal or reappraisal Direct equalization

21
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applied at the stratum level improves equality in effective

tax rates between strata and lessens the effect of assessment

practices that improperly favor one stratuni over another

For example assuming that all classes of property are to

be assessed at 100% of market value without such equal

ization in case where residential property is assessed

at median of 80% of market value while commercial

property is assessed at median of 90% of market value

residential property will pay 80% of its proper tax share and

commercial property will pay 90% of its proper tax share

Other classes that may be assessed at l00% will pay more

than their
proper tax shares Direct equalization mitigates

this problem However such equalization cannot improve

uniformity between properties within given stratum

So in the previous example the median level of assess

ment for residential property can be adjusted from 80%

to 100% of market value assessment disparities between

individual residential properties
will not be addressed For

this reason reappraisal orders should be considered as the

primary corrective tool for uniformity problems and direct

equalization should be considered appropriate only if time

or other constraints preclude such an approach

2.2.2 Indirect Equalization

The most common use of indirect equalization is to en

able proper funding distribution particularly for school

districts Such equalization provides an estimation of

the proper tax base acknowledging statutory constraints

such as agricultural use value despite appraisals that

are higher or lower than legally required levels in cer

tain jurisdictions For example if the assessed value of

residential property in jurisdiction is $750 million but

residential ratio study shows an assessment level of 75

percent while the legally required level of assessment is

lOG percent an equalized value of $1000 million could

be computed $750 million/0.75 This adjusted or equal

ized value would then be used to apportion payments or

requisitions between the state or province and associated

local governments

Indirect equalization results in fairer funding apportion

ment because the overall appraisal levels of the taxing

jurisdictions tend to vary If there were no equalization

the extent that jurisdiction under- or overestimated its

total tax base would result in over- or under-apportionment

of funds indirect equalization does not correct under- or

overvaluation between classes of property within juris

diction It adjusts only portion of the tax or sometimes

only intergovernmental payments is less visible to taxpay

ers and often lacks checks and balances associated with

direct equalization see Standard on Property Tax Policy

2004 By adjusting governmental payments tax

rates or partial exemptions indirect equalization encour

ages taxing jurisdictions to keep their overall tax bases

close to the required level

Whether used to equalize shared funding or tax rates the

22

degree of equalization of the property tax is more limited

than with direct equalization Indirect equalization gener

ally is applied to or affects only portion of the funding

or property tax levy perhaps the school general levy or

city levy Indirect equalization usually is applied to the

jurisdiction rather than to stratum and therefore resolves

inteijurisdictional discrepancies in assessment level In ad

dition properties in strata with poor uniformity are affected

disproportionately For this reason indirect equalization

also is not substitute for reappraisal

Steps in Ratio Studies

Ratio studies conducted by oversight agencies generally

follow the basic steps described for the assessors office

in Part lexcept that it is more important to adopt uniform

procedures and be consistent in their application

3.1 Definition of the Purpose Scope and

Objectives

The first step in any ratio study is to determine and state

clearly the reasons for the study This crucial step of iden

tifying the purpose of the study determines the specific

goals scope content depth and required flexibility

3.2 Design of Study

The most important design consideration is that the study

sample be sufficiently representative of the population of

properties or the distribution of values in the jurisdiction

under review For direct equalization the level of appraisal

for property classes or strata subject to such equaliza

tion is the primary area of interest and the sample must

be designed accordingly Endirect equalization seeks to

estimate the overall dollar value of the population so the

sample must be representative
of that overall value and

must reflect the disproportionate influences ofhigh value

properties Performance monitoring is concerned with both

level and uniformity but typically involves sample design

similar to that required in direct equalization

3.2.1 Level ofSophistication and Detail

basic design principle is to keep the study as simple as

possible consistent with its purpose Ratio studies are not

all alike and should be tailored to an intended use

Data analysis has been made easier through computer

ization Although every study does not require the same

level of statistical detail each ratio study should include

measures of appraisal level appraisal uniformity and

statistical reliability Graphs charts or other pictorial

representations can be useful tools for showing distribu

tions and patterns in the data There is no model ratio

study design that can serve all jurisdictions or all situations

equally well Informed reasoned judgment and common

sense are required in the design of ratio studies
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32.2 Sampling

ratio study is form of applied statistics because the

analyst draws conclusions about the appraisal of the uni

verse the entire jurisdiction of properties based only on

those that have sold during given time period or apprais

als selected for random sample The ratios constitute the

sample that will be used to draw conclusions or inferences

about the population

To determine the accuracy of appraisals within ajurisdic

lion with absolute certainty it would be
necessary for all

properties in the population to have been sold in arms

length open-market transfers near the appraisal date or

all properties would need to be appraised independently

by the oversight agency Since this is not possible ratio

studies must use samples and draw inferences or conclu

sions about the population from these samples

The number ofparcels in the population the jurisdiction or

stratum is not an important determinant of statistically

valid and reliable sample

3.2.3 Determining tile composition ofSamples
In the design stage the oversight agency must decide

whether the ratio study sample should comprise sales or

asking prices when appropriate independent appraisals

or combination of the two Each sample type has its

advantages and disadvantages as described below

323.1 Sale Samples

The advantages of using sale samples include the fol

lowing

Properly validated sales provide more objective

indicators of market value than independent

appraisals

Using sales is much less expensive than producing

independent appraisals

The disadvantages include the following

Difficulty in collecting sales data in jurisdictions

without disclosure documents

The oversight authority may not have control over

the sales data collection and validation process

Influence of sales chasing can be difficult to detect

or prevent

Samples of sales may not adequately represent the

population of properties

An adequate sample size may not be achieved if

sales data are scarce

Time adjustments are more critical when

supplemental sales are included

3.2.3.2 Thdepernlens Appraisal Samples

Independent appraisals also can be used instead of or in

addition to salcs for ratio study samples See section

Appraisal Ratio Studies in this part

3.2.3.3 Samples Combining Sales and Independent

Appraisals

The oversight agency can design and conduct ratio stud

ies using samples comprised of sales and independent

appraisals In this approach the combined advantages of

sale samples and appraisal samples are realized However

the disadvantage of combining sales and independent

appraisals is the possible existence of some of the disad

vantages of sale samples and/or appraisal samples see

Section 8.7

3.3 CollectIon and Preparation of Market Data

The reliability of ratio study depends in part on how

accurately the sales or independent appraisals used in

the study reflect market values For sales-based studies

oversight agencies should conduct an independent sales

verification and screening program if resources permit

Alternatively oversight agencies should develop audit

criteria to review data submitted to qualify sales corrobo

rate representativeness and confirm adequate sample size

Audit decisions should accommodate needs of the agency

and resources available Independent appraisals used in

ratio studies must comply with the appropriate sections of

the Unbrm Standards of Professional Appraisal Practice

USPAP Appraisal Foundation 2007 and reflect market

values as of the date being studied Most oversight agen

cies use property data collected by the local jurisdiction to

develop their independent appraisals In order to produce

credible appraisals the oversight agency must be certain

that the local jurisdiction accurately recorded the appropriate

value-related property characteristics for each property it

is independently appraising Steps must be taken to ensure

that errors in the database made by the local jurisdiction

do not materially or significantly affect the conclusions or

opinions of value developed by the oversight agency

3.4 Stratification

Stratification divides all the properties within the scope
of

the study into two or more groups or strata Stratification

facilitates more complete and detailed picture of appraisal

performance and can enhance sample representativeness

Each type of property subject to distinct level of assess

ment could constitute stratum Other property groups

such as market areas school districts and tax units could

constitute additional strata

Strata should be chosen to be consistent with factors in

the mass appraisal model When the purpose of the study

is to evaluate appraisal quality flexibility in stratification
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is essential The general goal is to identify areas in which

the assessment levels are too low or lack uniformity and

property groups for which additional reappraisal work

may be required In such cases it also is highly desirable

to stratify on the basis of more than one characteristic

simultaneously

Stratification can help identify differences in level of ap

praisal between property groups In large jurisdictions

stratification by market areas is generally more appropriate

for residential properties while stratification of corn

niercial properties by either geographic area or property

subtypes e.g office retail and warehouse/industrial

can be more effective

3.5 Matching Appraisal Data and Market Data

The physical and legal characteristics of each property

used in the ratio study must be the same when appraised

for tax purposes and when sold This implies two essential

steps First the property description for the sold parcel

must match the appraised parcel Ifa parcel is
split

between

the appraisal date and the sale date sale of any of its

parts should not be used in the ratio study

Second the property rights transferred permitted use

and physical characteristics of the property on the date of

assessment must be the same as those on the date of sale

Properties with significant differences in these factors

should be excluded from the ratio study

When statutory constraints are imposed on appraisal

methods the resulting assessment may be less than market

value In such cases sales ratio study may not provide

useful performance information Constraints typically

apply to land that qualifies for agricultural-use value

subsidized housing mineral land and timberland

3.5.1 Stratification for Equalization Studies

Oversight agencies generally should define the strata

prior to acquiring and compiling data for the ratio study

Predefuied stratification is more transparent and enhances

cooperation between the oversight agency and the juris

diction appraising the property subject to equalization In

general oversight agencies should not redefine the strata

once they have been defined for equalization purposes

especially in the case of direct equalization It is appropri

ate however to collapse strata to compensate for otherwise

inadequate samples sizes In addition reappraisal or equal

ization order can be targeted for specific problem areas that

cause noncompliance at broader level of aggregation

3.5.2 StratjJication for Direct Equalization

Strata should be chosen consistent with operational re

quirements for the required level of equalization Statistical

issues in the determination of strata include the size ofthe

population and resulting strata and the likely variability

of the ratios in each stratum Care must be taken not to

over-stratify that is to create strata that are too small to

achieve statistical reliability see section Sample Size

in part and Sherrill and Whorton 1991 No conclu

sion about stratum level or uniformity should be made

from stratum samples that are unreliably small resulting

in unacceptably large margins of error Ultimately the

degree of stratification is determined largely by available

sales data unless it is cost-effective and practical to add

sufficient independent appraisals Ifsufficient sates or ap

praisals are not available for given stratum it should be

combined with similarstrata When strata are combined

provided there is no reason to suspect dissimilar ratios as

evidenced by different level or uniformity measures such

combinations permit broader applicability of ratio study

results and
prevent

ratio study analysis from becoming too

focused on substrata with few sales or appraisals When

jurisdiction or category wide equalization actions are re

quired reliability of component strata is not an issue

3.5.3 Stratification for Indirect Equalization

Indirect equalization develops an estimate of full market

value but assessed values of individual properties are

not altered Such studies can use substantially different

approach to stratification than ratio studies intended for

performance evaluation or direct equalization The purpose

of stratification in this case is to minimize distortions due

to different assessment levels which can vary by property

type value range geographic area and other factors

When equalization actions are required stratum reliability

is not an issue reasonable number of strata with small

samples and larger margins of error can increase overall

representativeness and may reduce the margin of error for

the overall jurisdiction-wide sample

The primary level of stratification should ordinarily be

by major property type e.g residential commercial and

vacant land If circumstances permit secondary level

of stratification also is recommended When relying on

the weighted mean the secondary level of stratification

substrata should normally be value range Higher-value

properties can sell with different frequency than low-

value properties and appraisal levels can vary between

high and low-value properties As result high-value

properties can be oversampled or undersampled and

because of their high value can exert disproportionate

influence on the weighted mean and resulting estimated

value Value stratification reduces distortion of the

weighted mean caused by over or under-representation

of value strata with different levels of appraisal To prop

erly develop and use value strata the oversight agency

needs each individual assessment in the study universe If

detailed value information is not available the oversight

agency should work with local taxing jurisdictions to

obtain sufficient information At minimum question

naire can be used to request the total value and number
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of parcels in predetermined value categories or quantiles

each range contains the same amount of value

In situations in which value stratification information is

not available or where property ratios are not significantly

value-influenced substrata can be created based on prop

erty subtype geographic area or other appropriate criteria

Stratification by these criteria corrects for differences in

level of appraisal between substrata In largejurisdictions

substratification by geographic areas generally is more

appropriate for residential properties while sub-stratifica

tion by either geographic area or property subtypes e.g
office retail and warehouse/industrial can be appropriate

for income-producing properties

When relying on the median and when sample sizes

permit it is appropriate to stratifr within property class

by whichever property characteristic is most likely to

capture differences in appraisal levels This characteristic

can be geographic area property subtype or value
range

Substratification by value range helps capture value-re

lated differences in assessment levels which unlike the

weighted mean are uot reflected in the median

36 StatIstical Analysis

When ratio studies are conducted for equalization pur

poses confidence intervals and statistical tests can be

used to determine whether it should be concluded at

given confidence level that appraisal performance or level

requirements in stratum or jurisdiction being tested

meets or fails outside of mandated standards Statistical

tests can be used for comparisons among strata provided

the sample sizes are large enough that meaningful differ

ences are not missed see section Ratio Study Statistics

and Analyses

3.7 Evaluation and Use of Results

Lack of independence between locally determined values

and sale prices sales chasing or independent appraisals

can subvert attempts to improve equity direct equalization

and result in incorrect distribution of finds between states

or provinces and local jurisdictions indirect equalization

To guard against these possibilities oversight agencies

should ensure that sold and unsold properties are appraised

similarly Also appraisals used as substitutes for sales must

reflect market value and the oversight agency must take

remedial measures in instances in which they do not see

section Estimating Performance of Unsold Properties

and Appendix Sales Chasing Detection Techniques

Timing and Sample Selection

Ratio studies made by oversight and equalization agencies

should be conducted at least annually Where possible

ratio studies conducted by equalization agencies should

use final values established at the local level inclusive

of changes made by Local appeal boards up to that time

DARD ON RATIO STLJDIES.-2007

However if local appraisers or boards chase sales or

set values in manner that is dissimilar to the way oilier

property values have been set the sample may not be

sufficiently representative and should not be used without

careful investigation and necessaiy adjustment

4.1 Date of Analysis

The date of analysis is past year when appraisals from

past years are being evaluated to avoid the effects of sales

chasing When prior-year assessments are used to gauge

current performance to avoid sales chasing the results

should be adjusted for any reappraisal activity or assess

ment changes that occurred in the population net of new

construction between the prior and current years Sale

prices also should be adjusted to the assessment date to

account for time trending

If the
purpose of the study is equalization using sales after

the appraisal date adjusted for time as necessary helps en

sure the independence of appraisals and sales prices sales

period spanning the appraisal date can be used ifmeasures

are taken to ensure the independence of appraisals made

after the earlier sales This approach has the advantage of

reducing the importance of time adjustments

4.2 Representativetess of Samples

The design and conduct of ratio studies requires decisions

that maximizerepresentativeness within the constraints of

available resources

In many kinds of statistical studies samples are selected

randomly from the population and from within each stra

turn to maximizerepresentativeness Ratio study samples

based on independent appraisals can be randomly selected

Because sales are convenience samples and do not repre

sent true random samples care must be taken to maximize

the representativeness of sales samples

ratio study sample is considered sufficiently representa

tive for direct equalization and mass appraisal performance

evaluation when the distribution of ratios of properties in

the sample reflects the distribution ofratios of properties

in the population ratio study is considered sufficiently

representative for indirect equalization when the distribu

Sn of ratios of dollars of property value in the samples

reflects the distribution of ratios of dollars of property

value in the population

Sales from areas or substrata in which the number of sales

is disproportionately large can distort ratio study results by

weighting level and uniformity indicators toward whatever

conditions exist in the overrepresented area To alleviate

this problem and create better representativeness large

samples can be further stratified by

randomly selecting sales to be removed

isolating the overrepresented groups into substrata
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redefining the time period for the overrepresented

groups

weighting the data

4.2.1 Maximizing kepreseutativeness with

Independent Appraisals

For independent appraisal-based ratio studies the applica

tion of random sampling techniques can help ensure that

appraisal procedures used for the sampled properties are

similar to the corresponding population well-designed

random sampling plan also can help ensure that properties

selected for independent appraisals are not concentrated

in areas of high sales activity or associated with property

types with higher turnover rates in the market

The USPAP competency rule requires appraisers to have

both knowledge and experience required to perform spe

cific appraisals Independent single-property appraisals

must be developed in compliance with Standard must

be reported in compliance with Standard and must be

reviewed in compliance with Standard oIUSPAP Most

importantly care must be taken to ensure that independent

appraisals reflect market value as ofthe appraisal date In

dependent mass appraisals must be developed and reported

in compliance with Standard of USPAP

4.2.2 Very High-Value Properties

Assessment jurisdictions often contain unique very-high-

value properties for example properties that constitute

more than 10 percent of the value of property class

that cannot reasonably be combined with other properties

for purposes of the ratio study For indirect equalization

high-value parcels are especially important to maximize

representativeness For instance consider population

consisting of 1000 properties 999 of which range in

value from $20000 to $750000 and one that is valued at

$1 billion e.g power plant If the intended use of the

ratio study is to estimate the general level and uniformity

of appraisal in regard to the typical property the stratified

population ofparcels need not include the $1 billion prop

erty if the intended use of the ratio study is to estimate the

total market value in the jurisdiction however exclusion

of the power plant can distort the study

Very high-value properties should not be ignored or assumed

to be appraised at the legal or general level for indirect

equalization studies An equalization agency should place

very high-value property in separate stratum to prevent

distortion of the overall weighted mean or total estimated

value To value the property for ratio study purposes the

equalization agency should use recent properly adjusted

sales price if available If recent sale is not available the

agency should conduct an appraisal of such properties this

is the preferred option or audit and adjust as necessary the

values developed by the local jurisdiction

Acquisition and Analysis of Sales Data

The highest level of independence and objectivity in an

equalization or performance monitoring ratio study re

quires independent sales validation If resources are not

available to achieve this level of sophistication then com

prehensive audit program should be developed to review

the validation and screening work of the local jurisdiction

see Appendix Sales validation Guidelines

5.1 Sale Adjustments for Statutorily Imposed

Value Constraints

Most states and provinces require appraisal of certain

classes ofproperty using statutorily prescribed methods of

appraisal that are intended to produce constrained value

that is less than market value The most common class of

property to which such constraints apply is farmland and

rangeland that qualifies for agricultural-use valuation

However constraints may also apply to subsidized hous

ing mineral land and other classes When the purpose
of

the ratio study is direct or indirect equalization sales prices

must be adjusted as if the selling parcel were subject to

the same constraints If this cannot be done independent

appraisals which employ the required constraints should

be used to determine the level of appraisal in manner

consistent with the statutory constraints Per example

assume that statutory restrictions require fixed or arti

ficially high capitalization rate to be used in determining

farmland value If unadjusted farmland sales were to be

used the resulting ratios would be low and could lead to

improper equalization decisions Instead independent

appraisals using the required capitalization rate should

be done These appraisals would lead to ratios that would

correctly allow for the statutory constraint

Use of constrained values produces ratio study results that

do not provide information on the true level of appraisal

in relation to market value Use of constrained values is

appropriate for equalization However when the
purpose

of the ratio study is to determine the overall quality of

assessments or the amount of benefit being awarded by

given statutory constraint on appraised value the unad

justed sale price or independent market value appraisal

must be used Often procedural audits can be used as

adjuncts to more traditional ratio studies These audits

can be particularly effective when the purpose is to judge

overall appraisal quality and when precise quantitative

statistical measures are not obtainable

5.2 Outlier Ratios

Oversight agScies should consider the extent of sales

verification when developing guidelines for trimming

limits In practice this means that if an oversight agency

derives sales data from assessing jurisdictions that may

have already removed outliers from the sample additional

trimming may not be necessary see Appendix Outlier

Trimming Guidelines
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5.2.1 Value Outliers

When the weighted mean is used for indirect equaliza

tion method that identifies high-value mufluent ía safes

is recommended Since an influential sale may not have

an unusually low or high ratio relative to the rest of the

sample the definition of distortion is based on the prin

ciple that the point estimate calculated from the sample

should not be statistically significantly different whether

the suspect observation is in the sample or not

To test for an influential sale one approach is to remove

it from the sample and compute the weighted mean and

associated confidence interval If the weighted mean of

the sample lies outside the confidence interval calculated

without the influential sale then the sale is truly influen

tial and is candidate for further scrutiny isolation in

separate stratum or possible trimming

This procedure is intended to test the presence ofindividual

influential sales and is not intended to be used successively

after deletion of sale but can be applied to more than

one apparent outlier at time by leaving all other sales in

the comparison group Note however that the presence of

multiple influential sales can indicate the start of trend

Presence of influential sales is often associated with high

price-related differential PRO values which could be the

result of systematic regressivity or progressivity

52.2 hillier Trimming

Statistics calculated from trimmed distributions obvi

ously cannot be compared to those from untrimmed

distributions or interpreted in the same way This is

especially problematic when making interjurisdictional

comparisons For this reason oversight agencies may
wish to promulgate uniform trimming procedures based

on sound statistical principles Regardless of the chosen

procedure trimming of outliers must not occur more than

once for any sample

Ratio Study Statistics and Analyses
Ratio study measures covered in Part are equally ap
plicable to equalization ratio studies based

upon sales

or independent appraisals See section 5.3 Measures

of Appraisal Level and section 5.4 Measures of Vari

ability in Part

6.1 Measures of Appraisal Level

The median is the generally preferred measure of central

tendency for direct equalization monitoring of appraisal

performance or evaluation of the need for reappraisal

The mean should not be used for indirect equalization

if there are measurable differences in appraisal level of

high- and low-value properties see table 2-2 In data

commonly containing outliers the trimmed mean can

be substituted for the mean Oloudemans 1999 chapter

See Appendix for outlier-trimming procedures Be-

DARD ON RATIO STUDIES2007

cause of its dollar-weighting feature the weighted mean

is most appropriately used in indirect equalization when

estimating the total dollar value of the jurisdiction When

relying on the measure however outliers should be care

fully reviewed and deleted ifappropriate since they can

strongly affect the weighted mean particularly when they

occur for high-value properties and in small samples

6.2 Overall Ratio for Combined Strata

For purposes of oversight monitoring of overall appraisal

performance and direct equalization the generally pre

ferred approach is to weight the median ratio of each

stratum on the basis of the relative number of properties in

the stratum For indirect equalization the weight assigned

to measure of central tendency of stratum should be

proportional to the share of that stratums total estimated

market value Because the number of parcels bears only

loose relationship to dollar value weighting by number of

parcels is not appropriate for indirect equalization

For indirect equalization the preferred method of cal

culating the overall market value of jurisdiction is as

follows

Divide the total appraised or assessed value of

each stratum by the stratum samples measure of

central tendency see section 6.3 Contrasting

Measures of Appraisal Level in this part to

obtain an estimate of the total market value of

taxable property
in the stratum

Sum the estimates of total stratum market value

to obtain an estimate of the total market value

of taxable property in the jurisdiction or class of

property

To obtain an overall weighted level of assessment

or ratio divide the total appraised or assessed

value of the jurisdiction or class of property

by the estimated total market value table 2-I

contains simplified example

63 Contrasting Measures of Appraisal Level

Table 2-2 summarizes the preferred measures of central

tendency for the three broad purposes of indirect equal

ization direct equalization and the general monitoring of

appraisal performance

For indirect equalization the preferred measure is the

weighted mean the measure used in table 2-1 because

it gives equal weight to each dollar This helps achieve an

accurate estimate of total dollar value the goal of indi

rect equalization However there are implicit difficulties

in obtaining sales samples that are representative of all

significant groups of properties with different ratios The

weighted mean can be disproportionately influenced by

high-value properties particularly in small sales sample

disproportionate influence of high-value properties can
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Table 2-i Illustration of Combining Measures of Central Tendency Example shown is for indirect equalization

Data for orooerties in the study

Stratum Total sample assessed value Total sample sale pdce Vveighted mean

2113

Total assessed

value of stratum

Indicated market

value of stratum

Residential

All other

$3000000

950000

$4000000

000ft00

0.750

0.950

$6000000
40ft000000

$800000000

421 O00QOO
Total $j0çpQQp00O $1221 1000000

Overall ratio $1000000000/$1221004000 0.819

Table 2-2 Preferred Estriators

Median

Indirect

Egualization4

Direct

Eqlization

Monitodng

Performance4

Mean

Weighted Mean

Caution should be exercised when the sample contains vakue

outliers or Indicates value bias based on the PRD

be reduced through value stratification within the property

class Such value stratification helps capture value-related

ratio differences as well as improve representativeness

regardless of which measure of central tendency is used

If there are provable value-related ratio differences within

strata the weighted mean must be used since the median is

incapable of capturing value-related differences In cases

in which value stmtification is not practicable equaliza

tion agencies may stratify by some proxy for value such

as neighborhood or property sub-class If results appear

distorted by non-representative high-value sales outlier

identification methods described in Appendix should

be employed

While not conceptually preferred the median can be used

to prevent the disproportionate influence of high-value

properties with outlier ratios To be clear although the

median is not the conceptually appropriate measure it

nonetheless has the desirable property of smaller sampling

variance and in cases in which assessment regressiv

ity/progressivity has not been found to be significant

concern can provide an acceptable substitute for the

weighted mean

If samples are known to be reasonably representative

through oudier trimming the use of stratification or se

lection of random appraisals the weighted mean would

be the only correct measure In cases which sample

representativeness is concern due to small samples or

outliers the median can reasonably be used as long as the

equalization agency has checked to ensure that there are

no significant price-related biases within the strata used

in the study

6.4 Measures of Variability

Measures of dispersion or variability relate to the uni

forrnity of the ratios and should be calculated for each

stratum in the study In general the smaller the measure

28

the better the uniformity but extremely low measures can

signal one of the following

acceptable causes

extremely homogeneous properties

very stable markets

unacceptable causes

lack of quality control

calculation errors

poor sample representativeness

sales chasing

Note that as market activity changes or as the complexity

of properties increases the measures of variability usu

ally increase even though appraisal procedures may be

equally valid

6.5 Measures of Reliability

It is good practice to calculate measures of reliability

whenever the results of ratio study are used for equaliza

tion Measures of reliability will indicate whether there

is desired degree of confidence that given level of ap

praisal has not been achieved The most commonly used

measure ofratio study sample reliability is the confidence

interval This interval brackets the unknown population

parameter for any sample statistic with specified cho

sen degree of confidence When the interval includes

desired assessment level or performance standard range

around the desired level see section II and Table 2-4

equalization adjustments are not warranted Similarly

when the interval includes maximum allowable COD

see Table 2-3 reappraisal or other action to correct poor

uniformity is not warranted

6.6 VertIcal Inequities

The measures ofvariability discussed in section 6.4 relate

to horizontal or random dispersion among the ratios in

stratum regardless ofthe value of individual parcels An

other form ofinequity can be systematic differences in the

appraisal of low- and high-value properties termed verti

cal inequities When low-value properties are appraised

at greater percentages of market value than high-value

properties assessment regressivity is indicated When

low-value properties are appraised at smaller percentages
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of market value than high-value properties assessment

progressivity is the result Appraisals made for tax purposes

should be neither regressive nor progressive

An index statistic for measuring vertical equity is the

PRD which is calculated by dividing the mean ratio by

the weighted mean ratio This statistic should be close to

100 Measures considerably above 1.00 tend to indicate

ass essnient regressivity measures below 1.00 suggest

assessment progressivity When samples are small or the

weighted mean is heavily influenced by several extreme

sales prices however the P1W may not be sufficiently

reliable measure of vertical inequities scatter plot of

ratios versus appraised values or sale prices is useful

diagnostic tool downward or upward trend to the

data indicates systematic regressivity or progressivity

If not sufficiently representative extreme sales prices can

be excluded in calculation of the PRD Similarly when

samples are very large the PRD may be too insensitive

to show small pockets in which there is significant verti

cal inequity Standards for evaluating the PBS are given

in section 9.2.7 in this part In addition more powerful

statistical tests for vertical inequities are available and

should be employed to determine the significance of the

indication provided by the P1W see section 5.7 in this

part and Twark Everly and Downing

When these tests show vertical inequities such inequities

should be addressed through reappraisal or other correc

tive actions In some cases additional stratification can

help isolate the problem Measures of level computed

for value strata should not be compared as way of de

temtining vertical inequity because of boundary effect

that is most pronounced in the highest and lowest strata

Schultz 1996

6.7 Tests of Hypotheses

An appropriate test should be used whenever the purpose

of ratio study is implicitly or explicitly to test hypoth

esis hypothesis is essentially tentative answer to

question such as Are residential and commercial prop

erties appraised at equal percentages of market value

test is statistical means of deciding whether the answer

yes to such question can be rejected at given level

of confidence In this case if the test leads to the conclu

sion that residential and commercial properties are not

appraised at equal percentages ofmarket value some sort

of corrective action on the part of assessing officials is

clearly indicated Appropriate tests are listed in table 1-2

and discussed in Gloudernans 1999 PropertyAppraisal

and AssesspjenAdmin istrojion IAAO 1990 and Improv

ing Real Property Assessment IAAO 1978 13754

6.8 The Normal Distribution

Many conventional statistical methods assume the sample

data conform to the shape of bell curve known as the

ST DARDON RATIO STUDIES2007

animal or Gaussian distribution Performance measures

based on the mean or standard deviation can be mislead

ing if the study sample does not meet the assumption of

normality As first step in the analysis the distribution

of sample ratios should be examined to reveal the shape

of the data and uncover any unusual features Although

ratio study samples typically do not conform to the normal

distribution graphical techniques and numerical tests can

be used to explore the data thoroughly Traditional choices

are the binomial chi-square and Lilliefors tests Newer

and more powerflil procedures are the Shapiro-Wilk

the DAgostino-PearsonK2 and the Anderson-Darling

tests DAgostino and Stephens 1986

Sample Size

7.1 Importance of Sample Size

is desirable to create narrow uniform margins of er

ror in jurisdictions without sufficient sales independent

appraisals may be added

7.2 Adequacy of Given Sample Size

The adequacy of given sample size can be evaluated by

computing measures of reliability If the confidence inter

val is sufficiently narrow the sample is large enough If

the confidence interval is too wide the oversight authority

must either accept less precision or enlarge the sample

if possible

7.3 Required Sample Size

Because designing for sampling objectives and planning

for resource allocation in ratio studies must occur well

before final ratio data sets are available and ratio study sta

tistics are calculated decisions on critical input variables

must be made well before their true values are known

For example the sample size formulas Cochran 1977

Sherrill and Wharton 1991 and Gloudemans 1999 used

to plan for specific margins of error and/or specific levels

of confidence theoretically require as input variables the

actual variation within the final ratio data sets usually

measured by the coefficient of variation However the

actual variation in final ratio data sets is not known during

the design and planning stage and thus the desired sample

size must be projected based upon the best information

available at the time of design and planning This projec

tion results in unavoidable forecast error and can result

in the production of higher or lower sample size than

needed to reach sampling objectives This issue is an ac

cepted part of conducting ratio studies when it is necessary

and important to attain predetermined or uniform degree

of precision In other cases it may be acceptable to use

all available qualified sales When predetermination of

sample size is important the variation in the ratio data set

from the most recent time period available can provide

reasonable estimate for the time period under analysis
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7.4 Remedies for Inadequate Samples
In addition to recommendations discussed in section 6.4

Remedies for Inadequate Samples in Part supple

mental independent appraisals can be combined with sales

also see section 8.7 Combining of Sales and Apprais

als in this part

7.5 History of Sales Reporting

Oversight agencies that develop ratio studies from sales

provided by local assessment jurisdictions should track the

number of transfers obtained in different study periods

Quality control techniques can be used to measure mar
ket activity or to determine whether an assessor is fully

reporting sales information

Appraisal Ratio Studies

Appraisal ratio studies are conducted by using appraised

values for random sample of parcels Such sampling

plans can be designed to be more representative of the

population in terms of property characteristics than sales

sample of the same size but require adequately trained

appraisers and are comparatively expensive Few ratio

studies are based solely on independently conducted ap

praisals which then are compared to values determined

by assessing officials Many equalization or oversight

agencies however do ratio studies in which both sales

and appraisals are combined Furthermore it may be pos
sible to develop sales driven models for use in appraising

particular population of properties excluding those

not adequately represented in the underlying model or

randomly selected parcels for ratio study purposes see

Standard onAutomated Valuation Models 2003
Estimates of value developed for use in appraisal ratio

studies are considered appraisal services and must comply

with ISPA Standards and or Standard

8.1 Rationale

Independent appraisals can be used as indicators ofmarket

value Independent appraisals are appraisals performed

by appraisers who are not employees of the appraisal

agency that is the subject of the study Such appraisal ratio

studies are particularly useful for property classes with

limited sale data such as commercial and industrial real

property and personal property see Property Appraisal

andAssessment Administration LAAO 1990 appendix 1-11

and Gloudemans 1999 chapter In addition appraisal

ratio studies can be used for agricultural or other
proper

ties not appraised on an ad valorem basis In this case the

appraisals should reflect the use value or other statutory

basis on which the properties are appraised

8.2 Advantages and Disadvantages

Appraisal ratio studies have both advantages and disad

vantages The advantages of appraisal ratio studies are

the ability to sample from areas or property types

with insufficient sales information

high degree of control in sample size that enables

the analyst to treat jurisdictions equally regardless

of the availability of market information

the avoidance of nonrepresentativeness stemming

from the use of sales samples that may not

represent the property population

the size of the sample can be specified and

the initial sample can be randomly drawn thus

helping to maximize representativeness

If objectivity can be maintained the appraisal ratio study

avoids potential distortions due to systematic differences

between appraisals ofsainpled and unsampled properties

In addition independent appraisals can be used to test for

systematic differences between appraisals of sold and

unsold properties

disadvantage of appraisal ratio studies is the extra time

and cost involved with the independent appraisal process

The subject and any comparables should be physically

inspected and the appraisals documented according to

appropriate standards Applicable USPAP guidelines

should be fbllowed Independent single-property apprais

als should be developed in compliance with Standard

should be reported in compliance with Standard and

should be reviewed in compliance with Standard of

USPAP Independent appraisals done with mass appraisal

model should be developed and reported in compliance

with Standard ofUSPAP Another disadvantage is that

appraisals are an opinion of value Accordingly they

should be documented and tested against the market

However this becomes difficult when sales data are scarce

To reduce this disadvantage appraisal ratio study analysts

should ensure that appraisals are carefully reviewed and

allow local appraisers to submit appraisal information

that may affect the value conclusion see Standard on

Administration ofMonitoring and Compliance Responsi

bilities 2003 Where adequate sales are available

independent appraisals should be checked for consistency

with sales

8.3 Sample Selection and Resource

Requirements

Sample selection and resource planning in appraisal ratio

studies require knowledge of statistical sampling estima

tion principles and available resources Judgment must

be used because the determination of an adequate sample

can require more information than is available during the

design and planning phase such as the actual variation

within the final ratio data sets see section 6.2 Adequacy

of Given Sample Size in Part Moreover the cost of

the study increases with the size of the sample Therefore

the value of more reliable information must be balanced
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against the costs of obtaining that information

In determining the size of the sample for each stratum the

following should be taken into consideration

the required precision typically measured by the

margin of error of the estimate of the appraisal

level for example 0.05

the required confidence level for example 95

percent

the amount of dispers ion expected in the final

ratio data set

the wastage associated with properties that

cannot be efficiently appraised or appraisals that

cannot be used for one reason or another see

Oloudemans chapter for sample size

formulas and required input variables also see

Sherrill and Whorton

Once the desired size of an appraisal sample has been

determined the individual properties that will constitute

the sample shouLd be selected using statistically valid

sampling plan Stratified random sampling is preferred

If value stratification is used sample properties selected

from value groups during resource planning can shift into

other value groups before completion of the study thus

reducing the ultimate representativeness of the sample

Some appraisal parcels may need to be removed from the

sample when anomalous conditions are discovered such as

environmental contamination sufficiently reliable valua

tions may be prohibitively difficult or resource intensive

or when the independent appraiser is not allowed access

to the property Any sample parcels that are voided or that

shift from stratum because of value changes should be

replaced if possible

Appraisal ratio studies as with sales ratio studies require

informed reasoned judgment to maximizesample repre

sentativeness and statistical reliability

8.4 Data Requirements and Appraisal

Techniques

The appraisal techniques selected for an appraisal ratio

study should be consistent with accepted appraisal prin

ciples and practices The appraisals should reflect the

appraisal date in question and should be well documented

Statistical software should be used as much as possible to

expand analytical capabilities and perform calculations

The appraisals used in appraisal ratio studies can be

based on CAMA and automated valuation model AVM
techniques see Standard on Automated Valuation Mod
els 2003J The models used must be developed

independently from those used for assessment purposes

Adequate market data and property characteristic data

are required to develop reliable and defensible model es
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timates If available sales from later period can be used

to expand sample size However as in sales-based ratio

studies sales derived from primary assessing jurisdictions

should be reviewed to ensure accuracy and validity CAMA
and AVM models have the advantage of reducing costs

permitting the use of larger more representative samples

CAMAandAVM models developed for equalization must

focus on the adequacy of overall not individual value or

level of assessment estimates

Because the purpose of the appraisal is to make an inde

pendent value estimate not audit the assessors work the

appraisals should be made without knowledge of the asses

sors value Appraisers should not be supplied with copies

of the assessors appraisal work sheets or model informa

tion Supervisors should spot-check and review the work of

staff appraisers to ensure that the required independence is

maintained When the purpose of the ratio study is equal

ization or performance measurement rather than internal

quality assurance the appraisals should not be revealed to

the assessor until the assessors values are final

8.5 Appraisal Chasing

Appraisal chasing can take two forms either of which

reduces or destroys the validity of the ratio study The first

occurs when an independent appraiser biows the local ap

praised value and eitherconsciouslyorunconsc iously biases

the independent appraised value towards the local appraised

value Independent appraisers should not have access to the

local appraisers values or appraisal work papers prior to

completing their appraisals Also independent appraisals

should be reviewed and tested against the market

The second form of appraisal chasing occurs when the

local appraisal jurisdiction knows which properties are in

the ratio study appraisal sample and adjusts local appraised

values on some or all of these properties to achieve better

ratios without making similar adjustments to unsampled

properties This form of appraisal chasing is similar to

sales chasing and has similar consequences see Appendix

Sales Chasing Detection Techniques Ratio study

analysts should guard against this form of appraisal chas

ing by withholding the release of sample information until

the local appraisal offices values are final If this form

of appraisal chasing occurs the oversight agency can use

local values prior to adjustment to provide more accurate

representation of the population ratios

8.6 Reviewing of Appraisals

Appraisal supervisors should review appraisal models or

individual single-property appraisals to ensure that USPAP

and the agencys standards are met It also is good practice

to include some recently sold properties in the sample being

appraised as check on the validity of the methods being

applied In addition the assessor must be afforded an op

portunity to review the appraisals along with supporting

31
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documentation and to submit information supporting dif

ferent value conclusions If different value conclusions or

factual information would materially affect the outcome of

the study procedure for resolving conflicts for example

by an independent review body should be established

8.7 Combining of Sales and Appraisals

Appraisals can be combined with valid sales in ratio

study Using available sales adds objectivity to the study

and reduces the required number of appraisals On the other

hand combining sales and appraisals mixes two market

indicators If sales and appraisals are combined an analysis

should be performed to test the consistency of measures of

central tendency derived from the sales ratios compared

to the same measures derived from the appraisal ratios

Mann-Whitney test comparing values per unit or compar

ing ratios based on sales with those based on appraisals is

appropriate for this purpose Significant differences can

result from several of the following conditions

Sales have been chased

Sales and appraisals came from different

geographic areas with different markets

and different levels of appraisal maximize

representativeness by stratifying

Sales and appraisals have different property

characteristics that cause different levels of

appraisal

All or some of the sales are invalid

Outlier ratios are causing sale/appraisal ratio

differences

All or some of the appraisals are inaccurate

If none of the first five conditions listed above apply the

appraisals should be tested against the market and revised

as necessary see Wooten 2003

Variability measures computed on sales used in the sample

should not be expected to be similar to variability measures

computed on appraisals Sales ratios reflect the vagaries of

the marketplace Appraisal ratios on the other hand come

from comparing the results of one appraisal model the

oversight agencys to the results of another the assessing

ofTices If both parties use mass appraisal procedures

differences in appraisals between the two models should

be less than when compared with sales thus variability

measures based on appraisal ratios can be expected to

be lower than those based on sales ratios as long as they

represent properties with simi lar characteristics and similar

degrees of appraisal difficulty

8.8 Average Unit Value ComparIsons
In addition to traditional ratio study expert appraisals

can take the form of average unit values and be compared

32

against the assessors average
unit value for the same

parcels In this technique parcels are stratified into homo

geneous groups as they would be for appraisal purposes

Appropriate units of comparison are identified for each

group arid average unit values are determined through

an analysis of available sales cost and income data The

assessors average unit values for the same strata are then

calculated and the two averages are compared Average unit

value comparisons is well-rooted in mass appraisal theory

and offers an alternative to the time and expense associated

with the selection and appraisal of individual parcels

Estimating Performance for Unsold

Properties

The objective of ratio study is to determine appraisal

performance for the population of properties As long as

sold and unsold parcels are appraised in the same man

ner and the data describing them are coded consistently

statistics calculated in sales ratio study can be used to

infer appraisal perfonnance for unsold parcels However

if parcels that sell are selectively reappraised or recoded

based on their sale prices or some other criterion such

as listing price and if such parcels are in the ratio study

sales ratio study uniformity inferences will not be accurate

appraisals will appear more uniform than they are In this

situation measures of appraisal level will also he unsup

portable unless similar unsold parcels were appraised by

model that produces the same overall percentage ofmarket

value appraisal level as the parcels that sold

Oversight agencies must ensure that sold and unsold par

cels are appraised at the same level Several techniques are

available for determining whether assessors are selectively

appraising sold parcels see Appendix Sales Chasing

Detection Techniques or Property Appraisal and As

sessinent Administration IAAO 1990 appendix 20-2

and Oloudenmns chapter 61 for more detailed

discussion

If unsold properties within properly specified group are

not appraised consistently with sold properties within the

same group and according to applicable guidelines un

adjusted sales ratio results cannot be used The oversight

agency
will have to adjust calculated results or conduct

an alternative study

Once it is determined that sales chasing probably has

occurred and probably is reducing the validity of ratio

study statistical measures of level or Uniformity it is nec

essary to redo the ratio study to establish valid measures

before any otherrecorrimendations such as reappraisal or

equalization action can be made If feasible probably the

best approach is to select sample period that effectively

precludes sales chasing For example when the lien or

appraisal date is January many jurisdictions use sales

occurring before that date to make valuation decisions To

test the resulting valuations it would be appropriate to use
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sales occurring after January or after the last date for

changing assessments for the
year in question provided

such data are time-adjusted when necessary backward

to match the appraisal date As slight variation on this

principle earlier sales could be used except when sales

chasing is detected in which case it is appropriate to switch

to later post-appraisal-date sales period

Legal or practical constraints can prevent use of opti

mal sample periods in many cases In these situations

it is important to determine the exact cause of the sales

chasing For example if large proportion of selling

properties are appealed and if appeal boards typically

adjust to sale price the result is the same as sales chasing

by the assessor One solution is to use appraised values

prior to the action of the appeal board provided that the

appeal adjustment is not merely the result of an atypical

clerical or other error Another approach is to use current

sales prices and prior-year values adjusted for reappraisal

activity or assessment value changes in the population

The percentage increase or decrease in the prior-years

appraised values for the population net of new construc

tion should be used to adjust the prior-years values for

the sample Gloudemaris 1999

10 Presentation of Findings

Documentation and Training

Oversight agencies should produce ratio studies in man

aer that is transparent in all stages to all stakeholders

See section Part
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11 Ratio Study Standards

Each state and province should have ratio study perfor

mance standards These standards summarized in table

2-3 are suggested for jurisdictions in which current market

value is the legal basis for assessment In general when

state and provincial standards are not met reappraisal or

other corrective measures should be taken or equalization

procedures can be imposed When an oversight agency

orders such actions the burden of proof should be on

the agency to show that the standards have not been

achieved

All standards recommended in this section are predicated

on the assumption that all practicable steps necessary to

maximize representativeness and validity in the underlying

ratio studies have been conducted

11.1 Level of Appraisal

The calculated measures of central tendency are point

estimates and provide only an indication not proof of

whether the level meets the appropriate goal Confidence

intervals and statistical tests should be used to determine

whether the appraisal level differs from the established

goal itt particular instance

decision by an oversight agency to take some action

direct equalization indirect equalization reappraisal can

have profound consequences
for taxpayers taxing jurisdic

tions and other affected parties This decision should not be

made without high degree of certainty that the action is

warranted Conversely decision not to take action when

action is needed can have equally profound consequences

Table 2-3 Ratio study uniformity standards indicating acceptable general quality

General Property Class Jurisdiction Size/Profile Market Activity Max

Residential improved single family dwellings

condominiums manuf housing 2-4
family

units

Income-producing properties commercial

industrial apartments

iyjprge lurisdictions denselylated neLproperties active markqtw

Largpjo mid-sized lurisdictlons folder newer properties less active markets

129...

1JL
Rural or small jusdttions older properties depressed market areas

Very lame lurisdictions densely populated neweijroperties active iarkets

Lartto mid-sized iurisdictions folder newer properties less active markets

Rural or small lutisdictions olderpojrUes depressed market areas

20.0

1Q...

200....

Residential vacant land

Very lame luflsdiclionsl rapt development active markets 1L
-ame to mid-sized jurisdictions slower develppirent less active markets 20.0

Rural or small jurisdictions lithe development depressed markets 25.L

Other non-agricultural vacant land

Very lame jurisdictions rad development active markets

Lamp to mid-sized jurisdictions slower develppment/ lej active markets

QL
25.0

Rural or small iurisdictions/ little developmeitLdepressed markets 3.jfl...

These types of property are provided for general guidance only and may not represent jurisdictional requirements

The COD performance recommendations are based upon representative and adequate sample sizes with outliers

trimmed and 95% level of confidence

Appraisal level recommendation for each type of property shown should be between 0.90 and 1.10

PRDs for each type of property should be between 0.98 and 1.03 to demonstrate vertical equity

P1W standards are not absolute and maybe less meaningful when samples are small or when wide variation in prices

exist In such cases statistical tests of vertical equity hypotheses should be substituted

COD5 lower than 5.0 may indicate sales chasing or non-representative samples
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Oversight agencies should weigh all the options and

consider the issues discussed below when developing or

revising level-of-appraisal standard and when developing

equalization or other appraisal oversight procedures

iLlPurpose of Level-of-Appraisal Standard

Jurisdictions that follow the IAAO recommendation of

annual reassessments and comply with SPA standards

should be able to develop mass appraisal models that

maintain an overall ratio level of 100 percent or very

near thereto The local assessor may be required to ob

serve reappraisal cycles defined by legal authority or

public policy that can extend beyond one year During

extended cycles inflation or deflation can influence the

overall ratio

The purpose of performance standard that allows rea

sonable variation from 100 percent of market value is to

recognize uncontrollable sampling error and the limiting

conditions that may constrain the degree of accuracy that is

possible and cost-effective within an assessment jurisdic

tion Further the effect of performance standards on local

assessors must be considered in light of expectations of

public policy and resources available For these reasons

states or oversight agencies may adopt performance stan

clards for appraisal level that allow some variance from

the 100 percent goal of market value

11.1.2 Recommended Appraisal Level

Standards for Direct and Indirect Equalization

The performance standard adopted by an oversight agency

should be range around the legally required level of ap

praisal in property class or an overall jurisdiction This

range should be 90 to 110 percent of the legally required

level of appraisal for direct equalization or reappraisal

or 95 to 105 percent for indirect equalization smaller

maximum range for indirect equalization is justified

because taxpayers are not as comprehensively affected

Oversight agencies should adopt performance standards

that are as close to the legally required level as can be

justified given the local situation and taking into account

the factors discussed herein

In addition to the above appraisal level standards each class

of property for which appraisal level standards have been

defined must be within percent of the overall level of ap

praisal of the jurisdiction see section 11.2.3 Uniformity

among Strata in this part Both criteria must be met

11.1.3 Confidence Intervals in conjunction

with Performance Standards

By themselves the calculated measures of central ten

dency provide only an indication not proof of whether

the appraisal level meets the performance standard So

the
purpose

of confidence intervals and similar statistical

tests is to determine whether the appraisal level differs

from the established performance standard in particular

instance conclusion of noncompliance requires high

degree of confidence thus 90 percent two-tailed or 95

percent one-tailed confidence interval should be used

except
for small or highly variable samples as described

in section 11.1.5 Adjustment for High Variability and

Small Samples in this part

11.1.4 Decision Model

The oversight agency should determine whether the

estimate is outside the acceptable range around the legal

level of appraisal with specified degree of statistical

significance The chosen interval should overlap the

performance standard range of 90 percent to 110 percent

in the case of direct equalization or measuring appraisal

performance For indirect equalization the chosen inter

val should overlap the performance standard range
of 95

percent to lOS percent If the confidence interval does not

overlap any portion of the appropriate range equalization

is performed or reappraisal orders are issued See table

2-4 for an example of the direct equalization or appraisal

performance decision making process

/1.1.5 Adjustments for 111gb Variabitity and

Small Samples

1-ugh variability small sample size or combination of

these factors often causes confidence intervals to become

quite wide Wide confidence intervals reflect the impre

cision of the underlying statistic and can decrease the

useflulness of performance measures Also wide confi

dence intervals can cause an inequitable situation in which

jurisdictions with small samples and large variability are

never subject to equalization or reappraisal orders while

jurisdictions with larger samples and much less variability

are more likely to be subject to such orders even though

their appraisal performance may be arguably better

For these reasons oversight agencies should consider

expanding sample sizes by taking steps to increase the

number of sales or by making independent appraisals see

Table 2-4 Ratio Study Standards and Decision MakingDirect Equalization or Appraisal Performance

90%110% Standard

Example demonstrating application of standard at 95% level of confidence

Using Median

Iconfidence Interval Cl Cl Ovedaps Performance Point Estimate in Performance

Case LPoit Estimate Width 9% Standard Ranqe Standard Range

92% 86%tolOl% yes yes

Equalization Action or

ReapIsal Order

no

88% 81%to95% no

84% 79%to88% no no

no

jes
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section 7.4 part If the sample size cannot be increased

two options may be considered when the point estimate

fails to achieve compliance but the confidence interval

overlaps the range of compliance

If particular point estimate does not meet the

standard for the current study cycle the oversight

agency may reduce the level of conlidence by

5% the following year This may be followed

by an annual stepwise reduction of 5% Such

reduction may continue to 70 percent level of

confidence if the point estimate fails to meet the

compliance threshold over this period of time

Corrective action would be imposed when given

years confidence interval fails to include the

performance standard range

The oversight agency may examine statistical point

estimates over several study cycles Ajurisdiction

that fails to meet particular point standard for

consecutive years has probability of less than

5% that compliance has been achieved even if

the confidence interval overlaps the compliance

threshold every year In such cases the oversight

agency would impose corrective decisions based

upon the point estimate

JL 7.6 Calculating Equalization Adjustments

Ifnoncompliance with either direct or indirect equalization

standards is indicated the appropriate point estimate sta

tistic measuring appraisal level should be used to calculate

adjustment factors by dividing it into 100 percent

11.2 Appraisal Uniformity

Assuming the existence of an adequate and sufficiently

representative sample ifthe uniformity of appraisal is unac

ceptable reappraisal should be undertaken regardless of the

level of appraisal The oversight agency should recognize

that the COD is point estimate and cannot be accepted as

proof of assessment uniformity problems without an ap

propriate degree ofstatistieal confidence Such proof can be

provided by recognized statistical tests including bootstrap

confidence intervals If the data are normally distributed

the COY and confidence intervals around this measure also

can be determined Then the COV can be mathematically

converted into an equivalent COD

.11.2 Oversight Uniformity Standards

Oversight agencies should establish uniformity standards

for local assessment jurisdictions Any COD performance

standards applied to strata within particular jurisdiction

should be related to the overall size profile of property

characteristics type age condition and obsolescence and

market activity In general tighter uniformity standards can

be applied to larger jurisdictions with newer construction

and active markets And generally less stringent unifor

DARD ON RATIO STUDI ESZOO

mity standards should be applied to older economically

depressed or less densely developed areas with less efficient

markets Standards should also be relaxed in jurisdictions

that experience economic instability due to sudden changes

in supply or demand factors In developing uniformity

standards oversight agencies should consider reasonable

tolerance ranges in making compliance decisions

11.2.2 Multi-level Uniformity Standards

The uniformity standards presented in table 2-3 are defined

in terms of the COD point estimate measure aud are

intended to apply to ratio studies based on sales not those

based on independent appraisals in which lower CODs

often are typically observed If reliability measures are not

employed sample size will play critical role in setting

the maximum acceptable COD In addition in unusually

homogeneous orrestrictive markets or for properties subject

to use-value or similar constrained value assessment low

CODs also can be anticipated- In all other cases CODs less

than percent should be considered unusual and possibly

indicative of nonrepresentative samples or the selective

reappraisal of sold parcels The COD standards in table

2-3 may not be applicable to property strata in unique

depressed or rapidly changing markets In such cases

assessment administrators may be able to develop target

standards based on an analysis ofpast performance or results

in similar markets elsewhere Such an analysis can be based

on ratio study results for the past five years or more

112.3 Uniformity among Strata

Although the goal is to achieve an overall level of ap

praisal equal to 100 percent of the legal requirement

ensuring uniformity in appraisal levels among strata is

also important The level of appraisal of each stratum

class neighborhood age group market areas and the

like should be within percent of the overall level of ap

praisal of the jurisdiction For example if the overall level

of appraisal
of the jurisdiction is 1.00 but the appraisal

level for residential property is 0.93 and the appraisal

level for commercial property
is 1.06 the jurisdiction is

not in compliance with this requirement This test should

be applied only to strata subject to compliance testing

The oversight agency can conclude that this standard has

been met if 95 percent two-tailed confidence intervals

about the chosen measures of central tendency for each

of the stratum fall within percent of the overall level of

appraisal calculated for the jurisdiction Using the above

example if the upper
confidence limit for the level of

residential property is 0.97 and the lower confidence limit

for commercial property is 1.01 the two strata are within

the acceptable range

11.2.4 Vertical Equity

PRDs should be between 0.98 and 1.03 The reason this

range is not centered on 2.00 relates to an inherent upward
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bias in the arithmetic mean numerator in the PRD that

does not equally affect the weighted mean denominator in

the P1W When samples are small have high dispersion

or include properties with extreme values the PRD may
not provide an accurate indication of assessment regres

sivily or progressivity Similar considerations apply to

special-purpose real property and to personal property It

is good practice to perform an appropriate statistical test

for price-related biases before concluding that they exist

see table 1-2 in Part

11.3 Natural Disasters and Ratio Study

Standards

Natural disasters such as earthquakes floods and hur

ricanes can have substantial impact on the conduct of

ratio studies and the interpretation and use of the results

and in general they

increase the difficulty of accurately identifying the

physical and economic characteristics of property

on the dates of sale/lease and the date of appraisal

increase the difficulty of producing sufficiently

reliable appraised values numerators

decrease the availability of usable sales and other

market data

increase the difficulty of identifying and obtaining

such usable data

increase the difficulty of producing sufficiently

reliable independent appraisals

increase the difficulty of accurately matching

the characteristics of numerators with those of

denominators

These potential problems can result from extraordinary

changes in market conditions and in the physical and

economic characteristics of property between the dates of

sale/lease and the date of appraisal As result ofthese po
tential problems number of unreliable sample properties

may need to be voided and usable sample sizes can be re

duced significantly Allof these thctors should be considered

when ratio study standards are applied to ratio study results

from areas substantially affected by natural disasters but

such consideration must not result in unwarranted relaxation

of applicable standards When faced with such situations

oversight agencies must use informed reasoned judgment

and common sense to produce sufficiently reliable ratio

study based upon the best information available

12 Personal Property Studies

Most personal property ratio studies performed by over

sight agencies are performed for equalization purposes

Because indirect equalization in particular requires overall

estimation of value it is imperative for these ratio studies

to focus on large accounts

36

Horizontal equity requires similar levels of appraisal

between real and personal property Sales data for per

sonal property are difficult to obtain and analyze because

markets for personal property are generally less visible

and more difficult to follow than real property markets

Therefore performance reviews and appraisal ratio studies

should be used in place of sales ratio studies to determine

the quality of appraisal of personal property The perfor

mance review does not quantify assessment conditions but

can determine general assessment quality The appraisal

ratio study can be used to determine the level and unifor

mity of assessment for personal property

121 The Performance Review

The performance review is an empirical study that evalu

ates the assessment method used and the ability of the

jurisdiction to meet its legal requirement in the assessment

of personal property This type of study can be used to

allocate tax dollars in multijurisdictional funding calcula

tions or equalization by assuming thatjurisdictions passing

the performance review are assessing personal property

at the general level of other classes of property analyzed

with ratio studies

12.1.1 Discovery

The jurisdiction must have the ability to discover the

owners or users of taxable personal property within the

jurisdiction This is accomplished using phone books

business/occupational licenses listings sales tax rolls and

field reviews see IAAO Course 500 The Assessment of

Personal Property and Standard on Personal Property

Valuation 2005 for complete list

12.1.2 Valuation

Personal property is valued by using acceptable schedules

and methods including depreciation schedules published

by nationally recognized valuation finns market data

from published valuation guides and other generally ac

cepted valuation methods and acceptable adjustments see

Standard on Valuation of Personal Property

121.3 Verification

Inclusiveness of personal property returns and reports

should be verified by an audit program The audit program

should focus on larger and complex accounts however it

also should include randonily selected accounts The audit

program should provide coverage of the entire tax base

regardless of the jurisdictions reappraisal cycle

12.1.4 Forms and Renditions

Comprehensive forms supplied by the assessment authority

should allow the taxpayer to disclose fully all assessable

personal property The tax laws should require mandatory

compliance with meaningful penalties for noncompliance

SBE Adoption HearIng 3-1-10 Page 54

Jt.App.498



12.2 Appraisal Ratio Studies for Personal

Property

The appraisal ratio study produces an estimate of the level

of assessment of personal property by developing ratio

for property that is on the tax roll through the use of ap
praisals The level of assessment determined in this way

can be adjusted downward to account for property that

has not been assessed

12.21 Assessment 1ado for Personal Property

Personal property market values are usually derived from

appraisals using replacement cost new less depreciation

RCNLD approach see IAAO Course 500 comparison

ofthe depreciation schedules in use to nationally accepted

schedules would enable the calculation ofa ratio for prop

erty on the roll statistically sound process should be

used to select sample that is representative of personal

property on the tax rolls Such sample can be parcel- or

value-based depending on the intended use of the ratio

study in indirect or direct equalization

12.2.2 Stratification

Proper stratification ofpersonal properly accounts should be

done forgreater statistical accuracy Strata should be based

on the type and value of personal property accounts

Stratification by type of account should occur first Per

sonal
propcrty accounts can be divided into residential

motor vehicles boats aircraft and the like agriculture

and business accounts Further stratification can occur in

residential and agricultural accounts but is necessary in

business or commercial accounts Business accounts are

usually stratified by size into minimum of four groups

Value ranges for these groups should be derived from the

value ranges in the local market One example would be

small less than $250000 medium $250000 to $1 mil

lion moderate $l-$5 millionand large greaterthan $5

millionIndividual size of account can be determined by

value on the prior-year personal properly roll

ST DARD ON RATIO STIJDIES2007

12.2.3 Property Escaping Assessment

Personal property is particularly prone to escaping as

sessment Some determination should be made about the

portion oftaxable personal property not on the assessment

roll However estimates based on national averages are

less meaningful at the local jurisdictional level

12.2.3.1 Identifying Personal Property Owners and

Users Not on the Roll

Discovery tools can be used to determine accounts not

on the roll for sample area or group Once the extent

of the problem is identified projection can be made of

the percentage of personal property not identified on the

assessment roll

12.2.3.2 Identifying Personal Property Not Included in

Taxpayer Returns/Reports

The accepted method of determining the property omit

ted in taxpayer returnslreports is to audit the account

see JAAO workshops on auditing The audit rcsuhs are

applied back to the account value The resulting fraction

is property that is escaping taxation within that particular

personal property account If appropriate sampling tech

niques are used in selecting the accounts for audit the

resulting ratio is applied to the total roll to help determine

the pcrcentage of personal property escaping assessment

within the jurisdiction

12.2.4 Computing the Level ofAppraisal

The overall ratio is then determined by reducing the valu

ation ratio by the percent of property wholly or partially

escaping taxation For example if the appraisal level is

found to be 90 percent and it is determined that percent

of personal property is escaping assessment then the

corrected level of assessment is the appraisal level times

the percentage
of personal property assessed 0.90

0.05 0.855 For indirect equalization this calculation

would result in higher equalized value
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Absolute value The value of number or variable re

gardless of its sign For example and minus both

have an absolute value of The mathematical symbol

for absolute value is one vertical bar on each side of the

number in question for example 131

Accuracy The closeness of measurement computation

or estimate to the true exact or accepted value Accuracy

also can be expressed as range about the true value See

also precision and statistical accuracy

Adjusted sale price The sale price that results from ad

justments made to the stated sale price to account for the

effects of time personal property fmancing or the like

Appraisal The aàt or process of developing an opinion

of value an opinion of value USPAP 1999 The act of

estimating the money value of property the money value

of property as estimated by an appraiser

Appraisal date The date as of which propertys value

is estimatecL See also assessment date

Appraisal ratio The ratio of the appraised value to

an indicator of market value By extension an esti

mated fractional relationship between the appraisals and

market values of group of properties See also level of

appraisal

Appraisal ratio study ratio study using independent

expert appraisals as indicators of market value

Appraisal-sale price ratio The ratio of the appraised

value to the sale price or adjusted sale price ofaproperty

simple indication of appraisal accuracy

Appraised value The estimate of the value of
property

before application of any fractional assessment ratio

partial exemption or other adjustments

Arithmetic mean measure of central tendency The

result of adding all the values of variable and dividing

by the number of values For example the arithmetic mean

of35and lOis l8dividedby3or6

Array An ordered arrangement of data such as listing

of sales ratios in order of magnitude

Assessed value value set on real state and personal

property by government as basis for levying taxes

The monetary amount at which property is put on the

assessment roll for purposes of computing the tax levy As
sessed values differ from the assessors estimate of actual

market value for four major reasons fractional assessment

ratios partial exemptions preferential assessments and

decisions by assessing officials to override market value

Assessment In general the official acts of determin

ing the amount of the tax base As applied to property

taxes the official act of discovering listing and apprais

ing property whether performed by an assessor board

of review or court The value placed on property in

the course of such act

Assessment-appraisal ratio The ratio of the assessed

value of property to an independent appraisal

Assessment date The status date for tax purposes Ap
praised values reflect the status of the property and any

partially completed construction as of this date

Assessment progressivity regresslvity An appraisal

bias such that high-value properties are appraised higher

or lower than low-value properties in relation to market

values See also price-related dIfferential

Assessment ratio The fractional relationship of an

assessed value to the market value of the property
in

question By extension the fractional relationship of

the total of the assessment roll to the total market value

of all taxable property in jurisdiction See also level of

assessment

Assessment-sale price ratio The ratio of the assessed value

to the sale price or adjusted sale price of property

Assessor The head of an assessment jurisdiction Asses

sors can be either elected or appointed In this standard the

term is sometimes used collectively to refer to all assess

ment officials charged with administering the assessment

fUnction The public officerormember of public body

whose duty it isto make the original assessment

Average deviation The arithmetic mean of the absolute

deviations of set of numbers from measure of central

tendency such as the median Taking absolute values is

generaLly understood without being stated The average

deviation of the numbers and 10 about their median

is The average deviation is used in

computing the coefficient of dispersion COD
Bias type of nonsampling error in which calculated

statistic differs systematically from the population param

eter process is biased if it produces results that vary

systematically with some factor that should be irrelevant

In assessment administration assessment progressivity

regressivity is one kind of possible bias

Bootstrap computer-intensive method of statistical

inference that is based on repeated resampling of data

to provide more information about the population charac

teristics The bootstrap is data-driven procedure that is
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particularly useful for confidence interval approximation

when no traditional formulas are available or the sample

has been drawn from population that does not con rorrn

to the normal distribution

CAMA See computer-assisted mass appraisal

Central tendency The tendency of most kinds of data

to cluster around some typical or central value such as the

mean or median By extension any or all such statistics

Some kinds of data however such as the weights of cars

and trucks may cluster about two or more values and in

such circumstances the meaning of central tendency be

comes unclear This may happen in ratio studies in which

two or more classes of property are combined

Class set of items defined by common characteristics

In property taxation property classes such as residential

agricultural and industrial may be defined In assess

ment building classification systems based on type of

building design quality of construction or structural type

are common In statistics predefmed category into

which data may be put for further analysis For example

ratios may be grouped into the following classes less than

0.500 0.500 to 0.599 0.600 to 0.699 and so forth

COD See coefficient of dispersion

Coefficient of concentration The percentage of observa

tions falling within specified percentage say 15 percent

of measure of central tendency

Coefficient of dispersion COD The average deviation

of group of numbers from the median expressed as

percentage of the median In ratio studies the average

percentage deviation from the median ratio

Coefficient of variation COY standard statistical

measure of the relative dispersion of the sample data about

the mean of the data the standard deviation expressed as

percentage of the mean

Computer-assisted mass appraisal CAMA process

that uses system of integrated components and software

tools necessary to support the appraisal of universe of

properties through the use of mathematical models that

represent the relationship between property values and

supply/demand factors

Confidence interval range of values calculated from

the sample observations that are believed with particu

lar probability to contain the true poj5ulation parameter

mean median COD The confidence interval is not

measure of precision for the sample statistic or point

estimate but measure of the precision of the sampling

process see relIability

Confidence level The degree of probability associated

with statistical test or confidence interval commonly 90
95 or 99 percent For example 95 percent confidence

interval implies that were the estimation process repeated

again and again then 95 percent of the calculated intervals

would be expected to contain the true population measure

such as the median mean or COD

Contributory value The amount component ofa property

contributes to the total market value For improvements

contributory value must be distinguished from costs

COY See coefficient of variation

Date of sale date of transfer The date on which the

sale was consummated This is considered to be the date

the deed or other instrument of transfer is signed The

date of recording can be used as proxy
if it is not unduly

delayed as it would be in land contract

Direct equalization The process of converting ratio study

results into adjustment factors trends and changing locally

detemiined appraised or assessed values to more nearly

reflect market value or the legally required level of assess

ment See a/so equalization and indirect equalization

Dispersion The degree to which data are distributed either

tightly or loosely around measure of central tendency

Measures of dispersion include the range average de

viation standard deviation coefficient of dispersion and

coefficient of variation

Distribution-free statistics set of robust nonparamet

nc methods whose interpretation or reliability does not

depend on stringent assumptions about the distribution

of the underlying population from which the sample has

been drawn See also parametric statistics

Equalization The process by which an appropriate gov

ernmental body attempts to ensure that property under its

jurisdiction is assessed at the same assessment ratio or at

the ratio or ratios required by law Equalization can be

undertaken at many different levels Equalization among

use classes such as agricultural and industrial property

can be undertaken at the local level among properties in

school district and transportation districs equalization

among counties is usually undertaken by the state to ensure

that its aid payments are distributed fairly See also direct

equalization and indirect equalization

Exploratory data analysis That part of statistical practice

concerned with reviewing the data set to isolate structures

uncover patterns or reveal features that may improve the

confirmatory analysis

Fixture An asset that has become part of real estate

through attachment in such manner that its removal

would result in loss in value to either the asset or the

real estate to which the asset is affixed

Fractional assessments Assessments that by law or by

practice have assessment ratios different from Usually

the assessment ratio is less than land if assessment biases

are present different classes of property may have differ

ent fractional ratios
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Frequency distribution table or chart showing the

number or percentage of observations falling in the

boundaries of given set of classes Used in ratio studies

to summarize the distribution of the individual ratios See

also class and histogram

Histogram Abar chart or graph of frequency distribution

in which the frequencies of the various classes are indicated

by horizontal or vertical bars whose lengths are proportional

to the number or percentage of observations in each class

Hypothesis statement in inferential statistics the truth

of which the analyst is interested in determining

Independent appraisal An estimate of value using

model different from that used for assessment purposes

Independent appraisals are used to supplement sales in

sales ratio studies or in appraisal ratio studies

Indirect equalization The
process of computing hypo

thetical values that represent the oversight agencys best

estimate of taxable value given the legally required level

ofassessment or market value indirect equalization allows

proper distribution of intergovernmental transfer pay
ments between state or provincial and local governments

despite different levels of appraisal between jurisdictions

or properly classes See also equalization mid direct

equalization

Interquartlle range IQU The result obtained by subtract

ing the first quartile from the third quartile By definition

50 percent of the observations fall within the IQR

Land contract An executors contract for the purchase

of real property under the terms of which legal title to the

property is retained by the vendor until such time as all

conditions stated in the contract have been fulfilled com

monly used for installment purchase of real property

Level of appraisal The common or overall ratio of ap

praised values to market values Three concepts are usually

of interest the level required by law the true or actual

level and the computed level based on ratio study

Level of assessment The common or overall ratio of as

sessed values to market values See also level of appraisal

Note The two terms are sometimes distinguished but

there is no convention determining their meanings when

they are Three concepts are commonly of interest what

the assessment ratio is legally required to be what the

assessment ratio for the population actually is and what

the assessment ratio for the population seems to be on the

basis of sample and application of inferential statistics

When level ofasseasment is distinguished from assessment

ratio level of assessment usually means either the legal

requirement or the true ratio and assessment ratio usually

means the true ratio or the sample statistic

Margin of error measure of the uncertainty associated

with statistical estimates ofa parametet It is typically linked

to consumer surveys or political poll questions margin of

DARD ON RATIO STUDIES2007

error is key component of confidence interval It reports

plus or minus percentage or proportion quantity in

confidence interval at specified level ofprobability typi

cally 95 percent See also confidence Interval

Market value The major focus of most real property

appraisal assignments Both economic and legal defini

tions of market value have been developed and refined

current economic definition agreed upon by agencies

that regulate federal financial institutions in the United

States is The most probable price in terms of money

which property should bring in competitive and open

market under all conditions requisite to fair sale the

buyer and seller each acting prudently and knowledgeably

and assuming the price is not affected by undue stimulus

Implicit in this definition is the consumnmtion of sale as

of specified date and the passing of title from seller to

buyer under conditions whereby The buyer and seller are

typically motivated Both parties are well informed or well

advised and acting in what they consider their best inter

ests reasonable time is allowed for exposure in the open

market Payment is made in terms of cash in United States

dollars or in terms of financial arrangements comparable

thereto The price represents the normal consideration for

the property sold unaffected by special or creative financ

ing or sales concessions granted by anyone associated with

the sale See USPAP for additional comments

Mass appraisal The process of valuing universe of

properties as of given date using standard methodology

employing common data and allowing for statistical test

ing see USPAP

Mean See arithmetic mean

Median measure of central tendency The value of the

middle item in an uneven number of items arranged or

arrayed according to size the arithmetic average of the

two central items in an even number of items similarly

arranged

Median absolute deviation The median of the absolute

deviations from the median In symmetrical distribution

the measure approximates one-half the IQR

Median percent deviation The median of the absolute

percent deviations from the median calculated by divid

ing the median absolute deviation by one-hundredth of

the median

Nonparametrie statistics See distribution-free

statistics

Nonsampling error The error reflected in ratio study

statistics from all sources other than sampling error While

nonsampling error is unavoidable due to the inefficiencies

inherent in real property markets Ihe imperfections of the

appraisal process and the imperfections ofconducting in

tio studies all practicable steps must be taken to minimize

nonsampling error in ratio studies

41
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Normal distribution theoretical distribution often ap

proximated iii real world situations It is symmetrical and

bell-shaped 68 percent of the observations occur within

one standard deviation of the mean and 95 percent within

two standard deviations of the mean

Observation One recording or occurrence of the value

of variable for example one sale ratio among sample

of sales ratios

Outliers Observations that have unusual values that is

differ markedly from measure of central tendency Some

outliers occur naturally others are due to data errors

Parameter Numerical descriptive measure of the popula

tion for example the arithmetic mean or standard deviation

Parameters are generally unknown and estimated from

statistics calculated from sample of the population

Parametric statistics Statistics whose interpretation or

reliability depends on the distribution of the underlying

data See also distribution-free statistics

Percentile The values that divide set of data into speci

fied percentages when the data are az-rayed in ascending

order The tenth percentile includes the lowest 10 percent

of the values the twentieth percentile includes the lowest

20 percent of the values and so forth

Personal property See property

Plottage value The excess of the value of large parcel

of land formed by assemblage over the sum of the values

of the unassembled parcels

Point estimate single numerical value that can be used to

estimate population parameter It is calculated on the basis

ofinformation collected from sample Point estimates are

generally constructed to provide the best unbiased estimate

of the population parameter consistent with the sample data

However the point estimate is only an estimate and is un

likely to have the same value as the population parameter

See Confidence interval and Reliability for discussion

of precision of the saniphng process

Points Prepaid interest on loan one point is equal to

percent of the amount of the loan It is common to deduct

points in advance of the loan so that an individual pays

interest on 100 percent of the loan but gets cash on say

only 99 percent

Population All the items of interest for example all the

properties in ajurisdiction or neighborhood all the observa

tions in data set from which sample may be drawn

Precision The level of detail in which quantity or value

is expressed or represented It can be characterized as the

number of digits used to record measurement high

level of represented precision may be used to imply

greater level of accuracy however this relationship may
not be true Precision also relates to the quality of an opera

tion or degree otreftnernentby which results are obtained
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method of measurement is considered precise ifrepeated

measurements yield the same or nearly the same numeric

value See also accuracy and statistical precision

PR See price-related differential

Price The amount asked offered or paid for property

See USPAP for additional comments

Price-related differential The mean divided by the

weighted mean The statistic has slight bias upward

Price-related differentials above 1.03 tend to indicate

assessment regressivity price-related differentials below

0.98 tend to indicate assessment progressivity

Progressivity See assessment progressivlty regres

sivity

Property An aggregate of things or rights to things These

rights are protected by law There are two basic types
of

property
real and personal Real property consists of the

interests benefits and rights inherent in the ownership

of land plus anything permanently attached to the land or

legally defmed as immovable the bundle of rights with

which ownership of real estate is endowed To the extent

that real estate commonly includes land and any perma

nent improvements the two terms can be understood to

have the same meaning Also called realty Personal prop

erty is defined as those items that generally are movable

or all items not specifically defined as real property Many

states include as personal property
the costs associated

with placing personal property
in service such as sales

tax freight and installation Installation items include

but are not limited to wiring foundations hookups and

attachments Two commonly used tests for distinguishing

real and personal property are the intent of the parties

and whether the item may be removed from the real

estate without damage to either

Qualified sale Aproperty transfer that satisfies the condi

tions of valid sale and meets all other technical criteria

for inclusion in ratio study sample If property has

undergone significant changes in physical characteristics

use or condition in the period between the assessment

date and sale date it would not technically qualify for

use in ratio study

Quartiles The values that divide set of data into four

equal parts when the data are arrayed in ascending order

The first quartile includes the lowest quarter of the data the

second quartile the second lowest quarter and so forth

Random sample sample of items selected from

population in such way that each sample of the same

size is equally likely This also includes the case in which

each element in the sample has an equal chance of being

selected

Range The maximum value of sample minus the

minimum value The difference between the maximum

and minimum values that variable may assume
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Ratio study study of the relationship between ap
praised or assessed values and market values Indicators

of market values may be either sales sales ratio study

or independent expert appraisals appraisal ratio study

Of common interest in ratio studies are the level and uni

formity of the appraisals or assessments See also level

of appraisal and level of assessment

Real property See property

Regressivity See assessment progressivity regressiv

ity

Regressivity index See price-related differential

Reliability In sampling process the extent to which

the process yields consistent population estimates Ratio

sifidies typically are based on samples Statistics derived

from these samples may be more or less likely to reflect

the true condition in the population depending on the reli

ability of the sample Representativeness sample size and

sample uniformity all contribute to reliability Formally

reliability is measured by sampling error or the width of

the confidence interval at specific confidence level rela

tive to the central tendency measure

Representative sample sample of observations from

larger population of observations such that statistics

calculated from the sample can be expected to represent

the characteristics of the population being studied

Sale prIce The actual amount of money exchanged

for unit of goods or services whether or not established

in free and
open market An indicator of market value

LooseLy used synonymously with offering or ask

ing price

Sale ratio The ratio of an appraisal or assessed value to

the sale price or adjusted sale price of property

Sales chasing Sales chasing is the practice of using the sale

of property to trigger reappraisal of that property at or

near the selling price If sales with such appraisal adjust

ments are used in ratio study the practice causes invalid

uniformity results and causes invalid appraisal level results

unless similar unsold parcels are reappraised by method

that produces an appraisal level for unsold properties equal

to the appraisal level of snld properties By extension

any practice that causes the analyzed sample to misrepresent

the assessment pertbrmance for the entire population as

result ofacts by the assessors office subtle possibly in

advertent variety ofsales chasing occurs when the recorded

property characteristics of sold propertits are differentially

changed relative to unsold properties Then the application

of uniform valuation model to all properties results in the

recently sold properties being more accurately appraised

than the unsold ones

Sales ratio study ratio study that uses sales prices as

proxies for market values

DARD ON RATIO STUDIES2007

Sample set of observations selected from population

If the sample was randomly selected basic concepts of

probability may be applied

Sampling error The error reflected in ratio study statistics

that results solely from the fact that sample of the popula

tion is used rather than census of the population

Scatter diagram or scatter plot graphic means of

depicting the relationship or cohelation between two vail

ables by plotting one variable on the horizontal axis and

one variable on the vertical axis Often in ratio studies it

is informative to determine how ratios are related to other

variables variable ofinterest is plotted on the horizontal

axis and ratios are plotted on the vertical axis

Significance measure of the probability that an event

is attributable to relationship rather than merely the

result of chance

Skewed The quality of frequency distribution that

makes it
asymmetrical Distributions with longer tails

on the right than on the left are said to be skewed to the

right or to be positively skewed Distributions with longer

tails to the left are said to be skewed to the left or tn be

negatively skewed

Standard deviation The statistic calculated from set

of numbers by subtracting the mean from each value and

squaring the remainders adding together all the squares

dividing by the size of the sample less one and taking the

square root of the result When the data are normally dis

tributed the percentage of observations can be calculated

within any number of standard deviations of the mean from

normal probability tables When the data are not normally

distributed the standard deviation is less meaningful and

the analyst should proceed cautiously

Standard error measure of the precision of measure

of central tendency the smaller the standard error the

more reliable the measure of central tendency Standard

errors are used in calculating confidence interval about

the arithmetic mean and the weighted mean The standard

error of the sample mean is the standard deviation divided

by the square root of the sample size-

Statistical accuracy The closeness between the sta

tistical estimate and the true but unknown population

parameter value it was designed to measure It is usually

characterized in terms oferror or the potential significance

of error and can be decomposed into sampling error and

nonsampling error components Accuracy can be specified

by the level of confidence selected for statistical test

See also accuracy

Statistical precision reference to how closely the sur

vey results from sample can reproduce the results that

would be obtained from the entire population complete

census The amount by which sample statistic can vary

from the true population parameter is due to error Even
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if all the sample data are perfectly accurate random

sampling error affects statistical precision measured

by the standard error or standard deviation The disper

sion of ratios in the population and the sample size have

controlling influence over the precision of any statisti

cal estimate When the reliability of statistical measure

is being evaluated narrower confidence intervals have

greater precision See also precision

Statistics Numerical descriptive data calculated from

sample for example the median mean or COD Statis

tics are used to estimate corresponding measures termed

parameters for the population

Stratify To divide for purposes of analysis sample of

observations into two or more subsets according to some

criterion or set of criteria

Stratum strata p1. class or subset that results from

stratification

Time-adjusted sale price The price at which property

sold adjusted for the effects of price changes reflected

in the market between the date of sale and the date of

analysis

Trimmed mean The arithmetic mean of data set identi

fled by the proportion of the sample that is trimmed from

each end of the ordered array For example 10 percent

trimmed mean of sample of size ten is the average of the

eight observations remaining after the largest and smallest

observations have been removed

Value The relationship between an object desired and

potential owner the characteristics of scarcity utility

desirability and transferability must be present for value

to exist Value may also be described as the present

worth of future benefits arising from the ownership of

real or personal property The estimate sought in

valuation Any number between positive infinity and

negative infinity

Variable An item of observation that can assume various

values for example square feet sales prices or sales ra

tios Variables are common ly described by using measures

of central tendency and dispersion

Weighted mean weighted average An average in which

each value is adjusted by factor reflecting its relative

importance in the whole before the values are summed

and divided by their number

Weighted mean ratio Sum of the appraised values

divided by the sum of the sales prices or independent

estimates of market value which weights each ratio in

proportion to the sale price or independent estimate of

market value
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Appendix Saks Validation Guidelines

A.1 Sources of Sales Data

The best sources of sales data are copies of deeds or real

estate transfer affidavits containing the full consideration

and other particulars of the sale Assessing officers in

jurisdictions without laws mandating full disclosure

of sales data to assessing officials work under severe

handicap and should seek legislation that provides for

such disclosure

Real estate transfer documents These documents

are copies of deeds and land contracts

copies of real estate transfer affidavits and

closing statements

Buyers and sellers Buyers and sellers of real

property can be contacted directly to secure or

confirm sales data Means of contact include

sales questionnaires telephone interviews and

personal interviews

Third-party sources Third-party sources include

multiple listing agencies real estate brokers and

agencies government and private fee appraisers

attorneys appraisal organizations and others Of

particular value are those individuals or agencies

that publish lists of sales or provide sales in an

electronic format

A.2 Information Required

The following data are needed to make any necessary ad

justments to sales prices compute sales ratios and update

ownership information

Pull consideration involved This is the total

amount paid for the property including the cash

down payment and amounts financed The sale

price is the most essential item of information

concerning the sale and its accuracy must be

carefully scrutinized In many jurisdictions it is

common practice in deeds of
conveyance to state

considerations in such terms as one dollar plus

other due and just considerat ion These amounts

are rarely the actual selling price and should be

ignored in favor of information from the buyer

and seller or other reliable source

Names of buyer and seller This information

permits the assessor to maintain current record

of the owners of all property in the jurisdiction

Transfer documents often refer to the buyer as

the grantee or transferee and to the seller as the

grantor or transferor

Addresses phone numbers and other contact

information of buyer and seller or their legal

designee This information helps to identify more

positively the parties to the sale If the buyer will

not reside at the property the buyers address

may be needed for future correspondence If

the seller has established new address this

information will aid the assessor in contacting the

seller regarding the sale

Relationship of buyer and seller It is important

to know whether the buyer and seller are related

individuals or corporate affiliates because such

sales often do not reflect market value

Legal description address and parcel identifier

If each parcel is assigned unique parcel

identifier and if this number is noted on the

document at the time it is recorded then the

assessor can locate the parcel in the files directly

If not the legal description or street address is

essential to locate the parcel

Type of transfer It is crucial to identify whether

or not sale is an arms-length transfer

Therefore if the sources of sales data do not

include copies of deeds the type of deed should

be specifically required

Time on the market Sales that have been exposed

to the open market too long not long enough or

not at all may not represent
market value

Interest transferred The appraiser must identify

whether or not the entire bundle of rights fee

simple to the property has transferred For

example in some transactions only life tenancy

life estate may be conveyed or the seller

may retain mineral or other rights to the property

Similarly the sale price of property encumbered

by long-term lease may not reflect the market

value of the fee simple estate in the property

Type offlnanctng In analyzing the sale it is

helpful to know the amount of down payment

the type remaining amount and interest rates

of notes secured by mortgages or deeds of trust

assumed by the buyer and the value of any

stocks bonds notes or other property passed to

the seller It is also important to know whether

the sale conveys title to the property or that it is

land contract in which title is not conveyed until

some time in the future typically several years

10 Persona/property sales ratio study requires

knowledge of the amount paid for the real
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property The sale document ideally would note

the type and value of any significant personal

property items included in the transaction

Date of transfer This is the date on which the

sale was closed or completed The date the deed

or other transfer document was recorded can be

used as surrogate provided there was no undue

delay in the recording If there has been delay

recording the date of the deed or transfer

instrument should be used

12 Instrument number This number as well as the

record or deed book and page indicates where

the deed is located in the official records and thus

can be important in researching sales or leases

and identifying duplication

The data noted above should be maintained in separate

data file or the sale history file component of CAMA
system In addition the file should include additional

information useful for stratification and other analytical

purposes Sales data files should reflect the physical char

acteristics of the property when sold If significant legal

physical or economic changes have occurred between the

sale date and the assessment date the sale should not be

used for ratio studies The sale may still be valid for mass

appraisal modeling by matching the sale price against the

characteristics that existed on the date of sale

A.3 Confirmation of Sales

3.1 Importance of Confirmation

The usefulness of sales data is directly related to the

completeness and
accuracy of the data Sales data should

be routinely confirmed or verified by contacting buy

ers sellers or other knowledgeable participants in the

transaction In general the fewer the sales in stratum

the less conmwn or more complex the type of property

and the more atypical the sale price the greater the effort

should be to confirm the particulars ofthe sale With larger

sample sizes it may be sufficient to confirm single-family

residential sales by audit or exception

A.3.2 Methods of Confirmation

In general the completeness and accuracy of sales data

are best confirmed by requesting the particulars of sale

from parties to the sale If transfer document is not re

quired questionnaires after the sale can be used sales

questionnaire which requests the type of information

listed in SectionA.2 is one practical means of confirming

sales Telephone or personal interviews can be more com

prehensive than mailed questionnaires Forms with space

to record the same types of information should be used

for such interviews Appendix contains model sale

confirmation questionnaire additional sample sales ques

tionnaires and interview forms can be found in Improving

Real Property Assessment l978 95104fl

48

Mailed sales questionnaires should be as concise as pos

sible and should include

postage-paid return envelope

official stationery

purpose of the questionnaire

contact person

authorized signature

Forms designed for telephone interviews should include

the name and phone number of the contact person Such

forms also should include the date and name of the per

son conducting the interview along with the number of

attempts made to contact party to the sale

A.4 Screening Sales

Sales used in ratio study must be screened to determine

whether they reflect the market value of the real property

transferred Specific objectives of sales screening are as

follows

to ensure that sales prices reflect to the maximum

extent possible only the market value of the real

property transferred and not the value of personal

property financing or leases

to ensure that sales that occurred only during the

period of analysis are used

to ensure that sales are excluded from the ratio

study only with good cause e.g when they

compromise the validity of the study

Every arms-length open-market sale that appears to

meet the conditions of market value transaction should

be included in the ratio study unless one of the following

occurs

Data for the sale are incomplete unveriflable or

suspect

The sale fails to pass one or more specific tests of

acceptability

sufficiently representative sample of sales that

occurred during the study period can be randomly

selected to provide sufficiently reliable statistical

measures

The sales reviewer should take the position that all sales are

candidates as valid sales for the ratio study unless sufficient

and compelling information can be documented to show

otherwise If sales are excluded without substantiation

the study may appear to be subjective Reason codes can

be established for invalid sales

No single set of sales screening rules or recommendations

can be universally applicable for all uses of sales data

or under all conditions Sales screening guidelines and

procedures should be consistent with the provisions ofthe
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value definition applicable to the jurisdiction Appraisers

must use their judgment but should not be arbitraiy To

help analysts make wise and uni form judgments screening

procedures should be in writihg Each sales analyst should

be thoroughly familiar with these procedures as well as

with underlying real estate principles Tomberlin 2001

A.4.l Sales Generally invalid for Ratio

Studies

The following types of sales are often found to be invalid

for ratio studies and can be automatically excluded un
less larger sample size is needed and further research

is conducted to determine that sales are open-market

transactions

Sales involving government agencies and public

utilities Such sales can involve an element of

compulsion and often occur at prices higher than

would otherwise be expected

Sales involving charitable religious or

educational institutions sale to such an

organization can involve an element of

philanthropy and sale by such an organization

can involve nominal consideration or restrictive

covenants

Sales involving financial institutions sale in

which the lienholder is the buyer can be in lieu of

foreclosure or judgment and the sale price can

equal the loan balance only

Sales between relatives or corporate affiliates

Sales between relatives are usually non-open-

market transactions and tend to occur at prices

lower than would otherwise be expected

Sales settling an estate conveyance by an

executor or trustee under powers granted in will

may not represent fair market value particularly

if the sale takes place soon after the will has been

filed and admitted to probate in order to satisfy

the decedents debts or the wishes of an heir

Forced sales Such sales include those resulting

from judicial order The seller in such cases is

usually sheriff receiver or other court officer

Sales of doubqful title Sales in which title is in

doubt tend to be below market value When sale

is made on other than warranty deed there is

question of whether the title is merchantable

Quit claim deeds and trustees deeds are

exaxnp les

4.2 Sales with Special Conditions

Sales with special conditions can be open-market sales

but must be verified thoroughly and used with caufton in

ratio studies

Trades In trade the buyer gives the seller one

or more items of real or personal property as all

or part of the full consideration If the sale is

pure trade with the seller receiving no money

or securities the sale should be excluded from

analysis If the sale involves both money and

traded property
it may be possible to include

the sale in the analysis if the value of the traded

property is stipulated can be estimated with

accuracy or is small in comparison to the total

consideration However transactions involving

trades should be excluded from the analysis

whenever possible particularly when the value of

the traded property appears substantial

Partial interests sale involving the conveyance

of less than the full interest in property should

be excluded from the analysis unless several

sales of partial interests in single property take

place at the same time and the sum of the partial

interests equals the fee-simple interest Then the

sum of the sales prices of the partial interests can

sometimes be assumed to indicate the sale price

of the total property At other times however the

purchase of such partial interests is analogous

to plottage value in which premium may have

been paid

Land contracts Land contracts and other

installment purchase arrangements in which title

is not transferred until the contract is fulfilled

require careful analysis Deeds in fulfillment of

land contract often reflect market conditions

several years in the past and such dated

information should be excluded from analysis

Sales data from land contracts also can reflect

the value of the financing arrangements In

such instances if the transaction is recent the

sale price should be adjusted for financing see

section A.5.2

Incomplete or unbuilt common property Sales of

condominium units and of units in planned unit

developments or vacation resorts often include an

interest in common elements for example golf

courses clubhouses or swimming pools that

may not exist or be usable on the date of sale or

on the assessment date Sales of such properties

should be examined to determine whether

prices might be influenced by promises to add

or complete common elements at some later

date Sales whose prices are influenced by such

promises should be excluded from the analysis

or the sales prices should be adjusted to reflect

only the value of the improvements or amenities

in existence on the assessment date
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Auctions In general auction sales of real property

tend to be at the lower end of the price spectrum

Auction sales that have been welt-advertised and

well-attended may be valid for consideration in

ratio studies The seller also must have the option

to set minimum bid on the
property or the right

of refusal on all bids with reserve in order for

the sale to be considered valid

A.4.3 Multiple-Parcel Sates

multiple-parcel sale is transaction involving more

than one parcel of real
property These transactions pres

ent special considerations and should be researched and

analyzed before being used in ratio studies

If the appraiser needs to include multiple-parcel sales he

or she should first determine whether the parcels are con

tiguous and whether the sale comprises single economic

unit or multiple economic units Regardless of whether

the parcels are contiguous any multiple-parcel sale that

also involves multiple economic units generally should

not be used in ratio studies because of the likelihood that

these sales include some plottage value or some discount

for economies of scale unless adequate adjustments for

these factors can be made to the sale price

4.4.4 Acquisitions or Dlvestments by Large

Property Owners

Acquisitions or divestments by large corporations pen
sion funds or real estate investment trusts REITs that

involve multiple parcels typically should be rejected fnr

ratio study purposes

4.4.5 IRS 103 Exchanges
Internal Revenue Service IRS Regulation 1031 stipulates

that investment properties can be sold on tax-deferred

basis if certain requirements are met Sale transactions that

represent Section 1031 exchanges should be analyzed like

any other commercial transaction and absent conditions

that would make the sale price unrepresentative of market

value should be regarded as valid

4.4.6 Internet Marketing

Property that sells on the Internet and meets the crite

ria of being an open-market arms-length transaction

should be included as valid transaction in ratio study

Brokerage and realty firms are using the Internet as an

additional method to advertise and market their inventory

of property

A.4.7 Inaccurate Sale Data

Sale information should never be considered absolutely

trustworthy Jurisdictions can reduce the problem by

requiring sale verification questionnaire see Appendix

There should be stattitory penalties for persons who

falsify information

A5 Adjustments to Sale Prices

Sale prices used in ratio studies may need to be adjusted

for financing assumed long- term leases personal property

gift programs and date of sale This is especially true for

nonresidential properties The real property tax is based

on the market value of real property alone as of specific

date This value may not be the same as investment value

that is the monetary value of property to particular

investor and does not include the value ofpersonal prop

erty or financing arrangements

lfadjustments for more than one purpose are to be made

they should be made in the following order

adjustments that develop or isolate the price

paid for taxable real property These include

adjustments for personal property received by

the buyer property taken in trade by the seller

the combination of partial interest sales and

incomplete or unbuilt common property

adjustments that convert the price to better

representation of the market value as of the date

of sale These include adjustments for financing

and assumed long-term leases

adjustments for differences in market value levels

between the date of sale and the date of analysis

Procedures for adjusting sales prices should be docu

mented and the adjustment factors supported by market

data These requirements imply an ongoing study of local

real estate prices interest rates and financing practices

Unsubstantiated or blanket adjustments can jeopardize

the acceptance accorded ratio study by making it ap

pear subjective

A.5.1 Adjustments for Personal Property

Sales screening includes determining the contributory

value of any significant personal property included in

the sale Personal property includes such tangibles as

machinery furniture and inventories and such intangibles

as franchises licenses and non-compete agreements.-

Ordinarily it is not necessary to consider goodwill

going-concern value business enterprise value or the

like unless the value of these intangible assets has been

itemized in sales contract or formal appraisal has been

prepared by either party

It is necessary to decide whethereach item included in the

sale should be classified as real or personal property See

Standard on Valuation ofPersonal Pmperty 2005
which provides guidance on classification of property as

real or personal
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Sale prices should be adjusted by subtracting the con tribu

tory value of personal property received by the buyer

Ordinary window treatments outdated models of free

standing appliances and common-grade used furniture

included with residential property do not usually influence

the sale price ofreal property and do not require an adjust

ment unless the items were specifically broken out in the

contract as personal property included in the sale price

lithe value of personal property appears to be substantial

10 percent for residential 25 pervent for commercial

the sale should be excluded as valid sale in statistical

analysis unless the sample size is small

A.5.2 Adjustments for Financing

When financing reflects prevailing market practices and

interest rates sales prices require no adjustment for financ

ing Adjustments should be considered in the following

mstances

The seller and lender are the same party and

financing is not at prevailing market rates

The buyer assumes an existing mortgage at

non-market interest rate As with personal

property the preferred means of adjusting for

financing is by individual parcel In this instance

and no above downward adjustments are

warranted when the loan appears to be well

secured and the contract interest rate is less than

the market interest rate or the loan appears

not to be well secured and the contract interest

rate is lower than that required by the market for

loan of equal risk The amount of adjustment

can be computed by capitalizing the difference

between monthly payments based on the required

market interest rate and those based on the actual

interest rate Market analysis using paired sales

sales of similar properties some with and some

without conventional financing or statistical

techniques can correct for such factors

The seller pays points percentage of the

loan amount Points paid by the borrower are

part of i/ic down payment and do not require

adjustment When the seller pays points the sale

price should be adjusted downward by the value

of the points

The property is sold under gift program Gift

programs are type of creative financing for

qualified buyers by certain lending institutions

that provide the buyer with additional monies to

use as part of down payment or for property

improvements This program is typically

associated with low-value properties and can

be difficult to discover without validation

questionnaire and/or telephone interview The

gift amount is added to the actual sale price of the

property however the seller is never in receipt

of the gift amount This gift amount must be

deducted from the actual sale price of the real

estate prot to statistical analysis

Adjustments for financing require data on actual and

market interest rates the amount of the loan and the term

and amortization provisions of the loan Obtaining and

properly analyzing such data as well as estimating the

extent to which the market actually capitalizes non-market

financing are difficult and time-consuming and require

specialized skills

A.5.3 Adjustments for Assumed Leases

The sale price of property encumbered by long-term

lease of at least three years
should be adjusted as fol

lows

If the contract rent differs significantly from

market rent then the sales price should be adjusted

by the difference between the present worth of the

two income streams

If the contract rent exceeds market rent the present

worth of the diftrence in the two income streams

should be subtracted from the sale price

If the contract rent is less than current market

rent the present worth of the difference in the two

income streams should be added to the sale price

A.5.4 Adjustments for Time

There should be program to track changes in price levels

over time and adjust sale prices for time as required This

step is an important component of ratio study Time ad

justments must be based on market analysis and supported

with appropriate
documentation

Valid time-adjustment techniques are as follows

tracking sales and appraisal ratios over time

including date-of-sale as variable in regression or

feedback models

analyzing re-sales

comparing per-unit values over time in

homogeneous strata such as subdivision or

condominium complex

isolating the effect of time through paired sales

analysis

statistically supported time trend analysis studies

These techniques are discussed in Gloudemans 1990

1999 Property Appraisal and Assessment Adininistra

lion IAAO 1990 Appendix 5-3 and Improving Real

Property Assessment IAAO 1978 section 4.6 If sales

prices have generally been rising ratios for sales that
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occurred after the assessment date tend to understate the

overall level of appraisal Similarly sales ratios for sales

that occurred before the assessment date tend to overstate

the level of appraisal If prices are generally declining an

opposite pattern results When tracking ratios over time

using the inverse ratio technique for determining time

adjustments it is important that ratios for chased sales be

excluded since there is no cprrelation of such sales ratios

with the date of safe

Changes in price levels should be monitored and time

adjustments made by geographic area and type ofproperty

because different segments of the market tend to change

in value at different rates

Oversight agencies can make any appropriate time adjust

ments after making all other adjustments

A.5.5 Other Adjustments

Adjustments to sales prices should not be nmde for real

estate sales and brokerage commissions closing costs

such as attorneys fees transfer taxes and title insurance

and current or delinquent property taxes Exceptions to this

general rule occur when the buyer agrves to pay real estate

commissions and delinquent property taxes in which case

the amounts of the payments should be added to the sale

price if not already included in the sale amount Other

exceptions occur when the seller agrees to pay expenses

normally paid by the buyer Such expenses include loan

origination fees and repair allowances Loan origination

fees paid by the seller should be deducted from the sale

price Repair allowances should be deducted from the

sales price only if the property was in an unrepaired state

on the appraisal date but sold at higher price reflecting

the value of the repairs If the sale occurred before the

appraisal date and the repairs were made prior to that

date no adjustment should be made Knight Miceli and

Sirmans 2000

A.56 Special Assessments

Special assessments are used to finance capital improve

nients or provide services adjacent to the properties they

directly benefit Typically the property owner is obligated

to make annual payments of principal and interest to lo

cal unit of government over specified number of years

The sale price of property encumbered by special

assessment can require adjustment if the current balance

of the defrayed amount is significant The sale price can

be adjusted upward to account for this lien If the effect

on market value is significant and can be ascertained an

adjustment should be made
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Appendix Outlier Trimming Guidelines

6.1 Identification of Ratio Outliers

It is first necessary to determine procedure to identify

outliers Outlier identification based on the interquartile

range IQR uses order statistics see table B-i and has

been shown to be robust for wide variety ofdistributions

lglewicz and Hoaglin 1993 Barnett and Lewis 1994

The tent outlier is often associated with ratios that fall

outside 1.5 multiplied by the IQR factor of 3.0 IQR

often is chosen to identify extreme outliers Other outlier

identification procedures are found in statistical literature

and can be used Outlier identification and trimming must

not be part of the sales validation process

The example in table B-i demonstrates the use of the 1.5

IQR procedure to identi1 outlier ratios The distribu

tion of ratios often is skewed to the right therefore it may
be preferable to apply appropriate transfomiations to the

ratios prior to applying the IQR method For example the

use of logarithmic transformations tends to identilS fewer

high and more low ratios as outliers

6.2 Scrutiny of Identified Outliers

The preferred method of handling an outlier ratio is to

subject it to additional scrutiny to determine whether the

sale is non-market transaction or contains an error in

fact If an error can be corrected for example data en

try the property should be left in the sample If the error

cannot be corrected or inclusion of the identified outlier

would reduce sample representativeness the sale should

be excluded

B.3 Outlier Trimming
Once outliers have been identified and scrutinized and

any errors resolved the next step is to exclude those chat

may unduly influence calculated statistical measures For

this reason it is acceptable to trim outliers identified by

recognized procedures for cautionary notes on trimming

small samples see Tomberlin and 1-loaglin Mo
steller and Tukey An example of such trimming

is found in Table B-2 However trimming of outliers

using arbitrary limits for example eliminating all ratios

less than 50 percent or greater than 150 percent tends to

distort results and should not be employed

Detected outliers should be reported aud can be treated

in variety of ways including trimming IYAgostino

and Stephens 1986 If outliers are to be considered for

removal the analyst can select procedure to trim all or

just thc extreme or mfluential outliers see table B-2 If

trimming method has been used to reject ratios from the

sample this fact must be stated in the resulting statistical

analysis Outlier trimming is not mandatory however if

Table B-I Distribution-Free Method for Locating Outliers

The following procedure identifies outlier ratios that fall

more than 15 times beyond the range of the middle 50

percent of the arrayed sample

Locating trim boundaries

Data set before trimming

Rank Ratio P.15

0.611

0.756

0.762

0.653

0.867

0.909

0.925

0.944

1.014

10 1.052

11 1.178

12 1.367

13 1.850

14 2500

Median ratio 0.935

COD 32.271

Steps to locate trim boundaries

Locate The first quartile point

Formula to locate the first quartile

0.25 number of ratios 0.25

0.25 14 ratios
025 3.75

3.75 is three-quarters between the third and fourth ranked ratios

Ratio 3z 0.762

Ratio 0.853

Three-quarters between 0.853.0.762 0.75 0068

The first quartile point
0.762 0.068 0.830

Locate the thjrd quartile point

Formula to locate the third quartile

0.75 number of ratios 0.75

0./ox 14 ratios 0.75 11.25

1125 is one-quarter between the eleventh and twelfth ranked

ratios

Ratio 11 1.178

Ratio 12 1.367

One-quarter between 1367 1.178 0.25 0.047

The third quartile point 1.178 0.047 1.225

Compute the inteniuartile range

The distance between the first and third quartile interquartile

range

1.225-0.830 0.395

Establish the lower bound aiy

Lower turn
point

first quartile interquartile range 1.5 or 30

0.830.0.395 1.5 0.238

Establish the upper boundary

Upper trim point interquartile range or 3.0 third quartile

395x 1.225 1818

Outliers Identified

850

2.500
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Rank

10

11

12

0.756

0.762

0853

0.867

0.909

0.925

0.944

1.014

1052

1.178

1.367

outlier-trimming procedures are not used sales with ex

treme or influential ratios must be thoroughly validated and

determined to be highly trustworthy observations because

they can play pivotal role in the ratio study outcome

6.4 Trimming Limitations

For some distributions such as when the sample exhibits

high clustering around specific ratio the IQR outlier

identification method is not appropriate In such cases the

IQR could be quite narrow leading to the calculation of

lower and upper boundaries for outliers and extremes that

are quite close to the middle of the data In such cases

ratios beyond those boundaries should not be automati

cally excluded but instead reasonable judgment should

be applied to exclude only true outliers or extremes As

one safeguard analysts can refrain from automatically

deleting any outliers or extremes inside the bound.

65 Analytical Use of Identified Outliers

After identification scrutiny and correction of errors as

sociated with outliers the procedure can be run again to

identify any remaining apparent outliers If outlier ratios

tend to be concentrated in certain areas or other subsets

of the sample they can point directly to systematic er

rors in the appraisal process and should be stratified and

reanalyzed if they are sufficiently representative

8.6 Reporting Trimmed Outliers and

Results

Ratio study reports or accompanying documentation

should clearly state the basis for excluding outlier ratios

Statistics calculated from trimmed distributions obviously

cannot be compared to those from unthmmed distributions

or interpreted in the same way

54
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Table B-2 Effects of Outlier Trimming

Outliers identified in Table B-I trimmed

After 1.5x trimming

Ratto NS
0611

aries where 95
percent two standard deviations of the

observations would be expected to lie assuming normal

distribution of data

It is also appropriate to set maximumtrimming limits For

small samples no more than 10 percent 20 percent in the

most extreme cases of the ratios should be removed For

larger samples this threshold can be lowered to to 10

percent depending on the distribution of the ratios and the

degree to which sales have been screened or validated

Trim limits should be developed in consideration of the

extent of sales verification

In general IQR-based outlier identification should be

undertaken in instances in which sample sizes are suffi

cient to preclude the aberrant results that can be expected

when this procedure is applied to small highly variable

samples

Median ratio 0.917

COD15.649
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Median Confidence Interval Tables for Small Samples

For small samples tables C-I and C- demonstrate use

of formula based upon the binomial distribution Clapp

1989 to develop the lower and upper median confidence

interval estimates Ris the ratio in an array ranked from

the lowest to the highest sorted in ascending order

Each confidence interval boundary typically falls between

two ratios in the array The interpolation factor is multi

plied by the ratio value and the two are added together to

obtain weighted average This method should be used for

small samples with
up to 30 observations see tables C-i

and C-2 For larger samples the method found in
Property

Appraisal and Assessment Administration 1AAO 1990

609 may be used

Example

Using data from table 1-4 17 ratios and 95 percent

confidence interval in table C-2

Lower bound

10695 Ratio5 09899 0.717 Rafi 0.0101 0.695

Upper bound

Ratio13 0.9899 Rabo12 0.0101 0.933

Therefore the 95% median ratio confidence interval in

table 1-4 is from .695 to .933

Rank Parcel Appraised Sale pricet Ratio

J87200 138720 0.629

10

11

38240 59700

146400

12 99000 0493

13 47400 0.695

14

15

705O
7$000

Qfl7

0.787

16 60000 0.789

17 56580 69000 0.820

10

11

18

19

T7No
136000

5i500

154500 0.880

12 20 98000 109500 0.895

13

14

21

22

56000

159100

60000

168000 0.947

15 23 128000 124500 1.028

.i.L. 24 ....j32000 127500 1.035

.._1L 25 15Q000 t067

Table C-I 90% Confidence Interval Table

From Table 1-4 Demonstration Ratio Study Report

Lower Bound Upper Bound

.8800xR1.1200xR2 .8800xR5.1200xR4

.6333xR1.3667xR2 .6333x.3667xR5

.._L .2286xR.7714R2
8643xR2.1357xR3

2266xW.7714xF

.8643xR1 .1357xR6

.5667 R2 .4333 R3 .5867x R5 4333 R7

10 .1087xR2.8933xR3 .1067xR.8933xR8

11

12

13

.7855xR3.2145xR4

.4282xR3.57I8xR4

.9558 R4 .0442x R5

.7855x.2145xR5

.4282xR10.5718xR9

.9558 R1 .0442x R9

-11-- .6511 R4 .3489 R5 Tsii .3489 R15

-jj .22l7xR4 .7783 R5 .2217 R2 .7783

jj_ .8261 R5 .1739 S5 .8261 R2 .1739

17 A603x 5397 xR6

.9735 R5 .0265 R7

.4603x R3 5397x512

.9735 xR3 .0265 cR2

19

20

.6480xR6.3520xR7

.2072xR8.7928xR7

.6480x R14.3520xR13

.2072xR1s.7928xau

21

22

.8084xR.1952xR
4156cR1.5844xR

8084xR5.1952xl

.4156xR5.5844xR

23 .9413xR.0587xR5 .9413xR 0587xR15

2L
25

26

27

.5884 .4116

.120R.8797xR
.7371 R9 .2629 cR

.5884 R7 .4116 cR5

1203xR.8797xl
.7371 .2629 R1

.3161 R9 J839 R1 .3161 R5 .6639

2L..

29

.8687xR10.1313xR

.4831 .5169 R1

.9876 .0124 R12

.6687xR9t.1313x5

.4831 R2 .5169 cR9

.9876 .0124

Table 95% Confidence Interval Table

Lower Bound Upper Bound

.9000xR.l000xR2 .90O0xR.1000xR

.6857xR.3143xR2 T6857xR.3143x

.3250 Ri .6750 R2_ 3250 .6750

10

11

.9222xR2.0778xR3

.6756xR2.3244xR3

.2873 R2 .7127 xR3

.9222xR0778xR

.6756xR9.3244xR8

.2873 xR .7127 x59

12 .8936xR.1064xR .8936xR.1064xR9

13

14

.6056xR3.3944xR4

.1659xR38341xR4

.6056xR11.3944xRo

1659xR12.8341 xR11

-ii .8218xR4.1782xR5 821xR121782x
16

iL.

18

.4827xR4 .5173 xR5

.9899xR0101x
.4827xR .5173xR12

.9699xR.0101xR12

.7076xR5.2924xR5 .7076xR4.2924xR

19 .3059 R5 .6941 .3059 R5 .6941 R14

20

21

.8835xR.1165xR7

.5479 R4521 R7

.8835xR.ll6SxR4

.5479 cR5 .452tx R1

.0697xR.9303xR7 .0697xR9303xR
23

jL
25

jj
.Zi_

.7381 .2619

3373xR76627x5

.7381 cR .2619

.3373xR.6627xR
.8958 54.1042 R9

.5481 .4519

.8958 .1042

.5481 .4519

.0677 cR8 .9323 R9 .0677 cR20 .9323 519

28

it.

.7221 cR9 .2779 cR10

.3063 R9 .69371510

1221 R20 2779 cR19

.3063 521 .6937

30 .8709R10.1291cRll .6709xR21 .1291xR20

YOU No outlier trimming

or adjusted sale price
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Appendix Sales Chasing Detection Techniques

As long as sold and unsold parcels arc appraised in the

same manner and the data describing them are coded

consistently statistics calculated in sales ratio study can

be used to infer appraisal performance for unsold parcels

However ifparcels that sell are selectively reappraised or

recoded based on their sale prices or some other criterion

such as listing price and if such parcels are in the ratio

study sales ratio study uniformity inferences will not be

accurate appraisals will appear more uniform than they

are In this situation measures of appraisal level also

will be unsupportable unless similar unsold parcels were

appraised by model that produces the same overall

percentage of market value appraisal level as on the

parcels that sold based on consistently coded descriptive

and locational data

Assessors and oversight agencies do not need to employ

all the detection techniques desctibed in this appendix

but should consider implementing at least one procedure

In some cases access to assessment information for all

properties is
necessary to perform the suggested tech

niques Agencies that do not have access to these data are

at disadvantage but should still implement detection

techniques such as those described in sections 0.3 and

D.4 which do not require such comprehensive assessment

information

D.1 Comparison of Average Value

Changes
If sold and unsold properties within specified group are

appraised in the same way their appraised values should

reflect similar average percentage changes from year to

year Accordingly changes in appraised values for sold

and unsold parcels can be compared to determine whether

sold parcels have been selectively appraised Alternatively

the average percent change in value for sample parcels

can be compared to that for the population of properties

within specified group or stratum for an indication of

selective reappraisal

For example ifsold parcels are considered representative

of stratum and appraised values increased an average of

10 percent while appraised values for unsold parcels in

the same stratum increased an average ofonly percent

sales chasing is likely conclusion At more sophisti

cated level the distribution of value changes for sold and

unsold parcels can be compared or statistical tests can be

used to determine whether the distributions are different

at given level of confidence

Statistical significance in the absence of practical signifi

cance may be moot In large samples small differences

in the magnitude of assessed value changes on sold and

unsold parcels can be proven to be statistically significant

56

yet the actual differences may be slight Therefore it is

prudent to establish some reasonable tolerance such as

percentage points e.g change of percent for sold

properties and percent fornnsold properties before con

cluding that meaningful problem exists Such tolerance

applies to other detection techniques discussed below

D.2 Comparison of Average Unit Values

If sold and unsold parcels are appraised equally average

unit values for example value pcr square foot should

be similarAn appropriate test Mann Whitney or t-test

can be conducted to determine whether differences are

significant

D3 Split Sample Technique

In this technique two ratio studies are performed one

using sales that occurred before the appraisal date and

one using sales after the appraisal date both adjusted for

date of sale as appropriate Except for random sampling

error and any error in time adjnstments results ofthe two

studies should be similarSales chasing is indicated if the

results of the first study are consistently better than those

from the second In such case the second study is still

valid the first study should be rejected

D.4 Comparison of Observed versus

Expected Distribution of Ratios

Assuming the ratio studies are based on sales that have

been properly adjusted for time and other factors strong

indication of the likelihood of sales chasing can be ob

tained by computing the proportion of ratios that would

be expected to fall within particular narrow range of the

mean given the lowest likely standard deviation although

this depends somewhat on the assumption of normal

distribution For example with standard deviation of

percent given normal distribution about 32 percent

of the ratios would be expected to fall within percent

of the mean for example between 98 and 102 percent

given mean of 00 percent Except in highly constrained

or well-behaved real estate markets many appraisers

consider such low standard deviation corresponding

approximately toa COD of percent to be unachievable

Regardless of the distribution of the ratios the likelihood

is extremely low that there would be sufficiently repre

sentative sample with more than this proportion of ratios

in such narrow range If such is the case sales chasing

is likely conclusion Sometimes other processes through

which adjustments to assessments on selling parcels are

more pronounced than on the population as whole mimic

the effect ofsales chasing such as more intensive reviews

of sales than non-sales Regardless of the practice the
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representativeness of the ratio study is called into question

and additional tests should be instituted

Afthough samples may not be normally distributed in which case

equivalently precise proportions of expected ratios around the

median cannot be determined the 32 percent concentration is very

conservative Finding such high concentratIon of ratios around

any measure of central tendency is strong indicator of sales

chasing or of non-representative ratio study In addition when

the distribution of ratios is bimodal or multimodal similar significant

concentrations of ratios around these modes can indicate selective

reappraisal or sales chasing

Table D-1 demonstrates the conservative nature of the 32 percent

concentration If the minimum achievable COD is1 in fact higher

than percent for the strata or property class being analyzed

then even lower concentrations could indicate sales chasing and

previously discussed investigative procedures should be instituted

One disadvantage to this procedure is that it can be misleading

when applied to small samples Therefore the method should not

be employed for sample sizes less than 30

Even when critical proportions of ratios shown in tableD-i

are exceeded further investigation should be conducted

before concluding that sales chasing has occurred

D5 Mass Appraisal Techniques

Provided sales are sufficient in number oversight agen

cies can develop mass appraisal models to apply to

random sample of unsold properties or to the population

of properties that are represented by the sold properties

An independent multiple regression or other automated

calibration techniques can be used to develop the models

An appraisal ratio study is then conducted for the unsold

parcels by using values predicted by the independent

models as indicators of market values This approach has

the following advantages

It is objective and rooted in the market

The models can be reviewed for sufficient

reliability before being applied to the unsold

parcels

The technique yields measures of central tendency

which can be compared against those produced by

the sales ratio study and tested for compliance with

standards for the level of appraisal

The technique takes the form of an appraisal ratio

study but avoids the time and expense of single-

property appraisals

Reliability of this method depends on the accuracy and in

dependence ofthe mass appraisal models used to generate

the value estimates The models must be consistent with

appraisal theory and reviewed for sufficient reliability by

examining goodness-of-fit statistics The models should be

independent of those used for assessment purposes

Table 0-1 Example of critical ratio concentrations indicative of sales chasing or similar practices

Minimum

achievable

Standard deviation

assuming normal

distribution and mean

Critical

proportion

score based

on 2% range

Expected

proportion of

Expected

proportion of

Expected proportion

between 0.98 and 1.02

within 2% of central

COD

1.6%

ratio of 100%

200%

of ratioC

69

Absolute value

1.0000

ratios below 0.98

0.1587

ratios below 1.02

0.8413

tendency

0.6826

4.0% 5.00% 32 0.4000 0.3446 0.6554 0.3108

5.0% 6.25% 26 0.3200 0.3745 0.6255 0.2510

6.0% 7.50% 22 0.2667 0.3949 0.6051 0.2102

7.0% 8.75% 19 0.2286 0.4110 0.5896 0.1801

8.0% 10.00% 16 0.2000 0.4207 05793 0.1586

100t/o 12.50% 13 0.1600 0.4364 0.5636 0.1272

12.0% 15.00% 11 0.1333 0.4467 0.5530 0.1063

14.0% 17.50% 10 0.1143 0.4545 0.5455 00910

16.0% 20.00% 0.1000 0.4602 0.5398 0.079

Given the assumption that the COD shown represents the minimum achievable COD for the property type class or

strata being analyzed with the ratio study sales chasing or similar distortive procedure is very likely
if the concentra

tion of ratios with 2% of measure of central tendency such as the median or mode or 100% equals or exceeds this

value This proportion is based on values of the standard normal distribution function and assumption that sample size is

greater than 30 The critical number equals the integer immediately exceeding the expected proportion
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Appendix Alternative Uses for Ratio Study Statistics

In addition to the use of statistical measures to determine

underlying assessment level and uniformity Comparisons

between measures can provide useful information about

sample representativeness the distribution of the ratios

and the influence of outliers For example by comparing

the mean and weighted mean even without determining

the PRD the analyst should be aware that large difference

between these two measures indicates probable influence

of atypical ratios on high-priced properties This in turn

could mean that outliers are still present in the sample

and that the sample is not representative Alternatively

it could indicate systematic appraisal error in the ap
praisal of properties within particular price range The

gcometric mean-to-mean relationship can provide similar

information especially about the presence of very low

ratios which have greater influence on the geometric

mean The relationship between the COD and COY

can provide similar additional guidance This standard

chooses the COD as the primary recommended measure

of uniformity This choice reflects the expectation ofnon

normal distributions of ratios Despite this consideration

it is useful to recognize that in normal distribution

the COY is approximately 1.25 times the COD When

the COY/COD ratio exceeds 2.25 the likely cause is

small number of very high ratios which may again be

non-representative

It is incumbent on the analyst to review the ratio study

sample to attempt to provide representative sample

Comparisons of statistics such as those given in this ap

pendix provide an additional tool to help the analyst in

this regard

Appendix Legal Aspects of Ratio Studies

Property taxation is governed by federal state and pro
vincial constitutions statutes and administrative rules

or regulations many of which require uniform treatment

of property taxpayers Ratio studies play an important

role in judging whether uniformity requirements are met

Relevant Canadian Federal statutes baied on the Constitu

tion Acts of 18671975 provide that municipal councils

cannot discriminate between taxpayers of the same class

within municipalities

Relevant l.Jnited States federal provisions include the Bill of

Rights the commerce clause ofthe United States Constitu

tion the Fourteenth Amendment and the Tax Injunction

Act 28 U.S.C 1341 Together they guarantee basic

protections and due process while still granting states the au

thority to classify property and grant reasonable exemptions

Many constitutions have clauses that require uniformity

in the assessment and taxation of property although some

jurisdictions either by constitution or statute permit certain

differences between classes Ratio studies provide gauge

of whether uniformity requirements are being met

key U.S federal statute relating to ratio studies is the

U.S Railroad Revitalization and Regulatory Reform Act

4-k Act of 1976 49 U.S.C 11501 The 4-k Act

requires that rail transportation property be assessed for

tax purposes at no more than 105 percent of the assessment

level of other commercial and industrial property in the

same taxing jurisdiction Similar federal statutes relate to

air transportation property motor carriers and bus lines

49 U.S.C l4502 and 40116

The 4-RAct provides that ratio studies be used to measure

alleged discrimination In such cases as in
any

ratio study

the purpose of the study must be clearly defined and the

study must be conducted so that it accurately evaluates the

issues at hand Important issues in ratio studies conducted

pursuant to the 4-R Act include the
proper

definition of

other commercial and industrial property screening and

adjustments to sales data proper measures of the level of

appraisal and the combining and weighting of centrally

valued and locally assessed properties
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Appendix Sales Validation Questionnaire

Parcel Identification Number Instrument Number

lnslivment Type_________________ MutU Parcel Sale 5pM Sale Recortlirig
Date

Seller Grantor Name Buyer Grantee Name

Mailing

City/ST/ZIP

Phone

Mailing

City/ST/ZIP

Phone

E-mail address

Brief Legal Description

E-mail address

Property/Situs AddrŁÆ

Name and Mailing Address lot Tax Statements

PLEASE ANSWER THE FOLLOWING QUESTIONS

Special factors

Sale between immediate family members

SPECIFY THE RELATIONSHiP

Sale involved corporate affiliates belonging to the same parent

company

Sale of convenience correct defects In title create icint or

common tenanc etc

Auction Sale

Deed transfer in lieu of foreclosure or repossession

Forced sale or sheriffs sale

Sale by tudicial order guardian executor conservator

Sale involved government agency or public utility

Buyer new owner is
religious charitable or benevolent

organization school or educational association

Land contract or contract for deed

Sale of only partial interest in the real estate

Sale involved trade or exchange of properties

NONE OF THE ABOVE

Check use of
property

at the time of sale

Single Family Residence Agricultural Land

Farm/Ranch with Residence Vacant Lot

Condominium Unit Comntrnercial/lndustrial

Other Specify

was the
property rented or leased at the time of sale Yes No

Did the sate
price

include an existing business Yes No

Was any personal property such as furniture equipment

mudilnery livestock crops business franchise or inventory etc

included in the sale price9 Yes Ct No

If yes please describe _______________________________

Estimated value of all
personal property items inctiuded in the sate

pace

Any recent changes to the property Yes No

New ConstructIon Demolition

Remodeling Additions

Was the uk performed by professional Yes Cl No

Date Completed

Estimated cost of labor and materials ____________________

Was there change in use Yes No

It yes please explain ____________________________

Does the buyer hold title to any adjoining property Yes No

Was there an appraisal made on the property Yes No

10 Were any delinquent taxes assumed by the purchaser

YesAmountS._________________ No

it Were the delinquent taxes included in the sale price

Yes No NA

12 How property was marketed check at that apply

Usted with real estate agent Displayed 8For Sati sign

Advertised in the newspaper Offered by word of mouth

13 Was the property made available to other
potential purchasers

Yes No

If not explain __________________________________________

How long was the
properly on the market __________________

15 What was the asking price

Ith Date sales price was agreed upon _I
17 Method of

financing check alt that apply

New loans from Financial Institution

Name of lending institution ______________________________

Cash down payment $________________
Amount $____________ Interest rate ______% Term ________

Assumption of Existing Loans

Amount $___________ Interest rate ______% Term _______

Seller Financing

Amount $____________ Interest rate Term ________

Trade of Properly Estimated Value ___________________

Describe Traded Property

UAII Cash Not Applicable

18 TotalsalePrlce$_____________

19 Was the sale Influenced by any unusual circumstances

Yes No

If yes please explain

20 Is the total sale
price

fair reflection of the market value for the real

estate on the sale date Yes No It no please explain

PRINT NAME

SIGNATURE ________

GRANTOR SELLER

GRANTEE BUYER
AGENT __________
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Assessment Standards of the International

Association of Assessing Officers

JULY 2007

Standard on Ratio Studies

JULY 2007

Standard on Property Tax Policy

OCTOBER 2006

Standard on Mass Appraisal of Real Property

DECEMBER 2005
Standard on Valuation of Personal Property

AUGUST 2004

Guide to Assessment Administration Standards

AUGUST 2004

Standard on Manual Cadastral Maps and Parcel Identifiers

SEPTEMBER 2003

Standard on Automated Valuation Models

JULY 2003

Standard on Administration of Monitoring and Compliance Responsibilities

JULY 2003

Standard on Digital Cadastral Maps and Parcel Identifiers

JANUARY 2003

Standard on Facilities Computers Equipment and Supplies

FEBRUARY 2002

Standard on Contracting for Assessment Services

JuLY 2001
Standard on Assessment Appeal

JULY 2001

Standard on Public Relations

JULY 2001

Standard on Valuation of Property Affected by Environmental Contamination

DECEMBER 2000
Standard on Professional Development

To order any standards listed above or to

IAAO check current availability and pricing

go to/Ufp//www iuao.org/
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LES BARTA
812 JEFFREY CT

INCLINE VILLAGE NV 89451

Phone/Fax 775 831 0430

Ibarta@ sbcglobainet

State Board of Equalization

c/a Terry Rubald and or Donna Proper

Department of Taxation

1550 College Parkway Suite 115

Carson City NV 89706-7937

RE Workshop on Ri 53-09

Dear Sir Madam

February 2010

Please review the attached comments on the proposed regulations under LCB file

number R153-09 scheduled to be discussed in workshop on February 11 2010 Thank you

SBE Adoption Hearing 3-1 -10 Page 19

Sincerely

Les Barta
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PROPOSED SBOE REGULATIONS ON EQUALIZATION PEA NRS 361.395

LCB FILE NUMBER Al 53-09

LenaL Standards

The requirements and standards for uniform and equal assessment and

taxation under Article 10 section of Nevadas constitution and Nevadas statutory

scheme are set forth in State Bd of EqualizatIon Balcsj 122 Nev 1403 148 P3d

717 2006 The constitutional requirement for uniformity is guaranteed State Bd

of Equalization Barta 188 P.3d 1092 at 1102 Nev 2008 The constitutional

guarantee of uniformity in assessment requires all assessment to comply with Tax

Commission regulations MRS 360.2501 and NAS 360.2801a See Bakst supra

1410 1413

Compliance with these requirements requires the use of only those methods of

valuation either expressly authorized by statute or expressly approved for uniform

statewide application in the regulations of the Nevada Tax Commission aks id

1409 footnote 13 Barta supra 1101 This requirement applies to all assessments

including those made by the Department and the boards of equalization NAS

360.2501 NRS 361 .37510
Unless an assessment or valuation method is authorized by statute any

valuation standard or method used to change or determine an assessment must be

expressly approved by the Tax Commission as regulation promulgated pursuant to

MRS 233B in the administrative code Under Nevada law only the Tax Commission is

authorized to establish valuation standards and methods

Under NRS 361.395 the State Board is required to equalize the valuations

established by ...all county assessors and county boards of equalization and the

Nevada Tax Comniission The State Board has the authority therefore to review

and determine the validity of all assessments of taxable value and is required to apply

the proper standards of law to equalize assessments throughout and within the

counties and the state

It must be the predominant concern of the State Board to ensure that the

constitutional guarantee of uniformity is upheld Barta supra 1100-1102 at 1102

Accordingly the predominant concern of the State Board must be to ensure that any

valuations established by the aforementioned parties including the Tax Commission

itself are based exclusively on assessment standards and methods expressly

authorized by Nevada law

Therefore The Tax Commission has the sole authority to establish standards

and methods of assessment and valuation whereas the State Board is authorized and

requjred to make sure that these standards and methods meet the constitutional

standard for uniformity and are uniformly applied

Ratio studies

These regulations authorize the State Board to apply ratio study methodology

to accomplish equalization of assessed values The State Boards adoption of ratio

study methodology for this purpose conflicts with statute and settled law as established

by the Supreme Court in several respects

SBE Adoption 1-leaTlig 31-10 Page 80
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NRS 361.333 authorizes the Tax Commission to apply ratio studies to

equalize assessment values statewide There is no statute regulation or other legal

authority which permits the State Board or any other party to apply ratio studies for this

purpose or any other purpose The Tax Commission does not have authority to assign

or transfer its legal duties to another party or agency and the State Board lacks any

authority to assume the Tax Commissions statutory functions in any capacity For the

State Board to engage in precisely those functions required simultaneously of the Tax

Commission would create serious conflicts of authority and would violate state law

Section 10 of the regulations authorizes the State Board to adopt by

reference the Standard on Ratio Studies published by the IAAO Section 11c
authorizes the State Board to use ratio studies to determine whether the taxable

values specified in the tax roll of any county must be increased or decreased to

equaiize property valuations in this state Section 14 authorizes the State Board to

apply the IAAO standard on ratio studies to accomplish this and Section 17 sets forth

specific methodology and specific standards to apply ratio study methodology to

adjust and establish taxable values As such the regulations establish specific

valuation methodology for use by the State Board to determine the taxable value of

property As shown above pursuant to NRS 360.2501 and NRS 361 .37510 the

State Board is limited to the use of standards and methods expressly authorized by

Tax Commission regulations None of the aforementioned ratio study standards or

methodologies is expressly approved In Tax Commission regulations The State

Board is not authorized to adopt its own valuation standards and methods The

adoption and or use of any such valuation methods by the State Board would

therefore expressly conflict with the constitutional requirement for uniformity in

assessment

The State Board has previously maintained the validity of its reliance

on the generally recognized appraisal standards of the IAAO However this

argument was expressly rejected by the Bakst Court which held that generally

accepted appraisal standards do not assure uniformity and are not an acceptable

substitute for specific methods expressly approved by the Tax Commission for uniform

statewide application Bakst supra 1416 Accordingly any provision enabling the

State Board to adopt by reference the standards of the IAAO would directly conflict

with the holdings of the Supreme Court

The IAAO provides its own disclaimer on the use of its standard on

ratio studies declaring that these standards are only intended for use in the context of

total market value assessment schemes See attached Accordingly these IAAO ratio

study standards would be inherently incompatible with Nevadas taxable value

system

Equalization or remediation of values as contemplated by NRS
361.345 authorizes boards of equalization to raise or lower values to match the levels

of similarly situated properties whose assessments are presumed to be correct

However the boards of equalization are not authorized to establish new or different

levels of value by means of methods which are not expressly approved by statute or

Tax Commission regulations

gializatIon of Methodology

As shown above the Supreme Court has held that it must be the State Boards

predomInant concern to ensure that assessment are based upon uniform
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methods uexpressly approved by Nevada law The regulations do provide for the

examination of methodologies by the State Board However the provision for

equalization of methodologies is minimal and inadequate to address what the

Supreme Court has identified as the boards of equalizations primary equalization

function instead the regulations focus primarily on equalization of values through ratio

study methodology process which is already prescribed by statute for exclusive

application by the Tax Commission

Section 17 of the regulations provides for variety of optional remedies to

address circumstances of inequitable relative levels of value However the regulations

do not adequately address circumstances In which the State Board may have

identified the use of nonuniform methodologies The regulations do provide for

discretionary reappraisal However in Bakst and Barta the Supreme Court declared

that the proper remedy for unconstitutional assessments resulting from the use of

nonuniform methodologies is to declare them void in excess of prior level of

assessment presumed to be valid Bakst supra 1409 Bprtp supra 1097 with refunds

for excess taxes Bar 1102 Bakst 1416 Reappraisals would allow unconstitutional

assessments to remain valid for an indefinite period which contradicts the holdings of

the Supreme Court The regulations must reflect the law established by the Supreme

Court which held that unconstitutional methodology must be the predominant concern

of the State Board

Due Process

SectIon 18 of the regulations provides for procedures in the event of potential

increase in assessed values This sectIon fails to provide adequate due process for

taxpayers whose interests may be adversely affected In addition to the 10 days notice

specified by NAS 361.395 taxpayers must also be advised of the factual and legal

basis of any potential change in assessment so that they may have fair opportunity

to present evidence to defend their interests Each affected party must additionally be

provided with adequate opportunity to be heard including reasonable hearing

procedures for presentation and rebuttal of evidence

Vonclusion

Because of the aforementioned conflicts with State law in their current form

these regulations are subject to effective chaflenge and will not provide sound basis

for the State Board to accomplish its duty under NRS 361.395
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Overview

For local jurisdictions ratio study is used as generic

term for sales-based studies designed to evaluate appraisal

performance The term is used in preference to thc term as

sessment ratio su4y because use of assessments can mask

the true level of appraisal and confuse the measurement

of appraisal uniformitywhen the legal assessment level

is other than tOO percent of fair market value

2.1 The Concepts of Market Value and

Appraisal Accuracy
Market value is the major focus of most mass appraisal

assignments The major responsibility of assessing
offi

cers is estimating the market value of properties based on

legal requirements or accepted appraisal definitions The

viability of the property tax depends largely on the accu

racy
of such value estimates The accuracy of appraisals

made for assessment purposes is therefore of concern not

only to assessors but also to taxing authorities property

taxpayers and elected representatives Appraisal accuracy

refers to the degree to which properties are appraised at

market value as defined by professional standards see

Glossary for Property Appraisal and Assessment

1997 and legal requirements

23 Uses of Ratio Studies

Key uses of ratio studies are as follows

meastuctuent and evaluation of the level and

uniformity of mass appraisal models

internal quality assurance and identification of

appraisal priorities

determination of whether administrative or

statutory standards have been met

determination of time trends

adjustment of appraised values between

reappraisals

Assessors appeal boards taxpayers and taxing authorities

can usc ratio studies to evaluate the fairness of finuling

distributions the merits of class action claims or the

degree of discrimination see Appendix However
ratio study statistics cannot be used to judge the level of

appraisal of an individual parcel Such statistics can be

used to adjust assessed values on appealed properties to

the common level

Source Standard On Ratio Studies page

published 2007 by International Association of Assessing Officers rAA0
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23

24

3880

Suellen Fuistone

Nevada State Bar 1615
MORRIS PETERSON
6100 Neil Rd Suite 555

Reno NV 89511

775 829-6009 telephone

775 829-6001 facsimile

Attorneys for Petitioners

FILED
Electronically

03-10-2010032927 PM
Howard Conyers

Clerk of the Court

Transaction 1368088

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

VILLAGE LEAGUE TO SAVE INCLINE

ASSETS INC Nevada non-profit

corporation on behalf of their members and

others similarly situated MARYANNE
INGEMANSON Trustee of the Larry and

Maryanne Ingemanson Trust DEAN
INGEMANSON individually and as Trustee

of the Dean Ingemanson Individual Trust

ROBERT ANDERSON and LBS BARTA
on behalf of themselves and other similarly

situated

vs

STATE OF NEVADA ex rel State Board

of Equalization WASHOE COUNTY
BILL BERRUM Washoe County Treasurer

RESPONSE TO STATEMENT OF NEW AUTHORITY

Petitioners Village League to Save Incline Assets Inc Maryanne Ingemanson Dean

Ingemanson Robert Anderson and Les Barta respond to the Statement of New Authority filed

by the Washoe County defendants regarding the equalization regulation adopted by the State

Board of Equalization on March 2010 and attach the following

27

28
MORRIS PETERSON

ATTORNEYS AT LAW

5100 NEIL ROAD SUITE 555

REND NEVADA 89511

775/829 9000

FAX 775/829-9001

Exhibit Transcript of State Board of Equalization hearing on March 2010

Exhibit John Dougherty Tax board schedules dubious quick-fix for property-

tax system published by the Nevada Policy Research Institute on

February 26 2010

Case No CVO3-06922

Dept No

10

11

12

13

14

15

16

17

18

19

20

Petitioners

Defendants

25

26
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Exhibit Affidavit of Richard Almy

Exhibit John Dougherty State Board of Equalization adopts controversial

property-tax regulation published by the Nevada Policy Research

Institute on March 2010

The Court should be advised that the proposed equalization regulation is not final The

administrative process has not been completed In addition the regulation as ultimately

approved may be challenged in the courts pursuant to NRS 233B 110

These materials are provided to the Court to reflect fhller and more accurate record with

respect to the proposed equalization regulation as provided by the Washoe County defendants

10

attached to their Statement of New Authority

11

12
DATED this 10th day of March 2010

13 MORRIS PETERSON

14 Is Suellen Fulstone

18 By______________________

16
Suellen Fulstone

Attorneys for Petitioners

17

18

19

20

21

22

23

24

28

26

27

28
vIORRIS PETERSON

ATTORNEYS AT LAW

100 NEIL ROAD SUITE 505

RENO NEVADA 89511

779/829 6000 Jt.App.529
FAX 775/829 6001



CERTIFICATE OF SERVICE

Pursuant to NRCP 5b hereby certify that am an employee of MORRIS PETERSON

and that served via the Courts electronic filing system true copy of the foregoing upon the

following

Gina SessionlDennis Belcourt

Office of the Attorney General

100 North Carson St

Carson City NV 89701

David Creekman

Washoe County District Attorneys Office

Civil Division

10
P.O Box 30083

Reno NV 89520

11 DATED this 10th day of March 2010

12 Is Holly Longe

13 By____________________________

14
Employee of Morris Peterson

15

16

17

18

19

20

21

22

23

24

25

26

27

28
vIORRIS PETERSON

ATTORNEYS AT LAW

100 NEIL ROAD SUITE 555

RENO NEVADA 89511

775/829-6000

FAX 775/829 8001 Jt.App.530
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CARSON CITY NEVADA MONDAY MARCH 2010 907 A.M

-cOo

CHAIRMAN WREN will call this meeting to

order This is the State Board of Equalization March 1st

2010 am Tony Wren Im the Chair What want to ask

each of you to do is we will go through and will identify

Elko then well go to Las Vegas and for those people on the

phone Mary is here transcribing this

MEMBER MARTIN Hi Mary

CHAIRMAN WREN Ill ask you not to talk out of

turn

yourselves and who is there and then after that Las Vegas

Then on the phone Aileen and Dm0 when you come back on the

phone identify yourselves each time please Elko

MEMBER HOFLAND Yes Mr Chairman its Russ

Michael Mears

CHAIRMAN WREN

MEMBER MESERVY

MEMBER MARNELL

CHAIRMAN WREN

MS RtJBALD Did someone new just

know that Dm0 --

CAPITOL REPORTERS 775 882-5322
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25

MEMBER MARTIN

CHAIRMAN WREN

Thanks Tony

If could have Elko identify

Hof land and

Good morning Las Vegas

Dennis Meservy

Anthony Marnell III

And on the phone

join us
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MR DOUGHERTY John Dougherty just listening in

MR D1CIANNO Mr Chairman this is Dm0

DiCianno Director for the Department Thank you for

allowing me to do this by phone

CHAIRMPJN WREN Thank you Dino and we wish you

quick recovery

MR DiCIANNO Thank you very much

CHAIRMAN WREN If youd introduce yourself and

staff and well proceed

10 MS RUBALD Good morning Im Terry Rubald

11 Chief of the Division of Assessment Standards and with me

12 today is Donna Proper who is the coordinator for the State

13 Board

14 CHAIRMAN WREN Thank you very much If you

15 could give us an overview of what were going to be looking

16 at today and then will ask for public comment If any of

17 the Commissioners have questions as we go through go ahead

18 and feel free to join in If not Ill ask for comments

19 after everybody has had an opportunity to say their peace

20 MS RtJBALD Thank you Mr Chairman Again Im

21 Terry Rubald for the record This morning you are

22 considering regulations known as LCB file number Rl5309

23 These regulations have been the subject of four workshops

24 the first January 26 2009 the second February 26 2009 the

25 third May 2009 and finally the workshop we had just few
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weeks ago to review the LCB regulations and that workshop

occurred on February 11th

These regulations establish various procedures

for equalization and would like to just briefly go through

some of the highlights of these regulations would like to

direct your attention first to section the definition for

equalize property valuations which means to ensure that the

property in this state is assessed uniformly in accordance

with the methods of appraisal and at the level of assessment

10 required by law

11 You might recall that back in January 2009 the

12 way this phrase was first defined was the process by which

13 the State Board ensures that property under its jurisdiction

14 is appraised uniformly at the taxable value required by law

15 We received conments at the time including

16 comment from Mr Barta who recommended alternative language

17 to say that equalization means the process by which the State

18 Board ensures that property under its jurisdiction is

19 appraised uniformly by the methods and at the taxable value

20 required by law and his recommendation is essentially what

21 is proposed for adoption today

22 This definition does not propose to say that the

23 level of assessment required by law is any more or any less

24 iuortant than the method used to obtain the value They are

25 both equally important
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would like to direct your attention now to

section Basically will mention that sections 10 14

and portion of 17 deal with what ratio study is and how

it is to be interpreted and applied Section defines what

ratio study is It can either be ratio study measuring

the taxable value generated in the state or it can be sales

ratio study whichever is appropriate

Section 10 allows this Board to reference the

IAAO standard on ratio studies which is the preniere

10 standard if not the only standard for the conduct of ratio

11 studies of mass appraisal of real property

12 Section 14 addresses issues that are typically

13 encountered in the interpretation of ratio studies such as

14 which group or class of properties are the subject of the

15 study ensuring that statistically valid sample size is

16 used in the analysis making sure that the samples that are

17 used are representative of the area which is being studied

18 making sure that the samples have all been appropriately

19 adjusted for market conditions making sure that sales are

20 drawn from the same time frame but also recognizing that the

21 State Board might have to use older sales appropriately

22 adjusted to study micro economic areas that dont generate

23 enough sales in the three-year time period

24 Like any study ratio study is the product of

25 the assumptions and the data that goes into it Thats why
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section 14 requires the State Board to consider whether those

assumptions and data are reliable sufficient and

representative If those assumptions and data are not

reliable sufficient and representative the State Board can

throw out the ratio study

Finally the purpose of section 17 subparagraph

is to place final limitation on the use of ratio

study If the study is found to be reliable sufficient and

representative how would the Board apply it It could not

10 be applied unless there was 95 percent chance that factor

11 that would be proposed fron the study would result in the

12 vast majority of properties falling between 32 and 36 percent

13 of taxable value or if the coefficient of dispersion which

14 is the average deviation from the median if that coefficient

15 does not fall in the guidelines that are listed in the

16 standard on ratio studies

17 If factor doesnt improve statistical median

18 value for the properties in the geographic areas being

19 considered or if it results in even more progressive or

20 regressive values then it shouldnt be used While there is

21 lot of space on paper that is devoted to the explanation of

22 ratio studies uses and limitations of ratio studies it is

23 equally important for State Board purposes to have the

24 ability to consider audits of work practices

25 So now Im going to discuss sections 11 12 and
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15 in that regard Lets review section 11 first Section

11 permits the Board to hold hearings to review the tax rolls

corrected by county boards Secondly to determine whether

property has been assessed uniformly and in accordance with

the methods of appraisal and at the level of assessment

required by law

Thirdly to determine whether property values

should be increased or decreased to become equalized and

fourth to do whatever is required to conform with the

10 requirements of IIRS 361.395

11 Since tax rolls alone would not be of much

12 assistance to the State Board in determining whether

13 property has been assessed uniformly because they generally

14 only contain property description ownership information

15 and the assessed value the State Board needs more

16 information than that Thats why we have section 12

17 In looking at section 12 that section permits

18 the State Board to consider not only the tax roll but also

19 the centrally assessed propertys tax roll The results of

20 ratio studies conducted for the Tax Commission the results

21 of audits of work practices conducted for the Tax Commission

22 evidence that might have come forward during appeals by

23 taxpayers under NRS 361.355 any ratio studies or audits of

24 work practices that the State Board might order itself and

25 any other information the State Board deems relevant
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Thats pretty wide open and certainly allows the

Board to consider information that taxpayers might want to

bring forward So while on the one hand we have three

sections that limit the use and application of ratio studies

the State Board also has the ability to consider wide open

range of information with no limitations

Section 15 however is limitation in that

before the State Board concludes whether property has been

assessed uniformly in accordance with the requirements of

10 law it will direct the Department to conduct systematic

11 investigation of the procedures used by the county assessor

12 Section 15 is designed to give you the

13 information you need to make determination about whether

14 property has been assessed using the methods provided in

15 statute and regulation

16 In this discussion skipped over section 13 and

17 would like to return to it now Section 13 allows the

18 Board to request additional information from the county

19 assessor beyond the information that is currently in the tax

20 roll such as the laundry list that appears in section 13

21 Section 13 also provides for deadline for

22 submitting information and there is an amendment proposed for

23 this section which will return to later when we discuss the

24 amendments

25 would like to go on then since weve already
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discussed sections 14 and 15 to turn your attention to

section 16 Once the Board has the information it needs as

outlined in section 12 you can proceed to determine whether

property has not been assessed uniformly in accordance with

the methods of appraisal and at the level of assessment

required by law as provided in section 16

First you must hold hearing giving ten days

notice to the county clerk county assessor district

attorney and chair of the county commission The notice can

10 be waived The Tax Commission will also be provided notice

11 of the hearing

12 Information related to what the Board has found

13 so far and what it intends to do about it in terms of

14 proposed order will be included with the notice of hearing

15 Once the final hearing has been held pursuant to section 16

16 the Board can decide what to do in section 17

17 It can decide to do nothing it can decide to

18 refer the matter to the Tax Commission it can order

19 reappraisal or it can apply factor if the factor actually

20 improves the statistical median and the coefficient of

21 dispersion which Ive already discussed It cannot apply

22 factor if there is not 95 percent statistical confidence

23 level that the level of assessment will be improved

24 If the State Board decides that reappraisal is

25 necessary then another hearing must be scheduled upon
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completion of the reappraisal as follow-through measure to

ensure that the reappraised properties are in fact assessed

uniformly in accordance with the methods of appraisal and at

the level of assessment required by law

The State Board has essentially the same choices

to make Do nothing refer the matter to the Tax Commission

or apply factor and thats after its been reappraised

Any order for reappraisal the State Board issues

must indicate the group or class of properties involved the

10 purpose of the reappraisal and the procedures to be used If

11 an order to increase or decrease property values is issued

12 the order must also indicate what group or class of

13 properties is affected as well as the amount of increase or

14 decrease and the formula used to derive the increase or

15 decrease

16 If could ask you to turn your attention to

17 section 18 now as part of the due notice required section

18 18 states that the notice of hearing whether it is the first

19 one provided in section 16 or the second one after

20 reappraisal as provided in section 17 either way those

21 notices of hearing must be placed on the Departments web

22 site and if the determination is to increase the property

23 value individual notice to each taxpayer must be provided

24 If hearing is held pursuant to section 16 or

25 section 17 and Im moving on to section 19 the county
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assessor must appear and representative of the County

Board Right now it also says representative of the Board

of County Commissioners but there is an amendment to that

section which will discuss in moment about who should

appear

Section 19 also provides that testimony will be

taken from interested persons at any hearing held that the

county assessor may provide additional information arid

analysis and to show why an increase or decrease in value

10 should or should not be done

11 If could turn your attention to section 20

12 section 20 provides for follow up to any order for an

13 increase or decrease in which the county assessor will

14 provide revised tax roll showing the effects of the

15 increase or decrease by June 0th and the Department will

16 verify by auditing records that the order has been carried

17 out

18 If could ask you to turn to section 21 section

19 21 provides for reconsideration of State Board order but

20 petition for reconsideration must be made within five

21 business days and if the State Board takes no action within

22 ten days the petition will be deemed to be denied

23 And finally in section 22 it provides that the

24 rules of practice and procedure before the State Board apply

25 to equalization proceedings unless they are inconsistent
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with this regulation

would like to turn your attention now to the

proposed amendments which are found on page three of your

packets just right after the hearing notice Most of these

proposed revisions were discussed at the workshop on

February 11th

The proposed amendment to section 10 is to add

the paragraph thats styled as paragraph number which says

If the publication adopted by reference pursuant to

10 subsection that happens to be the standard on ratio

11 studies So if the standard on ratio studies was adopted

12 and if it should be revised by the ThAO the State Board will

13 review the revision to determine its suitability for this

14 state

15 If the State Board determines that the revision

16 is not suitable the State Board will hold public hearing

17 to review its determination and give notice of that hearing

18 within 30 days after the date of the publication of the

19 revision

20 If after the hearing the State Board does not

21 revise its determination the State Board will give notice

22 that the revision is not suitable for this state within

23 30 days after the hearing If the State Board does not give

24 such notice the revision becomes part of the publication

25 adopted by reference pursuant to subsection
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So the purpose of this revision is to provide

process LICB regulations require us to place in the

regulation the specific publication currently in existence

which was as of July 2007 so if the mAO should make some

revisions to that publication this provides for process

for reviewing those amendments and those updates and still be

able to reference the publication if it is still applicable

to this state This revision was requested by the Department

at the workshop

10 The next amendment is an amendment to section 13

11 in which were adding sentence at the bottom of the

12 paragraph Basically what the paragraph says is that the

13 State Board can ask for information and the assessor will

14 respond and submit that information within ten business days

15 The additional sentence says that the State Board may

16 consider extending the due date upon request of the assessor

17 This was to allow an extension of time to the

18 assessor to comply with requests for information from the

19 State Board if necessary The revision was requested by

20 county assessors at the workshop on February 11th

21 There is now also proposal for an amendment to

22 section 14 Its on page four of your packet or page two of

23 the amendments Basically instead of identifying class or

24 group of properties were asking that the identification be

25 of the statistical population Instead of saying divided
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into two or more categories were asking that to be

reference to strata

So basically the ratio study would identify the

statistical population that is the subject of the ratio study

or statistical analysis which may be divided into two or more

strata according to neighborhood age type of construction

or any other appropriate criterion or set of criteria

The purpose of this revision was to properly

refer to the term statistical population and strata instead

10 of category and class The term statistical population is

11 broader than class or group of property and means all the

12 items of interest for example all the observations in

13 data set from which sample may be drawn This was also

14 request of the Department and was talked about at the

15 February 11th workshop

16 Theres proposal to amend section 16 and

17 actually Id like to take 16 17 and 19 together There was

18 comment by county assessors to remove the requirement that

19 county commissioners attend the hearing but to keep them

20 informed of the process So thats basically what this

21 does Amending section 16 will give them notice of hearing

22 just like we will to the Nevada Tax Commission whether its

23 the first hearing or the second hearing and then remove the

24 requirement that they actually attend

25 And the final amendment will be an additional
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section well call it section 23 that the effective date of

these regulations would be October 1st 2010 This was

request made by the Nevada Taxpayers Association not to

ingose the new equalization process during the current fiscal

year

And that is the basis of my comments

Mr Chairman Id be happy to take your questions

CHAIRMAN WREN Terry thank you very much Id

like to thank you and your staff for the amount of work and

10 time that youve put into this up to this point Do we have

11 any comments or questions for Terry

12 NEMBER MESERVY Dennis Meservy have some

13 questions Regarding when we say statistical population and

14 strata is it defined anywhere else Obviously we put our

15 own little clause as to what that is Is that anywhere else

16 in the revisions there or the regs

17 MS RUBALD No sir there is not definition

18 MEMBER MESERVY So we dont have true

19 definition We do have definition but its not in the

20 document

21 MS RUBALD Right but believe it is in the

22 standard on ratio studies Let me confirm that for you

23 Yes for strata thats at page 62 of your packet or page 44

24 of the standard on ratio studies There is definition for

25 strata which is class or subset that results from
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stratification

And there is also definition for population and

thats on page 60 of your packet or page 42 of the standard

on ratio studies and that definition is all the items of

interest for example all the properties in jurisdiction

or neighborhood all the observations in data set from

which sample may be drawn

MEMBER MESERVY Thanks Terry

MS RUBALD Youre welcome

10 CHAIRMAN WREN Any other questions of Terry

11 Okay Terry again thank you very much

12 ill open it up for public comment We will

13 entertain public comment for five minutes each Donna so if

14 youd help me watch the time and well start in Elko first

15 Do we have any public comment in Elko Russ

16 MEMBER HOFLAND No comments

17 CHAIRMAN WREN Okay Las Vegas Dennis

18 Anthony do you guys have any public there

19 MEMBER MARNELL No Mr Chairman we do not

20 besides the Clark County Assessor Do you guys have any

21 comment Theyre not itching to get up to the microphone

22 CHAIRMAN WREN Is Jeff there

23 NEMBER MESERVY Thats yes

24 CHAIRMAN WREN Wow okay Better check to see

25 if he has temperature or something
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MEMBER MESERVY He seems to be breathing

CFUURMPN WREN Im worried now Well bring it

to Carson now Public comment

MR LOWE Good morning Chairman Wren and

Members of the Board Im Todd Lowe an Incline Village

resident What wanted to share today is concern about

the regulations as proposed

think in summary theyre incomplete not quite

ready for approval In spite of as much work has been done

10 think little more work has to be done before you

11 recommend them for adoption

12 My concern is related to the use of the standard

13 the IAAO standard the ratio study because think it is as

14 described in the regulations that are proposed inappropriate

15 for our particular system of property taxation and this is

16 because its bifurcated The bifurcated nature of our

17 taxable value system makes this not quite right on and let

18 me explain

19 If you look at the standard itself when you go

20 to section which is the overview it disqualifies itself

21 for application in nonmarket value system which is what we

22 have As most people know were the only state in the union

23 that has such system The second sentence of the overview

24 says Use of assessments can mask the true level of

25 appraisal and confuse the level of measurement of appraisal
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uniformity when the legal assessment level is other than

100 percent of fair market value which is very much what we

have here Fair market value is not the standard nor the

law here

So if it was then this would be beautiful

standard to apply and think it can be applied in portion

of this process which is when you are comparing or evaluating

uniformity of unimproved land and if this regulation

restricted it to that use think that would be appropriate

10 Let me share real live example from two years

11 ago that would show how this goes off the tracks So this

12 Board although dont think any of the current Meiters were

13 on the Board at the time requested that the Department go

14 out and do sales ratio study and bring the results back to

15 the Board and they did this inside Washoe County which has

16 five reappraisal districts didnt bring any copies

17 have one copy of that here but you should have it its

18 public record

19 The results were this Im going to read them

20 Of the five areas and Ill label them and one

21 came in at ratio of 41.7 percent another came in at 71

22 percent came in at 59 percent area came in at

23 53 percent and area came in at 32 percent

24 What is one to do with that kind of infonnation

25 This is sales ratio study You have one group that is 110
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120 percent higher than another group Very difficult to

take action with that

Now understand that the regulations say if

its inappropriate you dont do it but think this opens

the Board up for lot of taxpayers bringing this kind of

infonnation in front of you and saying that guy is paying

half the taxes am weve got the same value properties and

this is just the beginning of bunch of you know new

wave of lawsuits from taxpayers who do this kind of thing

10 because sales ratio studies are kind of easy to do

11 particularly by taxpayers

12 Now do these numbers indicate that theres lack

13 of equalization here dont know Not necessarily These

14 could be absolutely these results could comply precisely

15 with Nevada law Unfortunately you cant tell that from the

16 sales ratio study If you open the door to use the sales

17 ratio study in nonmarket value system then think youre

18 going to have all kinds of problems

19 Another piece of evidence on that particular

20 point is this thing that just pulled off the web think

21 most of the Board has seen this have copies if you

22 havent its an article that was written by John Dougherty

23 published by NPRI heard John Dougherty on the roll call

24 so maybe he could speak to this but he went out and

25 interviewed Richard Almy who is past president of the
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ThAO should say Executive Director and his firm was

contributor to the creation of the standards being

referenced

John did an interview and couple of excerpts

from that interview just for the record one was he said

Theres not much bang for the buck in the State Board of

Equalizations proposed regulations

MS PROPER Excuse me time

CHAIRMAN WREN Ill give you couple more

10 minutes

11 MR LOWE Okay appreciate that Chairman

12 Wren Like say think youve already read this so the

13 guy who has actually been creator of the standard says this

14 isnt necessarily going to work very well Ill just read

15 couple extra from that interview

16 He says Almy states ratio studies are very

17 useful in market based property tax system to measure

18 equalization of property assessments Nevada however

19 abandoned market based property tax system in 1981 adopting

20 unique model called taxable value In market based

21 property tax systems ratio studies are used to compare the

22 assessed values determined by tax authorities to market

23 sales and then consistent ratio would indicate that

24 property taxes are being assessed equally across political

25 jurisdictions
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Then another quote from Almy Under such

scenario said Almy the tax departments application of

ratio studies accomplishes little more than checking the math

of county assessors Even then he said the ratio studies

proposed by the Board will fall short of being useful tool

for determining whether equalization is occurring Thats

because neither the county nor the state measures the

valuations against market values

So even guy who was partial author of the

10 standard says this is problem to apply it after he has read

11 the proposed regulations So what would propose is that

12 little more work be done to make some modifications One is

13 to go ahead and use the standard because as Terry said

14 think its one of the few if not the only one but apply it

15 where it can be used and explicitly exclude it where it

16 cannot

17 You can use it on land but on the improvements

18 do what we have to do under law and think youll find it

19 very simple and straightforward task which witnessed inside

20 the Blue Ribbon Committee which is to go out and determine

21 whether the assessors are properly applying the

22 Marshall-Swift Its just check calculation Its almost

23 formulaic in application

24 If you do those two things and look at each one

25 separately then think you can get to the point where you
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can conclude that equalization has been done whether it

exists or it doesnt exist But if you allow the use of

sales ratio studies on nonmarket based values then just

think its opening up can of worms and you dont want to go

there

Its not big fix but it can be done and lot

of work has already been done to get this far so lets just

finish the job and get it right the first time Thank you

CHhIRN1N WREN Thank you very much

10 MS INGEMANSON Maryanne Ingernanson but will

11 defer to Suellen Fuistone to use my five minutes

12 CHAIRMPN WREN Okay great Good morning

13 MS FULSTONE Good morning Chainnan Wren

14 Suellen Fulstone attorney for the Incline Village taxpayers

15 will go longer than five minutes thank Mrs Ingemanson

16 for her time as well would ask the Boards indulgence

17 think this is an important regulation and

18 under NRS 233B.06l think it would be improper to cut off

19 any interested person or any public comment even if it goes

20 longer than five or even ten minutes simply because its not

21 as though the room is full of people who want to give public

22 comment So think you should listen to the public comment

23 thats being offered without undue limitation

24 Ill start by saying agree in part with

25 Mr Lowe probably agree more so with Mr Almy There are

CAPITOL REPORTERS 775 882-5322

23

Jt.App .555



couple of familiar lines from Shakespeares Macbeth and

they go like this It is tale told by an idiot full of

sound and fury signifying nothing

When first read the proposed regulation these

lines immediately came to my mind Every time reread it

that refrain starts running again in rrry head Obviously

Shakespeare wasnt talking about this regulation but the

description fits

Notwithstanding multiple pages and as Ms Rubald

10 said this morning many many words devoted to ratio studies

11 this equalization regulation in its entirety is useless

12 unworkable unnecessary and certainly cost prohibitive

13 There is so much wrong with this regulation from

14 the unauthorized delegation of this Boards duty of

15 equalization obligation to the definitions it would take me

16 more than all morning to go through it section by section

17 So Im just going to talk about few things that stand out

18 Under the law the Boards authority to adopt

19 regulations is limited Under NRS 2333.030 an agency such

20 as the Board may adopt regulations only and quote to the

21 extent authorized by the statute applicable to it

22 The only specific statutory authority for this

23 Board to adopt regulations is under NRS Section 361.379

24 paragraph which says that the Board may adopt regulations

25 and quote governing the conduct of its business
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In section the proposed regulation effectively

purports to define equalization This Board cannot do that

It does not have the statutory authority The definition is

improper even if this Board could adopt definition of

equalization Section reads that equalized property

valuation means to ensure that the property in this state is

assessed uniformly in accordance with the methods of

appraisal and at the level of assessment required by law

NRS 361.395 which is the source of this Boards

10 duty of equalization never talks about assessment It talks

11 about equalizing property valuation Equalization is not

12 about assessment uniformity it is about property valuation

13 Section talks about looking to see that

14 property is and again quote assessed uniformly in

15 accordance with the methods of appraisal and at the level of

16 assessment required by law

17 The Supreme Court made it lot simpler In the

18 Barta case they said If varying methods are used to

19 determine the taxable values of like property then

20 equalization becomes difficult and there can be no guarantee

21 that the same measure of taxable value will be assigned to

22 the property Clearly this would violate the constitutional

23 requirements of and then this is quote from the

24 constitution of course uniform and equal

25 In the Bakst decision with which you are all

Q\pITOL REPORTERS 775 882-5322

Jt.App.557



familiar the Court recognized that constitutional uniformity

requires that the Tax Commission adopt valuation regulations

for use throughout the state by all assessors and that the

assessors follow those regulations

In Barta the Court went further Realizing that

constitutional uniformity in taxable value system not

market based system but taxable value system required not

just that the valuation regulations adopted by the Conuitission

be used by the assessors but that the same valuation

10 methodology be used by all assessors for the same kind of

11 property

12 Under the Nevada constitution it is impossible to

13 achieve uniformity of taxation without uniformity of

14 valuation methodology Under the Nevada constitution it is

15 impossible to achieve equalization or equal taxation without

16 uniformity of valuation methodology

17 An assessor cannot value the land in one

18 residential property using comparable sales of vacant land

19 and the land under another residential property using

20 abstraction There is simply no evidence and have asked

21 the Department for this evidence on more than one occasion

22 but there is no evidence that when you use different methods

23 that the properties are uniformly or equally valued In

24 fact the evidence is all to the contrary

25 Under the constitution and the Supreme Court
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decisions in Bakst and Barta as well as the statutes

equalization is first and foremost function of assessors

using the sane valuation method to value similar properties

This Board had the right idea back in April or May of last

year when it promised taxpayers from Incline Village and

Crystal Bay that it would bring the assessors as well as

taxpayers throughout the state that it would bring the

assessors before it and ask them how they value property

That never happened

10 Although think there was request to the

11 assessors to appear as recall the assessors demurred and

12 for all practical purposes they refused to come and that

13 refusal was accepted by this Board

14 Under section 12 of the proposed --

15 MEMBER MARNELL Excuse me Ms Fulstone Id

16 like to stop you right there Thats not correct Dawn can

17 you inform Ms Fulstone what is correct and what has been

18 scheduled just for the record

19 MS KEMP There is meeting scheduled to meet

20 with the assessors at the end of the month if Im correct

21 Do you have the exact date Terry

22 MS RUBALD March 22nd

23 MS KEMP March 22nd

24 MEMBER MARNELL Thank you Dawn

25 MS FULSTONE appreciate hearing that Thank
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you Member Marnel

MEMBER MARNELL Youre welcome

MS FULSTONE Im glad to know that think

that thats an appropriate action to take

Under section 12 of the proposed regulation the

Board in making its equalization determination is to consider

the county tax rolls the central assessed roll the ratio

studies performed by the Department under NRS 361.333 the

work audits performed by the Department evidence from the

10 taxpayer but that evidence is limited to evidence provided

11 under NRS 361.355 which is the specific statute that allows

12 taxpayer to go to different county board of equalization

13 and argue that certain property in that county is being

14 undervalued

15 Its very limited statute Im not sure its

16 ever been used but it certainly limits the evidence that

17 taxpayer may offer here And finally evidence provided

18 pursuant to sections 13 14 and 15

19 In this section of what the Board considers

20 there is no mention of evidence of valuation methods used by

21 the assessors except as may be contained in the Departments

22 work audits which because have had the occasion to review

23 those audits make no effort whatsoever at least the audits

24 as theyve been conducted to date to determine whether

25 uniform methods are used by different county assessors
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Under section 13 of the proposed regulation the

Board cart seek additional information from the county There

are 12 itemized categories of information that the Board can

seek with no catchall anything else even at the end and

notable again in its absence are the valuation methodologies

used by the assessor All kinds of information except the

information that matters most As said when started this

presentation full of sound and fury signifying nothing

Under section 14 of the proposed regulation the

10 Board can seek additional ratio studies to be performed

11 either by the Department or the county assessor Under the

12 regulation the Department can essentially do ratio studies of

13 its ratio studies all with the same meaningless results as

14 pointed out by Mr Almy in his interview with Mr Dougherty

15 The structure of the proposed regulation is

16 essentially to base equalization on ratio studies which are

17 to be evaluated by the Board although how this Board will

18 evaluate ratio studies that are nothing but conclusions is

19 not clear Without going behind the conclusions the Boards

20 evaluation of ratio studies cannot be anything more than

21 rubber stamp or anything other than rubber stamp

22 In the lawsuit where Incline Village taxpayers

23 are challenging the validity of the 2008 revisions to the

24 valuation regulations we have had some access to Department

25 files One of the things that came across was cartoon
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apparently distributed by the Department to assessors at the

one of the meetings of the county assessors association and

that cartoon asked in essence what do you do when the

statistics dont help you And the answer of course was you

develop new statistics

There isnt anyone in the room on the phone or

in Las Vegas or Elko who does not realize that statistics can

be and generally are manipulated Making statistical

analyses the driving force of the detennination of

10 equalization simply takes the taxpayer and for that matter

11 the Board itself out of the detennination and insulates both

12 the Department and the assessors from any meaningful

13 accountability

14 Im offended by that not just as lawyer for

15 Incline Village/Crystal Bay homeowners/taxpayers but as

16 member of the public Public officials and public employees

17 ought not to seek and certainly ought not to be allowed to

18 avoid public accountability

19 Section of the proposed regulation defines

20 ratio study Ratio study means an evaluation of the quality

21 and level of assessment of class or group of properties in

22 county which prepares the assessed valuations established

23 by the county assessor for sampling of those properties to

24 an estimate of the taxable value of the property by the

25 Department or an independent appraiser or the sales price of
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the property as appropriate

Theres different definition in the IAAO

standard which youre also adopting There is provision

for conflicts think that simply invites litigation The

bottom line is that meaningful ratio study cannot be done

in taxable value system without employing independent

appraisers which is wholly cost prohibitive even without the

budget constraints that were dealing with in this state at

this time

10 One think that is quite accurate about the

11 proposed definition written by the Department here and that

12 is the description of estimate of taxable value of the

13 property and Ill put in either either by the Department

14 or an independent appraiser taking the Department and an

15 independent appraiser as mutually exclusive things

16 The ratio studies that the Department has done

17 under NRS 361.333 demonstrate beyond any doubt that the

18 estimates of taxable value done by the Department do not

19 remotely resemble an independent appraisal

20 One of the things we looked at in the regulation

21 lawsuit again were the work papers for the Departments ratio

22 studies and assessor work audits For the most part there

23 was not even the pretext of an independent appraisal The

24 Department just adopted the assessors land value

25 When the Department simply adopts the assessors
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land values the ratio studys conclusions are meaningless

You cant compare the same values and come up with anything

in terms of significance for equalization The ratio studies

as proposed in this regulation are nothing more than busy

work job security for Department employees

Under section 15 the regulation finally gets

close to looking at methodologies but it makes sure that the

doesnt do any of the looking Section 15 has the Department

report to the Board its findings concerning whether the

10 county assessor has appraised the property in the county in

11 accordance with the methods of valuation prescribed by

12 statute and the regulations of the Commission

13 Again all the Board gets are the conclusions of

14 the Department and even those conclusions dont reach the

15 constitutional issue which is whether assessors across the

16 state value the same kinds of property in the same way

17 When youre looking at whether the assessors

18 value property in accordance with the methods of valuation

19 prescribed by statute thats not looking at how they apply

20 those methods and whether they apply the same methods to the

21 same kinds of properties

22 The regulation as it existed before the Bakst

23 case as it exists now and as its proposed to be revised

24 contains number of alternative methods of valuation You

25 have to apply in order to satisfy the constitution you have
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to apply the same methods to the same kind of property

The proposed regulation doesnt reach that issue

in my mind because the Department knows that the assessors

cannot and do not meet -- well cannot in the sense that if

you look at what they do they do not meet the constitutional

standard Its not that they are unable to its that they

do not meet that standard

Contrary to all the notions of open government

these findings by the Department are going to be made behind

10 closed doors presented to the Board without any opportunity

11 for contest of any kind

12 Ms Rubald talked about the first hearing being

13 under section 16 well the first hearing in this proposed

14 regulation cant be under section 16 because the hearing

15 under section 16 comes only after this Board has made certain

16 determinations This Board cannot make determinations

17 consistent with the Open Meeting Law without having hearing

18 or at least meeting The initial equalization hearing is

19 under section 11 and thats apparently an administrative

20 hearing with three-day notice to the public think

21 thats wholly inadequate

22 dont know how any taxpayer or taxpayers

23 attorney would prepare on three days notice to respond to

24 whats actually been in the preparation stage for much

25 longer period of time The hearings under sections 16 and 17
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have ten-day public notice If the Board ever gets to

hearing under section 17 that proposes an increase in

property valuation thats the only time theres personal

notice to the property owner

Interestingly from lawyers standpoint no

provision is made for the property owner or taxpayer to be

party to any of these equalization hearings even the one

which proposes to increase the value of the taxpayers

property The county gets two parties to the proceeding

10 both the assessor and the county board originally three

11 parties the county commission as well but apparently can be

12 amended to exclude the commission at the request of the

13 county

14 The taxpayer only gets to provide oral testimony

15 By keeping the taxpayer from being party of record then

16 the taxpayer cannot seek judicial review of any

17 determination

18 One of the strongest underlying themes of the

19 proposed regulation is the exclusion of the taxpayer from the

20 process In my mind that is extremely shortsighted not just

21 wrong and unfair but shortsighted The primary prerequisite

22 for an action under the federal law is the unavailability of

23 remedy under state law

24 If you exclude the taxpayer from the process and

25 preclude the taxpayer from seeking judicial review of any
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determination you simply drive the taxpayer into federal

court

An equalization regulation ought to do couple

things my mind It ought to provide for process and it

ought to be streamlined process not this cascade of

hearings that we have here hearing under 11 hearing

under 16 hearing under 17 another hearing if you propose

an increase hearing on reappraisal hearings and

hearings and hearings

10 It also ought to provide for meaningful

11 participation by taxpayers not just the county assessors

12 and for meaningful determination by the Board It is

13 important in representative government that government be

14 accessible think thats the import of the taxpayers bill

15 of rights

16 think accessibility and understandability and

17 participation are particularly important and have been from

18 before this country was formed even when it comes to taxes

19 Nothing maybe some things but few things come closer to the

20 citizens concerns than the taxes that he or she is assessed

21 and required to pay

22 An appropriate equalization regulation ought also

23 to focus on the uniform application of Commission promulgated

24 valuation regulations which the Supreme Court has clearly

25 made the crux of constitutionally mandated equal and uniform
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taxation The proposed regulation does none of these things

One obstacle to the drafting of an effective

regulation is the Departments conflict of interest It is

the Departments job to monitor the performance of assessors

and assure the uniform use of valuation methodology They

stopped doing that job many years ago The Department has

become aligned fully aligned with the assessors This is

well established phenomenon in regulation Its called by

social scientists regulatory capture

10 The regulators become identified with the

regulated and arrayed against the public This is why the

12 FCC failed to stop Bernie Madoff It wasnt that there

13 werent red flags all over the place

14 One of the things that Almy mentions is when you

15 adopt this regulation with ratio studies youre not really

16 doing anything more than checking the math of the assessors

17 If you look at the definition of assessment ratio which is

18 at page ten --

19 CHAIRMAN WRfl Two minutes please

20 MS FIJLSTONE will do trw best The exarrle is

21 clearly where all youre doing is math youre applying the

22 assessment percentage to the taxable value established by the

23 assessor

24 This regulation is written to obscure and

25 obfuscate and bury the Departments failure to meet its
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obligations to monitor assessors Under the circumstances

having the Department draft an equalization regulation is

like having the foxes design the henhouse

The Departments proposal blocks every exit with

unintelligible statistical mesh and even those lucky little

taxpayer chickens who have and know how to use statistical

mesh cutters like Mr Lowe are barred from using them by

the exclusion of the taxpayer The goal and this Boards

duty of state-wide property tax equalization is not advanced

10 single iota by this proposed regulation

11 It is bad regulation it is an unconstitutional

12 regulation it is an expensive and ultimately unworkable

13 regulation It should be rejected by the Board the Board

14 should insist that the Department develop an equalization

15 regulation that focuses on establishing the uniform use of

16 valuation methodologies that provides for effective taxpayer

17 involvement in the process and that doesnt waste the States

18 money Thank you

19 CHAIRMAN WREN Thank you very much Any other

20 public comment Terry Ill come back to you for minute

21 Do we have any other comments

22 MS RUBALD Thank you Mr Chairman do have

23 few responses to the comments that youve just heard from

24 Mr Lowe and Ms Fulstone deeply regret that they

25 perceive the Department in such black way when in fact we
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are really trying our very best to produce the information

that all the parties that are interested wish to have

First Id like to comment to Mr Lowes reference

to section 2.2 in the standard on ratio studies If you look

at the standard theres actually two parts Theres part

one guidance for local jurisdictions and part two

equalization and performance monitoring

If you look at 2.2 which is on page 39 of your

packet or page 21 of the ratio study it says Oversight

10 agencies can use the results of ratio studies to equalize

11 directly or indirectly appraisals or assessments and

12 further on here Ive lost the place but it does say in here

13 that you can use appraisals in lieu of sales and in fact

14 that is what the Department has done since 1981 in producing

15 ratio studies for the Tax Commission because we do have this

16 difference in taxable value

17 We go out and appraise the properties using the

18 methods that are required in NRS 361.227 You know dont

19 know in the interview with Mr Almy who by the way is the

20 person that recommended that Incline Village contact

21 because he does have such premiere reputation in the mass

22 appraisal world dont know if Mr Almy was aware of the

23 appraisal program that we do carry on So really dont

24 know how he was interpreting the question of what facts that

25 he had available to him when he said those things
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guess should take some offense at the tale

told by art idiot signifying nothing Last knew had

masters degree and Ive had 22 years of experience dont

think thats being art idiot

Useless unworkable unnecessary and cost

prohibitive we already have staff on board and have had

since 1981 performing these appraisals so dont think that

we expect that theres to be art increase necessarily in the

cost

10 Unauthorized delegation of authority to the

11 Department thats major reason why these regulations are

12 vetted through the Legislative Counsel Bureau to ensure that

13 anything that might be proposed is actually authorized in

14 law So when we get draft back from LCD we know that

15 they have approved it as to your authority

16 would also like to note that there was some

17 corrunent about you cant define equalization because NRS

18 361.395 never talks about assessment but you do have to read

19 all of the statutes together and would refer you to NRS

20 361.380 Let me just get that quickly 380 says that the

21 State Board of Equalization shall conclude the business of

22 equalization on cases that in its opinion have substantial

23 effect on tax revenues before April 15th So that of

24 necessity then includes assessment

25 The notion that the taxpayers are excluded
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think made very specific reference to the fact that the

items that you can look at include all of these tax rolls and

whatnot the audits of work practices and this is in section

12 item and it says and any other information the Board

deems relevant Thats why this is wide open

The taxpayers can come to you with any

information theyre not precluded from developing their own

ratio studies or their own work practice reviews and bringing

that forward

10 Ill try to make this short The conflict it

11 was mentioned that theres some sort of conflict in section

12 the definition of ratio studies With the standard on

13 ratio studies and would reference that believe it says

14 in section 142 it says that any ratio study be

15 performed in accordance with the provisions of the standard

16 on ratio studies adopted by reference in section 10 of this

17 regulation except any specific provision on the standard of

18 ratio studies that conflict or is inconsistent with the laws

19 of this state or any regulations adopted by the State Board

20 or the Commission Thats put in there specifically to

21 avoid any such conflict between your regulations and the

22 standard

23 Again with the comment that the Board will only

24 get the conclusion of the Department under section 15 you

25 know thats good twist Were trying to provide you with
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the information that you need It doesnt preclude you from

hearing any other information

Section 16 the assertion that theres an

exclusion of the taxpayer from the process again that is not

so whatsoever All of these hearings are to ensure that

there is an orderly process in which the taxpayers can

participate and that includes the preliminary hearings where

youre looking at the tax rolls All of those things are

notice to the public and they can watch it from the beginning

10 and participate in it from beginning to end

11 So the notion that the Department has conflict

12 of interest that we are somehow fully aligned with the

13 assessors think not You have only to look at some of the

14 ratio study recommendations that weve made in the past

15 Perhaps theyve not been adopted by the Tax Commission but

16 we have certainly made them and made those observations as an

17 independent agency from the assessors

18 Having said that thank you for the time

19 CHAIRNAN WREN Thank you very much want to

20 thank everybody for their comments Im going to go to the

21 Commissioners for comments Before do that Dino do you

22 have any input Is Dino there Apparently not Okay

23 Commissioners lets start with Russ Comments

24 MEMBER HOFLAND No comments at this time

25 CHAIRMAN WREN Aileen
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MEMBER MARTIN need to go back through some of

this regulation the proposed regulation so Ill reserve my

comments for just few minutes okay

CHAIRMAN WREN Okay thats fine Dennis

MEMBER MARNELL Mr Chairman is it possible to

take maybe five-minute break to gather some of our thoughts

and use the rest room

CHAIRMAN WREN Yes Lets go off the record for

ten minutes

10 ME4BER MARNELL Thank you

11 short recess was taken

12 CHAIRMAN WREN Were going to go back on the

13 record It appears that everybody is still here So

14 Dennis comments Excuse me Who do we have on the

15 telephone Aileen

16 MEMBER MARTIN Yes Im still here

17 CHAIRMAN WREN Dm0 are you back Dennis go

18 ahead

19 MEMBER MESERVY Im really impressed that Terry

20 has been able to expend all this effort and think shes

21 very capable and think shes been working hard on this

22 So Im grateful that we have somebody on staff working hard

23 on this

24 couple of questions have First of all if

25 this were to take effect October 1st are there deadlines
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that have to be met on when theyre ratified or can we keep

making changes as we go What date does it become effective

as of October 1st do you know

MS RIJBALD Mr Chairman and Mr Meservy in

answer to that what happens is if you adopted these

regulations today the next step would be to have approval by

the Legislative Commission The purpose in having an

October 1st date was to consider the comments from the Nevada

Taxpayers Association that perhaps it would be in the best

10 interests of all to have these apply to the next fiscal year

11 since the property tax calendar is well into the 2010 tax

12 year

13 If for instance you were to have these apply

14 today it might not be enough time really for people to

15 respond and put in place all the things that need to happen

16 at least that was the point of view of the Taxpayers

17 Association dont know have answered your question

18 Mr Meservy

19 NEMBER MESERVY agree that we wouldnt want to

20 go retro and think October 1st makes sense guess what

21 Im saying is if we waited until October 1st or if we did it

22 today when is the break off to make it effective or does it

23 matter

24 MS RtJBALD Actually it does If you want

25 permanent regulations they basically have to be adopted by
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July 1st Thereafter if you adopted regulations say in

October they would be temporary regulations and then you

would have to go through the process again to make them

permanent year later So there is deadline in terms of

making regulations permanent and that is July 1st

CHAIRMAN WREN Dennis my understanding of what

happens also is if we pass these regulations today then they

would go back to LCB Am saying that right

MS RtJBPLD They will go to the Legislative

10 Comission which is staffed by LCB yes

11 CHAIRMAN WREN Because they approved the

12 original language but theres recommendations for some

13 changes in there If we pass it today then it will go to

14 them again for their approval and it will come out of their

15 committee is that correct

16 MS RUBALD It has to be approved by the

17 Legislative Commission which is staffed by actual

18 legislators

19 CHAIRMAN WREtT Anything else Dennis

20 MEMBER bIESERVY Im still learning Thank you

21 CHAIRMAN WREN Anthony

22 MEMBER MARNELL Mr Chairman as usual have

23 ton of questions for three or four different people so Id

24 like to start with Dawn Dawn do you have legal opinion

25 or would you like to weigh in legally whether or not this
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Board is allowed to adopt these regulations

MS KEMP Yes Let me refer you to your

authority under 361.375 section The board may adopt

regulations governing the conduct of its business What

youre regulating under is the State Board of Equalization

shall equalize property valuations in the state

So both of those are pretty broad grants of

authority to be interpreted by the State Board

MEMBER MARNELL Okay Mr Chairman do you have

10 any thoughts on that

11 CHaIRMAN WREN You know reread the

12 regulations again this morning and of course cant give

13 you legal opinion at all but from my laymans opinion it

14 appears we have the authority to do this It appears to go

15 hand in hand with my understanding of what the Supreme Court

16 has kind of indicated we should be doing also

17 MEMBER MARWELL would agree with that just

18 wanted to make sure that that was in the record

19 Terry for me is Terry there

20 CHAIRMAN WREN Yes

21 MEMBER MARNELL Again at very high level

22 could you state maybe more of summary of the exact purpose

23 of the State Board adopting this regulation and what specific

24 problems you think its going to help us solve as State

25 entity
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MS RUBALD Mr Chairman Mr Manell thank you

for the question You have the authority to equalize under

361.395 and in fact youve done so At high level what

these regulations provide is process an orderly process to

gather information to make sure all of the parties

including the taxpayers are included and the counties

because it is also the counties who have to implement any

equalization order that you might come up with

So the whole purpose here is to ensure that you

10 have looked at broad range of information and that you have

11 conducted your equalization duties in an open setting with

12 input from taxpayers

13 MEMBER MAFNELL Thank you Can you speak

14 specifically to the purpose of the ratio study and how you

15 see that in this regulation

16 MS RUBkL4D Yes When we talk about -- in

17 section what the definition for equalize property

18 valuations are its two-part process dont think its

19 correct to say that equalization is only the result of method

20 because the constitution also says -- what the constitution

21 actually says is that the legislature shall provide by law

22 for uniform and equal rate of assessment and taxation and

23 shall prescribe such regulations as shall secure just

24 valuation for taxation of all properties

25 So even in that sense its two-part process
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When were talking about equalizing property valuations you

have to ensure that yes the methods that were used to

arrive at value are uniform and equal but you also have to

make sure that the level of assessment has been reached

know in some of the workshops there was some

suggestion that well of course its always going to be

35 percent but thats not the true

When you have variation in taxable value and

you multiply it by 35 percent you will have variation in

10 the assessment level and thats what ratio studies are

11 designed to detect is if there is some variation in

12 ultimately the taxable value that results in nonuniformity

13 and the level assessment has not been reached

14 MEMBER MARNELL Okay Thank you do have

15 one question its the same question for Mr Lowe and

16 Ms Fulstone if theyre there still

17 CHAIRMAN WREN Theyre coming up

18 MEMBER MARNELL Great Thank you

19 MS FtJLSTONE Suellen Fulstone Mnber Manell

20 Im sorry what was the question

21 MEMBER MARNELL havent asked it yet

22 MS FULSTONE thought you said you had the

23 same question so could think about it

24 MEMBER MARNELL Are you ready

25 MS FTJLSTONE am ready
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IvIyER MABNELL just wanted to understand your

and Mr Lowes involvement in these workshops and dont

have your specific quotes from the record so if misstate

this then please correct me

wanted to know what your level and Mr Lowes

level of involvement was in these workshops and if you

proposed or have any proposed alternative language to this

the regulation other than your testimony today Do we have

work doc with red line of your thoughts or Mr Lowes

10 MS FULSTONE You dont went to two or three

11 of the workshops submitted comments when was there in

12 writing and orally making much the same objections Im making

13 now did not go to the most recent workshop because at

14 that point in time this hearing for final approval of the

15 regulation had already been noticed so it seemed to me that

16 it wasnt going to be changed so there wasnt much point in

17 my going and objecting there

18 The problem with the way this process gets done

19 in terms of developing regulations is that the taxpayers or

20 anyone else for that matter dont know -- mean the

21 assessors have some input with the Department but the

22 Department puts together the regulation and then they notice

23 the workshop and then you come and youre kind of faced with

24 the structure that theyve already established

25 So in rrry mind this is conpletely wrongheaded
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This is the wrong way to go about equalization Its got too

many hearings its got too much -- dont -- dont

challenge at all the -- Im sorry

MEMBER MABNELL dont want to interrupt you

but got that have the or think have the impression

rightly from that your standpoint you think this whole thing

is wrong and regardless of some of the things you may have

said prior do respect your opinion and the opinion of the

different taxpayers

10 Thats why wanted to know -- for me sometimes

11 its easier sitting on this Board and as you know am not

12 certified appraiser and appraisal is not my background

13 Ive said this publicly dont know if thats my purpose

14 necessarily here as meniber of team of five but do read

15 red line documents really well and do understand comments

16 that are stricken and comments that are added

17 Then think could be much more valuable to the

18 process in asking you why you believe what should be out and

19 what should be in You give your testimony and you give it

20 well and you give it quick and we do bounce around lot in

21 here Thats why wanted to know if you have that or have

22 prepared something like that it would be very useful at

23 least for this Board Member to understand the contrary

24 opinions of yourself and the potential other taxpayers

25 MS FULSTONE Well will say had hoped that
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the ultimate revision after the dont know whether it was

the second or third workshop think it was the third

workshop would not be the regulation as its presently

drafted If had known that perhaps could have drafted

some sort of parallel regulation

As said when the Department sets the structure

of the regulation and Im lawyer Ive done work on lot

of red line documents and understand how that process

works It just doesnt work when the basic premise of the

10 document is wrong

11 Then you go back as lawyer and you start from

12 scratch and you rewrite it and you send that off to the other

13 side and they send you back red line or they say were not

14 going to come to any kind of an agreement here

15 In this case think this regulation could

16 clearly use more time and more modification and more input

17 and perhaps more workshops dont know but some -- there

18 are issues with this regulation and as said didnt try

19 to cover them all If were looking at date of

20 October 1st think we have time to modify this regulation

21 but if you want me to develop parallel draft regulation

22 Im happy to try to do that

23 Again the thoughts are the ones expressed

24 earlier Statistical analysis ought not to be the driving

25 force Uniformity of methodology ought to be the driving
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force and this ought to be an open and accessible process

But can write one if you want to give me some time

MEMBER MBNELL Let me address that later in the

closing comments with the Board but appreciate your

testimony dont know if Mr Lowe would like to answer or

if youve maybe spoken for both you in the interests of time

but Mr Lowe Ill turn it to you

MR LOWE Just briefly To answer your direct

question did not participate in the workshops think

10 they were mostly in February and thats time of year when

11 Im elsewhere not in Nevada

12 However an experience that do have and would

13 love to bring to you and to the rest of the Board is that

14 was the guy who spent many many days and hours and hours

15 with Mr Almy back at the time that the Department of

16 Taxation was conducting the Tahoe study So know that he

17 has good understanding of whats going on here in Nevada

18 because he studied it in detail as well as his partners

19 know what he thinks and what he would recoirnend

20 that we do in this state to get it right and thats an

21 experience that would love to bring to this Board

22 havent done red line but Id be happy to

23 write something and offer it and submit it to the Department

24 and the Board for your review think it would be helpful

25 and something that think would be even more helpful would
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be for the Board to do what we did at Terrys suggestion as

she mentioned earlier which was reach out to him and get his

advice because he has specific recommendations that would

work here in the state of Nevada

dont think it would take much time dont

think it would be very difficult and think the end result

would produce something particularly since we have all the

way to October to get it done that it would be very

satisfactory

10 MEMBER MARNELL appreciate that and maybe this

11 Board will have that discussion here shortly but you

12 Mr Lowe are very well aware of the public process and its

13 somewhat difficult for me again do respect what youve had

14 to say what youve continued to say and what youve said in

15 the past but to not be involved in any of the workshops and

16 be on the record with any of your thoughts and to show up on

17 the day of and drop such major objections to this piece of

18 whats the proper word here regulations all at the last

19 minute dont think thats -- the Board tries to give the

20 public the due process and respect of the process and for

21 you to come in at the last minute with so many major

22 objections when theres been guess right now 13 months of

23 time to do this its just little unfair and just would

24 like to point that out

25 Im still committed to listening to you think
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that youve got thoughts that should be heard but would

like to see in the future if you wouldnt mind is to follow

the process thats been laid out in the state of Nevada to go

through the workshop process and get all your comments on the

record

MR LOWE appreciate that and my apologies

for not being there One of the things that gave me some

comfort in coming just today is that before left did

read what Les 3arta had prepared whose comments largely

10 reflected my point which was single point its not lot

11 of points and so thought that was right and youd pay

12 attention to that and Im here to provide emphasis on those

13 remarks which were made in writing well over month ago

14 MEMBER MABNELL Thank you very much

15 Mr Chairman dont have any other questions at this time

16 CHAIRNPJN WRfl Thank you

17 MS FULSTONE Mr Chairman and Member Marnell

18 could say one further thing in respect to what Member

19 Marnell was saying because do think its bit unfair to

20 chastise us for what he characterized as being last minute in

21 sense

22 The regulation as it was initially drafted and

23 presented in the workshop was not the regulation you see now

24 The adoption of the IAAO ratio study as recall came only in

25 February and was only discussed at workshop which as

GJJTOL REPORThRS 775 882-5322

53

Jt.App.585



pointed out earlier was essentially meaningless because the

regulation as it existed had already been noticed for

formal hearing before this Board

So it wasnt as though we didnt have our input

along the way its just my recollection and Terry can

correct me if Im wrong and point me to the earlier drafts

but my recollection is the IAAO draft of ratio study never

came into the regulation until just something like month or

so ago and we really did not have an adequate opportunity to

10 address that in workshop

11 MEMBER MRNELL So Ms Fulstone youre saying

12 that that piece of the regulation came in on the February

13 11th 2010 workshop not February 26 2009 just for

14 clarification

15 MS FULSTONE Correct

16 MEMBER MARNELL And wasnt chastising you

17 would never use Shakespearean idiotic comment to describe

18 some good ideas by this Board Member

19 MS FULSTONE appreciate that Thank you

20 MS RUBALD May respond to that as well

21 CH1URWN WREN Yes and have question for

22 you so Im glad you came up

23 MS RUBALD When we began this process in

24 January of 2009 we actually had most of the major concepts of

25 statistical analysis in the regulations and the folks from
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Incline Village told us that we shouldnt have all of these

things in the regulation and that is why we went to the

standard so that the individual things that are in the

standard would not be separately listed in the regulations

CHAIRNAN WREN Okay good Mr Max-nell am

certificated general appraiser However do not see red

so dont see red lining However strike-out works real

well for me and do understand that so agree with you

One of the things want to ask Terry in the

10 workshops and had the opportunity to be at the February

11 11th one and know there was input from the assessors some

12 of the assessors at that meeting what type of input did you

13 have from the assessors and Im going to get an opportunity

14 on March 22nd to ask them face to face some of these

15 questions and their thoughts on how were doing things and

16 how theyre doing things

17 But can you kind of give us synopsis of their

18 input and their feelings on this regulation

19 MS RUBALD Im trying to recall exactly The

20 input that they had we tried not only at the February 11th

21 workshop but in all the workshops we tried to at each

22 succeeding draft accommodate those comments the comments by

23 the assessors at the 2010 workshop because it had already

24 been vetted by LCB

25 At that point in time there wasnt -- it wasnt
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intended to have whole change of direction Thats what

the three earlier workshops were for But there were some

minor things that they suggested and ran them past LCB and

they were willing to say these are minor changes and we can

accommodate that

Lest Incline Village thinks that didnt do the

same for them virtually all their suggestions about getting

taxpayer access and so forth were accommodated in this draft

The only thing that was not acconunodated was the removal of

10 the ratio study

11 CHAIRMAN WREN Okay So guess want to make

12 sure Since we were not at these meetings they are

13 attended they were noticed so both the assessors and the

14 taxpayers had an opportunity to come in and help vet through

15 this information

16 MS RUBALD Yes

17 CHAIRMAN WREN Okay Russ back to you

18 MEER HOFLAND Mr Chairman still have no

19 comment

20 CHAIRMAN WREN Okay good Or okay guess not

21 necessarily good Aileen

22 MEMBER MARTIN Mr Chairman dont know if

23 should make any comments being that didnt participate in

24 the February hearing on the regulations so have no

25 comment
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CHAIRMAN WRflI Okay Anybody want to make

motion

MEMBER MESERVY Id like to hear if could some

of your comments little bit more Tony what your thoughts

are on this whole process Mr Chairman

CHAIRMAN WRfl1 Okay Im in favor of the

regulation think it has been well thought out think

its been well prepared think its been vetted through the

system

10 Is it perfect No Do we have perfect system

11 No Is it apparent that we need to do the best we can given

12 our charge of equalization and whats happened in the past

13 The answer is yes

14 think we need to go forward with the best

15 system as we see it and this is tool that can be utilized

16 as we go forward in the equalization process Do imagine

17 that theres probably going to be required additional changes

18 and other regulations and other things happening as time

19 progresses Yeah absolutely

20 But in my opinion Dennis at this point its

21 step in the right direction feel very confident that it

22 has been vetted through the system The taxpayers have had

23 the opportunity to have their input

24 see just from sitting in on the meeting on

25 February 11th that some of the taxpayers comments and
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requests have been incorporated into those changes feel

pretty comfortable that the assessors had quite bit of

input too lot of things happen just on day-to-day basis

that we just dont see Some are seen through the workshops

but know that the assessors have on day-to-day basis

worked with Terry and her staff to make sure that this type

of information and this type of system is as cohesive as

possible

In my mind if there was problem the assessors

10 would be jumping up and down saying listen this doesnt

11 work this doesnt make sense we shouldnt be going in that

12 direction and were not getting any of that testimony at all

13 Im assuming that through the vetting system and

14 through the workshops that the assessors have helped create

15 this system that is going to benefit both them and the State

16 and help us do our job as well as we can

17 MEMBER MESERVY Thank you With that have no

18 problem with giving motion that we do adopt it with the

19 thought in mind that as with all regulations they are

20 subject to future changes as more insights are developed and

21 more opportunities to improve

22 CHAIRMAN WREN have motion Do have

23 second

24 MEMBER HOFLAND This is Russ Hofland Ill

25 second
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CHAIRMAN WRflr Further discussion

MEMBER MARNELL Yes Mr Chairman This is

Member Marnell in Las Vegas The only discussion that have

is am interested in listening more to -- heard what you

said loud and clear that if something was wrong with this

that the assessors would be jumping up and down if they

didnt feel it was valuable but at the same time the

adverse to that unless you have different thought we have

two taxpayers that are jumping up and down

10 Now its not unlike Ms Fulstone and Mr Lowe to

11 jump up and down at every meeting we have but at the same

12 time think that there were some things that were brought

13 out this morning that would certainly like to learn more

14 about

15 guess if we are going to make motion and

16 second and final approval to adopt this would like the

17 ability to give those two taxpayers limit the forum and

18 dont know if Im allowed to do this so if Im speaking out

19 of school please let me know but would like to understand

20 very specifically in black and white the pieces of the

21 regulation that they do not feel work what their proposed

22 alternative is and why they think its better

23 If theyre willing to make that effort at least

24 this Board Member would like to see it read it and

25 understand it to do my job better as part of this Board
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So thats my only comment

CHAIRMAN WR dont disagree with you Im

like you listen very carefully to everything everybody has

to say and listening to the testimony what got out of it

is Ms Fulstone basically said there was nothing in the

regulation that she agreed to at all

The other gentleman indicated he thought that it

was kind of 50/50 in other words that the statistical

information worked in our bifurcated system with our land

10 analysis since thats market based but not the full cash

11 value predicated on rshall Swift

12 understand those comments Like said its

13 not perfect but Im not sure that were really at this late

14 date since this has been going on for year necessarily

15 start from scratch again which is basically what they my

16 understanding is what they indicated they would do start on

17 line one

18 The way this system works is that anybody -- if

19 we pass this today then it goes forward it still has to go

20 through LCB and come out with any final revisions or

21 directions that they put in it and next week the week after

22 that next month anybody who wants to propose regulation

23 to this Board has the ability to do that

24 If they want to go out and rewrite it and spend

25 the effort and the time that staff has spent in the last year
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in doing this then would wholeheartedly look at those

changes and/or rewrite the regulation sometime in the future

MEMBER MESERVY Thats why feel comfortable

too

MEMBER MARNELL guess Mr Chairman think

thats good thing So if youre willing to commit to that

time and prepare that document then would agree with you

that this Board is open to entertaining that as soon as they

would like to present it

10 CHAIRMAN WREN Absolutely Further discussion

11 from the Board Seeing no further discussion all in favor

12 of the motion say aye

13 MEMBER HOFLsAND Aye

14 MEMBER NESERVY Aye

15 MEMBER MARNELL Aye

16 CHAIRMAN WREN Aye Opposed

17 MEMBER MARTIN Opposed

18 CHAIRMAN WREN The motion passes want to

19 thank everybody staff Ms Fuistone Im going to have to

20 go back and read more Shakespeare can see already

21 The next item is briefing to and from the Board

22 and the Secretary and staff

23 MR DiCIANNO Mr Chairman this is Dino

24 DiCianno Can you hear me okay

25 CHAIRMAN WREN Are you back Dm0
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MR DiCIANNO Yes thank you From my

perspective and unfortunately Im not there and havent

been back to my office for few days everyone needs to keep

in mind that not only this regulation that you have vetted

here today you have to keep in mind that its only one piece

of larger puzzle

clearly the equalization process has to be done

by the State Board theres no question about that and do

appreciate the comments that Member Marnell made and that you

10 made here today prior to adoption

11 We are also trying to vet out the valuation

12 process that is the responsibility of the Nevada Tax

13 commission and that process is to be followed through and

14 joined in with the adoption of the equalization process that

15 you have to do

16 In addition the Department has further

17 responsibility of corrleting the manual for the assessors

18 and unfortunately until those regulations on the specific

19 valuation methodologies that the assessors use have not

20 become part of the regulation it becomes little

21 problematic for us to issue the manual but we will do so

22 What get little concerned about is that if we

23 do nothing we are chastised if we go to do something we are

24 further chastised and can tell you this much from zxry

25 vantage point as the Director of the Department We have
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always always maintained an open process with everyone

We are not the driver The parties to the

regulation those that are affected by the regulation are the

ones that drive this and we hope arid anticipate that we do

respond and act in accordance with what the Supreme Court has

directed both in Bakst and in Bakst

What would not want to see is further

litigation on something that believe that all of us want to

come to conclusion with and if the Board Mexters or

10 yourself Mr Chairman have any questions of me Id be more

11 than happy to respond

12 Im sure Terry is well prepared to brief you on

13 further docket issues and whats going to happen with the

14 State Board here in the future so Ill leave that up to you

15 Mr Chairman Thank you very much

16 CHAIRMAN WREN Dino thank you very much and

17 appreciate that That kind of alludes to the comments that

18 was making that this is an ongoing process and that things

19 need happen and we as Board realize things need to happen

20 and are taking the steps as fast as we can to do our job

21 Thats where we are

22 Did anybody have any other questions for Dino

23 Dino thank you very much Terry

24 MS RUBALD Mr Chairman just wanted to

25 confirm with the Board that we do have few centrally
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assessed appeals that normally would be heard on the fourth

Monday in March but were devoting -- wanted to make sure

that you wanted to devote that entire day to the visit with

the assessors and no other business

CHAIRMAN WRETh If you can schedule it we can do

two-day We can do the 22nd and 23rd if you need to if

that fits everybodys schedule but definitely want to

devote one full day to the assessors

MS RIJBALD Very good Thank you

10 CHAIRMAN WREt One thing want to put on the

11 public record that weve talked about or has come up couple

12 times is from time to time get requests for interviews from

13 reporters which is fine thats their job make point

14 up to this point to not give interviews dont mean to be

15 rude by not returning their phone calls

16 My opinion is that am one methber of board of

17 five We do everything that we do we make all of our

18 decisions have all our discussions in open meeting Its

19 transcribed If have an opinion about something or make

20 statement make it during this open meeting period and it

21 is there to be reviewed So just want to make the point

22 again for those people who ask for interviews Im not going

23 to give any okay

24 Any other corrunents

25 MEMBER MARTIN Mr Chairman was wondering if
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were going to schedule any joint hearings with the Tax

Commission

CHAIRMAN WREN We dont have joint meeting set

up with them right now Im actually meeting with the

Chairman one-on-one this afternoon to talk about some things

between the two Chairs have asked him and will again ask

him to be here or make sure he has representative here on

the 22nd so that they understand what were doing and the

information that were getting but as far as joint

10 meeting right now we dont have one no

11 MEMBER MARTIN Thank you

12 CHAIRMAN WREN Any other comments Any other

13 public comment Thats the only hearing information we have

14 right now Were going to be here on the 22nd here in

15 Carson City Does anybody know if they have conflict with

16 the 23rd

17 MEMBER NESERVY Dennis Meservy Obviously can

18 move things around but Im in the middle of tax season and

19 it sure is not easy so if there is way to do it after

20 April 15th Id like to make sure Im there Otherwise its

21 pretty difficult sometimes

22 CHAIRMAN WREN You use that excuse lot

23 MEMBER MESERVY Well taxes come once year

24 MEMBER MARNELL do have some things have

25 scheduled Mr Chairman and could move them dont know
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if its possible to cover the business on the 23rd with maybe

an 800 a.m start and be done by 11 dont know how many

appeals weve got but that would be helpful

MS RUBALD Mr Chairman we can schedule these

centrally assessed some other time Its not mandatory to

have that it day

CHAIRMAN WREN we wont worry about it then

well to discuss on the 22nd Any other public comment

Seeing none thank you very much

10

11 The proceedings concluded at 11 oclock
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Tax board schedules dubious quick-fix for

property-tax system

Experts suggest scheme is illegal ineffective

John Dougherty

CARSON CITY Nevada tax authorities are

poised to address the states long-unlawful property-tax-

assessment system Monday by adopting quick-fix

regulation that wont work says leading property-tax-

appraisal expert

There is not much bang for the buck in the State

Board of Equalizations proposed regulation said

Richard Almy the former executive director of the

International Association of Assessing Officers and

foremost expert on the methodology Nevada tax

regulators are proposing to adopt

Almy is widely considered to be among the worlds

authorities on property-tax assessment and is senior

technical director of the IAAOs textbook Property

Appraisal and Assessment Administration Almy made

his comments after reviewing the state Boards proposed

regulations

The five-member state Board has scheduled for

passage March regulation adopting statistical tool

called ratio studies as the basis for determining

whether the states 17 elected county assessors are

valuing similar property equally across the state as

required by the Nevada Constitution

State law has long required that regulations ensuring

statewide equalization be written but neither the State

Board of Equalization nor the Nevada Tax Commission

ever actually produced such rules Now the Board

after holding only single two-hour workshop in early

February that discussed adopting the IAAO standards for

ratio studies appears to be rushing to put regulation

in place

Individual taxpayers county assessors and the

Nevada Taxpayers Association criticized the proposed

regulations urging that more time be taken before

adoption The state Boards agenda for its upcoming

meeting however shows the regulations scheduled for

adoption

Almys criticism comes at the same time as the head

of the state Department of Taxation is also expressing

doubt about the effectiveness of using ratio studies to

determine statewide equalization

The ratio study isnt the end all and be all for

equalization said Dino DiCianno executive director of

the state tax department

DiCianno said ratio studies while far from full

proof could still assist the state Board in making

judgment call on whether property taxes are equalized

Does it ensure completely Maybe

maybe not he said

Rather than relying on ratio studies Les Barta

property-tax expert and Incline Village property owner

who has been leader in an eight-year property-tax

revolt said the state Board should be following two

recent Supreme Court rulings requiring county assessors

to only use appraisal methodologies adopted by the

Nevada Tax Commission

There is minimum mention of the state Boards

predominant duty to determine whether uniform

appraisal methodologies have been used by county
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assessors Barta said during Feb 11 tax department

workshop on the proposed regulation

The Nevada Supreme Court ruled in 2006 and 2008

that county assessors must only use appraisal

methodologies that have been expressly approved by the

state Tax Commission

The commission however has been slow to

implement detailed uniform appraisal methodologies

and what regulations have been passed are under

challenge in state court as being too vague

The Tax Commission is also in violation of state

statute for failing to provide assessors tax manual

prescribing appraisal methodologies The commission

hasnt published the tax manual since 1999

State Board Chairman Anthony Wren Reno

appraiser did not return phone call Thursday seeking

comment in response to Almys criticism Wren is

pushing for quick adoption of the regulations

This is something that has not been rushed

through Wren said at the Feb II workshop

Almy said ratio studies are very useflil in market-

based property-tax system to measure equalization of

property assessments Nevada however abandoned

market-based property-tax system in 1981 adopting

unique model called taxable value

No other state in the country uses taxable-value

system where land is valued at market price and

improvements at replacement cost new less 1.5 percent

depreciation per year
based on the

age
of the structure

In market-based property-tax systems ratio studies

are used to compare the assessed values determined by

tax authorities to market sales consistent ratio would

indicate that property taxes are being assessed equally

across political jurisdictions

In Nevada however the proposed state Board

regulation merely calls for ratio studies to compare the

tax departments determination of taxable value of

sample of properties with county assessors

determination of assessed values of the same properties

By law county assessors first determine the taxable

value of property and multiply it by 35 percent to

determine assessed value In ratio studies conducted in

the past for the Nevada Tax Commission the tax

department routinely used county assessors appraisals

rather than doing their own

Under such scenario said Almy the tax

departments application of the ratio studies

accomplishes little more than checking the math of the

county assessors

Almy said that only if the tax department conducts

independent appraisals of property could the ratio studies

provide some degree of state oversight of county

assessors

Even then he said the ratio studies proposed by the

Board will fall short of being useful tool for

determining whether equalization is occurring Thats

because neither the county nor the state measures the

valuations against market values

Market value he said is the only objective yard

stick to measure against

Asked whether there is
any statistical method that

Nevada regulators can adopt to effectively measure

whether statewide equalization is occurring in the states

taxable-value system Almy said dont know

Almy also said adoption of the proposed regulation

is not cost-effective

The taxpayers in the state of Nevada are not getting

much for the money they will spend on it he said

County assessors individual taxpayers and the

Nevada Taxpayers Association have also leveled

criticism of the state Boards proposed regulation

Carole Vilardo president of the Nevada Taxpayers

Association questioned whether the Board had the

authority to adopt the regulations some of which appear

to fall under the purview of the Tax Commission

Vilardo suggested that the state Board and the Tax

Commission hold joint meeting before adopting any

regulation Currently the Board and the Commission are

scheduled to hold separate meetings Monday

The Clark County Assessors Office questioned how

much authority the state Board has over elected county

assessors including whether the state Board could order

county to conduct reappraisal

There is certain amount of authority that the state

Board has over the process of equalization but Im not

sure that extends to authority in all cases to tell

what to do said Clark County Deputy

Assessor Jeff Payson

The assessor is statutory officer and elected

official and think that needs to be considered when the

state Board asks them to submit and perform certain

things he added

Brent Howard Las Vegas accountant criticized

the regulations for failing to make them easily

understandable to taxpayers and providing vague

guidelines on how assessors conduct appraisals

The regulation does not give us uniform and

equal application of the law and assessment of property

values Howard said think the state Board should be

involved in making this an easy process for the taxpayer

to understand
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Suellen Fulstone Reno attorney representing

North Lake Tahoe property owners who have been

challenging state and county property-tax authority cited

numerous shortcomings with the proposed regulation

Ratio studies were developed for use in market-

value appraisal jurisdictions where actual sales provide

an objective standard she said echoing Almys

criticism

She also questioned whether the state Board has the

legal authority to adopt ratio studies as its standard to

measure statewide equalization and whether it can

delegate authority to the tax department to do the studies

There is no statutory authority for the Board

to discharge its duty of statewide equalization by

performing one or more ratio studies she stated in

comments submitted to the state Board

The Board itself cannot perform ratio

studies and there is no authority for it to delegate its duty

of statewide equalization by directing the

department to perform ratio studies Fulstone stated

Maryanne Ingemanson president of the Village

League to Save Incline Assets nonprofit taxpayers

group leading the North Shore Lake Tahoe tax revolt

said more litigation will likely result if the state Board

adopts the proposed regulation

If in fact they pass this mess which is against state

statute then it will just have to be used against them in

court she said

Barta who is also member of the Village League

cautioned the state Board at the conclusion of the Feb II

workshop about passing the regulations without more

scrutiny

Its never good idea to ram through regulations as

fast as these are being done he said There needs to be

more vetting

John Dougherty is the principal of

InvestigativeMedia.com and has long been one of

Americas leading investigative reporters He has

been retained by the Nevada Policy Research

Institute to report on critical issues of Nevada

governance
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SUJQAYLI
of

Richard Ahoy

Richard Almy have been asked by the Village League to Save Incline Assets to make this affidavit

about what heard rn meeting of meinbem of the League and of the Nevada Department of Taxation on

Thursday November 17a 2005 in Carson City am partner in the firm of Ahoy Oloudemani Jacobs

Denim Property Taxation and Assessment Consultants and have been advising the League on land

valuation and assessment matters

The meeting was convened at the behest of the League which believed that there was need to reappraise
residential land near Lake Tahoe and which had technical concerns about the special study of land values

in Incline Village that the Department had been rushing The League had concluded that deficiencies in

the ccistiag land appraisals were so great that they could not be cured by factoring which was the usual

vehicle that the Nevada Tax Commission uses to correct inequities among classes of property

At the outset of the meeting Ms Rubald of the Department stated that the Department had reached the
conclusion that reappraisal was needed She was Joined by Mr Bixby who stated that the underlying

land appraisals were so inaccurate that factoring would be inappropriate The discussion then turned to

how reappraisal would be organized and paid for

in discussing the nature of the appraisal problem Mr Bixby took two surprising positions First land

value for tax purposes in Nevada LV essentially was equal to flail cash value FCPminus the replace

ment cost developed by applying the Marshall SWill Residential Cost Handbook RCA plus statutory

depreciation Open-market anns length sales are used as surrogates for FCVs The usual way of

expressing this relationship algebraically is

LVI XV- RCN-

RCN is improvement building value and usually is shortened to RCWLD This contention of Mr
Bixby was surprising because It seemed to ignore the plain meaning of taxable value under Nevada

statutes and regulations Essentially this formulation assigns to LVany location premium properly as

cribed to the FCVof the improvements any construction costs not recognized In the Marshall Swift

bandboolc and any additional depreciation allowable under the regulatlont Thus the formulation could

overstate the taxable value and indeed the ECV of land

Second Mr Sixby contended that LV essentially is proportional to RCNLD He said that if three essen

tially equal land plots bad progressively more valuable houses on them their land values would increase

proportionately This apparently was defense for using secondary land valuation technique that is

known as the allocation method Professional standards consider the method defensible only when the

improved properties are homogeneous position that is reflected in the regulations

iOeccnJet 70cC

Richard Ahoy Date
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Subscribed and sworn to before me this of December 2005
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State Board of Equalization adopts

controversial property-tax regulation

Critics call new rule unconstitutional and expensive

John Dougherty

LAS VEGAS The state Board of Equalization

voted 4-to-I Monday to adopt controversial regulation

saying it would ensure property taxes are assessed fairly

and equitably across the state

Appearing to be in rush to fill gaping hole in

state property-tax law the board ignored warnings from

Incline Village taxpayers and their attorney that the

regulations are illegal and fall far short of their intended

purpose

We are taking steps as fast as we can to do our job

said Tony Wren Reno appraiser who serves as

chairman of the five-member board

Wren brushed aside criticism from Reno attorney

Suellen Fulstone who called the proposal bad

regulation unconstitutional regulation and expensive

regulation

The centerpiece of the rule is statistical tool called

ratio studies which the board is offering as way to

determine whether the states 17 county assessors are

valuing similar property equally across the state

State law has long required that regulations ensuring

statewide equalization be written but neither the state

Board nor the Nevada Tax Commission ever actually

produced such rules until Monday
Critics say ratio studies were developed for market-

based property-tax systems used in
every state but

Nevada The Silver State abandoned market-based

assessment system in 1981

Under Nevadas unique taxable-value system land is

valued at market price while improvements are valued at

Page of3

the replacement cost of the structure as specified by

commercial construction-costing service manual less

depreciation based on the age of the structure

Property tax expert Richard Almy the former

executive director of the International Association of

Assessing Officers last week criticized Nevadas planned

adoption of ratio studies saying they would be

ineffective and expensive for taxpayers

The new regulation calls for ratio studies to compare

the tax departments determination of taxable value of

sample of properties with county assessors

determination of assessed values of the same properties

In market-based property-tax systems however

ratio studies are used to compare the assessed values

determined by tax authorities to market sales

consistent ratio would indicate that property taxes are

being assessed equally across political jurisdictions

In Nevada the proposed state Board regulation

would merely have ratio studies used to compare the tax

departments determination of taxable value of sample

of properties with county assessors determination of

assessed values of the same properties

By law county assessors first determine the taxable

value of property and multiply it by 35 percent to

determine assessed value In ratio studies conducted in

the past for the Nevada Tax Commission the tax

department routinely used county assessors appraisals

rather than doing its own

Under such scenario said Almy the tax

departments application of the ratio studies

NEVADA POLICY
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accomplishes little more than checking the math of the

county assessors

Wren acknowledged the regulation is less than

perfect and said it likely will be amended

He noted that the states 17 elected county assessors

were in support of the regulation There wa no

comment from any of the county assessors about the

proposed regulation during Mondays two-hour meeting

think we need to move forward with the best

system as we see it Wren said

Incline Village resident Todd Lowe urged the Board

to delay adopting the regulation and to instead ask Almy

to meet with the Board to develop statistical analysis

and other methods that would be appropriate for

Nevadas taxable-value system

The board rejected his request but member Mthony

Marnell suggested that Lowe and Fulstone submit their

version of regulation that the board could review at

later date

There were some things that were brought up today

that would like to learn more about he said referring

to the comments to the board by Lowe and Fuistone

Lowe said the ratio studies would be useful for

determining whether assessors were valuing similar land

equally across the state Thats because land is valued at

full cash value in Nevada

But said Lowe the ratio studies would be useless in

determining whether Nevadas assessors are valuing

improvements fairly and equitably since structures are

assessed at their replacement cost less depreciation

He said adopting ratio studies as the centerpiece of

the boards equalization regulation will leave the board

exposed to legal challenges from taxpayers Lowe has

been intimately involved in the eight-year legal battle

between Incline Village residents and the Washoe

County assessor the Board and the Nevada Tax

Commission

This will just be the beginning of new wave of

lawsuits he said

Fulstone said the board is continuing to ignore

Supreme Court rulings in 2006 and 2008 that require

assessors to only use appraisal methodologies expressly

approved by the Nevada Tax Commission

Until the state Board and the Tax Commission take

action to ensure that assessors are indeed using the same

appraisal methodology on similar properties she said

taxpayers cannot be assured that property is being fairly

and equitably assessed as required by the Nevada

Constitution

Making statistical analysis the driving force in the

determination of equalization takes the taxpayer out of

the determination and insulates the department and the

assessor from any meaningful accountability Fuistone

said

Taxation Department Executive Director Dino

DiCianno dismissed Fulstones criticism that assessors

were manipulating the state Board and Department of

Taxation to pass regulations that fall short of the

requirement in Supreme Court rulings that assessors only

use appraisal methodologies approved by the

commission

lie said the new regulation is part of series of

reforms that the state Board and Tax Commission are

implementing to meet the Supreme Court rulings in the

cases Bakst vs the State Board of Equalization and the

State Board of Equalization vs Barta

We do not want to see further litigation DiCianno

said

The Boards adoption of ratio studies as the basis for

determining equalization makes it unlikely DiCiannos

wish will come to pass

John Dougherty is the principal of

lnvestigativeMedia.com and has long been one of

Americas leading investigative reporters He has

been retained by the Nevada Policy Research

Institute to report on critical issues of Nevada

governance
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controversial property-tax regulation

Critics call new rule unconstitutional and expensive

John Dougherty

LAS VEGAS The state Board of Equalization

voted 4-to-I Monday to adopt controversial regulation

saying it would ensure property taxes are assessed fairly

and equitably across the state

Appearing to be in rush to fill gaping hole in

state property-tax law the board ignored warnings from

Incline Village taxpayers and their attorney that the

regulations are illegal and fall far short of their intended

purpose

We are taking steps as fast as we can to do our job

said Tony Wren Reno appraiser who serves as

chairman of the five-member board

Wren brushed aside criticism from Reno attorney

Suellen Fulstone who called the proposal bad

regulation unconstitutional regulation and expensive

regulation

The centerpiece of the rule is statistical tool called

ratio studies which the board is offering as way to

determine whether the states 17 county assessors are

valuing similar property equally across the state

State law has long required that regulations ensuring

statewide equalization be written but neither the state

Board nor the Nevada Tax Commission ever actually

produced such rules until Monday

Critics say ratio studies were developed for market-

based property-tax systems used in
every

state but

Nevada The Silver State abandoned market-based

assessment system in 1981

Under Nevadas unique taxable-value system land is

valued at market price while improvements are valued at
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the replacement cost of the structure as specified by

commercial construction-costing service manual less

depreciation based on the age of the structure

Property tax expert Richard Almy the former

executive director of the International Association of

Assessing Officers last week criticized Nevadas planned

adoption of ratio studies saying they would be

ineffective and expensive for taxpayers

The new regulation calls for ratio studies to compare

the tax departments determination of taxable value of

sample of properties with county assessors

determination of assessed values of the same properties

In market-based property-tax systems however

ratio studies are used to compare the assessed values

determined by tax authorities to market sales

consistent ratio would indicate that property taxes are

being assessed equally across political jurisdictions

In Nevada the proposed state Board regulation

would merely have ratio studies used to compare the tax

departments determination of taxable value of sample

of properties with county assessors determination of

assessed values of the same properties

By law county assessors first determine the taxable

value of property and multiply it by 35 percent to

determine assessed value In ratio studies conducted in

the past for the Nevada Tax Commission the tax

department routinely used county assessors appraisals

rather than doing its own

Under such scenario said Almy the tax

departments application of the ratio studies

NEVADA POLICY
RESEARCH INSTITUTE

.finding private solutions/hr public pro b/ems

www.NPR1.org March 2010

State Board of Equalization adopts
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accomplishes little more than checking the math of the

county assessors

Wren acknowledged the regulation is less than

perfect and said it likely will be amended

He noted that the states 17 elected county assessors

were in support of the regulation There wa no

comment from any of the county assessors about the

proposed regulation during Mondays two-hour meeting

think we need to move forward with the best

system as we see it Wren said

Incline Village resident Todd Lowe urged the Board

to delay adopting the regulation and to instead ask Almy

to meet with the Board to develop statistical analysis

and other methods that would be appropriate for

Nevadas taxable-value system

The board rejected his request but member Anthony

Marnell suggested that Lowe and Fulstone submit their

version of regulation that the board could review at

later date

There were some things that were brought up today

that would like to learn more about he said referring

to the comments to the board by Lowe and Fulstone

Lowe said the ratio studies would be useful for

determining whether assessors were valuing similar land

equally across the state Thats because land is valued at

frill cash value in Nevada

But said Lowe the ratio studies would be useless in

determining whether Nevadas assessors are valuing

improvements fairly and equitably since structures are

assessed at their replacement cost less depreciation

He said adopting ratio studies as the centerpiece of

the boards equalization regulation will leave the board

exposed to legal challenges from taxpayers Lowe has

been intimately involved in the eight-year legal battle

between Incline Village residents and the Washoe

County assessor the Board and the Nevada Tax

Commission

This will just be the beginning of new wave of

lawsuits he said

Fulstone said the board is continuing to ignore

Supreme Court rulings in 2006 and 2008 that require

assessors to only use appraisal methodologies expressly

approved by the Nevada Tax Commission

Until the state Board and the Tax Commission take

action to ensure that assessors are indeed using the same

appraisal methodology on similar properties she said

taxpayers cannot be assured that property is being fairly

and equitably assessed as required by the Nevada

Constitution

Making statistical analysis the driving force in the

determination of equalization takes the taxpayer out of

the determination and insulates the department and the

assessor from any meaningful accountability Fulstone

said

Taxation Department Executive Director Dino

DiCianno dismissed Fulstones criticism that assessors

were manipulating the state Board and Department of

Taxation to pass regulations that fall short of the

requirement in Supreme Court rulings that assessors only

use appraisal methodologies approved by the

commission

He said the new regulation is part of series of

reforms that the state Board and Tax Commission are

implementing to meet the Supreme Court rulings in the

cases Bakst vs the State Board of Equalization and the

State Board of Equalization vs Barta

We do not want to see further litigation DiCianno

said

The Boards adoption of ratio studies as the basis for

determining equalization makes it unlikely DiCiannos

wish will come to pass

John Dougherty is the principal of

lnvestigativeMedia.com and has long been one of

Americas leading investigative reporters He has

been retained by the Nevada Policy Research

Institute to report on critical issues of Nevada

governance
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Authority This Reply is supported by the following Statement

of Points and Authorities along with all the papers pleadings

and documents on file with the Court in this matter

STATEMENT OF POIffTS AND AUTHORITIES

The Respondents in this case have responded to Washoe

Countys Statement of New Authority They do not deny the

existence or relevance of this new authority Instead they

provide four exhibits which they contend reflect fuller and

more accurate record of the new authority provided to this Court

10 by Washoe County

11 close examination of the four exhibits establishes that

12 Exhibits and are opinion-based statements of lay-person

13 reporter or analyst of some sort made in opposition before and

14 after the State Board of Equalizations action which occurred on

15 March 2010 Not only is there no relevance to these

16 statements in relation to Washoe Countys point that the State

17 Board of Equalization acted on March 2010 and in relation to

18 the substance of the State Board of Equalizations action2 it

19 appears that the Respondents may be asking the Court to rely upon

20 these statements of opinion as if their author were somehow

21 qualified to testify in this proceeding as an expert witness In

22 Hallmark Eldridge Nev 189 P.3d 646 2008 Nevadas

23 Supreme Court advised that to testify as an expert witness the

24

The fact of the State Board of Equalizations action may
25 properly be judicially noticed pursuant to NRS 47.130

26 The substance of the State Board of Equalizations action

may properly be judicially noticed pursuant to NRS 47.140

-2-

Jt.App.616



witness must satisfy the following three requirements

he or she must be qualified in an area of scientific
technical or other specialized knowledge
his or her specialized knowledge must assist the trier

of fact to understand the evidence or to determine

fact in issue and

his or her testimony must be limited to matters within

the scope of his or her specialized knowledge

None of the requirements set forth in Hallmark has been met with

respect to Exhibits and These exhibits should be

disregarded by the Court Both are irrelevant and both are

impermissible expert testimony and neither of them is subject to

10 any form of cross-examination and thus objectionable as hearsay

11 As for Exhibit nearly five-year old affidavit of

12 hired hand of the Respondents named Richard Almy it has nothing

13 to do with Washoe Countys point supported by the State Board of

14 Equalizations March 2010 action and such point made by Washoe

15 Coi.thty in arguments contained in June 2009 and October 15

16 2009 pleadings on file in this case that NRS 361.333s ratio

17 studies adequately protect against any inequities which might

18 exist in Nevadas system of real property assessment Exhibit

19 is not only irrelevant there is no authenticity to it nor is

20 there any particular showing that its author satisfies the

21 above-stated requirements from the Hallmark case Similar to

22 Exhibits and the maker of the statement contained in Exhibit

23 is also not subject to any form of cross-examination thus

24 making this statement objectionable as hearsay also.3

25

Each of Washoe Countys objections to the Respondents
26 exhibits should also be viewed in light of Nevadas waste of

time right to exclude evidence at NRS 48.035

-3-
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As for Exhibit the transcript of the State Board of

Equalizations March 2010 proceeding it establishes the

extent of the work thought and analysis undertaken by both the

State Board of Equalization and staff of the Nevada Department of

Taxation in arriving at the result achieved at that proceeding

More importantly however it also establishes the fact of the

Board of Equalizations action and should be read in relation

to and with reference to the new authority provided to this

Court in Washoe Countys Statement of New Authority

10 But of greatest import here is the fact that the State Board

11 of Equalizations action in interpreting its statutory

12 authority as it did on March 2010 is governed by principles

13 set forth by the United States Supreme Court in 1984 case known

14 as Chevron U.S.A Inc Natural Resources Defense Council

15 Inc 467 U.S 837 1964 In that case the United States

16 Supreme Court held that the legal test for determining whether to

17 grant deference to government agencys interpretation of its

18 statutory authority involves two-step analysis The first step

19 requires the Court to determine whether the law being implemented

20 is ambiguous or whether the law contains ap that the

21 legislature intended the government agency to fill If such an

22 ambiguity or gap exists the Court next determines whether the

23 government agencys interpretation of the statute through the

24 regulations and policies it adopts is reasonable or permissible

25 If it is the Court is bound to defer to the agencys

26 interpretation of its statutory responsibilities

-4-
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Similar to the United States Supreme Court Nevadas
Supreme

Court has adopted Chevrons deference standard It did so in

case known as Thomas City of North Las Vegas 122 Nev 82
127

P.3d 1057 2006 case in which the Court had the opportunity

to review an administrative interpretation of the Code of

Professional Responsibility for Arbitrators of Labor-Management

Disputes In determining the validity of an interpretation of

that code our Supreme Court clearly and simply concluded

give deference to administrative interpretations and cited to

10 the Chevn case Thomas 122 Nev at 101 102 127 P.3d at

11 1070 50 2006 Nevada adheres to the Chevron standard when

12 reviewing administrative agency interpretations of the agencys

13 statutory obligations

14 Washoe County has previously advised the Court that the

15 newly-adopted regulations to not take effect until October

16 2010 and the Respondents have correctly advised the Court of

17 statutory right to bring challenge to the newly-adopted

18 regulations in the courts pursuant to NRS 233B.1l0 Nonetheless

19 it is Washoe Countys belief that the State Board of Equalization

20 has merely recognized that which has always been the case with

21 respect to equalization of assessments among the several

22 counties4 at least since NRS 361.333s original adoption back

23

24 NRS 361.333 is headed by in the Nevada Revised Statutes
the following language Equalization of Assessments Among the

25 Several Counties This language is not without significance to
Washoe County nor apparently to the State Board of

26 Equalization

-5-
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in 1967 They have merely confirmed existing law pursuant to

authority contained in Welfare Division Maynard 84 Nev 52Sf

529 445 P.2d 153 1968 The State Board of Equalizations

recognition is entitled to Chevron deference at this

point-in-time as the only demonstrated expression of Washoe

Countys belief as previously set forth more fully in Washoe

Countys June 2009 and October 15 2009 pleadings filedin

this case of the legitimacy of the relationship between NRS

361.333 and the State Board of Equalizations duty to teiqualize

10 property valuations in the State under NRS 361.3951

11 AFFIRMATION PURSUANT TO NRS 2393.030

12 The undersigned does hereby affirm that the preceding

13 document does not contain the social security number of any

14 person

15 Dated this ____ day of March 2010

16 RICHARD GAMMICK
District Attorney

DAVID CREEKMAN
19 Chief Deputy District Attorney

Box 30083
20 Reno NV 89520-3083

775 337-5700

21

ATTORNEYS FOR WASHOE COUNTY
22 WASHOB COUNTY ASSESSOR AND

WASHOE COUNTY TREASURER
23

24

25

26
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18
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RENO NEVADA March 25th 2010 230 p.m

--000--

THE CLERK CVO3-06922 Village League to Save

Incline Assets Incorporated versus the Nevada Department of

Taxation This matter set for oral arguments Counsel

please state your appearances

MS FULSTONE Suellen Fulstone of Morris Peterson

on behalf of the petitioners

10 MR CREEKMAN David Creekman on behalf of the name

11 Washoe County defendants

12 MS CONTINE Deonne Contine on behalf of the state

13 board from the Attorney Generals Office

14 MR BELCOURT Dennis Belcourt also on behalf of th

15 state board

16 THE COURT Thank you very much asked for this

17 hearing in order to keep this case on track This case

18 predated my election to the bench but this Court has

19 responsibility to make sure that these matters are concluded

20 As you know this complaint was filed back in May

21 2003 We have lot of rules we have lot of laws and we

22 have lot of statutes and sometimes think we forget the

23 first rule and its codified in the code of civil procedure

24 and it simply says that these rules shall be interpreted to

Jt.App.624



affect the speedy just and inexpensive resolution of all

disputes

Now after this suit was filed in this department

Judge Breen dismissed it claiming that the plaintiffs had

failed to exhaust their administrative remedies That was

appealed back in 2004 And in March of 2009 the Nevada

Supreme Court issued its opinion affirming in part Judge

Breens order and reversing in part and remanding it back to

this District Court in accordance with their order

10 It says here the conclusion the District Court

11 properly dismissed the action below except for the

12 equalization claim Because the Village League failed to

13 exhaust its administrative remedies prior to seeking judicial

14 review regarding the equalization claim the District Court

15 should have proceeded to determine whether the Village

16 Leagues claim for injunctive relief was viable This was

17 March 19th

18 And in April we ordered the parties to appear to

19 get this case back on track invited the attorneys to brie

20 the issue as to what they thought was remaining to be decided

21 by this Court and want to compliment the attorneys here in

22 this case The attorneys have done an outstanding job on

23 behalf of their clients The Court appreciates all of the

24 pleadings know that the plaintiff asked to file an amende
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complaint which this Court granted and filed the amended

complaint in June 19th of last year

That engendered flurry of motions to dismiss

opposition to motions to dismiss replies to the oppositions

to the motions to dismiss And the Court appreciates all the

hard work the attorneys have put into this

Just as we were about to resolve and synthesize

these issues long comes curve ball In hearing held oi

March 1st the Court has received and reviewed the transcript

10 of the hearing and would appreciate know this might come

11 probably not as surprise but the Court would appreciate tb

12 parties view of how this Court should proceed in light of

13 that administrative hearing

14 So before we get to there lets address injunctive

15 relief as directed by the Supreme Court So Ms Fulstone dc

16 you want to lead it off or shall we just start with the

17 motions to dismiss Lets start with the motions to dismiss

18 Mr Creekman why dont you give us your best shot

19 MR CREEKMAN Thank you your Honor appreciate

20 the historical recitation of the facts Im David Creekman

21 with the Office of the District Attorney Civil Division

22 representing the named Washoe County defendants in the matter

23 before the Court today with respect to the named Washoe Count

24 defendants motion to dismiss
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Im going to try to make this as simple as

organized and straightforward as possible although will

tell you in advance your Honor that Im the type of guy who

will tell you when Ive got but one argument or one issue thai

Im dealing with There is multitude of legal arguments

very complicated legal arguments arising from the Nevada tax

laws in this case and associated legal arguments that flow

from the tax laws that really do require some substantial

thought and analysis again arising out of the Chapter 361

10 which find in my experience to be one of the more

11 complicated chapters of the Nevada Revised Statutes

12 But to try to simplify this my motion to dismiss

13 behalf of Washoe County clients is submitted to the Court --

14 THE COURT This is just portion of Chapter 361

15 MR CREEKMAN You neednt tell me your Honor My

16 motion to dismiss is submitted in furtherance of Washoe

17 Countys goal to obtain stability finality and revenue

18 predictability not only for logical governments in this

19 region not only for local taxing districts but also for

20 every resident of Washoe County And here Im talking about

21 anyone who uses public park anyone who uses public

22 library anyone who depends on the quality of the Washoe

23 County School System which happens to be the recipient of

24 about $0.35 out of every ad valorem tax dollar collected in

Jt.App.627



this region and anyone in this county who goes to bed at night

secure in the knowledge that there is local police

department or fire department upon whom they can call in th

event of an emergency These are the policies and these are

the folks Im representing in todays proceeding

The goal of stability finality and revenue

predictability is not unique in this tax context It appears

throughout the law It appears in statutes of limitations

appears in certain legal doctrines including the doctrine of

10 res gestae collateral estoppel issue preclusion it appears

11 in the doctrine of stare decisis it appears elsewhere in the

12 law The goal of stability finality and revenue

13 predictability is also furthered by an adherence to certain

14 rules rules which arise in Chapter 361 and arise in the law

15 of mandamus

16 suggest we take look at some of those rules

17 starting first with Chapter 361 and Nevadas system of taxabl

18 value the system that the legislature has imposed upon the

19 various counties and the county assessors and called taxabl

20 value system It has its foundation in article ten section

21 one of the Constitution which establishes that the

22 legislature shall provide by law for uniform and equal

23 system of assessment and taxation Were not talking about

24 taxation in this case Were talking about assessments The
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process followed --

THE COURT The methodologies

MR CREEKMAN Methodologies thats correct

Taxable value is ascertained by discerning two elements with

respect to propertys value the land value consistent with

its use based on an analysis of comparable sales if they exisi

or an analysis of other prescribed factors that are authorize

by the tax commission

THE COURT But the real problem with that is that

10 you were using vacant land and there was an insufficient pool

11 of vacant land to make comparable values which led to an

12 inequitable assessment

13 MR CREEKMAN It led to inequitable assessments

14 with respect to and only with respect to the 17 plaintiffs in

15 the Bakst case and the 30-some plaintiffs in the Barta case

16 THE COURT Weve got 8700 waiting in the wings

17 MR CREEKMAN You might have 8700 waiting in the

18 wings but that is 8700 potential plaintiffs who in my

19 estimation are time-barred and who have not followed the

20 proper statutory procedures as those set forth in NRS Chapter

21 361 one of which is particularly important

22 THE COURT Lets deal with the ones that are here

23 MR CREEKMAN Okay Anyway once you have the

24 taxable value which is the sum of the land value and any
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improvements minus allowable depreciation that becomes the

taxable value Its multiplied by the statutorily prescribed

rate of assessment which is set forth in 361.225 at

35 percent

THE COURT 35 percent

MR CREEKMAN Exactly And that results in new

number which is called the propertys assessed value The

assessed value is then multiplied by whatever the taxing

jurisdictions applicable rate happens to be and from there

10 you have an actual tax amount that is mailed out to the

11 taxpayer and constitutes the taxpayerss bill Thats the

12 work of the assessors office and the treasurers office boti

13 of whom are named as parties in this case But the work

14 doesnt stop there under the statutory structure created by

15 the legisdature to assume uniformity and equity with respect

16 to these assessments

17 Of particular relevance to this proceeding are nine

18 provisions of NRS -- nine sections of NRS Chapter 361 Only

19 four of the nine are of what would call exceptional

20 relevance to todays proceedings and Im going to point those

21 out to you The first of them is one of those exceptionally

22 important provisions found in NRS 361.333 Thats the

23 provision for ratio studies which are designed to ascertain

24 whether an assessors assessed valuation falls within prope
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ratio to taxable value

Three other sections of relevance but not super

relevance to this proceeding are NRS 361.355 356 and 357

Each of those sections permit taxpayer to invoke county

board of equalizations jurisdiction with respect to their

displeasure over an assessors valuation of their property

Three more sections are relevant one of which rise

to the level of great importance in this proceeding 361.360

361.395 and 361.400 Each of those three statutes invoke the

10 jurisdiction of the State Board of Equalization The one of

11 the three that is of the greatest relevance here is 361.395

12 Two more statutes are important and they rise to th

13 level of exceptional importance to this proceeding are 361.40

14 and 420 Both of those statutes and only those statutes in

15 Chapter 361 establish the procedures that need to be followed

16 by taxpayer seeking -- by taxpayer who hopes to obtain

17 refund relief

18 The first of those two statutes 405 allows for th

19 State Board of Equalization to order refunds The second is

20 Nevadas -- whats called Nevadas payment under protest

21 statute

22 But right now want to focus first on the

23 relationship between 333 thats the ratio study provision

24 and 395 thats the statute which obligates the State Board

10 Jt.App.631



Equalization to quote equalize property valuations within

the state And this went to one of your Honors early

comments or introductory comments about the action taken by

the state board

The Supreme Courts October 30th 2008 opinion in

village League versus the State Board of Equalization that

found at 194 P.3d 1254 and thats the case in which the

Supreme Court told us that when board of equalization

equalizes its got two options It can raise the value of

10 properties that it believes to be too low or it can lower thE

11 values of properties which it believes to be too high

12 Beyond that we didnt have much guidance as to wha

13 495 meant mean its not statute that has been subject

14 to much judicial interpretation much any judicial

15 interpretation that Ive been able to find But we didnt

16 have much until that date you mentioned that date of March

17 the 1st when the state board took action with respect to

18 adopting procedural regulations defining their procedure with

19 respect to their duty to perform this equalization function

20 under 395

21 When the State board did so believe its

22 recognition of the state boards acknowledgment of 333s ratic

23 studies the applicability of those ratio studies in this

24 whole as yet undefined process called equalization
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The adoption of those regulations furthers my

clients goal Washoe Countys goal of stability finality anc

revenue predictability Those regulations rely on the ratio

studies and they nowhere provide dont know if your Honor

noticed this in the supplemental authority that provided

but nowhere do those regulations provide any possibility of

refund relief

Particular attention should be paid to section 17

those regulations The purpose of the ratio study statute is

10 to provide an external check on the assessors to determine if

11 assessed valuations to taxable valuations fall within the

12 permissible statutory range That statute was first enacted

13 in 1967 your Honor And it was interesting in looking into

14 the statutory history apparently school funding was big

15 issue back in 1967 and it occurred to me man history repeat

16 itself continuously

17 But in 1967 in the original enactment of NRS

18 361.333 ratio studies the legislature found that the taxatio

19 of property is an important element of local financing and an

20 exterior equalization force is required notwithstanding

21 apparent obedience to the legislative mandate declared in NRS

22 361.225 to affect some measure of uniformity

23 Now that statement of legislative intent isnt

24 found in the bound volume of NRS Its only found in the copl
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of the session laws as they were enacted in -- initially

enacted in 1967

The statute was amended in 1975 to include

permissible range of target ratios ranging from low of

30 percent again this is assessed valuation to what at the

time was full cash value That changed in 1981 Ill talk

about that in minute low of 30 percent to high of

37.5 percent Meanwhile during that same period that goal

that 35 percent assessed value goal was already in existence

10 in 361.225

11 So in 75 you had this range permissible range as

12 result of the ratio studies of between 30 and 37.5 percent

13 In 81 Nevada switched to the taxable value system that

14 just explained to the Court where you take the land and

15 improvements and come up with taxable value

16 How was this accomplished It was accomplished by

17 some modifications elsewhere in Chapter 361 but primarily it

18 was accomplished by modification to 333 in which the words

19 full cash value were deleted or repealed and substituted

20 with the words taxable value So that now as of 1981 the

21 ratio studies analyzed assessed value to taxable value

22 In 1989 the legislature amended the statute again

23 to add authority to impose factor to correct imbalances if

24 imbalances were found to exist between the assessed ratio and
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the taxable value In 1991 they modified the statute to

narrow that target range Again your Honor that range was

from 30 to 37.5 They narrowed that range to 32 to

36 percent That range remains in affect today

In 1999 the last time the statute was modified

they changed the permissible interval for conducting ratio

studies on county-by-county basis from two to three years

and the three-year interval remains in affect today

when property is found to not be an equalization

10 333 goes on and it provides detailed and elaborate

11 methodology for adjusting assessments ctt says nothing of

12 providing refunds just as the state boards new regulations

13 say nothing about refund availability Thats because its

14 not available

15 Each of these statutory provisions combine to

16 provide check on the work of the assessors in furtherance ol

17 the goal of stability finality and revenue predictability

18 which in turn is the result of the legislatures compliance

19 with the constitutional mandate at article ten section one

20 to provide for uniform and equal method and rate of

21 assessment and taxation

22 The ratio study statute and the state board

23 regulations say nothing again about providing for refunds

24 because of the next two most important statutes out of that
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laundry list of nine statutes mentioned Those two statute

are 361.405 and 361.420

405 gives the state board authority to order

county to do one of three things adjust the assessment roll

adjust tax statement or order refund But 405s refund

possibility must be viewed in association with NRS 361.420

That is the statute which adopts officially in the ad valorum

property tax context the voluntary payment rule Its

common doctrine that says when you make voluntary payment

10 you cant make later claim for refund of that voluntary

11 payment

12 It establishes that refunds are only available to

13 those who have paid under protest and in manner provided fo

14 in the statute Payment under protest is an essential

15 prerequisite to obtaining ad valorem tax relief in the form oi

16 refund the type of relief thats sought in this action

17 Its quintessential legal remedy which results in monetary

18 damages

19 The existence of this doctrine as codified at

20 420 bars this action Nothing in the plaintiffs complaint

21 establishes any compliance with this requirement nor does

22 anything in the plaintiffs complaint even mention 420 The

23 statute permits and Im quoting here quote property owne

24 whose taxes are in excess of the amount which the owner claim
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justly to be due to pay each installment in taxes as it

becomes due under protest in writing The protest must be in

the form of separate signed statement and filed with the ta

receipt

The statute goes on to permit lawsuit for

precisely the relief now being sought based upon the

taxpayers belief again this is quote that the assessmenl

complained of is discriminatory in that it is not in

accordance with uniform and equal rate of assessment and

10 taxation

11 In other words that the rate of assessmeflt and

12 taxation arent an equalization with somebody elses rate of

13 assessment and taxation The plain language of 420 links it

14 to 395 and any refund availability It must travel through

15 the NRS 361.420 path

16 361.405 and 420 combined when viewed in association

17 with one another to further Washoe Countys goal of stability

18 finality and revenue predictability compliance with these

19 statutes is obligatory and it has not occurred in this case

20 under the facts set forth

21 Now that we looked at what consider Washoe Count

22 considers to be the most relevant issues and statutes

23 contained within the tax code we need to jump to another set

24 of rules that kind of hang over this proceeding in sort of
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umbrella-type fashion And those are the rules related to thE

law of mandamus Mandamus is an extraordinary equitable

remedy Its what the plaintiffs in this case have requested

Its used only in the rarest of circumstances And its

always -- should be always cautiously and judiciously used

It can compel the exercise of discretion where that

discretion has not been exercised but it cannot compel any

particular result as result -- in response to the exercise

of that discretion Doing so compelling particular result

10 your Honor would be violation of the separation of powers

11 doctrine as an impermissible infringement by your Honor and

12 the Second Judicial District Court system on coordinate

13 branch of state government to compel the performance of

14 duty and then once that duty is performed to further compel

15 particularized result or outcome

16 Just like the tax rules the rules governing

17 mandamus further the goal of stability finality and revenue

18 predictability that Washoe County is arguing in favor of in

19 this case If the rules arent followed the system will tur

20 into chaos These tax amounts your Honor were collected in

21 this case seven eight years ago They were spent seven or

22 eight years ago

23 Washoe County was not on notice the notice require

24 by the payment under protest statute at 420 of the possibilit
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that it needed to make accommodation for this That is the

only provision of Nevadas tax law that allows consideration

of the refund relief these plaintiffs are seeking

THE COURT The passage of time doesnt make wron

act right does it

MR CREEKMAN No it doesnt but Im not concedin

there was wrong act

THE COURT understand that

MR CREEKMAN Theres nothing in the record with

10 respect to 8700 people there was wrong here

11 THE COURT Okay

12 MR CREEKMAN The passage of time doesnt eliminat

13 the need for statutory compliance It doesnt eliminate the

14 need for in an equitable proceeding for these plaintiffs to

15 arrive in court with clean hands He who seeks equity must dc

16 equity or she they whoever

17 Next think its appropriate to move into the

18 plain language of the plaintiffs amended complaint to see

19 exactly who these plaintiffs are and what theyre asking for

20 In the framework the plaintiffs here are looking for

21 equitable relief but theyre doing so in the long shadow of

22 statutory scheme tax code found at 361 that is filled with

23 legal avenues possible legal avenues for relief

24 The existence the mere existence of the possibilit
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of having pursued any one of those legal avenues of relief

precludes the refund this Courts consideration of issuing

the requested equitable relief

There are four taxpaying plaintiffs in this case

one tax exempt entity Interestingly each of the four

individuals in this case were plaintiffs in whats called the

Barta case They were plaintiffs in the second of the two bi

cases that have gone up to the Supreme Court The first was

Bakst the second was Barta or the property which is involved

10 in this case was involved in that case As result of that

11 case each of these taxpaying plaintiffs received tax relief

12 in the form of refunds with interest

13 These folks have established how well the tax codes

14 legal forms of relief work and it is improper for this Court

15 to be considering to go any further with this case than to

16 grant Washoe Countys motion to dismiss

17 The plaintiffs seek particularized form of

18 equitable relief Theyre not only seeking the Courts order

19 directing the State Board of Equalization to equalize theyr

20 seeking your assistance in controlling the exercise of the

21 state boards discretion in lowering their property values

22 relative to the property values of others and subsequently in

23 issuing refund relief

24 The goal of stability finality and certainty is no
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furthered by these plaintiffs in their complaint They fall

outside the tax code they fall outside the rules relating to

mandamus

My legal arguments fall into three basic categories

As your Honor has mentioned each of those arguments is fully

and exhaustively briefed think youve got Ill tell you

among the lawyers in the room probably among the more

prolific writers in Washoe County Each of the arguments is

fully briefed will just touch on the three areas with

10 couple of bullet points under each

11 First these plaintiffs lack standing fully

12 expect that Ms Fulstone in her arguments will say but

13 Mr Creekman argues about complying with rules and complying

14 with this that and the other what about the law of this cas

15 where the Supreme Court in its remand order in footnote numbe

16 five said that the plaintiffs have standing to pursue the

17 equalization claim

18 THE COURT The footnote of the Supreme Court says

19 that the argument that they didnt have standing is without

20 merit

21 MR CREEKMAN It was without merit your Honor

22 with regard to the matter before the Supreme Court Anyone

23 who is -- any plaintiff whose case is dismissed by District

24 Court on whatever grounds the dismissal occurs has right to
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go to the Supreme Court has standing before the Supreme Cour

to appeal that dismissal

That footnote five needs to be viewed in conjunctio

with case the October 30th 2008 decision of the Supreme

Court reported at 194 P.3d 1254 in which the Supreme Court

questioned the propriety of the state board having allowed th

Village League to argue on behalf of the taxpayers Equally

cryptic if you will footnote We dont know based on the

comparison of the two footnotes precisely what the Supreme

10 Court meant

11 But will tell you the Village League is

12 nonprofit corporation It owns no property It pays no

13 taxes The tax codes remedies throughout 361 are specific to

14 taxpayers and to property owners They make no mention of

15 representative standing or associational standing

16 THE COURT How can you distinguish this case from

17 Deal versus 999 Lakeshore Association where the Supreme Court

18 said and in this particular case much like this particular

19 case in the amended complaint which this Court permitted to

20 be filed they named not only the Village League Association

21 but the individual landowners the individual property owners

22 here And in Deal while then Supreme Court Justice Gundersox

23 said the association didnt have standing because it didnt

24 own any property the inclusion of property owners cured that

21
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standing and therefore the Supreme Court allowed that

action to go forward Can you distinguish

MR CREEKMAN can easily distinguish it away wit

September 2009 case of the Nevada Supreme Court called D.R

Horton versus the Eighth Judicial District Court Thats

reported -- its not yet in the Nevada Reporters but its at

215 P.3d 697

In the land and property context the Supreme Court

noted that an express statutory grant to bring suit on behalf

10 of property owners is necessary in order to authorize class

11 action That was construction defect case

12 THE COURT Condominiums

13 MR CREEKMAN Condominiums The common interest

14 community statutes those that are found at Chapter 116 allow

15 those lawsuits to be brought by the association on behalf

16 of --

17 THE COURT The board of directors on behalf of the

18 common interest community

19 MR CREEKMAN The Supreme Court went further

20 though They had some very interesting language towards the

21 end of that opinion in which they donTt know if warned is

22 right they told the District Court judge in the Eighth JD

23 whoever that judge was you need to be very very cautious

24 with this lawsuit You need to be very cautious with this
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lawsuit and you need to be very cautious with this class

action You need to monitor it closely you need to be

careful Why do you need to be careful Because of that

first rule bet you learned in law school property class

the first one learned the first one any of us lawyers

learned every piece of property is unique and different

And with individualized issues of -- individualized

issues of fact and property related litigation because of thE

uniqueness of every piece of property and this in this

10 regard will assure you that there is not one assessors

11 parcel number in Washoe County that duplicates any other APN

12 Theyre all different in some aspect Every taxpayers

13 factual situation is different Every taxpayers tax bill is

14 different The value of every taxpayers property is somewhat

15 different based on the unique characteristics of that propert

16 that are taken into account by the assessor as the assessor

17 follows approved methodologies in arriving at the value of th

18 property

19 So think the Nevada law is clear under Deal and

20 under the D.R Horton case absent express statutory grant to

21 bring suit on behalf of property owners only the owners have

22 standing to sue

23 Its also those cases are also consistent with the

24 tax code at 361 which only in one section allows
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representation by another and that is with respect to

taxpayers desire to be represented by an agent before the

county -- before the county board of equalization

NRCP 23 these folks have asked for class

certification That implicates NRCP 23 the class action rul

of civil procedure It requires common questions of fact

They dont exist in this action because of the uniqueness of

property The resolution of this case in the manner requeste

by these plaintiffs is entirely factual dependant

10 The relief sought by these plaintiffs depends on

1.1 whether the taxes were paid under protest and any refund

12 ultimately determined to be due varies Tax related class

13 actions are particularly inappropriate whether theres been

14 failure to pursue statutory remedies for protesting property

15 valuations

16 Rule 23 requires typicality among members of

17 classes Theres no typicality here with the Village League

18 if the Village League is purporting to represent these

19 plaintiffs because the Village League doesnt own any

20 property and pays no taxes

21 As required of class actions theres no indication

22 that any notice has been provided to the purported class

23 members And that would be think at least 8700 of them

24 such notice provided to assure that these folks are informed
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about the case they can have input into the case and so that

they can opt out of the case if theyre inclined to do so

Just like with class actions principles of

associational standing as those principles have been set forti

by the Supreme Court in the Hunt versus Washington State ApplE

Advertising Commission case havent been -- cant be met Thc

individual participation of the members of the association is

required in this tax related litigation

Because of these standing defects your Honor

10 Washoe County cannot be subjected to this litigation Its

11 litigation which has no finality it has no certainty it

12 threatens the stability and revenue predictability of the

13 county along with the countys corresponding ability to

14 provide essential public services

15 The rules of mandamus also cant be met in this

16 case They by the express terms of their complaint these

17 folks are seeking particularized result Theyre looking

18 .f or writ of mandamus to compel the state board to act to

19 reduce their property values and to issue refunds

20 Another fault with that sort of particularized

21 result is that it presupposes that the action of the State

22 Board of Equalization will be in lowering their property

23 values in derogation of Washoe Countys recognized right to

24 have -- to be subject to the possibility that property values
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will actually be raised to bring them into equilibrium That

is right recognized by the Supreme Court in the Village

League versus State Board of Equalization case cited to

few minutes ago at 194 P.3d 1254

Mandamus is not available to compel result in suc

micro-managed fashion especially in fashion or in

manner that ignores other possible outcomes of an equalizatioi

action to the detriment of the local government thats been

collecting the taxes and will be responsible for any

10 liability

11 Additionally barring mandamus relief the existenc

12 of legal remedies once available to these plaintiffs to

13 achieve the result theyre seeking bars mandamus relief in

14 this action Those legal remedies are found at 355 356 357

15 They are all quintessential legal remedies starting with the

16 complaint to State Board of Equalization set forth in

17 statute with the resulting possibility of diminution in

18 property taxes sought by these plaintiffs

19 Now know that the Supreme Court has told us

20 theres no exhaustion requirement associated with

21 equalization Thats not the point here The point here is

22 these folks are seeking mandamus relief to compel equalizatioi

23 in light of all these otherwise or formerly available legal

24 remedies that they failed to pursue The mere existence of
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those remedies precludes your Honors issuance of the

requested equitable relief

Another legal remedy and this is an important lega

remedy the payment under protest provisions of 420 bars the

relief they now seek Once again this is the law of

voluntary payments Voluntary payment doctrine has been

recognized by the United States Supreme Court and at least thE

courts of the states of Illinois Texas Oklahoma Arkansas

New York and New Jersey Its also been recognized as

10 applicable in the tax context in two opinions issued by the

11 Nevada Office of the Attorney General as long ago as 1920

12 The first of those is AGO 132 dated May the 7th 1920 The

13 second was AGO 139 dated May 25th 1920

14 Nevada does have statutes in some areas that need

15 to point out to your Honor that abrogate the voluntary paymen

16 doctrine In fact it has statutes that abrogate that

17 doctrine in the tax context not the property tax context bu

18 in the context of sales and use tax Theres specific

19 statute 372.630 that the Supreme Court has interpreted the

20 Nevada Supreme Court in case known as State Obexer

21 O-b--e-x-e--r reported at 99 Nevada 233 its 1983 case that

22 expressly abrogates the voluntary payment doctrine and

23 resulted in decision from the court that denied defense

24 mounted by the State of Alaska -- excuse me -- the State of

27

Jt.App.648



Nevada to having to make refunds but that doesnt exist in

the property tax context

Because so many of the rules -- yet another anothe

factor here legal remedy the existence of 361.333 ratio

studies constitutes yet another effective legal remedy that

bars the requested mandamus relief In the June 1st brief

filed with the Court pointed out that Washoe County was

examined in the 2005 2006 ratio study and the countys ratio

fell between 33.5 and 34.9 Douglas County was analyzed in

10 the 2004 ratio study with their major classes of property

11 values falling between 33.2 and 35

12 As such it was logical to conclude that

13 equalization occurred within and between both Washoe County

14 and Douglas County Because of the rules of mandamus cant

15 met in this case just like the rules established in Nevadas

16 tax code cant be met here Washoe Countys goals of

17 stability finality and revenue predictability cant be met

18 without this case being dismissed

19 My third area of legal argument is that Douglas

20 County is necessary and indispensable party to the action tc

21 the extent this case involves equalization between counties

22 is set forth in the plaintiffs amended complaint prayer for

23 relief

24 Its important this is an important concept your
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Honor In the tax context judgments are not binding on

counties which are not parties That proposition is founded

in case known as State Board of Equalization versus Sierra

Pacific Power Company reported at 97 Nevada 461 It was

1981 case

Douglas County to the extent this case involves

issues of equalization as between Lake Tahoe property located

in Washoe County and Lake Tahoe property related in Douglas

County it is fundamentally unfair to subject Washoe County

10 and Washoe County alone to the jurisdiction of the State Boan

11 of Equalization without --and knowing that Washoe Countys

12 values could be raised or could be lowered the same way

13 Douglas County values could be raised or lowered without the

14 involvement of Douglas County as necessary party which

15 becomes an indispensable party by virtue of the passage of

16 time and the venue rules that exist in this state

17 Douglas County is necessary and indispensable

18 party which obligates dismissal of the county-to-county

19 equalization claim contained in the plaintiffs amended

20 complaint

21 Finally Im finally at the end Washoe Countys

22 goal and the publics goals of stability finality and revenu

23 predictability for the provision of essential governmental

24 services can only be served by following the rules whether

29
Jt.App.650



these rules are set forth in the tax code or whether theyre

set forth in the law of mandamus or whether they are derived

out of the case law

Dont be fooled into believing this case rises to

one of constitutional dimensions Article ten section one

only requires that the legislature provide by law for

uniform and equal method of assessment and taxation The

legislature has done their job It might not be the most

perfect job but theyve done their job That 361 is loaded

10 with provisions to you assure uniformity and equality with

11 respect to real property assessments

12 My arguments today are solidly founded in the law

13 Mine is the only plausible explanation your Honor of how

14 this system can operate if the Court shares Washoe Countys

15 goal of achieving stability finality and certainty

16 predictability with respect to its revenues in providing

17 essential public services to all of the countys residents anc

18 would submit all of these people who might actually considej

19 themselves more aligned with the plaintiff in this case

20 stand by my motion to dismiss stand by all the

21 legal principles and Im happy to answer any questions

22 THE COURT Thank you Mr Creekman Ms Fulstone

23 Ill give you your choice You want to respond individually

24 ad ceratum or in sum
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MS FULSTONE You know think it makes more sens

to respond to the countys arguments when theyre being made

rather than trying to do it later after the state has made

their arguments

THE COURT Thats fine

MS FULSTONE Although it might take longer and

that may be concern to the Court

THE COURT Ms Contine

MS CONTINE think Mr Creekman did an excellent

10 job wont talk for as long as he did have just to

11 crystallize the writ argument mean would be five or tei

12 minutes You can go if you want to

13 MS FULSTONE No thats fine

14 THE COURT Lets go ahead

15 MS CONTINE dont -- thres not going to be

16 anything new and exciting from me

17 Good afternoon Deonne Contine Deputy Attorney

18 General for the record Im just going to followup on the

19 writ arguments made by Mr Creekman and would also like to

20 say that the state the state board joins in and supports all

21 of the arguments made by the county defendants today

22 just want to turn to the requirements of 361.395

23 sub one which says that the state board has the duty to

24 equalize property valuations in this state With that
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background with that very simple but yet complex statement

would like to turn to the relief that the plaintiffs or

petitioners seek in this case with respect to the writ

And just to followup on what Mr Creekman said is

that in their -- in the Village Leagues scope of issues brie

and also in their complaint they specifically ask that the

state board be directed to equalize all of Incline Village an

Crystal Bay for the 2003 2004 tax year by returning the land

values to their 2002 2003 levels

10 In their prayer for relief in their amended

11 complaint they asked this Court to issue writ of mandamus

12 requiring the state board to equalize the land portion of

13 residential real property at Incline Village and Crystal Bay

14 to 2002 and 2003 values and to direct the payment of refunds

15 dont think that there is anythibg more clear

16 under mandamus that relief is not allowed to be granted to thE

17 petitioners in this case If the state board has general

18 duty to equalize and Im not going to go through the history

19 thats in the brief talking about the 361.395 and the genera

20 duty think it was talked about by Mr Creekman and also in

21 the brief but the remedy that they seek on mandamus against

22 the state board simply cannot be given to them under mandamus

23 relief and because of that the state board requests that

24 their writ be dismissed
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Now if in 2003 we would have the question would

have been in 2003 is writ available at this -- in this cas

in 2003 its kind of hard as weve gone through the

seven years because lot has happened in that time and

prior to the Barta case the state board equalized by cases

and there wasnt an overall general sense that some other

general duty was required by 395 that wasnt part of 361.333

which was the ratio studies

So think since the Barta case has come out and

10 since there is this overall general duty as in NRS 361.395

11 the state board is attempting to develop processto make

12 sure that theyre complying with that and they are doing that

13 in adopting the regulations And would argue that this

14 remedy is simply not available in mandamus It wouldnt have

15 been available in 2003 Its not available now And because

16 of that the state board would request that the writ and the

17 complaint be dismissed

18 THE COURT Thank you Ms Contine

19 MS CONTINE Thank you

20 THE COURT Go ahead Ms Fulstone

21 MS FULSTONE Good afternoon your Honor Suellen

22 Fulstone on behalf of the petitioners Im going to try to

23 respond to everything and so this may be bit disjointed

24 have to start with where Mr Creekman started only because
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know Ive heard this argument and find it offensive The

interest of the county or anyone else in stability finality

and predictability of revenues does not and cannot under any

circumstances trump the requirement of --

THE COURT Under the Constitution

MS FULSTONE -- uniform and equal valuation and

taxation It doesnt justify an uneven burden imposed oil som

taxpayers and not others The Court understands that but Ir

going to say it for the record

10 also want to say deal with three things quickly

11 and get them out of the way Ms Contine addressed the reliel

12 that we asked for and think Mr Creekman did as well the

13 particularized relief that we sought in our amended complaint

14 is not available in mandamus And by that understand them

15 to mean what we say that the Court can direct you know

16 equalization within Washoe County for 2003 2004 tax year to

17 conform with the Bakst decision and constitutional taxation

18 We know for that year and the assessor has admitted

19 in other contexts that you know with mass appraisal that

20 all of the residential properties at Incline Village were

21 valued using these determined by the Supreme Court to be

22 unconstitutional methodologies

23 So you know in pragmatic sense and to avoid any

24 further delay weve argued that the Court can simply direct
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that that equalization to 02 03 which is where the Court

took all the 03 04 valuations back can be ordered and

believe that to be true under the circumstances

Now theres additional arguments about that which

can go into but the point want to make to start with is

were here on motion to dismiss complaint The Court is

to look at whether under any set of facts we can prevail on

that complaint Thats the standard on motion to dismiss

whether were entitled to particular relief or not is not pan

10 of the discussion on motion to dismiss

11 Certainly you know weve also asked simply for

12 what we asked for initially which was essentially make the

13 state board do its job Its required by statute to equalize

14 you know make it equalized make it equalized between and

15 amongst and within the counties of Nevada You know thats

16 not particularized relief thats straightforward provided in

17 NRS 361.395 itself In any event the quick argument is

18 relief is not an issue on motion to dismiss

19 secondly standing is not an issue here weve bee

20 through this associational standing issue many times over wit

21 the county Thats why when did the amended complaint

22 put in individual taxpayers think theres associational

23 standard think the supreme Court thinks theres

24 associational standing but dont want to litigate that
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issue We have plaintiffs individual plaintiffs property

owners in Incline Village and Crystal Bay

The same thing in terms of whats at issue today

argument applies to class certification Weve pled this in

class action Whether it needs to be class action or

doesnt need to be class action is something we can argue oi

motion for class certification Again were not talking

about that today Were talking about does the complaint

state claim for relief and would submit that it does

10 The attorney for the county has very technical

11 approach to this issue of fair to exhaustive administrative

12 remedies The county argued the first time around that the

13 requirement of exhaustion of administrative remedies apply to

14 all our claims the Supreme Court said no theres no

15 administrative process for the state boards obligation of

16 statewide equalization so no exhaustion requirement can be

17 imposed

18 Now they want to back around and argue those same

19 administrative statutes And believe Mr Creekman

20 unintentionally misspoke when he said that NRS .355 and 365

21 and 357 allow for complaints to state boards They dont

22 Theyre complaints to the county board Thats the

23 administrative process Thats the administrative process

24 that applies when taxpayers have complaint about the

36
Jt.App.657



valuation of their property that they raise It has nothing

to do with the state boards independent and affirmative

statutory duty of statewide equalization

So you cant back those back into the analysis you

know because maybe they think they didnt argue them

effectively enough the first time but they dont belong

there This case is about the state boards duty not the

taxpayers duty The taxpayer has no duty to do anything witi

respect to the state boards obligation of statewide

10 equalization

11 Nothing in 361.395 which imposes that duty says

12 you know the taxpayer has to do this or when asked to by the

13 taxpayer or requires anything of the taxpayer It is an

14 affirmative duty of the State Board of Equalization and only

15 the State Board of Equalization

16 So trying to turn this back on the taxpayer and say

17 well you didnt do this or you didnt do that or you didnt

15 do the third thing those statutes dont apply the ones that

19 apply to when taxpayer pursues this administrative process

20 They dont apply The Supreme Court said they dont apply

21 You cant back them into the analysis You cant recycle

22 those arguments

23 want to talk bit about the ratio studies

24 think theres great misunderstanding about ratio studies
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As Mr Creekman pointed out the ratio study statute was

enacted in 1967 And it was enacted in the course of

school and the Court Im sure knows this you know but if ii

does not in the course of school appropriation statute

And they wanted to make sure that notwithstanding compliance

with NRS 361.225 which is the 35 percent assessment ratio

statute they wanted these additional ratio studies done

And you know ratio studies were kind of coming

thing in 1967 The International Association of Appraisers

10 had you know ratio studies and they were being adopted in

11 other states as well And what ratio study does as its

12 designed is it tests the assessors valuation of property by

13 measuring it against actual sales It works in full cash

14 value system in market valUe system and thats what Nevada

15 had in 1967

16 And so you take you know the assessor values this

17 property at $100000 Thats its taxable value and our

18 system you know and if that was in full market value

19 system that would be its full market value If the property

20 sells and it sells at $200000 the assessor is off If its

21 down to $50000 the assessor is off You put enough of thosE

22 sales together and you do ratio study and you see just you

23 know -- mean you dont test one sale and say the assessor

24 isnt doing his job You test all the sales over period of
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time You match the sales prices to the assessors valuation

and you have ratio Thats what ratio is like

fraction one number over another

It doesnt work the same way if you dont have

full market value system The IAAO has tried to modify it to

some degree to make it work in system which doesnt use fuL

market value although Nevada is now the only state which did

not use full market value as standard And says well you

can do it if you match against the assessors valuations an

10 independent appraisal of the property

11 But thats not what Nevada does Thats not what

12 the department of taxation did in 2002 2003 Its not what

13 it does today Its not even possible to do an independent

14 appraisal

15 THE COURT Its cost-prohibitive

16 MS FULSTONE Its certainly cost-prohibitive Yo

17 cant go out and independently but its also -- the

18 departments ratio studies people go to the counties they get

19 the information used by the county they get the sales used

20 the county Theyre basically auditing what the county does

21 but thats not an independent appraisal

22 So the ratio studies just doesnt really work in

23 taxable value system as test of the equalization of

24 properties It works to test equalization because if this
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assessor is at you know 35 percent of full market value and

this assessor is at 34 percent of full market value you say

okay close enough If one is at 50 percent and one is at

35 percent you say maybe not close enough and you make some

adjustments But it doesnt work it just doesnt work in

taxable value system and it cant work

And so to argue somehow that ratio studies are

remedy here for the taxpayer seeking equalization is simply

you know not an argument that you can find any real factual

10 support for Its not an argument that can withstand any kin

11 of analysis You can say theres ratio study statute fine

12 well just go with that but if you start analyzing it it

13 falls apart

14 The other thing and maybe should have started wit

15 this because its the most -- its bit oversimplified

16 perhaps but it also makes the point Ratio studies are done

17 on counties every three years Theres just no way that you

18 can do statewide equalization on an annual basis with ratio

19 studies that are done every three years Mathematically it

20 doesnt compute

21 So even if ratio studies could be done they cant

22 be done as they are done now in Nevada on an every three-year

23 basis and accomplish the state boards duty of annual

24 statewide equalization
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THE COURT Is there any statistical method that

Nevada regulators can use to test statewide equalization unde

Nevadas taxable value system

MS FULSTONE Im not statistician dont

believe so because it is taxable value system because it

simply doesnt really translate to statistical analysis

Thats why think the Supreme Court says equalization begins

maybe it isnt only matter of methodology but it certainly

begins with an assurance that everybody all the assessors an

10 using the same methodologies to value the same kind of

11 property

12 To me thats the key to equalization That you

13 really cant measure the value of residence in Clark County

14 against residence in Washoe County But if you can

15 determine that both properties are valued using land

16 portions both properties are valued using comparable sales

17 and similarly property in Lyon County and property in

18 Elko County and theyre all valued the land portion using

19 comparable sales then think you have comfort level that

20 were achieving equalization The methodology is the key to

21 equalization in my understanding of it

22 The problem is of course as you pointed out when

23 we started when you dont have the vacant land sales and you

24 have to go to some other method there simply you know are
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no studies except the Tahoe study which suggests that it

doesnt work to say that you know the alternative methods

at least the alternative methods in 2003 2004 which is the

year were dealing here to comparable sales were sort of --

well abstraction slash parenthesis allocation or allocation

parenthesis abstraction It was strange combination of the

two and dont think anybody really knew what it meant And

then third thing which had to do with income which was

inapplicable

10 But even now when they you know the tax

11 commission and the department have developed additional

12 regulations there still are absolutely no studies to say thai

13 if youre going to value the land portion of residence in ai

14 area where there arent vacant land sales using abstraction

15 using allocation or using some other standard sort of

16 appraisal method that youre going to come up with the same

17 kinds of numbers

18 You know the only study that has been done is

19 something that is called the Tahoe study and what that

20 determined was that they dont come up with the same numbers

21 And to the extent that the Washoe County Assessor has actuall

22 done some looking at you know appraising land value of

23 properties at Incline Village using abstraction Abstraction

24 which the Court may or may not know but abstraction is
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method where you take out the improvement and related values

and then whats left is the residual land value

To the extent that Washoe County has tried to use

abstraction in some ways their numbers -- their land numbers

always come out higher as you would kind of expect because

theyve had difficulty trying to extract the or even determin

the full contributory value of improvements

So if you cant take it all out youre going to en

up with bigger number at the bottom They start with markel

10 value and take and then subtract from that rather than just

11 looking at vacant land sales So the likelihood is you end ui

12 with bigger number

13 But theres no studies to show how much bigger that

14 number is or you know how the two numbers relate which

15 makes it very difficult to argue that if youre doing

16 properties by abstraction whether its by abstraction in

17 Washoe County or abstraction in Clark County or somewhere

18 else that youre actually valuing them in the same you know

19 getting the same equalized to valuing the evaluation that is

20 done through comparable sales Which is again why youve

21 got to restrict the methods that are used in order to achieve

22 equalization

23 THE COURT But isnt that part of your relief

24 Isnt that what youre asking the Court to do essentially
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tell the State Board of Equalization to adopt certain

procedures or regulations that take into account these

variables which really dont help

MS FULSTONE No Yes When we you know starte

this case in 2003 it started out as the Court pointed out as

an injunctive relief case Basically we wanted to prevent

the collection of taxes And you know now were here

whatever it is seven years later and you know injunction

is obviously not where were failing Injunction against the

10 collection of taxes is not what were looking at now

11 Injunction mandating or you know mandamus enjoining the

12 state board to perform equalization In order to perform

13 equalization they do need to you know its --

14 THE COURT And arent they already doing it

15 MS FULSTONE They have attempted

16 THE COURT Theyre on the path to doing it

17 MS FULSTONE They have attempted to develop

18 regulation Again as the Court knows in some of the

19 materials that have been provided we think as the taxpayers

20 at Incline Village and Crystal Bay that theyre on the wrong

21 path in terms of how to achieve equalization

22 think the present board is absolutely be commende

23 for making this effort and through the process of developing

24 regulations and having those regulations challenged and
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dealing with all of that at the end of the day you know

think that there will be process in Nevada for equalization

and think that is good thing

THE COURT Does that moot this suit

MS FULSTONE No mean this suit is over 2003

over the failure of their equalization in 2003 and requiring

them to go back and you know if thats -- you know thats

why we said you know lets try this alternate relief We

know because the county assessor has said so that all of thes

10 properties at Incline Village were valued using

11 unconstitutional methodologies So why dont we focus on

12 getting equalization in and within Incline Village and not tr

13 to reinvent the 2003 2004 wheel statewide because of what

14 that means and the difficulty of it

15 mean you know its not mooted and its certainl

16 not the taxpayers fault that were in 2010 and not 2003 nor

17 the Court Its just the way that the process you know

18 sometimes works Trying to get to the right result takes

19 certain amount of time

20 But then going back to redo 2003 2004 in terms

21 statewide equalization is relief to which the taxpayers at

22 Incline Village may be entitled to but it may not be the most

23 pragmatic relief which is kind of where we were going with

24 lets just make these adjustments within Washoe County We
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can make those adjustments We know about that now

Mr Creekman says well you know equalization you can rais

taxes raise valuations as well as lower them but dont

think that you can raise unconstitutional valuation you know

raise constitutional valuations to an unconstitutional level

mean if hes talking about raising valuations within

Incline Village hes talking about the 17 people who obtaine

relief going back and now revaluing their property back to it

unconstitutional levels so it matches the unconstitutional

10 levels of everybody else in Incline Village in 2003 2004

11 dont think thats the kind of decision that woul

12 be affirmed in the courts if the state board were to do that

13 So think what were talking about is you know as said

14 more pragmatic approach which is lets look at Washoe County

15 We know because the assessor has acknowledged it that the

16 properties at least as said there are some issues with

17 that and dont want -- mean would be remiss if

18 didnt address them Initially there was really no issue anc

19 think the Judge in Carson

20 THE COURT Griffin

21 MS FULSTONE Griffin -- Maddox Thank you Im

22 getting old and losing my memory Judge Maddox made findin

23 that this unconstitutionality of methodology applied to all

24 the properties at Incline Village you know not finding

46
Jt.App.667



because theres only 17 plaintiffs But at that time the

assessor wasnt really splitting hairs and trying to

distinguish between properties

As weve progressed in the 05 tax years in 06

07 in 07 08 the assessor has acknowledged admitted not

disputed as far as single-family residences go at Incline

village and Crystal Bay they were valued at 03 04 using

the unconstitutional methods identified by the Court

think the assessor would say there remains an

10 argument about condominiums think if we were going to go

11 forward with any kind of continuing case here it would be to

12 look at the condominiums think if you look at the

13 condominiums and the way they were valued you would find that

14 they were also valued in method using method that was not

15 articulated in the regulations and was not constitutional

16 Condominiums are slightly different form of

17 property that are difficult to value in system that

18 separates land from improvements because technically they

19 dont have land So you have to kind of construct land

20 value and then you know and there arent comparable sales

21 There are different ways of valuing the land portion of

22 condominiums

23 In 2003 2004 there were no regulations on the

24 valuation of condominiums think that the method used by
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the Washoe County Assessor you would find if we go there ii

was not used elsewhere It was not -- you know isnt going

to match anything that is done anywhere else so its going tc

be unconstitutional

But technically there were no condominiums involved

in the Bakst case and the Court did not make in the Bakst

decision on the valuation of the land portion of condominiums

THE COURT Any condominiums involved in this case

MS FULSTONE Yes Because this case -- well the

10 named plaintiff Anderson owns condominium But you know

11 in terms of statewide you know of equalization for all of

12 Incline Village Crystal Bay you know there are you know

13 several thousand condominiums involved as well as several

14 thousand single-family residences Thats the condominium

15 issue as it stands

16 THE COURT All right

17 MS FULSTONE want to talk briefly again about

18 although today were not about the remedy to the extent that

19 at the end of the day here the relief thats going to be

20 involved you know counsel for the county argues that theres

21 nothing about refunds in 361.395 and theres nothing about

22 refunds in the ratio studies provisions in 361.333 and thats

23 true of course But were not really talking about refunds

24 here Were not talking about you know the taxpayer who is
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challenging his valuation and pursuing claim with the State

Board of Equalization and paying under protest and all of

that Thats the valuation issue The Supreme Court has

separated valuation from equalization

Of course theres nothing about refunds in 361.395

361.395 presupposes and directs that the state board perform

its statewide equalization duties on an annual basis before

the assessment rolls are finalized So that when the you

know when the state board does its equalization and then yoi

10 know moves them up or down or whatever it does in terms of

11 equalization that then those goes to the county and they

12 adjust their assessment rolls and they send out their tax

13 bills based on their assessment rolls

14 And so you know so the taxes are never collected

15 in the first place so theres no refunds to be pursued You

16 know to argue as the county tries to do that well you know

17 the passage of time here and the taxes have been paid and so

18 now Kings we get to keep the money Thats not --

19 certainly thats not the way the statute were written and

20 its not fair way to enforce them

21 If in fact the state board failed its duty of

22 equalization as think is in fact think its much an

23 established fact counsel for the state says well they used

24 to do equalization just by hearing individual cases Theres
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simply no evidence of that Thats an argument they make

But theres no evidence that they ever considered the

three cases they had from Washoe County on certain year to

be statewide equalization mean it doesnt make any

logical sense You cant affect statewide equalization by

hearing individual cases And you know they really

understand that

Its legal argument Its not something the stat

board has ever come out and say well thats the way we did

10 it and dont think they would

11 Basically you know the state board is group of

12 appointees who meet you know once or twice or three times

13 month during period of time And you know they do their

14 public service in terms of trying to listen to taxpayers and

15 trying to make decisions And when it comes to valuation

16 issues like you know should there be an adjustment because

17 theres rock in front of my picture window or you know

18 those kinds of valuation issues the state board is good at

19 what it does

20 When it comes to legal issues or unconstitutional

21 methodologies and that kind of thing the state board really

22 is out of its element And when it comes to whether or not

23 theyre doing equalization mean think they view their

24 job they didnt read the statutes they took the appointment
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They you know when somebody brought case to them they

heard it they decided it but they werent really doing

statewide equalization and you know just kind of let it slij

until this issue with Incline Village brought it to the fore

You know you cant fix maybe what was done or not

done many years ago but the statutory duty is absolutely

clear It says they will perform statewide equalization on ax

annual basis And its been in the statute since it was

written and think at one time they did do sort of

10 statewide equalization

11 Part of the problem here of course is how will th

12 makeup of things changes over time There was time when thE

13 tax commission and the State Board of Equalization and the

14 county assessors were all one and the same The assessors

15 made up the tax commission and the tax commission sat as the

16 State Board of Equalization So that you know we have all

17 of these different entities but the statute which requires

18 the State Board of Equalization to equalize statewide on an

19 annual basis hasnt changed

20 The State Attorney General argues well the duty

21 wasnt clear But that again you know is kind of their

22 approach which is they always get two whacks at everything

23 You know we bring an action in 2003 because we think the dut

24 is clear we think the Supreme Court has now said the duty is
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clear and was clear and theyre saying well now that we

know the duty is clear you step aside dismiss this case and

let us try to write regulation going forward but thats nat

the way the system works

mean we thought the duty was clear We brought

lawsuit saying the duty was clear you know in 2003 The

court said yeah the duty is clear Its written

straightforward in the statute Now you know were entitle

to relief based upon that claim We dont have to wait and dc

10 it again now that weve done everybody the benefit of

11 establishing that the duty is clear

12 Let me see if theres anything Does the Court hay

13 any questions while Im skimming this through

14 THE COURT Yes

15 MS FULSTONE Oh good Okay

16 THE COURT But go ahead

17 MS FULSTONE was going to finish up on you

18 know this notion -- dont mean to argue class certificatioi

19 at this point This notion of the uniqueness of property

20 means you cant have class case its knee jerk reaction

21 Yes property is unique but the issues here arent unique

22 The legal issues that apply to everybody thats residential

23 taxpayer homeowner at Incline Village are the same issues

24 identical issues which will support class action when we
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get there

And the other thing would be this notion that

Douglas County is an indispensable party If in fact the

Court says youre entitled to statewide equalization for 2003

2004 send it back to the State Board of Equalization to

affect that equalization process they have all the power the

need to call in Douglas County and make them part of that

process which is where they belong in the process If the

issue is going to be Douglas County versus Washoe County thei

10 its going to be before the state board

11 dont think this Court wants to undertake -- Im

12 sure you could and maybe it would be more efficient for this

13 Court to undertake equalization between Douglas County and

14 Washoe County and if thats the Courts inclination you

15 know well certainly support that But think the process

16 would be to send it back to the administrative agency to

17 perform that Although everyone behind me may say dont say

18 that dont say that You know we dont want another

19 10 years in this particular suit So anyway if the Court

20 has questions Ill answer them

21 THE COURT If you look at the standards by which

22 this Court issues writs of mandamus one is an extraordinary

23 remedy which means it just isnt given out because somebody

24 asks for it
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Second the Nevada Supreme Court said writ of

mandamus will not issue if the parties have plain speedy

legal remedy available to them And clearly its designed to

force or enforce mandatory requirement upon public

official to do their job

And invite everybody to weigh in on this this

concern There is pending now before the State Board of

Equalization these rules and regulations that were enacted

March 1st but they wont take affect until October 1st just

10 so that they can take in more public comments think it

11 goes back to the Legislative Counsel Bureau for some vetting

12 noticed in the transcript they invited Mr Lowe and yoursel

13 to submit comments Member Martell was quite complimentary

14 about the presentation you made on behalf of the taxpayers

15 wonder whether or not that isnt that plain

16 speedy legal remedy that the Court says is available to you

17 that gets you your relief short of the extraordinary writ of

18 mandamus Thats

19 is what does this writ of mandamus look like if

20 there is no admitted statistical methodology that Nevada

21 regulators can employ to effectively measure statewide

22 equalization and that comes from the experts How is this

23 poor country judge supposed to divine such method and tell

24 them State Board of Equalization use this methodology to
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affect it

notice in your pleadings you had said well if

you give us some limited discovery say six months worth and

well go and well take the depositions of Douglas County

Assessors and well find out how they do it and then well be

able to come up with some directions for the Court to give thE

state board That puts you about the same time frame as this

rule and regulation will be adopted on October 1st and how

does that once again how is that any speedier or less

10 expensive than letting the process run its natural course

11 Wouldnt this Court be more conservative in its

12 approach if it didnt inject its own value system on to an

13 independent board under the executive branch of government wh

14 is tasked with doing these very important and technical

15 duties invite your comments

16 MS FULSTONE Well have several

17 THE COURT had several questions

18 MS FULSTONE First of all you know you have to

19 view this case as it was filed which was in 2003 At which

20 time and would argue still today but certainly at which

21 time there was no available remedy at law

22 THE COURT And youre absolutely correct But wha

23 Im stuck with is Supreme Court order that just came out

24 couple of months ago with very limited mandate to this Cour
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and thats to determine whether or not injunctive relief is

even viable And so Im kind of looking prospectively but

maybe Im wrong

MS FULSTONE But the Supreme Court when it talked

about injunctive relief which was the way the initial

complaint was characterized did refer to the mandamus statute

THE COURT Thats true

MS FULSTONE We were talking about mandamus in

terms of the remand to the Court

10 THE COURT What do you want me to do

11 MS FULSTONE Im trying to get there think

12 its misnomer to say that these regulations as they

13 presently exist for equalization will be effective October lsl

14 and say this for number of reasons They have to be

15 approved by the legislative commission They dont have to

16 vetted -- they may have to be vetted again by the Legislative

17 Counsel Bureau but they have to be approved by the

18 legislative commission That will certainly be some

19 opposition there

20 The state board itself as you pointed out has sai

21 that they will look at additional proposals Even if that

22 were true even if they go into affect just the way theyre

23 written on October 1st the critical factor is in my mind

24 and argued this before the board is they provide -- they
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have no provision for participation by the property owner

You know the property owner isnt party This is all done

between the assessors and the department with the ratio

studies and you know and the state board But in order to

become party the taxpayer would have to seek to intervene

Intervention would be entirely discretionary which means that

they could say no they could say yes But theres certainly

no right no right of intervention no right to participate

the equalization process as those regulations are developed

10 THE COURT read the regulations and youre right

11 MS FULSTONE Thats the problem Theres still

12 legal remedy for the taxpayer

13 THE COURT As theyre presently constituted

14 MS FULSTONE As theyre presently written

15 THE COURT Which could change

16 MS FULSTONE Which could change right

17 THE COURT Okay

18 MS FULSTONE think that they were written at

19 least some degree in anticipation of remand from this the

20 potential of remand from this Court Not just because the

21 board wants to be able to do this going forward and as sai

22 earlier this is board to be commended Theyre saying we

23 got this duty lets figure out how to do it

24 And so theyre looking at trying to apply this
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regulation perhaps to remand or mandate from this Court

to equalize at least as between Incline -- as between Douglas

and Washoe at the Lake for the 03 04 time frame dont

think that you would want to issue mandate requiring

statewide equalization for 03 04 think it would be

biting off more than anyone wants to chew here think any

mandate ordered directed at the state board should be limited

to the areas at the Lake

The problem with the regulation is in part its

10 substantive and to the extent that its substantive it cant

11 be applied retroactively And to the extent that its

12 substantive its invalid anyway because the state board has

13 the authority under the statutes only to adopt procedural

14 regulations So you know mean the tax commission may

15 have to come in behind them and adopt the substantive

16 regulations with respect to equalization how its defined

17 what it means and so on and what the standard ought to be

18 mean the state board cant set the standard for

19 equalization They can only say this is how were going to

20 do it Were going to look at this were going to look at

21 that were going to bring people in whatever it is theyre

22 going to do They can define the process they want to use to

23 get there They cant define equalization or set the

24 standard That has to be done by the tax commission
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THE COURT Correct

MS FULSTONE Or by the legislature So mean

lets get to it is what it is want you to do

THE COURT Im all ears

MS FULSTONE Again as argued earlier the

pragmatic thing think is to equalize within Washoe County

and do it through the vehicle of the state board and tell ther

how to do that which is to equalize -- which is essentially

to equalize residential property owners at Incline

10 condominiums or residential or single-family residences back

11 to 02 03 to remedy the constitutional issue

12 And as said there may be an argument to look

13 condos but dont think you even have to look at condos

14 because the standard as articulated by the Supreme Court is

15 not that everybody goes back where unconstitutional methods

16 were used its that everybody goes back because

17 unconstitutional methods were used Everybody goes back to

18 the same level

19 It isnt you know theres no equalization in

20 having some people in 02 03 and some people in 03 04

21 Even if you can argue that the 03 04 are constitutional

22 theres still lack of geographical uniformity within Inclln

23 village Crystal Bay and the geographical uniformity is an

24 obligation of the county board and of the state board
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So thats you know think the simplest thing

that the Court can do and the most pragmatic and the least

expensive and the least cumbersome

mean if you go back and say okay theyre going

to develop regulation and maybe its going to provide the

taxpayer with an avenue of relief which it doesnt now but

maybe it will maybe theyll change it to do that They stil

have to go back and basically reinvent the wheel for 02 03

because if you look at the ratio studies that were actually

10 done for 02 03 they were doing them quite differently in

11 those days They have improved the way they do ratio studies

12 In 02 03 you know theres one for 02 one for

13 03 think 03 involved Washoe County but it only involved

14 the you know part of -- 02 involved Washoe County Im

15 sorry But it only involved the part of Washoe County that

16 was being reappraised in that year and then Washoe County was

17 on five-year cycle So the only portion of the county they

18 did ratio study for was the North Valleys or something It

19 didnt touch on the Incline Village area

20 what the department is trying to do now is to do

21 ratio study that hits all the areas in the county not just ai

22 area that is being reappraised where theres five-year

23 reappraisal Thats an improvement It doesnt solve the

24 basic problem but its an improvement That wasnt true
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So they basically have to go back and do new ratio

studies at least under that regulation because theres

nothing else there And so just dont think thats as

said think the pragmatic solution is to do the equalizatioi

that we can be fairly certain of within the Incline Village

Crystal Bay area of Washoe County And know that the state

board is developing regulation that it will use going

forward

Technically with our complaint going back to 03

10 04 then theyre going to what equalize for 04 05

11 Continue to look at all those intervening years today becaus

12 certainly we filed this case in 03 You know were entitlec

13 to equalization guess for all those years Again it geU

14 to be too big task pragmatically

15 THE COURT Wont you come back and say okay now

16 that youve done it for 02 03 we want to do for it for

17 03 04 TQ4 05 take that as yes

18 MS FULSTONE That think is perhaps the virtue

19 of certifying class here

20 THE COURT Yes

21 MS FULSTONE The Court understands that

22 THE COURT Yeah Your vision of this mandamus is

23 just one of those go forth and do right You dont want me

24 todo--
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MS FULSTONE No

THE COURT If just say go forth and equalize

the -- issue writ of mandamus to the State Board of

Equalization to equalize the property values of Lake Tahoe

Incline village Crystal Bay residents back in the 02 03

time period without giving them any direction whats to say

that they wont do it using an unconstitutional method and

well be back here again without giving them framework

template saying this is --

10 MS FULSTONE think you make findings to the

11 affect that you know based on the Supreme Court decisions

12 and other material you can be provided is that you know

13 these unconstitutional methods were used throughout Incline

14 village and Crystal Bay for the 03 04 tax year That the

15 Supreme Court has said that valuations using unconstitutional

16 methods are void and therefore you know state board were

17 going to direct you to equalize the land values of all of

18 those residential Incline village Crystal Bay residential

19 properties for the 03 04 tax year You know adjust those

20 redetermine the land values and reset them at their 02 03

21 levels

22 And you know then that goes to the you know

23 the state board does that you know pursuant to the Courts

24 order And that goes to the assessor and then the assessor
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actually think it goes to the auditor it goes to the

treasurer it goes to the assessment roll And then the

treasurer recalculates what was due based on those adjusted

values and give the excess taxes paid back to the people who

paid them think the Court can do that

If what the Court is talking about the specifics

an order requiring equalization between Douglas and Incline

you know and Washoe County at the Lake then you basically

direct them to you know to look at the methodologies If

10 the methodologies are different again then think that the

11 have to then you know guess they can try to adjust Dougla

12 County up or if thats -- you know think the evidence we

13 have is that Douglas County is lower dont think we would

14 be here if that werent the case Rather than you know go

15 to some fantasy land here They either adjust the Douglas up

16 if thats their determination guess or they adjust Inclin

17 Village down but they bring them together

18 If the methodologies used are not the same then

19 they bring them together mean think that kind of

20 mandamus order can be written

21 THE COURT Doesnt that bring Douglas County into

22 the mix

23 MS FULSTONE It does but it does at the state

24 board level It doesnt have to be here But mean as
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said in my papers if you think Douglas County should be

joined theres no reason they cant be joined You know as

said theyre not dead they dont not exist theyre still

out there They can be named and served and brought into thi

action in the court

You know its to the extent that were talking

about rule ten issue relation back issue mean we

made you know we pled for statewide equalization we pled

the Douglas County Washoe County issue from the get-go If

10 theyre an indispensable party maybe that issue should have

11 come up earlier on but whateirer it is theres no you know

12 theres no failure of us to name them This is not late

13 filed claim of some kind

14 THE COURT Uh-huh

15 MS FULSTONE Okay There was probably more to sa

16 and they probably know what it should be Im going to sit

17 down

18 THE COURT Thank you Ms Fulstone Mr Belcourt

19 MR BELCOURT Your Honor must have been reading my

20 mind or something could tell you realized had something

21 to say

22 THE COURT The sun will not set until everybody ha

23 chance to tell me everything they want to say

24 MR BELCOURT Well think as Ms Contine and
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Mr Creekman articulated this remedy cannot be limited

mean by the rules of mandamus cannot be limited to just

decision about one property owner versus another property

owner or within the county Statewide equalization is

statewide equalization

The duty is not contested case matter Its

duty that exists outside of contested case Thats what th

Supreme Court said Thats why they said failure to exhaust

is not an issue Its really something that the state board

10 you know under statute that was you know rather sketchy in

11 detail but its pretty clear that fts you know in the

12 sense that its not you know limited to two parties against

13 each other

14 Given that respect mean the Court cannot fashio

15 writ that just limits discussion between Washoe County an

16 Douglas And for that matter it shouldnt for other reasons

17 One of the reasons is Clark County big county in Nevada

18 right 70 percent of the population the land value of Clark

19 County is probably you know dwarfs the rest of the State of

20 Nevada Yet when you say were going to equalize between

21 Washoe County and Douglas because Douglas you know needs

22 be raised up or lowered and -- youre omitting all the other

23 counties involved

24 And if the fact that youre applying different

65
Jt.App.686



methodologies to people in one area than to others who is

discriminated against Hypothetically either party can be

You cant say this is only about you know the 8700 or 9000

parcels on the Lakeshore in Washoe County or its about the

you know the Lakeshore parcels in Douglas The duty as

defined in the statute is statewide duty and pragmatism

doesnt change mandamus mean pragmatism doesnt change

it Lets go back to the legislature to change this Courts

authority if thats what -- if the remedy at issue requested

10 is what this Court would like to mean theres no way to

11 do it right now

12 would like to answer the Courts question on

13 statistical methods to equalize think the states board

14 regulations envision the ratio studies as statistical methoc

15 to identify when theres equalization problems Its really

16 problematic to equalize If person has one parcel you

17 know between counties if person has one parcel in Clark

18 County and one parcel in Washoe County to compare them and

19 say well theyre out of equalization in the abstract just

20 because theyre not valued the same that doesnt work We

21 know that Its different markets

22 We have taxable value system which is -- you

23 know its not exactly fair market value system but it

24 approximates that It doesnt -- it works out at the values
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relative to the market not the values relative to each other

Thats what were talking about

The state board can look at ratio studies and get

gauge of where the properties are valued relative to you

know by the assessors relative to their actual value and the

market and cant approximate taxable value Hypothetically

and you know Im not statistician either but they can

predict taxable value based on market value using you know

regression analysis or other statistical methods

10 cant tell you its not for me to say but

11 frankly speaking its not for that Court believe to say

12 that the state board cannot use statistical methods to enable

13 it to equalize

14 The alternative is to go look at the methods being

15 used but dont -- frankly dont think roundtable

16 discussion of how one county values this and another county

17 values that is going to equalize the property

18 Now in terms of ratio studies the state board did

19 look at equalization through ratio studies mean was

20 reviewing transcript recently in 2007 and what they found

21 Clark County was significantly higher closer to the ratio of

22 an assessed value to -- excuse me -- taxable value as

23 determined by the assessor to the market you know in other

24 words to the sale was much closer to one than any other
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county In fact Douglas County was higher valued in that

year as ratio to sales than was Washoe County not much

higher and probably not you know something you couldnt

attribute to an anomaly But mean statistics have their

flaws but Clark County was and Storey County was lower than

those two in terms of the valuation

You know its really not you know -- mean but

anyway that indicates that this is really statewide issue

its not just about equalizing mean the goal of

10 equalization is not to just equalize to be treating two

11 properties Thats what 395 is about its equalize

12 statewide And would suggest that this Court cannot limit

13 the remedy to that

14 Id also suggest that there is an assumption thats

15 not in evidence that Douglas County has constitutional

16 valuations and Washoe County doesnt or that Clark County doe

17 or Washoe County doesnt Thats got to be up to somebody

18 else other than this Court to decide

19 But when it comes to equalization to set things

20 right dont think that you know 395 precludes

21 possibility that if hypothetically the Supreme Court

22 mistakenly reduced the values of 17 parcels for 02 03 that

23 they were wrong as applies to the whole district of Crystal

24 Bay and Incline Village If you look at what the Supreme
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Court had to decide they really had no evidence of values

that would result in that conclusion that all of Incline

village and Crystal Bay was unconstitutionally valued or that

they were undervalued mean the fact that youre applying

wrong methodology doubt that different methodology is

the problem Theyre applying the different methodologies

THE COURT That was not approved by the tax

commission

MR BELCOURT That was not approved by the tax

10 commission certainly But when it comes to equalization

11 were looking at how do they stand with respect to each

12 other Not how they stand with respect to you know

13 methodology mean would say that the Supreme Court coul

14 have followed the statute in 361 Im trying to remember the

15 number where it says that they should look at the excess

16 value and peel off the excess value Instead they returned

17 to 02 03 think they did that because of the World Corp

18 decision

19 They were looking at you know the prior precedent

20 The World Corp decision was sales tax case mind you But

21 it said if theres unconstitutional law youve got to give

22 retund The only thing they had before the Supreme Court

23 was contention by the taxpayers that 02 03 was somewhat

24 okay And heard Ms Fulstone say on numerous occasions tha
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she even doubts that But that was really just decision

they made absent any other thing available to prove that then

was another refund that could be given mean it was

refund prayed for It wasnt the refund that was

substantiated

So in term of equalization dont think were

limited to was 02 03 the magic year that worked for

everybody that were pristine halcion go back to the days

gone by Im nostalgic for that year too because did buy

10 house in that year But anyway its not the magic year

11 So think the whole notion that writ of mandamus

12 can issue for the specific relief requested in the complaint

13 is wrong do think that mandamus is different from

14 different actions Its all about the relief Its ordering

15 public officer to do something Its not saying theres an

16 injury tortious injury or contractual breach and well

17 figure out down the road what the remedy is Its about the

18 relief There are cases out there was able to find one in

19 Ohio but there are cases that dismiss because of the wrong

20 remedy in mandamus and think that this Court can do that

21 Anyway as far as you know the state boards

22 authority to you adopt regulations think thats probably

23 not -- mean unless this Court wants me to address it

24 think they have every authority to do so That equalization
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is their perimeters or their domain The tax commissions

domain is valuation The tax commission defines taxable

value The state board decides when you have lack of

equalization based on looking at that taxable value

mean the state board has to cede the

decision-making power as to what is taxable value to the tax

commission Thats their bailiwick But the state board in

its regulations did not define taxable value It just define

how it does the equalization process Its been given duty

10 by the Supreme Court by the state legislature rather to

11 equalize and its saying that duty doesnt spell out how its

12 done what the methodology is to be use for accomplishing

13 equalization and thats all the regulations did So dont

14 think theyre invalid think that theyre entirely within

15 the authority of the state board to issue With that if you

16 have any questions

17 THE COURT No dont Thank you

18 MR BELCOURT Thank you Ms Contine

19 MS CONTINE dont have anything

20 THE COURT Mr Creekman

21 MR CREEKMAN Yes sir Just some followup on you

22 questions your Honoi and to some points made by Ms

23 Fulstone

24 You asked Ms Fuistone if the adoption of regs
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constitutes plain adequate and speedy remedy The adoptioi

of regs is the equivalent -- is the administrative agency

equivalent of law making Its the quintessential form of

legal relief law making So the answer to that question is

yes the adoption of those regs constitutes plain adequate

and speedy remedy which precludes the requested mandamus

relief

You next asked how am posed to word this writ

The answer your Honor you cant word the writ It is

10 legal impossibility because the rules of mandamus and the

11 rules set forth in the tax code cant be met It is

12 impossible to issue legally defensible in this case writ

13 The question of appropriate wording your Honors

14 question of appropriate wording df this writ goes to the

15 inherent wrongness of subjecting Washoe County to this type

16 liability outside the tax code the tax code that we my

17 clients and my clients on behalf of every resident of Washoe

18 County have been dependent upon

19 Ms Fulstone mentioned that shes offended by the

20 countys recitation of its goals in this litigation and that

21 the county goals do not trump constitutional protections

22 would never stand here or in any other department of this

23 second crij or across the street in the federal court and

24 suggest that the countys goals that were violative of
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individual constitutional rights when those rights are

properly and timely asserted trump those constitutional

rights

But as in other areas of the law there must be som

finality cannot expect or should not have to expect as

government lawyer someone to come in with claim of First

Amendment for instance violation waged against them or

lodged against them by some official of Washoe County in 1967

now Those claims are barred by the statute of limitations

10 as are these constitutional claims in this case

11 Ms Fulstone indicated that particularized relief

12 not part of motion to dismiss disagree entirely When

13 the requested relief the relief requested by the plaintiffs

14 themselves in this case in their amended complaint in part

15 serves as the basis for depriving the Court of subject matter

16 jurisdiction under the applicable law

17 Ms Fulstone objected to my approach to exhaustion

18 saying that exhaustion has nothing to do with this case

19 Actually didnt say that exhaustion has anything to do witi

20 this case and mentioned three statutes 355 356 and 357

21 thank Ms Fulstone for correcting me If said that those

22 statutes provide the state board with jurisdiction shes

23 correct meant that the statute provides the county board

24 with jurisdiction
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Im not saying that the taxpayers needed to exhaust

those remedies What Im saying is that the mere existence

those remedies the mere existence the fact that theyre

spelled out in our tax code the simple fact of their

existence bars the request for extraordinary writ relief

That constitutes the existence of an adequate legal remedy

your Honor that makes their request their requests for

mandamus relief impossible for you to grant under the law of

mandamus

10 Ms Fulstone contended that the ratio studies were

11 coming thing in 1967 Well apparently theyre coming

12 thing in 2010 at least with the State Board of Equalization

13 because that state board just adopted them in the context of

14 our taxable value system as basis for relying on in

15 determining if property in this state is in assessment

16 equalization with other property

17 She criticizes the ratio studies as having no

18 application to our taxable value system Yet as pointed ou

19 during my opening remarks in 1981 when Nevada switched from

20 full cash value system to taxable value system the

21 legislature went to the trouble of amending 361.333 to delete

22 that reference to full cash value and insert reference to

23 taxable value with the full intention and knowledge of what

24 taxable value system was and cant help but think with the
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full intention of making these ratio studies applicable

contrary to Ms Fulstones representation to our tax valuabL

system have never contended nor will that that is

perfect system but its the system we have to deal with

also remind you that 333 the ratio study section

of the NRS falls under the section of the statutes headed or

initiated with the heading called equalization between

counties Whoever puts these statutes together characterized

333 as the procedure for providing the equalization between

10 county exists And tell you what your Honor when they

11 perform those ratio studies they initially look to questions

12 of equalization and assessment assessed valuation to taxable

13 value within county and then they make comparisons as

14 between counties

15 The statute specifically permits the department of

16 taxation to divvy up the state to divide the state into

17 groups of counties each of which is analyzed once every

18 three years That was modification to the statute in the

19 90s sometime

20 The taxpayers dont like the ratio studies for the

21 simple reason that they dont meet their needs The taxpayer

22 and the plaintiffs in this case never have any suggestions fo

23 improvement only complaints about how the system unfairly

24 burdens them and how the system doesnt work The approach
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51

that Ive suggested today my interpretation of the statutory

scheme here as spelled out more fully in writing in my

June 1st brief coupled with my October 15th motion to

dismiss gives meaning and dimension to every aspect every

section of NRS Chapter 361 Its logical explanation of thE

interrelatedness of all of these sections and how it all fits

together

But most importantly my approach serves the public

policy of stability finality and revenue certainty or surety

10 The state board has acted It adopted 333s ratio studies as

11 part of the standard for equalization This administrative

12 action is entitled to deference under U.S Supreme Court case

13 Chevron versus Natural Resources Defense Council as that cas

14 was adopted by the Nevada Supreme Court in case called

15 Thomas versus the City of North Las Vegas at 122 Nevada 82

16 The state boards action on March 1st even though

17 will concede clearly it doesnt take affect until

18 October 1st assuming they make it through all the hurdles

19 merely acknowledged exactly what has been the case in the

20 State of Nevada since 1967s first adoption of that statute

21 it was modified throughout time

22 Im also surprised to learn that the lawsuit applie

23 only to the 2003 tax year Its directly contrary to the

24 language contained within the lawsuit and contained within he
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prayer for relief in the amended complaint They seek relief

for all subsequent tax years here

These constant references to unconstitutional

valuations are also somewhat annoying Never have all the

values in Lake Tahoe or Incline Village and Crystal Bay been

determined to be unconstitutional Its now too late to do

so The values that were determined by the court system to

have been unconstitutionally valued or assigned were those

associated with the plaintiffs in Barta -- excuse me -- in th

10 Bakst case and in the Barta case

11 Those who sleep on their rights lose their rights

12 your Honor am not here to argue about valuation rights or

13 wrongs There is no evidence in any record that definitively

14 establishes that those values were unconstitutionally assigne

15 with regard to the remainder of the properties up there The

16 assessors values as they were assigned should be given

17 deference especially were talking 2003 seven eight years

18 after the fact

19 Washoe County no jurisdiction in America can be

20 expected to operate with this level of continuing uncertainty

21 with respect to its revenues and its expenditures Its

22 absolutely unacceptable in the scheme of things mean

23 Washoe County is providing essential governmental services

24 It cant be subject to liability for that which occurred in
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some cases -- what would be so illogical about if you allow

Washoe County to be subject for liability for the 2002 2003

2004 tax years what would be so illogical about coming in

here and arguing that property values in 1892 were

unconstitutionally assessed mean what would stop someone

from doing so your Honor

The only thing that stops people from doing that is

the application of applicable statutes of limitations And

the longest possible statute of limitation that exists on any

10 of this is found in Title 11 somewhere and its one year for

11 bringing an action on tax matter Thats the longest

12 If you rely on 420 statute of limitations believ

13 the payment under protest provision allows an action to be

14 brought its either 60 or 90 days Doggone it dont see

15 it here

16 THE COURT Its in your pleadings read it

17 MR CREEKMAN Within three months after the date

18 the payment of the last installment of taxes and if not so

19 commenced is forever barred Forever barred Thats the

20 certainty that you have to acknowledge on before of Washoe

21 County and all of the residents

22 Ms Fulstone says shes not talking about refunds

23 Wrong The amended complaint specifically pleads their right

24 to refunds It specifically requests in their prayer for
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relief refunds dont know where shes coming from

dont understand it

Ms Fulstone then said you have to view this case

as it was filed in 2003 It now bears no resemblance to the

2003 case Shes right there This case has expanded

exponentially from what it was in 2003 If were to look at

it as it was filed in 2003 we have to drop these individual

plaintiffs go back to the Village League versus all the name

defendants and set the clock back and look at their prayer

10 for -- their original prayer for injunctive relief which

11 coincidentally was all the Supreme Court remanded back to you

12 Honor

13 This is not proceeding to challenge the validity

14 of the state boards regulations That sort of challenge is

15 provided for and can only be mounted under NRS Chapter 233

16 under the regulation adoption process of the Nevada

17 Administrative Procedures Act This is not the forum The

18 fact the simple fact is the state board acted the state

19 board adopted regulations Those regulations include

20 provision or reference to and reliance upon 333s ratio

21 studies Thats the extent of your Honors involvement at

22 least until another case is filed which suspect will be

23 coming in the future at some point Thats the extent of you

24 Honors involvement with questioning the underlying validity
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of those regulations

will tell you 395s provision requiring agree

with Mr Belcourt on this requiring equalization by the StatE

Board of Equalization to equalize valuations within the state

doesnt stop at Incline Village It doesnt stop at Crystal

Bay It doesnt stop at Douglas County Granting these

taxpayers in this case the relief they want necessarily will

put Incline Village and Crystal Bay out of equilibrium with

the rest of Washoe County

10 And if your Honor is willing to ignore the

11 traditional rules tax rules.set forth in the tax law the

12 rules applicable to writs of mandamus you will be in part

13 responsible for allowing chaotic situation to develop not

14 only here in Washoe County but as Mr Belcourt pointed out

15 throughout the state

16 The statute requires equalization of valuations

17 within the state It doesnt limit it to washoe County It

18 doesnt limit it to Incline Village It doesnt limit to it

19 Crystal Bay Any questions your Honor

20 THE COURT No Thank you Mr Creekman All

21 right Well certainly want to allow Ms Fulstone to have

22 few more words

23 MS FULSTONE certainly appreciate that your

24 Honor Ill try not to go on for too long although can go
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on sometimes Both the county and the state argue now that

the remedy fashioned by the Court cannot be limited It has

to require statewide equalization And so it cant be

ordered because thats just too much guess

You know it seems to me thats nicely convenient

for them mean they dont want to do equalization

statewide or even on smaller basis think this Court can

fashion limited order based on the complaint based on the

fact that its the taxpayers at Incline Village and Crystal

10 Bay that have raised this issue dont think the Court

11 needs to necessarily say that the state board must equalize

12 statewide for 03 04 and all subsequent years

13 If the Court chooses to do that Im not offended

14 that because think they had duty the board had duty tc

15 do that but dont think that the Courts remedy is limited

16 Its like an injunction remedy you know you can fashion the

17 remedy thats appropriate to the claims that are before the

18 Court

19 want to talk again about ratio studies and Ill

20 quick Now theyre saying well its method to identify

21 equalization issues The state board can look at the ratio

22 studies and get an idea tell you we looked at the ratio

23 studies as they were actually done in more recent years when

24 they were better done by the department in the case that we
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had the challenge the changes in the land regulations or som

of those changes

And what we found was that they would go to rural

county and they would simply adopt the land value used by the

assessor

THE COURT County assessor

MS FULSTONE So that amazihgly enough that

particular assessor was found to have come out at 35 percent

or close thereto mean if youre going to use the

10 assessors numbers youre going to go get the same and then

11 youre going to match your version of the assessors numbers

12 with the assessors version of the assessors numbers youre

13 going to get pretty close

14 And the same thing is true in Washoe County except

15 for Incline Village which they were then trying to do

16 differently all of Washoe Countys appraisals as done by the

17 department had the exact same land value as the Washoe County

18 Assessor did You cannot get to the exact same land value

19 doing independent appraisals

20 And when you dont do independent appraisal you

21 dont have ratio study you can rely on for anything let

22 alone telling you whether or not theres equalization or

23 lack of equalization

24 Hes saying Mr Selcourt says well the Supreme
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Court in the Bakst case had no evidence of value and rather

than just remove the excess value which is provided in the

statute they went back to 02 03 Well you know the

Supreme Court in the Bakst case went back to 02 03 or took

the county assessors values back to 02 03 as policy

matter

If the assessor is going to value property using

unconstitutional methods then the assessor doesnt get the

benefit of oh well lets just take off the excess whateve

10 that may be The assessor doesnt get do-over You know

11 what the Court said is the assessor gets to go -- you know

12 the taxpayer gets to go back to 02 03 because the assesso

13 used unconstitutional methods And so its policy decision

14 which think applies here as well

15 You know theyre saying well how can you compare

16 Douglas and Incline because we dont know if Douglas method

17 are unconstitutional or not Thats not the issue We dont

18 care whether Douglas methods are unconstitutional or not

19 That was for somebody in Douglas to challenge when they were

20 doing valuation challenges What matters for equalization is

21 that the two methods are different And if the methods are

22 different then you know you have to adjust the values

23 In terms of you know the suggested relief we have

24 which is just within Incline Village and Crystal Bay the
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geographical equalization you know again thats

requirement that the state board imposed on the county boards

In this case you know when the adjustment is made for the

taxpayers you know they say well -- Mr Creekman says

theres been no determination that the other values are

unconstitutional That is simply flying in the face of

reality

Not only has there been essentially determination

of that theres been an acknowledgment of that by the county

10 assessors more than once mean to the state board to the

11 court and in the case that Judge McGee is handling

12 So it isnt as though we can all of sudden give

13 some deference to the assessors valuations in the 8700 done

14 in precisely the same -- using precisely the same

15 unconstitutional methodologies

16 Mr Creekman again says that its not that the

17 taxpayer is required to exhaust 355 356 and 357 or 360 but

18 the availability of those remedies In the first place and

19 the Court may know this and if you do just tell me you do

20 and will not make the argument but those statutes provide

21 no remedy whatsoever for statewide equalization They dont

22 provide any remedy for any kind of equalization They are

23 valuation statutes The taxpayer comes in to challenge his

24 value before the county board under each of those statutes
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355 provides that taxpayer can actually go to

separate county board but only to argue that the property in

that other county is undervalued

THE COURT Undervalued

MS FULSTONE Theres no provision in any of those

three statutes for the taxpayer to come in and say that the

property in Douglas County was properly valued and my propert

is overvalued and you have to equalize County boards dont

equalize between counties Only the state board equalizes

10 between counties Those statutes provided no remedy

11 whatsoever for anybody seeking equalization between the

12 counties

13 Lets go back to the ratio studies Mr Creekman

14 says that in 1981 when the legislature adopted the tax shift

15 and went to the taxable value system it specifically amended

16 361.333 to substitute taxable value for full cash value

17 THE COURT Just minute want to give everybod

18 an opportunity know there will be some response as well

19 Because Washoe County is under budget in budget crisis

20 were not allowed to have overtime

21 MS FULSTONE Okay

22 THE COURT have to close up at 500 unless

23 make phone call Now if you give me minute Id make

24 phone call and you can have little more time But have

85
Jt.App.706



get overtime authorized If not what suggest is we can

come back tomorrow or sometime next week and finish up the

argument Like said want to give all sides fair

opportunity to tell me everything they think have to know

before make decision So if you want to give me few

minutes Ill make phone call

MS FULSTONE would suggest that you make the

phone call would be happy to come back tomorrow but

dont want to bring people back tomorrow

10 THE COURT understand

11 MS FULSTONE think we should finish today as

12 long as were all in the mood

13 THE COURT Thats what Id like to do dont

14 want to incur the wrath of my chief judge if dont get

15 permission Well be in recess for few minutes

16 short break was taken

17 THE COURT All right Ive put another quarter in

18 the meter Ms Fulstone

19 MS FULSTONE Thank you your Honor As was

20 saying --

21 THE COURT Talking about ratio studies

22 MS FULSTONE Yes Mr Creekman made the argument

23 that in 1981 when the taxable value system was adopted that

24 the legislature amended 361.333 to substitute taxable value
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or full cash value Im quoting here with the full intentioi

and knowledge of taxable value system And would submit

to the Court that in fact if you look at the legislative

history of what they did in 1981 theres no mention

whatsoever of ratio studies or how they might be applicable

not applicable in taxable value system

What the legislature did or probably the Legislativ

Counsel Bureau is simply go through the statutes mean yoi

can see this if you look at the session and see what they did

10 every time the full cash value shows up in the statute its

11 deleted and put in taxable value Thats included in 361.333

12 on ratio studies Theres nothing in the legislative history

13 that suggests any kind of thought process went into

14 substituting taxable value for full cash value in the ratio

15 studies

16 One thing that is clear is that neither in the tax

17 shift statute of 1981 or any other time that they have amende

18 the ratio studies statute which has been several times they

19 never ever touched the obligation of the State Board of

20 Equalization under 361.395 to affect annual statewide

21 equalization

22 They never connected the two and they never you

23 know when the ratio study statute went first to two years am

24 then to three years never said okay well somehow were
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going to make this constitutional with this obligation of

annual equalization Never So the idea that theres some

thought into including taxable value in 361.333 again just

is not supported by the record

Mr Creekman also made reference to the headache

think in some versions of the statute it may be West and it

may be NICHE dont know theres heading above 361.333

which says equalization between counties

think the Court understands that whoever put

10 headings in the bound volumes of the statutes isnt the

11 legislature and didnt make the heading legally significant

12 Mr Creekman also said that taxpayers dont like ratio

13 studies Taxpayers Incline Village taxpayers that

14 represent at least dont like ratio studies because one the

15 dont work two theyre misleading three they have nothing

16 to do with the methodology They dont in any sense address

17 the issue of unconstitutional methodologies They dont even

18 effectively address issues of valuation or equalization

19 If you go back to again the year were talking

20 about is 03 04 Theres ratio studies publication from th

21 department for 02 03 Theres another one for 03 04

22 02 03 has Washoe County but only narrow part of Washoe

23 County 03 04 doesnt have either Washoe County or Doug1a

24 County Nothing they did back then could be used in
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connection with what was the current regulation and its

proposed use of ratio studies Which means if they were goin

to do it they would have to now go out and reappraise

properties with so-called independent appraisals to do new

ratio studies

And again ratio studies are not the answer to

equalization either for 03 or for 09 10 But particularl

in 03 theres nothing in the exiting ratio studies that

would allow the state board or court or any entity to

10 compare the two parts of Douglas and Washoe County at Lake

11 Tahoe The material simply isnt there

12 And that period of time between the five-year

13 reappraisal cycle and the three-year cycle for ratio studies

14 Incline Village again it was looked at once every 15 years

15 Glenbrook in that area of Douglas County similarly and not th

16 same 15 years So trying to bring those two together with an

17 existing information produced by the department in the way of

15 ratio studies would just be impossible

19 Counsel also said that the taxpayers have never mad

20 any suggestions We simply are negative We dont like

21 things We dont things we dont like and that we think don

22 work absolutely But it is quite untrue to say that

23 taxpayers have never made suggestion personally went to

24 think all but one of the workshops on the equalization
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regulation made my suggestions made my comments repeatedly

as did Mr Barta as did others from Incline Village Same

thing is true of the land regulations think in the 2004

land regulations they had 35 36 38 meetings attended --

everyone of them attended by at least some representatives

from Incline Village Its not as though taxpayers here

havent tried to make difference in how things get

articulated and how regulations get drafted

Another thing Mr Creekman said was that what would

10 stop people from arguing that 1892 values were

11 unconstitutional Well its kind of making mockery of the

12 whole thing were doing here You know were not talking

13 about 1892 values and were not talking about something for

14 the very first time here today or even in 2009

15 To the extent that the county has this right to rel

16 on you know the taxes that it collects its put on notice

17 when we file lawsuit that were making claim And the

18 taxpayers filed this lawsuit in 2003 and the allegations aboul

19 the failure of equalization were in the lawsuit at that time

20 So it isnt as -- he talks about statute of

21 limitation but the statute of limitations applies from when

22 the complaint was filed This complaint was filed in 2003

23 The taxpayers cant be blamed or disadvantaged or have their

24 claim rejected because its now 2010 and were still trying tc
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get past the motion to dismiss stage What would stop people

from arguing that 1892 values are unconstitutional Nobody

filed on 1892 values We filed on 2003 equalization And

everybody including Washoe County was on notice from the

date of that filing that Incline Village taxpayers were

pursuing equalization

He says hes confused because of -- talking about

refunds not talking about refunds When say Im not

talking about refunds Im trying to draw distinction

10 between taxpayer action which under the statutes requires

11 you know follow the administrative process file your

12 petition before the county board If you lose there you go

13 to the state board If you lose there you go to court You

14 pay under protest test and at the end of the day if you win

15 you get your money back

16 Were not here seeking that kind of refund Were

17 here as taxpayers to seek to have money that was collected not

18 because of taxpayers doing or not doing anything but because

19 of the state boards failure to perform its duty of

20 equalization and so the state board performs that duty

21 The taxpayer is not required to pay under protest

22 The pay under protest provision specifically says it applies

23 only to -- and thats 361.420 -- only where theres an advers

24 decision by the state board The state board cant suddenly
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say well not making decision not doing what were

supposed to do is an adverse decision so you know you couL

have done something different here and you should be paying

under protest mean we filed in 2003 to get them to do

their duty of statewide equalization

For the monies excess monies that have been

collected since that time under the law those are obligated

to be refunded The assessment roll under the statute the

assessment roll is the sole basis for taxation If the State

10 Board of Equalization changes the assessment roll then taxes

11 have to be adjusted to reflect the corrected assessment roll

12 and excess taxes returned to taxpayers Thats the goal here

13 Again in terms of how mandamus order is

14 fashioned would go back to my suggestion that the pragmatic

15 solution here is to affect equalization within Washoe County

16 There is the basis for that within the Incline Village

17 Crystal Bay geographic area for Washoe County Theres

18 basis for that in the facts Theres basis for that in the

19 law That is result which may not be you know complete

20 compliance with the state boards affirmative duty of

21 statewide equalization but it does afford relief to

22 taxpayers It addresses the issue of unconstitutional

23 methodologies it addresses the issue of lack of

24 equalization within that geographic area and it is solution
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that can be affected

Just as you know the county -- never understood

this about the county because it isnt just 03 its the

following year Because they were doing five-year cycle

the unconstitutional valuations that are done in 03 04 are

unconstitutional for the following five years

But their approach is that if Court doesnt order

us to do it were not obligated We can continue to violate

the constitutional rights of taxpayers we can continue to

10 you know with our unconstitutional assessments which we kno

11 are unconstitutional valuations because the Supreme Court has

12 told us so but never change them in that five-year period

13 never changed them never went back and reassessed or changed

14 anything And their position was you know make the

15 taxpayers sue us

16 As long as we can get this windfall of excess

17 taxation for maybe -- you know where there were 30 plaintiffs

18 one year the other 8900 and something you know they got to

19 collect the taxes When there were 300 plaintiffs they got

20 to You know again their view is that they should be able

21 to unconstitutionally assess and collect taxes on anybody that

22 doesnt take petition to the county board of equalization

23 and that just cant be the law There needs to be remedy

24 class wide whether its class wide area wide the use of
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unconstitutional methodologies there should be an area wide

remedy in equalization think thats everything hope

THE COURT Thank you Ms Fulstone

MR CREEKMAN Your Honor have very fast

response here to Ms Fulstones comment that the county was oi

notice upon the filing of the lawsuit In response to that

cotnment have to tell you that its Washoe Countys positiot

that the only appropriate notice is that found in 361.420

That statute thats the payment under protest statute other

10 jurisdictions have interpreted it have held that similar

11 statutes are an obligatory prerequisite to the refund of even

12 unconstitutionally or unlawfully assessed property taxes

13 Its fully briefed on pages 17 and 18 of my motion to dismiss

14 The same statute says that any property owner whose

15 taxes are in excess of the amount which the owner claims

16 justly to be due may pay each installment of taxes as it

17 becomes due under protest in writing contrary to Ms

18 Fulstones representation that you need some sort of

19 decision from the State Board of Equalization

20 The statute does say the property owner having

21 protested the payment of taxes and having been denied relief

22 by the State Board of Equalization well that can occur

23 simply by virtue of letter from these taxpayers to the stat

24 board asking that they perform -- that it perform its
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equalization function An unresponded to letter in my book

would Constitute denial from the State Board of

Equalization

These taxpayers came to this court first seeking

this relief They as far as know have never gone to the

State Board of Equalization with respect to this tax year thai

were talking about here assuming its limited to 2003 with

the request that that board perform its statutory duty under

395 They chose to come here first

10 And will tell you that 420 also specifically

11 provides the jurisdictional basis for District Court lawsui

12 for complaint that the assessment complained of is

13 discriminatory and not in accord with the uniform and equal

14 rate of assessment and taxation but is at higher rate of

15 the taxable value of property so assessed than at which the

16 other property in the state is assessed

17 Thats the heart of this lawsuit Its only

18 available to them after following 420s provisions This is

19 situation directly analogous your Honor to the situation

20 that arose few years back in the land use planning and

21 zoning context under NRS Chapter 278

22 It used to be that lawyers especially up here

23 would go into court when they had dispute with the local

24 government over planning and zoning issue with request fo
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extraordinary relief The Supreme Court and dont have the

citation for ou but do have the name of the case It was

Kay K-a-y Nunez N-u-n-e-z It was Justice Hardesty who

wrote the opinion few years ago analyzed the statutory

structure in 278 as against the law of extraordinary writ

relief and said wait minute all this that has been going

on in the past all these requests for extraordinary writ

relief no more You need to follow the prescribed available

legal remedy in the Chapter 278 context and that is to file

10 petition for judicial review

11 That is an analogous situation to this situation

12 These folks have come in here requesting extraordinary writ

13 relief and cherry-picking the statutes that they want to see

14 compliance with and asking that your Honor disregard those

15 that they dont want to see compliance with

16 stand by my motion to dismiss the other points

17 that Ive made and urge your Honor to dismiss this case as

18 against Washoe County and the State of Nevada Thank you

19 THE COURT All right Thank you Mr Creekman

20 Mr Belcourt Ms Contine

21 MS CONTINE No

22 MR BELCOURT Nothing further your Honor

23 THE COURT Ive paid for the lights

24 MS FULSTONE Just for matter of clarification
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just because Mr Creekman says theres no reference in 361.42

as to the decision of the state board and would say in

361.420 paragraph three it specifically references the

issuance of the decision of the State Board of Equalization

denying relief so there is reference to the decision

There is also provision that limits any review under 361.42

to the record made before the State Board of Equalization

Were not talking about letter and there is no

provision in the statutes so Im not cherry-picking that

10 allows -- the two provisions were going to the state board

11 One is theres an appeal from the tax commission which

12 obviously we dont have The other is an appeal from the

13 county board Neither one addresses the obligation under

14 361.395 of statewide equalization Thank you

15 THE COURT Thank you Well what Id like to do

16 first let me compliment the attorneys here they did as

17 expected an outstanding job on behalf of their clients One

18 of the benefits to this job is the opportunity to work with

19 good lawyers Not that it makes it any easier but it

20 certainly is -- certainly helps

21 Counsel have brought up couple of cases want

22 to look at this Kay versus Nunez case as well as some of the

23 other cases We will try to get written order out the best

24 can say is soon Ill try to get it out in just couple
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weeks Thats all we need to do here may have misspoke

know did when said that paid for the lights We all

have paid for the lights

Certainly appreciate it but felt it was importan

for all sides to have an opportunity in one hearing and it

certainly has helped and appreciate that Ms Fuistone

anything further

MS FULSTONE No agree with the Courts comment

about the additional time and thank the Court

10 THE COURT Thats quite all right Mr Creekman

11 MR CREEKMAN Ithank you too for continuing thi

12 today and getting the chief judges peimission to do so

13 THE COURT Thats all right Ill pay for it

14 believe me but not monetarily Go ahead Ms Contine

15 MS CONTINE No your Honor

16 MR BELCOURT No thank you your Honor

17

18

19

20

21

22

23

24
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STATE OF NEVADA
ss

County of Washoe

STEPHANIE KOETTING Certified Court Reporter of the

Second Judicial District Court of the State of Nevada in and

for the County of Washoe do hereby certify

That was present in Department No of the

above-entitled Court on March 25th 2010 at the hour of 230

p.m and took verbatim stenotype notes of the proceedings ha

upon the oral arguments in the matter of VILLAGE LEAGUE et

10 al Plaintiff vs NEVADA DEPARTMENT OF TAXATION et al
11 Defendant Case No CVO3-06922 and thereafter by means of

12 computer-aided transcription transcribed them into

13 typewriting as herein appears

14 That the foregoing transcript consisting of pages

15 through 99 both inclusive contains full true and complet

16 transcript of my said stenotype notes and is full true an

17 correct record of the proceedings had at said time and place

18

19 DATED At Reno Nevada this 6th day of May 2010

20

21 S/s Stephanie Koetting
STEPHANIE KOETTING CCR 207

22

23

24
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VILLAGE LEAGUE TO SAVE INCLINE

ASSETS iNC Nevada non-profit

corporation on behalf of their members and

others similarly situated et all

Petitioners

vs

STATE OF NEVADA ex rel State Board

of Equalization WASHOE COUNTY
BILL BERRUM Washoe County Treasurer

Respondents

FILED
Electronically

04-06-2010043012 PM
Howard Conyers

Clerk of the Court

Transaction 1416136

Suellen Fulstone

Nevada State Bar 1615
MORRIS PETERSON
6100 Neil Rd Suite 555

RenoNV 89511

775 829-6009 telephone

775 829-6001 facsimile

Attorneys for Petitioners

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

Case No CVO3-06922

Dept No
10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

vIORRIS FETFRSON
ATTORNEYS AT LAW

dOe NEIL ROAD SUITE 555

REND NEVADA 89S1

775/829-6000

FAX 775/849-6051

REQUEST FOR JUDICIAL NOTICE

Petitioners Village League to Save Incline Assets Inc Maryanne Ingemanson Dean

Ingemanson Robert Anderson and Les Barta request that this Court take judicial notice that

respondent Bill Berrum Washoe County Treasurer is no longer the Washoe County Treasurer Mr

Berrum retired in January 2010 The Washoe County Commission appointed Tammi Davis to

fulfill Mr Berrums unexpired term Exhibit Washoe Country Press Release

DATED this _________ day of April 2009

MO PETERSONB__
uellen Fulstone

Attorneys for Petitioners
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AFFIRMATION

Pursuant to NRS 239B.030

The undersigned does hereby affirm that this document does not contain the social security

number of any person

DATED this day of April 2010

Suellen Fulstone
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MORRIS PETERSON

ATTORNEYS AT LAW

5100 NEIL ROAD SUITE SOS

REND NEVADA 89511

775/829-6000
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5b hereby certi that am an employee of MORRIS PETERSON and

that served via the Courts electronic filing system true copy of the foregoing upon the following

Gina Session/Dennis Belcourt

Office of the Attorney General

100 North Carson St

Carson City NV 89701

and that deposited in the U.S Postal Service true copy of the foregoing addressed to

David Creekman

10
Washoe County District Attorneys Office

Civil Division

11 P.O.Box 30083

Rcno NV 89520

13
DATED this day of April 2010

14 Employee of Morris son
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LONG-TIME WASFIOE COUNTY TREASURER BILL BERRUM RETIRES COUNT.. Page of

OFFICE OF THE COUNTY MANAGER
1001 Street

P0 Box 11130

Rerio Nevada 8952Q0027
Phone 77532B-2000

Fax 77532B-2037
VWOQ washos nv us

LONG-TIME WASHOE COUNTY TREASURER BILL BERRUM RETIRES
COUNTY COMMISSION APPOINTS TAMMI DAVIS AS TREASURER

In recognizing the Treasurers 15 years of public service as the countys elected Treasurer the County

Commission and numerous county staff noted Mr Berrums commitment to compassionate public

service Many noted that while the County Treasurers function is not often the most popular among

taxpayers Mr Berrums self-described role to serve as your friendly tax collector made it easier for

staff and the public to work with the Treasurers office during his administration The Commission

also noted the many accomplishments he has made over the years resulting in office efficiencies and

helping to make Washoe Countys bond ratings one of the highest in the country for local

government Mr Berrum plans to enjoy more time with his family during his retirement

Chief Deputy Tammi Davis was sworn in as Treasurer after the Board accepted Mr Berrums

resignation Ms Davis 12 year veteran of the Treasurers Office will fulfill Mr Berrums

unexpired term and plans to run for the office in this years election

Jt.App.726
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FILED
Electronically

04-13-2010125637 PM

Howard Conyers

Clerk of the Court

Transaction 1428093

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

VILLAGE LEAGUE TO SAVE INCLINE Case No CVO3-06922
ASSETS INC Nevada non-profit

10
corporation on behalf of their members and Dept No
others similarly situated MARYANNE

11 INGEMANSON Trustee of the Larry
and Maryanne Ingemanson Trust DEAN

12 1NGEMANSON individually and as

Trustee of the Dean Ingemanson Trust
13 ROBERT ANDERSON and LES BARTA

on behalf of themselves and others similarly
14

situated

15
Petitioners

16 vs

17 STATE OF NEVADA on relation of the

State Board of Equalization WASHOE
18 COUNTY BILL BERRUM Washoe

19
County Treasurer

20
Respondents

21 ORDER

22 The government of the United States has been emphatically termed government of

23 laws and not of men It will certainly cease to deserve this high appellation if the laws furnish

24 no remedy for the violation of vested legal right Marbury Madison Cranch 137 163

25 U.S 137 1803 directing writ of mandamus to compel Secretary of State James Madison to

26 deliver judicial commissions to which party in former President John Adams administration

27 was entitled to receive

28
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Factual Background

On November 13 2003 the Village League to Save Incline Assets filed district court

complaint against the Nevada Department of Taxation the Nevada Tax Commission the State

Board of Equalization the Washoe County Assessor and Washoe County Treasurer On behalf

of their members the complaint sought declaratory and injunctive relief concerning the property

tax assessment methods of respondents Washoe County Assessor the Nevada Tax Commission

and the State Board of Equalization Plaintiffs contended that the property assessment methods

and procedures used by the Washoe County Assessor were constitutionally invalid and that the

State Board of Equalization had failed to carry out its constitutional obligation to equalize

10 property valuations statewide In addition to declaratory and injunctive relief Village League

11 sought property tax refunds Defendants moved for dismissal of all causes of action because

12 Village League failed to exhaust its administrative remedies prior to bringing suit The district

13 court agreed and on June 2004 dismissed Village Leagues complaint in its entirety Village

14 League appealed the case to the Nevada Supreme Court

15

16 Procedural History Nevada Supreme Court

17 On March 23 2009 the Nevada Supreme Court issued an order affirming in part and

18 reversing in
part the district courts order While agreeing with the district courts determination

19 that the Village League was required to exhaust administrative remedies prior to bringing suit

20 the Court noted that it is not clear however that Village League had available any means to

21 administratively challenge the State Board of Equalizations alleged failures to carry out its

22 equalization duties Order Regarding the equalization claim the court stated

23 district court should have proceeded to determine whether Village Leagues claim for injunctive

24 relief was viable Thus this matter is before this district court for the limited purpose of

25 determining the viability of Petitioners claim for injunctive relief against the State Board of

26 Equalization and Washoe County entities as to its claim for equalization and related relief

27 III

28 III
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Procedural History District Court

On April 21 2009 this court granted Petitioners request to file an amended complaint in

conformity with the Supreme Court order On June 19 2009 Petitioners filed an Amended

Complaint solely seeking injunctive relief in the form of writ of mandamus directed to the Stat

Board of Equalization Washoe County and the Washoe County Treasurer On October 15

2009 Respondent Washoe County filed Motion to Dismiss pursuant to NRCP 12 b5 and

NRCP 12 b6 and Motion to Strike Amended Complaint pursuant to NRCP 15 Petitioners

collectively filed an Opposition to the Motion to Strike on November 2009 and an Opposition

to the Motion to Dismiss on November 2009 On November 12 2009 Washoe County filed

10 Reply and submitted the matter On October 15 2009 Respondent State of Nevada ex rd State

11 Board of Equalization hereinafter the State filed Motion to Dismiss On November 2009

12 Petitioners collectively filed an Opposition to the States Motion The State filed Reply on

13 November 13 2009 This matter was submitted on December 2009

14 On January 2010 this Court ordered the parties to present oral argument on all the

15 motions filed in this matter On March 25 2010 hearing was held wherein the parties

16 presented three hours of oral arguments This Court has reviewed all the pleadings and has

17 read and considered the caselaw and exhibits submitted by all parties This Order follows

18

19 The Parties

20 Petitioner Village League to Save Incline Assets Inc Village League is Nevada

21 non-profit membership corporation whose members are residential real property owners at

22 Incline Village and Crystal Bay in Washoe County Nevada and who owned such properties in

23 the 2003-2004 and 2004-2005 tax years.1 Respondent State Board of Equalization is Nevada

24 state agency created by the Nevada Legislature as set forth in NRS 361.375 The State Board of

25

26

Washoe County argues that Village League lacks to raise the equalization claims This court rejects

27 Washoe Countys efforts Petitioners include the Association and its individual members See l.C Deal

999 Lakeshore Association et al 94 Nev 301 579 P.2d 775 1978 Additionally Petitioners are not

28
seeking NRCP 23 class action certification at this time Petitioners Opposition p.3 In light of this order

standing and class action certification need not be reached at this time
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Equalizations duties include the annual statewide equalization under NRS 361.395 and the duty

to determine all appeals from the County Boards of Equalization under NRS 361 .400

Respondent Washoe County is political subdivision of the State of Nevada which has the

power to levy taxes on the assessed value of real property NRS 244.150 Respondent Bill

Berrum was the Washoe County Treasurer at the time of this suits initiation He has since

retired Tammi Davis is presently the Washoe County Treasurer and is sued only in her official

capacity The Washoe County Treasurer is the ex officio tax receiver for Washoe County and

receives all taxes assessed upon real property in the County

10 Legal Arguments

11 In its Amended Complaint Village League argues that the similar treatment of similarly

12 situated taxpayers which is the states standard of equalization requires the State Board of

13 Equalization pursuant to its duty of statewide equalization under NRS 361.395 to equalize the

14 land valuation of all residential properties at Incline Village and Crystal Bay for the 2003 2004

15 tax year to 2002 2003 values The State Board of Equalization has failed that duty to the loss

16 and damage of the members of the plaintiff class writ of mandamus must issue directing the

17 State Board of Equalization to declare those 2003 2004 Incline Village/Crystal Bay

18 assessments void and direct the payment of refUnds with interest for the excess over the prior

19 constitutional valuation pursuant to the Supreme Courts Bakst and Barta decisions Amended

20 Complaint p.6

21 In its prayer for relief Village League requests that the court issue preemptory writ of

22 mandamus requiring the State Board of Equalization to equalize the land portion of residential

23 real property at Incline Village and Crystal Bay to 2002 2003 values to reflect the area-wide

24 use by the Assessor of unlawful and unauthorized valuation methodologies resulting in

25 unconstitutional valuations and assessments to certify those changes to Washoe County and to

26 direct the payment of refunds pursuant to NRS 361.405 Further that the court issue

27 peremptory writ of mandamus requiring the State Board of Equalization further to equalize

28 property at Lake Tahoe in Douglas and Washoe Counties for the 2003 2004 tax year and
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subsequent years as required by the Nevada Constitution and statutes to certify those changes to

Washoe County and to direct the payment of refunds pursuant to NRS 361.405

In its Motion to Dismiss Washoe County raises plethora of grounds for dismissal

including that Mandamus relief is not available to Village League under the facts of this

case that Village League must exhaust administrative remedies pursuant to NRS 36 1.355-

60 and 361.4054 before seeking any refund for disparate property valuations and that

Village Leagues petitioners failure to pay their taxes under protest pursuant to NRS 361.420

precludes any right to seek any refund In its Motion to Dismiss the State argues that Writ of

Mandamus is not available because Village League cannot show that it has clear right to the

10 relief requested and they have an adequate plain and speedy right to the relief requested under

11 the newly established rules and procedures of the State Board of Equalization

12

13 Writ of Mandamus

14 The Writ of Mandamus is an ancient process going back to the reign of Edward II 1284-

15 1327 writ of mandamus is available to compel the performance of an act that the law

16 requires as duty resulting from an office trust or station or to control manifest abuse of

17 discretion or an arbitrary or capricious exercise of discretion Sims Eighth Judicial District

18 Court Nev 206 P.3d 980 982 2009citing NRS 34.160 Writs of mandamus are

19 extraordinary remedies and are available only when the petitioner has no plain speedy and

20 adequate remedy in the ordinary course of law D.R Horton Eighth Jud Dist Ct 123 Nev

21 468474 168 P.3d 731 2007citations omitted This extraordinary writ will issue when the

22 right to the relief is clear and the petitioners have no other remedy in the ordinary course of the

23 law Gumm Nevada Dept of Education 121 Nev 371 375 113 P.3d 853 2005 The writ of

24 mandamus ought to be used upon all occasions where the law has established no specific

25 remedy and where in justice and good government there ought be one Marbury Madison

26 Cranch 137 169 803internal citations omitted It is axiomatic that writ of mandamus

27 should not issue in case in which party has plain speedy and adequate remedy at law

28
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Taxable Value Property Tax System

Nevada is the only State in the Nation that employs taxable value property tax system

where land is valued at market price and improvements at replacement cost new less 1.5 percent

depreciation per year based upon age of the structure In this system residential property is

valued by valuing the land and improvements separately with the sum of the two values

constituting the property as taxable value While the improvements are valued by formula

which is fairly simple and direct the land is valued at the market value for vacant land The

market analysis for vacant land is workable as long as there are sufficient comparable vacant

land sales The problem with Nevadas taxable-value system as opposed to market value

10 system is that without sufficient comparable vacant land sales the taxable value assessment

11 system fails

12

13 Market Value Property Tax System

14 In market value property tax system whether it is comparable sales allocation

15 between land and improvements or income the resulting determination comes up against the

16 actual market value which is the standard against which property valuation is assessed In

17 Nevadas taxable value property tax system there is no taxable value standard Although

18 regulations identified alternative valuation methodologies these provide no model for their

19 uniform application

20 Perhaps the only thing all parties agree upon is that there is no objective external

21 standard either for taxable value as whole or for the land portion of the taxable value of

22 residential real property because the taxable value of residential property bears no relationship

23 to the market value of that property There are simply no underlying studies or evidence to

24 assure uniformity with comparable sales analysis estimate of value In the absence of an

25 external objective market standard the only way to achieve uniformity of taxable value is to

26 assure that the Assessors use uniform methods of determining taxable value Only if similar

27

28
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properties are valued using the same methodology can the constitutional requirement of

uniformity be satisfied This can only be done on case-by-case individual appraisal basis.2

Ratio Study

Ratio Study means an evaluation of the quality and level of assessment of class or

group of properties in county which prepares the assessed valuations established by the county

assessor for sampling of those properties to an estimate of the taxable value of the property by

the Department of laxation or an independent appraiser or the sales price of the property as

appropriate ratio study is designed to evaluate the appraisal performance or determine taxable

10 value through comparison of appraised or assessed values estimated for tax purposes with

11 independent estimates of value based upon either sale prices or independent appraisals

12 comparison of the estimated value produced by the Assessor on each parcel to the estimate of

13 taxable value produced by the Department of Taxation is called ratio

14 The ratio study involves the determination of assessment levels by computing the

15 central tendencies mean median and aggregate ratios of assessment ratios Nevada specifies

16 the use of the median ratio the aggregate ratio and the coefficient of dispersion of the median to

17 evaluate both the total property assessment and the assessment of each major property class The

18 median is the most widely used measure because it is less affected by extreme ratios and is the

19 preferred measure for monitoring appraisal performance or the need for reappraisal

20

21 The District Court Mandate

22 The Nevada Supreme Court remanded this case for the sole issue of determining whether

23 Village League is entitled to injunctive relief on its equalization claim against the Respondents

24 Village League seeks writ of mandamus directing the State Board of Equalization to declare

25 those 2003-2004 Incline Village/Crystal Bay assessments void and direct the payment of refunds

26

27

28 While there are only few landowners in this lawsuit all parties agree that the remaining 8700 property

owners in Incline Village and Crystal Bay would be entitled to seek identical relief from this court
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for those excess over the prior constitutional valuation pursuant to the Supreme Court Bakst3

and Barta4 decisions Amended Complaint If Village League has no plain just and

speedy remedy at law the writ of mandamus should issue

Legal Analysis

Village League argues that the State Board of Equalization must be directed to equalize

all of Incline Village and Crystal Bay for the 2003 -2004 tax year by returning the land values to

their 2002-2003 levels Village League asks the Court issue peremptory writ of

mandamus requiring the State Board of Equalization to equalize the land portion of residential

10 real property at Incline Village and Crystal Bay to 2002-2003 values.. and to direct the

11 payment of refunds .. Amended Complaint

12 Village League seeks injunctive relief directing the State Board of Equalization to

13 employ specific statistical method which will equalize property values statewide and

14 hopefully lower its members property taxes resulting in refund to its members Village

15 League argues that only writ of mandamus directing the State Board to employ specific

16 statistical method can avoid the application of the methods found to be unconstitutional in Barta

17 and Bakst However Village Leagues own expert admits there is no statistical method that

18 Nevada regulators can adopt that would effectively measure whether state-wide equalization is

19 occurring given states taxable-value property assessment system See Plaintiff Response to

20 Statement of New Authority Ex

21

22

23

State ex ret State Bd of Equalization Bakst 122 Nev 1403 2006

24

State ex rel State Bd of Equalization Barta 124 Nev 58 2008
25 In an interview with Plaintiff expert Richard Almy he was asked whether there was any statistical

method that Nevada regulators can adopt to effectively measure whether statewide equalization is

26
occurring in the states taxable-value system Almy said dont know Nevada Policy Research

Institute February 26 2010 Clearly if Plaintiffs expert cannot identify any statistical method which

27 would achieve state-wide equalization under Nevadas taxable-value system this Court cannot be

expected to be any more discerning This Court can no more order the State Board of Equalization to

28 employ statistical method that does not exist than it can order it to solve the Hodge Conjecture of

algebraic topology
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Nor is this district court the appropriate forum to argue for an adjustment of taxable

prbperty valuation That proper forum is before the State Board of Equalization While such

procedure did not exist in 2003 it does now

Adoption and Amendment of Permanent Regulations of State Board

On March 2010 the State Board of Equalizations held hearings on proposal to adopt

and amend NAC Chapter 361 with respect to the process of equalization of property values for

property tax purposes by the State Board of Equalizations The purpose of these hearings were to

address the Nevada Supreme Courts decisions in Bakst and Barta and to determine whether

10 property in Nevada has been assessed uniformly in accordance with the methods of appraisal and

11 at the assessment level required by law Respondents Statement ofNew Authority Ex Notice

12 of Public Hearing for the Adoption and Amendment of Permanent Regulations of the State

13 Board of Equalization Jan 28 2010 Specifically the hearing was held to determine whether

14 the taxable values specified in the tax roll of any county must be increased or decreased to

15 equalize property valuations in Nevada Further the new regulations will provide the criteria to

16 determine whether property has been assessed uniformly including review of relevant ratio

17 studies performance audits and any other relevant evidence including systematic investigation

18 and evaluation by the State Board of Equalization of the procedures and operations of the county

19 assessors These rules regulations and procedures are in response to the Nevada Supreme

20 Courts decisions in Barta and Bakst Petitioners Response to Statement ofNew Authority Ex

21 at 25-26 Transcript of Proceedings Dept of Taxation State Board of Equalization Mar

22 2010

23 While there appears to have been no regulations or procedures pertaining to the process

24 of equalization of property values for property tax purposes in 2003 that procedural deficit has

25 been remedied by the recent promulgation of rules procedures and regulations by the State

26 Board of Equalization These procedures provide aggrieved citizens like Incline Village and

27

28
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Crystal Bay residents forum to vet the tax valuation of their property before the State Board of

Equalization.6 This is
precisely the relief sought by Village League in its Amended Complaint

These rules allow the State Board of Equalization to equalize property tax valuations by

requiring reappraisal or in the alternative requiring the increase or decrease of the taxable value

of these properties As such even if mandamus relief would have been available to compel the

State Board of Equalization to fulfill its general equalization duty in 2003 mandamus relief is

inappropriate now because the State Board is complying with its statutory duty under NRS

361.395 The issuance of writ of mandamus to compel the State Board of Equalization to

perform function it is already performing is an inappropriate exercise of this courts discretion

10 underthe law

11 The Nevada Supreme Court has directed district courts to refrain from exercising

12 jurisdiction so that technical issues can first be determined by an administrative agency Sports

13 Form Inc Leroys Horse and Sports Place 108 Nev 37 823 P.2d 901 1992 This is to

14 promote the desire for uniformity of regulation and the need for an initial consideration

15 by tribunal with specialized knowledge 14 citing Kapplemann Delta Air Lines 539 F.2d

16 165 168-169 C.App D.C 1976 These laudable policies are better served by allowing the Stat

17 Board of Equalization to apply its new equalization regulations without district court

18 interference In this manner each member of Village League may achieve the result they seek

19 without the problems attendant to lengthy expensive and inconsistent litigation results The

20 exhaustion doctrine gives administrative agencies an opportunity to correct mistakes and

21 conserves judicial resources so its purposes are valuable requiring exhaustion of administrative

22 remedies often resolves disputes without the need for judicial involvement Allstate Ins Co

23 Thorpe 123 Nev 565 170 P.3d 989 993-94 2007

24

25

26

these regulations provide is process an orderly process to gather information to make sure all

27 the parties including the taxpayers are included and the counties who have to implement any

equalization order you may come up with So the whole purpose here is to ensure that you have looked

28 at broad range of information and that you have conducted your equalization duties in an open setting

with input from taxpayers Transcript of Proceedings March 2010 p.46

10
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Conclusion

writ of mandamus is an extraordinary remedy which should issue only where the
right

to relief is clear and the petitioner has no plain speedy or adequate remedy in the ordinary course

of the law In this case Petitioners are seeking judicial remedy that does not exist under

Nevadas present taxable-value system Additionally Petitioners ask this Court to direct the State

Board of Equalization to exercise its regulatory discretion to achieve predetermined result

which is an impermissible exercise of this courts lawful authority Finally Petitioners have

plain speedy and adequate remedy at law through the newly promulgated procedures of the State

Board of Equalization The issuance writ of mandamus is not appropriate in this case Therefore

10

11 IT IS HEREBY ORDERED

12 Defendant Washoe Countys Motion to Dismiss is GRANTED

13 Defendant State of Nevadas Motion to Dismiss is GRANTED

14

15 Petitioner VILLAGE LEAGUEs Amended Complaint is DISMISSED

16

17

18

19 DATED this /..i day of April 2010

20 -a
21 PATRICK FLANAGAN

22

District Judge

23

24

25

26

27

28
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Factual Background

On November 13 2003 the Village League to Save Incline Assets filed district court

complaint against the Nevada Department of Taxation the Nevada Tax Commission the State

Board of Equalization the Washoe County Assessor and Washoe County Treasurer On behalf

of their members the complaint sought declaratory and injunctive relief concerning the property

tax assessment methods of respondents Washoe County Assessor the Nevada Tax Commission

and the State Board of Equalization Plaintiffs contended that the property assessment methods

and procedures used by the Washoe County Assessor were constitutionally invalid and that the

State Board of Equalization had failed to carry out its constitutional obligation to equalize

10 property valuations statewide In addition to declaratory and injunctive relief Village League

11 sought property tax refunds Defendants moved for dismissal of all causes of action because

12 Village League failed to exhaust its administrative remedies prior to bringing suit The district

13 court agreed and on June 2004 dismissed Village Leagues complaint in its entirety Village

14 League appealed the case to the Nevada Supreme Court

15

16 Procedural History Nevada Supreme Court

17 On March 23 2009 the Nevada Supreme Court issued an order affirming in part and

18 reversing in part the district courts order While agreeing with the district courts determination

19 that the Village League was required to exhaust administrative remedies prior to bringing suit

20 the Court noted that it is not clear however that Village League had available any means to

21 administratively challenge the State Board of Equalizations alleged failures to carry out its

22 equalization duties Order Regarding the equalization claim the court stated

23 district court should have proceeded to determine whether Village Leagues claim for injunctive

24 relief was viable Thus this matter is before this district court for the limited purpose of

25 determining the viability of Petitioners claim for injunctive relief against the State Board of

26 Equalization and Washoe County entities as to its claim for equalization and related relief

27 III

28 III
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Procedural History District Court

On April 21 2009 this court granted Petitioners request to file an amended complaint in

conformity with the Supreme Court order On June 19 2009 Petitioners filed an Amended

Complaint solely seeking injunctive relief in the form of writ of mandamus directed to the Stat

Board of Equalization Washoe County and the Washoe County Treasurer On October 15

2009 Respondent Washoe County filed Motion to Dismiss pursuant to NRCP 12 b5 and

NRCP 12 b6 and Motion to Strike Amended Complaint pursuant to NRCP 15 Petitioners

collectively filed an Opposition to the Motion to Strike on November 2009 and an Opposition

to the Motion to Dismiss on November 2009 On November 12 2009 Washoe County filed

10 Reply and submitted the matter On October 15 2009 Respondent State of Nevada ex rel State

11 Board of Equalization hereinafter the State filed Motion to Dismiss On November 2009

12 Petitioners collectively filed an Opposition to the States Motion The State filed Reply on

13 November 13 2009 This matter was submitted on December 2009

14 On January 2010 this Court ordered the parties to present oral argument on all the

15 motions filed in this matter On March 25 2010 hearing was held wherein the parties

16 presented three hours of oral arguments This Court has reviewed all the pleadings and has

17 read and considered the caselaw and exhibits submitted by all parties This Order follows

18

19 The Parties

20 Petitioner Village League to Save Incline Assets inc Village League is Nevada

21 non-profit membership corporation whose members are residential real property owners at

22 Incline Village and Crystal Bay in Washoe County Nevada and who owned such properties in

23 the 2003-2004 and 2004-2005 tax years Respondent State Board of Equalization is Nevada

24 state agency created by the Nevada Legislature as set forth in NRS 361.375 The State Board of

25

26

Washoe County argues that Village League lacks to raise the equalization claims This court rejects

27 Washoe Countys efforts Petitioners include the Association and its individual members See l.C Deal

999 Lakeshore Association etal 94 Nev 301 579 P.2d 775 1978 Additionally Petitioners are not

28
seeking NRCP 23 class action certification at this time Petitioners Opposition p.3 In light of this order

standing and class action certification need not be reached at this time
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Equalizations duties include the annual statewide equalization under NRS 36 1.395 and the duty

to determine all appeals from the County Boards of Equalization under NRS 36 1.400

Respondent Washoe County is political subdivision of the State of Nevada which has the

power to levy taxes on the assessed value of real property NRS 244.150 Respondent Bill

Berrum was the Washoe County Treasurer at the time of this suits initiation He has since

retired Tammi Davis is presently the Washoe County Treasurer and is sued only in her official

capacity The Washoe County Treasurer is the ex officio tax receiver for Washoe County and

receives all taxes assessed upon real property in the County

10 Legal Arguments

11 In its Amended Complaint Village League argues that the similar treatment of similarly

12 situated taxpayers which is the states standard of equalization requires the State Board of

13 Equalization pursuant to its duty of statewide equalization under NRS 361.395 to equalize the

14 land valuation of all residential properties at Incline Village and Crystal Bay for the 2003 2004

15 tax year to 2002 2003 values The State Board of Equalization has failed that duty to the loss

16 and damage of the members of the plaintiff class writ of mandamus must issue directing the

17 State Board of Equalization to declare those 2003 2004 Incline Village/Crystal Bay

18 assessments void and direct the payment of refunds with interest for the excess over the prior

19 constitutional valuation pursuant to the Supreme Courts Bakst and Barta decisions Amended

20 Complaint p.6

21 In its prayer for relief Village League requests that the court issue preemptory writ of

22 mandamus requiring the State Board of Equalization to equalize the land portion of residential

23 real property at Incline Village and Crystal Bay to 2002 2003 values to reflect the area-wide

24 use by the Assessor of unlawful and unauthorized valuation methodologies resulting in

25 unconstitutional valuations and assessments to certify those changes to Washoe County and to

26 direct the payment of refunds pursuant to NRS 361.405 Further that the court issue

27 peremptory writ of mandamus requiring the State Board of Equalization further to equalize

28 property at Lake Tahoe in Douglas and Washoe Counties for the 2003 2004 tax year and
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subsequent years as required by the Nevada Constitution and statutes to certi those changes to

Washoe County and to direct the payment of refunds pursuant to NRS 361.405

In its Motion to Dismiss Washoe County raises plethora of grounds for dismissal

including that Mandamus relief is not available to Village League under the facts of this

case that Village League must exhaust administrative remedies pursuant to NRS 361.355-

60 and 361.4054 before seeking any refund for disparate property valuations and that

Village Leagues petitioners failure to pay their taxes under protest pursuant to NRS 361.420

precludes any right to seek any refund In its Motion to Dismiss the State argues that Writ of

Mandamus is not available because Village League cannot show that it has clear right to the

10 relief requested and they have an adequate plain and speedy right to the relief requested under

11 the newly established rules and procedures of the State Board of Equalization

12

13 Writ of Mandamus

14 The Writ of Mandamus is an ancient process going back to the reign of Edward II 1284-

15 1327 writ of mandamus is available to compel the performance of an act that the law

16 requires as duty resulting from an office trust or station or to control manifest abuse of

17 discretion or an arbitrary or capricious exercise of discretion Sims Eighth Judicial District

18 Court Nev 206 P.3d 980 982 2009citingNRS 34.160 Writs of mandamus are

19 extraordinary remedies and are available only when the petitioner has no plain speedy and

20 adequate remedy in the ordinary course of law D.R Horton Eighth Jud Dist Ct 123 Nev

21 468474 168 P.3d 731 2007citations omitted This extraordinary writ will issue when the

22 right to the relief is clear and the petitioners have no other remedy in the ordinary course of the

23 law Gumm Nevada Dept of Education 121 Nev 371 375 113 P.3d 853 2005 The writ of

24 mandamus ought to be used upon all occasions where the law has established no specific

25 remedy and where in justice and good government there ought be one Marbury Madison

26 Cranch 137 169 803internal citations omitted It is axiomatic that writ of mandamus

27 should not issue in case in which party has plain speedy and adequate remedy at law

28
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Taxable Value Property Tax System

Nevada is the only State in the Nation that employs taxable value property tax system

where land is valued at market price and improvements at replacement cost new less 1.5 percent

depreciation per year based upon age of the structure In this system residential property is

valued by valuing the land and improvements separately with the sum of the two values

constituting the property as taxable value While the improvements are valued by formula

which is fairly simple and direct the land is valued at the market value for vacant land The

market analysis for vacant land is workable as long as there are sufficient comparable vacant

land sales The problem with Nevadas taxable-value system as opposed to market value

10 system is that without sufficient comparable vacant land sales the taxable value assessment

11 system fails

12

13 Market Value Property Tax System

14 In market value property tax system whether it is comparable sales allocation

15 between land and improvements or income the resulting determination comes up against the

16 actual market value which is the standard against which property valuation is assessed In

17 Nevadas taxable value property tax system there is no taxable value standard Although

18 regulations
identified alternative valuation methodologies these provide no model for their

19 uniform application

20 Perhaps the only thing all parties agree upon is that there is no objective external

21 standard either for taxable value as whole or for the land portion of the taxable value of

22 residential real property because the taxable value of residential property bears no relationship

23 to the market value of that property There are simply no underlying studies or evidence to

24 assure uniformity with comparable sales analysis estimate of value In the absence of an

25 external objective market standard the only way to achieve uniformity of taxable value is to

26 assure that the Assessors use uniform methods of determining taxable value Only if similar

27

28
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properties are valued using the same methodology can the constitutional requirement of

uniformity be satisfied This can only be done on case-by-case individual appraisal
basis.2

Ratio Study

Ratio Study means an evaluation of the quality and level of assessment of class or

group of properties in county which prepares the assessed valuations established by the county

assessor for sampling of those properties to an estimate of the taxable value of the property by

the Department of Taxation or an independent appraiser or the sales price of the property as

appropriate ratio study is designed to evaluate the appraisal performance or determine taxable

10 value through comparison of appraised or assessed values estimated for tax purposes with

11 independent estimates of value based upon either sale prices or independent appraisals

12 comparison of the estimated value produced by the Assessor on each parcel to the estimate of

13 taxable value produced by the Department of Taxation is called ratio

14 The ratio study involves the determination of assessment levels by computing the

15 central tendencies mean median and aggregate ratios of assessment ratios Nevada specifies

16 the use of the median ratio the aggregate ratio and the coefficient of dispersion of the median to

17 evaluate both the total property assessment and the assessment of each major property class The

18 median is the most widely used measure because it is less affected by extreme ratios and is the

19 preferred measure for monitoring appraisal performance or the need for reappraisal

20

21 The District Court Mandate

22 The Nevada Supreme Court remanded this case for the sole issue of determining whether

23 Village League is entitled to injunctive relief on its equalization claim against the Respondents

24 Village League seeks writ of mandamus directing the State Board of Equalization to declare

25 those 2003-2004 Incline Village/Crystal Bay assessments void and direct the payment of refunds

26

27

28 there are only few landowners in this lawsuit all parties agree that the remaining 8700 property

owners in Incline Village and Crystal Bay would be entitled to seek identical relief from this court

Jt.App.745



for those excess over the prior constitutional valuation pursuant to the Supreme Court Bakst3

and Barta4 decisions Amended Complaint If Village League has no plain just and

speedy remedy at law the writ of mandamus should issue

Legal Analysis

Village League argues that the State Board of Equalization must be directed to equalize

all of Incline Village and Crystal Bay for the 2003-2004 tax year by returning the land values to

their 2002-2003 levels Village League asks the Court issue peremptory writ of

mandamus requiring the State Board of Equalization to equalize the land portion of residential

10 real property at Incline Village and Crystal Bay to 2002-2003 values.. and to direct the

11 payment of refunds .Amended Complaint

12 Village League seeks injunctive relief directing the State Board of Equalization to

13 employ specific statistical method which will equalize property values statewide and

14 hopefully lower its members property taxes resulting in refund to its members Village

15 League argues that only writ of mandamus directing the State Board to employ specific

16 statistical method can avoid the application of the methods found to be unconstitutional in Barta

17 and Bakst However Village Leagues own expert admits there is no statistical method that

18 Nevada regulators can adopt that would effectively measure whether state-wide equalization is

19 occurring given states taxable-value property assessment system See Plaintiff Response to

20 Statement of New Authority Ex Nor is this district court the appropriate forum to argue for

21 an adjustment of taxable property valuation That proper forum is before the State Board of

22 Equalization While such procedure did not exist in 2003 it does now

23

24

State ex ret State Bd of Equalization Bakst 122 Nev 1403 2006
25

State ex rel State Bd of Equalization Barta 124 Nev 58 2008
26 In an interview with Petitioners expert Richard Almy he was asked whether there was any statistical

method that Nevada regulators can adopt to effectively measure whether statewide equalization is

27
occurring in the states taxable-value system Almy said dont know Nevada Policy Research

Institute February 26 2010 Clearly if Petitioners expert cannot identify any statistical method
28 which would achieve state-wide equalization under Nevadas taxable-value system this Court cannot be

expected to be any more discerning
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Adoption and Amendment of Permanent Regulations of State Board

On March 2010 the State Board of Equalizations held hearings on proposal to adopt

and amend NAC Chapter 361 with
respect to the process of equalization of property values for

property tax purposes by the State Board of Equalizations The purpose of these hearings were to

address the Nevada Supreme Courts decisions in Bakst and Barta and to determine whether

property in Nevada has been assessed uniformly in accordance with the methods of appraisal
and

at the assessment level required by law Respondents Statement ofNew Authority Ex Notice

of Public Hearing for the Adoption and Amendment of Permanent Regulations of the State

10 Board of Equalization Jan 28 2010 Specifically the hearing was held to determine whether

11 the taxable values specified in the tax roll of any county must be increased or decreased to

12 equalize property valuations in Nevada Further the new regulations will provide the criteria to

13 determine whether property has been assessed uniformly including review of relevant ratio

14 studies performance audits and any other relevant evidence including systematic investigation

15 and evaluation by the State Board of Equalization of the procedures and operations of the county

16 assessors These rules regulations and procedures are in response to the Nevada Supreme

17 Courts decisions in Barta and Bakst Petitioners Response to Statement ofNew Authority Ex

18 at 25-26 Transcript of Proceedings Dept of Taxation State Board of Equalization Mar

19 2010

20 While there appears to have been no regulations or procedures pertaining to the process

21 of equalization of property values for property tax purposes in 2003 that procedural deficit has

22 been remedied by the recent promulgation of rules procedures and regulations by the State

23 Board of Equalization These procedures provide aggrieved citizens like Incline Village and

24 Crystal Bay residents forum to vet the tax valuation of their property before the State Board of

25 Equalization.6 This is precisely the relief sought by Village League in its Amended Complaint

26

27

IWhat these regulations provide is process an orderly process to gather information to make sure ali

28 the parties including the taxpayers are included and the counties who have to implement any

equalization order you may come up with So the whole purpose here is to ensure that you have looked
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These rules allow the State Board of Equalization to equalize property tax valuations by

requiring reappraisal or in the alternative requiring the increase or decrease of the taxable value

of these properties As such even if mandamus relief would have been available to compel the

State Board of Equalization to fulfill its general equalization duty in 2003 mandamus relief is

inappropriate now because the State Board is complying with its statutory duty under NRS

361.395 The issuance of writ of mandamus to compel the State Board of Equalization to

perform function it is already performing is an inappropriate exercise of this courts discretion

under the law

The Nevada Supreme Court has directed district courts to refrain from exercising

10 jurisdiction so that technical issues can first be determined by an administrative agency Sports

11 Form Inc Leroys Horse and Sports Place 108 Nev 37 823 P.2d 901 1992 This is to

12 promote the desire for uniformity of regulation and the need for an initial consideration

13 by tribunal with specialized knowledge. citing Kapplemann Delta Air Lines 539 F.2d

14 165 168-169 C.App D.C 1976 These laudable policies are better served by allowing the Stat

15 Board of Equalization to apply its new equalization regulations without district court

16 interference In this manner each member of Village League may achieve the result they seek

17 without the problems attendant to lengthy expensive and inconsistent litigation results The

18 exhaustion doctrine gives administrative agencies an opportunity to correct mistakes and

19 conserves judicial resources so its purposes are valuable requiring exhaustion of administrative

20 remedies often resolves disputes without the need for judicial involvement Allstate Ins Co

21 Thorpe 123 Nev 565 170 P.3d 989 993-94 2007

22

23 Conclusion

24 writ of mandamus is an extraordinary remedy which should issue only where the right

25 to relief is clear and the petitioner has no plain speedy or adequate remedy in the ordinary cours

26 of the law In this case Petitioners are seeking judicial remedy that does not exist under

27

28 at broad range of information and that you have conducted your equalization duties in an open setting

with input from taxpayers Transcript of Proceedings March 2010 p.46
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Nevadas present taxable-value system Additionally Petitioners ask this Court to direct the State

Board of Equalization to exercise its regulatory discretion to achieve predetermined result

which is an impermissible exercise of this courts lawfUl authority Finally Petitioners have

plain speedy and adequate remedy at law through the newly promulgated procedures of the State

Board of Equalization The issuance writ of mandamus is not appropriate in this case Therefore

IT IS HEREBY ORDERED

Defendant Washoe Countys Motion to Dismiss is GRANTED

Defendant State of Nevadas Motion to Dismiss is GRANTED

10

11 Petitioner VILLAGE LEAGUEs Amended Complaint is DISMISSED

12

13

14

15 DATED this _____ day of April 2010

cFLSAGA
18

District Judge

19

20

21

22

23

24

25

26

27

28

11
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Factual Background

On November 13 2003 the Village League to Save Incline Assets filed district court

complaint against the Nevada Department of Taxation the Nevada Tax Commission the State

Board of Equalization the Washoe County Assessor and Washoe County Treasurer On behalf

of their members the complaint sought declaratory and injunctive relief concerning the property

tax assessment methods of respondents Washoe County Assessor the Nevada Tax Commission

and the State Board of Equalization Plaintiffs contended that the property assessment methods

and procedures used by the Washoe County Assessor were constitutionally invalid and that the

State Board of Equalization had failed to carry out its constitutional obligation to equalize

10 property valuations statewide In addition to declaratory and injunctive relief Village League

11 sought property tax refunds Defendants moved for dismissal of all causes of action because

12 Village League failed to exhaust its administrative remedies prior to bringing suit The district

13 court agreed and on June 2004 dismissed Village Leagues complaint in its entirety Village

14 League appealed the case to the Nevada Supreme Court

15 Procedural History Nevada Supreme Court

16 On March 23 2009 the Nevada Supreme Court issued an order affirming in part and

17 reversing in part
the district courts order While agreeing with the district courts determination

18 that the Village League was required to exhaust administrative remedies prior to bringing suit

19 the Court noted that it is not clear however that Village League had available any means to

20 administratively challenge the State Board of Equalizations alleged failures to carry out its

21 equalization duties Order Regarding the equalization claim the court stated

22 district court should have proceeded to determine whether Village Leagues claim for injunctive

23 relief was viable Thus this matter is before this district court for the limited purpose of

24 determining the viability of Petitioners claim for injunctive relief against the State Board of

25 Equalization and Washoe County entities as to its claim for equalization and related relief

26 III

27 I/I

28 /1/
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Procedural History District Court

On April 21 2009 this court granted Petitioners request to file an amended complaint in

conformity with the Supreme Court order On June 19 2009 Petitioners filed an Amended

Complaint solely seeking injunctive relief in the form of writ of mandamus directed to the State

Board of Equalization Washoe County and the Washoe County Treasurer On October 15

2009 Respondent Washoe County filed Motion to Dismiss pursuant to NRCP 12 b5 and

NRCP 12 b6 and Motion to Strike Amended Complaint pursuant to NRCP 15 Petitioners

collectively filed an Opposition to the Motion to Strike on November 2009 and an Opposition

to the Motion to Dismiss on November 2009 On November 12 2009 Washoe County filed

10 Reply and submitted the matter On October 15 2009 Respondent State of Nevada ex rel State

11 Board of Equalization hereinafter the State filed Motion to Dismiss On November 2009

12 Petitioners collectively filed an Opposition to the States Motion The State filed Reply on

13 November 13 2009 This matter was submitted on December 2009

14 On January 2010 this Court ordered the parties to present oral argument on all the

15 motions filed in this matter On March 25 2010 hearing was held wherein the parties

16 presented three hours of oral arguments This Court has reviewed all the pleadings and has

17 read and considered the case law and exhibits submitted by all parties This Order follows

18 The Parties

19 Petitioner Village League to Save Incline Assets Inc Village League is Nevada

20 non-profit membership corporation whose members are residential real property owners at

21 Incline Village and Crystal Bay in Washoe County Nevada and who owned such properties in

22 the 2003-2004 and 2004-2005 tax years.1 Respondent State Board of Equalization is Nevada

23 state agency created by the Nevada Legislature as set forth in NRS 361.375 The State Board of

24 Equalizations duties include the annual statewide equalization under NRS 361.395 and the duty

25

26

Washoe County argues that Village League lacks to raise the equalization claims This court rejects

27 Washoe Countys efforts Petitioners include the Association and its individual members See l.C Deal

999 Lakeshore Association et al 94 Nev 301 579 P.2d 775 1978 Additionally Petitioners are not

28
seeking NRCP 23 class action certification at this time Petitioners Opposition p.3 In light of this order

standing and class action certification need not be reached at this time
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to determine all appeals from the County Boards of Equalization under NRS 36 1.400

Respondent Washoe County is political subdivision of the State of Nevada which has the

power to levy taxes on the assessed value of real property NRS 244.150 Respondent Bill

Berrum was the Washoe County Treasurer at the time of this suits initiation He has since

retired Tammi Davis is presently the Washoe County Treasurer and is sued only in her official

capacity The Washoe County Treasurer is the ex officio tax receiver for Washoe County and

receives all taxes assessed upon real property in the County

Legal Arguments

In its Amended Complaint Village League argues that the similar treatment of similarly

10 situated taxpayers which is the states standard of equalization requires the State Board of

11 Equalization pursuant to its duty of statewide equalization under NRS 361.395 to equalize the

12 land valuation of all residential properties at Incline Village and Crystal Bay for the 2003 2004

13 tax year to 2002 2003 values The State Board of Equalization has failed that duty to the loss

14 and damage of the members of the plaintiff class writ of mandamus must issue directing the

15 State Board of Equalization to declare those 2003 2004 Incline Village/Crystal Bay

16 assessments void and direct the payment of refunds with interest for the excess over the prior

17 constitutional valuation pursuant to the Supreme Courts Bakst and Barta decisions Amended

18 Complaint p.6

19 In its prayer for relief Village League requests that the court issue preemptory writ of

20 mandamus requiring the State Board of Equalization to equalize the land portion of residential

21 real property at Incline Village and Crystal Bay to 2002 2003 values to reflect the area-wide

22 use by the Assessor of unlawful and unauthorized valuation methodologies resulting in

23 unconstitutional valuations and assessments to certify those changes to Washoe County and to

24 direct the payment of refunds pursuant to NRS 361.405 Further that the court issue

25 peremptory writ of mandamus requiring the State Board of Equalization further to equalize

26 property at Lake Tahoe in Douglas and Washoe Counties for the 2003 2004 tax year and

27 subsequent years as required by the Nevada Constitution and statutes to certify those changes to

28 Washoe County and to direct the payment of refunds pursuant to NRS 361.405
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In its Motion to Dismiss Washoe County raises plethora of grounds for dismissal

including that Mandamus relief is not available to Village League under the facts of this

case that Village League must exhaust administrative remedies pursuant to NRS 361.355-

60 and 361.4054 before seeking any refund for disparate property valuations and that

Village Leagues petitioners failure to pay their taxes under protest pursuant to NRS 361.420

precludes any right to seek any refund In its Motion to Dismiss the State argues that Writ of

Mandamus is not available because Village League cannot show that it has clear
right to the

relief requested and they have an adequate plain and speedy right to the relief requested under

the newly established rules and procedures of the State Board of Equalization

10 Writ of Mandamus

11 The Writ of Mandamus is an ancient process going back to the reign of Edward II 1284-

12 1327 writ of mandamus is available to compel the performance of an act that the law

13 requires as duty resulting from an office trust or station or to control manifest abuse of

14 discretion or an arbitrary or capricious exercise of discretion Sims Eighth Judicial District

15 Court Nev 206 P.3d 980 982 2009citing NRS 34.160 Writs of mandamus are

16 extraordinary remedies and are available only when the petitioner has no plain speedy and

17 adequate remedy in the ordinary course of law D.R Horton Eighth Jud Dist Ct 123 Nev

18 468474 168 P.3d 731 2007citations omitted This extraordinary writ will issue when the

19 right to the relief is clear and the petitioners have no other remedy in the ordinary course of the

20 law Gumm Nevada Dept of Education 121 Nev 371 375 113 P.3d 853 2005 The writ of

21 mandamus ought to be used upon all occasions where the law has established no specific

22 remedy and where in justice and good government there ought be one Marbury Madison

23 Cranch 137 169 803internal citations omitted It is axiomatic that writ of mandamus

24 should not issue in case in which party has plain speedy and adequate remedy at law

25 Taxable Value Property Tax System

26 Nevada is the only State in the Nation that employs taxable value property tax system

27 where land is valued at market price and improvements at replacement cost new less 1.5 percent

28 depreciation per year based upon age of the structure In this system residential property is
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valued by valuing the land and improvements separately with the sum of the two values

constituting the property as taxable value While the improvements are valued by formula

which is fairly simple and direct the land is valued at the market value for vacant land The

market analysis for vacant land is workable as long as there are sufficient comparable vacant

land sales The problem with Nevadas taxable-value system as opposed to market value

system is that without sufficient comparable vacant land sales the taxable value assessment

system fails

Market Value Property Tax System

In market value property tax system whether it is comparable sales allocation

10 between land and improvements or income the resulting determination comes up against the

11 actual market value which is the standard
against which property valuation is assessed In

12 Nevadas taxable value property tax system there is no taxable value standard Although

13 regulations identified alternative valuation methodologies these provide no model for their

14 uniform application

15 Perhaps the only thing all parties agree upon is that there is no objective external

16 standard either for taxable value as whole or for the land portion of the taxable value of

17 residential real property because the taxable value of residential property bears no relationship

18 to the market value of that property There are simply no underlying studies or evidence to

19 assure uniformity with comparable sales analysis estimate of value In the absence of an

20 external objective market standard the only way to achieve uniformity of taxable value is to

21 assure that the Assessors use uniform methods of determining taxable value Only if similar

22 properties are valued using the same methodology can the constitutional requirement of

23 uniformity be satisfied This can only be done on case-by-case individual appraisal basis.2

24 Ratio Study

25 Ratio Study means an evaluation of the quality and level of assessment of class or

26 group of properties in county which prepares the assessed valuations established by the county

27

28 While there are only few landowners in this lawsuit all parties agree that the remaining 8700 property

owners in Incline Village and Crystal Bay would be entitled to seek identical relief from this court
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assessor for sampling of those properties to an estimate of the taxable value of the property by

the Department of Taxation or an independent appraiser or the sales price of the property as

appropriate ratio study is designed to evaluate the appraisal performance or determine taxable

value through comparison of appraised or assessed values estimated for tax purposes with

independent estimates of value based upon either sale prices or independent appraisals

comparison of the estimated value produced by the Assessor on each parcel to the estimate of

taxable value produced by the Department of Taxation is called ratio

The ratio study involves the determination of assessment levels by computing the

central tendencies mean median and aggregate ratios of assessment ratios Nevada specifies

10 the use of the median ratio the aggregate ratio and the coefficient of dispersion of the median to

11 evaluate both the total property assessment and the assessment of each major property class The

12 median is the most widely used measure because it is less affected by extreme ratios and is the

13 preferred measure for monitoring appraisal performance or the need for reappraisal

14 The District Court Mandate

15 The Nevada Supreme Court remanded this case for the sole issue of determining whether

16 Village League is entitled to injunctive relief on its equalization claim against the Respondents

17 Village League seeks writ of mandamus directing the State Board of Equalization to declare

18 those 2003-2004 Incline Village/Crystal Bay assessments void and direct the payment of refunds

19 for those excess over the prior constitutional valuation pursuant to the Supreme Court Bakst3

20 and Barta4 decisions Amended Complaint If Village League has no plain just and

21 speedy remedy at law the writ of mandamus should issue

22 Leual Analysis

23 Village League argues that the State Board of Equalization must be directed to equalize

24 all of Incline Village and Crystal Bay for the 2003-2004 tax year by returning the land values to

25 their 2002-2003 levels Village League asks the Court issue peremptory writ of

26

27
State ex ret State Bd of Equalization Bakst 122 Nev 1403 2006

28

State ex ret State Bd of Equalization Barta 124 Nev 58 2008
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mandamus requiring the State Board of Equalization to equalize the land portion of residential

real property at Incline Village and Crystal Bay to 2002-2003 values.. and to direct the

payment of refunds .. Amended Complaint

Village League seeks injunctive relief directing the State Board of Equalization to

employ specific statistical method which will equalize property values statewide and

hopefully lower its members property taxes resulting in refund to its members Village

League argues that only writ of mandamus directing the State Board to employ specific

statistical method can avoid the application of the methods found to be unconstitutional in Barta

and Bakst However Village Leagues own expert admits there is no statistical method that

10 Nevada regulators can adopt that would effectively measure whether state-wide equalization is

11 occurring given states taxable-value property assessment system See Plaintiff Response to

12 Statement of New Authority Ex Nor is this district court the appropriate forum to argue for

13 an adjustment of taxable property valuation That proper forum is before the State Board of

14 Equalization While such procedure did not exist in 2003 it does now

15 Adoption and Amendment of Permanent Ree.ulations of State Board

16 On March 2010 the State Board of Equalizations held hearings on proposal to adopt

17 and amend NAC Chapter 361 with respect to the process of equalization of property values for

18 property tax purposes by the State Board of Equalizations The purpose of these hearings were to

19 address the Nevada Supreme Courts decisions in Bakst and Barta and to determine whether

20 property in Nevada has been assessed uniformly in accordance with the methods of appraisal and

21 at the assessment level required by law Respondents Statement ofNew Authority Ex Notice

22 of Public Hearing for the Adoption and Amendment of Permanent Regulations of the State

23 Board of Equalization Jan 28 2010 Specifically the hearing was held to determine whether

24 the taxable values specified in the tax roll of any county must be increased or decreased to

25

26 In an interview with Petitioners expert Richard Almy he was asked whether there was any statistical

method that Nevada regulators can adopt to effectively measure whether statewide equalization is

27
occurring in the states taxable-value system Almy said dont know Nevada Policy Research

Institute February 26 2010 Clearly if Petitioners expert cannot identify any statistical method

28 which would achieve state-wide equalization under Nevadas taxable-value system this Court cannot be

expected to be any more discerning
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equalize property valuations in Nevada Further the new regulations will provide the criteria to

determine whether property has been assessed uniformly including review of relevant ratio

studies performance audits and any other relevant evidence including systematic investigation

and evaluation by the State Board of Equalization of the procedures and operations of the county

assessors These rules regulations and procedures are in response to the Nevada Supreme

Courts decisions in Barta and Bbt Petitioners Response to Statement ofNew Autliorily Ex

at 25-26 Transcript of Proceedings Dept of Taxation State Board of Equalization Mar

2010

While there appears to have been no regulations or procedures pertaining to the process

10 of equalization of property values for property tax purposes in 2003 that procedural deficit has

11 been remedied by the recent promulgation of rules procedures and regulations by the State

12 Board of Equalization These procedures provide aggrieved citizens like Incline Village and

13 Crystal Bay residents forum to vet the tax valuation of their property before the State Board of

14 Equalization.6 This is precisely the relief sought by Village League in its Amended Complaint

15 These rules allow the State Board of Equalization to equalize property tax valuations by

16 requiring reappraisal or in the alternative requiring the increase or decrease of the taxable value

17 of these properties As such even if mandamus relief would have been available to compel the

18 State Board of Equalization to fulfill its general equalization duty in 2003 mandamus relief is

19 inappropriate now because the State Board is complying with its statutory duty under NRS

20 361.395 The issuance of writ of mandamus to compel the State Board of Equalization to

21 perform ftmction it is already performing is an inappropriate exercise of this courts discretion

22 under the law

23 The Nevada Supreme Court has directed district courts to refrain from exercising

24 jurisdiction so that technical issues can first be determined by an administrative agency Sperts

25

26

these regulations provide is process an orderly process to gather information to make sure all

27 the parties including the taxpayers are included and the counties who have to implement any

equalization order you may come up with So the whole purpose here is to ensure that you have looked

28 at broad range of information and that you have conducted your equalization duties in an open setting

with input from taxpayers Transcript of Proceedings March 2010 p.46
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Form Inc Leroys Horse and Sports Place 108 Nev 37 823 P.2d 901 1992 This is to

promote the desire for uniformity of regulation and the need for an initial consideration

by tribunal with specialized knowledge citing Kapplemann Delta Air Lines 539 F.2d

165 168-169 C.App D.C 1976 These laudable policies are better served by allowing the Stat

Board of Equalization to apply its new equalization regulations without district court

interference In this manner each member of Village League may achieve the result they seek

without the problems attendant to lengthy expensive and inconsistent litigation results The

exhaustion doctrine gives administrative agencies an opportunity to correct mistakes and

conserves judicial resources so its purposes are valuable requiring exhaustion of administrative

10 remedies often resolves disputes without the need for judicial involvement Allstate Ins Co

11 Thorpe 123 Nev 565 170 P.3d 989 993-94 2007

12 Conclusion

13 writ of mandamus is an extraordinary remedy which should issue only where the right

14 to relief is clear and the petitioner has no plain speedy or adequate remedy in the ordinary cours

15 of the law In this case Petitioners are seeking judicial remedy that does not exist under

16 Nevadas present taxable-value system Additionally Petitioners ask this Court to direct the Stay

17 Board of Equalization to exercise its regulatory discretion to achieve predetermined result

18 which is an impermissible exercise of this courts lawful authority Finally Petitioners have

19 plain speedy and adequate remedy at law through the newly promulgated procedures of the State

20 Board of Equalization The issuance writ of mandamus is not appropriate in this case Therefore

21 IT IS HEREBY ORDERED

22 Defendant Washoe Countys Motion to Dismiss is GRANTED

23 Defendant State of Nevadas Motion to Dismiss is GRANTED

24 Petitioner VILLAGE LEAGUEs Amended Complaint is DISMISSED

25 DATED this rJOdayof April 2010

27
RIFG
District Judge

28

10
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5b hereby certify that am an employee of the Second Judicial

District Court of the State of Nevada County of Washoe that on
thisO

day of April 2010

electronically filed the following with the Clerk of the Court by using the ECF system which

will send notice of electronic filing to the following

Dennis Belcourt Esq for State Board of Equalization

Suellen Fuistone Esq for Village League to Save Incline Assets Inc and

deposited in the Washoe County mailing system for postage and mailing with the

United States Postal Service in Reno Nevada true copy of the attached document addressed

10 to

11 David Creekman Esq
Deputy District Attorney

12 Washoe County District Attorneys Office

interoffice mail

19

11
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VILLAGE LEAGUE TO SAVE INCLINE

ASSETS INC Nevada non
profit corporation on behalf of
its members and others

similarly situated MARYANNE

INGEMAWSON Trustee of The Larry
and Maryanne Ingemanson

Trust DEAN INGEMANSON
individually and as Trustee of
the Dean Ingemanson Trust
ROBERT ANDERSON and LBS BARTA
on behalf of themselves and

others similarly situated

STATE OF NEVADA on relation of

the State Board of Equalization
WASHOB COUNTY BILL BERRUM
Washoe County Treasurer

NOTICE OF ENTRY OF SECOND AMENDED ORDER

TO Plaintiffs and their attorney of record
Suellen Fulstone Esq

Please take notice that Second Amended Order was filed on

it54b

DAVID CREEKMAN
Chief Deputy District Attorney
Nevada State Bar Number 4580

Box 30083

Reno NV 89520-3083

775 337-5700

ATTORNEYS FOR WASHOE COUNTY

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASEOE
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April 20 2010 copy of that order is attached hereto

AFFIRMATION PURSUANT TO MRS 239B.030

The undersigned does hereby affirm that the preceding

document does not contain the social security number of any

person

Dated this 21st day of April 2010

RICHARD GAMMICK
District Attorney

By flJ
DAVID CREEKMAN

10 Chief Deputy District Attorney
Box 30083

11 Reno NV 89520-3083

775 337-5700
12

ATTORNEYS FOR WASHOE COUNTY
13 AND WASHOE COUNTY TREASURER

14
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17
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25

26
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5b certify that am an employee of

the Office of the District Attorney of Washoe County over the

age of 21 years and not party to nor interested in the within

action certify that on this date deposited for mailing in

the ii Mails with postage fully prepaid true and correct

copy of the foregoing Notice of Entry of Second Amended Order in

an envelope addressed to the following

Suellen Fuistone Esq
Morris Peterson

10 6100 Neil Road Suite 555
Reno NV 89511

11

Dennis Belcourt

12 Deputy Attorney General

Deonne Contine

13 Deputy Attorney General

100 North Carson Street

14 Carson City NV 89701-4717

15 Dated this 21st day of April 2010

16

IHELEFOSfra
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24

25
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FILED
Electronically

04-20-2010095955 AM

Howard VU Conyers

Clerk of the Court

Transaction 143

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OFNEVADA

IN AND FOR THE COUNTY OF WASHOE

VILLAGE LEAGUE TO SAVE iNCLINE Case No CVOB-06922
ASSETS INC Nevada non-profit

iv
corporation on behalf of their members and Dept No
others similarly situated MARYANNE

11 INGEMANSON Trustee of the Larry
and Maryanne Ingernanson Trust DEAN

12 INGEMANSON individually and as

Trustee of the Dean B. Ingemanson Trust
13 ROBERT ANDERSON and LES BARTA

on behalf of themselves and others similarly
14

situated

15
Petitioners

16 vs

17 STATE OF NEVADA on relation of the

State Board of Equalization WASHOE
18 COUNTY BiLL BERRUMWashoe

19
County Treasurer

Respondents
20 _________________________________/

21 SECOND AMENDED ORDER

22 The government of the United States has been emphatically termed government of

23 Laws and not of men itLlycease to deserve this high appellation if the laws furnish

24 no remedy for the violation of vested legal right Marbury Madiw Cranch 137 163

25 U.S 137 1803direciing writ of mandamu to compeL Secretary of State James Madison to

26 deliver Judicial commissions to which party in former President John Adams administration

27 was entitled to receive

28 1/1
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Factuatflackeround

On November 2003 the Village League to Save Incline Assets filed district court

complaint against the Nevada Department of Taxation the Nevada Tax Commission the Stale

Boanl of Equalization the Washoc County Assessor and Washoc County Treasurer On behalf

of their members the complaint sought declaratory and injunctive relief concerning the property

lax assessment methods of respondents Washoe County Assessor the Nevada Tax Commission

and the State Board of Equalization Plaintiffs contended that the property assessment methods

and procedures used by the Washoe County Assessor were constitutionally invalid and that the

State Board of Equalization had failed to carry out its constitutional obligation to equalize

10
property valuations statewide In addition to declaratory and injunctive relief Village League

11 sought property tax refunds Defendants moved for dismissal of all causes of action because

12 Village League failed to exhaust its administrative remedies prior to bringing suit The district

13 court agreed and on June 2004 dismissed Village Leagues complaint in its entirety Village

14 League appealed the case to the Nevada Supreme Court

15 Procedural History Nevada SupresueCourti

16 On March 232009 the Nevada Supreme Court issued an Order affmning in part and

17 reversing in
part the district courts order While agreeing with the district courts determination

18 that the Village League was required to exhaust administrative remedies prior to bringing suit

19 the Court noted that it is not clear however that Village League had available any means to

20 administratively challenge the State Board of Equalizations alleged failures to carry out its

21 equalization duties Order Regarding the equalization claim the court stated tjhe

22 district court should have proceeded to determine whether Village Leagues claim for injunctive

23 relief was viable Thus this matter is before this district court for the limited purpose of

24 determining the viability of Petitioners claim for injunctive relief against the State Board of

25 Equalization and Washoe County entities as to its claim for equalization and related relief

26 /1/

27 I/I

28 /1/
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i.
FrpcedraJHjory District Court

On April 21 2009 this court granted Petitioners request to file an amended complaint in

conformity with the Supreme Court order On June 19 2009 Petitioners flied an Amended

Complaint solely seeking injunctive relief in the form of writ of mandamus directed to the Stati

Board of Equalization Washoc County and the Washoe County Treasurer On October 15

2009 Respondent Washoe County filed Motion to Dismiss pursuant to NRC 12 b5 and

NRC 12 b6 and Motion to Strike Amended Complaint pursuant to NRC 15 Petitioners

collectively filed an Opposition to Ihe Motion to Strike on November 2009 and an Opposition

to the Motion to Dismiss on November 2009 On November 122009 Washoe County filed

10 Reply and submitted the matter On October 15 2009 Respondent State of Nevada ex rd State

11 Board of Equalization hereinafter the State filed Motion to Dismiss On November 2009

12 Petitioners collectively filed an Opposition to the States Motion The State filed Reply on

13 November 13 2009 This matter was submitted on December 2009

14 On January 2010 this Court ordered the patties to present oral argument on all the

15 motions filed in this matter On March 252010 hearing was held wherein the parties

16 presented three hours of oral arguments This Court has reviewed all the pleadings and has

17 read and considered the ease law and exhibits submitted by all parties This Order follows

18 The Parties

19 Petitioner Village League to Save Incline Assets Inc Village League is Nevada

20 non-profit membership corporation whose members are residential real property owners at

21 incline Village and Crystal Bay in Washoe County Nevada and who owned such properties in

22 the 2003-2004 and 2004-2005 tax years Respondent State Board of Equalization is Nevada

23 state agency created by the Nevada Legislature as set forth in MRS 36 1.375 The State Board of

24 Equalizations duties include the annual statewide equalization under NRS 361395 and the duty

25

26

Washoe County argues that Village League lacks to raise the equalization claims This court rejects

27 Washoe Countys efforts Petitioners Include the Association and its individual members See Deal

999 Jalceshore Associatjon etj 94 14ev 301 579 P.Zd 775 1978 AddItionally Petitioners are not

28
seeking NRCP 23 class action certification at this time Petitioners Qppos Won p.3 In light of this order

standing and class action certification need not be reached at this time
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to determine all appeals from the County Boards of Equalization under NRS 361.400

Respondent Washoe County is political subdivision of the State of Nevada which has the

power to levy taxes on the assessed value of real property NRS 244.150 Respondent 0111

Bemini was the Washoe County Treasurer at the time of this suits initiation FTc has since

retired mmmi Davis is presently the Washoe County Treasurer and is sued only in her official

capacity The Washoc County Treasurer is the ex officio tax receiver for Washoe County and

receives all taxes assessed upon real property in the County

Letal Arguments

In its Amended Complaint Village League argues that the similar treatment of similarly

10 situated taxpayers which is the states standard of equalization requires the State Board of

II Equalization pursuant to its duty of statewide equalization under NRS 361.395 to equalize the

12 land valuation of all residential properties at Incline Village and Crystal Bay for the 2003 2004

13 tax year to 2002 2003 values The State Board of Equalization has failed that duty to the loss

14 and damage of the members of the plaintiff class writ of mandamus must issue directing the

15 State Board of Equalization to declare those 2003 2004 Incline Village/Crystal Bay

16 assessments void and direct the payment of refunds with interest for the excess over the prior

17 constitutional valuation pursuant to the Supreme Courts Nat and Barja decisions Amended

18 ComplaInt p4

19 In its prayer for relief Village League requests that the court issue preemptory writ of

20 mandamus requiring the State Board of Equalization to equalize the land portion of residential

21 real property at Incline Village and Crystal Bay to 2002 2003 values to reflect the area-wide

22 use by the Assessor of unlawful and unauthorized valuation methodologies resulting in

23 unconstitutional valuations and assessments to certify those changes to Washoe County and to

24 direct the payment of refunds pursuant to NRS 361.405 Further that the court issue

25 peremptory writ of mandamus requiring the StateBoard of Equalization further to equalize

26 property at Lake Tahoe in Douglas and Washue Counties for the 2003 2004 tax year and

27 subsequent years as required by the Nevada Constitution and sthtutes to certify those changes to

28 Washoe County and to direct the payment of refunds pursuant to NRS 361.405
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In its Mo/ic to Dismiss Washoc County raises plethora of grounds for dismissal

including that Mandamus relief is not available to Village League under the facts of this

case that Village League must exhaust administratIve remedies pursuant to NRS
341.3 55-

60 and 361.4054 before seeking any reftmd for
disparate property valuations and that

Village Leagues petitioners failure to pay their taxes under protest pursuant to NR.S 361.420

precludes any right to seek any refund In its Motion to Dismiss the State argues that Writ of

Mandamus is not available because VUlage League cannot show that it has clear right to the

relief requested and they have an adequate plain and speedy right to the relief requested under

the newly established rules and procedures of the State Board ofEqualization

10 Writ of Mandamus

11 The Writ of Mandamus is an ancient process going back to the reign of Edward IL 12 84-

12 1327 writ of mandamus is available to compel the performance of an act that the law

13 requires as duty resulting from an office trust or station or to control manifest abuse of

14 discretion or an arbitrary or capricious exercise of discretion Sims Eighth Judicial District

15 Court Nev 206 P.3d 980 982 2009citingNRS 34260 Writs of mandamus are

16 extraordinary remedies and are available only when the petitioner has no plain speedy and

17 adequate remedy in the ordinary course of law P.R Horton Eighth .Tud Oist.CL 123 Nev

18 468474 168 P.3d 731 2007citations omitted This extraordinary writ will issue when the

19 right to the relief is clear and the petitioners have no other remedy in the ordinary course of the

20 law Gugjn Nevada Dept of Education 121 Nev 371 375 113 P.3d 853 2005 The writ of

mandamus ought to be used upon all occasions where the law has established no specific

22 remedy and where in justice and good government there ought be one 4gburv MadisQn

23 Cranch 137 169 803intemal citations omitted It is axiomatic that writ of mandamus

24 should not issue in case in which
party

has plain speedy and adequate remedy at law

25 Taxable Value Proper Tax System

26 Nevada is the only State in the Nation that employs taxable value property tax system

27 where land is valued at market price and improvements at replacement cost new less 1.5 percent

28 depreciation per year based upon age of the structure In this system residential property is
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valued by valuing the land and improvements separately with the sum of the two values

constituting the property as taxable value While the improvements are valued by formula

which is fairly simple and direct the land is valued at the market value for vacant land The

market analysis for vacant land is workable as Long as there are sufficient comparable vacant

land sales The problem with Nevadas taxable-value system as opposed to market value

system is that without sufficient comparable vacant land sales the taxable value assessment

system fails

Market Value Property Tax Ststem

Jn market value property tax system whether it is comparable sales allocation

10 between land and improvements or income the resulting determination comes up against the

actual market value which is the standard against which property valuation is assessed In

12 Nevadas taxable value property tax system there is no taxable value standard Although

13 regulations identified alternative valuation methodologies these provide no model for their

14 uniform application

15 Perhaps the only thing all parties agree upon is that there is no objective external

16 standard either for taxable value as whole or for the land portion of the taxable value of

17 residential real property because the taxable value of residential property bears no relationship

18 to the market value of that property There are simply no underlying studies or evidence to

19 assure uniformity with comparable sales analysis estimate of value In the absence of an

20 external objective market standard the only way to achieve uniformity of taxable value is to

21 assure that the Assessors use uniform methods of determining taxable value Only if similar

22 properties are valued using the same methodology cart the constitutional requirement of

23 uniformity be satisfied This can only be done on case-by-case individual appraisal basis.2

24 Ratiejtudy

25 Ratio Study means an evaluation of the quality and level of assessment of class or

26 group of properties in county which prepares the assessed valuations established by the county

27

28 2While there are only few landowners in this lawsuit all parties agree that the remaining 8700 property

owners in Incline Village and Crystal Bay would be entitled to seek identical relief from this court
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assessor for sampling of those properties to an estimate of the taxable value of the
property by

the Department of Taxation or an independent appraiser or the sales price of the property as

appropriate ratio study is designed to evaluate the appraisal performance or determine taxable

value through comparison of appraised or assessed values estimated for tax purposes with

independent estimates of value based upon either sale prices or independent appraisals

comparison of the estimated value produced by the Assessor on each parcel to the estimate of

taxable value produced by the Department of Taxation is called ratio

The ratio study involves the determination of assessment levels by computing the

central tendencies mean median and aggregate ratios of assessment ratios Nevada specifies

10 the use of the median ratio the aggregate ratio and the coefficient of dispersion of the median to

11 evaluate both the total property assessment and the assessment of each major property class The

12 median is the most widely used measure because it is less affected by extreme ratios and is the

13 preferred measure for monitoring appraisal performance or the need for reappraisal

14 The Districi Court Mandate

15 The Nevada Supreme Court remanded this case for the sole issue of determining whether

16 Village League is entitled to injunctive relief on its equalization claim against the Respondents

17 Village League seeks writ of mandamus directing the State Board of Equalization to declare

18 those 2003-2004 Incline Village/Crystal Bay assessments void and direct the payment of refunds

19 for those excess over the prior constitutional valuation pursuant to the Supreme Court Bakst3

20 and Barta4 decisions Amended Complaint ifYillage League has no plain just and

21 speedy remedy at law the writ of mandamus should issue

22 Legai Analysis

23 Village League argues that the State Board of Equalization must be directed to equalize

24 all of Incline Village and Crystal Bay for the 2003-2004 tax year by returning the land values to

25 their 2002-2003 levels Village League asks the Court issue peremptory writ of

26

27

ex rel State Bd of Eauaization BeEs 122 Nev 1403 2006
28

State ax rel State Bd of Eqsualiz Bafl 124 14ev 582008
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mandamus requiring the State Board of Equalization to equalize the land portion of residential

real
property at Incline Village and Crystal Bay to 2002-2003 values. and to direct the

payment of refunds Amended Complaint

Village League seeks injunctive relief directing the State Board of Equalization to

employ specific statistical method which will equalize property values statewide and

hopefully lower its members
property taxes resulting in refund to its members Village

League argues that only awrit of mandamus directing the State Board to employ specific

statistical method can avoid the application of the methods found to be unconstitutional in Dana

and However Village Leagues own expert admits there is no statistical method that

tO Nevada regulators can adopt that would effectively measure whether state-wide equalization is

11 occurring given states taxable-value property assessment system See Plaintiff Response tç

12 statement of New Authority Ex Nor is this district court the appropriate forum to argue for

13 an adjustment of taxable property valuation That proper forum is before the State Board of

14 Equalization While such procedure did not exist in 2003 it does now

15 Adoption and Ameodmenjuf Permanent Regulations of State Board

16 On March 2010 the State Board of Equalizations held hiarings on proposal to adopt

17 and amend NAC Chapter 361 with respect to the process of equalization of property
values for

18 property tax purposes by the State Board of Equalizations The purpose of these hearings were to

19 address the Nevada Supreme Courts decisions in BakM and na and to determine whether

20 property
in Nevada has been assessed uniformly in accordance with the methods of appraisal and

21 at the assessment level required by law Respondents Statement of New Authority Ex Notice

22 of Public Hearing for the Adoption and Amendment of Permanent Regulations of the State

23 Board of Equalization Jan 28 2010 Specifically the hearing was held to determine whether

24 the taxable values specified in the tax roll of any county must be increased or decresed to

25

26 51n an interview with Petitioners expert Richard Almy he was asked whether there was aiiy statistical

method that Nevada regulators can adopt to effectively measure whether statewide equalization is

27
occurrIng In tile states taxable-value system Airny said dont know.t Nevada P01kw Research

institute February 28 2010 Clearly It Petitioners expert cannot identify any statistical method

28 whicti would achieve state-wide equalization under Nevadas taxable-value system this Court cannot be

expected to be any more discerning
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equalize property valuations in Nevada Further the new regulations will provide the criteria to

determine whether property has been assessed uniformly including review of relevant ratio

studies performance audits and any other relevant evidence including systemaiic investigation

and evaluation by the State Board of Equalization of the procedures and operatiois of the county

assessors These rules regulations and procedures are in response to the Nevada Supreme

Courts decisions in Barta and Içj Petitioners Response to Statement ofNewAuthoruy Ex

at 25-26 Transcript of Proceedings Dept of Taxation State Board of Equalization Mar

2010

While there appears to have been no regulations or procedures pertaining the
process

10 of equalization of property values for
property tax purposes in 2003 that procedural deficit has

11 been remedied by the recent promulgation of rules procedures and regulations by the State

12 Board of Equalization These procedures provide aggrieved citizens like Incline Village and

13 Crystal Bay residents forum to vet the tax valuation of their property before the State Board of

14 Equalization This is
precisely the relief sought by Village League in its Amended Complaint

15 These rules allow the State Board of Equalization to equalize property tax valuations by

16 requiring reappraisal or in the alternative requiring
the increase or decrease of th taxable value

17 of these properties As such even if mandamus relief would have been available td compel the

18 State Board of Equalization to fulfill its general equalization duty in 2003 mandamus relief is

19 inappropriate now because the State Board is complying with its statutory duty under NRS

20 361.395 The issuance of writ of mandamus to compel the State Board of
Equalition to

21 perform function it is already performing is an inappropriate exercise of this cowls discretion

22 under the law

23 The Nevada Supreme Court has directed district courts to refrain from exetcising

24 jurisdiction so that technical issues can first be determined by an administrative agScy Sports

25

26

iWThat these regulations provide Is process an orderly process to gather information to make sure all

27 the parties including the taxpayers are included and the counties who have to implement pny

equalization order you may come up with So the whole purpose here Is to ensure that you have looked

28 at broad range of information and that youhave conducted your equalization dutes In an open setting

with input trom taxpayers Transcript of Proceedings March 2010 p.46

Jt.App 773

Copy of original document on fliIth the Clerk ofóiiW--Secofld Judicial District Court County of Washoe State of Neadr



irniinc v._LeroyJ-1orsc anciSports 108 Nev 37 823 P.24 901 1992 This is to

promote the desire for uniformity of regulation and the need for an initial consideration

by tribunal with specialized knowledge citing Kapplemann vdcLtaAitjJs 539 F.2d

165 168-169 C.App D.C 1976 These laudable policies arc better served by allowing the Staft

Board of Equalization to apply its new equalization regulations without district court

interference In this manner each member of Village League may achieve the result they seek

without the problems attendant to lengthy expensive and inconsistent litigation results The

exhaustion doctrine gives administrative agencies an opportunity to correct mistakes and

conserves judicial resources so its purposes are valuable requiring exhaustion of administrative

10 remedies often resolves disputes without the need for judicial involvement Allstate lns py
11 Thorpe 123 Nev 565 170 P.3d 989 993-94 2007

12 Conclusitni

13 writ of mandamus is an extraordinary remedy which should issue only where the right

14 to relief is clear and the petitioner has no plain speedy or adequate remedy in the ordinary courst

15 of the law In this case Petitioners are seeking ajudicial remedy that does not exist under

16 Nevadas present taxable-value system Additionally Petitioners ask this Court to direct the Staft

17 Board of Equalization to exercise its regulatory discretion to achieve predetermined result

18 which is an impenriissible exercise of this courts lawful authority Finally Petitioners have

19 plain speedy and adequate remedy at law through the newly promulgated procedures of the Staft

20 Board of Equalization The issuance writ of mandamus is not appropriate in this case Therefore

21 iT IS HERESY ORDERED

22 Defendant Washoe Countys Motion to Dismiss is GRANTED

23 Defendant State of Nevadas Motion to Dismiss is GRANTED

24 Petitioner VILLAGE LEAGUEs Amended Complaint is DISMISSED

25 DATED this 4Oday of April 2010

District Judge

28

10
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NOTICE OF APPEAL
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