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IN THE SUPREME COURT OF THE STATE OF NEVADA

VILLAGE LEAGUE TC SAVE TNCLINE Case No. 56030

ASSETS, INC., a Nevada non-
profit corporation, on behalf
of 1ts members, and others
similarly situated,

Appellants,
V.

STATE OF NEVADA, on relation
of its DEPARTMENT OF TAXATION,
the NEVADA STATE TAX
COMMISSTON, and the STATE
BOARD OF EQUALIZATION; WASHOE
COUNTY; ROBERT MCGOWAN, WASHOE
COUNTY ASSESSOR; BILL RBERRUM,
WASHOE COUNTY TREASUREER,

Respondents.

RESPONDENTS’ APPENDIX

Docket 56030 Document 2010-28616

Electronically Filed
Nov 02 2010 09:41 a.
Tracie K. Lindeman
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GREGORY R. SHANNON reennza g P21 SR
Deputy DRistrict Attorney lvd Lo 7
Nevada State Bar Number 6172 . =070l JR.
P. 0. Box 30083 v o
Renc, NV  89520-3083 =y _D.Jaramillo

(775) 337-5700
ATTORNEY FOR WASHCE COUNTY

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

* % %

VILLAGE LEAGUE TO SAVE INCLINE

ASSETS, INC., a Newvada non-profit

corporation, on behalf of its

members, and others similarly

situated, Cage No. CV03-06922

Plaintiffs, Dept. No. 10
V3.

STATE OF NEVADA, on relation of its
DEPARTMENT OF TAXATION, the NEVADA
TAX COMMISSICN, and the STATE ROARD
CF EQUALIZATION; WASHOE COUNTY;
ROBERT MCGOWAN, WASHOE COUNTY
ASSESSOR; RILL BERRUM, WASHOE COUNTY
TREASURER,

Defendants.

MOTION TQ DISMISS

Come now defendants Washoe County, Robert McGowan, and Bill
Berrum, by and through their counsel of record, Richard A.
Gammick, District Attorney of Washeoe County, Nevada, and Gregory
R. Shannon, Deputy District Attorney, and move‘to dismiss this
//
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case. This motion is based upon the attached points and
authorities and documents previcusly filed herein.
Dated thig Xcﬁ}'day of December, 2003.

RICHARED A. GAMMICK
District Attorney

GREGCRY fR. SHANNCN
Deputy District ALtorney
P. O. Box 30083

Eeno, NV 89520-3083
(775) 337-5700

ATTORNEYS FOR WASHOE COUNTY
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I
THE INSTANT LAWSUIT SHCULD BE DISMISSED
FOR FAILURE TO STATE A CLATM UPON
WHICH RELIEF CAN BE GRANTED
Motions to dismiss for failure to state a claim upon which
relief can be granted are governed by NRCP 12 (b) (5). In ruling
upon a motion to dismiss, the court is to construe the pleadings

liberally and draw every reasonable inference in favor of the

non-moving party. See Vacation Village wv. Hitachi America, 110

Nev. 481, 48B4, 874 P.2d 744, 746 (195%4). All factual
allegations of the complaint must be accepted as true. Capital

Mortgage Holding v. Hahn, 101 Nev. 314, 315, 705 P.2d 126

{1985} . A complaint will not be dismissed for failure to state a
claim "unless it appears beyond a doubt that the plaintiff could
prove no set of facts which, if accepted by the trier of fact,

would entitle him [or her] to relief." Edgar v. Wagner, 101 Nev.

226, 228, 699 P.2d 110, 112 ({(1985) (citing Conley v. Gibson, 355

UJ.5. 41, 45-46, 78 8.Ct. 99, 102, 2 L.Ed.2d 80. In this case,
as will he seen in.the following secticons of this wmotion,
plaintiff’s complaint fails to state a claim for which relief
can be granted.
T1
PLAINTIFF EAS FAILED TO EXHAUST
ADMINISTRATIVE REMEDIES

Plaintiff Village League to Save Incline Assets, Inc., a

fictitious organization that is not an owner of real propsrty in

Washoe County, Nevada, purports to bring a lawsuit on behalf of
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property owners, challenging methods utilized by the Washoe
County Assessor to assess real property at Incline Viilage and
Crystal Bay, Washoe County, Nevada. Clearly, as will he
discussed in the next section, this fictitious organization
lacks standing to bring the instant lawsudit and fails to qualify
as a member of its cown class of “owners of real property at
Incline Village and Crystal BRay . . .” Complaint for Declaratory
and Related Relief (hereinafter, “Complaint”), p. 2. The failure
to exhaust issue ghall be discussed first, hoﬁever, gince this
failure is fatal to the instant case even if an éppropriate
plaintiff were to be gubstituted for the inappropriate Village
League.

NRS Chapter 361 lays out a procedure for taxpayers to
follow to challenge actions by assessors or county boards of
equalization. Any person claiming overvaluation or excessive
valuation of its real or secured personal property “shall”
appear before the county board of egualization and submit proof
of his claim. NRS 361.355(1). Also see NRS 2361.3256(1):

An owner of property who believes that his property was

‘assessed at a higher wvalue than another property whose use

1s identical and whose locaticn is comparable may appeal

the assessment, on or before January 15 of the fiscal year
in which the assessment was made, to the county board of
equalization.

Any such party who is dissatisfied with the ruling of the
county board of equalizaticon may file an appeal with the state

board of equalization. NRS 361.360(1). The appeal must be

filed by March 10 fellowing the board of equalization’s ruling.
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NRS 361.360(1). No appeal to the gtate board shall be heard
“save upon the evidence and data submitted to the county board
of equalization, unless it is proven to the satisfaction of the
state board of egualization that it was impossgible in the
exercise of due diligence to have discovered or secured such
evidence and data in time to have submitted the same to the
county board of equalization . . .*

Only after appealing a valuation issue to the county and
state boards of equalization pursuant to the procedures
referenced above may a taxpayer seek redress in a court of law.
See NRS 361.410(1), which states, in pertinent part:

No taxpayer may be deprived of any remedy or redress in a

court of law relating to the payment of taxes, but all such

actions must be for redress from the findings of the state
board of equalization, and no action may be instituted upon
the act of a county assegsor or of a county board of
equalization or the Nevada tax commission until the state
board of equalization has denied complainant relief.

(emphagis added)

A taxpayver is further required to pay his taxes under
protest in order to commence suit. NRS 361.420. This statute
establishes a limitations period for bringing such a suit. See
NRS 361.420(3) :

Every action commenced under the provisiong of thisg section

must be commenced within 3 months after the date of the

payment of the last installment of taxes, and if not soc
commenced is forever barred. 1f the tax complained of is
paid in full and under the written protesgt provided for in
this section, at the time of the payment of the first
installment of taxes, suit for the recovery of the
difference between the amcunt paid and the amcunt claimed

tc be justly due must be commenced within 3 months after
the date of the full payment of the tax or the issuance of
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the decision of the state board of equalization denying

relief, whichever occcurs later, and if not sc commenced is

forever barred. '

{emphasis added)

To summarize, in order for a taxpayer to challenge an
agsesgor’s valuation of real property, the taxpayer must file
his appeal to the county board of equalization on or before
January 15 of the fiscal year in which the assegsment was made
and must then appeal the county board’s decision to the state
board of egualization, filing the appeal by March 10 of the same
year. Appeal to the state board and payment of the disputed
taxes under protest are conditions precedent to filing suit in
state court. Faillure to file guit within 3 months of the
mandatory payment of taxes under protést forever barsg gult in
district court. Plaintiff fails to allege completion of any of
these steps. Plaintiff, even if it were an owner of real
property, is thus “forever barred” from bringing this lawsuit.

The Nevada Supreme Court has confirmed on more than one
occasion that the failure to exhaust the administrative remedies
of review by the county and state boards of egqualization is

fatal to a civil lawsuit. See, e.g., First American Title Co.

v. State, 91 Nev. 804, 543 pP.2d 1344 (1975) :

[I]t would contravene the well-established rule that
administrative remedies must be exhausted prior to seeking
judicial relief. [citation]. The 'exhaustion doctrine' is
sound judicial policy. If administrative remedies are
pursued to their fullest, judicial intervention may become
unnecessary. Had appellant sought relief before the
respective boards of equalization, he may well have been
granted the relief he now seeks in the first instance by
judicial intervention.
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Alsc see County of Washoe v. Golden Road Motor Inn, Inc., 105

Newv. 402, 403, 777 P.2d 358 {(19%8%2), which put the mattexr
succinctly:.“Taxpayers must exhaust their administrative
remedies before seeking judicial relief.” Plaintiff’s failure
to allege the required exhaustion of administrative relief
results in a failure to state a claim fer which relief can be
granted. NRCP 12(b) (5}. The complaiﬁt must therefore be
dismissed. Since plaintiff is “forever barred” from seeking
relief in this forum, dismissal should be with prejudice.
111
PLAINTIFF LACKS STANDING
TO BRING THIS LAWSUIT
NRCP 17{a) states that “[elvery action shall be prosecuted
in the name of the real party in interest.” The real party in
interest to a challenge of an assessor’s valuation is clearly
identified in Chapter 361 as the real property owner who alleges
improper aésessment or valuation. See, e.g., NRS 381.356{1):
"An cwner of property who believes that hisg property was
assessed at a higher wvalue than another property whoge use is
identical and whose location is comparable may appeal the
assessment . . .& Plaintiff, which as noted above is a
fictional entity, does not allege that it owns any affected
pro?erty within Washoe County. In fact, the complaint may be
fairly read to indicate that the plaintiff deoes not own such
property. The complaint is carefully drafted to indicate that

members of plaintiff association, rather than the plaintiff

-7-
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itself, are property owners. See complaint, p. 2: “Plaintiff,
Village League to Save Incline Assets, Inc. (‘Village Leaque’),

is a nonprofit membership corpeoration organized and existing

under the laws of the State of Nevada, whose members own real

property at Crystal Bay or Incline Village, in Washoe County,
Nevada, and pay taxes on that property as assessed o
(emphasis added) Clearly, this plaintiff is not a real party in

interest lawsuit and thus lacks standing to bring this lawsuit.

See Deal v. 999 Lakeshore Ass’'n, 94 Nev. 301, 579 P.2d 775

(1978) :

NRCP 17(a} provides: "Every action shall be prosecuted in
the name of the real party in interest." In the absence of
any express statutory grant to bring suit on behalf of the
owners, or a direct ownership interest by the association
in a condominium within the development, a condominium
management asscociation does not have standing to sue as a
real party in interest. [citations] Only the owners of
coendeminiums have standing to sue for construction or
design defects to the common areas, since they must
eventually bear the costs of assessments made by the
assoclation.

Similarly, in this case it is the property owners themselves,

not the plaintiff associaticn, that has standing to gue gince

‘they must eventually bear the costs of the tax assessments.

Since the only plaintiff in this case lacks standing to bring
this lawsuit, the complaint fails to state a claim for which
relief can be granted and must be dismissed. Dismissal should
be with prejudice, since this plaintiff cannot correct its lack
of standing.

//

//
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PLAINTIFEF LACKS THE NECESSARY

“TYPICALITY” ELEMENT REQUIRED

TO REPRESENT THE ALLEGED CLASS

Although this case has been brought as a class action, it

cannot be so maintained. Among the requirements of a class
action is the requirement that a plaintiff be a member of the
class, with claims or defenses “typical of the claims or
defenses of the class.” NRCP 23(a). The complaint itself
states that the “plaintiff class consists of the owners of
approximately €713 parcels of real property at Inciine Village
and Crystal Bay, in Washoe County, Nevada . . .” Complaint, p.
3. Yet, as has been noted above, the complaint does not allege
that plaintiff Village T.eague is itself such a property owner.

The complaint makes clear that members of the agsociation,

rather than the asgssociaticn itgelf, own the real property at

dssue in this case. Complaint, p. 2. See A & M Supply Co. v,

Microsoft Corp., €54 N.W.2d 572, 558 {(2002):

The threshold question in any propoesed class action is
whether the proposed class representative is a member of
the class. "A plaintiff who cannot maintain the cause of
action as an individual ig not qualified to represent the
proposed class." [citation omitted]
Tt has already been demonstrated that plaintiff Village League
cannct maintain a cause of action as an individual since it is
not a property owner affected by the allegedly erroneocus
assessments. Plaintiff thus fails te share claimg typical of

the class. Amendment to name an appropriate member of the class

as a representative plaintiff would ke futile in this case
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since, as we have seen, no plaintiff can overcome the failure to
exhaust administrative remedies. Therefore, the appropriate
resclution of this cage is dismisgsal.
\Y
CONCLUSION

The named plaintiff is not a property owner aﬁd thus lacks
standing to bring this lawsuit. Furthermore, plaintiff is not a
member of the class of plaintiffs identified in the complaint
and therefore cannct represent plaintiffs. Finally, the
exclusive method set forth by statute to challenge errcneous
assessments has not been foliowed. Accordingly, this case mgst
be dismissed for failure to exhaust administrative remedies.
Deferndants therefore request that the court dismiss this case
with prejudice.

i
Dated this Eﬂ;ﬁ day of December, 2003.

RICHARD A. GAMMICK
District Attorney

P

GREGORY R 7 SHANNON
Deputy District Attorney
P. O. Box 30083

Reno, NV 85520-3083
{(775) 337-5700

ATTORNEYS FOR WASHOE COUNTY
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CERTIFICATE OF SERVICE BY MATL

Pursuant to NRCP 5(b), I certify that I am an employee of
the Office of the District Attorney of Washoe County, over the
age of 21 years and not a party to nor interested in the within
action. I certify that on this date, I deposited for mailing in
the U. S. Mails, with postage fully prepaid, a true and correct
copy of the foregecing Motion to Dismigs in an envelope addressed
to the following:

Suellen Fulstone, Esq.
Dale Ferguson, Fsqg.
Woodburn and Wedge

6100 Neil Road, Suite 500

Reno, NV 85511

Dated this ‘ﬂ*&aday of December, 2003.

s

; Y
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BRIAN SANDOVAL
Aftorney General
JOSHUA J. HICKS

‘Deputy Attorney General

100 North Carson Street

Nevada State Bar #6679 g o
Carson City, Nevada 89701-4717 '

¥ . s

Attorneys for State of Nevada, ex. rel.
Nevada Tax Commission and Nevada
Department of Taxation

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

VILLAGE [LEAGUE TO SAVE INCLINE
ASSETS, INC., a Nevada non-profit
corporation, on behalf of its members, and
others similarly situated,

Case No. CV03-06922
Plaintiff,
Dept. No. 10
VS,

STATE OF NEVADA on relation of its
DEPARTMENT OF TAXATION, the NEVADA
TAX COMMISSION, and the STATE BOARD
OF EQUALIZATION; WASHOE COUNTY:;
ROBERT MCGOWAN, ASSESSOR; BILL
BERRUM, WASHOE COUNTY TREASURER,

Defendants.

R I v L N S L

MOTION TO DISMISS AND JOINDER IN
STATE BOARD OF EQUALIZATION’S MOTION TO
DISMISS FIRST AND SECOND CLAIMS FOR RELIEF

COMES NOW Defendants, The State of Nevada, ex. rel. Nevada Tax Commission
(“Commission”) and Nevada Department of Taxation (“Department”), by and through its
counsel Brian Sandoval, Attorney General, by Joshua J. Hicks, Deputy Attorne.y General, and
hereby reque-sts this case be dismissed pursuant to NRCP 12(b)(5) for failure to state a claim
upen which relief may be granted, and for the reasons set forth in the State Board of
Iy
111
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Equalization’s Motion to Dismiss First and Second Claims for Relief. This motion is based

upon the following points and authorities and all papers and pleadings on file herein.

DATED this 29th day of December 2003.

BRIAN SANDOVAL
Attorney General

UA J. HICKS
Deputy Attorney General

Nevada State Bar #6679

100 North Carson Street

Carson City, Nevada 89701-4717
(775) 684-1233

(775) 684-1156 (f)

Attorney for the State of Nevada, ex. rel.
Nevada Tax Commission and Nevada
Department of Taxation
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POINTS AND AUTHORITIES

L BACKGROUND

This case involves a property tax dispute between a group of Lake Tahoe property
owners and the Washoe County Assessor. As discussed below, the Commission and
Department have no part in this dispute, and therefore no reason to be in this case.

Plaintiff apparently consists of a group of real property owners at Incline Village and
Crystal Bay, Nevada. (Complaint, 1 2). Individual property owners are not identified.’

Plaintiff apparently takes issue with property tax assessments made by Washoe County for
the 2003-2004 tax year, as well as with respect to property tax assessments for “an unknown
number of prior years.” (Complaint, ] 20). The Complaint fails to allege that Plaintiff or its
members availed themselves of the administrative remedies in place for challenges to
property tax assessments. See NRS 361.355-400.

Similarly, there is no allegation that either the Commission or the Department have
ever considered any of the property tax assessments at issue or taken any action with respect
to any of the property tax assessments at issue. Finally, the relief ultimately sought by Plaintiff
Is a tax refund, yet there is no allegatidn that any property taxes were collected by either the
Commission or Department, and there is no request for a refund from either the Commission
or the Department. (Complaint, 16-18).

il DISCUSSION
A. Standard for an NRCP 12(b)(5) Motion to Dismiss

NRCP 12(b)(5) states, in relevant part, that a case may be dismissed for “failure to
state a claim upon which relief can be granted.” In deciding a Rule 12(b)(5) motion to dismiss,
the Court “must construe the pleading liberally and draw every fair intendment in favor of the
[non-moving party].” Bratcher v. City of Las Vegas, 113 Nev. 502, 507, 937 P.2d 485, 489

(1997) (citations omitted). The factual allegations of the complaint must be accepted as true.

' A similar property tax challenge has been filed by Lake Tahoe property owners in the First Judicial District
Court, Case No. 03-01501A. A motion to dismiss was filed in that case by the Commission and Department and
is pending as of the date this motion was filed. As Plaintiffs in this case are unidentified, it cannot be determined
whether any individuals in this case are alsa plaintiffs in the First Judicial District case.

3 ~14-




Attorney General's Office

100 M. Carson Sireet
Carson City, Nevada 8970H-4717

11
12
13
14
15
16

17

Id., at 507. The complaint should only be dismissed if “it appears beyond a doubt that the
plaintiff could prove no set of facts, which, if accepted by the trier of fact, would entitle him [or
her] to relief.” /d., at 507 (citation omitted).

The decision to deny declaratory relief is a matter of the Court's discretion. Ef Capitan

Club v. Fireman’s Fund Insurance Co., 89 Nev. 65, 506 P.2d 426 (1973); NRS 30.080

B. The Complaint Fails to State a Claim Upon Which Relief can be Granted by
Either the Commission or the Department.

Plaintiff filed a complaint for declaratory relief pursuant to NRS 30.010-160.%
(Complaint, ] 1). As discussed below, neither the Commission nor the Department are proper
parties to this case. As such, declaratory relief against the Commission and Department is
mappropriate in this case.

In its complaint, Plaintiff makes five claims for relief. The first and second claims for
relief are alleged against all defendants. (Complaint, 1f] 12-42). The third, fourth and fifth
claims for relief are alleged against the “Washoe County Defendants” only. (Complaint, §[{|
43-61). Presumably the “Washoe County Defendants” does not include either the
Commission or the Department.

The first claim for relief essentially alleges that Plaintiff’s property tax assessments
were overvalued because the Washoe County Assessor improperly: used view classifications
(Complaint, ] 20); valued teardowns (Complaint, §] 21); used a “time-value” method
(Complaint, {] 22); determined “lineal footage” (Complaint, §] 23); and determined the value of
lake-front condominiums (Complaint, §[{] 24-25). There is no allegation that any of the
property tax assessments at issue were undertaken by either the Commission or the

Department.® Instead, the first claim for relief alleges that the Commission and Department

2 Typically, a taxpayer brings a claim for a property tax refund to the district court by filing either a complaint for 5
refund pursuant to NRS 361.420, or a petition for judicial review pursuant toc NRS 233B.130.

Property tax assessments in Nevada are made pursuant to a bifurcated scheme. Most property tax
assessments are made by the county assessor in the county where the property is located (commonly referred to
as "locally assessed properties”). NRS 361.260. Such assessments are the basis of this case. In certain other
situations, such as assessments of property straddling state or county lines or assessments of certain utilities,
the Department makes the property tax assessment (commonly referred to as “centrally assessed properties”).
NRS 361.320. Appeals of both focally assessed property taxes and centrally assessed property taxes are made

4. ~15-
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somehow “allow[ed] the use of an illegal assessment.” (Complaint, 1 27-29). The first claim
for relief requests a tax refund from Washoe County, but not from either the Commission or
the Department. (Complaint,  34).

The second claim for relief essentially alleges an unlawful disparity in property
valuation between Douglas and Washoe County. (Complaint, f 36). Plaintiff alleges that this
disparity is a result of the Department’s failure to "perform its statutory duty to ensure equal
and uniform assessments.” (Complaint, §] 38). The second claim for relief alleges no
improper action by the Commission whatsoever. In fact, the Commission is not even
mentioned in the second claim for relief. As with the first claim for relief, the second claim for
relief requests a tax refund from Washoe County, but not from either the Commission or the
Department. (Complaiht, 142).

Similarly, the Complaint is rife with allegations that the Waéhoe County Assessor either
violated existing statutes and regulations, or acted in excess of any authority granted pursuant
to existing statutes and regulations. However, there is no allegation that any statute or
regulation is invalid on its face. *

In sum, the only allegation against either the Commission or the Department is a theory
that the Commission or the Department somehow allowed the Washoe County Assessor to
make unequal and non-uniform property tax assessments of unidentified property owners.
Although this case is really about a request for a property tax refund, no refund request is
made from the Commission and the Department. As discussed below, a declaratory relief
acfion against the Commission and Department is improper with respect to the allegations of
this case.

1. Declaratory Relief is Improper in this Case.

Declaratory relief is a prophylactic remedy for situations where a violation of legal rights

is imminent. As explained by the Nevada Supreme Court:

to the State Board of Equalization. NRS 361.400; 361.403. Further, taxes collected from locally assessed
propertles are collected by the county in which the property was located, NRS 361.475; 361.480; 361.755.

Generally the Commission has the authority to enact regulations pertaining to Nevada taxes, including property
taxes. In this case, there is no challenge to the validity of any regulation. Instead, Plaintiffs’ allege that existing
regulations were applied incorrectly by the Washoe County Assessor.

5. ~16-
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It [declaratory relief] was a defect of the judicial procedure which developed
under the common law that the doors of the court were invitingly opened to a
plaintiff whose legal rights had already been viotated, but were rigidly closed
upon a party who did not wish to violate the rights of another nor to have his own
rights violated, thus compelling him, where a controversy arose with his fellow, to
run the risk of a violation of his fellow's rights or to wait until the anticipated
wrong had been done to himself before an adjudication of their differences could
be obtained. Thus was a penalty placed upon the party who wished to act
lawfully and in good faith which the statute providing for declaratory relief has
gone far to remove.

Kress v. Corey, 65 Nev. 1, 35-36, 189 P.2d 352 (1948} (citation omitted). For example,
declaratory relief is commonly sought in contract and will disputes, where one party seeks to
clarify its legal obligations before acting and thus exposing itself to a possible breach of
contract lawsuit. See NRS 30.040-060.

The scope of declaratory relief in Nevada is set forth in NRS 30.030. That statute
provides, in relevant part, that courts of record “shall have power to declare rights, status and
other legal relations . . .". NRS 30.030. The Nevada Supreme Court set forth four

requirements that must be present before a party can obtain declaratory relief:

The requisite precedent facts or conditions which the courts generally hold must
exist in order that declaratory relief may be obtained may be summarized as
follows: (1) there must exist a justiciable confroversy; that is to say, a
controversy in which a claim of right is asserted against one who has an interest
in contesting it; (2) the controversy must be between persons whose interests
are adverse; (3) the party seeking declaratory relief must have a legal interest in
the controversy, that is to say, a legally protectible interest; and (4) the issue
involved in the controversy must be ripe for judicial determination.

Kress, 65 Nev. at 26. As discussed below, none of these requirements exist in this case.

a. A Justiciable Controversy

A justiciable controversy must be based on a certain set of facts, and not upon
hypothetical future events. As explained by the Nevada Supreme Court in Cox v. Glenbrook

Co., 78 Nev. 254, 371 P.2d 647 (1962):

[E]very judgment following a trial upon the merits must be based upon the
evidence presented; it cannot be based upon an assumption made before the
facts are known or have come into existence . . . [Flactual circumstances which
may arise in the future cannot be fairty determined now. As to this phase of the
case we are asked to make a hypothetical adjudication, where there is presently
no justiciable controversy, and where the existence of a controversy is
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dependent upon the happening of future events. A declaratory judgment should
deal with a present, ascertained or ascertainable state of facts . . .

id., 78 Nev. at 266-68 (citation omitted).

As discussed above, the only allegation against the Commission and Department is
that both entities somehow allowed unequal and non-uniform property tax assessments by the
Washoe County Assessor. This allegation necessarily depends on a determination that the
property tax assessments made by the Washoe County Assessor were in fact unequal and
non-uniform. That determination has not been made, and likely will not be made for some
time. Assuming Plaintiff's prevail against the Washoe County Assessor, then and only then
would there be even the possibility of a justiciable controversy between Plaintiff and the
Commission and Department on the theory alleged. See Knittle v. Progressive Casualty
Insurance Co., 112 Nev. 8, 10-11, 908 P.2d 724 (1996) (affirming the dismissal of a
declaratory relief action where an insurance company denied its policy holder’s request for
indemnification before the policy holder suffered a judgment in an underlying tort action); Doe
v. Bryan, 102 Nev. 523, 525, 728 P.2d 443 (1986) (affirming the dismissal of a declaratory
relief action premised on the possibility of a future criminal arrest, and stating that “litigated
matters must present an existing controversy, not merely the prospect of a future problem.”).

Because there is no justiciable controversy between Plaintiff and either the
Commission or the Department, declaratory relief is inappropriate and Plaintiff's complaint
should be dismissed for failure to state a claim upon which relief may be granted.

b. Adverse Interests

As discussed earlier, neither the Department nor the Commission had any involvement
in the assessments at issue. Moreover, even if Plaintiff properly challenged the assessments
via its administrative remedies (see footnote 2, supra), neither the Commission nor the
Department would have been involved. This case is a tax dispute between a group of
Washoe County property owners and the Washoe County Assessor. The adverse interests lie
between those parties. The claim that the Commission and Department somehow allowed
unequal and non-uniform property tax assessments is peripheral to the main issue alleged by

Plaintiff — whether the property tax assessments made by the Washoe County Assessor were
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lawful. As such, there are no sufficient adverse interests between the Plaintiff and the
Commission and Department to justify a declaratory relief action and dismissal is appropriate

for this reason as well.

C. A Legally Protectible Interest

Whether a party has a legally protectible interest for purposes of a declaratory relief
action has been narrowly defined by the Nevada Supreme Court. See Wells v. Bank of
Nevada, 90 Nev. 192, 197-98 522 P.2d 1014 (1974) (precluding persons without rights, duties
or obligations under a contract from seeking declaratory relief with respect to that contract).

Here, Plaintiff does not have a legally protectible interest with respect to the
Commission or the Department. As discussed earlier, Plaintiff takes issue with certain
property tax assessments made by the Washoe County Assessor. The Commission and the
Department took no action with respect to those assessments. Indeed, Plaintiff recognizes
such and specifically limits any request for a refund as from Washoe County only. (Complaint,
1134, 42). Moreover, had Plaintiff utilized its administrative remedies to challenge the
assessments, the Commission and Department would not have been involved in any
administrative proceedings. (See footnote 2, supra). Because the Commission and the
Department are not proper parties in taxpayer challenges to property tax assessments made
by county tax assessors such as the Washoe County Assessor, Plaintiff has no legally
protectible interest that can be enforced against the Commission or Department in a
declaratory relief action. Accordingly, dismissal of this case is appropriate.

d. Ripeness

Ripeness is similar to the requirement that a justiciable controversy exist. See Black’s
Law Dictionary, 923 (6™ Ed. Abgd. 1991) (defining “ripeness doctrine” in part, by stating that
“[tlhe question in each case is whether there is a substantial controversy, between parties
having adverse legal interests, of sufficient immediacy and reality to warrant the issuance of a
declaratory judgment.”); Cox, 78 Nev. at 268 (“A declaratory judgment should dea! with a
present, ascertained or ascertainable set of facts.”) (citation omitted).
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As discussed in detail in section 1(B)(1)(a) of this motion, Plaintiff's allegations against
the Commission and the Department are premised on a determination that the Washoe
County Assessor acted unlawfully - a determination which has yet to be made. Even if such a
determination were made, Plaintiff's allegations against the Commission and Department
require at the least some kind of proof that the Commission and Department somehow failed
in their statutory obligations. Because Plaintiff's claims against the Commission and
Department are dependent on future events, they are not ripe at this time and declaratory
relief is therefore inappropriate. (See section [I(B)(1)(a), supra).

C. Joinder in the State Board of Equalization’s Motion to Dismiss.

The Commission and the Department hereby join in the argument advanced by the
State Board of Equalization in section iil(B) of its Motion to Dismiss First and Second Claims
for Relief.

lll. CONCLUSION

This case is simply a tax dispute between Plaintiff and the Washoe County Assessor.
The Commission and the Department were not involved in the tax assessments at issue. Any
allegation that the Commission or Department somehow allowed unequal and non-uniform
property tax aésessments by the Washoe County Assessor is pure conjecture and is no{
actionable by way of Plaintiff's complaint for declaratory relief. Moreover, Plaintiff failed to
exhaust their administrative remedies to challenge a property tax assessment. Accordingly,
/11
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this case should be dismissed for failure to state a claim pursuant to NRCP 12{(b)(5) and also

for a lack of subject matter jurisdiction.

4
DATED this T 1 day of December 2003.

BRIAN SANDOVAL
Attorney General

4 44

J A J. HICKS
eputy Attorney General
Nevada State Bar #6679
100 North Carson Street
Carson City, Nevada 89701-4717
(775) 684-1233
(775) 684-1156 (f)

Attorneys for the State of Nevada, ex. rel.
NevadaTax Commission and
Nevada Department of Taxation
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BRIAN SANDOVAL
Attorney General
GREGORY L. ZUNINO

{ Senior Deputy Attorney General

Nevada State Bar #4805 P |
100 North Carson Street R :»Ll\._fzk y.
Carson City, Nevada 89701-4717 ’ A
Attorney for State of Nevada, ex. rel.

the State Board of Equalization

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

VILLAGE LEAGUE TO SAVE INCLINE
ASSETS, INC., a Nevada non-profit
corporation, on behalf of its members, and
others similarly situated,

Case No. CV03-06922
Plaintiff,
Dept. No. 10
VS,

STATE OF NEVADA on relation of its
DEPARTMENT OF TAXATION, the NEVADA
TAX COMMISSION, and the STATE BOARD
OF EQUALIZATION; WASHOE COUNTY:;
ROBERT MCGOWAN, ASSESSOR; BILL
BERRUM, WASHOE COUNTY TREASURER,

Defendants.

e N S e e e e et e e S Sl Sl e et i e

STATE BOARD OF EQUALIZATION’S MOTION
TO DISMISS FIRST AND SECOND CLAIMS FOR RELIEF

COMES NOW the defendant, the State of Nevada, ex. rel. the State Board of
Equalization (the “Board”), by and through its counsel, Brian Sandoval, Attorney General, by
Gregory L. Zunino, Senior Deputy Attorney, and moves the Court for an order dismissing the
plaintiff's complaint on the ground that the Court lacks subject matter jurisdiction aver the
complaint. If the Court determines that it has subject matter jurisdiction over the complaint,
then the Board moves the Court, pursuant to NRCP 12(b)(5). for an order dismissing the
plaintiff's claims against the Board, specifically those claims that the plaintiff has characterized

as its first and second claims for relief. The plaintiff has failed to state, either by way of its first
-1- -23-
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or its second claim for relief, an actionable claim against the Board. This motion is based

upon the following points and autharities and all papers and pleadings on file herein.

DATED this 29th day of December 2003.

BRIAN SANDOVAL
Attorney General

By:

a9

GREGOR ] ZUNIN

Senior Deputy Attorney General
Nevada State Bar #4805

100 North Carson Street

Carson City, Nevada 89701-4717
(775) 684-1223

(775) 684-1156 (f)

Attorney for the State of Nevada, ex. rel.
The State Board of Equalization
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POINTS AND AUTHORITIES

I. SUMMARY OF CASE

This case is a dispute over the assessment of real property taxes. The plaintiff, a
group of Lake Tahoe property owners calling themselves the Village League to Save Incline
Assets, Inc. (the “Village League”), takes issue with the methodologies by which the Washoe
County Assessor (the “Assessor”) has determined the taxable values of parcels of real
property located at Incline Village and Crystal Bay in Washoe County. (Complaint, §{ 1 & 2).
As discussed below, the State Board of Equalization (the “Board”) has presumably had no
involvement in the dispute, and therefore has no reason to be named in this suit.!

The Village League purportedly consists of a group of persons with homes at Incline
Village and Crystal Bay, Nevada. (Complaint, § 2). The Village League has not identified its
individual members. The Village League disputes property tax assessments for the tax year
2003-2004, as well as the assessments for “an unknown number of prior years.” (Complaint,
1120). The Village League fails to allege that its members at any time exercised their rights to
challenge the assessments in accordance with the process spelled out in chapter 361 of the
Nevada Revised Statutes (NRS). The Village League fails to allege that its members at any
time presented their grievances to the Board for review or adjudication. See NRS 361.360
and NRS 361.400.

In short, the Village League’s reasons for naming the Board as a defendant in this
lawsuit remain a mystery. Indeed, the Board is specifically mentioned in only five paragraphs
of the Village League’s complaint, (Complaint, ] 1, 4, 27, 39 & 40). The Village League's
ctaims against the Board, namely those characterized as the first and second claims for relief,
apparently find their genesis in the Board’s alleged unlawful state of mind. (Complaint, Y 31

& 41). In other words, the Board has apparently been named as a defendant in this lawsuit

' A group of property owners with homes at Incline Village and Crystal Bay filed a simitar challenge in the First
Judicial District Court (Case No. 03-01501A). Since the Village League has not identified its members, one
cannot determine whether any of the members of the Village League are also plaintiffs in the case pending
before the First Judicial District Court. The Board did, in fact, address the disputes at issue in the case pending
before the First Judicial District Court.
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because of what the Board may or may not believe about the propriety of the appraisal
methodologies employed by the Assessor. (Co'mplaint, T 31 & 41).
Il. OVERVIEW OF NEVADA’S PROPERTY TAX SYSTEM

County assessors are required to appraise “all real property at least once every five
years." NRS 361.260(6). The assessors are required to “establish standards for
appraising . . . land [and] consider comparable sales of land before July 1 of the year before
the lien date.” NRS 361.260(7). “[T]he lien attaches on July 1 of the year for which taxes are
levied.” NRS 361.450(2). “In making [an] appraisal . . . of land [assessors are to use] mérket
data [unless it] is not available.” NAC 361.118. Appraisals of improvements, other than rural
buildings, are to be based upon construction costs set forth in the Marshall & Swift cost
manuals. NAC 361.128.

“The computed taxable value [of land and improvements] must not exceed its full cash
value.” NRS 361.227(5). “Full cash value” is defined as “the most probable price which
property would bring in a competitive and open market under all conditions requisite to a fair
sale.” ' NRS 361.025. In determining whether the taxable value of a property exceeds its full
cash value, and assessor may use, as applicable, one or more of the following methods: (1)
an analysis of comparative sales; (2) a summation of land and improvement values; and {3) a
capitalization of the income generated by the use of the property. NRS 361 227(5). Ifthe
taxable value of a property exceeds its full cash value, the taxable value must be reduced
accordingly. Id. If the land is properfy valued, then the reduction must be applied to the
improvements. NAC 361.131.

When the assessor has completed his work, the taxpayer may appeal to the County
Board of Equalization, which is required to “make an independent determination of the
valuation of the property assessed.” NAC 361.627. If the taxpayer is aggrieved by the
decision rendered by the County Board of Equalization, the taxpayer may appeal to the State
Board of Equalization. NRS 361.360. If the taxpayer is thereafter aggrieved by a decision of
the State Board of Equalization, the taxpayer may appeal the decision to the District Court.

NRS 361.420. Unless the taxpayer alleges that his property is exempt from taxation, that he
4 —26-
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is not the owner of the property, or that more than one county has assessed the property, the
District Court must confine its review to the record before the State Board of Equalization. id.
. ARGUMENT
A. The Standard for an NRCP 12(b)(5) Motion to Dismiss.
NRCP 12(b)(5) states, in relevant part, that a case may be dismissed for “failure to
state a claim upon which relief can be granted.” In deciding a Rule 12(b)(5) motion to dismiss,
the Court "must construe the pleading liberally and draw every fair intendment in favor of the

[non-moving party]." Bratcher v. City of [ as Vegas, 113 Nev. 502, 507, 937 P.2d 485, 489

(1997) (citations omitted). The factual allegations of the complaint must be accepted as true.
Id., at 507. The complaint should only be dismissed if “it appears beyond a doubt that the
plaintiff could prove no set of facts, which, if accepted by the trier of fact, would entitle him [or
her] to relief.” Id., at 507 (citation omitted).

The decision to deny declaratory relief is a matter of the Court's discretion. El Capitan
Club v. Fireman’s Fund Insurance Co., 89 Nev. 65, 506 P.2d 426 {1973); NRS 30.080.

B. The Exhaustion Requirement.

The Village League has filed a complaint for declaratory relief pursuant to NRS 30.010-
160. (Complaint, [ 1). Since the members of the Village League have failed to exhaust their
administrative remedies with respect to the real property assessments at issue in this case,
they have deprived the Court of subject matter jurisdiction over the Village League’s

complaint. County of Washoe v. Golden Road Motor Inn, Inc., 105 Nev. 402, 403, 777 P.2d

358 (1989)(holding that “[tlaxpayers must exhaust their administrative remedies before
seeking judicial relief.”). There are only two exceptioné to the exhaustion requirement noted in

the Golden Road case. In Malecon Tobacco, LLC. v. Department of Taxation, the Nevada

Supreme Court explained the exhaustion requirement as fallows:

Ordinarily, before availing oneself of district court relief from an agency decision,
one must first exhaust available administrative remedies. Two exceptions exist
to the exhaustion requirement. First, this court has discretion not to require
exhaustion when the issues "retate solely to the interpretation or constitutionality
11
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of a statute." Second, exhaustion is not required when a resort to administrative
remedies would be futile.

__Nev. 53 P.3d 474, 475-76 (2002)(citations omitted).

Clearly, the first exception to the exhaustion requirement does not apply to the Village
League’s complaint. The Village League has alleged that the Board, the Assessor and others
have neglected to adhere to and/or recognize certain unidentified mandates set forth in the
“approved and published regulations adopted by the Nevada Tax Commission to govern
county assessors in the valuation of property for ad valorem tax purposes.” (See, e.g.,
Complaint, Y] 20, 21, 22, 23, 24 & 26). The Village League has not alteged that the
regulations are unconstitutional, or that any statute is unconstitutional.

In a nutshell, the Village League would ask the Court to interpret the Nevada Tax
Commission’s regulations in such a manner as to preclude the Assessor from exercising any
discretion whatsoever in determining the value of land at Incline Village and Crystal Bay. In
other words, the Village League would insist that the Assessor refrain from applying basic
appraisal methodologies in order to make sense of outdated and often limited market data
concerning sales of unimproved parcels at Incline Village and Crystal Bay (of which there are
very few). The Village League's claims, therefore, require that the Court not only interpret the
Tax Commission's regulations, but determine whether the Assessor's appraisal practices
comport with the spirit and intent of the regulations. In other words, the claims present mixed
questions of law and fact such that they must first be pursued by way of the administrative

process. Malecon, Nev. 59 P.3d at 476.

Although the Village League alleges that it would be futile to pursue administrative
remedies, it offers no concrete explanation as to why it would be futile to pursue administrative
remedies. (Complaint, §j 32). The Village League suggests that its members were somehow
misled by the Assessor's alleged failure to “disclose its use of . . . illegal assessment
methods.” (Complaint, § 32). However, this allegation is irrelevant for purposes of determining
whether the members of the Village League should have pursued available administrative

remedies. Notwithstanding their rhetoric about unlawful assessment methodology, the

-6- -28-
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members of the Village League are essentially challenging the taxable values that have been
assigned to their properties. At the core of their complaint is the fundamental premise that
their properties have been overvalued for tax purposes.

If the properties have indeed been overvalued for tax purposes, then the members of
the Village League should have recognized this from the moment they received their
assessment notices in the mail. If the members of the Village League were convinced that the
Assessor had overvalued their properties, they should have requested an explanation from
the Assessor when they received their assessment notices in the mail. The Village League
has not alleged that its members ever requested such an explanation. It is absurd for the
Village League to suggest that the Assessor was obligated to explain to each and every
property owner, in the absence of a request for an explanation, the methodologies by which
the Assessor appraised the properties at Incline Village and Crystal Bay.

Of course, the Village League further suggests that some or all of the key players in the
administrative process may be inclined to agree with the Assessor’s interpretation and
application of the existing statutes and regulations concerning land valuation.? (Complaint, ¥
31 & 41). These bare allegations, however, do not set forth an adequate basis upon which to
excuse the failure to exhaust administrative remedies. “The purposes underlying the
exhaustion doctrine include the opportunity for the agency to exercise its discretion and
expertise and the opportunity to make a record for the district court to review.” In re Steele,
799 F.2d 461, 466 (9" Cir. 1986) (emphasis in original). Administrative review is not futile if

the plaintiff's allegations of bias are purely speculative. United States v. Litton Industries, Inc.,

462 F.2d 14, 18 (9" Cir. 1972).

In summary, the Village League seeks to bypass the administrative process on the
theory: (1) that the Assessor did not come forward with an explanation of his appraisal
methodologies at the time he issued assessment notices (Complaint, § 32); and (2) that the

adjudicating agencies may tend to agree with the Assessor’s interpretation of the law

? The Village League is currently lobbying the Nevada Tax Commission to adopt new and/or amanded
regulations governing appraisal practice and valuation methodology. Indeed, the regutatory and legislative
processes provide the only appropriate forum in which to raise the claims at issue in this case.

7. —2g—
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(Complaint, 11 31 & 41). If every taxpayer were allowed to bypass the administrative process
on this theory, the dispute resolution system would completely unravel. The administrative
process is what enables the state and its agencies to manage the sheer volume of disputes
that arise in the area of taxation. The Village League has failed to allege with adequate
specificity the grounds upon which its members should be excused from exhausting their
administrative remedies. Accordingly, the Court lacks subject matter jurisdiction over the
Village League’s complaint.

C. The Alleged Grounds for Declaratory Relief.

Assuming, for purposes of argument, that the members of the Village League are not
required to exhaust their administrative remedies, they have nevertheless failed to state a
claim upon which relief can be granted. In the complaint, the Village League makes five claims
for relief. The first and second claims for relief are alleged against all defendants. (Complaint,
11 12-42). The third, fourth and fifth claims for relief are alleged against the “Washoe County
Defendants” only. (Complaint, {[ff 43-61). Presumably, the Village l.eague does not include
the Board among the “Washoe County Defendants.”

The first claim for relief alleges, in summary, that the members of the Village League
own properties that were improperly valued because the Assessor: (1) used view
classifications to determine the taxable values of properties having views of Lake Tahoe
(Complaint, ] 20); (2} considered market data, including sales of improved properties, to
determine the taxable value of land at Incline Village and Crystal Bay (Complaint, § 21); (3}
used a “time-value” method in order to interpret market data (Complaint, § 22); (4) calculated
the “lineal footage” of lake front properties as a factor in determining the taxable values of
such properties (Complaint, 1] 23); and (5) used market data, including sales of single-family
residential properties, o determine the taxable values of condominiums (Complaint, ] 24-
25).
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In its first claim for relief, the Village League fails to allege that the Board determined or
computed the taxable values assigned to the properties in question.® The Village League
fails to allege that its members at any point in time sought relief from the Board, or ever
requested the Board to review a decision rendered by the County Board of Equalization.
Instead, in its first claim for relief, the Village League alleges that the Board, among others,
“consider the use by the Washoe County Assessor's office of these illegal assessments [sic]
methods to be valid and tawful.” (Complaint, ] 31). In short, the Village League’s first claim for
relief is premised entirely upon the notion that the Board possesses an unlawful state of mind.
The Village League fails to explain how the Board’s state of mind, w-ithout some action or edict
on its part, gives rise to a cause of action for declaratory relief. Perhaps such an explanation
will be forthcoming in the form of an opposition to this motion.

Atany rate, in its second claim for relief, the Village League alleges an unlawful
disparity in property valuation between Douglas and Washoe County. (Complaint, § 36). The
Village League suggests that this dispatrity is a result of the Board’s failure “to equalize the
taxable value of similarly situated property at Lake Tahoe in Douglas and Washoe Counties
for the tax year 2003/2004 and prior tax years.” (Complaint, 40). The Village League fails,
however, to allege that its members ever brought any of the alleged inequalities to the Board’s
attention, or sought some form of relief from the Board, such that the Board could properly be
named as a party to the alleged “actual controversy” in this case. (Complaint, § 41). The
Village League seems to suggest that the “actual controversy” arises from an alleged breach
of a general duty to “review the tax rolls of the various counties and equalize the taxable value

of the properties reflected on such roll.” (Complaint, § 37).

3 Property tax assessments in Nevada are made pursuant to a bifurcated scheme. Most property tax
assessments are made by the county assessor in the county where the property is located (commonly referred to
as "locally assessed properties”). NRS 361.260. Such assessments are the basis of this case. In certain other
situations, such as assessments of property straddling state or county lines or assessments of certain utilities,
the Department makes the property tax assessment (commonly referred to as “centrally assessed properties™.
NRS 361.320. Appeals of both locally assessed property taxes and centrally assessed property taxes are made
to the State Board of Equalization. NRS 361.400; 361.403. Further, taxes collected from locally assessed
properties are collected by the county in which the property was located. NRS 361.475; 361.480: 361.755.

-9- | -31-
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D. The Board’s Alleged Breach of a Generic Duty To Review Tax Rolls Does Not
Give Rise to a Cause of Action for Declaratory Relief.

The Board is a quasi-judicial body existing as part of the executive branch of the state
government. See NRS 361.375. The Board's duties and functions are specifically defined by
the Legisiature. The Board possesses no powers that are not specifically conferred upon it by

statute. See Clark County School District v. Clark County Classroom Teachers Association,

115 Nev. 98, 102, 977 P2d 1008, 1010 (1999). Consequently, the Board performs its duties
and functions, and exercises its powers, only within the context of the adjudication process
described in chapter 361 of the NRS. The Board has no general authority or jurisdiction to
directly control, dictate or orchestrate the conduct of the county assessors. See, e.g., NRS
361.372 through NRS 361.435, inclusive. Rather, the Board's influence over the county
assessors is wielded through its adjudication of contested cases involving challenged
assessments. See NRS 361.360 and NRS 361.400.

Although the Village League has alleged in general terms that the Board has failed to
equalize the taxable values of properties located in Douglas and Washoe Counties, the
Village League has neglected to allege that its members properly challenged the assessments
at issue in this case. Consequently, the Village League has failed to articulate any case or
controversy that would give rise to a cause of action against the Board for declaratory relief. If
the Board was not even afforded the opportunity to rectify the alleged inequalities, the Board
can hardly be said to have embroiled itself in an actionable case or controversy. The Village
League’s cause of action against the Board is apparently premised upon the ridiculous notion
that the Board, consisting of five part-time appointees, has an obligation to sua sponte
address all of the inequities inherent in a system of mass appraisal and tax assessment.

An action for declaratory relief is a prophylacﬂc remedy designed to address situations
where a violation of legal rights appears imminent. As explained by the Nevada Supreme

Court:

It [declaratory relief] was a defect of the judicial procedure which developed
under the common law that the doors of the court were invitingly opened to a
plaintiff whose legal rights had already been violated, but were rigidly closed

-10- -39-
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upon a party who did not wish to viclate the rights of another nor to have his own
rights violated, thus compelling him, where a controversy arose with his fellow,
to run the risk of a violation of his fellow's rights or to wait until the anticipated
wrong had been done to himself before an adjudication of their differences could
be obtained. Thus was a penalty placed upon the party who wished to act
lawfully and in good faith which the statute providing for declaratory relief has
gone far to remove.

Kress v. Corey, 65 Nev. 1, 35-36, 189 P.2d 352 (1948) (citation omitted). For example,

declaratory refief is commonty sought in contract and will disputes, where one party seeks to
clarify its legal obligations before actiﬁg and thus exposing itself to a possible lawsuit for
breach of contract. See NRS 30.040-080.

The scope of declaratory relief in Nevada is set forth in NRS 30.030. That statute
provides, in relevant part, that courts of record “shall have power to declare rights, status and
other legal relations . . . .” NRS 30.030. The Nevada Supreme Court set forth four

requirements that must be present before a party can obtain declaratory relief:

The requisite precedent facts or conditions which the courts generally hold must
exist in order that declaratory relief may be obtained may be summarized as
follows: (1) there must exist a justiciable controversy; that is to say, a
controversy in which a claim of right is asserted against one who has an interest
in contesting it; (2) the controversy must be between persons whose interests
are adverse; (3) the party seeking declaratory relief must have a legal interest in
the controversy, that is to say, a legally protectible interest; and (4) the issue
involved in the controversy must be ripe for judicial determination.

Kress, 65 Nev. at 26. As discussed below, the Village League’s complaint fails to satisfy any
of four requirements noted above.

1.  There is no Justiciable Controversy between the Village League and the Board.

A justiciable controversy must be based on a certain set of facts, and not upon

hypothetical future events. As explained by the Nevada Supreme Court in Cox v, Glenbrock

Co., 78 Nev, 254, 371 P.2d 647 (1962):

[Elvery judgment following a trial upon the merits must be based upon the
evidence presented. it cannot be based upon an assumption made before the
facts are known or have come into existence . . . . [Flactual ¢circumstances
which may arise in the future cannot be fairly determined now. As to this phase
of the case we are asked to make a hypothetical adjudication, where there is
presently no justiciable controversy, and where the existence of a controversy is
{11
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dependent upon the happening of future events. A declaratory judgment should
deal with a present, ascertained or ascertainable state of facts . . . .

Id., 78 Nev. at 266-68 (citation omitted).

As noted above, the Village League has alleged in general terms that the Board failed
to equalize the values of properties in Douglas and Washoe Counties. However, to maintain a
cause of action against the Board for declaratory relief, the Village League must also allege
that the Board is somehow poised to violate the rights of the Village League or its members.
The Board cannot possibly violate the rights of the Village League, or its members, if it was
never even afforded an opportunity to review and act upon the assessments at issue in this
case.

Naturally, the Board could conceivably viclate the rights of the Village League, or its
members, at some point in the future if it were ever called upon to adjudicate a contested case
invelving one or more of the members of the Village League. However, such speculative

notions hardly give rise to a claim for declaratory relief. See Knittle v. Progressive Casualty

Insurance Co., 112 Nev, 8, 10-11, 908 P.2d 724 (1996) (affirming the dismissal of a

declaratory relief action where an insurance company denied its policy holder's request for
indemnification before the policy holder suffered a judgment in an underlying tort action); Doe
v. Bryan, 102 Nev. 523, 525, 728 P.2d 443 (1986) (affirming the dismissal of a declaratory
relief action premised on the possibility of a future criminal arrest, and stating that “litigated
matters must present an existing controversy, not merely the prospect of a future problem.”).
Therefore, since there is no justiciable controversy between the Village League and the
Board, declaratory relief is unavailabie. The Village League’s claims against the Board should

be dismissed for faifure to state a claim upon which relief may be granted.

2. The Village League and the Board Do Not Have Adverse Interests.

As previously noted, the Village League has not alleged that the Board ever reviewed
or acted upon the assessments at issue in this case. Indeed, the Village League essentially
admits that neither the League nor its members followed the administrative process for

seeking relief from the assessments. (Complaint, § 32). if there exists an administrative

-12- -34—
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process for adjudicating a dispute over taxes, the taxpayer must follow that process. County

of VWashoe v. Golden Road Motor Inn, Inc., 105 Nev. 402, 403, 777 P.2d 358 {1989) (holding

that “[t]axpayers must exhaust their administrative remedies before seeking judicial review.")
Here, the Village League did not follow the administrative process. Accordingly, the Village
League gave the Board no opportunity to take up a position that is adverse 1o the Village
League’s interest or that of its members. Quite simply, the Village League and the Board do
not have adverse interests because the Board has neither rendered, nor is it about to render,
a decision against the Village League or its members.

3. The Village League Does Not Have Leqgally Protectible Interest.

The Nevada Supreme Court has narrowly defined the circumstances under which a
party will be deemed to have a legally protectible interest such that the party can maintain an

action for declaratory relief. See Wells v. Bank of Nevada, 90 Nev. 192, 197-198, 522 P.2d

1014 (1 874) (precluding persons without rights, duties or obligations under a contract from
seeking declaratory relief with respect to that contract). The Village League does not have a
legally protectible interest in the outcome of an alleged dispute involving the assessment of
property taxes at Incline Village. In fact, the Village League does not own the real property
that is the subject of the Assessor’s alleged unlawful assessments. (Complaint, € 2). Rather,
its members own the real property in question. Although the Village League's moniker
indicates that its purpose is to “Save Incline Assets,” its name and/or its mission to prosecute
this lawsuit does not alone suffice to create a legally protectible interest in an alleged dispute
over real property taxes. See id.

4. An Action Against the Board for Declaratory Relief is Not Ripe for Review.

The requirement that a claim for a declaratory judgment be ripe for review is similar to
the requirement that the claim amount to a justiciable controversy. See Black's Law
Dictionary, 923 (6" Ed. Abgd. 1991) (defining “ripeness doctrine” in part, by stating that “[tlhe
question in each case is whether there is a substantial controversy, between parties having
adverse legal interests, of sufficient immediacy and reality to warrant the issuance of a

declaratory judgment.”); Cox, 78 Nev. at 268 (“A declaratory judgment should deal with a
-13- -35-
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present, ascertained or ascertainable set of facts.”) (Citation omitted.) As discussed in detail
in section H(D)(1) of this motion, the Village League’s claims against the Board are premised
upon the aflegation that the Assessor improperly assessed taxes against properties belonging
to the Village League's members.

However, the Board has yet to address the question of whether the Assessor
improperly assessed taxes against the properties at issue in this case. Indeed, the Board will
not have occasion fo address this question until it is presented with an appeal from a decision
of the Washoe County Board of Equalization. See NRS 361.360 and NRS 361.400. The
Village L.eague’s complaint would suggest that it has no plans to file such an appeal at
anytime in the near future. To the contrary, the Village League’s complaint would suggest that
it expects this Court to usurp the role of the Board with respect to the equalizaticn of real
property in the state. (Complaint, §132). The Court’s proper role, however, is {o review
decisions that are rendered by the Board, not to substitute its judgment for that of the Board

with respect to matters within the Board’s competence and expertise. Washoe County v. John

A. Dermody. Inc., 99 Nev. 608, 612, 668 P.2d 280, 282 (1983).

IV. CONCLUSION

This case presents a garden-variety dispute over the assessment of real property
taxes. Consequently, chapter 361 of the NRS governs the manner by which the parties must
adjudicate the dispute. Chapter 361 of the NRS specifically sets forth the administrative
remedies available to the members of the Village League. The members of the Village
League have failed to exhaust those administrative remedies. Consequently, they have
deprived the Court of subject matter jurisdiction over the Village League’s complaint.
{11
f1
{11
{11
Iy
{11

-14- ' "‘36""




Attorney General's Office

100 N. Carson Street
Carson City, Nevada 89701-4717

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Furthermore, even if the members of the Village League are not required to exhaust their
administrative remedies, the Village League has failed to state a claim against the Board upon

which relief can be granted.

DATED this 29th day of December 2003.

BRIAN SANDOVAL
Attorney General

A
oLl
By: L ol ¥ e

yd
GREGORY LfZUNINQ,
Senior Deputy Attorney General
Nevada State Bar #4805
100 North Carson Street
Carson City, Nevada 89701-4717
(775) 684-1223
(776) 684-1156 (f)

Attorney for the State of Nevada, ex. rel.
The State Board of Equalization
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| hereby certtify that | am an employee of the Office of the Attorney General, State of
Nevada, and that on the 29th day of December 2003, | served a copy of the foregoing
MOTION TO DISMISS via hand delivery by way of Reno/Carson Messenger Service to the
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following:

Suelien Fulstone, Esq.

Woodburn and Wedge

6100 Neil Road, Suite 500

Reno, Nevada 89511

Attorney for Plaintiff Village League

Greg Shannon
Deputy District Attorney

Washoe County District Attorney's Office

50 S. Liberty Street
Reno, Nevada 89501

Attorney for Washoe CountyM/ashoe County Assessor

P /?/L/‘“{ %L)Q 5

Zina Lée, Legal Secretary. [l
Office of the Attorney General
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GREGORY R. SHANNON R A
Deputy District Attorney L ’fjfgg
Nevada State Bar Number 512 N B, Croney

F. O. Box 30083 Ll SR
Reno, NV  89520-3083 R

(775) 337-5700 S T

ATTORNEY FOR WASHOE COUNTY

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

* k *

VILLAGE LEAGUE TO SAVE INCLINE
ASSETS, INC., a Nevada non-profit

corporation, on behalf of its Case No., CV03-08&922
members, and others similarly
situated, Dept. No. 7
Plainziffs,
va.

STATE OF NEVADA, on relabion of ita
DEPARTMENT OQF TAXATION, the NEVADA
TAX COMMISSION, and the STATE RBOARD
OF EQUALTZATION; WASHOE COUNTY ;
ROBERT MCGOWAN, WASHOR COUNTY
ASSES50R; BILL BERRUM, WASHOQOE
COUNTY TREASURER,

Defendants.

NOTICE OF ENTRY OF ORDER

To: VILLAGE LEAGUE TO SAVE INCLINE ASSETS, INC. and its

attorney of record

Please take notice that an Order in the above-entitled

v
/7
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attached.

enterad on June 2,

Dated this s day

2004. A copy of that order is

of June, 2004.

RICHARD A. GAMMICK
District Attorney

GREGORY X. SHANNON
Deputy District Attorney
P. O. Box 30083 '
Reno, NV 89520-3083
(775) 337-5700

ATTORNEYS FOR WASHOE COUNTY
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CODE NO. 3080

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE GF NEVADA
IN AND FOR THE COUNTY OF WASHOE

® k&

VILLAGE LEAGUE TO SAVE INCLINE
VILLAGE, INC., 3 Nevada non-profit
corporation, on behalf of its members, and

Plaintiff, Dept. No. 7

Case No. CV03-06922

WS,

STATE OF NEVADA on relation of jts
LEPARTMENT OF TAXATION, the NEVADA
STATE TAX COMMISSION, and the STATE
BOARD OF EQUALIZATION; WASHOE
COUNTY: ROBERT MCGOWAN, WASHOE
COUNTY ASSESSOR; BILL BERRUM,

| WASHOE COUNTY TREASURER,

Defendants,
/

i

ORDER GRANTING MOTIONS TO DISMISS

Plaintiff is a nonprofit membership organization that claims its members

| consist of the owners of approximately 6,700 parcels of real property located in incline

Village and Crystal Bay, Nevada, Plaintiff ¢laims that property taxes assessad on the
members’ reai property in 2003 far exceed the property taxes assessed on other real
property within the County. Specifically, Plaintiff claéfns that whiie property taxes have risen
Dy approximately 2.5% on a\.?erage in Washoe County, real property taxes =t incline and |
Crystal Bay have risan by an average of 31%, and in some individual cases as high as

400%. In additicn, these amounts are far out of proportion to real property taxes paid by

|
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Douglas County residents of property that is the same or similar fo those situaied in Washoe

County.
FlaintiiT brought this class action for relief requesting a declaration from the

court that the specific methods used by the Washoe County Assessor's Office to assess

real property in Incline Village and Crystal Bay are iilega!, discriminatory, and

property vaiues in these areas weres overvalued in comparison to other properties In
Washoe County. Further, Plainfiff asks the Court to declare that Defendant State Board of
Equalization and the Stafe Department of Taxation failed tc equalize the assessments made
on property iocated in Douglas County and Washoe County as constitutionally required and
have thus failed in their statutory and canstitutionally mancated duties. Additionally, Plaintiff
zlleges that the notice of the préperty tax assessments given by Washoe County do not
meet ine Due Process requirements of both the Nevada and United States Coenstitutions.
Finally, on behalf of its members, Plainiiff seeks tax refunds in the amounts equal o the
over assessed amaunts paid and damages based on the invalid and unconstitutional taxes
assessed.

Defendants Washoe County, the State Board of Equalization, the Nevada Tax
Commission and Nevada State Board of Taxation (coliectively “Defendants”) have each
separately moved for dismissal of the entire action pursuant to NRCP 12(b)(5) arguing that
Plaintiff has failed 1o state a claim upon which refief can be granted. Defendants argue that
this case should bé dismissed because the Plaintiff's members falled to exhaust all
admihlstrative remedies provided in the Nevada Revisad Statutes for the challenging of

property assessments and taxes and are therefore precluded from bringing this action in

District Court. Plaintiff opposes each motion to dismiss. While Plaintiff admits that the
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administrative remedies were not axnhausted, Pla.mtiﬁ' argues that it is excused from

exnausting the administrative remadies based on recognized exceptions to that rule of law.
. The Court having considerad the pleadings and oral argument of counsel,

finds as follows. A mation to dismiss for failure to state a ciaim for relief will only be granted

if it appears o a certainty that plaintiff is entitled to no refief under any set of facts which

could be proved in support of the claim. NRCP 12(b)(5); Zalk-dosephs Co. v. Wells Cargo,

Inc., 81 Nev. 183, 170 (1865}. In considering a motion to dismiss the court must aceept all

allegations of the complaint as true. Haertel v. Sonshine Carpet Co., 102 Nev. 814, 515
(1886). In addition, the court must construe the pleading liberally, drawing fair inferences in

favor of the hon-moving party. Simpson v. Mars, Inc., 113 Nev. 188, 190 (1897,

Flaintiff's claims are basad on allegations of overvaluation of the property
aned by incline Village and Crystal Bay property owners in relation to other property
owners in Washoe and Douglas counties. Based on thesa claims, the Nevada Ravised
statutes provide a detajied means for ¢r1a1l!enging the over assessment of taxes through
administrative remedies. See NRS 361.355; NRS 361.356; NRS 361.3680; NRS 361.420.

Ordinarily, a taxpayer must exhaust administrative remedies before seeking

Judicial relief. County of Washoe v, Goiden Road Motor Inn. Ing., 105 Nev. 402, 403 (1989).

Failure to do so deprives the district court of subject matter jurisdiction. Id. at 403-404. In

addition, if a statuiory scheme exists for the averpayment of taxes erroneously collected,

that procedure must ordinarily be followed befere commencing suit, State of Nevada v.

Scotsman, 109 Nev. 252, 255 (1983).
However, there are exceptions to the "exhaustion doctrine”. First, the district
court is not be__deprived of jurisdiction where issues relate sclely to the interpretation or

constitutionality of a statute. id. In addition, the "exhaustion doctrine” does not apply where

]
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the inifiation of administrative proceedings would be futile. Id.

As to the first exception, a district court Wéuid not be deprived of jurisdiction for
the failure to exhaust administrative remedies when the issues presented relate solely to the
interpretation or conéti'tutionality of a statute. |d. However, simply providing a constitutional
challenge o & statute or provision is not sufiicient o avoid the requirament of exhaustion.
tthe statute as

Thus, when a statute is attacked on its face, or in other words the claim is tha

enacled is unconstitutional an agency detarmination on this point would rarely aid the court

in resolving the issue and accordingly exhaustion would not be required. Malecon Tobacso,

(nc. v. State of Nevada, 59 P. 3d 474, 476 (Nev. 2002). However, when the taxpayer does

not chailenge that the statute is unconstitutional but rather the statute has been applied
unconétitutionally (e therﬁ, this is a matter which is properly resoived by the agency. |d.
These determinations inherently require a factual context and the agency is in the best
position, through its experience and expertise, to make such factual findings. Id. Thus, in
these cases, there Is not an aexception to the exhaustion doctrine mersly because a
constitutional claim is made.

The Court finds that Piaintiff doeé not chailenge the constitutionality of any
statutory provision or administrative rule. The claims do not challenge whether Washoe
County has the constitutional authority o make such assessments or to levy taxes on the
property. Rather, Pléintiﬁ” challenges the manner: methods, and ultimate conclusions made
by the Washoe County Assessor in relation to the taxable valus made on these properties.
For example, Plaintilf claims it was improper to utilize “view classifications” and the “time
value” and “allocation” methods to determine_ the valuation of these properties, thus arguing
these actions are inconsistent and arbitrary. Plaintiff claims these actions violate equal

protection and due process. However, these are the types of claims that would inherently
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require factual determinations and context to determine if in fact the use of these methods

and-other valuation classificaticns are imoroper as guidelines and provisions avaiigble to

county assessors for the valuation of property, and thus being unconstitutionally applied.

Accordingly, this exception to the exhaustion requirement does not apply to the instant

Case.

Furthermore, the Court does not agree that the utilization of the administrative

remedies would be futile under the circumstances. The local and state entities that would be

required to hear any such challenge to these assessments are particularly able to make

these determinations due to their expertise and knowledge of the subject matter involved.

Furthermore, the mere fact that thera may be many claimants with similar claims of

overvaiuation does not excuse the use of the administrative procass, as one successful

challenge fo these metheds would arguably correct the alleged impermissible valuation

methods. Accordingly, the exhaustion of administrative remedies would not be futile under J

this exception.

Plaintiff has Tailed to exhaust the administrative remedies as required under

NRS 361.355 et seq. Therefore, this failure preciudes Plaintiff from bringing any action

based on the overvaluation of the properties involved as to all named Defendants. NRS

361.410(1). Accordingly, Defendants’ Motions to Dismiss should be GRANTED in their

entiraty as to all Defendants,

TS SO ORDERED,
DATED: This _ A

\
day of D UL 2004

J/ B A B

DISTRICT JUDGH

|
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CERTIFICATE QF SERVICE BY MAILING

Fursuant to NRCF 5(b), | hereby ceriify that | am an employee cf the Second Judicial

District Court, in and for the County of Washoe; and that on this day of June,

2004, I depesited in the County mailing system for postage and mailing with the Unitad

States Postal Service in Reno, Nevada, 2 true and correct copy of the attached document

addrassed as follows:

Suellen Fulstone, Esq.
Woodburn and Wedge
8100 Neil Rd., Suite 5C0
Renc, NV 85511

Gregory L. Zunino

Senior Deputy Attorney General
100 N. Carson St.

Carson City, NV 887014717

Joshua J. Hicks

Deputy Attorney General

100 N, Carson St

Carson City, NV 887014717

Gregory R Shannon

Deputy District Aftorney : T
Civil Division /\ ‘
Dy
Kiv DRIGGS

Administrative Assistant
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CERTIFICATE OF SERVICE BY MAIL

Pursuant to NRCP 5(b}), I certify that I am an
employee of the C¢ffice of the District Attorney of Washoe
County, over the age of 21 years and not a party to nox
interested in the within acticn. I certify that on this date,
I deposited for wmailing in the U. §. Mails, with postage fully
prepaid, a true and correct copy of the foregoing Notice ot
Entry of COrder in an envelope addressed to the following:

Suellen Fulstone, Esg.

Dale Ferguson, Esqg.
Woodburn and Wedge

£100¢ Neil Eoad, Suite 500
Renc, NV 88511

Gregory L. Zunino .
Senior Depuity Attorney General
100 N. Carson Street

Cargon City, NV 89701-4717
Joshua J. Hicks

Deputy Attorney General

100 N. Carson Street

Carson Clty, NV 89701-4717

Dated this'dﬁﬂ,fday of June, 2004.

_47_



10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

26

CERTIFICATE OF SERVICE

I hereby certify that this document was filed
electronically with the Nevada Supreme Court on November 2,
2010. Electronic Service of the foregoing document shall be
made in accordance with the Master Service List as follows:
Suellen Fulstone, Esqg., Counsel for Appellants
Deonne Contine, Deputy Attorney General, Counsel for Respondents

Dated this 2Znd day of November, 2010.

/s/ MICHELLE FOSTER
MICHELLE FO3STER




