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• • 
ilbecause he did not match the description (A.A. Vol. 4, pp. 862). Four days later O'Brien was re- 

F-A 	 2 
Dinterviewed and she admitted that she had lied and that CASTILLO had come up with a plan 3 

C 	 4  liwhereby she would report a robbery and give the wrong description to the police (A.A. Vol. 4, 
0 

5  IIPP. 864). 

6  II 	CASTILLO had told her that if she did not cooperate with the robbery she had better 

Ilwatch her back and that she would be shot and killed (AA. Vol. 4, pp. 866). CASTRIO had not 
3 	8 

been charged with any involvement in the incident (A.A. Vol. 4, pp. 867). 

10 	On October 3, 1995, Jill Russell was living in a apartment complex on North Rainbow 

11 Boulevard and called the police because of a disturbance and when CASTILLO was arrested by 

12 "the police he threatened to get her as he was taken away (A.A. Vol. 4, pp. 867-868). The next 
E 

E 1 	13 
g 	ilday CASTILLO forced his way into her apartment and the door hit her on the side of her face 

Is 	14 n 
(A.A. Vol. 4, pp. 878).. CASTILLO was charged with two counts of battery and the matter was 

firz 15  
r r 16 still pending on December 17, 1995 (A.A. Vol. 4, pp. 880). 

;i41 17 II 	The granddaughter of Berndt, Lisa Keimach testified concerning the death of her 

. 18  igrandmother and the impact on her life (A.A. Vol. 5, pp. 890). She would see her grandmothet 

19 , . 
everal times per year and on holidays (AA. Vol. 5, pp. 891). Keimach also testified at some 

20 

21 

Fl 
f her days (A.A. Vol. 5, pp. 892-895). 

22 

23 	Ronda, another granddaughter and the sister of Lisa was also called by the State (A.A. 

24 Vol. 5, pp. 901). She was a school teacher just like her grandmother and related a number of 

25  R—ories concerning becoming a school teacher and the value other grandmother to her as a 

26 
cachet.  (A.A. Vol. 5, pp. 901-904). She also talked about the effect of the death of her 

27 
dmother on her life (A.A. Vol. 5, pp. 904.919). 

19 



• • 	•• 
3 3  

Finally, the State recalled the daughter of Berndt, Jean Marie Hosking (A.A. Vol. 5, pp. 
2 

"
919). She told the jury about her early childhood and living with her mother and about how she 

had moved out west and then her mother had followed (AA. Vol. 5, pp. 920-922). She also 

5 litalked about the early years of Berndt's career as a school teacher (A.A. Vol. 5, pp. 923). 

Hosking concluded her testimony with a description of the impact on her life of the loss of a 

7 
mother (A.A. Vol. 5, pp. 930-932). 

8 
CASTILLO called Dr. Lewis Etcoff to testify concerning his findings and opinions based 

9 " 

on his examinations of CASTILLO (A.A. Vol. 5, pp. 938). Etcoff, was Board certified in 

neuropsychology and had testified as an expert in the Eighth Judicial District about two dozen 

12 16:rnes (A.A. Vol. 5, pp. 940). Etcoff had reviewed the available information concerning 

13 
ASTILLO and had conducted a two and one half hour interview with him (A.A. Vol. 5, pp. 

14 

15 

16 During the first five years of life CASTILLO moved about twenty times thorough various ri 

17 rates  (A.A. Vol. 5, pp.943 ). There was an MIOIMOUS amount of family dysfunction in the 

ts, and his father left his mother after placing a knife to her throat and threatening to kill her 

19 
AA- Vol. 5, pp. 945). His mother was very young and suffered a sever depressive disorder for 

20 

21 
, pp. 945). cAsTaLo was seriously disturbed emotionally, mentally, and behaviorally 

23 Ilsufficient that he suffered a reactive attachment disorder which is a very serious psychiatric 

24 lsorder (A.A. Vol. 5, pp. 946). By the age of five he was unable to formal normal human bonds 

25  R.--1  was doing some very significant violent misbehavior (A.A. Vol. 5, pp. 946). 

26 
Reactive attachment disorder is a type of disorder that can only rarely be overcome with 

27 
eminent (A.A. Vol. 5, pp. 947); Such children can work in society and marry, but the chances 

26 
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20 

21 

22 

23 

24 
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26 
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28 

of them being successfully employed or successful in normal social situation is very much 

reduced (A.A. Vol. 5, pp. 948). There were many components of CASTILLO'S history that 

validated the diagnosis (A.A. Vol. 5, pp. 949). To compound the problem at age nine or ten 

CASTILLO was diagnosed with Attention Deficit Hyperactivity Disorder (A.A. Vol. 5, pp. 950). 

ADHD is a neurological disturbance wherein, there is essentially a lack of one of the 

neurotransmitters in the brain, dopamine, reaching the frontal lobes (A.A. Vol. 5, pp. 951). The 

only way to successfully treat someone with the combination fo the two disorders found by Dr. 

Etcoff is a long term residential treatment center with a small number of other children until they 

are eighteen (AA. Vol. 5, pp. 953). Such treatment is not available and was not available during 

the time that CASTILLO was involved with the juvenile system (A.A. Vol. 5, pp. 954). 

The final factor found by Etcoff that contributed to the problems of CASTELLO was that 

his stepfather was physically and mentally abusive (AA. Vol. 5, pp. 955). The instances of 

abuse, included locking him in his mom and making him urinate in a pan, forced to each hot 

chilies until he vomited, and hitting him with a inch thick leather strap (A.A. Vol. 5, pp. 956). 

CAS11LLO was so afraid of his stepfather that he would run away all of the time (A.A. Vol. 5, 

pp. 956). 

As a result of all the factor, cAsTaio also developed a childhood onset conduct 

disorder (A.A. Vol. 5, pp. 958). This is an oppositional behavior that goes beyond having a chip - 

on your shoulder and is a very serious pre-sociopathic behavior that has to be dealt with at some 

point or it worsens (A.A. Vol. 5, pp. 959). Most people who suffer the type of childhood as did 

CASTILLO either turn out to be criminals or very mentally ill or is some other ways so 

dysfunctional that their lives are wasted in comparison to the way their lives might have turned 

out (A.A. Vol. 5, pp. 960). 

3 

21 
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Jerry Herring had worked at the Nevada Youth Training Center since November, 1974, 
2 

(A.A. Vol. 5, pp. 993). At the time of his testimony he was a classification counselor (A.A. Vol. 
3 

4  5, pp. 993). He first met CASTILLO in 1982 when he was just twelve years old (A.A. Vol. 5, 

5 pp. 994). CASTILLO had written a letter to Hailing to be read to the other kids that went 

through the program, telling them of all the mistakes that he had made and that they should listen 

to what the counselors told them (A.A. Vol. 5, pp. 995). The letter was to be read to the kids 
8 

,O 
8 IT: 
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when they were being orientated through the Reception and Classification procedure (A.A. Vol. 
a 

10 5, pp. 997). The letter has had a very positive impact on the teaching of the classes (A.A. Vol. 5, 

11 pp. 999). CASTILLO was a very troubled child and the resources of the Elko facility were and 

12  are limited.(A.A. Vol. 5, pp. 999). 

13 
Sonny Cadman, a correctional officer with the auk County Detention Center, was 

14 
familiar with CASTILLO from inside of the jail (AA. Vol. 5, pp. 1020). CASTILLO was a 

15 
16 worker in the unit and had not given Cadman any problems during the two and one half months 

17 that he had been supervising him (AA. Vol. 5, pp. 1028). 

18 	Tammy Bryant, testified concerning her relationship with CASTILLO (A.A. Vol. 5, pp.. 

19 
1 0 2 6). When she first met him he had no social skills and wouldn't really go anywhere (A.A. 

20 
Vol. 5, pp. 1028). He was working everyday and then just basically coming home (A.A. Vol. 5, 

21 
22 pp. 1028). CASTILLO talked about wanting to change his life, and she was the first person to 

23  ever really show him any attention and affection (A.A. Vol. 5, pp. 1029). CASTILLO did not 

24 even know how to cook such simple items as chilly hot dogs, and he was happy when she 

25  showed him how (A.A. Vol. 5, pp. 1030). 

26 
The last witness called by CASTILLO at the penalty hearing was his mother Barbra 

27 
28  Sullivan (A.A. Vol. 5, pp. 1037). CASTILLO was born in St. Louis on December 28, 1972 

22 
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(A.A. Vol. 5, pp. 1038). She was onl y  eighteen when he was born and at the time was floatin g  

back and forth between her mother's house and her in-laws (A.A. Vol. 5, pp. 1039). She got 

thrown out of both houses after CASTILLO was born and then left him with the in-laws and 

went to Lake Tahoe (A.A. Vol. 5, pp. 1041). She made a livin g  for the first four years on Billy's 

life by  working  different waitress jobs (A.A. Vol. 5, pp. 1043). CASTILLO'S father was in the 

military  and they  were stationed oversea when she became pre gnant and after she was thrown 

down a flight of stairs by  the father she was returned to the States and the father was sent to the 

brig  (A.A. Vol. 5, pp. 1045). The father, William Thorpe was a ver y  violent individual that had 

numerous run-ins with the law for robber y  and beating  people (A.A. Vol. 5, pp. 1046). He even 

spent time in prison (A.A. Vol. 5, pp. 1047). All of Thorpe's brother's were also involved in 

criminal activities and were violent individuals (A.A. Vol. 5, pp. 1048). Thorpe's father had shot 

him with a shotgun on one occasion (A.A. Vol. 5, pp. 1049). Thorpe tried to kill Sullivan on 

three occasions and the last time he put a gun in her mouth and flipped out and ended up in an 

institution (A.A. Vol. 5, pp. 1057). 

After Sullivan was thrown out of the residences available to her and CASTILLO, she__ 

turned to prostitution to support herself (AA. Vol. 5, pp. 1049). After six months in Lake Tahoe 

she had gotten a job, married and a home and she returned to St. Louis and picked up 

CASTILLO and brought him to Nevada (A.A. Vol. 5, pp. 1052). She had to fight for custody  in 

'Missouri because CASTILLO'S grandmother's filed to get custody  of him (A.A. Vol. 5, pp. 

1053). 

With respect to the earl y years of CASTILLO'S life, Sullivan admitted that she didn't 

love him like she should have and like she did her later born children (A.A. Vol. 5, pp. 1057). 

This was because she hated his father so much, she saw to his needs but didn't give him any  love, 

23 
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she just didn 't have it in her during that period of her life (A.A. Vol. 5, pp. 1059). 

CASTILLO had his first contact with the authorities when he was five years of age and 

Sullivan just was not equipped to deal with it (A.A. Vol. 5, pp. 1059 - 1060). 

CASTILLO gave an unsworn statement to the jury explaining some of his feelings, 

regrets, and expressing remorse for his conduct. 

ARC MENT 

I. MR. CAITILLO IS ENTITLED TO HAVE HIS SENTENCE OF DEATE 
AND CONVICTIONS REVERSED BASED UPON INEFFECTIVE 
AS_SISTANCE OF COUNSEL, 

11 I 	Standard of review for ineffective assistance of counsel. To state a claim of ineffective 
4, 

I assistance of counsel that is sufficient to invalidate a judgment of conviction, petitioner must 

G 	ray) 	13 
demonstrate that: 

14 

15 	
1. 	counsel 's performance fell below an objective standard of reasonableness, 

 II 	 2. 	counsel 's errors were so severe that they rendered the verdict unreliable. 

OS 17  II 	Lozada v. State,  110 Nev. 349, 353, 871 P. 2d 944, 946 (1994). (Citing 5trick1and v.  

g 4 18  I Washington,  466 U. S. 668, 104 S. Ct. 20$, (1984)), Once the defendant establishes that 

19 •
counsels performance was deficient, the defendant must next show that, but for counsels error the 

20 II result of the trial would probably have been different. Strickland,  466 U.S. at. 694, 104 S. Ct. 
21 

12068; Davis v. State,  107 Nev. 600, 601,602, 817 P. 2d 1169, 1170 (1991). The defendant must 
22 

23  also demonstrate errors were so egregious as to render the result of the trial unreliable or the 

24 proceeding fundamentally unfair. State v,Love,  109 Nev. 1136, 1145, 863 P.2d 322, 328 (1993), 

25  citing Lockhart v. Fretwell,  306 U. S. 364,113 S. CL 838 122 2d, 180(1993); Strickland,  466 U. 

26 
S. at 687 104 S. Ct. at 2064. 

27 
/11 

28 

10 

24 



C) 	. 
- 

V) 

• • • 
11  
r 	

2 I 	 IMATIMRALGumENTAL.  TfiKMALMLGiEARIN 
H 	 IL MR. CASTILLO WAS DENIED DUE PROCESS BY THE  
.- 

r— 	
WHEREIN THE PROSECUTOR ASKED THE JURY TO VOTE 

.. AGAINST RR. CASTILLO AND IN FAVOR OF FUTURE 
0 	 4 11 	 INNOCE1ST VICTIMS PURSUANT TO THE JURY'S DUTY, 
0 

r...) 
.4 	 - 11 	During the penalty hearing the prosecutor was permitted by the trial court to engage in an 

t 
0 	II argument that has been disapproved for many years. The objectionable argument during the 
71 

penalty hearing was as follows: = 
0 

0 	10 1 	you legal and moral duty, for what ever your decision is today, and 1 say this based 

IQ 	 9 	The issue is to you, as the trial jury, this afternoon have the resolve and the 
kip 

	

	 courage, the determination, the intestinal fortitude, the sense of commitment to do 

upon the violent propensities that Mr. Castillo has demonstrated on the streets, 1 it m 
say it based upon the testimony of Dr. Etcoff and correctional officer Berg about 

8 	12 	the threat he is to other inmates, and I say it based upon the analysis of his 
inherent future dangerousness, whatever the decision is, you will be imposing a 

E .473 13 	judgement of death and it's just a question of whether it will be an execution 
go 	 sentence for the killer of Mrs. Berndt or for a future victim of this defendant. 

-0 14 	Mr. Schieck: I am going to object your honor to this argument of future victims. 
A 	15 

Mr. Schieck objected to this argument. On direct appeal appellate counsel raised this 
v, 16 

0 	Ilexact issue. On April 2, 1998, this Court specifically rejected this argument. This Court only 
xi 17 

" 	18 Iladdressed the argument of appellate counsel regarding the future dangerousness contention made 8 

19 Oby the prosecutor. This Court held that, 

20 ii 	In Howard v. State,  we held that it is also improper to ask the jury to vote in favor 

21 of future victims and against the defendant. 106 Nev. 713, 719, 800 P.2d 17$, II 
178(1990) (Supreme Court Decision pp. 12). In the instant case the prosecutor 

22 	presented to the jurors just a choice when he said "You will be imposing a 
judgment of death and it is just a question of whether it will be an execution 

23 I 	sentence for the killer of Mrs. Berndt or for the future victim of this defendant 

24 This language improperly suggests that the jury must decide whether to execute II the defendant or bear responsibility for the death of an innocent future victim. 
25 II 	Presenting the jury's decision as a choice between killing a guilty person or an 

innocent person will likely result in jurors decision to impose the death penalty 
26 	more often then if the jury's decision had been portrayed in it's proper tight. 

6 

28 
This Court then rejected .Mr. Castillo's argument based upon the prosecutor's statement 

f future dangerousness. This Court found the prosecutor's statements were improper, however, 

25 
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they did not rise to the level of reversible error. It is important to note, that the prosecutor that 
2 

made this argument against Mr. Castillo was Chief Deputy District Attorney Mel Harmon. It is 3 11 

also important to note, that appellate counsel only argued that the prosecutor's comments should 

be reversed based upon figure dangerousness. Appellate counsel failed to make any argument 

regarding the prosecutor's reference to the jury's legal and moral duty. It is Mr. Castillo's 
7 

8 

Harmon's statements resulted in reversible error based upon advising the jury that they had legal 

io  and moral duty to execute. 

11 	As was previously stated, this Court issued an opinion affirming Mr. Castillo's sentence 

12  of death in 1998. 

13 _ 
On July 24,2001, this Court decided the case of Vemell Ray Evans v. State of Nevada, 

14 

19 
"cl. As a result, Mr. Evans and a cohort proceeded to shoot and kill four human beings. The 

20 

21 

cut and hiding in the closet. She testified that it was the defendant who had committed the 22 • 

23  Imurders. Id, pp.3. 

24 	This Court reversed Mr. Evans' sentence of death based in part upon the improper 

25 ik—ment of the prosecutor during closing arguments. The following is an excerpt of the 
26 

rosecutor's improper argument during Mr. Evans' penalty phase, it is important to note, that the 
27 

rosecutor who made the argument was again Chief Deputy District Attorney Mel Harmon. It is 
28 " 

26 
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also important to compare the improper arguments made by Mr. Harmon in Mr. Evans' case to 

the arguments made in Mr. Castillo's. The arguments in question are almost identical. 

Moreover, the Court will find that the arguments in Mr. Castillo's are slightly more egregious 

than the arguments made against Mr. Evans by the same prosecutor: In gvans, during rebuttal 
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closing the prosecutor stated, 

Do you as a jury have the resolve, the determination, the courage, the intestinal 
fortitude, the sense of commitment to do you legal duty? pp. 14-15. The Nevada 
Supreme Court explained," Asking the jury if it had the intestinal fortitude to do 
it's legal duty was highly improper the United States Supreme Court held that a 
prosecutor erred in trying to exhort the jury to it's job; that kind of pressure. .. has 
no place in the administration of criminal justice. There should be no suggestion 
that a jury has a duty to decide one way or the other; such an appeal is designed to 
stir the passion and can only distract a jury from it's actual duty; impartiality. The 
prosecutor's words here "resolve", "determination", "courage", "intestinal 
fortitude", "commitment", "duty", were particularly designed to stir the jury's 
passion and appeal to partiality. Id. 

This Court then held, 

Although this Court noted a similar argument in Castillo v. State, 114 Nev. 271, 
279, 280, 959 P.2d 103, 109,(corrected by McKenna v. State, 114 Nev. 1044, 
1058, 968 P.2d 739, 748 (1998), it addressed only the prosecutor's argument on 
future dangerousness, not the reference to the jury's duty. Id 

8 

This Court specifically stated in Ewms‘  that, Appellate counsel for Castillo only argued 

future dangerousness regarding his comment and did not raise the issue of the jury's duty. It 

appears that this Court had indicated that the remarks made by Mr. Harmon in Evans, were 

improper and resulted in a reversal of a death sentence based upon his argument regarding the 

ury's duty portion of Mr. Hannon's argument. This Court specifically states, " that we 

considered a similar type argument by Mr. Castillo however, he only argued future 

dangerousness and not the jury's duty." Therefore, it seems obvious that Mr. Castillo's appellate 

counsel was ineffective for failing to raise the correct issue regarding Mr. Hannon's statements. 

It is important to compare Mr. Harmon's statements in both Evans and Castillo to 

27 
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demonstrate the identical nature of his arguments. In Castillo, Mr. Harmon states, "The issue is 

to you, as the trial' jury, this afternoon have the resolve, and the courage, the determination, the 

intestinal fortitude, the sense of commitment to do your Legal and moral duty, for what ever your 

decision is today, and I say this based upon the violent propensities that Mr. Castillo has 

demonstrated on the streets. . ." In Evans, Mr. Harmon stated "Do you as a jury have the resolve  

the determination, the intestinal fortitude, the sense of commitment to do your legal duty?" 

This Court specifically held in Elm that it was improper for the prosecutor to use such 

word to as resolve, determination, courage, intestinal fortitude, commitment, and duty. In Mr. 

Castillo's case the prosecutor used the word resolve, courage, determination, intestinal fortitude, 

and went one step further by saying the commitment legs( and world duty. 

In Dana, Mr. Hannon simply stated, "Do you have the commitment to do your legal 

duty." In iCastillo, Mr. Harmon went one step further and asked the jury regarding their 

mmitment to their legal and moral duty. Subsequently, the Ewa case demonstrates that Mr. 

armon's argument's in Castillo were more egregious than the Evans COW based upon his 

on regarding the jurors. legal and moral duty.- However, it appears that the arguments by__ .. 

Harmon in both cases are identical. The arguments appear to come from the same script. 

owever, this Court has determined that Mr. Evans should receive a new penalty phase for the 

ous and brutal murder of four innocent people whereas, Mr. Castillo was not entitled to a 

penalty phase based upon the same identical argument. 

This Court specifically, addressed the comparison of Evans to Castillo and determined 

t unfortunately, appellate counsel only raised the argument regarding Mr. Hannon's statement 

f future dangerousness. Therefore, Mr. Castillo now contents that appellate counsel was 

neffective pursuant to the Strickland standard. Had appellate counsel raised the argument that 

5 
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the prosecutor had violated his constitutional rights based upon his arguments to the jury 

regarding their legal and moral duty that the outcome of the case would have resulted in a new 

penalty phase. 

At the evidentiary hearing of August 02, 2002, appellate counsel, Mr. Schieck explained 

6  that he had raised the issue on the grounds of figure dangerousness and did not raise it on the 

grounds of the jury's moral and legal duty. (A.A. Vol. 6, pp. 1320). The comparison of the 

argument's made by Mr. Harmon in both cases is remarkably similar. However, that the 

argument made in Mr. Castillo's case is somewhat more egregious. In fact, this Court explained 

in gyrin§ , the prosecutor's words, "resolve", "determination", "courage", "intestinal fortitude", 

"commitment", "duty" — were particularly designed to stir the jury's passion and appeal to 

partiality. Id. page 15. 

Surely, the State of Nevada can not argue that somehow Mr. Castillo who is convicted of 

the murder of one individual is somehow presents a more egregious case then Mr. Evans who 

brutally murdered and tortured at least one of the four victims. The evidence in Mr. Evans' case 

appears to be oveswhelming. Hence, an argument that the evidence in Mr. Castillo's caseis •_ _ . 

overwhelming is of no bearing. 

Additionally, it should be noted that Mr. Castillo is a white man. Mr. Evans is a African 

American man. The similarities in the case are apparent. Mr. Harmon was a prosecutor in both 

Mr. Evans, a African American man, was convicted of the heinous murder of four 

innocent individuals. Mr. Castillo, a white man has been convicted of murdering one individual. 

e same prosecutor has made an identical argument in both Mr. Evans and Mr. Castillo's 

penalty phase. Mr. Evans' has had his sentence of death reversed. Mr. Castillo has not. 

It would be Mr. Castillo's contention that the State of Nevada has clearly treated him 

29 
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J differently that Mr. Evans. The State can contend that there is overwhelming evidence against 

■—■ 	 h Mr. Castillo. It is obvious that there was overwhelming evidence over Mr. Evans. A young child 
r— 	 3 

was able to identify Mr. Evans as the person she saw in the apartment committing those brutal 
0 	 IS 

0 
5 'facts. The question then becomes why has the Court determined that Mr. Evans is entitled to a 

new hearing based in part upon the arguments of Mr. Harmon, yet, determined that Mr. Castillo 
0 
7.1 	 h is not entitled to a new penalty phase with the identical argument made by the same prosecutor. 

!The Fourteenth Amendment of the Untied States Constitution section one states, 

10 	All persons born or naturalized in the United States and subject to the jurisdiction 
thereof, are citizens of the United States and of the state in wherein they reside. 

11 	No state shall make or enforce any law which shall abridge the privileges or 

" Ce) 	 immunity of citizens of the United States; nor shall any state deprive any person 
12 	of life, liberty, or property, without due process of law; 	or deny to salmon 

r !•2g  13 	within it's jurisdiction the equal protection of the law. emphasis added. 5 CA  

14 I 	In Regents of the University of California v. Bakke, 438 U.S. 265; 98 S.ct. 2733; 57 LEd. 2d 

txi  15 1750, (1978), the United States Supreme Court reasoned that, "[P]referring members of any one 

16 
22 1 0

- 	!
group for no reason other than race or ethnic origin is discrimination for its own sake. This the 

11 
8 t 	1Constitution forbids." Id. at headnote 12. Additionally, the U.S. Supreme Court explained that, 

At 18 

Without findings of Constitutional or Statutory violations, it can not be said that 
19 11 	the Governments has any greater interest in helping one individual than in 

20 II 	refraining from harming another. Thus, the Government has no compelling 
justification for inflicting such harm. Id. at headnote 13. 

21 
A review of Mr. Evans case compared to Mr. Castillo' s case demonstrates that Mr. 

Castillo is absolutely entitled to a reversal of his death sentence based upon the improper 

comments of the prosecutor. In the event he is not entitled to a new penalty phase Mr. Castillo 

ecifically raises the argument that the State of Nevada has violated the equal protection clause 

d protected the rights of Mr. Evans, a African American, over the rights of Mr. Castillo, a 

hite man. The State of Nevada has denied Mr. Castillo equal protection of the laws based 
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8 

upon his race. 
2 

Based upon the foregoing argument Mr. Castillo demands that this Court reverse his 
3 

4  sentence of death and permit him a new penalty phase based upon the violations Mr. Castillo's 

9 rights under the United States Constitution, Amendments Fourteen, Eight, Five, and Six. 

MR. CA.STILLO'S SENTENCE OF DE&TH FOLTHE USE OF A  
DEADLY WEAPON IN COMBINATIONICI 
MURDERCONVICrI0N MUST BE OVERTURNED BASED 
UPON A CROWBAR NOT BEING A DEADLY WEAPON. 

On September 4, 1996, the jury returned guilty verdicts as to all counts. Specifically, Mr. 

Castillo was found guilty of first degree murder with the use of a deadly weapon. As was 

outlined in the statement of facts, the State alleged that Mr. Castillo attacked the victim with a 

tire iron which Mr. Castillo allegedly brought into the house. The coroner testified that the 

victim died as a result of a intracranial hemorrhage due to blunt force trauma to the face and 

head. The coroner further testified that these initial= were consistent with blows from a crow bar 

or tire hon. A crow bar or tire iron does not amount to a deadly weapon. 

It is important to note that the Nevada Legislature appears to have attempted to overrule 

Zgotribic v_State, 106 Nev. 571, 578, 598 P.2d 548 (1990), when the Nevada Legislature enacted 

what NRS 193.165(b) which states: 

Any weapon, device, instrument, material or substance which, 
under the circumstances in which it is used, attempted to be used or 
threatened to be used, is readily capable of causing substantial bodily harm 
or death. 

This Court has addressed this issue on a number of occasions. In latera Lltali. 	e, 908 

P.2d 684 (1995), this Court considered whether there was a use of a deadly weapon when a knife 

was used to kill the victim. This Court indicated that District Court must determine, as a matter 

of law, whether the instrument is an inherently dangerous weapon. Specifically, this Court held: 

ininally, Gregory contends that there is no basis in the 
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record to support his enhanced sentences for use of a deadly 
weapon in the commission of the crimes. We are forced to agree. 
In Zeombic v. State,  106 Nev. 571, 798 P.2d 548 (1990), this court 
overruled the Functional test and applied the inherently dangerous 
weapon test for determining whether an instrumentality is a deadly 
weapon for purposes of NRS 193.165. The inherently dangerous 
weapon test means that the instrumentality itself, if used in the 
ordinary manner contemplated by its design and construction, will 
or is likely to, cause a life-threatening injury or death. Id. at 
576-77, 798 P.2d at 551. Under Zgo)mbic,  it is the district court's 
duty to determine whether the instrument is an inherently 
dangerous weapon, except in a few close cases where the court 
cannot determine as a matter of law whether the weapon is or is not 
a deadly weapon, the judge will need to submit the entire issue to 

10 I 	 the jury after instructing it on the previously stated definition of a 
deadly weapon. IA at 577, 798 P.2d at 552. (quotations omitted). 

In nigdpark, this court discussed the classification of knives under 
the inherently dangerous weapon test, stating: Here the State 
argues that scissors are analogous to a knife, something which 
could clearly be classified as a deadly weapon even under the 
inherently dangerous standard—. hi addition to their more 
commonplace uses, knives are often designed as weapons and have 
been so used throughout history. Jorl. Ll 0 Nev. at III. 867 P.24 at 
1141 Although Rutchinst  allows for the possibility of finding that 
a knife is a deadly weapon, that case does not stand for the 
proposition that all knives are considered deadly weapons under 
the inherently dangerous weapon test. In determining whether a 
knife is a deadly weapon, the district court must consider the - 	- 
particular type of knife that was used in the crime and determine 
whether it satisfies the inherently dangerous weapon test. 

It is important to note that the cases cited above were prior to the legislative change in 
21 

23 

24 'efendarit hit somebody in the face with his fist knocking the victim unconscious and then 

ows the victim into a swimming pool and the victim dies as a result of drowning. Is the water 

i 26 n the pool a deadly weapon? If a defendant chokes a victim into unconsciousness and then 

27 laces the victim out in the desert because he believes the victim is dead, thereafter, the victim 

28  ies of exposure from the sun. Is the sun a deadly weapon? If in the middle of a domestic 
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• 
dispute a wife takes out a frozen turkey and hits the husband over the head, is the frozen turkey a 

deadly weapon. If a husband throws his wife off a boat in Lake Mead wherein she drowns, the 

water in Lake Mead a deadly weapon. A defendant who smashes another victims head into the 

pavement causing death, is the pavement a deadly weapon. If a victim is rendered unconscious 

by a beating from the defendant's fist, thereafter the defendant believes the victim to be dead and 

thereafter places the victim in a large industrial freezer to hide the body and the body dies as a 

result of hypothermia was the freezer a deadly weapon. If a man renders a victim unconscious 

as a result of a fight believing him to be dead but places him in a trash compactor, is a trash 

compactor a deadly weapon. 

Mr. Castillo would suggest that a tire iron/crow bar is no more a deadly weapon than the 

water in Lake Mead, the water in a swimming pool, an industrial freezer, pavement, a frozen 

turkey, a frozen ham, a glass pain that a victim was thrown through. 

Compare those examples to the 1998 case of State of Nevada v. BufG  114 Nev. 1237,970 

P.2d 564, (Nev. 1998). 

In Enff, this Court held that the trial Court erred in applying the functional test for 

determining whether a Swiss army knife was a deadly weapon, for purposes of enhancement 

sentence. In tha appellant was convicted of murder in the first degree with the use of a deadly 

weapon for the stabbing death of a victim with a Swiss army knife. In Ruff,  this Court held that 

the lyric conclude that the matter at bar presents the type Of close case anticipated in Zgombic,  

and the district court could not determine as a matter of law that the Swiss army knife used by 

appellants was a deadly weapon." Id at 970 P.2d 564, 568. 

Again, it is important to note that this Court determined that the use of Swiss army knife 

to kill a victim by plunging it into his throat was a close case in terms of whether this could be 

construed as a deadly weapon. 

If this Court determines that taking both hands and plunging a Swiss army knife into ones 
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throat is a close issue how can it be determined that the a tire ireilikrOW bar should be enhanced 

for the use of a deadly weapon. If a tire iron/crow bar is a deadly weapon, than what object could 

possibly be used in a murder that would not enhance somebody for the use of a deadly weapon. 

For example, if a defendant smothers a victim with a pillow. The victim dies of asphyxiation, is 

the pillow not a deadly weapon. If a controlled substance is forced clowit someone's throat 

causing them to overdose, is the controlled substance not a deadly weapon. If a person forced a 

stocking down someone's throat in an attempt to quit the victim, the victim dies of asphyxiation, 

is the sock not a deadly weapon. 

NRS 193.165(b) defined what a deadly weapon is, lainy weapon, device, instrument, 

material or substance which, under the circumstances in which it is used, attempted to be used or 

threatened to be used, is readily capable of causing substantial bodily harm or death". Under the 

new statute, all of these examples provided above can be applied as a deadly weapon pursuant to 

the definition given by our legislature. This issue should be explored under the section that this 

statute is unconstitutionally vague and ambiguous. 

If this is the case then every single object used in the commission of a murder must be 

enhanced for a deadly weapon. 

NES 193.165(51 IS UNCONST11131110NALLY VA_GUE 4241141VIBIGI4OUS, 

The Instruction provided to the jury states "a deadly weapon is any weapon, device, 

;instrument, material or substance which, under the circumstances in which it is used, attempted 

' to be used or threatened to be used, is readily capable of causing substantial bodily harm or death. 

In Sheriff. Clark County v. Legman,  101 Nev. 149,697 P.2d 107(1985) this Court held 

that: 

WI is basic to the principles of the due process clause of the 
fourteenth amendment that an individual may not be held 
criminally responsible for conduct which be could not reasonably 
understand to be proscribed. Sheriff v. Martin,  99 Nev. at 339, 
662 P.2d at 636 (quoting United States v. Harris,  347 U.S. 612,74 

34 



,111)  
&V) 

< 
° 0 

LTJ 

• 
1, 0 

0
0

E.:
0

N
V

8
0

 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

• • • 
S.C. 808,98 LED. 989 (1954)). The law must afford a person of 
ordinary intelligence the opportunity to know what is prohibited so 
that he may act accordingly, and it must also provide explicit 
standards of application in order to avoid arbitrary and 
discriminatory enforcement. Sheriff v. Martin,  above; see also 
Smith v. Celtic%  415 U.S. 566,94 S.Ct. 1242,39 L.Ed.2d 605 
(1974). A statute which either forbids or requires the doing of an 
act in terms so vague that men of common intelligence must 
necessarily guess at its meaning and differ as to its application, 
violates the first essential of due process of law. r,,QWWILL 
General Construction Co.,  269 U.S. 385, 391, 46 S.Ct 126, 127, 
70 LEd. 322 (1926), cited by this Nevada Supreme Court in 
Sheriff v,Maita, 99 Nev. 336,662 P.2d 634 (1983); 5tate_of 
Nevada v. Glusman,  98 Nev. 412,651 P.2d 639 (1982), appeal 
dismissed, 459 U.S. 1192, 103 8.0. 1170, 75 L.E.d.2d 423(1983); 
Wilmeth v. State,  96 Nev. 403,610 P.2d 735 (1980); hise_Ltiolo, 
83 Nev. 186,426 P.2d 726 (1967). 

These cases stand for the proposition that if a person of common intelligence must guess 

at it's meaning than the statute is unconstitutionally vague and ambiguous. In the instant case, it 

is impossible to tell by the instruction (which is directly from the statute) what constitutes the use 

of a deadly weapon. 

A review of the examples provided above as applied to this statute clearly demonstrate 

that every single every object used during the commission of a murder must be considered a 

deadly weapon. For example, the use of the water in swimming pool must be considered a 

deadly weapon under this statute. For a deadly weapon is any material or substance (H20 or 

water) which under the circumstances in which its used, attempts to be used or threatened to be 

used is readily capable of causing substantial bodily harm or death. 

hi the case of a swimming pool anybody thrown into a swimming pool or kept under the 

'water for five to ten minutes most certainly will have either brain damages or suffer death. 

Therefore, a clear reading of the statute demonstrates that the water in the pool must be 

considered a deadly weapon. 

Next example, a pillow placed over the victim's head. Under the statute clearly a pillow 
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could be considered either a material, substance or instnunent which when used to smother a 
2 

human being is capable of causing substantial body harm or death. Therefore, shoving a pillow 
3 

over someone's head for ten minutes not letting them breath causing death by asphyxiation most 
4 

5  certainly should be applied as a deadly weapon under this statute. 

6 	Next, the use of the pavement to bash the victim's head. Pavement clearly is concrete 

7 which is a material. The pavement or material under the circumstances in which it is used (to 

8  bang a victim's head), is readily capable of causing substantial bodily harm or death. Therefore, 

9. the pavement is clearly a deadly weapon under this statute. 
10 

Next, industrial freezer. Clearly the freezer can be defined as a device or instrument. In 
11 

placing a person in a freezer is readily capable of causing substantial bodily harm or death by 
12 
• hypothermia. Therefore, clearly the industrial freezer should be considered a deadly weapon 

13 

14 
under this statute. 

15 	Next, the sock shoved down the victim's throat in order to keep the victim quit. Clearly 

16 the sock can be defined as a material. The sock being shoved down the throat and the 

17 circumstances of which is being used is readily capable of causing substantial bodily harm or 

. 1 0 death by way of asphyxiation. Therefore, the sock should be considered a deadly weapon and the. _ 

10 defendant's sentence should be enhanced. 

20  0 	Next, the water at Lake Mead. As with the pool the water in Lake Mead must clearly 
21 

been seen as a deadly weapon, because it is a substance and when you place someone's head 
22 

under that substance for five to ten minutes it is most certainly is going to cause substantial 
23 

24 
bodily harm or death. Therefore, the water in Lake Mead must be considered a deadly weapon. 

Next, the frozen turkey. A turkey is clearly a material or substance (i.e. Meat) under the 
25 

26 circumstances in which it is used bashing someone over the head is readily capable of causing 

27 substantial bodily harm or death. Under this statute clearly the frozen turkey should be 

29 considered a deadly weapon. 
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Next, a neck tie used to strangle the victim to death. A neck tie is a material and under 

the circumstances in which it used (to choke someone) is readily capable of causing substantial 
3 

. bodily harm or death. A neck tie under this statute is clearly a deadly weapon. 4 

5 	Next, the hypothetical wherein the defendant believes that the victim is dead and places 

6 the victim out in the desert. However, the victim dies of exposure of the sun. The sun clearly 

7 can be considered made up of a material or substances which under the circumstances in which it 

8  used (placing the victim in the scorching Las Vegas sun) is readily capable of causing substantial 

9 bodily harm or death. Is the sun a deadly weapon? Pursuant to this statute it most certainly 
10 fl 

should be applied that way. 
11 I 

Next, the victim is thrown down a long stair case causing the victim to die as a result of a 
12 
13 broken neck The stairs clearly qualify as a material (wood and carpet) which under the 

14 circumstances in which it used (thrown the victim down the stairs) is readily capable of causing 

is  substantial bodily harm or death. Pursuant to this statute the stairs are a deadly weapon. The 

16 State should remember in citing in their criminal information that a deadly weapon can be 

17 considered to wit: the sun; to wit: the pavement; to wit: the water within the pool; to wit: the 

. 18  . water in Lake Mead; to wit: the frozen turkey to wit; the frozen ham; to wit: the stairs; to wit - 

19 the pillow; to wit: the controlled substance and the list goes on and on of ridiculous examples 

201 
Hike this. 

21 
The point of these examples is that the law in our State regarding the definition for use of 

22 
23 a deadly weapon does not afford a person or ordinary intelligence the opportunity to know what 

24 Is prohibited so that he or she may act accordingly and it provides a manner that will give the 

25 District Attorney's Office arbitrary and discriminatory enforcement of the statute. The statute as 

26 written provides the District Attorney's Office with a clear abuse of enforcement. The District 

v Attorney's Office may decide that Mr. Castillo has used a deadly weapon. However, a person 

28 accused or convicted of smother a person with a pillow or using a controlled substances to shove 
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be applied the same way. This leads to the conclusion that the due process clause of the 
3 

"Fourteenth Amendment is being violated based upon a statute that is so vague that men or 

women of common intelligence must guess at the meaning and differ as to the application. 

The statute is unconstitutional because it gives the District Attorney's office an 

0 7 opportunity to apply the law in a discriminatory and arbitrary fashion. Moreover, the statute 

8  itself is so vague that people of ordinary intelligence (even in this case) have disputed whether or 

not this is a deadly weapon. 
10 .. 

In DAL this Court found that a Swiss army knife was a close case. Mr. Castillo would 
11 
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19 

20 
On August 02, 2002, Mr. Schieck testified that, 

" 

21 	Well, in light of the decision in Evans, clearly the jury was not properly instructed 
on the use of character evidence and the weighing of aggravating and mitigating 

22 II 	circumstances, and the instruction that the Supreme Court set forth in Evans 
correctly describes how that process should take place. if we didn't object to that 
we should have. (A.A. Vol. 6, pp. 1325). 

During the penalty phase, it was brought out that: I) Mr. Castillo had been in a Nevada 

uth training facility in Elko; 2) that Mr. Castillo's first interaction with the juvenile system was 

n 1981 for an emotionally instability of a child; 3) that as a juvenile Mr. Castillo had been a 

away, accused of attempted murder, arson, petty larceny, threat to life, and destruction of 

24 

25 

26 

27 

28 
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county property; 4) Mr. Castillo was in and out of the Elko facility and additionally charged as a 

juvenile with grand larceny auto, attempt burglary, possession of an unregistered firearm, and 

escape; 5) Mr. Castillo had attempted to drown his grandmother's dog when he was five years 

old and had killed birds by smashing their skulls into rocks; 6) Mr. Castillo was accused of 

attempting to lite the Circus Circus casino on fire in 1983; 7) Mr. Castillo was at age eleven, the 

youngest person ever committed to the Nevada youth training center; 8) Mr. Castillo admitted the 

use of marijuana, speed, crack, cocaine, and alcohol as a juvenile; 9) as an adult Mr. Castillo had 

been disciplined on a assault on a inmate, having tattooing equipment in his cell and jamming a 

door lock. In sum, Mr. Castillo had a great deal of his character used as evidence against him in 

an effort to have the jury return a sentence of death. 

In vans v. Nevada,  Me, the Supreme Court considered this issue. On appeal, in 

Evans, this Court explained, " [I]n this case we conclude that Evans trial and appellate counsel in 

not challenging the prosecutor's improper argument, and we conclude that Evans was prejudiced 

as a result." fang, pp. 17. This Court was concerned with the fact that Nevada jurys are not 

being properly instructed on how the weighing process must occur regarding a capital case. 	--- • • - 

Evans, post conviction counsel had complained that the jury had been permitted to consider other 

character evidence against Mr. Evans before they properly found an aggravating circumstance 

and then weighed that against the mitigating circumstance. Hence, this Court issued an 

instruction that is to be used in all further capital cases. 

In Evans v. State, 117 Nev. Ad. Op. No. 50, this Court issued the following instruction, 

For fiiture capital cases, we provide the following instruction to guide the jury's 
consideration of evidence at the penalty hearing: 
In deciding on an appropriate sentence for the defendant, you will consider three 
types of evidence: evidence relevant to the existence of aggravating 
circumstances, evidence relevant to the existence of mitigating circumstances, and 
other evidence presented against the defendant. You must consider each type of 
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evidence for its appropriate purposes. 
In determining unanimously whether any aggravating circumstance has been 
proven beyond a reasonable doubt, you are to consider only evidence relevant to 
that aggravating circumstance. You are not to consider other evidence against the 
defendant. 
In determining individually whether any mitigating circumstance exists, you are to 
consider only evidence relevant to that mitigating circumstance. You are not to 
consider other evidence presented against the defendant. 
In determining individually whether any mitigating circumstances outweigh any 
aggravating circumstances, you are to consider only evidence relevant to any 
mitigating and aggravating circumstances. You are not to consider other evidence 
presented against the defendant. 
If you find unanimously and beyond a reasonable doubt that at least one 
aggravating circumstance exists and each of you determines that any mitigating 
circumstances do not outweigh the aggravating, the defendant is eligible for a 
death sentence. At this point, you arc to consider all three types of evidence, and 
you still have the discretion to impose a sentence less than death. You must decide 
on a sentence unanimously. 
If you do not decide unanimously that at least one aggravating circumstance has 
been proven beyond a reasonable doubt or if at least one of you determines that 
the mitigating circumstances outweigh the aggravating, the defendant is not 
eligible for a death sentence. Upon determining that the defendant is not eligible 
for death, you are to consider all three types of evidence in determining a sentence 
other than death, and you must decide on such a sentence unanimously. 
In this case, we conclude that Evans's trial and appellate counsel were deficient in 
not challenging the prosecutor's improper argument, and we conclude that Evans 
was prejudiced as a result. 

6 

In the instant case, it appears that trial and appellate counsel failed to raise this issue. Mr. 

Schiedc freely admitted at the evidentiary hearing that this should have been objected. In Evans, 

this error was also used to find that Mr. Evans deserved a new penalty phase. This instruction 

provided in the Bans decision was obviously was not provided in Mr. Castillo's case. 

Moreover, it appears that trial and appellate counsel failed to raise this issue. 

In the instant case, there was a tremendous amount of character evidence that used by the 

prosecution against Mr. Castillo. The character evidence listed above has no bearing on whether 

there is an aggravating circumstance. The evidence listed above is evidence simply listed to 

demonstrate the poor character of Mr. Castillo. Based upon the fact that there was no objection 
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by trial and appellate counsel and the fact that the jury was not properly instructed, compounded 

1
7

 J
 in

 

II by the prosecutor being able to argue this character evidence without a jury being properly 
3 

A  II instructed demonstrates that Mr. Castillo is entitled to a reversal of his sentence of death based 

NJ 	 5 upon a violation of the Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States 

Constitution. 
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In the Supreme Court's opinion affirming Mr. Castillo's direct appeal, the Supreme Court 

noted, "Dille defense did not put on a case in chief?' (A.A. Vol. 6, pp. 1234-1249). In the instant 

case, as the Supreme Court noted, the defense failed to present any form of defense whatsoever, 

the defense actually waived their opening argument. More importantly, the following statement 

was the entire closing argument by the defense counsel: 

V. KR.,...cmilum_arAnExp 	s_ip_%4,_mAjimmAL,Qu__5n 
SENTENCE QF DEATH AND CONVICTIONS BAaEDIMULIE 
FAILURE QV TRIAL COUNSEL TO PROPERLY INVESTIGATE HI& 
CASE AND MR. CASTILLLO IS ENITYLEATO A NEW TRIAL AND  
PENALTY PHASE BAWD UPON THE FAILURE OF TRIAL COUNSEL 
TO PRESENT A PSYCHOLOGICAL DEFENSE TO THE TRIALEBASE 
OF THE CASE.  

Good day, ladies and gentleman. If it please the court, Mr. Bell, Mr. 
Harmon, and my co-counsel Mr. Schieck, as the Judge informed you, when he 
was reading the instructions, this is the time known as closing argument. You've 
heard Mr. Harmon's closing argument. I think it's better to characterize what I'm 
about to say as some closing comments, as to this phase of the proceedings. 

I first want to thank you for your participation in this and the patience that 
know you've had to exercise over these past couple of weeks. As Mr. Harmon 

has correctly state, you've always been on stage here. Now you are taking center 
stage. 

You have not heard much from the defense during this phase, as it has 
become quite obvious to you, as the events unfolding in here, but that doesn't 
lessen your burden or your sworn duty that you took an oath to. All the defense 
asks you to do is to perform your sworn duty. Your burden is no less because we 
presented very little and had very little participation. Your duty, as we see it, is to 
review each and every count, each and every element. Make sure that you believe 
beyond a reasonable doubt that the State has proven beyond a reasonable doubt 
each and every element within each and every count. Once you have done that, 
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follow your convictions accordingly. 

Additionally, after you have done that, you've done your duty. You've 
been fair to all the parties, which is all that any of us can ask of you and for that, 
the defense both thanks you and applauds you in you efforts. I thank you. (A.A. 
Vol. 3, pp. 637-638). 

5 	This was the entire defense for Mr. Castillo. Yet, as was outlined in the statement of facts 

6 (penalty phase), there was a great deal of evidence that Mr. Castillo suffered from extreme 

emotional disturbance. In fact, it can be characterized that Mr. Castillo is mentally ill. The jury 

8 

9 
extreme emotional distress and disturbance as one of Mr. Castillo's three mitigating 

i0 

circumstances. However, it should be noted that this same jury would have been unaware of any 

12 of the extensive psychological difficulties that Mr. Castillo had suffered throughout his life. 

13  Without reiterating all the psychological evidence presented at the penalty phase, (which has 

14 -- 
been listed in the statement of facts), it is obvious that the defense should have presented this 

15 

16 
evidence at the trial portion of Mr. Castillo's case. 

17 I 	In a similar case this Court considered that case of Zollie Dumas v-the 5tate of Nevada. 

18 
In Dumas v. State,  Ill Nev. 1270, 903 P.2d 1816 (1995), this Court overturned the first 

19 

20 

21 II 	In rjmnal this Court held, " we reverse on the ground that failure to present 

hological or other evidence pertaining to mental status renders Durnas's representation 

neffective under Strickland v. Washinvon,  466 U.S. 668, 104 S.Ct. 252,80 L.Ed.2 674 (1984), 

25 
nvestigation. Du= at 111 

26 " 

27 	This Court noted, "Dumas is mentally deficient being in the second percentile in 

28  ntelligence, with an 1.Q. of 69. He is illiterate and functions at about the third 'lode level. Dr. 
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Juraslcy, a psychiatrist employed by the State, reported that Dumas probably suffered organic 

damage to his intellectual capabilities and was incapable of premeditating an act such as the 
3 

4 H  killing that is subject to this prosecution." At the post conviction hearing, Dr. Jurasky testified 

5 j that Dumas was acting on impulse and out of emotional desperation' rather than with .14 

11  deliberation." 0 
7J 

In rendering the holding in Dumas,  this Court reasoned that: a 

	

9. 	 In Riley, we refused to reverse the conviction on this ground because the pre-trial 
evaluation of Riley was not such that would render counsel's representation 

co 	10 	 ineffective merely because counsel failed to heed the information contained in that 

11 	 report. The Riley opinion distinguished the facts in that case fromiNgmbeLL,  
Whiggy,  964 F.2d 1443, 1446,(9'' Cir. 1991), vacated, 506 U.S. 935, 113 S.Ct 

	

w 12 	 367, 121 LEd.2d 279(1992) aff'd sub nom., DenwelleolAnidone, 16 F.3d 981, 
rt:i.  984, (9'h  Cir. 194), in which counsel failed to investigate and offer evidence 

	

F cn 13 	 concerning the defendant's history of schizophrenia, pathological intoxication and 
of m  

	

 4 	 organic brain damage, and Evans v. Lewis,  855 F.2d 631,636-39 (9th  Cir., 1998), 

	

.0 	1 

	

co pi 	 in which defense counsel failed to inquire into prior diagnosis of schizophrenia 

a 	15 	 that could have shown an impairment of mental state at the time of crime. See 

	

psi 	 also Riley v. State,  110 Nev. 638, 650, 878 P.2d 272, 280 (1994). 
c4tr #  16 a.  

	

PI/ 
17 	 As this Court recognized in Dumas,  

8 

	

19 	 Counsel's failure to investigate and present Dtnnas' mental condition as a defense 
virtually assured the jury would find Dumas guilty of first degree murder. With 

	

20 	 proper investigation, preparation and presentation, defense counsel could very 
well have presented a cogent defense of mental incapacity or, at least , that 

	

21 	 Dumas' mental state was inconsistent with premeditated and deliberated first- 
degree murder. The district court erred when it concluded that defense counsel's 22 failure to pursue the only defense available to Dumas was within the bounds of 

	

23 	 acceptable advocacy. Counsel's failure to provide effective assistance renders the 
jury's verdict unreliable. We reverse the district court's order denying appellant's 

	

24 	 petition for post-conviction relief and remand the matter to the district court for a 

	

25 	
new trial. 14 .  at 1271. 

Mr. Castillo's defense attorney's should have put forward Mr. Castillo's psychological 
26 
27 state of mind at the time of the crime. The defense attorney's put forth no arguments to attempt 

28  lito mitigate a conviction from first degree murder conviction to a conviction of possibly second 

2 2 
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8 

degree murder based upon the ps ychological difficulties suffered throughout Mr. Castillo's life. 

Therefore, based upon the facts of the instant case, combined with a review the State of Nevada  

V. Dumas,  it was reversible error based upon ineffective assistance of counsel for the defense to 

fail to place this evidence before the jury. 

In the instant case, Mr. Castillo's trial counsel failed to present an y  of the psychological 

evidence pertainin g  to Mr. Castillo with the exception of Dr. Etcoff. Dr. Etcoff testified at the 

ally  phase and summarized the extensive psychological history  of Mr. Castillo. The defense 

made absolutely no effort to present to the jury  witnesses who had previously dia gnosed Mr. 

astillo. 

The evidence presented at the penalt y  phase demonstrates that Mr. Castillo had been 

iagnosed with sever mental problems from the age of approximately ten (10) years old. The 

efense most certainly  should have investi gated the individuals who conducted these 

ychologic:al tests and diagnosis of Mr. Castillo. Additionall y, as has been previously  noted in a 

ious argument this type of evidence should have been presented to the jur y  in the trial phase. 

It is quite obvious that the failure to properl y  prepare and investigate this ease resulted in 

defense simply  permitting  Mr. Castillo to be convicted of murder of the first de gree without 

y  form of defense whatsbever. It would have been prudent if not absolutel y  required pursuant 

the Strickland  standard to present and investi gate any  possible psychological defense to a jury 

uring  the nisi phase. It appears the defense woefull y  failed in their preparation, investi gation, 

presentation to the jury  of a psychological defense. It is probable that a jur y  may  have 

onvicted Mr. Castillo of murder of the second degree had they  been aware of the full scope of 

r. Castillo's mental deficiencies. 

In state of Nevada v. Love,  865 P.2d 322, 109 Nev. 1136, (1993), this Court considered 
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the issue of ineffective assistance of counsel for failure of trial counsel to properly investigate 
2 

and interview prospective witnesses. In Lot this Court reversed a murder conviction of Rickey 
3 

4 Love based upon trial counsel's failure to call potential witnesses coupled with the failure to 

5 personally interview witnesses so as to make an intelligent tactical decision and making an 

6  alleged tactical decision on misrepresentations of other witnesses testimony. Love,  109 Nev. 

7 
1136,1137. 

8 

9 	Additionally, in Warner v. State,  729 P.2d 1359, 102 Nev. 635, 638, (1986), this Court 

10 considered a similar issue as that in Love.  In Warner,  Mr. James Warner provided his defense 

it counsel with a list of three possible witnesses, however, defense counsel did not contact them. Id. 

12 
at 637. Moreover, in addition to defense counsel's failure to contact potential witnesses 

13 
provided to him, defense counsel failed to investigate and defense counsel's lack of preparation 

14 

for trial left Mr. Warner without a defense at trial. Id at 638. Therefore, this Court reversed and i5 

16 remanded Mr. Warner's case for a new trial based upon the following: (1) trial counsel's failure 

17 to conduct an adequate investigation; (2) trial counsel's failure to adequately prepare for trial; 

18 and (3) trial counsel's failure to interview whitened. • 
19 

20 	"The question of whether a defendant has received ineffective assistance of counsel at 

21 trial in violation of the Sixth Amendment is a mixed question of law and fact and is thus subject 

22 to independent review." 5trickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, at 2070, 80 

23 L.Ed.2d 674 (1984). This Court reviews claims of ineffective assistance of counsel under a 

24 
reasonable effective assistance standard enunciated by the United States Supreme Court in 

25 
Strickland  and adopted by this Court in Warden v. Lyons,  100 Nev. 430,683 P.2d 504, (1984); 

26 

27  see pawson v. State,  108 Nev. 112, 115, 825 P.2d 593, 595 (1992). Under this two-prong test, a 

28 II defendant who challenges the adequacy of his or her counsel's representation must show (1) that 
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counsel's performance was deficient and (2) that the defendant was prejudiced by this deficiency. 

Stricldand,  466 U.S. at 687, 104 S.Ct. at 2064. 

Under Strickland,  defense counsel has a duty to make reasonable investigations or to 

make a reasonable decision that makes particular investigations unnecessary. Id. at 691, 104 

S.CL at 2066, (Quotations omitted). Deficient assistance requires a showing that trial counsel's 

representation of the defendant fell below an objective standard of reasonableness. Id. at 688, 

104 S.Ct at 2064. If the defendant establishes that counsel's performance was deficient, the 

defendant must next show that, but for counsel's errors, the result of the trial probably would 

have been different. Id. at 694, 104 S.Ct. at 2068. 

"An =TOT by dial counsel, even if professionally unreasonable, does not warrant setting 

aside a judgment of a criminal proceeding if the error had no effect on the judgment. Strickland,  

466 U.S. at 691, 104 S.Ct. at 2066. Thus Strickland  also requires that the defendant be 

prejudiced by the unreasonable actions of counsel before his or her conviction will be reversed. 

The defendant must show that there is a reasonable probability that, but for counsel's errors, the 

result of the proceeding would have been different." Id. at 694, 104 s.ct. at 2068. Additionally, 

the Sdektand court indicated that "a verdict or conclusion only weakly supported by the record 

is more likely to have been affected by errors than one with overwhelming record support." Id. at 

696, 104 S.Q. at 2069. 

During the evidentiary hearing, Mr. Scbieck testified that he was aware of the Zolie 

Dumas case. (A.A. Vol. 6, pp. 1324). Mr. Schieck was asked the following questions and gave 

the following answers: 

Okay, why was Doctor Etcoff not put on the guilt phase to try to argue to 
the jury that there was a diminished capacity and therefore was perhaps to 
convict of second degree murder and not first. 

Q 
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A: 	I didn't see any diminished capacity defense that the jury would accept. 
Mr. Castillo was — his intelligence was not similar to Mr. Dumas. I mean, 
there is a number of distinctions between factually &lie Dumas's 
situation, the defense that could have been put on in that case and Mr. 
Castillo's, the facts of this case and his own character. 

Q: 	So your testimony is that you didn't see that it wasn't necessary to put on a 
psychological defense because you did not have one. 

A: 	I did not believe we had one. 
Q: 	Did you have anyone analyze Mr. Castillo other than Dr. Etcoff. 

A: 	I don't recall. (A.A. Vol. 6, pp. 1324-1325). 

In fact, Mr. Schieck did not dispute that the Supreme Court had stated that no defense had 

been contended at the time of the guilty phase. (A.A. Vol. 6, pp. 1324). Mr. Schieck agreed that 

opening argument had been waived and that no real defense at the guilt phase was provided. 

Based upon the testimony of Mr. Schieck and the legal analysis provided, Mr. Castillo 

would respectfully request that this Court reverse his convictions and sentence of death based 

upon violations of the Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States 

• Constitution. 

VI. MR. CASTILLO'S CONVICTION IS UNCONSTITUTIONAL BECAUSE 
OF CUMULATIVE ERROR. 

Mr. CastilWs conviction is invalid under the federal and state constitutional guarantees 

of due process, equal protection, the effective assistance of counsel, a fair tribunal and an 

impartial jury due to the cumulative errors in the admission of evidence and instructions, gross 

misconduct by state officials and witnesses, and the systematic deprivation of petitioner's right to 

the effective assistance of trial and appellate counsel. Const. Amends. V, VI, V111, & xrv, and 

Nevada Constitution Art. I and IV. 

Each of the claims specified in the post-conviction petition for a writ of habeas corpus, 

requires that the judgment of conviction be vacated. Mr. Castillo incorporates each and every 
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The cumulative effect of the errors demonstrated in the petition was to deprive the 

proceedings against Mr. Castillo of fundamental fairness and to result in a constitutionally 

unreliable sentence. Whether or not any individual error requires that the judgment or sentence 

be vacated, the totality of these multiple errors and omissions resulted in substantial prejudice to 

Petitioner. 

The State cannot show, beyond a reasonable doubt that the cumulative effect of these 

numerous constitutional errors was harmless beyond a reasonable doubt; in the alternative, the 

totality of these constitutional violations substantially and injuriously affected the fairness of the 

proceedings and prejudiced Petitioner. Big Pond v. State, 101 Nev. 1,692 P.2d 1288 (1985). 

VII. KR. CASTILLO'S DEATII SENTENCE IS IJIVALID UNDER THE 
FEDERAL CONSMUTILONAL GUARANTEES OF DUEPROCESBA 
EOUAL PROTKTION. AND A RELIABLE SENTENCE. AS WELL AS 
HIS RIGHTS UNDER INTERVATIONAL LAW. BECAUSE THE DEATH 
PENALTY IS CRUEL/01D UNUSUAL PUVI&HMENT. U.S, 
CONSTITUTIQV ARTICLE VI AND AMENDMENTS VIII AND XIV, 

This Court has considered this issue on numerous occasions and had denied this issue on 

all recent appeals. Mr. Castillo asks for reconsideration of the Constitutionality of the death 

penalty this issue as well as argument number nine, ten, and eleven. The eighth Amendment 

guarantee against cruel and unusual punishment prohibits punishment which is inconsistent with 

the evolving standards of decency theat mark the progress of a maturing society. 

The worldwide trend is toward the abolition of capital punishment and most civilized 

nations no longer conduct executions. Portugal outlawed capital punishment in 1867; Sweden 

and Spain abolished the death penalty during the 1970's; and France abolished capital 

unishment in 1981. In 1990, the United Nations called on member nations to take steps toward 
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the abolition of capital punishment. Since this call by the United Nations, Canada, Mexico, 

Germany, Haiti, and South Africa, pursuant to international law provisions that outlaw "cruel, 

unusual and degrading punishment" have abolished capital punishment. The death penalty has 

recently been abolished in Azerbaijan and Lithuania. Many of the "third world" nations have 

rejected capital punishment on moral grounds. As demonstrated by the world-wide trend toward 

abolition of the death penalty, state-sanctioned killing is inconsistent with the evolving standards 

of decency that mark the progress of a maturing society. 

The death penalty is unnecessary to achieve any legitimate societal or penal logical 

interests in Mr. Castillo's case. His mental illness, his neurological deficits, and the 

circumstances surrounding the case make a death sentence cruel and unusual punishment. 

The death penalty constitutes cruel and unusual punishment under any and all 

circumstances, and constitutes cruel and unusual punishment under the circumstances of this 

case. The petitioner's death sentence violates international law, which prohibits the arbitrary 

deprivation of life, and cruel, inhuman or degrading treatment or punishment .1 International 

Covenant on Civil and Political Rights, Articles VI and VII: U.S. Const, Art. VI. 

VIII. MR._ CASTELLO'S DEATIUENTENCE IS INVALID UNDER THE 
FEDERAL CONSTIMIONAL GUARWOES OF DUE PROCESS, 
EOUAL PROTECTION. AND A RELIABLE SENTENCE. AS WELL AS  
UNDER INTERNATIONAL LAW, BECAUSE EXECtrICIOZOIY JETHAL 
INJECTION VIOLATES THE CONSTITUTIONAL PROHIBITION  
AGAINST CRUEL AND UNUSUAL PUNISHMENTS. U.S, 
C N TIT 

State law requires that execution be inflicted by an injection of a lethal drug. Nev. Rev. 

tat. §. 176.355(1). 

The ethical standard of the American Medical Association prohibit physicians from 
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participating in an execution other than to certify that a death had occurred. American Medical 

Association, House of Delegates, Resolution 5 (1992); American Medical Association, Judicial 

Council, Cunent Opinion 2.06 (1980). As a result non-physicians staff from the Department of 

Corrections have assumed the responsibility of locating veins and injecting needles into the arms 

of the individual being executed. 

In recent executions in states employing lethal injections, prolonged and unnecessary pain 

have been suffered by the condemned individuals because of difficulty in the insertion of needles, 

unexpected chemical reactions among the lethal drugs or violent reactions to the drugs by the 

condemned individuals. 

The following lethal injections executions, among other, have produced prolonged and 

ecessary pain, 

a. Stozphen Peter Wig  — March 13, 1985 (Texas) — Had to probe both arms and legs 
with needles for 45 minutes before they found the vein. 

b. Randy Woolls—  August 20, 1986 (Texas)— A drug addict, Woolls had to help the 
executioner technicians find a good vein for the execution. 

_ 	Raymond Landry—  December 13,1988 (Texas)- Pronounced dead 40minutes..... 
after being strapped to the execution gurney and 24 minutes after the drugs first 
started flowing into his arms. Two minutes into the killing, the syringe came out 
of Landry's vein, spraying the deadly chemical across the room toward the 
witnesses. The execution team had to reinsert the catheter into the vein. The 
curtain was drawn for 14 minutes so witnesses could not see the intermission. 

d. Stephen McCoy  — May 24, 1989 (Texas) Had such a violent physical reaction to • 
the drugs (heaving chest, gasping, choking, etc.) that one of the witnesses (male) 
fainted, crashing into and knocking over another witness. Houston attorney Karen 
Zellers, who represented McCoy and vvitnesessed the execution, thought that the 
fainting would catalyze a chain reaction. The Texas Attorney General admitted 
the inmate "seemed to have a somewhat stronger reaction," adding "The drugs 
might have been administered in a heavier dose or more rapidly." 

e. Rickey Rev Rector—  January 24, 1992 (Arkansas)— It took medical staff more than 
50 minutes to find a suitable vein in Rector's arm. Witnesses were not permitted 
to view this scene, but reported hearing Rector's loud moans throughout the 
process. During the ordeal, Rector (who suffered serous brain damage from a 
lobotomy) tried to help the medical personnel find a vein. The administrator of 
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the State's Department of Corrections medical programs said (paraphrased by a 
newspaper reporter) "the moans did come as a team of two medical people that 
had grown to five worked on both sides of his body to find a vein." The 
administrator said "that may have contributed to his occasional outbursts." 

f. Robyn Lee epics  - March 10, 1992 (Oklahoma - Parks had a violent reaction to 
the drugs used in the lethal injection. Two minutes after the drugs were 
administered, the muscles in his jaw, neck, and abdomen, began to react 
spasmodically for approximately 45 seconds. Parks continued to gasp and 
violently gag. Death came eleven minutes after the drugs were administered. 
Said Tulsa World Reporter Wayne Greene, "the death looked ugly and scary." 

g. Billy Wayne White - April 23, 1992 (Texas) - It took 47 minutes for authorities 
to find a suitable vein, and White eventually had to help. 

h. Justin Lee May- May 7, 1992 (Texas) - May had an unusually violent reaction to 
the lethal drugs. According to Robert Wemsman, a reporter for the item 
(Huntsville), Mr. May "gasped, coughed and reared against his heavy leather 
restraints, coughing once again before his body froze.. ." Associated Press 
reporter Michael Graczyk wrote, "He went into coughing spasms, groaned and 
gasped, lifted his head from the death chamber gurney and would have arched his 
back if he had not been belted down. After he stopped breathing his eyes and 
mouth remained open." 

i. John Wayne Gacy - May 19, 1994 (Illinois) - After the execution began, one of 
the three lethal drugs clogged the tube leading to Gacy's arm, and therefore, 
stopped flowing. Blinds, covering the window through which witness observe the 
execution, were then drawn. The clogged tube was replaced with a new one, the 
blinds were opened, and the execution process resumed. Anesthesiologist blamed 
the problem on the inexperience of the prison officials who were conduction the 
execution, saying that proper procedures taught in "IV 101" would have prevented 
the error. 

Enunitt Foster- May 3, 1995 (Missouri)-. Foster was not pronounced dead until 
30 minutes after the executioners began the flow of the death chemicals into his 
arms. Seven minutes after the chemicals began to flow, the blinds were closed to 
prohibit witnesses from viewing the scene; they were not reopened until three 
minutes after the death was pronounced. According to the coroner, who 	. 
pronounced death, the problem was caused by the tightness of the leather straps 
that bound Foster to the gurney; it was so tight that the flow of chemicals into his 
veins was restricted. It was several minutes after a prison worker finally loosened 
the strap that death was pronounced. The coroner entered the death chamber 
twenty minutes after the execution began, noticed the problem and told the 
officials to loosen the strap so that the execution could proceed. 

k. 	Tommie Smith - July 18, 1996 (Indiana)- Smith was not pronounced dead until 
an hour and 20 minutes after the execution team began to administer the lethal 
combination of intravenous drugs. Prison officials said the team could not find a 
vein in Smith's aim and had to insert an angio-catheter into his hear, a procedure 
that took 35 minutes. According to authorities, Smith remained conscious during 
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substantially similar to those utilized by the State of Nevada. 

The practice is also invalid under the international law, which prohibits cruel, inhuman 

6 II or degrading treatment or punishment International Covenant on Civil and Political Rights, 

Article VII; U.S. Const., Art. VI. 

TH.M_R_A_QacQmrngxAED_SyafjjEECEAREMAM  
PURSUANT TO THE RIGHTS AND pgariscrioris AFFORD HIM 
UNDER THE 
rILMCAL 	 COM'. ARTA% 

The International Covenant on Civil and Political Rights, (Ex. 127) and international 

human rights treaty, prohibits the arbitrary deprivation of life and restrict the imposition of the 

death penalty in countries which have not abolished it to "only the most serious crimes in 

accordance with the law in force at the time of the commission of the frame and not contrary to 

the provisions of the present Covenant. . ." ICCPR, Article VI, Sect. 2. The Covenant further 

prohibits torture and "cruel, inhuman or degrading treatment or punishment," (Article VII); and 

guarantees every person a fair and public hearing by a competent, independent and impartial 

tribunal. (Article XIV). 

Among the additional protections secured by the Covenant for any person charged with a 

criminal offense are the guarantees: to be informed promptly and in detail in a language which 

(the accused) understands of the nature and cause of the charge against him; to have adequate 

time and facilities for the preparation of his defense and to communicate with counsel of his own 

hoosing to be tried in his presence, and to defend himself in person or through legal assistance 

f his own choosing; to examine', or have examined, the witnesses against him and to obtain the 
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attendance and examination of witnesses on his behalf under the same conditions as witnesses 

against him ;  and not to be compelled to testify  against himself or to confess guilt. 9Article XIV). 

All of the specific rights listed above that are guaranteed in the Covenant were violated in 

the Petitioner's case, and are pleaded elsewhere throu ghout this petition.. Petitioner incorporates 

each and evety  factual reference as if full y  set forth herein. The ri ghts afforded under Article 

XIV are guaranteed "in full equality," and thus apply  in full force to Mr. Castillo, the indigent 

petitioner in this capital case. 

The violations of Mr. Castillo's rights under international law are prejudicial per se and 

require that his conviction and sentence be vacated. 

X. MR. CAFFILLO'S DEATH SENTENCE IS INVALID UNDER THE  
STATE AND FEDRAL CON irrumoNAL GUARANTEES OF DEE  
PROCESS. EOUAL PROTECTIOND A RELIABLE SENTENCE, 
BECAUSE THE NEVADA CAPITAL PUNISHMENT SYSTEM  
OPERATES IN AN ARBITRARY AND CAPRICIOUS MANNER. U.S.  
CONST. AMENDS. V. VI. VIII AND XIV: NEV. CONST. ART. IN SACS, 3, 
6 AND 8: ART IV. SEC, 21, 

hi support of this claim, Mr. Castillo alleges the following  facts, among  others lobe 

resented after full discover y, investigation, adequate funding, access to this Court's subpoena 

wer and an evidentiary  hearing: 

Mr. Castillo hereby  incorporates each and every  allegation contained in this petition as if 

Ily  set forth herein. 

The Nevada capital sentencing  process permits the imposition of the death penalty  for any 

rst degree murder that is accompanied by  an aggravating  circumstance. NRS 200.020(4Xa). 

e statutory  aggravating  circumstances are so numerous and so va gue that they  arguable exist in 

cry  first-degree murder case. See MRS 200.033. Nevada permits the imposition of the death 
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penalty for all first-degree murders that are "at random and without apparent motive." NRS 

200.033(9). Nevada statutes also appear to permit the death penalty for murders involving 

virtually every conceivable kind of motive: robbery, sexual assault, arson, burglary, kidnapping, 

to receive money, torture, to prevent lawful arrest, and escape. See NRS 200.033. The scope of 

the Nevada death penalty statute is thus clear: The death penalty is an option for all first degree 

murders that involve a motive, and death is also an option if the first degree murder involves no 

motive at all. 

The death penalty is accordingly permitted in Nevada for all first-degree murders, and 

first-degree murder, in turn, are not restricted in Nevada within traditional bounds. As the result 

of unconstitutional form jury instructions defining reasonable doubt, express malice and 

premeditation and deliberation, first degree murder convictions occur in the absence of proof 

beyond a reasonable doubt, in the absence of any rational showing of premeditation and 

deliberation, and as a result of the presumptionof malice aforethought. Consequently, a death 

sentence is permissible under Nevada law in every case where the prosecution can present 

evidence, not even beyond a reasonable doubt, that an accused committed an intentional killing. - 

As a result of plea bargaining practices, and imposition of sentences by juries, sentences 

less than death have been imposed for offenses that are more aggravated than the one for which 

Mr. Castillo stands convicted; and in situations where the amount of mitigating evidence was less 

than the mitigation evidence that existed here. The untrammeled power of the sentencer under 

Nevada law to declines to impose the death penalty, even when no mitigating evidence exists at 

all, or when the aggravating factors far outweigh the mitigating evidence, means that the 

imposition of the death penalty is necessarily arbitrary and capricious. 

Nevada law fails to provide sentencing bodies with any rational method for separating 
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those few cases that wan -ant the imposition of the ultimate punishment form the many that do 
2 

not. The narrowing function required by the Eighth Amendment is accordingly non-existent 

under Nevada's sentencing scheme, and the process is contaminated even further by this Court's 

decisions permitting the prosecution to present unreliable and prejudicial evidence during 

sentencing regarding uncharged criminal activities of the accused. Consideration of such 
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circumstances, whose appropriate application is already virtually impossible to discern. The 
9 " 

10  irrationality of the Nevada capital punishment system is illustrated by State of Nevada y.  

11 Jonathan Daniels, Eighth Judicial District Court Case No.C126201. Under the undisputed facts 

12 n of that  ease, Mr. Daniels entered a convenience store on January 20, 1995, with the intent to rob 
13 _ 

the store. Mr. Daniels then held the store clerk at gunpoint for several seconds while the clerk 

27 

28 it" ..ich Mr. Castillo was sentenced to death have also resulted in lesser sentences.5.§2 F..wish v. 
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II State, 110 Nev. 221, 223-25, 871 P.2d 306 (1994); Caflier v. Warden, I 1 1 Nev. 976, 979-82, 901 

r- 	 IIP.2d 619(1995); Stringer v, State, 108 Nev. 413, 415-17 836 P.2d 609 (1992). 

Because the Nevada capital punishment system provides no rational method for 

distinguishing between who lives and who dies, such determinations are made on the basis of 
6 

73 	
II illegitimate considerations. In Nevada capital punishment is imposed disproportionately on 
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!racial minorities: Nevada's death row population is approximately 50% minority even though 
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Nevada's general minority population is less than 20%. All of the people on Nevada's death row 

are indigent and have had to defend with the meager resources afforded to indigent defendants 

and their counsel. As this case illustrates, the lack of resources afforded to indigent defendants 

and their counsel. As this case illustrates, the lack of resources provided to capital defendants 

virtually ensures that compelling mitigating evidence will not be presented to, or considered by, 

the sentencing body. Nevada sentencers are accordingly unable to, and do not provide the 

individualized, reliable sentencing determination that the constitution requires. 

These systemic problems are not unique to Nevada. The American Bar Association has 
. . 

recently called for a moratorium on capital punishment unless and until each jurisdiction 

attempting to impose such punishment implements policies and procedures that are consistent 

with . . . . longstanding American Bar Association policies intended to (1) ensure that death 

ty eases are administered fairly and impartially, in accordance with due process, and (2) 

nimize the risk that innocent persons may be executed .. . . " as the ABA has observed in a 

rt accompanying its resolution, "administration of the death penalty, from being fair and 

nsistent, is instead a haphazard maze of unfair practices with no internal consistency" (ABA 

eport). The ABA concludes that this morass has resulted from the lack of competent counsel in 

pital cases, the lack of a fair and adequate appellate review process, and the pervasive effects 
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of race. Like wise, the states of Illinois and Nebraska have recently enacted or called for a 

moratorium on imposition of the death penalty. 

The United Nations High Commissioner for Human Rights has recently studied the 

American capital punishment process, and has concluded that "guarantees and safeguards, as 

well as specific restrictions on Capital Punishment, are not being respected. Lack of adequate 
, 
counsel and legal representation for many capital defendants is disturbing." The High 1 

Commissioner has further concluded that "race, ethnic origin and economic status appear to be 

key determinants of who will, and who will not, receive a sentence of death." The report also 
i 

L
described in detail the special problems created by the politicization of the death penalty, the lack 

f an independent and impartial state judiciary, and the racially biased system of selecting juries. 

report concludes: 

The high level of support for the death penalty, even if studies have 
shown that it is not as deep as is claimed, cannot justify the lack of 
respect for the restrictions and safeguards surrounding its use. In 
many countries, mob killings an lynching enjoy public support as a 
way to deal with violent crime and are often portrayed as "popular 
justice." . yet they are not acceptable in civilized society... . 

The Nevada capital punishment system suffers from all of the problems identified in the 

LEIA and United Nations reports - the under funding of defense counsel, the lack of a fair and 

dequate appellate review process and the pervasive effects of race. The problems with 

,levada's process, moreover, are exacerbated by open-ended definitions of both first degree 

riurder and the accompanying aggravating circumstances, which permits the imposition of a 

leath sentence for virtually every intentional killing. This arbitrary, capricious and irrational 

cherne violates the constitution and is prejudicial per se. 
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CO4CLUSION 

Therefore, based upon the arguments herein, Mr. Castillo would respectfully request the 

reversal of his sentence of death and convictions based upon violations of the United States 

Constitutions Amendments Fourteen, Eight, Five, and Six. 

DATED this X dated this September, 2003. 

Respectfully submitted: 
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Nevada Bar No, 004349 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

WILLIAM P. CASTILLO, 
Appellant, 

VS. 

THE STATE OF NEVADA, 
Respondent.  

JANETTE MALCOR4 
CLERK OLZurReme C 

BY 

This is an appeal from an order of the district court denying a 

post-conviction petition for a writ of habeas corpus. In 1998, this court 

affirmed appellant William P. Castillo's conviction of first-degree murder 

and . six other felonies end his senience of death." The basic facts of the 

crimes were as follows. 2  

In late November 1995, Castillo helped reroof the house of an 

86-year-old woman, Isabelle Berndt. After Castillo found a key to Berndt's 

house, a coworker dissuaded him from entering, but Castillo indicated he 

would come back at night. Early in the morning on December 17, 1995, 

Castillo and an accomplice returned to their apartment with items 

including a VCR and silverware. Castillo told his girlfriend, who also 

lived at the apartment, that he had broken into a house, hit the sleeping 

occupant with a tire iron, stolen some items, and set the house on fire. 

Early that same morning, firefighters put out a blaze at Berndt's house 

and found her body .  inside. An investigator determined that the fire was 

arson. The coroner determined that Berndt died from an intracranial 

'Castillo v. State,  114 Nev. 271, 956 P.2d 103 (1998), corrected by 
McKenna v. State,  114 Nev. 1044, 1058 n.4, 968 P.2d 739, 748 n.4 (1998). 

zsee  ig, at 273-77, 956 P.2d at 105-07. 
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hemorrhage due to blunt force trauma to her face and head consistent 

with blows from a crowbar or tire iron. Berndt's daughter later searched 

the house and found that, among other things, her mother's silverware 

and VCR were missing. On December 19, 1995, one of Castillo's coworkers .  

contacted the police and told them that Castillo had admitted to entering 

Berndt's house, hitting her numerous times with a fire iron, smothering 

her with a pillow, and stealing a VCR, money, and silverware. Police 

executed a search warrant at Castillo's apartment that night. Castillo and 

his girlfriend consented to the search, and police recovered the silverware, 

the VCR, and other incriminating evidence. After his arrest, Castillo 
waived his Miranda,3  rights and eventually confessed to the crimes. 

Castillo received a jury trial. The defense did not present 

evidence at the guilt phase. The jury returned guilty verdicts on all the 

counts, including first-degree murder with use of a deadly weapon. 
At the penalty hearing, the State presented evidence of 

Castillo's criminal record. His extensive juvenile record included charges 

of attempted murder and six counts of arson. Be also used marijuana, 

speed, cocaine, and alcohol. During his adolescence, doctors determined 

that Castillo understood the difference between right and wrong, had no 

neurological disorder, but suffered from a personality disorder. At 
seventeen, Castillo escaped from a youth training facility, was arrested for 
attempted burglary and certified to adult status, and served fourteen 

months in prison. In 1993, Castillo was convicted of a robbery in which he 
had a gun. He was sentenced to three years in prison and committed 

multiple disciplinary infractions while serving just under two years. At 

3Miranda v. Arizona,  384 U.S. 436 (1966). 
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the time of his trial in the instant case, Castillo was charged with battery 

on his neighbors. The State also introduced victim impact testimony by 

Berndt's granddaughters and daughter. 

A neuropsychologist testified for the defense that Castillo 

came from a dysfunctional family, had been emotionally, mentally, 

physically and behaviorally abused, and suffered from "reactive 

attachment disorder" and "attention deficit hyperactivity disorder." A 

correctional officer and a juvenile facility counselor each testified to 

several positive episodes regarding Castillo. Castillo's girlfriend testified 

that he had few social skills, acted like a "big kid," but was trying to 
improve. Castillo's mother testified that he had a difficult upbringing due 
to physical and emotional abuse by his biological father, her own lack of 
affection for Castillo, and the family's instability. At the hearing's 

conclusion, Castillo read an unsworn statement expressing regret and 
remorse for his conduct. 

The jurors found four aggravating circumstances: (1) Castillo 

had been previously convicted of a felony involving the use or threat of 

violence, and he committed the murder (2) during a burglary, (3) during a 
robbery, and (4) to avoid a lawful arrest. Three mitigating circumstances 

were found: Castillo's youth, that he committed the murder Under the 

influence of extreme emotional distress or disturbance, and any other 

mitigating circumstances. The jurors returned a verdict of death. 

In April 1999, Castillo flied a post-conviction petition for a 
writ of -habeas corpus, eventually followed by two supplemental briefs. 
The district court held an evidentiary hearing and in June 2003 denied the 

petition. Castillo raises a number of issues on appeal, including 
ineffective assistance of counsel. 
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A court must dismiss a habeas petition if it presents claims 

that either were or could have been presented in an earlier proceeding, 

unless the court finds both good cause for failing to present the claims 

earlier or for raising them again and actual prejudice to the petitioner. 4.  

Claims of ineffective assistance of counsel are properly presented in a 

timely, first post-conviction petition for a writ of habeas corpus. 5  Such 

claims present a mixed question of law and fact, subject to independent 

review. To establish ineffective assistance of counsel, a defendant must 

show that an attorney's representation fell below an objective standard of 

reasonableness and that the attorney's deficient performance prejudiced 

the defense. 7  To establishprejudice, the defendant must show that but for 

the attorney's mistakes, there is a reasonable probability that the result of 

the proceeding would have been different./ 

Castillo claims first that his appellate counsel was ineffective 

in challenging an improper argument by the prosecutor. On direct appeal, 

counsel contended that the prosecutor committed misconduct in arguing to 

the jurors that "you will be imposing a judgment of death and it's just a 

question of whether it will be an execution sentence for the killer of Mrs. 

Berndt or for a future victim of this defendant."/ This court considered the 

4NRS 34.810. 

5Evans v. State,  117 Nev. 609, 622.28 P.3d 498, 507 (2001). 

61iirksev v. State,  112 Nev. 980, 987, 923 P.2d 1102, 1107 (1996). 

7Strickland v. Washineton,  466 U.S. 668, 687-88 (1984). 

BM at 694. 

5Castillo,  114 Nev. at 279, 956 P.2d at 109. 
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argument improper but not reversible error.to Castillo now complains that 

his counsel failed to also challenge a different aspect of the prosecutor's 

argument, regarding the jury's "duty." The prosecutor began the above 

remark by telling the jury that Itihe issue is do you. . . have the resolve .  

and the courage, the determination, the intestinal fortitude, the sense of 

commitment to do your legal and [m]oral duty."" In Evans v, *ate,  this 

court condemned such rhetoric because it is "'designed to stir the jury's 

passion and appeal to partiality." 12  

The district court incorrectly concluded that this issue was 

subject to the law of the case and deserved no consideration. Castillo's 

current claim is not simply a refinement of the original direct-appeal issue 

of prosecutorial misconduct; it is a claim of ineffective assistance of 

counsel, based, moreover, on a ground not raised on direct appeal. The 

doctrine of the law the case therefore has no application here. 13  The 

district court also concluded that because Evans  was not decided until 

2001, counsel could not be faulted for failing in 1998 to challenge the 

prosecutor's argument on the ground now raised. This is a relevant but 

not decisive consideration. It is obviously not necessary in all cases for 

this court to disapprove specific language before a defense counsel should 

reasonably object to such language. We conclude that appellate counsel 

Md. at 280-81, 956 P.2d at 109-10. 

"Trial Transcript (September 24, 1996, Afternoon Session) at 65; st 
Castillo.  114 Nev. at 279, 956 P.2d at 109. 

12117 Nev. at 633-34, 28 P.3d at 515. 

13D.f, Hall v. State,  91 Nev. 314, 315-16, 535 P.2d 797, 798-99(1975). 
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acted unreasonably here in not raising this issue but conclude that no 

prejudice resulted. 

In Evans, considering whether the prosecutor's improper 

remarks on the jury's "duty deprived Evans of a fair penalty hearing, we 

stated that "perhaps they did not, but the prosecutor erred further." 14  

Based primarily on that further error (the prosecutor urged the jury to 

prematurely consider character evidence in reaching a verdict of death), 

we granted Evans a new penalty hearing. 16  We conclude that the 

improper argument in this case did not deprive Castillo of a fair penalty 

hearing. The aggravating circumstances and the other evidence presented 

against Castillo relevant to his sentence were of such force that the result 

of his appeal would not have changed even if counsel had challenged the 
improper argument on both grounds. 16  

Castillo also contends that his trial and appellate counsel were 

ineffective in failing to challenge the jury instructions in regard to the use 

of character or "other matter" evidence in the penalty hearing. He cites 

14117 Nev. at 634, 28 P.3d at 515. 

16Id at 634-37, 28 P.3d at 515-17. 

16Castillo's attorney, Christopher R. Oram, accuses this court of 
"reverse discrimination" because on direct appeal we did not grant a new 
penalty hearing for Castillo, based on this improper argument, as we did 
for Evans. Castillo apparently is white, and Evans apparently is African-
American. This accusation is nonsense. First, the race of the parties 
before this court has no bearing on our decisions. Second, Castillo did not 
raise this issue on direct appeal, so this court has not had a proper 
opportunity to address it before. Third, the primary error that occurred in 
Evans's case—a prosecutor urging the jury to employ, improperly the 
character evidence—did not occur here. We advise Mr. Oram to refrain 
from making reckless, unfounded accusations in the future. 
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I but improper argument by the prosecutor, who wrongly directed jurors to 

I employ "other matter" evidence in determining the existence and weight of 
z 	I aggravating c2rcumstances. 18  This court stated that the jury instructions 
0 

in that case, though accurate, "did not cure the error introduced by the 
I incorrect argument." 19  Evans set forth for future use jury instructions 

describing the restricted use of "other matter* evidence, but it did not 
imply, let alone hold,. that .  lack • of such instructions in prior eases 
constituted error. 29  Castillo has shown neither that his attorneys acted 
deficiently nor that he was prejudiced. 

Castillo claims that his trial counsel was ineffective in failing 
to properly investigate the case and failing to present a psychological 

defense in the guilt phase. This claim has no merit. Castillo identifies no 

evidence which his counsel failed to uncover. He argues that psychological 
evidence presented by the defense in the penalty phase should have been 

presented in the guilt phase, making it possible for the jury to find second- 

"See Greene v. State, 96 Nev. 555, 558, 612 P.2d 686, 688 (1980) 
C'The burden to make a proper appellate record rests on appellant "); ste 
silo Jacobs v. State. 91 Nev. 155, 158, 532 P.2d 1034, 1036 0975); NEAP 
3000(3). 

18Sle 117 Nev. at 634-37, 28 P.3d at 515-17. 

191cL at 635, 28 P.3d at 516. 

mid. at 634-37, 28 P.3d at 515-17. 
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a Evans again but fails to show that it is apposite. Castillo does not provide 
; this court with the instructions given in his case; 17  he simply asserts that 

a they did not properly inform the jury on how to consider the penalty 

I evidence. However, the error in Evans was not incorrect jury instructions .  
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degree murder. He cites this court's opinion in Dumas v, State,  where we 

concluded that defense counsel was ineffective for failing to investigate 

and present a defense of mental incapacity or, at least, of a mental state 

inconsistent with deliberate, premeditated murder. 21  Again, Castillo's .  
authority is not apposite. 

Dumas stabbed to death his fiancee; he was mentally deficient 
and illiterate, had an IQ of 69, and functioned at about a third-grade 

level.n A psychiatrist employed by the State "reported that Dumas 

probably suffered 'organic damage to [his] intellectual capabilities and was 

incapable of premeditating" the killing. 22  The psychiatrist believed rather 

that. "Dumas was acting on impulse and out of emotional desperation.n 4  

Dumas's counsel failed to investigate or present this evidence. The facts 

in this case are not comparable. Castillo's counsel did employ a 

psychologist to investigate Castillo's mental condition. And the record 
shows that Castillo was average or even above average in intelligence and 

highly capable of calculation and manipulation; he was delinquent and 

exhibited a personality disorder but had no neurological damage, mental 

illness, or learning disability. At the evidentiary hearing, Castillo's trial 
and appellate counsel, David Schieck, testified that he "didn't see any 
diminished capacity defense that the jury would accept." He considered 
the Pumas  case different in that Dumas was mentally retarded and 

21111 Nev. 1270, 903 P.2d 816 (1995). 

22Id. at 1271, 903 P.2d at 816-17. 
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committed a crime of passion. Schieck believed that the psychological 

evidence gathered by his expert was germane only to the penalty phase, 

and "in fact, a lot of what he would have had to have told the jury about 

[Castillo's] background probably would have been damaging at the guilt, 

phase of the trial." We conclude that the record shows that defense 

counsel acted reasonably in investigating Castillo's mental condition and 

deciding not to offer psychological evidence in. the guilt phase. 

In his remaining claims, Castillo raises alleged trial or other 

freestanding errors. He fails to articulate any good cause for failing to 

raise the claims before, and they are consequently procedurally barred. 

Although he asserts that his conviction is unconstitutional because of 

cumulative error, including "the systematic deprivation of petitioner's 

right to the effective assistance of trial and appellate counsel,* this court 

does not accept 

conclusory, catchall attempts to assert ineffective 
assistance of counsel. If first-time applicants for 
post-conviction habeas relief fail to argue 
specifically that their trial or appellate counsel 
were ineffective in regard to an issue or to show 
good cause for failing to raise .  the issue before, that 
issue will not be considered, pursuant to NRS • 
34.810.25  

The following claims are therefore procedurally beim& the tire iron or 
crowbar used in the murder was not a deadly weapon; NRS 193.165(5), 

which defines "deadly weapon," is unconstitutionally vague and 

ambiguous; the death penalty is cruel and unusual punishment under the 
Eighth Amendment of the United States Constitution and violates 

26Evans. 117 Nev. at 647, 28 P.3d at 523. 
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international law; execution by lethal injection is cruel and unusual 

punishment and violates international law; Castillo's conviction and 

sentence are invalid under the International Covenant on Civil and 

Political Rights; and Nevada's capital punishment system is 

unconstitutional because it operates in an arbitrary and capricious 

manner. Accordingly, we 

ORDER the judgment of the district court AFFIRMED. 

Hon. Nancy M. Saitta, District Judge 
Christopher R. Oram 
Attorney General Brian Sandoval/Parson City 
Clark County District Attorney David J. Roger 
Clark County Clerk 
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RECEIPT OF COPY 

RECEIPT OF A COPY of the above and foregoing EXHIBITS TO 

PETITION FOR WRIT OF HABEAS CORPUS is hereby acknowledged, this k{ity of 

September, 2009. 

OFFICE OF THE DISTRICT ATTORNEY 

BY 	 
STEWN OWENS, Deputy District Attorney 
200 Lewis Avenue 
Las Vegas, Nevada 89155 

CERTIFICATE OF MAILING  

In accordance with Rule 5(b)(2)(B) of the Nevada Rules of Civil Procedure, 

the undersigned hereby certifies that on thelVay of September, 2009, a true and correct 

copy of the foregoing EXHIBITS TO PETITION FOR WRIT OF HABEAS CORPUS 

was deposited in the United States mail, first class postage fully prepaid thereon, 

addressed to: 

Catherine Cortez Mast°, Nevada Attorney General 
Heather D. Procter, Deputy Attorney General 
Attorney General's Office 
100 North Carson Street 
Carson City, Nevada 89701-4717 

An employee of the Ileacral Public Defender 
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RECEIVED 
n 
> 	 JAN 1 1 1996 
0 	 NOTICE OF INTENT TO SEEK INDICTMENT -1 
1-1 	 NEVAL":11 

TO: WILLIAM PATRICK CASTILLO AND YOUR LEGAL COUNSEL, 
STATE PUBLIC DEFENDER, PETE LAPORTA. 

0 

YOU ARE HEREBY NOTIFIED THAT ON THURSDAY, JANUARY 11,1996, AND THURSDAY, JANUARY 
13,1996, THE DISTRICT ATTORNEY INTENDS TO SEEK AN INDICTMENT AGAINST YOU FOR THE CRIMES OF: 

CONSPIRACY TO COMMTT BURGLARY AND ROBBERY; BURGLARY; ROBBERY, VICTIM SIXTY-FIVE 
YEARS OF AGE, OR OLDER; MURDER WITH USE OF A DEADLY WEAPON; CONSPIRACY TO COMMIT 
BURGLARY AND ARSON; FIRST DEGREE ARSON 

OCCURRING ON OR BETWEEN: DECEMBER 26, 1996 

AGENCY EVENT NUmBERS: LVMPD 951217.0254 

A PERSON WHOSE INDICTMENT THE DISTRICT ATTORNEY INTENDS TO SEEK MAY TESTIFY BEFORE THE GRAND 
0 	JURY IF HE REQUESTS TO DO SO AND EXECUTES A VALID WAIVER IN WRITING OF HIS CONSTITUTIONAL 

PRIVILEGE AGAINST SELF-INCRIMINATION. NEV. REV. STAT. 172.241 

IF YOU DESIRE TO TESTIFY BEFORE THE GRAND JURY IN THIS MATTER, YOU MUST NOTIFY THE OFFICE OF THE 
DISTRICT ATTORNEY IMMEDIATELY. THE NOTICE MUST STATE A DESIRE TO TESTIFY AND REQUEST AN 
OPPORTUNITY TO DO SO. THEREAFTER, YOU MUST KEEP THE DISTRICT ATTORNEY AND YOUR OWN ATTORNEY 
INFORMED OF YOUR CURRENT LOCATION SO THAT YOU CAN BE CONTACTED TO APPEAL TETE DISTRICT 
ATTORNEY MAY CONTACT YOU TO TESTIFY THROUGH YOUR ATTORNEY. 

IF YOU ARE AWARE OF ANY EVIDENCE WHICH TENDS TO EXPLAIN AWAY THE ABOVE CRIMES, AND IT IS YOUR 
DESIRE THAT THIS EVIDENCE BE PRESENTED TO THE GRAND JURY, THEN YOU OR YOUR ATTORNEY MUST 
FURNISH SUCH EVIDENCE TO THE OFFICE OF THE DISTRICT ATTORNEY IMMEDIATELY. 

A PERSON WHOSE INDICTMENT THE DISTRICT ATTORNEY INTENDS TO SEEK OR THE GRAND JURY ON ITS OWN 
MOTION INTENDS TO RETURN, MAY BE ACCOMPANIED BY LEGAL COUNSEL DURING ANY APPEARANCE BEFORE 
THE GRAND JURY. THE LEGAL COUNSEL WHO ACCOMPANIES A PERSON MAY ADVISE HIS CLIENT, BUT SHALL 
NOT ADDRESS DIRECTLY THE MEMBERS OF THE GRAND JURY, SPEAK IN SUCH A MANNER AS TO BE HEARD BY 
MEMBERS OF THE GRAND JURY, OR IN ANY OTHER WAY PARTICIPATE IN THE PROCEEDINGS OF THE GRAND 
JURY, THE COURT OR THE FOREPERSON OF THE GRAND JURY MAY HAVE THE LEGAL COUNSEL REMOVED IF HE 
VIOLATES ANY OF THESE PROVISIONS OR IN ANY OTHER WAY DISRUPTS THE PROCEEDINGS OF THE GRAND JURY. 
NEV. REV. STAT. 172.239 

RESPONSES TO TESTIFY OR PRESENT EVIDENCE MUST BE ADDRESSED TO: 

DISTRICT ATTORNEY, 200 S. THEW STREET, 7m FLOOR- GRAND JURY, LAS VEGAS, NV 89155 
THE TELEPHONE NUMBER IS OPERATIVE 8:00 A.M. -5:00 P.M. (702)455-57701455-5173 

THIS IS THE ONLY NOTICE YOU WILL RECEIVE. IT is YOUR DUTY TO RESPOND AS SET FORTH 
ABOVE. ANy RESPONSE INCONSISTENT wiTH THE AfiovE DiRECTIONS OR ONE WHICH REQUESTS 
ADDITIONAL NOTIFICATION OF THE GRAND JURY PROCEEDINGS WILL BE DISREGARDED. 

CERTIFICATE OF SERVICE 

1 hereby certify that service of the above and foregoing was made this 8th day of January, 1996, by fax to: 

• PETE LAPORTA, ESQ. 
STATE PUBLIC DEFENDER 
FAX: 455-6273 

by personal service to: 
WILLIAM PATRICK COSTILLO 	BY: 
CS#1153209 CCDC 	 C 	un District A rn s Office 

95F14456A 
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1 NOTC 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
Nevada Bar #000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-4711 
,Attorney for Plaintiff 

5 

6 

7 

8 THE STATE OF NEVADA, 

9 

10 	-vs- 

11 WILLIAM PATRICK CASTILLO, 
#1153209 

12 

13 

14 	 

• 
FILED 

JAN 23 9 zo All '96 

CLERK 

Case No. 	C133336 
Dept. No. 	VII 
Docket 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

15 

16 	 NOTICE OF INT'EN'T 

17 	 TO SEEK DEATH PENALTY 

18 	COMES NOW the State of Nevada, through STEWART L. BELL, Clark County District 

19 Attorney, by and through WILLIAM T. KOOT, Chief Deputy District Attorney, pursuant to NRS 

20 175.552 and mu 200.033 and declares its intention to seek the death penalty at a penalty hearing. 

21 Furthermore, the State of Nevada discloses that it will present evidence of the following aggravating 

22 circumstances: 

23 	1. The murder was committed by a person who was previously convicted of a felony involving 

24 the use or threat of violence to the person of another, to-wit: 

25 	(a) Attempted Residential Burglary committed on 12-19-90, victim 

26 	Marilyn /Ans. Convicted 6-7-91, Case No. C99212X, Clark County, 

27 	Nevada. 
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(b) Robbery committed on 12-14-92, Victim Patricia Rizzo. Convicted 

2 	5-28-93, Case No. C111011, Clark County, Nevada. 

3 [See NRS 200.033(2)] The evidence of this aggravating circumstance will consist of documentary proof 

4 and/or testimony concerning prior convictions. 

	

5 	2. The murder was committed by WILLIAM CASTILLO while the person was engaged, alone 

6 or with others, in the commission of or an attempt to commit or flight after committing or attempting to 

7 commit any Robbery and the Defendant: 

	

8 	(a) Killed the person murdered. 

	

9 	(b) Knew or had reason to know that life would be taken or lethal force 

	

10 	used. 

11 [See NRS 200.033(4)] The evidence of this aggravating circumstance will consist of testimony and 

12 , physical evidence arising out of the aggravated nature of the offense itself 

	

13 	3. The murder was committed by WILLIAM PATRICK CASTILLO while the person was 

14 engaged, alone or with others, in the commission of or an attempt to commit or flight after committing 

15 1  or attempting to commit any Burglary and the Defendant: 

	

16 	(a) Killed the person murdered. 

	

17 	(b) Knew or had reason to know that life would be taken or lethal force 

	

18 	used. 

19 [See NRS 200.033(4)] The evidence of this aggravating circumstance will consist of testimony and 

20 physical evidence arising out of the aggravated nature of the offense itself 

	

21 	4. The murder was committed to avoid or prevent a lawfid arrest. [NRS 200.033(5)] The 

22 evidence of this aggravating circumstance will consist of testimony and physical evidence arising out of 

23 the aggravated nature of the offense itself. 

24 / 

25 / I 

26 ' / 

27 1  /1 
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2$ 

S. The murder was committed by WILLIAM PATRICK CASTILLO, for himself or another, to 

2 receive money or any other thing of monetruy value. [NR.S 200.033(6)] The evidence of this aggravating 1 

3 circumstance will consist of testimony and physical evidence arising out of the aggravated nature of the 

4 offense itself. 
ril  5 I 	DATED this  1,. 2- b  --•—day of Tammy, 1996. 
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CLARK COOKIllr, NEVADA 

7 

I THE STATE OF NEVADA, 

	

9 	 Pliatitt 

	

10 	 Can No. 	C131336 
) 	Dept. No. 	VII 

11 1 WILLIAM PATRiCK CASTILLO, 	 ) 	Docket 	P 
) 

121 	 ) 
) 

131 	 Defendant(s). 	) 
) 

	

14 	 ) 

	

15 	 INSTRUCTIONS TO THE JURY (INSTRUCTION NO.!) 

16 MEMBERS OF THE JURY: 

	

17 	It is now my duty as judge to induct you in the law that applies to this case. It is your duty as 

IS jurors to follow these instructions and to apply the rules of law to the facts an you find them from the 

19 evidence. 

	

20 	You must not be concerned with the wisdom of any tule of law stated in these instructions. 

21 Regardless ofany *ion you may have as to what the law ought to be, it would be a violation of your 

22 oath to base a verdict upon any other view of the law than that given in the instructions of the Court. 

23 

24 

25 
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6 al mu- CONSPOILACY TO COMET BUM ARY ANDJOR RCiBBERY 

7 	Delrembets ad duo and duos meet with each other and between thanselvss and each ethers 

sidi the other, wally, nakwillity, and Woolens* compere and agree to commit the mimes of Burgissy 

9 anti'cw Robbery, and in ihetholoce &said Conspinot Defendants Ad commit the acts alleged in Counts 

10 II and /11, wilds acts are incorporated by this refiner's. as though filly set forth henin. 

11 Minn/ BURGLARY 

12 	Defendants lid then and there wilfully. unlawfully, and feloniously enter, with intent to commit 

13 a Wow, to-wt: Lamy, dot certain buirfing occupied by ISABELLE BERNDT, located at 13 N. Yale, 

14 Las Vegas, Clark County, Nevads; both Defendants altering the residence and Defendant MICHELLE 

1$ C. PLATO(' aiding or abetting Defendant WILLIAM PATRICK CASTILLO by finishing 

16 transportation to said location and Defendant WILLIAM PATRICK CASTELLO aiding or abetting 

17 Defendant MICHELLE C. PLATOU by providing the key to the premises. 

1$ COUNT In -ROBBERY, VICTIM SIXTY-FIVE YEARS, OR OLDER 

19 	Defoliants Ad then and thew wilfully. unlawadly, and feloniously take personal property, to-wit: 

20 a video cassette recorder, a set of silverware, "booties", United States currency, and miscellaneous 

21 personal property from the person of ISABELLE BERNDT, or in her presence, by means of force or 

22 violence or fear of injury to, and without the consent and against the will of the said ISABELLE 

23 BERNDT, a poson being sixty-five years of age, or older, the Defendants using force or fear to obtain 

24 or retain possession of the property, and/or to prevent or overcome resistance to the taking of the 

25 property, andfor to flame escape with the property; the Defendants aiding or abetting each other as 

26 more specifically set fixth in Counts 1,11. sad IV, incorporated herein by this reference. 

27 COUNT IV - MURDER WITH USE OF A DEADLY WEAPON 	cast:7=m 8JDC-15°9  

a I 	Dekodeets did then and them, without authoeity of law and with malice aforethought, wilfully 
JDC recs. 

1 

AA000699 
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 telbreme; (3) as tidies er abettor, and as assipiratme, WILLIAM PATRICK CASTKLO and 

I MICHELLE C. NATOU vicarious* as penicipres is a conspkaey to commit the felony offenses of 

9 &new andier Robbeey.es set forth in Count L inceporated Wein by this reference; the Defendants 

10 having umpired oft fade other to coma* said Burglary aedior Robbay and having traveled together 

11 to the said ISABELLE BERNDT'S home is the vehicle of MICHELLE C. PLATOU, and Defendant 

121 WILLIAM PATRICK CASTILLO having retrieved a blunt object and/or a tire an from Defendant 

13 

 

MICHELLE C. PLATOU'S automobile to use against any persons they migla encounter after gaining 

14 entry to the residence of ISABELLE BERNDT. the Defendants thereafter committing the crimes of 

IS Burglary and/or Robbery, as set forth in Counts II and III, incorporated herein by this reference, the 

16 Defendant WILLIAM PATRICK CASTILLO actually inflicting the beating to the said ISABELLE 

17 BEJ1NDT resukiag in her death 

IS COUNT V  - CONSPIRACY TO COMMIT BURGLARY AND ARSON 

19 	Defendants did then and there meet with each other and between themselves and each of them 

20 vrith the oder, validly, unlawfully and feloniously conspire and agree to commit the crimes of Burglary 

21 and Arsos . and in furtherance of said Conspiracy. Defendants figi commit the acts alleged in Counts VI 

22 and VII, which acts are incorporated by this reference as if fully set forth herein. 

23 =NEM - BURGLARY 

24 	Defendants tfid then and there wilfully. unlawfblly. and feloniously enter, with intent to coounit 

25 a felony, to-wit: Anon, duit certain building occupied by LSABELLE BERNDT, located at 13 N. Yale, 

I 26 Las Vegas, Clark County, Nevada, Defendant WILLIAM PATRICK CASTILLO directly committing 

27 said act, Defendant MICHELLE C. PLATOU ailing or abetting its commission by counsel and 

211 encouragement and by dtiving Defendant WILLIAM PATRICK cAsnuo to and from the scene of 
CasIllio, William 
Rerigel 10120104 8JIDC-510 
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1 I sii lisrapsmy boils Am owl lime the pumpoly--stiliAinli INERNW11, by mac atigna-awne 

6 lierambIs mace combustible tustoWs, lake by mow oil amom unknown, Definulant WILLIAM 

7 ?AMUCK ammo directly oxen**, mid act Defends* MICHELLE C. PLATOU aides or 

8 abed* its annmiwionly comsat and encouragement and by *ivies Defendant WILLIAM PATRICK 

9 CASTILLO to and frost the wave oldie aime. 

10 	It is the duty alba jury to apply the rules of law contained in these instructions to the ficcts of 

11 the case and determine whether or not the Defendant is guilty °form or more of the oflbases charged. 

12 	Each charge and the evidence pertaining to it should be considered separately. The fact that you 

13 may Ind a defendant guilty or not gray as to one of the offenses charged should not control your verdict 

14 , as to any other offense charged. 
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THE STATE OF NEVADA, 

Plaintiff, 

WILLIAM PATRICK CASTILLO, 

Defendant(s). 

VERDICI 

We, the jury in the above entitled case, And the defendant WILLIAM PATRICK CASTILLO, 

Guilty of COUNT I - CONSPIRACY TO COIT4IT JAPRPLARY ,APLINOK ROBBERY. 

DATED this 141.1  day of September, 1996. 
-. 2UULPMNAJ 

Case No. 	C133336 
Dept No. 	VII 
Docket 
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THE STATE OF NEVADA, 

9 	 Plaintiff, 

10 

11 WILLIAM PATRICK CASTILLO, 

12 

13 	 Defendant(s). 

14 	  

15 Y 	ILLCI 

Case No. 	C133336 
Dept. No 	VII 
Docket 

16 	We, the jury in the above entitled case, find the defendant WILLIAM PATRICK CASTILLO, 

17 Guilty of COUNT -BURGLARY. 	 - 

18 	DATED this 14 111  day of September, 1996. 
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THE STATE OF NEVADA, 

Plaintiff 

-vs- 	 Case No. 	C133336 
Dept. No. 	VII 

WILLIAM PATRICK CASTILLO, Docket 

Defendant(s). 

VERDICT  

We, the jury in the above entitled case; find the defendant WILLIAM PATRICK CASTILLO, 

Guilty of COUNT III - ROBBERY, VICTIM SIXTY,EIVE'VEAKS, OR OLDER. 

DATED this 1-1 "  day of September, 1996. 
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DISTRICT COURT 
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VER 

THE STATE OF NEVADA, 	 ) 

Plaintiff, 

-vs- 	 Case No. 	C133336 
) 	Dept. No. 	VII 

WILLIAM PATRICK CASTILLO, 	 ) 	Docket 	P 
) 
) 
) 

Defendant(s). 	) 
) 

	 ) 

VERDICT 

We, the jury in the above entitled case, find the defendant WILLIAM PATRICK CASTILLO, 

Guilty of COUNT IV MURDER OF THE FIRST DEGREE WITH USE OF A DEADLY WEAPON. 

DATED this WI  day of September, 1996. 
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VER 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

WILLIAM PATRICK CASTEL°, Docket 	P 
Dept No. 	VII 

Plaintiff; 

-vs- 	 Case No. 	C133336 

Defendant(s). 

VBRDICT 

We, the jury in the above entitled case, find the defendant WILLIAM PATRICK CASTILLO, 

Guilty of COUNT V - CONSPIRACY TO COMMIT BUlt.„ GIARY AND ARSON. 

DATED this 14 .4  day of September, 1996. 
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THE STATE OF NEVADA, 

PlaintifE 

-vs- Case No. 	C133336 
Dept. No, 	VII 

WILLIAM PATRICK CASTILLO, Docket 

Defendant(s). 

VERDICT  

We, the jury in the above entitled case." find the defendant WILLIAM PATRICK CASTILLO, 

Guilty of COUNT VI - BURGLARY, 

DATED this q V°  day of September, 1996. 

PT?, 	lI%tAUb to4 

1.U.L141 

Cast:Noe Wiliam 
Rev% 10,20/04 SWAM 

JDC rees. 
- 

A 44,3 

027-8JDC0557 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

In the Supreme Court of the State of Nevada

WILLIAM P. CASTILLO, 

Petitioner,

vs.

E.K. McDANIEL, Warden, Ely State
Prison, CATHERINE CORTEZ MASTO,
Attorney General for Nevada,

Respondents.

No.  56176

APPELLANT’S APPENDIX

Appeal from Order Denying Petition for 
Writ of Habeas Corpus (Post-Conviction) 

Eighth Judicial District Court, Clark County
_________________________________________________________________
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