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IN THE SUPREME COURT OF THE STATE OF NEVADA

DONEALE L. FEAZELL,
Appellant,

Vs,

THE STATE OF NEVADA,
Respondent.

This is an appeal from a district court order denying a post-
conviction petition for a writ of habeas corpus in a death penalty case,

The district court convicted appellant Doneale Feazall of first.
degree murder and attempted robbery, both with the use of a deadly
weapon. Feazell recsived a death sentence for the murder. This conrt
affirmed Feazell's conviction and sentence.! Feazell subsequently filed a
timely first petition for habeas relief in the district cowrt. The district
court appointed counsel to represent Feazell and denjed the petition
following an evidentiary hearing. This appeal follawed,

Feazell claims that his tria] and appellate counsel were
ineffective for failing to challenge the following adverse rulinga by the
district court: refusing to provida Feazell with fees in excess of $300.00 for

Feazell v. State, 111 Nev. 1446, 906 P.2d 727 (1995).
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an investigator; refusing Feazell's request for an eyewitness identification
expert; and limiting objections to the defense attorney conducting the
9xamination. Feazell also claimg that his counsel should have challenged
the admission of "victim impact” testimony at the guilt phase of the trial
and the district court's denial of Feazell's pratrial petition for a writ of
habeas corpus in which he complained of the introduction of allegedly
improper evidence at his grand jury proceeding,

A claim of ineffective assistance of counsa] Presents a mixed
Question of law and fact, subject to independent review.s To establish
ineffective assistance of counsel, a claimant must show both that counse}'s
performance fell below an objective standard of reasonableness and that
counsel’s deficient performance Prejudiced the defensed T, establish
Prejudice, the claimant mugt show that but faor counsel's errors, thers is a
reasonable probability that the result of the proceeding would have baen
different.+

Feazell's claims of ineffactive assistance of coungel Jack merit.
First, Feazell failed to include the relevant transcripts of the district
court's adverse rulings malking assesgment of its exercise of discretion

*Kirksey v, State, 112 Nev. 980, 987, 923 P.2d 1102, 1107 (1996).

‘Strickland v, Washington, 466 U.S. 668,687 (1384),

41d. at 694.
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one defense counssl to avoid "double-teaming® angd would have imposed

‘See NRS 7.135 (providing that “[clompensation to any person
ishing . . . investigative . _ | services must not exceed $300.00 . . .
unless payment in excess of that Limit is . , . [c]ertified by the trial judge
- -+ A3 Decessary to provide fajr Compensation for services of an unusual

character or duration”).

defendant the Servicas of an eyewitness identification expert where
descriptions of the Perpetrator were entirely inconsistent and where
identifications apparently influenced by exposure to pre-trial publicity and
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" Nor are persuaded that the State improperly introduced "victim-impact”
evidence at the guilt Pbase of the trial The testimony of the victim's

" Feazell for attempted robbery.! With regard to the testimony of the
victim's aunt, it appears to be irrelevant but in 0o wise prejudicial.
Finally, at- the grand jury Proceeding, the prosecutdr adequately
instructed the grand jurers that evidence of the Vegas World shooting was
applicable only against Feazell's ariginal co-defendant Sean White.10 W

"See Schoels v, State, 114 Nev. 981, 966 P.2d 735 (1998), rehearing
&ranted. 115 Nev. 33, 975 P.24 1275 (1999) ("A trial judge has authority to
assure protaction of public intarests including asswring fairness to the
Prosecution.").

'3e¢ NRS 200.380 (defining robbery in part as “[t]ke unlawsy] taking
of personal Property from the persan of another . . . againat his will"); see
- alsg NRS 48.015 (providing that “relevant evidence' means evidence

it would be without the evidence"): NRS 48.025 (providing that relevant
evidencs is generally admissible),

a defect in the presentation of evidence that is admissible only against one

defendant); see 3lso Row v, , 118 Nev, ___ 39 P.3d 114, 122
(2002) (reaffirming that the ultimate isaue ig “whether the jury can
continued on nex page. ..
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therefore conclude that Feazell has failed to demonstrate either that his
counsel's performance wag objectively Unreasonable or that he wag
prejudiced.

Hawever, our review of the record reveals that Feazell's jury
found beth the robbery and “receiving money" Aggravating circumstances
based on the same facts. They were therefors improperly duplicative it
Feazell did not rajge the issue of duplicative aggravators in his opening

reach the merits of this claim,

First, absent 3 showing of good cauge and prejudice, tha claim
regarding duplicative ageravating circumstances would be Procedurally
barred: Feazell's conviction was the result of a trial, and the issus could
have been raised in the instant habeas petition. 13 Howaver, good cause

.+ - continued
reasonably be expected to compartmentalize the svidenco gs it relates to

separate defandants") {(quoting w 111 Nav. 848, 854, 899 P.og
544, 547 (1995)).

19se Lane v, State Qane ID, 114 Nav, 299, 304, 956 P.2q 88, 91
(1998); NRS 200.033(4), (6).
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exists to excuse the procedural bar because Feazell hay right to effactive
counsel] in this Praceeding, 13 and, a3 we explain, Feazell's post-conviction
counsel was ineffactive in failing to raise this issue in the instant
Petition.* Counse] wag ineffective and Prejudice resulted because this
claim has merit; the ageravators are duplicative, rendering the “receiving
money”* aggravator invalid, No purposs is served by requiring Feazell to
submit thig claim in 5 Successive petition in which he also demonstratss
§00d cause and prejudics, Similarly, this court has reached the merits of a
claim of ineffective assistance on direct appeal, without requiring that it

. .. continued
Petitioner has taken to secure relief from his conviction and sentence

-absent causs for the failure to present the-claim gnd actual prejudics),

1 NRS 34.820(1)(a) (providing that Appointment of counsel for 5
habeas petitionar sentenced to death is mandatory if “the Petition is the
firat one challenging the validity of the Petitionar's conviction or
sentance"); % 113 Nev. 293, 934 P.2d 247 (1997) (holding
that if a petitioner in a first patition is entitled to and appointed counsel
pursuant to the statutory mandatg of NRS 34.820(1)(a), then Petitiouer is
also entitled to the sffactive assistance of that counsel).

“Seg Crump, 113 Nev. at 302-04, 934 P.2d at 252-53 (stating that
ineffactive assistance of counse] can constitute good cause to defeat

Procedural default).
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be raised in the first instance in the district caurt, where the rocord clearly
demonstrated that counse)' actions were ineffective ag g matter of Jaw, 15

Second, Feazel] argued unsuccessfully on direct appeal that -

his two aggravators wers duplicative, 16 Normally, the doctrine of the law
of the case bars Teassertion of a claim in habeas,!7 hut we havé discrgtion
ta revisit legal conclusions when warranted.!* [t ig Warranted in this cage

Lane II did not announce a new rule of law, On the contrary, i reliad
upon well-established Nevada law in ruling the aggravators duplicative 2

""See Mazzan v, State, 100 Ney. 74, 79-80, 675 P.2d 408, 412.13
(1984); :.e.e_a,lﬂﬂdu_s_tgu 114 Nav. 169, 17 -79, 953 P.o2d 1077, 1084

(1998),
8Faazell 111 Nev. 1449, 906 P.2d at 729-30.
8ee I’lﬂL&_ﬁ% 91 Nev, 314, 535 P.2d 797 (1975).

18Gee &ﬂw 117 Nev. __, —— 34 P3d 519, 535-36

(2001).

®Lane II. 114 Nev. at 304, 955 P.2d at 91
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| Thus, issues of retroactive and Prospective application do not arige 1

| Accordingly, we strike the "receiving money” aggravator bacause there are

no facts to Support it apart from the robbery of the victim, and it ig
thereforg duplicative.

When an aggravating circumstance I3 not supported by

- sufficient evidence op is otherwise invalid, this coyrt may reweigh the

| remand Feazell's casg tg the district court for a new penalty hearing,
For the reasans discussed abave, we AFFIRM the district

| gourt's denial of Feazell's claims of ineffective assistance of trial and

apply Prospectively unless they are rules of
constitutional law,"): MHHALL_M 10€ Nev. 907, 910, 803 P.2d
-§ 225, 228.27 (helding that Supreme Court decision could be applited
. ] retroactively where decision did not Announce new constitutiong] rule, but
| merely explaineq state statutory law as it existed at timg of habeas

25ee Qmm 109 Nev, 864, 877-83, 859 P.24 1023, 1031-35
¥ Miaaiocr s

494 US. 738
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appellate counsel, VACATE his sentence of death, ang 'REMAND for a
Dew penalty hearing consistent with this order,

It is so ORDERED.

777‘:'4"‘7«_«—:-——

, Cd.
Maupin

LY
ST bk M) J. J.
Yo g I Shearing
i \J .\ — J. ' N J
' Agoatia Rose

= Pl Jd Beclorr
Leavitt

— d
Becker
¢ Hon. Kathy A. Hardeastle, Districe Judge '
Attorney General/Carson City
Couaty Digtrict Attorney
Scott L. Bindrmyp
Clark County Clerk

AA002133



EXHIBIT 108

EXHIBIT 108



fe . . - *y
R . o
. : ol
. . T 7. . IR
' . . : [l Tl R
o ; S Lo . e

| I8 ™R sumREKR couar o THE STATE OF NEvADA

JESSE JAMES MANKINS, f - Na. 20780
| o Appellant, S

THE STATR OF NEVADA, .

3

}
)

)

—
)]
)
-
)

the Nevada State Prison 8% a habitual criain@;‘- C'V'41''l«wr,:pmu..gni:

-!.'ilﬁod, a direct _npbgj; L,'.chnuing;ug_ hi;cmvict.ton, and this

COUFt later dismlseed that appeal.  See | > V. State, Order

Dismisaing Agpea, Dockat Ne. 19188, -7 tu-dnm.r 8, 1s8s,

*ppellant uioq_,ig‘t_:hq‘u-_t;iqt Sourt the instant pot:tticm, for
;&q-t~cqg§s_,q1_;¢pn Telies. e atate oppesed “the
December 13, 1989, tht di:tr.tct court M,a‘_"mp
Thias appgq--iql;mq. ‘ ~ o ."f;';' :::Z:“.x S

notad tlut Hn_ﬁppq;lgngfg:_ pit&!:_;g:} nllagnﬂ_ - tp;t h.tq cpﬁﬁ-llg-_sl! .
nutfoc_tj.va at trial,’f at :Qntm!_.ug md qn appul.DllpitQ

this, however, the disty;

Patition and on |
Patition,
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pogt-convict.tnn r-l.t-t}. Hq also noted,
2ppelliant wag r-gnnntnd by the
At tria; and on dir-ct appul. Doapit-

im:nrnt thc diztrict cou:.-t: a.uowod the Cluk c;zunty Pubuc
D-ﬂndcr to Fepresant appelliant at th- hur;lnq on th- p-tit:.ton
far po.t-conv!.at.ton relief. Thyug, W& concludeq ‘that the

p-titgoh._ Mmrdingly W8 directe
why thig lpm should 'nqt ba rnlmhq to th-

: Rupqnd-nt ‘anu't- in r-apomo
_Gause tmt thig court SITONecusly  dete

Specificaily, 4¢ statag that Stephen 'uaiu, _Eﬁg‘, rgproaonted
appqlltpt At triay and \wu' at that ‘tm.l_gl‘-nbir of a Private
law £iry, Vagnah enq Roazk. Qur Teview of the Tecord an *ppeal
Tevealy that th.t_a"u true. wé note, hnqur that th. record
llao d.tsclnu_u uﬂﬁ:tivﬂy that appolunt: was upz:uqntcd

untoncing by Danigl Hutinga, Esq., a doputy unplmd by the
Clark County Pub.l.:.a Dafender. pp, record further d.i.-clona
that npm.lant was ruprusnt-d in his dimt appeal by th.
Clark cgunty Publie notlnd-r.- rinally,_coutraxr to
Tespondent'y gll._;tiona.' - the roco;:d lttiruatl.voly d:.acl.c;u
that anu'l;y Publig anopdnr an_;;.l Hgat,i_.nga, Esg., the nttom-y
Who representeq fPpellant at aontll_nc.lpg and whose porf.amnc.
wasg chaunng-d in :ppoumt'q pqtit.lon, appux.d on npp-nlnt' '
bcha.l.t at the hou-.'lng on lppnlmt'a pltit-ton ‘and thlt ho

PaTticipateq in those procuding:. Und.r these cireuutancu i
we conclud. that the appnrnnc- of iuproprutr crutnd hyz,

2

thia nppu-qnt conflict
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: ' "part
Qur crininal Justice syatqu. gnnarallg Coluu' v Stutl

101 Nev. 473, 708 P.2a 1125 { 1985). Accordingly, ve vtcato the
ordex of -the dutrict court dnn;d.ng appulhnt'a pctition for
pu;t-canviction Telief, and we nnund tlu.s lutt;o:: ta the

w!.d-nt.tu-y hnring. To tnrtn-r J.u.un
the lppqgranco qt parl:iu.tty buod

the ptocnd.tng- on. r-und -!uu
district court Judg..

d.tat:tat eourt !or an

apociﬁ.a tind:&ngl
d-ciuion on ruum

'It is ao omznzn ’*

co! Hr.m. stcph.n L. Huf.r.lk-r. Diutr.ict a‘udg. e
+ Brian m;y, Attorney Ganeral i : e
+ Rax Bell, Dintriot Atto They - - :
Jegse James l!lnlu. S e

. “This order sha1y constitute our f£inag dupo.:.ts.on of this
4ppaal, Any challengs to ‘the  district court'a dncitiun on
Temand ghajl bt_doc_:kgtpd A% a new pmcud.t S

AA002137



EXHIBIT 109

EXHIBIT 109



—

L. ]

i . .
" :

W
nedy

IN THE SUPSEME CAURT OQF THI STATE OF NZVADA

-

CFILED

HAY 2 4 1994
" sanetre ¥, waeu

SR e Yl

--QRQER _gF REMAND CLeR OEMUTY CLERS

RICHARD LEZ HARDISOH,
Appellant,
vz,
THE STATZ OF HEVADA,

.- Respendent.

This i3 aa sppeal from aff ozder of the district courk
deaylng appellaak s amanded pc:‘.l:i.c-lﬁ tor post-caaviction relied.
On June 36, 1347, 3ppellaat was coavicted, puzsuankt ke a2 jury
trial, of one count aof first degres murder with use of a deadly
w;agon aad wasg sentencsd to death. Ac tzial, apopellanc was
rci:r:es;n:cd by court-apoainted c¢ounsszl, Robert Legakesw, Hho- is
sinca dacezsed. ':his court affizmed appellanc’s canviction and
sancence on appeal. Sgg Harmdisoq v. Stace, 104 Mav. 530, 763 P.2d
52 (13213}, -

dn Maxch 1, 1942, agpellanc pecitioned che discrict
couxrc far post-convictlioa relief. The discrict coure denied
ag}nlla'nc'l petition without ceaducting an evidencilary wﬂ
This couzt dismlssed appallanc’s subsequent appezl. Seg Hardisen

v. State, Docket Ho. 20073 (Order Dismissing Apgeal,’ Febzuacy 3132,

1334}, g

F A:ngnll.anc thea filed 1a cthe U.S. Olstzice Coure a
petition far a wric of habeas carpus which the U.S. Dissrice cours
held was a *mixed® petitica contaialng both exhausced and
unexhaugsed claims far reliaf. Oa Septembar 20, 1971, the U.S.
Ciscrics Caure szayed appellanc's petitisn so thae he gould

exhaust his claims in s3ats qouzs.

Ow November 19, 1991, sppellaac filed In 2ha Nevada

discrict coure 2n *smended peciica for pasc-convieslon relict.*

Gn Februszy 4, 1291, che dissrics caurs disalzzed che pecicion
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vithaut conducting an cvidaneiary heaciag. This apgeal followed.
Agpellant cantends, ameng other things, that counsel was

inelfective during tha penal:ty phass af his trial. We igrea.

To atate a clalm of lneffeczive aasistancs of cauasel

that iz gulficient to invalidice a death sentesca, apgellant must
show that counsel’s u;:u:n:a'cian fell balow an objeczive
standard of reasoaableness and Lthat theve 1 a reasonable
probabilicy thak, but far counssl’s ezTors, the resulk ef the
procsading would have_.besn diffazsal. Ss2  Stxzickland v,

Washingeaa, 466 U.S. €63 (1384} ; Warden v. Lyons, 104 Nav. 434,

€8] P.2d 504 (L934], gaxtC. dealsd, 471 O.5. 1004 (1L245).
At tha penalcy phass of appellant’s trial, apgellanc’s

caunsel presented no witnessss or avideaca and made caly a brief

closing argumant.

I'm going to txy to maka 3 poinc. I hape I
make fz. You leak zc man (sic] being shot
twice in the biack far pme aposrent motive. T
wais trylng Co think qi' the words thac came ta
ma as I logked at these facty: shecking,
horrandaus, carrible, bad, maan,
incgmprehensible, fgnarant, na explanaclian.
I mean, sspeclilly withouc apgarant motiva.

You and I dom’'t operata in cha
envirenmeant that Richard Lea Hacdison was
goarating im. . . . .

Thag’s what makes this case -~ aa
sanzaless. And the point I‘a trying to make,
and hopefully I can, is -~ is thac Richaxd
Les Hardison was aperatiog ac a lavel that ha
lived in. Ve heard the testimony of --
Lockett who says thas by noen, himself and
Mr. -Johnean were alrfeady high an drugs and
alechol and bouncing eff the screcs walls.

. F would wsubmit <thae is the only
environment that Richazd Les Rardisga knaew.
He was operating iIn chace eaviroazant.
Qbvicusly you and I daa’t zake a weapon ta
fettle ocur beefs, setcle our differancss.
Thank God wost peapla donm’z.

But lat’'s not decsive aurzelves a2s ta
what the environmant was an Augusc 2lsg,
L9464, 737 or 701 Madiszen Avenue., Ou bahall
af Richazd and his family, I agk you ta :im:-
hls life. Ha's A maober of a humaan family.
Ha's 39 yeazs eld, I <can’t baeliave thac
tharw is nat some good ia Richard thac the
.Te3q of his lile cza’t pioduce evaan if thae
L2 in che prisea In Nevada. Thank you.

Q‘_‘

R R WE )

Abagher
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Ia supparc of che instane petiticm, apgellaac submitted
several aZff{davits regaszding potential mitigating Ce-st:imny that
wa3 not presented by csunsel an his benali. The affidavits ware
Lrom agpell;nn. appellant’s aunc, apgellant's grancacther, and
agpellanc’s father. The affidavits state that the afilzats had
spakea to trial caunsel and were willing te testify, buk thag Chey
vera nevax cilled. In summary, the afiidavits staze, imong other
things, thas: (1) cthe victim was 2 czack and PCF dealer wich a
repucation as a neighborhoed bully; (2] the victim had previously
stabbad and healen agg;;.ianc: {3} appellant had bean expesed to
drugs as an infank, wvas braia damg"'_ﬁd. had an I.Q. aof &€, aad had
difliculty read£n§ and wricing;: Mi appcl.l:n;: had bez=n beakaa up
and abused during his childhood by aldes, bigger kays beciuse he’
was quiet and amall; (5} appellant had a drug pzoblem and wvas
Exarful of everyona; (&) apgellant had dregped ocuk of high schosl
afcer cha 1dth gzade; (7) appellant was a s0fk, kind haey who
helped tha ncighborhaed elderly; and (8) appellant was shy and
would nevar intentiomally hurt somecae unless absglutely pressed
to dafend himself.

Disgcrict couzts muss affard 3 death-eligible defeandant
avery oppaztunizy to present mitigating evidencs because
possassion af :h: most complete information possibla regarding the
dafendanc’s 1ife and chazacteristics Lx essential ta the sslection
of the appropriake sencencs. Jeg Harris v, State, 106 Nev. 667,
738 ‘E.zd 1104 {193d1. Neverchelass, decisions on what mltigating
:vlcfcnca te present may coastltuca a skratagic choica af counsel.
_S$2 Mazzan V. StaZe, 1G5 Nev. 743, 743 7.34 430 (L383). Trial
counsel in this caaze, however,, presanted a9 mlizigacing evidencs
vhatsaeaves and Che recazd dofalna!: suggest that iz was a scracegle

dezlsian.! Gf. Canage v. State, l@3 Mev. &&4, 83! P.2d 1021

‘e note that thls case {s complicaced because apgellanc’s
rial counsel died slghe moaths after aggellant’s axial. making an
inquizy inze counsel's Ragtics lepassible. )

3
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{1533} (deﬂ_lsndan: Tequested chal trial couansel not call family

newbers at penalty phasal. i

We have pravigualy suggested zhat presenting na
mitigating 'ev;duu::. a3 gpposed ta presenting anly scome af Che
available altigating evidencs, can agpraiach ger 3¢ inaffeccive
as3lstance of caunsel. gSaz, £.€,. Wilsan v. Stats, 105 Nev, 114,
771 P.3d 533 (1283) (counsel was ineffsciive at the penalty phase
of z death trial for failiag o present a large bady of t;il:lgatl.ng
evidence and prescn:ing‘ a damaging argumant to the senteacing
panel); Mazzan v. Stace, 100 Nav..T4, 675 P.Id 409 (1%284) (couneel
was ineffective az the penaley pku;; af a death exial a5 2 matter

of law vwhea counsel presenced ne witzesses gor mitigating

circumecances and mada a counserpraducsive azguacnt Co che juryl.

Although we do not conclude that the presactation of ne
mitigacing evidencs is pav ga lneffeckive assistancs af caunsal,
under the uniqua circumstancss af this casa, wa conclude r.ha_‘;:
appellankt recsived ineffective assiscaace of caunsel. Counsel’s
ipparect failura o call apgellans’s family Gto ctestify o
apgellant’s childheed, dispesition, and prier hRistory with the
viceim, coupled with 2 questicnable closing zzgumens fall below an
ch_je::i‘v- standard of reasonableness.

.Fu:':hnrl. we coaclude that appellanc hax dcmu;:naad
prejudice. If the jury had heard the afiancs Bascify in che
nnnc:: their affidavits agats thay would have tastified, thers is
a re_q;,:auablc probabiilicy cha: the jury would have bezzar
und-:;l:.qqd t¥ial counssl's closing argument and noc have recurnad
Che deach penaley. .

Accazdingly, we ecsaclude l:ha.:. appellant recsived
ineffecilve assiszancs of coungel a8 the penalty phase of his

exial.? Therefasa, ve reverse the disszlc: eours’s erdes danying

™a have cansidered appellanc’s acher contancicas regarding
the fnelfectivenass of t=ial czaunesl duriang the st;ilr. Eh‘" anf.
’ <3atinued.,.,
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agpellant’s paziciaon and vacacs apgellant’s santancs of death., We
remand chis matter ta the discric: court for a newv pegaley hearing

before a thies-judge panel.

It is so QRDEREZED.?!

Shearing (i::ir"

€¢: Hom. Jack Lehman, District Judge
Hon. Frankie Sue Dal Pagx, Actazmey General
Hor. Rax A. Sell, Discrict Actorney
PobZez Lawv Officas
Lorecta Bowman, Clark

Q‘_”'

*{...concinued]
they are witheut meric. Furches, agpellant's cantsatioa that he

was dealed 2 falr wtrial becaues of prasecutarial misssaducz is
naritless,

MThe Henarable. Robere E. Rese, cChief Jussics, did nas
pactiecipata in the decisica of chis apgeal.

i
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. KE\Zivew ' .

s : APR | 1 1995
. Fadoral Public Oefencel
IN THZ Suypreng CWATbr THE STATT oF wEvaga
JAHES zag mrnr, ) Me. 1g2%3
. J .
Appellant, ) 3 ]
j i "-"l-:. - ‘F“ [~
v, jl ‘j _f.i.-"';_‘t ﬁi‘! @ g
i
asuandents, %
— ’ & T0TH RO
o CLERN. JUPAEME CQURT

grOZx BISMISTING Appear,
. M.-M

pcl'l.‘-ccmd.ctidn Talief. gy Laview of the Tacord qgn 4pneal
Taveals 3 jllri:d.f.c‘:ion«l.l dafect, s;mc.f.zi.cmr. ¥e gota thap
the distmtoe SIUTL entered its oxder dcnging AgPpellant'g

'

SQurt 4q entertain an Appeal. Sce Jordan v, ut:lel:ar, Dep't aop
FrlIons, 101 Nev. 148, ggq .24 998 (1949, _ i

In the Preasant cisze, 8pallant gen+ hig atice gp
290eal tg tng clerk of thig SIuEt within tne tine specisieg in
NRAp 4(h), App-.u_ant did nat 2ile hig Notice gf Agpeal l;ith
the clexk qf the districs COuUrt, however, UAtll June 1s, 1947,
VeIl beydnd the tyme TPesified a wmap 4qp). It therefore )
APpears thge this cauzmse lacks -:]uriadi.ct.f.aq ta entertain thig .-
APPeal. ‘54 Jordan, 101 wey, 3T 144, 696 p.2g 4 999; zem 139 o
Galden -, MaeXim, 43 Nav, 314, 393, 204 P. 402, 403 (%912) {(a
documant 14 £1led when f4 i3 depagitey with ang "-'!f:‘.iVQd by the
PrAper offices Zar filing).

Wa nate, hquw-:, that pgeilant'y Putitian hc.low . )
challenged the PEegriaty of death fantence, ang that undex S

the untiquge circunstanels 9f thig cise ;3 disniggql with
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Prejudice would be i.nappragriata.

agpeal Hitha;.xt PTajudica tg igpellant'y po

Petition fqp pas‘-:-canv:'.ctiqn Zalief in tha diztrice cayrt,

his petitian,
shall hald an nvidcnti.arf hea

APpellant elqets tq re-file

TeQrasant igRellant in tne Pracasdings
Fetitiaon,

It Ls ga OROE3I=Q, ¢

.

l.”_

izrn

T ¥R deny a2y magt
Agpellane’y motian for dppaintaent of SAungel o Teprasant him

23 Han. Ezrle W. White, uE., DY 2 Judge
Kan. Arizn McKay, Attarnay Ganaral,

Han., Rex Bell, Digtcic: Attarnaey

Mazgan o, Harris, Public DeZandaer

Laratty Bowman, Clesk

Ac:arc&.!.ngly, we digmisg this
ght #q fa-file hig

Iz

the digtrioe Cay-s

SA0g and iggaine CQunsel &y

hald gn the Tenawed
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.
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INTHRSUPEMCDURTOPMSTATEOPM

DANIRL STEVEN JONBS, ) No. 24437
Appellant, 5 . '
. ) FILED
THE STATE or NEVADA, : AUG 23 199
Respondant, l}

NSRRI
- "SRtk
QRDER DIIMISSTNG Appear .

This is an appeal from an ordar of the districe equre
denying 4ppellantc’ g Petition o PosSt-conviction taliaf,
Appellant Danie] Staven Joneg Plsaded Suilty to che murder of
Donald ¥eody., a three-judge panel fencenced appellant to death.
Appellant then £iled a dirges appeal wich thig COurt, and we
affirmed the conviceion, Jones v, Stats, 107 .l-l-v'. 632, 817 P.2d

1173 {1931). Appellant lubuqucntly filed a paticion gor pPost~

well charged in an indictment , , , _+» Glese v, Chief o2 Palice,
47 Nav. 512, sas, 483 p.2q 1163, 1144 {1971) (qucl:ing Ix parce
Dickson, 3¢ Hev. 34, 101, ‘133 »p, 133, 139¢ (1913)). Thl
iodictmens, gn ics faca, confexry Jurisdiceion and this is
supportad by che tvidence presanced by tha astarg. Under che
¥tite’'s theary of the cass, Jurisdiceion ig sscablished. The
uedtion 18 not whather the state had Jurisdiction, wue whether
the state proved the facts which astablish thae Jurisdictioen. By

Pleading guiley, appellant relieved the State of the burden of
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Proving the facty {n Che stace’s theory, Appellany's irgusent
therefore withaut merir.

without merie.
Appellant next ATJUues that ihe three-judge fentancing
panel ig unconsticuticnal, This is nog ap ApPropriate Lagye far
A poat-convictieg patition,t Tharefors, we hasd not consider thiw
issua, ’
Appellant pexr AIJues thar nig trial coungel wag

Lockbart, 474 g.g, 52, s58-59 (19a3), Warden v. Lycns, 149 Hev,
€30, 6031 ».2a4 sgq (1384), cazn. aenieq, 471 U.8. 1004 (19ss).
Appellane hag failed to sacisey ¢ithar part of thig Cest, and we
conclude chat his argument i, without maric, :

was involunnr:l.ly ar u.nJ:nauingly anterad or char the plea way
antered withoyr effectivy dssistance of Counsel . »

3
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Performance of appellace counsel.

Pinally, appallant arques char the distyiee COUrt arra
by danylog him an evidenciary Bearing. All of tng factua
allegations mady by appellaac are balied by &the racord, g

State, 100 Hev, 438, 503, sag P.2d 222, 21% (1934),

Having considereg all of appellant'y argumenta apd
concluding that they are withoue varit, we

ORDER this appeal disalssed,

ge

cS: Hon. Gane T, Paztar, Districe
Hon. Frankis Sus Del Papa, Attornsy General
Hom. Stawarr I,. Bell, Distriac Attorney
Philip g, M“‘I
Loretta Bowman, clerk
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° @@PY T RECEIV:

DEC 2 3 200
Fadcral Pabige Doy
. . LasVagas Moy
IN THE SUPREME COURT OF THE STATE OF NEVADA
DANIEL STEVEN JONES, No. 39091
Appellant, .
vs.
WARDEN, ELY STATE PRISON, EX. F | |_ E D
MCDANIEL AND FRANKIE SUE DEL
PAPA, ATTORNEY GENERAL OF THE DEG -
STATE OF NEVADA, o 19 2008
Respondents.

JANETTE M, BLOOM
. CLERK Cou
) . 1 4
. ORDER QF AFFIRMANCE,

Thia is an appeal from an order of the district court denying
appellant's petition for a.‘w:rit of habeas corpus in a death penalty case.

On September 24, 1990, appellant Daniel Stoven Jones pled
guilty to ﬁrst-degi‘ée murder, and a three-judge panel sentenced him to
death. This court affirmed appellant'a conviction and sentence.!
Remittitur issued on Qctober 25, 1991. On December 27, 1991, appellant,
with the assistance of counsel, filed a timely petition for post-conviction
relief in the district court pursuant to former NRS 177.315-385. The

'Jopeg v. State, 107 Nev. 632, 817 P.2d 1179 (1991).
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district court denied appellant relief, and this court dismissed appellant's
appeal from the denia] 2

34.720-.830. The State filed an Opposition alleging that appellant's

“Jones v, State, Docket No. 24497 (Order Dismissing Appeal, August
28, 1996),
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First, appellant contends that he haa established good cause for the delay.
In particular, appellant submits that any delay was not his fault because
in regard to his first petition the district court (1) provided appointed

denied the Petition”; and (3) failed to inform appellant and appellant's
counsel of the potentia] consequences of failing to raise all avajlable claims
in the initial petition as Wwas required under former NRS 177.380.4
Second, appellant complains that he never signed the amended petition or
saw it before hig first post-conviction counsel filed it Appellant finally

SNRS 34.726(2).

“Sea 1987 Nev. Stat,, ch. 539, § 34(3), at 1228.29 (providing that, in
a death penalty case, "[tlhe court shall inform the petitioner and his

- counsel that all claims which challenge the conviction or imposition of the
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Appellant has failed to establish good cause for his delay in
filing his habeas petition. First, the errors alleged against the district
court and the defects identified in the firgt post-conviction petition do not
speak to the issue of appellant's delay in filing his second post-conviction
Petition and therefore cannot excuse it. Second, appellant filed his first
post-conviction petition in December 1991, "t that time, there was no

impermissib]y exth'umhea his prior right to file a second post-conviction
petition unaifected by the one-year filing limitation, He further contends
that this court's recent decigion in Eﬁﬂﬂmmm in which we held

‘Pellegrini v. State, 117 Nev. — ~— 34 P.3d 519, 537-38 (internal

quotations and citations omitted),
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 (citing

that the procedural bay applies to successive petiﬁons,'“coﬁétitutea a new
default rule that cannot, consistent with constitutional principles of dye
Process and equal Protection, be given retroactive effect, Appellant also
contends that thig court's Pellegrini decision “in itself violates due pfocess
and equal protection " We disagree.

In Pellegripi, this court acknowledged that

[plrior to the effective date of [NRS 34.726), the
sole statutory considerations for timely filing
under Chapter 34 were laches. .. and that g prior
Post-conviction petition pursuant to NRS Chapter
177 had to be timely filed. Ifa petitioner was not
barved by laches and had met the Prior petition

The court then noted that "the legislature canngt extinguish an existing
cause of action by enactmg a new limitation perigd without first providing
4 reagsonable time after the effective &te of the new limitation period in
which to initiate the action."® We concluded that "petitioners whose
convictions were final before the effective date of NRS 34.726 and who had

Id, at — 34 P.3d at 525-31.
Ud.at ___ 34 P.34 at 529,

*Id, (quoting ﬂl‘.m,_&m 150 F.3d 370, 373 (4th Cir. 1998)
mﬂﬁk!-l\lon_hﬂgkgm, 461U.8,

273, 286 n.23 (1983))).
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filed a timely first petition undep Chapter 177 were entitled to gz
reasonable period’ of time after the effective date of the new limitation
period in which to ﬁle_ any successive petitiong, "® We further determined

petitions, "0 'We continue to consider this reasoning sound, Because NRS
34.726(1) became eﬁ'ective on January 1, 1993, and becauseihis current
habeas petition wag not, filed until 2000, appellant does not qualify "for
timely filing under this narrow exemption from the requirements of NRS
34.726,"u Moreover, we reject appellant's argument that in Pellegrini we
announced a new rule that should only. apply prospectively. In Pellegripi,
we noted that we "had previously applied the tima bar at NRS 34.726 to
successive petitions™® and that “the Plain language of the statute
indicates that it applies to all petitions filed after its effoctive date of
January 1, 1993.ms8 A case interpreting the plain language of statutes and

g,
IOId-l .

lll‘dl

V14, at___, 34 P.5d at 526,
“1d, at __, 34 P.3d at 529,
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existing case law does not announce a new rule and, 'thefefore, may be
given retroactive effect, 14

Next, appellant contends that refusing to review his
constitutional claims on the basis of cither NRS 34.726 or NRS 34.81018

treatment of similarly-situated litigants" because thig court allegedly
appligé these procedural bars so inconsistently that "they do not provide
A adequate ﬁoﬁce of when they will be applied or excused." Wae reject this
contention and conclude that the instant petition is both untimely and
successive. As we concluded in Pellegrini: "We have been consistent in
requiring good cause and actual pmiudice to overcome the procedural
bars,” and we see no reason to revisit this issue. We particularly reject

1See Murray v, State, 106 Nev. 907, 910, 803 P.2d 225, 227 (1990).

- 1°NRS 34.810(2) Provides that a second or successive petition must
be dismissed if it fails to allege new grounds for relief and the prior
determination was on the merits or, if new grounds are alleged, the failure
to assert those grounds in g prior petition constituted an abuse of the writ,
NES 34.810(3) requires a petitioner to plead and prove specific facts that
demonstrate good cause for failing to present a claim before or presenting
a claim again and actual prejudice.
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appellant's reliance on u_llj.uhhaheidmwam as cog'nizal;le support for

his claim of incongistent application of the procedural bars,16

A&ditional.ly, appellant raises a number of claims that were in
substance previously agserted, either on direct appeal or in the first
Petition for post-conviction relief.17 The law of a first appeal is the law of
the case in all later appeals in which the facts are substantially the same;
this doctrine cannot be avoided by more detailed and precisely focused
argument.!® Any attempt by appellant to reformulate his direct appeal

165ea SCR 123 (providing that "[a]n unpublished opinion or order of
[this court] shall not be regarded as précedent and shall not be cited as
legal authority* subject to exceptiona that do not apply here).

Specifically, appellant reasserta that (1) jurisdiction was
improperly exercised by Nevada courts; (2) trial counsel failed to object to
the allegedly improper exercise of jurisdiction; (3) trial counsel's failure to
object to the exercise of jurisdiction by Nevada courts rendered appellant's

¥Hall v, State, 91 Nev. 314, 315-186, 535 P.2d 797, 798-99 (1975).
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°Cf. Pellegrini, 117 Nev. at _ , 34 P.34 at 535-36 (acknowledging
that "a court of lagt resort has limited discretion to revisit the wisdom of
its legal conclusions when it determines that further discussion is

NSpecifically, appellant argues that (1) he was deprived of an
impartial tribunal; (2) his conviction and sentence are invalid due to the
{a) inadequacy of the charging document, (b) "systematic exclusion of
minqrities from the grand jury,” (c) failure to "conduct all Proceedings in

first-degree murder, implied malice and reasonable doubt; (3) "the death
Penalty as administered in Nevada does not satisfy constitutional
standards®; and (4) tria] counsel failed to investigate and Present (a)
evidence of childhood abuse, neglect and other family-history evidence and
(b) evidence to rebut the aggravating circumstances, See 34.810 (2), (3);
Seg also Elinklmm& 110 Nev, 760, 877 P.2d 1058 (1994) (bolding
that claims that are appropriate on direct appeal must be pursued on
i appeal, or they are waived), ]

Ihﬂnm_s_tgm 115 Nev. 148, 979 P.2d 222 (1999)_.
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appellant has not shown that an impediment externa] f:;: the defense
Prevented him from complying with procedura) default rules.z1
Nav_erthelesa, if appellant showed that important claims were
never presented to the courts, or were inadequately presented, this court
could overloock the lack of good canse if the prejudice from failing to
consider the claima amounted to a "fundamental miscarriage of justice 12
"We have recognized that this standard can be met where the petitioner
makes a colorable showing he ig actually innocent of the crime or is
ineligible for the death penalty."s® We conclude that none of appellant's
claims implicate this standard,

.
ged fal 2 L QISCIo8e 1M Des

1 H , H I ENL evidence

Appellant contends that a "key prosecution witness, Robert
Bezak, received benefits as a result of his testimony and those benefits
were not disclosed to the defense” in violation of Brady v. Marvland and
its progeny.¢ Bezak testified at appellant's penalty hearing that when he

#25e0 Pellegrini, 117 Nev. at -, 34P.3d at 537,
B1d, '

“Brady, 373 U.S. 83 (1963); gee also Kyles v. Whitley, 514 U.S, 419
; Giglio v, United States, 405 U.S, 150 (1972).

10
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and appellant were cell mates, Bezak became awarg of atppéilant's plan to
escape from prison and his Possession of two "shapks " krife-like
instruments apparently fashioned from wire removed from ga broom.
Appellant alleges that in exchange for this information, six of seven
pending charges against Bezak were dropped, that he received a lenient
sentence on the remaining charge to which he pled guilty and that the
district attorney subsequently sent a letter to the parole board informing
it of Bezak's assistance in the instant case. In an attempt to establish
good cause for failing to raise this claim in an earlier proceeding, appellant
contends that the letter sent by the State to the parcle board was not
disclosed in federal habeas proceedingé "in response to a formal subpoena
duces tecum untjl repeated searches of the prosecution files were
conducted.” Appellant further alleges that the Prosecutor "knowingly
presented false testimony to the Sentencing panel” when he asked Bezal
whether homicide detectives had not made it "perfectly clear” that they
could not provide him with any benefit in exchange for his testimony.
Brady and its progeny require a prosecutor to disclose
favorable exculpatory and impeachment evidence that is matarial to the
defense.?s Thers are three components o 5 Brady violation: the evidence

" at issue is favorable to the accused; the State failed to disclose the

evidence, either intentionally or inadvertently; and prejudice ensued, i.e.,

*See Strickler v. Greepe, 527 U S, 263, 280 (1999).

11
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the evidence was materia] % The evidence is material if there exists a
reasonable probability that the result of the proceedings would have been
different had disclosure occurred 27 Appellant's instant petition for habeags
relief is untimely and 8uccessive; therefore, to avoid procedural default, he
has the burden of pleéding and proving specific facts that demonstrate
both good cause for his failure to timely present his claim in earliar
procéed.ings and prejudice.?® In Mazzan v, State this court explained that
“[clause and Prejudice parallel two of the three Brady violation
compenents. If [an appellant] proves that the state withheld evidence,
that will constitute cause for not presenting his claim earlier. If he proves
that the withheld evidence was mateﬁd under Brady, that will establish
actual prejudice "2e

F Appellant is not. entitled to relief og this claim. First, we are
not persuaded that he haa established that the State withheld evidence of
inducements offered to Bezak in exchange for hig testimony at appellant's
Penalty hearing. The single most compelling evidence in the record of

such an agreement is.a declaration of appellant's agent, an investigator

N —

38]d, at 281-82.

¥1d, at 280,
#Zee NRS 34.726(1); 34.810(3).

*Mazzag v. Warden, 116 Nev. 48, 67, 993 P.2d 25, 37 (2000).

12
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allegedly made to him by Bezak in an interview conducted in August 1998.
While this declaration asserts that Bezak ‘acknowledged providing
information to the State in exchange for more lenient treatment ang lying
under cath when he denied receiving any benefit, Bezak subsequent]y
disavowed the declaration in a statement made to an agent of the Nevada
Attornez General's Office. Second, even assuming Bezak received g
benefit for his teatiﬁ:ony, appellant cannot demonstrate that he was
prejudiced, Bezak's testimony was unrelated to any of the three
aggravating circumstances found by the three-judge panel--that the
murder was committed by a person' Previously convicted of g violent

felony; that the murder was committed by a person under sentence of

imprisonment; and thgt the murder was committed in furtherance of g

robbery®..and they therefore retain their vitality.; Also, evidence was

double homicide in Flarida to which he later pled guilty."Morsover, at the
Penalty hearing, defense counsel elicited information from Bezak that he
had several felony convictions, including robbing a church, and called into
question Bezak's motive for testifying and whether he, not appellant, had
planned a violent escape and possessed the shanksg found in the cell that
he shared with appellant, r.F'i.na.ll:f, another witness testified that

%See Jones, 107 Nev. at 636, 817 P.2d at 1181.

13
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Mﬂiﬂmmmm

Appellant argues that “the three-judge sentencing procedure
is unconstitutiqnal." In sﬁpport. appellant cites, among othey grounds, the
United Stateg Supreme Court'g recent decision jn E-inumm.“ Even
assuming Ring's recent date provides appellant with good cause for failing
to raise it in an earljer Proceeding,® we conclude that appellant suffered
no prejudice becauge appellant's relix;nee on Ring is inapposite. Ring

“See Bovkin v, Alabama 395 U S, 238, 243 (1969) (holding that the
T : .

several federal constitutional rights, including the right to trial by jury);
gee alsg Ah&@_&% 118 Nev. — —, 38 P.3d 868, 871-72 (2002)
(concluding that g defendant affirmatively waived his right to have a jury

14

AA002165



Court noted that "Ring's claim [was] tightly delineated” and declined to
reach issues not explicitly asserted in hig appeal.¥ We do not read Ring
as altering the legitimacy or effoct of a defendant's guilty plea., We algo
conclude that appellant's othep grounds for challenging the three-judge
sentencing panel are meritlegs, Accordingly, we '
ORDER the judgment of the district cougt AFFIRMED. %

Leavitt

Becker_

cc:  Hon. Donald M. Mosley, District J udge
Attorney General/Carson City
Clark County District Attorney
Federal_Pnb]ic Defender
Clark County Clerk

“Bing, 122 8. Ct. at 2437 .4,
¥Cause appearing, we deny appellant's motion for ora] argument,

15

AA002166



EXHIBIT 113

EXHIBIT 113



. -

-

IN THE SUPREME COURT QP THE STATE op NEVADA

RONNIE MILLIGAN,
Appallant,
vs.

THE STATE oF NEVADA,

~ Respondant.,

Accomplice. Thia Sourt held in orfield v. State, 1035 Nev. 107,

771 P.2d 148 (1989}, thar Rawon Houston was not an aceomplica,

The facts, tne Crime, and the Participants Vars the sanmg in

Ocfiald and in this cage. wq hold Qrfiald to pe cantzolling
authority and rejact appellant's contentions en this issue,

Milligan naxt cantends that there wag incfgnctivo
assistanca of counsel during tha triajl, Penalty ang appellatg
Phasas of this casas. Appellant has fajled, hovaver, to
?cnnnstrata 2 reascnable Probability that, but' for counsal's

unprofassional errors, tha result of the Proceeding woulqg have

‘bean differant: Sea Stricklang v, Hishingtan, 466
{1934), Accurdinglyh Milligan's contention on this
without merit.

U.s. &sa

isgue ig

Pinally, appallant arguas that the death Penalty as

Applied to him lacks prapurtianauty and {s cruel anq unusual

Punishment, we disagreg. .In Milligan:g direct appeal to thig

a
which the Sentenca of death has been imposaed
t? detarn;qu whether Milligqan's cane. Posé

. Lawnie .
Milligan
Dant i b AP

Prrnm.

NAPP-419 T
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Milligan v, Statas,
(1985].

is
exceassiva, ‘

Wa alse conclude fron the recorq that
the . ., , [santenca] Of death + + {wag]
not impesed under the influence of Passion,
prajudice or any arbitrary Lactor, '
101 Nav, 627,

6§19, 708 -P.2d 2439,

now the 13y of the

294-37

These statamantg ara casa.

Appellant'g Cantantiong lacking narit, we haraby

' ORDER this Appeal dismisseq,

o

SS: Hon., Llawellyn 3, Young, Judge

Hon. Frankie Sue Dal Papa, Attorney General

David Sarnowsici, Qeputy Attorney General

William H, smith

Annatte R, Quintana i .

Susan E. Harrer, Clark ;?ﬁsﬁer NAPP19g

. Nevada Appailate Projecy

'The Honorable Jack B. Ames, Judge of the Pouren Judicial

Distri Court, was designated 5 the Govarnoy €o sit in placa
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IN THE SUPREME COURT OF THE STATE OF NEVADA

" RONNIE MILLIGAN, No. 37845

Appellant,

WARDEN, SOUTHERN DESERT | -~ Fl L ED

Resﬁondenf.: | - ' ‘ . JUL 24 2002

.this court affirmed his conviction and sentence.2

o - RNETEM Ao
This is an appeal from 3 district court order denying a post-

conviction petition for a writ of habeas corpus.?
Appellant Ronnje Milligan, along with: Terry Bonnetts, Paris

. Leon Hale, and Kathen.ua Orfield, was coﬁvicted of murdering Zolihan

Voingli, 3 77-year-old woman, in July 1980. Ramon Houston, who was
alsc present at.the murdir, testified for the State against the four

_defendants at their irjals, Milligan was tried first ig January 1981,

Bonnette was tried individually, and Hale and Orfield were tried jointly.)
Among other tjnin.gs. Houston testified thas Nhlhga.n hit the victim in the
head with a sledgehainmer. Only Milligan received a death’ sentence, and

wzm 101 Nev. 627, 708 P.2d 289 (1985).
[RECEVET)
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_Detition as brocedurally barred.

o @

In 1987, Milligan filed 5 Petition for post-conviction relief
which was denied after an evidentiary hearing, and this court dismisged
Milligan’s appeal from the denial 3 | ,

Milligan filed a second post-conviction petition, seeking
habeas relief in December 1992 and an aﬁended habeas petition in May
1993. In May 1994, the district court dismissed the Petition on procedural

- .rounds without conducting an evidentiary hearing. On appeal, this court

reversed because it could not determine from the existing record whether
Mﬂhgan had made credihle allegations that Houston's testimony was false
and coerced, that Houston am‘i’Hale claithed that Milligan was not present
at the murder,'i.:hat the State withheld exculpatory evidence, and that new
case law excused Milligan's failure tq raise claims Previously, We
therefore remanded for an evidantiary hearing. On remand, the district
court held a three-day evidentiary heéﬁng; it again dismissed Milligan's

<t
Procedural defaul:

NRS 34.726(1) provides that absent a showing of good cause
for delay, a petition challenging the validity of a judgment oy sentence
must be filed within one y’ea;- after this cowt issues jts remittitur on direct

il V. Docket No. 21504 (Order Dismissing Appeal,
June 17, 1991).

‘Milligan v. State, Docket No. 25748 (Order of Remand, July 23,
1996).
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- .

him.5 NRS 34.810(2) provides that a second or successive petition must be
dismissed if it fails to allege new grounds for relief and the prio
determination was on the merits or, if new érounds are alleged, the failyre
to assert those groundsin g Prior petition constituted an abuse of the writ,

a claim again and actual prejudice, s

' Actual prejudice requires a petitioner to demonstrate “pot
ﬁ:erely thgt the errors [&sserted] created a possibility of prejudice, but that
tﬁey worked to his actua.l and substantia] disadvantage, in a:&'ectinﬁ the
state pz;oceédings with error of constitutional dimensions.™ To show good
cause, a petitioner must demonstrate that an impediment external to the -
defense prevented him from complying with procedural default rules.?

' | Additionally, the law of g first appeal is the law of the case in
all later appeals in which the facts are Substantially the ‘same; this
doctrine cam-aut',' be avoidéd by more detailed and precisely focusad
argument.8 ' | :

Milligan urges this court to review - his allegations of
‘constitutiona;l error regardless of any procedural barg. Hoyever, absent a

SNRS 34.726(2).

"Hogan v. Warden, 109 Nev. 952, 960, 860 P.2d 710, 716 (1993)

e
(quﬂ&gl&i&dﬂgw 456 US. 152, 170 (1982)).

7% 113 Nev. 293, 302, 934 P.24 247, 252 (1997).

5&@}11?_._&@3, 91 Nev. 314, 315-16, 535 P.2d 797, 798-99 (1975).
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. fundamental miscarriage of justice, this court does not have discretion to

disregard the statutory procedural bars whep they are applicahle 9
Ineffective assistance of counsel can in some cases constitute
cause to overcome procedural default,10 However, in post-conviction
Proceedings there is no right to effective assistance of counsel under ejther
the Sixth Amendment or the Nevada Constitution i1 A post-conviction
pétitioner does have a right to eﬂ:‘_ective assistance of counsel whep a

appointed or, if so, when, Until October 1, 1987, NRS 177.345(1) required
a court to appoint counsel for an indigent petitioner within ten days of the

filing of a petition for post-conviction relief 4 Thus, it may be that
A ) o

*See Pellecrini v, State, 117 Nev. __, __ 34 P.3d 519, 537-38

(2001).

Crump, 113 Nev. at 304, 934 P.2d at 253 (cititz Coleman v,
Thompson, 501 U.S. 722, 753-54 (1991)).

' "McKague v. Warden, 112 Nev. 159, 163, 912 P.2d 255, 257-58

(19986). _

“Id, at 165 0.5, 912 P.2d at 258 n.5; Crump, 113 Nev. at 303, 934
P.2d at 253. . '

~“Bejarano v. Warden, 112 Nev. 1466, 1470 & n.1, 929 P.2d 922, 925

n.1 (1996).
1See 1987 Nev. Stat., ch. 539, § 42, at 1230; NRS 218.530.
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o ¢
Milligan had mandatory appointed counsel pursuant tg this statute and g
the right to effective assistance by that counsel.

The parties have not addressed this issue, and Milligan argues
only that his tria] counsel, not his first post-cnﬁvicﬁon counsel, were
ineffective. In this case, a claim of ineffective trial counsel does not
constitute cause to overcoma procedural default because that claim should

__have been raised in the first post-conviction patition. Further, Milligan
" does not raise any claimg now--including his allegations that the
‘prosecution unconstitutionally withheld information--that could not have

been raised in his first post-conviction petition. Thus, as discussed more
fully below, Mﬂhgan has failed to demonstrate good cause, and his claimg
are procedurally barred. |

Nevertheless, if Milligan showed that importa.nt claims werg
never presented tg the courts, or were inadequately presented, this court
could overlock the lack of good cause if the prejudice from failing to
consider the clé.in;s amounted to a “funda.mentall miscarriage of justice.”15

' “We have recognized that this standard can be met where the petitioner

makes a colorable showing he is actually innocent of the crime or is
iﬁeﬁgible for _the death fxana.lt}.’_’ la in as discussed below, we conclude

that none of Milligan’s clajms implicate this standard.

*See Pellegrini. 117 Nav. at___, 34 P.3d at 537,
181d,
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Claims involvin v

Milligan's primary contention is that the prosecution violated
Brady v. Maryland? by failing to disclose exculpatory information about a
number of matters, including that its majn witness, Houstonq, lie&. The
record largely belies these claims and shows that Milligan and his various
counsel either knew or should bave lmown about these matters, .These

dlaims therefore fail to constitute cause or prejudice to overcome the

procedural bars, '
Determining whether the State adequataly disclosed
information under Brady involves both factual and legal questions and

.requires de nova review by this court.i# Brady and its progeny require a

Progecutor to disclose evidence favorable to the ldefense if the evidencs is
material either to guilt or to punishment.!® Evidence is material if there
is a reasonable probability that the result would have beeg different if the
evidence had been disclosed, 0 ' _ .
Milligan first contends that the prosecution concealed that
immunity was granted to Houston in exchange for big testimony. The
recard belies this contention. '
' Before trial, Milligan moved for disclosire of any grants of
immunity; and in Janua}y 1981 a ]:iea:ing was held on the motion. The

17373 U.S. 83 (1963). .

“*Mazzap v, Warden, 116 Nev. 48, 66, 993 P.24 25, 36 (2000).

“*Bee Jimenez v, State, 112 Nev. 610, 618-19, 918 P.2d 687, 692
(1996).

201d, at 619, 918 P.2d at 692.
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prosecutor stated that aside from “Little Kathy” Orfield (the sixteen-year
old daughter of defendant Katherine Orfield), “There's been no forma
lmmunity granted to any othar witness,” But immunity had been granted
to Houston more than two months earlier at an ex parte hearing without
notice to the defendants or thejr counsel. Based on these ﬁ&s, Mﬂhga.u
asserts that the ‘prosecutor lied and the jury was not informed that
‘ ‘Houston’s testimony came m exchange fof lmmumty We conclude that
this assertion is frivolous. ' ‘

. To begin mth, the trial court said nothing when the
prosecutor stated that meumty had'been granted only to Little Kathy.
The court’s silence indicates either that it had forgotten the grant to
Houston, condoned concealing the information, or kneiw that Milligan had
already learned about Houston's irmunity. The record shows the last to
be true. When Houston testified during the tria] the prosecutor asked him
if he had “been given a grant of immunity in exchange for [his] tésth_:nony,"

--and Houston said no. (At all the Proceedings related to this case, Houston
spoke Spanish and communicated through an intérpreter.) The prosecutor
continued. ‘ E

Q@ Doyou understand what immunity is?
A Yes. o ~

@ Doyouremember a Proceeding several
months ago in this courtroom befors this judge?

-A Yes.

Q At that time do you .remember
anything being said to you as to whether or not

you would be prosecuted as gz result of thoss
events? :

A They told me I wasn’ being accused of
any crime.
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During closing argument, Milligan's counsel saig: “We know [Houston)
was the first one who spoke, that he was granted immunity ... .” Counge)
also ais_ked the jury, “Why do you offer immunity to a man who is not an
accomplice?” And the trial court, prosecutor, and trial counsél even
discussed in front of the jury the type of immunity that Houston had
received. _ B |
. In hislreply brief, Milligan dismisses trial counsel’s express
acknowledgement of the grant of immunity, declaring it “well established
that the arguments of counsel are not evidencs” Thig reasoning is
specious. = An allorney’s arguments are not evidence at trial for
determining guilt, but in postmnviction proceedings they are certainly
evidence for determining what the attorney knew. Milligan also claims
that the presecution did nothing to correct Houston's “false and perjured
testimony” that he had not been granted immunity. However, ag sat forth

' above, the prosecutor did correct Houston's testimony, to the apparent |

satisfaction of Milligan’s trifd counsel, who did not object.

Miiliga.n argues finally that the pros;ecutor misled the jurors
regarding immunity, telling them that Hduston’q former testimony could
be used to prosectite him. This argument has ng ment T&e record shows
that the prosecutor correctly maintained that, pursuant to INRS
178.572(1), Houston wouid not be prosecuted based on any evidence he
provided. The prc;secutor told the jury at one point that Houston “was

~given a grant of immunity after he had testified at the preliminary

hearing. That testimony could have been used against him.” It is evident

~ that the prosecutor meant that the testimony could have been used before

immunity was granted, not after.
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the extent of his criminal history and that the prosecution remained
willfully ignorant of that history. Mﬂhgan claims that Houston revealed
more of his criminal history at the subsequent trials of Milligan's
codefeﬁdants and . that the prosecution obtained more .of that history,
mduding aliases _uéed by Houston, that should ﬁave been ﬁmﬁded to
Milligan, This issue also lacks merit, -

‘ Quégﬁnnéd by the prosecutor at the joint preliminary hearing -

| in this case, Houston testified that he received a sentence of one year and

eight months for a robbery in Mexica. He said that he was arrested other

 times in Mexico, including for knifing a detective, which carried a sentence

of five days. He also said that he received a 32-day sentencs for a robbery
in San Antonio, Texas. Under cz;oss-exa.mingtion by one defense counsel,
Houston said he was convicted in Mexico for three robberies and a knifing.
During cross-examination by another, he said that ig Mexico he had been

- convicted of stealing a pig &nd of breaking into a car and stealing books

and jewels; he received a sentence of three and 3 half years for the latter
crime. At Milligan’s trial, during direct examination Houston tesﬁﬁ.ed
that in Mexico ha was convicted of stealing a pig and of stabbing a

| detective. On éross-éxaminaﬁon, trial counsel aslr..ed.if Houston had “been

in trouble before?” He answered, “Yes. I have been in many problems.” -
Counsel asked if he had been “in jail in Mexico one time,” if he was “once
arrested for stabbing a detective,” and if he “went to jail in' San Antonioa,
Texas, for stealing? Houston angwered yes to a.ll three questions,

Based on Houston's preliminary hearing testimony, Milligan
assexts that Houston lied at trjal during the case in chief and the
prosecutor “did nothing to elicit the fruth.”  This assertion is
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unpersuagive. The record shows that Houston answered every questio;
posed by either attorney about his criminal history., The Prosecutor’;
questioning was rather haphazard and incomplete (as was trial counsel's
and did not elicit all the convictions alluded to at the prehmmary bearing

. but there is no indication that the _prosecutor withheld any- material

information from the defense er the jury. Nnr was it his duty to impeach

his own witness.

. Milligan also‘ points to Houston's testimony at the
codefendants’ trials. At Bonnette's trial, the prosecutor elicited that in
Mexico Houston had been convicted of stealing “a pig or two,” atealmg a
fan, breaking into a car where some books were *last,” and a knifing. He
admitted being accused of rape but said he had not been convicted. He
had also been convicted in the United States of stealing a pair of pants
and some shirts. Bonnette's defense counsel asked Houston whether he
had been convicted of rape on April 23, 1979, and confronted him with a
document. Houston maint{fined ‘that he had not been convicted. At the
trial of Hale and Orfield, on d.u‘ect examination Houston admitted to what
appear to be basically the same crimes elicited by the prosecutmn at
Bonnette's tnal Defense counsel for Hala estabhshed that Houston had

. been charged with rape in Mexico in 1979, and Houston admztted that
'pohce had talked to him “for fracturing somecne’s Ja.w and that he had
been accused of stealing some jewelry. '

The record also includes documents showing that the
prosecutxon sought and obtained information on Houstons background.
The earliest document is dated April 1981, about three manths after
Milligan's conviction. Milligan concludes that the prosecutor waited to
obtain any information so that Milligan could not use it to impeach

10
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Houston. Even assuming that the prosecutor did not seek information on
Houston until after Milligan's trial, we do not discern any misconduct.
Any relevant information was obviously intended for use at the

subsequent trials of the other defendants, and it seems unlikely the

accusation of rape was probably the only development of some
significance, but Houston consistently denied that he had been convicted
of raps, and Milligan provides no proof of a conviction.?t Mare important, '
he does not show that the State had such proof,

MJ.Inga.n also cites a letter sent to the prosecutor. by a prison
inmate who claimed that Eduston had committed armed robberjeg with
him in northern Nevada .béfo::e the instant 'murder. The inmate

suggested, “Maybe we can help each other ™ The prosecutor received this

letter almost a year after Milligan's conviction and did not consider it
credible. The prosecutor testified at the evidentiary hearing? that he did
not remember if he disclosed it to defanse counsel. Milligan says that this

A witness can generally be impeached only with an appropriate
felony conviction, not mere arrest. - NRS 50.095; Sheriff v Hawkins, 104
Nev. 70, 75 & n.5, 752 P.2d 769, 773 & n.5 (1988).

ZUnless otherwise noted, references’to the evidentiary hearing are

to the hearing that was held on Milligan's instant post-conviction petition
in 1998.

11
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letter was important evidence to impeach Houston. Even if the Prosecutor
did not disclose the letter, Milligan has failed to demonstrate that the
inmate’s claim was credible and therefore material under Brady.

The jury at Milligan's trial was informed that Houston was an
ex-felon. The prosecutor did not keep information about Houston's

_criminal history from Milligan, and Milligan's trial coungel were free to
investigate this matter and cross-examine Houston about it. No Brady

;iiolatioﬁ occurred.

- Milligan next asserts that the defense was not informed that
while Houston was held aa a material witness he received inducements for
his testimony. We conclude that Houston’s treatment was appropriate
and largely known to the defense, .

Houston was held for mouths in the Humboldt County jail as a
material witness in the trials of Milligan and his codefendants. At the ex
Darte hearing regarding immunity, the prosecutor informed the trial court
that because Houston wis “a guest rather than a prisoner, we're
attempting to niake his étay as comfurtél;le as ﬁossibié." He was being
provided with Spanish books, newspapers, and magazines. The prosecutor
said, “T think it is mutine'practica that many of the la:y:v enforcement
ofﬁcer, including myself, have donated a small a'mount of ;?u.nds to m..ake
sure he has cigarettes and Coca-Cola money and things of that sort.” The
court agreed with this treatment. '

At the evidentiary hearing, the prosecutor testified that
Houston's treatment was not a Secret and he assumed that the defense
knew about it. Houston had “trusty” status at the jail, allowing him to do
things such as buy commigsary items, leave the cell, go to the recreation
yard, and work. Milligan's trial counse] testified that he learned soocn

12
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after the trial through news reports that Houston had received special
privileges and money. Trial counsel also stated, “We knew that [Houston]
had some special privileges down at the jail, because he was not being held

in a--he would be roaming around down there whep you went down to the
jail to see your clients.” '

had trusty status and was not being held as a typical jail inmate, ‘This
“status Was appropriate since Houston was a material witness, not a
defendant. It appears that the defense did not know specifically that
money was given to Houston. This information was relevant to
impeachment, and the Prosecution probably should have aﬁmai;ively

given it o the defense, However, Brady was not offended beéaug.e it

~ appears that the defanse could have obtained the information itself with

reasonabb diligence.?? Regardless, the information would not have made
2 material difference hecause the amounts of money were small and
simply allowed Houston to Ky commissary items,

Milligan claimg nexf.- that the pméecuticn did not timely
inform him of statements made by codefenda.qt Orfleld alleging that
Houston had murdered the victim. The record beligs this clgim,

The record includes three documents repor.ting. ;tataments by

Orfield implicating Houston in the murder. The defsnse indisputably |

received one of these documents.  Thig occrred after trial had
commenced, and Milligan declares in conclusory.fa.shion'that he was
therefore precluded “from using such evidence effectively or even at all.”

“Sge Riopo v, State, 113 Nev. 1239, 1257, 946 P.og 1017, 1028
(1897) (“[A] Brady violation does not result if the defendant, exercising
reasonable diligence, could have obtajned the information.”).

13
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He also declares that “[t]he evidence is quite cleas” that he never received
the other two documents. We conclude that the evidence indicates the
contrary. At the evidentiary héa.ring, the prosecutor testified that he
maintained an open file policy and believed that the information hag been
passed on to the defense. A.nd_l\iﬁ.l]iga.n's trial counsel 'testi.ﬁed that he

~learned before trial that Orfield' had implicated Houston, but Orfield’s

attorney would not allow her to be interviewed. (At her own eventual
trial, Orfield testified that she did not know who attacked the victim.) The

' record shows that Milligan wﬁg informed in a timely way that Orfield had

implicated Houston in the muxder.
Next, Milligan asserts a Brady violation based op allegations

‘made in a civil complaint filed in fedeljal court on Houston’s behalf after

Milligan’s trial. Houston sued Humboldt County, the prosecutor, a-deputy
sheriff, and others, claiming that his thirteen-month detention as a
material witness violated hig rights. He also alleged among other things
that the deputy sheriff ha&?aubjectad him to two mock executions, He
eventually settled the suit for $30,000. Mﬂll.gan contends that this

_information could have been used to impeach Houston as to the
‘voluntariness and veracity of his testimony.. This contentjon establishes

no grounds for relief: Milligan fails to demonstrz'lte how the prosecution
violated Brady, The complaint was filed eleven months after Milligan's
trial, so the prosecution had ng knowledge of it when Milligan was tried.
Nor did the civil defendants admit any liability i settling the suit,

All of Milligan’s claims of Brady violations fail to constitute
cause or prejudice to overcome statutory procedural bars. They also reveal
no fundamental miscarriage of justice.

14
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Milligan also claims that the cumulative effect of all the
alleged Brady violations warrants relief Likewis_e, ke complaing of
prosecutorial miéconduct, relying on the same -alleged violations. Givep
the lack of merit of the unde;lying Brady issues, these claimsg also fail to

- show cause or prejudice.

Qther barred claimg

- -+ Milligan argues that his trial counsel were ineffective in

conceding his guilt and i.n_'faﬂ.ing to conduct an adequate investigation.
'But he does not provide good cause for not raising these issues in his first
post-éonviqtion Ppetition, nor does he demonstrate that failure to consider
these issues would result in a fundamental miscarriage of justice.
Milligan cites among other cases our decision in Joges v, State for the
Proposition that a counsel's concession of g client's guilt requires
reversal.2¢ Jopes is not on‘point because it involved counsel’s concession of
guilt without the client’s smproval and despits the client's testimonial
disavowal of guilt.® Hers Milligan presented no evidence that trial
counsel’s concession that Milligan committed second-degree murder was
made without his approval, and the record repels such a claim.’ Milligan
also complains that his trial counsel did not investijate Houston's
background. the special treatment Houston received from the State, ar the
condition of Houstorn's clothing, Even if trial counsel should have
investigated these matters, Mwever, the evidence in question does not

#4110 Nev. 730, 877 P.2d 1052 (1994).
BFee id, at 737-39, 877 P.2d at 1056-57.

15
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Two other claims are procedurally baryed because they have
already been decided by this court, First, citing Brady, Milligan claims
that the State unconstitﬁti.ona]ly withheld evidence regarding blood on
Houston's shoe and wetness and staing on his clothes when he was taken

 into custody. In his first post-conviction procseding, Milligan clajmed that

his trial counsel were ineffective in not Presenting this same evidence to
the jury, and this court concluded that despite any errors by counse] there
Wwas no reasonable probability of a different result. Raising this jssue now
as a Brady claim avoids geither the procedural bars nor the conclusion
that this evidence does not create a reasonable probability of a different
result. -Second, Mi]lig_a;n'claims that the prosecutor impermissibly vouched
for the credibility of Houston. But this jssue was already raised
unsuccessfully in Milligan's brief to this court on direct appeal as part of
his unsuccessful claim of préecutarial misconduct.2

e g the evide

Finally, Milligan alleges that the distpict court committed two
errors in conducting the evidentiary hearing on his instant petition.

First, Mﬂhgan called as a witness the lawyer that prosecuted
Houston's civil complaint in federal court against. Humboldt County and
other defendants. Regarding the allegation that Deputy Sheriff Donald
Fox subjected Houston to two mock executions, the Witness stated, “T think
Fox is the guy that . . . held the gun to Houston's head in the jail on at

“Milligan, 101 Nev. at 639, 708 P.2d at 296,

16
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least one, maybe more than one, occasion--” The State objected, arguing
that the witness lacked personal knowledge. The witness stated, “Mr. Fox
admitted it to me.” The State then objected on the basis of hearsay, and
the witness responded that it wag not hearsay but an admission against

. Interest. The district court sustained the objection.

Milligan now claims that the district court erred because the

_hstate'ment should have been admitted as a statement -against penal

interest under NRS 5’1.345. Milligan has not preserved this issue for
‘appeal:  although Milligan’s witness raised the issue, Milligan's own
counsel said nothing when the court smtﬁed the State's objection.2” Nor
was there any errar.?s NRS 51.345(1) provides in part that a statement
which, when made, '

tended to subject the declarant to civil or ériminal
liability . . . is not inadmissible under the hearsay
rule if the declarant is unavailable as a witness. A
statement tending to expose the declarant to
criminal labiliyy and offered to exculpate the
accused in a eriminal case is not admissible unless
corroborating circumstances clearly indicate the
trustworthiness of the statement,

Under this statute, Milligan had to show that the declaramt was
unavailable and had to establish corroberating circumtances clearly
Andicating the trustworthiness of the statement. He did neither.

*’See Rippg, 113 Nev. at 1259, 946 P.2d at 1030 (stating that failure
to object below generally precludes appellate consideration of an issue).

See NRS 178.602 ("Plain errors or defects affecting substantial
rights may be noticed although they were not brought to the attention of
the court.”).

17
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Second, Milligan contends that the district court erred when it
refused to grant his motion to continue the evidentiary hearing, Du.ri_ng
the hearing, Milligan asked for a continuanée, informing the court that hig
former éodefendant Hale was unavailable to testify because he wag in
custody in Virginia on robbery and DUT charges, Milligan expected Hale
to testify that Milligan was not present at the murder ‘a.nd to identify a -

' lgtter in which Houston purpoﬂ:edly incriminasted himgelf in the murder,

Milligan’s attorney admitted that earlier that year Hale was ‘available and
had refused to testify at a scheduled deposition in this case. In its written
order denying the motion, the district court also noted that when Milligan
first sought post-conviction relief in 1987, Hale alleged in an affidavit that
Milligan was not present at the murder, Milligan's attarneys agreed to
strike the affidavit from the record, and the attorneys decided not to call
Hale to teétify. The court ruled that Milligan had shown no good cause for
failing to present Halg’s testimony before. ‘ '
. The record now<%efore us supports the district court's ruling.
It includes affidavits by Hale in 1987 and 1988 that exculpated Milligan
and inculpated Houston and Bonnette, At the 1988 -evidentiary hearing
o_h Milligan's first post-conviction petition, the parties agireed to strike
Hale's affidavit. One of Milligan's attdrneya explained at the hearing that
Hale had given them an “exculpatory” yet “equivocal” statement, but after
exploring what Hale meant, they found they “could not use his tastimony.”
Thus the court correctly found no cause for not raising this issue earlier.
In addition to the pracedural bar, we have cause to conclude
that the district court acted reasonably in denying the motion to continue.
Granting or denying a motion for a continuance is within the sound

18
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discretion of the district court, 29 Where the purpose of the motion is t
procure important witnesses and the delay is not the particular fault 0
couns_el or the party, denying a reasonable continuance may be an abuse ¢
discretion.? Here, the delay was not Milligan’s fault, but the requestec
continuance was not reasonable because Milligan could not provide either
a date by which Hale would be available or assurance that he would
testify if available. Milligan has slso not " shown that Hale was an
importapt witness, given the decision of earlier counsel not to use his
testimony. Accordiﬁgly, we N
ORDER the judgment of the district court AFFTRMED,

PP%e . cJd.

Maupin

-

N |
Agosti j

Leavitt

CE: Hon. Dan L. Papéz, District Judge

Roeser & Roeser

Attorney General/Carson City

White Pine County District Attorney
White Pine County Clerk

*Mulder v. State, 116 Nev. 1, 9, 992'P.24 845, 850 (2000).
14, at 9-10, 992 P.24 at 850.
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) No. 2a1ma
) Appeliane ;

") FILED
v, ,

THE STATE OF ¥zvAm, } BAR 21 1595

Raspondens. | SR,
)
— —y

I¥ THE SURREM® COURT oF TH2 STATR oF HEVAD)

disaiseing - 3 pest-convicticn Petition for a wrie @ habaag

Richard Allan Moran and a companien entersd the Red Peary Salcon.
Twa oﬁhﬂ: Pericna veare in the aaleon: 4 baraaid and a customer.
A short t.'l.u; latar, witheut VATHING ar pravecation, Moran shot at
peint blank range both the barmaid and the Qustomar. 2ach victin

vas hig

eight shot .45 caliver automatic piztel., Nexan than robbed the

visting

tzips to his cay in ardax ta ttanw 211 af the:itens ne stala.

He than

apartaant of Ais formaw spouse. Witkaut giving her any varning,
Be fired seven shots from the saze pistol used in the saloon
BASIRCTE. Savaral of these shots hit Moran’s former spousa,

killing

This is an ApReAl from an order of the diskrict cours

on dugquae 2, 1984, at Approeximately d:3g A.m,, 2ppallant

vith muleiple Bullats a3 Moran saptled ths clip of nis
and the saloen. ay his own adnismion, he had ts take twa

ittempted to burn the Saloon dovn te destray svidancs.
Nine days latar, on Augquse 11, 1324, Noran vent to tha

har. Moran then shot binsalf with the lass bullet in the

] .ehat aral
PUTsuant ta NmAP 3412) (1), wa have determined
Arqumant is 2ot varranzad ia this appeal. Wa have decided tt&-
Appaal on the recezd and on briafs that wvers submittad by :
Pazties on an expedited Bas{s. Seq NRAP 4(c). Wa dany as m:
appallant’s motion to expedita the tranwaisslon of the recezd,
brmlng. oral atgument, and dispesitlion of this appeal.
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pistal. When the wound he .ﬁtﬂ.lcted Provad £a he fcn-fazal, ha
sitenpted to cut his vrisey 8o Zinish tha suleids Attempe,’

Xoran confessed ta the killings Eavara] timeg,
the datalls of tha confessions ware

Althaygh

Ret  alwayy aatirely
consistent, there {3 no daubt Concarning

tha uldou.i:._ncldtnt. In a zsparate case, Meran was charged with
uns count ;t first dagres murder wich use of & deadly weapon in
connection with the slaying of his forzer mpouse. The Jases vere
consolidated for all porposas in.thq diatrict court and in 11
sSubsequant Procsedings {n this coure,

Although counael was sppainzed ta regresent Xoran, Magan
valved hia prelininary hearing Against the advice of counsal, and
Procaadad to districk court, In distzict court, Xeran inaisted on
Feprusanting hinsels, and refused avan the appnlﬂtltnt of standby
coanssl. The district court conducted a vazy thercugh canvass of
Moran befors allaving him to sxercise his abeoluta rignt ca
FEpTesent himself, Seq Fazetea v. Califerniz, 422 U.S. g0
{1975). Moram stated that hae vented to rapresent hisself because

T dom’t want [counssl] to prasenc any aitigating evidence. I

don’t vant this presented, and they have 29 —= they feel they Dave
£a.% In respenms tg further estioning by the district coure,
Horan indlcated that “he did net want te pu® up any dafenze.*
Moran acknavledged thae he understood that he would not be able ta
argue in poat-cenviction Procaedings that his attorneys wera
inefzeative in reprasanting hia,

Following a very thorcugh canvass, Moran Plaaded guiley
£3 all of the charges againsc Min. A santencing hearing was
conducted before a thres judge pansl. ZSeg NRS 175.358. He'r.-an

2
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"

"

The ganel sentanced HoTan to deamh vitn :.-uiuct £ each or the

thres k.lning':. In a 3eparata Precaeding, the dlstrict courk
Santanced Moran ea 4 total of Saventy=fivy
State Frisen £o% the robbaries ard arxson,

Oh appeal, this Couxt arfirned all of Maranty judgments
of conviction and tha death Panalties wiezh Xaspect ty the
killings in eue salaan,

Yearx in the Havada

tNo
We reversed ehea death Panalty wieh ragazd

Lo the xilling ot thae formarx fpouass, hovaver, en the ground thac

the lquan‘tiuq clreumscancey Talled an by the Panel =auld not hg
sustained, ;_;H- instaas imposad a sentancs of 'u.z- in prisen
withayt th-' possidilicy of Fagola. Xoran v, gutc, 193 Jlav. 1118,
714 P.2d T12 {1317},

¥oran petiziened the distriect court for Poatvcanviction
ralief. The districe GOUES denied the petition, and Moran
ippeilad. We disuisged Noran‘s appeal on March 1S, 1389, Mkoran
Vs Warden, Dockat ¥a. 19141 (order Disnisaing Appeal, Mazeh 15,
1389). The United sStates SupTeze Court denied Meran’s patition
£for a writ of eartiorart. Moran v. Whitlay, 493 U.3. 274 {1583).

¥oran then petiticned the fedural dlatrict cour: for a
writ of habeas Corpus. Noran’sz pacitien Vas uisiccesatul at tha
federal district coure leval, and Moran apgun?.,u the Uniked
Statas Court of Appeals for the Nineh ‘Gireuit. The Niath cireuls
grantad Meran song Tulisf, paq Moran v. Godinaz, 972 ¥.2d 163 (9th
€ir. 1992), e the deteraination of the Minth Cireul: vas
Fevarsed by the United Stataes Supreae Court. Godines v. Meran,
509 U.3. 329 (1991). oan Tszand, the Winth Circuit agfirmed the
danial of Moran’s petition fer a vrit of habeas corpus. Maran v.
Sodines, 37 F.3d 430 (1993). moran’s petition to the United
State’s Supreme Caurt for 5 WVELt of cartisrari vas danisd. MNoran
Ve McDanlel, 118 8. Ct. 479, ___ 0,9, ___ (Mevember 13, 1393}.

AA002193




“_“‘

Thereatter, op Decinber 3, 1933, Alzcat aleven Years

AZtar the entry of the Judgnants of canviction and nape than ¢ix

years atter this coure tinally cesolved nig 2irst state cours

patitian fap Past~conviction reliaf, Moran filed in atate digtriee

COUrt a post-cenvictlion patician far o wris of habeas corpus. The

3tats maved £y digniss the petision a3 Pracadurally barred, and

Moran oppased the matien. The stats filed sppasition wo the
petition for 2 writ of Habezs corpus, ®gain aszerting procedural
Feasons for dimissing the Fetition, and mMeryn 2iled supplemental
oppesition k:e tha meticn ta dismiss, The Qdiatrict cayre disnieged
zhe p-utrc;n %3 untizely, as an abume of e writ and an
nmduxuir darzed pursuane co statutory provialens. I ls cimaly
appaal followed, I h .

Inizially, ve note thag in hie petition in the diszrict
couTt, and in this coure, ippallant doas not ratse any quaation
concarning the facts of the crizes committed. Thers is no doubt
that the marders varas cenmittad, and that they vure committed by
Appellant, Appellant Talses genaral challsngea to this scata’s
daath penalzy scheme and tachnical challenges Tegarding the
vaildit.y of his judgments of convicelen. Al) of these clains are
Frocadurally barred.

Further, based ont our cowplete miwa_!_ehcm:_nd
e Rrlets thet bave been submitted, ve concluds, as explained
balow, what the digtyice GUrt properly disnissed appaellant’s
petition as procedurally barred vitheut resolving the sarita of
—Eff of his claims. e S _of -appellant’s claims cn
pracedural groundsa; any discussion of the merits ef any \éu
ippellant’s clalas in this case is strictly for the puzposa of
dm.t:neinc that appellant cannct overcawe his proeadural
—safaulis by A shoving of cauze and prejudice. ]

Appellant cantended balow, and conternds in this coure,
that procsdural bars cannot be applied to his presant petition

4
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consistently with the Equa} P;:otnceian and Dua Proc
the United szates and Nevada Constitytians

58 Clauses of

because thig court has
hot conalatently 4pplied precedural bars in pase cagesm,

exphatically reject this Asmartiop,

Arguzents ragarding the conslatene op inconajstent
application of 5 Procedural bar are generally directed at the

Ve

Laderal couxts, apd generally concezn the quastion of vhather a
fedaral court will be PERcluded from Taviewing a federal gusstiesn
Aftar a state court has ratusad to address the fedaral quastion
Based oh n.__;raud state procadural bar. MNekenna v. Nebantel, ss
P.3d 1483, 1488 (3th eir. 1993)7 Kills on Top v. stata, so p.za
1383, 1ies (ﬁant. 1995). Nona aof tne genexal equal piotection
casen cited by appellant directly supperss appellant’s contention
that the unegual applicaticn of a rule of Procedural default may
izsel? constiente an squal protaction violation. Iuzthey, the
United sStaty’y Suprens Court has racognizad chat adsoluta
consistency {n the applicaticn of procedural dsfaults iz not
fecessary te aztadlish thae a sfate procadural bar is an adequate
and lndependant state §Tound precluding collateral faderal review.
Bugger ¥. Adams 433 U.§5. 401, 411 n.s (198%). In any evant,
CORTIATY ta appellant’a assertions.? va nots that this coure ham
consistencly applied Post-canviction procadural ‘haxt- Thus, iz
applicabls, thoss bars aay be applfed to the clains railsed in
appellant’s mest recenc peticion.

sas McXanna v, McDaniel, 65 7.34 1483, 1438 (sth Cir. 1323)
{in a g?- involving the doctrine regarding rudm.'{ habeas r-vi::
of questions procedurally barred in state court, the Minth mdi uis
stated that the failure ta ralse conatitutional clajme an tgu.
ippeal in Nevada does not Racessarily bar consideratian .fe .
claiss on collateral raviev) tclting Pertgen v. stats, 1 Py
384, 540, 873 P.1d 361, 344 (1594)). Ia Bertaan and omhu“ panp)
the propesitian is clear thak a petitioner pmuzt esgal g
cause and actual prejudica to avercosa a post-canv "2
procedural Yar. Jgq, 8.9.. Lazada v. State, 110 Nev, 19,
P.1d 944 (1994).

L]
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all. Becayse appellant cannos Pravail in thigs €Nt unlesa ha

PTSparly pleaded in by Petition in the diserier court some =lain

vitlich is alther nat procadurally barred or vith reqard ts which

the procadural pae can be svegreqn, use
LAt prejudice, ve conclude that it would be RoT4a effective oV

Addzess the claing zaisad in ny Patition than o attempt to

addreas the genaral argunents carntained in the bhrisg. 1In daing /

fa, va vuf Neceazarily reselve all of ths trus isgyeg centained
in che Briae.

S
Mﬂm far
& Vrit of habeas corpus muse ba-'2iled within one Year of the final
detarmination oz a direct appeal unlass good cause can be shewn
tor the delay. goed Ciuse is defined ag a showing by the
patitioner thar tne dalay is not the faule of the petitioner and
'that the patitioner will Suffar undue prajudice if tnae patitian ias
dismigsed as untinely., ums 34.900¢1) (a) provides that a post~
conviction petition for a writ of hadeas carpus nay be disaissed
if 2elay in the 2iling of the patition has Prsjudiced the stace in
its ablility ta respina to the petition, unless the petition s
Based on grounde of Which the petitioner coull not have had
knevledge Ly tha exarcise of reascnable diligence bafers tha
circumatances Frajudicial to che stare eccuryed. Siallarly, VRS
34.309(2) pravides that such a pstition may ke diil.i;tlﬂ 1L delay
has prejudiced the atate in ity ability ta retry the petitianer
unless the petitioner can demonstrate that a aiscarriage of
ju-tie; baz ccourred., A przesumptilon of prejudice arises if a
Pericd of five years has elapsed hetwaan the final decision of tha
direct appeal and the filing of the pose-conviceian petitisn. Nms
J4.300(3), - .'

-
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The instant pesitien vas filed nore than Saven years
after the dirsce ippeal vas ccapletaly resolvad, and
five years after thig caurt disalssed

Rore than
Appellant’s appeal from tha
denial af Nis giext petition for Post-conviction raljer.
Appallant has not specificalyy demenstrated that the delay in
raising the isayes In this petizian Va3 not his Zault, nor can he
desonstreare prejudice vieh respect ta any of hix claing, Plnally,
Appellant 2as xade pa ARtempt to demcnstrate that the atate has

DOt bean prajudiced in iva abliity ko I=3pond Ro this petiticn ana

in its lh.i.lity T2 retry petitioner. Thus, appellant’s entire
patician i; Proparly procadurally barred. We conaider this
Procsdursl bay te be an independent basis 2 AIfLrning in jes
sntirety the disnissal of appellant’s petition, Heverthaleas, out
ef an abundance of cautlen, we will addrass the spacitic lssges

Talsed in appallant’s Patition %o denonstrate that e¢ach issus is

‘specifically Frocedurally barred,

. In Wla petition balav, appellant contended thak als
guilty plas vas iavalid because it vas inveluntarily enteved. In
Suppert of this contantion, appellans azZgued that ha should havae
hc.nn inforned that he cauld nee ba convigted of Lirst dcgzea
Ruzdar en a felany rurder theery 1f ha forped the intsat %8 xob
the victing anly agter he cannltted the ln:dm_._ In oul oxdar
denying appellant’a girat patition for peat-cenviceion ralisf, va
detarained that sppellane‘s Plea vas‘voluntarily entered after an
appropriate 'P-‘-'l. cAnvass. Maran v. Wardan, Deckat Na. 13161
(Order Disaisaing Appeal, Mazeh 15, 1989)." That deterainarian is
the law of this fasa, HNall v. stata, 31 Nev. 14, 923 _?.Id 737
{1373) (tha law of the firat appeal 13 the lav of the case an all
subsequant appeals in uhich the facts are substantially ths saae).
¥avertheless, appellant arquey that this couxrt did not dacide the
Precise issue ralsed in this contention vhen it detersined that
Appellant’s plea vas veluntarily entersd. Thua, appellant sssezta

7
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that ocur pricr deeision 12 not the law of this case wiey Ceapect

*The dactring of the
datalled and precisely

ta the narrev {ssue Fresantad., wuq dlsagren.
lav of tha case €annot bae aveided by g nore

focuned amt aubssquently nade AZter reflection upen the
previeus Pracasdings.* 14, e 316, 235 P.24 3¢ 799,

Bven i we wera to cansider this a new is3ue raised gor
the firat tlae in chig Procaeding, appellant canpet aveld tha
Procadural bar thae applies to nav isgues that could hava bawn,

procesding, Mms 34.818(2) k(1) (paticioner auge damonstrats good
cause and ﬁ;-jud.ta Lox ralaing a new lssue ina ;mualvu poste
mnvin.tnn. patition). As cause for pot h;\r;;n; ralsad *his isaua
in his prior Petition, appellanc tsaazrts only that hae 13 & layman
at lav and that he did et vaive ais pight to Rave prisr caunzal
Taise avery canceivable isste on hiz behals. That appellant is a
laynan is naot cause, Phelps v. Director, Prisons, 104 iev, g3s,
764 P.2d 1303 (1988), ana agpellant has na Tighk te have counsal
raise every conceivanle issuea, Jones v. Barnas, 462 U.3. 743
{1%a3). '

Even assuning appellant had Scmm right te have ceunael
Talse this lasue in the giras post-conviction precesding,
fPpellant caanst damenstrata cause for his fallure ts have raiaed
the lseue ln a procaeding filed acter his 2icec patition was
finally zeselved, bat before Rers than five additional ysars had
elapsed. Tureuis of habeas carpus relier in fedazal coust doea
not conatituts good cause for delay iz°¢filing & stats court
Petition for pest~conwiction salisf. collay v. state, 105 Waev.
213, 773 %u2d 1223 (1989).7 Tinally, as discussed moce fully

e recognize thae appellant vas represented by the sane
attorney during tha antire period he wvas pursuing his z«l-::i
Eenedies. Nevasthelsss, the Fecord reuveals that a:h-r: mnmu'
8180 represented appellant during this p-;'i:dé‘ ;:?“";’m“
unwilling tq conclude that a dafandant can naglec (continued, . 1
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belev, appellant cannot demonstyrate pra
claim, because the clain lacks merie.

Ia suppsrt of tne aZquasne that ppellant eould pot have
bean Properly canvicted of 2irst degres wurder, appellant asaerts
that his quilty plu‘ vas baged antizely on thaary of falony
muzder, 1.8., that the Rurders vera comaitted Viile appellant vas

Judice vien PeSpect ko enig

only basia: f"re:- tha canviction af tirst degres murder vhan it
fallea ta £ind as an aggravating =.i.:msuu_f- that thg nurders
Wers cownitted during ene commission of a ygh ¢ And found that
the surders wary Fandon and motiveless. Appellant assarts thae
the sentancing panel in t3sance scquiteed hinm of having ceamittnd
the wmurders during the ComRission of a robbery. We dizagres.

Pirst, evidencae in this casze olearly exists to suppart
3 finding that the salean hurders wars dellberate and
Premeditated.  Appellant agreed to Plead gquilty vithauk any
negotiations, and vithous specitylng any basis for the finding of
tirst degres murdar. In canvaseing appallant, dovaver, the
distzict court weamed to raly solaly an the Faleny murder ‘theary
fax accepting 4ppellant’s guilty ples. Thuy, it may fairly be
arquad that appellant’y Plea raats an a mozy that ha committed
ths aurdary vhile engaged Ln the coumiselion of a3 robbary.

We note, howavar, chae appsllant adaitted ac tha plea
SLAVASE ShAt he committed the zurders uhile engaged in the

‘f...mﬂM)
for such a 1 1cd ef time siwply becauss he or she 1la
represanted br“:cu:;:l Who allegedly hasz a canfliicet af an-:t.‘.'
defendants Rave patitioned Lor' velief in proper pu::: u: L
Whent represantad by agounszel, and the prejudice to ﬂui ace
Substancial vhen a delay of BAnY Ysars occurs bafora izsues e
Talzed, We gonclude that lpzallant cannet deaonatrats cause
the unreasonabla delay in this case.
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cermisaion of 3 radbery. Bvidence {n the record 4id poy estadlian
vhen appellant forsed hig intent to rob the victing,
isnerted to one police officer that ne formed the
aurders - vary conmiktad. Hovavay,

Appellant
intent azney the

uring his tape racorded
ccnfasaion, he 333erted chat he foraed whe Intent to zob hegtore

SCOmitting the Rurders. The Fuestlion of quile vas not befaore the
santencing Panel vhen {& detarxzined not o rely on the Pleaded
aggravating facear that the murdars Vers committed durlng the

that the é;u ¥as committad during t.r_m eua-.tui'.-n of a robbary
and that the aurdara were Tehdem and metiveless, could ) found 1n
tha same caze., Thus, the panel alectad to find the randan and
Mtivaless factar, and not to £ind tha factor that tne crine was
Cemmitted during the coamiszsion of 3 Tobbery. In so doing, tha
Panel noted chae appellant indicated that he 414 net knovw why ha
killed hia victins, and that he kad not formed the intens ta roh
vhan Ba entared the saloen. The panel did net suggest that
APPellant did not form the intant ta zep the victing bafore

killing them, nor did tha panel find thak sppeliant did not commie
[ the murders during the coursa of A4 Tabbary. Indeed, appellant
Pleaded quiley to and was sentenced for the robtery. The pansl

sinply m“—“—‘h«l—% wq.:‘.i.ng-nc‘l‘-ﬂmr\
crise vas compitted during tis commission af a robbary., Tha
Panel was not obligated te zind all proposad sggTavating
cixcunstances, even 1f ehose fastaras would have besn supported
the avidence, Finally, the sentancing panel expe n
mﬂ N0 effact upon, the dstarmination
that appellant vas quilty of £irst degree aurder, as is sslesmnly

declared at the tine of entry of his gullzy plsa. Thus, even if
ippellant could establish cause Cor having ralsed this elaim in

19
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€auld have been presanted in appellantry direct appeal,

such a wardy faahien, appellase cannhet damonstrace aTTor

prejudice sutficient ta excuse his procadural dafaule,

ar

Appallant next cantended that the thres Judge panel way

unconatitutional because appellant had na SPpoztunity ta vair dire

the panel Reubers, baecause the Hevada cConstirurian daes pet

Brovide for u three judge districe CoUrt, the panels aze wnfairiy
blaged in favor of returning a death penaley ang thers are ne
safaguards for snsuzing that the panals are lapartial. Thig clala
Appsllant
has not-estadllshed cause for net having raised this fssue in nie
direce ap's!;ll. Forcher, this court has rajected similar
c:hu.ltngu. to thres judge panals. 3Sa9 Falne v. s!:au,, 113 Wav,
€03, 877 P.24 1023 (2934) (and cases ciudh‘thnuun. Altheough
Hazan’s argunents arg net aXactly the same as the azquaenta
preaviously rejected, thay are qlasaly related and Taly on the same
basia legal analyeis. In ANY avent, we are persusded that Meran
cannot denenstrats prejudice sulficient to overcone his procedural
defaule. .

Appellant next centanded that the aggravating fastar
that the killlngs were committed At random and without apparaat
mative is unconstizutionally vaqua and irxaticnal, lspermisaibly
3b1fted the burden of preat, and was not supperted by substantial
evidanca. Appellant alse contanded - that thae aq-‘;nnting factar
that the murders vers cammitted by a persea who Xnowingly created
& 9%t riak of death ta wore . than oene pezsen is
unconsticutionally vagque and irzational, could net be applied to
the facts of this case, and vas net supperted by substantial
svidencs. Although appellant has somawhat expandad his attacks on
the va.l:ld.i.tr of tha aggravating and asitigating factors, wa nata
that ve expressly considered the validicy of thess factors to the
facts of this case, and found both to ba copstitutlondl and well
supportad hy the Fecerd. Mozan v, Seats, 101 Nev. 136, 734 P.24

i1
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713 (1387). oQup priar dcta'mimtiau is tha lav of this cage, and
2ppellant has not demonacrazed Any basis for ocur neot applying ehae

dactrine tg the specifie facts of this caszae. 3eq Hall v, Stare,
$1 Nev. 314, 3514 .24 737 (1973),

intaxication at bng tima of the aurders. Appellant asserts that
% santancing panel muse £ing 3% 3 mitigating circuuatance any
" mattey thll:"i.s Presented in mitigation, This lesue vas raised in
Appellant’s Qirect appenl, but Va3 not directly addressed by thls
court in the Spinien resolving thae appeal. Hwom;lus, va
Roted in that opinion that wve had considered all of appallant’g
temaining cententisne, and that we found thes to be without merit.
Thue, our rejection of this claim is the law of thig case. BHall
. Sul:_l, 31 Nev. 314, mis P.2d 737 (197m).

Further, tha recard demonstrates that appallant’a
Asgertion that the panel did not conzider the nleiqating avidance
is false; the panel considered the avidence of appallant‘’s
intoxication and Alstayy of drug abuse, but did not f£ird it to ba
altiqating in this cage. Although the santencing panel was
Fequired ta consider all aitigating evidence Presented, nocthing in
atata or federal lav required the sentancing panel te find the
evidance to be a itigating circumstance. 544 Parkar v. Cugger,
438 U.3. 308 (19%1) (deatn penslty: upheld wvhare record
demcnatrated that the fantancer kad censidessd aid waighed
protffered unitigqating svidence); g2, Wilsan v, Staze, 108 Nev. 1la
771 P.id 5831 (1989) (a sentencer cannat refuss to conaider
ralevant nizigating svidanca). Indeed, in a case closely
iBalogous ta this case, this court specifically rejectsd the
APJUMAt that A sentancer muak find all prasented aitigating
svidence to be a mitigating cireunstanca. Farner v. State, 141

12
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Hev. 419, 703 p.2d 149 (13e3) (sentancing pane} Vas not required

to 2ind defendant’y mental lapairment 3 mitigating elreuastanca
panel had considered the
avidanca and Va3 avara of the law), Thus,

deaanatraty prejudice sulficlient to avere
af the cxass.

whera the Tacord demonstzated that the

appellant Cannat
G24 tha doctrine of lav

Appellant next =antanded that the districe cours and the
Prosscytion had duty ta present svidance ogf mitigacian on
Appallant’s benale despite appellans‘s Steadfant refusgl o

' FTesent such evidence on his OVR behalf. Appellant asserts that

nore avidepca SORCerning his family histary of alcchalisa and his
history of drug aduze vag known ta the Progecution, and sheuld
have besn presented tq Justify a santence 1a¥s than dut{;. Again,
this issue could have bean presentad in appellant’s direct appeal,
but vaa nat, Further, the panel vay Avare of appallant’s hiacory
and of his intexication; coundel’s aszarticnp that had more
enphasis been placed on these facts thy Penalty would nst have
bean inpoged i3 speculation, and 1s not supported by the record ina
this case. Appellant $taadfantly, Xnowingly and veluntarily
vaived his righe 2o Present mitigating avidence. He tharstors
cannot demanstrats prejudice resulting fron xRy Iuppased
obliqation of the state ts prasant avidence on h.l.: bkehalt againax
his lmu;u will, ) :

Appellant contended that the ¥avada Suprene ¢ouzt bad a
duty to conduet "ax adequate and ratiena) Appellata Tevisw of the
canviction and sentance.® Appallant assarts that this court did
Rat conduct auch a review, Beciuse ve 2id not address i cur
Spinisn every lssue ratsed ip Sppallant’s direct appeal.
Appellant alao assarts tnat this court did not afford susflaient
weight %o the ntigating evideace when we Faviaved tha santancs
tor excessiveness and dispropertionality. Appellant asserts chat
this cmt.h;l 2 duty to atats Teasons for its canalusion that thae

13
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3antence vas not ALfacted by Passion, prajudice ar athep irbitrary
factors, and that is B3t iaforn dezen

it conduceg its veview,

befors it, Sspecially in deathy cises. Thare i3 no indicaetan in

" the racord that this cayre did not praoperly fulfily ey

constitutional duties in ruling an ippeallant’y direce appeal. The
formar statuce viich vequired prnpaulanauty Teviey wvag noc
u:'mannt.lmtinun_y VaRque because it dig net riquig- this court o
inforn derendants of the method 1t emplays in reviewing casas,
Purthar, itsuning doms basis for counsel’s assertions

patition fop Post-canviction relies Or, at the very least, caould
have xseerted these claias in 2 patition riled in & mors timaly
Zashiecn than the Fetivian ﬂl_ﬂd balow,

petition, our determination that the prior p-titi;n lacked maric
1s ohe law of wnis c3se. Hall v. sut;, 31 Nav. 314, 533 r.24 797
(137%).  Pacitioner cannee everccms the.doctrine of law of the
cuse by simply asgerting that prior coundel did net explala tha
issues clearly encugh gor this court to understand thalr merit.
W& dacline to ravisit the claims raised in appellant’s prior
]nt!.ti;m.

APpallant contended the deatn penalty {3 per as
Unconstitutional becwuse it canstitutes ayual iﬂi unasual

14
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punishment. we deciine .counsel’s jinvitation e
discusalon of policies Fagarding the deatny Penalty.

Plnally, appellant contandad that his caungel on his
direct appeal and in his flras peticlon fop

Vis ineffectlve for falling ta raise

tigage {n 3

Post-conviction ralieg

All of the lssyes cantained
in  ehla ' petitien. Appellant  asseres  epge counsal’s
ineffectivaness should canatituee calze {or his failure %o have

Talaed these clains bafore. Appellant Rotas that he had the sane

attorney for his direct apgeal snd for his fipse past-conviction

patition. | Appellant assezty that counsel had » cenfllice af
Antarests:Necauge he could not properly ralse the clala that he
Rad been ihit!miv- in the direce Appeal. Appsllant u’n:ts thate
this conflice or interests amounts g Par se ineffective
assistanca of counsel, and should result in thig coure’s remanding
this petition te tha district couzt for a review of the merits of
all of appellant’s alaias.

Initially, va noca that WAk of the {ssuss raised abeve
<culd and should have besn ralsed in appellant’s direct appeal.
At the tine of appallans’s diract appeal, counsel had no conglict
of {ntacrests. aAppellant AZgues, havever, that he was pracluded
from dlscovering thesq lzsues and raising thex in his sme.pott-
canviction petition Because of counsal’s ::mﬂi;__h of interests,
Vilch sppellant assarts was not disclosed. Wa mote that the
Fablic defendez vas originally appelnted by the district court o
Fepresant appallant in his direct Sppeal. Without oxdex frem this
couxt or any {ndlcation of a canflice, private counsal substituted
inta the appesl, and the sana counzel continued ta reprezant
appellant throughout his first stats and his Zaderal collataral
r.‘halh'nsu 0 bis judgments of conviction. It appears, thersfors,
SRat appellant selected his coundal, vas apparently ut.hﬂd with
his representation, and therefore vaived his zight to challenge
that represdntation at thils late atage af chese procasdings.

13
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More inpcrtuur, .hovavar, s state 2 claia at

ineftective assistancy of Sounsel, a defandans nust deaonstrate

both thae ceunsal’s perforsance fall be
ar Feasonableness, apng that coungel’s

Law an abjective standard
l:':é:s Vers 33 sqvare Ehat
they causaed ictual prejudies eg the defendane’g Ca%4,  Saas

Strickland v, Waahington, 446 0.3, S€8 (1384); Wazden v, Lyona,

109 wav. 439, ¢a3 .3 134 {1984), gars, danled, 471 0.3, 1004
{19a3), AS has baen denonstrateq above, appellant cannot
demonstrate any prejudice arising from A8Y At or fallure te acy

Drmtdi;tqﬁ; Turtkar, appellant cannek justify nig failuce
following ehe disaiseal of his firse p-tir.!:on TS assert theae
clains for mexs thap five yazra, Thus, the conflice allaged by
tppallane is pok suffisient ‘ze justity ignoring tppallang’s
PTacedural defauttg. .

We cunclude that the district comrt did not =y in
disnissing petiticnexre patition as Precedurally Darred.
Accozdingly, we dismise tis appeal. wa direct the clark of this
CAUTt to issue the Temittitur in this case farehwith.

It iz se arpapEp,!

: 1y

*Tha Hanerable chacles 2. Springer, Juatice, vas unaveidal
wnavailable,” and did poe participats in the deciglon of thia
ippeal. .

3
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Hon. Rokezt 3,
!1.1" 1’?‘?0:! 1!1
Frankia syuq Qal
L. 3al},
Jacksen, Stare

Yax, Directer,

Pa

s Gavarnep

v Distriep Judge

ri- Attornaey General
sty

ice Attorney

Public Dafender
Ily drane Prisan
Departaent of Prigang
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IN THE SUPREME C:'QUE'!‘ OF THE STATE QF NEVADA

No. 18371

i FILED
! AUG 19 1987

JUDITH FOUNTAIN
CLERK, SUPREME COUNT
ORDER DISM1S APPEAL

JIMMY NEUSCHAFER,
Appallant,

ve.
WARBEN, NEVADA STATE PRISON,

Ruupomicnt .

Thie is an appeal from an order of the district couzst
dismiwsing lppclllnt'q--post-eonw.ction petition for & writ of
habeas corpus. ...

On August 27, 1983, this court sffirmed appallant's
Judgment of conviction and sentsnce of death for murder Iin the
first degres. See Neuschafer v. State, 101 Nev. 331, 705 P.2d
§09 {1985). Thersafter, on October 2z, 198S, appellant £iled a
Proper pexson petition for = writ of habaas corpus iIa the
diatrict court. Appellant requested that the district court
stay execution of his sentsnce panding revisw of his petition
and appoint gcounsel to represent him in the post-¢onviction
procesdings. The district court denied appeilant’s request for
& 3tsy, declined to hold an svidentiary hesring and dismissed
the petition without prajudics. The district court later
sppointed counsel to aseist appellant with puzsuing his state
post-conviction remedies. This court subsequantly affirmed the
order dismissing sppellent’s proper person patition, "without
.pro;]ud.i.ao to counssl f£iling an smended petition for post-
couviftion ralisf and/ox habsas corpus with fthe Jdistrict

oourk. . . .* Ses Ozdexr Dismissing Appesal NHo, 1581%, filed
November 1, 198%.

Nonsthaless, rather than pursue any available atate
post-conviction rewedies, apgellant elected to file a patition

for & writ of habeas corpus in the fedaral district court with

L

e
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the assistance of s feds—al public defender. In tha fedaral
habess corpus proceedings, appellant assertsd the sams clainms
which he had rwaised in his direoct appesl to this cgourct.
Appellant was eventually denied faderal habeas relisf. San
Neuschafar v. Whitley, 656 F. Supp. 891 (0. Nev. 1987);
Neuschater v. Whitley, B16 Fr.2d 1390 {(9th cCir. 1387)
(xrecounting the protracted history of the federal proceadings}.
Notably, the Couxt of Appeals vacated a stay of sxecution of
eppellant's ssntence when appsilant's counsel informed the
court that his conscientious reaview of the record ravaalad that
@ writ of certigrari would not bo granted by ths Unlited States
Suprems Court. ’ L

' Thersafter, on July 21, _-1937. respondent Zfiled an
application in tih- Navada district court requesting the
issuance of & warrant of execution. At the distriet court
hearing on this requesat on August 4, 1987, appellant rsgquestsd
the court to rslesase sll of his previous attorneys, inciluding

the MNevasda State Public Defender, from any furthar

responsibilities in this matier. The district court canvassed |

appalliant, and all counsel who were present at the hesring, snd
then d;l.lchl:;q.-d all puviuu_- counsel. The court then scheduled
the -zncuti;an of appellant's sentence for August 20, 1987.

On August 5, 1987, the following day, appellant,
acting in proper person, filed the post-conviction petition
that is the subject of this sppesl. Appellant furthaer
requasted that an attorney be appointed to rapressnt him in
these proceedings. On that same day, the district court
sntered sn order sgain sppointing the State Public Defander to
repredent appeilant in sll further procesdings. The public
doh:r.zdor than moved the district court to stay sxecution of

appsllant'a sentance.

-
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On August 10, 1987, zrespondent regquestsd that the
district court digsmiss appellant's petition. On August 17,
1987, at the baginning of the hesring on rsspondent's motion,
State Public Defender Terrli Roeser informed the court that a
posaible conflict of interest existed respecting hear office's
rapresentation of appellant. Specifically, Roasar noted that
appsllant's petition challesnged the effectivensss of his
counssl during his trial snd his direct appasl, and that her
affice had 4initislly represented appallant at hisg trisl.
Furthers, Roeser indicated that her office had reprssented a
primary witness againat appellant on at least three prier
occasions and that .'inv-tt:l.gul‘:otr. in her affice had besen
invalved in prior unrelated cri-;.na:l. procesdings involving
appallant. Apptl.l:ant then indicsted that Roassr had lxpl.l.i.md‘.
these possible conflicts to him and that he wanted the public
defender to withdraw from the case. Deputy Public UDefender
Michael Powell also noted for the record that he questioned
appallant’'s capacity o maks an "intelligent and knowing waivar
at this particular time to be raspressnted by counsel.”
Nonethelese, the district couxt concluded that sppallent had
knowingly and understandingliy released the State Public
Defender from the case. After hesaring rsspondent's srguments
on the wotion to dismiss, the district court granted the motion
and dismissed the patition. This sppeal followsd.

- " Preliminarily, we note that the Stats Public Defender
hag filed +this appaal an appellant's behalf. Respondent
contands that the public defendsr's oifics is not authorized to
pursue thiszs sppeal becauss the dJistrict court previously
relidved that office of its responsibility in this matter. The
aftfdw:l.t: of attorney Powell, which accompanies the notice of
appes), however, usserts that appellant's compeatency to waive
counwsl is in question. Further, Fowell sssarts that pursuant

3
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tc NRS LBO.CG0(3)(b).~ the public dafender's cffice is
authorized to prosecuts any appesls it considers to be in the
interest af justice. Although we have serious dJoubts
concerning the authority of the State Public Defendar to pursus
this appeal, we neverthelsss slect not to decide that issue and
to treat the appsal as one praperly invoking our jurisdiction
given the gravity of appellant's sentencs.

in dismissing sppslilant's petition for post-conviction
relieff, the district court concluded that the several c<laias
asserted by appellant wers conclusory, 4id not warrsnt an
svidentisry hearing, tnd.d:l.d not entitle him %20 habeas relief.
Sas Hargrove v. Stlt;. 100 Nev. -l?'!, 686 P.24 222 (1984) (a
dafandant sesking post-conviction relief is not entitled to an
avidentisry hearing on factual sllegations that axe sither
ungupported ox repallesd hy the record). Having xeviawed the
record on appesl, for the reasons expressed below, we have
determined that appellant cannot demonstrats esrror on appsal,
that the dlistrict court proparly denied appellsnt rslief, and
that briefing and orsl sxgusent sxe unwarrmtted. Ses Luckett
v. Warden, 91 Nev. 681, 682, 3541 P.2a 910, 911 (19735), cazk.
denied, 423 U.S. 1077 (1976).

Pirst, asppellant contendsd bBelow that his conviction
iz infirm because the district judge that prassided ovexr his
trizl did not recuse himself. Specifically, appelliant zllugad
:hlt éh- trial judge was formerly the district attorney and was
in chaxge of prosecuting appsllant in a previous murdar trial.
Appellant contended that the district judge was bissed or
prajudiced against appellant ss a result of the judge's
:up-_;v:l.sorr roles in prosecuting appellant for the prior
uurc;-rs. Appellant's counsail also added that the Jjudge's
secratary worked pravicusly at the diatrict attorney's office,
that this secretazry’s husband testified against appellant

.

4
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during the penalty phazs, that thas judge's former deputy
district attorney and law associate also tastified at the
psnalty phase, snd thst the Judge’s law clerk, who was
avantually in chsrge of the jury, also testified at the penalty
phase. We note, however, that none of thesa facts is relevant
to ths question of whether ths Judge was personally biassd

against appellant. More importantly, we nots that the record

of asppellant's trial in this case belies appellant’s

allegations of prejudice becsuss in respongss to the Judge's
ingquiries, appellant personally informed the district judge
that he had no objection to the judge presiding over the trial
in this case. Huroo;-r, the trisl.judgs expressiy denisd any
blias, and appellant has m:.:t 1dnnt1£.1.;nd 4 mingle instance where
he was unfaixly treated or prejudiced by the trisl court's
rulings. We thexefore conclude that sppallant was not sntitled
to an avidentiary hesring on this oleim for reliaf. Ses
Hargrove v. sState, 100 NHev. 498, 688 p.2a 222 (1984); Dogget:
v. State, 91 Nev. 768, 542 F.2d 1088 (1979).

Second, appslliant argued that the district couxt srred
by dismissing appsllsnt's previous state post-conviction
patition wi\:!.sout first eppointing counsel and conduating an
evidentiary hearing. We agree with the district couxt,
howsver, that thass claims xre not appropriate grounds for
habeas rellsf. They do not challenge the consatitutionality of
appellant’'s conviction or sentance, or otherwise state a
cognlizabla clasim faor relisf under MRS 34.370(4). Moresaver,
bescause appellant's previous patition was dismissed without
prejudics, appellant obvicusly was not asggrisved by the lower
courg?- zulings in this regard. ‘

’ Appellant next contended that the jury instructicons st
the trial misstated the law and did not include an instruction
on lesser included offensas. Appellant, howevsr, failed to
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identify which jury instcuctions incorrectly ststed the law.

.
~ ot

Further, appellant failed to specify any prejudice r'uuxtﬁ.ng
from the allegedly isproper jury instructions. Moreover, the
record of appellant’s trial reveals that the jury was proparly
instructed on the elements aof first deagres murder and the
lagser includsd offense of second degrse murder. We therefors
conclude that the district court did not exr when it refused to
conduct an evidentiary hearing on this claim for relisf. Seae
Doggett v. State, 91 Nev. 768, 542 ».24 1066 (1973).

Appellant ilsc complained that his counsel falled to
reqguest a changs of -vesnue prior to his triasl. Appellant
eamphasized that he wa; convictad o!__;l:w previous murders in tha
same county as the instant offense. Again, howevar, appellant
stated this claim for reiief in only vague snd conclusory
terms; he falled to set forth any specific facts to show that
news coverags or other pretrial publicity tainted the jury or
atherwise deprived him of a fair trial. Ses Dobbart v.
Florida, 432 U.S. 282 (1977); Gallege v. State, 101 Nav. 781,
711 P.24 858 (1983). Accordingly, the district court properly
denied sppellant's xegquest for sn evidentiary hearing on this
claim for relief. §es Hargrove v. State, 100 Nav. 498, 686
P.2d 222 (1984).}

Next, sppallant contended that the district court
improperly failed to excuse & juror during the psnaity phase of
.l;!.- t.till. after it was dJdiscovered that & juror knew of
sppellant’s prior murders.? As the &istrict court noted,
however, appellant did not identify the Juror to whom he was

. 1We reject counsel's argumsnts that sppellant could not
substantliate this claim becauss he was incarcerated and did not
have access to nawspaper articlss and clippings pertaining to
his cass.

ispecifically, sppellant claimed that "one juror had been

advissd of my prior murders Ly a cliizen cf the community hut
was left on the jury panel.”
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referring, did not atate .axactly what facts the Juror knaw, orc

gtate haow this aslleged orror prejudiced him. Appellant's
appointsd counsel later identifisd the juror as Ma. Martin and
argued that this contention should not be summarily rejected
bacause appellant did not have access to his trial transcript
to substantiate his claim. Counsel also stated that this
particular juror worked with asnd was good friends with the

mother of one of the tesnagers that appsllant previously

muzdered. In a separate procesding during the penslty phase,
the juror testified to her realization, after the guilt ghaze
of the trial had conclﬁdod, that sha recalled the mather's
anguishad state r.ga..::ung har dal_x'ght-r's disappearance and
murder. Yat, counsel addasd, nppol‘!'fant'l trial counsel failed
to object ta the Juror remaining on the panel because appellant
had already bean found qu.l.l;:y and. only the panalty phass
reameined. Arguing that the penalty phase iz a critical stage
of the procesdings, counsel suggestsd that the district court
should have, sus sponts, excused this juror becauss she could
ot have remsined impartial or indifferent in 1light of this
personel knowledge.

Oux review of ths record of appellant's trisi
indicatas that juror Martin vas specifically questicned by the
trial court. She acknowladged the above facts, and testified
that she could fairly weigh the aggravating snd mitigating
“!."acto:.-.l prasanted in the penalty phase. She also noted that
she was unavars of the specifics of appellant's priocr crimes,
the existence of which wers properly revealed to all jurors
during the penulty phase of the triasl. Thus, it appears that
sppalient was not prejudiced by the continued participation of
tl_u.; Jurer. We conclude, thersfore, that the racord repels

sppallant's claim of exror in this regard, end that appellant

e
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was not entitled to an e-identiary heazing on this issue. See
Doggett v. State, 91 Nev. 768, 542 P.2d 1066 (197%]).

Next, appellant contended that his counsel fafiled to
pressnt any avidence of mitigating factors at the psnalty phase
of his trial other than the testimony of his attorney. We
nots, however, that appellant's petition did not epecity the
particular mitigeting Zactors he falt could have heen presentad
or state how he was prejudiced by counssl's fallure.
Significantly, the jury reslied upon thraw aggravating
circumstances in imposing the desth santance in this case: 1)
commission of the murder by & person under sentenece of
iwprisonmeant; 2) ccm;.s-ion of & murder by a person pravicusly
convicted of another uurdu.": and .-3) comuission of & murder
involving torture, depravity of mind or mutilation of thas
victim. Ses NHeuschafer v. State, 101 Nev. 331, 705 P.2d 509
(1985); Neuschafer v. Whitlay, B15 F.24 1390 (9th Cir. 1987).
Thus, even sasuming the existence of some mitigating factors,
ws conclude that their adailssion would not have affected
appsllant’'s ssntence. See Neuschsfer v. Whitley, SuUpra.

Appellant alszo contendsd that his conviction is infirs
because hae wl.: not permitted to call two witnesses from out cof
state in his own defenss. As the d.i.-ﬁict caurt noted,
however, appeliant's petition failed to identify the witnesses,
the supposed substance of their testimony, or whether their
-Eutim-ony would ﬁnv- changed the result of sppellant's trial ==
a proposition of the slightast weight given ths overwhelming
svidence of appeilant's gullt. Thue, thiz claim for rellef
consisted of mers naked allegations, unsuppocted by any factual
matter, and the district court, thersfors, properly refused to
cnnd'uet ann avidentiary heaxing on this issue.

Appellent slsc contendad below that his conviction is
infirm becsuse the trial court failed to suppress an allagedly
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involuntary confession made by appellant, wae note, howavar,

that appellant raised this claim in his direct appeal and in

prior fedaral habsas COXpus proceedings. The denial of this
claim in those pravious proceedings is the law of the cass for
purposes of this appesl, and appellant was thexefors precluded
from agsin litigating this claim below, See Hall v. Statas, 91
Nev. 314, 535 P.2d 797 (197%). Thus, the district court did
not erT when it refuged to hold an evidentiary hearing on this
claim for raslief.

Finally, sppellant contendad below that he was denied
effactive assistance of-counsel -lt his trdal and in his direct
appsal. Spm:l.!.tcauy: appellant contanded that his counsal was
inaffective for *Failurs to mwat;.'guto. failure to object to
jury instructions, failuve to disqualify fudge, failure to nove
for change of v-n\:n and failure to present mitigating factors
at penalty phase." Appellant further contended that after
Scunsel was appointed, he would be better able to ansver.
Appeilant failed to set forth any facts which would support any
of the particularzs of his cluim of ineffective assistance of
counsel. As noted above, appallsnt failed to specify the
nature of l:hc investigation that counsel should have pexformed,
failed to identify any ori:‘ors in the jury instructions end
falled to identify any mitigating circumstances thet counsel
could have presented to the jury that would have altsred the
;entu-:e- that appellant ultimately received. Fuzther,
sppellant failed to assart that sny of his counsel's alleged
deficienciss deprivad sppellant of a trial in which the reasult
wags reliable. Accordingly, wa conclude that nﬁpcumt falled
to stite a alaim of ineffective sssistance of counsel sntitling
him 'ta sn evidantisry hearing, Sss Strickland v. Washington,
468 U.S. 658 (1984);: wWarden v. Lyons, 100 Nev. 430, £33 p.24
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S04 (1984), cext. denied. 471 U.S5. 1004 (1985); Hargxove v.
State, 100 Nev. 498, 685 P.2d 222 (1984).

As we previously noted in our ocpinion affirming
appellant's judgment of conviction and desth santence,. the
evidence of appellant’s guilt in this case was avervhelming and
tha verdict was frase from doubt. Ses Nauschafer v. Stats, 101
Nev. at 336, 705 P.2d at 612. PFar the reasons sxpressed ahove,
we hexeby dismiss this appeal and deny appellant's regquest for
a stay of exscution. 35es Chap. 176, 1987 Nev. Stat. ch %39, $
22, at 1220-1221.

1t is so ORDERED.

co: Hon. Michael K. Fondi, District Judge
Hon. 3riasn McKay, Attorney Generxal
Tearzrl Steik Rosser, S5tats Public Defender
Alan Glover, Clark

"
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THOMAS NEVIUS, ; Ho. 29017
Pd:itiﬂnl-r. . ’ )
H
- | FILED
WARDEN, NEVADA STATR PRTSON, B.X.
MCDANTXT,; AND ATTORNEY GENERAL op ; 0CT 69 188§
NEVADA, FRANKIZ SUR DEL PAPA, } “
) mué%&ﬁ&m
Raspandents. ) 53 £
)
MAS NEVIUS, ; No. 29038
- Appellant, ] ‘
- ;
WARDEN, WEVADA STATX PRISQN, ;
Respondant. i |

SRNER DYSNISSTNG ABPRAL, ANU :
Docket No. 28027 13 an original petition for a writ of

kabeas corpus. Dockst Wo. 23078 is an appeal from an ardar of tha
district court danying a Post-conviction patition for a writ oz|

, habeas corpus. FoXr purpases of elarity, -we lw:lll refer to

Patitioner/appellant Thomas Navius a8 appellant, and ta
Pespondents as the state.

on Wovember 12, 1342, ap'gdhnt vas canvicted, pursuant
€ a Iury verdict, of one count sach of murdsr in the Cirst
digrae, atteapted sexual assault, robbery, and burglazy, all with|.
tha usa of a du‘dly weapon. 'l.'lu Juxy isposed the sentence of
death with respect to the mmder. Appellant’s judgment of
conviction and sentance vers affirmed hy this court on direct
appeal. Nevius v. State, 101 Nev. 238, €39 P.2d 1083 (1d83).

On Pebruary 11, 1986, appellant filed in the Eighth
Judicial District Couxrt a paost-convicsien petition for a writ of
habeas corpus. On Fabruary 13, 1986, tha district court sunnarily

AA002225
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-fourt as Docket Nos. 17059 (both appeals) & 17640 {mandamus). on

. Dlstrict Court a paost-comviction petition for a writ of habeas

13:52 MEVACA SUPREME COLRT P.A314

daniad appellant’s patition on the merits and becauss it vas £ileq
in the vrong venue. On hhtuiry. 14, 1388, appellant filed ip thae
Bighth Judicial District court o petition for post-conviction
relter.! on Pebruvary 11, 1996, the district court' surmarily
denied the p-fitinn “on the merits.®

Appallant appealed to this court from the denlal of his
tvo post-canviction patitions. Appellant also filed in this coure

2 motion for a stay of axecutien Panding appeal, and a petitian
for a vrit of mandamus. These docunents vers dockated {n thig

.rthnn:y 15, 1346, this court disuissed t.hc APpesls and deniad tha
petition ter.‘l vrit of mandamus.

Also on Fahruary 19, 1386, appellant. filed in Federal
district courk a 'pa-t-cnnv:lcﬂon petition fZor a writ of habeas
Carpus. Appellant filed a supplamental pstitlon on March &, 19s84.
n Hovember 1, 1986, the rfaederal district couxt dismissed
appellant’s patition for & VEit of habeas corpus without an
evidentiary hearing. Appellant appesled to the United States
Court of Appeals for the Winth Circuit. The Winth Circuit lssued
ita decision affirming the 2enial of habeas relief on July 28,
1988. MNevius v. Simnaer, .152 T.2d 463 (3th cir. 1%88), cart,
denied, 420 U.S. 1038 (139s9). )

on June 7, 1939, app-l.llnt': £iled in the :H..-.:tl Judicial

cotpus. Although ordared by the district court ta file an ansver
to appellant‘s petition, the state did not rile an angwer, and
took na action w!.t..h respect to the petition for almost five years. |-
Then, without offering any sxplanation vhatmsaver for the delay,

ithis petition vas assantially identical to the petiticn for
l\lt.‘l.tﬂ.ih:h...llco:pu. that had been denied on Pabruary 13, 198s.
The <Yeason far the separate filing was to corzect tha
Jurisdictional dafect in the originzl patition.

2
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the stats movad %o disnicas appsllant’s petition on April 11,
1'994.’ Without conducting an svidantiary hearing,? the dlstriect

court deniad appsllant’s Patition on July 1s, 1996. Thi, appeal
(Deckat No. 23028) fallowed.

on Auqust 23, 1996, ippellant filed in this court an
original petition for a writ of habeas curpus (Docket Ne 29031)..
Bacauss appaellant’s appeal and his arigina]l pstitien both {nvolve
the same facts and siailar lseves, ve bave cansolidated them for
Purposas of dispasition. HRAP 3 (M),
- Initially wve note that this is at least appallant’s
third post-conyiction pecition challenging the validity of his
judgment and -sentance.* Based on our complets zeview of the
racord and the plsadings that have baen sutmitted, ve c:mc].v:d.. as
explained balow, that the dlstrice court proparly disal{ssed
appellant’s petition as procadurally baxred wirheut Taselving the
marits of any of his claing. W& also dispcse of appellant’s
claims on procedural grounds; our discussion of the marits of
appelliant’s claims in this order is strictly for tha purposs of

i¥e are concerned about the alncat five year delay in this
caze, and surprized that the state affersd no sxplanation for its
lack af diligence. Appellant bad an ebligation, as petitionex, to
prasacute his petition to reselution, and should have notified the
district court within a reasonable time of tha state’s
dareliction. Wa.nate, hovever, tkat appallant vas apparantly not
representad by counsal during this paricd of delay, because him
uﬂmrwthcammmtctcmmdmmhmmam the
district court. In any avent, wve have consclanticusly reviawved
th.ncardinthhuu.mdndammiwnthcdday
prajudiced appellant or daniad him dua procass.

3The district ceurt did conduct a hearing, and slloved the
partias to call witnasses. Howavar, the ixace ;r. the hearing wvas
vhethear appellant would be alforded a complate sevidenclary
hearing. The district court denled appsllant’s motion for an
avidentiary hearing,

‘Under the clrcumstances of this cass, appallant’s first twe
patitions in the Righth Judlcial Districe Cours might fairly be
charactarizad as one petition for purpasas of applying applicable
Procadural bars.

3 .
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demonstrating that appellant cannot avarcone his procadura)

- prior patition for a writ of habezs corpus or

. that 1t cails to allege nav or different
: grounds

15:3 MEVADA SLPREME COLRT . P.2514

defaults hy a shoving of actual Prejudice.
In 1989, vhan the instant patition for a vrit of habeas
Corpus vas filed, Nms 34.810 provided in Talavant part:

1. Ths court shall dimize a patition ie
the court detarnines that:

{b) The petitionar’s conviction was +the
rasult of a trial and tha grounds “for the
petitian could have baan:_

{1) Pressntai to tha trial coure;

{2) Ralead in a dipect Appeal or 3
post~canviction Taliaf; or

. :(3) Ralsed in any other proceeding that

the” fatitionar has takan to zecura xaeliez
from his convictien and Sentence,
unless the court findas both cause for tha 3
fallure to present the grounds and. ackuxl
prejudice to the petitianer,

2. A second or successive petition must he
dizsmisged 1f the judge ar justica daterminas

patitioner to assert thowa groumnds in a prier
petition constitutad an sbuze of the writ.

Undar MRa 34.820(1) (b) abave, tha district court: had
éiaaiuun to dismiss appellant‘s petition of Juna 7, 1983, ir ge]
Falsed new issuss that could have heen raised in a pricr
Proceeding challanging the judgment of conviction, and appallant
didmt:hw:nuu-.udmjudiu. Host of the lssues raised in
appallant’s 1389 patition are ATguably nev issues, because thay
relata £o the effectivenass af appellant’s trial and appellata
counsel, =nd no issuas Yeagurding the effectivaness of appallant’s
counsel vere raiced in any of the prier procsedings.’ Jurthaer,

SThe state arques that tha izsue of affectivanass of counsel

Va3 raisad at avery laval of the prior precaadings. This ant

is supparted by a Vary malactive and out of context re of

each af the pravicus petitions to find language that could bhe

construed as a claim that Counsel vas i.n-u-cu.v-.( luut:“:: ou:;-
San e

&
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thare 12 no reagon vhy any of ppallant’s claine could not have

besn raised in a priar Procaeding. Thus, appall.m;t bas tha burden
of demcnstrating cause and prajudice in order tas avarcome thig
Procedural dafayls, '

Under NRs 34.210(3) abave, the district coyre had an
abligation to disnisse appellant’g Succassive patitieg i the

raised new fssues, and the diztrict court foupa that the failure
ta his- th. lasves Previcusly was an abuse of tha wrie, As hotad
above, most of the lasues are argquably naw issues. Thus, thae
district coure proparly dismizsed the patition 1f tue failure of
appellant to raisa these issues Previoualy constitutes an a,bua- )
the writ.

If appellant can shaw Cause and prejudice for nat
ralning thesa lszsugs prior ta this 1919 petition surficient to
3atisfy the procedural requiresent of uas 34.810(1) (b} above, then
1t cannot he said that this petition ig an abuse of the writ. Ir
Petitioner cannct show caugs and pr-juhia, than this petition ix
an abdise of the writ. Thus, under the cliramstances of this case,
the ralevant focus is cause and prejudice. LL. Bonin v. caldexon,
77 .34 1188, 1158-53 (9th cir. 1936), gagt. danied, __ v.s. .,
11€ 3.ct. 930 (February 23, 1996) (tha analysis of a niscarziage
of Justice is the sane whather the proposad bar to reviev Ls
Procadural or an abuse of the writ),t

%(. . .contined)
Taview of tha racord, we concluda that, avan with the most libaral
reading of the priar Petitions, the claim of inaftective
aseistanca of trial or appellats counsal cannot ba found.

*Not all of appellant‘s claims and arguments in his patition
Below included allegations of ineffective assistance of counsel.
Some of appellant’g Axqumsnts are simply reargument of izsues
alrsady rasclved against appellant, albeit in a wors facused
fashion. To the extent that appallant‘s pnutfiuntfculd blc

contlinued, ..,
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A3 cause for his procadural default, appellant claiag
that he wag Teprasentad by th; 3aze attormays at trial, on direct
appeal, in his original atate Sourt pest-convictien Procaedings
and In all of hia federal procsadings., The firse .thu appellant
Vag represented by independent Counsel wvas in the filing af tna
instant patitioen balow. Appellant irgues that his prisr counsel’s
conflict af intersst Prwcluded hin from zalsing claima regaxding|
the effectivenass or trial and appellate counssel. Appallant
Arguas further that thig conflict of interest ias an iapediment,

prior Fost~conviction precsedings his clainmg of ineffactive
assistance of trial angl‘ Appellate counsel. Ssa Lozada v. State,
110 ‘Hav. 343, 871 P.2d 944 (1984), utaﬁauvny, app'cnant
Argues that his counsal in his ficst Poat-canviction prﬂcudim
vers inaffective for falling to ralse the claims 2e now Txises,
and that counsel’s insffectiveness 1z cauga Zor his procadural
dl-fltlltl-.

This court has hald that under eircumstances amounting
to a denial of tha Sixth Asendment Tight ta ccunsel, a valid clain
of ineffective assistanca of counsel may be sufficient causa to
ovVarcoae a procedural dafault, unu.tn"q a showing of actual
Frajudica can be mada. Mazzan V. Wardan, 112 Nev. _ ., — Peld
— {Mv. 0p. Ho. 110, July 32, 193€) ; Pextgen v, State, 110 Nev.
354, 569, a7s P.2d 161, 2364 (1394). Turthar, an attarnay’s
conflict of interast night, undlr soms circunstances, be
sufficient cmuse to excuss a Procedural default.  Without

-

4
{+ - .continued)

construed as ralsing again ola lssuss, our consideration of the
marits of these old alains is barred by NR3 34.810(2), and by tha
dectrine of the law of tha case, dag Hall v, sState, 31 Nev. 314,
5313 P.24 79T {1371) . "The doctrine of the lav of the caze cannoct
ba avoided by a more datailed and PEscizaly rfocused l-rr;:lns
subsequently mada after reflestion upon the previous proceadings.
Id. at 316, 335 ».24 at 7s9.,
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1ssue of vhether ippallant vas entitleq to sffective assistance or
counsel in hie firse Post-convieeion challange to nig Yudguane of

cause to covercong his Procadural defaylts. Thus, we have
considersd the narits of the isgueg ralsed br appellant i hige

-Fe conclude that he cannot.

.‘I‘h‘-;nost significant fggue raised by appallant in his
pstition h-l;v concarns whathar the Prosecuteor at hiy trial had
iaproper motives fop -xclud.tn;; all potanzial ainority ju*ror: by
use of his peremptory challenges. aAppellant’s trial counsel hag
made serions allegations gaingt the Prosacutar, including the
Slaim that the Prosecutor referyed to tha challenged AMrican-
Alu-iux_: Jurers as "niggars® ahortly aftaer tx:ln_].. Agpallant’s

TAlthough the facus of all of Appallant’s postt-trigl
challenges ta hig Judguant of conviction has alvays besn !Ell
Prosacutor’s métives in striking the minarity jurors, appellantes
trial counsel aja et accuse the Prosecutor of Lumproper comments
in the trial court, on direct 2ppeal, in his first twe state post—
convicticn Procesdings or in his firse Post-convictian procesding
in fedaral court, Counsel made thig startling accusatisn, alsost
48 an artarthought, for the first tine at ths and of & hearing in
fadaral caurt in Tesponsa to tha fedaral district judge’s
vhether counsel was AVars of any othexr basias far granting
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of this case. Wa note thae the prosecutsr Sxacuted an wefidavic
in which he denloed the ﬂlblt-ln:l 4% appallant’s accusations ang

‘ dVarTad that ha did net wxercige his Paraaptory challengeg rop any

inproper Feaacn, At tha tige of appellant’y txial, the Botiveg or

the prosecutar in axarcising Pezenptory challengas could net be
‘xanined.  geq Swaln v, Alabama, 130 y, s 202 ({1s¢s),¢

'-th-' Minth cireuit cours of Appeals al}) concluded that the

prmtaé‘-;gomu Vera proper. Indesd, th. Teasans cited by
tha progacutor ror axeluding the ainority jurars weuld 111:-1:3 bava
influenced Ady prosecutor o peremptarily chnlhn;- thae
Prospective jururs, regurdless 0f race.? Thus, eves i triat

in svidentiary bBearing at this Point in time on this
issue vould serve na PUrpose because the racard cantaing all orf
the evidence that such a hu.rin;z aight produce. We have claxaly
raviavad the racard, and we arg of the apintion that appallant

lneftective issistance of counsel vith ragqard to these alleged
ComNents, becauss the racerd Fepels appellant’s claim that the|
Prosecutar sxercised hig Perasptory challenges for any iaproper

svain wvas averrulad Datson v. Xen 476 U.5., 79
(1386). Aatson 1s net ntru:gl:j.w. Allan v, Ha.rdy: 478 U.8, 235,
260~61 (1934), '

SThe OSecutor’s stated Teasan for challenging one
pn-paceivnp:lhma Juror may noe hm? h-jnn an ;t.zang l; hi.:
Teasons for chall the other miner ty Jurors. ovever,
notad by thy win:ummci:mu:. N9 alternate jurer daliberatsd in }
Appallant’s case, wo AFPellant cannot demorstrata any prajudice
basad an the wxcluslon of the alternate jurer.
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reaton.  dses Strickland v. Vashington, 66 g3, €63 (19a¢)
tprtiudict prong of claiwm ar ineftactive assistance of Counsal {s
established iz 5 deZendant can shew that AQ &ITar of counsal was

different abgent tha azror).

App-li.mt contanded in his petition belaw that his
appellate attornays wers inartecrive because thay did nos patition
the Unitad States Suprems court for a writ of cartiorari afear

 this court dismissed appellant‘s direce appaal. At thae tins,

“Ratman!?® vags parding bafe-a the United States Supreme Court.
Appellant 'u-sqn that if hia a:l':arnqn had petitioned the United
Statas Supreme Court for a vrit of certiorari, his case would nat
have been final when Batyon vas decided, and - fatgon cou’:l.d have
hesn applied ta appellant’s cage. 12 '

This arqument is idlas Spaculation. cCounsel had po
obligation tao pursue a discrationary appeal on the chance that the
lav xight changa in a‘mn-r-i:ruet.tvc mannar in the interim.
Indaed, counsel *xpTessly considered petitioning the Suprems Court
tor a writ of cartlorari and tlected for tadtical reasens not to
file such a petition. Tactical decisicns of counsal are virtoally
unchallengeable abccnt. extraordinary circumstances. Howard v.
Stata, 106 Nev. 713, 722, 90a r.22 17!, 140 (18%0). 1In any event,
Ve are persuaded that the Prosacutor’s axarcise of his pecanptory
challengss would have satiafisd the Bagson standaxd. Thus,
appealliant cannot demonstrata a.'u;lur that counsel’s parfersancs vas
daficiant or that he vae prejudiced.

. hppallant alleged in hig petiticn below that his trial
and his appellats ¢ounsal wers ineffective faor falling to

1"satsan v. Kentucky, 476 U.S. 79 (1sas).

'um is nat retroactiva, Allen v. Hazdy, 478 U.8. 258,
383-41 {198§). .
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damonatrata that appellant‘a santancs of death viclates the Righrn
and Fourtsanth Anmsndments hacause it vas tha preduct of racial
bias. As noted above, appellant’g death sentance vaa hot the
Product of raclal hias. Thus, this contantion lackg narit.

In addition to the claing discussed abave, appellant
ralyed the following claims in bhis petition below: (1) Trial
counsel wvers ineffective ror talling to devalap evidance to
Suppart a claim of systematic exclusicn of minorities by the
Prosacutor; (2} trial counsal were ineffective Zax failling to
TIquest a jury instruction en tha necessity of corroboration of
accenpur.'-‘ t&n_-'t:l.mny; {3) trial counsel vare inaffectiva for
falling to suppress the in-court identification of appallant as
the killer because that 1dentification vas the product of ﬂmpu.-
pretrial identification Proceduras; (4) terial counsel wars
ineftective for falling ts ohfect to _tha prosscutar’e
inappropriate tzgu:aéta, thus failing to Presarvs tha lssue of
Prosacutorial misconduct gap appeal.

We have carefully reviewed each of thase oclaims orf
inaffective assistance of ctunzel, and ve concluds under the
standard of Strickland V. Washingtan, 446 U.3. 648 (1384}, that
the clains lack marit.

n:asmnﬂnmuﬂal:mnunmmnia:mmnwtnctu-pdgtkm
below, appellant arqued that fury instruction 10 at the pamalty
paase of the trial shifted the burden of preef regarding
mltigating circunstances, and that ths anti-sympathy instruction
vialated appallanc’g canatitutional rights, ™ig court datarnined
in dppellant’s 2irect APpesal that the anti-sympathy instruction
Vas proper. Havius, 101 Nev. at 231, €39 P.24 at 1061. Our
mlinqunthiahmhmhuotchnme. Hall v. Stats, %1
Nev- 314, 333 P24 797 (1975).  Tha suggestion that fuly
instruction 10 shifted the burdan af proof lacks merit. Nathing

10

AA002234




W,

§ 15:% MEORCA SLPREME COLRT | P.1214

in that instruction could b construsd zs shifting the hurd;n of
prect. - ‘

iIn any avent, hath of these claizs are Proceduraily
barred under Nps 34.813, and appellant tide no attespt viatsoaver
to demanstrate that thase claing are not barred. Appellant qig
not allege that codnsel vas ineffactive far not raiaing these
clains, and even 1f he had, o <lainm orf ineftective assistance of
counsal regarding these claing vauld have basn without aerit,

No othar claing are properly befors this court in

ror. a vr.tlt of Rakeas corpus (Dockat Wo. 2%023)., We conclude
thersfore, that aven iz ;ppcllant could ahow cause for nig
procadural defaults, he Cannet show prajudica. Mufo':-, thae
dstrict court PToperly denied Appellant’s pativion xy
procedurally barred. we dismins appeliant’s appeal in Docket Na.
1902s.12 .

Dockat No. 29027 ig an original petition for a vrit of
habeas corpus. Appallant seaks » raview by this court aop his
Judguent of cenviction apna death sentenca. Ganarally, a patition
:erauritozhabcucom-mthknughththnrun instance
in the appropriate gistrics court.  NRBAP 23; MRS 34.738.
Navertheless, in this Case Cha issves raiseq by appellant are
clearly withous marit. Thus, in erder to avoid a remand ta thae
datrict cenrt and ancther round op unnecessary litigation, we
Bave elected ta address the merits of taig patition.

) In the petition, appellant ralses four "substantive
issues:* (1) appellantese Judgment af convictian and sentance are
iavalia dus to the Practica of aystamatically sdcluding minerity
Frospective jurers rroa :rh.u.ul Juries in cagas invelving

© Ve Uer ene Stay of aexecution of appellant’s death
sentenca, vhich vas iaposed by this court’s order of Septambaer 3,
1”‘.

11
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crizinal defendants; (2} the dlaaiumtorr_culusim of alnority
Jurors rrom appsllant’g Jury ru;d-xs m_ conviction
cmtituumur invaiid; (3) appellant’sg trial ana appellaty
CounIal vere ineffactive;l3 ang (4) the jJury instruction on
Emascnabls dounte gim At appellant’g triay Vas uncenstityeienal,

.92 course, all of these claing are Frecedurally barred

pursuant te NRS 34.319 4nd the doctrine of I.n'r of the case, The
£irst three vere Talsad dafore in the Petition vhich resulteq in
the appeal Also discussed in thig ordex. The lage issua is a nev
isaue. Appellant cannot conaeivably show cauge and Frejudice for

the writ. -

Jtats, 107 Mev. 28, 306 F.2d 543 (1991). wa aphatically raject

Nebraska, =11 W.s. 1, (1991).

Vunder this headlng, appellant makes a1} of ths arguments
Tegqarding the -tzccum'-:u of coungal that vare raissd In
:bpz:uant's prlor petition ang appeal, discussed pravicusly in

ﬂ-:d.!'- N

12
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beatveean appellant and his attorneys; (3} appellant hag shawn
sufficlent cause to avercome AnY procedural default; and (4) thia

eUZt has not consistently applied such bazrs in the past.
We have revieved sach of these cahtantions, and we

conclude that they lack merit. Accordingly, we deny the patition
in Docket We. ' 23927.34

It i3 so GRogmep,lY

[] C-J.
PO . Staffen

€2: Hon. Robert J. Hiller,

Bayar, Dirsctor, Depaztuent of Prisons
E.K. Mctanisl, Warden, Ely State Prison
John Ignacio, Waxden, Mavada Staty Prisaon
Tarri Staikx Roesep
Michael PFescetta, Asxt., Fedaral Poblic Defandar
Alan Glover, Clerk
Loratta Bovaan, Clark

%e deny as moot petitlioner’s motion for a stay of sxecution
Pending our rescolutisn of thiz patiticn. we grant the stats’s
motion foar leave ta gila A Tespansa to appellant’s original
patition in this court and metfon for a stay of axecution (Dackst
Ha. 39017}, and we direct the clazk of this couxt to file tha
state’s response, vhich WVas recaived by this court en Auguat 2%,
;,"- -

13the Honorable Miriam Shearing, Justice, did not participats
in the decision of thesa cases.

13
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IN THE SUPREME COURT OF THE STATE OF NEVADA

THOMAS NEVIUS, ’ No. 29027
Patitionecz,

FILED

WARDEN, NEVADA STATE PRISON, E.X.
MCDANIEL; AND ATTORNEY GENBE&L ar Jub 17 1998
NEVADA, FRANKIE 5UE DEL PAPA,

Jylﬂtulgg& T
Respondents. nm

THOMAS NEVIUS, No. 29028

Appellant,

T+

s,
WARDEN, NEVADA STATE PRISON,
ﬁcapondcnt.

OROER DENYING REMEARING
— e e e DSiLARLING

This is a patition for rehearing of this Courk's order
of Octobar 9, 1936, diamissing Thomas Neviuz's petition for an
original writ of habeas corpus {Docker No. 29027) and his appeal
tzom an order of the districr court denying poatconviction
habeas :celisf (Docket Nao. 29023’ Nariua alsoe has moved for
lsave to present oral arqumant, and op Februazy 7, 1997, he
submitted g Supplemantal Petition foz Original wWeit af Habaas
Co:pus.

Navius maintaina that his supplemental hakeas patition
la proper because it asserts a claim shich arose only aftsr he
filed his ariginal habsas petition in Auguat 1996. HNevius doas
ROt conaider that he Submitted his supplemsntal petition afcer
this Sours had already denied his original habeas petition and
¥a3 considering his instant patition for zaheazing. NRAR
40(c) (1) provides that "no poiat may be raised for the ficat
time on Zeshearing,”™ and the state has moved us L0 transfer the

supplemantal patitiaon ko district court Puzsuant to NRAP 22,

AA002239
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Howevar, 1in the intareac of Judicial tconomy, we deny che

stata's motlon, order that the Supplemental patition {and

Exhibit No, $7 pg the habeas Petition) be ffled, and address the

merics of Nevius'sy latest claim.

Nevius claims in hig supplemeantal petition that he has
been subjected to Grusl and unusual punishment dus to the
issuances of deach warrants ind stays of axsacutlon in this case.
h.riua contands that the setate saught the deatch warranes simply
ta inflice Paychological tarture upon him and asks ehig caurt to
overturn his death santence as a conssquance. Navius doas not
argue that the length of njgs -cnntlnun.nt on  death row
constitutes cruel and unusual punishment.

We concludé that the state ip Jseking che death
Varrants and the districe Sourt in isauing them acted within
thelr statutory authaority, Sas Nrs3 176.491¢2). We also
conclude that staying an execution six days befors it could be
carried out in no vay amounts to a "mock txecution,” as Nevius
contends. We have raviewad the authoritias cited by Hevius, and
none of them stand for thae Proposition that the issuances of the
death warrants and ataya of oxgcﬁtion he sxperisnced constituted
eruel and upusyal Punishment. we conclude that this claim has
Ro marit, ‘

In his petition fop rehearing, Nevius informs this
court that his former counl‘l first referred to alleged improper
dtatements by the Prosecutor in ‘a mation fop discovery filed in
March 1336, following the filing of nls fodaral habaas petcition.
In our arders, we stated that counsel first made his accusation
At the and of g hearing in tedaral court. Thia haaring was in
Augu:t: 199s. Although we overlooked counsel's earliay
tefarence, made 3ix months bsfore the h;nring, this cveraight
wa3 not material and does nok constitute grounda for ceheazring.
NRAP 40(c) (2}. Nop haz Nevius shown thae cshearing is warranted

on any other grounds. We therefore deny his motion for leave to

- gy
[

-
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Pre3snt oral argument and his petition for rehearing,
ilfe the stay of exsacution of Hevius's death sentance,
January 7, 1997.

It is 30 QRDERED.

and we

imposed

e d.

s

s J.

Maupln d

¢c: Hon. Michaal R. Griffin, Dlagrice Judge
Hon., Frankie Sus:Osl Papa, Attornay Ganeral
Hon. Stewaret L. Ball, Piatxict Attorney
Teryi Steik Raeser
Michaal Pescetta, Assistant Fedsral Public Defeader
Lorstta Bowman, Clerk

4§
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SPRINGER, ¢.J., diasanting,

I would grans rshearing for the Tsasons stated in my
dissent in thig matter, filed June 24, 1998, There iy credible
evidence in the record to suppore Nevius' complaine that his
Prosecutor admitcted to saying, "You don'e think I wane a1} those
niggers on ®y jury do youre 1 can think of no plajiner adaission
that the Prosecutor deliberataly stacked tha jury in a manner
;:!u:' would exclude black jurers. Far thig reason, and for the
reasons stated in my dissent in Neviys V. Warden, 114 Nev. —_—

P.2d __ (adv. 0p. wo. 78, June 24, 1999), I digsenc,

T

AA002242



EXHIBIT 120

EXHIBIT 120



s Offlce

. Canon Suest
Nevuda 8970) 4717

Atlarazy G.
10N

Carson Ciry,

\DHQQM&NN

=

MMMNH c-la—-.—-l—-o—-.—o
um-—c:noﬁﬁauauwu-o

24

® Q i bossniin,

L
ey
}
FRANKIE SUE DEL PAPA
Attorey General
DOROTHY NASH HOLMES
Deputy Attomey General
Nevada Bar No. 2057
Criminal Justice Division
100 North Carson Straet
Carson City, Nevads 897014717
Telephone: (702) 637-3533
Attorney for Respondents,
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA
L
THOMAS NEVIUS, ) Case No, CV-N-96-785-HDM
.. ) (DEATH PENALTY CASE)
Petitioner, )
) RESPONSE TO NEVIUS'
™ ; OF PORIE AND AUTHORAN DM
S IN
E. K. McDANIEL, et al . ) SUPPORT OF AMENDED SECOND
) SUCCESSIVE PETITION FOR
Respondents, ; WRIT OF HABEAS CORPUS

proceedings initiated by Nevius in tha Ninth Clreuit Court of :Appeais and the Nevada Supreme Court.
This response is based upon the eatire file in this case, and the following Points and Authorities.
POINTS AND AUTHORITIES
Nevius has filed a memorandum of points and authorities and additional exhibits O through T-6.
He also filed a motion seeking permission 0 conduct discovery on his new claim § in his seconc
successive petition. (Respondents have filed a separate response to that modon.) Respondents

understood the district court’s order permitting a supplementa filing as providing the opportunity for
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

A He provides additional exhibits, allegedly in support of both his new P's and A's and h
discovery motion, however, none were generated in the litigation in the appellatz cout or the Nevac
Supreme Court (or the United States Supreme Courr, which occasioned the delay in this case. H
pr;vides a new declaration authored by a Deputy Federai Public Defender in August, 1999, to bolsts
his “mock execution/psychological torture™ claim 5. (Exh. 0). He provides a new report by
psychologist, dated June 25, 1999, apparendy prepared after an April, 1999 evaluation of Nevius, t
bolster his*claim 3. (Exh. Q) He provides oid prison mental health reparts 0 bolster his claim 5
(Exh. R). He provides copies of pleadings from 1994 in Clark County to bolster his claim 5. He
doesn’t explain why none of such exhibits were produced earliar, nor why he should be entitled tg
continue to build on his petition ad infinitum, Clearly, Nevius is *“taking another bite of the apple” in
Altempting to yet again argue the merits of his petition. More clear is the inference that Nevius used
tWa years” worth of Ninth Circuit and Nevada Supreme Court litigation (and appeals of that to the
United States Supreme Court) merely to “buy time” angd [0 postpone this matter while he acquired new
widenc;.e to offer. Respondents urge this court to reject Neviu;:’ efforts and dany him that “second bite
of the apple”, both by striking his P's and A’s and denying him use of the supplemental exhibits.
Nevius should not be permitted to manipulate the court’s order in this way, nor should he be permitted
to prolong this litigation indefinitely with additional argument and exhihits,

The oaly update Nevius did provide this court was in his beief discussion of the exhaustion of
claim 5 by the Nevada Supreme Court, found at Pp- 2-3 of his supplement. While Nevius made no

other legal gains in his twvo-years of delaying tactics as al| rehearings, reconsiderations, appeals and
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petitions for certiorari were denied by the Nevada Supreme Court, the Ninth Circuit anq the
States Supreme Court (see Third Supplemental Index of Exhibits'

procedurally barred claim (claim $ i this case), thyg exbausting the same, [y jr Order Deny
Rehearing (Exh 180), the Nevada Supreme Court noted that Nevius did 0ot properly raiss that 5
Eighth Amendment claim (which he submitted to them in his Supplemental Petition for Writ (E;

. “Nevius claims in his Supplemental petition thar be has been subjected lo
’ cruel and unusual punishment due to the issuances of death wan?mu and

' We concludethatthestateinseekingthedeathwmmsandthedim-ict
courtinismingdlemactedwithintheirstamtoryamhoﬁty. See NRS
176.491(2). We also conclude that Staying an execution six days before it
could be carried out in o Way amounts to 2 “mock execution,” as Nevius
contends. We have reviewed the authorities cited by Nevius, and none of
them stand for the proposition that the issuances of the death warrants and

It als notad thar Nevius coyld ROt supplement a petition thag had already been denied,
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ruled that the new petition 1: limited only to the claim approved. Se¢e US v, Moore, 131 F.3d 59
(1997) and US. v. Campbell, 168 F.3d 263 (1999). Respondents state that claims 1,2,3 and 5 therefor
constitute an abuse of the writ and do not qualify for review by this court pursuant to 28 U.S.C. § 2244.
Nor is Nevius authorized to assert his claim 5 based upon the ruling in Stewart v. Martinez
Villareal, 523 U.S. 1618, 118 S.Ct. 1618 (1998). That opinion only authorized 3 successive Ford v
Wainwright, 477 U.S. 399 (1986) claim of “incompetence to be sxecuted.” The United States Suprem:
Court held that a claim of “incompetence to be exscutad” could not be raised uati] the petitioner wa:
actually experiencing that level of mental incompetence and that did not occur unti] after tha
petitioner’s previous habeas petitions were litigated, therefore that could be raised later, While the
Federal Public Defender persists in interpreting Martines-Villareal ag authorizing 3 host of successive

claims that have nothing to do with “incompetance to be executed,” that was not the ruling in Martine:.

1 For a decision discussing more recent precedents and rejecting the Ninth Circuit’s reasoning regarding Cage

retroactivity, and declining to follow Vevius v, Sumner. 105 F.3d 453 {9 Cir. 1996), see Rodrigues v. Superintendent, 8.z
Stute Carrectionul Center, 139 F.3d 179 1% Cir. 1993,
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Villareal and the case cannot praperly be read to extend beyond Ford v, Wainwright claims Claj
cannot now be raised.

Unlike Nevius, Respondents will ot reiterate our arguments presented in our Answer or R,

to Traverse, but will simply updats them based upon the Passage of two years ang subseq
authorities cited by Nevius in his supplemental P*s and A’s,

disregard Ramirez. Claim 4 must be dismissed.

Nevius argued previously that AEDPA abolished procedural bars and argued that Responden
aémm that claims 1-4 wers procedurally barred must faj]. Subsequently, the Ninth Circuit Court
Appeals addressed that issue in Orriz v, Stewart, 149 F3d 923 (1998), and specifically stated th
“{Clontrary to what Ortiz argues, Chapter 154 does not in aqy way suggest that in passing AEDP,
Congress iitended to abolish pre-AEDPA procedural default law or affect its applicability with regat

| to states oot governed by Chapter 154.” Ortiz at p. 931. The United States Supreme Court also denie

certiorari on that case, toq, (119 8.Ct 1777 (1998)) 50 2gain, there is 00 potential reversal looming o1

{claim 3 in this petition).

Previously, Nevius argued that Nevius I could not be “law of the case” because he had ;
petition for rehearing and request to recall the mandate pending. The rehearing was denied and the
mandate was not recalled and hag besq set upon the record. (Exhs, 180 and 187) and certiorari has beer
denied on Nevius’ effort to get U.S. Supreme Court review, (Exhs. 132 and 184). Therefore, laxig of the

case does apply and Nevius cannot 0OW re-assect the sane “igharene conflict-ageccy claim” which har
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already been considered and tejected by the districr coyr and the Ninth Circujt Court of Ap
Claim 3 must fail.

and nothing new changes that Position. Claims | and 2 are not entitled to review or reljef,
« Finally, while referencing a barrage of additional secondary authorities to try to make the faci

of this case fit some theory of “mock execution” or “psychological torture” in claim 5, Nevius fails t
provide any persuasive Ninth Circuit or U8, Supreme Court c‘lecision that supports his claim, He als
has failed to refute Respondents’ citation 1o Woratzeck v, Stewart, 118 F.34 648 (9" Circuit 1997
wherein the Ninth Circuit saig “If Woratzeck’s death sentence does not violate the Eighth Amendmens
then neither does the scheduling of his execution.” As with the other cases cited by Respondents, o
this case, oo, certiorari was denjed (520 Us. 1173, 117 S.ce. 1443 (1997) and a rehearing was alst
denied. 520 U.S. 1260, 117 S.Ct. 2427 (1997). The Nevada Supreme Court has found that the facts in
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In the Supreme Court of the State of Nevada

WILLIAM P. CASTILLO,
Petitioner,
Vs.
E.K. McDANIEL, Warden, Ely State
Prison, CATHERINE CORTEZ MASTO,

Attorney General for Nevada,

Respondents.

No. 56176 _ _
Electronically Filed

Feb 01 2011 08:46 a.m.

Tracie K. Lindeman

APPELLANT’S APPENDIX

Appeal from Order Denying Petition for
Writ of Habeas Corpus (Post-Conviction)

Eighth Judicial District Court, Clark County
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FRANNY A. FORSMAN

Federal Public Defender

GARY A. TAYLOR

Assistant Federal Public Defender
Nevada Bar No. 11031C

411 East Bonneville Ave, Ste. 250
Las Vegas, Nevada 89101

(702) 388-6577
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APPEARANCES

FOR THE STATE: TIMOTHY O*BRIEN, ESQUIRE
BEPUTY DISTRICT ATTORNEY
01 EAST BONANZIA ROAD
LAS VEGAS, NEVADA #9101

Loda

ALSD PRESENT:

FOR THE NEVADA MR. PATRICK DONOHUE,
STATE WELFARE: SUPERVISOR S
145 PAMAMA STREET AT

HENDERSOM, NEVADA 83015

n

FOR THE DEPARTMENT OF MS. ELIZABETH ALVARADD - :
PAROLE AND PROBATION: 1111 LAS VEGAS BOULEVARD S0UTH
LAS YEGAS, HEVADA 85104

a2 R

-
-
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LAS VEGAS, NEVADA 9T0)
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-t
o

15 EAST BONNEYELLE AVEMUE

-
-

hee Lance C'aa!tcﬂmﬁm
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LAS VEGAS, NEVADA; THUNSDAY, JULY 29, 1982; 10:00 A.M. CALENDAR

L S A

THE COURT: THES IS IN THE MATTER OF WILLIAM
PATRICK CASTILLO. ARE YOU WILLIAW?
THE SUBJECT MIMOR: YEs, SIR.
THE COURT: ARE YOU JOE AND BARBARA CASTILLO?
MR, CASTILLO: YES, WE ARE,
) MRS. CASTILLO: YES.

i0 THE COURT: ELIZABETH ALVARADO FOR THE DEPARTMENT
it QF PAROLE AND PROBATION; FOR THE SYATE, MR, TIM O'BRIEN,

12 M5. ALVARADO?

i3 MS. ALVARADO: YES, $IR. THE PARENTS OF BILLY,
14 JOE AND BARBARA CASTILLO, HAVE TRIED REFEATEDLY TO OBTALN
EFFECTTVE TREATMENT FOR BILLY, WHO NAS BEEN A HABITUAL RUNMAWAY
13 AND SET FIRE TO THE FAMILY HOME WHICH BURNED DOWN. THEY MAVE
17 NOT BEEM SUCCESSFUL, AND BILLY MAS [N THE PAST ENGAGED 1N OTHER
n OESTRUCTIVE AND S1ZARRE BEMAVIORS,

LAS VEGAS. NEVADA aBIO1
&

19 IN ORDER FOR BILLY TD RECEIVE AFPROPRIATE

Feee Lance Count Reponters, Foc
18 RAST BONNEVILAE AVENUE

0 TREATMENT WHILE HE'S YOUNG, T RESPECTFULLY RECOMMEND THAT BILLY
21 BE MADE A WARD OF THE COURT AND PLACED IN THE CUSTODY OF THE
DIVISION OF MENTAL HYGIENE AND MENTAL RETARDATION AND NEVADA
STATE WELFARE DIVISION FOR APPROFRIATE PLACEMENT, AND THE

TREATHENT PLAN, T WOULO RECOMMEND BE SUSMITTED BY THE

.
n
n
% ACMINISTRATOR OF THE DEPARTMENT Of HUMAM RESQURCES WITHIN 55
2% DAYS .

z THE COURT: THANK YOU, ANYTHING, MR, DONOHMUE?
Er MR. DOMOHUE: YOUR HONOR, T THINK THE TREATMENMT
9 PLAN WOULD OBVIOUSLY BE SUBMITTED BY WHATEVER AGENCY HAS

an CUSTODY, THE ADMIN]ISTRATOR WOULD NOT BE SUBMITTING THAT.

a1 THE COURT: ALL RIGHT.

a2 MR. DOMOHUE: ON SEMALF OF THE WELFARE DIVISION,

L R ——

629-JUV0050
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Feee Lance Coust a'?dpeth; Hhne.
BL8 LABT BOHMEVILLE AVENUE

E ¥ B 438 2 BB

[
-
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»

WE FEEL BILLY'S PROBLEMS ARE SUCH THAT WE HAVE NOTHING: TO orrER -
HIM IN TERMS OF TREATMENT., IT IS PRIMARILY A MENTAL .]'_I.EALTH
PROBLEM, HONEVER - _ '

THE COURT: WELL, I WAVE ONE REPORT THAT SAYS
THAT'S NOT THE CASE FROM DR, HECTOR. 1 TMINK [T SAYS THERE'S
m ——

MR, DONOHUE: SHE'S RECOMMENDING SOME m.ﬁ‘ OF STATE
FACILITIES.

THE COURT: SHE SAYS 17'S A BEHAVIORAL PROBLEN,
A LEARNED RESPONSE, NOT A =~ THERE'S NO EVIDENCE OF PSYENOSIS
OR SEVERE EMOTIONAL PROBLEMS. THEY'RE TOTALLY BEHAVIORAL.

MR, DONGHUE: AGAIN, THAT WOULD BE MENTAL HEALTH.

THE COURT: LET ME TALK TO THE PARENTS. '

MOM, WHAT DO YOU WAMT TO TELL ME ARDUT BILLY? |

MRS, CASTILLO: WELL, YOUR HONGR, 1 FEEL AT THIS
TIME THAT | CANNOT COPE WITH MY SON [N RAISING HIM THE PROPER
WAY BECAUSE HE HAS A PROBLEM AND { DON'T KNOW HOW TO -'BE‘AI.. WITH
IT.
AND THE ONLY THING | CAN SAY, TOU €NOW, WC
SOUGHT HELP AND, YOU XNOW, WE'RE NILLING TO GO ALONG WITH
ANYBODY'S QPINION,
THE COURT: OKAY, ALL RIGHT. ANYTHING TO Abb,
MR, CASTILLO?
MR, CASTILLO: YEAH, BILLY'S BEEN WITH ME FOR
THREE YEARS. AND EVER SINCE ME CAME TO LIVE WITH ME, YOu
KNOW, HE'S HAD THIS JUST VERY DESTRUCTIVE BEHAVIOR,
THE THING ABOUT 1T, You KNOW, THE THINGS
HE DOES, HE DOES THEM BY INSTINCY, ME WAS EVALUATED BY A
PSYCHIATRIST, YOU KNOW; AND I'M HOPING TO BE ABLE 1O GET A
SECOND OPINION ON THAT,
MOSTLY SECAUSE, YOU KNOW, HIS DEMAVIOR IS
JUST SUCH THAT, YOU KNOW, ME'LL DD THINGS HE DOESN'T REALIZE.
“ha

7
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16
17

HE HAS NO 10EA OF WHAT THE -- WHEN HE BURNED THE HOUSE DOWN, .
1 ACCEPTED IT WAS ACCIDENTALLY. HE DIDN'T REALIZE THE OUTCOME,

WHAT WAS GOING TO HAPPEN. : o CT

AFTEN HE GOT PICKED UP BY THE Ponxqg,ﬁi-rubgi
HIM [N SO HE COULD LOOK AT THE WOUSE. NO REACTION, NG EMOTION
TO WHAT ME WAS SEEING, ME'D DONE [T BUT, [ MEZAN, YOU. KNOW,
HE'S LOOKING ARQUND WITH ABSOLUTELY NO —-

THE COURT: REMORSE?
MR, CASTILLO! -~ EXACTLY. WHILE THE HOUSE IS
BURNING, HE'D DEEN SOMEWHERE ELSE PLAYIHG. -

HE'D TAKEN A KNIFE, A BUCK ENIFE, A HUNTING
KNIFE OF MINE WITH HIN. AND WE'D SUPPOSEOLY AEEN GQT-IHFRE. '
LITTERING AND DAMAGED —- SLICED SOME KID'S TIRES AND-BROKE
SOMEBOOY ELSE'S SPEEDOMETER, BECAUSE LATER ON [ WAS APPROACHED
8Y THIS FARTY FOR RETMBURSEMENT OF THE DAMAGE HE'S DONE, LATER
ON LN THE COUNSE OPF THE DAY,

NOW, T DON'T CONSIDER MIM A BAD BOY. MHE'S
€0OD IN THE SENSE THAT HE TRIES AND HE MAKES AN EFFORT. BUI
TMERE'S SOMETHING 1N HIM, YOU KNOW, LIKE THERE'S Two SIDES OF
HIM, YOU KNOW, JUST UNCONTROLLABLE BEHAVIOR AND JUST SOME ~— HE
DOES THINGS BY INSTINCT LIKE 1 SAY,

HE HAS NO TDEA AT ALL OF WHAT HE OOES., HE
MAY REALIZE IT AFTERWARES, AND THEN, YoOU KNOW, I THINK THAT®S
PROBABLY WHY HE STARTED RUNNING AWAY, AFTER HE'D DONE
SOMETHING, BY RUNNING AWAY, HE REALIZED HE LIXED DOTHG THAT.
THEN [T WAS A CONTINUOUS THING. BUT ME HAS NO, YOU KHOW --
LIKE HE AEALLY DOESN'T UNDERSTAKD AT ALL WHAT HE DOES,

THE COURT: THANK YOU. APPRECLATE YOUR RESPONSE,

1'M GOING TO MAKE WILLIAM A WARD OF THE
COURT UNDER NFGLEGT ADJUDICATION. 1'M GOING TO PLACE CO-CUSTODY
IN NEYADA STATE WELFARE AND THE DEPARTHMENT OF MENTAL HYGIENE
AND MENTAL RETARDATION,

-5..
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1'M GOING TO ASK. THAT BILLY APPEAR BEFORE
YOUR JOINT COUNSEL FOR PLACEMENT AFTER THE 9S-DAY EVALUATTON
PERIOO T SEE WHERE WE'RE GOING TO PLACE HIM, WHETHER HE’S -

GOING TO BE PLACED BY NEVADA STATE WELFARE OR ANOTHENPLACEMENY .|

8Y THE STAYE. o

THE MOM AND DAD TO PAY 3105 IN THIS PROGRAM.
HAS THAT BEEN DISCUSSED WITH Your
MR,

CASTILLO: 1T HAS BEEN, YES, YOUR HONOR.

LIKE TO HAVE THE ADMINISTRATOR DF
HUMAN RESOURCES SUBMIT THIS TREATMENT PLAN T0 THE COURY WITHIM.
45 DAYS,

THE COURT:

AHO LET'S BRING 1T BACK ON ~- 1S THAT ENOUGH TIME
ALSO TO MEET WITH THE JOINT COUNSEL FOR PLACEMENT, M§., QUALLS?
MS. QUALLS:
THE COURT:
ABQUY 50 DAYS.

TES, YOUR HONOR.
LET'S PUT [T BACK ON CALENDAR IN

THE CLERK: OKAY. NOW, SHOULD WE PUT IT BN

WELFARE DAY ON TUESDAY OB THURSDAY?

THE COURT: MIGHT AS WELL PuT [T ON TUESDAY.
THE CLERK: 2157 OF SEPTEMBER.
THE COURT: THANK You,

THE BATLIFF: WILL HE REMAIN DETAINEC, YOUR

HOKOR 2
THE COURT: YES,.
MS. ALVARADO: THANK YOU, YOUR HONCR.
THE COURT: THAMK YOu,
K ®x 5 a
ATTEST: FULL, TRUE AND ACCURATE TRANSCRLIPT OF THE PROCEEDINGS.

-6-
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DEFT. IX

14 THE BIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEIVADR

IN AND FOR THE COUNTY OF CLARK "

e

-Leeennr-6Z0 - orIIyse

SITTING 1N SEPABATE SESSION AS A JUVENILE COURT

IN THE MATTER OF:

WILLIAM PATRICK CASTILLO TRANSCRIPT OF PROCEEDINGS

A _MINOR GHDER 13

BEPORE THE BONORABLE PREDRICK FISHER, CHIEF REFERES OF THE CUURT

TURSDAY, DECEMBER 7, 1982

REPORT AND DISEOQBITION

APFEARRNCES
For the State: No ohe presant
Present: PAM THOMK AND JOES SOMERS

Navada State Walfare

ERIC WANSINGER
ChS

DENNIE HINSON

CHE

JOE AND BARBARA CASTILLD
Parsnts of tha minor

WILLIAM PAYRICK CASTILLO
The minor

ﬁSSﬁESBﬁEﬁEES%ﬁﬁEE’;BHﬂS«:m-:n-éra-woa
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LAS VEGAS, NEVADA TUESDAY, DECEMBEN 7, 1982
PROCEEDINGS

BY THE COUBT: This i» Case Numbex J-26174, in.the
matter of William Patrick Castillo. wWilliam is prasent, along
with his parsnts, Jos and Parbara Castillo; Pam Thoma and Joe
Somers of Nevada State Welfare; Eric Mansingsr of C.B.5. and
Dennis Hinson of C.R.5.

Ha. Thome?

BY MS. THOME: On Bovembar 12th, 1981, Billy admitted--|
at = Ples Hearing, Billy admitted to running away.

I'm recommending that hw bw mads 5 Child In Nesd of
Sypervision. I't asking for a six-month reviaw, hoping that
this will get Billy's attention and veaiize that there ire
reparcussions for the runaway bshavior. Hu's had seven to aight
runavays from C.B.5. mince he's been placed there--mostly Erom
the schosl. It sesms that if he has constant supsrvision--100%
supervision, he dowsn't have the problem with running away. It's
whan ha's left on his own,

He has bHeen home a:n woakand visits and he was also

on a vacation with tha carents just recently. They said they
had to watch him real close. A2 long as he was watched closuly,
he wag okay. They still have ressrvaticons about--in which they
have spoken to ma about the tredtment that he is getting over
At the Casie Progran and they fesl that they don't sem any
improvemant in his bedhavior and they had talked about ssarching
fox an alternative placement for him--an out-of-stste placemant.
1 do have some information st the office on Boys Town, which T
have told them they can losk at, %o they can explore that
possibility.

2R RRISBBRERBREREELR &

Your Honor, I do balieve thers was a Court date set—-

I'm not sure what that date was, but if you set it for a six

o

month Review, I would like o have that other Court date vacatad.

B

11
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BY THE COURT: Ma'am, would you stand up, please.

Is there anything you would like to say here this
werning? ‘ ) _';
BY THE MOTHER: Yes, your Honaox.
I did tell my san--it wam in the Report, that I
d4id mention, he did Tunawsy and that he's not allowed. te come
homa sanymore. The reason for this, your Honor, is that I wam
four-and-a-~half monthe prognant and lost the baby and the stress
and Billy's conduct and h-hw_ior is just entirely too much on me
and my family and I a--ths reason why I thought C.B.S5.~-we would
like to gook other facilities becauas my son ham to have constant
supervision and at home, he can only get-~you know, he can only
get a--ws can only do that with a lot of stress--you know, it's
not a very good atmosphers becauss we hava to constantly keep an
eye oo him. It's getting--everything is just gatting so tight
now and it's just getting &0 rough that I feel he==C,B.8.4ir a good
program, but it's not good envugh for my son because he does naed
constant, constant supsrvision and I'm just--svarytime he is
tealeasad on hia own--on coming home and stuff and it's juat so
ruch to keap up with that constant supervision and I feal hw
neods it. We'rs not professionals; but he doss nesd a profussion)
halp & lot more than he's getting at C,B.S.

BY THE COURT: Ma*am, I think your view of counaalling
and what counselling can do is Teally--at least in my--what I
sen down hers {s a little bit too optimistic, The main reason
that C.2.S. has a program where children omn come home oh weekend
is because, sooner or later if thix ¥YOoung man can be worksd back
home, his future is going to be very dismal.

BY THE MOTEER: T know that, your Honor.

BY THE COURTY And I mean, what happens st home might
be more important than what's happening thare at C.B.S, And we

know that it's very tough--it’'s vary tough for everybody concerne

o —e

k1

h
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That is one of the basic parts of the program, if not, the basie

part of the whole program is that he be able to coume home on the

in the family.

BY THE MOTHER: Yes, your Homer, hot what I'm trying -
to say Ls that he don't have a home to coma 5o becauss, you kuow,
the prescure alone, with the way his bahavioral problem is on
ma and my family, is not working on ug any batter. ' You kndw,

to come to is what 1'm saying. . ) ] .

DY TBE COURT: Sir, -ll- thera smth:inq you would like
to say? ' B

BY THE FPATHER: Yeo, #ir.

Okay, whit uy wife was trying to say was, it's not our
.opini.un that C.B.S. is not really the placs for him. We have
got together with the housaparents that ace right now in chargs
of his supervision and we hava all aqreed, you know, CBS has a
lot to offer for cextain kids, but not for Billy. BRilly's at the
age=-okay, ha knows the whole system about CBE and he makes a
mockery out of it. Okay, he knows that if he has a bad week, all
he has to do is spend onam day bullding up pointa--he's on the
point system. Ha knows he'll ba yight cut of it. EHe's got

at the other end. Ukay, CBS is graat--we have no complaints as
far as everything that has been done--what they've trisd to do
for Billy. But for his case--it's rsally asdvanced., Ha's very
smart; but, he's smart in the wrong ways. His history goes back
to when he was sia-years-old. He's baen with me sinve he was
Six-yearx~old and instead of progress, I've cnly sesn him become
wore {garbled) as he goss alony., Now the burning of tha house
wak an accidental thing because he wanted to play with gas--

wanted toc sew what would happen. The cutcoms, unfortunacely,

e

veekends and try to resolve soms of the things that are happening|- -

#e'cy not stable snough to have him homs, Ke won't heve & homs’ |

sverything pinned down to 8 7. Ha knows thare ars no consaquencsp

029-JUV0086
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he burned the house down. I don't blame him for that, b»t a=r
well, it is his fault in & way, you know. If he hadn’t bosn’
playing with the gas, it would have never happened, - But. these
are tha kind of things that he does. Okay, he finds it very

difficult to differentiate from right and wronge«things that he's

supposy to do and things that he's not suppose to do. He's got
this thing about him that he needs constant supervision and it's
the kind of supervision whers, you know, it makas it very hard
tor us to give him and the same time CBS cannot provide that
for him at vhis point. It's not that kind of a placs.

At one point, I had him on house arvest for one month,
House arrest, I mean, you know Lif we were for some resson we
felt sopething coming on, I got a lock on his door. I had his
shoos out of his room; Y had his clothes cut of his room. He
was just coming out of thak.

Now Billy can go for two months--he can go for one~
sonth, two-montha whara ha's perfect. All of a suddan he feels
lika he's golng to take off and consequences a--you know, don't
mean nothing ¢o him. Ha's bean threatened many a times and that
hasn't done any good.

AY THE COURT: Okay, thank you., sic.

¥r. Mansinger, is thars anything you would like to say?

BY MR. MANSINGER: I would just add--the program has
bean sffective, only inasmuch aw we have been in direct contagt
with Biil. In that instance, his running has diminished. 1It's
baen, a=-I don't know the exact time, but I would gusas, maybe,
4 month-and-a-half, It's bean saven weeks since hiz last run,
s thers has been some effect thers. Byt I also question Bill's
change-cf-heart as to whather or not this will oecur.

My wife and I will be leaving the progras after three
weeks, Sho represented a change in Bill's lifa and I would be

cautious a8 to the now tsaching parents coming in and whether or

not Bill's behavior will resuma.

14

029-JUV0089

AA002009



B E B e @ 9 o oo & & 14

K

peBBNNL-638 - O11T195¢

SE R EB&

g s RERERREBERRBE R

e

BY THE COURT: Mr. Hinson, ie there anything you'd
like to say this morning?

BY MR. HINSON: No, your Homor.

BY THE COURT: Do you have an Order?

BY N5. THOME: Yea, I do.

8Y THE COURT: Thank you.

Bill, is thare aaything you would like to say this
morning?

BY THE MINOR: No, your Honor.

BY THE COURT: wWhat do you think all this legal
process is about--whers do you think it's leading?

BY THE MINOR: Mostly in to trouble. When I got
bigger, it's not going to be eanier.

BY THE COURT: You arw not really going to get much
bigger befors ths axe falls on you, young man.

Tou Khow, you are intc the system right now to che
extent whers if you come back to this Couvt, we can send you up
to Bpring Mountain or Elke., I don’'t like to send nine-year-olds
up to Spring Mcuntain Youth Camp, but I might not have moch of a
choiee in your case.

¥Why do you think we don't like o send kids up o
Spring Mountain--especially, young kids?

BY THE MINOR: They can get hurt up thare.

BY THE COURT: They can get hurt and a lot of bad
things can happen to them. We have to lock them up, take them
away from their psrants. All those things are bad. The worse
thing ahout 1t is that we know they won't have much of & future--
their chances of a good futurs ars less and that iy what this is
all about.

Wa have you in CBS, trying to work things ount with your
parents. Doesn't mean anything to you though, does it--you are

just going to run away--if you get the fesling to run away.

.
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BY THE MINOR: I haven't run away in a long time
becouse my mama told ma somathing--that I want to be able to go
home again.

BY THE COURT: Why 4o they have =0 watch you avery
minute when you go home on weskends?

BY TEZ MINOR:; S0 I don't do anything wrong.

BY THE COURT: Why can't they trast you?

BY THE MINGR: Becauss I ran away. They're not really
W~-going ta know what is going o happen next.

BY THE COURT: How, William, you think you are golng
to get into trouble when you get oldsr--whaen you get biqger, you
are in trouble right now, and if we have to take you and lock
you up at Spring Mountain Youth Camp so thet we can wateh you
evaryday and make Sure that you go to school, then I guess that
we'll do that. You are really not going to give us moch of a
cheice if you don't get your act togethar ners real scon. Yoo
belong at homa. The sconer you figure that out, the, the better
iLt's going to ba for you.

Is thare anything slse that you want to say this
morning?

BY THE MINOR: No.

BY THE COUR?: THE ORDER WILL BE that Williem will
Yenain a Ward of the Juvenila Court with co-custody to Mevada
State Walfare and to the Departpent of Fumsn Rasocurces, Division
of Mental Health—-or Mental Byglena and Mental Retardation.

HE IS ADJUDICATED A CHILD IN NERD OF SUPERVIZION and
placed on Formal Supezvision until May the 7th, 1943.

IT I8 PURTAER ORDERED that his parents are to pay the
sum oF 3105.00 per month for his care.

We'll set this matter for a Formal Review on the Tth
day of June,

16
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i : 1 BY THE FATHER: Your Ronot, I was wondsring--a--if we
;. 2 |j could reviaw that--or 1f a--who I could contagt .lhm‘:t the 'l
L .'s $105.00 a month. Thinge have gotten really bad with my job and
S' , 4]] they've got me on part-time .'ri.g'ht now. And because of t.!lu- =
z B [} burning of the house, nothing has bean sectled yat with the ~
E © 8]} insurance. Thia could drag on for another year--—year-and~-a-haif.
g "0 I have to replace a lot of tha things to move into the houss and
R - " Bl it's luwft na in 4 very financial a--situation, and I was
" gt wonderings a--you know, a--
1 BY THE COURT: Are you working right now?
1 BY THE PATHER: Yes, I am.
12 BY THE COURT: Where Jdo you work?
13 BY TEE FATHER: I work for thes Dgaert Inn.
14 BY THE COURT: What do you do ther?
15 DY TEE FATHER: I'm a Eloorman there.
18 BY THE COURT: I think I'l1l maka that Ordar--if the

I7 il things with tha housa isn't resclved, then 1'll go ahead and

18| put it back on Calendar in the next month or twe, But &--the

19| problem is, it costs the Court $1,400.00 a wonth--something like
20 )| that, I would imagine--twelve~ to fourteen-hundred a wonth to

21 || d¢ avexrything and a--it's a drop-in-the-buckat--

BY THE FATHER: Well. if we could do--no, if we could
leave it on record, whan the settlement takes placea, you Xnow,
I would be happy to pay any back a--

BY THE COURT: Well, 1f you ars going to get behind
a couple of months, we're not going to come and executs any
of your wages or anyvthing like that--we understand that, so there
wiil be no proklem catching it up.

Okay, that will be all here this morning.

E 88 RYBERERE

#
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ATTEST: This is & full, true and’ accurate trassoript - [
of the procssdings. o -
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Case No. J26172

Deparomant No. AV WA?JM

AND FOR THE COUNTY

IN THE EIGHTH JUDIC!&L DISTRICT COLIIIT OF THE STATE OF NEVADA
SITTING lil SEPARATE SESSION A& A NVENILE COURT

| In the Matter of:

WILLEAM PATRICK CASTILLO SITL LA
DOM:  12/28/72
AGE: TEN YEARS Surugry 25, 1093

# minor.

REASON FOR HEARING: WILLIAM PATRICK CASTILLO admitted to the alegaticns
in Petition #3 on Jamuary 10, 1933, chavging him with first degrae
arson. On the same day, he furthar admitted to Petition #4 of the same

LENGTH OF GEVATNMENT: On Januery 1. 1963, WILLIAM was booked into
Datention at Juvenile Court Sarvices, and has remained there cince

{sew Exhibit D). This was after NILLIAM and another boy ran sway from
Children's Sehavioral Servicas (CRS). Both boys were picked up by the

| authorities and booksd after an investigation proved they were responsible
for setting several firas in Circus Clircus Hotel and Casino, and 2
separate fire at the 0r Chinese vestaurant. WILLIAM'S attitude has been
one of nonchalance, seewingly uncaring about his detatrment or the
sariousness of the charges. He sesmy to be more concerned with imprassing
his peers in Detention with possible comitment to EVko ar Spring Mountsin
Youth Camp. He Teels it would be a 1ot of fun to be thers, Example G

of the Dispositional Court Report dated July 29, V982, gives a history

of WILLIAM'S involvement with the Juvenila Court Services. In addition,
WILLEAM turned hieself into Detention on October 20, 1382, after ancther

cherge and Petition #5, charging him with runmway (seg Exhibits A, B and G).

19
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runiway from the Mansager spartment at CBS. On December 7, 1082,
WILLIAM becane & Child in Need of Supervigion as a rasult of this charge.
POLICE REPORT: (Ses Exhibit £). In addition, a detailed raport was
made by the Clark County Fire Departoent on the ¢ircumstances of the

firas. Flease be aware in the Firs Deparimant report of the serSousness
- of the fire satting and the praplanning which took place in the setting
of these fires (5eq Exhidit 7).

SCHOOL REPORT: A recent school report wes included 23 Exhibit A in tha
Bispasittonat Court Report dated Oucember 7, 1982,

BSYCHOLOGICAL REPORY: A psychological report was Included as Exhibits
Fand & fn the Disposftional Court Report dated duly 29, 1982, In
addition, 2 neurclogical report was dane by Or. Kirby Reed on January
14, 1983 (sae Exhibit 63,

FANILY COMPOSITION AND CHARACTERISTICS: Mo significant changes from the
Dispositional Court Report dated December 7. 1382,

PREYIOUS SERVICES: (See Exhibit H).

Report dated Decowber 7. 1962,

PEERS: See Ofsposftional Court Report dated December 7, 1982,

SONCLUSIONS AND RECOMMENEATIONS: On January 20. 1983, the Youth

Services Panel mat, divcussed WILLIAM CASTILLO and recoomsnded he be

placed in the Adolescemt Gnit at Childven's Behavioral Services.
THEREFORE, [T IS RESPECTFULLY RECOMMENDED that WILLIAN PATRICK

CASTILLD remiin a Ward of the Juvenile Court and placed T the co-custody

of Nevads State Welfare Division and the adminfstrator of the

Depariment of Hunsn Resources, Divisfon of Mental Hygiene and Mental

Retardation.

IT }S FURTHER RECOMMENDED that WILLLAM PATRICK CASTILLO be placed in
the Adolescent Unit at Children's Behavioral Services.
i

INOIVIDUAL'S AYTITUDE: Mo significant changes from the Dispositiomal Court

029-JUV0096
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IT 18 FURTHER RECOMMENDED that WILLIAM PATRICK CASTILLO be
adjudicatad a Delinquent Child and placed on Formal Protation for
a period of six months.

1T I5 FURTHER RECOMMENDED that Mr. and Mrs. Castillo continue
to pay $195 per manth in chidd support.

IT 1§ FURTHER RECOMMENDED that this matter be brought back for
Formal Review fn $1% months.

Respattfully submitted,
Vincant F. Fallon

Mstrict 0ffice Manager IV
Nevada Stata MWelfare Division

By:; ;.,_;' m&l },‘]MA—A—

Patrick Donohus, Supervisor

I
By: 43594, gﬁ
amgla Thome, [) g

Submitted by:

3. BRIAN WcKAY
Attarney Genaral
State of Nevads

A~
By: .
puly i hed
Caunse) to Welfare Division
700 Belross Strest
Les Vegas. Mevsda 89158
11t
1it
144!
it
14
I
Lt
1
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J-26174
pEPT. XVI

IN THE MATTER OF:

WILLIAM P. CASTILIO
A MTNOR UNDER 11 years

FILED

IN THR EICETH JUDICTAL DISTRICT COUNT OF THE STAYE OF NEVADA
IN AND FOR THE COUNTY OF CLARX
SITTING IN SEPARATE SESSION AS A JUVENILRZ COURT

FRAVACRIPYT OF PROCERDINGS

" — - —

BEPONE THE HOMCRABLE FREDRICK FISHER, CHIEF REFEREE OF TEE COURT

TUESDAY, JANUARY 25, 1983

APPEARANCES
For the State:

Alse Prasent:

REPURT AND DISPOSIION -

DAN ROLLINGEWORTH
Dapty District Attormey

DENNIS HINSOW
CBg

PAM THOME
Revada Stats Walfare

JOE AND BARBARA CASTILLO
Parants of the minor

WILLIAM PATRICK CASTILLO
The nincrx

22

029-JUV0117

AA002017



S

. 1
3
.3
g
s
6
|
-]
Cy
1p
a2
18
"
15
16
7
18
19
20
21
2
23
%
28
28
27
28
29
30
at
82

TAS VEGAS, NEVADA TUESDAY, JANUARY 25,1983
PROCEEDINGS )

BY THE COURT: This is the time set-for thaReport and’

Disposition in Casa Number J-26174, in the matter of ig_ihin

fatrick Castilio. .Lat the zstord show that Patrick -ig. present, .

along with his parents, Mr. and urs. Castilléy Pam !l.‘hﬁ-uju;-hf
Revada State Welfara; Dsnnis Binson from C.B.5, and Dan
Bollingsworth of the Attorney écn;:al‘s‘ éfiice; N
Ms. Thome?

BY MB. YTHOME: Your Honor, om Janvary 1oth, Billy pled

guilty to the allegations in Patitions threa, four and five.

Thres and four were Eirst-dagree scson and five was TUDAWAY .

January lst, he'd been hooked :Lntn Datantion after
Satting soma fires--several fires at Circus Clrocus Casio and
another fire over at the Oz Chiness restanrsst--he and another
boy.

The board-~-the Youth Services Board did nmawt last
Thursday morning and their recommendation was that Billy be
placed over at Childran's pehavioral Services, in the Youth
Hospltal. The reason being that they falt that that was the only
sacure unit in the State of Mavada.

BY THE DCOURT: Do they file any kind of writtan report
or any kind of reasons.

BY MG, THOME: No, they didn't. This was--Dennis was
in the meeting alsa, Thera was no written report filed. That
was the recommendation given to ma from them,

80 I'm recommending that Billy he placed over at
Childraen's Behavioral Sarvices in the Adolescence Securs Unit
and that he remain a ward of Juvanile Court in the co-custedy of
Kevada ftate Welfare and the Department of Human Resources. That
he be placed in the adolascent unit of the hosplital at CBS, That

he be adjudicated a Dalinguent Child and placed on Probation for
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- t#rms of tha Probation. I'm getting those typed up at the ﬁfﬂce

tix months--Formal Probation for six montha. I den't have the
and will get them signed and sent through later. And lllo, thae!
tha Castillos continue tu Pay the %$105.00 & month chim -uppoz't .
and that we bring this Mk for Review in aix nnnth-.

BY THA COURT: Mr. Hinson, do you agrae with the
racmdaticm of the Report?

BY MR. HINSON: Yas, your Honor. 1 concur with Ms.
Thome's repart. Since ahe mentionsd that I'm & membér of the
Youth Sarvice's Panel, wa icoked at the allegationa and charges
and felt that they ware severs, and we feil that Billy is a
clear and pruaent dangesr to the community. As such, ';te 1onl:'Od '
at such aress as Sprisg Mounui}x} or E1ko and felt f.nen not
secure and would not meat his jrmediate nesds. It's our fselings
and impressions thet a minimum of gix months in a locked hospital
gatting, that we may provide him with soms additional aarvicea=«
testing, and we feel that's the begt for the community at this
tima.

BY THE COURT: Thank you. Mr. and Mrs. Castille, or
Mra. Castillo, is thera anything you would 11!& to s&y hers today

BY M5. CASTILIO: No, your Honor.

BY THE COURT: Do you agree with the recommendation of
having this young man go to CBS Adolescent Unit?

BY THE MOTHER: (Shakes head, affirmatively)

BY THE COURT: Is your hushand also in agreemsnt with
that?

BY TEE MOTHER: Yes, mir, but I don't know if he haa
Anything €o say about that.

BY THE COURT: Well, we'll wait for him o come back.

William, is thare anything you want to say hers today?

BY THE MINOR: No, your Honor.

BY TUE COURT: Understand you'd rather go up to Spring

029-JUVO119
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Mountain or to Blko, is that right? : } | -
BY THE MINOR: Huh-uh.

BY THE COURT: Well, you've been saying things like

!

that over in Detantion. Think you sre a big man to go out and . E
commit Arson, is that it? i

BY THE MINCE: _Hu.

BY THE COUBT: How hard is it to light a matoh?

BY THE MINOR: WNot hard at all. ’ A

BY THE COURT: Is. there any_thirig you want to say her-
this morning? C

BY THE MINOR: No,

BY THE COURT: Mr. Castillo, are you in agrsement with
the tecommandation of having William g back to the cas program?

BY THE FATEER: Well, the naw program, yes; not the

EE BB EE G waeinses o m

old cne. My main concern as I mentionsd to them both is that

b
-]

somehow in his mind--I mean he looks up to the kids in Detention
and his--in his mind, he has this picture painted about Elko
and Spring Hountain, that it's a nice place to go. And wmy only
TOnCaIn was, you know, that he was in a place whers he wonld. ba
restricted from doing any of these other things bhecause in ny
mind, you know, if ha has any chance--he wants to go to thase
places so bad, there's the chance now that he might continue

doing the things. What I understand, it's a very locked-unit,
80 basically on that, yss, I agres li0-percaent.

BY THE COURT: Okay. thank you.

William, I don't know-~you probably dcn't realize that
You are vary lucky as to what'as happening here. You know, we

know what happens to kids who go to Spring Mountain and Elko

———

and T can tall you this, usvally, their futuras are vary dismal

and that's why averybody is trying sc hard to avoid sending you

B8 RESEREBEREBRE & a

to Spring Mountain or Blko. Certainly we can do that bassd on

5]

these chargesa. We could send you up there and just lock you up.

.

25
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We'd much rather have you work out your problems hers at CBS, -~

don't know what you think the big deal is about going up to ond
avoid sending kids thare. You'd batier taju'_ advantage of tb,-
opportunity you have hare.

Ward of tha Juvenile Court, placed in the co-sustody: of ‘Nevada
State Welfare and the Department of Human -Ruuuz‘cu, B.ivi-ion of
Mental Hygiene and Hatardation. He will ba placed in the
Adolescent Unit at CBS.

IT IS FURTHER ORDERED that William be adjudicated a
. pelinguent Ghild and he iz to be plsced on Pormal Probation for
a paxiod of six months.

The parents are io coptinue 0 pay the sus of $105.00
par month.

Wa will set this matiter for Review six months from
today. And it will be on the 26th of July, at the hour of 9:00.

BY MR. BINSON: Excuse me, your Honor, may I have
permisaion to transport Billy this morning?

BY THE COURT: Yes. Billy will be released to Nz.
Hinson for trensportation to CRS.

* W W N W

ATTEST: This is & full, trus and accurate transcript
of the proceedings.,

J
Elactronic Racorder/Transcriber

_¥e koow if you can, your futurs will be a lot hriqhtur..'- Now I

of those institutions, but frankiy, we do everything we can LI

THE ORDER WILL BE THAT William Castillo is o Temain

029-JUVO0121
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FAMILY COURT
OF ST. LOUIS COUNTY
501 South Brentwood Boulevard
Clayton, Missouri 63105
(314) 6154400
TTY: (314)615-0618

1I4SY 3R

August 8, 2005

&
La
B
1
(3]
D
(o)
(o]
oD
—
o
v

Mr. John Aliseo

Law Offices of the Federal Public Defender
330 S. Third Street -~ Suile 700

Las Vegas, Nevada 85101

RE: William P. Castillo AKA William P. Thorpe
St. Louis County Police Depariment Reports: #85-0137481, 85-0137452 & 85-0195322

Dear Mr. Aliseo: .

. In response to your recent request, we hava enclosed copies of the aforementioned police
% ' reports.
Sincerely,

William R. Seely
Court Administrator

fml

Enclosure

£
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DATE:  08/08/05 PAGE 1
TIME:  16:04
Requested By : RECORDS

SAINT LOUIS COUNTY POLICE DEPARTMENT

INVESTIGATIVE REPORT
UCR CODE COMPLAINT NUMBER 35-0137452
ENTEREDBY (334 REPORT DATE  06/04/B5 REPORT TIME  21:49 REVIEWED BY
CALLDATE 04704735 RECDTIME  21:22 DISPTIME  21:22 ARMVED TIME 27:32
POLICEUNIT  2j08 <COGIS j201 PCIDIST @] SECTOR I NATURE BURGLARY
RESPOND LOCATION 3818 JUSTICE RD UNI APT/SUITERM
CITY  SAINT LOUIS COUNTY
CALLER'SNAME  ARCHAMBAULT AC PHONE 831-2254
ADDR
REPORTING OFFICER 1132-DAY DEPT  FIRST PRECINCT

REPORTING JURIS SAINT LOUIS COUNTY

REPORTING FOR JURIS SAINT LOUIS COUNTY

CASESTATUS ACTIVE CALL RECEIVED RADIO
OFFENSE/FACTS BURGLARY & LARCENY UNDER 150

PREMISE GARAGE - ATTACHED

OCCURED FROM DAY TUE  DATE 060435 TIME  20:00
TO DAY TUE  DATE 06043S TIME  20:30
OCCUREDLOCATION 3418 JUSTICE RD UNI APT/SUITE/RM
CITY  SAINT LOUIS COUNTY APT/SUB/BUS  SACRED COURE

ENTRY POINT  DOOR GARAGE EXITPOINT  DOOR GARAGE
ENTRY VISIBLETOPATROL? ¥ ENTRY METHOD  OPEN DOOR/WINDOW
TOOLUSED  UNKNOWN WEAPON/OBJECT USED .
OTHER AGENCY

AA002024
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COMPLAINT NUMBER 85-0137452 PAGE
VICTIM FERSON INFORMATION
<2
£ NAME  LAST ARCHAMBAULT SURNAME FIRST CHARLES MIDDLE P
o BUSINESS ~ ADDR 11133 DUNN APT/SUITERM
o CiTY  ST. LOUIS STATE MO PP
o HOME ADDR 3818 JUSTKCE APTISUITERM
o CITY  ST. LOUIS STATE MO  ZIP
o BUSINESS AC 314 PHONE j355-2300 EXT CONTACT NAME
p=t HOME AC 314 PHONE $31-225¢ EXT CONTACT NAME
~  RACE WHITE SEX  MALE DOB  02001/50 AGE 35
e  PERSONCODE  UNKNOWN MARITAL STATUS ~ MARRIED
~ SN 000-06-0000 BIRTHPLACE  STLOUIS RESIDENT STATUS
OCCUPATION  TRUCK DRIVER
VICTIM PROSECUTE? Y VICTIM [NJURED? N DOMESTIC ABUSE? ¥
EMOTION COMMENT
WITNESS INFORMATION
WITHESS ROLES:
REPORTING PARTY OWNER
PERSON DISCOVERING
NAME LAST SEE VICTIM #1 SURNAME FIRST MIDDLE
HOME ADDR APT/SUITERM
CITY S§T. LOUIS STATE MO ZIF &
%,  HOME AC PHONE EXT CONTACT NAME
%ﬁ,‘ RACE SEX DOB AGE
OCCUPATION RESIDENT STATUS
INSURANCE INFORMATION
INSURANCE COMPANY PRUDENTIAL
AGENTSNAME  ERNIE JOHNSON
BUSINESS ADDR N HWY 67 APT/SUITERM
CITY ST LOUIS STATE MO P
BUSINESS AC 00 PHONE  000-0008
PROPERTY INFORMATION
PROPERTY CODE  MISCELLANEOUS
PROPERTY ROLE
QUANTITY / DESCRIPTION BICYCLE
SERIAL NUMBER BRAND COLUMBIA
MODEL PROPERTY VALUE 7500 RECOVERED VALUE
OPERATION IDENT USED? N OPERATION
ADDITIONAL INFO
e e - BOYSVEL FRAME & SEATBLE TIRES/MEY. . - o ocoriie i i s vcrs et oot v v ssspinre ot o e s e 2o
TOTAL:
RECOVERED TCGTAL:

AA002025
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WAS ANY EVIDENCE SEIZED? N NARRATIVE? ¥

. ﬁ::_
e 4
>
':_'3 COMPLAINT NUMBER  85-0137452 . PAGE 3
—
r-—f .
%’
i NARRATIVE INFORMATION
G') NEIGHBORHOOD CANVASSEDY? N
oot SEND A TELETYPE? N
@ COMPUTER MESSAGE/TELETYPE
o) REFERENCE ¥ ENTER BY
&
wa
Ca

Upon arrival, I contacted the victim who stated that his wife

had left the residence at 8:00 pm to go to the store, When

she retumned at 8:30 pm she found one bike laying in the middle
of the garage floor, but a second bike had been removed from the

garage.

It should be noted the overhead garage door was left open during
this 30 minute pericd; however, nothing else was removed from the
garage.

Nothing further at this time. ' .

~ Relative to a Burglary 2nd and Stealing reported at #3818
Justice,
I have the following to submit.

Officer Terry Day, DSN 1132, recovered the aforementioned bicycle
(Columbia) at #951 Justice. There were no witnesses. Relative to
this Incident was a Burglary also reported at #961 Justice. For -
further information see report number 85-137481.

Two Juvenile suspects were taken into custody, and

William Thorpe. Both juveniles were apprehended while riding the

bicycles across the parking lot at #169 Flower Valley. The juvenil .
es

were apprehended by Officer Day, DSN 1132, and Officer Carroll, DSN

2165,

Both juveniles were held at the Precinct Station, at which time the
subject stated that they had taken several bicydes off of
Justice and left two others.

C ~ YBwas released into the custody of her parent, SN

AA002026
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COMPLAINT NUMBER 850137452

F-11 Form was filled out. Thorpe's guardian, Vida Thorpe, was con-
tacted, at which time she stated that the juvenile should be taken
to Juvenile Detention. An F-11 Form was filled

out and the juvenile

was transported to Juventle Detention by Officer Carroll, DSN 2165.

Nothing further.

The bike stolen at 3818 Justice was located at 961 Justice.
It should be noted, at 961 Justice 2 other bikes were stolen.

For further details see report #85-137481.

Supplemental to a report of a Burglary 2nd at 3818 Justice Road, 1
have the following to submit. Victim Archambault found at his
residence 1 child's dirt bike, Racing Pro brand, 20", with a serial
#6544113. Ar

chambault brought the bicycle to the precinct station.

Owner is unknown at this time. The bicycle was not listed as stolen,
per an NCIC inquiry.

Evidence was properly marked and will be sent to Property Control.
Nothing further to report at this time.

'.--'--'-

PAGE
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g";, DATE: 08/08/05 PAGE |
- TIME:  16:04

[

Requested By : RECORDS
SAINT LOUIS COUNTY POLICE DEPARTMENT

= SUPPLEMENT REPORT #1

.

PN COMPLAINT NUMBER 85-0137452
]

o ENTERED BY 2239 REPORT DATE 06/05/85 REPORTTIME (5:123 REVIEWED BY

@ REPORTING OFFICER 2165-CARROLL DEPT FiRST PRECINCT

g RECLASSIFY INCIDENT? ¥ RECLASS DESCRIPTION  CLEARED BY ARREST

& OTHER AGENCY

[¥a]

[ ]
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COMPLAINT NUMBER  85-0137452 PAGE 2
SUSPECT INFORMATION
SUSPECTROLE:  ARRESTED-BOOXED AT POLICE STATION
CHARGES:
BURGLARY IND STEALING UNDER 150
CAUTION CODES:
NAME  LAST oy SURNAME  FIRST P MIDDLE M
ALIAS SSN 000-00-0000
MARITAL STATUS RESIDENT STATUS
RACE WHITE HAIR BROWN HOW WORN
SEX FEMALE EYES BROWN WGT 115 HGT FT § IN 2+
PHYSICAL
CLOTHING
SCARS/MARKS/TATTOOS
DOB Q172 AGE 11 PERSON CODE  JUVENILE
BIRTH PLACE
EMPLOYED? N PRESENT/LAST EMPLOYER
OCCUPATION
HOME ADDR ? APTISUITERM
CITY ST.LOUIS STATE MO zZIp
HOME AC 314 PHONE 237.9477 CONTACT NAME
SUSPECT ARRESTED? ¥ MIRANDA GIVENT N SEND TELETYPE? N
APPLY FOR WARRANTS? N SUSPECTRELEASED? N SUSPECTINJURED? N .
EMOTION COMMENT

SUSPECTROLE:  ARRESTED-BOOKED AT POLICE STATION

CHARGES:
BURGLARY IND STEALING UNDER 150
CAUTION CODES:
NAME  LAST THORPE SURNAME FIRST WILLIAM MIDOLE »
ALIAS SSN  006-00-0000
MARITAL STATUS RESIDENT STATUS
RACE WHITE HAIR  BROWN HOW WORN
SEX MALE EVES XROWN WGT 5 HGT FT § R § +-
PHYSICAL
CLOTHING
SCARS/MARKS/TATTOOS .
DOB  1228/72 AGE 12 PERSON CODE  JUVENILE
BIRTH PLACE
EMPLOYED? N PRESENT/LAST EMPLOYER
OCCUPATION
HOME ADDR 20 CHARLOTT APT/SUITE/RM
CITY ST, LOUIS STATE MO 2P
HOME AC  IM PHONE  §18-1316 CONTACT NAME
SUSPECT ARRESTED? ¥ -  MIRANDAGIVEN? N SEND TELETYPE? N
APPLY FOR WARRANTS? N SUSPECTRELEASED? N SUSPECT INJURED? NV
EMOTION COMMENT
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COMPLAINT NUMBER 85-0137452 FAGE 3

PROPERTY INFORMATION

PROPERTY CODE MISCELLANEOUS

PROPERTY ROLE
QUANTITY DESCRIPTION BICYCLE
SERIAL NUMBER BRAND COLUMBIA
MODEL ) PROPERTY VALUE 0.01 RECOVERED VALUE 7%.00
OPERATION IDENTUSED? N OPERATION
ADDITIONAL INFO
BOY'S/YELLOW FRAME/BLACK SEAT/RECOYERED OTAL
AL:
RECOVERED TOTAL:
NARRATIVE INFORMATION
NEIGHBORHOOD CANVASSED? N
SEND A TELETYFE? N
COMPUTER MESSAGE/TELETYPE
REFERENCE ¥ ENTER BY
WAS ANY EVIDENCE SEIZED? | 4 NARRATIVE? ¥ .
Relative to a Burglary 2nd and Stealing reported at #3818 Justice,
I have the following to submit.
Officer Terry Day, DSN 1132, recovered the aforementioned bicycle
(Columbia) at #951 Justice. There were no witnesses. Relative to
this incident was a Burglary also reported at #961 Justice. For
further information see report number 85-137481.
Two Juvenile suspects were taken Into custody, and
William Thorpe. Both juveniles were apprehended while nding the
bicycies
across the parking iot at #169 Flower Valiey. The juvenlles .
were apprehended by Officer Day, DSN 1132, and Officer Carroll, DSN
2165.
Both juveniles were held at the Precinct Station, at which time the
ubject stated that they had taken several bicycles off of
Justice and left two others.
‘Yates was released-into-the-custody-of her-parent; T e s e
F-11 Form was filled out. Thorpe's guardian, Vida Thorpe, was con-
8
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COMPLAINT NUMBER 35-0137452 PAGE 4

1
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b
1
-
—
e

tacted, at which time she stated that the juveniie shou

id be taken

to Juvenile Detention. An F-11 Form was filled out and the juvenile
was transported to Juvenile Detention by Officer Carroli, DSN 2165.

Nothing further.

The bike stolen at 3818 Justice was located at 961 Justice.

€61000CG-VIPD

It should be noted, at 961 Justice 2 other bikes were stolen.
For further details see report #85-137481.
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DATE. 08/08/05 PAGE !
TIME: 16:04
Requested By : RECORDS

SAINT LOUIS COUNTY POLICE DEPARTMENT
SUPPLEMENT REPORT #3

COMPLAINT NUMBER 850137452

ENTEREDBY I1IM REPORTDATE 040685 REPORTTIME  O4:38 REVIEWED BY
REPORTING OFFICER 2185-CARROLL DEPT  FIRST PRECINCT
RECLASSIFY INCIDENT? ¥ RECLASS DESCRIPTION
OTHER AGENCY
NARRATIVE INFORMATION
NEIGHBORHOOD CANVASSED? N
SEND A TELETYPE? N .
COMPUTER MESSAGE/TELETYPE
REFERENCE # ENTER BY

WAS ANY EVIDENCE SEIZED? Y NARRATIVE? ¥

Supplerhental to a report of a Burglary 2nd at 3818 Justice Road, 1
have the following to submit. Victim Archambault found at his
residence 1 child's dirt bike, Racing Pro brand, 20", with a serial
#6544113. Archambauit brought the bicycle to the precinct station. -
Owner is unknown at this time. The bicyde was not listed as stolen,
per an NCIC inquiry.

Evidence was properly marked and will be sent to Property Control.
Nothing further to report at this time. .

10
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DATE: 08/08/05 PAGE !
TIME:  16:03
Requested By : RECORDS

SAINT LOUIS COUNTY POLICE DEPARTMENT

INVESTIGATIVE REPORT
UCR CODE COMPLAINT NUMBER 35-0137431
ENTERED BY  [834 REPORTDATE (0670485 REPORT TIME  22:17 REVIEWED BY
CALLDATE  06/04/85 RECDTIME  21:57 DISP TIME  21:57 ARRIVED TIME  21:57
POLICEUNIT 2J08 COGIS J20! PCI/DIST 91 SECTOR J NATURE LARCENY
RESPOND LOCATION 961 JUSTICE CT UNI AFT/SUITE/RM
CITY  SAINT LOUIS COUNTY
CALLER'S NAME ~ MCDERMOTT AC PHONE 231.7995
ADDR
REPORTING OFFICER 1132-DAY DEPT  FIRST PRECINCT

REPORTING RURIS SAINT LOUIS COUNTY

REPORTING FOR JURIS SAINT LOUIS COUNTY

CASE STATUS ACTIVE CALL RECEIVED RADIO
OFFENSETFACTS BURGLARY & LARCENY OVER 150

PREMISE GARAGE - ATTACHED

OCCURED FROM DAY TUE  DATE 06704735 TIME 21:30

O DAY TUE  DATE 0604735 TIME 22:00

OCCURED LOCATION 961 JUSTICE CT UNI APTISUITERM
CITY SAINT LOUIS COUNTY APT/SUB/BUS

ENTRY POINT DOOR GARAGE EXITPOINT DOOR GARAGE
ENTRY VISIBLE TO PATROL? ¥ ENTRY METHOD  OPEN DOORWINDOW
TOOLUSED  OTHER WEAPON/OBJECT USED .
OTHER AGENCY

11
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COMPLAINT NUMBER 85-0137431 PAGE 2
VICTIM PERSON INFORMATION
NAME LAST MCDERMOTT SURNAME FIRST MIKE MIDDLE J
BUSINESS ADDR  JO850 BAUER ROAD APT/SUITERM
CITY ST. LOUIS STATE MO ZIP
HOME ADDR 96} JUSTICE COURT APT/SUITE/RM
CITY ST. LOUIS STATE MO A
BUSINESS AC 3114 PHONE $95-98340 EXT CONTACT NAME
HOME AC 314 FPHONE §31-7995 EXT CONTACT NAME
RACE  WHITE SEX MALE DOB  10730/51 AGE 32
PERSON CODE UNKNOWN MARITAL STATUS  MARRIED
SSN  000-00-8000 BIRTHPLACE ST LOUIS RESIDENT STATUS
OCCUPATION SYSTEMS TECH AT&T
VICTIM PROSECUTE? ¥ VICTIM INFURED? N DOMESTIC ABUSE? N
EMOTION COMMENT
WITNESS INFORMATION
WITNESS ROLES:
REPORTING PARTY OWNER
PERSON DISCOVERING
NAME LAST SEEVICTIM 81 SURNAME FIRST MIDDLE
HOME ADDR APTISUITE/RM
CITY ST.LOUIS STATE MO 2IP 00 .
HOME AC PHONE EXT CONTACT NAME
RACE SEX boB AGE
OCCUPATION RESIDENT STATUS
INSURANCE INFORMATION
INSURANCE COMPANY  AMERICAN FAMILY
AGENTS NAME  FRANK PAGANO
BUSINESS ADDR  13685P0 BOX APT/SUITE/RM
CITY  FLORISSANT STATE MO 2P
BLISINESS AC IM PHONE  741-3182 .
PROPERTY INFORMATION .
PROPERTY CODE MISCELLANEQUS
PROPERTY ROLE
QUANTITY | DESCRIPTION BICYCLE
SERIAL NUMBER BRAND COLUMBIA
MODEL PROPERTY VALUE 200.00 RECOVERED VALUE

OPERATION IDENT USED?
ADDITIONAL INFO
A 0SPO/BQY'S28"/RED W/BLK SEAT.

N OPERATION

PROPERTY CODE MISCELLANEOUS

12
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COMPLAINT NUMBER  85.0137481 PAGE 3
PROPERTY ROLE

QUANTITY DESCRIPTION BICYCLE

SERIAL NUMBER BRAND ROSS

MODEL PROPERTY VALUE 175.00 AECGVERED VALUE

OPERATIONIDENTUSED? N  OPERATION
ADDITIONAL INFO
3 SPD/GIRL'SSIL GRYMW/BASKET/ 24"
TOTAL:
RECOVERED TQTAL:

NARRATIVE INFORMATION

NEIGHBORHOOD CANVASSED? ) 4

SEND A TELETYPE? N

COMPUTER MESSAGE/TELETYPE

REFERENCE # ENTER BY
WAS ANY EVIDENCE SEIZED? N NARRATIVE? ¥

While at the address at 3818 Justice Court, handiing a burglary

from 3 garage, where a boy’s bike had been stolen, Mr. McDermott

from 961 Justice knocked on the door and stated that someone had

apparently left two bikes in his garage and taken his bikes. C )

After going to the address of 961 Justice, I found the bike that
had been taken from 3818 Justice.

The garage door at 961 Justice was open at the time of occurrence,
and 1 found two bikes inside the garage.

No other garage doors we
re left open on Justice,

Nothing further at this time.

Nelghborhood canvass was negative.

Relative to the report of a Burglary and Stealing at 961 Justice
between 9:30 pm and 10:00 pm, I have the following to submit.

Two Juveniles, SRR ~d William Thorpe (hereinafter to

be referred to as Juveniles #1 & #2), were apprehended at 169 Flower
Valley white riding two bicycles that had been stolen from 961 Justice;

a 26", Ross, girl's bicycle and a 26", Columbia, men's bicyel "
e. Both

13
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COMPLAINT NUMBER 33-0137481

juveniles were apprehended by Officer Terry Day, DSN 1132, and Officer
Carroll, DSN 2165.

Both juveniles were taken into custody, at which time Juvenile #1
stated that they had taken several bicycles from Justice

Court that evening (for further information see report 85-137452).

Juvenile #1 was released Into custody of her parent, \UEENGNGNG

and an F-11 Form was filled out. Juvenile #2's guardian, Vida Thorpe,

was notified and stated that the juvenile should be

taken to Juveniie

Detention.

Juvenile #2 was transported to Juvenile Detention by Officer 2165 and
an F-11 Form was filled out. Victim Michael McDermott responded to
the First Precinct Station and identified the property. Evidence

Release Form was filled out and the property was released to the owner.

Nothing further.

Reference to a Burglary 2nd from 961 Justice Road, this officer has
the following to report. Victim McDermott found 1 20° Huffy dirt
bike, black in color, serial #H

A072873, at his residence. He brought

the bicydle to the precinct station, where it was properly marked
and packaged as evidence. It should be noted that the bicycle has
not been entered as stolen, per a NCIC check.

Nothing further to report at this time.

PAGE

14
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DATE: 08/08/05 PAGE !
TIME:  [6:03
Requested By : RECORDS

SAINT LOUIS COUNTY POLICE DEPARTMENT

SUPPLEMENT REPORT #1
COMPLAINT NUMBER  85-0137481
ENTERED BY 2239 REPORTDATE 060585  REPORTTIME  05:44 REVIEWED BY
REPORTING OFFICER  2J65-CARROLL DEPT  FIRST PRECINCT
RECLASSIFY INCIDENT? ¥ RECLASS DESCRIFTION  CLEARED BY ARREST

OTHER AGENCY

15
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COMPLAINT NUMBER  $5-0137481 PAGE
SUSPECT INFORMATION
SUSPECTROLE:  ARRESTED-BOOKED AT POLICE STATION
CHARGES:
BURGLARY 2ND STEALING OVER 150
CAUTION CODES:

NaME  tasT QD SURNAME  FIRST ' MIDDLE M
ALIAS N 000-00-0000

MARITAL STATUS RESIDENT STATUS

RACE WHITE HAIR  BROWN HOW WORN

SEX FEMALE EYES BROWN WGT 1S HGT §T S IN 2 +

PHYSICAL

CLOTHING

SCARS/MARKS/TATTOOS :

DOB 041072 AGE 13 PERSONCODE  JUVENILE

BIRTH PLACE

EMPLOYED? N  PRESENT/LAST EMPLOYER

OCCUPATION
HOME ADDR p APT/SUITE/RM

Ty ST. LOUIS STATE MO 2IP

HOME AC 314 PHONE §37.9477 CONTACT NAME

SUSPECTARRESTED? ¥  MIRANDAGIVEN? N SEND TELETYPE? N

APPLY FOR WARRANTS? N SUSPECTRELEASED? N SUSPECT INJURED? N
EMOTION COMMENT

SUSPECTROLE:  ARRESTED-BOUOKED AT POLICE STATION

©

CHARGES:
BURGLARY 2ND STEALING OVER 150

CAUTION CODES:

NAME LAST THORPE SURNAME FIRST WILLIAM MIDDLE P

ALIAS SSN  000-00-0000

MARITAL STATUS RESIDENT STATUS

RACE HHITE HAIR  BROWN HOW WORN

SEX MALE EYES BROWN WwGT 35 HGT FT § N & +-

PHYSICAL

CLOTHING

SCARS/MARKS/TATTOOS

DOB 122871 AGE 2 PERSON CODE  JUVENILE

BIRTH PLACE

EMPLOYED? N PRESENT/LAST EMPLOYER

OCCUPATION
HOME ADDR 20 CHARLOTT APTSUITERM

CITY ST.LOUIS STATE MO e

HOME AC 314 PHONE 338-1318 CONTACT NAME

SUSPECT ARRESTED? ¥ MIRANDA GIVENT N SEND TELETYPE? N

APPLY FOR WARRANTS? N SUSPECT RELEASED? N SUSPECT INJURED? N
EMOTION COMMENT

16
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33; COMPLAINTNUMBER  85-0137431 PAGE ki
=
o .
i} PROPERTY INFORMATION
=3
! PROPERTY CODE  MISCELIANEOUS
= PROPERTY ROLE
- QUANTITY { DESCRIPTION BICYCLE
= SERJAL NUMBER BRAND COLUMBIA
o MODEL o PROPERTY VALUE 0.01 RECOVERED VALUE  204.00
~ OPERATION IDENTUSED? N  OPERATION
@ ADDITIONAL INFO
- 10 SPEED/RED/BOY'S
PROPERTY CODE ~ MISCELLANEOUS
PROPERTY ROLE
QUANTITY | DESCRIPTION BICYCLE
SERIAL NUMBER BRAND
MODEL PROPERTY VALUE 0.01 RECOVERED VALUE  175.00
OPERATION IDENTUSED? N  OPERATION
ADDITIONAL INFO
GIRL'S/3 SPEED
TOTAL:
RECOVERED TOTAL:
@; :
NARRATIVE INFORMATION
NEIGHBORHOOD CANVASSED? N
SEND A TELETYPE? N
COMPUTER MESSAGE/TELETYPE
REFERENCE # ENTER BY
WAS ANY EVIDENCE SEIZED? ¥  NARRATIVE! Y
Relative to the report of a Burglary and Stealing at 961 Justice
between 9:30 pm and 10:00 pm, 1 have the following to submit.
Two Juveniles, SENENRNEIE < William Thorpe (hereinafterto
be referred to as Juveniles #1 & #2), were apprehended at 169 Flower .
Vailey while riding two bicycles that had been stolen from 961 Justice;
a 26", Ross, girl's bicycle and a 26", Columbia, men’s bicycle. Both
juveniles were apprehended by Officer Terry Day, DSN 1132, and Officer
Carroll, DSN
2165.
— i at which time Juvenile #1 -
- stated that they had taken several bicycles from Justice
6-' Court that evening (for further information see report 85-137452).

17
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COMPLAINT NUMBER 45-0137431

Juvenile #1 was released into custody of her parent, ISIERESNENI
and an F-11 Form was filled out. Juvenile #2's guardian, Vida Thorpe,
was notified and stated that the juvenile should be taken to Juvenile
Detention. )

Juvenile #2 was transported to Juvenile Detention by Officer 21

65 and

an F-11 Form was filled out. Victim Michae! McDermott responded to
the First Precinct Station and identified the property. Evidence

Release Form was filled out and the property was released to the owner.

Nothing further,

PAGE

4

et TR T ARt o 25 s x 4 nr

18

AA002040



E,
t-‘.
> . :
i DATE: 08/08/05 ' PAGE i
:j TIME:  16:03
— Requested By : RECORDS
ﬁ SAINT LOUIS COUNTY POLICE DEPARTMENT
f: SUPPLEMENT REPORT #2
- COMPLAINTNUMBER  85-0137431
[
pas ENTEREDBY 1314 REPORTDATE 060635 REPORTTIME  §4:43 REVIEWED BY
& REPORTING OFFICER 2165-CARROLL DEPT FIRST PRECINCT
o RECLASSIFY INCIDENT? N RECLASS DESCRIPTION
[e2]
o OTHER AGENCY
=
)
NARRATIVE INFORMATION
NEIGHBORHOOD CANVASSED? N
SEND A TELETYPE? N .
. COMPUTER MESSAGE/TELETYPE
%* REFERENCE # : ENTER BY

WAS ANY EVIDENCE SEIZED? Y NARRATIVE? ¥

Reference to a Burglary 2nd from 961 Justice Road, this officer has
the following to report. Victim McDermott found 1 20" Huffy dirt
bike, black in color, serial #HA072873, at his residence. He brought
the bicycle to the precinct station, where it was properly marked
and packaged as evidence. It should be noted that the bicycle has
not been entered as stolen, per a NCIC check.

Nothing further to report at this time,
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p
N DATE: 08/08/05 PAGE 1
- TIME:  16:06
: Requesied By : RECORDS
£ SAINT LOUIS COUNTY POLICE DEPARTMENT
& INVESTIGATIVE REPORT
F -9
IS UCR CODE COMPLAINT NUMBER  385.0195312
i
g ENTEREDBY 1834 REPORTDATE 080725 REPORTTIME [7:04 REVIEWED BY
=y CALL DATE  08/05/35 RECOTIME  78:56 DISPTIME  12:58 ARRIVED TIME  719:06
o POLICEUNIT 2207 COGIS 7530  PCI/DIST @I SECTOR | NATURE RESIDENTIAL BURGLARY
o RESPOND LOCATION 7909 TEALWOOD COVE APT/SUITE/RM
~ CITY  SAINT LOUIS COUNTY
D CALLERSNAME  MEYER AC PHONE  238-9141
~ ADDR
REPORTING OFFICER 2212-PANZER DEPT SECOND PRECINCT

REPORTING JURIS SAINT LOUIS COUNTY

REPORTING FOR JURIS SAINT LOUIS COUNTY

CASESTATUS  ACTIVE CALLRECEIVED  R4DIO
OFFENSEFACTS  BURGLARY IST & LARC OVER 150

PREMISE GARAGE - ATTACHED

OCCURED FROM DAY MON DATE 03054 TIME  17:00
10 DAY DATE TIME
OCCURED LOCATION 909 TEALWOOD COVE APT/SUITE/RM
CITY  SAINT LOUIS COUNTY APT/SUB/BUS
ENTRY POINT  DOOR GARAGE EXITPOINT  DOOR GARAGE
ENTRY VISIBLETOPATROL? ¥ ENTRY METHOD  OPEN DOORWINDOW
TOOL USED WEAPON/OBJECT USED .
INVESTIGATIVE DEPARTMENTS
g; DSN NAME DEPARTMENT NAME
1266 RAKONICK . FIRST PRECINCT
OTHER AGENCY
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I
v COMPLAINT NUMBER  25-0195322 PAGE 2
b |
ol
~
g VICTIM PERSON INFORMATION
i’ NAME LAST MEYER SURNAME FIRST SUSAN MIDDLE E
j- N HOME ADDR 1909 TEALWOOQD APT/SUITE/RM
' QTY STr.Lous STATE MO ZIP
<& HOME AC 314 FHONE 238901 EXT CONTACT NAME
o] RACE WHITE SEX FEMALE a):) 1204749 AGE 13§
= PERSON CODE UNKNOWN MARITAL STATUS MARRIED
g SSN 500-00-0000 BIRTH PLACE ST LOUIS RESIDENT STATUS
gt OCCUPATION HOUSEWIFE
@ VICTIM PROSECUTE? Y VICTIM INJURED? N DOMESTIC ABUSE? N
wi
EMOTION COMMENT
WITNESS INFORMATION
WITNESS ROLES:
REPORTING PARTY PERSON DISCOVERING
LAST PERSON IN POSSESSION PARENT
NAME LAST SEE VICTIM #1 SURNAME FIRST MIDDLE
HOME ADDR APT/SUITERM
CITY ST. Louls STATE MO FA U]
HOME AC PHONE EXT CONTACT NAME
RACE SEX DoB AGE ‘I’
OCCUPATION RESIDENT STATUS
% . WITNESS ROLES:
CWNER
NAME LAST MEYER SURNAME FIRST  DAVID MIDDLE
HOME ADDR 909 TEALWOOD APT/SUITERM
CITY ST.LOUIS STATE MO ZIF 00
HOME AC 34 PHONE  838-914} CONTACT NAME
RACE SEX DOB AGE
OCCUPATION RESIDENT STATUS
WITNESS ROLES:
WITNESS
NAME LAST CHESTER SURNAME FIRST BRIAN MIDDLE
HOME ADDR 1913 ACORN TRAILS APT/SUITERM
CITY ST . Louis STATE MO ZIP 00
HOME AC 314 PHONE  237-/824 CONTACT NAME
RACE SEX DOB AGE .
OCCUPATION RESIDENT STATUS
INSURANCE INFORMATION
INSURANCE COMPANY AMERICAN FAMILY
AGENTS NAME  DAN NELSON
e PR IMESS KN - P PSSP RANCEAR - - - ronr o msiee ittt - AAPTISUITEIRM e e mir s
CITY ST LOUIS STATE MO Ly

BUSENESS AC 34 FHONE

291-1968
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COMPLAINT NUMBER 85-0193322 PAGE 3

PROPERTY INFORMATION

PROPERTY CODE MISCELLANEOUS
PROPERTY ROLE
QUANTITY I DESCRIPTION DIRT BIKE
SERIAL NUMBER 0283535527 BRAND ROSS
MODEL PROPERTY VALUE 130.00 RECOVERED VALUE
OPERATION IDENTUSED? N OPERATION
ADDITIONAL INFO
43 BLACK & CHROME

QBZ@BB@B—FPB%&'}ILSVJN

TOTAL:
RECOVERED TOTAL:

NARRATIVE INFORMATION

NEIGHBORHOOD CANVASSED? N

SEND A TELETYPE? ~ ¥

COMPUTER MESSAGE/TELETYPE ~ STOLEN ARITCLE SENT BY TP ON 080585

REFERENCE®  TTS3 ENTERBY 2033

WAS ANY EVIDENCE SEIZED? N NARRATIVE? Y .

% | Upon arrival, 1 contacted the reporting party, Meyer. She stated
that her son's bicycle had been stolen from their garage which is
attached to their house.

David Meyer, 8 yoa, son of Susan Meyer, had been out riding his bike
around Riverwood Trails subdivision all afterncon. At 4:30 pm he
came home for dinner parking his bicycle in the left side of the
garage. When he went back out at 5:00 pm the bicycle was gone. It
should be noted the garage door was open all day.

Brian Chester, a

neighbor bay, saw 2 white males about 15 years

old riding down Riverwood Trails on bicycles. One of the males .
was wearing blue jeans, and stripped shirt. He also was tall and

thin, with biond hair. This subject was riding a blke exactly like

David Meyer’s. Brian did not recognize either one of the boys as

being from the subdivision, nor could he give any further descrip-

tion.

== Thir stolem bicyde-was-20" talt-#t-hac-a-broken-rear reflector; yeliow -
‘ hand grips, with yellow and black st
é [ reamers, and a speedometer on the

22
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Lt COMPLAINT NUMBER 85-0195322 PAGE 4
g

-

-  center of the handle bars,

f Notification was made to Pyatt, DSN 460, of Communications. -

Burglary Detective Rakoneck, DSN 1266, also responded.

Py
£
t
&
=
2
=2
s
o8]
o
"‘\J
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e DATE: 03/0%05 PAGE 1
-t TIME:  16:06
Requested By : RECORDS
B SAINT LOUIS COUNTY POLICE DEPARTMENT
> SUPPLEMENT REPORT #1
In
I COMPLAINT NUMBER 35-0195122
]
g ENTEREDBY 2106 REPORTDATE  03/409/85 REPORTTIME 08:38 REVIEWED BY
s REPORTING OFFICER 1265-RAKONICK DEPT CRIMES AG PROPERTY
o RECLASSIFY INCIDENT? N RECLASS DESCRIPTION
) INVESTIGATIVE DEPARTMENTS
[} DSN NAME DEPARTMENT NAME
) 1614 STAFFCRD , FIRST PRECINCT
o OTHER AGENCY
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COMPLAINT NUMBER 45-0195322 PAGE 2

SUSPECT INFORMATION

SUSPECT ROLE:  ARRESTED-BOOKED AT POLICE STATION

CHARGES:
BURGLARY FIRST
CAUTION CODES:
MENTAL CONDITION -
NAME  LAST CASTILLO SURNAME FIRST WILLIAM MIDDLE PATRICK
ALIAS  WILULIAM THORPE . SSN  000-00-0000
MARITAL STATUS RESIDENT STATUS
RACE WHITE HAIR  BROWN HOW WORN
SEX MALE EYES BROWN WGT 99 HGT FT § N ¢ +-
PHYSICAL
CLOTHING
SCARSMARKS/TATTOOS , -
0B 1228/71 AGE 2 PERSONCODE  JUVENILE
BIRTH PLACE
EMPLOYED? N PRESENT/LAST EMPLOYER
OCCUPATION
HOME ADDR 20 CHARLOTTE APT/SUITE/RM
CITY FLORISSANT STATE MO op
HOME AC 314 PHONE #38-1316 CONTACT NAME
SUSPECT ARRESTED? ¥ MIRANDA GIVEN? N SEND TELETYPE? N .
APPLY FOR WARRANTS? ¥ SUSPECTRELEASED? N SUSPECTINJURED? N
EMOTION COMMENT

SUSPECTROLE:  ARRESTED-BOOKED AT POLICE STATION

CHARGES:

BURGLARY FIRST
CAUTION CODES:

MENTAL CONDITION
NAME  1asT iy SURNAME FrsT i MIDDLE  MARIE
ALIAS SSN 000-00-0000
MARITAL STATUS RESIDENT STATUS
RACE WHITE HAIR  BROWN HOW WORN
SEX FEMALE EYES HAZEL WGT J20 HGT FT 5 IN 2
PHYSICAL
CLOTHING :
SCARS/MARKS/TATTOOS .
DOB  0%/10/72 AGE I3 PERSONCODE  JUVENILE '
BIRTH PLACE
EMPLOYED? N PRESENT/LAST EMPLOVER
OCCUPATION

HOME aoor R APTISUITEIRM

CIYY FLORISSANT STATE MO 2P

HOME AC 314  PHONE 837-9477 CONTACT NAME
SUSPECT ARRESTED? ¥ MIRANDA GIVEN? N SEND TELETYPE? N
ATPLY FOR WARRANTS? ¥ SUSPECYRELEASER N SUSPECTINIURED? ¥

EMOTION COMMENT
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COMPLAINT NUMBER 45.0195322 PAGE 3

PROPERTY INFORMATION

PROPERTY CODE MISCELLANEQUS
PROPERTY ROLE
QUANTITY ! PESCRIFTION 20" BOYS BIKE
SERIALNUMBER (0283535527 BRAND ROSS
MODEL  DIRT BIXE PROPERTY VALUE a2.01 RECOVERED VALUE 19400
OPERATION IDENTUSED? N OPERATION
ADDITIONAL INFO
SPEEDOMETER, BLACK
TOTAL:
RECOVERED TOTAL:

NARRATIVE INFORMATION

NEIGHBORHOOD CANVASSED? ¥

SEND A TELETYPE? N

COMPUTER MESSAGE/TELETYPE

REFEREMCE # ENTER BY

WAS ANY EVIDENCE SEIZED? N NARRATIVE? ¥ .

At 4:00 p.m. on Wednesday, August 7, 1985, I received a phone call
from Police Officer Mel Schillinger, DSN 10, of the Edmundson Police
Department, business phone 428-4577, who said that he had recovered
a stolen bicycle, which had been repoited stolen from 1909

Tealwood Cove in a burglary.

1 responded to the Edmundson Police Department at 4440 Holman
Avenue, along with Detective Jim Stafford, DSN 1614, of the L.D.
Bureau, who photographed the bicycle described as a boy's, 20,
Ross

brand bicydle, black in color, serial humber 0283535527

Police Officer Shillinger stated that the bike had been recovered .
in a wooded area on August 6, 1985, under Edmundson Police
Department complaint number 85-597 and that witnesses had reported
that two white juvenile subjects had ieft the bicycle there. These
two subjects matched the description of two juveniie subjects
described above, who were taken into custody for "Armed Robbery” on

.August 6, 1985, under Edmundson Police Dep
artment complaint number '
85-592.

26

AA002048



»

Hweaae-w@qf@n SV IM

COMPLAINT NUMBER 35-0195112

© The bike was conveyed and released to the victim, Mrs. Susan Meyer,

at 1909 Tealwood Cove, who signed the Property Release Form, which
will be placed into evidence.

The recovered value of the bicycle Is a $194.00.

Teletype #53, of August 5, 1985, was cancelied per Clerk 1834 on
Teletype #509, of August 7, 1985.

Further investigation to follow, the results of which wili be
forwarded in a supplemental report.

This incident remains "Active®.

PAGE
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DATE: 08/08/05 PAGE !
TIME:  14:04
Requested By : RECORDS

SAINT LOUIS COUNTY POLICE DEPARTMENT
SUPPLEMENT REPORT #2

COMPLAINT NUMBER 845-0195322

ENTEREDBY  [339 REPORTDATE  03727/85 REPORT TIME  15:09 REVIEWED BY
REPORTING OFFICER 1266-RAKONICK DEPT CRIMES AG PROPERTY

RECLASSIFY INCIDENT? N RECLASS DESCRIFTION '

QTHER AGENCY
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COMPLAINT NUMBER $5-0195122 PAGE 2

®
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£
I
{
>
oD
o
2
Nt NARRATIVE INFORMATION
T, NEIGHBORHOOD CANVASSED? ¥
SEND ATELETYPE? N
COMPUTER MESSAGETELETYPE
REFERENCE # ENTER BY

WAS ANY EVIDENCE SEIZED? Y NARRATIVE? ¥

In referance to the burgiary at 1909 Tealwood Cove and in
an attempt to interview the juvenile subject, Castillo,
I contacted his grandmother, Mrs. Vida Thorpe, at 20 Charlotte,
Florissant, Missouri, who stated that her grandson
had been sent by a Juvenile Court Order to live with his
mother, Mrs. Barbara Castillo, residing at 401 Red Stone .
% Drive, Las Vegas, Nevada, H.P. 702-363-1084, where he
v would be under the supervision of that state's Juvenile
authorities. .

The il subject, cur

rently in Juvenile Detentlon, has

been assigned to Deputy Juvenile Officer Trish Kahill,

B.P. 831-0808, who advised that @llhad employed an
attorney, namely Mr, Jerry Suddarth, 320 Sonderen Drive,
O'Fallon, Missouri, 63366, B.P. 1-272-7644.

1 called Mr. Suddarth about interviewing @flBand he
said that he has advised her not to tatk about it at

this time. .

A copy of this report will be forwarded to the Juvenile
Court for any further action.

Request this offense be classified as *
CLEARED".
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DATE: 0808705 PAGE 1
TiME:  16:06
Requesied By : RECORDS

SAINT LOUIS COUNTY POLICE DEPARTMENT

SUPPLEMENT REPORT #3
COMPLAINT NUMBER 850795322
ENTEREDBY 2107 REPORTDATE  09//385  REPORTTIME [7:39 REVIEWED BY
REPORTING OFFICER  16/4-STAFFORD DEPT  SECOND PRECINCT
RECLASSIFY INCIDENT? N RECLASS DESCRIPTION
OTHER AGENCY
NARRATIVE INFORMATION
NEIGHBORHOOD CANVASSED? N
SEND ATELETYPE? N .
COMPUTER MESSAGE/TELETYPE
REFERENCE # ENTER BY

WAS ANY EVIDENCE SEIZED? N NARRATIVE? ¥

This officer was requested at Edmundson Police Department at
5:00 p.m., on 8/7/85, by Detective Rakonick, DSN 1266, St. Louis
County Burglary Unit, to photograph the recovered stolen property.
Photograph one is a close up view of the recovered bicycle.

DISPOSITION: Forwarded to Photo Lab.

T
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IN THE

JUVENILE COUR

County of St. Louis, Missouri

In The intereat of:
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.. IN THE INTEREST OF {"“2 STieg Udn..v:.m-m Cause No. sty @
o $ rs 1fetime po.

FORN D - 10 _IN THE
JUVENILE COURT
County of S5t. Loufs, Missourd

GoSaedi-o

e/ Femxie , dge |
B.DD i -; - P o
County ¢ 1 i . Louls
Nedad ol
ST. LOULS COUNTY DETENTION ORDER FH@E@
T Y0 RELEASE JUVERILE HELD .
T IN EXCESS UF 48 ROURS ' --{a_u_r; 16 ipas

b ""‘ﬂ- -_.. gt‘!r--.
The above-named juvenile has been detained by Court Order(s) since ~ *' <.

obr-o S-S + It 15 now recommended that the above-named

-\:u

juvenile be released for the reason:

&n 5} 20ada, ~ Qu&‘ 1 Su-ﬁﬂ-t-;n.'.i;..cg &gh btu..L.
bemim Mhescivdad @

Time: 7> (J Date: 0%-1L- 8% } et
me: Y70 (/ o8-15-8 uty Jweuﬂewﬂcetl 3-,//5/?5

IXJ_ ORDER BY JUDGE/COMMISSIONER TD RELEASE JI.NEHILE HELD MORE THAN 48 HOURS
'hc\ °

It 15 ordered that the above- {ie be released to Qe s
(mother, father, custodian cther adult}

M 29 h"uiu.b‘-ls*-

Coai Portrinaw, NC’
(&3 RY) o Banar ]

a, N TOFRR A v
Time: /0—2-/ Data: g/é’/!/ B’M R"""&'E"“""‘.
LA S
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- Form D - 120 IN THE

o JUVENILE COURT
AKA THeaPE Williamn County of St. Louis, Missoury

m e rerest of CAsE: o wi”iam Cause No. "74"7&4)
Tast First e L{fetime No. ~

Male/Female m{.LQ.Q. » Qe ' a

T FH&E@

MG 7195

ORDER TO CHANSE PLACE OF DETENTION ,;@f:{rﬂ%’&,},} CLiFrpny

The above-named. juvenile was detained by Court Order 1ssued by the a.JS;; Eoviry
Commissioner on 'T[,§= i%% at A5 A to held the above-named juvendle
fn the following place etention: o

¥

B8y

Court Sé Brentwec
Juventile foster Fam. Serv, Other,—- Sot ©
Center Home Foster Care D ‘2(] Uspecify]

It 15 now recmnded that the place of detention be changed for the reason that:

"1 0 My »

. y - - - ' (2 Y |

The parents have been notified on 22 é [35 by Pa@gm of the .
proposed change in place of detentJon.

Time: ' ’:.36

On the basts of the above recommendation, 1t 15 now ordered that the ibove Tast
place of detention of the above-named juvenile be changed to:

NEW PLACE OF DETENTION (check one)

Court
Juvenfle [ Foster Fam, Serv, Other)-—
Center lZl Home Foster Care D [_, {speciTy)

I j Payment to be made by St. Louis County per Genera) Administrative Order of

V1/¥/77 for a period not to exceed 60 days.
e " %27 hwrer

Judge/CommissTdner

By
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IN THE INTEREST OF:

4* @ @
[}
p
1
ol
—
[

CASTILLO, WILLIAM a/k/a THORPE 76584
. Cause No.

§#_ 008264101
NOEIKPémale Age: _12 d/b: _12-28-72

L3
pos
£
i
D
@D
>
=
&
s
~J
oW ]

FINDINGS AND RECOMMENDATION/ORDER. OF JUDGE/COMMISSIONER
(Sec. 211.031-1(2) or (3), RSMo) g E-—-

B T 1983

bl

i

'Hn-

=
——_

FINDINGS
n: ‘”‘A“ e
T o HY Vo Lbib e, ‘j{’)
[J A. Leave is granted to the Juvenile officer to dismiss without prejudme the “alicgations:con-.

tained in paragraph(s) of the Petition/Supplemental Petition/

Amendment to Petition {app. #s: 3 )

. The allegations of the Petitio ‘ iti it ion

7%‘

{app. s 3 ) are true and the juvenile comes/continues to come within
the provisions of Secction 211.031-1(2)/(3 RSMo.:

1. By admission and consent.
[C] 2. Afier denial and hearing, by finding of the Judge/Commissioner.

(] a) The allegations of page 1 of the Petition/Supplemental Petition/Amendment
to the Petition/Motion are true and the juvenile comes within the provi-
sions of the juvenile code by reason of the following acts and/or conditions:

{“ PAGE 1 OF @,
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Cause No. 265" % ’¢

[ b) The allegations of paragraph(s) of the Petition/
Supplemental Petition/Amendment to Petition/Motion (app. # (s):

) are not true and are dismissed by Judge/Commissioner.

3. Dispositional hearing set 4N/ 7A~3 - ﬂii_' [9:3¢ ﬁ/‘:’

Predispositional investigation ordered

£7208600 -waagggusvnw
v

C. [ 1. The juvenile is in need of care and treatment which cannot be furnished by placing
the juvenile in the home of the juvenile, but which requires the care, custody and
discipline of a facility of the Division of Youth Services and therefore the Court
determines a suitable community based trcatment service does not exist or has
proven ineffective.

[J 2. The juvenile has been under the Court’s supervision after an adjudication under the
provisions of subdivision (2) or (3) of subsection 1 of Section 211.031 RSMo.

¢ oo

P / £

ORDER, JUDGMENT AND DECREE/RECOMMENDATION

[] A. The Petition/Supplemental Petition/Amendment to Petition/Motion (app- #(s): ——
) is dismissed on the day of , 19

é PAGE 2 OF ‘&'

35

GﬁMMm ¢¢’fl

unless otherwise ordered by the Court. Cost waived/taxed against parents. -

—
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JUVENILE COURT

County ot St Lous, Missouri

in The interes! of.

Cosdly wnlo. Auguat s &5
A CHAD

f-!, Mrt-;a}
Y-G-mg,m ﬁ*ﬁuyg,ﬁ:‘tr;ﬁ_‘ {ffl.t__\

W m%(i’/(}p;—’ o M %\

b Mef o,
Ce bt Caskbhes | L_E‘D
%TJM«-:—J&QM 2L 05 1g
A \M es

Form No. 13 phone 36
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= Form D - 120 IN THE
o " JUVENILE COURT
gj; County of St. Loufs, Missourt
- IN THE INTEREST OF Castillo aka Thorpe, William  Cayse No. 76584 @
r*g ' Last First MiddTe {{fetime No. 0082641-01
Q7 MalefRaaka - » age 12
e B.0. 12-28-72
' County of ResTdence St. Louls st. Louls Clty
H
&
._’E}
= ORDER 7O CHANGE PLACE OF DETENTION
pca)
o The above-named juvenile was detained by Court Order issued by the Judge/
~ Commisstoner on 06-05-85 at to hold the above-named juvenile
i in the following pYace of detention: _ '
1 e . 5 Other,—
Juvenile Foster ery,
Center X Home Foster c:reD [_ ] (spacity]

It 1s now recnmended that the place of detentfon be changed for the reason that:
secure detent1on not deemed necessary.

grandmother

The paswmts have been notified on  07-29-85 by D80 of the
proposed change in place of detention.

ty Jnvmw
Tive: / Yoo Aan. Date: o 7- z?'/fs

On the basfs of the above recommendationJ it §s EdDd that the above last
place of detentfon of the above-named juvenile be changed

JUL 31
NEW PLACE OF DETENTION {check one)
ammno V. chFoRD
] E_ourt F s pCuiY M“dtm Bays Shelter (are
J o oster — . erv r
c::et:’- ‘ f- Home l_ _! Foster Care' | Tspecity]

o
1/3:/!.5-‘

v rospm.
,/J/ Judge??j{sﬁ%:(‘}
— ﬂ_,._um.mm’.ﬁ/ m?!j/_ﬁi .

- Payment to be made by St. Louis County per ral Administrative Order of
]——-I W/1/77 for a period not to exceed 60 days.ﬁ.&_r (Branstes, Lhmnssosiins
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DELK

IN THE .
i
JUVENILE COURT o

2
County of St. Louis, Missouri

In the Interest of
CASTILLO, WILLIAM P. A.K.A. é

THORPE, WILLIAM P,
uvenile

Date of birth: 12/28/72 -No.
5008264101

AMENDMENT TO PETITION
Comes now Kenneth Hensiek, Juvenile Officer, by and through his attorney,

Ellyn L. Sternfield ., and by leave of Court, amends the
Petition » page 2, paragraph 4 by inserting the following
subparagraph:

4. B. IIl. Said juvenile, contrary to Section 569.120 R.S. Mo., did
commit the class § misdemeancr ¢f property damage in the
third degree in that on or about May 15, 1985 in 5t. Louls
County, Missouri said juvenile knowingly damaged a glass
door at 12 Mercury Drive, which property was possessed by .
Van Kim Quon, by striking the glass door with a rock causing
it to shatter.
(App. 4; Florissant Police Report £#85-8500 MB2334)

FILED

JUN 13 1885

408 SIS

Ellyn V. Sternfield, Att for the
Juvenile Officer 6195
..* SO @RDERED: ..
& Mstin 4 /
' ] JUDGE
! gb 6/12/35
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JUVERILE COURT OF 5T, LOULS COANTY
STATE ¥ MISSOURT

STATFMENT OF YIRDINGS hKD TIONE

= JUVENILEZ CETENTICH HEARING
IN TEE INTEREET OF

Mmﬁ/a‘f hope. e '%z%%zc
e el Mﬂﬁﬂz

Juvenile Officer lttarmy for Juvenils

Other Atcorney

ﬁlZQBBGG—FP@%@QILSVﬂM

The juvenile was detained by order of . on
A datantion hearing pursuant to the Supx t +8 has bran e tad

The Juvenils Officer has filed s petition purzaant tc Ruls 114,31, or the Juve
under jurisdiction of the Court under a prior judgment.

The Court has reviowed the followlng written roports or sccial records offarsd to
the Court

With respsct to the contisved detention of :n duvaniles, the Cmrt has revieved the
positiona of the parties which are summarized am féilowes

/Cx-,.im posstion of the juvenile and hisgis: mm-r_&éﬂd@w«)

3. The position of the parents of the juvenils

@ z z Z! othar hzz pu-u.u pruont 0 ,
% ﬁmpe.n olth- 134 ot ie -—-M i

u It is recosmended that the jwuuc ba ralsased from defention in the custody oi
. panding the hearing, subje:zt to the apecinl conditions

on the back.

It is recoomended that the juveanile be detained pending further proceedings to inwure

the prassnce of the juranile &t the hearing to safequatd the juvsnila or othar parsons
penrding such hearing.

KOTICE OF RIGEY 10 AKHFARING

Tha juvenile or hs/her custodian is entitled to s rshearing by the Juvenile Court 1if,
within 10 days after receiving the notics of the above findings and reccxmendations, any of
then files & recpuest in writing with the Cour: for a hearing. If no hoaring hefora the
Judge is requested within 1C days after the parties have received notice, the above findings
and recoumsendations shall becoms the docres of the Court, 1f and whan adopted and confirmed
by an Order of tha Judge.

WEIVER

(I}, (We}, the undersignad, have read the above Notice of Right to rehsaring and do
hersby waive the right to request a zehearing bafore the Juvenila Court and de  hersby conpent
to the ismadiate sntry of an order by the Juige sdopting aad conflrming the above findings and
Teconmerdations, (I}, {(We) almo waive the right to receive a copy of the Order by the Judge.

Juvanile Custodiant Attorney
o et s e+ e s ——— M,’;:“; ey e
. Custodian® Attotray Attorney
. The above findings and rocommendations are adopted and confirmed,
- $0 ORRERED: .
CATE JUDGE

* Custodian means parent{s}, stap-purent(s), juvenils's adult spouss, quardian od liten,
person/agency/institution having legsl er physical custcdy of juvesiia.

EDprte.
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FORM D-100 Al C st /10 IN THE JUVER; :I COURT, COUNTY OF ST. LOUIS

,
IN THE INTEREST OF . / Cause No.
Last First Middle

Lifatime No.

DoJ. 0. Ansign @.-JN

emale , Age ,g , Date of birth /.7 g 2 ;
unty of Residence < IS F YA S

TEMPORARY DETEWTION BY THE JUVENILE OFFICER OF JUVENILE FOR A PERIOD NOT TO EXCEED 24 HOURS

[iSVY oA,

iﬂ Tamporary Datention of Juvenile authorized by the Juvenile Officer/person in charge
of detention faciliey

L
£
=N
1
o
&
)
o
)
L]
J
o]

Juvenile Court Temp. Custody .
Center E Fostar HoueD w/biv, Fam. Serv OtherD

Foster Care {Specify)
REASON: &3:%{"7‘&//,@ 7 ) & /zfﬁ”

P o ;‘“\ \/ l‘! 'R ) -'
At
Time: ‘a 3 Date: o l‘}‘ d/
) Detenti parvisdr/Chle eputy juvenile officer

[7] RELEASE BY THE JUVENILE OFFICER OF THE JUVENILE WELD LESS THAN 26 HOURS {
The above~named juvenile was releaged to y
: (address) {ciecle one: mother/father/custodimn/other adult)
On the promise of such person to bring the juvenile re Court at such times as the Court may
direct.
Time: Date:

Detention Supervisor/Chief/deputy juvenile officer

[:] Payment by St. Louis County per Gen. Admin, Order of 7/1/84% for period of detention.

[:] Paywent by Division Family Services for period of detention.
Time: Datet hy

Judge/Conmissioney

1t is now requested that the Court order that the above-nsned juvenile further detained for
more than 24 hours for the Teason that:

AT T TR TP S @

o

Time: q ? 5—‘ Date: M E’M Chief/deputy juveni]Z?ficer 1
FILED

s st o B R R wm,,*;ﬂ,._.&r%_____ -
o RAYMOND
€ , CIRCUIT CLERK, ?YT Eoﬂ: ggfm
40
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E? FORM D-100 o - Page 2
'3:. Cause Ro.
v Probable Cause hearing held,

e Initial detention admission form received in evidence.

;" Police raport raeceived in evidence.

: Signed statement of received in cvideqct.

13

oD

© ™1 uUpon the basis of a review of the foregoing record, the Court finds that st this time
g no probable cause exists to believe that the juvenile comes vithin the provisious of

o Sec. 211.031.1(2) or (2}, R.S. Mo., and therefore, the Court orders the deputy juvenile

oy officer or his or her delegate to release the juvenile forthwith, '
8]

€O Time: Date

Judge

#Jpon the basis of a raviev of the foregoing recn‘rd. the Court finds that at this
e probable csuse exists to believe that the juvenile comes vithin the provisions of
Sec. 211.031.1(2) or (3) R.S. Mo.

ORDER BY JUDGE to hold juvenils in excess of 24 hours in the following place of
tention until further Order of the Court.

Juvenile Court Temp. Custody .
Center Foster Home D w/Div. Fam, Ser, D other [} .
Foster Care (Specify)

Address:

TEMPORARY DETENTION LEAVE NOT TO EXCEED 8 HOURS AUTHORIZED BY DJO

TEMPORARY DETENTION RELEASE AUTHORITY TO DJO SUBJECT TO SUBSEQUERT APPROVAL BY
-’ JUDGE/COMMISSINNER

T‘.I.nc:__‘[o_%"/m“ bﬂ'ﬁ” Jﬁ%

[::' Tolice Report received: Tiae! Date: By

pum—
JETENTION HEARING: Date:_ ' Tames__ S ERD .

Rev, R/B4
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STATE OF WISSOURI DEM FELOWY

County of St. Louis

IN THE JUVENILE COURT
THE JUVENILE DIVISION OF THE CIRCUIT COURT
COUNTY OF ST. LOUIS

IN THE INTEREST OF )

CASTILLO, WILLIAM P. A¥A ) No. - ’76 STy
]

s e 1 -~ -
Age 12

SO08264101
¥ PETITION

Now comes the Juvenile Officer of St. Louis County, Missouri, and states

to the Court, upon information and belief:
1. This petition is filed in the interest of:

NAME BIRTH DATE RESIDENCE

rrrree IP' e " 13872 20 Charlotte, Florissant, %0 6303 (@)
2. The nane of the Juvenilie's parents ‘lslm | |
Earbara and Jog Castillo ' .' - S 401 R;d Stone, Las Vegas, WV 89128

|
The name of the juvenile's lcgal guardian or nearlst kmun reht,tve 1s:

HAME', , - RESIDENCE -
=
M_‘ghgm_._gtandmﬂter : : 20 Charlottc, Florissant, MO 63031
. 3, The juvenile 1s in the mstody of: =, - 2
. 1 .- .
! ._N*.'!E - _ L ADDRESS e .
'St. Louis County Juvenile Court Detention Centet
L
1 ‘.\
-\ |
I W O
‘: \ - g : )

42

AA002064



LSy
\

16206000 - 7P O@q I

. , . u.“ A
A. The juvenile, Wilitam P..C ‘1;}0 KA » 15 in

need of care and treatment because t*e iuvenﬁe comes within the provisions

4

of Sectfon 211.031.1{2) of the Juvenile Code, to-wit: the behavior or associations

of the juvenile are injurious to his/hay welfare or to the welfare of others.
William P. Castillo AKA
B. The Juvenile, 1114 » has

violated state Jaw{s) or mmnicipal oeﬁinanceis[ and therefore comes within
the provisions of Section 211.031.1(3) of the Juvenile Code, to-wit:

I. Said juvenile, contrary to Section 569.170 R.5. Mo., did commit
the class ¢ felony of burglary in the second degree in that on
or about June 4, 1885 in St. Louis County, Missouri, said
juvenile in concert with another knowingly entered unlawfully
in a building, located at 961 Justice Court and possessed by
Mike J. McDermott for the purpose of committing the crime of
stealing therein.

(App. 3; St. Louis County Police Report #85-137481 FC2352)

1I. Said juvenile, contrary to Section 570.030 R.5. Mo., did comsit
the class C felony of stealing in that on or about June 4, 1985,
in St. Louis County, Missouri, said juvenile appropriated a
Columbia boy's ten speed bicycle and a Ross three speed girl's
bicycle of a value of at least one hundred fifty doilars, which
said property was in the possession of Mike J. McDermott, and said
juvenile appropriated such. property without the consent of Mike
J. McDermott and with the purpose to deprive him thereof.
(App. 3; St. Louis County Police Report #85-137481 FC24021A)

5. The juvenile is in such condition or surroundings that his welfare
::q:ires that his custody be immedfately assumed by the Court, for the reason
a

6. The juvenile is (kuank) now in deteﬁtion.

WHEREFORE, petitioner prays that the Court make and entef such judgment
as the Court shall find to be necessary in the interest of the juvenile.

~ sc 6/1/85
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- - William P. CCZéii10 AKA
: A. The juvenile, 3114 » 18 in
need of care and treatment because Ellale Huvcnﬁe-m within the provisions

of Sectfon 211.031.1(2) of the Juventle Code, to-wit: the behavior or assoclations
of the Juvenile are injurious to his/har welfare or to the welfare of others.

Williiam P. Castillc AKA
B. The juvenile, ‘I'i'!am S e ., has

violated state law{s) or municipal oﬁimmis! and therefore comes within
the provisions of Section 211.031.1(3) of the Juvenile Code, to-wit:

4

1. Said juvenile, contrary to Section 569.170 R.S. Mo., did commit
the class C felony of burglary in the second degree tn that on
or about June 4, 1986 in St. Louis County, Missouri, said
juvenile in concert with another knowingly entered unlawfully
in a building, located at 961 Justice Court and possessed by
Mike J. McDermott for the purpose of committing the crime of
stealing therein.

(App. 3; St. Louis County Police Report #85-137481 FC2352)

11. Said juvenile, contrary to Section 570.030 R.S. Mo., did comit
the class C felony of stealing in that on or about June 4, 1985,
in St. Louis County, Missouri, said juvenile appropriated a
Columbia boy's ten speed bicycle and a Ross three speed girl's
bicycle of a value of at least one hundred fifty dollars, which
said property was in the possession of Mike J. McDermott, and said
juvenile appropriated such property without the consent of Mike
J. McDermott and with. the purpose to deprive him thereof. .
{App. 3; St. Louis County Police Report #85-137481 FC24021A)

5. The juvenile fs in such conditfon or surroundings that his welfare
::q:ires that his custody be immedfately assumed by the Court, for the reason .
3

6. The juvenile is (kx:mak) now {n detention.

WHEREFORE, petitioner prays that the Court make and entei' such judgment
as the Court shall find to be necessary in the interest of the juvenile.

© sc 6/7/85

ttorney for the Juvenile
St. Louis Count

Page 2 FORM 3
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Sainf Louis . Colonel Jerry Lee
Chief of Police
7900 Forsyth Boulevard
. St. Louis, Missouri 63103
P o L l c E . Voice/TTY (314) 889-2341
BUREAU OF CENTRAL POLICE RECORDS - (314) 815-8317

ARREST RECORD INFORMATION
RECORD CHECK INFORMATION REFLECTS ARREST/CRIMINAL INFORMATION FOR
ST. LOUIS CITY AND ST. LOUIS COUNTY ONLY
DOES NOT INCLUDE TRAFFIC VIOLATION INFORMATION
RECORD CHECK APPLICATIONS WILL NOT BE ACCEPTED BY FAX

SECTIONA: MUST ?IPI.ETED Y 8Y INDIVIDUAL REQUESTING RECORD CHECK
M\N-!n:'au 5 tcz‘nhn r”m:-) RACE sx M. WT.

10080000 -SrBQMs) 115V IM

ADDRESS DATE OF BIRTH {2-28-72
. eIy STATE_____ZIP PLACE OF BIRTH
socue securty e S13 -7 - 7752 pawversucenses
= BTATE
mwmr&nmmnw BUT MAY HOT FULLY REFLECT DISPOSITIONS INTTTTUTED

mummpammm

-ﬂ-—m
| authortze the 8L memmmmmmmﬂmﬂmmmwmnm
flle at the Regional Justics information-Service in compliznce with Chapler 810, Revisad Missourl Statuies. 1 further

. understand that | em-required to provide satisfactory verification of my identity pricr to release of this information and that

i Iamwbbdtoafutnm:dmummmma The intent of the record check is for: *—

ﬁwmmummmmmumm OPENREGORDSONLY /
nammmmommmmmmm-m.ommcmma
0 Child Care and Nursing Home Employment

OFFICIAL NOTICE OF DISCLAIMER

THE RECORD INFORMATION SHOWN ON THIS FORM INCLUDES OPEN ARREST INFORMATION AND
__ CERTAIN CLOSED INFORMATION WITHIN 8T, LOUIS COUNTY AS DEFINED BY MISSOURI STATE STATUTE.
ACTION INFORMATION WITHIN ST. LOUIS COUNTY AS WELL AS

RET.LOUIS CITY. The Information provided Is based on comparison of

, date of birth and Socisl Security number provided by the applicant and,

on provided belongs to the applicant. Since the only positive means of

i fingerprinting was not part of this record check, the Police Department

ngs to the appiicant.
Rr-cr'"‘!'r’-m
T 7-35
g UL 9 3 2905 . Date of Request -
e v e o e = e s wﬁwvggicmw e e R ORARREST RECORD INPORMATION: - - = === o i o om
“Commisred ‘T Our Qitizens Through Nelghborficod Pollcing” 45
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DEEINITIONS
Mm-mmmmummm.mmdmdmmhunmm 1) convicted
In court; or 2) the case has not yet been heard In cowt. IFTHEGASEHASHDTYETBEENRESGLVEQW

COURT, THE INDIVIDUAL IS NOT CONSIDERED GUILTY UNDER THE LAW. AN ARREST IS NOT
CONSIDERED A CONVICTION.

"l ]
Y

-mmlondmﬁmuhumﬁunofaﬁwmﬂnmh:

Suspended imposition of Sentence (S15)
criminat prosecution. 1t Is not a final judgement or the equivalent of *no prosecution” nor does it represent a
discharge of the accused. Adlspoﬂthnof'mwﬁdhnposlﬂonotuntmw becomes a ciosed record upon

successiul completion of probation.
SE B: TO BE COMPLETED BY B EAU OF CENTRAL

E0BO0OLN -G POy

fho Commander, Bureau of Central Police Records, St. Louis County Police, Missour,
hereby validates the record information noted below. Not valid without signature and

ralsed official Police Department seal.

- NO RECORD
ST. ngecgggﬁ':__:m Commander, Ceniral Police Records, per Clerk
‘DATE EEZ_OS__ FER

Fscord enack reflocts oriminel
it orrnagon for St Lous County
Coed Y.

g;{—:n wh o Du ;
DATE CHARGE DISPOSITION ARRESTING AGENCY
JW"«.._ Lrv_-.-- L-JQU-L‘ Meoo ;L C'NJ'GUH‘
PP _E—&L"S"?!E“'— Cm-uu" Te G Tone Refw

—

b — —a pemmmppemr— S

} roe Coper T Cuse A

R,}pﬂ" 5 -z o] G 6Is 4400 or Wn
35 B7RI < L .
| gs-l37ésa ke "’.C“'7 Suior 9

So1 S. Brarwasp Tlus

35 - 35322 T Cliyeie, e, @WeS

KD2160 -
46
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Las Vogas, NV 39101
(702) 382-1844

David M. Schieck

302 E. Carscn Ave., Sts. 918

4 ®
® oluniL @

0322 F,LED

CAVID M. SCHIECK, ESQ.

NEVADA BAR NO. 0824

302 E. CARSON, STE. 600 . 30 Il 38 4 '35
LAS VEGAS, NV 89101 0. ¢
702-382-1844 CimeTla. & -
PETER LAPORTA, ESQ. CLERK

STATE PUBLIC DEFENDER'S OFFICE
NEVADA BAR NO. 3754

309 South Third #401

LAS VEGAS, NEVADA 89101
702-455~-62865

ATTORNEYS FOR CASTILLO

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Case No. C 133336
Dept. No. VII
Docket No, P

Plaintiff,

VE.
WILLIAM CASTILLO,

Defendant.

Nl Yt Nt Nttt Nt it it Sl P st

MOTION TO EXCLUDE OTHER BAD ACTS
AND IRRELEVANT PRIOR CRIMINAL ACTIVITY

DATE: g4272¢L

TIME: .m.

COMES NOW, Defendant, WILLIAM CASTILLO by and through his
attorneys, PETER LAPORTA, ESQ. and DAVID M. SCHIECK, ESQ., and
moves this Court to exclude any introduction of prior bad acts,

character evidence and irrelevant prior criminal activity from

the trial phase of the proceedings.

This Motion is made and based upon the Points and Autho-~

rities attached heretc, all the documents and pleadings on file

A

:.GEH )

—
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{702) 302-1844

Las Vegas, NV 39101

David M. Schieck

302 E. Carson Ava,, Ste. 318

herein and such argument as the Court may allow at the hearing
of the Metion.
NOTICE OF MOTION
TO: THE STATE OF NEVADA, Plaintiff
TO: STEWART BELL, DISTRICT ATTORNEY
YOU WILL PLEASE TAKE NOTICE that the undersigned will
bring the above and foregoing Motion on for hearing on the
ﬂé& day of , 1996, at the hour of §2
_&.m., before the above entitled Court, at the Clark County
Courthouse, or as soon thereafter as counsel may be heard.
I.
STATEMENT OF FACTS
WILLIAM CASTILLO is charged with First Degree Murder with
Use of a Deadly Weapon and six (6) other felonies, including

arson, burglary and robbery. The trial date is set for August

26, 1996. Discovery and transcripts of the preliminary hearing

show that there are certain items of evidence that should not
properly come before the jury at the trial phase of the trial.
The evidence and expected testimony is listed below. CASTILLO
at this time is not addressing whether such evidence may be
admissible at the penalty hearing should one be held.
II.
PQINTS AND AUTHORITIES

As a general proposition, evidence of prior crimes and
other bad acts of a criminal defendant is inadmissible
character evidence unless it falls within certain specific
exceptions. See, NRS 48.045.

Reference to a prior criminal history of a defendant is

2 42

9
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(702) 382-1844

David M. Schieck

302 E. Carson Ave., Ste. 910
Las Vegas, NV 83101

reversible error. Witherow v, State, 104 Nev. 721, 765 P.2d
1153 (1988). The test for determining whether a reference to
criminal history occurred is whether "a juror could reasonably
infer from the facts presented that the accused had engaged in
prior criminal activity® uanning_x‘_ﬂqxdan, 99 Nev. 82, 659

P.24 847 (1983), citing Cammonwealth v, Allen, 292 A.2d 373,
375 (Pa 1972)

This court in Manning, supra, detailed a number of
different cases where in indirect references to prior acts were
found to be references to criminal history. See e.g. Gehrke v,
State, 96 Nev. 581, 613 P.2d 1028 {1980); Reege v, State, 95

Nev. 419, 596 P.2d 212 (1979); Geary v. State, 91 Nev. 784, 544

P.2d 417 (1975); Founts v. State, 87 Nev. 165, 483 P.2d 654
(1871). Most interestingly, the State in Manning, supra,
conceded that in a majority of jurisdiction, an improper
reference to criminal history is a violation of due process
since it affects the presumption of innocence. Id at 87.

Many years ago this Court well summarized the position of
the Appellant herein:

"The danger of allowing prejudicious remarks and
testimony during a trial is not confined to their
momentary effect upon the juror. Trial tactics are
influenced immeasurably. Counsel is forced to object
and argue repeatedly. Defendant may be compelled to
testify when it is his right not to do so. Ibsen v,
State, 83 Nev. 42, 422 P.24 543 (1967)

This reversal for a new trial is a hard burden
to bear because Walker is a confirmed criminal. But
it is a proud tradition of our system that every man,
no matter who he may be, is guaranteed a fair trial.
As stated by Chief Justice Traynor in Pegple V.
Cahan, 282 P.2d 905 at 912 (cCal. 1955) ‘'Thus, no
matter how guilty a defendant might be or how
outrageous his crime, he must not be deprived of a
fair trial, and any action, official or otherwise,

3
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i
[}
:j 1 that would have that effect would not bhe tolerated.
2
F: The requisites of a trial free of prejudicial
r 3 atmosphere are too deeply implanted to require
Ef repetition; for when the death penalty is executed,
o 4 its consequences are irretrievable. A fair trial
o therefore is a very minimal standard to require
I 5 before its imposition."
o B Walker v, Fogliani, 83 Nev.: 154, 157, 425 P.2d 794 (1983)
-0
pe 7 III.
C 8 ARGUMENT
1
t; 9 Known testimony that the State may try to elicit in
[ .
- 10||viclation of the above points and authorities are:
11 (1) That Castille had been in prison previously;
° 12 (2) That Castillo got his tattoos while he was in prison:
§§§§ 13 (3) That castillo had pending criminal cases and that he
&
] 225 14||needed money to pay his attorney to handle such matters.
%538
] s%ﬁ 15 CONCLUSION
a8 16 It is respectfully requested that the Court enter its
[ ]
17]|lorder precluding the State from introducing any of the above
18]|evidence along with any other prior bad acts, character
19|{evidence or unrelated criminal activity at the trial herein.
20 DATED this 29  day of July, 19¢
21 S :
22 N
23 Vi
DAVID M. SCHIECK, ES@.
24
25
26
27
28

'S
£
Ll
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1
2
3
4
5 | EDWARD GORDON BENNETT,
6
7
8
9

)
Appellant, ) |
v. ) CASENO, 33934
THE STATE OF NEVADA, )
. Respondent, )
10 j o
11
12
1 A Jadgment Of Convictio
. Eighll fadioar piedg con?t,fd’ark(:u:my |
15
16 | FRANNY A FORSMAN STEWARTL. BELY -
| Federal Public Dol Clnﬂ:CmmtiDisu-jctAﬂamey
17 { Nevada Bar No. 00014 Nevada Bar No. 000475
330 South This Strest Suita 700 Clark County Court Huss
18 | Las Vegas Nevads 5570) 200 South Third Street. Site 701
(702) 3852659 Post Office Box 550575
19 - Las Vegas, Nevada 80155.221).
» | ) . (702) 354711
Assistant Federal Publie Defener FRANKES%DELP A
21 | Nevada Bar No. 3455 Nevada
bv] I:Eg Vem?evngntgﬁoﬂf % f‘oo Norgar CaNrgﬁno%ol}zezt
02) 3985579 Carson City: Nevada 897014717
2z |72 | (773) 684-136%

Counsel for Appellant
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EDWARD GORDON BENNETT )

Appellat, ) |
v ) CASE NO. 38934
THE STATE OF NEVADA, )

Respondent, )

“RES AR AR N AR
Apﬁfmm Orderl)enﬁné l’ost—Con% geﬂef
STATEMENT OF THE ISSUES
1. WVhﬂhuﬂhedhukncamncntdh:ndhdnah)dﬁnﬁ&haspnundnnﬂhﬂumnmL
apoaﬁ-eonvicﬁmpe&ﬁmﬁrhabuscmpuaﬂmmaedthem'nmuaapwimdy
filed petition and that was filed more than eight years after the statutory deadine for

such petitions efapsed.
2 Whether the District Court erred in granting a new penalty phase hearing eleven
years aﬂutheoﬁginﬂﬁﬂmdmvicﬁon.-upmaﬁndingthﬂtheSﬁhaﬂegedly
mwmmtbnmﬁngoflmwﬁalhgdsmhmqtmbmﬁmdymadadwmym
ago.
STATEMENT OF THE CASE

The Stats incorporates by reference the Statement of the Case set forth in its

Opening Brief.
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l STATEMENT OF FACTS
TthtateincorpomtesbyrefmncetheStatementofFactssetforthinits
Opening Brief.
ARGUMENT

L

THE DISTRICT COURT ERRED WHEN IT PARTIALLY

HABEAS CORPUS BARRD SN (-G8 ILON FOR WRIT OF

In argument ane, the Defendant alleges that a Brady violation occurred that
gxantstb:Deﬁndantgwdmnehwmmpmc«hmlhm In addition,
tthefmdantmﬂ:atthndimictcmm'aduﬁﬂofﬂnDefmdm’sﬁmm
mﬁc&mmwsd’smqlmforhvaﬁgm&aisgoodcalmmwﬁmthcﬁmebu
fortheDefendant’salmosttheeyeardehyhﬁﬁnghissecondpoaHonﬁcﬁm

Deapite the fact that this Court and the district court on several occasions have
@mmyofmw’smmhemmmﬁmbeﬁm
this Court again. The Defendant bases this argument on the district court’s belief that
4 statexncat by & co-defendant to & jail house saitch, which éhanged twelve (12) years
mumumwmwm@mmmmmhm
the procedural bars. In addition, the district court held that failure to investigats the
first petition was an impediment extemal to the defense which warranted good canse
to waive the procedural bars, Thedlsm::tcomtmadaane:roneousmhngmtbaaed
on the facts ar the law.

LT B R - LT T S TR

BREBEBSSESaGEER s

A,

DefendthasNot Demonstrated Good Canse urActuaanjudxu
to Bypass th . ¢ Procedural Ban a3 the Defendant Has
ADefmdam:dmprocmnghIamviolatedwhmﬂmvamhholds
cwdmce,mupecﬂveofgoodnrbadfaﬂh,thatmmatmalandfavorabletothe

defense. Strickler v, Greene, 527 U. 8. 263 (1999). There are thres components to
2 BANILLATWOOCA LI ST AR ISV ORIT- WD
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BYguenN

a Brady violation: (l)thccvidenceatismmmtbefzvonbletuthe accused; (2) the

evidsnceinqumﬁonmwithheld, }ntenﬁonauyorunintenﬁonaﬂy, by the Stats or its

utas;and(B)theevidencewumataialtoadegreethatprejudicoocﬂmMﬁ.
Thepmsemﬁonhaaanafﬁmmﬁwdmytodiscloaeevidmaathaﬁsfavmble

1256, 1262 (2000). .
Evidaweiacunﬁduadmbemmialwhmﬂneinmmblepmbabiﬁlythat

the result would be different if the evidence had been disclased. Id A reasonable

memﬁdmuhwnmmofhmlhﬁdﬂw4nus.§m,sm

(1985). hddmhingthhenpiweofeﬁdmcehconu;d@dmbeﬁvombleand :

mmm&c&mhoh&&cedaﬂngﬂﬂaﬁnymdaﬁdddﬂmimsiﬂheimpmt
ofthatevidenechmamdthathaeisammbhpmhbﬂhythattbnmmﬁthc
h'mlwouldhavebeendiﬂ'centhadﬂxeevldencebeendmlosed. Kyles, 514 U. 8. at
436. .
hmmhsmwywmmmw
thedefemqlheradaSmComtmmﬁdubothfacmﬂmdlegal

circumstances. Mezzan v. Warden, Ely Stato Prison, 116 Nev. 48, 993 P.2d 25 (2000).

Themfomtthmnt’sreﬁewomekimmaisdcmmdnotthmughﬂwclwly
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RlcllrdPﬂ'ﬁilsShte t_to Imvestigators Is Not
. FavoubleorMaterhlt:u.tﬁeD:kldnt b

ThsDefmdamdalmaﬂ:ataBmdxmlauonoccmreddlmnghmsenmmng
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This Court must determine the factual and legal basis for the district court’s
nuinga.sde'scribedinMam, 116 Nev. 48, 993 p 24 25. 'Ihaemmnnemuaaspects
fortthounwanﬂmindﬁuminingthatPckimmmwuﬂdnothavechmged

prosecuting attomey Mel Harmon, Dn'haghistesﬁmmy,P;ﬁnammedmﬂaing.

thathethhedehcﬁveatwelve(IZ)ymearﬁamdmhdtheomnphteopposite.
Thmhawummdwﬁhaﬁgncdhmaipﬁmofhiatapedmuuﬁmwﬁhthc
detectives, Peckins stated that it was not accurate. He stated that although he did sign
the trauscript at the time, be did not verify it when he signed it (AA, 48).
Immediately after Peckins tesified, Detective Leavit testified a3 to the couents of the
tamuiptmdhisconvaaaﬁmwithPukim(Rcspondm'sAppendix,hcrehaﬁu
"RA,” 3659). Detective Leavitt confimed the accuracy of tho statement. Despite the

X &ctdmtRichm'dPerﬁnshasbemconvictedofﬁaud:ﬂmaimesonnummus

Mmmm&aMJmBmhmw&aﬁsﬁamdctmed
ﬂ:aRichardPetkins,hvdve(IZJymlm:r,wasmmbeﬁwableﬂmnadetecﬁvq a
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t | well-respected prosecutor, and a signed transcript of his own taped statement. (RA,
2 | 3%49). |

3 IhemlystmmminqwﬁonbefmmiawmiathePcﬁmwmme
4 Statehadinitspoumiéna;theﬁmeofthapeuahyheaﬁng. Any testimony or
5 statementthatwasmadedmingdmevidmﬁarthingdoesmtbwanyweight
6

7

3

9

towards the materiality of the original statement, A Brady violation consists of the
swwwmmmumameﬁmdmepmmyhmgmmu
S. at 439, lheﬁctanukimChangedhismmdmingﬂmwidmﬁaryheuing
hmmmmummm&dusmmhommum
10 evidmced:ﬂifgivmhﬂudefunewwldmumwahlepmhbﬂﬁyﬂmﬂu
11} outcome of the'penalty phase would have been different.
12 Perkins’ taped statement indicated that Joe Besson told Perkins that Beeson and
13 theDefendantwenttotthmpNGowhhdniﬂmttombtheplmandﬁﬂany
14 | witnesses. (AA, 12). Beeson also stated to Perkins that it was the Defindsnt who shot
15 mmmmwmmmmmmﬁnm“mw-”(M
16 | 12; AA, 14). Bm‘hdimmhﬁmmme%rhmwmmshmthe
17 | crime on him in order to get the Defendant acquitted. (AA. 14).
13 mmmmeMmmmmem
19 mihepenﬂtyhﬂﬁng.ThﬂBfmu,ﬂlilsmmmdomnDtMammmbh
20 | probability that the outcame of the penalty hearing would be different.

2
22
Chidester’s Testimony Was Declared to B Properly
23 AdmimdlzytheNev:ﬁaszzmeCrgtlxrz
2% mmﬁaﬂmwmmm&qw;mﬂmm

25 | testimony that should ot have beea admitted. (CAOB, 11), In his direct appeal, the
26 Defendammemptedwugtuiheemntsameugummt,howevatthevadaSupmne
27 ) Court denied the claim, stating that it was not prejudicial to the defense. The defense
23 nowauemptsmhidetheargummtwiﬂ:inanaccusaﬁonthatﬂnShtecommiﬂada

6 mmmm.m
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Brady violation, by withholding information regarding Chidester’s involvement with
Utah Police, Thedefmemgmmmdm’swﬁmmymmvomnmymdm
he was a bias witness, Thixisaspedouachhnthatahouldbedimﬁssedbuedonﬂae
law of the case. NRS 34.310(1)(b).

-“Thelaivofaﬁrstappenlisthelawofthecasemanmbsequmuppmhin
whichfacummwanythem"ﬂﬁims:m 106 Nev. 840, 841, 301 P.2d
1388, 1389 (1990); citing Hall v, Siate, 91 Nev. 314, 315, 535 P.2d 797 (1975); see
also Dawon v, State, 108 Nev. 112,113, 825 P.2d 593, 593(1992). In Bejarang, the
defmdmnmmnviaedofﬁrstdeg'eemrdamdhadbmmtmcedtodmh.
Bgimm,IOGNev.atMl, 801 Pzdatl389.0nanappealﬁ'omapaitionforpost-
oonvicdmmﬁeﬁthedefmdmchaﬂmgedﬂnbgaﬂtyofhisdud:pmhym_dmhsis
thatfouofﬂmah:amvaﬁngcimmmwmimppﬁubhuamanuofkw.or
thatthcywmnotpmvedasammoffad. 1d. This issue, however, had been
depidedmthedirect&ppeal Id 'IheComtstatadthatthenﬂingonthedirectappeal
waanowﬂnhwof&neua,thu-efom,itwmﬂdnmbedimbed. Id. Furthermore,
“[t]he docﬁmofmhwofummbcmwdhyammumd
precitely focused argument.” Pertigen v, State, 110 Nev. 554, 557-58, 875 P24 361,
363 (1994). ‘

Tn Bennett v, State, 106 Nev. 135, 787 P.2d 797 (1990), (Begnett 1) this Court
addrmthcexactargumnntnowpnsented. “Any inconsistencies in Chidestar’s
mtinmy,howeva,wmbmughoudningmmminaﬁm”ﬂmmi. 106 Nev.
at 139, 787 P.2d at 799, Mthoughthnbdmdamuiumcmculthismpﬂﬁﬁve
argument within his Brady claim, this Court has already decided the issue. This Court

.foumﬂMChidwu’sEsﬁmmydide'ejudimﬁmDefe:ﬂm’smbsmnﬁwﬁghn

at trial, Id, TheDefeudam’sarglmtshotﬂdbédmiedasithasalmadybem
addrmedbyﬂ:iscomtandﬂwwendantshoddnotbegivmamthabiteoftho
apple.
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B.

I'I'nhc Defendant's Poat—conwé“hon Counsel’s gai!ur:ntg
te Claim Does as Good Cause

Amth Dl‘lf judiuauth Not an Impedimentl‘xtena!to

e

ThedlsuictcmntmdwhenitgranbdtheDefendant'ssemndpeﬁﬁonbmd
ondeefmdam’schimﬂmhisﬁrstpos&oonﬁcﬁmcomadwasmmdfeufa
an investigator. TheDefmdantcmtendathatifhisﬁrstpos-couvicﬁoncmmselhad
been granted fees for an investigator, the Defendant would not have waited almast
three years to file his second post-conviction petition. The Defendant believes that if
hcislbletnhﬂetbisComtrWiewﬂmmismungﬁn.mebowhewmldno
longer be facing death ar be guilty of first degree mmurder. This allegation is meritless.

The Nevada Supreme Court has held that errors of cotinsel are jnsufficient to
constitute good cause as a matter of law, Good cause is defined as a “an impediment
wﬁemalmthedefunewhichprwmd[ﬂupeﬁﬁm]&ommmplyhgwﬁhﬂwm
procedural rules.” Crump v. Warden, 113 Nev. 293, 295, 934 P.2d 247, 252 (1992).
Suchimpedimmdomtinchdaﬂmhckofcmmqlinpupaﬂngapeﬁﬁmuwm
the failure of trial counsel to forward & copy of the file to & petitioner. Ses Phelps v,
mmmmmmm 104 Nev. 656, 660, 764 P.2d 1303 (1988);
Hood v. Stata, 111 Nev. 335, 890 P.2d 797 (1995). |

Mdmdawmmmﬁﬂydmmdﬂmabefmdam’s&smcmvicﬁonm’s
daimforinvesﬁgamrfeendmmtheﬁathatcomsdhadwaitedﬂreeﬁ)ymm
bring the claim before the court, The district court’s reasoning for danying the claim
waaﬂaatﬂ;epeﬁﬁonforwdtofhabmcupuswuﬁmebmad,mamaaivedaim,
and barred by law of the case. Howevu-,.upmappealtheﬂevadaSuprmnCmm
graciously waivedthcmeedmalbarsandreachndtbemmitsofﬁehiﬁalpost—
conviction petition. By addressing the merits of the Defendant’s claims, the Court
beﬁcvedﬂaeywouldmdyﬂaeDefendam’sﬁrstpost-cmvicﬁonmsel’s delay. The

- T - N Pt W .

[ - e — s
8 &8I rToBE s

8 N RO R
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13
14
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19
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26
27
28

Counthenmiewedﬂlemeﬁtsanddmiedauofthemandafﬁrmedthemfendam’s
conviction.

through 1995 isnotan“impetﬁmm:ectumalthedefmsd’huwamntaﬁndingafgood
cause for the Defendant’s failure to file 3 timely second post-conviction petition,
Lozada v, State, 110Nev. 349,934 P.2d 247 (1997). ABer the Nevada Supreme Court
mﬁewdmsuanﬁvamuimoftheDeﬁndm’aﬁmpusHonﬁcﬁonchim,thc
m&ummwmdmﬁﬁmmmdawm)mmﬂhmﬂmpeﬁﬁm
for post-conviction relief, (RA, 2199), RmininrﬁomﬂnDefendant'smdappml
was filed on January 11, 1996, the Defendant’s petition was filed on July 7, 1998,
(RA, 2199). TheDefendantisnowtyingtoargmbefom&ﬁaComthntheaddi&mal
two and a half (2.5) year delay was due to the Defendant’s first post-conviction
counsel's delay between 1990 and 1995, Thischimisspecimsandahoﬂdberejected.
mwmdmmnmcldmthatdeniﬂofmonbymhmaﬁmﬂnﬁmm
mﬁﬁmchmthNmSm&mﬂmwdeMW
themasoningtbattthefmdamfniledmﬁleaﬁmelydaimonﬂ:emdpost-
coaviction claim. The Defendant is not arguing that the diktrict court denied him his
mﬁmbiuvesﬁsﬂeaﬁahismmdappd(aﬁclwnheiamdytmﬁngman
mmmwmmmmmmwmmmm-u
procedmalbmpminphcebytheNevadaLegialm The Defendant’s claim does
nmprmmtanﬁnpedmmmaltoﬂndefmsetbatwaﬂdwmaﬁndingofgood
cause.

Despite the fact that the Defendant does not have good canse for his second
post-coaviction petition delay, he also does not have the required actual prejudice to
support a waiver of the procedural bars, By the Defendant claiming that his first post-
conﬁcﬁmcomdﬁﬂedmhveﬁmdouMMmachprqiudiceonthe
Defmdant’sdelayhlﬁsseeon&post-cmvicﬁmpqﬁﬁon. In fict the Defendant cannot
chm&abwwmmejudicdhhﬁmmﬁcﬁmchim-Mthfactthat

AA002089
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Hl-t-dn-n—oa—-—c-lo-l
“qﬂ\u&u“ﬂa

one year time bar. Ses Gopzales v, State 118 Nev. Adv. Op. No. 61 (2002)(language

of NRS 34.726(1) “is clear and unambiguous™).
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B.
The District Court Pro Denied pellant's Peti
as Successive f':mu%s 34-8?8 3 Hetition

"TheDefendammakmMchiminﬂﬁamwappealdmhavebem
misedhthcptevimntwuappealsbeforethis(:om It is apparent that the Defendant
hrﬁﬁngmuechimaagﬁnw&ahcmhawmmalﬁmamm
were already decided against him, Itishishopethatthis(!omwi]liznomthe
nummptmedmﬂbmthatareinplacemﬁm&abmoﬂheayminordnfm
himbhopeﬁnuyzetaomcﬁingtngnhismy. WhmtheNevadaSmmCmmwas
graciomenoughtoMiewthoDefandm’shsthppedonthemuiudespiuthe
mcednﬂﬁdlaﬁmthemfmdamwusﬁHumbhm_prwﬁlhuedmﬂmmuiu
TodaythaDefmdmwmutheCmmtoagainbegmciouaandre-mviewﬂnsame
issueathattheCom'thnsreviewedtwdcebefore. The Defendant’s claims must be
dismisaeduﬂhcmivundhedbythelawofﬁwcm '

Y. Statg, 106 Nev. 135, 737 P.2d 797 (1990). (huumm“Bﬂm_L'). In jis decision
manﬁaSWaComsuedM(l)Jeﬁey&idm’suﬁmmywasmpuly

convicﬁonpetiﬁonforwﬁtofhabeucolpus. Bennett v, State 111 Nev. 1099, 109
P24 676 (1995). (bereinafter “Bennety 2%), It was stated that: (1) the prosecutor’s
dimwsimofpmohgydidmtwmmpmmmmm&)theprmmr’s
12 ”‘m-mmmm.

|
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Paraphrasing certain evidence had g subtle distinction and did not prejudice the
Defendant to warrant prosecutorial misconduct; (3) comments regarding prosecutor’s
paswdopinionmnotimpnpaapmjudidzku)tialcmmd’ammgicdeciﬁm
mnminvesﬁgnecminmiﬁgaﬁngfacmrs,mchuwendant’amentalmdpaycho-
sucidstate,didnotwarmmineﬂ‘ecﬁveassmacomelwhenthmwas
ovuwhdmingevidmoftheDefmdant'smﬁltand(S)thcdistiacommy
imtructedthejm-yregardingthcconmnplaﬁonofaggmaﬁng over mitigating
circumstances.

| L

The Defendant’s Attempts to Relitigate N

Claips Which Should e od wiitigate the Law of
288, .

“Ihehwofaﬁrstappeﬂisﬂulawafﬂucamonaumbwquentappealain
Whichfactsmmbslanﬁaﬂythesamc." Bejarano v, State, 106 Nev. 840, 841, 801
P2d 1388, 1389 (1990) citing, Hall v, State. 91 Nev. 314,315,535 P.2d 797 (1975);
See also Dawson v, State, 108 Nev. 112, 113, 825 P.2d 593, 593 (1992). Further,
“[t]hcdopuineofdn'hw_ofthnegucgpnotpeavoidegbyammdmmdand
paecisely focused argument.™ Perigen v. Stata, 110 Nev. 554, 557-58, 875 .24 361,
363 (1994). Mm@mmmwﬁwmmmwhw
inswpmofthmissua,thzyhaveakeadybemdeddedbyﬂmNmASupram
Court. Becanembaaqlmappmhinwhichﬂ:eﬁcumsubs&nﬁaujthesﬁ:cmy
Dot be relitigated, Appellaut’s claims are barred by the doctrine of the law of the cae.

IntheDe&nchm’sAmwqumu-AppedOpmingBﬁefhcplamwerysingle
ismedmhasalrudybeendecidedbythisCombefmathisCmagain. Section three
3 ofthebriefiswha'etheminstayofisammlocated.

anampsychobgixmdpsychiauiwfathepmpomofmenﬁngmiﬁgaﬁngfactom
at sentencing. (CAOB, 28).ThisCumtdecidedthatvuyissueiann:n20npage
n3 BT ATIMDOCAMCLET A Ve v
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1107, when this Court stated “Bennett's counsel performed effectively in the face of
wawhdmingcvidmceofgvﬁhaudaggmvaﬁngcmm”ﬁﬂlmzulch.
at 1108, 901 P.2d at 682,
Issueﬂbasmthatcounselfaﬂadtopreamtevidmceregardingthe
Defendant’s turbulent childhood and instances of good character. (CAOB, 32). This
Counmmidaedthhvuyiaminﬁmnmzwhmﬂﬁs&mmo@izedﬂmnlmof
thnDefendam’sfathagivingemoﬁonalteaﬁmqnyregudingthaDefmdant’a
bukgrmmdandchﬂdhood.mllle.atllﬂs,QOl P.2d at 682.
mxmmmmmmﬁdmﬂymmswa's
wimusuandpropu-lypnpamforddensewimesaa. (CAOB, 37). Yet this Court
mimdﬁdwmd'smmmm:judgmmmeeﬁ'ecﬁvmeaaof
ﬂ:atpafomancaintthefendam'shaappeaLIhiaCommted,“Itisdiﬂimhm
imagimmﬂm’swmselcouldhavedmcdiﬂ'umﬂyinordatoohtﬁname
favorable verdict.” Bennett 2, 111 Nev. at 1108, 501 P2d at 683, ’

AA002094



argumentt!mtu'ialcmmseldidnoteﬂ'ecﬁvelyarguefarmiﬁgaﬁonwasabaselessclaim
aatrialcumselwasablemconﬁnccﬂlejuryofthree(3)miﬁgz&ngfactom.ﬁmgn
Z 111 Nev. at 1108, 901 P.2d at 682,

ﬁsm3ijBﬂ1atth=Defendantwouldnmhavebemcmvicwdofﬁrst-degme
mmdumdmdhdﬁthhadhidmmsdhvsﬁgahdhhmmmlm(CAOB.
47). Again,theDeﬁndamMnotonlyachimthathupwviouslybeenﬁﬁgmd
befmeﬁisCMhﬂr&madﬁmthatmptwiomlyMiuhisbﬁeﬁB&
(CAOB, 23). Asarguedmpra,ﬂmNeva_daSupremeComtaddrusedthisiuuoin
Bmmzmdmﬂmuialcmmael’a strategy to not investigate the Defendant’s
mmmlmndiﬁondidmwmamineﬂ‘ecﬁveassistanceofcom Bennett 2, 111
Nev. at 1108, 901 P.2d at 682,

gﬂ'ﬁiG\HAHN

Hl—lhil-il—l“h-‘l-ﬂ-l_
W e 9w e Wl =3

sed improper metaphors and statements. (CAOB, 51). This claim has not only been
ﬁﬁmmmmhcmumﬁaummmmmwmmm
memmwmmmmmsmmm
prosecutmialmisoonductinitastatememsmademﬂ:ejmy. The Nevada Supreme
Court rejected this argument in two different decisions. The Defendant is now asking
mecommwﬁghmmmmmmegemym&m&dm“mwm
effects of themimductonthejm-y.” (CAOB, 59). Not cnly did the Defendant get
nvochmceaformiewheisnuwaiﬁdﬁngtheradaSupremeCoun’seﬁbmwd
wants s third review of the exact same issue. See (CAQB, 60)

15 AT AT OO RN AT A AN AT W)
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Issues IB6 and 3BI6 assert that the trial court improperly admitted the
Defendant’s poetry in the proceedings. (CAOB, 64, 81). The Defendant already
|mmmismmwmihismen;m-um3¢wmchmmm
HﬁgatedinthctwopmviomappalstbattheradaSupremeComhasgiventhe
IDefendant.Bsnmn.Z. 111 Nev. at 1107-8, 901 P.2d at 682; Bennett 1, 106 Nev. at
140, 787 P.2d at 800.

Lmn337mthav_vitnmJefﬁ-eyChidutumimmpdyinﬂumcedby
monctary and other inducements from the Stata. (CAOB, 67). The Court addressed
this issue in the Defendant's direct appeal stating, “Chidester did not find out about the
rewardlmﬁlaevaaldayuﬂ@rhemadehismtemmmﬂmpoﬁm”m 106
Nev. at 139, 787 P.2d at 799, “Chidester’s testimony was properly admitted.” [d.

Issues 3B12 and 3B13 assert that the aggravating factors of in commission of
a burglary and in commission of  robbery are invalid. (CAOB, 76-78). The Court
addresscs this issue in Bonnett | and then dismissed it as a specious claim that does not
hold legal or factual weight. Bannett 1, 106 Nev. at 142, 787 P.2d at 801.

16 mmnmmmmmummmmmmmmdm
17 | not satisfy constitutional standards. (CAOB, 86). However, the Defendant already
18 argmdﬂﬁ:verypointto_tb‘nComtiannm_L106Nev.atl44,787P.2dat802.
19 mcommmmnagmbymﬁugmmmwymjmm
20 meﬁmmmwmmm'smmmhmﬁuﬂm"m.

21

L I - T ¥ A

GEER =S

2.
n
m - gk a -
- - ShonldMB:anenti,:d.Mh“ Is » Successive Pehtion. and
24 Asindicatedthmughmxsubsecﬁononeofthisargumcnt,menefendamhas

25 § made successive petitions throughout the judicial system. With respect to successive
26 | petitians, NRS 34.810(2) proudes as follows:

27 A second or successive petition must be dismissed if the j or justice
dﬂmﬁn&ﬂﬁhﬁﬂsﬁ%ewmﬁﬂaﬁmm&“%m{i’efmd

28 that the prior determination was on the merits o, if new and different
| 16
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portion of Defendant’s petition,

BeSpones s B phoabs e finds tat the i of e

ThaDefendanthasdearlybadhisdayincomt The fact that numerous similar
mmmmmmhammw’smmm
takeadvantageoftheuimingljusﬁcesystem. Thiscasehasbeenconstanﬂyliﬁsated
sinceDefendan:wasorigimnychargedinISSB. In the twelve (12) years sincs the
mimewaacmnmiuedthaemaﬁ:ﬂ&iaLnummhaﬁngs,aﬂmdofmoﬁma.md
anumberofpeﬁﬁonsandlappeals. Atsomepoimjusticerequiresﬁnality. These
iasuahawmtonlybemnisedwithahw:cmmmﬁomly.mmmw
to the highest court of this State and denied. ‘This Coust stated in its 1995 decision that
MW“OMWWMOM'SMMIHNW.aHO&
901 P2d at 683, Defendm:haaapﬂydcmunsu-mdhiubilitytoinventandreinvem
arguments in this case. W'lmompmcedm-nlbminphmhstoptheﬂoodufnon-
meritmiomliﬂgaﬁm,thismomﬂdgoonadirﬁdm The district court clearly
hadmﬁmwmbunewmaimmmdidmﬂhdmﬁgm
| 3, )

Defmdamumdumawﬂunhxspehumfmwntofhabmcmpmandmw
withintbiaappealthatarepocedma]lyBMbaaedonNRSM.SlO(l)(b).
Defendant’s claims 3e, 3¢, 3g. 3h, 3B4, 3BS5, 3B8, 389, 3B10, 3B11, 3B14, 3B17,
3B20, and 3B21 were never asserted by the Defendant in his direct appeal or
mbwqumtpost-mnwcuonptoceedmgs. Due to the fact that the Defendant failed to
misemeimumdimapwainpoamvicﬁmmeamgs,heismmed
to relief on these grounds, and_hispetiﬁonwaspropaiythnied. NRS 34.810(1)(bX2).

AA002097



wbqa«u&uu—

NMMO—ID—l_h‘H_M-—
&—nﬁnm'\lmhhuﬂﬂb

CH -

NRS 34.810(1)(t) states:
L L
#%cmﬁmm@.apmmmhemm
trial and the grovads ta o petition couid havs coult of 3
z:l Presented tg the trial court;
for & writ of Ramedmaadl._u'pegtﬂzppequ;apgﬁr ition
=Conviction
abeas corpy :
ptonr b A 1 2 e ot
the court finds both canss for the fai
prosent the grounds and actual prejudics i3 the peraore,

for the failure. NRS 34.310(3); Kimmel v, Warden, 101 Nev. 6, 652 P.2d 1282
(1985); Bolden v. State, 99 Nev. 181, 659 P.2d 834 (1983). The Defendant has not
shomgoodcwseﬁnrnotniingthueiswamdimctappedmdthcyahouldmbe

‘cansidered by this Court, :

In the instant matter, claims 3e, 3f, 3g, 3h, 3B4, 3B5, 3B8, 3B9, 3B10, 3B1 1,
3B14,3B17, 3mm3321'shomahawbemr£mmthenefmm’adimm
or previous post-conviction proceedingy. The Defendant has provided no good cause
fa%gmmmm-m'mm'swmmgdm
violaﬁmprcvmddaeDefmdam&omﬁiaingthmeisauiaapedmmdahmldbe
denied. Noneofthesethimen(l3)issue:mlatctoanyofthcevidencethemfcndam

18 mwm-im.
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THE STATE OF NEVADA,
Plaintifk,

vs.
LAKWRENCE COLWELL, aka
CHARLES DURRANT,

Defendanc.

DISTRICT cogpy FlLcu

RS o e S G

b
. ’
- [

” -
Case No. C12347sCLERK
Dept. No. T

Docket No. »g»

LINDINGS _DETERMINATIONS AND
IB!QSIIIQH_QE.EEHZEHSE

'\'UH—MMH“M\'-—-U

Information herein; and

bursuant to NRS 5175.ss5a

a3 set forth in NmS §175,
1.  The murder wasg

GUKE T, PORTER
RECY Juocq

OLPARIM Iy Ong
LAS YEQAS, harvaou f91zs

- WHEREAS, LAURENCE COLWELL, aka CHARLES DURRANT did, on the
30th day of June, 1995, enter an unqualified plea of guilty to
the charge of Murder in the First Degrse, as ser forth in the

WHEREAS. said plea was made before the undersigned, GENg T,
PORTER, Discrict Judge; and chat thereafter cha undersigned GENE
T. PORTER, ODiserict Judge, the undarsigned MICHAEL R. GRIFFIN,
District Judge, and the undersigned JERRY CARR WHITEHEAD,
District Judge, were duly appointed by ths Nevada Suprems Courxt,

on the 27th day of July, 1985, to

conduct a penalty hearing in this Case pursuant to Nag §17%.552.
NOW THERRFORE, the undersignad Judges, and each of then,
having heard the evidence, statements of counsel and the
Defendant, and the Defendant having been given the opporcunity to
make a 3tatement, and having dope 8o, find, beyond a reasonabla
doubt, the existence of the following aggravating circumgtances,

552 and NRs §200.033;
committed while the person was engaged

in tha commission of or an attempt to commip any Robbery.

EXHIRIT o
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GENE T PORTER
OSTNEY Jucce
DEPARTMENT weuy

LA VEQAR, AIVACS K03y

J \
®
2. The :Ezdur was commicted while the person wag engaged
in the commission of op An attempt to commit any Burglary.
3. The murder was compicted by a person who was previougly
convicted of a telony involving the use or threat of violence to
the person of another.

1. The murder was committed upon a parson at random and

without apparent motive.

The undersigned Judges and each of chem Eind neo mitigacing
circuastances exist in this casa and therefore find bayond a
reagonable doubt, that the lack ot mitigating circumstances
cannot outweigh the 4g9ravacing circumstances found as set forth
above, '

NOW, THEREFORE, GOOD CAUSE APPEARING, the undérsigned judges
having cast a unanimoug vote therefor, set and impose upon
LAWRENCE COLWELL aka CHARLES DURRANT, a sentence of Death, said
sentance to be impossd and e ted pursuant to law.

DATED a_nd DONE this ézw_ day of August, 199s.
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IN THE SUPREME COURT oF zs

R OF NEVADA '
£9234q

Mo, 334

MARVIN LEWIS DOLEMAN,

Appellant,

FILED

THE STATE OF NEVADA,

Respondaent. .
’ - R e
-

ORDER DISMISSTNG APPEAL
-‘.__'—_'__—-——-____

. This 1s an appeal from an amsnded judgment of
convictian. '

Appellant Marvin Lawis Dolaman was convicted, pursuant
te a juzy vardict, of first degree murder with the use ;f a
deadly weapon, Attempted murder with the use of a deadly wu'pcn, i
and twe counts of robbery with the use of a deadly weapon.
Doleman was sentenced to death for ths murder and a total of one
hundred years imprisonment for the other offenses. on direct
appeal, this court affirmed the judgment. Doleman v. State, 107
Nev. 4039, 812 p.2d 1287 (19'91}.

Doleman subsequently filed 2 patition for poat:.-
convictlon relief in the district coure. . After holding an .
evidentiary hearing, the district court denied Doleman’ s
petition. _On appeal, this court reversed and remanded for a new
panaley ;lcttm.tnntién after concluding that Doleman ‘received
ineffective assistance of Sounsel at the penalty phase. Dolaman
V. State, 112 Wdev. 843, 921 P.2d 278 (199s). This court
indicated that it was "not necessary to review Doleman’s other
contentions in this opinion” in light of its dispoaition. Seas
id. at 846, 921 p.2d ae 279, Howaver, this court recognized
that Doleman had raised cne claim that did not relate to the
panalty &ttemi.mtion: Doleman claimed that his counsal failad
to object to a malice instruction given to the jury. See id. ac
843-46, 521 P.2d at 27980, The State patitioned for rehearing,
but Doleman did not. This court denied the State’s patition,

In lieu of a pew Penalty hearing, Doleman and tha

FREDERICK L. PAINK State reachad a sentencing agreement, which was filed with che
RCY'D a0 EJDC-126 omam mammfome -
92959 (murder, rebibery) ! district court. The parties stipulated thar nas
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IN THE SUPREME COURT OF THE STATE OF NEVADA

REGEINED

ROBERT J. FARMER, APD: 11908 No. 18082

Appellant,

va. Nevada l;ubllc I:IolTldn;
DIRECTOR, NEVADA DEPARTMENT F HLE B

OF PRISONS, GEORGE SUMNRR,
MAR 31 1359

Respondent. R hns

ORDER DXSMISSING APPEAL

This is an Appeal fram the district court's order
denying appellant's petition for a writ of habeaa corpus

«
L

N St st s ot
g -]

[

Robart Farmer plag Juilty to a myrder committed on
Januazy 18, 1984, je wis santenced to desth by a ﬂu-u-;udgc
pPanel, and ug aftim\ud the gentence on diract appeal. Sas
Farsar v, State, 101 Nev. 419, .705 F.2da 149 (198%). In
s.-ptuh-r 1988, Paraer filed his petition for writ of habaes
corpus. An svidantiary haaring wl:s ‘held by the lower court on
February s, iﬂ?. Following the hearing, the iower cou-rt
ordered the patition disnigsed.

.!lr:ur cantends that evidanca Waa admitted at hig
Penalty hearing which violatsd the Eighth Amandmant of the
United States Constitution, requiring that the desth santence be
Sot aside. In Booth vy, Maryland, __ u.s. —— 107 8. ct. 23529
{1987}, - the Suprems Court held that the introduction of . Vi'ﬁtl-ll
impact statament at tha santancing phase of n capital murder
trisl dia violate the guarantaes of the Eighth Asendmant.
Farmer allages Ssveral vioilations of ths Eighth Amandment ag
aniounced in Booth: (1) reprasentations by the prosecutor that
he observed apng apoks with Mrg, Gelunas about the deavastating
impact of har son's deatn, {2) the introduction of 3 pcssentents
raport from Washos County concerning the impact of an unniatnd
homicide and the rspressntationa of the son of the victin o 'l:he
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unrelated homicide, and (3) testimony of Mrs. Cobb, a vietim of
an unralated kidnapping, relating to the impact on her son and

herself,

Respondant argues, and Farmer admits, that this jasuae
was not raised prior to thizs appeal. It was not raiged at the
ssntencing hnri.ng-; 1t was not raised on dirsct appeal: and it
Was not raised at the habess corpus Procesdings belaw.
Generally, this court will not consider an issus that is raised
for the first time on 2ppeal. Gibbons v, State, 97 Nav. 520,
523, &34 P.24 1214, 1216 {1381}, Procedural default has
similarly bean applied to post-convictian Tallaf actions, Sas
Junior v. Warden, 91 Nev. 111, %32 p.24 1037 (1975); Johnson v,
Warden, 89 Nev, 478, 477, %15 p.24 63, 64 (1973). we note that
substantial cass law sxisted at the tine of the penalty hearing
which supported the court's decision in Booth v, Maryland,
—_— U.8. — 107 8. £t. 2529, Sss Zant v, Stephens, 462 U.s.
862, 479, ans (1983); Enmund v. Florida, 458 v.s. 782, 738, 801
(1982); Boath ¥. Maryland, 507 A.2d 1098, 2124 (Ma. 1986).
Accordingly, we find that Parmer hu failed to show cause for
this procedural dafault, Hurray v. Carrier, 477 U.5. 478, —
106 8. ct. 2639, 2845-2845 (1988).

Furtharmore, we nots that Farmar'’s direct appesal was
Zinal on August 27, 19gs. Booth w. Maryland, -___ v.s. _ ,
107 8. Ct. 2529, was not decided until June 15, 1987, rarmer

has failed to dirgct this court's atteantion to any caszss which
suggest that Bogth should be applied reatToactively to decisions
which wers final prior tg tha é'u. of the Couct'sg ruling. The
United Statas Supreas Court has not defined the limits oFf
.r-tmactivt application of the Bogth decision, ang absent the
high court's d.‘l.roctim;: we wiil not extend the application of

that decision ta the degres which rvevarsal this cage UOI..IJ.d
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raquire. See Solem v. Stumes, 465 Uu.s. s3as, 6§43, 650-551
{1383).

Farmer allages that thers wers Several instances of
Prosscutorial miscondyct at the panaity hearing, Rupgndnnt
admits that csrtain statements madea by the proascutor wers

impropsr. Howevar, a claia of Presecutorial aigcondyct could

1288 (1985); Junior v, Warden, 91 Nev. 111, 532 P.2a 1037
(19753).

sntared his pleas of guilty. on the morning of his trial,
March 18, 1584, Farmer ﬁ.’l.thdrnw his oriv.g!.nl:. Plsa and plaeg
guilty to Burder with' the use of 4 deadly wespon ana robbery
with ths yse of a ﬁnd:l.y waapan, We 'hmn stated that the
t:r.\uowing l-l:_l.n.tn.l ragquirenants nu-t' be shawn affirmatively in
cases where a- guilty plea has baan 4cceptaed: (1) an
und-rltlndinq waiver of comtitutioﬁnl Eightu and privilagas,
(2) absenca a# c¢osrcicn by threat nr.; promise of laniancy,
(3) undoutandzng of corzs-qn-ncu. of tha piu, the range or
punishments, and (4) an understanding of the charge and tha
slemants of the offenge. Hanley v, State, 97 Nev. 130, 13,
§2¢ P.2d 1387, 1389 (1981). 1ne issues in the instant cage
relats to the latter two requirsments.

During th-a antry of- the guiity Plass, the court
Questioned Farmer 48 to whether ths pleas ware voluntarily and
knowingly nade. Tha court Specifically asked Farmer whether the
Pleaz were nada fraaly and 'vnlunttruy and without any fear,
threat, or Promises, whgther he was awirs of the maxist:um

penaltiag pPossible, death for murder and twg consecutive Fifteen

3
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year tarms for robbery with the uses of a deadly weapen, and

)
o

.
Yo

whether he was awars af his constitutional rights which he was

.
-

i
1o

waiving by Plasding guilty. Facmer was then asked whather he

R

had discussed bhoth counts with hig attorney and whether his
attornay hagd explained the slemants of the crimes, the State's
burden of proaf, and the maximum santences. Farmsr Tesaponded
-atﬂmt.tvoly to all qQuestions. Faraer then statad that thare
Wiz a plan batwaen himself and two others to rob the victim and
Ehat during the robbary he stabbed and killed the victia and’
than procsaded tg taka the PToparty from the vickin's home. At
the Penalty hearing, eyawvitnesy testimony was Prasentad in
SUpport of Farmer's admissions. Bazed o0 ocur revisw of the
record undar thae totality of circumstancas test 43 announced in
Bryant v. state, 102 Nev. 268, 721 p.24 26¢ (1988), we conciude
that the lower court dig not abuse its discretton in cancluding
that Farmer knowingly™ ana inteliigently sntarad his pleas of
guilty. ‘

’ r'n:u-r contends that testimony presentad at tha
Panalty hearing by an eyswitnass was .in:utfici-nt 0 support the
finding orf aggravating circumstancas. Faxmer arguss that
Malanig Marks, thy syeswitneas, was an l'ceonpu.cn to tha crime
charged and her tastimony wie unsuppcrted. Respondent does not
admit that Marks was, in fact, an acmpl.ic... and we find it

ey

el e Bk i - ‘j" 41 _.._"',‘ -_ ST .:'.‘-- "'_:.".‘T' . ,'-.
) ; T i) B X Y L

UNN&cCAssary to rasolve thri: isauas.

When Farmar Plad guilty, he admitted that he stabbad
and killad the victim, and that he temenbered taking things fron
the victia's home !ol_louing th:'m:dnr. Additionally, he mads
nlf-xnurin.i.nat.tng atateaments at the Penalty hearing, inciuding

"iié

& statemeant that he left the victia's home in a sctor vehiclae
which agparently was at the victim's home and beslonged ta the
victim's mother,

-

E S 4
" . -
s "'h"'.l"l_-
Sy Tt
. Rt
kS b
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Given thig additiona) svidance, ue ﬂn_r.l that th

testimony of Melania Macks was auf.‘.inimtly corroberated so as

REE to suppart the Panal's finding of the aggravating ¢ircumstancaes,
e Lastly, Farmar contends that he received ineffactive

assiztance of counsel. Farmep attampts to Support this craim

based largely upon the alieged 8ITOr which we have Teasolved

-:?r'; abave, Howavar, Farmer alsg allasges that his counsel
L
S
ﬁgl; .tn.ffoutivny inveatigatea and prasentad mitigating svidence.

it

and psychiatrie evidence at the Penalty hearing. Farmar

R ¥

et
L)

maintaing in hig brief that “"thas exact naturs of hig meadical,

)

physical ang Paychiatric makeup are (2ic] undocumented and
unexplained.® Giyen the fact that Farmer has gei)1; failed tqo
obtain thig svidence and inciyde it in the Teacord, it must be
Concludad that thers has heen no -hon.tns; of prejudice, Without
such & showing, Farher hag not met hig burden of Proof,
Strickland v, Washington, asg U.8. 668 {1984).

. T
% . J.
Steffan
s s
' KN
'
Sl . 3.
g ’ r
.3
S Howbray
.Y
s
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IN SUPRSME CQURT GF tHT STATT o NADA

}

'y

O . A
1
Loe

RQREAT JEFFResY FARMER, Ne, 22%32

)
)
Agpallant, } a —
) FILED
THE STATE QF Nzvaoa, - J’
]
)
)

‘P8 20 1892
Respandant,

ST ¥, oo
~ Srtgesg Couar
QADER DISMISSING AZPEAL o '12‘-‘..9..____
. ¥ Cuer 2ty Lk

This i3 an apgeal #7133 an 9rder of the disteics causs
denying a gatitioan far past-caavicvian ralleZ,

9n May 11, 1994, aggellint vas SAaviciad, pursuant oy
4 guilty plea, of gae Sunt sash af fizgs deagras murdaz wic,
UTa of a deadly weapan, and rabtery with usa af & deadly
weapan, A thras Judga ganel Iantancad aggnl‘lmt to deach,
Thiz caurt aZfirmed. apgellant'y Judgment qp convickion and
Ssntance. Farzer v, Stlgl, 10% Ner. 419, 708 £.2d 149 (1343),
ggg. danfed Farmar v, Nevada, 47§ u.s. 1130 (1%98s). Qa
Sagtembax 1.'9. 1984, appellans filed in tha distzict cqure a
Petition far a writ Of hadeasx carpus. Qn Maren 20, 1987, ehe
dilzxtrict cayre dealed that petition. Thig Caurt dismiggad the

Subsaquent agpasl. Faraer v. Oiractar, Yevada Qegp't af

isas;, S8TE. fenled Farmaz v, Suonaz, v.s., ;___.. 198 s.cs.
1331 (1989).
Ga Octgber 13, 1949, aggellanc fllad in the digtzics

SAuUSS tha instant petitian far fost-convictian ralied, That

*-i
-

getitian wag 9gposed [y the siata. Tha districs caurs
agpaintad caungel ba ragresant aggellaatk, aad canductad 2 brie?
h-ar.f.n;- 18 uhich na evidencs was kakan.t der' SapCanbhax 13_.
199L, the digtzics SUFt dented apgellanc's petikian. This

apgeal follawed,

‘The disesice Saurt agpaintead James . MaybezTy ta
Feprasent appellant. Maytazry had Praviauszly caprazantad
aggellant in the Unitad 3fatas 0istTicT Causs, gad had ¢2ilad
the instanz pecitian far post-canvicsian vellief, Iv i2 ynelaarc
why tha peatikian Languishad Zor 39 lang Ln the dles=tom aeo e

Prisans, Dackat Na., 180%2 (Qcdar Dizmiszzing Apgeal, Mareh =}

-
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Apgel. T contands that tha dL:_:E“ir;'. couzt esvad in
canying his getitian. Ia his pecitian Zor: pass-canviestan
Felief, appellant's sala conteation, rastatad fa various wars,
¥as that his varigus attorzeys vers Lnedtactive Zor falling +o
challengs adequataly his santance af death Bazad an %gach v,
Mazyland, 492 u.S. 496 (1987}.3 Specilically, aggellant arguad
that hisz praviaus ATTIzRayS atauld have ifgued that fogth hac
TatIoactive agglicaciga ta aggellant's cize.

We nats that Jaagth hag racantly bean cvazzuled. Pavnae

v. Tannessae, —_ U-S. __, LIl S.C%. 2597 (1991). PusThez, in
Qur ordar af Harch 31, 19!!,. we Ladicatad thac this caust waul. !
Ba uawilling to agply !_ac_s_;_é Tatmoactively withaut a tpeacis}
conmand ko do za from the Sugrame Court of the United Skatas
Accardingly, aggallant canast dancastrata prejudics fzoam- tha,
Lallure of hix previaus atTornays ta argue the Scoth iLssga.
Saa stzickland v, H'uh.mgtnn, 448 U.s. 848 (1984): Wardes v.
Lyons. 100 ev. 420, 683 P.24 204 (1983}, S85T. denled, 471
U.S. 1004 (194%). -

Aggellant's cantaaticay lacling mazit, we
QRDEX thisx agpeal dfsulgsad.

WM

» c- :‘

Hauaray -
r e
[ s e

' %L - . 3.
w_

>

‘8goth llaited the use af viemin imgact statemencz .
death penalty hearings. :
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This is a propar person appeal from an order of the
diserict court denying appellantts third pPost-convietion peticion
for a writ of habeas corpus in a daath Penalty cage.

Appeallant wag convicted of first degree murder and
robbery pursuant to a gquilcy plea for the 1382 stabbing death of
a4 cab driver in las Vegas. This court affirmed appellant’s
ccnvi.c_:.lon and sentence on direct appeal. Parmar v. State, 101
Nev. 413, 705 p.2d 143 {(1%89), sart. denied, l'l-l'lllcr ¥. Bevads, 476
U.8. 1130 ({1534). Appellant subssquently filed two post-
conviction petitions. Counsel was appointed to represent him in
both pevitions, hearings wers _hn].d. and both patitions ware
;hnicd. Thil court dismissed appellant‘s appeals from the orders
daaying both petitions. Fazmer v. Dirsctor, Nevada Dept. of
Prisons, Docket No. 13032 (Ordar Disnissing Appeal, March 31,
1988), caxt, denied. Farmer v, Sumner, 489 U.5. 1060 (1983) and
Farmer v. Scate, Docker No. 21862 (Ordar Dismissing Agpeal,
February 10, 1993). om August 23, 1398, appellant f£iled a third
petition for Post-conviction relief. op March 1, 1996, che

Raspondent,

ROBERT JEFFREY FARMER, : No. 29120
Mp.llmto ) i
)
ve., } F' L E D
}
THE STATE OF NEVADA, ; Nav 20_!5::7
)
[}
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districe coure entered an order denying thae petition. Thig
appeal followed.

In the patition below, appellant raised numercus new
claims which he had nae raised in any previous appeal or paticion
for relief. Ha also raised claims which had been pravicusly
considerad in appellant‘s pricz appeals and peticions. We have
carefully reviewad the record on appeal, and we conclude that
appellant‘s claime are all Procedurally barred pursuant to Nmg
34.810(2) and (3) 1 N

Appallant argqued belaw that thera was good cause for
ralaing prior claims again bacause the pricr court dec:l.lio_n; were
incorrect and because addicional facts raquired ra-examination of
the issues. He claimed that good causs existed for raising new

claimm because his prioxr counsel ware ineffective and because ke

is a layman who did Bat understand rwhe legal mignificance of the
issues.

'NRS 34.810(2) and (3) provide as follows:

4. A second or Successive petition must be
dismissed 1f ehe Judgs ox justice datermines
that it fails co allege new or Al ffuzant

for relis? and Ehat the prier
detarmination was on the marits or, i{f new
and different grounds are allaged, the judge

3. ursuanr Lo subsections 1 and 2, the
Petiticner has che burden of Pleading and
proving specific facts that demonstrake:

{a) Good cause for the petitioner’s failure
ko ‘f-:u-nr. the claim or for Preamenting the
<l again; and

(b} Actual prajudice to the peticionasr,

AA002120
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Appellant cannaot demonstrate good cause for raising
clainy again in a subsequent petition by refining the issues
presented and pravicusly resolved. *The doctrine of the law of
the case canoot ba avoided by a more detailed ang Precisaly
focused argument subsequently made after reflection upen the
previous proceedings.* Hall ¥. State, 91 Hev. 314, 316, 538 p.24
737, 799 {197%)_(a defendant cannct justify raising claims again
by refining arguments raised in a prior peticion). These claims
ire procedurally barred pu-r:-uam: Lo NRS 34.810(2) and (3).

Further, appellant cannor demonstrate good cause by
claiming to be inexperienced or by having relied on prior coun;ol.
sifs, £.g., Phelps v. Dizector, Prisonas, 104 Nev. 656, 764 pP.2d
13031 (1988} (appallant’'s limiced iatelligence or Foar assistance

in framing issues will noe overcoma procedural bar). Finally, as’

the district coure correctly found, appellant‘s claims have no
substantive merit; therefors appellant did not demonscrata
Prejudice. Sea Pertgen v. State, 110 Nev. 554, 539, &75 p.2d 361,
364 (1994) {petiticoer must demanstrate both good cause and actual
Prajudice to overcome procedural bars}) .

Absent from this record on appeal is a *baasis for a
finding of good cause actzributable to a 'mndamnl'uscarzhge
of justice’* or any showing of factual innocence which would
"Juatify slevating concerns of fundamental juscice over the need
Lo demonstrate good cause® and prejudica. Hogan v, Wardan, 109
Nev. 932, 9%9-50, 8640 P.z4d T10, 715-16 (1993) {cicliag HcClaskay v.
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Zant, 111 S.ct. 1454, 1470 (1991) and United States V. Frady, 454
U.8. 152, 170 {19a3)).

Having reviewed the Tecord on appeal, and for the
Tedsans set forth abogve, wa concluda thae appellant cannce

argumant are unwarranted. gSeq Luckate v, Wardatt, 91 Hev, 11,
6681, 541 P.2d 210, 711 {1978}, S21L. danjed, 423 v.9. 1077 {197¢) .
Accordingly, we ..

ORDER thig app:al diswissed.?

Alchough petitionar bas not been granted Permission o file
documents in this matter in proper parsen, AR NRAP 46(b), wa have
raceived and considered patitioner’s PIOper person documents. We
conclude that the relief Fequested cherein is not warranted. In
view of our decision toda + %8 deny as moot respondent’s motion to
appoint coungel for appaliant,
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Hon. Stephen L. Ruffaker, Districe Judge

Hon. Frankie Sue Del Fapa, Attorney Generx]

Hon. Stewart §. Bell, Districe Attorney

Franny Forsman, Fedara] Public Defandap

Michael L. Pegcecta, Nevada Appellate and
Post-Conviction Projace

Robert Jeffrey PFarmer

Loretta Bowman, Clerk
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